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SPAULDING  T.  INHABITANTS  OF 
TOWN  OF  BEVERLY. 
(Supreme  Judicial  Court  of  Maasachusetts. 
Essex.    Not.  12,  1896.) 

Municipal  Corporations  —  Liability  tor  Per- 
BOifAL  Injpkt— Defectivb  Sidewalk. 
A  town  is  liable  for  an  injury  occasioned 
br  snow  and  ice  negligentlr  allowed  to  remain 
on  a  sidewalk,  rendering  it  dangennuk 

Exceptloas  from  anpertor  court,  EBsez  coon- 
ty;  HeniT  N.  SliddoD,  Judge. 

Action  by  Edith  B.  Spanldlng  agalnat  the  In- 
habitantB  of  the  town  of  Bererly.  Verdict 
tot  jdalntUt,  and  defoDdant  tvlngs  exceptions. 
Exceptions  OTerroled. 

U  H.  Wardwell  and  S.  A.  Fuller,  for  plaln- 
tlfC.    D.  W.  QuUl,  for  defeodant. 

PER  CURIAM,  l^iere  vaa  erideoce  for 
the  jury  of  a  defect  In  tiie  MRmiSk,  caused 
by  the  presence  of  anow  and  Ice,  which  might 
have  been  remedied  by  reasonable  care  and 
dlllgoice  oa  the  part  of  the  town,  and. of 
which  the  town  might  hare  had  notice  by  the 
exercise  of  proper  caxe  and  dlllgenoe.  It  is 
not  contended  that  there  waa  not  evidence  of 
the  due  care  of  the  plaintiff.  Bxcqitiona  orer- 
raled. 

(W7  Mass.  144} 

COMMONWEALTH  t.  BROWN. 
<Siipr«ne  Judicial  Court  of  Massachusetts. 
SufEolk.    Not.  11,  1890.) 
Constitutional  Law— Rights  of  Fkhsons  Con- 
TiOTBD  or  Crime — PuNienHSNT  and  Fenaltibb 
— Crimivaii  Law— MoTtON  to  Stat  ExscuTiaN 
or  Sbntbncb— Falsb  Pketensbs— Avidbnob^- 
Vabiancb— Indictment— FoiiMER  Jeopaiidt. 

1.  St.  1896,  c  4G9.  allowing  a  person  convict- 
ed of  crime  to  be  sentenced  notwithstanding  his 
exreptionB,  ia  constitutional. 

2.  The  judge  need  not  state  his  reasons  for 
refusing  to  stay  sentence  or  execution  thereof. 

S.  St.  1895,  c.  604,  requiring  sentence  in  cer- 
tain cases  to  be  for  a  term  of  not  less  than  2^ 
years,  and  not  more  than  a  maximum  fixed  by 
the  court,  and  not  longer  than  the  longest  term 
fixed  by  law  for  the  punishment  of  the  offense, 
sppllee  to  all  sentences  passed  after  the  act  be- 
came operative,  and  is  constitutional. 

41  On  an  indictment  for  obtaining  property  by 
false  pretenses,  eTidence  that  the  defendant  in- 
duced another  to  pay  him  a  specified  sum  for 
an  interest  in  a  certain  business  by  false  rep- 
reseDtations  as  to  the  daily  receipts,  and  as  to 
v.45ii.s.no.l— i 


the  length  of  time  the  business  had  been  carried 
on  at  a  particular  store,  and  that  the  money 
paid  to  defendant  did  not  go  into  the  partner- 
ship fnnds,  but  was  paid  to  him  as  bis  own,  he 
giTing  a  personal  undertaking  to  put  a  certain 
sum  out  of  his  own  money  into  the  bnsiness  aft- 
erwards, as  occaBl<m  should  require,  warrants  a 
conTiction. 

5.  Where  an  indictment  for  obtaining  proper- 
ty by  false  pretenses  alleges  that  the  defrauded 
party  was  induced  thereby  to  give  defendant  a 
check  for  $385,  evidence  that  $10  of  the  amount 
was  for  that  sum  in  cash  handed  back  by  de- 
fendant does  not  constitute  a  Tariance. 

6.  On  an  iudictnient  for  obtaining  property 
by  false  pretenses,  the  time  when  the  frandulent 
representations  were  made  need  not  he  proved 
as  laid. 

7.  It  Is  proper  for  the  court  to  charge.  In  ac- 
cordance with  the  proTision  of  Pub.  St.  c.  169, 
§  18.  cl.  3,  that  the  neglect  or  refusal  of  tiie  ac- 
cused to  testify  shall  not  create  any  presump- 
tion against  him, 

8.  The  offense  of  obtaining  property  by  false 
pretenses  is  not  purged  by  tne  defrauded  party 
roleaeiug  the  offender  from  liability. 

S,  A  prosecution  for  obtaining  prop«^  from 
various  persons  by  false  pretenses  Is  not  barred 
by  th<!  pendency  of  a  previous  indictment  in  re- 
spect to  one  of  the  counts,  upon  the  trial  of 
which  a  verdict  of  guilty  was  set  aside  on  de- 
fendant's own  motion. 

Exceptions  from  superior  court,  Suffolk  coun- 
ty; Justin  Dewey,  Judge. 

Charles  E.  Brown  was  convicted  of  obtaining 
property  by  false  pretenses,  and  brings  excep- 
tions.   Exertions  overruled. 

M.  J.  SoKbrue.  Fhst  AssL  Dlst  Atty.,  for 
the  CknnnKm wealth.  B.  Augustus  Duggan,  for 
defoidant. 

HOLMES,  J.  This  l8  en  indictment  for  ob- 
taining property  by  false  pretenses.  The  case 
wont  to  the  Jury  only  on  cwtain  all^tiooB 
In  two  connts,— the  second  and  fifth.  The  al- 
legations in  the  second  count  are  of  false  rep- 
resentations to  one  Martin  that  the  dally  re- 
ceipts of  a  certain  business  then  carried  ou  by 
the  defendant  at  a  certain  shop  "then  aver- 
aged, and  for  some  time  theretofore- had  aver- 
aged, from  twenty  to  twenty-five  dollars,"  and 
that  the  defendant  "had  occiqded  said  store 
tn  carrying  on  said  bminess  for  the  period  of 
five  years  theretofore."  It  Is  alleged  tiiat  Mar- 
tin was  Induced  these  pretenses  to  pay  tha 
defendant  $350  for  one-half  interest  In  the 
boslness. 

■  The  allegatioDa  In  the  fifth  count  are  of  false 
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representations  to  one  Day  that  the  amotmt 
of  business  done  by  tbe  defendant  in  a  cer- 
tain shop  in  Boston  "ttad  been  more  than  four 
hundred  dollars  per  week,"  and  that  tbe  de- 
fendant "had  no  other  store  than  said  store, 
except  one"  on  Dudley  street,  in  Boston.  It 
Is  alleged  that  Day  was  induced  by  these  pre- 
tenses to  give  the  defendant  a  check  of  the 
amount  and  of  the  value  of  $385  for  a  half 
Interest  in  tbe  business. 

A  great  number  of  jwints  are  raised  by  the 
exceptions,  many  of  them  of  a  very  flimsy 
character;  and  we  shall  confine  our  -  discus- 
sion to  those  for  which  the  defendant  has  of- 
fered some  reason  in  argument,  or  which  seem 
to  us  Important,  and  shall  follow  In  the  main 
the  order  adopted  by  his  counsel. 

The  defendant  was  sentenced  notwithstand- 
ing bis  exceptions,  as  required  by  St  1S95,  c 
4S&.  It  is  suggested  that  this  statute  Is  un- 
constitutional.  No  reason  Is  offered  for  the 
suggestion.  A  statute  looking  In  the  same  di- 
rection long  has  been  in  force  and  unques- 
tioned. Pub.  St.  c  153,  8  12;  Com.  v.  Clif- 
ford, 145  Mass.  97,  98,  13  N.  E.  345.  347.  See 
Jacquins  v.  Com.,  9  Cush.  279,  280. 

The  judge  was  right  In  refusing  to  stay  the 
sentence,  or  execution  of  the  sentence,  and  was 
not  called  on  to  state  his  reasons  for  doing  so. 

It  Is  suggested,  again  without  argument,  that 
St.  1^5,  c  504,  under  which  the  defendant 
was  sentenced,  is  unconstltutionaL  This  stat- 
ute requires  the  sentence  In  certain  cases  to  be 
for  a  term  of  not  less  than  2^  years,  and  not 
more  than  a  maximum  fixed  by  the  court, 
and  Dot  longer  than  the  longest  term  fixed  by 
law  for  the  punishment  of  the  offense.  Such 
a  sentence  Is  In  effect  a  sentence  for  the  maxi- 
mum fixed  by  the  court,  unless  a  permit  to 
be  at  liberty  Is  Issued  as  provided  by  section  2. 
But  the  form  of  tbe  sentence  Is  made  to  recog- 
nize and  cany  out  a  policy  ^miliar  to  our 
legislation,  and  acted  on  heretofore  without 
question.  Pub.  St.  c.  222,  §  20;  St  1884,  c 
255,  §  33;  Conlon's  Case,  148  Moss.  168,  19 
N.  E.  164.  Such  a  form  of  sentence  does 
not  make  the  pmilshment  more  severe  than 
It  otherwise  would  have  been,  and  we  see 
no  reason  why  the  law  should  not  be  con- 
strued to  apply  to  all  sentences.  In  the  cases 
referred  to,  passed  after  the  act  goes  Into  op- 
eration. See  Jacquins  t.  Com.,  9  Cush.  279; 
Upham  v.  Raymond,  132  Mass.  186;  Wood  t. 
"Westborough,  140  Mass.  403,  5  N.  E.  613; 
Nott  T.  Manufacturing  Co.,  142  Mass.  479,  8 
N.  E.  40& 

WItii  regard  to  the  substance  of  the  offense. 
It  la  argued  that  what  the  defendant  received 
became  partner^lp  funds  at  once,  and  there- 
fore continued  to  belong  In  part  to  the  de- 
frauded party.  Reg.  v.  Watson,  7  Cox,  Cr. 
Caa.  3G4.  But  this  was  left  to  the  Jury,  with 
directions  to  acquit  if  they  found  that  to  be 
the  fact,  as,  no  doubt,  much  of  the  testimony 
tended  to  show  that  it  was.  It  was  possi- 
ble, however,  on  the  evidence,  for  tbe  jury  to 
find  that  the  money  was  paid  to  the  defendant 
as  his  own  for  an  Interest  in  the  firm,  and 


that  he  merely  gave  a  personal  undertaking  to 
put  a  certain  sum  out  of  his  own  money  into 
the  business  afterwards,  as  occasion  should 
requb-e.  On  that  state  of  facts  a  conviction 
was  warranted.  _  This  considei-ation  disposes 
of  the  general  objections  to  testimony  on  tlw 
ground  that  tbe  defendant  was  forming  a  part- 
nership, as  well  as  of  the  request  for  a  ruling 
that  if  the  prosecutors  afterwards  treated  the 
partnership  as  existing  tbe  defendant  could 
not  be  convicted.  The  request,  no  doubt,  was 
based  on  the  suggestion  as  to  the  possible 
effect  of  rescinding  the  contract  of  partnership 
when  the  money  was  a  contribution  to  capital 
made  in  Reg.  v.  Watson,  7  Cox,  Cr.  Cas. 
364,  371,  but  has  no  application  to  the  facts 
whleh  the  Jury  must  have  found  under  the 
very  clear  instructions  of  tbe  court  On  these 
facts  it  does  not  matter  If  the  payment  was 
made  after  the  partnership  was  begun.  The 
payment  did  not  become  an  Item  in  the  part- 
nership accounts  for  that  reason.  If  It  was  not 
made  as  an  advance  of  capital. 

We  may  as  well  say  In  this  connection  that 
the  representations  are  sufficient  to  constitute 
folse  pretenses.  Com.  v.  Blood,  141  Mass. 
571,  6  N.  E.  769.  See  Com.  t.  Wood,  142 
Mass.  459,  461,  8  N.  B.  432,  434.  It  la  not 
necessary  for  us  to  conslda  nicely  whether  the 
latitude  allowed  to  sellera.  of  chattels  would 
apply  to  -  representations  made  as  the  Induce- 
ments to  enter  into  confidential  rations  with 
the  speaker. 

Next  It  Is  said  that  there  was  a  variance  un- 
der tbe  fifth  count,  because  It  is  alleged  tbet 
Day  was  Induced  by  false  representations  to 
part  with  a  check  for  f385,  whereas  It  ap- 
peared by  tbe  evidence  that  $10  of  the  amount 
was  for  that  sum  In  cash  handed  back  by  the 
defendant  Bat  the  check  was  delivered  as 
alleged,  and,  under  the  Instructions  of  tbe 
court  the  representatfons  must  have  been 
found  to  have  given  a  motive  without  which 
the  transaction  of  which  the  payment  was 
part  would  not  have  been  entered  Into.  That 
is  enough  for  conviction.  Com.  v.  Drew,  19 
Pick.  179,  183;  People  v.  Haynes,  14  Wend. 
646,  555;  State  v.  Thatcher,  35  N.  J.  Iaw, 
445,  448.  The  time  of  the  representations  al- 
leged In  the  second  count  did  not  have  to  be 
proved  as  laid.  It  would  be  overrefining  to 
no  useful  purpose  to  say  tiiat,  Inasmuch  as  the 
representations  referred  as  a  starting  poUit  to 
the  time  when  they  were  made,  therefore  the 
time  when  they  were  made  entered  Into  the 
description  of  the  oflFense.  The  representa- 
tions referred  to  the  time  of  speaking,  what- 
ever It  might  be,  but  went  no  further,  and 
tbey  were  not  changed  or  enlarged  by  an  al- 
legation as  to  what  the  time  was. 

No  exception  was  taken  to  the  InstructlOD 
that  the  defendant  was  not  to  be  prejudiced 
because  be  had  not  testified,  and  the  Instruc- 
tion was  proper.  Pub.  St.  c.  169,  |  18,  d  3;  i 
Com.  V.  Hai-low,  110  Mass.  411. 

1  Pub.  St  c.  109,  S  18,  cl.  3,  declares  that  the 
Delect  or  refusal  of  the  accused  to  testi^  shall 
not  create  any  presumption  against  him. 
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The  Judge  was  not  requested  to  Instruct  the 
jury  Dot  to  coDsiJpr  the  evidence  on  the  counts 
which  were  thrown  out.  If  be  had  been  asked 
to,  doubtless  be  would  have  done  tt.  No  ex- 
'Ceptlon  was  taken  on  the  matter. 

The  releases  to  the  defendant  from  Martin, 
one  of  the  defrauded  parties,  did  not  purge 
the  crime.  Com.  t.  Coe,  116  Mass.  481,  502. 
503. 

A  previous  Indictment  had  been  fouud  against 
the  defendant  in  respect  of  the  fraud  on  Day, 
on  which  a  tilal  had  been  bad  and  a  verdict 
4>t  guilty  rendered;  but  the  Terdict  had  been 
set  aside  on  the  defendant's  motion,  and  the 
indictment  had  been  placed  on  llle.  These 
facts  were  pleaded.  The  pendency  of  this  In- 
dictment is  no  defense.  Com.  r.  Drew,  3 
€u8b.  279;  Com.  v.  Cody,  165  Mass.  133.  42 
N.  E.  675.  The  effect  of  the  verdict  is  no 
greater  than  If  It  bad  been  rendered  on  the 
fifth  count  now  before  us,  and  the  prevailing 
view  in  such  a  case  is  that  when  a  verdict  is 
set  aside  on  the  prisoner's  own  motion,  and 
for  his  benefit,  he  may  be  tried  anew.  Oom. 
T.  Green.  17  Mass.  515,  534;  State  v.  Blals- 
deU,  59  N.  H.  S-iS;  Gannon  v.  People,  127 
111.  507,  622,  21  N.  E.  525,  529;  Veatch  v. 
State,  60  Ind.  291,  295;  People  v.  Hardlsson, 
61  Cal.  378;  State  T.  Stephens,  13  S.  C.  285; 
Dnboae  v.  State,  13  Tex.  App.  418.  See  Com. 
T.  Sboles,  13  Allen.  551;  People  t.  Palmer, 
109  N.  T.  413.  17  N.  B.  213. 

Exceptions  oremiled. 
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H.  B.  OLAFFIilN  OO.  et  al.  v.  ETANS  et  al. 
(Snpreme  Court  of  Ohio.    Oct.  20,  1890.) 

pARTNBKaHrp— Insolvent  Firm— Assignmbst  bt 

MA!fA.OtNO  PaRTNBK— COSSBNT  OF  ABSENT  PART- 
JfEB  —  AaslONMBKT  DaTBS  FROM  DBUVERT  TO 

Probate  Jddob. 

1.  A  maaagiae  iiartner,  intrusted  with  the 
sole  charge  of  the  business  nod  effects  of  the 
firm,  may,  in  case  of  its  insolrcucy,  make  a  val- 
id assignment  of  its  property  for  the  benefit  of 
its  creditors,  withont  haviag  obtained  the  con- 
sent of  a  co-partner  who  is  a  nonresident  of  the 
state  where  the  business  was  carried  on,  and 
absent  therefrom.  The  assent  of  the  absent 
partner  to  the  assignment  in  such  case  will  be 
presumed. 

2.  An  as^nment  for  the  benefit  of  creditors 
takes  effect,  as  to  all  oersons,  from  the  time  of 
its  delivery  to  the  prooate  judge  of  the  proper 
county;  and  it  is  his  duty  to  indorse  thereon 
the  exact  time  of  its  delivery  to  him.  Hev.  St. 
i  6335.  Neither  the  delay  of  the  judge  in  mak- 
ing the  indorsement,  nor  the  indorsement  of  a 
date  later  than  that  of  the  delivery  to  him, 
though  done  in  obedience  to  instructions  receiv- 
ed from  the  assignor,  can  postpone  the  taking 
effect  of  the  assignment  beyond  the  time  of  its 
actual  delivery,  or  affect  rights  acquired  there- 

3.  While  the  presnmptlon  is  that  the  ofiicer 
performed  his  duty,  and  the  indorsement  speaks 
the  truth,  It  is  not  conclusive,  but  the  true  time 
of  the  delivery  of  the  assignment  may  be  shown 
by  the  parties  whose  interests  are  affected. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Delaware  coimty. 
In  the  matter  of  tbe  asslgnmeDt  of  Snodgrasa 
Bros.  The  case  originated  in  the  probate 


court,  upon  an  application  for  an  order  di- 
recting tbe  assignee  of  the  Snodgmss  Bros, 
to  distribute  funds  in  his  Iinnds  to  certain 
creditors  who  were  asserting  priority  by  vir- 
tue of  liens  alleged  to  have  been  acquired 
previous  to  tbe  assignment.  The  application 
was  resisted  by  tbe  general  creditors,  and  an 
appeal  taken  from  the  Judgment  rendered  to 
tlie  court  of  common  pleas,  where  a  special 
finding  was  made  of  the  facta,  which,  so  far 
as  tbey  are  material  to  an  understanding  of 
the  questions  upon  which  the  case  is  reported, 
are  substantially  as  folloAts:  The  Snodgrass 
Bros,  was  tbe  name  of  a  co-partnership  which, 
prior  and  up  to  the  30th  day  of  June,  1892, 
had  been  engagrd  In  carrying  on  a  commer- 
cial business  In  Delavrare  county.  It  tiad  be- 
come financially  embarrassed,  and  on  that  day 
was  confessedly  Insolvent.  The  firm  consist- 
ed of  John  P.  Snodgrass,  who  had  the  actual 
charge  of  the  partnership  effects,  and  the  en- 
tire management  and  control  of  tbe  business, 
and  Samuel  Snodgrass,  who  was  a  resident 
of  the  state  of  California,  where  he  was  en- 
gaged in  other  business  not  connected  with 
that  of  tbe  firm,  and  who  at  no  time  had  taken 
any  active  part  in  the  business  of  the  firm. 
John  F.  Snodgrass,  becoming  aware  of  the  In- 
solvency of  the  firm,  and  convinced  of  the  cer- 
tainty of  imntedlate  suspension  of  business, 
concluded  to  make  an  assignment  of  tbe  effects 
of  tbe  partnership  for  tbe  benefit  of  its  cred- 
itors; but  desired,  before  doing  so,  to  create 
certain  prefei'jnces.  With  that  purpose  ha 
view,  on  tbe  29tb  day  of  June,  1892,  he  exe- 
cuted, in  tbe  firm  name,  sefiarate  promissory 
notes,  making  tbem  payable  respectively  to 
the  creditors  whom  be  desired  to  prefer,  for 
tbe  amount  of  tbe  firm's  Indebtedness  to  each 
creditor.  These  notes  were  dated  back,  so  as 
to  appear  to  be  due,  and  each  had  attached  a 
warrant  of  attorney,  authorizing  judgment  to 
be  taken  upon  It  by  confession  in  any  court  of 
record;  and  on  tbe  same  day  Judgments  were 
obtained  on  each  of  the  notes  in  another  coun- 
ty, upon  which  executions  were  issued  to  tbe 
sheriff  of  Delaware  county,  who,  early  on  the 
morning  of  the  next  day  (June  30,  1892),  re- 
ceived the  writ^,  and  at  7  o'clock  on  that 
morning  levied  the  same  on  the  partnership 
property,  and  made  return  of  the  levies  of 
that  date.  In  the  meantime,  after  the  writs 
were  received  by  the  sheriff,  but  before  any  of 
the  levies  were  made,  John  F.  Snodgrass, 
without  having  consulted  bis  co-partner,  who 
was  then  absent  from  the  state,  executed  In 
the  name  and  behalf  of  the  firm  an  assign- 
ment of  all  the  partnership  property  to  a  trus- 
tee for  the  benefit  of  the  firm  creditors,  and 
handed  it  to  the  probate  Judge  of  Delaware 
county,  with  instructions  not  to  file  it  until 
after  the  executions  shonld  be  levied  by  the 
sheriff.  From  the  time  the  deed  of  assign- 
ment was  so  handed  to  him  it  continued  In 
the  custody  of  the  probate  Judge,  who,  fol- 
lowing the  Instructions  he  had  received,  did  not 
mark  it  "FUed"  until  after  tbe  levies  of  the 
I  executions  were  made.  This  was  done  In  order 
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tbat  the  execntlon  credltoxB  might  bave  prior- 
ity over  tlie  general  credltora.  The  assignee 
qoaUfled,  took  possession  of  the  proper^,  and 
sold  tt,  having  agreed  with  fbe  ezeCDtlon  cred- 
ltora Oat  the  proceedB  shonld  stand  bi  the 
place  of  the  property,  and  the  rights  <tf  the 
creditors,  with  respect  to  It,  be  determined  on 
distribution.  The  assignment  Tras  adjudged  to 
be  valid,  but  the  court  held  that  It  did  not  take 
effect  until  It  was  marked  "Filed"  by  the  pro- 
bate Judge,  which,  being  after  the  levies  were 
made,  entitled  the  execution  exeditors  to  prUnv 
Ity  in  the  distribution  of  the  fund;  and,  as  that 
was  insuffldoit  to  pay  all  of  than  In  full,  It 
was  ordered  distributed  among  tbem  in  pro- 
portion to  the  amount  <tf  their  respective  daims. 
That  Judgment  was  aflOnned  by  the  circuit 
court,  and  the  H.  B.  CiatQln  Company  and 
others,  the  general  creditors,  wtio  were  de- 
nied partlcipatl(m  In  the  fund,  prosecute  error 
In  this  court. 

Powell  &  Minahan,  for  plaluHSs  In  error. 
McClure  &  Smysn  and  W.  A.  Hall,,for  de- 
fendants In  error. 

WILLIAMS,  C.  J.  (after  stating  the  facts). 
The  plaintiffs  in  error,  It  is  conceded,  are  enti- 
tled to  share  in  the  fund  for  distribution  by 
the  assignee  ratably  with  the  creditors  who 
were  accorded  priority  by  the  Judgment  be- 
low, unless  the  assignment  le  invalid,  or  did 
not  take  efCect  until  after  the  executions  were 
levied.  The  validity  of  the  assignment  Is 
questioned  on  the  ground  that,  though  execut- 
ed In  the  name  of  the  firm.  It  was  so  executed 
by  one  of  the  partners  only,  and  without  hav- 
ing obtained  the  consent  of  the  other.  Tbat 
one  member  of  an  insolvent  firm  cannot  make 
a  valid  assignment  of  the  partnership  effects 
to  a  trustee  for  the  benefit  of  Its  creditors, 
against  the  expressed  will  of  a  co-partner,  or 
without  his  assent,  when  he  la  present  or  ac- 
cessible, was  held  by  this  court  in  Holland  v. 
Drake,  29  Ohio  St.  441.  That  decision  ts 
placed  upon  the  ground  that  the  appointment 
of  a  trustee  to  dispose  of  the  effects  of  the 
firm  for  the  benefit  of  Its  creditors  Is  not  with- 
in the  contemplation  of  the  ordinary  partner- 
ship, or  the  usual  course  of  Its  business,  and 
therefore  beyond  the  scope  of  the  agency  aris- 
ing from  the  partnership  relation.  The  con- 
trary doctrine  Is  maintained  by  high  authority, 
end  with  much  show  of  reason.  It  Is  not 
doubted  that  one  partner  may  sell  any  part  of 
the  partnership  property  to  one  or  more  of  the 
creditors  in  payment  of  the  partnership  In- 
debtedness, or  sell  all  of  its  effects  to  all  of  its 
creditors;  and.  If  Insufficient  to  satisfy  their 
debts  In  full,  the  sale  may  be  so  made  to  them 
as  to  secure  a  pro  rata  division;  and  It  Is  not 
surprising  that  authorities  are  found  which 
strenuously  maintain  that  the  power  of  tho 
partner  to  accomplish  the  same  result  by  an 
assignment  to  a  trustee  to  make  such  distribu- 
tion is  included  In  the  agency  resulting  from 
the  partnership  relation.  The  dissolution  of 
the  partnership  ensues  not  less  certainly  from 
a  sale  of  the  whole  of  Its  effects  directly  to 


the  creditors  than  from  the  transfer  to  a  trus- 
tee for  their  benefit.  But  we  are  not  disposed 
to  depart  from  the  rule  laid  down  in  Holland 
T.  Drake,  supra,  nor  are  we  disposed  to  ex- 
tend It  It  does  not  apply  where  the  partner 
whose  assoit  has  not  been  obtained  to  the 
assignment  was  not  accessible  In  the  exlg^cy 
which  seemed  to  call  for  Immediate  action,  nor 
where  his  authority  or  assent  may  be  fairly 
Implied  from  the  situation  of  the  pariies,  or 
the  manner  of  condncting  the  business.  In 
the  case  referred  to,  the  partner  whose  assent 
was  lacking  not  only  resided  in  the  city 
where  the  partnership  had  Its  t>kice  of  busi- 
ness, but  he  was  the  active  managing  memiier 
of  tbe  firm,  having  control  and  management  of 
Its  property  and  business.  The  clrcumstan- 
CGs  were  such  as  to  repel,  rather  than  give  rise 
to,  any  Inference  of  authority  or  assent  by  him 
to  a  final  disposition  of  tbe  firm  effects  by  his 
co-partner,  who  had  taken  no  active  part  In 
its  affairs.  The  Situation  is  reversed  In  the 
case  we  have  before  us.  Here  the  partner 
who  execute  the  assignment  was  the  ac- 
tive managing  member  of  the  firm,  having  the 
entire  charge  and  control  of  the  partm-rshlp 
business  and  custody  of  Its  property;  and  It 
is  plainly  Inferable  from  the  permanent  ab- 
sence of  the  other  partner,  and  his  total  Inat- 
tention to  the  business,  that  he  Intended  to 
intrust  the  affairs  of  the  firm  wholly  to  the 
resident  partner.  Tbe  absent  partner,  having 
withdrawn  from  participation  In  the  conduct 
of  the  partnership  affairs,  and  being  Inaccessi- 
ble for  consultatl<m  and  advice,  mlgbt  reason- 
ably expect  and  be  held  to  intend  that  the 
member  placed  In  control  should  not  only  ex- 
ercise the  implied  powers  of  agency  ordi- 
narily possessed  by  a  partner,  but.  In  addition, 
should  have  the  discretionary  pow.er  In  case 
of  emergency  to  do  what,  under  tin  circum- 
stances, should  appear  to  be  Just  and  proper 
In  the  disposition  of  the  firm  property.  And 
where  a  commercial  house  so  situated  Is  over- 
taken by  financial  distress  amounting  to  obvi- 
ous insolvency,  the  authority  of  the  acting 
partner  to  appropriate  the  property  to  the 
creditors  equally,  by  placing  It  In  the  hands 
of  a  trustee  for  tliat  purpose,  may  well  be  pre- 
sumed, in  the  absence  of  express  dissent  by 
the  co-partner,  or  of  circumstances  which 
would  fairly  indicate  his  dissent  Equality 
among  creditors  of  equal  merit  is  favored  in 
equity,  and  accords  with  natural  Justice;  and 
a  disposition  of  the  partnership  assets,  in  case 
of  insolvKicy,  which  secures  that  equality,  the 
courts  will  not  be  eager  to  fflsturb. 

The  validity  of  an  assignment  of  the  part- 
nership property  executed  by  one  partner  in 
the  name  of  the  firm,  under  circumstances  sim- 
ilar to  those  existing  In  the  present  case,  was 
sustained  In  an  opinion  by  Chief  Justice  Mar- 
shall in  Anderson  v.  Tompkins,  1  Brock.  450, 
Fed.  Cas.  No.  365,  and  also  by  the  same  learn- 
ed Judge  in  Harrison  v.  Sterry,  5  Oranch,  2S9. 
And  it  was  held  In  McGullough  v.  SommervUle, 
8  Leigh,  415,  that,  "when  a  partner  resides  out 
of  the  state  where  the  partnership  business  Is 
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carried  on,  the  managing  pqrtner  In  charge  of 
tbe  business  may  make  a  valid  asBlgmnent 
ot  the  Qrm  elEects  for  tbe  benefit  of  Its  cred- 
itors." We  find  no  difficulty,  therefore,  In 
sustaining  this  assignment,  both  on  reaaon  and 
authority,  without  calling  In  question  tbe  deci- 
sion Id  Holland  r.  Drake,  supra. 

There  having  been  a  valid  execution  of  the 
assignment,  the  question  1b  presented,  when 
did  it  take  eftect  so  as  to  vest  tbe  title  to 
the  property  in  the  assignee?  This  question  is 
answered  by  the  statute,  which  provides  that 
every  assignment  for  the  benefit  of  creditors 
shall  take  effect  from  the  time  of  its  delivery 
to  the  probate  jrdge  of  the  proper  county,  and 
such  delivoy  may  be  made  by  the  assl^ior  to 
the  probate  Judge,  "either  before  or  after  Its 
delivery  to  tbe  assignee;"  and  the  probate 
judge  shall  Indorse  thereon  the  exact  time  of 
its  delivery  and  "note  the  filing  on  the  Journal 
of  the  court"  Rev.  St  fi  6335.  The  instru- 
ment of  assignment  in  qoestion  was  delivered 
to  the  probate  judge  of  Z>elaware  county  when 
it  was  handed  to  him  by  the  assignor  on  the 
morning  of  the  30th  day  of  June,  1882.  True, 
It  was  BO  handed  to  hlin,  as  shown  by  the 
findings  of  fact,  with  Instructions  not  to  In- 
dorse upon  It  the  exact  time  of  delivery,  but 
to  make  tbe  date  of  its  delivery  appear  to  be 
rabsequent  to  tbe  levies  of  the  executions,  and 
thus  enalde  the  execution  creditors  to  secure  a 
lien  giving  tbem  priority  over  the  other  cred- 
itors. The  as^gnneut  was  nevertheless  de- 
livered to  the  probate  judge  when  It  waS 
placed  in  bis  possession,  and  there  was  no 
condition  attached  to  the  dellTOry.  It  was  the 
porpose  and  Inteur^n  of  the  assignor  that  tbe 
Instrument  should  become  operative  as  an  as- 
stgnmeDt,  and  it  thereafter  remained  In  the 
custody  of  the  Judge.  There  was  no  other 
delivery  of  it  The  assignee  qualified  under 
It,  and  has  proceeded  in  tbe  execution  of  tbe 
trust  By  tbe  positive  tenns  of  tbe  statute, 
the  assignment  became  effective  from  the  time 
of  such  actual  delivery,  and  the  observance  by 
the  probate  Judge  of  the  assignor's  instructions 
to  delay  making  tbe  indorsement  of  the  fillip, 
and  so  make  It  to  sbow  its  filing  of  a  date 
later  than  Its  deliverv,  could  not  defeat  or 
postpone  Its  op<3ratlon,  or  change  the  legal 
consequences  which  resulted  from  Its  delivery. 
Upon  receivhig  the  instrument,  the  probate 
judge  bad  a  plain  statiit-^  and  official  duty 
to  perform,  which  was  to  Indorse  thereon  the 
exact  time  it  was  so  received,  and  make  a 
eorrespondlnp  emry  on  the  Journal  of  tbe  court 
The  presumption,  of  course,  Is  that  duty  was 
performed,  and  the  Indorsement  speaks  the 
truth.  The  Indorsement,  however,  Is  but 
prima  tede  evidence  of  the  time  of  tbe  filing, 
and  the  true  da*e  of  the  delivery  of  the  In- 
strumoil  may  be  shown.  It  is  established 
the  finding  of  the  trial  court  that  the  deed  of 
assignment  In  question  was  In  fact  delivered 
to  tbe  probate  Judre  before  tbe  executions  were 
levied,  but  was  held  by  him,  and  not  Indorsed 
"Piled,"  until  after  the  levies  were  made.  In 
obedleiioe  to  Hw  tautrncttoiis  (tf  tbe  as8lgiK»; 


from  which  that  court  concluded— erroneously., 
as  we  think— that,  as  a  matter  of  law,  there 
was  not  a  delivery  until  tbe  date  of  the  filing 
was  so  indorsed  tberpon.  It  seems  clear  that 
any  such  under8tan(Ung  or  arrangement  must 
be  wholly  Ineffectual  to  displace  or  Interfere 
with  rights  which  accrued  upon  the  delivery 
of  the  assignment  The  judgment  below  must 
be  reversed,  the  application  of  the  defend- 
ants in  error  overruled,  and  the  cause  remand- 
ed to  tbe  probate  court  for  farther  proceedings. 
Judgment  accordingly. 


<ja  Oblo  St  3U) 
FBAMB,  Auditor,  et  al.  V.  STATO. 
(Supreme  Court  of  Ohio.   June  26,  tSBH.) 

FiNBS  UNDBK  DoW  LaW— DiSTKIBDTlON. 

In  counties  oth»  than  Hamilton,  having  a 
county  infirmary,  revenues  and  fines  under  the 
Dow  law  because  of  business  carried  on  in 
townships  outside  of  a  municipal  corporation 
should  be  distributed,  to  the  state  two-tenths, 
and  to  the  county  fund  the  remainder.  Mloahall, 
O.  J.,  dlssBuUng. 

Bzror  to  circuit  court,  Athena  county. 

Action  by  tbe  vtate  against  Frame,  auditor, 
and  others.  From  the  Judgment  defendants 
bring  error.  Beversed. 

J.  P.  Woods,  for  plaintiffs  in  error.  J.  If. 
McGIlllvroy  and  W.  B,  Peters,  for  the  State. 

PER  CURIAM.  In  counties  other  than 
Hamilton,  having  a  county  Infirmary,  the  reve- 
nues and  fines  resulting  under  what  is  known 
as  tbe  "Dow  Law"  on  account  of  business  car- 
ried on  In  every  township  outside  of  a  munici- 
pal corporation  should  be  distributed  as  fol- 
lows: To  tbe  state  two-tenths  thereof,  and 
to  the  county  poor  fund  all  of  tbe  ronalnder. 
Judgment  reversed. 

MINSHALL.  a  J.,  dissents. 


(53  Oblo  St  my 

OITT  OF  CINCINNATI  v.  STBADMAN. 
(Supreme  Court  of  Ohio.   June  2S.  1885.) 

APPBALABLB  OhDBK. 

The  allowance  of  a  none  pro  tunc  order 
showing  an  exertion  to  the  overruling  ot  a  mo- 
tion for  a  new  trial  la  not  a  final  order  and  ap- 
pealable. 

Error  to  circuit  court,  Hamilton  county. 

Action  between  the  city  of  Cincinnati  ami 
one  Steadman,  trustee.  From  the  Judgment 
tbe  city  of  Cincinnati  brings  error.  Dismissed. 

Frederick  Hertenstein,  Corp.  Counsel,  for 
plalntlCT  in  error.  Healy  &  Brannan,  for  de- 
fendant in  error. 

PER  CURIAM.  The  action  of  the  court  al- 
lowing a  nunc  pro  tunc  order  showing  that  an 
exception  was  taken  to  tbe  overruling  of  a 
motion  for  a  new  trial  cannot  be  reviewed  in 
a  proceeding  Instituted  simply  to  reverse  such 
order.  It  Is  not  a  final  order.  Tbe  ern>r.  If 
any,  la  ot  no  eonsequence^  nnlesB  a  proceeding 
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Is  commenced  to  reverse  the  final  judgment 
In  the  action,  and  hi  such  case  the  defendant 
In  error  may  loBlst  on  the  a^annauce  of  the 
Judgment  on  the  ground  that  It  is  shown  by 
the  blU  of  exceptlona  in  the  record  that  the 
exception  was  in  fact  taken  to  the  oTerrallog 
of  a  motion  for  a  new  trlaL  For  this  reason 
the  Judgment  of  the  circuit  court  la  reversed, 
and  the'  petition  In  that  court  dismissed. 


(KOhio  8t  1*8} 

KELCH  T.  STATE. 
(Supreme  Court  of  Ohio.    Oct  20^  1886.) 

UUBDSB— DS?BNSS  or  InBANITT— PBBPOHDBRAXOa 

or  Etidkhob — iNaTSDonoNS. 

1.  Where,  in  a  trial  for  murder,  the  accused 
seta  np  his  iDsanity  as  a  defense,  he  is  bound  to 
establish  It  by  a  preponderance  of  the  evidence, 
but  shotUd  l>e  held  to  no  higher  degree  of  proof. 

2.  The  proof  shoold  be  deemed  to  preponder- 
ate In  fsTor  of  this,  as  of  aay  other,  disputed 
fact,  whenerer  Ito  existence  u  made  probable 
upon  a  full  and  fair  consideration  of  all  the  ev- 
idence adduced  for  and  against  it. 

3.  An  tnstructioD  giveo  to  the  Jury  in  such 
ease,  to  the  effect  that  the  evidence  introduced 
to  estsblish  insanity  Is  not  "sufBcient  if  it  mere* 
Ir  show  it  to  hsTe  l>een  probable.  The  proof 
must  be  such  as  to  overcome  the  legal  presump- 
tion of  sanity;  It  must  satisfy  yon  he  is  insane, ' 
-requires  of  the  defendant  more  than  a  pre- 
ponderance of  the  evidence  to  maintain  this  de- 
fense, and  is,  therefore,  erroneous. 

(Syllabus  by  the  Court) 

Brror  to  dicnlt  ooort,  Ooyahc^  conntr. 
Buahrod  Kdch  was  couvlctsd  of  murder,  and 
brings  error.  Reversed. 

Foran  A:  Dawiey,  for  plaintiff  In  error,  r. 
Il  Strimpte,  for  the  State. 

BRADBURY,  J.  The  plahitifl  hi  error, 
Bushrod  Kelch,  in  December,  1805,  was  in- 
dicted In  the  county  of  Cuyahoga  for  murder 
Id  the  first  degree  tor  killing  a  woman  who 
had  been  his  wlft,  but  who,  shortly  before 
the  homicide,  bad  procured  a  divorce  from  him. 
In  February,  1896,  be  was  placed  on  trial  in 
the  court  ot  common  pleas  of  said  county  for 
such  off^ise,  and  in  March  following  was  con- 
victed of  murder  In  the  first  degree,  and  ad- 
Judged  to  HutTer  death.  Upon  proceeding  In 
error,  this  Judgment  was  affirmed  hy  the  cir- 
cuit court,  whereupon  the  cause  was  brought 
to  this  court  for  review. 

That  the  plaintiff  in  error  shot  and  killed 
the  deceased  was  n'>t  denied  or  contested  upon 
the  trial;  the  chief  omtentioD  being  over  the 
mental  condition  oi  the  accused  at  the  time 
the  homldde  wss  committed.  Counsel  for  him 
contended:  First,  that  the  evidence  of  the 
state  did  not  sufficiently  establish  deliberation 
or  premeditation;  and,  second,  that  his  evi- 
dence was  Boffldent  to  show  insanity,  super- 
induced 1^  the  excessive  use  of  alcoholic  stim- 
ulants. The  question  of  the  burden  of  proof, 
where  insanity  Is  bt^  up  as  a  defense  In  crim- 
inal causes,  has  been  fruitful  of  discussion,  and 
has  occupied  the  attention  of  the  ablest  crim- 
toal  Jurists  ot  this  country  and  of  England. 
The  contention  has  not  so  mncb  concerned  the 


degree  of  proof  as  .upon  whom  the  burden  rest* 
ed.  Some  anthor^tles  oititled  to  great  consid- 
eration have  steadily  held  that  this  burden 
rested  upon  the  state;  that,  while  the  pre- 
sumption of  sanity  was  sufficient  to  support 
this  burden  where  the  evidence  did  not  sug- 
gest mental  alienation,  yet  if  the  defense  was 
made,  the  state  was  boxmA  to  establish  sanity 
beyond  a  reasonable  doubt  This  view  was 
founded  upon  the  obUgatloD  which  rests  upon 
the  state  to  establish  beyond  a  reasonable  doubt 
every  fact  necessary  to  create  In  the  defendant 
criminal  liability.  Crimhial  intent  being  one 
of  such  facts,  it  was  Included  within  the  gen- 
eral obligation  above  stated;  and  to  establish 
this  criminal  intent  a  mental  condition  capable 
of  entertaining  it  must  be  established.  This 
course  of  reasoning  would  render  immaterial 
the  question  whether  the  doubt  of  sanity  arose 
upon  the  evidence  of  the  state,  or  of  the  defend- 
ant, <x  upon  that  of  both  the  state  and  the 
defendant;  the  doubt  however  arising,  being 
available  by  the  defendant  This  view  of  the 
question  finds  support  In  numerous  well -con- 
sidered cases,  among  which  may  be  dted: 
Hopps  V.  People,  SI  lU.  385;  Chase  v.  People, 
40  IlL  352;  State  v.  Crawford.  11  Kan.  32; 
People  v.  Garbutt,  17  Midi.  9;  Cunningham 
V.  State,  66  Miss.  269;  Bradley  v.  State.  31 
Ind.  492;  McDougal  v.  State,  88  Ind.  24; 
Ouetig  V.  State,  66  Ind.  94;  Wrl^t  v.  People. 
4  Neb.  40T;  Ballard  v.  State  (Neb.)  28  N.  W. 
271;  State  v.  Pike,  49  N.  H.  399;  State  v. 
Bartlett,  43  N.  H.  224;  State  v.  Jones,  50  N. 
H.  369;  People  v.  McCann,  16  N.  Y.  BS; 
O'Oonnell  v.  People,  87  N.  Y.  876;  Dove  T. 
State,  S  Heisk.  348;  State  v.  Patterson,  4ft 
Vt  308.  The  It^flcal  consistency  of  this  view 
of  the  question  Is  Its  chief  support  In  the 
practical  administTLtion  of  criminal  law,  how- 
ever, experience  has  found  much  to  commend 
in  thst  opposite  view  which  treats  the  defense 
of  Insanity  as  independent  and  affirmative,  and 
which,  consequentiy,  casts  upon  the  accused 
who  asserts  It  the  burden  of  sustaining  It  by 
evidence  sufficient  to  overcome  the  natural  pre- 
sumption of  sanity.  Among  the  cases  that  sus- 
tain this  side  of  the  contention  may  be  dted: 
State  V.  Jones,  64  Iowa,  349,  17  N.  W.  911, 
and  20  N.  W.  4i0;  Ford  v.  State  (Ala.)  S 
Or.  Law  Mag.  82,  State  v.  Lawrence,  67  Me. 
674;  Com.  v.  Eddy,  7  Gray,  683;  McKensle 
V.  State.  •2S  Ark.  334;'  Cavaneas  v.  State,  43 
Ark.  331;  People  v.  Bell,  49  Cal.  485;  DeJaz^ 
nette  v.  Com..  75  Va.  867;  Webb  v.  State, 
9  Tex.  App.  4S0;  King  v.  State,  Id.  516;  Coyle 
V.  Com.,  100  Pa.  St  573;  Lynch  v.  Com.,  77 
Pa.  St  205;  State  v.  Redemeier,  71  Mo.  173; 
State  V.  Gut  13  Minn.  341  (GIL  315);  State 
V.  McCoy,  34  Mo.  531.  This  doctrine  has 
prevailed  In  Ohio  from  an  early  period  in  Its 
Judicial  annals.  Clark  v.  State,  12  Ohio,  483; 
Bond  V.  State,  23  Ohio  St  349;  Ber^  v. 
State,  31  Ohio  St  111;  Leoffner  v.  State,  10 
Ohio  St  59&  This  behig  the  established  doc- 
trine of  this  state,  the  burden  of  proving  bis 
Insanity  rested  on  the  plaintiff  In  error.  It 
this  tmrdm  itaould  be  sustained,  tbe  law  as- 


Digitized  by  Google 


KELGH  r.  BTATB. 


7 


caierates  Um  from  orbnlnal  rcflponglbUlty  for 
bis  act  It  la  anpaient,  tbereton^  tbat  to  blm 
It  waa  of  prime  Impoiiance  tbat  an  accoratt 
measnre  of  this  burden  ahoold  be  gtvm  to  tbe 
Jury.  If  tbe  charge  of  the  court.  In  this  re- 
■pect,  imiKised  on  him  a  greater  barden  than 
the  law  prescribes,  it  ccotalned  enw  prejudl- 
dal  to  this  defense. 

In  most  of  the  cases  relating  to  the  burden  of 
proof  of  insanity  in  criminal  causes  the  con- 
trition was  confined  to  the  question  of  where 
It  rested,— whether  on  tbe  state  or  on  tbe  de- 
fendant,—and  the  quantum  or  degree  at  proof, 
where  made  to  rest  on  defendant,  received  lit- 
tle. If  tny,  condderati<Hi,  either  by  oonnsd  or 
the  court;  and  language  was  sometimes  em- 
ployed by  tbe  court  which  seemed  to  require 
oC  the  defoidan^  to  establish  bis  Insanity,  more 
than  a  prepcmderance  of  the  evidence,  la  some 
«<  liie  cases,  however,  tbe  quesUoa  at  tbe 
quantum  of  proof  where  the  burden  was  placed 
on  the  accused  came  directly  "before  tbe  court 
Among  them  la  tlx  case  of  CSoyle  v.  Oom.,  100 
Fk.  St  573,  where  it  was  beld  that  a  charge 
to  tbe  jmy  whldi  required  of  tbe  d^endant 
*Vdeaily  preponderating  evidence*  instead  of 
'%dr]y  xo^QKHidaatlTe,  evldesiee''  of  Insanity, 
was  exm.  Jn  Oxn.  v.  Sogers,  7  Mete.  (Mass.) 
600,  In  trial  for  murder,  Shaw,  0.  J.,  pceOA- 
tog,  the  Jniy,  aftw  receiving  tbe  diarge  of  tbe 
emut,  and  ccmsulUog  several  hours,  came  into 
court  for  Instructions  respecting  the  degree  of 
proof  reqtdalte  to  establish  Insanity,  and  were 
tostmcted  that  *^  the  preponderance  of  the 
evidence  was  In  fkvor  ot  tauanity  of  tbe  iwls- 
oner,  the  juiy  would  be  authorized  to  find  him 
tauane.**  In  Boswell  v.  State,  tbe  suiveme 
court  of  Alabama  laid  down  tbe  rule  as  fol- 
lows: '^e  bold,  then,  that  inaanlty  Is  a  de- 
fraae  whldi  must  be  proved  to  the  satls&etlon 
of  fbe  Jury  by  that  measure  of  proof  wbldi  Is 
Kqnlred  hi  dvU  causes."  68  Ala.  826.  In 
State  T.  Jones,  64  Iowa,  900^  17  N.  W.  011, 
.and  20  N.  W.  470,  the  diarge  was  mmdw  In 
tbe  fliBt  degree.  The  supreme  court  hdd  tbat: 
"where  one  charged  with  murder  relies  upon 
Us  Insanity  as  a  defmse,  the  burden  Is  on  him 
to  establlsb  by  a  preponderance  of  the  evidence 
that  at  tbe  time  ot  tbe  killing  be  ma  hi  such 
a  state  of  tauanity  ss  rot  to  be  accountable  for 
tbe  act;  but  an  inttructlon  that.  If  tbe  evi- 
dence goes  no  further  than  to  show  that  such 
a  state  of  mind  vras  merely  probable,  tt  was  not 
snfflclent,  was  erroneous,  because  Its  effect  was 
to  require  more  than  a  mere  preponderance  of 
the  evidence  to  estaUiab  tbe  defense.**  See 
Teaple  T.  Bell,  48  Cal.  485-488.  la  Bond  t. 
State,  23  Ohio  St  S40,  It  la  held:  'TThe  bur- 
den of  proof  to  estaUish  the  defense  oC  ln8an^ 
ty  In  a  Criminal  case  rests  upon  tbe  d^endant 
but  a  bare  [ocqponderance  of  testimony  la  all 
tiiat  la  necessary  for  that  porpose."  This  rule 
Is  reaneited  tai  Bergln  ▼.  Stat^  81  Ohio  St 
111,  a  case,  1^  the  one  under  consideration, 
(tf  mnrder  in  tbe  first  degree:  Leoffber  v.  State, 
10  Ohio  St  598.  Self-defense,  In  Ohio,  sa  weU 
as  insanity,  is  regarded  sa  afflrmatlve  defense. 
In  SUvus  T.  Stata^  2i£  Ohio  St  80^  and  Weaver 


T.  State,  24  Ohio  St  581,— both  cases  where 
■df -defense  was  relied  vtpoa  by  the  accused  for 
Justification,— this  court  h^  that  tbe  defense 
should  be  shown  by  prepondoatlng  evidence. 
These  cases  relating  to  the  barden  and  quan- 
tum at  evidence  required  to  estaUlsh  a  plea  of 
Belf-defense  are^  of  course^  only  material  as 
tending  to  show  tbt  steadiness  with  which  this 
court  has  held  to  the  role  that  a  preponderance 
of  tbe  evidence  is  soffldent  to  sustain  an  af- 
firmative d^ense  In  a  criminal  cause. 

We  come  now  to  the  question  whether  the 
InatructlODS  given  by  the  learned  Judge  of  tbe 
court  of  common  pieas,  prescribing  the  quan- 
tum of  evidence  required  to  establish  tbe  de- 
fense of  insanity,  imposed  on  the  plaintiff  In 
enor  a  higher  degree  of  proof  tiian  tbe  settled 
doctrine  of  the  state  Imposed.  After  the  learn- 
ed Judge  had  stated  to  the  Jury  tbe  clatan  oC 
the  plaintiff  In  error  respecting  his  mental  con- 
dition at  the  time  of  the  homicide,  he  proceed- 
ed to  prescribe  the  measure  of  proof  requisite 
to  maintain  sudi  claim,  as  fbUows:  "In  tbe 
fliBt  place,  the  law  presumes  every  person  who 
baa  reached  tbe  age-  of  dUMietlon  to  be  of  sufHr 
dent  capadty  to  be  responsible  tot  crime;  and 
ther^ore  the  burden  of  establishing  the  do* 
foise  of  Insanity  of  tbe  accused  affirmatively 
to  tbe  Batlsfactlon  (d  the  Jury  rests  upon  the 
defoidant  It  Is  not  required,  however,  that 
this  defense  be  established  beyond  a  reason- 
able doubt;  bat  It  to  sofflcient  If  the  Jury  la 
reasonably  satisfied  by  the  weight  or  prepon- 
derance of  tbe  evidence  tbat  tbe  accused  waa 
Insane  at  the  time  of  commission  of  the  act" 
This  language  extended  tbe  obligation  resting 
<m  tbe  accused  to  the  extreme  limits  of  tbe  rule 
prescribed  by  tbe  fbrmer  dedrions  of  tUa 
court,  but  we  cannot  say  tbat  it  dearly  went 
beyond  them;  and  therefore,  if  It  had  halted 
there,  mor  would  not  have  Intervened.  The 
learned  Judg^  howevo',  after  stating  to  the 
Jury  that  the  character  and  extent  of  mental 
aberration  must  be  shown  to  exonerate  the  ac- 
cused from  criminal  re^onslblllty,  returned  to 
the  subject  of  the  qiiantum  of  evidence  neceih 
sary  to  establish  tbat  mental  state,  and  In- 
structed the  Jury  as  fbllows:  "It  Is  not  enough, 
I  say  to  you,  tbat  the  proof  barely  show  that 
sucb  a  state  ot  mind  was  possible;  nor  is  It 
Buffidrait  if  It  merely  show  h  to  have  been 
luobable.  The  proof  moat  be  audi  aa  to  over- 
come die  1^1  presumption  of  sanity;  It  must 
satisfy  you  that  be  waa  not  sane.  Again,  I 
aay  to  you  that  U  tbe  proof  satisfy  yon  of 
his  insanity  at  tbe  time  of  the  committing  of 
tbe  act,  though  SGCh  defenses  are  not  uo- 
common  In  the  law,  yet  It  must  be  r^rded 
by  yon  aa  a  foil  and  complete  humane  defense 
when  satisfactorily  established.  If  not  satis- 
factorily estatfllsbpd,  then  It  should  not  av^l 
the  prls(nier  at  fbb  bar  as  a  pretext  or  means 
of  escaping  ponlsbment  Imposed  by  law." 
Tbe  quantum  of  evidence  to  estatdldi  insanity 
made  necessary  by  this  lostroctlon  is  substan- 
tially greater  than  a  pr^ndemnce.  It  la  not 
snffidfflit  according  to  this  Instruction,  that 
the  Ibct  of  taiBanitr  ba  made  probaUe;  some- 
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tblng  more  tbxa  that  to  xeqidred;  the  Jmy 
rnnst  be  "Battafled"  tl»t  It  existed.  To  Mttto- 
tbe  mind,  accordliig  to  tbe  common  notiou 
of  inpnUm^,  to  free  it  from  doubt,  to  It 
at  rest  This  la  the  ^imary  meaning  of  the 
word,  according  to  an  tiie  lexicographers,  when 
need  In  this  comwctlon.  To  accompUeb  this 
leBiilt-^  "satisfy"  l  twdy  oi  meu  of  the 
truth  of  a  dlspated  fvct— requires  mncb  more 
ttwi  a  prq^mderanue  of  tbe  evidence.  Otear 
and  c<mTlnclng  erldenoe  must  be  adduced  In 
tts  favor.  Evidence  ol  this  potency  to  rarely 
attainable  In  cases  where  Insanity  to  contested. 
Tbere  must  be  grounds  to  assert  Insanity, 
fbunded  upon  some  peculiar  conduct  natural 
or  feigned,  of  tbe  party,  or  the  claim  will  not 
be  made.  There  also  m<»t  be  conduct  con- 
sistent with  mental  soundness,  or  the  claim  will 
be  ecHQCeded.  Where  a  long  course  of  conduct 
to  estaUIsbed,  or  a  large  number  of  mental  or 
physical  acts  of  a  oarty  are  adduced,  and  parts 
of  tbto  condnet  and  soire  of  tbe  acts  tend  to 
establtoh  mental  abprratlon,  while  the  others 
consist  wlQi  mental  soundness,  the  whole  erl- 
doice  might  not  satisfy  a  Jury  tibat  tbe  mhid 
of  tbe  party  was  dlsoidered  to  tbe  extent  of 
r«idering  him  crimlnany  irresponsible  for  his 
acts;  and  yet  ml^t  preponderate  upon  that 
aide  8ufiict«itly  to  engender  a  belief  that  such 
mental  condition  was  probable.-'tbat  Is,  like- 
lyr-or  supported  by  evidence  suflOdent  to  In- 
cline the  mind  to  that  belief  but  which  leaves 
scone  room  for  doubt  Webstar. 

Doubtless,  Insanity  to  a  defense  that  may  be 
fiBigned,  and  frequeitiy  la,  where  no  other  de- 
team  to  avaitoUe;  but  becanae  artful  crim- 
inato  may  adopt  it  as  a  last  resoi;  to  not  a 
sufficient  reason  to  impose  upon  tbe  unforto- 
nate.  in  whose  behalf  this  humane  defense  Is 
honestly  interposed,  a  higher  degree  of  proof 
than  Intrinsically  belongs  to  It.  The  remedy 
for  this  mischief  to  a  searching  analysis  by 
counsel,  court,  and  Jury  of  tbe  conduct  of  the 
party  wherev»  tbere  to  reason  to  suspect  that 
the  Insanity  to  feigned.  The  learned  Judge  may 
have  been  misled  as  to  the  quantum  requisite 
to  establtob  the  defense  of  Insanity  In  a  crim- 
inal case  ty  a  note  found  at  tbe  end  of  the 
case  of  Clark  v.  State,  12  Ohio,  483,  which 
purports  to  give  tbe  cliarge  of  Judge  Bircbard, 
who  presided  at  the  trtol  In  the  court  of  com- 
mon picas.  The  language  imputed  to  Judge 
Birchard  by  that  note  was  disapproved  by  tbe 
circuit  court  of  tbe  S.^nd  circuit  In  a  well- 
considered  case  reported  by  Judge  Shauck, 
now  a  member  of  this  court.  Sharkey  v.  State, 
4  Ohio  Clr.  Ct  R.  101.  By  what  authority 
that  language  to  asctlbed  to  Judge  Birch- 
ard does  not  appear.  If  such  touguage  was 
employed  by  that  learned  judge.  It  was  at  a 
period  In  our  Judlda!  history  before  the  ques- 
tion of  tbe  burden  of  proof  In  such  case  had 
been  finally  settled.  In  the  charge  referred  to 
Judjce  Birchard  explicitly  told  down  the  rule, 
still  adhered  to  by  tbto  court,  that  tbe  burden 
of  proof  rested  on  the  accused  to  establtoh  hto 
iosaoity.  Nothing  appears  In  the  case,  how- 
ever, to  show  that  the  degree  of  proof  nects- 


aary  to  snstaln  tbto  burden  was  ^Uscussed  by 
counsel  or  specially  consldaed  by  tbto  court. 
Since  then,  in  the  can  of  Bond  t.  State,  23 
Ohio  St.  849,  tUa  court  hdd  that  a  bare  pre- 
ponderance of  the  evidence  was  sufficient  to 
establtoh  tbto  defense.  TbiB  rule  was  adbered 
to  in  Bergln  v.  State,  31  Ohio  St  111.  The 
orls^nal  contention,  as  we  have  seen,  respected 
the  party  upon  whom  the  burden  rested.  This 
court  adopted  the  view  of  tbto  question  most 
unfavorable  to  the  accused,  by  casting  upon 
him  tbe  burden  of  proving  hto  Insanity,  but  we 
do  not  think  this  burden  ahould  be  further 
Increased  by  requiring  of  him  more  than  a  pre- 
ponderance of  tbe  evidence.  As  the  Instructions 
given  to  tbe  Jury  by  the  learned  Judge  who  txe- 
sided  at  the  trtol  In  the  court  of  common  pleas 
prescribed  mote  than  tbto,  it  was  erroneous  in 
tbto  respect. 

Other  questions  are  mtoed  by  the  record  and 
discussed  by  counsel,  but  we  think  none  of 
them  contain  any  substantial  error,  Judgmoit 
reversed. 


(ISO  N.  T.  M) 

PEOPLE  ex  rel.  ATTORNEY  GENERAL  T. 
LIFE  &  RESEttVE  ASS'N  OF 
BUFFALO. 
(Court  of  Appeate  of  New  Tork.   Oct  «,  180&) 

CO-OPBRATIVE  hlFS   1n!IDRANCB~>Rb8EKVB  FUKDS. 

1.  A  co^peratiTe  life  insnrance  compaoj  Is- 
sued "life-reserve"  and  "life"  certificates.  A  re- 
serve fund  was  created  by  assessments  on  all 
holders  of  reserve  certificates  only,  and  a  death 
fund  by  equal  assesBmeotB  on  ail  members,  and 
by  transferring  from  the  reserve  fund  not  leas 
than  the  proceeds  of  oue  death  assessment  of 
the  maximum  death  claim.  The  constitution 
provided  that  no  person  holding  a  life  certificate 
should  in  any  manner  derive  any  benefit  from 
the  reserve  fund,  but  such  fund  should  be  for 
.  persons  holding  life-reserve  certificates  only,  and 
for  the  exclusive  bmefit  of  the  old  members,  and 
to  make  the  association  sound,  thereby  guaran- 
tying the  paympnt  of  every  member's  certifi- 
cate at  death  to  the  maximum  limit  named 
therein.  Hvld,  that  no  portion  of  the  reser?tf 
fund  could  be  used  in  payment  of  losses  arising 
from  the  death  of  members  holding  life  certifl- 
cates.    86  N.  Y.  Supp.  1069,  reversed. 

2.  On  tbe  insolvency  and  dissolution  of  such 
company,  such  a  portion  of  the  reserve  fund  as 
is  necessary  for  that  purpose  should  be  appro- 
priated for  the  payment  of  death  claims  of  mem- 
bers holding  reserve  certificates,  instead  of  dis- 
tributing the  whole  fund  pro  rata  amuug  all  the 
holders  of  such  certifiontes. 

3.  Tlie  constitution  of  such  company  also  pro- 
vided that  a  portion  of  the  reserve  fund  should 
be  set  apart,  and  au  interest  l>earing  bond  is- 
sued for  same  to  members,  at  the  end  of  each 
four  years;  the  princiiial  of  the  first  bond  to 
be  available  six  years  from  its  date,  and  all  oth- 
ers four  years  from  date,  towarde  paying  future 
dues  and  assessments.  Hcltl,  that  persons  who 
held  bonds  issued  nnder  their  reserve  certifi- 
cates, which  had  not  yet  become  available  for 
payment  of  assessments,  were  not  entitled  to  re- 
ceive from  the  fund  the  nmnnnt  of  such  hoods 
in  addition  to  the  amount  of  thdr  certificates. 

Bartlett  and  Height.  JJ.,  dissenthig. 

Appeal  from  aupi^eme  court,  general  term. 
Fifth  department. 

Proceeding  by  the  attorney  general  of  the 
state  of  New  York  to  dissolve  the  I'^ife  &  Re- 
serve Assoctotlon  of  Buflblo,  N.  Y.,  and  to 
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dlstilbnte  Its  anets.  A  recdver  was  hvpomi- 
ed,  kdA  qoestloiis  In  coutroveray  between  cer- 
tain clalmanta  were  tried  by  a  referee.  From 
an  order  of  the  geneml  term  (86  N.  Y.  Supp. 
1069)  modlfylBK  an  order  on  referee'*  flndings, 
the  receiver  and  other  daimants  appeal.  Re- 
rersed. 

The  Buffalo  Mutual  Life  &  Besarre  Associa- 
tion was  Incorporated  in  Febmary,  1883,  nnder 
the  proTlalona  of  dmpter  267  of  tbe  Laws  of 
1875.  It  conunenced  and  continued  business 
under  the  proTislons  <tf  that  statute  until  Feb- 
maiy,  1886,  when  it  was  reorganized  under 
chapter  175  at  the  Lews  of  1883  as  the  Life 
A  Reserve  Association  of  Buffalo,  N.  Y.  Un- 
der the  latter  name  it  continued  busloess  until 
the  23d  day  of  September,  1892,  when  this  ac- 
tion was  commenced,  A  judgment  dissolving 
the  association  was  entered  therein  on  the 
27th  day  of  December,  1892.  An  order  wind- 
ing up  Its  affairs,  and  for  the  distribution  of 
its  assets  to  and  among  Its  members  and  other 
persons  entitled  thereto,  was  granted  upon  tbe 
same  day.  Herman  Waterman  was  duly  ap- 
pointed flxst  as  temporary  receiver,  and  subse- 
quently as  pomaneot  receiver,  of  such  corpora- 
tlML  Tbe  order  or  judgment  of  dissolution 
also  contained  a  provlsloa  appointing  Hon. 
Henry  F.  Allen  referee  to  take  proof  of  tbe 
condition  of  the  affairs  of  the  corporation,  and 
to  ascertain  to  whom  the  assets  of  the  associa- 
tion should  be  paid.  The  assets  of  the  com- 
pany at  the'  time  of  its  dissolution  amounted 
Id  tbe  aggregate  to  $176,816.22,  some  portion 
of  which  was  uncollectible.  At  tbe  time  of 
the  dissolution  the  members  of  the  association 
holding  certificates  numbered  4,G00,  of  which 
3,000  were  members  of  tbe  reserve  class,  and 
held  life-reserve  certificates,  and  the  mem- 
bers of  the  association  holding  life  certificates 
numbered  1,000.  The  general  and  outside  in- 
debtedness of  the  association  amounted  to 
about  $0,000.  The  death  claims  In  the  re- 
serve class  unpaid  at  tbe  commencement  of 
this  action  amounted  to  $23,450,  while  the 
death  claims  unpaid  at  that  time  based  upon 
life  certificates  were  $25,500.  When  the  re- 
ceiver took  possession  of  the  property  of  the 
corporation.  It  was  ascertained  that  $32,833.94 
of  the  reserve  fund  was  not  accounted  for  on 
the  books  of  the  association,  that  $3,906.05  had 
been  lost  in  real-estate  Investments,  ond  that 
$36,000  of  this  fund  tiad  been  used  In  paying 
death  claims  ngnlnst  the  association;  thus  mak- 
ing a  total  of  $72,739.99  of  the  reser^'e  fund 
which  had  not  been  held  exclusively  for  per- 
sons holding  life-reserve  ctrtlfieates.  The  as- 
sets on  hand  were  not  equal  to  the  nniomit 
of  the  reserve  fund  which  had  been  collected, 
and  its  accumulations.  The  death  fund  was 
overdrawn,  and  the  safety  fund  had  been  ex- 
hausted. Substantially  all  the  moneys  on 
hand  for  distribution  belonged  to  the  reserve 
fund,  and  had  been  contributed  by  the  reserve 
members  of  the  association.  Before  the  com- 
mencement of  this  action,  and  In  December, 
1396,  Gllmore  D.  Boyce  became  a  member  cf 


the  association,  and  it  issued  to  him  a  certifi- 
cate for  $1,000  In  the  reserve  class,  making 
Ella  Royce  the  beneficiary  therein.  Gllmore 
D.  Royce  died  In  February,  1882,  while  a  mem- 
ber of  the  association  in  good  standing. 
Thneafter  Ella  Royce  presented  a  claim 
against  the  association  for  the  amount  named 
In  such  certificate.  It  was  submitted  upon 
proper  proofs  to  tbe  referee,  who  disallowed 
it  To  that  determination  she  filed  excep- 
tions, which  were  beard  at  a  special  term  of 
the  supreme  court,  May  7,  1895.  Tbe  court 
sustained  tbe  exceptions,  held  that  the  claim- 
ant had  an  equitable  Hen  upon  the  reserve 
fund,  and  directed  her  claim,  with  interest,  to 
be  paid  tberefnHn.  The  appellant  Frank 
Spooner  ls>  tbe  beneficiary  named  in  a  certifi- 
cate in  the  reserve  class  Issued  to  his  wife 
for  $1,000.  She  died  August  23,  1892.  wbUe 
a  member  In  good  standing.  The  matters  af- 
fecting his  claim  are  the  same  as  those  exist- 
ing In  the  case  of  Ella  Royce.  The  appellant 
Ellen  Dwyer  Is  a  beneficiary  under  a  life  cer- 
tificate Issued  to  John  Dwyer,  who  died  prior 
to  the  commencement  of  this  action,  and  at 
the  time  of  his  death  was  a  member  In  good 
standing.  The  amount  of  bis  certificate  wna 
$2,000.  The  claim  was  disallowed  by  the  ref- 
eree, and  the  claimant  thereupon  filed  excep- 
tions to  his  report,  which  the  special  term  over- 
ruled. 

The  special  term  in  effect  held  (1)  that  death 
claims  arising  on  life  certificates  were  not  en- 
titled to  be  paid  out  of  the  reserve  fond;  (S9 
that  death  claims  arising  upon  life-reserve  oo*- 
tificates  were  entitled  to  be  paid  therefrom; 
(3)  that  after  payment  of  the  general  debts  ex- 
isting at  the  time  of  Its  dissolution,  tbe  ex- 
penses of  winding  up  Its  affairs,  and  tbe 
death  claims  existing  against  the  assoclaticm 
arising  on  life-reserve  certificates  Issued  to 
members  who  died  before  the  commencement 
of  this  action,  the  remainder  of  tbe  reserve 
fund  should  be  distributed  to  the  living  mem- 
bers of  the  Ilfe-resetre  class  in  good  standloe, 
and  to  the  representatives  of  members  of  that 
class'  who  have  died  since  the  commencement 
of  this  action.  In  tbe  proportion  which  the 
amount  contributed  by  each  bears  to  the 
whole  amount  of  the  fund;  and  (4)  that  all 
moneys  In  the  hands  of  the  receiver  derived 
from  tbe  assessments  levied  by  the  associa- 
tion In  September,  1802,  should  be  returned 
to  such  members  respectively.  The  court 
thereupon  ordered  that  from  the  moneys  in 
his  hands  the  receiver  pay  and  distribute  to 
tbe  claimants  whose  claims  have  been  estab- 
lished the  sum  of  $55,000  as  follows:  (1) 
That  be  pay  each  and  all  of  the  claims  allowed 
for  money  paid  the  association  by  claimants 
which  came  to  the  hands  of  the  receiver  from 
the  assessment  of  Its  members  In  September, 
1892;  (2)  that  out  of  tbe  remainder  he  pay 
each  and  all  claims  of  general  creditors  in  full 
as  established  by  the  report  of  the  referee;  (3) 
that  he  reserve  In  his'  hands  $28,249  for  the 
payment  of  death  claims  jipca  life-reserve  cer- 
tificates until  the  question  whether  they  should 
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be  paid  1q  full  was  finally  determined;  and 
(4)  that  the  residue  of  the  sum  of  $55,000  Toe 
paid  to  the  e:cecutors,  administrators,  or  bene- 
ficiaries of  members  of  the  association  whose 
claims  as  holders  of  llfe-reserre  certificates 
have  been  allowed.  From  the  order  of  the 
special  term  sustaining  their  exceptions,  and 
adjudging  that  Royce  and  Spooner  have  an 
equitable  Hen  on  tbe  reserve  fund  of  the  as- 
sociation, and  that  their  claims  should  be  iiald 
therefrom,  tbe  receiver  appealed  to  the  gen- 
eral term,  and  Ellen  Dwyer  also  appealed  from 
the  order  of  tbe  special  term  oTerruIing  her 
exceptions  to  tbe  report  of  tbe  referee.  By 
stipulation  of  all  the  parties,  and  with  the 
consent  of  tbe  coiut,  these  appeals  were  beard 
and  determined  by  the  general  term  as  one. 
Tbe  order  of  the  special  term  was  modified  by 
the  general  term,  and  that  court  directed  that 
$10,000  of  the  reserve  fund  should  be  paid  to 
and  dlsti'ibuted  among  tbe  holders  of  the 
death  and  disability  claims  of  both  classes 
which  existed  at  the  time  of  tbe  commence- 
ment of  this  action,  and  that  the  residue  of 
the  reserve  fund  should  be  distributed  to  and 
among  tbe  members  of  tbe  reserve  class, 
whether  living  or  dead  at  the  time  of  tbe  com- 
mencement of  this  action,  without  aiiy  diminu- 
tion by  reason  of  having  shared  in  said  $10,- 
000.  From  so  much  of  the  order  of  the  gen- 
eral term  as  directed  that  only  $10,000  should 
be  distributed  among  the  holders  of  death 
claims,  and  that  the  remainder  be  distributed 
among  the  holders  of  life-reserve  certificates, 
the  appellants  Royce,  Spooner,  and  Dwyer  ap- 
pealed to  this  court  The  receiver  appealed 
to  tbis  court  from  that  part  of  tbe  order  which 
directed  that  $10,000,  with  interest,  should  be 
transferred  from  the  reserve  fund  to  the  death 
fund,  and  held  that  It  was  properly  applicable 
to  the  payment  of  the  valid  death  and  dis- 
ability claims  made  against  tbe  association 
arising  either  upon  life  certificates  or  life-re- 
serve certificates. 

The  constitution  and  by-laws  of  the  associa- 
tion, so  tar  as  material  to  the  qnestlona  In- 
volved, are  as  follows: 

"Object  The  object  of  the  Life  and  Re- 
serve Association  la  to  combine  the  efforts  of 
all  Its  members  with  the  view  to  furnish  life 
Indenanlty  of  pecuniary  benefits  to  tbe  widows, 
orphans,  heirs,  or  relatives  by  consanguinity 
or  affinity,  devisees  or  legatees  of  deceased 
members,  or  permanent  disability  Indemnity 
to  members  thereof;  and,  further,  to  collect 
and  accumulate  funds  to  be  held  In  trust,  and 
to  be  used  tbe  association  and  its  members 
in  reducing  future  dues  and  assessments,  and 
ft>r  such  other  purposes  as  are  hereinafter  pro- 
vided for  under  the  constitution,  by-laws,  and 
amendments  thereto."  Article  1,  S  3.  The 
comtltutlon  then  provides  that  In  no  case  shall 
the  amount  of  certificates  exceed  $10,000  for 
males  and  $5,000  for  females.  Article  2,  §  2. 
Section  3,  art  2,  provides:  "Certificates.  This 
association  shall  Issue  two  lUnds  or  forms  of 
certlflcates,  me  of  which  shall  be  known  as  a 
life  certificate,'  and  tlie  other  as  a  life-reserve 


certificate.*  No  person  holding  a  life  certifi- 
cate shall  be  entitled  to,  or  shall  In  any  man- 
ner derive,  any  benefit  from  tbe  reserve  fund, 
but  such  fund  sball  be  and  Is  for  persons 
holding  life-reserve  certificates  only."  It  th^ 
states  when  life  certificates  shall  Issue,  when 
life-reserve  certificates  may  be  Issued,  and  tbe 
amount  of  assessments  upon  each,  tbe  life-re- 
serve certlflcates  being  assessable  to  twice  the 
amount  of  the  life  certificates.  It  then  de- 
clares: "After  four  years  from  the  date  of 
the  life-reserve  certificates,  and  at  tbe  end  of 
each  period  of  four  years  thereafter,  during 
the  continuance  of  the  certificates,  commen- 
cing with  the  first  day  of  January  first  preced- 
ing tbe  date  of  such  certificates,  a  Iwnd  will 
be  Issued  (bearing  Interest)  for  the  reserve 
fund,  set  apart  according  to  article  6;  said 
bond  and  interest  being  available  to  pay  future 
dues  and  assessments  at  such  periods  from 
theh*  date  as  set  forth  In  article  6."  Section 
3  of  article  3,  which  relates  to  assessments, 
contains  the  following:  "There  shall  be  accu- 
mulated in  tbe  death  fund  a  permanent  sum 
ftom  surplus  of  death  assessments  after  the 
payment  of  claims  assessed  for.  ur  from  trans- 
ferring from  the  reserve  fund,  of  not  less  than 
the  proceeds  of  one  death  assessment  of  tbe 
maximum  d^tb  claim,  whlcb  shall  be  invest- 
ed In  each  security  as  the  laws  of  the  state 
permit  Insurance  companies  to  invest  tbeir 
capital  in,  or  deposited  to  tbe  credit  of  the 
association  In  a  bank  or  trust  company,  and 
which,  t(^etlier,  with  all  Interest  and  accre- 
tions thereto,  shall  be  held  in  trust,  unim- 
paired, for  the  benefit  of  policy  or  certificate 
holders,  for  the  purpose  of  paying  death  or  dis- 
ablll^  claims  only.  Should  this  sum,  or  ai^ 
portion  of  it,  be  withdrawn  for  the  purpose  of 
said  trust,  tbe  same  shall  be  replaced  as  orig- 
inally constituted."  Section  6  of  article  3, 
which  is  entitled'  "Death  Fund,"  provides: 
"Whenever  the  death  fund  of  the  association 
shall  t>e  insufficient  to  pay  and  satisfy  the 
deaths  occurring  In  any  one  year  after  having 
made  twelve  times  the  above  assessment 
schedule  (or  collected  a  sum  equal  to  that 
amount  In  six  bimonthly  calls),  or  when  the 
death  rate  at  the  association  exceeds  the 
American  Experience  Tables  of  Mortality,  It 
such  an  excess  should  ever  occur,  or  idoe- 
tenths  of  one  per  cent,  the  executive  commit- 
tee may  make  good  any  deficiency  In  the  death 
fund  out  of  the  safety  fund,  as  provided  by 
section  12,  article  3,  of  tbe  by-laws.  Theie 
shall  be  nothing  In  tUs  constitution  and  In- 
laws, however,  that  may  be  construed  as  pro- 
hibltUig  tbe  transfer  of  money  from  the  safety 
fund  to  tbe  death  fund  for  the  purpose  of  pay- 
ing death  claims  on  or  before  said  safety  fond 
shall  exceed  Its  limit."  Article  4,  S  2:  "Death 
Claims.  Payment  of  all  death  claims  shall  be 
made  within  ninety  days  from  the  date  of  the 
bimonthly  assessment  first  ensuing  after  the 
approval  of  the  said  clahn."  Article  4,  |  8: 
"Payments  of  C^ficates.  When  n  death 
claim  becomes  due  and  payable  Oie  maximum 
amount  may  be  paid  from  the  death  fund  as 
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the  certificates  and  the  ccmatltutlon  and  by- 
laws may  prescribe,  or  such  part  thereof,  as 
an  aBsessnient  of  once  the  schedule,  at  the 
time  said  death  occurred,  will  pay  the  deatli 
fnnd." 

ArUcle  6  of  the  constitution  Is  entitled  "Re- 
serve Fund,"  and,  so  far  as  It  relates  to  the 
questlona  to  be  considered,  reads: 

"Section  1.  How  Created.  All  members  hold- 
ing life-reserve  c^lflcatea  will  pay  a  reserve 
assessm^t,  as  shown  by  graded  assessment 
table  (article  3,  section  l,  of  the  constitution), 
which  net  reserre  aaseasmeit  *  *  *  will  be 
8^  aiEdde  as  a  reserre  fund,  which,  together 
with  Interest  earnings  of  saM  fund,  shall  be 
SBcmely  Invested  in  United  States  bmkds,  or 
mortgages  on  unincumbered  real  estate,  or  oth- 
er flrst-cIasB,  bitwest  bearing  secnrities,  in  the 
name  and  Iqr  the  dixeetkoi  of  the  asaodation. 
*  *  *  This  leserre  fond,  together  with  its 
earnings,  Is  for  the  ezduslTe  benefit,  and  to  re> 
ward  the  AdelUy,  of  tlie  and  persistent 
membera,  and  to  make  the  assodatlan  sound 
and  permanent,  ther^  guarantying  Hie  pay- 
moit  of  oTOEy  membei^B  certificate,  at  death, 
to  the  maxfannm  limit  itymffi  therein. 

"Se&  2.  Dlsposltlcm  at  ibe  Besenre  Fnnd.  A 
portion  of  the  resore  fund  mentioned  in  the 
preceding  sectioo  w'll  be  set  4pfirt,  and  an  in- 
terest bearing  bond  issued  for  same  to  mem- 
bers at  the  end  of  each  period  of  four  years. 
.The  principal  at  the  first  bond  shall  be  ftvall- 
atte  six  years  from  its  date,  and  sU  other 
bonds  four  years  from  date,  towards  paying 
future  dues  and  assessments  under  the  certifi- 
cates on  which  said  bonds  were  isned.  The 
interest  aa  all  btmds  shall  be  a^^illcaJide,  as  It 
accrues  and  becomes  available,  foe  the  payment 
of  aqBesBments;  and  should  said  certificate  of 
membeishlp,  on  wWch  said  bonds  were  Issued, 
cease  by  death,  the  amomt  ot  prlndpal  and  in- 
terest of  bonds  vfiiUAi  Is  available  to  pay 
assessments,  and  not  thus  used,  shall  be  paid 
baieflclaries  in  addition  to  the  amount  of  cer^ 
llflcates  at  monbershtp;  but  sbonld  certificates 
of  membership  under  which  said  bonds  were 
issued  cease,  by  failure  of  the  membw  to  keep 
up  his  does  or  assessments  on  said  certtflcates 
as  provided  tta  in  tbe  constltutkm,  any  por- 
tion of  the  said  principal  or  Interest  not  tfaus 
used,  or  any  portion  of  tbe  bonds  at  death  not 
ttvailaUe  to  pay  assessment,  shall  be  aisilled  to 
tacnaaa  the  bonds  issued  at  the  next  quadren- 
nial apportionment  to  membos  of  the  aaaoda- 
tkm. 

"Sec.  &  Oontingent  UabfUty  and  Abst^ute 
Surplus.  The  association  shall  on  the  first 
badness  day  of  Jannaiy  In  each  year,  begin- 
ning wttb  the  year  1887,  set  apart  from  the 
reserve  fund  a  sum,  and  cause  the  same  to 
be  divided  among  the  members  who  shall  hold 
ItfS-ieserve  certlflcatei^  and  who  are  at  the 
time  of  four  (4)  and  every  multiple  of  four  (4) 
years'  standli^  In  tiie  association,  and  issue 
to  them  bonds  representing  their  proportion. 
This  snm  shall  be  talcen  and  considered  as  a 
cmitlngmt  llabUl^  upon  the  association.  The 
amount  to  be  set  apart  In  any  one  year  shall 


not,  In  tbe  aggregate,  exceed  a  dividend  of  one 
hundred  per  cent  of  the  amount  paid  in  as- 
sessments and  dues  during  the  four  years  by 
members  entitied  to  receive  bonds,  nor  shall 
any  individual  member  be  entitled  to  bonds 
exceeding  In  amount  that  which  has  bera 
paid  by  such  member  in  total  assessments  and 
dues  during  the  four  years.  The  reserve  fund 
which  has  not  been  set  apart,  or  for  which  no 
bonds  have  been  Issued,  shall  be  held  by  the 
asaociatioa  as  absolutely  and  strictly  a  sur- 
plus fund,  and  no  member  of  the  associaUon 
shall  have  any  claim  whatever  upon  this  fund, 
and  it  shall  be  regarded  In  eatilty  and  In  law 
as  a  surplus  fund." 

The  words,  "and  to  make  the  association 
sound  and  permanent,  thereby  guarantying 
the  p^ment  of  every  member's  certificate  at 
death,  to  the  wiftTiwi^m  limit  named  therein," 
were  added  to  section  1  1^  amendment  In 
1888. 

In  article  3  of  the  by-laws  of  the  association 
Is  the  following:  "S  12.  Safety  Fund.  The 
stability  and  permanence  of  the  association 
are  furthw  guarded,  In  atdec  to  prevent  the 
possibility  of  Its  ever  becoming  imsound,  by 
setting  apart  dgbteen  per  cent  of  the  net  re- 
ceipts from  death  assessments,  *  *  *  to- 
gether with  the  admission  fees  and  dues  re- 
c^ved,  into  a  fnnd  to  be  known  as  the  'Safe- 
ty Ftmd/  The  board  of  dhsctors  are  hereby 
prohibited  from  using  any  money  received  for 
death  or  reserve  funds  for  the  purpose  of  pay- 
ing salaries  or  running  expenses  of  tbe  asso- 
datlon,  except  from  safety  fund,  from  which 
tbe  actual  expenses  of  the  association  iduU 
be  paid.  Such  safety  fund  in  excess  of  thirty 
thousand  dollars  shall  be  trsnsferred  to  tbe 
death  fond  whenever  the  death  rate  of  the 
association  exceeds  the  American  Experience 
Tables  of  Mortality." 

Tbe  certificates  which  were  issued  to  re- 
serve members  provided  that  the  association 
would  pay  ficom  the  death  fund  the  amount  of 
the  certificate,  or.  In  case  of  total,  permsnent 
disability  for  life,  half  that  amount  It  also 
contained  this  prorision:  'mn  death  fond  of 
tbe  association  is  set  apart  from  assessments, 
fOr  the  exdudve  and  sole  purpose  of  itaying 
clahns  by  death  or  total  disabiUty.  •  *  • 
Tbe  reserve  fund  shall  be  secueiy  Invested  in 
United  States  bonds,  mortgages  on  unincum- 
bered real  estate,  or  other  first-class,  interest 
t>eaTlng  securities,  for  tbe  exclusive  benefit  of 
numbers  of  tbe  association.  At  each  period 
of  four  years  of  oontiimons  monberstilp  of 
this  certificate,  a  bond  win  be  issued  (bearing 
interest)  for  an  eqnlteble  proportltm  of  tbe 
reserve  fnnd.  Interest  on  said  bond  may  be 
used  annually  from  Its  date  towards  paying 
future  assessments,  and  tbe  principal  of  said 
bond,  when  available,  towards  paying  future 
assessments  under  this  certificate,  or,  in  case 
of  death,  paid  to  the  benefldary,  together 
with  this  certiflcate  of  mnnbersbip.  Thus  the 
Interest  Is  avallaNe  after  four  years,  and  tlie 
principal  after  ten  years,  to  pay  future  assess- 
ments. This  certificate  is  Issued  and  accepted 
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subject  to  all  the  proTislons  and  stipulations 
contained  In  the  constitution  and  by-laws  of 
this  association,  which  are  hereby  made  a 
part  of  this  certl6cate,  with  any  amendments 
that  may  hereafter  be  made  thereto."  The 
certificate  issued  to  life  members  was  similar 
to  that  Issued  to  reserve  members,  and  con- 
tained the  provision,  "The  death  fund  of  the 
association  is  set  apart  from  assessments,  for 
the  exclusive  and  sole  purpose  of  paying 
claims  by  death  or  total  disability,"  but  con- 
tained none  of  the  other  provisions  quoted. 
Nor  did  it  In  any  way  refer  to  the  reserve 
fund.  Upon  the  notice  of  assessment  used 
by  the  association  was  Indorsed  an  explana- 
tion as  to  the  reserve  fund,  in  which  it  is 
stated  that  the  reserve  fund,  with  Its  earnings, 
"is  for  the  exclusive  benefit  and  to  reward  the 
fidelity  of  the  old'and  persistent  members,  and 
to  make  the  association  sound  and  permanent, 
thereby  guaran^ng  the  payment  of  every 
member's  certificate  at  death,  to  the  romlimim 
limit  named  therein." 

William  E.  Prentice,  for  appellants  Royce, 
Spooner,  and  Dwyer.  Hamilton  Ward,  Jr., 
for  respondent  Dwyer.  John  Cmmeen,  for 
receiver. 

MARTIN,  J.  (after  stating  the  facts).  Sev- 
eral questions  presented  on  the  trial  before 
the  referee  are  not  before  as,  as  the  parties 
have  not  appealed  from  the  portion  of  the 
order  which  determined  tliem.  The  most  im- 
portant question  we  are  called  npon  to  decide 
Is  whether  the  general  term  properly  held  that 
$10,000  of  the  reserve  fund  should  be  applied 
to  the  payment  pro  rata  of  death  claims  aris- 
ing under  both  kinds  of  certiflcates,  where  the 
claim  existed  before  the  commencenent  of 
this  action;  that  death  claims  under  reserve 
certificates  should  not  be  paid  In  full;  and 
that  the  remainder  of  the  fund,  after  deduct- 
ing $10,000,  should  be  distributed  among  the 
holders  of  life-reserve  certificates.  As  the 
certificates  under  which  the  parties  claim  an 
Interest  In  the  fund  provide  that  the  constlfn- 
tlon  and  by-laws  of  the  association  shall  form 
a  part  of  the  contract.  It  follows  that  in  deter- 
mining the  proper  disposition  of  the  fnnd,  the 
liability  of  the  association,  and  the  rights  of 
the  parties,  reference  must  be  liad  to  the  pro- 
Tlsions  of  the  certificate,  and  to  the  constitu- 
tion and  by-lawa  as  they  existed  at  the  time 
of  the  commencement  of  this  action.  Taken 
togetber,  they  constltnte  the  contract  between 
the  parties,  and  the  standard  by  which  their 
rights  and  liabilities  are  to  be  determined,  and 
they  are  to  be  adjusted  as  of  the  date  of  the 
commencement  of  the  action.  In  re  Equitable 
Reserve  Fund  Life  Ass'n,  131  N.  T.  S54,  369, 
80  N.  E.  114.  Section  21  of  chapter  175  of 
the  Laws  of  1883,  as  amended  by  section  5  of 
chapter  285  of  the  Laws  of  1887,  declares, 
"Nor  shall  anything  In  this  act  prevent  the 
creation  of  a  reserve  fond  by  any  corporation, 
association  or  society  transacting  the  business 
of  1U6  or  caaoalty  insurance^  or  botb,  upon  the 


co-operative  or  assessment  plan,  which  funds 
or  its  accretions,  or  both,  are  to  be  used  for 
tbe  payment  of  assessments  or  death  losses,  or 
for  benefits  in  case  of  physical  disability 
only."  It  was  under  the  provisions  of  this 
statute  that  the  defendant  was  reincorporated, 
and  Its  constitution  and  by-laws  created.  The 
portion  of  the  statute  quoted  contains  tbe 
only  authority  the  association  possessed  to 
create  a  reserve  fund,  and  states  the  piuposes 
for  which  such  a  fund  may  be  created.  It 
authorizes  Its  creation  for  tbe  payment  of  as- 
sessments, or  for  tbe  payment  of  death  losses 
or  disability  benefits.  Under  the  statute  those 
are  the  only  purposes  to  which  such  a  fund 
could  properly  be  devoted.  In  its  conadtntion 
tbe  objects  of  the  association,  so  far  as  tOey 
relate  to  the  reserve  fund,  are  stated  to  be  to 
collect  and  accumulate  a  fund  to  be  held  In 
trust  and  used  by  the  association  and  its 
members  in  reducing  future  dues  and  assess- 
ments, and  for  such  other  purposes  as  are 
therelnaft^  provided  for  by  the  constitution, 
by-laws,  and  amendments  thereto.  Notwith- 
standing this  general  statement  as  to  Its  pur- 
pose, it  is  manifest  that,  while-  a  fund  thus 
accnmnlated  might  be  devoted  to  the  reduction 
of  future  dues  and  assessments,  yet  under  the 
statute  the  association  had  no  authority  to  de- 
vote It  to  any  other  purpose  than  that,  except 
to  pay  deatii  losses  or  disability  benefits. 
While  the  statute,  In  its  reference  to  death^ 
losses,  is  general  and  unlimited,  yet  It  could 
not  have  been  the  intention  of  the  l^slatore 
to  permit  such  assodatlODS  to  accumulate  a 
teaerve  fund  wholly  from  the  omtrlbutions 
of  one  class  of  members,  and  then  devote  it 
to  the  payment  of  deatb  losses  of  another 
class  who  In  do  way  contributed  to  it  To 
attribute  to  the  leglalatore  such  an  Intent 
would  be  to  impeach  its  Int^rlty  and  fairness 
of  purpose.  We  think  the  statute  should  not 
be  construed  so  as  to  permit  any  such  unjust 
and  absurd  result 

One  o(  the  questions  presented  Is  whether, 
under  the  statute  and  contract  between  tbe 
parties,  losses  arising  the  death  ct  persons 
holding  life  certlflcatee  can  be  propra-ly  paid 
from  tbe  reserve  fund  thus  accumulated.  Ob- 
viously, tbe  reserve  fund  was  intended  to  be 
used  only  for  the  ben^t  of  those  holding  re- 
serve certificates.  To  place  that  question  be- 
yond cavil  or  peredventure,  the  constitution  ex- 
pressly provides  that  no  person  holding  a  Ufe 
certificate  shall  be  entitled  to,  or  shall  In  any 
maimer  derive,  any  benefit  from  the  reserve 
fund,  but  such  fund  shall  be  and  is  for  per- 
sons holding  Iffe-reserve  certificates  only.  No 
plainer,  more  definite,  or  positive  statement  as 
to  the  members  who  were  to  be  benefited  by 
the  accumulation  of  that  fund  could  have  been 
made.  In  the  most  decisive  and  emphatic  lan- 
guage It  is  declared  that  the  hold^  of  life 
certificates  shall  d^ve  no  benefit  from  tbe  re- 
serve fund.  Thua  It  not  only  awards  to  the 
holders  of  reserve  certificates  all  benefits  to 
be  derived  from  such  fund,  but  positively  for- 
bids life  memben  participating  therein.  Un- 
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der  tbe  constltatkm  the  assoclatlw  was  an- 
tborlzed  to  Issoe  tiro  distinct  and  different  kinds 
of  certiflcates,— one,  a  mece  life  certlflcate;  tiie 
otber,  a  Ufe-resOTe  certlflcate.  Ttie  dlfferaice 
between  them  Is  maifced,  and  seeids  well-nigh 
controlling  as  to  tiie  xis^ta  ot  fbe  holders  of 
life  certificates  to  share  in  the  fund  in  the 
hands  (tf  the  zieoelTer.  This  dlffermee  Is  that 
the  amount  paid  by  a  life  member  is  only  <me- 
haU  that  reqidred  to  he  paid  far  a  reserve  mem- 
ber, and,  in  consideration  <tf  the  payment  of 
audi  increased  asseasmenta,  the  hicrease  la  to 
be  held  by  the  association  as  a  reserve  fund 
for  the  sole  benefit  of  the  reserve  members. 
Indeed,  the  draiinant  purpose  at  the  cmtiact 
was  to  provide  for  two  kinds  of  certificates, 
and  that  fbe  holders  who  paid  increased  assess- 
moite  should  akne  sbaie  In  the  benefit  of  the 
reserve  fond.  Nothing  can  be  plainer  than 
this,  niereftve,  while  eiamlnlng  the  other 
prorlsbnis  of  tbe  contract,  tt  tai  necessary  that 
tills  purpose  sbonid  be  borne  in  mind.  Section 
S  ot  article  8  of  the  crastltntloa  provides  that 
there  shall  be  accmnidated  in  tbe  death  fund 
a  pesmanent  sum  from  the  sniplDS  of  the  death 
aasessmentat  ae  from  tranaferrlng  from  the  re- 
serve fond  not  less  than  the  proceeds  of  one 
death  useasment  ttf  the  maxlmnm  death  claim. 
It  was  upon  the  latter  provision  that  the  learn- 
ed general  term  based  its  decision  directing 
$10,000  to  be  distrlbated  among  the  holdws  ct 
death  claims.  If  ecnstmed  alone,  and  entirely 
Indqwndent  of  the  other  provisions  of  the  con- 
stitution, it  maj  be  that  the  effect  given  to 
that  proridon  by  tiw  general  term  would  be 
proper.  The  language  is  general,  and,  stand- 
ing alone,  suffldent^  broad  to  sustain  tbe  con- 
tention that  a  ptHtkm  at  the  reserve  fond 
might  be  devoted  to  the  payment  of  death  loss- 
es, even  under  life  certificates.  But,  when 
read  in  oonnectioa  witi  those  provisions  of  the 
constltntlai  which  in  absolote  and  unqualified 
terms  declare  that  no  person  holding  a  life  cer- 
tificate shall  to  any  manna  doive  any  ben^t 
tnm  tbe  resove  fund.  It  becomes  obvious  that 
the  coDcIoslon  at  the  goieral  term  cannot  be 
sustained.  When  aH  the  provisions  relating  to 
this  subject  are  considered  togetiier,  it  is  clear 
tbat  it  was  not  fbe  totent  ot  the  constitution 
to  provide  that  any  portion  of  the  reserve  fund 
should  be  transferred  to  the  death  fond  for  tb& 
pBytaeat  ot  death  clalmv  which  were  expressly 
excluded  from  any  partidpetion  in  that  fond. 
Its  purpose,  doubtless,  was  to  imvlde,  to  an 
emergency  or  case  of  necessity,  for  the  trans- 
fer from  the  reserve  fund  to  the  death  fund  of 
an  amount  necessa^  to  pay  death  losses  arls- 
Ing  under  reserve  certificates.  In  other  words, 
the  provMon  for  transferring  a  portlim  of  tbe 
reserve  fond  to  the  death  fond  must  be  lim- 
ited and  governed  tv  the  other  provisions  of  the 
oonstltutkm.  When  so  limited  it  is  plato  that 
such  transfer  could  be  made  only  for  the  pur- 
pose of  paying  death  dalms  arising  under  re- 
serve certificates.  This  construction  renders  all 
tbe  provisions  of  the  contract  harmonious,  and 
carries  out  its  manifest  cplitt  and  purpose. 
Any  other  oonstmctloa  wonld  be  contraxy  to 


the  evident  totoit  ctf  the  statute,  as  wdl  as  to 
the  dear  and  positive  terms  of  the  oonstitatlon. 
Moreovw,  as  the  reserve  fund  was  (seated 
solely  by  the  omtrlbutlons  ot  reserve  members, 
It  wotdd  be  highly  unjust  and  Inequlteble  to 
distribute  any  pOTthm  dC  It  among  life  mem- 
ben.  Such  a  dlqpOBltim  of  the  fnnd  wooM  re- 
sult to  a  practical  oonflacation  of  the  property 
of  the  reserve  members.  Our  conclusion  is 
that  the  reserve  fund  was  created  for  the  ex- 
daalre  ben^t  oi  the  hol^n  of  the  reserve  cer^ 
tiflcates,  and  that  the  holders  of  life  certificates 
wne  not  entitled  to  any  way  to  share  to  Ito 
distrlbotloo. 

This  brings  us  to  tbe  consldmtiaa  of  the 
qnesdoo  whether  such  a  portion  of  the  reserve 
fund  as  Is  necessary  for  that  purpose  should  be 
appn^riated  to  the  payment  o€  death  dahus 
of  members  holding  reserve  certiflcates  who 
died  before  the  otmimaicemait  of  this  action, 
or  whether  the  wboki  food  should  be  distritmt- 
ed  pro  lata  among  all  the  holders  of  such  cer- 
tificates. If  this  fund  was  pledged  of  dedi- 
cated^ to  the  porpose  ot  sssnrtog  or  guaranty- 
tog  payment  of  sodi  cerUflcatea  to  the  maxl- 
mmn  limit  upon  tht  death  sndi  a  member, 
then  plainly  the  holdas  of  such  death  dalms 
are  entitled  to  resort  to  that  fund  for  their 
payment  Section  1  ot  artbfle  6  of  the  cMuti- 
tution,  which  relates  solely  to  tbe  reserve  fund, 
contains  tills  provldon:  "This  resore  fund, 
together  with  Ite  eamtaig^  Is  fw  tbe  exchutve 
boieflt,  and  to  reward  the  fiddlty,  of  ti»  old 
and  persistent  members,  and  to  make  the  as- 
sociation sound  and  pennanmt,  thereby  guar- 
antying tbe  paymoit  ot  every  monber's  cer>., 
tlflcate  at  death,  to  the  maximnm  Umlt  named 
thet^"  Jn  canstming  tids  piovlrion,  tt  must 
be  remembered  that  tt  is  ccmtidned  to  that  por> 
tion  of  tbe  oonstitution  which  relates  only  to 
the  reserve  fund,  and  consequently  it  must  be 
regarded  as  referring  solely  to  members  Inter- 
ested therein.  The  xirovMon  guarantying  the 
payment  of  eveny  member's  certlflcate  was 
cleariy  totended  to  refn:  to  reserve  members 
(mly.  No  others  could  luive  been  totended.  If 
otherwise,  that  inovlnlon  would  have  bem  in 
direct  omfllet  with  tbe  other  provisknis  of  the 
ctmsHtutioa,  which  declare  that  no  person  hold- 
ing a  life  owtiflcate  shall  be  oitltied  to,  or  shall 
In  any  manner  derive,  any  benefit  trom  sodi 
fund.  Here  we  have,  tbea,  a  provlsloi  which, 
prop»ly  construed,  provides  that  the  reserve 
fund  of  tlie  assodathxi,  with  Ite  earnings,  is  for 
the  exdusive  benefit  and  to  reward  the  old 
and  persistent  members  bddlng  reserve  certifi- 
cates, by  assuring  or  guarantying  the  payment 
of  eveiy  such  member's  certificate  to  the  maxl- 
mnm Undt.  This  was  a  guaranty  among  con^ 
tributors  to  the  resOTe  fund,  and  as  tliere  was 
no  other  provlslHi  for  ttie  full  payment  of  the 
amount  of  their  certiflcates  udess  resort  might 
be  had,  when  necessaiy,  to  tbat  fund,  it  was 
to  effect  a  (dedge  of  It  &«  tbat  punKM&  The 
last  clause  of  that  provision  was  added  by 
amendment  to  X888,  and  ito  obvious  totent  was 
to  bring  the  association  within  the  provisions 
of  ttie  statute  which  anthnized  the  use  of  the 
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reserve  fund  foi  thi,  payment  of  death  loseea, 
and  to  proTlde  that  membere  who  were  Mitl- 
tled  to  share  In  that  fund  should  receive  ihe 
maxlmom  amount  ot  their  certificates.  Thus, 
tsy  the  teiTis  of  the  constitution  the  reserve 
members  of  the  assodatioD  dedicated  tliat  fund, 
BO  far  as  necessary,  to  the  payment  at  death 
of  evoy  such  member's  certificate. 

The  receiver,  however,  persistently  urges 
that  the  intent  of  this  provision  was  to  insure 
the  payment  of  the  dues  of  the  reserve  mem- 
bers, and  only  in  that  way  guarantying  the 
payment  of  death  claims,  hut  that  It  was  not 
Intended  that  any  part  of  that  fund  should 
be  applied  to  that  purpose.  If  such  was  its 
only  object,  why  was  there  any  necessity  to 
amend  that  section  of  the  constitution?  Be- 
fore it  was  amended  the  reserve  fund  was 
as  available  to  pay  assessments  as  it  was 
after.  No  change  in  that  respect  was  made. 
The  amendment  must  have  been  made  to  ac- 
complish some  purpose.  Evidently  It  was  not 
to  Insure  the  payment  of  dues  and  assess- 
ipents,  as  that  had  already  been  provided  for, 
and  was  not  affected  by  the  amendment.  *  We 
think  its  purpose  was  to  bring  Itself  within 
the  provisions  of  the  statute,  and  to  devote 
the  reserve  fund  to  the  payment  of  death 
losses  of  reserve  members,  so  far  at  least  as 
was  necessary  to  secure  their  payment  in  full. 
If  such  was  not  its  purpose,  the  amendment 
was  meaningless  and  Ineffective.  We  do  not 
think  the  contention  of  the  receiver  can  be 
sustained.  We  are  of  the  opinion  that  such 
a  portion  of  the  reserve  fund  as  is  necessary 
should  be  appropriated  to  the  payment  of 
death  claims  of  members  holding  reserve  cer- 
tificates who  died  before  the  commencement 
of  this  action,  and  that  the  remainder  of  the 
fund  undistributed  should  be  divided  pro  rata 
among  the  other  holders  of  reserve  certifi- 
cates. 

The  case  of  Burden  v.  Association,  147 
Mass.  860,  IT  N.  E.  874,  cited  with  approval 
In  Re  Equitable  Reserve  Fund  Life  Ass'n,  131 
N.  y:  354,  374,  30  N.  H.  114,  Is  relied  upon 
as  sustaining  a  contrary  doctrine.  In  the 
Eurdon  Case  the  only  ground  upon  which  it 
was  claimed  that  the  funds  belonging  to  the 
Insolvent  corporation  could  be  applied  to  the 
payment  of  death  losses  was  that  upon  the 
back  of  the  certiQcates  Issued  there  was  an 
unsigned  statement  to  the  efFect  that  the  as- 
sociation would  provide  material  and  substao* 
tial  protection  for  the  families  or  other  de- 
pendents of  deceased  members,  by  means  of 
a  safety  fund  which  combined  an  improved 
plan  of  co-operative  protection  with  the  safe- 
ty-fund deposit,  thereby  rendering  all  the 
members  and  their  dependents  perfectly  safe 
at  the  lowest  possible  rate.  In  that  case, 
without  passing  upon  the  question  as  to  what 
would  have  been  the  effect  if  the  notice  had 
heen  a  part  of  the  contract,  the  court  distinct- 
ly held  that  It  was  not,  and  hence  was  enti- 
tled to  no  consideration  in  determining  the 
question  before  the  court.  There  the  safety 
fund  provided  tot  was  to  innie  to  the  benefit 


of  members  of  five  years*  stahdlng,  by  having 
the  Income  from  it,  after  fire  years,  or  after 
the  accumulation  should  have  amounted  to 
?100,000,  applied  to  the  payment  of  their  fu 
ture  dues  aAd  assessments;  and,  If  the  asso- 
ciation should  fall  to  pay  the  indemnity  pro- 
vided for  in  the  certificate,  then  the  safety 
fund  was  to  be  converted  into  money,  and 
divided  among  all  the  holders  of  certificates 
then  In  force,  and  not  to  be  drawn  upon  to 
make  good  the  Indemnity  for  a  loss  by  death, 
and  It  contained  an  express  stipulation  that 
the  fund  mentioned  should  be  In  no  wise  char- 
geable or  liable  for  any  use  or  purpose  ex- 
cept that  mentioned.  Under  those  circum- 
stances. It  was  held  that  the  fund  must  be 
devoted  to  the  purpose  specified  in  the  con- 
tract, and  could  not  be  applied  In  payment 
of  death  losses.  That  case  Is  clearly  distin- 
guishable frtwa  the  case  under  consIderatioUr 
as  in  that  case  there  was  no  pledge  or  dedica- 
tion of  the  fund  to  the  payment  of  such  claim, 
while  in  this,  as  we  have  already  seen,  one 
of  the  purposes  for  which  such  a  fund  was 
created  was  to  Insure  the  payment  of  death 
losses  where  the  member  held  a  life-reserve 
certificate.  So  In  Re  Equitable  Reserve  Fund- 
Life  Ass'n,  131  N.  Y.  354.  30  N.  E.  114,  where 
a  reserve  fund  was  created,  and  was  to  be  de- 
posited in  trust  for  purposes  specified,  which- 
wcre  for  the  Isenefit  of  living  members,  it  was 
held  that  upon  a  dissolution  of  the  corpora- 
tion death  losses  could  not  be  paid  from  the 
reserve  fund.  The  principle  of  that  case  Is 
clearly  right,  and  fully  sustains  our  conclu- 
sion that  death  losses,  where  a  deceased 
member  held  a  life  certificate  only,  conld  not 
be  paid  from  such  fund.  But  in  this  case 
there  was  an  express  provision  In  the  con- 
stitution, which  formed  a  part  of  the  policy,, 
which  dedicated  the  reserve  fund  to  the  pay- 
ment of  losses  where  the  member  held  a  re- 
serve certificate.  The  cases  are  therefore- 
wholly  unlike.  The  same  may  be  said  of  Peo- 
ple V.  Life  Union,  S3  Hun.  598,  31  N,  Y.  Supp. 
1120,  affirmed  145  N.  Y.  600,  40  N.  E.  164.  In 
tliat  case,  as  in  the  case  in  131  N.  Y.,  and 
30  N.  E.,  there  was  a  reserve  fund  which  was 
created  by  the  appropriation  of  15  per  cent, 
of  all  the  net  assessments  for  mortuary  and 
benefit  purposes,  and  contained  no  provision- 
by  which  the  reserve  fund  was  dedicated  to- 
the  payment  of  death  losses.  We  find  nothing 
in  either  of  the  cases  cited  which  is  in  confilct 
with  the  conclusion  we  have  reached  in  this 
ease.  It  is  doubtful  If  the  question  as  to- 
the  claims  of  persons  who  hold  bonds  Issued 
under  their  life-reserve  certificates  Is  before 
us.  We  are,  however,  of  the  opinion  that 
they  have  no  claim  which  can  be  paid  by  the 
receiver  out  of  the  funds  in  his  hands.  The 
contract  between  the  parties  was  to  the  effect 
that  the  principal  of  such  Ixinds  was  not  avail- 
able to  pay  future  assessments  until  10  years- 
after  the  Issuing  of  the  bonds.  It  was  only 
then  that  the  amount  of  the  principal  and  In- 
terest of  such  bond  was  to  be  paid  to  the  ben- 
eficiary in  addition  to  the  amount  of  the  cer- 
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tUlcat&  Hence,  nntn  the  bonds  became  avail- 
able to  jmj  the  aAsesements,  tbe  beneficiaries 
were  not  entitled  to  recdve  their  anMnnt  In 
addition  to  the  certificates  ttS  membership. 
Anjr  Intwest  or  principal  ,whlch  was  not  avail- 
Able  for  that  purpose  was  to  be  appUed  to  in- 
crease  the  bonds  Issued  at  tbe  next  quadren- 
nial apportionment  to  members  of  tbe  asso- 
ciation. We  find  nothing  in  tbe  record  to 
■bow  that  any  of  the  bonds  bad  become  aTall- 
aUle  for  that  purpose,  and  therefore  conclude 
tbat  none  of  tbe  appellants  who  held  brads 
Issued  on  UCe-reserre  certificates  Is  entitled  to 
tte  paid  any  portion  thereof  by  the  receiver, 
eitbar  upon  death  claims,  or  In  the  distribu- 
tion of  the  fund  among  the  holders  of  such 
certificates.  As  to  the  claims  of  penons  hold- 
Ing  life-reserve  policies,  whethM'  bonds  were 
Issned  or  not,  we  are  of  the  opinion  that  the 
temalnder  of  tbe  reserve  fund  In  the  hands 
«f  tbe  rocdver,  after  paying  tbe  claims  of 
^neral  creditors,  and  claims  based  upon  Ufe 
reserve  certificates,  where  the  mttuber  died 
prior  to  the  commmcement  of  this  action, 
should  be  distributed  among  the  taoldm  of 
Ufe-reserve  certificates  In  proportion  to  the 
amount  paid  by  each. 

The  appellant  Dwyer  contends  that  tbe  as- 
sessment of  July.  ISBa,  was  made  for  her  ben- 

t,  with  others,  and  that  a  fund  was  thereby 
sstabllshed  which  was  expressly  dedicated  to 
the  payment  of  tbe  certificate  held  by 
and  therefore  a  trust  wss  created,  and  the 
fonds  thus  collected  were  impressed  with 
■DCh  trust  to  an  extent  which  stifled  her 
to  payment  of  the  amount  of  her  certjflcate 
«nt  of  the  funds  In  tbe  hands  of  the  receiver. 
It  m^  be.  if  there  was  a  fund  hi  the  hands 
of  tbe  receiver  that  was  collected  for  tbe  ex- 
press purpose  of  paytog  that  loss,  that  the 
principle  contended  for  might  apply.  But  the 
record  shows  that  no  portion  of  tbe  money 
collected  by  that  assessment  reached  tbe 
hands  of  the  receiver.  It  was  all  expended 
by  the  corporation  before  that  time,  but  In 
what  mwn»ftT  or  for  wbat  purpose  does  not 
mppear.  Moreover,  ibece  Is  nothing  in  the  con- 
stitution, by-laws,  or  certificate  which  appro- 
priates money  collected  assessment  to  tbe 
payment  of  any  particular  diaim,  or  to  the 
claims  that  are  mentioned  in  the  assessment 
On  Uie  contrary,  th^  seem  to  contemplate 
fliat  a  fund  should  always  be  kept  on  hand 
to  meet  dalms  as  they  arise,  and  that  assess- 
ments should  be  made  and  collected  In  antici- 
pation of  death  losses.  Under  the  drcum- 
stances  shown  by  the  record  in  this  case,  and 
under  the  contract  between  the  parties,  we 
are  unable  to  discover  any  principle  under 
which  it  can  be  held  Ibat  a  trust  in  favor  vt 
Dwyer  was  Impressed  upon  any  portion  of 
tiie  moneys  or  fund  that  came  Into  the  bands 
of  the  receiver.  These  considerations  lead 
to  the  cfmclnslon  that  ttiB  order  of  the  genraal 
tsm  should  be  revrased,  and  the  order  the 
special  term  afllrmed,  with  cosU  to  tbe  rs- 
cslrer,  and  one  bin  of  costs  to  the  appdtants 
gpooner  and  Boyccb  to  be  paid  out  of  tbe 


funds  in  the  bands  of  the  receiver.  All  con- 
cur, except  BARTLETT,  J,,  who  dissents  on 
the  ground  that  the  general  term  modlflcatl<m 
of  tbe  special  term  order  was  right,  and 
HAIGHT,  J.,  who  dlssenta  from  Judge  MAR- 
TIN'S opinion  and  concurs  In  the  views 
adopted  by  the  referee.  Ordered  accordingly. 


(IfiO  N.  T.  46^ 

BATHBONB  et  aL  v.  WIRTH  et  aL 

(Court  of  Appeals  of  New  Tork.   Oct  27, 
189&) 

CoSBTiTDTioirAi.  Law— Ijoou  Ssi-F-OovBitSMainr 
—  MmoBiTT  Rbpbxsbntation. 

1.  Laws  1S96,  e.  427,  amends  Laws  187(^ 
c.  77,  and  other  acts  relating  to  the  police  d»- 
partment  of  tbe  city  of  Albany,  and  io  effect 
removes  the  present  police  force  from  office^ 
and  provides  for  the  organization  of  a  new  one. 
Section  1  creates  a  board  ot  four  police  com- 
misBioners  for  the  cltr,  to  be  elected  hj  the 
common  council,  and  provides  that  not  more 
than  two  of  them  shall  tielong  to  the  same 
political  part7;  that  for  the  purpose  of  such 
election  ttie  members  of  tbe  council  attending 
the  meeting  shall  constitnte  a  quorum;  that 
eadi  member  of  the  council  •hall  be  entitled 
to  vote  for  not  more  tiian  two  commtssioners; 
that  DO  person  shall  be  eligible  to  the  office 
of  police  commiflfiiooer  unless  be  is  a  mem- 
ber of  tbe  political  party  haviDg  the  highest 
or  next  highest  representation  In  tbe  com- 
mon council;  and  that,  if  a  vacancy  shall  oc- 
cur in  tbe  board  of  commissioners,  it  shall 
be  filled  by  appointment  by  tbe  mayor  on  a 
written  recommendation  of  a  majority  of  the 
members  of  the  conncil  belonging  to  tbe  same 
political  party  aa  the  commisaioner  whose  office 
sbaU  become  vacant.  Hdd,  that  such  statute 
is  in  conflict  with  Const,  art.  10,  S  2.  which 
provides  that  "all  ci^  officers  whose  election  or 

■appointment  Is  not  provided  for  by  the  consti- 
tution" shall  "be  appointed  by  such  authorities 
thereof  aa  the  legislature  shall  designate  foe 
that  purpose,"  In  that  it  is  an  attempt  to  limit  or 
control  the  exercise  of  a  power  of  appointment 
which  the  constitution  has  conferred  upon  the 
local  authority  to  he  designated,  40  N.  Y. 
Siipp.  535,  affirmed.  Rogers  v.  Common  Coua- 
cil,  25  N.  B.  274.  123  N.  Y.  173,  distinguished. 
Bartlett,  Martin,  and  Haight.  JJ.,  dissenting. 

2.  Such  statute  cannot  be  held  valid  to  the 
extent  of  conferring  [rawer  on  the  common 
council  to  appoint  commissioners,  on  the  ground 
that  th«  objectionable  clauses  can  be  stricken 
out  as  null  and  void,  and  the  remainder  be  ap> 
held  as  conferring  such  power;  the  statute  be- 
ing intended  to  amend  toe  existing  law  on  the 
subject  of  a  police  eommission,  and  to  remove 
from  office  the  four  commissioners  and  all  their 
subordinates,  except  "the  person  who  was  senior 
captain  on  January  1,  1806,"  and  to  comp^ 
the  substitution  an  commissioners  of  four  per- 
sona who  would  be  representatives  of  two  cer- 
tain political  organizations.  Martin,  Haight, 
and  Bartlett,  JJ.,  dissenting, 

3.  Such  act  cannot  be  sustained  on  the  ground 
that  it  secures  minority  representation,  nnce  it 

fiots  the  minority  on  an  equality  with  the  ma> 
ori^.   40  N.  Y.  Snpp.  635,  affirmed. 

Anwal  from  supreme  court,  appellate  dl  vi- 
sion. Third  departmeut. 

Action  by  John  F.  Bathbone  and  George  D. 
Miner  against  Jacob  Wlrtb,  Jr^  and  others 
members  of  ttae  conunoa  ooimcll  at  the  dty  ai 
Albany,  to  oijoln  deflendantt  finnn  "ipfHng 
poUca  oDnunlsduers  In  porananoe  of  tbe  pn^ 
Titfoni  9t  Laws  UBOO^  &  4311,  oa  tbs  ground 
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flat  sDcb  itatote  Is  nncoiiBtltiitlcnifd.  From  a 
Judgment  ttf  the  an>ellate  dlTtadon,  TUrd  de- 
partment (40  N.  r.  Sopp.  635),  affirming  a 
Judgment  In  Caror  of  plaintiffs,  defendants  ap- 
peal. Affirmed. 

TblB  action  was  brought  to  obtain  a  Judg- 
ment which  should  perpetually  restrain  the 
common  council  of  the  city  of  AJbeuy  from 
electing  police  commissioners  In  pursuance  of 
the  provisions  of  chapter  427  of  the  Laws  ot 
1896.  The  ground  of  the  action  Is  the  oncon- 
stltationallty  of  the  act,  which  was  passed  to 
amend  chapter  77  of  the  Laws  of  1870  and 
other  acts  relating  to  the  police  department  of 
that  city.  The  first  section  of  the  present  act 
amends  section  3  of  the  previous  act,  so  as  to 
make  It  read  as  follows:  "The  police  board 
of  the  city  of  Albany  shall  consist  of  four  po- 
lice commissioners,  not  more  than  two  of  whom 
shall  belong  to  the  same  political  party  or  or- 
ganization, and  who  shall  be  chosen  and 'hold 
office  as  herehiafter  prorlded.  On  the  first 
Monday  after  the  passage  of  this  act,  the  com- 
mon conncll  shall  meet  at  eight  o'clock  tu  the 
evening  In  the  common  council  chamber  and 
shall  proceed  to  elect  four  persons,  residents 
and  freetiolders  in  the  city,  as  such  police  com- 
missioners, and  for  tbe  purpose  of  such  meet- 
ing the  members  attenffing  shall  constitute  a 
quorum.  Each  member  of  the  common  council 
Bhan  be  entitled  to  rote  for  not  more  than  two 
of  such  persons,  and  tbe  four  persons  receiving 
fbe  highest  Dumber  of  TOtea  shaU  be  such  po- 
lice cranmlssloners.  The  common  council  shall 
not  transact  any  other  business  until  the  said 
four  police  commissioners  are  elected.  The 
commisslonen  so  appointed  shall  hold  office 
as  Bucb  until  the  first  day  at  Februaiy,  dght- 
een  hundred  and  ifinety^elsAit  During  tbe 
montli  of  January,  el^teen  hundred  and  nlne- 
ty-el|^t,  and  In  cedi  and  every  second  year 
thereafter,  tbe  common  council  shall  meet  and 
proceed  In  like  manner  to  elect  four  police  com- 
missioners, who  shall  hold  office  for  two  years 
from  the  first  day  of  Fdwoaiy  following.  If 
a  vacancy  shall  occur  In  said  board  of  police 
commlsstoners,  otho^Ise  than  br  ezptratl<Hi  of 
term,  It  shall  be  filled  appointment  1^  the 
mi^or  upon  tbe  written  reconunendatlon  of  a 
majority  of  the  members  of  the  common  coun- 
cil belonging  to  the  same  pcdltlcal  party  or  or- 
ganization as  the  police  commissioner  whose 
office  shall  become  vacant.  No  person-  is  eligi- 
ble to  the  office  of  police  comniis^ner  unless, 
at  the  time  of  his  election,  be  Is  a  member 
of  the  pcdltlcal  party  or  organization  having 
tbe  highest  or  the  next  bl^Kst  reiH^sentation 
In  the  common  counclL  The  commis^ners 
shall  receive  no  compensation  for  any  services 
performed  by  them  under  the  provisions  of  this 
act"  The  other  provisions  of  tbe  act  need 
not  be  quoted,  In  the  view  which  Is  taken 
the  opinion.  The  sivreme  court,  at  special 
term  and  In  tbe  appellate  division,  baa  iqpbeld 
tbe  plaintiffs  in  tb^r  donand  for  an  Injunction, 
and  certain  of  the  defendants  have  appealed  to 
this  court 


Arthur  Ii.  Andrews  and  J.  Newton  Flero,  for 
appellants.  EL  Countryman,  Matthew  Hale, 
and  Albert  O.  Tennant,  for  respondents. 

GHAY,  J.  The  teamed  Justices  who,  at  tbe 
special  term  and  to  the  appellate  division, 
have  expressed  tbelr  views  of  the  unconsti- 
ttitlonallty  of  this  act,  have  done  so  with  aocb 
thoroughness  as  to  leave  but  little  to  be  added 
to  this  very  Important  discussion.  Mr.  Jus- 
tice Pazlter,  at  special  term,  rested  his  deter- 
mination of  the  question  upon  the  grouod  that 
the  act  violates  section  1  of  article  1  and  sec- 
tion 1  of  article  13  of  the  state,  constitution; 
the  former  of  which  declares  that  "no  member 
of  this  state  shall  he  disfranchised,  or  deprived 
of  any  of  the  rights  or  prlTlleges  secured  to  any 
citizen  thereof,  unless  by  the  law  of  the  land, 
or  tbe  Judgment  of  his  peers";  and  the  seeond 
of  which  declares  that  "no  other  oath,  declara- 
tion, or  test  shall  be  required  as  a  qoallfl ca- 
tion for  any  office  of  public  trost"  than  the 
oath  or  ^Brmatlon  prescribed  In  the  constitu- 
tion to  be  taken.  Mr.  Justice  Herrlck,  In  the 
appellate  division,  while  expressing  bis  assent 
to  the  views  which  Mr.  Justice  Parker  has 
so  well  presented,  has  devoted  tbe  greater  part 
of  his  opinion  to  pointing  out  the  revecta  In 
which  tbe  act  Is  In  conflict  with  section  2 
artide  of  tte  c(Hiatitutkni  of  tbe  stete,  which 
requires  that  "all  city,  town  and  village  offi- 
cers, whose  election  or  anxdntment  is  not  pro- 
vided for  by  tills  constituticni,  ahaU  be  eleeteil 
by  tbe  electors  of  such  cities,  tovrns  and  vil- 
lages, or  by  some  dlvWon  fliereof,  be  ap- 
pointed by  such  authorities  thereof,  as  tbe  leg- 
Idatnre  Shan  designate  for  Qiat  purpose."  In 
this  view  the  majority  <a  the  learned  Justices 
of  tbe  appellate  division  have  been  abte  to 
concur.  Tbe  discussion  of  the  question  ex- 
hibits a  critical  examination  of  many  antiio^ 
Ities,  and  its  statement  of  the  general  prin- 
ciples whlcb  underile  our  popular  form  of  gov- 
ernment and  which  reco^bse  tbe  existence  ot 
a  right  in  the  people  of  the  various  political 
subdivisions  of  the  state  to  self-govemment, 
without  hindrance  from  the  state  govemmrail 
as  to  tbe  right  of  choosing  or  appointing  local 
officer^  should  command  our  acquiescence. 
Without  denying  force  to  tbe  objection  that 
such  legislation  violates  the  spirit.  If  not  the 
letter,  of  the  cmwtltutibnal  InUbition  against 
the  requirement  of  any  other  test  than  is  pre- 
scribed, I  think  tbe  mtdn  and  the  inst^ierable 
objection  consists  In  tbe  plain  attempt  to  limit, 
or  to  control,  tbe  exercise  of  a  power  of  ap- 
pointment which  the  constitution  has  unquali- 
fiedly conferred  upon  the  local  authority  to  be 
designated.  If  that  be  true,  there  la  no  occa- 
sion to  oouslder  other  objectionable  features, 
for  tlie  question  then  pres«ited  becomes  one 
of  surpassing  Importance  to  tbe  dtlsens  of  the 
state.  The  constitutional  provision,  I  repeat. 
Is  that  "all  city,  town  and  village  officers, 
whose  election  or  aniolntment  Is  not  provided 
for  tbUi  constitution,  shall  *  *  *  be  ap- 
pointed  such  anthorlties  thereof,  as  the  leg- 
islature ediall  designate  for  that  purpose."  It 
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Is,  of  courae,  evident  that  tbe  provision  an- 
thorlzes  tbe  l^slature  to  confer  the  power  of 
appolotment  upon  any  local  authority;  but  that 
the  power,  which  Is  to  be  thus  conferred,  may 
be  quallfled,  or  hampered  In  Its  exercise,  by 
the  leglslatare,  Is  not  only  not  evident,  but 
such  a  proposition,  In  my  opinion,  threatens 
what  we  are  bound  to  r^rd  as  a  cardinal 
principle  of  our  form  of  government.  I  refer 
to  the  right  of  local  self-government;  a  right 
which  Inheres  In  a  republican  government,  and 
with  reference  to  which  our  constitution  was 
ft-amed.  The  habit  of  local  self-government 
is  something  which  we  took  over,  or  rather 
continued  from,  the  English  system  of  govern- 
ment, and,  as  Judge  Cooley  has  remarked  with 
reference  to  the  constitutions  of  the  states,  "If 
not  expressly  recognized,  it  Is  still  to  be  un- 
derstood that  all  these  Instruments  are  framed 
with  Its  present  existence  and  anticipated  con- 
tinuance In  view."  Const,  Llm.  *S5.  Tbe 
principle  Is  one  which  It  takes  but  little  reflec- 
tion to  convince  the  mind  of  being  fundamental 
In  our  governmental  system,  and  as  contribut- 
ing strength  to  the  national  life.  In  its  educa- 
tional and  formative  effect  upon  the  citizen.  It 
means  that  in  the  local  or  political  subdivisions 
of  the  state  tbe  people  oi!  the  locality  shall  ad- 
minister their  own  local  affairs,  to  the  extent 
that  that  right  is  not  restricted  by  some  con- 
stitutional provision,  1  do  not  think  It  can 
be  seriously  disputed  that  the  conception  cf 
tbe  state  is  ftee  from  the  dement  that  it  be- 
longs  to  it  to  control  purely  local  affairs,  and 
that  state  Interference  fin^  justification  only 
when  state  policy  or  local  abuses  demand  It 
I  think  that  no  Inference  Is  warranted  that 
other  powers  have  been  conferred  by  the  peo- 
ple upon  their  legislative  body  than  those 
which  are  mentioned  In  the  constitution,  or 
which  are  necessary  to  carry  into  effect  those 
which  are  expressly  given. 

In  this  clause  of  tbe  oonstltutloQ  under  con- 
Mderation  we  find  the  express  reservation  of 
the  right  of  local  self-government  The  legis- 
lature is  expressly  authorized  to  designate  the 
local  authority,  who  shall  appoint  tbe  local 
officers,  and  It  Is  impliedly  prohibited  from  do- 
ing more  than  that,  or  from  placing  limita- 
tions upon  this  power  of  appointment.  As  It 
was  said  In  People  v.  Draper,  15  N.  y.  544: 
"Every  positive  direction  contains  an  implica- 
tion against  anything  contrary  to  It,  or  which 
would  frustrate  or  disappoint  the  purpose  of 
that  provision."  When,  therefore,  we  read  in 
the  act  under  consideration  that  "no  person  Is 
eligible  to  the  office  of  police  commissioner 
unless,  at  tbe  time  of  his  election,  be  is  a 
n)eml)er  of  the  political  party  or  organization 
having  the  highest,  or  tbe  next  highest  rep- 
resentation In  the  common  council,"  we  must 
perceive  a  very  clear  violation  of  the  constitu- 
tion. A  right  which  is  an  accomiwnlment  of 
onr  political  institutions,  which  Is  expressly 
reco^zed  as  such  by  the  constitution,  and  the 
permanency  of  which  Is  guarantied  therein,  is 
deliberately  trenched  upon  by  the  legislative 
body.  What  beconiee  of  the  right  of  the  ma- 
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jorlty  of  the  people  In  a  locality  to  manage 
thebr  own  affairs,  and  to  appoint  their  local 
officers,  when  that  majority  can  have  no  •id- 
vantage  In  the  constitution  of  the  board  by 
numbers,  or  when  the  choice  Is  limited  to  the 
members  of  a  designated  class?  Is  It  not 
clear  that  the  legislature  has  assumed  to  add  to 
tbe  power  to  designate  the  appointing  author- 
ities of  the  municipality  the  further  power  to 
designate  tbe  particular  persons  from  whom  the 
appointments  must  be  made,  and,  still  further, 
to  place  the  minority  upon  an  equality  with  tbe 
majority?  This  Is  too  evident  an  excess  of 
power  to  be  explained  awa}',  or  to  be  excused 
upon  the  ground  of  political  expediency.  It  is 
not  too  much  to  say  of  it  that  It  Is  an  attack 
upon  one  of  those  fundamental  forms  of  per- 
sonal liberty  against  which  tbe  constitutional 
provision  was  Intended  to  act  as  a  safeguard. 
I  think  It  to  be  as  opposed  to  a  safe  state  pol- 
icy as  to  the  very  letter  of  the  constitution. 

It  ought  not  to  require  much  of  argument  to 
show  the  Importance  of  this  clause  hi  our  con- 
stitution, or  what  its  presence  means  for  our 
political  institutions.  Its  very  presence  in  the 
constitution  of  the  state  since  1S46  evidences 
the  importance  which  the  people  attach  to  the 
preservation  of  this  right  in  tbe  management 
of  their  local  affairs.  It  means  the  right  to 
choose  their  local  officers,  In  all  Its  reality, 
or  It  means  nothing.  If  it  does  not  mean  that 
tbe  people  have  reserved  the  right  of  admin- 
istering existing  local  offices  by  officers  of  their 
own  choosing,  whether  It  t>e  done  directly, 
through  an  election,  or  indirectly,  through  tbe 
method  of  an  appointment  by  some  of  tbelr 
local  authorities,  I  am  at  a  loss  to  understand 
Its  signlflcance,  or  in  what  consists  its  pecul- 
iar value.  This  clause  was  Inserted  In  the 
constitution  of  1S46,  and  It  has  been,  not 
infrequently,  considered  by  this  court.  In 
People  V,  McKInney,  52  N.  Y.  374,  the  pres- 
ent chief  judge  of  this  court  then  said  of  It: 
"The  obvious  pur[>ose  of  tbe  provision  of  the 
constitution  which  has  been  quoted  was  to 
secure  to  the  people  of  the  cities,  towns,  or 
villages  of  tbe  state  the  right  to  have  their 
local  offices  administered  by  officers  selected 
by  themselves."  Later,  in  People  v.  Albert- 
son,  55  N.  Y.  50,  Judge  Allen  spoke  to  the 
same  effect  and  used  tbe  following  lan- 
guage: "Faithfully  observed,  and  effect  giv- 
en to  it  tu  its  spirit  as  well  as  In  Its  letter, 
it  effectually  secures  to  each  of  the  govern- 
mental divisions  of  the  state  the  right  of 
cl-.ooslng  or  appointing  its  own  local  officers, 
without  let  or  hindrance  from  the  state  gov- 
ernment, and  none  can  be  deprived  of  the 
rights  and  franchises  thus  guarantied  to  all. 
The  theory  of  the  constitution  is  that  the 
several  counties,  cities,  towns,  and  villages 
are,  of  right  entitled  to  choose  whom  they 
will  have , to  rule  over  them;  aud  that  this 
right  cannot  be  taken  from  them,  and  the 
electors  and  Inhabitants  disfranchised,  by 
any  act  of  tbe  legislature,  or  of  any  or  all 
the  departments  of  the  state  government 
combined.  Tlils  right  of  self-government 
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Uh  at  file  foundation  of  oar  Instltutloiis, 
and  cannot  be  dtsturbed  or  Interfered  with, 
even  In  respect  to  tiie  .smallest  of  the  divi- 
sions Into  wblch  tbe  state  Is  divided  for 
goremmental  purposes,  without  weakening 
the  entire  foundation;  and  hence  It  Is  a  right 
not  only  to  be  carefnUy  guarded  by  every 
department  of  the  government,  bat  every  In- 
fraction or  evasion  of  It  to  be  promptly  met 
and  condemned,  especially  by  the  courts, 
when  such  acts  become  the  subject  of  Judi- 
cial investigation."  This  Is  strong  and  sig- 
nificant languajK.  '  Read  in  its  light,  the  pro- 
vision of  the  act  under  consideration  appears 
OS  legislation  hostile  to  that  freedom  of  action 
which  the  people  of  Albany  have  tbe  right  to 
claim,  under  the  constitution,  in  the  manage- 
ment of  their  own  affairs.  It  cannot  be  de- 
nied that  legislation  of  this  character  has  an 
Inimical  tendency,  and,  unless  the  che^  of 
the  constitution  Is  stricUy  enforced  the 
courts,  It  may  develop  a  germ  ct  menace  to 
local  self-government,  to  the  presence  (tf  which 
we  should  not  suffer  ourselves  to  be  blinded 
by  any  partisan  conslderatlfms;  or  until  it  be- 
comes too  late  to  extirpate  It  I  believe  the 
principle  to  be  too  useful  and  too  healthful 
a  part  of  our  governmental  system  to  be  de- 
nied Its  full  effect,  and,  while  it  Is  recognized 
in  the  fundamental  bw  of  the  state,  the  court 
should  not  be  r^uctant  to  enforce  It  when- 
ever a  case  fairly  Involving  Its  efficacy  Is  ive- 
sented.  The  Judicial  power  was  intmded  to 
stand  as  a  bulwufc  against  all  legislation 
which  impairs  any  of  the  constitutional  guaran- 
ties. The  legislative  power  of  the  state  is 
vested  In  the  legislature,  and  It  is  plenaiy  with 
respect  to  the  state  at  large,  or  to  any  portion 
thereof,  in  matters  of  government,  except  as 
restricted  the  constitution.  But  the  people 
not  only  have  not  consented  that  the  l^slative 
power  shall  Indude  the  power  to  eontrol  their 
selection  of  local  officers;  but,  fearing  to  trust 
the  discretion  of  the  legislature  not  to  assume 
such  a  power,  th^  have  Inserted  In  their 
constitution  an  express  restriction.  We  must 
not  forget  that  a  c(HistItutfon  Is  the  measure 
of  the  rights  delegated  by  the  people  to  their 
governmental  agents,  and  not  of  the  rights  of 
the  people.  It  apporti<ms  the  powers  of  gov- 
ernment, with  such  limitations  as  are  appro- 
priate to  keep  their  exercise  clearly  defined. 
The  Judicial  power  can  and  should  pronounce 
null  ali  laws  which  contravene  its  provisions, 
—a  feature  of  our  gOTemmental  system  which 
I)e  TocquevHIe  declared  to  be  "one  of  the 
strongest  barriers  ever  devised  against  the  tyr- 
annies of  poiitical  assemblies."  Volume  1, 
p.  129.  The  remarks  of  Judge  Denio,  in  Peo- 
ple V.  Draper,  15  N,  Y.,  at  page  537.  where 
section  2  of  article  10  was  under  consideration, 
may  be  quoted  In  connection  with  our  applica- 
tion of  this  section:  "We  must  kt^ep  in  mind 
that  the  constitution  was  not  framed  for  a 
people  entering  Into  a  political  society  for  the 
first  time,  but  for  a  community  already  oi^n- 
Ized.  and  furnished  with  legal  and  political  in- 
Btltuttons,  adapted  to  all,  or  nearly  all,  the 


purposes  of  civil  govonmeni;  and  that  it  was 
not  Intended  to  abolish  these  Institutions,  ex- 
cept so  far  as  they  were  repugnant  to  the  con- 
stitution then  fruned." 

Having  In  mind  this  principle  of  local  s^- 
govemment,  as  an  inherited  and  pronounced 
feature  In  the  general  govenunental  ayatem,  let 
OB  torn  to  the  statute  In  question,  and,  more 
particularly,  consider  tbe  [oovlsions  of  the  first 
section.  What  was  it  intended  to  do,  and  what 
will  It  do.  If  aHowed  effect?  What  are  Its 
spirit  and  Its  pnrpose?  for  we'must  consider 
them  in  determinhig  whether  the  legtslative  in- 
tent may  be  effectuated.  It  was  passed  as  an 
amendatory  act,  affecting  diapter  77  of  the 
lAWS  of  1870,  and  the  acts  siqiplemental  there- 
to, which  related  to  the  police  department  of 
the  city  of  Albany.  At  tbe  time  of  its  pas- 
sage the  board  of  police  commissioners  consist- 
ed of  five  persons,  viz.  at  the  mayw  ex  officio 
and  of  fiRir  persons  whom  he  might  a^ipoint. 
The  present  statate  provided  for  a  board  of 
only  foiir  cfnnmlssloners,  '*not  more  than  two 
of  whom  shall  belong  to  tbe  same  political 
party,"  who  shall  be  chosen  or  elected  at  a 
prescribed  meeting  of  the  common  council,  and 
"for  the  purpose  of  such  meeting  the  members 
attending  shall  constitute  a  quorum."  Badi 
member  of  the  conncU  Is  restricted  In  bis  vote 
to  two  persons,  and  "no  person  is  eligible  to 
the  office  *  *  •  unleffl,  at  the  time  of  his 
Section,  he  is  a  member  of  the  political  parly 
or  organization  having  the  bluest  or  the  uezt 
hl^wst  representoti<m  In  the  common  coomilL" 
If  a  vacancy  occur  in  the  board,  "it  shall  be 
filled  by  appointment  t^  the  mayor  upon  tbe 
written  recommendation  ot  a  majority  of  the 
members  of  the  common  council  belonging  to 
the  same  political  party  or  organization  as  the 
police  commissioner  whose  office  shall  beonne 
vacant"  These  provisltms  are  very  radical 
and  peculiar  In  their  character.  Whereas,  un- 
der existing  statutes,  the  mayor  was  desig- 
nated as  the  appolntiiv  authority,  unfettaed 
In  his  diolce  of  men,  and  In  the  board,  which 
would  result,  a  majority  could  always  act,  the 
legislature,  by  this  act,  has  undertaken  to  des- 
ignate an  amiwlntlng  authority  whose  appoint- 
ees should  only,  be  taken  ftom,  and  equally 
divided  between,  the  two  political  parties  dom- 
inant hi  the  common  council  upon  a  certain 
date,  and  provision  is  made  that  that  order  of 
things  should  not  be  disturbed  In  the  filling  of 
any  vacancy  which  might  arise  later.  Thai, 
again,  instead  of  leaving  the  designated  local 
authority  to  act  to  Its  regular  or  chartered 
way,  provision  Is  made  for  Its  action  in  ways 
unsanctioned  by  custom,  or  by  other  law  than 
the  act  Itself  provides.  The  purpose  of  the  act 
was  to  change  the  personnel  of  the  boai^  and 
taking  the  appolntmente  from  the  executive 
power  of  the  clly,  to  place  them  with  Its  lef^ 
latlve  power,  under  such  restrictions  as  to 
choice  as  to  compose  a  body  of  four  commis- 
sioners, equally  divided  among  two  suffideutly 
well-defined  political  organizations.  The  spirit 
of  the  l^alatlve  act  Is  manifested  by  the  at- 
tempt to  secure  the  appointment  of  such  a 
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board,  at  the  time  fixed  thnein,  constltut- 
ing  an  arbitrary  quorum  of  tbe  body  oat  of  any 
number  of  membera  attending.  It  may  also 
be  rematfeed,  aa  lUustrattog  the  spirit  of  an  act 
whicb  provides  for  a  board  whose  action  may 
be  blodced  \iy  a  dlrlshm  of  tbe  members,  that 
In  section  4  provtslon  la  made  for  the  discharge 
npoD  a  certain  date  of  every  membo?  of  the 
force  from  ofOce,  '*wltta  tbe  exertion  of  the 
pexwm  who  was  senior  captain  on  January  1, 
1896,"  and,  in  the  event  of  a  failure  of  the 
board  to  aiq^olnt  a  dilef  of  police,  "the  said 
senior  captain  •  •  *  8haB  act  as  each," 
and  In  case  of  Its  fallnre  to  af^olnt  the  cap- 
tains and  sergeants,  "tbtsi  It  jAuOl  be  the  duty 
oC  the  dbfef  or  acting  chief  to  assign  members 
at  the  fivce  to  perform  such  dntles  mitll  the 
board  shall  make  sodi  appointments."  Thus 
**the  person  who  was  senior  captain  on  Janu- 
ary 1.  1896,"  Is  not  only  protected  and  kept  In 
office  this  act,  but,  in  the  very  poaaible  con- 
tingency of  a  tie  hi  the  board  of  c<HnmlBsloners 
blDCkli^  any  actkm.  he  is  Invested  with  ex- 
traordinary powers  of  oontnd.  I  do  not  need 
to  comment  upon  the  wisdom  or  the  prudence 
of  the  leglsladTe  act,  for  the  court  Is  not  con- 
cerned with  that  Its  concon  ceases  when  It 
detennlnes  that  the  leglalatore  has  not  tran- 
scended tbe  limits  of  Its  powers,  as  they  are 
defined  In  the  constltntlon  of  the  state.  If  It 
baa  the  right  to  Interfere,  to  the  extent  that  tiie 
act  proposes,  with  the  local  government  and 
concerns  of  tbe  city  of  Albany,  then  we  have 
only  to  aflftrm  the  constitutionality  of  Its  pro- 
ceeding. If  It  has  exceeded  its  laudative  pow- 
er, we  are  bound  to  say  so,  and  to  declare  Its 
act  null,  because  unconstltatlonaL 

That  this  statute  violates  the  constitution  In 
tts  letter,  as  In  Its  qilrlt,  seems  to  me  an  hi- 
disputable  proposition.  It  goes  begr(md  the 
power  to  dertgnate  the  local  autliority, '  who, 
under  the  new  ^stem,  shall  appoint  police  com- 
missioners. It'  designates  the  class  of  persons 
from  whom  tbe  seleetkm  must  be  made  and 
excludes  all  others,  and  It  precludes  the  ma- 
jority In  the  common  council  from  naming  the 
majority  of  the  board.  Nor  does  It  omflne  the 
designation  of  an  authority  to  what  would  be. 
In  tact,  such  under  the  charter  of  the  city  of 
Albany;  for  It  attoiqits  to  create  an  appoint- 
ing bo^  In  violation  of  the  provlslona  of  the 
dty  charter.  At  tbe  time  of  the  adoptkm  of 
the  cooBtitutlon  of  18M  the  local  authorities  of 
tbe  city  of  Albany,  under  Its  charter,  were  tbe 
mayor,  as  the  executive  power,  and  the  com- 
mon council,  as  the  I^lslative  power.  laws 
1883,  c.  29&  Th(^  reference,  therefore,  of  the 
constitutional  provlsira  in  question  was  to  local 
authorltien  as  they  were  constituted  by  force 
of  existing  public  laws,  for  tbe  legal  presump- 
tion must  be  that  the  revisers  used  those  words 
not  only  tnteUig^tly,  but  with  knowledge  of 
tbe  f<»rms  of  municipal  government  and  of  the 
rules  which  giMe  executive  and  administrative 
action.  The  legislature  was,  ctmsequently, 
clearly  restricted,  hi  Its  designation  of  an  ap- 
pointing authority,  to  what  was  a  loca]  au- 
thority within  the  meaning  of  the  public  laws; 


and  In  determining  upon  the  common  council 
it  could  not  go  further,  and  reform  or  re-con- 
stitute its  powers  as  a  municipal  agent  or  au- 
thority, by  this  indirect  method.  Power  was 
not  vested  in  any  one  memt}er  ot  tbe-  common 
couocU,  but  in  the  aggregate  of  tbe  members 
who  compose  the  body,  and  Its  action  is  the 
actkm  of  tbe  body  as  a  ^rtiole.  U.  S.  t.  BaHln, 
144  U.  S.  1,  12  Sup.  Ot  507.  To  act  vaUdly, 
the  vote  of  a  majority  of  the  members  was 
required,  both  at  common  law  and  under  the 
charter.  Ex  parte  Wlllcocks,  7  Cow.  402;  laws 
18S3,  c.  298,  tit  3.  One  alderman,  or  member 
of  the  common  council,  or  a  group  of  members, 
or  anything  short  of  what  Is  required  t^^  the 
charter  to  constitute  a  valid  meeting  of  the 
board,  would  not  be  a  local  auttiorlty,  compe- 
tent to  perform  an  act  of  municipal  govern- 
ment Tbe  legislative  power  Is  vested  only  In 
tbe  common  council,  acting  by  a  majority  of 
the  body.  The  minority  was  not  empowered  to 
bind  the  city,  and  ttie  legislature  cannot  give 
It  that  power.  The  provision,  therefore,  for  a 
quorum,  to  consist  of  any  number  ooC  attend- 
ing members,  is  dearly  In  conflict  with  the  con- 
stitution. Jn  passing  upon  the  validity  of  an 
act,  we  are  to  consider  what  la  poBsRde  and 
what  may  be  done  under  Its  authority,  and 
the  vice  of  Ibe  one  before  us  ia  that  it  affects 
tbe  common  councHl's  power  to  act^  as  designed 
and  created  by  law  to  act,— that  la  to  s^, 
through  the  nutjorl^  of  Its  members;  and  It 
authorizes,  In  a  certahi  oontk^iency,  sometbhig 
less  or  other  than  that  local  authority  to  act. 
The  le^slatme  could  not,  constltuttonalty,  de- 
prive the  municipal  authority,  selected  for  tbe 
purpose,  of  the  power  to  exerdse  Its  functions 
as  prescribed  by  the  law  *jt  Its  being,— an  In- 
disputable proposition  with  respect  to  a  law 
which  purporte  not  to  amend  a  munldpal  char- 
ter, but  to  confer  some  new  power  upon  a  mu- 
nicipal authority.  We  are  not  confronted  here 
with  any  question  of  "minority  representatbm." 
That  Is  not  tbe  purpose  of  the  act  It  places 
the  political  minority  In  the  legislative  t>ody 
upon  an  equality  with  the  political  majorl^, 
and  In  that  feature  consists  the  vlolatkm  of 
that  fundamental  principle  of  our  popular  form 
of  govenunent  which  demands  that  tbe  ma- 
jority shall  govern.  The  pi1nci[^  ct  mhiorlty 
representotlon  recognizes  the  light  In  the  ma- 
jority to  controL  It  must  be  tbe  majority  who 
shall'  app(^t  the  officers  of  government,  and 
this  extends  more  clearly  to  the  governmental 
officers  of  localities,  perhaps,  than  to  the  affairs 
of  the  state  govemmeut.  Mr.  Justice  Herrid: 
refers  to  the  only  Instance  of  tbe  surreaoder  by 
the  people  vt  the  power  of  the  majoilty  to  se- 
lect their  officers  as  being  found  In  the  consti- 
tutional provlalon  for  the  passage  <tf  a  law  se- 
curing equal  representation  among  the  elecUon 
officers  ot  the  two  political  parties,  whidi,  at 
the  next  preceding  general  election,  cast  the 
highest  and  the  next  highest  number  at  votes 
(section  6,  art.  2),  and  he  appropriately  observes 
that  '^he  provision  for  such  equal  representa- 
tion in  tbe  oae  case,  by  implication  excludes 
It  In  all  others."   He  re-enforced  his  obeerva- 


Digitized  by  Google 


20 


45  NORTHEASTERN  REPORTER. 


(N.T. 


tion  by  a  referoice  to  the  constitutional  debates, 
wbich  reaulted  In  the  defeat  of  propositions  au- 
thorizing tlie  legislature  to  provide  for  minority 
representation  in  city  goTemmentii. 

I  will  refer  to  two  cases,  wblch  are  deemed 
to  iKar  upon  tbe  discussion  of  this  case.  In 
Rogers  v.  Common  Council.  123  N.  Y.  173,  25 
N.  E.  274,  the  law  provided,  as  to  a  board  of 
three  civil  service  commissioners,  there  in  ques- 
tion, that  "not  more  than  two  shall  be  ad- 
herents ct  the  same  political  party."  It  was 
held  that  "nothing  In  the  law  compelled  the 
appointment  of  erm  one  member  of  any  po- 
litical party,  but  that  It  dmply  prevented  the 
aKwfntment  of  more  than  two  from  such 
party."  Commenting  upon  the  case  of  At- 
tomey  General  v.  Detroit  Common  Council, 
58  Mich.  213,  2i  N.  W.  887,  where  the  pro- 
vision was  for  the  aivolntment  of  two  elec- 
tion Inec»ectora  from  each  of  the  two  leading 
political  parties,  Pedcham,  J.,  said:  "The  law 
recognized  bat  two  political  parties,  and  made 
It  ueoessaiy  fbr  the  appointments  to  be  made 
from  and  confined  to  manbers  of  those  parties. 
An  IndlTldoal  not  a  memb»  of  eltber  waa  not 
eligible  to  appoUitment  In  the  case  before  us 
there  la  not  a  cltlsoi  In  the  state,  otherwise 
capable,  who  would  not  be  eligible  in  the  first 
Instance  to  one  of  these  appointments.  •  •  • 
There  Is  no  prarlslon  making  it  necessaiy  to 
appoint  two  from  the  same  party,  w  making 
It  Decessary  to  appoint  some  one  who  has  been 
known  op  to  that  time  as  a  member  of  any 
particular  party."  Again,  he  says:  "The  pur- 
pose of  the  statute  *  *  *  la  not  to  arbi- 
trarily exclude  any  citizen  of  the  state,  but  to 
iwovlde  that  thore  shall  be  more  than  one  party 
or  interest  represoited-"  The  oplnioQ  In  the 
Bogera  Case  seems  very  strongly  to  suppcat 
the  Tlew  that  the  act  In  question  now  v4olate8 
the  constitution.  The  case  of  People  t.  Ctia- 
sey,  01  N.  Y.  OlO,  cannot  be  deoned  to  confuse 
the  present  discussion.  The  act  confined  the 
vote  of  eadi  alderman  fbr  pcdk»  commlaaloners 
to  one  out  of  the  two  to  be  chosen,  so  that  the 
minority  would  be  sure  to  elect  one.  The  com- 
mon council  had  atreedy  acted  upon  the  ap* 
polntmenta  and  the  oourt  refused  to  pass  upon 
the  restriction  In  the  act  Finch,  3^  <A)serTed, 
In  that  counectioa:  "If  we  asaume  this  pro- 
vision to  be  unccmBtltotionBl,  it  was  a  nulUty. 
*  *  *  They  [the  common  council]  are  pre- 
sumed to  have  known  the  law,  and  bad  an  ofil- 
dal  legal  adviser.  •  •  *  They  must  be  held 
then  to  have  voted  wiOront  restrahit."  In  the 
case  at  bar,  hovrerer,  the  appointments  remain 
to  be  made,  and  the  answers  either  admit  that 
the  defendante  Intend  to  comply  with  the  pro- 
visions <a  the  act,  or  an  silent  as  to  the  aUega- 
tltma  of  the,  comiilalnt  with  respect  to  what  is 
prppoeed  to  be  done  in  obedience  to  the  pro- 
visions of  the  act 

I  perceive  no  force  In  the  argument  that  there 
has  been  a  pmctical  constiuctlon  of  the  consti- 
tution glvoi  the  legidatnr^  and  acqnlesced 
In  and  acted  upon  by  the  executive  and  admin- 
istntlTe  departmaita  of  the  government.  The 
Question  here  fa  purely  one  of  law:  Is  the  con- 


stitutional prorii^on  referred  to  violated  by  tbls 
statute?  Is  the  passage  of  such  a  law  author^ 
Ized  by  the  constitution?  Practical  construc- 
tion of  a  law  is  usually  accorded  force  when  It 
relates  to  the  businecs  conducted  by  the  depart- 
ments of  the  state  government,  and  when  tlie 
legislation  depended  upon  to  estaldlsh  it  has 
been  clear  and  uniform  in  character  for  a  long 
period  of  years.  Bnt,  to  use  Judge  Cooley's 
language,  "acquiesc«K»  tor  no  length  of  time 
can  le^Uze  a  dear  Tisurpatlon  aC  power  where 
the  people  have  plainly  expressed  tlielr  win  In 
the  constitution,  and  ai^olnted  jndlclal  tri- 
bunals to  enf(»ce  it"  The  questliai  before  us 
Is  not  one  of  le^dative  pcdlcy  In  relation  to  the 
business  of  state'  government.  It  Is  whetha 
the  leglslatnre  has  the  power  to  Interfere  with 
tiie  local  concerns  of  a  mnnldpall^,  and  by  ar- 
bitrary methods  to  prevent  majority  rule  In  the 
selection  of  local  oflBcera,  In  the  presence  ot 
the  constltntlonal  provision,  Is  It  not  an  assnn^ 
tion  ot  a  power,  neitlm  expressly  granted  nor 
to  be  implledf  The  question  Is  no  less  than 
this:  Haling  a  written  constltntlwi,  sbaD  w^ 
and  may  we,  dlsregan!  one  ot  Its  commands, 
and,  though  the  court  Is  set  as  the  peck's  bnl- 
wark  against  legislation  which  contravenes  con- 
stitutional provlsloni;  shall  It  aid  the  legiala- 
ture  wboi  overat^Ing  the  Umlts  assigned  to  Its 
action)  We  cannot  dlq;nBe  of  the  qnestlon  aa 
one  of  legislatlTe  dUscretion;  for,  if  we  oon- 
stroe  away  such  an  express  provlaion,  upon 
however  so  plausible  a  theory,  we  open  the  door 
to  ftiture  attadis  upon  the  fnndamental  law, 
which  underlies  the  structure  of  the  state. 

It  Is  aigued,  however,  that  the  (AJectlonable 
clauses  <wn  be  atrlckoi  out  as  null  and  void, 
and  that  the  statute  may  remain  valid  to  the 
extent  of  conferring  poww  on  the  ocanmon  coun- 
cil to  an»lnt  police  commissioners.  I  do  not 
see  how  that  may  be  done,  within  any  correct 
or  salutary  andicatlon  <tf  a  rule  vdileh  li  fre- 
quently resorted  to  to  uphold  the  acte  of  the 
legislative  department  of  goTemment  It  is 
only  appUcaUe  where  not  only  that  vriilch  is 
TidouB  to  tiie  law  la  so  ^sttoct  as  to  permit  of 
betog  severed  from  the  rest  but  where,  the 
severance  being  made,  enough  remains  to  ef- 
fectuate toe  oldect  whldi  the  legislatm»  had  in 
view.  It  wm  not  do,  to  save  leglalative  enact- 
mente  fran  amiuhnent,  to  strike  out  ptoTlslona 
whldi  BO  clearly  express  the  Intention  of  the 
legislature  as  to  characterise  the  purpose  of  the 
act,  and  make  their  presoice  essential  to  the 
existence  ot  the  statute.  Judge  Oool^,  to  his 
woife  on  Gcmstltnttonal  LImltotlona  ^ar  page 
178),  has  80  well  eqnessed  himself  on  tiUs 
potot  that  I  will  repeat  his  words:  "If  its  pur- 
pose la  to  aooompllah  a  single  object  only,  and 
srane  of  Its  providons  are  void,  the  whole  most 
fall,  unless  sufficient  rranains  to  effect  the  ob- 
ject without  the  aid  of  the  tovalld  portion.  And, 
V  fbey  are  ao  mutually  connected  with  and  de- 
pmdent  on  each  other,  aa  conditions,  consid- 
erations, or  onnppnsations  for  each  other,  as  to 
warrant  the  belief  that  the  legislature  bitended 
them  as  a  wtwle,  and,  if  all  could  not  be  car- 
ried Into  effect,  the  legislature  would  not  pass 
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the  rcsldae  Independeatly,  tben.  If  some  parta 
are  nncoiistltiAional,  aH  the  provlalons  which 
are  thus  dependent,  conditional,  or  connected 
must  Call  ^th  them."  TUs  caae  fitlla  \?ltlUn 
the  dass  of  csaea  thcs  referred  to.  This  le  not 
a  new  scbeme  for  the  creation  oC  a  municipal 
body  of  police  commlasion^a.  This  statute 
WHS  hiteoded  to  amend  the  eztatlng  law  upon 
the  subject  of  a  police  oommlBtf  on,  and  It  to 
perfectly  {dahi.  npon  Its  readiOK,  that  yrhat  was 
aimed  at  was  to  remove  from  office  the  present 
four  commlBdoneis  and  all  of  their  sutwrdl- 
uatea,  except  "the  person  who  was  Benin  cap- 
tain on  Jamuuv  U  1896,'*  and  to  campA  the 
substltntton,  as  eommledonera,  of  four  praeons. 
who  vonld  be  representatlTes  of  two  oertaln 
political  organlsatltnia.  If  we  eUmlnate  fbe 
prescribed  methods  for  the  accomplishment  of 
this  purpose,  we  emasculate  the  legislative  act, 
and  It  cannot  seriously  be  contended  that  then 
tliere  would  remain  any  ancb  law  as  was  In- 
tended to  be  enacted  by  the  legislature.  In 
the  peTfonoance  of  the  duty  of  endeavorbig  to 
tipbold  the  validity  of  a  legislative  act  the 
court  may  not  carve  out  from  Us  provisions 
Buctt  as  would  make  a  law,  to  lAldi  the  Jodl- 
dal  approval  might  he  gtrai.  anless  the  law 
then  be  such  as  can  be  deemed  to  have  been 
■within  the  contemplation  of  the  legislature.  In 
other  words,  the  coart  la  not  to  make  a  law  tar 
the  people,  but  to  uphold  one  which  Its  repre- 
■miatfves  have  enacted;  and  Its  duty  In  that 
direction,  wbax  provislonfl  are  found  wfalcb  are 
antagonistic  to  any  of  Qie  c(ni8tltutl<nial  guar- 
anHes,  Is  to  see  If  by  tbelr  exdslon  the  main 
object  of  the  enactmoit  can  be  preserved.  If 
that  object  constttntes  an  evident  interference 
wtQi  cdnstltntlQDBl  t^Sbts,  \t  tt  can  only  be  ef- 
fectnated  through  unconstituticmal  provisions, 
then  the  court  can  do  nothing,  and  must  pro- 
nounce Its  condemnation  of  the  statute  as  a 
vdiole.  The  recent  case  of  ^dge  Co.  v. 
Smith.  148  N.  T.  640,  42  N.  B.  1088,  furnishes 
an  IQustratlon.  There  the  act  was  In  amend- 
ment of  various  act^  the  original  of  which  jho- 
Tlded  for  a  single  scheme  to  construct  a  bridge 
nrer  the  Bast  river.  The  act.  however,  con- 
tained many  provisions  of  an  extraordinary  na- 
ture, and  foidgn  to  that  single  purpose,  which 
empowered  the  construction  ct  h^^nlte  exten- 
sions by  way  of  ^ipioaehes;  connections  with 
railroad  companies,  and  ccoisolldatlons  wltii  oth- 
er cotpoiatlons.  It  was  held  that  thes^  were 
void  provisions,  and,  under  the  role,  separable 
from  those  which  were  lawful,  and  that  what 
remained  was  capable  of  being  executed  as  com- 
plete In  Itself.  Here,  however,  one  scbeme  runs 
throngh  the  act.  and  towards  Its  accompllsh- 
rr^ent  provlslom  have  been  enacted  wtdch  are 
Interdependent,  and  without  which  the  scheme 
falhi.  The  very  language  of  the  first  section 
makes  the  birth  of  a  new  commission  to  de* 
pend  upon  a  definite  and  preacril)ed  action  be- 
ing taken,  and  It  is  not  reasonably  conceivable 
that  the  legislature  would  ever  have  passed 
this  statute  without  Its  particular  medianism 
for  the  formation  of  a  new  police  commission 
from  the  certain  polltlcal.materlalB  allowed  to  be 


used.  I  quote  the  language  of  the  presoit  chief 
Judge  In  Lawton  v.  Stede,  119  N.  X.,  at  page 
:m,  23  N.  E.  881:  "Where  the  court  can  Judi- 
cially see  that  the  legislature  only  Intended  the 
statute  to  be  enforced  in  Its  entirety,  and  that  Ijy 
rejecting  part  the  general  purpose  dt  the  statute 
would  be  defeated,  the  court,  If  compelled  to 
defeat  the  main  puipoae  of  the  statute,  will 
not  strive  to  save  any  part"  The  main  pur- 
pose of  this  statute  was  to  bring  about  the  ap- 
pointment of  a  new  police  commission  in  such 
a  way  as  ^t  Ite  body  wIU  be  equally  com- 
posed from  two  certain  political  elements  domi- 
nant for  the  time  in  the  common  conndL  We 
cannot  assume  that  the  l^lslature  would  have 
passed  this  act  except  aa  a  whole,  and  there- 
fore It  Is  our  duty,  for  the  reasons  assigned,  to 
declare  It  to  be  miconstltntlonal  and  void.  The 
Judgment  a^iealed  from  should  be  affirmed, 
with  costs. 

O'BRIBN,  J.  (omcurtlng).  This  action  was 
brought  the  phUntlfCs,  who  are  resldente 
and  taxpayers  of  tin  city  ot  Albany,  to  eiw 
join  the  common  council  at  tbat  dty  ftom  pro- 
ceeding to  ezectrte  and  cany  out  a  statute 
passed  during  the  last  session  of  the  leglslar 
ture,  which.  In  elTect,  removes  the  present 
police  force  from  office  and  provides  for  the 
organisation  of  a  new  one.  The  act  la 
chapter  427  of  the  Laws  of  1896,  and  by  Ite 
title  and  provisions  amends  chapter  77  of 
the  Laws  of  1870,  and  also  amends  or  re- 
peals various  other  statutes  relating  to  the 
municipal  government  of  tbat  dty  and  to 
the  organisation  and  government  of  the 
police  force  therein.  It  la  alleged  In  the 
complaint  that  this  act  is  In  conflict  with  the 
constitution  of  the  state,  and  therefore  void, 
and  that  proceedings  on  the  part  of  the  com- 
moa  council  In  execution  of  ite  various  pro- 
vlslons  would  be  \0s^  cSixAai  acte,  with- 
in nrwwiUng  of  the  Statute,  which  should 
be  enjoined  by  the  courts. 

On  a  trial  of  Uie  issues  at  spe<^  tonn  the 
action  was  sustained,  and  the  Judgment  there 
pronounced  has  bew  affirmed  by  the  appellate 
division  of  the  same  court.  The  controversy 
Involves  important  principles  concerning  the 
right  of  local  self-govmunent  In  cities  and  the 
indlvldua]  and  political  rl^te  <Ht  the  citizen. 
These  questions  always  open  a  very  wide  fl^ 
of  discussion,  the  materials  for  which  are  to 
be  found  In  abundance  to  historical  and  judi- 
cial records.  The  provlslms  of  our  oonstitotlan 
on  these  subjects,  which  it  Is  claimed  have 
been  violated  In  the  passage  of  this  act,  are, 
as  Is  well  known,  but  the  expression  to  brief 
and  comprehensive  language  of  general  prin- 
ciples of  remote  origin,  the  development  and 
recognltkm  ol  which  required  centuries  of  dis- 
cuasl(ra  and  civil  strife  before  they  were  adopt- 
ed here  as  the  fundamental  law.  Hence,  wben 
questions  arise  for  determination  concerning 
thdir  true  meaning  and  totepretotlon,  tlie  na- 
ture of  the  case  pmrnlte  a  very  wide  range  of 
dlscusBl(m  based  upon  lilstorical  facte  by  means 
of  which  iHtodpleB  are  traced  to  th^  source 
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and  origin,  and  tbelr  progress  and  application 
marked,  from  time  to  time,  nntil  finally  em- 
bodied, as  ttiey  bave  been,  in  our  written  con- 
stitution. 

The  particular  questions  presented  by  tbls 
appeal  bave  been  illustrated,  both  at  the  bar 
and  in  the  opinion  of  the  court  below,  by  am- 
ple materials  drawn  from  this  source.  We  can 
add  little  of  any  value  to  what  lias  been  said 
upon  this  feature  of  the  ailment  In  the  deci- 
sion now  under  review,  and  we  can  safely 
and  properly  leave  that  branch  of  the  discus- 
sion where  It  was  placed  by  the  learned  judge 
who  spoke  for  the  majority  in  the  court  be- 
low. Assuming,  without  further  argument, 
that  the  leading  and  fundamental  principles 
there  stated  with  respect  to  Individual 
rights  and  local  self-government  are  correct, 
—and  there  Is  very  little,  if  any,  dispute  in 
this  respect  between  counsel,— it  remains  to 
apply  them  to  the  provisions  of  this  bill. 
What  has  been  frequently  called  the  "po- 
litical tendency  of  the  constitution"  is  not 
always  to  be  found  expressed  In  words,  but 
Is  to  be  derived  from  acknowledged  prin- 
ciples of  government  that  existed  long  be- 
fore its  adoption,  and  are  to  be  implied  from 
the  general  language  and  evident  purpose 
and  scope  of  particular  provisions. 

The  principal  objections  to  the  bill  are 
founded  upon  the  provisions  of  the  first  sec- 
tion, which  amends  sectlop  3  of  the  act  of 
1870,  and  reads  as  follows;  "Sec.  3.  The  po- 
lice board  of  the  city  of  Albany  shall  con- 
sist of  four  police  commissioners,  not  more 
than  two  of  whom  shall  belong  to  the  same 
political  party  or  organization,  and  who  shall 
be  chosen  and  hold  office  as  hereinafter  pro- 
vided. On  the  first  Monday  after  the  pas- 
sage of  this  act,  the  common  council  shall 
meet  at  eight  o'clock  in  the  evening  In  the 
common  council  chamber  and  shall  proceed 
to  elect  four  persons,  residents  and  freehold- 
ers In  the  city  as  such  police  commissioners, 
and  for  the  purpose  of  such  meeting  the 
members  attending  shall  constitute  a  quo- 
rum. Each  member  of  the  common  council 
shall  be  entitled  to  vote  for  not  more  than 
two  of  such  persons,  and  the  four  persons 
receiving  the  highest  number  of  votes  shall 
be  such  police  ccHnmissioners.  The  common 
council  shall  not  transact  any  other  business 
until  the  said  four  police  commissioners  are 
elected.  The  commissioners  so  appointed 
shall  hold  office  as  such  until  the  first  day 
of  February,  eighteen  hundred  and  ninety- 
eight.  Durhig  the  month  of  January,  eigh- 
teen hundred  and  ninety-eight,  and  in  each 
and  every  second  year  thereafter,  the  com- 
mon council  shall  meet  and  proceed  in  like 
manner  to  elect  four  police  commlssoners, 
who  shall  hold  office  for  two  years  from  the 
first  day  of  February  following.  If  a  va- 
cancy shall  occur  In  said  board  of  police 
commissioners  otherwise  than  by  expiration 
of  term,  it  shall  be  filled  by  appointment  by 
the  mayor  upon  the  written  recommenda- 
tion of  a  majority  of  the  members  of  the 


common  council  belonging  to  the  same  po- 
litical party  or  organization  as  the  police 
commissioner  whose  ofilce  shall  become  va- 
cant No  person  Is  eligible  to  the  office  of 
police  commissioner  unless  at  the  time  of  bis 
election  he  is  a  member  of  the  political  party 
or  organization  having  the  highest  or  the 
next  highest  representation  in  the  common 
eouncll."  There  are  some  other  provisions 
of  the  act  which  will  be  referred  to  here- 
after, but  this  section  Is  the  basis  of  nearly 
all  the  constitutional  objections  which  have 
been  urged  against  the  bill.  At  the  date  of 
Its  passage,  on  the  30th  of  April,  1896,  and 
at  the  time  of  the  adoption  of  the  present 
constitution,  and  for  a  long  time  before,  the 
common  council  was  the  regularly  organized 
legislative  and  governing  body  of  the  city, 
composed  of  19  aldermen,  elected  from  the 
different  wards  by  the  electors.  There  was 
then,  and  had  been  for  many  years,  a  board 
of  police  commissioners,  composed  of  the 
mayor  and  four  citizens,  nominated  by  him 
and  confirmed  by  the  common  council,  and 
upon  this  board  the  government  of  the  po- 
lice force  devolved.  It  is  clear  that  it  was 
the  purpose  of  the  act  In  question  to  abolish 
this  board,  and  to  substitute  another  in  Its 
place,  and,  as  will  be  seen  hereafter,  to  dis- 
band the  whole  police  force,  and  to  create  a 
new  one.  We  are  not  concerned  so  much 
with  the  jusUce  or  wisdom  of  this  legislation 
88  we  are  with  the  methods  through  which  It 
was  to  be  carried  Into  execution.  The  pur- 
pose of  the  legislature  was  to  be  attained 
through  a  board  of  police  ccnmnlssloners  to 
be  created  under  the  act,  and  composed  of 
two  members  from  each  of  the  political 
parties  having  the  highest  and  the  next 
highest  representation  in  the  common  coun- 
cil, and  the  last  clause  of  the  section  de- 
clares In  terms  that  no  citizen  outside  these 
two  political  organizations  la  eligible  to  the 
office. 

The  first  objection  urged  against  the  valid- 
ity of  the  act  la  that  It  violates  section  1  of 
article  1  of  the  constitution,  which  declares 
that  "no  member  of  this  state  shall  be  dis- 
franchised, or  deprived  of  any  of  the  rights  or 
privileges  secured  to  any  citizen  thereof,  unless 
by  the  law  of  the  land,  or  the  judgment  of  his 
peers";  and  also  section  1  of  article  13,  pre- 
scribing the  oath  to  be  taken  by  all  officers, 
and  providing  that  "no  other  oath;  declaration 
or  test  shall  be  required  as  a  qualification  for 
any  office  of  public  trust"  At  the  expiration 
of  the  term  of  office  of  the  commissioners 
created  by  the  act,  their  places  are  to  be  filled" 
by  the  same  process,  and,  In  case  of  a  tempo- 
rary vacancy,  it  must  be  filled  by  the  mayor, 
upon  the  written  recommendation  of  a  majcff- 
Ity  of  the  common  council  belonghig  to  the 
same  political  party  or  organization  as  the 
police  commissioner  whose  office  shall  become 
vacant.  It  Is  plain  that  the  legislature  has 
taken  every  possible  precaution  to  exclude  for 
all  time  to  come  any  person  from  holding  the 
office,  either  for  a  full  term  or  to  fill  a  tem- 
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porary  Tacancy,  who  is  not  a  member  of  one 
of  the  political  parties  designated  In  the  act. 
Whffli  tbe  validity  of  snch  legislation  Is 
brougbt  In  question,  It  Is  not  necessary  to  show 
that  It  falls  appropriately  within  some  express 
written  prohibition  contained  in  tbe  coostltn- 
tlon.  Tbe  Implied  restraints  of  tbe  constitu- 
tion apon  leglslatlTe  power  may  be  as  effectual 
for  Its  condemnation  as  the  written  words,  and 
such  restraints  may  be  found  either  in  the  lan- 
guage  employed  or  in  tbe  evident  purpose 
wbicb  was  In  view  and  tbe  circumstances  and 
historical  events  which  led  to  the  enactment  of 
tbe  particular  provision  as  a  part  of  the  or- 
ganic law.  A  written  eonstitntion  must  be  In- 
terpreted as  the  paramount  law  of  the  land 
according  to  its  spirit  and  the  intent  of  its 
framers,  as  Indicated  by  its  terms.  In -tills 
sense  it  is  just  as  obligatory  upon  the  legis- 
lature as  upon  other  departments  of  the  gov- 
ernment or  upon  individual  citizens.  People 
V.  Albertson,  55  N.  Y.  50. 

When  tbe  two  sections  of  the  constitution 
above  referred  to  are  read  together,  and  all  are 
read  in  the  light  of  the  historical  events  and 
notorious  abuses  of  power  which  led  to  their 
insertion  In  the  constitution,  it  cannot,  I  think, 
be  doubted  that  they  are  broad  enough  in  thcdr 
terms,  and  that  they  were  In  fact  Intended,  to 
prevent  the  enactment  of  laws  proscribing  any 
class  of  citizens  as  ineligible  to  hold  office  by 
reason  of  political  opinions  or  party  aflillatlons. 
The  section  of  the  constitution  last  cited  com- 
prehends more  than  a  mere  prohibition  of  test 
oaths,  such  as  are  familiar  to  the  student  of 
English  history.  It  deprives  the  legislature  not 
only  of  all  power  to  exact  any  other  oath,  but 
also  any  other  declaration  or  test  as  a  quali- 
fication for  office.  That  the  statute  under  con- 
sideration does  prescribe  a  poUtlcal  test  as  a 
qualification,  and  makes  party  adhesion  a  con- 
dition, of  holding  office  cannot  well  be  denied. 
It  not  only,  in  effect,  requires  the  four  commis- 
sioners to  be  divided  equally  between  tbe  two 
poUtical  parties,  but  in  terms  brands  every 
other  citizen,  except  those  who  are  members  of 
the  two  parties,  as  Ineligible  to  hold  the  office. 
The  courts  of  this  state  have  not  passed  upon 
tbe  validity  of  a  statute  containing  a  dlsqual- 
U^lng  dause  like  tbe  one  In  question,  but  prin- 
ciples have  been  established  which  plainly 
lead  to  tbe  conclusion  that  such  enactments  are 
destructive  of  local  self-government  and  Indi- 
vidual rights.  Tliat  is  plainly  tbe  result  of  the 
discussion  in  the  case  of  Barker  v.  People,  3 
Cow.  686,  in  which  the  prindplea  embodied  in 
these  clauses  of  the  constitution  were  stated 
and  explained. 

In  other  states,  with  constitutional  restric- 
tions Identical  In  scope  and  purpose,  statutes 
containing  similar  provisions  to  these  now  un- 
der consideration  were  held  to  be  void  or  In- 
operative. In  the  case  of  Mayor  of  Baltimore 
V.  State,  15  Md.  379,  the  court  bad  under  con- 
elderation  a  provision  of  the  dty  charter  re- 
lating to  tbe  police  board,  which  provided 
"that  no  black  Republican  or  Indorsei  or  sup- 


porter of  the  Helper  Book  sboll  be  appohited 
to  any  office  under  such  board."  The  reason- 
ing of  the  court  in  that  case  sustains  the  con- 
dusion  that  the  judicial  department  will  not 
give  effect  to  such  disqualifications  when  In- 
terposed by  the  legislature  against  the  right  of 
any  dtlzen  to  bold  office  if  conferred  upon  him 
by  tbe  appointing  power.  The  supreme  court 
of  Michigan  held  that  a  statute  providing  that 
the  meml>ers  of  a  board  should  be  selected  in 
equal  numbers  from  the  two  political  parties 
represented  in  tbe  common  council  was  in  con- 
flict with  a  similar  provision  of  the  constitu- 
tion of  that  state  in  that  it  disqualified  all 
other  dtlzens  from  holding  the  otfice,  and  pre- 
scril)ed  party  adhesion  or  attachment  to  cer^ 
tain  political  opinions  as  a  test  for  holding 
office  in  addition  to  the  constitutional  oath. 
People  V.  Hurlbut,  24  Mich.  44;  Attorney  Gen- 
eral V.  Detroit  Common  Council,  58  Mich.  213, 
24  N.  W.  887.  Tbe  same  result  was  declared 
by  tbe  supreme  court  of  Indiana  when  consid- 
ering a  statute  which  required  positions  in  tbe 
police  and  flro  departments  in  cities  to  be  filled 
by  selection  from  the  two  leading  political  par- 
ties In  these  cities.  City  of  Evansville  v.  State, 
118  Ind.  426,  21  N.  B.  267.  The  vice  which  the 
cobrts  found  In  all  these  statutes  was  that  th^ 
prescribed  a  test  baaed  upon  political  opinions 
for  appointees  to  oflice,  and  disqualified  all 
whoso  political  views  did  not  conform  to  such 
test  In  these  cases  It  was  fairly  shown  that 
legislation  of  this  character  is  In  conflict  with 
the  letter  and  spirit  of  the  constitutional  pro- 
visions referred  to,  and  with  the  fundamental 
principles  of  free  government.  They  can  be 
safely  followed  in  disposing  of  tbe  same  fea- 
tures in  this  case. 

The  legislature  of  this  state  has  no  power 
to  enact  a  law  which  proscribes  any  class 
of  citizens  as  ineligible  to  hold  public  office 
on  account  of  political  Ijellef  or  party  aflilla- 
tions,  and,  consequently,  the  last  clause  of 
the  section  of  tbe  bill  In  question  violates 
the  provisions  of  the  constitution  referred 
to,  and  Is  void.  The  learned  counsel  for  the 
defense  contends  that  this  provision,  if  hdd 
to  be  invalid,  may  be  eliminated  from  the 
act,  and  the  remainder  permitted  to  stand; 
but,  when  that  provision  Is  exscinded,  noth- 
ing would  remain  In  the  bill  to  require  the 
appointment  of  adherents  of  either  of  the 
parties  named.  There  would,  indeed,  be  a 
prohibition  against  appointing  more  than 
two  persons  from  any  political  party,  but 
nothing  whatever  to  require  tbe  appointees 
to  belong  to  any  party.  The  common  coun- 
cil would  then  be  at  liberty  to  make  the 
selections  from  that  class  of  Independent 
citizens  who  were  not  adherents  of  any 
party.  This,  however,  would  defeat  one  of 
the  main  purposes  of  tbe  bill.  When  the 
several  provisions  are  carefully  read  togeth- 
er, it  is  quite  manifest  that  It  was  the  in- 
tention to  divide  the  power  of  the  police  de- 
'partment  and  the  police  force  Itselr  equally 
between  the  two  political  parties  designated. 
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and  the  exclusion  of  all  other  persons  as  in- 
eligible to  be  members  of  tbe  board  was  a 
necessary  means  to  ttie  accomplishment  of 
that  end.  The  principle  of  a  division  of 
the  board  and  the  whole  police  force  equally 
between  the  two  parties  is  so  firmly  imbed- 
ded In  the  act,  and  so  Inseparably  connected 
with  all  of  Its  provisions,  that  it  cannot  be 
omitted  without  frustrating  the  fondamental 
purpose  which  was  in  view.  When  the  stat- 
ute is  so  reduced  as  to  permit  the  common 
council  to  constitute  the  board  from  Ind&> 
pendent  citizens,  not  members  of  either 
party,  it  would  not  only  fall  to  embody  the 
nmin  purpose  of  its  enactment,  but  it  could 
not  reasonably  be  asserted  that  the  legisla- 
ture would  have  passed  It  at  all  In  that  form. 
The  piuT)ose  of  the  legislature  to  constitute 
a  board  of  police  commissioners  and  a  po- 
lice force  equally  divided  between  two  po- 
litical parties  Is  so  closely  interwoven  with 
all  the  provisions  of  the  bill  that  the  dis- 
qualifying words  at  the  close  of  the  first 
section  cannot  be  eliminated  without  ee- 
Bentlally  changing  the  scope  and  operation 
of  the  law,  and  reducing  It  to  a  form  In 
which  It  could  not  be  said  that  it  would  have 
been  originally  passed.  But  the  essential 
and  operative  provisions  of  this  statute  are 
open  to  still  other  constitutional  objections, 
which  will  now  be  considered  without  ref- 
erence to  the  clause  referred  to.  If  these 
objections  are  valid,  as  we  think  they  are, 
then,  obviously,  there  would  remain  no  basis 
whatever  for  the  contention  that  any  ma- 
terial part  of  the  act  could  be  saved. 

It  is  admitted  that  police  commissioners 
are  city  officers  within  the  meaning  of  arti- 
cle 10  of  section  2  of  the  constitution,  which 
reads  as  follows:  "All  city,  town  and  vil- 
lage officerB  whose  election  or  appointment 
is  not  provided  for  by  this  constitution,  shall 
be  elected  by  the  electors  of  such  cities, 
towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities 
thereof  as  the  legislature  shall  designate 
for  that  purpose."  The  true  Interpretation, 
scope,  and  meaning  of  this  section  of  the 
constitution  has  been  frequently  passed  up- 
on by  this  court,  and  it  has  been  uniformly 
held  that  Its  obvious  purpose  was  to  secure 
to  the  people  of  the  cities,  towns,  and  vil- 
lages of  the  state  the  right  to  have  the  local 
offices  administered  by  officers  selected  by 
themselves.  It  was  desisned  to  protect  and 
give  force  and  effect  to  the  principle  of  local 
self-government,  which  has  always  been  re- 
garded as  fundamental  In  our  political  In- 
stitutions, and  to  be  the  very  essence  of 
every  republican  form  of  government.  The 
local  government,  even  In  the  smallest  di- 
vision of  the  state,  is  the  preparatory  school 
In  which  the  citizen  acquires  the  rudiments 
of  sdf-govemment,  and  hence  these  Insti- 
tutions have  been  Justly  regarded  as  the 
nurseries  of  civil  liberty.  People  v.  McKIn-' 
ucy.  02  N.  y.  374;  People  v.  Albertson,  55 


N.  T.  60;  People  v.  Porter,  90  N.  Y.  68;  Peo- 
ple V.  Croofes,  53  N.  T.  64S;  People  v.  Bull, 
46  N.  Y.  57;  People  v.  Foley,  14S  N.  Y.  683, 
43  N.  B.  171. 

In  the  case  of  People  v.  Albertson,  supra, 
the  meaning  of  this  provision  of  the  consti- 
tution was  stated  in  the  following  compre- 
hensive language:  "The  purpose  and  object 
of  section  2  of  article  10  of  the  constitution, 
as  Is  very  obvious,  was  to  secure  to  the  sev- 
eral recognized  civil  and  political  divisions 
of  the  state  the  right  of  local  self-govern- 
ment, by  requiring  that  all  county,  city, 
town,  and  village  officers,  whose  election  or 
appointment  was  not  provided  for  by  the 
constitution,  save  those  whose  offices  might 
thereafter  be  created  by  law,  should  be 
elected  by  the  electors  of  the  respective 
municipalities,  or  appointed  by  such  au- 
thorities thereof  as  the  legislature  should 
designate.  As  to  offices  known  and  In  ex- 
istence at  the  time  of  the  adoption  of  the 
constitution,  this  provision  Is  absolute  in  its 
prohibition  of  an  appointment  by  the  cen- 
tral government  or  Its  authority,  or  by  any- 
body other  than  the  local  electors,  or  some 
local  authority  designated  by  law.  Faith- 
fully observed,  and  effect  given  to  It  In  Its 
spirit  as  well  as  In  its  letter.  It  effectually 
secures  t»  each  of  the  governmental  di- 
visions of  the  state  the  right  of  choosing  or 
appointing  Its  own  local  officers  without  let 
or  hindrance  from  the  state  government, 
and  none  can  be  deprived  of  the  rights  and 
franchises  thus  guarantied  to  all.  The  tbe- 
oiy  of  the  constitution  Is  that  the  several 
counties,  cities,  towns,  and  villages  are,  of 
right,  entitled  to  choose  whom  they  will 
have  to  rule  over  them;  and  that  this  right 
cannot  be  taken  from  them,  and  the  electors 
and  inhabitants  disfranchised,  by  any  act  of 
the  l^islature,  or  of  any  or  aU  the  depart- 
ments of  the  state  government  combined. 
This  right  of  self-government  lies  at  the 
foundation  of  our  institutions,  and  cannot 
be  disturbed  or  Interfei-ed  with,  even  In  re- 
spect to  the  smallest  of  the  divisions  into 
which  the  state  is  divided  for  governmental 
purposes,  without  weafcening  the  entire  foun- 
dation; and  hence  It  la  a  right  not  only 
to  be  carefully  guarded  by  every  deimrt- 
ment  of  the  government,  but  every  infrac- 
tion or  evasion  of  it  to  be  promptly  met  and 
condemned;  especially  by  the  courts,  when 
such  acts  become  the  subject  of  Judicial  in- 
vestigation." There  can  be  no  doubt  that 
this  provision  of  the  constitution  secured  to 
the  people  of  the  city  of  Albany  the  right 
of  choosing  or  appointing  their  own  local 
officers  without  let  or  hindrance  from  the 
state  government.  The  only  power  that  the 
legislature  had  with  reference  to  a  board 
of  police  commissioners  in  that  city  was 
to  provide  either  for  their  election  by  the 
electors  or  their  appointment  by  such  agen- 
cies or  authority  as  the  people  had  selected 
to  administer  their  local  affairs.   If  the 
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statute  DOW  before  us,  eUttxa  in  fioin  or  mb- 
fltance,  Tlolates  these  jnlnciples.  It  cannot  and 
oogtat  not  to  be  npbdd.  It  la  omoeded  tbat 
tbe  leglalature  had  no  power  to  appoint  the 
police  commlssioneia,  and  what  It  cannot  do 
directly  It  cannot  do  Indlrectiy.  It  cannot  ez- 
tend  tiie  term  of  (Mice  of  a  local  officer  who 
haa  been  already  elected,  for  the  plain  reasuoi 
tbat  tor  the  extended  pulod  ot  time  It  la  vlr- 
taaHy  an  appolntmoit  A  consUtntlonal  pro- 
TUdon  cannot  be  evaded  vaSsx  color  of  ezer- 
clalDg  some  other  general  power  which  the 
legislature  may  iwsBeBs.  In  the  case  at  bat 
the  common  coondl  was  designated  as  the 
authority  to  make  tbe  appointment  of  po- 
lice commissioners,  and  so  far  tbe  legislature 
acted  within  its  powers.  But  in  makSjig  the 
deiUgnatlon  It  had  no  power  to  so  bind  and 
restrict  Its  action  as  to  make  that  body  a 
mere  instrum«it  of  its  own  vrW.  The  right 
of  tbe  people  to  select  their  local  officers 
cannot  be  evaded  or  disregarded  by  con- 
forlng  tbe  power  of  appolntmoit  upon  some 
agency  of  tbdr  own  ejection,  coupled  with 
such  conditions  and  restrictions  as  to  make 
the  choice  rlrtnally  that  of  the  le^elatttre, 
and  not  of  the  people.  It  needs  no  argument 
to  show  that  the  constitution  may,  In  tbat 
way.  be  as  effectaally  violated  as  if  the 
ctRaeara  to  be  appointed  had  been  named  hi 
the  bill;  and  therein  lies  the  vicious  prlU' 
clple  which,  as  it  seems  to  me,  pervades  the 
act  in  questlMi.  The  cnumon  council  a 
city,  like  every  other  legislative  body  com- 
posed of  Individual  memben,  acts  In  Its 
official  capacity  as  a  unit  through  the  vote 
of  the  majori^.  While  the  power  to  elect 
or  appoint  the  four  ptrflce  commlasloners 
under  the  act  In  question  la  nominally  con- 
ferred upon  this  body  or  authority,  yet  the 
members  are,  in  terms,  prohibited  from  vot- 
ing for  more  than  two.  There  is  nothing 
in  the  bill  to  prevent  the  whole  body  from 
voting  for  the  first  two  candidates  present- 
ed, but,  having  so  voted,  their  poweis  are 
exhausted,  and,  actli^  In  the  ordinary  w^, 
only  two  memlwrs  <jt  the  board  could  be 
elected.  But  the  bill  was  evidently  framed 
with  reference  to  a  known  political  situa- 
tion, and  fi>r  the  pnrpose  of  piodudng  a 
particular  result.  It  was  known  that  the 
members  of  the  comnum  coundl  were  divid- 
ed between  the  two  political  parties,  a  ma- 
jority belonging  to  one  and  a  minority  to 
the  other.  How  overwhelming  In  point  of 
numbers  the  majori'^  mi^  have  been,  or 
how  inslgniflcant  the  minority,  we  cannot 
know  from  the  record,  nor  are  we  c<mcemed 
with  that  question.  What  Is  more  Impor- 
tant is  the  fact,  which  plainly  appears  upim 
the  face  of  the  bill,  that  the  minority,  how- 
ever feeble  In  point  of  numbers,  are  given 
the  power  to  elect  half  the  commissioners 
while  the  majority  are  given  the  right  to 
olect  the  other  half,  and  this  division  and 
distribution  of  power  is  carefully  perpetu- 
ated for  all  future  time,  by  other  provIsl<»is 
of  the  bllL    Of  conrsep  if  such  a  syston 


can  be -introduced  Into  an  tbe  dtles,  towns, 
and  villages  of  the  state,  local  s^-govem- 
raent  must  disappear,  and  govemm^t  by 
the  majority  In  the  legislature  will  be  sub- 
stituted in  Ita  place.  It  would  be  difficult  to 
suggest  a  contrivance  better  calculated  to 
undermine  and  destroy  the  spirit  of  dvlc 
freedom  than  a  statute  enacted  by  the  cen- 
tral authority  conferring  powers  up<m  a 
minority  equal  to  those  whlcA  can  be  ex- 
ercised by  the  majority. 

The  question  is  v^iether  the  legislature,  while 
professing  to  confer  power  upon  tbe  common 
council  to  appoint  four  persons  to  compose  a 
board  of  police  commlBgloners,  can  at  the  same 
time  and  In  the  same  breath  empower  a  mi- 
nority of  the  body,  whether  it  be  composed  of 
one  person  or  more^  to  appoint  half  of  them. 
It  woidd  seem  to  be  clear  that  any  attempt  on 
the  part  of  the  legislature  ta  divide  the  ap- 
pointing power  Into  groups  or  fragments,  each 
acting  independent  of  the  other  In  such  a  way 
as  to  enable  a  minority  to  racerdse  the  same 
power  as  the  msjority,  and  tiuis.  Indirectly,  to 
bring  about  the  same  result  as  the  l^lsiatitfe 
Itself  would  desire  if  it  could  act  directly,  Is  a 
violation  of  the  spirit  and  purpose.  If  not  the 
letter,  of  the  constitution.  Tbe  two  commis- 
sioners who,  nnder  the  scheme  of  this  statute, 
are  to  be  elected  by  a  mere  minority  fragment 
of  the  common  council,  would  bdd  their  offices, 
not  from  tbe  peagOe  of  the  city,  but  from  the 
legislature.  In  every  substantial  sense  sucb 
officers,  thus  selected,  must  be  regarded  ss  the 
creation  of  tbe  central  power  of  the  stet^ 
rather  than  the  diolce  of  the  people,  acting  di- 
rectly  or  through  tbdr  chosen  agencies.  If  the 
legislature  can  lawfully  autfawize  a  mtaiority 
of  the  cnumon  oonndl  to  appoint-  one-half  the 
police  board,  tiiere  Is  no  reason  why  It  cannot 
authoriee  a  tax  to  be  Imposed,  and  ordinance 
enacted,  or  any  other  legislative  or  adminis- 
trative act  to  be  performed  by  the  some  vote. 
The  fallacy  of  4II  the  reasoning  In  support  of 
tbe  measure  Is  to  be  found  In  the  assumption 
that  a  single  member  of  the  common  council, 
or  a  minority  of  the  body.  Is  a  local  city  au- 
thority within  the  Intoit  and  meaning  of  the 
constitution.  When  the  common  coundl  of  a 
dty  Is  designated  as  the  appointing  power,  the 
term  Is  to  be  tmderstood  in  Ite  usual,  ordinary, 
and  popular  sense,  and  the  authori^  Is  to  be 
exercised  in  the  ordinary  manner,  according  to 
the  procedure  governing  legislative  or  delibera- 
tive bodies.  When  It  Is  so  fetto^ed  and  cramp- 
ed in  Its  .offldat  action,  and  Its  power  so  di- 
vided, that  the  vote  of  a  single  member  In 
tbe  minority  Is  made  as  potential  as  that  of  a 
dozen  in  the  majority,  it  then  ceases  to  be  the 
cmnmon  council,  or  the  local  authority.  In  any 
Just  or  practical  sense,  and  becomes  a  mere  in- 
strumeut  to  register  the  U^islaUve  wHI. 

Tbe  latal  objection  to  the  bill  Is  that,  whUe 
professing  to  comply  with  the  constitution  by 
designating  the  common  council  as  the  ap- 
pdnttng  authority,  It  violates  it  by  restrictions 
Upon  Ite  action,  and  by  the  emictment  of 
methods  of  procedure  fbr  r  special  purpose 
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wliicb.  In  thdr  practical  operation,  confer  the 
power  to  select  vprat  two  political  groups  In 
tbe  body,  each  acting  Independently  of  the 
olber.  Tbe  mdis  and  efficiency  of  the  com- 
mon conncil  as  a  delibeiatlTe  body,  represent- 
ing the  people,  and  as  an  organ  of  dty  an- 
thorlty,  is  thus  d&stroyed  by  Ok  distribution 
of  Its  legitimate  powers  between  two  unequal 
groups  or  fragments  of  the  whole  body.  City 
officers  selected  In  this  manner  are  In  no  Just 
or  proper  sense  either  chosen  by  the  people  or 
appointed  by  the  common  council,  or  any  other 
local  authority;  and  nothing  less  than  this 
will  satisfy  the  letter  or  the  spirit  of  the  con- 
stitution. The  act  should  not  be  viewed  as  an 
expedient  for  a  day,  but  a  permanent  law  for 
all  time,  and,  thus  considered,  It  Is  obrlons 
that  the  powers  conferred  upon  the  minority 
may  be  exercised  liy  a  ^ngle  member.  Such  a 
rituatlon  is,  of  course,  posdble,  and  quite  con- 
ceivable. To  say  tliat  the  two  commissioners 
elected  under  audi  circumstances  hdd  office 
and  exercised  the  inqmrtant  powers  conferred 
by  the  bill,  either  by  the  choice  of  tbe  electors, 
the  commop  council,  or  any  other  city  author- 
ity, would  be  to  state  a  proposition  so  glaring- 
ly erroneous  as  to  merit  no  condderation  what- 
erer.  Their  appointment  under  such  circum- 
stances would  man^sOy  be  due  to  the  fact 
that.  1^  a  legislative  edict,  all  the  other  mem- 
bers of  the  common  council  were  proldblted 
from  participation  in  liie  choice.  It  would  be 
quite  as  competent  under  such  conditions  for 
the  legislature  to  omit  mere  formalities,  with- 
out sntffitance,  and  to  name  the  commissioners 
In  the  bill.  The  principle  is  the  same  whether 
the  minority  consists  of  one  member  or  more. 
When  the  common  council  is  designated  as  the 
appointing  authority,  but  tbe  majority  of  the 
members  are  disqualified  and  debarred  from 
voting,  and  tbe  minority  empowered  to  make 
the  choice,  the  official  organ  of  the  popular 
will  is  silenced,  and,  though  the  real  nature  of 
tbe  procedure  may  be  disguised  by  tbe  ob- 
servance of  forms,  yet  tbe  appointment  In  such 
a  case  Is,  In  substance,  the  act  of  the  central, 
and  not  tbe  local,  authority;  and  so  the  con- 
stitution Is  violated.  Menges  v.  City  of  Al- 
bany, 56  N.  Y.  374;  Warner  v.  People,  2  Denlo, 
272;  People  v.  Angle,  109  N.  Y.  564,  17  N. 
E.  413;  State  v.  Denny,  118  Ind.  449,  21  N.  B. 
274;  Chipp  v.  Ely,  27  N.  J.  Law,  622.  This 
Objection  affects  the  most  Important  section 
of  the  bOl,  without  which  the  other  provisions 
can  have  no  practical  operation.  In  this  sec- 
tion tbe  principal  purpose  of  the  legislature  la 
embodied  and  declared,  and  when  eliminated 
the  whole  act  must  fall. 

If  the  views  here  stated  are  correct,  they  are 
sufficient  to  dispose  of  the  appeal.  But  It  may 
not  be  Improper  to  notice  some  other  sections 
of  the  Idll  containing  Important  provisions 
which  seem  to  be  equally  objectionable  in  the 
light  of  the  constitutional  enactment  last  ro- 
ferred  to.  Having  attempted  to  create  a  board 
composed  equally  of  members  of  two  i>oIitlcal 
parties,  a  disagreement  or  deadlock  is  antici- 
pated and  provided  tar.  In  the  fourth  section 


power  Is  conferred  upon  fbe  board  to  organize 
an  entirely  new  police  force,  and  to  appoint  a 
cbief  of  police.  It  is  bne  that  it  may,  in  Ite 
discretion,  retain  and  continoe  In  office  mem- 
bers of  tiie  present  force,  bnt  such  continu- 
ance must  be  manifested  by  an  affirmative 
resolution  duly  passed,  whl<^  of  course,  re- 
quires the  vote  of  ft  majority  of  the  board;  and, 
unless  the  two  parties  in  tbe  bcnrd  can  agree 
to  pass  such  a  resolution,  the  present  force 
shall  cease  to  exist  on  tbe  1st  day  of  August, 
1896.  To  this  sweeping  provision,  however,  a 
single  exception  ia  made  in  favor  of  the  person 
who  was  senior  captain  on  the  1st  day  of  Jan- 
uary, 1896,  who,  for  some  reason,  Is  retained 
by  force  of  the  act  Itself.  The  section  then 
provides  that,  In  case  of  a  failure  of  the  board 
to  agree  upon  the  appointment  of  a  chief  ot 
police,  this  person  who  vpaa  such  senku*  cap- 
tain at  that  time  ahall  act  as  and  perform  all 
the  duties  and  possess  all  the  powers  and  re- 
ceive tbe  salary  of  the  chief  of  police  until  the 
board  shall  agree  upon  an  a{q;>olntment.  In 
caae  the  board  cannot  agree  upon  the  appoint- 
ment of  the  various  members  of  the  police 
force  who  are  designated  In  tbe  act  as  cap- 
tains or  sergeants,  it  Is  made  tbe  doty  of  the 
person  so  acting  as  chi^  to  assign  members 
of  the  police  force  to  perform  such  duties  nn- 
tll  the  board  shall  agree  upon  appointments. 
But,  since  the  present  fwce  Is  disbanded  on 
August  1,  1896,  with  the  exception  of  such 
members  as  the  board  can  agree  to  retain  by 
resolution  of  tiie  majori^,  and  as  there  may 
be  no  police  force  in  existence  after  that  date^ 
the  antb(^^  to  assign  persons  to  police  duty 
la.  In  substance,  an  authority  to  organize  and 
create  a  new  police  force.  Thus  it  appears 
that  the  legislature,  having  attempted  to  cre- 
ate a  iMard  of  police  commissioners  which  is 
tied  politically,  has  also  designated  a  certain 
police  captain,  In  a  certain  contingency  quite 
likely  to  happen,  to  be  chief  of  police,  with  all 
the  duties,  [towers,  and  emoluments  of  that 
office,  and,  upon  a  like  contingency,  be  becomes 
vested  with  all  the  powers  that  the  board  Itself 
could  exercise  with  respect  to  the  organization 
and  government  of  the  police  force  of  the  dtyi 
In  this  way  the  senior  captain  Is  made  a  new 
officer,  not  by  appointment  of  any  city  author- 
ity, but  by  the  direct  action  of  the  I^slature. 
The  constitutional  validity  of  a  taw  of  this 
character  must  be  determined  by  the  nature, 
character,  and  scope  of  the  powers  attempted 
to  he  conferred,  whether  actually  exercised  or 
not  Stuart  v.  Palmer,  74  N.  Y.  183;  Coxe 
V.  State,  144  N.  Y.  396,  39  N.  E.  400;  Gihnan 
V.  Tucker,  128  N.  Y.  190,  28  N.  E.  1040.  The 
appointment  by  the  legislature  of  city  officers 
lu  whatever  form  or  under  whatever  guise  it 
may  be  attempted  Is  a  clear  invasion  ot  tbe 
right  of  local  selC-government  secured  by  the 
constitution.  The  very  extensive  powers  con- 
ferred by  the  fourth  section  upon  a  designated 
Individual  who  was  captain  at  a  certain  date 
is,  in  substance  and  effect,  an  appointment  by 
the  legislature  of  this  person  to  discbarge  the 
new  duties  prescribed  therein.  It  cannot  be 
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contended  that  the  legislature  has  power  to 
appoint  a  chief  of  police,  or  to  authorize  a  des- 
ignated person  to  organize  and  govern  the  po- 
lice force  in  a  city;  but  the  act  in  question 
confetB  such  powers,  and  provides  for  such  an 
emerfiency.  The  powers  thus  attempted  to  lae 
conferred  indicate  quite  plainly  the  general 
Hcope  and  purpose  of  tbe  bill,  and  enable  us 
to  measure  the  results  In  case  the  Intention  of 
the  law  Is  carried  out.  The  two  members  of 
the  commission  selected  by  the  minority  of  the 
common  council,  whether  that  minority  con- 
sists of  one  member  or  more,  are  empowered 
to  disband  the  whole  police  force  of  an  Im- 
portant and  populous  dty,  tbe  capital  of  tbe 
state.  They  may  do  that  without  any  regard 
to  the  wishes  of  the  people  of  the  dty  who 
pay  the  taxes,  and  for  whose  safety  and  protec- 
tion a  police  force  Is  maintained.  It  can  be 
accomplished  without  even  any  aflarmatlve  ac- 
tion on  their  part  They  may  remain  passive, 
and  refuse  to  vote  for  the  resolution  retaining 
tbe  force,  or  any  part  of  It,  and  then  the  stat- 
ute does  the  rest;  since,  in  the  absence  of 
some  afBrmatlve  action  on  the  part  of  the  board 
on  or  before  the  1st  day  of  August,  1886,  the 
present  organization  Is  completely  swept  away 
by  force  of  the  statute  Itself.  All  this  may  be 
done  with  or  without  cause,  and  without  char- 
ges, trial,  or  Investigation  of  any  kind  what- 
ever. Moreover,  a  single  man,  selected  by 
the  legislature,  may  organize  a  new  police 
force,  since  there  la  no  one  else  with  power  to 
do  It  In  case  the  two  political  elements  in  the 
board,  equally  divided,  fail  to  agree.  It  seems 
to  me  impossible  to  reconcile  a  bill  so  framed, 
and  Involving  such  possibilities,  with  tbe  prin- 
ciples of  local  self-government  ao  plainly  ex- 
pressed in  the  constitution. 

The  last  clause  of  this  section  requires  the 
board  to  appoint  the  reqnlslte  number  of  pa- 
trolmen within  10  days  from  August  1,  1896, 
from  the  civil  service  list,  and  provides  that 
DO  person  shall  be  eligible  who  is  over  the 
age  of  40  years.  It  Is  urged  that  this  restric- 
tion is  In  violation  of  artlde  5  of  section  9  of 
tbe  constitution,  which  requires  appointments 
and  promotions  in  the  dvil  service  of  the  state 
and  In  dties  to  be  made  according  to  merit  and 
fltiwBB,  to  be  ascertained,  so  far  as  practicable, 
by  competitive  examinations.  In  a  statute 
wUch  authorizes  the  discharge  of  the  whole 
police  -force  of  a  large  dty,  this  disqualifica- 
tion, based  upon  age,  Is  quite  significant  Tbe 
discharged  members  of  tbe  present  force 
might  be  able  to  satlsty  all  the  requirements 
of  the  dvil  service  regulations  as  to  merit  and 
fitness  so  completely  as  to  be  placed  at  the 
bead  of  the  list,  but  none  of  them  could  be 
appointed  if  over  40  years  of  age.  While  the 
l^lslature  has  the  power  to  prescribe  a  quali- 
fication based  upon  age  as  a  condition  of  ad- 
mission to  the  civil  service,  and  particularly 
to  tbe  police  fence  in  a  dty,  yet,  shice  the  con- 
stitution has  made  merit  and  fitness  the  pri- 
mary and  controlling  test,  it  is  obvious  that 
the  spirit  and  purpose  of  the  fundamental  law 
cannot  be  defeated  or  evaded  by  statutory  con- 


ditions or  restrictions  merely  arbitrary,  or 
plainly  unreasonable.  The  decision  of  the  leg- 
islature that  the  constitutional  test  of  merit  and 
fitness  la  not  practicable  in  a  particular  case, 
or  that  still  other  conditions  or  qualifications 
should  be  attached  to  the  right  of  appointment, 
is  not  conclusive,  but  is  open  to  the  scrutiny  of 
the  courts.  In  re  Keymer,  148  N.  T.  219,  42 
N.  E.  667;  In  re  Jacobs,  98  N.  T.  9a  Wheth- 
er the  age  qualification  required  by  this  stat- 
ute is,  under  tbe  drcumstances,  a  justifiable  ex- 
erdse  of  power  or  an  arbitrary  and  unreasona- 
ble condition,  presents  a  question  which,  in 
view  of  tbe  preceding  discosaion,  It  la  not  now 
necessary  to  decide. 

The  learned  counsel  for  the  defendants  has 
attempted,  with  much  industry  and  ability,  to 
defend  the  various  provisions  of  this  biU  by 
arguments  drawn  largely  from  tbe  legislative 
interpretation  of  the  constitution  manifested  by 
the  creation  and  operation  through  a  long  se- 
ries of  years  of  bipartisan  boards  and  com- 
missions, and  our  attention  Is  called  to  numer- 
ous laws  enacted  for  that  purpose,  providing 
sometimes  for  their  appointment,  and  some- 
times for  tbetr  election  by  tbe  people.  Ntme 
of  these  statutes,  however,  contain  such  pro- 
visions as  the  one  now  under  consideration, 
and.  It  should  be  added,  this  court  has  carefully 
refrained  from  expressing  any  opinion  as  to 
the  validity  of  provisi<nis  which  predude  the 
people  or  the  appointing  power  from  voting  for 
or  approving  of  all  the  -  members  composing 
them.  People  v.  Kenn^.  96  N.  Y.  303;  Peo- 
ple T.  Crlssey,  91  N.  Y.  616;  Demarest  v.  City 
of  New  York,  147  N.  Y.  203,  41  N.  B.  405.  It 
will  be  found,  I  think,  upon  careful  examina- 
tion of  the  laws  creathig  such  boards,  that  they 
have  been  organized  wltb  such  scrupulous  fair- 
ness that  in  every  case  they  can  reasonably 
be  considered  aa  the  result  and  outgrowth  of 
local  sentiment  and  local  authority.  Moreover, 
they  have  proved  to  be,  as  thus  constituted, 
such  useful  instruments  for  the  promotion  of 
ectmomy,  order,  and  good  government  as  to 
disarm  all  o[)po8itioa  on  the  part  of  tbe  peoi)Ie 
in  the  localities  where  they  are  In  operation, 
and  to  meet  wtb  general  public  approval.  We 
do  not  decide  or  Intimate  anything  against  the 
Talidlt;  of  the  laws  under  which  such  boards 
exist.  When  their  jnrticuiar  provisions  are 
questioned,  or  brought  regularly  before  us,  It 
win  then  be  pertinent  to  inquire  whether  there 
Is  not  Buffldoit  warrant  within  the  pale  of  the 
constitution  for  their  organization  and  exlstencei 

The  construction  placed  the  l^slature  up- 
on limitations  on  its  powers  expressed  in  the 
constitution,  while  entitied  to  respectful  con- 
sideration, can  never,  of  course,  be  conclusive. 
The  interpretation  of  the  constitution  Is  con- 
fided to  the  judicial,  and  not  the  legislative, 
department  But  the  argument  In  this  case  in 
favor  <tf  legislative  construction  loses  much  of 
its  force  by  the  drcumstance  that  the  recent 
convention  to  revise  the  constitution  framed 
and  inserted  In  that  Instrument  an  entirely  new 
prorlBlon  for  constituting  election  boards  on 
tbe  bipartisan  idan.  If  tbe  argmncnt  now  made 
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l8  Bound,  this  provision  was  r  mecessaiy.  Bat 
it  can  scarcely  be  supposed  that  snch  an  able 
and  IntelUgeat  body,  embracing  as  It  did  many 
of  the  most  eminent  members  at  the  bar,  tntro- 
duced,  debated,  and  passed  an  entirely  new 
provision  intended  to  confer  i^on  tbe  leg^ 
lature  a  power  wblch  It  already  possessed.  It 
does  not  follow,  howerer,  that  laws  which 
merely  require  tbc  local  appointing  power  to 
80  constitute  boards  as  to  be  noi^artlsan  or 
bipartisan  are  In  conflict  with  the  constitution. 
So  long  as  the  people  have  the  benefit  ctf  the 
Judgment  and  discretion  of  the  local  authority 
in  making  the  selection  from  the  dtlzena,  It 
may  not  be  a  fatal  objection  that  tbey  are  re- 
stricted from  selecting  all  the  appointees  from 
the  same  party.  So  long  as  the  appointment  Is 
In  fact  as  well  as  in  form  made  by  the  mayor 
or  common  council,  as  the  case  may  be,  and 
tbe  appointing  authority  la  left  free  to  act  la 
Its  Integrity,  the  mere  fact  that  they  may  be 
prohibited  fnnn  mabing  the  choice  from  one 
particular  class  or  political  party  may  not  In- 
validate the  statute.  There  is,  we  thlnlc,  a  dis- 
tinction between  such  a  statute  and  that  now 
under  consideration,  where  the  local  authority 
Is  so  divided  th  it  its  action  cannot  be  said  to 
represent  the  popular  will,  but  rather  the  choice 
of  the  central  authority.  In  any  case  where 
the  selections  liave  been  made,  and  the  persons 
selected  have  quaUfied  and  assiuned  the  duties 
of  the  office,  it  may  be  that  their  official  acts 
would  not  be  void  merely  because  the  power 
under  which  they  were  appointed  ob^ed  a 
stattite  open  to  some  constitutional  objection,  in 
making  the  selection  of  the  appointees.  It  is 
unnecessary,  however,  to  consider  or  decide 
such  questions  until  they  are  properly  before 
us.  All  we  mean  to  say  is  that  the  condemna- 
tion of  this  statute  does  not  necessarily  vacate 
the  places  or  invalidate  the  official  acts  of  city 
officers  holding  under  statutes  to  which  at- 
tention has  been  called,  and  which  it  is  claimed 
are  identical  with  that  now  under  considera- 
tion. Curtlu  V.  Barton,  189  N.  Y.  505,  Si  N. 
E.  1093.  We  are  dealing  now  with  tbe  provi- 
sions of  the  bill  before  us,  and  with  nothing 
else.  Confining  the  discus^on  and  examination 
to  that  alone,  we  are  compelled  to  hold  that,  tn 
the  parUcuIars  pointed  ou^  It  Is  In  conflict  with 
the  constitution. 

There  was  nothing  decided  In  the  case  of 
Rogers  V.  Common  Council,  123  N.  T.  173,  25 
N.  E.  274,  which  tends  to  sustain  the  provisions 
of  this  blU.  That  case  Involved  no  question 
which  Is  really  pertinent  here.  The  queeti(m 
there  was  with  respect  to  the  power  of  the  1^- 
islature  to  create  the  state  civil  service  board. 
Since  it  was  not  claimed  that  they  were  in 
any  sense  city  or  local  officers,  tbe  meaning 
of  that  provision  of  the  constitution  which  se- 
cures local  self-government  to  dtles  was  not 
Involved.  It  was  held  that  the  legislature  had 
the  power  to  provide  that  not  more  than  two 
of  the  members  should  belong  to  tbe  same 
political  party,  but  that  is  not  the  question 
here.  The  law  did  not  require  that  any  of 
them  shoukl  be  a  member  of  any  party,  or 


profess  ai^  partlCDlar  political  faith.  It  pro- 
scribed no  one  and  disfranchised  no  one  on 
account  of  his  political  opinions.  It  ^ply 
provided  that  a  state  board,  the  object  and  pur- 
pose of  which  was  to  rsnove  the  civil  service 
from  the  conflicts  of  ptdltica,  sbouM  not  itself 
be  or  become  a  political  machine.  Tbe  bill 
now  under  consideration  is  framed  upon  widely 
difltarrait  prlndples.  It  carefnUy  provides  that 
no  one  but  a  partisan  shall  be  appointed,  or 
can  under  any  drcumstances  hold  the  office. 
In  a  board  composed  of  four  persons  two  po- 
litical parses  are  each  represented  by  two  ad- 
herents, and  In  case  of  a  disagreement,  practi- 
cally certain  to  occur,  tbe  legislature  has  desig- 
nated a  person  to  discbarge  its  functions  until 
such  time  as  the  members  may  be  able  to  agree. 
We  thhik  that  the  plaintiffs  were  entitled  to 
nmlntahi  the  action,  and  that  it  was  not  prema- 
turely brought.  WiUiams  v.  Boynton,  147  N, 
Y.  420,  42  N.  E.  184;  Flood  v.  Van  Wormer, 
147  N.  Y.  2S4,  41  N.  E.  569.  The  Judgment 
should  be  affirmed,  with  costs. 

BARTLETT,  J.  (dissenting).  This  iipp^l 
presento  the  question  whether  chapter  427  of 
the  Laws  of  1896,  amending  existing  statutes 
and  reiiealing  others  for  the  purpose  of  reor- 
ganizing the  police  board  and  the  police  force 
of  the  city  of  Albany,  Is  constitutional.  The 
plaintiffs  are  taxpayers  of  the  city  of  Albany, 
who  secured  a  Judgment  at  ^>ecial  term  per- 
petually enjoining  the  conunon  council  of  that 
city  from  electing  or  appointing  police  commis- 
sioners under  the  act  In  question,  upon  the 
ground  that  it  Is  unconstitutional.  Tbe  appel- 
late division.  Third  department,  having  affirmed 
the  Judgment,  this  appeal  Is  taken. 

The  questions  involved  were  extiaustiv^ 
discussed  by  the  courts  below,  and  In  the  ap- 
pellate division  many  general  legal  proposi- 
tions were  debated  at  great  length,  and  forti- 
fied by  dtations  of  authority,  concerning  which 
there  can  be  no  real  difference  of  opinion.  It 
goes  without  saylsg  that  under  our  form  of 
government  the  majority  are  to  rule,  and  that 
the  principle  of  local  self-government  Is  recog- 
nized and  protected  in  the  constitution  and 
statutes  of  the  state.  If  tbe  act  now  under 
review  subverts  either  of  these  great  [»rlnd- 
plea  of  popular  government.  It  must  be  de- 
clared unconstitutional  and  void.  J  shall  re- 
frain from  discussing  the  proposition  pressed 
upon  the  attention  of  the  court  Involving  gen- 
eral principles,  and  consider  only  the  specific 
grounds  upon  which  the  act  is  attut-ked. 

Section  1  of  the  act  amends  section  3  of 
chapter  77,  Laws  of  1870.  Among  other  new 
provisions  are  the  following:  "The  police 
board  of  the  city  of  Albany  shall  consist  of 
four  police  commissioners,  not  more  than  two 
of  whom  shall  belong  to  tbe  same  political 
party  or  organization,  and  who  shall  be  chosen 
and  bold  office  as  hereinafter  provided.  •  ♦  • 
No  person  Is  eligible  to  tbe  office  of  police  com- 
missioner unless,  at  the  time  of  bis  election, 
he  is  a  member  of  tbe  political  party  or  or- 
ganization having  tbe  blgbeet  or  next  higbettt 
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representation  In  tbe  common  conncil."  The 
first  quoted  Bentence,  In  so  far  as  It  limits 
eligibility,  la  not  la  violation  of  the  constitu- 
tion, as  this  court  epproTed  similar  phi-ase- 
ology  In  Rogers  v.  Common  Council,  123  N.  Y. 
173,  25  N.  E.  274.  The  second  quoted  sen- 
tence, which  practically  confines  eligibility  to 
members  of  the  two  great  political  parties, 
cannot,  I  thioK,  be  sustained  as  a  constitu- 
tional provision.  If  this  latter  sentence  can  be 
eliminated  from  the  section  where  It  is  found, 
and  still  leave  the  act  complete  to  Itself,  and 
capable  of  enforcement,  It  disposes  of  one  of 
tbe  principal  objections  i-elled  upon  by  the 
pialnUCCs,  and  greatly  simplifies  this  discussion. 
With  this  unconstltntional  provision  stricken 
out,  the  section  would  provide  that  the  num- 
ber of  police  commissioners  should  be  four, 
not  more  than  two  of  whom  shall  belong  to 
tbe  same  political  party.  In  the  Bogers  Case, 
123  N.  Y.  173,  25  N.  E.  274,  the  civil  service 
act  was  attacked  on  the  ground  that  the  lim- 
itation placed  upon  tbe  governor  In  appoint- 
ing commissioner,  to  tbe  effect  that  not  more 
than  two  of  the  three  oommissioners  should 
"be  adherents  of  the  same  party,"  rendered 
the  act  unconstitutional  and  void,  as  violating 
that  provision  of  the  constltotlon  which  de- 
clares that  "no  member  of  this  state  shall  t>e 
dlsfrancblsed  or  deprived  of  any  of  the  rights 
or  privileges  secured  to  any  citizen  thereof,  im- 
leos  by  the  law  of  the  land  or  judgment  of  bis 
peers."  Article  1,  g  1.  It  was  also  claimed  to 
violate  that  part  of  section  6  of  article  1 
wblch  dQdares  that  no  person  sliall  be  "de- 
prived of  life,  liberty,  or  pn^erty  without  due 
process  of  law." '  Still  another  ground  was 
urged  that  the  act  was  in  conflict  with  article 
13  of  section  1,  as  exacting  an  unlawful  test  of 
eligibility  for  public  office.  Judge  Pednham,  in 
delivering  the  opinion  of  the  court,  refers  to 
the  fact  that  provisions  of  a  similar  nature  are 
contained  in  numerous  statutes,  the  latest  being 
the  state  railroad  commission  and  the  state 
board  of  arbitration.  While  no  conclusive  ar- 
gument can  be  based  upon  such  legislation,  it 
Is  proper  to  refer  to  it  as  showing  the  practical 
construction  of  tbe  constitution  which  has  been 
acquiesced  in  for  many  years.  A  few  sen- 
tences from  Judge  Peckham's  opinion  disclose 
the  precise  ground  on  which  this  coui-t  rested 
its  decision.  The  opinion,  after  calling  atten- 
tion to  the  fact  that  the  legislation  under  re- 
view was  an  effort  to  do  away  with  the  "semi- 
barbarous  maxim"  that  "to  the  victors  lielong 
the  ^olls,"  and  replace  it  by  a  system  of  ap- 
pointment based  solely  upon  merit,  adminis- 
tered by  a  commission  that  could  not  tie  made 
np  exclusively  of  the  adherents  of  any  one  polit- 
ical party,  goes  on  to  say:  "The  appellant 
bases  his  argument  upon  the  proposition  that 
every  citizen  has  a  right,  which  Is  protected 
the  constitution,  to  be  regarded  as  eligible 
to  hold  any  office,  unless  the  constitution  has 
itself  prescribed  certain  qualifications  for  such 
holding.  He  then  asserts  that  the  statute  In 
question  violates  this  constitutional  right." 
The  court,  after  stating  that  it  was  not  neces- 


sary to  pass  upon  the  correctness  of  this  gen- 
eral claim,  said:  "We  think  his  right  to  be  re- 
garded as  eligible  to  hold  office  under  this  stat- 
ute Is  fully  recognized  when  he  stands  on  an 
equal  footing  with  others  of  his  class,  all  of 
whom  are  eligible.  •  •  •  It  must  be  re- 
membered that  there  is  nothing  In  this  statute 
which  compels  the  appointment  of  even  one 
member  of  any  political  party.  It  simply  pre- 
vents the  appointment  of  more  than  two  from 
such  party.  •  •  *  The  purpose  of  the  provi- 
sion is,  of  course,  plain.  It  seeks  to  secure  the 
appointment  of  persons  who  are  not  all  of  the 
same  political  views,  and  thus  to  provide  for 
a  repr^entation  in  the  body  so  appointed  of 
different,  and  probably  conflicting,  interests 
in  the  state.  We  cannot  believe  that  the  sec- 
tion In  question  does,  or  was  intended  to,  op«- 
ate  so  as  to  prevent  the  execution  of  sudi  a 
purpose  80  carried  out."  This  reasoning  ap- 
plies with  equal  force  to  the  case  at  bar,  and 
must  be  deemed  conclusive.  The  fact  that  we 
are  dealing  now  with  the  police  commissioners 
of  a  city,  and  that  the  Rogers  Case  treats  of  a 
state  commission,  does  not  affect  the  situation. 
The  question  of  the  authority  conferred  upon 
the  common  council  and  Its  l^allty  is  not  here 
considered,  but  will  be  dealt  with  later. 

I  come,  then,  to  tbe  provision  that  no  person 
is  eligible  to  the  office  of  police  commissioner 
unless  at  the  time  of  his  election  he  Is  a  mem- 
ber of  tbe  political  party  or  organization  hav- 
ing tbe  highest  or  next  highest  representatt<ni 
In  the  common  council.  The  effect  of  this  pro- 
vision is  to  exclude  from  eligibility  all  persons 
who  do  not  bdong  to  one  or  the  other  of  tbe 
great  political  parties  of  the  country.  This  to 
the  practical  disfranchisement  of  a  numerous 
class  of  citizens,  and  violates  the  coostttutirai 
(article  1,  §  1).  I  do  not  refer  to  lestslatlve 
limitations  requiring  skilled  knowledge  In  the 
appointee  when  tbe  duties  of  tbe  position  call 
for  it,  as  that  situation  would  present  a  very 
d4flferent  question,  even  if  tbe  constitution  was 
silent  as  to  tbe  qualifications  of  tbe  officer. 
Tbe  case  at  bar  pr^ients  an  Instance  of  the  ar^ 
bitrary  and  unexplained  exclusion  of  a  con- 
siderable number  of  the  citizens  of  Albany 
from  tbe  class  eligible  to  flll  the  office  of  police 
commissioner.  No  sufficient  reason  has  been 
suggested  for  such  legislation.  In  Barker  v. 
People,  3  Cow.  686,  the  court  of  errors.  In  con- 
stniing  the  penal  provisions  of  an  act  to  sup- 
press dueling,  had  occasion  to  discuss  this 
question  of  arbitrary  exclusion  from  eligibility 
to  office,  and  uses  this  Uingu:^ge  (page  70S): 
'^Eligibility  to  office  therefore  belongs  not  ex- 
clusively or  especially  to  electors  enjoying  the 
right  of  suffrage.  It  belongs  equally  to  all  per- 
sons whomsoever,  not  excluded  by  the  consti- 
tution. I  therefore  conceive  it  to  be  entirely 
clear  that  the  legislature  cannot  establish  aF> 
bitrary  exclusions  from  office,  or  any  general 
regulation  requiring  qualifications,  which  the 
constitution  has  not  required." 

It  Is  further  urged  on  behalf  of  the  plain- 
tiffs that  this  provision  we  are  considering  pre- 
scribes a  political  test*  In  vlolatbn  of  article  13 
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of  section  1  of  tbe  oonsHtntlon.  As  the  pro- 
Tlaion  Is  void  for  reasons  already  stated,  it  Is 
unnecessary  to  consider  this  point  in  detail, 
but  I  am  of  o^<m  It  Is  well  taken. 

We  come,  th^  to  tbe  question  whether.  If 
this  pnn^lon  Is  eUndnated  from  the  section 
where  It  stands,  the  act  will  remain  complete 
In  itself,  and  be  capable  of  enforcanent.  It 
cannot  be  assumed  that  the  main  object  of  the 
amendatory  statute  was  to  provide  that  tbe 
police  commissloiurs  should  belong  to  one  oi 
tbe  other  of  the  great  political  parties.  It  Is 
rather  to  be  infrared  that  the  Icsislatnre  was 
seeldnK  to  remove  the  board  from  partisan  con- 
trol,  and  the  general  legal  presumption  is  that 
It  Intended  to  enact  a  constitutional  measure. 
So  far  as  providing  for  eligil>llity  Is  concerned, 
section  1  of  the  act  would  be  complete  and  con- 
stitutional If  pennltted  to  stand  vlfb  tbe  sole 
provision  ^t  not  more  than  two  of  the  four 
commissioners  should  belong  to  tbe  same  polit- 
ical party  or  oig^nization.  Tbe  general  scope 
and  object  of  the  act  would  not  be  in  any  way 
Impaired  this  change.  This  court  has  re- 
cently reaffirmed  the  well-settled  principle  that, 
where  the  void  provlslonB  of  an  act  are  sevara- 
ble  frwn  those  that  are  lawful,  and  tliat  which 
remains  Is  capable  of  being  executed,  it  may 
be  treated  as  constitutional.  Bridge  Go.  v. 
Smith,  148  N.  T.  640,  554.  42  N.  B.  1088.  1091. 
Tbe  application  of  this  prindite  to  the  case  at 
bar  leads  to  the  elimination  of  the  unconstitu- 
tional provision,  and  permits  tiie  act  to  be  car- 
ried Into  eflfect  without  It. 

Tbe  next  ground  of  attack  upon  tiie  act  Is 
that  certain  provisions  of  section  1  are  violative 
ol  article  10  of  section  2  of  the  constltutiou. 
which  provides  that:  "All  cIty,:.town  and  vil- 
lage officers,  whose  election  or  appointment  is 
not  provided  for  by  UiIs  constitution,  shall  be 
elected  Oie  electors  of  such  dtles,  towns 
and  Tillages,  or  of  some  division  thereof;  or  Ap- 
pointed such  autbcwltiea  thereof  as  tbe  legis- 
lature shall  designate  ba  that  purpose.  All 
other  officers  whose  election  or  at^ntment  is 
not  provided  for  by  this  constitution,  and  aD 
offlcen  wboae  offices  may  hereafter  be  created 
law,  shall  be  elected  1?  the  pec^le  or  ap- 
pointed, as  the  le^alature  may  direct."  Sec- 
tion 1  of  the  act  provides:  "On  tbe  first  Mon- 
day after  the  passage  of  this  act  the  common 
conncU  shall  meet  at  el^t  o*dock  In  the  evening 
in  tbe  common  coundl  chamber,  and  shall  pro- 
ceed to  elect  four  persons,  residents  and  free- 
holders in  tbe  dty,  as  audi  police  commission- 
ers, and  tar  the  purpose  of  such  meeting  tbe 
membeis  attending  shall  constitute  a  quorum. 
Each  mendjer  of  tbe  common  council  i|ih«i)  be 
entitied  to  vote  for  not  more  IMn  two  of  soch 
persons,  and  tbe  four  persons  receiving  tbe 
highest  number  of  votes  shall  be  each  police 
commlsslonetB.'*  It  was  undoubtedly  rhe  inten- 
tion of  tbe  le^I^ture  to  designate  the  common 
coundl,  as  a  body,  to  appoint  the  police  commis- 
sloners  under  tiite  act  In  pursuance  of  the  pro- 
Tlslons  of  the  oonstitntlon  Just  quoted.  While 
It  does  not  aeem  to  be  seriously  questioned  that 
the  comnwn  council  is  a       authorl^  under 


tbe  constitution,  It  Is  Inristed  that  the  legisla- 
ture had  DO  power  to  direct  or  restrict  Its  ac- 
tion in  tbe  ai^lntment  of  police  commisEdoners. 
As  the  oonstitutlOii  authorizes  the  legislatiure  to 
Inqtose  this  new  duty  of  f^pointing  tbe  police 
commissioners  upon  the  oanmon  conncU,  it 
seems  reasonable  that  It  should  prescribe  the 
details  of  procedure,  provided  it  does  not  de- 
prive the  appointing  authority  of  the  power  to 
act  in  the  premises.  Has  the  common  council, 
In  any  proper  legal  sense,  been  deprived  of  the 
power  conferred  iqmn  it  by  the  act  in  cpiestion? 
The  plalntlfb  hi^t  tliat  U  has,  in  sevmil  Im- 
portant parUcnlajB. 

The  flmt  pohit  made  is  that  the  common  coun- 
cil, in  this  one  Instance.  Is  deprived  of  tbe  pow- 
er to  act  as  a  collective  official'  body  In  tbe 
usual  manner.  This  potot  refers  to  the  pro- 
vision of  sectbm  1,  already  quoted,  requiring 
the  common  council  to  meet  at  a  time  and  place 
designated;  and  further  enacts  that  "to  the 
purposes  of  such  meeting  tbe  membeis  attend- 
ing shall  constitute  a  quorum."  Tbe  very  ob- 
vious reason  for  this  provision  as  to  quorum 
was  to  secure  prompt  action,  and  prevent  ob- 
structive tactics  on  the  port  of  those  aldomen 
who  mlglit  be  opposed  to  carrying  tbe  act  into 
effect  Full  notice  of  this  meeting  aj^tears  on 
the  face  of  tbe  act,  and  every  alderman  was  at 
liberty  to  take  part  in  the  action  of  tbe  common 
council.  If  he  saw  fit  to  attend.  It  y/Rs  compe- 
tent for  the  legislature,  "for  the  purposes  of 
such  meeting,"  to  provide  for  a  ^tecial  quorum 
In  order  to  ctxnpel  full  attendance  and  speeOy 
action.  It  rested  wholly  with  tbe  aldermen  to 
preserve  the  old  quorum.  Tbe  sante  line  of 
reasoning  Justifies  tbe  provision  that  the  com- 
mon council  should  transact  no  other  business 
until  tbe  police  commlsirioDeES  were  elected. 

The  next  point  taken  against  tbe  act  la  based 
on  the  provision  of  section  1,  that  each  mem- 
ber of  the  common  council  diaU  be  oiUtled  to 
vote  for  not  more  than  two  of  the  four  police 
commissioners.  The  argument  against  the  va- 
lidity of  this  provision  loses  much  of  its  force 
by  dropping  out  of  section  l  the  unconstitu- 
tional provision  which  llmlte  ^IbiUty  to  the 
members  of  tbe  two  great  political  parties.  We 
then  have  an  act  whUdi  provides,  vrith  tbe 
sanction  of  this  court  speaking  In  the  Rogers 
Case,  123  N,  Y.  17^,  25  N.  E.  274,  that  only 
two  of  the  four  police  commissioners  ^lall  be- 
long to  the  same  political  party.  If  this  salu- 
tary principle,  approved  by  this  court,  is  to  be 
carried  out  by  appropriate  l^Islatlon,  why  may 
not  a  member  of  the  common  coundl  be  re- 
stricted in  his  vote  to  two  of  the  candidates,  In 
order  to  secure  that  result,  precisely  as  tbe  gov- 
ernor was  limited  to  naming  but  two  adherents 
of  any  one  political  party  in  making  his  appoint- 
ment of  dvil  service  eommlsBl oners  with  the 
aifiroval  of  this  court  In  the  Bogos  Case!  If 
tbe  effort  to  ccwstitute  puUIc  boards  to  some 
extent  nonpartisan  or  bipartlan  legislation 
that  makes  It  Impossible  for  all  tbe  monbers  to 
belong  to  one  political  par^  or  organization  is 
commendable,  and  approved  by  this  court  as 
constitutional,  why  are  not  minor  provisions  in 
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an  act  calculated  to  aci.>oii^llBli  tbe  desired  re- 
mit not  only  necessary,  but  legal?  With  what 
propriety  or  logic  can  It  be  said  In  the  case  at 
bar  tbBt  tbe  common  council  of  the  city  of 
Albany,  and  every  member  thereof,  Is  vested 
witb  the  Indefeasible  legal  right  to  vote  for  all 
fonr  of  tbe  police  commissioners,  thereby  de- 
feating the  wilf  of  the  legislature  as  constitu- 
tionally expressed,  and  rendering  Inqxisdble  the 
creation  of  a  miqiartlsan  board?  The  l^ala- 
ture  has  not  Invaded  tbe  rljB^t  of  its  constitu- 
tlcmal  agent  to  appoint  this  board.  With  tbe 
act  stripped  of  tbe  provtalon  conflning  ellglbtUty 
to  members  of  tbe  two  great  political  parties, 
the  oommon  council  Is  free  to  select  its  board  of 
police  conmilssioneis  from  the  entire  body  of 
tte^lders  In  tlie  city  of  Albany,  subfect  only 
to  the  constitutional  lestraints  imposed  by  tbe 
act  bi  order  to  secure  a  noI^KUtIsan  board. 
The  appellants  have  urged  tbe  argument  of 
practical  cmstmetlon  with  great  earnestness, 
and  Insist  that  years  of  tesAsIative  Interpreta- 
tion of  the  constitution  and  tbe  practical  con- 
BtTDctlon  glyea  to  a  statute  the  puUIc  offl- 
GCX8  oC  tbe  Mate,  and  acted  iiKm.  by  tbe  people 
tberecrf,  are  dedslTe  In  case  of  doubt.  People 
T.  Dayton,  65  N.  T.  867,  377;  People  t.  Home 
Ins.  Co.,  92  N.  T.  337;  People  t.  Murray,  140 
K.  T.  867.  44  N.  B.  146. 

I  am  not  able,  within  the  reasonable  IlmltB  of 
thla  dissenting  opinion,  Jo  examine  tbe  numer- 
ous statutes  and  lurecedents  to  which  ve  have 
been  cefened,  although  I  do  not  fall  to  recog- 
nize tbeb-  persuftslTe  force;  but,  for  ressans  al- 
ready stated,  I  think  It  ttos  competent  for  the 
l^istatme  to  provide  that  each  member  of  the 
common  council  should  be  entitled  to  vote  for 
not  more  than  two  of  the  police  commlnloners, 
and  In  so  doing  It  did  not  violate  tbe  ifflnctpde 
of  local  self-govemment,  but  carried  out  the  bi- 
partisan policy  approved  lay  ibia  court. 

I  wOl  only  state  my  conclusions  as  to  some 
ta  the  remaining  pomts  argued  at  the  bar. 

Objection  is  made  to  the  provision  that.  If  a 
vacancy  shall  occur  in  the  board  of  police  com- 
missioners, otherwise  than  by  expiration  of 
term,  it  shall  be  filled  by  aMMlntment  by  the 
mayor  npMi  the  written  recommendation  of  a 
majorl^  of  tbe  members  of  the  common  coun- 
cil belonging  to  the  same  political  party  or  or- 
ganization as  the  police  commissioner  whose 
office  shall  become  vacant  Unless  some  mode 
(tf  procedure  Is  provided  to  maintain  the  non- 
partisan (diaracter  ot  the  board  In  filling  va- 
Guicies,  tbe  purpose  of  the  act  in  this  regard 
might  easily  be  defeated.  Having  that  end 
In  view,  I  see  no  objection  to  the  provision  un- 
der consideration. 

Attadc  Is  made  on  the  provision  iir  section  4 
of  the  act  that,  in  case  of  a  failure  of  the 
board  to  appoint  a  chief  of  police,  then  tbe 
senior  captain  of  police  on  January  1,  1^6, 
shall  act  as  such,  and  possess  all  the  powers 
and  perform  ail  the  duties  of  the  chief  of  po- 
lice, and  receive  the  salary  of  chief  of  police, 
until  the  board  shall  make  an  appointment. 
In  case  of  tbe  failure  of  the  board  to  appoint 
tbe  captains  or  sergeants  provided  for  by  this 


act,  then  It  Is  the  duty  of  tbe  cblef  or  tiie 
acting  chief  "to  assign  members  of  tha  police 
force  to  perform  such  duties  until  the  board 
shall  make  such  appointment The  plalntlflh 
claim  that  when  the  senior  captain  Is  given 
the  power  of  chief  of  police  he  Is  given  new 
powers  and  invested  with  tbe  duties  and  emol- 
umente  of  a  distinctively  new  office,  in  direct 
hosUUty  to  tbe  command  of  tbe  organic  law. 
This  Is  not  the  effect  of  tbe  provision  as  to  tbe 
senior  captain's  duties  in  case  the  board  failed 
to  appoint  a  chief  of  police.  No  new  office  Is 
created.  Tbe  dntles  of  tbe  chief  of  police  are 
devolved  upon  the  senior  captain  in  a  certain 
^crgency,  which  might  arise  in  a  board  con- 
sisting of  four  members,  if  tied,  as  to  tbe  ap- 
pointment of  a  chief  of  police.  The  senior 
captain  was  to  act  only  during  an  interregnum, 
If  at  all.  In  order  to  preserve  the  efficiency  of 
the  force  In  case  tbe  police  board  failed  to  act 
promptly  for  any  reason.  A  provision  like  this, 
seeking  to  guard  against  a  mere  possible  dan- 
ger, Is  in  no  legal  sense  an  appolatment  to 
public  office  by  the  l^lslature.  It  Is  no  more, 
in  legal  effect,  than  saying  that,  when  a  reg- 
ular officer  is  disqualified  to  act  In  a  given  case, 
some  other  official  may  discbarge  his  dntles  on 
that  occasion.  In  re  Hathaway's  Will,  71  N. 
Y.  238. 

The  point  Is  made  that  the  provision  that 
no  person  shall  l>e  eligible  to  appointment  on 
the  police  force  who  is  over  40  years  of  age  Is 
in  violation  of  the  civil  service  provisions  of 
the  constitution.  It  Is  a  common  practice  In 
military  and  police  organizations  not  to  re- 
ceive new  members  who  are  over  a  certain 
specified  age.  This  is  supiwsed  to  conduce  to 
tbe  efficiency  of  the  force,  and  any  reasonable 
legislation  In  this  direction  Is  valid. 

The  other  points  raised  on  tbe  briefs  have 
been  considered,  but  will  not  be  discussed. 
Id  conclusion,  it  may  be  remarked  that  the 
attention  of  the  court  has  been  called  to  the 
aUeged  fflct  that  tbe  motives  of  those  who  se- 
cured the  passage  of  the  act  now  under  re- 
view were  unworthy  and  partisan.  I  am  not 
Informed,  Judicially  or  otherwise,  upon  this 
point;  nor  could  such  a  fact,  if  It  existed,  t>e 
material  In  this  controversy.  The  court  is 
required  to  pass  upon  the  constitutionality,  not 
the  propriety,  of  this  legislation,  I  am  cleariy 
of  opinion  that  the  act  under  consideration  is 
constitutional  and  valid,  except  as  to  the  clause 
limiting  eligibility  to  the  office  of  police  com- 
missioner to  membership  in  the  two  great  po- 
litical parties,  which'  should  be  elUnlnated 
therefrom.  The  Judgment  appealed  from 
should  be  reversed,  and  Judgment  ordered  for 
defendants  In  conformity  with  thto  opinion. 

MARTIN,  J.  (dissenttog).  The  only  question 
Involved  in  this  case  Is  tbe  constitntkmality  of 
chapter  427  of  tbe  Laws  of  1S96.  The  min- 
clpal  question  relates  to  tbe  validity  of  section 
1  of  that  act.  wblcb  amoids  section  3  of  title 
12  of  chapter  77  of  the  Laws  of  1870.  Wheth- 
er tills  act  was  politic  or  impolitic,  wise  or  un- 
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wise.  Is  not  to  be  considered  by  this  court,  as 
the  authority  to  determine  those  questions  is 
vested  in  the'  legislature  alone.  The  power  of 
the  legislature  to  pass  such  laws  as  It  may, 
in  its  discretion,  deem  proper,  and  for  the  best 
interests  of  the  state,  or  any  division  thereof, 
or  of  the  whole  or  any  portion  of  Its  Inhab- 
itants, has  been  conferred  upon  the  senate  and 
asaemblf,  and  Is  absolute  and  unlimited,  unless 
in  conflict  with  some  provision  of  the  federal 
or  state  constitution.  Const,  art.  3,  §  1.  While 
the  people  of  the  ,  state  are  sovereign,  and  orig- 
inally possessed  the  sole  power  of  legislation, 
yet  they  have  delegated  that  power  to  the  sen- 
ate and  assembly,  except  as  they  are  restricted 
by  constitutional  limitations.  Therefore,  be- 
fore a  law  can  be  declared  Invalid,  it  must  be 
found  to  be  In  conflict  with  some  provision  of 
the  organic  law.  People  v.  Fisher,  24  Wend. 
215,  220;  Cochran  v.  Van  Surlay,  20  Wend. 
365,  382;  Wynehamer  v.  People,  13  N.  T.  378, 
430;  Cooley,  Const.  Lim.  {6th  Ed.)  202,  204; 
Bank  v.  Brown,  26  N.  Y.  407,  409;  People  v. 
Cannon.  139  N.  Y.  32,  42,  34  N.  E.  759,  702; 
People  V.  Fla^,  46  N.  Y.  401,  404;  Rogers  v. 
Common  Council,  123  N.  Y.  173,  181,  25  N.  E. 
274,  275.  The  act  nnder  consideration,  like 
every  other  statute,  must  be  upheld,  unless  It 
Is  In  plain  and  substantial  conflict  with  some 
particular  provision  or  provisions  of  the  consti- 
tution. People  v.  Brlggs.  50  N.  Y.  553,  558; 
People  v.  Gillson,  109  N.  Y.  3S9,  397,  17  N.  E. 
343,  345;  People  T.  Durston,  119  N.  Y.  569, 
577,  24  N.  E.  6,  8;  People  v.  Rice,  135  N.  Y. 
4S4,  31  N.  E.  923. 

The  respondents  contend  that  the  provisions 
of  this  statute  which  declare  that  not  more 
than  two  of  the  poUce  commissioners  shall  be- 
long to  the  same  party  or  oi^^anlzatlon,  that 
each  member  of  the  common  council  shall  be 
entitled  to  vote  for  not  more  than  two  of  such 
persons,  and  that  no  person  is  eligible  to  the 
office  unless,  at  the  time  of  hia  election,  he  is  a 
member  of  the  political  party  or  organization 
having  the  highest  or  next  highest  representa- 
tion in  the  common  council,  are  In  contraven- 
tion of  the  constitution  of  this  state,  and,  con- 
sequently, void.  The  general  principle  contain- 
ed in  thesj  provisions  Is  by  no  means  new. 
For  more  than  a  quarter  of  a  century  the  cur- 
rent of  public  oplniou  and  of  federal  and  state 
legislation  has  been  in  the  direction  of  estab- 
lishing nonpartisan  boards  or  commissions  for 
the  administration  of  federal,  state,  and  mu- 
nicipal affairs.  Without  particularly  referring 
to  the  various  statutes  creating  boards  or  com- 
missions for  the  administration  of  the  affairs 
of  the  federal  or  state  government,  but  con- 
fining our  examination  to  a  portion  of  the  cities 
of  the  state,  we  find  that  in  some  form  or  other 
this  principle  exists  in  the  statutes  regulating 
the  municipal  affairs  of  a  majority  of  them. 
Thus,  In  the  city  of  Yonkcra,  four  commisslon- 
eia  of  police  are  appointed  by  the  common 
council  by  ballot,  and  each  member  present 
can  vote  for  only  two.  Laws  1873,  c.  163.  In 
the  dty  of  Utlca  tbe  mayor  appoints  the  police 
fuid  flee  commlBalonera,  two  of  whom  are  ap- 


pointed from  each  of  the  two  principal  po- 
litical parties  of  tbe  state.  Laws  1874,  c.  314. 
In  tbe  city  of  Glmira  such  commlsslonera  are 
appointed  by  the  cmnmon  council,  and  such 
appointments  arc  required  to  be  so  made  that 
the  two  principal  political  parties  represented 
in  the  council  shall  be  equally  represented. 
Laws  1875,  c.  370,  tit  8,  §  103,  eubd.  2,  as 
amended.  Tbe  charter  of  the  city  of  Bingliam- 
ton  requires  the  mayor  to  appoint  four  such 
commissioners,  two  from  each  of  the  two  prin- 
cipal political  parties  of  the  state;  and  when 
a  vacancy  occurs  that  tbe  common  council  shall 
appoint  a  successor  m  the  same  manner.  Laws 
18S1,  c.  6,  5  1.  An  act  to  establish  a  board  of 
fire  commissioners  for  the  city  of  Rome  pro- 
vides that  the  mayor  shall  appoint  four  com- 
misslonei^  two  of  whom  shall  be  selected  from 
each  of  the  two  principal  political  parties  of  the 
state,  and  at  the  expiration  of  the  term  of  any 
such  commissioner,  his  successor  shall  be  ap- 
pointed from  the  political  party  to  which  the 
former  belonged-  Laws  1881,  c.  517,  §9  2,  4. 
Tbe  charter  of  the  city  of  Lockport  provides 
for  the  appohitmait  of  four  police  commission- 
ers, two  of  whom  shall  be  members  of  each 
of  the  two  prhicipal  political  parties.  Laws 
1882,  c.  48.  An  act  to  establish  a  police  de- 
partment in  the  dty  of  Buffalo  provides  that 
the  mayor  shall  appoint  two  citizens  as  oHnmls- 
slouers  of  police,  one  from  each  of  tbe  two  prin- 
cipal political  parties,  and  that  in  all  appoint- 
ments thereafter  made  the  nonpartisan  char- 
acter of  tbe  board  shall  be  preserved  and  mahi- 
tabled.  Laws  18S3,  c.  359,  {2.  An  act  to 
Increase  and  reorganize  the  pc^ce  force  in  the 
city  of  Troy  provides  that  the  common  coimcii 
shall  appoint  two  police  conunlesioners  of  op- 
posite politics,  and  at  tbe  expiration  of  their 
term  tbe  successor  of  the  two  whose  terms  of 
office  shall  expire  shall  be  elected  by  ballot  by 
the  common  council,  but  that  no  member  of  the 
council  shall  vote  for  more  than  one  of  such 
commisslouers.  Laws  1S85,  c.  54,  S  1.  Chap- 
ter 79  of  the  Laws  of  1877  pi-ovlded  for  the 
reorganization  of  the  flre  department  of  tbe  city 
of  Syracuse,  that  such  commissioners  should 
be  elected,  but  that  no  haUot  should  contahi 
more  than  one  name,  and  the  two  xwrsons  re- 
ceiving tbe  highest  number  of  votes  should  be 
elected.  Chapter  17  of  the  Laws  of  1809  pro- 
vided for  the  election  of  four  police  commis- 
sioners hi  that  city,  but  declared  that  no  t)allot 
should  contain  m<»:e  than  two  names.  Laws 
1874,  c.  542.  The  charter  of  the  city  of  Syra- 
cuse provides  for  a  fire  conmiisslon,  and  also 
tor  a  police  commission,  and  that  tlie  commis- 
sioners then  in  office  should  continue  until  the 
expiration- of  their  term,  when  the  mayor  is 
required  to  appoint  as  successors  to  such  com- 
missioners persons  who  shall  belong  to  the 
same  political  party  as  the  commissioners  whom 
they  are  appointed  to  succeed.  The  provisions 
as  to  fire  and  police  commissioners  are  identical. 
Laws  1S85,  c.  20,  g§  186.  187,  205,  206.  The 
statute  ^tabllshiug  a  board  of  iwlice  commis- 
sioners for  the  city  of  Watertown  requires  the 
mayw  to  ai^olnt  tour  commissioners,  two  from 
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eadi  of  the  two  principal  political  parties  ot 
the  Btate,  and  that  the  socceasor  to  an?  anch 
commissioner  shall  be  a  member  of  the  political 
party  to  which  the  oommlssloDer  whose  ofBce 
has  expired  belonged.  Laws  1685,  c.  180,  S 
19.  Chapter  255  of  the  Laws  of  1870  provides 
for  the  election  of  four  police  commissioners 
for  the  city  of  Oswego,  but  that  no  ballot  shall 
contain  more  than  two  names.  Chapter  46 
of  the  Laws  of  1879  contains  the  same  provi- 
sion as  to  the  election  of  school  commissioners 
for  that  city.  Chapter  197  of  the  Laws  of 
1867  provided  tor  filling  vacandes  In  the  board 
of  fire  commisaloners  in  the  city  of  Albany,  and 
that  no  ballot  should  contain  more  than  one 
name.  Chapter  32S  of  the  Laws  of  1380  de- 
clared that  no  member  of  tbe  common  conncU 
of  the  dty  of  Troy,  In  electing  police  commls- 
sfcmerB.  sbonld  vote  for  more  than  one.  Chap- 
ter 186  of  tbe  I*ws  of  1872  provided  for  the 
election  of  fonr  police  commissioners  for  the 
dty  of  Albany,  bnt  that  no  voter  should  be 
entitled  to  vote  for  more  than  two  persons  for 
gndb  office.  Chapter  515  of  the  Laws  of  1874 
related  to  the  election  of  aldermen  in  the  city 
of  New  York,  and  provided  that  three  should 
be  dected  for  each  ward  except  the  eighth, 
bnt  that  no  voter  should  vote  for  more  than 
two.  The  same  principle  has  existed  in  stat* 
utes  relating  to  the  appointment  of  election 
cers  since  the  organization  of  our  state  govern- 
ment, although  not  protected  by  any  constitu- 
tional provision  before  (he  amendment  of  1894, 
the  obvious  purpose  of  which  was  to  forbid  any 
change  In  thpse  time-honored  lawa  The  stat- 
utes already  referred  to  sufficiently  show  the 
course  of  legislation  In  this  state  upon  the 
subject,  and  rendra*  the  examination  of  other 
statutes  quite  unnecessaiy. 

If  all  tbe  various  statutes  of  the  state 
relating  to  the  government  of  cities  which 
contain  provisions  Involving  the  principle 
contained  In  the  statute  under  consideration 
are  to  be  held  void,  It  must  result  in  a  gen- 
eral derangement  of  the  affairs  of  all  the 
cities  In  the  state,  and  lead  to  boundless  con- 
fusion in  matters  relating  to  their  govern- 
ment. "An  unconstitutional  act  Is  as  if  it 
had  never  been  passed  by  tbe  legislature. 
It  can  confer  no  rights  and  aCfoi-d  no  pro- 
tection." Bridge  Co.  v.  Paige,  83  N.  Y.  178, 
190;  Oooley,  Const.  LIm.  188;  End.  Interp. 
8t  I  858.  Relying  upon  the  validity  of  this 
principle,  c(Kmnlssions  for  the  police,  fire, 
and  other  departments  of  the  various  cities 
have  been  organized  under  statutes  contain- 
ing the  Identical  principle  contained  In  this, 
which  must  be  regarded  and  treated  as  inval- 
id if  this  statute  Is  held  void  for  that  rea- 
son. If  the  various  statutes  under  which 
such  commissions  have  been  appointed  are 
Invalid,  it  must  necessarily  follow  that  all 
tbe  appointments  made  by  such  commissions 
are  also  Invalid,  and,  consequently,  all  the 
members  of  the  police  force,  Are  and  other 
departments  of  such  cities,  and  all  officers 
SHKiinted  by  these  various  commissions,  ai« 
without  title  to  their  office,  are  entitled  to 
v.45M.E.no.l— 3 


no  compensation,  and  may  be  held  liable  for 
many  acts  they  have  performed  in  reliance 
upon  the  Integrity  of  the  provisions  of  these 
varions  statutes.  It  is  to  be  presumed  that 
this  court  will  adhere  to  the  principle  of  the 
decision  In  this  case,  and  it  must  apply  to 
every  such  city  In  the  state,  and  be  regarded 
as  condemning  all  such  provisions  in  the  va- 
rious statutes  under  which  they  were  Incor- 
porated or  by  which  they  are  governed. 
Hence  the  question  of  their  validity  Is  a 
far-reaching  ^ne,  and  is  of  great  impoi^ 
tance.  Involving,  as  it  does,  fbe  governmental 
affairs  of  nearly  every  dty  In  the  state. 
Therefore  it  should  not  be  hastily  or  Incon- 
siderately held  invalid,  whatever  may  have 
been  the  purpose  which  Induced  the  passage 
of  this  particular  act.  Its  purpose  must  be 
presumed  to  have  been  proper,  especially  in 
view  of  tbe  fact  that  tbe  police  and  fire 
commissioners  for  that  city  were  elected 
nearly  30  years  since,  under  a  statute  which 
Included  the  principle  contained  In  this.  Not 
only  Is  every  Intendment  lu  favor  of  the  va- 
lidity of  statutes,  but  no  motive,  purpose,  or 
intent  can  be  imputed  to  tbe  legislature  In 
the  enactment  of  a  law  other  than  such  as 
are  apparent  upon  the  foce  of  and  gathered 
from  the  law  Itself.  People  v.  Albertson,  55 
N.  Y.  54.  Moreover,  If  the  purpose  which  in- 
duced Its  passage  was  Improper,  still  the  re- 
sponsibility Is  not  ours,  but  rests  elsewhere. 
Unless  these  provisions  of  the  statute  are 
plainly  and  clearly  In  substantial  conflict 
with  some  particular  provision  of  the  constl- 
tntion,  this  court  should  not  declare  them 
void.  There  should  be  no  reasonable  doubt 
of  tbe  unconstitutionality  of  a  statute  before 
it  should  be  annulled  by  Judldal  action,  and 
all  doubtful  questions  should  be  resolved  in 
favor  of  the  validity  of  the  act,  or,  as  was 
said  by  Allen,  J.,  in  People  v.  Albertson,  su- 
pra: "A  law  which  has  received  the  sanc- 
tion of  the  legislature  and  the  approval  of 
the  executive  should  only  be  held  void  as  re* 
pugnant  to  the  constitution  when  the  repug- 
nancy is  clearly  demonstrated." 

From  1867  to  1896  the  legislature  has  al- 
most yearly  passed  "statutes  involving  In 
some  form  tbe  general  principle  contained 
In  the  statute  under  consideration,  which 
have  been  approved  by  the  executive  and 
acted  upon  by  the  different  municipalities 
without  dissent  or  question.  As  early  as 
18G7  that  principle  was  applied  to  the  elec- 
tion of  fire  commissioners  In  the  city  of  Al- 
bany, and  In  1872  was  applied  to  the  election 
of  police  commissioners  for  that  city.  Thus 
for  nearly  30  years,  notwithstanding  the 
frequent  changes  of  <^cers  In  the  different 
mnnlclpalltles,  a  practical  construction  has 
been  given  to  the  constitution,  so  far  as  It 
affects  laws  containing  this  principle,  to  the 
effect  that  they  are  valid,  and  controlling 
as  to  the  matters  to  which  they  relate.  Tbe 
practical  construction  given  by  the  legisla- 
ture to  constitutional  provlstons,  for  many 
years  acquiesced  In  and  acted  upon,  unquee- 
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tloned  by  th&  ezecntiTe  and  admlnistratiTe 
branches  of  the  goTemiuen^  la  entitled  to 
controlling  weight  in  Its  interpretation,  and 
has  almost  the  force  of  a  Judicial  exposition. 
People  T.  Dayton.  55  N.  Y.  967,  378;  People  t. 
Home  Ins.  Co.,  92  N.  Y.  328, 337;  In  re  Wash- 
ington St.  A.  &  P.  R.  Co..  US  N.  T.  442,  447.  22 
N.  B.  356,  857;  People  r.  Murray.  149  N.  Y. 
367.  376.  44  N.  B.  146.  150.  As  was  said  by 
Rnger,  O.  3.,  in  the  Home  Ins.  Co.  Case,  supra: 
"It  would  now  seem  too  late  to  raise  a  ques- 
tion of  such  Importance  and  fraught  with 
such  dangerous  conseauences  to  those  en- 
gaged In  the  enforcement  of  the  laws."  I 
think,  as  was  In  effect  said  by  Andrews,  C. 
J.,  In  the  Murray  Case,  supra,  this  leglslatlTe 
policy  which  has  prevailed  for  so  long  a 
period,  sanctlmed  by  numerous  statutes, 
never  Questioned  in  the  courts,  and  acqui- 
esced In  by  all  departments  of  the  state  and 
municipal  goremments.  Is  a  practical  con- 
struction of  the  provision  now.  in  question; 
and  thia  oonstructlon  ought  not  now  to  be 
disturbed.  I  bad  supposed  the  forcing  to 
be  a  well-estaUished  rule  of  law,  to  be  ap- 
plied with  the  same  certainty  and  uniformly 
as  any  other,  and  not  a  mere  rule  of  conven- 
ience. If  this  supposition  Is  ccMTect,  then 
I  cannot  understand  why  it  should  have  been 
applied  to  sustain  the  excise  law,  and*  the 
varions  other  statutes  under  consltteratlon  In 
the  cases  cited,  and  not  In.  this.  If  there 
was  ever  a  case  where  the  principle  of  prac- 
tical construction  should  be  applied,  mani- 
festly this  is  om.  Every  correct  principle 
and  propM:  consideration  requires  IL  The 
confusion,  donngement,  and  consequent 
hardship  that  must  follow  the  condemnation 
of  all  these  statutes  se^  to  me  to  demand 
the  application  of  that  ^nciple  In  this  case, 
if  necessary  to  uphold  this  and  the  various 
other  statutes  authorizing  the  (Mrganlzatlon 
of  commissions  for  the  management  and  con- 
tn>l  of  the  municipal  affairs  of  a  majority 
of  the  cities  of  the  state.  The  principle  In- 
volved in  this  class  of  legislation  has  been 
expressly  approved  by  this  court.  In  the 
case  of  Rogers  v.  Common  Council,  123  N. 
Y.  173,  25  N.  B.  274, 'Judge  Feckham,  who 
delivered  the  opinion  of  the  court  In  that 
case,  fully  discussed  the  quesUrai  of  tanprov- 
Ing  the  public  service  by  means  of  nonparti- 
sah  commlssifflui  or  boards.  He  in  strong 
terms  commended  that  principle,  and  as 
strongly  condemned  what  be  termed  the 
Bemlbarbarous  system  represented  by  the  max- 
im that  "to  the  victors  belong  the  Bpoils." 
In  that  opinion  all  the  Judges  of  this  court 
concurred,  except  Ruger,  C.  J.,  who  concur- 
red in  the  result.  Thus  to  the  wisdom  and 
propriety  of  this  class  of  legislation  this 
court  seems  fnl^  committed.  If  the  princi- 
ple there  commended  Is  to  be  now  condemn- 
ed, and  this  class  of  statutes  Is  to  be  held 
Invalid,  we  shall  take  a  long  step  backward. 
It  will  constitute  a  positive  retreat  from  the 
position  that  the  public  affairs  of  the  mnnld- 
palitles  of  the  state  should  be  removed  from 


the  influence  of  partisan  politics;  and,  be- 
sides, It  will  be  accompanied  by  the  disas- 
trous consequences  already  indicated,  and 
demoralize  and  serlonaly  injure  the  public 
service. ' 

The  question  In  the  Rogers  Case  arose  un- 
der the  civil  service  act  of  1883,  which  pro- 
vided for  the  appointment  of  three  clvU  service 
commissioners,  not  more  than  two  of  whom 
should  be  adherencs  of  the  same  party;  and 
it  was  held  not  to  be  violative  of  any  of  the 
provisions  of  the  state  constitution.  We  have 
In  that  case  a  direct  authority  to  the  effect  that 
the  provision  of  tne  statute  under  considera- 
tion, which  provides  that  not  more  than  two 
of  the  four  police  commissionerB  to  be  appointed 
shall  belong  to  tiie  same  political  party  or  or- 
ganization, is  valid.  Indeed,  It  is  conceded 
by  the  respondents  that,  if  this  provision  stood 
alone,  the  constitutional  objections  now  urged 
against  It  could  not  be  sustained.  They,  how- 
ever, In^t  that  the  provision  which  follows, 
dedaring  that  each  member  of  the  common 
council  shall  be  entltied  to  vote  for  not  more 
than  two  of  such  persons,  and  the  four  per- 
sons recelvli^  the  highest  number  of  votes 
shall  be  such  ccmunlssioners,  Is  in  conflict  with 
the  provisions  of  the  constitution.  The  claim 
now  most  strongly  urged  is  that  under  the 
provisions  ot  section  2  of  article  10  the  leg- 
.idature  bad  tbe  power  to  select  the  locsd  au- 
thority by  which  the  appointment  should  be 
made,  but  that,  having  confored  tiiat  power 
upon  the  common  coimcll.  It  must  be  regarded 
as  conferring  the  authority  upon  that  body  as 
such;  that  it  can  only  act  as  a  ooUecUve,  offi- 
cial body  by  the  voice  of  its  majority,  and  that 
tills  provision  is  consequently  void.  If  by 
this,  act  the  legislature  had  selected  the  com- 
mon council  as  the  authority  by  which  such 
appointment  should  be  made,  without  any  pro- 
visions as  to  the  manner  In  which  such  com- 
missioners should  be  elected.  It  might,  perb^ts, 
be  that  it  could  have  acted  only  In  the  man- 
ner suggested.  But  such  is  not  the  case.  It 
provided  that  In  determining  who  should  be 
elected  such  commissioners  each  member  of 
the  council  should  vote  fbr  not  more  than  two, 
the  practical  effect  of  which  was  to  carry  Into 
execution  the  provision  that  no  more  than 
two  of  such  commissioners  should  belong  to 
the  same  political  party  or  organization,  on  the 
assumption  that  the  members  constituting  the 
common  council  would  vote  for  commissioners 
who  were  members  of  their  own  party.  That 
the  legislature  possessed  the  power  to  amend 
the  charter  of  the  dty  of  Albany  so  as  to  de- 
fine the  duties  and  prescribe  the  powers  of 
the  common  council,  and  to  dbect  the  manner 
in  which  it,  as  the  authority  of  that  city, 
should  elect  the  police  commissioners,  I  have 
no  doubt.  It  could  have  provided  that  there 
should  have  been  a  two-thirds  vote,  a  majority 
vote,  or  less.  The  municipality,  the  existence 
of  the  common  council,  the  duties  It  shall  per- 
form, and  all  its  acts  of  a  governmental  char- 
acter are  under  the  control  of  the  legislature. 

Section  1  of  article  8  <tf  the  constitution  of 
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tlie  state  anthoriseB  the  legislature  to  create 
tnanlcItHil  corpomttona  Xxy  gcneiftl  or  Eqp«clal 
acts,  and  to  alter  or  repeal  sucb  acts  from 
time  to  time.  In  People  t.  Briggs,  supra, 
Ghntch,  C.  J.,  Bald:  "A  municipal  corporation 
Is  a  part  of  tbs  governmental  machlneiy  of  the 
state,  oij^nlzed  not  for  the  purpose  of  private 
gain,  like  private  cozporatlons,  bat  for  the  pur- 
pose of  exercising  certain  functions  of  govern- 
ment, within  a  specified  locality;  and  It  pos- 
sesses SQch  pow^  and  such  on^,  as  are  con- 
ferred qpon  It  Ify  the  l^lslatnre;  and  they 
are  to  be  exercised  in  snch  form,  mode,  and 
manna,  and  l^  sach  agendas,  as  the  legisla- 
ture may  from  time  to  time  prescribe,  within 
the  Ihnlts  of  the  constltutloa  •  •  •  Over 
all  Its  (dvU,  political,  or  goremmental  powers 
the  legislature  Is,  In  tlie  nature  of  things,  su- 
preme, and  without  limitation,  unless  restrain- 
ed by  the  constitution.'*  Dfllon,  tat  bis  work 
on  Municipal  Corporations,  In  treating  of  the 
power  of  the  legislature  over  municipal  corpo- 
rations, says:  "Over  all  Its  (HvU,  political,  or 
governmental  powers  the  authority  of  the  leg- 
islature Is,  in  the  nature  of  things,  supreme, 
and  without  limitation,  unless  the  limitation 
is  found  in  the  comtltotion  of  the  particular 
state." 

Assuming,  then,  as  we  must,  that  the  legis- 
lature bad  the  power  to  provide  In  what  man- 
ner the  common  council  should  discharge  Its 
duties,  tt  bad  the  authority  to  provide  for  the 
election  of  police  conmissloners  in  the  manner 
poUited  out  by  the  statute.  The  effect  of  this 
provision  was  to  amend  the  charter  of  the 
of  Albany  so  far  as  tt  related  to  the  man- 
ner in  which  the  common  comlcll  should  act. 
As  there  Is  no  ccmstltuUonal  provision  which 
In  any  way  prevents  the  l^slatare  from  pro- 
viding the  manner  In  which  that  body  shall  act 
In  the  selection  of  officers.  It  Is  quite  plain,  I 
think,  that  this  statute  Is  not  in  conflict  with 
the  provision  of  the  constitution  under  consid- 
eration. It  is,  however,  suggested  that  under 
this  statute  the  members  of  the  common  coun- 
cil might  all  vote  for  only  two  members  of  the 
police  commission,  and  that  then  their  power 
would  be  spent,  and  only  two  memt)ers  elected. 
This  suggestion  must,  I  think,  be  regarded  as 
too  speculative  and  Improbable  to  require  dis- 
cussion or  serious  consideration.  But,  should 
that  condition  arise,  there  would,  at  most,  be 
a  vacancy  In  the  office  of  two  commissioners, 
which  might  be  filled  In  the  manner  pointed 
out  in  the  statute.  Moreover,  If  the  statute  Is 
simply  defective,  It  by  no  means  follows  that 
the  whole  statute  must  be  condemned.  It  may 
be  observed.  In  passing,  that  the  question 
whether  the  police  commissioners  to  be  thus 
appointed  were  officers  of  the  city  within  the 
nwl"^^g  of  the  provisions  of  section  2  of  arti- 
de  10  may  not  be  entirely  free  from  doubt 
Fire  Department  of  New  York  v.  Atlas  S.  S. 
Co..  106  N.  Y.  566,  13  N.  E.  329. 

It  has  been  Intimated  that,  while  the  legisla- 
ture possesses  the  power  to  select  and  confer 
upon  the  authorities  of  a  city  the  right  to  ap- 


pohxt  all  city  officers  whose  election  or 
polntment  la  not  provided  for  by  the  constitu- 
tion, yet  it  has  no  power  to  in  any  way  limit 
that  right  by  providing  the  method  in  which 
such  aK>ointments  shall  be  made  by  the  ci^ 
authorities,  or  the  qualifications  which  such 
appointees  shall  possess.  In  People  t.  War- 
den of  City  Prison,  144  N.  Y.  529,  89  N.  B. 
686,  the  validity  of  chapter  602  of  the  Laws 
of  1802  was  considered  by  this  court,  and  It  was 
beld  to  be  constitutional  and  valid.  By  the 
provisions  of  that  act  It  was  made  tiie  du^  (tf 
the  mayor  of  each  of  the  cities  of  the  state 
to  appoint  a  board  for  the  examination  of 
plumbers  of  eaCh  dty,  to  consist  of  five  pei^ 
sons;  two  to  be  master  plumbers  of  not  less 
than  10  years'  experience,  one  to  be  a  journey- 
man plumber  of  like  experience,  and  the  others 
to  be  the  chief  Inspector  of  plumbing  and  drain- 
age of  the  board  of  health,  and  the  chief  en- 
gineer having  (barge  of  sewers  in  such  dty. 
Thus,  hy  that  act  the  legislature  hi  effect  pre- 
scribed not  only  the  qualifications  which  the 
appointees  should  possess,  but,  as  to  some, 
practically  who  should  be  appointed.  It  Is 
possible  that  that  dedston  may  be  sustataied 
upcm  the  ground  that  those  officers  fell  within 
the  last  sentence  (tf  tliat  section  at  the  consti- 
tution which  provides  that  all  officers  whose 
office  may  hereafter  be  created  may  be  elected 
or  appointed,  as  the  legislature  may  direct, 
although  not  placed  on  that  ground.  It  seems 
to  me,  however,  that  the  doctrine  of  that  case 
bears  upon  the  question,  and  tends  to  sustain 
the  validity  of  the  statute  under  consideration, 
BO  far  as  this  Immediate  question  Is  concerned. 

In  the  Rogers  Case,  supra,  It  was  argued  that 
the  dvll  service  act,  which  was  then  under 
examination,  was  violative  of  this  section  of 
the  constitution.  The  provisions  of  that  stat- 
ute required  the  mayor  to  prepare  certain  rules 
under  which  the  city  officers  were  to  be  se- 
lected, which  were  to  go  into  effect  only  when 
approved  by  the  state  civil  service  commis- 
sion, and  that  no  officer  or  clerk  should  be  ap- 
pointed, and  no  person  should  be  [termltted  to 
enter  or  be  promoted  Into  the  classes  establish- 
ed, until  be  had  passed  the  required  examina- 
tion. It  was  contended  that  the  power  con- 
ferred upon  the  public  authorities  of  the  city 
to  appoint  a  street  or  health  Inspector  of  that 
city  was  limited  by  such  requirement,  and 
hence  the  act  of  1883  was  void,  as  being  In 
contravention  of  section  2  of  artlde  10  of  the 
constitution.  Thus,  by  that  act,  the  authority 
to  appoint  city  officers  was  limited  to  an  extent 
which  required  them  to  be  examined  under  the 
provisions  of  that  statute,  and  under  rules  to 
tie  approved  by  the  civil  service  commission; 
but  it  was  held  that  there  was  no  such  limita- 
tion upon  the  rights  of  the  local  authorities  to 
appoint  such  officers  as  to  bring  the  statute 
within  the  condemnation  of  that  provision  of 
the  constitution.  It  will  be  remembered  that 
that  statute  was  passed  before  the  amendment 
to  the  constitution. 

Again,  It  is  a  wdl-establlshed  rule  of  qon- 


Digitized  by  Google 


86 


46  NOBTHBASTBBN  BEPORTEB. 


(N.  Y. 


structlon  that  before  a  statute  should  be  de- 
clared invalid  It  shcHild  appear  that  It  1b  in 
plain  and  substantial  conflict  with  some  par- 
ticular provision  of  the  constitution.  Thus 
the  conflict  must  not  only  be  plalu,  but  it 
must  be  substantial  as  well.  The  statute  must 
be  affected  by  the  provision  of  the  constitution 
relied  upon  in  some  substantial  and  material 
particular.  If  that  portion  of  a  statute  which 
Is  relied  upon  as  a  basis  tor  Its  ooudenmatlon 
Is  not  essential  to  the  accomplishment  of  its 
general  purpose,  the  statute  cannot  be  said  to 
be  in  eubstautial  conflict  with  the  constitution. 
The  fact  that  a  statute  may  be  in  conflict  with 
the  fundamental  law  In  some  sl^t  or  unes- 
sential particular  forms  no  Just  ba^  for  its 
condemnation.  In  other  words^  unless  the  pro- 
vision of  a  statute  will  effect  a  result  which 
will  subvert  the  object  and  frustrate  the  pur- 
pose of  the  constitution,  It  should  be  hdd  valid. 
"The  substance  of  a  thing  Is  the  essential  or 
important  part;  the  material 'thing;  that  In 
and  for  which  a  thing  chiefly  exists."  See 
"Substance,"  Abb.  Law  Diet;  And.  Law  Diet; 
Hap.  &  L.  Law  DIcL 

It  is  manifest  from  a  reading  of  this  stat- 
ute that  the  purpose  of  this  provision  was 
merely  to  carry  Into  effect  the  former  provi- 
sion that  not  more  than  two  of  the  commis- 
sioners should  belong  to  the  same  political 
party.  It  was  the  means  devised  by  the  legisla- 
ture to  cany  Into  execution  what  Is  conceded  to 
be  a  valid  provision  of  the  statute.  The  domi- 
nant purpose  of  that  provision  was  to  establish 
for  the  city  of  Albany  a  nonpartisan  board  of 
commissioners.  Whether  the  means  to  secure 
that  result  was  a  provision  that  each  member  of 
the  common  council  should  not  vote  for  more 
than  two  of  such  commissioners,  or  that  each 
member  should  vote  for  the  four  commissioners, 
only  two  of  whom  should  belong  to  the  same 
political  party,  was  at  most  a  mere  matter  of 
detail  by  which  to  accomplish  the  chief  pur- 
pose of  the  act.  If  this  provision  had  not  been 
Included  In  the  statute,  manifestly  the  latter 
would  have  been  the  plan  by  which  the  purpose 
of  the  legislature  would  have  been  carried  Into 
effect.  That  the  statute  has  provided  a  dlffer- 
^t  method  to  accomplish  the  same  purpose  Is 
unessential,  and  the  provision  cannot  be  prop- 
erly said  to  be  one  of  substance.  Indeed,  that 
the  aldermen  or  members  of  the  common  coun- 
cil as  such  were  authorities  of  the  city  within 
the  meaning  of  the  constitution,  I  have  no 
doubt.  People  v.  Raymond,  37  N.  X.  42S,  431; 
People  T.  State  Board  of  Canvassers,  129  N. 
Y.  306,  29  N.  E.  346. 

The  respondents  also  contend  that  the  pro- 
vision of  this  statute  which  declares  that  no 
person  is  eligible  to  the  office  of  police  com- 
missioner unless,  at  the  time  of  his  election,  he 
Is  a  member  of  the  political  party  or  organiza- 
tion having  the  highest  or  next  highest  repre- 
sentation in  the  common  council,  is  void  under 
the  provisions  of  the  constitution  of  the  state. 
Many  of  the  statutes  to  which  we  have  al- 
ready referred  contain  a  similar  provision,  and 


hence  the  doctrine  of  practical  construction  is 
applicable,  and  this  provision  may  be  sustained. 
Independent  of  that  doctrine,  I  ml^^t  be  In- 
clined to  agree  with  the  contention  of  the  re- 
spondents. But  I  do  not  deem  It  necessary  to 
determine  the  question  whether  that  provision 
Is  valid  or  invalid.  If  the  latter,  I  am  of  the 
(pinion  that'  It  may  be  eliminated  from  the 
act,  and  stIU  the  apparent  and  manifest  object 
and  purpose  of  the  legislature  be  effected  1^ 
the  statute  as  It  would  then  remain.  It  se^ns 
to  be  well  settled  that  where  only  a  part  of  a 
statute  is  unconstitutional  that  fact  does  not 
authorize  the  court  to  declare  the  remainder 
void,  unless  the  provisions  are  so  dependent 
and  connected  with  the  object  or  purpose  of 
the  act  that  it  cannot  be  presumed  that  the 
legislature  would  have  passed  it  without  In- 
cluding such  void  provision.  The  fact  that  the 
legislature  may  have  erred  in  a  matter  of  de- 
tail does  not  defeat  the  whole  act  where,  when 
the  unconstitutional  portion  of  the  statute  is 
stricken  out,  that  which  remains  Is  complete 
In  Itself,  and  capable  of  being  executed  In  sub- 
stantial accordance  with  the  apparent  legisla- 
tive Intent.  People  v.  Bull,  46  N.  Y.  57,  69; 
Gordon  v.  Comes,  47  N.  Y.  608,  617;  People 
V.  Brlggs,  50  N.  T.  553;  People  v.  Kelly,  76 
N.  Y.  475,  489;  In  re  Village  of  Mlddletown, 
82  N.  Y.  196;  Duryee  v.  Mayor,  etc.,  96  N.  Y. 
477;  People  v.  Kenney,  Id.  294;  Lawtou  v. 
Steele,  119  N.  Y.  226,  23  N.  E.  878;  Bridge 
Co.  V.  Smith,  148  N.  Y.  640,  42  N.  B.  1088. 
An  examination  of  these  cases  discloses  the 
extent  to  which  this  court  has  proceeded  In 
applying  that  rule  to  various  statutes  when 
they  have  contained  unconstitutional  provi- 
sions and  still  have  been  upheld  as  to  the  re- 
mainder. In  many  of  them  this  court  seems 
to  have  gone  further  than  is  required  to  sus- 
tain the  statutes  in  question.  Who  can  say 
that  there  Is  any  such  connection  or  depend- 
ence between  this  provision  and  the  remainder 
of  the  statute  that  It  must  be  presumed  that 
the  legislature  would  not  have  passed  it  with 
this  provision  eliminated,  or,  in  other  words, 
that  it  cannot  be  presumed  that  it  would  have 
passed  it  omitting  that  provision,  if  It  had  been 
regarded  as  Invalid?  I  do  not  think  It  can  be 
reasonably  doubted  that.  If  the  legislature  had 
supposed  or  understood  that  this  provision  was 
Invalid,  It  would  still  have  passed  the  statute 
without  it.  Nor  do  I  think  the  other  provisions 
of  the  statute  are  so  connected  with  or  de- 
pendent upon  that  provision  that  they  cannot 
be  divided  without  defeating  the  object  and 
intent  of  the  statute. 

As  has  already  been  suggested,  the  control- 
ling purpose  of  this  statute  is  to  provide  for 
the  appointment  of  four  police  commissioners 
for  the  city  of  Albany,  only  two  of  whom 
should  belong  to  the  same  political  party.  If 
the  provision  that  no  person  Is  eligible  to  the 
office  of  police  commissioner,  unless  at  the 
time  of  his  election  he  Is  a  member  of  the 
political  party  or  organization  having  the  high- 
est or  next  the  highest  repres^tatlon  In  the 
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common  connoll,  were  entirely  blotted  out,  the 
statute,  as  It  would  then  remain,  would  ob- 
viously carry  into  effect  the  fundamental  and 
BObetantlal  Inteot  and  purpose  of  tlie  leglsla- 
tnra. 

The  respondents  also  contend  tbat  tbe  pro- 
TlstoQ  Of  the  statute  for  flUlng  vacancies, 
by  which  the  mayor  is  permitted  to  appoint 
commissioners  ni>on  the  written  recommen- 
dation of  a  majority  of  the  members  of  the 
council  belonging  to  tbe  same  political  party 
or  organization  as  the  police  commissioner 
whose  office  is  Tacant,  Is  also  In  conflict 
with  section  2  of  article  10  of  fbe  constitution. 
Section  5  of  article  10  of  the  constitution 
provides  that  the  legislature  shall  provide 
for  filling  vacancies  In  office.  In  People  v. 
Snedeker.  14  N.  Y.  52,  59,  It  was  said:  "The 
effect  of  this  provision  of  the  constitution 
doubtless  was  to  confer  upon  the  legislature 
tbe  power  to  provide  tor  filling  vacancies  in 
a  different  manner  from  the  existing  method 
In  case  it  should  be  deemed  proper."  In  the 
case  of  Rogers  v.  Common  Council,  123  N. 
Y.  173,  25  N.  B.  274,  chapter  354  of  the 
Laws  of  1883  was  under  consideration.  That 
statute  contained  a  provlsloa  tbat  any  va- 
cancy in  tbe  position  of  <9>mmlBSloner  should 
be  so  filled  by  the  governor,  by  and  with 
the  advice  and  consent  of  the  senate,  as 
to  conform  to  the  conditions  for  the  first 
selection  of  such  commissioner.  The  spirit 
of  ttiat  provision  la  practically  Identical  with 
that  contained  In  the  act  under  consideration; 
and  that  case  should,  I  thln^  be  regarded 
as  an  authority  to  the  effect  that  such  a 
provision  Is  valid.  I  am  unable  to  discover 
any  provision  of  the  constitution  with  which 
this  portion  of  the  statute  Is  In  conflict.  It 
l8  simply  the  means  adopted  by  the  legisla- 
ture to  carry  Into  effect  and  continue  the 
prln<dpal  purpose  of  the  act  that  no  more 
than  two  of  the  commissioners  should  at 
any  time  belong  to  the  same  political  party. 
The  latter  provision  being  confessedly  valid, 
I  think  the  means  provided  to  continue  the 
condition  thus  created  were  also  valid. 

I  am  unable  to  find  >in  tbe  constitution 
any  provision  which  renders  void  that  por- 
tion of  tbe  act  which  provides  that,  in  case 
of  a  failure  by  the  board  of  police  commis- 
sioners to  appoint  the  chief  of  police,  the 
senior  captain  should  act  as  such  until  tbe 
board  should  make  an  appointment.  The 
purpose  of  this  provision  clearly  was  to  pro- 
vide for  an  emergency  that  might  arise,  and 
thus  prevent  the  city  from  being  without  a 
chief  of  police  until  such  appointment  should 
be  made.  Its  effect  was  to  confer  tempo- 
rarily upon  a  city  officer  added  powers,  and 
Impose  upon  him  other  duties,  which  be 
would  be  required  to  discbarge  while  the 
emergency  continued.  That  the  legislature 
possessed  tbe  power  to  amend  tbe  charter  of 
the  city  of  Albany  so  as  to  provide  that  In 
such  an  emergency  one  of  its  officers  sboxild 
discharge  other  and  added  duties,  I  have 
no  doubt  The  autfaoiltr  of  the  legislature 


ov^r  such  a  municipality  has  already  been 
considered,  and  I  think  It  possessed  the 
power  to  enact  the  provision  under  considera- 
tion, and  that  it  is  valid. 

Nor  do  I  think  tbe  provisions  of  section  4 
of  the  act,  which  provide  that  no  person 
shall  be  eligible  to  appointment  as  patrol- 
man of  the  city  who  Is  over  the  age  of  40 
years,  violate  the  provision  of  section  9  of 
article  5  of  the  constitution,  which  declares: 
"Appointments  and  promotions  In  the  civil 
service  of  the  state,  and  of  all  the  civil  di- 
visions thereof,  including  cities  and  villages, 
Shan  be  made  according  to  merit  and  fitness 
to  be  ascertained,  so  far  as  practicable,  by 
examinations,  which,  so  far  as  practicable, 
shall  be  competitive;  provided,  however, 
that  honorably-discharged  soldiers  and  sail- 
ors from  the  army  and  navy  of  the  United 
States  in  the  late  Civil  War,  who  are  citizens 
and  residents  of  this  state,  shall  be  entitled 
to  preference  In  appointment  and  promotion, 
without  regard  to  their  standing  on  any  list 
from  which  such  appointment  or  promotion 
may  be  made."  That  provision  of  the  stat- 
ute would  seem  to  be  a  proper  and  useful 
one,  as  It  Is  manifest  that  tbe  office  of  patrol- 
man is  one  which  requires  a  degree  of  ac- 
tivity, vigor,  and  endurance  tliat  does  not 
usually  exist  in  older  persons.  Moreover, 
the  value  of  the  services  of  a  patrolman 
increases  by  experieuce,  and  hence  the  ne- 
cessity of  appointing ,  at  the  outset  young 
men  to  that  position.  The  provision  seems 
to  be  one  that  Is  not  only  proper,  but  neces- 
saiy  to  secure  the  best  service  In  that  de- 
partment It  is  found  In  many  of  the  chap- 
ters of  the  cities  in  this  state,  and  is  not,  1 
think,  in  conflict  w^lth  the  provision  of  the 
constitution  referred  to.  Tbe  purpose  of 
tluit  provision  was  to  secure  appointments 
according  to  merit  and  fltness,  and  not  to 
Interfere  with  proper  provisions  of  statute 
In  regard  to  the  qualifications  that  a  par- 
ticular officer  should  be  required  to  pos- 
sess. Notwithstanding  that  provision,  1 
think  the  leglBlature  still  has  tbe  power, 
when  necessary  or  proper,  to  provide  tbe 
qualifications,  such  as  age,  residence,  busi- 
ness and  profession,  which  a  person  shall 
possess  to  entitle  him  to  be  appointed  to  a 
particular  office. 

The  only  remaining  ground  upon  which  it 
Is  claimed  that  this  statute  is  hiralid  Is  that 
it  does  not  strictly  comply  with  the  pro- 
visions of  section  2  of  article  12  of  the  con- 
stitution which  require  the  insertion  after 
tbe  title  of  such  an  act  of  the  words  "Passed 
without  tbe  acceptance  of  the  city."  The 
precise  words  required  by  the  constitution 
were  not  inserted  after  the  title  In  this  act, 
but  the  words  "Not  accepted  by  the  city" 
were  Inserted,  .and  were  manifestly  intended 
to  be  in  compliance  with  tbe  requirements 
of  the  constitution.  While  the  language  first 
stated  is,  Ih  terme,  required,  stlU  I  do  not 
think  that  the  omission  to  use  tbe  precise 
words  mentioned  makes  a  statute  Invalid 
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when,  as  In  this  case,  words  whicb  are 
equivalent  to  those  provided  for  are  used. 
Such  a  construction  of  this  provision  would 
be  too  narrow  and  technical.  The  words 
used  were  within  the  spirit  of  the  provision, 
although  not  within  Its  letter,  and  were,  I 
think,  sufficient. 

These  considerations  lead  me  Irresistibly 
to  the  conclusion  that  the  Judgment  In  this 
action  should  be  reversed,  and  bence  I  am 
unable  to  concur  in  tbe  result  reached  Ity  a 
majority  of  the  court. 

GRA.X  and  O'BRIEN.  JJ^  read  for  af- 
firmance. 

A^JDRBWS,  a  J.,  and  VANN,  conair 

In  that  result  on  the  groonds; 

1.  That  a  minority  of  the  common  council 
Is  not  a  city  authority,  within  the  meaning 
of  section  2  of  article  10  of  the  constitution. 

2.  That  the  clause  prescribing  the  quali- 
fication of  the  police  commissioners  is  so 
connected  with  the  purpose  of  tbe  act  and 
tbe  object  In  view  that  It  cannot  be  said  that 
it  was  not  an  essential  part  of  the  scheme 
of  tbe  act,  and  may,  therefore,  be  rejected, 
leaving  tbe  remainder  of  tbe  act  to  stand. 

BARTLETT  and  MARTIN,  JJ.  (with 
whom  HAIGHT.  ooncurs).  zead  tor  re- 
Tersal. 

Judgment  affirmed. 


(US  ma.  129) 

BAILBT  et  al.  v.  RTNKER  et  al 
(Supreme  Court  of  Indiana.    Oct.  21,  1896.) 

BXXCDTOKS  AND  ADMIKISTRATORS— Or»BB  TO  BkLL 

Laitd— Validitt— AonoH  to  Bbt  Abidi 
—  SupjiciBNCT  o»  Complaint. 

1.  Rev.  St.  1884,  |  2763  (Rev.  St.  1881,  8 
2593),  provides  that  a  probated  foreisD  will  may  he 
produced  to  the  circuit  court,  and  if  it  ia  satisfied 
that  the  iDStrumeut  oueht  to  be  allowed  it  shall 
order  the  same  to  be  filed  and  recorded  by  the 
clerk,  and  the  will  shall  then  have  the  same  effect 
as  if  originally  admitted  to  probate  in  the  state. 
Section  2510,  Rev,  St  1804  (section  2363,  Rev. 
St.  1881),  OTOvldefl  that  a  forei^  executor  may 
file  an  authenticated  ct^  of  his  appointment  in 
the  circuit  court  of  any  count7  in  which  there  U 
land  ot  the  deceased,  and  then  be  anthorized  by 
the  court  to  pell  land  for  payment  of  debts  or  lee- 
acies.  As  in  case  of  a  domestic  execator.  Hda, 
that  though  tbe  failure  of  the  ciraiit  court  to  re- 
quire a  fordgn  executor  to  file  au  authenticated 
copy  of  his  apnointment.  and  tbe  foreign  will  to 
be  allowed  ana  recorded,  before  grnnting  his  ap- 
plication to  sell  land,  is  an  irregularit7  or  error, 
each  error  does  not  deprive  the  court  of  jurisdic- 
tion over  the  subject-matter,  and  render  the  or- 
der void. 

2.  In  an  action  to  set  aside  an  «cecutor*B  sale, 
tiie  complaint  alleged  that  he  procured  the  order 
to  eeU  without  malting  any  of  the  heirs  or  legatees 
parties  to  tbe  petition  therefor,  and  without  giv- 
ing any  of  tbem  any  notice  of  the  filing  of  the 
proceeding.  Beid,  that  the  complaint  was  had  in 
not  alieging  what  the  order  discloses  as  to  notice 
and  partieB,  especially  under  Rev.  SL  1894,  S  2408 
(Bev.  St  1881.  S  providing  that  any  per- 
ton  not  a  party  Ic  the  petition  may  be  admitted 
as  a  party,  and  set  up  any  interest  In  or  lien  on 
the  land,  etc. 


Appeal  from  circolt  court,  Morgan  connty; 
W.  A.  Johnson,  Judge  pro  tern. 

Action  by  Mattle  V.  Bailey  and  otbers' 
against  Jennetta  A.  Rinker  and  others  to  set 
aside  an  executor's  sale  of  real  estate,  and  for 
partition  thereof.  From  a  Judgment  in  favor 
of  defendants  entered  on  failure  of  idalntifts 
to  plead  fnrtber  after  demurrer  to  tbe  com- 
plaint was  mstalned,  plalntifTs  appeal.  Af- 
firmed. 

Oscar  Matthews,  for  appellants.  Holsteia 
&  Barrett,  Ghaa.  G.  Benner,  and  W.  R.  Harri- 
son, for  appeOeee. 

McCABE,  J.  Tbis  was  a  suit  seeking  to  set 
aside  an  executor's  sale,  and  to  obtain  parti- 
tion between  the  heirs  and  legatees  of  Lewis 
Bailey  of  certain  lands  situate  in  Morgan  coun- 
ty, Ind.,  which  are  particularly  described,  and 
of  wblcb  said  Lewis  died  seised.  Ttie  circuit 
court  sustained  a  demurrer  to  the  complaint  tjy 
each  of  three  of  the  defendants  fbr  want  of 
sufficient  facts,  and  tbe  plaintiffs  refusing  to 
plead  over  or  amend,  and  standing  upon  their 
complaint,  tbe  court  adjudged  that  tbey  take 
nothing  1^  their  complaint  Tbe  correctness 
of  the  ruling  on  such  demurrers  is  the  only 
qoestlon  presented  by  tbe  assignment  of  errors. 
After  stating  that  said  Lewis  Bailey  departed 
this  life  In  Cowley  county,  Kan.,  testate,  on. 
tbe  15tb  day  of  July,  1880,  where  be  had  long 
resided,  uamUig  all  tbe  beira  at  law  he  1^ 
and  their  degree  of  relationship  to  tbe  decea^ 
ed,  and  the  share  each  was  entitled  to  In  ths 
land  mentioned  under  tbe  will  which  It  is  al- 
leged that  the  deceased  left,  In  which  he  di- 
rected "that,  after  all  my  Just  debts  are  paid, 
that  ail  my  real  estate,  of  every  kind  and  na- 
ture, be  sold  by  my  executor,  and  all  of  the  pro- 
ceeds of  such  sale  be  Invested  in  good.  Interest- 
bearing  securities  or  bonds,  and  that  my  wifev 
Keziah  Bailey,  and  my  daughter,  Sarah  A. 
Bailey,  have  the  interest  on  said  Investment 
during  their  natural  lives,  the  principal  to  re- 
main Intact.  And  at  the  death  of  my  said 
wife  and  daughter  it  is  my  will,  and  I  do  here- 
by declare,  that  all  my  property,  except  as 
hereinafter  or  otherwise  provided,  shall  be  di- 
vided, share  and  share  alike,  between  my  chil- 
dren, and  the  child  or  children  of  a  deceased 
child  of  mine  to  take  the  share  Its  or  their 
parent  would  have  taken,"— <3.  L.  Rinker  was 
nominated  as  executor  of  tbe  will.  It  is  then 
alleged  that  the  widow  surviving  said  Lewis, 
Keziah  Bailey,  died  In  Cowley  coun^,  Kan., 

on  the   day  of  June.  1883,  and  his  said 

daughter,  Sarah  A.  Bailey,  died  at  tbe  same 

place  on  the  day  of  .1892.  Tbenltls 

alleged  that  said  Rinker  as  such  executor  on 
November  8,  1880,  filed  a  petition  in  the  Mor- 
gan circuit  court  praying  for  an  order  to  sell 
the  above-described  real  estate,  whereupon 
such  proceedings  were  bad  that  tbe  said  court 
did  upon  tbe  29tb  day  of  November,  1880, 
grant  an  order  to  sell  said  real  estate  at  pri- 
vate sale;  that  on  tbe  lOtb  day  of  September, 
1886,  tbe  said  Rbiker  sold  to  tbe  defendant 
Uai7  J.  Kitchen  the  following  part  of  said 
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real  estate,  which  Is  descrtbed,  whereupon  the 
said  executor  executed  and  delivered  to  eald 
Kitchen  a  deed  of  conveyance,  which  deed  is 
recorded  In  the  record  of  deeds  in  the  office 
of  the  recorder  of  Morgan  county,  Ind.;  ttiat 
on  the  9th  day  of  January,  1894,  the  said  Rlnk- 
er  sold  the  remainder  of  said  land  to  the  said 
defendant  Jennetta  A.  Rinker,  and  on  tlie  5th 
day  of  February,  1894,  reported  the  said  sale 
to  said  court,  and  executed  and  delivered  to 
said  Rinker  a  deed  of  convetyonce  therefor, 
which  deed  Is  also  recorded  in  the  deed  records 
in  said  recorder's  office;  that  said  sales  to 
Kitchen  and  Kinkor  were  void  for  the  follow- 
ing reasons,  to  wit:  That  said  testator  at  the 
time  of  his  death,  and  a  long  time  prior  tliere- 
to,  waj9  a  nonresident  of  the  state  of  Indiana, 
and  was  a  resident  of  the  state  of  Kansas,  and 
the  petition  asking  for  the  order  to  sell  afore- 
said was  an  ex  parte  petition,  and  on  the  pres- 
entation thereof  ■  said  executor  procured  the 
order  to  sell  aforesaid  without  making  the  heirs 
or  legatees  of  said  Lewis  Bailey,  or  any  of 
them,  parties  to  said  petition,  and  without  giv- 
ing them,  or  either  of  them,  any  notice  what- 
ever of  the  filing  of  said  petition  and  the  pend- 
ency of  said  cause,  and  the  said  executor  did 
not,  prior  to  the  time  of  filing  of  said  petition 
and  obtaining  said  order,  nor  has  he  at  any 
time  since,  filed  or  caused  to  be  filed  on  au- 
thenticated copy  of  said  will  and  the  probate 
thereof,  together  with  his  appohitment  as  such 
executor,  in  the  said  circuit  court  of  Morgan 
county,  Ida.,  and  that  he  did  not  prior  to  the 
filing  of  said  petition,  and  prior  to  the  entry  of 
said  order  of  sale,  nor  has  be  at  any  time  since, 
procured  and  presented  said  will,  or  a  copy 
and  the  probate  thereof,  to  the  circuit  court  of 
Morgan  county,  Ind.,  and  have  the  same  ad- 
judged by  the  Moi^an  circuit  court  to  be  the 
last  wUl  and  testament  of  said  Lewis  Bailey, 
nor  did  he  prior  thereto,  nor  has  he  at  any  thne, 
caused  said  will  and  the  probate  thereof  to  be 
probated  and  recorded  In  the  wder  book  of  said 
Morgan  circuit  court,  or  upon  any  of  the  rec- 
ords of  said  court.  And  plaintiffs  further  aver 
that  said  sales  are  void  foe  the  further  reason 
that  It  is  provided  In  said  will  that  at  the 
death  of  the  said  testator's  wife,  Keziah,  and 
daughter,  Sarah  A.  Bailey,  all  his  property, 
botb  real  and  personal,  should  be  divided, 
share  and  share  alike,  between  his  children, 
the  child  or  children  of  a  deceased  child  to 
take  the  parent's  portion;  that  no  power  was 
conferred  on  the  executor  by  the  will  to  sell  or 
dispose  of  any  of  said  real  estate  after  the  death 
of  the  beneflciarlea  therein  named,  Keziah  and 
Sarah  A  Bailey,  but  that  in  violation  of  tlie 
express  terms  of  said  will  said  sales  were 
made  after  the  death  of  said  Keslah  and  Sarah 
A.  Bailey.  It  is  also  allied  that  Jennetta  A. 
Rinker  mortgaged  h^  portion  of  said- real  es- 
tate to  Hiram  Brown,  which  mortgage  It  is  al- 
leged has  been  recorded,  and  that  the  same 
bas  been  assigned  to  the  defendant  Clark  N. 
Smith.  A  part  of  the  relief  sought  Is  to  set 
aside  this  mortgage  because,  as  it  Is  claimed, 
tbe  executor's  sales  were  void.   The  Invalidity 


of  such  sales  Is  sought  to  be  maintained  on  the 
ground  that  If  they  rest  on  the  power  of  the 
foreign  executor,  conferred  on  him  by  the 
terms  of  the  wUl,  then  the  sales  are  void  be- 
cause a  certified  copy  of  the  will  and  the 
foreign  probate  thereof  had  not  been  allowed 
by  the  Morgan  circuit  court  as  the  last  will 
of  the  deceased,  and  ordered  by  such  court  to 
be  filed  and  recorded  by  the  clerk  thereof,  and 
if  such  sales  rest  on  the  allied  order  of  the 
Morgan  circuit  court,  then  they  are  void  be- 
cause the  heirs  and  legatees  were  not  made 
parties  to  the  petition  to  sell,  and  were  not  no- 
tified of  the  proceedings  vesulting  In  the  orda 
of  sale. 

In  case  of  a  domestic  executor,  where  the 
will,  aa  here,  directs  and  empowers  him  to  sell 
real  estate,  he  may  do  so  without  a  petition  or 
an  order  of  court.  Rev.  St.  1894,  §S  25U,  2515 
(Rev.  St  1881,  §§  2359,  2360);  Munson  v.  Oole, 
98  Ind.  502;  Davis  v.  Hoover,  112  Ind.  423,.  14 
X.  E.  468.  Among  other  things,  it  is  provided 
In  our  statute  of  wills,  as  to  foreign  wills,  that: 
"Such  will  or  copy  and  the  probate  thereof, 
may  be  produced  by  any  person  Interested 
therein  to  the  circuit  court  of  the  county  in 
which  there  Is  any  estate  on  which  the  will 
may  operate;  and  If  said  court  shall  be  satis- 
fied that  the  Instrument  ought  to  be  allowed 
as  the  last  will  of  the  deceased,  the  court  shall 
order  the  same  to  be  filed  and  recorded  by  the 
clerk;  and  thereupon  such  will  shall  have  the 
same  effect  as  if  it  had  been  originally  admit- 
ted to  probate  and  recorded  In  this  state." 
Rev.  St  1894,  S  2763  (Rev.  St  1881,  8  2593). 
A  foreign  executor  may  sell,  or  prociure  an  or- 
der of  sale  of,  lands  in  this  state  by  comply- 
ing with  our  laws,  in  the  same  manner  tbat 
a  domestic  executor  can.  Lucas  v.  Tucker,  17 
Ind.  41;  Rapp  t.  Matthias.  35  Ind.  332.  It 
would  seem,  then,  If  a  foreign  executor  at- 
tempts to  make  a  sale  of  real  estate  In  this 
state  by  virtue  of  the  power  to  sell  conferred 
on  him  In  the  will,  he  must  comply  with  the 
above-quoted  section  of  the  statute.  A  section 
of  the  decedents  act  provides  that:  "When 
any  executor  or  administrator  shall  be  appoint- 
ed without,  and  there  shall  be  no  executor 
within  this  state,  the  testator  or  Intestate  not 
having  been  at  the  time  of  his  death  an.  In- 
habitant thereof,  the  executor  or  administrator 
so  appointed  may  file  an  authenticated  copy 
of  his  appointment  in  the  circuit  court  of  any 
county  In  which  there  may  be  real  estate  of 
the  deceased;  after  which  be  may  be  author- 
ized by  the  court  to  sell  real  estate  for  the 
payment  of  debts  or  legacies  in  the  same  man- 
ner and  upon  the  same  terms  as  In  the  case 
of  an  executor  or  administrator  appointed  in 
this  state  except  as  hereinafter  provided."  Rev. 
St  1894,  S  2519  (Rev.  St  1881,  S  2363).  This 
section  authorizes  the  proper  circuit  court  to 
make  an  order  of  sale,  upon  the  application  of 
a  foreign  executor,  precisely  the  same  as  a 
domestic  executor  or  administrator,  except  that 
it  requires  tbe  foreign  executor  to  file  an  au- 
thenticated coi^  of  his  appohitment  m  the  clr- 
cult  court   Tbe  failure  of  the  circuit  court  to 
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require  the  foreign  execntor  to  file  an  authen- 
ticated copy  of  his  appointment  and  the  for- 
eign will  to  be  allowed  and  recorded,  before 
granting  the  application  to  sell,  may  hare  been 
an  Irregularity  or  error,  but  such  error  did  not 
deprive  the  court  of  jurisdiction  over  the  sab- 
Ject-matter.  A  Judgment  cannot  be  collateral- 
ly Impeached,  as  Is  attempted  to  be  done  here, 
for  a  mere  error,  if  the  court  rendering  It  had 
Jurisdiction  of  the  subject  and  parties.  State 
T.  Morris,  103  Ind.  161,  2  N.  E.  355;  Dowell 
V.  Lahr,  97  Ind.  146.  Therefore  the  allega- 
tion of  the  commission  of  the  error  named  was 
not  sufficient  to  enable  the  appellant  to  col- 
laterally Impeach  and  set  aside  the  order  of 
sale. 

The  other  ground  for  assallhig  and  setting 
aside  the  order  and  sale  thereunder  Is  stated 
in  the  complaint  in  the  following  words:  "And 
did,  without  any  other  authority,  and  without 
making  said  heirs  and  legatees,  or  any  of  them, 
parties  to  said  petition,  and  without  giving 
them,  or  either  of  them,  any  notice  whatever 
of  the  filing  of  said  petition  and  the  pendency 
of  said  .cause,"  on,  etc.,  make  the  order  of  sale. 
It  has  long  been  settled  hi  this  comt  that, 
where  It  Is  sought  to  collaterally  impeacn  a 
Judgment  for  want  of  notice  to  the  parties 
against  whom  It  Is  rendered.  It  Is  not  sutll- 
cient  to  allege  generally  the  want  of  such  no- 
tice, but  the  complaint  must  allege  what  the 
record  of  the  Judgment  sought  to  t>e  impeach- 
ed discloses  on  the  subject,  or  the  complaint 
will  be  bad.  In  Bank  v.  Ault,  102  Ind.  327, 
1  N.  E.  565,  It  was  accordingly  said:  "Where 
a  party  seeks  by  complaint  or  cross  complaint 
to  Impeach  the  judgment  or  decree  of  a  court 
of  superior  jurisdiction  upon  the  ground  that 
he  had  no  1^1  notice  of  the  pendency  of  tlie 
action  wherein  such  Judgment  or  decree  was 
rendered,  it  Is  necessary  that  he  should  al- 
lege in  his  pleading  what,  if  anything,  is  shown 
by  the  record  In  relation  to  the  i^ue  and  serv- 
ice of  process  on  him  in  such  action.  The 
Owen  circuit  court  had  Jurisdiction  of  the  sub- 
ject-matter of  such  action,  and  we  are  bound 
to  presume,  in  the  absence  of  any  averment  to 
the  contrary,  that  the  court  had  acquired  Ju- 
risdiction of  the  person  of  the  cross  complain- 
ant before  it  rendered  the  decree  against  him, 
and  which  he  a^ed  the  court  in  the  pending 
suit  to  set  aside  and  declare  void.  If  the  rec- 
ord of  the  former  action  shows,  as  we  must 
presume  that  It  does  In  the  absence  of  any 
allegation  to  the  contraiy,  that  the  court  be- 
low had  acquired  Jurisdiction  qf  Thomas  B. 
Ault  by  the  issue  and  service  of  a  summons 
on  him  In  such  action  before  it  entered  the 
default  and  decree  against  him  therein,  of 
which  he  now  complains,  It  is  certain,  we 
think,  that  he  cannot  Impeach  or  avoid  such 
Judgment  in  this  collateral  suit."  To  the  same 
effect  are  Held  v.  Mitchell,  93  Ind.  469;  Dowell- 
V.  Lahr,  supra;  Shoemaker  v.  Spark- Ai-rester 
Co.,  135  Ind.  471,  35  N.  E.  280;  De  Puy  v. 
City  of  Wabash,  133  Ind.  336,  32  N.  B.  1010. 
And  the  same  rule  has  been  ai^Ued  by  this 
court— correctly,  we  think— as  to  other  mattm 


whereby  the  validity  of  the  former  Judgment 
Is  sought  to  be  collaterally  assailed.  In  a 
suit  on  a  forfeited  recognizance  an  answer  set 
up  an  imauthorized  change  tn  the  date  of  the 
Indictment,  but  did  not  state  what  the  record 
disclosed  as  to  whether  such  diange  was  made 
without  tie  knowledge  or  consent  of  the  rfr- 
cognizors.  And  as  to  that  matter  this  court 
said,  "It  is  settled  by  our  decisions  that  a 
record  cannot  be  Impeached  collaterally  by  the 
allegation  of  matters  dehors  the  same  •  •  • 
In  relation  to  such  matters."  Rubuah  v. 
State,  13  N.  E.  880.  In  another  very  similar 
case  (Reld  v.  Mitchell,  supra)  a  special  judge 
had  been  called  to  try  a  case  on  a  change  of 
Judge,  and  pendhig  the  trial  he  called  an  at- 
torn^ to  sit  In  his  place,  went  off  home,  out 
of  the  county,  the  called  attorney  finishing  the 
trial,  and  afterwards  the  special  judge  return- 
ed and  resumed  the  l)ench,  and  rendered  Judg- 
ment on  the  verdict  rendered  In  his  absence. 
The  unsuccessful  party  ffied  a  complaint  to 
set  aside  that  Judgment.  This  court  there 
said:  "Aside  from  these  matters,  however, 
It  is  very  clear,  as  It  seems  to  us,  ttiat  in  each 
paragraph  of  his  complaint  the  appellant  makes 
a  collateral  attack  upon  the  Judgment  In  the 
original  cause,  by  alleging  facts  not  shown  by 
the  record.  If  the  record  falls  to  show,  as  we 
must  assume  that  It  does,  in  the  absence  of 
an  averment  to  the  contrary,  that  Judge  Robin- 
son was  absent  at  any  time  during  the  trial 
of  the  cause,  the  appellant  cannot  procure  the 
vacation  of  the  Judgment  by  alleging  as  facts 
the  absence  of  Judge  Robinson  or  the  action 
of  Vorls  during  the  trial.  In  contradiction  of 
the  record.  If.  In  other  words,  the  record  of 
the  original  cause,  as  we  must  assume  that  it 
does,  In  the  absence  of  any  contrary  averment, 
falls  to  show  that  Judge  Robinson  alone  pre- 
sided at  during,  and  throughout  the  entire 
time  of  the  trial,  and  at  the  rendition  of  the 
Jadgment,  then  the  appellant  cannot  collateral- 
ly attack  or  contradict  the  record  by  alleging 
a6  facts  that  Judge  Robinson  was  absent  from 
the  court  and  county,  and  that  while  so  absent 
Mr.  Vorls  presided  as  judge  durli^  a  part 
of  the  trial  of  the  original  cause.  That  Is 
precisely  what  the  appellant  has  sought  and 
Is  seeking  to  do  In  each  paragraph  of  bis  com- 
plaint In  this  cause."  For  these  reasons  the 
complaint  was  held  Insufficient. 

The  allegation  that  none  of  the  heirs  and 
legatees  were  made  parties  to  the  petition  to 
sell  Is  not  an  allegation  that  the  record  dis- 
closes that  they  were  not  parties  to  the  pro- 
ceeding. The  statute  provides  that  "any  per- 
son not  a  party  to  the  petition  may  ♦  ♦  • 
be  admitted  as  a  party  to  the  proceedings  and 
set  up  any  Interest  In  or  lien  upon  the  land  and 
have  the  same  heard  and  determined."  Rev. 
St  18&4,  §  2498  (Rev.  St  1881,  §  2343).  These 
persons  may  be  parties  to  the  proceeding  with- 
out being  parties  to  the  petition,  and  therefore, 
tn  the  absence  of  an  averment  tliat  the  record 
shows  the  contrary,  we  are  bound  by  the  prin- 
ciples above  set  forth  to  presume  that  tne^ 
were  made  parties  to  the  proceeding;  though 
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aot  made  parties  to  the  petition  to  sell.  For 
tbese  reasons  the  complaint  did  not  state  focts 
mfflclent,  and  tbe  court  did  not  err  In  sustain- 
ing tbe  demurrer  thereto.  The  judgment  Is  af- 
firmed. 

JOBDAN,  J.,  took  no  part  la  this  decision. 


a«  Ind.  77) 

SMITH  T.  UcCLAIN  et  aL 
(Supreme  Court  of  Indiana.    Oct  14,  1896.) 

COXTETAirCRS  BBTWnN  ChILDRBN  and  CeiLDLRSfl 

WiM  or  Imteotatb  —  EsTOPPSL  —  BoMA  Fina 

PUROHABia— DeCLAHATIOKB— STATUTB  VaLID  IK 

Paut. 

1.  One  may  become  a  bona  fide  purchaser  un- 
der a  quitclaim  deed.   

2.  C.  died  intestate,  leaving  bis  children,  W. 
and  F.,  beiis  to  two-tuirds  of  his  land,  aUd  M., 
his  second  wife,  without  children,  heir  to  a 
third  <rf  his  land,  subject  to  descend  at  her 
death  to  said  children.  M.  and  F.,  by  quit- 
claim, conveyed  to  W.  "all  the  right,  title,  and 
interest"  which  the  grantors  had  aa  such  heirs 
in  a  certain  tract,  the  consideration  being  recited 
$1,000  to  M.  and  $3,600  to  F.  At  the  same  time 
W.  and  F.  quitclaimed  to  M.  another  tract,  by 
deed  reciting  that  it  was  made  "in  settlement 
and  adjnstment  of  their  interests"  in  the  lands 
described  in  the  two  deeds.  HeJd,  that  the  deed 
to  M.  vested  abaolutely  in  her  the  two-thirds  in- 
terests of  the  children,  and  was  not,  and  could 
not  by  extraneous  matter  be  shown  to  be,  made 
merdy  to  eflFect  a  partition. 

3.  Declarations  of  a  person  in  possession  of 
land  cannot  be  used  against  those  claiming  un- 
der him  to  destroy  his  record  title. 

4.  Though  Act  March  11, 1889,  f  1,  be  uncon- 
stitutional, because  attempting  to  amend  a  stat- 
ute already  repealed,  still  the  other  parts  (Rev. 
8t  1894,  H  2646-2647)  will  be  sustained,  being 
so  complete  in  themselves  as  to  stand  alone,  and 
the  Bubiect  thereof  being  sufficiently  expressed 
in  the  title,  after  elimination  of  so  much  thra-eof 
as  relates  to  the  first  section. 

6.  Act  March  11.  1889.  »  2.  3  (Rev.  St.  1894, 
«  2646,  2646),  provide  that  where,  during  the 
life  of  the  second  or  subsequent  childless  wife 
of  an  intestate,  his  children  convey  in  fee  lands 
affected  by  her  life  estate,  and  receive  full  pay- 
ment therefor,  such  conveyance  shall,  at  her 
death,  be  held  to  convey  their  interest  in  snch 
lands  that  would  descend  to  them  through  her, 
and  estop  tliem  to  claim  it;  and  that,  where  she 
and  the  children  attempt  to  dispoee  of  the  life 
estate  by  conveyances,  one  to  the  other,  of  cer- 
tain parts  of  intestate's  lands,  such  conveyances 
shall  estop  all  parties  from  claiming  any  inter- 
est so  conveyed.  Bdd  that,  where  such  chil- 
dren quitclaim  to  such  widow  a  tract  of  which 
intestate  died  seised,  the  question  whether  the 
children  are  estoppetl  to  claim  the  Interest  there- 
in which  she  inherited  from  tbe  intestatf  sub- 
ject to  descend  to  the  children  on  her  death  de- 

r lends  on  whether  the  deed  was  executed  to  vest 
o  her  In  fee  the  interest  she  inherited,  and 
whether  they  had  received  full  payment  there- 
for. 

Appeal  from  circuit  court,  Marlon  county; 
R.  A.  Stephe&on,  Special  Judge. 

Action  by  Frances  A.  McClaln  and  others 
against  Jesse  Smith.  Judgment  for  plaintiffs. 
Defendant  appeals.  Beversed. 

Miller,  Winter  &  Blaro.  for  appelant  Den- 
my  ft  Taylor,  ftir  appdleeci. 

HONKS,  a  3.  App611eei  tannigbt  this  ac- 
tion to  qnlet  thdr  title  to  and  neoTOr  pcnsea- 
shm  of  ctttaln  real  estate  described  in  the 


complaint  Appellant  flied  an  answer,  and  also 
a  cross  complaint  to  qulut  his  title  to  the  same 
real  estate.  Appellees  filed  an  answer  to  said 
cross  complaint  and  a  reply  to  appellant's  an- 
swer. The  cause  was  tried  by  tbe  court,  and 
a  finding  made  In  favor  of  appelleea,  and,  over 
a  motion  for  a  new  trial.  Judgment  was  ren- 
dered against  appellant.  The  causes  q)edfied 
for  a  new  trial  were:  First.  Errors  of  law  oc- 
curring at  tbe  trial  In  admitting  certain  evi- 
dence over  appellant's  objection.  Second.  That 
the  finding  of  the  court  was  not  sustained  by 
sufficient  evidence.  Third.  That  tbe  finding 
of  file  court  was  contrary  to  law.  Fourth.  Blr- 
ror  In  assessing  the  amount  of  tbe  recovery,  tbe 
same  being  too  large. 

Tbe  action  of  the  court  In  ovemillng  tbe  mo- 
tion for  a  new  trial  Is  assigned  as  error.  It 
appears  from  the  evidence  that  the  real  es- 
tate In  controversy ~a  house  and  lot  In  the 
town  of  ZIonsvIlle,  worth  about  $1,000— was 
owned  In  fee  simple,  at  the  time  of  bis  deaUi, 
In  April,  ISBi,  by  one  Jonas  Case,  and  was 
his  ftmlly  residence.  He  owned  at  the  aune 
time  120  acres  of  fanning  land  In  Marlon 
county.  Ind.,  worth  about  $7,000,  and  some 
business  property  In  tbe  town  of  ZIonsirille. 
His  heirs  at  law  were  his  widow,  Margaret  B. 
Oose.  a  second  wife,  ^thont  children,  and  tbe 
appellee  Frances  A.  McClaln.  and  one  William 
H.  Case,  children  by  a  forma  wife.  \TOUam 
H.  Case  died  In  December,  1891,  leaving  tbe 
appellees  Aletta  M.,  Neldo  O.,  and  Eloatie  A. 
Case  his  only  children  and  hdrs  at  law.  The 
widow,  Margaret  E.  Case,  died  In  January, 
1892.  After  the  death  of  Jonas  A.  Case,  she 
married  Itbamar  Whicker,  who  survived  ber, 
and,  with  one  Mary  Stults,  ber  mother,  con- 
stituted her  sole  heirs  at  law.  After,  tba 
death  of  Jonas  Case,  on  the  19tb  day  of  Sep- 
tember, 1884,  bis  children  William  H.  Case 
and  bis  wife  and  Frances  A.  McCIaIn  and  her 
husband  executed  a  quitclaim  deed  to  tbe 
widow,  Margaret  B.  Case,  for  the  house  and 
lot  In  ZionsTllle.  Tbe  deed  recites  a  consid- 
eration of  $1,000,  and  Immediate^  following 
the  description  of  the  property*  contained  a  fur- 
ther redtal  in  tbe  following  Umguage:  "The 
grantors  herein,  WlUi-im  H.  Case  and  Frances 
A.  McCIaln.  being  the  sole  and  only  heirs  of 
Jonas  Case,  excc^  ttie  grantee,  who  is  the 
widow  of  said  Case,  and  without  children;  and 
this  conveyance  being  made  In  settlement  and 
adjustment  of  their  Interests  In  real  estate 
herein  described  and  certain  lands  In  Marion 
county.  Indiana,  described  In  deed  of  even  date 
herewith,  by  grantee  herein  and  Frances  A. 
McCbiln  and  her  husband  to  WJIllam  H. 
Case."  At  tbe  same  time  Margaret  B.  Case 
and  Frances  A.  McGlaln  and  her  husband  ex- 
ecuted a  qultdahn  deed  to  William  H.  Case 
for  their  rl^.  title,  and  toterest"  In  tbe 
120  acres  of  fitrmlng  land  In  Mulon  county, 
Ind.  This  deed  recites  'a  consldentlon  of  $1,- 
000,  and  following '  tbe  description  contains  a 
further  recital,  as  follows:  "Wbldi  tbe  said 
Margaret  B.  Case,  as  ^dow,  without  children, 
and  Fianoea  A.  McClaln,  as  daughter,  bare 
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derived  as  heln  of  Jonas  Case;  said  Frances 
A.  McClain  and  the  grantee  herein  being  the 
only  children  and  heirs  of  Jonas  A.  Case."  In 
consideration  of  the  conveyance  to  WlUlam  H. 
Case  by  Margaret  E.  Case  ajid  Frances  Ifl. 
McCIahi  and  husband  of  "all  their  right,  title, 
and  interest"  In  said  120  acres  of  reel  estate, 
he  paid  his  sister,  Mrs.  McClain,  $3,500,  and  he 
and  said  Frances  A.  McClain  promised  to  pay 
Margaret  E.  Case  $1,000,  and  executed  the 
quitclaim  deed  to  her  for  the  real  estate  In  con- 
troversy. The  first  deed  was  properly  record- 
ed, shortly  after  Its  execution,  In  Boone  coun- 
ty, Ind.,  and  the  second  deed  In  Marlon  coun- 
ty, Ind.  No  disposition  was  made  of  the 
business  proi>erty  In  ZIonavIlle  of  which  Case 
died  seised.  It  continued  to  be  held  by  his 
widow  and  children  as  tenants  in  common  un- 
til the  death  of  the  widow.  After  the  exe- 
cution of  the  deeds  cf  September  19,  18S4, 
Margaret  E.  Case  remained  in  exclusive  pos- 
session of  the  house  and  lot  in  Zionsvillc  until 
her  death,  after  which  her  second  husband, 
Ithamar  Whicker,  and  mother,  Mary  Stultz, 
claimed  that  It  had  descended  to  them  as  her 
heirs  at  law.  On  the  25th  of  March,  1802, 
Mrs.  Stultz,  by  quitclaim  deed,  conveyed  her 
interest  to  Mr.  Whicker,  and  on  the  21st  of 
April,  1892,  he  conveyed  the  entire  property 
by  quitclaim  deed  to  the  appellant,  who  took 
and  retained  possession  until  the  time  of  the 
commencement  of  this  suit  The  court  permit- 
ted the  witness  Sarah  S.  Case  to  testify  as  to 
the  purpose  of  making  such  deed,  and  as  to 
statements  made  by  Margaret  B.  Case  before 
and  at  the  time  of  Its  execution,  to  show  that 
it  was  made  for  the  purpose  of  effecting  a  par- 
tition, and  without  any  Intenrion  of  Increasing 
the  title  of  Margaret  E.  Case.  For  the  same 
purpose  the  deed  executed,  at  the  same  time 
by  Mar^ret  E.  Case  and  Frances  A.  McClain 
to  William  H.  Case  for  the  farming  land  In 
Marlon  county  was  admitted  In  evidence,  and 
Mrs.  Kllngenscbmldt  was  also  permitted  to 
testify  as  to  certain  statements  made  to  her 
subsequently  by  Margaret  B.  Case,  which  It 
was  claimed  tended  to  show  tliat  she  under- 
stood at  her  death  the  prooerty  in  controversy 
would  go  to  the  appellees.  All  this  evidence 
was  objected  to  by  the  appellant,  and  Its  ad- 
mission properly  excepted  to. 

The  theory  upon  which  appellees  base  their 
right  to  recover  Is  that  the  Interest  of  Margaret 
£.  Case  In  the  real  estate  of  Jonas  Case,  deceaa- 
edt  at  her  death  descended  to  the  appellees, 
the  children  and  grandchildren  of  Jonas  Case, 
as  her  forced  heirs;  and  that  the  deed  which 
was  executed  to  her  on  the  l&th  day  of  Sep- 
tember, 1884,  by  the  children  of  Jonas  Cose 
was  made  only  for  the  purpose  of  effecting  a 
partition  between  her  and  the  children  of 
Jonas  Case  of  the  house  and  lot  In  ZlonsvlUe 
in  controversy  fn  this  action,  and  the  120 
acres  of  farming  land  in  Marion  county,  and 
that  her  title  to  the  property  in  controversy 
was  not  Increased  by,  such  deed,  but  that  at 
ber  death  It  descended  to  the  appellees  as 
bar  forced  heirs,  precisely  as  If  such  deed  had 


not  been  made.  The  tbeoty  of  the  appellant 
was:  First,  that  the  1^1  effect  of  the  deed 
of  September  19,  18S1,  executed  by  Frances  A. 
McClain  and  William  H.  Case  to  Margaret  B. 
Case,  was  to  make  the  latter  the  absolute 
owner  In  fee  simple  of  two-thirds  part  in  value 
of  the  real  estate  In  controversy,  leaving  only 
the  one-third  part  which  bad  descended  to  her 
from  Jonas  Case  subject  to  descend  at  her 
death  to  the  children  and  grandchildren  of 
Jonas  Case  as  her  forced  heirs,  and  that  such 
legal  effect  could  not  be  Impaired  or  changed 
by  parol  evidence  that  the  deed  was  made 
for  the  purpose  of  effecting  a  partition  only, 
or  of  statements  or  declarations  of  the  parties 
thereto  as  to  the  title  that  was  Intended  to  be 
conveyed  thereby;  second,  that  by  force  of  the 
second  section  of  the  statute  of  March  11, 1889 
(Acts  1889,  p.  430;  Elliott's  Supp.  SS  423-426; 
Rev.  St.  1894,  H  2644-2647),  the  deed  to  Mar- 
garet E.  Case  of  September  19,  1884,  bad  the 
effect,  upon  the  death  of  Margaret  E.  Case, 
to  estop  the  appellees  from  asserting  that  they 
took  as  ber  forced  heirs  the  one-third  Interest 
In  the  property  In  controversy  which  descend- 
ed to  her  as  the  widow  of  Jonas  Case;  third, 
that  the  evidence  as  to  the  deed  of  SeptemBter 
19,  1884,  having  been  made  for  the  purpose 
only  of  effecting  a  partition,  did  not  establish 
such  fact.  After  the  death  of  Jonas  Case,  In 
1884,  intestate,  one-third  part  In  value  of  the 
real  estate  of  which  he  died  seised  descended 
in  fee  simple  absolutely  to  each  of  the  children 
of  his  first  wife,  Prances  A.  McClain  and  Wil- 
liam H.  Case.  Rev.  St  1894,  S  2622  (Rev.  St 
1881,  f  2467).  The  remaining  one-third  de- 
scended In  fee  simple  to  his  widow,  Margaret 
E.  Case,  but  under  a  disability  personal  to 
herself  to  make  any  conveyance  of  such  inter- 
est as  would  prevent  the  descent  at  her  death 
to  the  children  of  ber  husband  by  his  first 
wife.  Rev.  St.  1881,  H  2183-2487  (Rev.  St 
1894,  §§  2(m-2Mi);  Haskett  v.  Maxey,  134 
Ind.  182,  33  N.  B.  358.  On  the  19th  day  of 
September,  when  the  deed  to  the  property  in 
question  from  Frances  A.  McClain  and  Wil- 
liam H.  C&ae  was  executed,  they  had  full  pow- 
er to  convey  theh-  absolute  title  In  fee  simple 
to  two-thirds  In  value  of  said  real  estate  to 
any  person  who  was  not  under  disability  to 
receive  such  conveyance.  The  widow,  Marga- 
ret El  Case,  was  under  no  dlsabilll?  to  take 
by  deed  title  in  tee  simple  to  such  two-thirds  in- 
terest The  statute  provides  that  a  quitclaim 
deed,  unless  limited  to  a  less  interest,  shall 
pass  the  entire  estate  of  the  grantor  as  ef- 
fectually as  a  deed  of- bargain  and  sale.  Rev. 
St  1894,  S8  3343,  3^47,  334S  (Rev.  St.  1881,  §S 
2024^  2928,  2929);  Rowe  v.  Beckett.  30  Ind. 
158;  Davidson  v.  Coon,  125  Ind.  497,  602,  25 
N.  E.  601,  602.  The  ordinary  effect  of  sncfa 
a  deed  Is  to  convey  all  the  existing  interest  of 
the  grantor  hi  the  land  described,  and  to  that 
extent  Is  as  operative  as  any  deed  can  be. 
Hastings  V.  Brocdter,  98  Ind.  158,  and  cases  cit- 
ed. There  is  nothing  fn  the  deed  to  the  widow 
to  indicate  that  it  was  not  the  Intention  of 
the  grantors  that  It  should  have  Ita  full  legal 
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effect,  and  rest  In  her  an  absolute  title  in  fee 
simple  to  tbe  undivided  two-thirds  of  the  real 
estate  described  which  the  grantors  then  own- 
ed In  fee  dmple.  It  follows  that  tbe  deed  to 
tbe  widow,  Mars^t  E.  Case,  conTeyed  to  ber 
tbe  nndi^ed  two-thirds  of  the  real  estate  In 
controretsy,  unless  there  was  something  which 
changed  or  controlled  the  ordinary  legal  effect 
of  auch  a  deed. 

AK>dlees  urge  that,  as  appellant  acquired  tl 
tie  to  the  real  estate  In  controversy  l^qoltclalm 
deed,  he  cannot  be,  for  that  reason,  a  pur- 
chaser In  good  faith,  and  la  not  entitled  to  any 
c(xi8lderati<m  as  am^h.  A  quitclaim  deed  con- 
all  the  title  a  grantor  has,  and  is  as  ef- 
fectual to  transfer  title  to  land  aa  a  deed  of 
bargain  and  sale.  Rev.  SL  iSM,  H  3343, 
33«7.  3348  (Rev.  St  1881,  U  2924,  2928,  2929); 
Davidson  v.  Ooon,  125  Ind.  497,  Ei02,  25  N.  E. 
001,  602;  Hastings  v.  Brooker,  98  Ind.  158. 
While  there  is  some  conflict  In  the  authorities 
upon  this  questltHi,  we  think  the  correct  doc- 
trine under  the  lecoidlng  acts  is  that  (me  may 
become  a  bona  flde  purchaser  under  a  qult- 
dalm  deed,  tbe  same  as  under  any  other  form 
of  oonv^ance.  Hastings  t.  BnxAer,  supia; 
Dow  v.  Whitney,  147  Mass.  1,  16  N.  E.  722; 
Chapman  t.  Sims.  53  Miss.  154;  WiUlngham 
T.  Hardhi,  76  Ma  429;  Fox  v.  Hall,  74  Mo. 
316;  Graff  t.  Mlddleton,  43  Cal.  841;  Frey  t. 
OUfford,  44  Oal.  835;  Hamilton  v.  Doollttle, 
37  in.  473;  Brown  v.  OU  Co.,  97  Ul.  214;  Mc- 
Oonnel  Beed,  4  Scam.  117;  2  Jones,  Real 
Prop,  ft  Oonv.  H  13Mr-1396,  and  cases  cited 
in  notM. 

Appellees  insist:  '*Tbat,  where  voluntary 
partmon  Is  made  by  quitclaim  deeds  execut- 
ed by  the  tenants  in  common,  such  deeds  do 
not  convey  title,  but  they  simply  liave  the 
effect  to  sever  the  unity  of  possesdon,  and  do 
not  vest  in  either  of  the  co-teaiants  any  new 
or  additional  title,  l^t,  after  the  execution 
'  of  such  deeds,  each  has  precisely  the  same  ti- 
tle he  had  before,  "except  that  be  holds  his 
share  of  the  whole  In  severalty  Instead  of  In 
common.  Bumgardner  v.  Edwards,  85  Ind. 
117;  Taylor  t.  Birmingham,  29  Pa.  St.  306; 
Dawson  v.  Lawrence,  13  Ohio,  548;  Stehman 
T.  Huber.  21  Pa.  St.  200."  also,  Tancey 
Radford,  86  Va.  638,  10  8.  E.  972;  Dooley 
V.  Baynes,  86  Va.  644,  10  S.  E.  974;  Harrison 
T.  Bay,  108  N.  0.  215, 12  S.  E.  993;  Chace  t. 
Gregg  (Tex.  Sup.)  32  S.  W.  520;  Davis  v.  Ag- 
new,  67  Tex,  218.  2  S.  W.  43,  37&  That  un- 
der this  doctrine  they  had  the  right  to  give 
parol  evidence  to  prove  that  the  two  deeds 
executed  September  19,  1884,  were  partition 
deeds,  and  that  the  statemente  of  Margaret 
E.  Case  testified  to  by  Mrs.  Sarah  S.  Case  and 
Mrs.  EUngmschmidt  tended  to  prove  that 
fact,  and  that  the  court  did  not  err,  therefore, 
in  admitting  their  testimony.  Appellant  con- 
tends that  what  was  said  In  Bumgardner  v. 
Edwards,  supra,  dted  by  appdlees,  "as  to 
mutual  deeds  for  the  purpose  of  perfecting 
partition,  not  conveying  tlOe,  was  obiter  dic- 
tum," and  that  this  court,  in  Davidson  v. 


Ooon,  125  Ind.  497,  25  N.  E.  GOl,  decUred  the 
contrary  doctrine;  that  the  other  cases  cited 
by  appellees  are  not  applicable  here,  for  the 
reason  that  the  deeds  In  those  cases  either  re- 
cited that  they  were  partition  deeds,  or  parol 
partition  had  been  made,  and  each  co-tenant 
h^d  taken  possession  of  his  own  part,  and  the 
same  was  vested  in  him  In  severalty,  before 
the  deeds  were  executed;  so  that,  when  th^ 
were  executed,  the  grantors  had  no  interest  In 
the  real  estate  described  therein  which  they 
could  convey  to  the  grantee,  he  being  already 
the  owner  thereof  In  severalty. 

As  we  view  the  facts  of  tUs  case,  It  is  not 
necessary  to  determine,  and  we  do  not  deter^ 
mine,  whether  or  not  mutual  deeds  of  parti- 
tion containbig  no  statement  or  recital  that 
they  are  such  convey  title  or  merely  sever 
possession.  The  deed  for  the  Marlon  county 
land  conveyed  to  WUliam  H.  Case  "aU  the 
right,  title,  and  interest  which  the  grantors, 
Margaret  E.  Case,  as  widow,  without  children, 
and  Frances  A.  McClaIn,  as  daughter,  have 
derived  as  heirs  of  Jonas  Case."  This  con- 
veyance did  not  merely  operate  to  set  off  to 
the  grantee  to  hold  In  severalty  what  he  had 
before  its  execution  held  In  common  in  both 
tracts.  It  vested  In  blm  the  absolute  tltie 
In  the  120  acres  of  Marlon  county  land,  so 
far  as  the  grantors  had  the  power  to  convey 
the  same,  leaving  no  Interest  whatever  in 
them.  After  said  deed  was  executed,  he  held 
the  undivided  one-third  of  said  Marion  county 
land  as  heir  of  Jonas  Case,  and  the  other  two- 
thirds  by  virtue  of  said  deed.  It  was  not  a 
partition  deed,  and  was  not  claimed  to  be 
such.  Ma^ret  E.  Case  received  for  her  in- 
terest in  said  Marion-  county  land  the  quit- 
claim deed  of  William  H.  Case  and  wife  and 
Frances  E.  McClaIn  and  husband  for  the  real 
eBl»te  in  controversy  and  $1,000  In  money. 
It  is  recited  in  this  deed  that  It  was  made  "in 
settlranent  and  adjustment  of  their  interests 
in  the  real  estate  herein  described  and  cer- 
tain lands  In  Marlon  county  described  in  a 
deed  of  even  date  herewith."  Construing 
these  two  deeds  together,  there  is  nothing  to 
show  that.they  were  executed  for  tbe  purpose 
of  effecting  a  partition.  Considering  that 
William  H.  Case,  Frances  A.  McClain,  and 
Margaret  E.  Case  owned  tbe  real  estate  de- 
scribed In  tbe  deeds  as  tenants  in  common, 
and  that  the  deeds  were  executed  at  the  same 
time  containing  tiie  redtals  set  forth,  and  that 
Margaret  B.  Case  was  to  receive  $1,000  and 
Frances  A.  McClaUi  $3,600,  these  facts  do  not 
show  that  the  deeds  were  mutual  deeds  of 
partition.  After  these  deeds  were  awoted, 
William  H.  Case  owned  property  valued  by 
the  parties  at  $4,500  more  than  the  toterest 
he  owned  before,  and  Mrs.  Mcdaln  had  part- 
ed with  real  estate  valued  at  $3,500,  and  Mrs. 
Maitcaret  E.  Case  owned  real  estate  valued  at 
$1,000  less  than  her  Interest  before  the  deeds 
were  made.  It  was  not  a  mere  partition  of 
real  estate,  but  a  transaction  to  which  the 
rules  of  evidence  with  referraice  to  ordinary 
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contracts  In  the  purchase  and  sale  of  real  es- 
tate apply. 

It  Is  the  general  role  that,  when  two  parties 
bare  entered  Into  a  written  contract,  all  pre- 
Tlons  negotiations  and  propositions  In  rela- 
tion to  sncta  contract  are  merged  In  the  final 
agreement,  and,  In  the  absence  of  fraud  «r 
mistake,  cannot  be  given  In  ei^dence  to  rary 
or  modify  such  written  agreement  Berer  r. 
Berer  <lud.  Sup.)  41  N.  E.  944;  King  t.  In- 
surance Oo.,  45  Ind.  43;  Sage  y.  Jones,  47 
Ind.  122;  Ice  t.  Ball,  102  Ind.  42,  46,  1  N.  B. 
66,  69;  Reynolds  t.  Railway  Co.,  143  Ind.  67% 
614r-0ia.  40  N.  B.  410,  421,  and  cases  cited; 
Coy  T.  Stucker,  31  Ind.  101;  Hostetter  v.  Au- 
man,  UO  Ind.  7,  20  N.  E.  G06;  Oiler  v.  Card. 
23  Ind.  21^  It  has  also  been  held  by  this 
court  that  by  the  execution  of  a  deed  the 
preliminary  contract  Is  executed,  and  any  in- 
consistencies between  Its  terms  and  those  in 
the  deed  are  to  be  explained  and  settled  by 
the  deed  alone.  Phlllbrook  t.  Emawller,  92 
Ind.  590,  and  cases  cited;'  Cole  y.  Oray,  139 
Ind.  896,  38  N.  B.  850,  and  authorities  cited 
on  pages  407,  408,  139  Ind.,  and  page  &SOy 
88  N.  E.  In  Cole  y.  Gray,  snpra,  this  court 
said:  "In  2  DeyL  Deeds,  8  837,  it  la  said  the 
question  Is  not  what  the  parties  to  a  deed 
may  have  intended  to-do  entering  Into  that 
deed,  but  what  fa  the  meaning  of  the  words 
used  In  the  dced?-a  most  Important  dlBtlnc> 
tlon  In  an  classes  of  constmcUon,  and  the  dis- 
regard of  which  often  leads  to  erroneous  con- 
cluBlons."  And  the  same  author,  in  section 
840,  says:  "The  Intent,  when  cieariy  ex- 
pressed, cannot  be  altered  by  evidence  of  ex- 
traneous circumstances." 

It  Is  insisted  by  appellees  that  it  Is  always 
competent  to  prove  by  parol  the  true  consid- 
oation  of  a  deed,  and  that  It  Is  Impossible 
to  give  effect  to  this  doctrine  without  permit- 
ting proof  of  the  agreement  as  to  considera- 
tion which  preceded  the  encutlon  of  the  deed. 
That  under  this  rule  the  evidence  of  airs.  Cose 
as  to  the  statements  and  agreements  of  the 
parties  at  the  execution  of  the  deeds  was  com- 
petent. This  is  a  correct  statement  of  the 
rule  as  declared  in  this  atate,  except  that  such 
evidence  is  not  competent  to  defeat  the  opera- 
tion of  a  deed  as  a  valid  and  effective  grant 
Leverhig  v.  Shocks,  100  Ind.  558,  and  cases 
on  pages  660.  661.  A  deed  absolute  on  Ita 
tace,  however,  may  be  shown  by  parol  evi- 
dence to  have  been  executed  only  as  a  mort- 
gage Hanlon  v.  Doberty.  109  Ind.  87,  9  N. 
B.  782;  Ashton  v.  Shepherd,  120  Ind.  69,  22 
N.  E.  98;  Sever  v.  Bever,  supra,  and  cases 
cited.  It  Is  also  insisted  by  the  appellees  that 
the  declarations  of  a  parfy  in  possession  of 
real  estate,  showii^  the  dtaracter  of  bis  pos- 
session, and  the  title  by  vrtiich  he  held,  are 
competent  aa  evidence  against  those  Claiming 
under  him;  and  that  therefore,  the  court  did 
not  err  in  permitting  Mrs.  Klingenschmldt  to 
testify  to  the  ^claratlona  made  by  Uargaret 
B.  Case  when  she  was  in  possession  of  the 
RBl  estate  in  controversy.  TWa  role  is  cor- 


rectly stated,  except  such  declarations  cannot 
be  given  In  evldcmce  to  sustain  or  destroy  the 
record  title.  Steeple  v.  Downing,  60  Ind.  478, 
and  autluirltles  cited  on  page  503;  Oibn^  v. 
Maiebay,  34  N.  Y.  301;  Jackson  v.  Miller,  8 
Cow.  761;  Jackson  v.  BIcYey,  15  Johns.  234. 

Appellant  next  Insists  that  by  force  of  sec- 
tion 2  of  the  act  of  March  11, 1889  (Acts  1889, 
p.  430;  Rer.  St  1884,  secUon  2645),  the  deed 
to  Mwgaret  B.  Case  of  September  19,  1884, 
had  the  effect  to  estop  appellees  from  assert- 
ing that  they  took  as  her  forced  heirs  the  one- 
third  interest  In  the  property  In  controversy, 
which  she  Inherited  as  the  vridow  of  Jonas 
Oa8&  Appellees  contend  that '  sectltm  1  of 
aald  act  Is  onconstltntional,  because  it  at- 
tempted to  nmeaH  section  2  of  the  act  of 
March  4,  1853  (Acts  1853,  p.  55).  which  was 
repealed  by  the  act  of  ManA  9,  1807  (Acts 
1867,  p.  SOI),  and  that  an  act  amendli^  a  re- 
pealed act  Is  void.  Boring  v.  State,  141  Ind. 
940,  41  N.  B.  270,  and  cases  dted.  Appdlees 
further  contend  that  the  entire  act  Is  uncoo- 
stltotlonal,  because  It  la  In  contraventloa  of 
section  19,  art  4,  of  the  constitution,  which 
is  as  follows:  "Every  act  shall  embrace  but 
one  subject  and  matters  properly  connected 
tlierewlth."  We  do  not  think  the  act  om- 
travenes  the  provision  of  the  constitutlan  qnotr 
ed,  as  It  emtsaces  but  one  subject  and  matters 
properly  connected  therewith.  If,  Iwwever, 
the  first  section  attempts  to  amoid  a  statute 
which  had  no  existence.  It  is  nnconstltntlonal 
for  that  reasfo,  and  it,  and  so  mudi  of  the 
title  as  relatea  thereto,  are  to  be  dlsr^EUded, 
and  the  cdy  inquiry  Is  whether  the  other 
parts  are  so  complete  In  themselves  as  to 
stand  alone,  and  whether  there  la  remalidng  In 
the  title  of  the  act  sufficient  description  of 
the  subject  to  which  they  rdate.  CI^  of  In- 
dlanapoUs  v.  Bleler,  138  Ind.  SO^  86  N.  B.  867. 
and  authorities  (dted  on  page  88, 138  Ind.,  and 
860, 36  N.  B.^  Fennlman's  Case,  108  U.  S.  714; 
Pressor  t.  Illinois,  116  V.  S.  252,  6  Sup.  Ct 
6S0l  It  is  apparrat  that  If  an  that  Is  con- 
tained in  the  first  section  of  fbe  act,  and  aU 
the  title  of  the  act  which  is  the  subject  of  the 
first  section,  were  eltmiiuited,  the  remaining 
sectioDs  2,  3,  and  4  would  be  a  complete  stat* 
ute,  and  the  subject  of  the  same  would  be 
anfficlentiy  expressed  in  the  title  to  comply 
with  the  requlrementa  oi  the  constitution. 
Under  sectl<HiB  2  and  3  of  said  act  being  sec- 
tions 2646.  2646,  Rev.  St.  1894,  If  WlUlam  H. 
Case  and  Franeea  A.  McClaIn  executed  their 
deed  fbr  the  purpose  of  omveylng  to  Mar^ 
garet  E.  Case  the  fee  simple  of  the  undivided 
one-tiiird  which  she  Inherited  from  her  hus- 
band, Jonas  Case,  and  they  have  received  full 
payment  tha:efor,  then  appeUees  can  claim  no 
title  to  said  one-third.  Under  these  sections 
it  was  competent  to  prove  whether  there  was 
any  contract  for  the  cimveyance  of  the  fee  of 
said  one-third  part  of  the  real  estate  affected 
by  the  widow's  Interest  and  the  consideration 
to  be  paid  therefor,  and  whether  fun  pay- 
ment had  heea  made.   Appellant's  title  to 
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said  one-third  depends  upon  the  conditions 
prescribed  In  Bald  sections.  If  all  the  require- 
ments of  either  section  2  or  3  of  said  abt  have 
not  been  complied  with,  he  has  no  title  to 
said  one-third. 

There  was  no  conflict  in  the  evidence,  and 
the  finding  should  have  been  tbat  appellant 
was  the  owner  in  fee  simple  of  the  undivided 
two-tMrds  of  said  real  estate  and  that  appel- 
lera  were  the  owners  In  fee  simple  of  the  undi- 
vided one-third  thereof.  The  finding  was, 
therefore,  contrary  to  law.  It  follows  that 
the  court  erred  In  overruling  the  motion  for  a 
new  triaL  Judgment  reversed,  with  instruc- 
tions to  snstaln  the  motion  for  a  new  trial, 
and  for  further  proceedlngB  not  In  conflict  with 
this  cplnion. 

as  Ind.  App.  224) 

BBANDBNBUBO  v.  HITTEL  et  aL 
(Appellate  Court  of  Indiana.    Oct.  IS,  1^) 

HlWWATB— yACATlOK—DAHAOBS   TO  LA.HDOWXBB 
— AFPIAL— REUONBTRAyCB— STATOTOET 

Requibkmbnts. 

1.  The  failnre  of  petitioners  for  the  vocation 
of  highway  to  move  the  board  of  commiseion- 
era  to  set  aelile  the  report  of  reviewers  assessing 
damages  to  a  remonstrant  does  not  waive  oli- 

iections  to  the  report,  elnce  such  report  Is  not 
n  issue  in  the  casej  bat  on  appeal  sTich  report 
is  vacated  and  set  aside,  as  the  direct  effect  of 
the  appeal,  and  In  the  circuit  court  the  question 
of  damages  is  tried  de  novo. 

2.  Tbat  a  higbwav  proposed  to  be  vacated  in- 
tersects with  another  highway,  on  which  an 
owner's  lands  abut,  does  not  make  him  an  abut- 
ting owner,  within  the  meaning  of  Bums'  Bev. 
St  1894,  S  6746  (Homer's  Ann.  St.  1S96,  ( 
S019),  which  provides  that  any  person  tiirough 
whose  land  a  oigbway  passes  may  remonstrate 
against  the  action  of  the  board  of  oommlsslon- 
ns  in  vacating  or  changing  it. 

3.  Where  a  landowner  remonstrates  against 
the  vacation  of  a  highway,  as  authorized  by 
Bums'  Rev.  St.  18&4,  §  6746  {Homer's  Ann.  St. 
1896,  f  6019).  it  mast  appear  on  the  face  of  the 
remonstrance  that  he  is  an  abutting  owner,  as 
required  by  such  statute. 

Appeal  from  drcoit  court,  Marlon  coun^;  B. 
A.  Brown,  Judge. 

Petition  by  George  EUttel  and  others  to  the 
commissioners  of  Hancock  coimty  for  the  vaca- 
tion of  ft  highway.  From  a  decree  vacating 
tbe  road  and  denying  damages  to  the  remon- 
strant, Lewis  B.  Brandenbors,  renXHistrant, 
appeals.  Affirmed. 

H.  Wamun,  for  aitpeUaut   Affett  &  ^cb, 

for  appellees. 

LOTZ,  J.  *  This  cause  was  transferred  to  this 
court  by  order  of  tha  supreme  court.  The  ap- 
pelleea  petitlcmed  tbe  board  of  commissioners  of 
Hancodc  county  to  vacate  a  certain  highway, 
said  highway  l>eing  situated  wholly  within  tliat 
county  After  the  appointment  of  viewers,  and 
tbe  filing  of  their  r^rt  favorable  to  snch  va- 
cation, the  appellant  filed  a  remonstrance  on 
Itie  ground  tbat  the  vacation  would  not  be  of 
public  utility,  and  on  the  ground  that  he  would 
sustain  damaiges  by  such  vacation.  Reviewers 
were  appointed,  who  repwted  In  &vor  of  the 


utfilty  ot  the  proposed  vacation,  and  ct  dam< 
ages  to  Bi^llant  In  the  sum  of  $150.  The 
board  ^tered  a  final  order  vacating  the  road, 
and  requiring  tbe  appelleee,  tbe  petitioners,  to 
pay  to  the  appellant  tbe  damages  assessed. 
The  petitioners  appealed  to  the  circuit  court  of 
Hancock  county  from  the  award  of  damages, 
and  tbe  remonstrant  appealed  fnxo  the  order 
vacating  tiie  road.  The  venue  was  changed  to 
tbe  court  below,  A  tilal  resulted  in  a  finding 
and  a  judgment  vacating  the  road,  and  with- 
out awarding  tbe  appellant  any  damages.  Tbe 
acUcHi  of  the  Marlon  circuit  court  in  overruling 
the  ^pellant's  motion  to  dismiss  the  appeal, 
and  appellant's  motion  for  a  new  trial,  are  tbe 
only  emHs  assigned.  Tbe  basis  for  appellant's 
motion  to  d<*""faw  appellees*  appeal  Is  that  tbe 
petitioners  failed  to  move  the  board  to  sert 
aside  the  repeat  of  the  reviewers  assessing  dam- 
ag*^  for  the  purpose  c£  having  tbe  board  ap> 
poL  a  new  set  reviewers  to  assess  the 
dni:-iges.  It  is  contended  that  the  failure  to 
make  such  motion  was  a  waiver  of  all  objec- 
tions to  the  r^rt,  and  that,  therefore,  no 
questkm  could  be  prc^teily  presented  as  to  the 
damages  In  the  tdrcnlt  court.  Many  authral- 
ties  are  dted  to  the  effect  that  It  is  only  snch 
questions  as  were  properly  raised  and  put  in 
issue  before  tbe  board  that  can  be  tried  and 
determined  on  appeal  to  the  drcoit  coiul.  It 
is  insisted  tbat,  as  do  objection  was  made  in 
the  commissioners'  court  to  tbe  ai  the 

reviewers  assessing  damages  in  fav<v  ot  the  re- 
monstrant, none  can  be  raised  in  tbe  circuit 
court,  and  that  U  follows  that  appellant's  mo- 
tion to  dlfim'HB  should  have  been  sustained. 
While  it  Is  true  that  the  board  may,  vihm  It 
is  made  to  appear  tbat  the  damages  are  nn- 
reasonablet  set  aside  the  assessmoit  and  order 
another  review  <0ectlon  6749,  Bums*  Rev.  St 
1894;  section  5022,  Homer's  Ann.  St.  lim).  It 
Is  not  contemplated  that  the  aggrieved  party 
must  object  to  tbe  aasessment,  and  pray  for 
another  review.  Tbe  anthcMrlties  cited  are  not 
in  point,  because  the  report  of  tbe  reviewers 
does  not-  form  any  Issue  in  the  case;  but  upon 
appeal  such  report  Is  vacated  and  set  aside,  aa 
tbe  direct  effect  of  tbe  appeal,  and  in  the  cir- 
cuit court  the  question  at  damages  is  tried  de 
novo.  Turley  v.  Oldham,  68  Ind.  114;  Thayer 
V.  Burger,  100  Ind.  262;  Clift  v.  Brown,  95 
Ind.  53.  The  issue  to  be  tried  Is  made  by  the 
remonstrance,  and  lot  by  the  report  of  tbe  re- 
viewers, nor  by  any  ruling  the  board  might 
make  In  relation  thereto.  There  was  no  error 
in  overruling  this  motion. 

On  the  trial  of  the  cause  in  the  circuit  court 
the  appelant  proposed  to  prove  the  value  of 
his  lands  with  and  without  the  road.  The  ap- 
pellees objected  to  this  evidence,  stating  as 
one  of  tbe  grounds  of  th^  objection  that  tbe 
.road  did  not  pass  through  appellant's  lands, 
and  for  tbat  reason  he  was  not  mtiUed  to  dam- 
ages. This  objection  was  sustained,  and  a  new 
trial  was  sought  on  account  of  snch  nfilng. 
The  road  sought  to  be  vacated  did  not  pass 
through  tbe  a]S)d]ant'8  lands,  nor  did  his  lands 
abut  ttiereon.   The  accompanying  abowa 
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tbe  relative  position  (tf  tbe  highway,  and  of  ap- 
pellanf  8  lauds. 


Lrno  or  BftiiHorNUB* 

RvMBMirniiitT, 


The  statute  relating  to  the  locatloii,  vaca- 
tion, or  change  In  a  highway  when  the  saqie  la 
wholly  within  one  connty  iworldes  that,  "If 
any  pesacHi  through  whose  hmd  such  highway 
or  change  may  pass  diall  feed  aggrieved  there- 
by, Budh  pereoa  may  at  any  tlise  before  tbe 
final  action  of  the  board  thereon  set  forth  snch 
grievances  by  way  of  rononstrance,"  etc. 
Bums'  Rev.  St  18^  {  6746  (Homer's  Ann.  St 
1896,  S  5019).  Tbfs  section  relates  to  a  re- 
monstrance for  damages  only.  A  remonstrance 
for  public  utility  Is  provided  for  in  a  ^ubse- 
qoent  sectltMi.  It  win  be  sera  that  the  section 
quoted  limits  the  remonstrance  to  the  person 
through  whose  lauds  the  highway  passes.  It 
Is  true,  tbe  highway  proposed  to  be  vacated  in- 
tersects with  another  highway,  upon  which  ap- 
peOanfs  lands  abut,  but  It  Is  not  proposed  to 
vacate  any  part  of  the  latto*  highway.  The 
Bi^lant's  lands  Ue  directly  north  of  the  high- 
way prc^Ksed  to  be  vacated,  and  a  line  project- 
ed north  would  pass  over  bis  knds,  but  this 
does  not  make  bbn  an  abutting  landowner. 
House  T.  City  of  Oreensburg,  93  Ind.  533. 

The  appellant  in^ts  that  the  statute  which 
provides  for  the  change  of  a  highway  when  11 
.extends  into  two  or  more  counties  permits  a 
remonstrance  for  damages  by  persona  other 
than  those  over  whose  lands  tbe  highway  pass- 
es, when  they  are  affected  by  the  change. 
Bums*  Rev.  St.  18&4,  §  6784  (Homer's  Ann. 
St.  1896,  §  5000).  Waetber  or  not  such  is  tbe 
effect  of  tiiat  statute,  we  need  not  determine. 
The  statute  under  wiilch  this  proceeding  was 
instituted  Is  a  separate  and  dl^lnct  enactment 
from  that  relative  lO  changes  In  highwf^s 
when  tfa^  extend  into  two  or  more  counties. 
The  proceeding  Is  strictly  atatutray,  and  onl; 
such  persons  as  the  statute  has  given  the  tight 
can  remonstrate  for  damages.  As  the  b^^iway 
proposed  to  be  changed  did  not  pass  over  ap^ 
peUanfs  lands,  and  as  his  lands  did  not  abut 
thereon,  he  was  not  entitled  to  any  damages 
at  alL  Th^  was  therefore  no  error  In  ex- 
(dudhig  the  proposed  testimcmy.   It  also  ap- 


pears frmn  undi^juted  testimony  tiiat  the  ap- 
pellant had  no  il£^t  to  remongtiate  for  dam- 
ages, OoA  therefore  had  no  standing  In  court. 
It  is  essentia]  ibat  It  ahoold  appear  on  the 
face  of  the  rantaistzance  that  the  rmonstrant 
has  the  Httttutory  gnallflcatlcma.  "The  reason 
la  tl»  same  respecting  tlUngs  which  do  not  ap- 
pear es  to  those  which  do  not  exist"  WeUs  v. 
Rhodes,  114  md.  467.  16  N.  B.  830.  It  oon- 
dnslv^  axveaiB  that  appdlant  did  not  have 
the  atatutoiy  quallfloatiaais  as  a  remmstrator 
for  damages.  The  Judgment  below  was  there- 
fore right   Judgment  affirmed. 


06  Ind.  Ap9.  U8> 

ROBERTSON  v.  HAMILTON. 

(Appellate  Court  of  Indiana.    Oct.  23,  1896.) 

Slander— Charob  or  Ihhoralitt— Evidbncb  op 
CoNFEssios — Proof  of  Chakactek. 

1.  In  an  action  by  a  married  woman  for  slandet^ 
based  on  statements  defendant  that  plaintiff 
had  been  criminally  intimate  with  a  certam  man, 
evidence  of  a  statement  made  by  plaintiff's  hus- 
band to  a  witness,  that  plaintiff  had  confessed 
such  intimacy  to  hun,  Is  not  adniiBsible,  where 
such  statement  was  not  made  In  the  presence  of 
the  wife,  thoush  she  had  referred  tiie  witness  to 
her  husband  foi  an  ezidaoBtioa  of  why  dtie  was 
crying  at  the  time  about  which  the  witness  had 
inquired;  it  not  appearing  that  such  reference 
bad  any  connection  with  me  subject  of  the  con- 
fessioii  or  with  tbe  conduct  of  lie  wife,  and  it 
not  being  showu  when  tbe  statement  showed  the 
confession  to  have  been  made. 

2.  A  defendant  in  an  action  for  slander,  brought 
against  him  by  a  woman,  charging  him  with  hav- 
ing stated  that  she  was  guilty  of  ^rimtnai  intioiacy 
with  a  certain  man,  can  only  attack  the  character 
of  thb  plaintiff  by  proof  of  her  gmeral  reputation; 
and  evidence  of  specific  acts  of  unmoraliQ',  not 
connected  with  the  act  charged,  la  inadmissible. 

Appeal  from  superior  court,  Vigo  county;  C. 
F.  McNutt,  Judge. 

Action  by  Olive  J.  Hamilton  against  James 
Robertson.  Jud,?ment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Lamb  &  Beasley,  for  appellant  Farris  & 
Hamlll,  for  appellee. 

DAVIS,  C.  J.  This  was  an  action  for  dan- 
der. The  gist  of  the  complaint  Is  that  appel- 
lant falsely  chaj^ed  that  appellee,  a  mairied 
woman,  had  Illicit  carnal  intercourse  with  one 
Kd  Cummlngs.  Tbe  aiq)eilant  answered  In  two 
paragraphs:  First,  justification,— that  appellee 
bad  "lUlcit  carnal  Intercourse  with  one  Ed 
Gummli^";  second,  general  denial.  A  trial 
by  a  Jury  resulted  In  a  verdict  and  judgment  for 
$750  In  favor  of  ai^Uee.  We  have  read  the 
voluminous  record,  induding  all  the  evidence 
given  on  the  trial,  in  the  light  of  the  argument 
of  learned  counsel,  and  find  two  questions  prop- 
erly and  aldy  presented  for  our  consideration  on 
this  appeal. 

1.  The  fifth  and  twelfth  reasons  for  a  new 
trial  r^te  to  the  action  of  tbe  court  In  refus- 
ing to  permit  the  appellant  to  fu-ove  by  Sol 
Craig  a  conversation  had  by  the  witness  with 
tbe  husband  of  the  ai^Uee  In  her  absence,  In 
which  the  af^llee's  husband  told  the  witness, 
that  afqpellee  had  confessed  to  her  husband 
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that  she  had  been  gallty  of  baring  Illicit  carnal 
InterconrBe  with  Ed  GmnmlngB.  It  Is  not  clahn- 
pd  that  the  atatemoits  or  admissions  of  the  both 
band  to  said  Craig  were  at  any  time  communi- 
cated to  appellant,  or  that  bis  charge  against 
appellee  was  baaed  on  her  all^^  confession  to 
her  hnshand.  The  witness  Craig  testified  that 
In  the  month  of  April,  1893,  be  met  the  appel' 
lee  and  ba  husband  In  the  public  highway  hi 
the  Tldnlty  of  their  residence;  that  her  hus- 
band had  been  very  sl(&  with  a  severe  attack 
of  the  grippe  for-sereral  weeks  prior  thereto, 
and  that  he  was  then  convalescing,  but  was  not 
well,  and  thjit  the  witness  then  believed  that  he 
was  slightly  off  mraitally;  and  that  the  witness 
could  not  say  ttiat  he  did  not  know  what  he 
was  saying;  and  the  appellee  was  crying.  The 
witness  said  to  her,  "What  is  the  trouble,  01- 
He?"  She  replied,  "Charley  can  tell  you."  In 
the  same  connection  she  said:  "I  don't  know 
what  is  the  matter;  he  acts  so  strange;  and  be 
Is  wanting  to  go  to  Mattoon,  and  I  .don't  want 
blm  to  go;  and  be  says  be  Is  going  to  leave," — 
and  that  be  had  tiled  to  kin  himself  that  morn- 
ing. This  conversation  was  in  the  afternoon 
or  evening.  In  the  conrae  of  the  conversation 
ber  husband  said  to  her,  "Ollie,  I  want  you  to 
tell  Sol  now  whether  I  am  to  blame  for  any  of 
this  trouble  or  not."  Appellee  answered  that 
be  -was  not.  She  asked  tbe  witness  to  fake 
ber  husband  home  with  blm,  and  keep  him  all 
nl^t  Appellee's  husband  got  In  tbe  wagon 
with  the  witness,  and  they  drove  away.  Ap- 
pellant's cotmsel  then  adced  the  witness  this 
question:  "After  be  got  In  the  wagon  with 
you,  tell  the  Jury  whether  be  made  any  state- 
ment as  to  the  trouble,  and  what  it  was  about, 
— wbetlier  be  did  or  not?"  An  objection  of 
<wnnsel  for  ai^llee  was  sustained  to  tbe  ques- 
tion. Counsel  for  appellant  then  offered  to 
prove  by  the  witness  that,  as  soon  as  appellee's 
hnsband  got  in  the  wagon  with  tbe  witness,  he 
stated  to  tbe  witness  that  his  wife  had  confess- 
ed to  him  that  she  had  betrayed  him;  that  she 
had  been  too  intimate  with  Ed  Oummlngs,— 
and  pointed  out  to  tbe  witness  the  place  In  the 
road  where  she  had  made  the  confession.  The 
court  excluded  tbe  evidence,  to  which  ruling 
appellant  at  the  time  excepted.  Counsel  for 
appelant  insist  that  tbe  statements  of  ap- 
pellee's husband  were  a  part  of  the  conversa- 
tion b^^n  with  the  app^ee,  and  that  tb^ 
were  admissible  as  part  of  tbe  res  gestse.  When 
tbe  alleged  confessitm  was  made  by  appellee 
— ^whether  on  that  day,  or  on  some  previous 
day— Is  not  disdosed.  The  statements  of  tbe 
husband  to  tbe  witness  In  relation  to  the  al- 
ibied confession  of  his  wife  were,  in  our  opin- 
ion, no  more  than  a  mere  narrative  of  a  past  oc- 
currence, and  therefore  were  not  admissible  on 
the  trial,  in  behalf  of  appellant,  as  a  part  of 
the  res  gestee.  Patker  v.  State,  130  Ind.  284, 
35  N.  B.  1105;  RaUroad  Co.  v.  Stoddard.  10 
Ind.  App.  278,  37  N.  B.  723;  Railway  Co.  v. 
Sloan,  11  Ind.  App.  401,  39  N.  E.  174.  It  Is 
next  Insisted  that  she  directed  her  husband  to 
■oontlnae  tbe  conversation  with  the  witness,  and, 
therefore,  that  Us  statements  to  tbe  witness 


were  admlmlble  In  evidoice  against  her.  The 
general  rule  Is  that  the  admisslMis  of  a  third 
person  are  admissible  in  evidence  against  a  par- 
ty, who  has  expressly  referred  another  to  him 
for  information  regarding  a  disputed  or  uncer- 
tain matter.  In  Gucb  cases  there  must  be  a 
disputed  or  uncertain  matter  whldb  Is  the  sub- 
ject of  Inquiry,  and  there  must  be  a  clear  and 
direct  reference  to  the  third  person  for  the  de- 
sired Information.  In  order  to  bind  the  party 
by  the  admission  of  a  third  person,  tbe  refer- 
ence must  have  been  made  by  the  person  sought 
to  be  bound,  with  tbe  deflnltdy  stated  intent  by 
the  person  maktog  the  reference  that  the  person 
making  the  Inquiry  should  secure  of  the  third 
person  tbe  desb^d  lotormation  regarding  a  dis- 
puted or  uncertain  matter.  There  is  nothing 
In  the  conversation  between  app^ee,  ber  hus- 
band, and  tbe  witness  Indicating  that  tfam 
was  any  matter  in  dispute  between  any  of  the 
parties.  Tbe  only  Indication  of  any  trouble 
appears  to  have  been  tbe  fact  that  appellee  was 
crying.  The  Inquiry  of  the  witness  was  prompt- 
ed reason  of  the  uncertainty  as  to  the  cause 
of  the  trouble.  So  far  as  shown,  the  witness 
had  no  interest  In  this  uncertainty,  and  his  in- 
quiry appears  to  have  been  prompted  solely  by 
curiosity.  The  conversation  In  her  presence, 
when  considered  as  an  entirety,  strongly  Indi- 
cates that  her  crying  was  the  result  of  the 
strange  conduct  of  ber  husband,  to  which  she 
referred,  and  that  she  was  Ignorant  as  to  the 
cause  of  such  conduct  She  said  in  response  to 
ber  husband's  questitm  tliat  be  was  not  to 
blame  for  tbe  trouble.  She  did  not,  however, 
intbnate  to  the  witness  that  she  was  In  any 
manner  responsible  for  the  trouble.  In  response 
to  the  question  of  tbe  witness,  she  said,  "I  don't 
know  what  Is  tbe  matter;  he  acte  so  strange," 
etc.  Her  reference  of  tbe  witness  to  ber  btis- 
band  for  Information  was  not  In  direct  terms, 
with  a  definitely  stated  Intent,  but  was  per- 
mLssive  only  to  cbaracter.  Tbe  substance  of  ber 
statement  to  the  witness  was  that  she  did  not 
know  what  was  the  matter,  but  that  ber  hus- 
band might  explain  tbe  matt^  to  the  witness  If 
be  could.  She  did  not  Intimate  that  she  had 
made  a  confession  to  her  husband,  which  be 
was  at  liberty  to  coomiunlcate  to  the  witness, 
and  she  did  not  refer  tbe  wltnes  to  ber  hus- 
band for  information  on  such  subject.  Wheth- 
er such  a  confession,  made  by  n  wife  In  confi- 
dence to  ber  husband,  can  In  any  case  be  proven 
in  this  manner.  Is  a  doubtful  question.  In  any 
event,  In  our  opinion,  tbe  rule  relied  upon  by 
counsel  for  appellant  Is  not  applicable  under  the 
facts  and  circumstances  as  disclosed  by  the  rec- 
(od. 

2.  The  sixth,  seventh,  and  eighth  reasons  for 
a  new  trial  all  relate  to  the  refusal  of  tbe  court 
to  allow  tbe  appellant  to  prove  that  in  1887  tbe 
appellee  said  that  she  dearly  loved  one  Blade, 
and  Qiat  she  thought  more  of  blm  than  she  did 
of  her  husband,  and  that  on  one  occasion  she 
threw  her  arms  around  his  ne(&  snd  kissed  him. 
Tbe  witness  was  then  a  domestic  In  tbe  service 
of  appellee,  and  her  husband  and  said  Alf  Blai^ 
were  then  living  In  fbe  family  and  worUnc  tat 
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bar  hoebaiul   Thta  wu  fire  or  six  yean  prior 

to  appellee's  alleged  acquaintance  and  lUlctt  In- 
tercourse witii  said.  Ed  Cummtogs.  Oounselfor 
appellant  Insist  that  the  evidence  was  admls^ 
ble  aa  tending  to  establish  her  character  for 
chastity,  and  the  probability  that  the  appellee 
would  hare  been  gull^  of  the  acta  charged 
with  CummlDgs.  In  other  words,  the  ccmtentloa 
Is  that  in  such  cases  the  character  of  the  woman 
for  chastity  may  be  attacked  by  pmot  of  specific 
acts  of  lascivious  or  Immoral  conduct  Aasum- 
Ing  that  there  may  be  cases  Sn  which  spedfle 
acts  of  lascivious  or  Immoral  conduct  may  be 
proven,  tbere  was  no  error  in  the  ruling  under 
condderatlon.  In  deciding  a  similar  question  In 
Newspaper  Oo.  t.  Pugh,  6  Ind.  App.  510,  83  N. 
E.  981,  this  court,  by  Beinbard,  O.  J.,  said: 
"We  do  not  think  there  was  any  error  In  this 
ruling.  True,  the  a^iellee'a  character  was  put 
In  Issue.  But  this  can  be  proved  only  by  gener- 
al reputation,  and  not  by  specific  acts  of  Im- 
morality, wholly  disconnected  from  the  acts 
charged  In  the  publication."  The  foct  that  ap- 
pellee  may  have  had  an  undue  affection  for  Aif 
Bladk  In  1887,  or  that  she  waB  tbra  guUty  of 
unbecoming  conduct  with  him  In  the  (Mresenee  of 
otheni,  did  not  tend  to  prove  that,  the  had  illicit 
carnal  Intercourse  with  Gummlngg  In  1892  or 
1893.  The  act  with  Blade  vrtildi  aiqpellant  of- 
fered to  prove  was  wholly  disconnected  fh>m  the 
conduct  with  Commings. 

On  a  careful  reading  of  tbe  erldence,  we  are 
not  Cavcnably  impressed  with  the  merits  of  this 
action,  but  we  tall  to  find  any  error  in  tiw  rec- 
ord that  would  justify  a  reversal  of  the  Judg- 
ment at  the  trial  court  Judgment  afilrmed, 


aT  Ind.  App.  M) 

POND  T.  SIMONS.  * 
<AK)ellate  Comt  of  Indiana.    Oct  23,  1896.) 
▲OTioN  cnr  JuMHBirr  or  Airomea  Btatb. 

1.  In  an  action  based  on  a  Judgment  of  a  court 
Of  another  state  the  redtals  of  the  record  of  such 
judgment  are  not  conclusive  as  to  facta  affecting 
the  jurisdiction  of  the  court  over  the  subject-mat- 
ter or  the  person  (tf  the  defendant,  bat  all  Juris- 
dictionnl  questions  are  open  to  Inquiry. 

2.  A  judgment  of  a  court  of  Illinois,  shown  by 
tiie  record  to  have  been  rendered  by  the  judge  in 
VBCntion,  on  a  confession,  is  void,  tlic  indge  hav- 
ing no  power,  under  the  statutes  of  tiuit  atete,  to 
render  a  judgment  in  vacation.- 

Appenl  from  circuit  court;  Cass  county;  TI. 
Z.  Wiley,  Judge. 

Action  by  Frederick  L.  Pond  against  Noah 
Simons.  Judgment  tor  defendant,  and  plaintiff 
appeals.  Affirmed. 

Wlnfleld  &  Taber,  for  appellant  Frank 
Swlgart  and  J.  B.  Smith,  for  appellee. 

GAVIN,  C.  J.  Appellant  sued  appellee  up- 
on a  judgment  ren'lered  against  him  by  confea- 
Blon  In  an  Illinois  city  court.  That  Judgment 
was  based  upon  what  is  known  as  a  "Judg- 
ment note"  containing  this  provision:  "And 
I  do  htreby  authorize  any  attorney  of  any  court 
of  record  to  appear  for  me  In  any  such  court  fif 
record  and  confess  a  judgment  for  tbe  amount 
■Behearlng  dcal«4,  M  N.  &  161, 


doe  thereon,  together  with  an  costs,  and  fif- 
teen dollars  attorney's  fees,  At  any  time  »tta 
maturity,  either  In  tenn  or  vacation,  and  to 
agree  tliat  no  writ  of  error  or  appeal  ^11  be 
prosecuted  on  such  Judgment,  nor  any  bill  1b 
equity  filed  to  Interfere  therewith,  and  to  re- 
lease all  errors  and  to  consent  to  immediate 
execution  thereon."  The  record  set  forth  in 
the  complaint  disdoses  that  a  complaint  oa 
this  note  was  duly  filed;  that  Alschulor  A 
Murphy,  aa  attorneys  for  appellee,  appeared, 
and  filed  an  answer  confessing  the  complaint, 
whereupon  Judgment  was  rendered  and  entei^ 
ed.  The  apiMllee  filed  various  answers,  set- 
ting up  that  he  had  always  been  a  resident  of 
the  state  of  Indiana;  that  he  was  not  served 
with  any  process,  and  had  no  knowledge  oC 
such  proceedings,  and  did  not  appear  thereto, 
uor  authorize  any  one  to  appear  for  him;  and 
that  the  instrument  sued  upon  was  executed 
without  any  consideration,  under  duress,  etc. 
The  court  held  the  answers  good.  Appellant 
Insists  that  the  record  shows  a  judgment  r^- 
ularly  and  duly  rendered,  and  that  appellee 
may  not  contradict  the  record  nor  defeat  the 
Judgment  by  the  assertion  of  any  matter  which 
would  have  been  properly  pleaded  as  defense 
in  tbat  action.  It  Is  contended  upon  tbe  au- 
thority of  Westcott  V.  Brown,  13  Ind.  83,  King- 
man V.  Paulson,  126  Ind.  507,  26  N.  E.  393, 
and  Zepp  v.  Hager,  TO  m.  223.  that  the  recit- 
als of  the  record  as  to  jurisdictional  facts  can- 
not be  disputed.  This  la  doubtless  the  correct 
rule  where  a  domestic  judgment  Is  involved,  aa 
in  Bank  v.  Hanna,  12  Ind.  App.  240,  89  N.  E. 
1054;  but  the  supreme  court  of  tbe  United 
States,  to  which  we  must  look  as  the  highest 
arbiter  upon  questions  like  this,  involving  the 
construction  of  the  provisions  of  the  United 
States  constitution  and  statutes,  has  over- 
thrown this  earlier  doctrine  of  our  own  and 
other  states  as  applied  to  Judgments  rendered 
in  other  states.  It  declares  that  "notwltli- 
standlng  the  averments  In  tbe  record  of  the 
Judgment  itself,  the  Jurisdiction  of  tbe  court 
by  which  a  judgment  is  rendered  in  any  state 
may  be  questioned  In  a  collateral  proceedii^r; 
that  the  juriRdlctlon  of  a  foreign  court  over 
the  person  of  the  subject-matter  is  always  open 
to  inquiry;  that  In  this  respect  a  court  of  an- 
other state  is  to  be  regarded  as  a  foreign  court** 
Machine  Co.  v.  Itadcllffe,  137  U.  S.  2.S7,  11 
Sup.  Ct  94;  Brown,  Jur,  {23.  It  is  claimed 
by  counsel  that  Judgments  by  confession  are 
sustained  by  the  presumption  that  they  are 
regular  unless  the  contrary  appears  upon  the 
record.  It  Is  true  that  it  Is  said  In  Caley  v. 
Morgan,  114  Ind.  350.  IG  N.  E.  793,  that  "judg- 
ments by  confession  are  supported  by  the  same 
presumptions  which  sustain  other  Judgmente 
when  collaterally  colled  In  question."  Thle 
was  said,  however,  when  considering  a  domes- 
tic judgment  rendered  in  open  court  The 
doctrine  ought  not  to  be,  and  Is  not  applicable 
when  considering  a  Judgment  such  as  this,  not 
rendered  by  a  judicial  officer  or  by  a  court,  but 
merely  entered  by  a  ministerial  officer  with- 
out tbs  Interrentlon  of  any  JudlcUil  tia»naL 
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U  we  were  to  glre  to  the  indgment,  as  claimed 
by  appellant,  the  same  force  and  effect  which 
it  woold  possess  In  Illinois,  stUl  no  presump- 
tion would  come  to  Its  relief.  In  Matzen- 
baugh  T.  Doyle  an.  Sap.)  40  N.  E.  935,  It  Is 
said  ijy  the  sopreme  court  of  that  state,  con- 
cerning such  a  Judgment:  "The  ebtiy  of  judg- 
ment hayli%  been  made  In  vacation,  before 
the  dei^  a  mere  ministerial  officer,  It  will  be 
aided  by  none  of  those  presumptions  which 
prevail  where  Judgments  are  entered  in  open 
eomt."  That  there  was  a  clear  distinction 
between  such  Judgments  entered  In  term  time 
and  those  entered  In  vacation  was  early  rec- 
ognized in  Illinois.  "But  a  Judgment  con- 
fessed In  vacation  creates  no  such  presump* 
Hons,  aa  the  same  Intendments  are  not  in- 
dulged In  to  sustain  ministerial  as  are  in 
fttvor  of  Judicial  acts."  Boundy  v.  Hunt,  24 
CI.  S96.  The  statutes  of  Illinois  do  author- 
ize Judgments  to  be  confessed  by  defendants  In 
person  or  by  attorncg',  either  In  term  time  or  in 
vacation,  *^nd  Judgments  entered  In  vacation 
■hall  have  like  force  and  effect  and  from  the 
date  thereof  become  lleas,  In  like  manner  and 
extent  as  Jui^^ments  entered  In  term."  Laws 
1S57,  p.  29,  S  2.  The  courts  of  Illinois  sustahi 
and  give  effect  to  such  JudgmentB^  although  In 
this  state  they  cannot  be  entered  except  when 
rendered  In  open,  court.  It  is,  however,  held  in 
Illinois,  that  "the  confession  of  Judgment  in 
vacation  Is  a  statutray  proceeding  in  deroga- 
tion of  the  oonmum  law."  Gardns  v.  Bunn, 
132  in.  403,  23  N.  B.  1073.  • 

It  Is  asserted  appellee  that  the  Judgmmt 
■ned  on  Is  void  because  It  appears  upon  its 
face  to  have  been  rendered  by  the  court  or 
Judge  hi  vacation,  while  appellant  urges  that 
It  does  not  affirmatively  appear  that  the  Judge 
rendered  the  Judgment,  and  "that.  In  the  ab- 
sence of  the  contrary  appearing  on  the  face  of 
the  Judgment,  the  presumptlm  would  be  that 
It  was  entered  according  to  law  by  the  proper 
officers  charged  with  the  duty."  That  this 
presumption  cannot  be  Invoked,  according  to 
the  decision  of  Illinois,  we  have  already  seen. 
In  Railway  Co.  t.  Parish.  0  Ind.  App.  89,  33 
N.  E.  123,  this  court  said:  "If  the  exercise  Is 
«me  of  special  statutory  powers,  the  record 
must  show  that  the  statutes  have  been  com- 
plied with."  The  record  of  the  proceedings 
In  lillnois  <^>enB  as  follows:  "Pleas  before  the 
Hon.  Russell  P.  Goodwin,  Judge  of  the  city 
court  of  Aurora,  In  vacation  after  the  regular 
term  of  said  court  begun  and  held  at  the  court 
room  In  the  city  of  Aurora,  in  said  county,  on 
the  third  Monday,  the  18th  day  of  September, 
1893,  to  wit,  on  the  4th  day  of  November, 
1803.  Present:  Hon.  Russell  P.  Goodwin, 
Judge  of  said  court;  Frank  Joslyn,  state's  at- 
torney for  Kane  county.  Attest:  James  Shaw, 
ClerlE.  Be  it  remembered,  that  on  said  4th 
day  of  November,  1893,  there  was  filed  In  said 
court  a  certain  narr.  and  cognovit,  which  read 
as  foUoTO."  Here  are  set  out  a  regular  com- 
plaint, the  note,  and  affidavit  and  confession 
tqr  Alacbuler  &  Hnrpby,  aa  attomeiya  for  tlw 


defendant.  Fonowlng  thrae  Is  the  further  en- 
ti7:  "Be  It  further  remembered  that  thereup- 
}tt,  on  the  said  4th  day  of  November,  1893,  the 
dald  day  being  In  vacation  after  the  regular 
term  of  said  city  court  of  Aurora  begun-  and 
held  at  the  court  room,  in  said  county,  the  fol- 
lowing proceedings  were  bad  and  entered  of 
record  In  said  court,  to  wit:  'Frederick  L.  Pond 
V.  Noah  Simons.  Confession.  This  day  comes 
the  plahJtlff  herein,  by  Bacon  and  Cassem,  his 
attorneys,  and  ffies  herein  a  plea  of  trespass 
on  the  case  on  promises;  and  Uiereupon  comes 
the  defendant  herein,  by  Alschuler  and  Mur- 
phy, his  attorneys  in  fact,  who  ffie  herein  his 
warrant  of  attorney,  duly  executed  and  proven, 
and  also  his  cognovit,  omfesslng  the  action 
aforesaid  of  the  plaintiff  against  the  said  de- 
fendant, and  that  the  said  plaintiff  has  sus- 
tained damages  by  occasion  of  the  premises  to 
the  sum  of  $271.26,  'which  includes  ?15  attor- 
ney's fees.*  It  is  therefore  considered  by  tha 
court  that  the  plalntUC  do  have  and  recova," 
etc. 

As  we  construe  this  record.  It  clearly  shows 
a  Judgment  rendered  by  the  court  through  Its 
Judge,  and  not  one  merely  entered  up  by  the 
clerk  upon  the  papers  Bled.  The  statements 
that  the  proceedings  were  before  the  Honorable 
Russell  P.  Goodwin,  Judge,  and  that  he  was 
present  with  all  his  officers  necessary  to  con- 
stitute a  coiurt,  and  that  "It  is  therefore  con- 
sidered by  the  court."  etc.,— ell  these  state- 
ments must  be  disregarded,  and  counted  as 
meaningless,  unless  we  construe  this  record 
to  show  that  this  Ju<^:ment  was  one  rendered 
by  the  Judge  of  the  court.  Were  such  a  record 
of  a  Judgment  of  this  state  presented  to  us 
without  the  words  "vacation"  and  "after  tha 
regular  term,"  we  do  not  believe  that  any  one 
would  pretend  to  argue  that  the  Judgment 
should  be  held  void  because  It  appeared  upon 
its  face  to  be  a  proceeding  before  the  clerk 
merely,  and  was  simply  his  act,  and  not  the 
Judgment  of  the  court  through  the  Judge. 
Since,  then,  It  purports  to  be  the  Judgment  ren- 
dered by  the  Judge  in  vacation,  we  must  hold 
It  void,  because  the  Judge  in  vacation  has  no 
power  to  render  the  Judgment.  Such  are'  the 
express  adjudications  of  the  supreme  court  of 
Illinois,  "With  us  the  Judge  has  no  power  to 
make  orders  In  vacation  unless  it  be  conferred 
by  statute.  The  statutes  giving  powers  to 
the  Judge  in  vacation  do  not  include  the  pow- 
er to  order  the  entry  of  Judgment  by  con- 
fession." Conkllng  v.  Rldgeiy,  112  111.  3a. 
44.  This  is  in  harmony  with  the  law  as  de- 
clared In  our  own  state.  Pressley  v.  Harri- 
son, 102  Ind.  14,  1  N.  E.  l93,  decides  that  "a 
Judge  in  vacation  exercises  only  limited  stat-. 
utoiy  power,  and  In  such  cases  It  must  affirma- 
tively appear  that  such  a  state  of  facts  existed 
as  warranted  the  exercise  of  Jurlsdictiou,"  and 
that  "the  power  which  a  judge  maj  exercise 
In  vacation  is  such  special  statutory  power 
as  Is  prescribed.  Whatever,  it  is  asserted, 
may  be  done  by  him,  except  in  term,  authority 
therefor  must  be  found  In  the  statute.**  It 
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belDg  our  ccmcluBlon  that  the  Judgment  Is  void 
for  want  of  Jurisdiction  of  the  Judge  over  the 
subject-matter  of  the  action,  we  need  not  take 
np  other  questioni  Atgued.  JodsmeDt  offlrm- 
ed. 

(in  lu.  1S7) 

WABASH  E.  CO.  t.  JONES. 

(Supreme  Coart  of  Illinois.   Not.  10.  1699.) 

Rjulboad  OoMrABm  —  Injdrics  m  Trbsfassbrs 
ojr  Thaoe. 

A  railroad  company  is  not  bound  to  keep 
a  lookout  for  trespassers  on  the  track,  and  such 
persons  cannot  recover  unless  the  servants  of 
the  road  hare  been  neglifteot  after  becoming 
aware  of  their  perilous  poaitloBu  Magruder,  G. 
J.,  dissenting. 

Appeal  from  appellate  court.  Third  district. 

Action  by  Obarles  Jtmes,  nert  friend* 
against  the  Wabash  Railroad  Company,  There 
was  a  judgment  for  plaintiff,  affirmed  by  tiie 
appellate  court  (63  IlL  App.  iSiS)t  and  defendant 
appeals.  Reversed. 

George  B.  Burnett,  for  appellant.  Fatton, 
Hamilton  &  Patton,  for  appellee. 


OARTWBIGHT,  J.  Appdiee  recorered  a 
Judgment  for  personal  injuries  caused  ap- 
pellant's paesenger  train  when  he  was  walk- 
ing on  the  railroad  track  on  aK>ellant*B  right 
of  way  in  front  of  the  trala  The  appellate 
court  affirmed  Qie  Judgment.  On  the  morning 
of  December  31,  1891,  the  plalnU'ff,  who  was 
eight  years  and  ten  months  old,  went,  with 
another  boy,  from  his  home,  at  Riwrton.  to 
SiHTlngfleld,  on  one  of  appel^ut's  trains,  and 
retiuned  to  Riverton  on  the  train  which  In- 
jured him.  The  train  was  going  east,  and  hla 
father's  house  was  about  200  yards  east  of 
the  depot  where  the  train  stopped.  He  got 
off  the  train  at  the  platform,  and  started 
home.  He  walked  esst  on  the  platfonn  ss 
far  as  It  octended,  and  then  walked  upon  the 
right  of  way  beside  the  train,  and  past  the  en- 
gine, which  was  at  the  chute.  About  half- 
way between  the  depot  and  his  tether's  bouse^ 
a  street  crosspd  the  railroad  at  ri^  angles. 
A  freight  train  stood  <»i  a  side  trac^  north  of 
the  main  track,  and,  when  he  reached  the 
street  crossing,  he  got  on  the  main  trade,  and 
walked  between  the  rails.  He  testified  that 
he  took  the  main  track  because,  when  both 
trains  would  come<  along  and  pass  him,  he 
would  become  dizzy,  and  he  therefore  pre- 
ICerred  the  main  track.  He  walked  along  upon 
the  track  towards  his  home,  blowing  a  tin 
whistle  or  horn,  until  he  was  struck.  He  tes- 
tified that  he  knew  the  track  was  a  dangerous 
place,  with  the  train  likely  to  con/e  along  at 
any  time,  and  that  he  looked  back  twice  to 
see  If  it  was  coming,  but  it  was  not  The 
track  was  nearly  straight,  and  there  was  notta- 


Ii^  between  plaintiff  and  Qie  ent^e  to  ob- 
struct the  Tiaion. 

On  the  trial,  the  court,  against  the  Direction 
of  defendant,  permitted  the  plaintiff  to  proTe 
by  several  witnesses  that  people  living  along 
defendant's  track  at  that  place  had  been  in 
the  habit  of  usUig  the  track  as  a  foo^ntb,  and 
a  large  part  of  the  evidence  for  plaintiff  was 
u[>on  that  question.  By  tills  erldem:^  it  was 
proved  that  the  occupants  of  sereral  houses 
had  been  accustomed  to  nn  Uie  track  as  a 
footpath  fbr  about  26  years.  At  the  doae  oC 
plaintiff's  evidence,  the  court  denied  defend- 
ant's motion  to  endude  this  testimony.  There 
were  three  counts  in  the  declaration,  in  eadi 
of  whidi  tt  was  averred  that  the  plaintiff,  on 
account  of  his  tender  years,  was  incapable  of 
exercising  care  for  his  own  safety.  The 
ground  of  tbe  alleged  liability  of  defendant  set 
forth  In  the  first  count  was  that  the  engtnea:, 
by  the  aercise  of  wdlnary  care,  could  have 
seen  iflaintiff  on  the  track  in  time  to  have 
avoided  any  injury  to  him,  and  that,  through 
negUgence  In  faiUng  to  see  and  observe  him, 
the  engine  and  train  ran  over  him.  By  the 
second  and  diird  coimta^  it  was  chaiged,  in 
effect,  that  the  sravants  of  defendant  in  charge 
of  the  train  did  see  the  plaintiff  on  tiw 
track,  and,  without  giving  any  notice  of  the 
approach  of  the  train,  recklessly  and  wanton- 
ly ran  over  him.  The  avowed  purpose  In  In- 
troducing the  evidence  In  qnestlon  was  to 
chai^  defendant  with  a  duty  to  exerdse  care 
to  see  whether  any  person  was  on  the  track. 
The  rulings  In  its  admlsrion  were  upon  the 
theory  that,  because  people  had  been  In  the 
habit  of  using  Qie  track  as  a  footpath,  the  de- 
fendant's relations  to  swdi  persons  had  been 
affected  in  such  a  way  as  to  cr^te  a  new  duty 
towards  them  to  take  precaution  fw  their 
safety  by  keeping  a  lookout  to  ascertain  If 
any  of  them  were  on  the  track.  The  only 
count  in  which  it  was  attempted 'to  all^  a 
duty  on  the  part  of  defendant  to  take  precau- 
tion of  that  kind  was  the  first  That  count 
proceeded  on  the  theory  that  there  was  such  a 
duty,  and  It  will  be  manifest  that  the  evi- 
dence WBS  admitted  as  tending  to  prove  that 
count  TTnder  the  second  and  third  counts^ 
which  charged  that  the  engineer  saw  the  plain* 
tiff,  and  recklessly  and  wantonly  ran  over 
him.  It  was  immaterial  whether  he  had  or 
had  not  reason  to  suppose  that  some  penon 
might  be  using  the  track  as  a  path.  In  socb 
case  the  plaintiff's  right  to  recover  tm  the 
Injury  would  not  depend  upon  or  be  affected 
by  the  circumstance  that  others  had  used  the 
track  for  the  same  purpose.  It  was  agreed 
that  defendant  came  into  possession  of  the 
road  July  1.  1800,  and  had  been  operating  it 
one  year  and  six  months  prlw  to  the  accident 
It  had  only  been  In  possession  or  operation  of 
the  road  for  a  comparatively  short  time;  and 
It  was  not  shown  that  it  had  done  anything  to 
aid,  encourage,  or  invite  the  use  made  of  the 
track.  If  such  use.  with  the  Implied  assent  of 
defendant;  did  not  create  any  right  In  plaln- 
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tiff  to  60  use  the  track,  ind  Imposed  no  duty 
on  defendant  dlfiFerfnt  from  Its  duty  where 
there  had  been  uo  such  use,  then  the  testi- 
mony did  not  tend  to  support  the  charge  of 
such  du^,  and  should  cot  bare  been  admit- 
ted. 

The  question  whether  the  relation  ot  the  par- 
ties and  their  relative  rights  and  duties  were 
changed  by  such  use,  or  the  liability  of  defend- 
ant affected,  has  often  been  considered  by  this 
and  other  courts  with  uniform  results.  In 
Balbroad  Co.  v.  Godfrey,  71  III  500,  the  court 
said:  "This  cause  was  tried  In  the  court  be- 
low, and  submitted  to  the  Jury,  as  manifested 
by  the  instructions  given  and  refused,  upon  an 
erroneous  theory,  which  was  that  from  the  fact 
of  the  citizens  of  Decatur  having  been  in  the 
habit  of  passing  and  repassing  over  the  por- 
tion of  defendant's  right  of  way,  where  the 
Injury  in  question  occurred,  the  plahitlff  had 
acquired  some  right  which  affected  the  de- 
fendant's relation  towards  him,  and  that  at  the 
time  of  the  accident  he  was  In  the  exercise  of  a 
legal  right  It  very  materially  affects  the 
question  of  the  respective  duties  and  liabilities 
of  the  parties  whether,  at  such  time,  the  plain- 
tiff was  in  the  exercise  of  a  legal  right  or  not 
The  right  of  way  was  the  exclusive  property  of 
the  company,  upon  which  no  unauthorized  per- 
son had  a  right  to  be,  for  any  pmpoae.  The 
plaintiff  was  traveling  upon  defendant's  right 
of  way,  not  for  any  purpose  of  business  con- 
nected with  the  railroad,  but  for  his  own  mere 
convenience,  as  a  footway,  in  reaching  his 
home,  on  return  from  a  search  after  his  cow. 
There  was  nothing  to  exempt  him  from  the 
character  of  a  wrongdoer  and  trespasser  in  so 
doing,  further  than  the  supposed' implied  assent 
of  the  company,  arising  from  their  noninterfer- 
ence with  a  previous  like  practice  by  individuals. 
But  because  the  company  did  not  see  fit  to 
enforce  its  rights,  and  lieep  people  off  Its  prem- 
ises, no  right  of  way  over  its  ground  was 
thereby  acquired.  It  was  not  bound  to  pro- 
tect or  provide  safeguards  for  persons  so  using 
Its  grounds  for  their  own  convenience.  The 
place  was  one  of  danger,  and  such  persons 
went  there  at  their  own  risk,  and  enjoyed  the 
supposed  implied  license  subject  to  its  attend- 
ant perils.  At  the  most,  there  was  here  no 
more  than  a  mere  passive  acquiescence  In  this 
use.  A  mere  naked  license  or  permission  to  en- 
ter or  pass  over  an  estate  will  not  create  a  duty 
or  Impose  an  obligation  on  the  part  of  the  owner 
to  provide  against  the  danger  of  accident 
aweeny  v.  Railway  Co.,  10  Allen,  373;  Hlckey 
V.  RaUway  Co.,  14  Allen,  429;  Railroad  Go.  r. 
HummeU,  44  Pa.  St  375;  Gillis  v.  Railway 
Co.,  59  Pa.  St.  129."  The  Judgment  was  re- 
versed. In  the  case  of  Railroad  Co.  v.  Hetlier- 
Ington,  83  IlL  610,  a  young  lady  was  overtaken 
and  killed  by  a  tiatn  while  walking  on  tlie 
right  of  way  of  the  raUroad  company.  A  judg- 
ment for  the  plaiotlfl  was  reveraed,  and  It  was 
said:  "The  fact  that  persons  residing  In  the 
locality  where  the  accident  occurred  bad  been 
In  the  habit  of  traveling  upon  the  right  of  way 
at  the  defendant,  and  no  measures  had  been 


taken  to  prevent  it,  did  not  change  the  relative 
rights  or  obligation  of  the  deceased  or  tiie  rail- 
road compauy."  And  It  waa  further  said: 
"Where  a  person  voluntarily,  and  without  au- 
thority, undertakes  to  travel  upon  a  railroad 
track,  he  ought  not  to  recover  damifges  for  an 
injuiy  received,  unless  it  was  wanton  or  will- 
ful."   Blanchard  v.  Railway  Co.,  126  lU.  416, 

18  N.  E.  799,  was  a  suit  for  the  it'innc  of  a  per- 
son who  was  trying  to  cross  the  railroad  tracks 
in  a  diagonal  dhrectlon,  where  there  was  no  reg- 
ular street  crossing.  Plaintiff  introduced  testi- 
mony that  for  a  number  of  years  the  work- 
men In  the  freight  houses  had  been  in  the  habit 
of  walking  upon  the  tracks  under  the  viaduct 
at  the  noon  hour,  to  reach  their  liomes,  and  that 
this  custom  had  never  been  prohibited  or  Inter- 
fered with  by  the  railroad  company.  There 
was  a  verdict  for  defendant  by  direction  of  the 
court  and  the  judgment  entered  thereon  was 
affirmed  by  this  court  The  foregoing  decisions 
were  referred  to  and  approved,  and  it  was  held 
that  there  could  be  no  recovery  unless  the  death 
of  the  deceased  was  wlUfully  or  wantonly 
caused  by  defendant  In  the  case  of  Railway 
Co.  V.  Bodemer.  139  Dl.  696,  29  N.  E.  692,  the 
same  doctrine  was  reiterated,  and  the  above 
cases  referred  to  as  stating  the  true  rule.  In 
that  case  testimony  was  received  that  persons 
were  in  the  habit  of  passing  across  the  tracks 
at  the  place  where  the  accident  occurred,  but 
when  that  testimony  was  admitted,  the  evidence 
for  plaintiff  tended  to  show  that  the  tracks  at 
the  point  where  the  deceased  was  killed  were 
laid  in  caark  street  a  public  street  of  the  city 
of  Chicago.  The  proof  was  held  competent 
when  admitted,  for  the  reason  tliat  it  had  not 
then  been  shown  that  the  tracks  were  on  de- 
fendant's right  of  way,  and,  after  the  defend- 
ant had  made  such  proof,  there  was  no  moticm 
to  exclude  the  testimony  complained  of.  That 
case  was  submitted  to  the  Jury,  upon  a  declara- 
tion which  charged  wanton  and  willful  conduct; 
and,  as  it  was  held  that  the  proof  tended  to 
show  such  a  disregard  for  the  rights  of  others 
as  to  Justify  the  presumption  of  willfulness,  the 
Judgment  was  affirmed.  The  question  was 
again  considered  in  Railroad  Co.  v.  Noble,  142 
lU.  678,  32  N.  E.  684,  which  was  a  suit  for  in- 
jury to  trespassing  anhuals.  The  rule  as  to 
persons  was  there  stated  as  in  the  above  cases, 
and  the  same  role  was  applied  hi  the  case  of 
ftn'mwif?  After  referring  to  the  decisions  of 
this  and  other  courts,  it  was  said:  "The  doc- 
trine announced  tn  these'  decisions,  that,  where 
the  persons  or  animals  exposed  to  Injury  are 
mere  trespassers,  the  duty  to  exercise  care 
arises  only  upon  discovery  of  th^  presence  on 
the  railway,  seems  to  be  strictiy  In  accordance 
with  the  general  current  of  authority.  •  •  • 
In  a  note  to  McAUlster  v.  Railway  Co.  (Iowa) 

19  Am.  &  Eng.  Ry.  Cas.  108,  20  N.  W.  488, 
many  authorities  involving  a  discussion  of  the 
rule  now  under  consideration  are  collected,  in 
most  of  which,  however,  said  rule  is  applied  to 
persons  trespassing  on  a  railway  track,  the  doc- 
trine sustained  by  said  authorities  being  that  'a 
rallnMul  cttupany  Is  not  bound  to  keep  a  lookout 
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for  trespassers  walking  opon  ttie  tnu&  When 
such  parties  are  injured  by  a  passing  tiatai,  they 
have  only  themselTes  to  blame,  and  cannot  re- 
cover, unless  the  serrants  of  the  company  have 
been  negligent,  after  becoming  aware  of  the 
trespassei^s  perilous  position.*"  See,  also, 
Thomp.  Neg.448;  Gool^.  Torts,  660. 

It  may  be  conceded  that  there  are  cases 
where  evidence  of  the  character  In  questlcHi  may 
be  admiaalhle  tor  t&e  purpose  of  determining 
the  nature  of  an  act  The  fftct  of  general  use 
by  the  public  of  a  track,  so  as  to  create  a  prob- 
-  ability  of  their  presence,  might  make  an  act 
which  would  otherwise  be  merely  n^llgent  so 
reckless  as  to  Indicate  a  dlsr^ard  for  life  or 
a  general  disposition  to  do  injury.  As  was 
held  In  the  Bodemer  Case,  supra,  the  running 
of  a  train  at  a  high  and  dangerous  speed  In  a 
crowded  city,  along  a  portion  of  the  track  where 
posons  are  known  to  be  passing  every  day, 
ma;  show  such  a  disregard  for  the  safe^  of 
others  as  to  Justly  a  presumption  of  wOlfulnees. 
But,  If  the  evidence  had  gone  to  that  extent, 
the  plaintiff  made  no  chaige  in  hla  declaration 
under  which  tt  could  have  beesk  properly  admU- 
ted.  The  case  was  idalnly  tried  upon  the  theoiy 
that  defendant  owed  a  duty  to  look  out  for 
persons  using  Its  trade  at  the  place  In  question. 
The  engineer  testified  Qiat  he  was  In  his  place, 
and  did  not  see  plalnUflt.  If  the  jury  believed 
him,  th^  could  not  find  for  the  plaintiff  on  the 
second  or  third  count  of  the  declaration;  but 
there  was  uncontradicted  evidence  from  which 
the  jury  might  find  that,  by  the  exercise  ctf  care 
and  diligence,  he  might  have  discovered  the 
presence  of  ^intlff.  The  first  count  chuged 
that  the  ens^neer,  by  the  exercise  of  care,  could 
have  seen  the  idaintiff,  and  that  be  negligently 
tailed  to  see  and  observe  him.  The  e^dence 
was  admitted  to  show  the  existence  ct  a  du^  to 
exercise  such  care,  and  the  verdict  was  prob- 
ably based  on  the  failure  to  perftnm  such  duty. 
The  mor  was  material  and  harmful. 

The  trial  court  refused  to  instruct  the  jury  to 
xetnni  a  verdict  for  defendant  Tbia  is  as- 
signed as  error,  but  as  the  case  was  tried  on  an 
erroneous  theory  of  the  rights  of  the  parties, 
and  must  be  submitted  to  another  juiy  upon 
such  evidence  as  the  parties  may  then  produce, 
we  shall  not  discuss  the  evidence  produced  at 
the  tilal  already  had,  or  the  Inferences  which 
the  juty  mteht  Justifiably  draw  from  it  The 
judgments  of  the  aif>ellato  and  circuit  courts 
are  reversed,  and  the  cause  win  be  remanded  to 
the  latter  court   Reversed  and  remanded. 

MA6HUDER,  0.  J.  (<Ussenting).  I  do  not 
concur  in  aU  that  is  said  In  this  OEdnkm,  or  In 
the  conclusion  reached  Iqr  It  To  say  that 
where  the  engineer  of  a  railroad  company  Is 
diai^  with  recklessly  and  wantonly  ruimlng 
over  a  peraon  whom  he  sees  upon  t2ie  track,  it 
Is  immaterial  whether  such  engineer  "had  or 
had  not  reason  to  suppose  that  some  person 
might  be  using  the  trade  as  a  path,"  Is  to  an- 
nounce a  doctrine  which  Is  as  much  opposed  to 
sound  prtndples  of  law  aa  tt  Is  to  ^ightoied 
sentiments  of  hnmanlly. 


(167  HsBa.  87) 

SMITH  V.  SMITH. 
(Supreme  Judicial  Court  of  Massachusetts. 
FrankUn.    Oct  24,  1896.) 

DiVOROB — EVIDBNCI. 

1,  la  an  action  bj  a  wife  for  divorce  on  the 
ground  of  cruel  and  abusive  treatment,  the  speci- 
BcatitMis  of  violence  and  personal  injury  to  plaln- 
ti£E  were  that  they  occurred  in  1893,  1894,  and 
the  first  half  of.  aiid  on  August  27,  1895.  Hdd, 
that  it  was  not  error  to  allow  plaintiff  to  be  ask- 
ed as  to  the  diroosltlcm  of  her  husband  In  the 
summer  of  1892,  how  he  manifested  It,  and 
whether  any  blows  were  struck. 

2.  It  was  not  error  to  permit  a  witness  to  tes* 
ti^  that  in  1893  defendant  called  plaintUT  "a 
lazy  good-for-nothing,"  on  the  ground  that  this 
was  not  within  apeciflcations  relating  to  cmel 
and  abneive  epithets,  since  the  epithet  was 
abusive,  if  not  cmel. 

8.  It  appeared  that  the  acts  of  cruel  treat- 
n>ent  on  wnich  plaintiff  relied  were  done  within 
the  house  where  she  and  her  hustmnd  lived,  and 
not  in  the  preBence  of  any  wltaeases.  Hdd,  that 
it  was  not  error  to  exclude  evidence  of  nelgnbora 
that  they  had  seen  plaintiff  and  defendant  daily 
for  several  yeara,  and  they  were  or  appeared  to 
be  living  iiappily  together. 

4.  D^endant  testified  that  he  objected  some 
to  bis  wife  being  in  company  with  a  certain 
man,  and  bis  sister  testified  to  admissions  of 
plaintiff  showing  a  suspicions  degree  of  intimacy 
between  plaintiff  and  such  man.  Edd,  that  it 
was  not  error  to  permit  the  man  to  testify  that 
there  never  had  Been  anything  improper  in  his 
relations  with  plaintiff;  that  plaintiff  and  de- 
fendant dined  at  hia  house;  and  that  he  had  a 
conversation  with  defendant,  after  the  filing  of 
the  libel,  in  which  defendant  made  no  com[riaint 
of  lUs  attentions  to  his  wife. 

5.  On  a  ttial  for  divorce  for  cruelty  there 
was  evidence  of  cmel  treatment  by  defendant 
which  was  insufficient  to  anthortze  a  divorce. 
Hdd,  that  it  justified  the  court  in  finding  that 
such  cmel  treatment  revived  previous  aicts  of 
cruelty  which,  entitled  plaintiff  to  a  divorce,  but 
which  had  been  condoned  by  her. 

Exceptions  from  superior  court.  Franklin 
county;  Ellsha  B.  Maynard,  Judge. 

Libel  by  Emma  F.  Smith  a^inst  Austin  D. 
Smith  for  divorce.  There  was  a  decree  for 
libelant  and  libelee  excepts.  JBxceptlons 
overruled. 

Dana  Malone,  for  libelant   William  H. 

Bnx^  for  Ubdefe 

liATHROP,  J.  This  Is  a  libel  for  divorcer 
The  grounds  allied  In  the  libel  are  crael 
and  abusive  treatment  and  extreme  crnel^ 
on  or  about  April  1, 1893,  and  on  divers  other 
days  and  times  iKtwera  that  day  and  August 
28,  1895,  and  also  on  the  last-named  day. 
Specifications  were  filed,  which,  omitting  the 
first  two,  which  were  not  sustained,  were  as 
follows:  (3)  Violence  and  personal  injury  to 
the  libelant  In  March,  April,  and  November, 
1893;  January,  February.  October,  and  No- 
vemljer,  1894;  January,  February,  A^l, 
May,  July,  and  August,  1895;  and  at  sundry 
other  times.  (4)  Compelling  the  libelant  to 
leave  her  home  by  threats  and  expul^n 
from  same,  on  August  27, 1895,  at  a  late  hour 
at  night.  The  justice  who  beard  the  case  In 
the  superior  court  granted  the  divorce  on  the 
ground  ot  cruel  and  abusive  treatment,  and 
the  case  comes  before  us  on  exceptions  tAen 
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by  the  libelee.  We  proceed  to  coostder  thetfe 
so  far  A  they  are  now  Insisted  upon. 

L  In  the  early  part  of  the  libelant's  testi- 
mony she  was  asked  as  to  the  disposition  of 
her  husband  In  the  summer  of  1802.  and  how 
he  manifested  It,  and  whether  any  blows 
were  struck.  These  questions  were  allowed 
to  be  answered,  against  the  libelee's  excep- 
tion. The  last  answer  Is  the  only  one  now 
objected  to.  This  was  to  the  effect  that  he 
kicked  her  on  the  body.  We  are  of  opinion 
that  this  exception  should  be  overruled.  It 
was  merely  preliminary  matter,  and  was 
stated  80  to  be  by  counsel  when  the  first  ques- 
tion was  put.  It  was  discretionary  with  the 
Jadge  to  admit  it  or  exclude  It,  so  far  as  It 
bore  upon  the  question  of  anlmns.  Ford  t. 
Ford,  104  Mass.  198,  206;  Com.  t.  Holmes, 
lUT  Mass.  233,  82  N.  E.  6. 

2.  Maria  B.  Melchior  testified  that  In  the 
summer  of  1SQ3  the  libelee  called  the  libelant 
"a  la^y  good-for-nothing."  The  libelee  ob- 
jects that  this  Is  not  covered  by  the  Qrst 
speclflcatton,  which  relates  to  cruel  and  abus- 
ive epithets.  The  epithet  was  certainly 
abusive,  if  not  cruel;  and,  if  not  covered  by 
the  specification.  It  seems  to  us  of  so  little 
Importance,  especially  In  view  of  the  subse- 
quent ruling  of  the  Judge  that  no  divorce 
could  be  granted  nnder  the  first  specification, 
that  we  are  of  opinion  that  the  exception 
should  be  overruled. 

3.  George  A.  Chllds,  a  witness  for  the  U- 
belee,  testified  that  he  lived  across  the  way 
from  the  parties  to  this  action,  and  had  lived 
there  since  their  marriage;  that  he  had  seen 
them  dally  for  the  past  few  years,  and  had 
been  In  and  out  of  their  house  almost  dally, 
and  had  seen  tbem  together  a  great  deaL 
The  libelee  then  offered  to  show  1^  this  wit- 
ness that  'the  parties,  from  day  to  day,  as  be 
had  seen  them,  were,  or  appeared  to  be,  liv- 
ing happily  together.  The  libelee  also  offer- 
ed to  show  through  other  neighbors,  who  saw 
them  frequently  in  visiting  at  their  house, 
and  saw  them  at  picnics  and  parties,  from 
1883  untU  the  latter  part  of  August,  1895, 
what  their  demeanor  was,— their  manner; 
that  there  were  acts  of  affection  between 
them,  and  that  they  appeared  to  be  living 
In  happiness.  All  of  this  evidence  was  ex- 
cluded, and  the  libelee  excepted.  The  acts 
of  cruel  and  abusive  treatment  upon  which 
the  llljclant  relied  to  make  out  her  case  were 
all  done  within  the  house  where  she  and 
her  husband  lived,  and  not  In  the  presence 
of  any  of  the  persons  offered  as  witnesses. 
The  evidence  offered  would  not,  therefore, 
tend  directly  to  contradict  the  witnesses  for 
the  libelant.  If  it  had  been  admitted,  Its 
only  legitimate  use  would  have  been  to  fur- 
nish ground  for  an  argument  that  a  husband 
who  behaved  well  to  his  wife  In  public  would 
not  be  likely  to  behave  111  to  her  in  private. 
Sncfa  an  argument,  however,  would  be  enti- 
tled to  but  little  weight.  If  any.  Common  ex- 
perience teaches  that  acts  of  violence  are 
teldcHD  committed  lay  a  husband  dpoo  Ills 


wife  in  public,  and  that  his  conduct  In  pub- 
lic Is  no  criterion  for  his  behavior  towards 
her  In  the  privacy  of  his  own  home.  It  seems 
to  us  that  It  was  within  the  discretion  of  the 
justice  who  tried  the  case  to  admit  or  exclude 
the  evidence  offered. 

4.  William  Nichols  was  called  by  the  libel- 
ant in  rebuttal,  and  was  allowed  to  testify 
that  there  never  had  been  anything  improper 
In  his  relations  with  Mrs.  Smith;  that  Mr. 
and  Mrs.  Smith  dined  at  his  house;  that  he 
had  bad  a  conversation  once  with  Mr.  Smith 
since  the  filing  of  the  libel,  in  which  Mr. 
Smith  made  no  complaint  of  the  attentions  of 
the  witness  to  his  wife.  The  libelee  had  pre- 
viously testified  that  he  objected  some  to  his 
wife  being  In  company  with  Mr.  Nichols,  be- 
cause it  made  trouble.  Martha  R.  Rytlier, 
a  sister  of  the  lit>elee,  had  also  testified  to  ad- 
missions of  the  libelant,  which  tended  to 
show  a  suspicious  def!;ree  of  Intimacy  on  the 
part  of  Nichols  and  the  libelant,  which  cer- 
tainly called  for  ^plauatiou.  We  have  no 
doubt  that  the  evidence  objected  to  was  pro];^- 
erly  admitted. 

5.  The  judge  who  heard  the  case  found  that 
all  acts  of  the  libelee  prior  to  August  27, 
1895,  were  condoned,  and  would  not  now 
support  a  libel  unless  revived  by  subsequent 
misconduct  of  the  libelee;  that  the  evidence 
relating  to  August  27,  1895,  would  warrant 
him  in  finding  a  breach  of  the  conditions  up- 
on which  the  condonation  was  founded,  and 
such  breach  would  revive  any  right  which 
the  libelant  had  to  maintain  the  libel  tor 
original  misconduct  There  was  evidence  In 
the  case  In  behalf  of  the  libelant  tending  to 
show  that  In  April,  1893,  the  libelee  struck 
her  with  his  fist  In  the  eye,  knocking  her 
down,  and  blacking  her  eye;  that  In  Novem- 
ber, 1893,  he  threw  a  book,  at  her,  hitting  her 
In  the  breast;  that  In  the  same  month  be 
throw  a  lighted  lamp  at  her,  which  hit  her; 
that  In  the  winter  of  1893  and  1894.  he  threw 
cold  water  upon  her  while  she  was  In  bed, 
which  caused  her  to  take  cold;  that  In  Janu- 
ary, 1894,  he  kicked  her  In  the  bowels;  that 
In  October,  1894,  he  slapped  her  face;  that 
between  January  1  and  March  1,  1895,  he 
pulled  her  out  of  bed,  and  dragged  her  around 
the  floor  by  the  hair;  that  In  April,  1895,  he 
threw  an  egg  at  her;  and  that  on  July  4, 1895, 
he  threw  a  chair  at  her.  ^V'hile  there  was 
contradictory  evidence  on  some  of  these  mat- 
ters, yet  some  were  admitted  to  be  true  by 
the  libelee,  who  said  they  were  done  in  fun. 
In  his  own  testimony  he  said:  "I  nev&e 
struck  her  except  in  sport  or  fun.  We  used 
to  play  a  good  deal  together,  kick  each  oth- 
er, hit  each  other,  throw  water  at  each  oth- 
er, and  scuffle  some."  Later  on  he  testi- 
fied that  on  one  occasion  "I  got  a  little 
mad,  and  slapped  her  In  the  face  with  my 
hand."  He  also  admitted  pulling  her  out 
of  bed,  biit  said  It  was  in  fun.  How  far 
the  libelee's  actions  were  mere  bubolic  pleas- 
antries was  for  the  judge  who  heard  the 
evidenoe  to  say.  We  cannot  levlse  his  find< 
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iDgs  OD  qitestloBs  ot  fact  Morrison  t.  Honl- 
BOD.  136  Slass.  310.  The  evidence  as  to  What 
took  place  on  August  !i7tta  Ib  somewhat  con- 
tradlctOT7,  but  the  judfe  had  a  right  to  be- 
lieve the  libelant's  teBtlniMiy,  which  was,  In 
substance:  That  the  family  were  Inrlted  to 
a  Deighbor's  on.  the  evening  of  that  day. 
That  only  she  and  her  daughter,  six  years 
old,  WHit  That  at  10  she  an4  the  nelgbbM-'s 
son  came  home  together,  leaving  the  daugh- 
ter, because  It  had  been  reining.  That  she 
went  upstairs,  and  klased  her  husband,  and 
this  woke  him  up.  That  he  got  up,  and  went 
downstairs.  That  he  came  back,  and  at- 
tempted to  throw  the  lamp  at  her,— a  small 
hand  lamp.  That  he  called  her  vile  names. 
That  she  was  very  much  frightened.  That 
he  said:  "Ton  get  out  ot  the  house  this  min- 
ute. I  won't  have  yon  here."  That  he  was 
very  angry,  and  she  was  afraid  of  her  life. 
That  she  b^ged  for  time  to  dress,  and  dress- 
ed herself,  and  he  continued  his  threats. 
That  he  said:  "You  leave  this  house,  and 
you  need  not  bring  a  aherift  here  to  get  your 
things.  I  will  murder  any  one  that  harbors 
yon.  It  Is  a  wonder  I  d<Hit  shoot  you." 
That  It  vas  half  past  10  when  he  came  up- 
stairs. That  she  then  left,  and  went  to  her 
mother's,  where  she  has  since  resoalned. 
The  law  upon  the  subject  of  condonation  Is 
well  settled  the  decisions  of  this  court. 
In  Gardner  v.  Gardner.  2  Gray,  434,  441,  442, 
It  is  said:  "But  any  condonation  by  the  wife 
of  cruelty  to  her  on  the  part  of  her  husband 
Is  upon  the  explicit  condition  that  he  will 
hereafter  treat  her  with  conjugal  kindness, 
and  any  breach  of  this  condltlcm  revives  the 
right  to  maintain  a  Ubel  fbr  the  original  of- 
fense. •  •  •  The  breach  of  such  condition 
may  be  shown.  In  cases  of  Ubel  the  Vrlfe 
for  cruelty,  by  evidence  wblcti  would  be  in- 
sufficient to  establish  the  prindpal  charge." 
This  case  was  affirmed  In  Robblns  v.  Rob- 
Uns,  100  Mass.  ISO,  and  It  was  held  that 
where  a  husband,  for  a  period  of  six  wedu, 
beginning  only  a  fortnight  after  the  last  act 
ot  crusty  proved,  while  llvli^  In  the  same 
house  with  his  wlfft,  wholly  and  continuously 
refused  to  speak  to  her,  warranted  the  wife 
or  the  court  In  bxtening  that  his  smothered 
anger  would  break  out  again  into  acts  of 
cruelty.  The  case  at  bar  Is  deariy  within 
these  cases.   Exceptions  overruled. 


on  Hua.  123) 

JAQUITH  V.  FULLER.  Judge,  eC  aL 
(Supreme  Jadldal  Ooart  of  Maasachnsetta, 
Suffolk.    Oct  28,  1880.) 

IrBOLVBXOT— IKSOLVBKT  Pl.RTNBKaHlP— RiOHTS  OT 
IirDITtD01.L  CrBDITORS— TlTLIt  OP  ASBIQNBB 

—Writ  or  Prohibitioh— Whes  Lim. 
1.  The  provldoofl  of  St.  1894,  c.  30,  I  1,  de- 
elating  that  when  two  or  more  perstma,  who  are 
MUtnen,  become  Insolvent,  a  warrant  may  be 
Msued  by  the  Judge  of  InsoWency  for  the  coun- 
ty In  wbJcfa  the  partannbip  baa,  or  laat  had,  a 
Dsnsl  place  ot  bodaeaa.  etc.,  on  the  petition  of 
oaa  »t  the  partnm  ot  a  creditor  ot  the  partaeiSp 


niMHi  which  all  the  Joint  stock  and  property  of 
the  company  and  the  separate  estate  M  each  of 
the  ^rtnera  sbaill  be  taken,  etc.,  do  nor  prevent 
the  individaal  creditors  of  one  of  the  partners 
from  commencing  nroceedinga  in  inaolvency 
agaimt  him,  under  Pub.  St.  c.  157,  $  10,  as- 
amended  by  St  1803,  c.  405,  |  1,  relating  to 
proceedings  In  Insolvency  agunst  indivldaal 
'debtora.  " 

2.  The  title  of  the  aaalgnee  of  an  losolvoit 
debtor  to  the  property  of  such  debtor,  duly  vest- 
ed in  him  by  proceedings  in  the  court  of  insol- 
vency.  is  not  affected  by  subsequent  tH<oceedin|S' 
agaioBt  an  assignee  of  the  insolTeot  paitneiship' 
of  which  BHch  debtor  is  a  member, 

8.  St.  1894,  c  30,  pertaining  to  proceediuKS 
against  inBolvmt  partnerships,  repealed  St.  1803, 
c.  406,  S{  VS,  BO  far  as  th^  applied  to  Pub.  St. 
c.  157,  f  120,  relating  to  the  aame  aubject-mat* 
ter. 

4.  Under  Pub.  St  c.  157,  |  16,  giving  the 
■upreme  judicial  court  power  in  equity  to  rt- 
vi^e  or  vacate  the  proceedings  of  courts  of  in> 
solvency,  a  writ  of  prohibition  will  not  Ue  at 
the  suit  of  a  creditor  of  a  partnership  to  pre- 
vent the  judge  of  the  court  of  insolvency  from 
entertaining  proceedings  in  Insolvency  on  the 
petition  of  a  creditor  of  an  individoal  member 
of  sudi  partnnship. 

Petition  by  Jaqulth,  assignee  In  Insolvency 
of  the  Joint  and  several  estates  of  Henry  A. 
Darla  &  Go.,  Henry  A.  Davis,  and  Henry  0^ 
Hathaway,  for  a  writ  of  prohiUtioo  against 
the  Judge  of  insolvency  of  the  county  of 
Bristol,  and  Charles  F.  Worthen,  assignee 
in  insolvency  of  the  estate  ot  Heniy  O.  Batb- 
away.   Petition  dismissed. 

H.  3.  Jaqulth  and  Wm.  R.  Blgelow,  for 
petitioner.  H<riUs  R.  BaUe^  and'  John  H. 
Appleton,  tor  respondoits. 

LATHROP,  J.  This  Is  a  petition  fior  a 
writ  of  pndilbltlon  against  tlie  Judge  of  Ub 
solvency  of  the  county  of  Bristol,  and 
Charles  F.  Wwthen,  the  assignee  in  Insidven- 
cy  of  the  estate  of  Henry  O.  Hathswi^.  Tbn 
petitioner  is  the  assignee  In  Insolvency  of 
tbe  J<rint  and  8^>arate  estates  of  Henry  A. 
Davis  &  Go.,  of  Henry  A.  Davis,  and  of  Qm- 
ry  C.  ^thaway.  The  facta  as  they  appear 
In  tbe  petition,  ao'far  as  it  Is  necessary  to 
state  them,  are  these:  On  April  22, 1896,  an 
Involuntary  petition  In  Insolvency  was  filed 
In  tiie  Insolvaicy  court  for  the  county  ot 
Bristol  against  Henry  0.  Hathaway,  of  Mew 
Bedford;  in^lviduaUy.  The  first  pubUoaMon 
of  notice  was  made  on  the  following  d^, 
and.  on  July  8d  following,  tiie  respondent 
Worthen  was  appointed  assignee;  the  ]udg» 
refusing  to  dismiss  the  cause  on  a  petition 
filed  ^yf  the  petitioner  in  this  case,  aU^lng 
want  of  JurlsdictloiL  On  April  25,  1896,  an 
Involuotaiy  petition  in  insolvency  waB  filed 
In  the  ln8(dvaicy  court  for  the  county  of 
Suffolk  against  H«n7  A.  Davis,  ot  Boston, 
doing  buslneu  under  the  name  of  Henry  A. 
Davis  &  Oo.  On  iSxy  IS,  1896,  an  amend- 
ment was  allowed  to  this  petition,  which  al- 
1^^  that  Helen  V.  T^lor  and  Henry  a 
Hathaway  were  co-partners  In  the  business 
carried  on  In  the  name  of  Henry  A.  Davis 
&  Ga  On  June  16, 1896,  it  was  adjudged 
the  court  of  Insolvency  of  the  county  of* 
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Snflolfe  tbat  Davis  and  Hathaway  composed 
tbe  firm,  and  the  petition  was  dismissed  as 
to  Taylor.  On  July  3,  1806,  the  petitioner 
was  appointed  asslgmee  of  the  joint  . and  sep- 
arate estates  of  Davis  and  Hathaway.  The 
first  publication  of  notice  was  on  June  17, 
1886.  The  prayer  of  tbe  petition  Is  that  a 
writ  0/  prohibition  Issue  against  the  first- 
named  respondent,  prohibiting  him  from  fur- 
ther entertaining  the  proceeding  in  the  Insol- 
Tency  court  of  the  connty  of  Bristol,  and 
that  the  last-named  respondent  be  enjoined 
to  dellTer  to  the  petitioner  the  books  and 
property  of  Hathaway,  and  also  that  be  be 
prohibited  from  further  interfering  with  the 
petitioner,  by  virtue  of  his  alleged  appoint- 
ment as  assignee.  The  respondents  demur- 
red to  the  petition,  and  the  questions  of  law 
have  been  reserved  for  our  determination. 

The  principal  question  involved  in  the  case 
on  tbe  merits  is  aa  to  the  construction  to  be 
given  to  St  1894,  c.  30,  8  1.  This  act  pro- 
vides, in  substance,  that,  "when  two  or 
more  persons  who  are  partners  become  in- 
solvent, a  warrant  may  be  issued  [as  provid- 
ed In  Pub.  St  c.  157,  {  1201  by  the  judge 
for  the  county  in  which  the  partnership  has 
last  had  a  usual  place  of  business  for  three 
months  before  the  application.  If  the  part- 
nership has  had  a  usual  place  of  business 
for  that  time  In  any  county,  otherwise  by 
the  judge  for  the  county  In  which  the  part- 
nership has  or  last  had  a  usual  place  of 
business  before  the  application,"  either  upon 
the  petition  of  one  or  more  of  the  partners, 
or  upoh  the  petition  of  a  creditor  of  the 
partners,  upon  which  warrant  all  the  joint 
stock  and  property  of  the  company  and  the 
separate  estate  of  each  of  the  partners  shall 
be  taken,  except  such  parts  as  may  be  by 
law  exempt  from  attachment;  and  all  the 
creditors  of  the  company  and  the  separate 
creditors  of  each  partner  may  prove  their 
resi>ective  delitB.  Section  2  repeals  section 
120,  c.  157,  Pub.  St.,  as  amended  by  St 
18&3,  c.  40S,  i  4.  The  section  of  the  Public 
Statutes  which  Is  thus  repealed  differs  from 
section  1  of  the  act  under  consideration  only 
in  this  respect:  that,  under  the  Public  Stat- 
utes, the  warrant  might  be  Issued  by  the 
judge  for  the  county  in  which  either  of 
the  partn^ti  had  last  resided  for  three  con- 
secutive months  before  the  application,  If  he 
bad  resided  for  that  time  In  any  county; 
otherwise,  by  the  judge  of  the  county  In 
which  he  resides.  St  1803,  c.  405,  i  4, 
amended  tbe  section  in  the  Public  Statutes 
by  striking  out  the  words  "either  of  tbe  part- 
ners has  last  redded  tor  three  consecutive 
months  before  the  application,  if  he  has  re- 
sided for  that  time  in  any  connty,  other- 
wise to  tbe  Judge  for  the  county  within 
which  be  resides,"  and  Inserting  in  their  place 
tbe  words  *^e  partoeishlp  has  or  last  had 
a  usual  place  of  business  before  the  appli- 
cation." Tbe  statute  of  1804  makes  some 
slight  changes  In  the  language  of  section  120 
of  the  PnbUc  Btatates,  as  amended  by  tbe 


statute  of  18^,  and  la  In  a  measure  a  .  per- 
fecting Btotute.  It  la,  however,  to  be  con- 
strued In  connection  with  the  other  provi- 
siona  of  Pub.  St  c.  157,  and  la  a  substitute 
for  section  120.  Tbe  provision  of  St  1894, 
c.  80,  i  1,  that  upon  the  warrant  "all  the 
Joint  stock  and  pn^ierty  of  tbe  company  and 
the  separate  estate  of  each  of  the  partners 
shall  be  taken,  except  such  parts  as  may  be 
by  law  exempt  from  attachment,"  was  en- 
acted, In  substance.  In  St.  1838,  c.  183,  S  21, 
and  has  since  been  in  force.  Oen.  St  c 
118,  i  108;  Pub.  St  c.  157,  §  120;  St  1893,  c. 
405,  S  4.  This  la  therefore  no  new  provi- 
sion, and  cannot  have  the  effect  of  prevent- 
ing the  Individual  creditors  of  a  person  from 
commencing  proceedings  In  insolvency 
against  him,  under  Pub.  St.  c.  157,  fi  16,  as 
amended  by  St  1883,  c.  405,  {  1,  although 
be  may  be  a  member  of  a  partnership.  It 
does  not  follow  that  a  firm  la  insolvent  be- 
cause one  of  its  partners  is  In  that  condi- 
tion, for  a  firm  Is  solvent  so  long  as  any  one 
of  its  partnera  Is  solvent  Proceedings 
against  individual  members  of  a  partner- 
ship are  familiar.  See  Hanson  v.  Paige,  3 
Gray,  230,  243;  Nutting  v.  Ashcroft,  101 
Mass.  300;  Wonson  v.  Pew,  148  Mass.  289, 
19  N.  E.  522.  We  have  no  doubt  tbat  the 
judge  of  insolvency  In  the  county  of  Bris- 
tol bad  jurisdiction  of  the  proceedings  in  in- 
solvency against  "Hathaway,  and  tbat  his 
property  vested  in  the  assignee,  under  Pub.  St 
c.  157,  8  46,  as  of  the  time  of  the  first  publi- 
cation of  notice,  namelyAprll  23, 1800. 

It  is,  however,  contended  tbat  when  the  war- 
rant Issued  hi  the  county  of 'Suffolk,  on  June 
10,  1886,  against  both  Davla  and  Hathaway,  It 
became  the  duty  of  the  judge  of  Insolvency  in 
tbe  county  of  Bristol  to  stop  further  proceedings 
there  against  Hathaway,  and  for  bis  assignee 
to  pay  over  to  tbe  assignee  In  the  county  of 
Suffolk  any  property  which  might  be  in  his 
possesion.  There  la  certainly  no  express  pro> 
vision  for  this  In  the  statutes  relating  to  In- 
solvency, and  we  are  of  opinion  that  this  is  not 
the  fair  Intent  of  tte  language  used.  St.  1884, 
c.  30,  8  1,  applies  to  tbe  case  of  an  Insolvent 
partnership,  and  provides  that  '"a  warrant  may 
be  Issued,"  as  provided  In  Pub.  St.  e.  157,  | 
120.  This,  In  the  case  of  an  hivoluutary  pro- 
ceeding, is  under  section  114,  and,  by  relatim 
to  section  46,  vests  In  the  assignee  all  the  prop- 
erty of  tbe  debtor  which  he  could  have  lawfully 
sold,  assigned,  or  conveyed,  or  which  might  have 
been  taken  on  ^ecotlon  against  him  at  the 
time  of  the  first  publication  of  notice  of  the  fil- 
ing of  the  petition.  The  time  of  this  publica- 
tion, BO  far  as  Hathaway  Is  concerned,  under 
the  proceedings  in  the  county  of  Suffolk,  was 
on  June  17,  1886.  Tbe  petition  to  join  him  as 
a  partner  with  Davis  was  allowed  on  May  15, 
1880,  and  an  order  of  notice  was  issued,  re- 
turnable on  May  22, 1886.  The  warrant  against 
Davis  and  Hathaway  was  Issued  on  June  16th, 
and  the  first  publication  was  made  tbe  next 
Oaj.  Some  time,  tiierefore,  elapsed  between 
tbe  dme  when  HRthavay'B  property  vested  in 


Digitized  by  Google 


56 


45  NORTHEASTERN  RBPORTBE. 


(OUo 


hlB  assignee  In  the  county  of  Bristol,  and  when 
It  Is  contended  that  it  vested  In  the  assignee 
appointed  In  the  county  of  Suffolk.  Between 
these  times  the  debtor  Hathaway  may  hare 
contracted  new  debts,  or  have  received  new 
assets.  These  would  come  within  the-Jurlsdlc- 
Hod  of  the  Insc^vency  court  of  the  county  of 
Suffolk,  and  the  words  of  the  statute  would  be 
met.  We  And  nothing  In  the  statute  which 
transfers  to  the  assignee  of  an  Insolvent  partner- 
ship property  of  an  Insolvent  member  of  the 
firm  which  has  already  been  taken  from  him 
by  a  court  of  competent  Jurisdiction.  Since 
the  passage  of  St  c.  30,  a  petition  against 
the  members  of  an  insolvent  partnership  must, 
ondoubtedly,  be  brought  In  the  county  In  which 
the  partnership  has,  or  last  had.  a  usual  place 
of  business  for  three  consecutive  months  be- 
fore the  application,  if  the  partnership  has  had 
a  usual  place  of  business  for  that  time  in  any 
county;  but  the  only  section  expressly  repealed 
is  Pub.  St  c,  157,  i  120,  as  amended  by  St, 
1893,  c.  4(^.  This  act,  we  have  no  doubt, 
repeals  the  whole  of  section  4  of  St.  1S93,  c.  409, 
and,  It  may  be,  so  much  of  section  G  as  relates 
to  Pub.  St.  c.  157,  i  120.  But  It  goes  no  tnr- 
ther.  As  we  are  of  opinion  that  the  court  In 
Bristol  county  had  Jurisdiction  In  the  proceed- 
ing against  Hathaway,  It  follows  that  bo  far 
as  his  hidividual  estate  which  passed  to  his  as- 
signee Is  concerned.  It  Is  without  the  Jurisdic- 
tion of  the  Insolvency  court- ot  Suffolk  county, 
and  that  the  petition  must  b<e  dismiesed. 

While  we  have  considered  this  case  on  Its 
merits,  we  are  of  opinion  that  the  petition 
should  be  dismissed  on  another  ground.  The 
power  to  Issue  a  writ  of  prohibition  Is  found 
ha  Pub.  St  c  160,  |  3,  which  provides:  "The 
fwnrt  shall  have  general  superintendence  of  all 
courts  of  inferior  Jurisdiction  to  correct  and 
I>revent  errors  and  abuses  therein,  where  no  oth- 
er remedy  Is  expressly  provided,  and  may  issue 
writs  of  error,  certiorari,  mandamus,,  prohibi- 
tion, quo  warranto,  and  all  other  writs  and 
processes  to  courts  of  inferior  Jurisdiction,  cor- 
porations, and  individuals,  necessary  to  the  fur- 
therance of  Justice  and  the  r^lar  execution 
of  the  laws."  The  earlier  statutes  on  the  sub- 
ject are  stated  by  Chief  Justice  Gray  in  Con- 
necticut River  R.  Co.  v.  County  Com'rs,  127 
Mass.  50.  While  this  court  is  vested  with 
ample  power  to  issue  writs  of  prohibition  In 
proper  cases.  It  Is  only  where  there  is  no  other 
adequate  remedy.  WaKlibum  v.  Phillips,  2 
Mete.  (Mass.)  296  (per  Shaw,  C.  J.);  Connecti- 
cut River  R.  Co.  v.  County  Com'rs,  supra  (per 
Gray,  C.  J.).  Under  Pub.  St.  c.  157,  S  15,  tliis 
court  has  full  power  In  equity,  except  where 
special  provision  is  otherwise  made,  to  revise 
the  proceedings  of  the  insolvency  court  or  even 
to  vacate  them.  Hanson  v.  Paige,  3  Cray,  239, 
212;  Merriam  T.  Sewall,  8  Gray,  316,  327; 
Whittenton  Mills  t.  Upton,  10  Gray,  5S2;  Bank 
V.  Stetson,  145  Mass.  306,  14  N.  E.  349;  Pel- 
litler  T.  Couture,  148  Mass.  269,  19  N.  E.  400; 
Blnney  v.  Bank.  150  Mass.  574,  23  N.  E.  380; 
Jordan  t.  Pahner,  165  Mass.  317,  43  N.  E.  122. 
Thers  was  therefore  an  adequate  remedy,  under 


Pub.  SL  c  157,  {  15.  for  any  party  aggrieved 
by  the  proceedings  'in  the  Insolvoicy  court  of 
the  county  of  Bristol,  and  do  occasion  was  pre* 
seated  for  the  issuance  ot  a  pEaogatlre  wzlt 
Petition  dlfifnloncd- 

m  Oble  8L  19E> 

STATB  «  reL  HARK  v.  DAHL  et  al..  Board 
of  D^ty  State  Sup'rs  of  Blections, 

(Supreme  Court  ot  Ohio.   Oct  20,  1896.) 

Du-rs  aw  On  Elbctsd  to  Oriica  bbjom  Tbbi> 

Begins— Procbdurb. 

Where  one,  elected  to  an  office,  dies  befors 
bis  term  begins,  no  vacancy  is  thereby  created 
in  the  office  until  the  end  of  the  term  of  the  ex- 
lating  incumbent;  and,  if  tliis  falls  within  30 
days  of  the  next  proper  election  (section  11,  Rev. 
St.),  the  vacBDcy  cannot  be  filled  by  an  election 
thereat 
(Syllabus  by  the  Court) 

Mandamus  by  the  stat^  on  the  relation  ct 
Joseph  B.  Mark,  against  Y.  O.  Dahl  and  others, 
board  (tf  d^uty  state  supervisors  of  elections^ 
Fayette  county.  Petition  dismissed. 

John  Logan,  for  plaintiff  in  error.  J.  J. 
Harper  and  Joseph  HMj,  for  defendant  In 
error. 

PER  CURIAM.    The  object  of  this  snlt  Is 

to  compel  the  board  of  etectlons  in  Fayette 
county  to  place  the  name  of  the  relator  on  the 
official  ballot  ot  the  county  as  nopoluee  of  the 
Republican  party  in  that  county  for  the  office 
of  county  auditor.  The  defendants  demur  to 
the  petition.  The  petition  shows  that  Frank 
L.  NItterhouse  was  duly  elected  auditor  of 
Fayette  county  at  the  November  election,  1896; 
that  he  was  afterwards  duly  commissioned  by 
the  governor,  but  died  September  30,  1896.  His 
term  of  office,  had  he  lived,  would  have  com- 
menced October  19,  1896.  Assuming  that  his 
death  created  a  vacancy  In  the  office  of  county 
auditor  at  the  time  thereof  to  be  filled  by  elec- 
tion in  November  next,  the  Republican  party, 
through  its  regularly  constituted  committee  em- 
powered to  moke  nominations  in  such  casei^ 
nominated  the  relator,  and  requested  the  de- 
fendants to  place  his  name  on  the  official  bal- 
lot for  the  office  ot  auditor  of  the  county, 
to  t>e  voted  for  as  such  at  the  coming  election. 
This  the  board  refused  to  do.  The  only  ques- 
tion in  the  case  is  whether  the  death  of  Nltter* 
house,  on  the  30th  day  of  Septemlier  last  creat- 
ed a  vacancy  in  the  office  of  auditor  of  the  coun- 
ty.  We  think  not.  His  term  of  office  was 
not  to  begin  until  the  19th  day  of  Octol)er  fol- 
lowing his  death,  which  is  less  than  30  days 
of  the  November  election.  His  death  created 
no  vacancy  in  the  office,  as  It  was  then  QUed  by 
a  duly  elected,  qualified,  and  acting  auditor,  who 
would  continue  to  be  such  until  the  end  of  his 
term,  unless  be  should  die  or  resign.  Ilence, 
as  no  vacancy  could  occur  in  the  office  by  rea- 
son of  the  death  of  NItterhouse,  before  the 
19th  day  of  October,  it  could  not  bo  filled  by 
election  at  the  following  November  electiom 
Rev.  St  i  11.  The  case  of  State  v.  Hopkins* 
10  Ohio  St  509^  when  caxefuUf  con^ezed^  !■ 
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no  way  confllcta  with  this  rlew.  The  boU- 
ing  tbere  is  that  the  death  of  one  who  had 
beoi  dected  tnesnxer  of  the  county  created  a 
Tacaa^  In  the  office  that  could  be  flUed,  by 
apptdntment,  when,  had  he  li-reO,  his  term 
would  hare  commenced.  This  ts  not  a  holding 
that  the  vacancy  was  created  at  the  time  of  his 
death,  but  a  holding  that,  from  the  fact  of  his 
death,  a  vacancy  aocrued  at  the  end  of  his 
predecesaor'a  term.  The  vacancy  occurred 
then,  and  not  before,  and  anthwlzed  It  to  be 
fined  by  the  ootnmlesloners  of  the  county  un- 
der the  statutes  there  cited.  Demurrer  cos- 
talned,  and  petition  dismissed. 

WITiTJAMH^  a  J.,  not  sitting  In  the  cue. 

«K  Oblo  St  12S) 

TOUNQ  et  al.  T.  STONB  et  aL 

(Supreme  Court  of  Ohio.    Oct  20,  1898.) 

Pabtitioh  Pboomdihos— Fss  or  CocKssif— Air 
I.0W4N0K  BT  Court— Waivbb  of  RtoHT. 

1.  nBder  section  K778,  Bev.  St,  aathorlsLac 
the  court  in  partitioa  woceedlngs  to  allow  a 
reasonable  fee  to  plaintiffs  coanBel,  to  be  tax- 
ed as  costs  in  the  case,  the  power  conferred  Is 
limited  to  such  services  as  are  rendered  for  the 
common  benefit  of  all  the  parties.  For  serv- 
ices rendered  in  litigation  between  parties  to  the 
Milt,  no  allowance  can  be  made  by  the  conrt  nn- 
^er  this  section. 

2.  Where  an  attorney  makes  an  agreement 
With  the  plaintiff  in  partition  proceedings,  where- 
by he  is  to  receive  a  certain  compensation  for 
Us  snriees  hi  the  matter,  he  neceeinully  wiUves 
any  right  he  might  otherwise  have  had  to  be 
•warded  compensation  by  the  court  under  the 
Etatnte.  In  such  case  the  contract  fixes  his  rights 
and  the  measure  of  the  relief  to  which  he  may 
be  entitled.  Bnrket  and  Spear,  JJ.,  dissenting. 

(SyUabos  by  the  Court) 

Hrror  to  circuit  oonrt  Ouyahogn  county. 
Action  by  Silas  Bf.  Stone  and  others  agataist 
Cornelia  T.  Toung  and  others. 

The  object  of  this  proceeding  la  to  obtain  the 
reversal  of  an  order  and  Judgment  of  the  dr- 
cnlt  court  In  a  partition  proceeding,  making  an 
allowance  of  $2,500  to  L.  A.  Rmsell  for  serv- 
ices as  an  attorney,  under  section  5778,  Bev.  St, 
SUas  M.  Stone,  bis  brother  Francis  W.  Stone, 
and  their  sister,  the  said  Cornelia  T.  Young, 
MS  retnesentatlves  of  the  brother  of  the  whole 
blood  of  Silas  S.  Stone,  deceased,  brought  an 
action  In  the  court  of  common  pleas  of  Cuya- 
hoga county,  In  partition,  claiming  to  be  the 
owners  of  one-half  of  a  large  amount  of  land, 
described  In  the  petition,  formerly  owned  by 
Silas  S.  Stone.  The  brothers  and  sisters  of 
Margaretta  Stone  were  made  defendants,  and 
were  conceded  to  own  one-half  of  the  land 
sought  to  be  divided.  The  half  brother  and 
sisters  of  Silas  8.  Stone  were  on  their  motion 
made  parties  defendant,  and  claimed  to  be 
owners  of  the  property  as  tenants  In  common 
with  the  plaintiffs.  This  claim  was  decided 
against  them  in  50  Oblo  St  490,  35  N.  0.  208, 
and  by  that  decision  Silas  M.  Stone,  Francis  W. 
Ston^  and  Ooxndla  T«  Xoung  were  each  tm- 


certalned  to  be  the  owner  of  an  undivided  one* 
sixth  of  the  property.  On  the  case  being  re- 
manded to  the  drcuit  court,  partition  was  made 
in  accordance  with  the  decldon  of  this  court; 
that  Is,  one-sixth  was  divided  to  Silas  M..  one- 
sixth  to  Francis  W.,  and  one-sixth  to  Mrs. 
Young,  her  husband,  William  8.  Young,  and 
George  L.  Carlisle,  to  whom  she  had  in  the 
meantime  conveyed  an  Interest  In  her  one-sixth. 
The  other  tialf  was  aparted  to  the  brothers  find 
sisters  of  Margaretta  Stone. 

L,  A.  ItuBseil  was  the  attorney,  originally  and 
thronghout,  of  Silas  M.  Stone,  and  Mr.  Miller,  ot 
the  city  of  New  York,  was  the  attorney  of  Fran- 
cis W.  Stone.  Mr.  George  L.  Carlisle,  Of  New 
York,  a  plaintUT  In  error,  was  the  original  at- 
torn^ of  MiB.  Young.  Carlisle  had  a  contract 
with  ber  for  his  services,  which  Is  as  follows: 

"This  wltnesseth  that  Cornelia  T.  Young  has 
retained  and  employed,  and  does  hereby  retain 
and  employ,  George  I*  Carlisle,  of  No.  2  Wall 
street,  New  York  City,  to  be  her  attorney,  and 
to  represent  her  in  all  matters  relating  In  any 
way  to  the  estates  of  Silas  S.  Stone  and  of  hie 
wife,  Margaretta  Stone,  tmth  deceased,  or  the 
settlement  of  either  of  them,  and  of  any  and 
wtiatever  claim  or  other  interest  she  now  has 
or  hereafter  may  have  against  her.  brother  Fran- 
cis W.  Stone,  arising  from  or  reason  of  any 
writing  wtilcb  atie  may  have  given  to  him,  and 
relating  in  any  way  to  either  or  both  of  said 
estates.  The  said  Carlisle  acc^ts  said  em- 
ployment upon  the  terms  hereafter  set  forth, 
and  agrees  to  attend  to  the  Interest  of  said 
Young  In  said  matters  to  the  best  of  his  ability. 
In  considemtion  ot  the  foregoing,  and  of  one 
dollar,  each  to  the  other  in  liand  paid,  receipt 
whereof  Is  acknowledged,  it  is  mutually  prom- 
ised, understood,  and  agreed  that  the  said  Cai> 
lisle,  for  bis  services  hereunder,  shall  be  entitled 
to  and  shall  receive  an  amount  equal  to  on&- 
fonrth  of  all  and  whatever  shall  be  recov^ 
ered  by  or  paid  to  said  Young,  directly  or  li^ 
directly,  on  account  of  any  of  said  claims  or  In- 
terests, In  lieu  of  any  other  fee  therefor. 
And  It  Is  further  understood  that  all  necessary 
incidental  expenses  for  the  prosecution  of  said 
claims  or  interests  shall  be  borne  and  paid  by 
said  Young,  But  it  Is  asserted  "tiy  said  Car^ 
lisle,  that.  In  bis  opinion,  the  amount  thereof 
will  not  reach  five  hundred  dollars  ($500.00). 
It  Is  also  understood  and  agi'eed  that  the  said 
<clalms  and  Interest  shall  not  be  settled  or  com- 
promised without  the  consent  of  both  parties 
hereto,  and  that  this  agreement,  as  a  whole^ 
binds  said  parties,  their  heirs,  representatively 
and  assigns."    (Signed  by  the  parties.) 

Carlisle  then  employed  Mr.  L.  A.  Russell  as 
local  attorney  by  an  agreement  hi  vrriting  which 
Is  as  follows: 

"Whereas,  George  L.  Carlisle  is  the  attorney 
at  law  and  in  fact  of  Cornelia  T.  Young  In 
all  matters  relating  to  her  interests  in  the  es- 
tate of  Silas  S.  Stone  and  Margaretta  Stone, 
both  deceased;  and  whereas,  it  may  become  nec- 
essary or  proper  for  him,  in  the  dlscttai^e  of 
his  duties  aforesaid,  to  have  the  assistance  at 
an  Ohio  lawy,^:   Nowa  therefore^  this  ahowa 
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that  h.  A.  Raseen,  <A  Cterelasd,  OUo,  bas  been 
and  Is  hereby  retained  and  employed  by  George 
L.  Carlisle,  of  New  Tork  Cl^,  to  appear  for 
Cornelia  T.  Young  In  any  [mtitlon  or  otber 
suit  or  proceeding  wbich  may  be  oommenced  or 
fallen  with  respect  to  the  settlement  of  her  In- 
terest In  the  estates  of  Silas  S.  Stone  and  Mar- 
garita Stone,  both  deceased,  dther  or  both, 
and  to  do  and  perform  all  things  necessary  for 
the  speedy  and  complete  settlement  of  said  In- 
terest  Said  Russell  accepts  said  employment, 
and  it  Is  mutually  agreed  as  follows:  (1)  Said 
Carlisle  shall  be  consulted  as  the  principal  or 
employing  attorney  herein  In  any  such  suit  or 
proceeding  bereimder  (and  as  often  as  may  be 
prior  thereto)  which  said  Russell  shall  com- 
mence or  take,  and  (as  near  as  may  be)  all  pa- 
pers necessary  and  of  importance  for  the  prose- 
cution of  said  Interest  shall  be  first  submitted 
to  said  Carlisle,  and  all  payments  on  account  or 
otherwise  of  said  Interest  shall  be  made  to  said 
Carlisle  as  the  attorney  for  said  Toung.  (2) 
The  compensation  which  said  Russell  may 
charge  for  such  service  shall  In  no  ereot  be 
more  than  he  will  charge  and  receive  from 
either  Bilas  S.  Stone  or  his  brother.  Prank  I. 
Stone,  for  like  serrlces,  nor  more  than  seren 
and  one-half  (7%)  per  cent  of  the  net  amoimt 
of  whatever  recovery  In  cash  shall  be  made 
through  his  efforts  fbr  said  Cornelia  T.  Young 
during  the  continuance  hereof;  except  that,  If 
a  suit  In  equl^,  other  than  In  partition,  or  In 
law,  for  ejectment,  shall  be  brought  in  the 
name  of  said  Comdia  T.  Young  hereunder 
against  the  personal  representadvcB,  heirs,  or 
next  of  kin  of  said  Margaretta  Stone  or  Silas 
S.  Stone,  deceased,  or  any  other  person  or  per- 
sona to  recover  any  moneys  or  otber  property 
DOW  Id  the  possession  of  said  pa:sonal  repre- 
sentatives, belis,  next  of  kin,  or  any  otber  per- 
son, nndor  a  claim  of  title  thereto  or  Interest 
therein,  but  In  whicb  said  Young  Is  entitled  to 
share,  or  if  such  suit  be  brought  against  said 
Young,  then  and  In  any  such  event  said  Rus- 
sell will  charge  and  shall  be  entitled  to  rec^ve 
tat  such  services  no  more  than  ten  (10)  per  cent 
(tf  the  net  final  recovery  therein  to  said  Cor- 
nelia T.  Young.  It  is  also  understood  and 
agreed  tbaX.  in  event  that  any  real  or  oUier 
property  belonging  to  said  estates,  or  either  of 
them,  be,  in  the  settlement  of  the  same,  re- 
covered by  said  Russell  tor  said  Cornelia  T. 
Young  during  the  continuance  hereof,  and 
which  shall  be  set  apart  and  accepted  said 
Young,  elthCT  in  common  with  her  said  broth- 
ers, or  either  of  them,  or  In  sevraalty,  tliat  said 
Russell,  for  the  purpose  of  computing  and  txA- 
lecting  bis  compensation  bereundo-,  shall  be  en- 
titled to  substitute  the  value  of  said  Yoimg's 
Interest  In  such  lands  at  the  time  as  so  much 
cash;  and  If  dispute  shall  arise  as  to  the  value 
thereof,  the  same  shall  be  finally  determined 
by  arbitration  In  the  usual  way,  In  witness 
whereof,  we  hare  hereunto  set  our  Imnds  and 
seals  this  12th  day  of  February,  1892.  Signed, 
sealed,  and  delivered  In  the  presence  of  .Tames 
U  Batser.  Ge(»:ge  L.  Carlisle. 

>*U  A.  RusBsU." 


At  the  conclusion  of  the  services,  Mr,  Russell 
claimed  of  Mr.  Carlisle  upward  of  $20,0(X)  for 
scrvlbes  he  had  rendered  under  the  contract; 
and,  in  the  motion  made  by  Silas  Stone'  for  tbe 
confirmation  of  the  report  of  the  commission- 
ers, he  "moved  that  the  court  fix  and  allow  to 
said  li.  A.  Russell,  of  the  plalndS's  attorneys, 
as  his  counsel  fee  against  Cornelia  T.  Young, 
WtUiam  S.  Young,  and  George  !>.  Carlisle,  as 
the  ovmers  In  common  of  <me-sLzth  of  said  es- 
tate, and  fix  the  same  as  a  lien  upon  said  one- 
sixth  set  off  In  severalty  to  them  by  the  parti- 
tion her^,  tbe  sum  of  $15,455.70  behig  as  and 
for  7%  per  cent  upon  the  value  of  tbehr  one* 
sixth  of  the  said  estate  as  found  by  the  said 
commissioners  In  partition,  being  f206,076,— 
said  sum  being  tbe  amount  of  said  counsel  fee 
as  fixed  by  contract  for  said  services  In  said 
cause  between  said  parties  and  the  said  L.  A. 
Russell,— and  that  the  court  order  that,  imless 
the  said  sum  of  $15,455.70  be  paid  by  said  par^ 
ties  to  said  Russell,  by  a  date  to  be  fixed  upoa 
by  said  court  said  one-sixth  of  the  said  estate 
so  set  off  to  said  parties  In  partition,  or  so 
much  thereof  as  may  be  necessary,  be  sold  as 
upon  execution  at  law,  In  order  to  pay  the  said 
coimsel  fee  so  allowed."  After  hearhig  the  evi- 
dence the  court  found  the  facts  and  rendered 
Judgment  thereon  as  follows:  "The  court  finds 
that,  under  the  provisions  of  the  statutes  of 
Ohio,  the  court  bas  Jurisdiction  and  authority 
to  make  an  allowance  to  counsel  for  services 
rendered  for  the  common  benefit  of  all  tbe 
parties,'  to  be  taxed  In  the  costs  In  the  case; 
that  a  reasonable  fee  for  the  services  rendered 
by  the  several  counsel  In  and  about  tbe  said 
Iiartition  cause,  In  effecting  and  securing  the 
partition  of  lands  and  tenements  actually 
a[)arted  and  set  off  In  severalty  to  the  said  own- 
ers, were  of  tbe  value  of  $15,000,  one-sixth  of 
which  should  be  paid  by  Cornelia  T.  Young, 
William  Shipman  Young,  and  George  L.  Car^ 
lisle  to  L.  A.  Russell,  for  the  services  of  tbe 
said  Russell  rendered  fn  said  cause,  for  said 
three  parties  last  named,  in  securing  the  parti- 
tion of  the  lands  actually  aparted  and  set  off 
to  them.  The  court  also  finds  that  the  serv- 
ices fn-  irtdch  the  said  Russell  Is  allowed  $2,- 
000  wen  onbraced  within  the  terms  of  the 
written  contract  signed  by  said  L.  A.  Russell 
and  said  George  L.  Carlisle,  and  tbe  court.  In 
making  this  allowance,  saves  to  said  Russell 
all  bis  rights  under  his  said  contract,  except 
so  far  as  tbe  amount  allowed  bim  herein  shall 
be  tafcoi  as  payment  In  part  for  a  portion  of 
the  services  he  was  to  render  under  his  said 
contract  It  Is  therefore  ordered,  adjudged, 
and  decreed  that  said  sum  of  $2,500,  so  allowed 
to  said  Russell  as  attorney  fees,  be  taxed  In 
the  costs  of  said  cause  against  the  said  George 
L.  Carlisle  and  C(»iiella  T.  Young  and  William 
Sblpman  Young,  and  that,  unless,  etc.,  *  *  * 
execution  Issue  therefor."  To  this  order  and 
judgmeat  the  plaintiffs  In  error  excepted,  and 
now  ask  to  have  It  reversed,  and  the  motion 
on  which  it  was  made,  overruled.  Revolted. 

Boynton  &  Howe,  for  plaintiffs  in  nror.  L 
A.  Bnssdl*  for  defendants  la  error. 
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MINSHALL,  J.  (after  stating  the  tacts). 
Tbe  professional  services  for  wblcb  an  allow- 
ance was  made  by  the  drcutt  court  to  A.  L. 
Russell,  as  an  attorney  In  the  case,  were  ren- 
dered under  a  written  agreement  by  which  he 
was  employed  by  Geoi^e  L.  Carlisle,  the  at- 
torney at  law  and  in  fact  of  Mrs.  Young.  Tbe 
agreement,  as  will  appear  from  an  examination 
of  It,  was  between  himself  and  Mr.  Carlisle; 
the  latter  liavlng  an  agreement  In  writing  be- 
tween himself  and  Mrs.  Toung,  by  which  he 
was.  for  his  services,  to  receive  a  definite  part, 
one-fourth,  of  the  property  recovered,  for  "rep- 
resenting her  in  all  matters  relating  In  any  way 
to  the  estate  of  Silas  S.  Stone  and  of  his  wife, 
Hargaretta  Stone,  both  deceased."  The  entire 
services  rendered  by  Mr.  Russell  undor  bis  eia> 
ployment  by  Carlisle,  aside  from  the  partlUon 
of  the  estate,  by  proceedings  for  that  purpose, 
were  rendered  In  litigation  between  the  chil- 
dren of  a  deceased  and  only  brother  of  the 
whole  Mood  of  SUas  S.  Stone,  deceased,  and 
the  brothers  and  sisters  and  representatives  of 
those  deceased,  of  his  half  blood.  Mrs.  Young 
and  her  two  brothers,  SUas  M.  Stone  and  Fran- 
da  W.  Stone,  were  tbe  children  of  the  deceased 
brother  ot  the  whole  blood.  Those  of  half 
blood  claimed  the  right,  under  the  statute  of 
descent  and  ^tiibatkm,  t)  share  equally  with 
those  of  the  whole  blood.  It  was  a  controver- 
sy of  much  importance  to  these  children,  for,  If 
the  claim  of  the  half  bloods  prevailed,  the  hiter- 
est  of  each  In  the  estate  would  be  reduced  from 
one-alzth  to  a  much  smaller  aliquot  part.  But 
It  concerned  no  one  In  the  partition  proceedings 
except  the  parties  to  It  It  was  finally  deter^ 
mltt^  by  this  court  In  favor  of  tbe  children  of 
the  deceased  brottaar  of  the  whole  blood  of  Silas 
S.  Stone.  Stone  t.  Doster,  60  Ohio  St.  406, 
35  N.  B.  208.  Two  questions  are  presented  by 
Hie  record,  either  at  which  Is  deddve  of  the 
case:  (1)  Whether,  regard  being  had  to  the 
character  of  the  services,  the  court  bad  power 
nnder  section  5T7S,  Bev.  St.,  to  make  an  allow- 
ance of  any  sum  to  tiie  attoniey  for  sotIccs  in 
the  lltigatloD  between  the  rqireamtatlves  of  the 
whole  Uood  and  those  of  the  half  blood  of  Silas 
S.  Stone,  deceased;  or  (2)  If  so,  bad  It  power 
to  mate  any  allowance,  when  It  appeared  that 
the  attorney  and  his  cUents  had  an  express 
written  agreement  as  to  what  his  compensation 
shoold  be  for  all  sorrlces  to  be  rendered  In  the 
matter. 

1.  Tbe  statute  under  which  the  allowance 
was  made  reads  as  follows:  '"The  court, 
havlDg  regard  to  the  Interest  of  the  parties 
and  the  benefit  each  may  derive  from  a  par* 
tltlon,  and  according  to  equity,  shall  tax  tbe 
costs  and  expenses  which  accrue  in  the  ac- 
tion Including  reasonable  counsel  fees  which 
shall  be  paid  to  plalntUTs  counsel  unless  the 
court  awafd  some  part  thereof  to  .other  coun- 
sel  for  services  In  tbe  case  for  tbe  common 
benefit  of  all  the  parties;  and  execution  may 
Issue  therefor  as  In  other  cases."  Rev.  St  | 
5778.  Now  it  is  evident,  we  think,  from 
the  language  of  this  section,  In  connectiMi 
with  Its  blstoi7,  that  the  services  of  "the 


plalntUTs  counsel"  In  partition  proceedings, 
for  which  the  court  may  moke  an  allow- 
ance and  cause  the  same  to  be  taxed  along 
with  "the  costs  and  expenses  which  may  ac- 
crue In  the  action,"  are  such  services  as  are 
rendered  "for  the  common  benefit  of  all  the 
parties"  Id  the  case.  The  statute  as  first 
enacted  (29  Ohio  Laws,  p.  254,  S  1^  Edmply 
included  the  costs  and  expoises  that  may  ac- 
crue in  tbe  action.  These,  of  course,  could 
not  be  otherwise  than  for  tbe  common  benefit. 
It  was  afterwards.  In  1880,  so  amended  as  to 
Include  "a  reasonable  counsel  fee"  to  be 
paid  the  plalnUIFs  counsel,  '^unless  the  court 
award  some  part  thereof  to  other  counsel 
for  services  In  the  cose  for  the  common 
benefit  of  all  the  partlea"  Rev.  St  1880. 
i  5778.  The  latter  clause,  "for  the  com- 
mon ben^t  of  all  the  parties,"  Is  a  con- 
trolling one  In  the  constroctlon  of  the  stat- 
ute. Services  for  vriilch  an  allowance  may 
be  made  to  other  counsel  and  taxed  as 
part  of  the  costs  are  required  to  be  of  like 
cbaractn-  with  tbe  costs,  expenses,  and  the 
counsel  fee  authorized  to  be  taxed  In  favor 
of  the  plalntUTs  counsel  In  the  case.  So 
that  no  coumel  fee,  whether  to  the  plalntjfl's 
counsel  or  otherwise,  can  be  allowed  by  the 
court  and  taxed  as  costs  In  the  case,  under 
this  section,  unless  the  services  were  render- 
ed for  the  commtm  benefit  of  all  the  parties. 
The  services  rendered  are  to  be  such  as  may 
be  taxed  as  costs  and  expenses,  and  appOF' 
Honed  to  the  parties  according  to  their  re- 
spective interest.  The  allowance  made  in 
this  case,  and  taxed  to  the  one-sixth  Interest 
owned  by  Mrs.  Young,  her  husband,  and  Car^ 
lisle,  was  not  for  such  services.  They  In  no 
way  benefited  or  affected  the  next  of  kin  of 
Margaretta  Stone,  deceased. 

But  It  is  claimed  that  the  language,  "Tbe 
court  having  regard  to  the  Interest  of  the 
parties  and  the  benefit  each  may  derive  from 
a  partition,  and  according  to  equity,"  con- 
ferred power  on  the  court  to  make  the  al- 
lowance it  did,  and  to  cliarge  It  upon  the  in- 
terest of  Mrs.  Young,  ber  husband,  and  Mr. 
Carlisle,  in  the  property  as  partitioned,  as 
tbe  equitable  contribution  they  should  make 
to  the  services  rendered  \yy  Mr.  RusseU  bt  de- 
feating the  claim  made  by  tbe  half  bloods. 
The  statute  does  not  warrant  tbls  construc- 
tion. Without  doubt  the  court  may  deter- 
mine the  propratlon  of  the  costs,  expenses, 
and  counsel  fees,  of  the  character  above 
stated,  that  slwuld  be  taxed  to  each  party, 
regard  being  had  to  the  Interest  of  each  in 
tbe  sul^ect  of  partition;  but  tbe  costs,  ex- 
penses, and  counsel  fees  so  apportioned, 
must  have  been  made  for  the  common  benefit 
of  all  the  parties  to  the  action,  and  must  not 
Include  compensation  for  services  rendered 
by  counsel  in  litigation  between  some  of  the 
parties  to  the  suit  and  others  who  aie  ad- 
versaries in  Interest  Compensation  for  such 
services  is  a  matter  of  agreranent  between 
the  counsel  and  his  dients,  express  or  Im- 
plied; and  the  court.  In  such  case,  has  no 
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more  power  to  fix  the  compensatloa  the  plain- 
tiff should  pay  Ms  counsel  than  It  has  In  an 
ordinary  civil  action.  Such  has  been  the 
construction  placed  by  the  courts  of  other 
states  on  their  own  statutes,  simHar  to  ours, 
and  also  cohforms  to  the  rule  observed  In 
equity.  In  Grubba'  Appeals,  82  Pa  St  29, 
It  was  held  that  It  was  "Indispensable  aid 
only  that  was  contemplated,— such  usual  and 
accustomed  services  as  the  exigencies  of  such 
case  should  render  necessary.  The  compen- 
sation of  counsel  for  services  In  tbe  trial  ot 
contested  cases  was  not  the  end  In  view." 
In  Fidelity  Ins.,  Trust  &  Safe  Deposit  Co.'s 
Appeal,  106  Pa.  St.  342,  it  was  held  that  "tbe 
fees  ^onld  be  graduated  according  to  the 
circumstances  of  each  case,  the  nature  and 
extent  of  the  services  necessarily  rendered  for 
the  common  benefit  of  all  the  parties  In  tbe 
case.  It  [tbe  compensation]  does  not  include 
the  expenses  of  adversary  proceedings  result- 
ing from  a  defense  to  the  demand  for  parti- 
tion, or  from  any  other  cause."  See,  also, 
the  following  cases:  Kllgour  v.  Crawford, 
61  IlL  240;  Stempel  t.  Thomas,  89  111.  147; 
Luzerne  Bldg.  &  Sav.  Ass'n  v.  People's  Bank, 
142  Pa.  St  121,  21  Aa  806;  Coles  t.  Ooles, 
13  N.  J.  Eq.  3G5. 

2.  As  to  the  second  question:  It  appeared 
from  the  motion  of  the  counsel,  as  well  as  from 
tbe  evidence,  that  he  had  a  written  agreement 
with  Mr.  Oarll^e,  whereby  he  was  to  be  com- 
pensated for  an  services  rendered  in  tbe  mat- 
ter. Carlisle  was  the  attorney  in  fact  of  Mrs. 
Toung,  and  he  was  to  perform  all  the  services 
In  and  about  tbe  matter  for  a  fourth  interest 
In  the  property  claimed  by  Mrs.  Young.  By 
the  agreement  between  Carlisle  and  Kussell,  the 
tlgbts  of  tbe  latter  to  compensation  for  services 
rendered  in  his  employment  must  be  measured 
and  determined.  He  cannot  have  tbe  right  giv- 
en blm  by  statute  for  a  reasonable  compensa- 
tion, and  -also  a  right  to  comiwnsatlon  secured 
by  contract  for  the  same  services.  By  the  con- 
tract be  waived  his  right  under  the  statute,  and 
must  rely  on  It  for  such  compensation  as  he  Is 
entitled  to,  be  It  much  or  little.  This  is  In  anal- 
ogy to  tbe  principle  that  where  there  is  an  ex- 
press contract  none  can  be  Implied.  To  insist 
on  compensation  under  the  statute  would  be  to 
repudiate  the  contract,  which  he  certainly  can- 
not do.  It  la  entirely  competent-  to  parties  to 
malce  such  a  contract,  aa  It  conttavoies  no 
princ^le  of  public  policy.  The  statute  Is  de- 
signed tor  eases  in  vhlch  there  has  been  do 
contract  The  fact  that  bla  rights  under  tbe 
contract  were  greater  than  they  would  be  under 
the  statute,  and  that  the  court  did  not  assume 
to  measure  bis  rights  under  the  contract  but 
atmply  made  an  allowance  under  tbe  statute, 
and  directed  It  to  be  used  as  a  credit  on  any 
sum  that  might  be  doe  him  under  the  contract, 
is  of  DO  consequence.  Tbe  contract  precluded 
the  court  from  taking  any  actJon  In  the  matter. 
It  Id  a  summary  way  had  no  right  to  assume 
tbfit  anything  would  be  due  the  attorney  un- 
der ttie  contract.  The  seniceB  may  not  have 
been  fully  performed  according  to  contract,  or 


may  have  been  In  part  or  folly  paid.  In  fact 
It  was  admitted  that  some  $4,500  had  been  paid 
on  It  Under  such  circumstances  tbe  court 
should  have  overruled  the  motion  of  the  counsel 
tor  compensation  under  the  statute.  Where 
there  la  a  cmtract,  and  the  client  refuses  to 
pay  what  la  due  under  It  the  remedy  of  the  at- 
torney Is  In  an  ordinary  suit  upon  the  cootract 
for  damages,  In  which  suit  on  any  issue  of  fact 
either  party  Is  entitled  to  a  }nry.  Ftu*  these  rea* 
sons,  the  order  of  the  circuit  court  making  an 
allowance  to  Mr.  Russell  for  services  rendered 
in  the  proceeding  Is  reversed,  and  bis  motioa 
for  such  allowance  Is  overruled.  Reversed. 

BUBKET  and  SPEAR.  JJ.,  dissent  from  the 
second  propotftkm  of  the  syllabus.  > 


(lU  IsA.  ISt) 
BOARD  OP  OOM'RS  OF  JACKSON 
COUNTY  r.  BOARD  OP  COM  BS 
OF  WASHINGTON  COUNTY. 
(Supreme  Court  of  Indiana.    Oct  21,  1806.) 

CODMTIBS  —  CONSTBCCnOV  Of  BrIDOKS  BBTWEBIT. 

Sp.  SesB.  1869,  p.  27,  {  1,  provides  for  boild- 
Ins  bridges  across  streams  formlug  the  bouadair 
ot  two  counties  where  the  public  convenience  shall 
require  the  bridge,  and  the  board  of  commission- 
erB  at  one  county  on  amtlfcation  declares  its  will- 
iDgnesB  to  aid  in  building  the  bridge,  and,  after 
notice  to  the  other  county,  both  boards  by  joint 
resolution  express  sudi  willineness,  and  cause  a 
survey  to  be  made.  Act  1893,  p.  46,  provides 
that  when  the  requirements  of  the  above  sectiMi 
have  been  oonwUed  with,  and  one  of  tbe  interest- 
ed counties  refuses  to  join  in  the  constniction,  tha 
other  may  construct  the  bridge,  and  recover  from 
tbe  one  refnsios  its  proportion  of  the  cost  Hdd 
that  to  authorize  one  county  to  construct  such 
bridge  at  the  joint  expense  of  the  other  county,  ft 
was  necessary  that  the  reqniraoeota  of  the  first 
Bection  as  to  the  concurrent  resolution,  botv^, 
etc,  should  have  been  complied  with. 

Appeal  from  drcult  court,  Washington  oounty; 
S.  B.  VQyles,  Judge. 

Action  by  the  board  of  commissioners  of  coun- 
ty of  Jacttson  against  the  board  of  commlsston- 
of  county  of  Washington,  Tbere  was  a 
judgment  for  defendant,  and  plaintiff  appeal!. 
Al&nned. 

D,  A.  KodieDoar.  for  appellant  Jamea  B. 
MastersoD,  f(ff-appdle& 

HACKNEY,  J.  Tbe  appellant  sned  to  recov- 
er the  alleged  proportion  chargeable  to  the  ap- 
pellee ot  the  costs  of  constructing  a  bildga 
across  tiie  Muscattatnck  river  at  a  point  wbae 
said  liver  tonna  tbe  bonndaiy  line  between  the 
Gountlea  of  Washlqgton,  Jackson,  and  Scott 
The  complaint  alleged:  '^That  on  tbe  24th  day 
of  July,  1893,  the  aald  board  of  commlsslonen 
of  the  county  of  Ja(^n,  state  of  IndJana,  be- 
ing duly  convened  In  apedal  term  at  Biuwna* 
town,  In  said  Jackson  county,  behu^  duly  peti- 
tioned by  dlrera  citizens  and  texpayera  of  said 
county  for  the  erection  of  a  bridge  across  said 
Muscattatudc  river  at  tbe  point  above  mentlm- 
ed,  considered  said  petition,  and,  after  bearing 
evidence  touchhig  the  same,  and  being  suffl- 
dently  ^vised  In  the  premlsai^  theo  and  thcra 
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made  an  oider,  whldi  was  duly  entered  of  rec- 
ord, reciting  tlierein  that  said  board  of  com- 
missioners are  of  opinion  tbat  public  conven- 
ience requires  a  bridge  across  the  Muacattatnck 
river  at  said  point,  and  that  It  would  be  ex- 
pedient to  erect  the  same.  That  the  wilUng- 
nesa  of  the  board  of  commissioners  of  Jackson 
ccnnty  la  hereby  announced  and  declared  to 
make  and  pass  with  the  boards  of  comnUsalon- 
eiB  of  the  counties  of  Washington  and  Scott  a 
concurrent  resolution  and  order  to  cause  a  sur- 
vey and  estimates  to  be  made  wkh  plans  and 
spedflcations  prepared  by  some  competent  per- 
son to  be  presented  to  said  boards  at  some  sped- 
fl«d  time  and  place  near  the  site  of  the  bridge 
pn^kosed  to  be  erected,  when  and  where  such 
boards  may  meet  In  joint  session  to  estimate 
and  deteniilne  the  kind  of  Ivldge  whldi  shall 
be  erected,  and  the  manner  of  paying  for  the 
same,  and  the  part  that  each  county  shall  be  re- 
quired to  pay  under  the  law.  Said  tx>ard  of 
commissioners  of  the  county  of  Jackson  then 
and  there,  In  said  order,  fixed  Fdday,  the  11th 
day  of  August,  1893,  at  10  o'clock  a.  m.,  as  the 
time  of  meeting  the  boards  of  commissioners  of 
the  counties  of  Scott  and  Washington  at  the 
site  of  the  proposed  bridge  In  joint  session,  and 
that  a  certified  copy  of  this  order  and  proceed- 
ings be  served  upon  the  auditor  of  Scott  county 
and  the  auditor  of  Washhigton  county,  by  the 
sheriff  of  Jackson  oounfy.  That  the  board  of 
CT'mmlssloners  of  die  county  of  Washington  was 
duly  notified  of  the  for^ii^  action  df  the  board 
of  commissioners  of  the  county  ot  Jackson,  as 
above  set  out.  That  afterwards,  to  wit,  on  the 
said  lltb  day  of  August,  1893,  the  said  boards 
of  cranmlssioners  of  Jac^n,  Washington,  and 
Scott  counties,  pursuant  to  the  forcing  or- 
ders of  the  board  of  commlfflloneni  of  the  county 
of  Jac^n,  and  on  call  of  the  auditors  of  said 
counties,  met  In  joint  sesston.  near  Blunt's  For- 
ty and  the  site  of  the  proposed  bridge.  That  a 
joint  session  of  the  boards  of  said  three  counties 
was  tiien  and  there  duly  convened,  organized, 
and  held.  A  vote  was  taken  by  counties  on  the 
advisability  of  building  said  proposed  bridge. 
Scott  and  Washington  counties  voted  against 
the  erection  of  said  bridge,  and  Jackson  county 
voted  for  Its  ereotloa  That  Scott  and  Wasb- 
togton  counties  refused  to  join  In  the  construc- 
tion of  said  bridge,  and  said  joint  session  was 
duly  adjourned."  The  facts  were  further  al- 
leged as  to  the  publication  of  notice  for  bids, 
the  awarding  of  contracts,  the  construction  of 
the  bridge,  the  payment  therefor  by  the  appel- 
lant, and  the  amount  sought  to  be  charged 
against  the  ai^llee.  The  court  sustained  the 
appellee's  demurrer  to  said  complaint,  and  that 
ruling  constitutes  the  basis  of  the  only  assign- 
ment of  error  In  this  court. 

The  following  are  the  statutory  provisions  un- 
der which  the  appellant  aaBerts  the  liability  .of 
the  appellee: 

"Whenever  public  convenience  shall  require 
the  erection  or  repahr  of  any  bridge  across  any 
stream  forming  the  bonndaty  line  between  two 
counties  within  this  state,  upon  plication 
therefor  to  the  board  of  county  commissi  oners 


of  either  cotmty,  such  board  of  county  conunla- 
sioners  may,  if  they  think  It  expedient,  declare 
their  willingness  to  aid  in  the  erectlun  or  re- 
pair of  such  bridge  by  resolution  or  order,  and 
shall  cause  notice  thereof  to  be  given  to  the 
board  of  county  ctnumissloners  of  the  other 
county  interested  therein.  And  whenever  It 
may  be  ascertained  that  the  board  of  coonly 
commissioners  of  both  counUes  have  made  such 
ordo-  or  resolution,  such  board  of  county  com- 
missioners shall,  by  concurrent  resolution,  cause 
a  survey  and  estimate  to  be  made,  submitting 
plans  and  spectflcaitions  therewith,  by  some  com- 
ptrtent  person,  to  be  presented  to  their  respective 
boards  of  commissioners  at  some  specified  time 
and  place  at  or  near  the  tAte  <tf  such  contem- 
plalsd  bridge,  when  such  boards  of  county  com- 
missioners shall  meet  in  joint  session  to  esti- 
mate and  detramlne  the  kind  of  bridge  which 
shall  be  erected,  and  the  manner  and  time  when 
payments  shall  be  made  for  the  erection  or  re- 
pair of  such  l^ldge:  provided,  that  whenever 
the  board  of  county  commissioners  of  any  coun- 
ty shall  have  notified  the  board  of  county  com- 
missioners of  any  county  interested  In  the  erec- 
tion or  repair  of  any  bridge,  as  specified  In  this 
sc<rtIon,  and  such  board  of  county  commissioners 
so  notified,  shall  fall  or  refuse,  for  the  period  of 
thirty  days,  to  accept  or  to  act  on  tiie  same 
by  joining  In  the  building  or  repair  of  soch 
bridge,  then.  In  ttiat  event,  the  board  of  county 
commissioners  (rf  such  county,  passing  such  or- 
der, may,  If  In  thdr  oi^on  public  convenience 
requires  the  same,  build  or  repair  such  bridge, 
under  the  same  rules  and  regulations  as  are 
now  or  may  be  in  force  for  the  building  and  re- 
pair of  Iwldges  wholly  within  the  county,  after 
first  having  obtained  the  consent  and  [>ermlt  of 
the  land-owner  In  the  adjoining  county,  whose 
land  wni  be  occupied  by  such  bridge,  to  the 
building  of  the  same."  Rev.  St  1881,  S  2880 
(Bums'  Rev.  St  1894.  3251). 

"Section  1.  Be  It  enacted  by  the  general  as- 
sembly of  the  state  of  Indiana,  that  section  2 
of  the  above  entitled  act  the  same  being  sec- 
tion 2882  of  the  Revised  Statutes  of  ISSl  of 
the  state  of  Indiana,  be  amended  to  read  as 
fttllows:  Section  2,  It  shall  be  the  duty  of 
such  boards  of  county  commissioners,  In  Joint 
session,  to  make  such  appropriation  for  their 
respective  counties  as  will  make  an  equitable 
proportion  to  each  county  of  the  whole  cost  of 
construction  or  repairs  of  such  bridge;  and 
snch  appropriation  shall  be  in  proportion  to  the 
taxable  property  of  the  two  or  more  counties, 
and  all  taxes  hereafter  levied  for  the  erection, 
repair  or  purchase  of  any  such  bridge  so  sit- 
uated BbaU  be  levied  In  accordance  with  this 
act;  and  when  the  requirements  of  the  first 
section  of  this  act  have  been  complied  with, 
and  one  ai  the  counties  which  will  be  affected 
by  the  erection,  repairing  or  purchasing  of  said 
Inldge  refuses  to  join  In  the  construction,  re- 
pairing or  purchasing  of  such  bridge,  the  coun- 
ty deslrli^;  such  improvement  may  construct, 
repair  or  purchase  such  brld^,  as  provided  In 
said  first  section  of  this  act,  and  when  the 
cost  of  such  bridge  or  repain  does  not  exceetT 
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$3,500  tbe  county  making  sacb  improTement 
shall  be  entitled  to  recover  from  the  adjoining 
county  affected  by  such  improvement  the 
amount  that  said  county  should  have  paid  had 
she  Joined  in  the  said  Improvement,  eald  claim 
to  be  enforced  as  other  claims  are  enforced 
against  counties  in  this  state;  and  when  sach 
claim  is  litigated  the  judgment  shall  Include  a 
reasonable  attorney  fee  tor  the  plaiutiCTs  at- 
torney." Acts  1803.  p.  46,  S  1;  Bunu*  Rev. 
St.  1894,  S  3253. 

The  constitutionality  of  the  section  quoted 
from  the  Acta  of  1893  Is  denied  by  the  appd- 
lee  In  support  of  the  ruling  of  the  lower  court. 
It  is  urged  that  this  section  violates  section 
10,  art  6.  of  the  state  constitution,  which  is 
that  "the  general  assembly  may  confer  upon 
the  boards  doing  county  business  In  the  several 
counties,  powers  of  a  local  administrative  pow- 
er." The  argument  Is  that  this  provision  of 
the  constitution  must  be  construed  as  if  it  with- 
held from  the  general  assembly  all  authority 
upon  the  subject  not  within  the  limits  of  that 
granted;  that  the  authority  given  is  to  grant 
pow^  to  tlie  boards  to  act  within  and  for  their 
respective  counties  and  for  local  purposes,  and 
that  the  negative  implied  from  the  constitu- 
tion Is  against  the  granting  of  powers  to  be 
exercised  without,  and  affecting  Interests  be- 
yond the  limits  of,  such  counties  respectively. 
The  section  of  the  act  In  question,  it  is  claim- 
ed, permits  the  board  of  one  county  to  artji- 
trarlly  judge  of  the  Interests  of  another  coun- 
ty, transact  business  with  relation  to  bridges 
affecting  such  other  county,  and  charge  the 
latter  with  the  cost  thereof,  thus  exercising 
extraterritorial  powers.  It  will  be  seen  that 
the  section  of  the  act  of  1S93  above  quoted  is 
an  amendatory  section,  and  that  Its  reference 
to  the  section  of  the  act  of  1869,  which  it  seeli3 
to  amend,  as  section  2  of  said  act,  "being  sec- 
tion 2882  of  the  Revised  Statutes  of  1881," 
raises  a  conflict  as  to  the  law  intended  to  be 
amended.  Section  2882,  Rev.  St.  1881.  was 
section  3  of  the  act  of  1S6S.  This  conflict,  It 
la  urged,  renders  the  act  of  1883  void  for  un- 
certainty. 

It  Is  the  generally  recognized  rule  of  the 
courts  that  the  validity  of  an  act  of  the  gen- 
eral assembly  will  never  be  passed  upon  where 
the  merits  of  the  litigation  may  be  passed  up- 
on witboat  doing  so.  While  we  do  not  as- 
sert the  absence  of ,  constitutional  authority  Id 
the  general  assembly  to  grant  to  the  board  of 
one  county  the  power  to  make  improvements 
for  another  county  or  counties,  and  charge  the 
latter  with  the  same,  against  the  judgment 
and  consistent  protest  of  such  other  county  or 
counties,  we  do  maintain  that  a  constructlou 
which  would  lead  to  results  so  dangerous '  to 
the  publk  welfare  wilt  be  avoided  if  possible. 
It  will  not  readily  be  believed  that  the  general 
assembly  intended  to  Invest  one  minor  govern- 
mental subdivision  of  the  state  with  power  to 
construct  public  improvements  for  others  of 
such  subdivisions,  regardless  of  majorities 
in  numbers  of  counties  and  numbers  of  pop- 
ulation, r^ardlen  of  the  finandal  condi- 


tion of  such  other  subdivision,  and  regard- 
less of  the  reasonable  privilege  of  each  coun- 
ty to  judge  for  Itself  of  the  wisdom  of  a 
step  Bisecting  Its  interests  and  of  its  ability 
to  meet  the  expense  of  such  step.  If,  there- 
fore, the  section  of  the  act  in  question  will 
bear  a  construction  which  will  obviate  the  ar- 
bitrary and  unreasonable  power  contended  for 
by  the  appellant,  that  construction  must  be 
adopted.  It  will  be  observed  that  the  two 
statutory  provisions  above  quoted  are  now 
parts  of  a  system  provided  for  the  construction, 
by  counties,  of  bridges  over  streams  which 
form  the  boimdary  line  between  such  counties. 
The  provisions  of  the  latter  section,  by  express 
reference  to  the  former,  are  made  to  depend 
upon  It.  By  the  latt^  section  it  is  provided 
that,  "when  the  requirements  of  the  first  sec- 
tion of  this  act  have  been  complied  with,  and 
one  of  the  counties  whi<^  will  be  affected  by 
the  erection  •  •  *  of  such  bridge  refuses 
to  join  in  the  construction,"  the  county  deslr> 
Ing  the  improvement  may  proceed  with  It,  and, 
upon  conditions  named,  collect  a  part  of  the 
cost  from  the  county  so  refusing.  The  com- 
plaint in  thia  case,  to  withstand  the  appellee's 
demurrer,  should  have  shown  that  the  "re- 
quirements of  the  first  section"  had  been  com- 
plied with.  Thia  it  did  not  do.  The  first  of 
the  sections  above  quoted,  as  originally  passed 
(Acts  Sp.  Sess.  1809,  p.  27),  was,  in  effect,  that 
part  now  preceding  the  proviso,  and,  before 
Its  amendment  hi  1881  (Acts  1881,  p.  87),  no 
authority  existed  in  one  county  to  build  a 
bridge  across  a  boundary  stream.  That  au- 
thority came  with  the  amendment  of  1881. 
Board  of  Com'rs  of  Fountain  Co.  v.  Board  of 
Com'rs  of  Warren  Co.,  128  Ind,  295,  27  N.  E. 
133.  The  requirements  of  that  section,  as  orig- 
inally passed  and  as  it  now  stands,  where  more 
than  one  county  Is  to  be  cliarged  with  the  costs 
of  such  bridge,  are  (1)  that  public  convenience 
shall  require  the  bridge;  (2)  that  the  applica- 
tion therefor  be  made  to  one  of  the  txiards  in- 
terested; (3)  that  auch  board  shall  declare,  by 
order  or  resolution,  its  wlUlngness  to  aid  in 
buUdhig  the  bridge;  (4)  that  said  board  shall 
give  notice  thereof  to  the  board  of  the  other 
interested  county;  (5)  that  both  boards  Inter- 
ested shall,  by  resolution,  apress  such  willhig- 
ness;  a^d  (3)  where  such  boards,  by  concur- 
rent resolution,  cause  a  survey  to  be  made,  and 
plans  and  specifications  to  be  prepared,  to  be 
considered  at  a  joint  meeting  to  be  held  to  de- 
termine upon  the  kind  of  bridge  to  be  built, 
and  how  It  shall  be  paid  for.  l^se  require- 
ments omiplled  with,  a  basis  exists  upon 
which  the  countlea  unite  in  malElng  the  im- 
provement. The  act  of  1^3,  as  we  have  seen, 
provides  that  one  county  may  build  a  bridge  at 
the  joint  expense  of  several  counties  "when  the 
requlremaits  of  the  first  section,"  above  point- 
ed out,  "have  been  complied  with,  and  one  of 
the  counties  which  will  be  affected  •  •  • 
refuses  to  join  In  the  constmctioD."  This  Im- 
plies that  when  two  counties,  after  notice,  con- 
cur In  the  question  of  the  public  convenience 
of  the  bridge,  when  the?  incur  the  expense  of 


Digitized  by  Google 


Ino.) 


FISH  T.  BLASSEB. 


63 


Burvey,  plans,  and  spedflcatlons,  when  they 
exercise  a  judgment  and  discretion  as  to  the 
character  of  bridge  required,  and  aa  to  the 
time  and  manner  of  meeting  the  expense,  and 
when  they  have  expressed  a  willlugness  to 
aid  In  making  the  improvement,  neither  may, 
by  then  refusing  to  join,  defeat  the  Improve- 
ment at  such  joint  expense.  One  county  may 
not  build  a  bridge  at  the  joint  expense  of  sev- 
eral counties  under  the  same  conditions  that  it 
may  build  sucb  bridge  at  its  own  expense.  By 
section  2880,  Rev.  St.  1881  (section  3251,  Eev, 
St  18W),  only  one  of  several  counties  Inter- 
ested may  build  a  bridge  at  Its  own  expense 
In  the  event  of  the  failure  or  refusal  for  30  days 
of  another  county  to  join,  and  that  is  the  coun- 
ty giving  the  notice.  By  the  act  of  1893, 
where  It  Is  sought  to  charge  any  county  refus- 
ing to  join.  It  Is  provided  that  the  coun^  desir- 
ing the  Improvement  may  proceed  without 
r^ard  to  the  question  as  to  which  county  gave 
the  notice  or  which  made  the  refusal.  It  Is 
clear,  therefore,  that  the  legislature  intended  to 
provide  a  different  rule  where  one  county 
should  build  at  its  own  expense  from  that  pro- 
Tided  where  a  part  of  the  expense  might  be 
enforced  against  another  county.  The  com- 
plaint before  us  falls  to  aver  tacts  disclosing 
any  concurrent  action  by  the  several  boards 
expressing  a  wilUngness  to  join  in  the  ImproVe- 
mmt,  and  It  does  not  appear  that  the  several 
boards  considered  a  survey  or  plans  and  speci- 
fications with  a  view  to  the  exercise  of  any 
judgment  upon  the  character  of  tbe  bridge 
necessary.  It  Is  'apparent,  therefore,  that  the 
requirements  of  section  2880,  Rev.  St.  1881 
(section  3251,  Rev.  St  1891),  were  not  com- 
plied with  so  as  to  permit  the  appellant  to 
cmstroct  the  bridge  and  charge  tbe  appellee 
wttb  a  i>art  of  the  cost  thereof.  The  judg- 
ment of  the  ciicolt  court  is  afOrmed. 


(146  Ind.  IM) 

FISH  T.  BLASSER  et  al. 
(Supreme  Court  of  Indiana.    Nov.  6,  1896.) 

EJBCTMEHT--IMPROTEMBXTS  —  PRBSUMPTIONa— AF^ 
PBAL— OBJECTIOXS  KOT  RaISBD  B8T/>W— 

Statotb  of  Limitations. 

1.  Where  one  claiming  land  under  a  tax  deed 
makes  permanent  improvements,  It  will  be  pre- 
sumed, !□  the  absence  of  evidence  to  tbe  con- 
trarr,  that  they  were  made  In  good  faith. 

2.  The  objection  that  one  asserting  tiie  rights 
of  an  occapyiDg  claimant  ought  not  to  recover, 
because  his  claim  was  set  up  by  cross  complaint 
in  the  action  of  ejectment  against  him,  cannot 
be  made  for  the  first  time  on  appeal. 

3.  The  statute  of  limitations  relating  to  the 
foreclosure  of  a  Ilea  for  taxes  does  not  apply  to 
n  defendant  epeking  to  recover,  as  an  occupying 
claimant,  under  Rev.  St  1894,  §  1087  (Rev.  St. 
■1881,  g  1074),  the  taxes  paid,  and  the  value  of 
permanent  Improvements  made  by  him  on  the 
land  for  the  possession  of  which  he  is  being 
sued;  his  right  to  proceed  under  said  act  only 
accruing  when  he  li  found  not  to  be  the  owner  of 
tbe  land. 

Appeal  from  circuit  court,  Pulaski  county; 
George  Burson,  Judge. 

Ejectment  by  John  W.  Fish  against  Jacob  J. 
WnfifHT  and  others,  in  which  Hnifmriitnt  Blasser 


Bought  by  cross  complaint  to  recover,  as  an  oc- 
cupying claimant  taxes  paid  by  him  and  the 
value  of  permanent  improvements.  From  a 
judgment  for  plaintiff  on  his  complaint  and  for 
said  defendant  on  his  cross  complaint,  plaintiff 
appeals.  AfflnnedL 


Borders  &  Borders,  for  appellant 
Hathaway,  for  i^^iellee. 


Stels  & 


JORDAN,  J.  Appellant  prosecuted  this  ac- 
tion in  the  lower  court  to  recover  possession  of 
certain  described  real  estate  and  to  quiet  title. 
Appellee  filed  an  answer  and  cross  complaint. 
By  the  latter  he  set  up  and  sought  to  recover, 
as  on  occupying  claimant,  under  the  Code,  tax- 
es paid  and  the  value  of  permanent  improve- 
ments made  by  him  upon  the  land  in  dispute 
subsequent  to  Its  purctiase.  A  trial  resulted  in 
favor  of  the  appellant  upon  his  compUilnt,  and 
in  favor  of  the  appellee  upon  the  matters  set 
up  in  bis  cross  complaint.  Cktunsel  for  appel- 
lant Insist  upon  two  allied  errors,  which  are 
predicated  upon  the  court's  conclusion  of  law 
upon  tbe  E^eclal  finding  of  facts,  and  upon  its 
action  In  overruling  the  motion  to  modify  the 
judgment.  An  outline  of  tbe  material  facts  as 
found  by  the  court  is  substantially  as  follows: 
On  March  2,  1878,  the  auditor  of  Pulaski  coun- 
ty, wherein  the  land  in  controrersy  is  situated, 
executed  to  one  Sedgwick  a  tax  deed  "in  due 
form"  for  said  real  estate  upon  a  previous  sale 
of  the  same  to  him  for  delinquent  taxes.  On 
October  15,  1883,  Sedgwick  and  wife  executed 
a  quitclaim  deed  for  the  same  land  to  the  ap- 
pellee. Both  of  these  deeds  were  pxiperly  re- 
corded. At  tbe  time  appellee  acquired  his  claim 
to  tbe  land,  it  was  not  under  fence,  and  was 
"uncultivated,  unimproved,"  and  covered  by 
water  during  the  greater  portion  of  the  year. 
After  receiving  his  deed  from  Sedgwick,  ap[>el- 
lee  took  possession  thereunder  In  1884,  and  each 
year  be  would  harvest  the  grass  which  grew 
wild  thereon,  and,  while  occupying  it  under 
color  of  title,  he  paid  the  taxes,  and  made  per- 
manent and  valuable  improvements,  such  as 
fencing,  grading,  and  ditching  said  land,  and 
was  still  *n  possession  at  the  commencement  of 
this  action.  On  July  11, 1805,  the  appellant  ob- 
tained a  deed  to  tbe  land  from  Lyie  E.  Ripley, 
and  before  the  commencement  of  this  action  de- 
manded possession  of  appellee.  The  court 
found,  as  a  conclusion  of  law,  that  appellee  ob- 
tained no  title  to  tbe  land  through  tbe  deed 
from  Sedgwick,  but  that  such  conveyance  was 
sufficient  to  and  did  give  him  color  (tf  title,  and 
that  be  was  entitled  to  recover  for  taxes  paid 
and  Improvements  made  under  the  proTlalona  of 
the  law  relative  to  occupying  claimants. 

Appellant  Insists  that  the  tax  deed  to  Sedg- 
wick did  not  give  color  of  title  sufficient  to  en- 
title appellee  to  recover  the  taxes  paid  and  the 
value  of  the  permanent  Improvements.  Section 
1093,  Rev.  St.  1894  (section  lOSO,  Rev.  St 
ISSl),  of  the  statute  applicable  to  the  rights  of 
an  occupant  of  land  under  color  of  title,  pro- 
vldes  as  follows:  "Tbe  purchaser  in  good  faith 
at  aD7  judicial  or  tax  sale  made     the  proper 
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person  or  cffieer,  baa  color  of  tlUe  within  Oie 
meaning  of  this  act,  whether  such  person  or 
officer  bad  antbority  to  sell  or  not;  unleaa  tbe 
want  of  autborit;  was  known  to  tbe  purcbaaer 
at  tbe  time  of  tbe  sale;  and  tbe  right  of  the 
purchaser  shall  pass  to  his  asalgneeB  or  repre- 
sentatlTes."  There  Is  nothing  In  the  finding  of 
facta  tendtaig  to  show  that  Sedgvridc,  through 
whom  appellee  chUmed  title,  at  the  time  be 
purchased  tbe  land  at  the  sale  for  dellnqoent 
tax,  had  any  knowledge  of  the  absmce  of  au- 
thority for  tbe  sale  of  the  land  In  aatlafiu^lon 
of  Buch  tax,  or  that  he  was  not  a  imrchaser  In 
good  faith.  Bad  fftltb  Is  tbe  oppodte  of  good 
faith.  It  la  a  ^edes  of  fraud,  and  tberefm 
Is  never  presmned,  but  must  be  proven  by  the 
party  who  aaserta  that  It  exists  In  a  portlenlar 
Instance.  It  follows,  as  a  necessary  sequence 
under  the  facts,  when  applied  to  tbe  abore  sec* 
tlon  of  tbe  statute,  that  ai^iellee  bad  a  cotot^ 
able  title  to  tbe  realty  tat  controren?,  and  under 
It  having  made  tbe  pomanent  impravements  In 
question,  we  must  pEesume  that  they  were 
made  In  good  fhith  nnta  the  contrary  la  made 
to  aniear.  HHgoibag  t.  Northnp,  X34  Ind.  92, 
33  N.  E.  786.  Oonaequently,  when  It  was  Ju- 
dldally  found  that  be  was  not  the  rightful  own- 
er of  the  land,  be  was  entitled  to  avail  himself, 
under  tbe  law,  of  the  rights  of  an  ooeiQiylng 
ctetmant 

It  la  farther  eonteoded  by  anndlant  that  ap- 
pellee ought  not  to  recover  In  this  action  as 
Bocb  claimant  for  tbe  reflsm  that  he  exercised 
bis  right  so  to  do  under  a  cross  cconpbibit  in 
tbe  mahi  actI(Hi.  It  Is  a  anffldoit  answer  to 
Oils  contention  to  say  that  this  procedure  was 
not  questioned  In  tb»  court  below,  and  ai^l- 
lant  cannot  be  heard  to  con^laln  of  It  for  the 
first  time  In  this  court 

Tbe  next  Insistence  Is  that  appellee's  right 
to  recover  was  barred  bj  the  limitation  statute 
(k  15  years,  applicable  to  the  foredoanre  of  a 
lien  for  taxes.  But  be  did  not  seek  a  fueckh 
sure  of  any  snch  lien.  Bla  right  to  proceed  un- 
der tbe  act  relative  to  occui^ng  claimants  ac- 
crued when  be  was  found,  as  lit  this  action, 
not  to  be  tbe  tli^itfnl  owner  of  the  land,  and 
Its  recovery  awarded  to  the  appdlant  Bev. 
St  ISdl,  I  1087  (Rev.  St  IS^  t  1074);  Wes- 
terfleld  v.  WilUams,  S9  Ind.  221. 

Appellant  filed  a  motion  reqaestlug  the  court 
to  modl^  Its  Judgment  so  as  to  award  a  recoy- 
ery  only  for  taxea  paid  toy  tbe  appellee,  and 
not  for  tbe  value  of  the  Improvements.  Under 
tbe  f&cts  In  the  case,  tbe  court  did  not  »r  in 
denying  this  motion.  There  being  no  available 
error  In  tbe  record,  the  judgment  is  afilnned. 


(14S  Ind.  176) 

BIG  FOUR  BUILDING  &  LOAN  ASS'N  v. 
OLCOTT  et  al. 

(Suprane  Court  of  Indiana.    Not.  S,  1896.) 

AssiQXMEST  or  Ebkoks  —  Names  op  Fautiss  — 
DrsMissAL. 

Under  rule  6  of  tlie  supreme  court,  which 
requires  that  "the  aBsignment  of  errors'  shall 
contain  tbe  full  names  of  all  the  parties,"  in  an 


(IndL 

action  where  there  are  several  defendants,  and 
the  asdffnment  Is  entitled  idaintlfl  agafaist 
*'ChaTles  A.  Olcott  et  al.,"  tiie  appeal  ^1  be 
dismissed. 

Appeal  from  superior  court  Marlon  county; 
J.  M.  Winter,  Judge. 

Action  by  the  Big  Four  Building  &  Loan 
Association  against  Cbarlra  A.  Olcott  and  oth- 
ers. From  a  Judgment  in  favor  of  defendants, 
plahitlff  ai^)^s.  Dismissed. 

Beckett  ft  Doan,  for  appellant  Geo^  Gar- 
ter, for  appellees. 

UONKS.  G.  3.  This  action  was  brought 
by  appelant  against  Charles  A.  Olcott  and 
six  others.  From  the  Judgment  of  tbe  court 
below  apEKllant  appeals.  In  tbe  assignment 
of  errors  tbe  parties  are  thus  designated: 
"Big  Four  Building  &  Loan  Assodatlon  v. 
Charles  A.  Olcott  et  al."  Tbe  sixth  rule  of 
this  court  requires  tliat  "tbe  assignment  of  er- 
rors shall  contain  the  full  names  of  all  tbe 
parties."  Appellant  has  not  complied  with 
this  rule.  The  assignment  of  errors  Is  bis 
complaint  in  this  court  and  the  only  parties 
over  whom  it  acquires  Jurisdiction  are  those 
named  therein.  Thornton's  Ind.  Prac  Code, 
§  055,  note  1;  Bozeman  t.  Cale,  139  Ind.  1S7, 
190,  35  N.  E.  828,  sod  cases  cited;  ElUott 
App.  Proc.  SS  186,  322.  The  parties  to  tbe 
Judgment  appealed  from  not  being  before  this 
court  the  cause  Is  not  In  a  condition  to  be  de- 
termined upon  Its  merits.  Oourley  v.  Bmbree. 
137  Ind.  82,  Se  N.  H.  846;  State  v.  East  88 
Ind.  602.   Tbe  appeal  la  tlierefwe  dismissed. 


(146  lad.  188) 

CENTRAL  UNION  TEL.  00.  FBHRING. 
(Supreme  Court  of  Indiana.    Not.  6,  1896.) 

STATUTBS— TlTLB  OP  ACT— CoSSTITDTIOSAl.  L*W— 

TSMFHONB  COMPAXiBS— DiscatKLVATioir— Vbb< 
ntCT— UXCEIIT&IMTT— Vbnirb  Ds  Novo— Appbai. 

— PRBSCMPTION. 

1.  Rev.  St  1894,  §  B529  (Acts  1885,  p.  151,  S  2), 
entitled  "An  net  to  prescribe  certain  duties  of 
telegraph  and  telephone  companies,"  etc,  relates 
to  snch  companies  as  common  carriers  of  news, 
end  hence  is  not  obnoxious  to  Const  art  4,  f 
19,  providing  that  every  act  shall  embrace  but 
one  subject 

2.  Under  Bev.  St.  1894,  {  5020  (Acts  1886,  p. 
151,  8  2),  provldfog  that  every  telephone  com- 
pany shall,  within  the  local  limits  of  its  busi- 
ness. Bupply  all  aiiplicants  xvith  connections  and 
facilities  without  diacrimination,  a  company 
must  not  only  furnish  an  applicant  with  an  Vi- 
stniment  and  connect  it  with  the  exchange,  but 
must  aleto,  when  requested,  make  such  connec- 
tion as  will  enable  the  subscriber  to  conrerss 
with  a  person  named,  without  partiality;  and 
for  refusal  so  to  do  it  becomes  liable  to  the  pen- 
alty provided  in  said  act 

3.  A  motion  for  a  venire  de  novo  will  not  be 
sustained  unless  tbe  verdict,  whether  general  or 
special,  is  so  defective  and  uocertain  on  its  face 
tnjit  no  judgment  can  be  rendered  thereon. 

4.  In  an  action  against  a  telephone  company 
to  recover  the  penalty  prescribed  by  Rev.  St 
1804,  S  5520  (Acts  1885.  p.  151,  S  2),  for  faihtre 
to  supply  plaintiff  with  telepboDe  connection  and 
facilities  without  diacrimination  (a  penalty  of 
$lpO  being  Imposed  for  each  offense),  the  com- 
plaint was  in  two  paragraphs,  substantially  the 
same,  except  that  tbe  ooense  was  alleged  on 
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different  days,  aod  the  TCrdict  was:  'TVe,  the 
jury,  find  for  plaintiff,  and  assess  his  damages 
at  lioO."  Udd,  that  the  verdict  was  not  defect- 
ive as.failing  to  find  on  all  issues. 

5.  A  finding  in  favor  of  a  plaintiff  on  one  par- 
agraph of  the  complaint,  witbont  notidng  the 
otho-,  is  egnivalent  to  a  finding  against  him  on 
the  latter. 

6.  All  reasonable  presumptions  and  intend- 
ments will  be  made  to  sustain  a  general  verdict. 

Appeal  from  circuit  court,  Bartholomew 
county;  Francis  T.  Herd,  Judge. 

Action  by  August  H.  Fehring  against  the 
Oentral  Union  Telephone  Company  to  recov- 
er a  statutory  penalty.  Judgment  for  plain- 
tiff, and  defendant  appeals.  AiOrmed. 

Hacker  &  Remy,  for  appellant  Cooper  & 
Cooper,  for  appellee. 

MONKS,  C.  J.  This  action  was  brought 
by  appellee  agalost  appellant  to  recover  the 
statutory  penalty  under  section  5529,  Rev. 
St  18&4  (section  2,  p.  151,  Acts  1885),  for 
failure  and  refusal  on  the  part  of  appellant 
to  supply  appellee  with  "telephone  connec- 
tion and  facilities  without  discrimination  or 
parUality."  The  complaint  was  In  two  par- 
agraphs, which  were  substantially  the  same 
except  the  offense  was  alleged  on  different 
days.  Appellant's  separate  demurrer  for 
want  of  facts  to  each  paragraph  of  com- 
plaint was  overruled.  An  answer  in  three 
paragraphs  was  filed,  to  which  a  reply  of 
general  denial  was  filed.  The  cause  was 
tried  by  Jury,  and  a  general  verdict  render- 
ed in  favor  of  appellee,  and  his  damages  as- 
sessed at  $100;  and,  over  a  motion  for  a 
venire  de  novo  and  a  motion  for  a  new  trial, 
Judgment  was  rendered  in  favor  of  appellee. 

The  first  objectioa  urged  to  the  complaint 
is  that  the  act  upon  which  the  cause  of  ac- 
tion is  based  embrace  more  than  one  sub- 
iect,— telegraph  companies  and  telephone 
companies, — and  la  therefore  unconstitution- 
al, under  the  provisions  of  section  19  of  ar- 
ticle 4  of  the  constitution.  Rev.  l^t.  ISSl, 
f  115  (Rev.  St.  1894,  S  115).  The  act  In 
question  is  entitled  "An  act  to  prescribe  cer- 
tain duties  of  telegraph  and  telephone  com- 
panies, providing  penalties  therefor,  and  pro- 
viding an  emergency."  Acts  1SS5,  p.  151,  S  2 
(Rev.  St.  1884,  §  5529).  This  court  has  held 
that  a  telephone  company  doing  a  general 
telephone  business  is  a  common  carrier  of 
news,  in  the  sense  a  telegraph  company  is  a 
common  carrier;  and  that  section  2,  p.  151, 
Acts  1885  (section  5529,  Rev.  St.  1894),  pre- 
scribes the  duties  of  telegraph  and  telephone 
companies  as  such  common  carriers.  Tele- 
phone Ck>.  V.  Bradbury.  106  Ind.  1,  5  N.  E. 
721,  and  cases  cited;  Telephone  Co.  v.  Fal- 
ley,  118  Ind.  194,  206, 19  N.  E.  604.  The  Btib- 
Ject  of  the  act  Is  neither  telegraph  nor  tele- 
phone companies,  but  is  prescribing  the  du- 
ties of  such  companies  as  common  cai-riers. 
It  was  proper  to  name  in  the  title  the  com- 
mon carriers  covered  by  the  provisions  of 
the  act.  This  act,  therefore,  embraces  but 
one  subject,  that  of  regulating  a  certain 
T.4dN.K.no.2 — 5 


class  of  common  carriers  and  matters  prop* 
eily  connected  therewith,  and  is  not  inralld 
for  the  reason  urged. 

It  is  next  Insisted  that  the  complaint  does 
not  state  a  cause  of  action,  within  the  mean- 
ing of  said  section  2,  p.  151,  Acts  1885  (sec- 
tion 5529,  Rev.  St.  1894).  The  allegations  show, 
among  other  things,  that  appellant  at  the 
time  stated  owned  and  operated  a  general 
system  of  telephone  lines  in  the  city  of  Co- 
lumbus, Ind.;  that  appellee  had  one  of  the 
appellant's  telephones  In  his  drug  store,  and. 
desiring  to  converse  with  another  patron  of 
appellant,  called  upon  the  exchange,  and 
asked  to  be  connected  with  said  other  pa- 
tron, which  connection  was  refused  by  ap- 
pellant AppeUant  urges  that  the  section 
ui>ou  which  appellee  predicates  this  action 
applies  to  discrimination  between  applicants 
for  telephones,  not  to  discriminations  be- 
tween patrons  of  a  telephone  company.  In 
other  words,  appellant's  contention  is  that 
the  act  requires  telephone  companies  to  fmr- 
nish  an  Instrument,  and  connect  it  with  Its 
^change,  when  applied  for,  without  dis- 
crimination, but  when  this  is  done,  the  duty 
of  the  company  to  such  person  under  the  act 
ceases,  and  that  no  penalty  can  be  recovere<1 
under  raid  act  for  a  refusal  to  furnish  the 
connec'clou  and  facilities  by  which  he  can 
use  the  instrument.  We  thinlc  It  clear  that, 
under  the  provisions  of  the  section  in  con- 
troversy, telephone  companies  are  not  only 
required  to  furnish  an  applicant  the  instru- 
ment, and  properly  connect  the  same  with 
Its  exchange,  but  it  is  also  their  duty  to  sup- 
ply all  the  connections  and  facilities  neces- 
sary to  the  use  of  such  Instrument.  The  sec- 
tion provides  that  "every  telephone  company 
*  *  *  shall,  within  the  local  limits  of  said 
telephone  company's  business  supply  all  ap- 
plicants for  telephone  connections  and  facili- 
ties with  such  connections  and  facilities, 
without  discrimination  or  partiality.  •  *  •" 
Merely  furnishing  an  applicant  with  an  In- 
Bti'ument  and  connecting  the  same  with  the 
exchange,  la  not  a  compliance  with  this  stat- 
ute. This  alone  would  not  enable  such  per- 
son to  use  the  telephone  lusti'ument.  Ai^ter 
the  telephone  instrument  was  furnished  ap- 
pellee, and  connected  with  the  exchange,  it 
was  the  duty  of  appellant  each  time,  when 
requested  by  appellee,  to  make  such  connec- 
tion as  would  enable  him  to  converse  with 
the  person  named,  without  dlserlmlnatlou 
or  partiality;  and,  for  a  refusal  so  to  do,  ap- 
pellant became  liable  to  appellee,  as  provid- 
ed in  said  act.  The  court  did  not  err,  there- 
fore, in  ovemiling  the  demurrer  to  each  par- 
agraph of  the  complaint. 

Appellant  contends  that  if  the  jury  found 
for  appellee  on  both  paragraphs  of  the  com- 
plaint, they  should  have  assessed  the  dam- 
ages at  $200,  and  that,  only  having  as- 
sessed the  damages  at  $100,  it  is  evident 
they  only  fouud  for  htm  upon  one  para- 
graph. That  the  verdict  did  not  cover  all 
tim  Issues  is  defective,  and  the  court  there- 
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fore  erred  In  oTerruliDg  the  motion  for  a 
venire  de  novo.  Tlie  Jury  returned  the  fol- 
lowing verdict:  "We,  the  Jury,  find  for  the 
plaintiff,  and  assess  his  damages  at  $100." 
The  statute  provides  that  any  person  or 
company  violating  any  of  the  provisions  of 
the  act  shall  be  liable  to  any  party  ag- 
grieved in  a  penalty  of  $100  for  each  of- 
fense. The  rule  fn  this  state  Is  that  a  mo- 
tion for  a  venire  de  novo  will  not  be  sustain- 
ed unless  the  verdict,  Tvhether  general  or 
special.  Is  so  defective  and  uncertain  upon 
its  face  that  no  Judgment  can  be  rendered 
upon  it.  Hartley  v.  Phillips,  114  Ind.  189, 
16  N.  E.  503,  and  cases  cited  on  page  192, 
114  Ind.,  and  page  510,  16  N.  E.;  Board  v. 
Pearson,  120  Ind.  426,  22  N.  B.  134.  A  ver- 
dict, however  Informal,  is  good  if  the  court 
can  understand  It  Daniels  v.  McGlnnis,  97 
Ind.  549.  The  verdict  in  this  case  Is  not  in- 
formal or  defective,  even  If  appellant's  con- 
tention that  It  only  finds  for  appellee  upon 
one  pifragraph  Is  correct.  Cor  the  reason  that 
a  finding  In  favor  of  appellee  upon  one  para- 
graph of  his  eomplilnt,  without  noticing  the 
other,  would  be  equivalent  to  a  finding 
against  him  on  such  other  paragraph.  Shaw 
V.  Bamhart.  17  Ind.  183,  on  pages  184,  185. 
The  verdict  fn  this  case,  being  general,  found 
all  the  essential  facts  and  Issues  In  favor 
of  appellee,  and  all  reasonable  presumptions 
and  Intendments  must  be  made  to  sustain  it. 
Raih-oad  Co.  v.  Summers,  181  Ind.  241,  30  N. 
E.  873.  It  It  were  conceded  that  the  JUry 
should  have  assessed  the  damages  at  $200, 
that  was  an  error  In  favor  of,  and  not 
against,  appellant,  and  of  which  only  ap- 
pellee could  complain. 

What  we  have  said  disposes  of  the  other 
error  assigned.   Judgment  afllrmed. 


(146  Ind.  177) 

WINER  et  at.  MAST. 

(Supreme  Oourt  of  Indiana.    Nov.  6,  1896.) 

QuiETiso  Title— Plka  is  Bas— Judqmbnt— Bdh- 
plusaoe— Coi.L.ATKRA.t.  Attack — 
Suit  ht  Minor. 

1.  Where  a  default  judgment  has  been  open- 
ed up  on  motion,  that  it  may  be  set  aaide  if  the 
defense  thereto  should  prove  good,  and  that  de- 
fense is  HUatained,  and  a  judgment  is  entered 
theroon,  tbe  Srst  judgment  is  in  effect  abrogated, 
though  not  in  terms  set  aside  by  the  second. 

2.  In  an  action  to  quiet  title,  the  court  found 
specially  that  defendant  in  a  foreclosure  action 
was  n  minor  nt  tlie  date  of  givInK  the  mortgage 
8urd  on;  that,  on  his  motion,  a  default  waa  set 
anide,  and  the  jnd^ent  opened;  that  defendant 
filed  an  answer  "in  said  original  cause  in  two 
paragraphs";  that  the  finding  and  judgment 
were  that,  the  cause  being  at  issue  "on  the  an- 
swer of  said  defendant  in  abatement,  •  ♦  * 
the  court  finds  for  the  defendant,"  and  it  was  ad- 
judged "that  the  plaintiffs  recover  nothing  by 
this  action,  and  that  the  same  do  abate."  Held 
th.tt,  since  the  only  defense  shown  in  the  find- 
ings was  that  defendant  had  executed  thu  mort- 
gage while  an  Infant,  it  must  be  presumed  that 
it  was  found  that  the  answer  set  up  defendant's 
infancy,  and  hence  was  a  plea  in  bar,  though  in- 
edvertontly  called  an  "answer  in  abatement" 

3.  The  decree  that  "the  plaintlfEs  recover 


nothing  by  this  action"  is  a  complete  judgment 
against  plaintiffs  in  the  original  action  in  fore- 
closure; and  the  added  words  "and  that  the 
same  do  abate"  are  surplusage,  which  may  be 
disregarded. 

4.  A  decree  of  foreclosure  which  has  never 
been  appealed  from  or  set  aside  cannot  be  col- 
laterally attacked  in  a  subsequent  action  to  quiet 
title  to  the  premises,  which  were  covered  by  the 
mortgase  sued  on  in  the  original  action. 

5.  Rev.  St.  1894,  S  297  (Rev.  St  1881,  S  296), 
by  which  infanta  are  given  two  years  after  be- 
coming of  age  in  which  to  brin^  suit  for  a  cause , 
of  action  accruing  during  their  minori^,  does 
not  prevent  a  minor  from  bringing  such  action 
before  he  becomes  of  age. 

Appeal  from  dnndt  court,  Elkbait  county; 
Henry  D.  Wilson,  Judge. 

Action  by  StmCord  D.  Mast  against  Samuel 
D.  Winer  and  others  to  quirt  title.  Fnun  a 
judgment  in  tavos  of  plalntUE,  defendants  ap- 
peal. Affirmed. 

Henry  C.  Dodge,  tat  appellants.  Orln  M. 
Couley,  for  appellee. 

HOWARD,  J.  This  was  an  action  brought 
by  appellee  to  quiet  his  title  to  certain  real  es- 
tate. The  appeilauts  answered  the  complaint 
by  general  denial,  and  also  filed  their  cross 
complaint,  asking  that  their  title  to  the  same 
land  be  qiUeted.  An  answer  ia  general  denial 
was  filed  to  the  cross  complaint.  The  case  be- 
ing submitted  for  trial,  there  was  a  finding  hi 
favor  of  the  appellee,  with  Judgment  quieting 
his  title.  On  a  new  trial,  granted  as  of  right 
under  the  statute,  the  finding  and  Judgment 
were  again  for  the  appellee.  On  the  last  trial 
the  facts  were  found  specially  by  the  court  and 
the  correctness  of  the  conclusions  of  law  on  the 
facts  so  fotmd  is  submitted  tar  decision  on  this 
appeal.  The  court  found:  (1)  That  the  title 
to  the  land  In  dispute  was  on  the  5th  day  of 
April,  1890,  in  one  James  N.  Dygart  from 
whom  both  parties  trace  tltie.  (2)  That  on 
April  16,  1890,  the  said  Dygart  beUig  at  the 
thne  a  minor,  mortgaged  said  real  estate  to  the 
appellants,  to  secure  a  promissory  note  for  $250, 
executed 'to  them  on  that  day,  (3)  That  on 
the  8th  day  of  December,  1890,  suit  waa 
brought  by  appellants  to  foreclose  the  mort- 
gage. Summons  waa  served  upon  Dygart,  but 
he  did  not  appear,  and  Judgment  of  foreclosure 
was  talten  against  him  on  default.  On  Janu- 
ary 17,  1891,  the  land  was  sold  to  appellants 
on  order  of  sale,  and  a  sheriff's  certificate  was 
Issued  to  them.  No  redemption  has  been  had 
from  said  sale.  (4)  That  at  the  ensuing  term 
of  court,  on  March  17,  1891,  the  said  Dygart, 
behig  still  a  minor,  by  his  complaint  moved  to 
set  aside  the  default  and  Judgment  taken 
against  him  on  December  8,  1800.  Appellants 
appeared,  and  filed  their  demurrer  to  Dygart'a 
said  complaint,  and  also  filed  counter  affida- 
vits. Afterwards,  on  July  14, 1892,  Dygart  ar^ 
rived  at  the  age  of  21  yeazs.  At  the  October 
term,  1802,  on  October  10,  1802,  tbe  action  to 
set  aside  the  default  was,  by  order  of  court, 
stricken  frwn  the  dod£et;  but  thereafter,  at 
the  same  term,  on  November  9,  1892,  on  mo- 
tion of  Dygart,  said  action  was  reinstated,  and 
he  filed  an  amended  complaint  or  petition,  sup- 
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ported  by  afRdavlts,  to  set  aside  the  default, 
imd  vacate  the  Judgement ;  and  at  tlie  same 
term,  on  November  17,  1892,  all  the  parties  be- 
ing present,  the  conrt  entered  Lhe  following  de~ 
cree:  "Come  now  tlie  parties,  and  the  comt 
now,  upon  due  consideration,  orders  tbat  the 
default  heretofore  made  herein  be,  and  the  same 
ta  now,  set  aside,  and  the  Judgment  opened, 
[but]  not  set  aside,  and  the '  defendant  Is  al- 
lowed to  make  defense  herein."  Thereafter,  at 
the  December  term,  1602,  on  December  19, 1S02, 
in  compliance  with  the  order  so  made,  Dygart 
filed  his  answer  ta  appellants'  complaint  for 
foreclosure,  In  two  paragraphs,  and  on  Decem- 
toer  22,  18^,  he  moved  for  Judgment  on  bis  an- 
swer; and  the  court,  on  hearing  the  evidence, 
appellants*  attorney  being  present,  entered  the 
following  decree:  "Comes  the  defendant, 
James  N.  Dygart,  and  by  counsd  moves  tor 
judgment  on  the  answer.  Plaintiffs,  being 
three  times  called,  come  not,  but  therein  make 
default  The  cause,  being  at  Issue  on  the  an- 
swer of  said  defendant  hi  abatement.  Is  sub- 
mitted to  the  court  for  trial  thereon;  and,  be- 
ing well  advised  In  the  premises,  the  court,  on 
the  facts  adduced,  finds  for  the  defendant  on 
said  Issue.  It  Is  therefore  considered,  ordered, 
and  adjured  the  court  that  the  plaintiffs 
recover  nothing  by  this  action,  and  that  the 
•ame  do  abate."  Thereafter,  the  appellants, 
appearli^  specially,  asked  leave  to  have  said 
last-mentioned  Judgment  and  decree  stricken 
out,  which  motion  was  overruled.  Prom  said 
decree  no  appeal  has  ever  been  taken,  and 
the  same  is  still  In  full  force  and  ellect.  Fur- 
ther findings  show  that  appellants  received  a 
deed  from  the  sheriff  upon  their  certificate  of 
sale,  which  deed  has  never  been  amiulled,  ex- 
cept as  In  the  foregoing  order  and  decree;  that 
James  N.  Dygart,  aft^  becoming  of  age,  made 
hta  deed  for  the  land  to  the  remote  grantor  of 
appellee,  in  which  deed  be  disaffirmed  aU  con- 
tractB,  deeds,  and  mortgages  executed  by  him 
before  arriving  at  full  age;  and  ihat  appellee 
Is  In  peaceable  possession  of  said  property, 
claiming  title  to  the  same  under  his  deed  in  fee 
simple,  through  mesne  conveyances  from  said 
Dygart  The  concludons  of  law  were  In  fa- 
vor of  appellee,  and  a  decree  was  entered  con- 
firming his  title  to  the  land. 

The  questions  discussed  by  counsel  on  this  ap- 
peal have  relation  to  the  force  and  effect  df 
the  order  setting  aside  the  default  and  the  suc- 
ceeding decree  In  &vor  of  James  N.  Dygart  as 
both  are  set  out  In  the  special  findings.  "Ap- 
pellate courts,"  as  said  in  ElUott's  General  Prac- 
tice (section  1082),  "are  much  more  reluctant 
to  interfere  where  a  default  Is  set  aside  than 
in  cases  where  the  application  Is  denied,  as 
evidenced  by  many  decisions.  The  rule  Is  an- 
alogous to  that  which  prevails  where  new  trials 
are  granted;  (or,  as  Is  well  known,  appellate 
courts  very  seldom  interfere  with  an  order 
granting  a  new  trlaL"  Here  we  do  not  Inquire 
whether  the  defanJt  was  rightly  set  atide.  Tbe 
default  In  fact  was  set  aside,  and  the  order  set- 
ting tt  aside  cannot  Iw  attackod  coUatemU;. 


The  contention  of  counsel  for  appellants  Ic 
that  as  the  order  first  made  did  not  vacate  *he 
Judgment  of  foreclosm'e  taken  against  Dygart 
but  only  opened  up  that  Judgment,  set  aside 
the  default,  and  permitted  Dygart  to  make  his 
defense,  and  as  the  final  decree  did  not.  In 
terms,  annul  the  judgment,  the  same  still  re- 
mains in  force,  notwithstanding  the  decree  In 
favor  of  Dygart  on  his  answer  filed  In  the  orig- 
inal action;  m  other  words,  that  although  the 
court  permitted  Dygart  to  answer,  and  mads 
Its  finding  and  decree  In  his  favor  on  such  an- 
swer, yet  that  the  Judgment  which  had  been 
opened  for  no  oth^  object  than  tbat  this  de< 
fense  might  be  made,  cksed  at  once  against  him 
as  soon  as  bis  defense  was  successful,  and  so 
as  to  defeat  the  sole  purpose  for  which  it  had 
been  opened.  We  cannot  think  this  contention 
tenable.  "The  last  Judgment,"  as  said  In  Van 
Fleet  Coll.  Attack,  i  882.  'is  always  conclu- 
sive that  no  cause  existed  why  it  should  not  be 
rendered."  It  may  be  conceded  that  the  last 
judgment  in  this  case  should  have  Airmally  set 
aside  the  first;  but,  even  If  this  be  so,  tbe  &• 
ror  Is  but  an  irregularity.  The  first  Judgment 
having  been  opened  up  that  it  might  ^x  set 
aside  if  the  defense  should  prove  good,  and  that 
defense  having  been'  sustained,  and  a  Judgment 
thereon  entered,  the  first  Judgment  Is,  In  ef- 
fect abrogated.  At  most  the  first  Judgment 
would  be  but  an  oi>ened-up  Judgment,  with  all 
proceedings  thereunder  stiiyed,  and  it  could  be 
no  basis  to  sustain  any  action.  Its  life  was 
suspended,  and  has  never  been  restored.  It 
Is  functus  officio,  and  another  Judgment  has 
taken  its  place.  It  has  been  held,  too,  that  tbe 
setting  aside  of  a  decree,  when  the  order  sbouM 
have  been  tliat  It  be  mra^y  opened  up  to  allow 
a  party  to  defend,  although  an  Irregularity,  yet 
does  not  render  the  action  of  the  court  void. 
Van  Fleet  OoU.  Attack,  S  660,  citing  Bank  t. 
Humphreys,  47  IlL  227.  It  Is  also  clear  that 
when  a  judgment  Is  opened,  tbe  plaintiff  Is  put 
to  his  proof,  as  if  no  judgment  bad  ever  been 
entered.  12  Am.  &  Eng.  Enc.  Law,  138.  The 
only  difference  between  setting  aside  a  decree, 
and  opening  It  up  in  order  to  let  a  party  In  to 
defend,  Is  that  In  the  former  case  the  decree  Is 
at  once  annidled,  whfle  in  the  latter  it  la  permit- 
ted to  stand  with  all  the  proceedings  thereunder 
stayed,  untH  tbe  court  may  detmntne  whether 
the  defense  is  good  or  not  If  tbe  defense  fblb, 
the  Judgment  Is  confirmed;  If  the  defense  suc- 
ceeds, a  new  Judgment  takes  the  place  <tf  the 
original.  In  making  the  order  setting  side  the 
default,  and  permitting  Dygart  to  come  in  and 
defend,  the  court  seems  to  have  been  guided  by, 
the  ruling  In  Plerson  t.  Holman,  5  Blackf.  48^ 
and  Wiley  t.  Pratt  23  Ind.  628.  In  tbe  latter 
case  It  was  said:  "Where  the  party  was  with- 
in the  reach  of  the  process  of  the  court  al- 
though not  served  with  notice,  and  an  appear- 
ance has  been  entered  for  him  by  an  attorney, 
the  court  may  wdl  require  him  to  aver.  In  hit 
proceedings  to  obtain  reUef  from  tbe  judgment 
that  he  has  a  defense  to  the  action;  and,  U  no 
rights  of  bona  Ode  purchasen  hare  tntecreoed. 
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the  court  wID  stay  proceedings  under  tiie  judg- 
ment, while  It  preflerres  Its  lien,  and  permit  the 
party  to  make  bis  defense  to  the  original  ac- 
thm,  ai^,  to  the  extent  be  may  succeed  In  that 
defense,  reltere  bim  from  the  effect  at  tiie  Judg- 
ment" 

In  the  case  before  us,  Dygart  was  served 
with  .  process,  and  Judgment  taken  against 
talm  on  default  The  court  finds  that  the  de- 
fendant was  a  minor  at  the  date  of  giving  the 
note  and  mortgage  sued  on.  Be  had,  there- 
fore^ a  good  defense  to  that  action.— the  de- 
fense of  Infancy.  As  Uie  court  granted  bis 
prayer  to  set  aside  the  default,  and  permit 
him  to  make  bis  defense,  we  must  presume 
that  It  was  found  tliat  he  had  averred,  'in  bla 
proceedings  to  obtain  rdlef  from  the  Judg- 
nwnt,  that  be  had  -a  defense  to  the  action."— 
the  defense  of  Infancy.  FoUowfng,  however, 
tiie  spirit  of  the  precedentt  in  the  cases  which 
we  have  cited,  the  court  did  aot.  In  that  order, 
set  aside  the  Judgment,  but  preserved  its  lien, 
trhile  at  the  same  time  Uie  defendant  was  let 
In  to  make  his  defense.  The  finding  and  Judg- 
ment, as  shown  In  the  special  findings,  were: 
"The  came,  being  at  Issue  on  the  answer  of 
said  defendant  In  abatement,  Is  submitted  to 
the  court  ft>r  trial  thereon;  and.  being  well 
advised  in  the  premises,  the  court,  on  the 
facts  adduced,  finds  for  the  defendant  on  said 
Issue.  It  Is  therefore  centered,  ordered,  and 
adjudged  the  court  that  the  plaintiffs  re- 
cover nothing  by  this  action,  and  that  the 
same  do  abate."  No  appeal  was  ever  taken 
from  this  decre&  There  was  evidently  some 
confusion  of  ideas  In  the  making  up,  or  In 
tbe  entry,  of  the  deaee  so  made.  A  plea  in 
abatement  Is  a  dilatory  plea,  and  not  a  plea 
to  the  merUa.  If  Interposed  In  defense,  It  Is 
a  tacit  admisrion  that  a  right  of  action  Is 
shown  in  the  compltlnt,  but  sets  up  matter 
which  tends  to  ctefeat  or  snepend  the  action, 
"but  which  does  not  debar  the  plaintiff  from 
reoommoicing  at  some  other  time  or  In  some 
olber  vray."  Needbam  v.  Wright,  U0  Ind. 
19a  39  N.  B.  510;  1  Enc.  PL  &  Prac;  1.  It 
Is  true  that  Infancy  maj  be  [beaded  either  In 
abatement  or  in  bar,  depending  on  the  facts 
shown.  In  case  the  tacts  pleaded  show,  or  do 
not  deny,  a  good  causa  of  action,  but  merely 
disclose  that  the  party  Is  a  minor,  and  there- 
fore cannot  maintain  or  defend  the  action, 
then  tbe  plea,  if  made,  would  be  in  abate- 
ment Doubtless,  bowever,  the  court  In  such 
case,  would  appoint  a  g^aI:^dlan  ad  litem  for  a 
minor  defendant  and  the  trial  would  proceed; 
and,  even  if  Judgment  should  be  entered  with- 
out such  appolntmmt  the  error  would  be  but 
an  Irregularity,  and  the  Judgment  If  not  at- 
tacked on  Its  merits,  would  stand.  Oobee  v. 
Baer.  134  Ind.  275,  82  N.  E.  920.  In  case, 
bowever,  the  facts  should  show  that  the  party 
against  whom  the  actUn.  Is  brought  was  a 
minw  at  the  time  of  executing  the  note  or 
other  obligation  sued  on,  then  It  Is  plain  tiiat 
no  cause  of  action  woidd  be  shown  against 
him.  The  mlmu:  having  been  Incapable  of  ot- 


tering into  the  alleged  contract,  there  would,  in 
fact  be  no  contract;  and  tlie  answer  setting 
up  such  a  state  of  facts  would  be  a  idea  In 
bar,  and  not  In  abatement 

In  the  case  before  us,  the  findings  do  not 
set  out  the  answer  filed  by  Dygart.  It  Is  idm- 
ply  stated  that  "said  James  N.  Dygart  filed 
answer  In  said  original  cause,  in  two  para- 
graplis."  As,  however,  there  was  a  finding 
for  Dygart  and  a  decree  entered  in  his  favor 
on  such  answer,  we  must  presume  that  the 
court  found  the  answer  snfflclent— that  It  wss 
such  as  the  law  required  in  the  caSe.  But,  tai 
a  proceeding  to  vacate  a  Judgment,  tbe  an- 
swer must  be  to  the  merits,  and  not  mere^  in 
abatement  Bristor  v.  Oalvln,  02  IM.  852. 
As  said. In  Elliott's  General  Practice  (section 
1032):  "A  mwltorlous  defense  mmt  be  i^own 
by  tlie  party  who  seeks  relief  from  the  de- 
fault «  •  •  The  defense  must  be  one  of  a 
substantial  nature  affecting  the  merito  of  tbe 
case."  The  only  such  defense  shown  in  the 
findings  was  that  Dygart  had  executed  the 
note  and  mortgage  sued  on  while  he  vras  an 
Infant  There  was  tlierefore  no  cause  of  ac- 
tion agaliut  him;  and  the  answer  setting  up 
such  facts,  by  whatever  name  it  may  have 
been  Inadvertently  called,  was  a  plea  in  bar, 
and  not  In  abatement  Unless  as  to  neces- 
saries. Infancy  la  a  complete  defense  in  sndi 
an  action.  Zerger  v.  Flattery,  S3  Ind.  899; 
Miller  V.  Hart  136  Ind.  201,  31  N.  B.  1008. 
The  form  of  the  flndlQg,  as  showing  the  an- 
swer to  liave  been  one  In  abatement  Is  irreg- 
ular, but  In  substance  it  Is  snffldent.  The 
facte  found  show  the  auwer  to  have  been  In 
bar.  The  essential  nuUter,  moreover,  is  the 
decree.  That  reads:  '*It  Is  ther^rae  consid- 
ered, ordered,  and  adjudged  by  the  court  that 
the  plaintiffs  recover  nothlns  this  action." 
That  Is  a  complete  Judgment  against  the  ajf- 
pellants  in  tbe  original  action  in  foreclosure, 
and  sweeps  away,  not  only  the  Judinnoit 
which  liad  been  opoied  up  to  allow  a  rdieai^ 
ing,  but  also  the  sh^ff*B  sale,  certificate,  and 
deed  wMch  had  been  based  upon  tbe  Judg- 
ment The  addition  to  the  decree  of  the  words 
"and  that  tiie  same  do  abate"  Is  but  sur- 
plusage, and  may  be  disregarded.  "In  some 
cases,"  It  Is  said  hi  12  Am.  &  Eng.  Enc.  law 
(1st  Ed.)  122,  citing  numooos  authoritieB,  "tiw 
judgment  entered  is  so  cleaily  not  tbe  judg- 
ment whldi  the  law  would  have  pronounced 
on  the  facte  estebllshed  the  record  that 
the  court  will  preaume  a  clerical  misprision, 
anA  amend  ttie  entry."  In  ttie  case  before  us 
tbe  findings  show  that  a  defense  in  bar  was 
established,  while  tbe  decree  erroneously  made 
use  of  words  whidi  might  indicate  a  Judg- 
ment In  abat«nent  There  is,  bowever,  suffi- 
cient to  show  that  tbe  decree,  while  irregular 
In  form,  was  In  substence  one  In  bar.  This 
decree,  besides,'  has  never  been  appealed  from 
or  set  aside,  but  Is  still  in  full  fwce  and  rf- 
fect;  tbe  court  also,  having  expresdy  refused 
to  strike  It  out  Whether  tbe  decree  would 
be  held  good  on  appeal  we  need  not  say. 
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What  we  decide  Is  that  It  cannot  be  ore^ 
thrown  on  thia  collateral  attack. 

Neither  do  we  think  that  error  Is  shown  by 
reason  of  the  fact  that  Dygart  brought  this  ac- 
tion to  set  aside  the  default  and  Judgment  be- 
fore attainloK  the  age  of  21  years.  He  brought 
this  action  at  the  term  next  after  that  at 
which  the  Judgment  had  been  entered.  He 
was  then  a  minor,  although  the  decision  on  bis 
petition  was  not  taken  until  after  he  was  of 
full  age.  The  petition  to  set  aside  a  default, 
moreoTer,  Lb  not  the  foundation  of  a  new  ac- 
tion, but  a  continuation  of  the  original  action. 
Besides,  while  it  is  true  that  under  section  297, 
Rev.  St.  18&1  (section  296,  Rev.  St  ISSl),  In- 
fants have  two  years  after  becoming  of  age 
to  bring  suit  for  cause  of  action  accralng  dur- 
ing their  minority  (Lehman  v.  Scott,  113  Ind. 
76,  14  N.  E.  914),  yet  this  statute  does  not 
prevent  a  minor  from  bringing  his  action  be- 
fore he  becomes  of  age,  as  well  as  within 
the  two  years  after  he  arrives  at  age.  Bd- 
wards  y.  Beall.  7Q  Ind.  401.  The  Judgment 
it  afBmwd. 


HAHTWIG  et  al.  v.  SCHTEFER.* 
<BiiprenM  Oawt  of  Indiana.   Not.  6,  18Wb) 
ArPBiL— 'Partus. 

1.  An  appe«l  from  the  jQdgtnent  lo  ■  proceed- 
ing to  construe  a  will,  and  to  require  payioeut 
thereunder  to  be  made  to  plaintifl,  In  gOTemed 
by  the  CStII  Code;  and  tbongh  a  part  of  several 
eo-def«idaiit8  may  appeal,  as  provided  by  Rev. 
St  1894.  i  647  (Rev.  St  1881,  «  635),  It  Is  nec- 
essary that  all  partica  to  the  JudEment  be  made 
Itarties  to  the  appeal  In  the  assigomait  of  er- 
rora. 

2.  A  Jofaider  tn  error  on  the  part  of  one  ap- 
pdlee  will  not  extend  the  jarisdietion  of  the 
conrt  to  those  not  made  parties  to  the  apjteaL 

Appeal  teom  dfcolt  ooort;  ABm  oooiriy;  B. 
0*Roiiite,  Judge. 

Actkn  by  Carolina  S.  Schief^  against  Her- 
man H.  Bartwlg,  admbilstnitor  of  the  estate 
<tf  George  F.  W.  Schlef^,  deceased,  and  others, 
to  construe  a  wflL  From  a  Jodgment  for  plalo- 
tUt,  a  part  of  tbe  defendants  appeal.  Dl»- 
mteed. 

Breen  &  Morris,  for  appellants.  T.  B.  EDl- 
■on  and  O.  K.  Knhne,  for  appellee. 

HOWARD,  J.  This  was  an  action  to  con- 
strue a  will,  and  to  compel  distribution  hi  ac- 
cordance therewith.  An  examination  of  the 
record  shows,  as  we  think,  that  the  court  reach- 
ed a  Just  and  equitable  conclusion  as  to  the  re- 
spective rights  of  the  parties.  See  note  to 
Loring  V.  Craft  16  Ind.  111.  At  the  outset, 
however,  we  are  met  with  the  contention  by  ap- 
pellee that  this  court  has  no  Jurisdiction  of  the 
case,  for  the  reason,  as  stated,  that  all  the  par- 
ties to  the  Judgment  have  not  been  made  par- 
ties to  the  appeal.  The  appeal  in*  this  case, 
being  from  a  proceeding  to  construe  a  will,  and 
to  require  payment  tlinrctinder  mnde  to  the  ap- 
pellee, la  governed  hy  the  provisions  of  the 


OItH  Code.  Shmnons  Beazel,  125  lud.  362, 
25  N.  E.  844.  And  see  Koona  v.  MeUett,  121 
Ind.  585,  23  N.  E.  95;  Railway  Co.  v.  Etsler. 
4  Ind.  App.  81.  ai  N.  E.  669.  The  record  dis- 
poses that  Caroline  Habercom,  Ctiarles  W. 
Schiefer,  and  Lorenz  Schiefer  appeared  as  par- 
ties defendant  at  the  triaL  Judgment  was  ren- 
dered directly  against  Caroline  Habercom  and 
Charles  W.  Schiefer,  with  other  defendants; 
while  the  interest  claimed  for  liorena  Schiefer " 
was  also  disposed  of,  although  he  was  not  him- 
self spedflcally  mentioned  In  the  decree.  These 
three  defendants  did  not  Join  hi  the  ai^eal,  nei- 
ther were  they  made  parties  In  the  assignment 
of  errors. 

While  It  Is  true  that  a  part  of  several  co- 
parties  may  appeal,  as  provided  In  section  647, 
Rev.  St  1894  (section  635,  Rev.  St.  1S81),  yet 
It  Is  always  necessary  that  all  the  parties  to  the 
Judgment  be  made  parties  to  the  appeal  In  the 
assignment  of  errors.  Rev.  St  1894,  1  647 
(Rev.  St  1881,  i  635);  rule  6  of  this  court; 
Leng  V.  Cox,  35  Ind.  470;  Damall  v.  Hurt,  55 
Ind.  275;  Snyder  v.  State,  124  Ind.  335,  24  N. 
E.  891;  Gourley  v.  Embree,  137  Ind.  82.  38  N. 
E:  846;  Gregory  v.  Smith,  139  Ind.  48,  38  N. 
E.  395;  Bozeman  v.  Cale,  139  Ind.  187,  36  N. 
E.  828;  State  v.  Hodgin,  139  Ind.  498,  ^  N. 
E.  161;  Benbow  T.  Garraid,  139  Ind.  571,  39 
N.  E.  162;  Inman  v.  Vogel,  141  Ind.  138,  40 
N.  E.  665;  Vordermark  v.  Wilkinson,  142  Ind. 
142,  39  N.  E.  441;  ElUott,  App.  Proc  S8  188, 
822,  323.  Neither  wOl  a  Joinder  In  error  on  the 
part  of  an  appellee  extend  the  Jurisdiction  of 
the  conrt  over  those  tliat  are  not  parties  to  the 
appeal.  Garside  v.  Wolf,  135  Ind.  42,  34  N.  E. 
810;  Or^iy  v.  Smith,  supra.  In  the  case  be- 
fore us,  It  would,  besides,  be  most  inequitable  to ' 
allow  the  Judgment  to  stand  as  to  those  defend- 
ants not  made  parties,  and  to  reverse  it  as  to 
the  others.  The  principle  la  much  the  same  as 
that  which  guides  In  the  granting  of  a  new 
trial.  Unless  in  exertional  cases,  the  reopen- 
ing of  the  Judgment  should  be  as  to  the  whole 
case  and  all  the  parties.  Bennett  v.  CIossoo, 
138  Ind.  542,  38  N.  E.  46.  The  only  safe  rule 
Is  to  make  all  parties  to  the  Judgment  parties 
to  the  appeal.  The  names  of  those  who  then 
decline  to  Join,  or  who  are  found  to  be  unnec- 
essary parties,  may  be  stricken  out  The  ap- 
peal Is  dismissed. 


(146  Ind.  U9) 
ASHCBAET  t.  KNOBLOCK. 

(Supreme  Ooort  of  Indiana.   Nov.  5,  1886.) 

Tbbsfass — Joint  Action — Beparatb  JcDOiutini 
— Pathkht— ErrECT  as  DiacHAROs. 

1.  Id  treepflss  against  several  Joint  defend- 
antB,  on  proof  of  separate  trespasses  committed 
by  each  defradant  s^arate  Judgments  against 
each  are  not  authorized. 

2.  Id  trespass  against  Joint  defendants,  where 
defendants  sever,  and  a^Mtrate  judgments  an 
rendered  against  each  on  iwoof  of  separate  trea- 
paases,  the  payment  of  one  judgment  is  oever- 
thcless  the  paymeut  of  a  joiut  liabilityi  so  to 
discharge  the  other  JudgmeDta.   

'Soporsedsd  by  opinion,  46  N.  B.  76. 
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8.  One  court  eojoio  the  enforcement  of  a 
Judgment,  rendered  by  another  court  of  concur- 
rent jurisdiction,  ntich  has  been  satisfied. 

Appeal  from  circuit  court,  St  Joseph  coun- 
ty; John  H.  Bradley,  Special  Judge. 

Action  by  John  0.  Knoblocli  against  Sarah 
A.  Ashcraft  and  another.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  appeal 
Affirmed. 

Baker  &  Miller  and  F.  J.  Lewis  Meyer,  for 
appellants.   Andrew  Anderson,  for  appellee. 

HACKNEY,  C.  J.  This  was  a  suit  by  the 
appellee,  Knoblock,  against  the  appellants,  Ash- 
craft and  Ward,  to  enjoin  the  enforcement  of 
an  execution  from  the  Elkhart  circuit  court 
In  favor  of  Ashcraft,  and  held  by  Ward  as  the 
sheriff  of  St  Joseph  county.  The  amended 
complaint  was  drawn  upon  the  theory  that 
the  Judgment  upon  which  such  execution  had 
Issued  had  been  rendered  in  an  action  of  tres- 
pass against  Knoblock,  Weaver,  and  Hagan 
jointly,  In  which  they  had  defended  Jointly, 
and  In  which  the  damages  had  been  awarded 
and  Judgment  rendered  for  one  sum  against 
Knoblock  and  for  another  sum  against  Weav- 
er and  Hagan,  upon  a  finding  that  such  three 
defendants  were  guilty  of  a  Joint  trespass,  and, 
further,  that  Weaver  ana  Hagan  had  paid 
the  Judgment  so  rendered  against  them,  there- 
by compensating  for  the  Joint  trespass,  and 
in  legal  effect  discharging  the  entire  liability, 
including  that  against  Knoblock.  To  the 
amended  complaint  a  demurrer  of  the  appel- 
lants for  the  want  of  sufficient  facts  was  ovet- 
ruled,  and  the  appelhints  answered  In  two  par* 
agraphs,— the  first  being  a  general  denial,  and 
the  second  setting  up  the  pleadings  in  the  ac- 
tion for  trespass  (Including  a  complaint,  an 
answer  in  two  paragraphs,  and  a  reply  In  de- 
nial), and  also  the  instructions  of  the  court, 
the  verdict  of  the  Jury,  and  certain  facts,  seek- 
ing to  show  that  the  ti'espass  was  upon  sepa- 
rate pieces  of  property;  that  the  alleged  tres- 
passers had,  upon  the  trial,  severed  in  their 
defense;  that  the  court  had  tried  the  case, 
by  the  admission  of  evidence  and  Its  Instruc- 
tions to  the  Jury,  upon  the  theory  that  It  em- 
braced several  trespasses  defended  separately 
and  by  the  defendants  severally.  Facts  were 
pleaded,  also,  to  the  effect  that  the  defendants 
had  not,  by  motion  or  other  means,  objected 
or  excepted  to  the  severance  of  the  damages 
by  the  instructions  of  the  court,  the  verdict 
of  the  Jury,  and  the  Judgment  rendered.  The 
appellee  replied  In  denial  of  Uie  answer,  and 
upon  a  trial  a  decree  was  rendered  In  favor 
of  the  appellee,  enjoining  the  enforcement  of 
said  execution,  and  the  appellant  Ashcraft  w.is 
directed  to  cause  the  Judgment  against  the 
appellee  to  be  receipted  as  satisfied. 

Two  errors  are  assigned  In  this  court,— the 
action  of  the  court  In  overruling  the  demurrer 
to  the  complaint,  and  the  overruling  of  a  mo- 
tion for  a  new  trial.  The  pleadings  in  the 
action  for  trespass,  as  set  out  In  the  answer 
In  this  case,  showed  an  action  against  Knob- 


lock, Hagan,  and  Weaver  Jointly,  charg.ng 
them  with  breaking  and  entering  the  Reynolds 
House,  an  hotel  occupied  by  Sarah  A.  Ash- 
craft, and  in  ejecting  her  from  said  hotel,  by 
removing  her  furniture  and  fixtures  therefrom, 
and  In  breaking  and  Injuring  certain  of  such 
furniture;  tliat  said  hotel  consisted  of  Nos. 
114  and  116  South  Michigan  street  1°  the 
city  of  South  Bend,  and  which  No.  114  It  was 
alleged  Mrs.  Ashcraft  held  as  Knoblock's  ten- 
ant. The  answer  was  Joint  as  to  all  of  the 
defendants  to  said  action,  and  the  second  para- 
graph denied  the  tenancy  of  Mrs.  Ashcraft. 
and  Justified  the  entry  of  No.  114,  and  the 
removal  of  the  furniture  and  fixtures  there- 
from, under  a  writ  of  restitution,  in  the  hands 
of  Hagan  as  constable  and  Weaver  as  his 
deputy,  issued  upon  a  Judgment  In  favor  of 
Knoblock  and  against  Chauneey  B.  Ashcraft, 
husband  of  the  appellant  The  acts  alleged 
to  have  constituted  the  trespass,  it  was  aver- 
red, were  committed  on  the  17th,  18th,  and 
19th  days  of  March,  1892,  without  severance, 
as  to  parties,  with  reference  to  the  two  mem- 
bers; and  the  answer  did  not  seek  to  distin- 
guish, as  to  time,  between  those  acts  affect- 
ing the  furniture  in  No.  114  and  that  In  No. 
116.  In  our  opinion,  there  was  no  possibil- 
ity, upon  the  pleadings  in  ttiat  case,  of  regard- 
ing the  action  or  the  defense  as  separate  with 
reference  to  parties,  time,  or  property.  Upon 
the  trial  of  this  case  the  court  admitted  evi- 
dence tending  to  show  that,  in  the  trespass 
case,  the  court  had  admitted  evidence  and  had 
Instructed  the  Jury  upon  the  theory  tliat  the 
trespass  was  upon  different  pieces  of  prop- 
erty, at  different  times,  and  that  Knoblodc 
was  not  a  particl[>ant  so  far  as  the  trespass 
upon  No.  116  was  concerned.  But  It  is  mani- 
fest from  the  result  of  the  trial  in  this  case 
that  the  court  was  not  controlled  by  such  evi- 
dence. 

Counsel  for  the  appellant  say:  "We  admit 
that,  where  a  suit  Is  against  several  Joint 
wrongdoers  as  to  one  wrong,  the  Judgment 
must  be  for  a  single  sum,  assessed  against  all 
of  the  parties  found  responsible,  and,  further, 
that  the  principle  of  severance  does  not  apply 
to  the  award  of  damages,  and  no  apportion- 
ment of  damages  can  be  made,  although  all 
of  the  defendants  may  not  be  equally  culpable, 
and  we  are  aware  of  the  fact  that  hundreds 
of  decisions  can  be  found  In  support  of  this 
doctrine;  but  we  Insist  that  no  case  can  be 
found,  where  dlctinct  and  separate  trespasses 
are  committed  by  different  defendants  at 
different  times,  that  damages  cannot  be  as- 
sessed against  the  defendant  separately,  and 
the  amount  of  the  plaintiff's  damages  ap- 
portioned." Besides  the  concession  In  this 
statement,  appellants'  counsel  do  not  contro- 
vert the  proposition  of  the  appellee  that  the 
payment  its  one  of  several  Joint  tort  feasors 
of  all  or  such  portion  of  the  damages  as  will 
discharge  him  who  makes  the  payment  will 
work  the  discharge  from  liability  of  all  who 
may  have  been  so  Jointly  liable.   One  quea- 
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Uon,  therefore,  and  tbe  moBt  Important  qaes- 
tton.  In  thia  .case,  la  as  to  whether  the  pay- 
'  ment  of  the  sereral  Judgmmt  against  Weaver 
and  Hagan  was  the  payment  of  a  joint  liahll- 
Ity  as  to  the  three  trespassers.  This  qnestlon 
tnms,  prIncIpaUr,  upon  the  inqtdrr  as  to 
whether  separate  Judgments  were  authorized. 
Upon  the  pleadings,  as  we  have  seen,  they 
were  not  authorized.  Tbe  theory  of  a  ca^e 
must  be  detem^ned  from  the  pleadings. 
Bremmerman  v.  Jennings,  101  Ind.  2S3;  Hos- 
selman  t.  CarroU,  102  Ind.  153,  26  M.  B.  202; 
Brown  T.  Will,  103  Ind.  71,  2  N.  E.  283; 
Armacost  t.  LinOIey,  116  Ind.  297.  Ifi  N.  B. 
138;  Shirk  v.  KltcheU.  137  Ind.  185.  36  N.  B. 
850;  Ballroad  Co.  t.  McOorkle  (Ind.  Sup.)  40 
N.  B.  64.  Whatever  may  be  tbe  rule  as  to 
several  recoveries  where  the  Issue  presents 
several  liabilities,  it  cannot  be  admissible  to 
present  the  issue  of  a  joint  liability  against 
a  number,  and  to  recover  against  them  sever- 
ally. This  does  not,  of  course,  deny  the  stat- 
ntray  rule  that,  where  a  number  are  sued,  a 
recovery  may  be  had  ajcainst  one,  or  against 
some  jointly,  when  others  may  be  found  not 
gnll^.  Bverroad  t.  Gabbert,  83  Ind.  489. 
But  the  appelant,  having  presented  the  Issue, 
that  Knoblocik,  Hagan,  and  Weaver,  by  Joint 
trespass,  had  become  liable  to  her  in  damages, 
and  that  form  of  tbe  Issue  not  having  been 
changed  or  modified  a  severance  In  the 
answers,  she  had  no  right  to  any  other  than  a 
Joint  recovery  unless  her  action  had  failed'  as 
to  some  two  of  the  d^endants.  It  cannot  be 
tbat,  upon  a  Joint  Issue  as  to  a  slns^e  tres- 
pass, tike  questions  may  be  tried  as  to  numer- 
ous trespasses  by  the  defendants  severally. 
If  such  Inquiries  could  be  made,  the  office  of 
the  pleadings  would  fall,  and  one  Injure  by 
aevCTil  treqmsses,  committed  at  various  times, 
by  persona  having  no  connection  therein,  could 
unite  SDGh  trespassers  in  one  suit,  as  for  one 
trespass;  and  they,  defending  that  allied 
trespass  jointly,  coidd  be  severally  mulct  for 
tbe  treqwsses  by  them  so  sev^aUy  commit- 
ted. Surety  no  such  i^cedure  could  be  tol- 
erated under  our  Oode.  It  Is  quite  enough  to 
say  that,  if  aevmil  are  sued,  some  may  be 
acquitted,  and  a  judgment  rendered  against 
tbe  one  or  more  found  guilty,  unless,  possibly, 
Uie  princi^  of  severance  is  authorized  by 
sosne  pleading  on  behalf  of  the  defendants. 
In  this  case  It  Is  clesr  ttiat  the  issue  raised 
1^  tbe  pleadings  was  Joint  as  to  parties,  and 
related  to  an  alleged  single  treEfpass.  But  tbe 
appellants  teamed  counsel  urge  that  tbegr 
were  permitted  to  prove  separate  trespasses,— 
one  of  which  Enoblock  was  gollly  ot  and  od& 
ta  which  Hagan  and  Weavcar  were  guilty  of,— 
and  that,  therefor^  no  different  verdict  and 
Judgment  were  posdhle.  If  this  were  true.  It 
would  not  prove  that  the  appeUanfs  unau- 
thorized procedure  should  place  her  in  a  bet- 
ter situation  than  If  her  recovery  had  been 
authorized  by  the  issues.  See  Oooley,  Torts, 
PL  136;  2  HIL  Torts,  267;  Bverroad  v.  Gab- 
bert, 83  Ind.  48D;  Prichard  v.  Oampbell.  6  Ind. 
404;  -Carney  v.  Reed.  11  Ind.  417.  At  most 


it  can  only  be  said  that,  in  a  suit  against  joint 
tort  feasors,  the  plaintiff  obtained  several  judg- 
ments, and  that,  having  done  so,  she  then  re- 
ceived from  some  of  such  joint  tout  feasors 
the  full  satisfaction  of  their  liability.  It  is 
the  settled  law  that  there  can  be  but  one  sat- 
isfaction from  Joint  tort  feasors.  Blann  v. 
Grocheron,  20  Ala.  320;  Fields  v.  Law,  2 
Boot,  820;  Snider  v.  Oroy,  2  Johns.  227; 
Gunther  v.  Lee,  46  Md.  60;  BresUn  v.  Peck, 
38  Hun,  623;  Uvhigston  v.  Bishop,  1  Johns. 
2&0;  Thomas  v.  Bumsey,  6  Johns.  26;  Mitchell 
T.  ^AVien,  25  Hun,  545;  26  Am.  &  Eng.  Bnc. 
Law,  pp.  682,  683,  and  notes;  Fleming  r.  Mc- 
Donald, 50  Ind.  27& 

Tbe  rule  sustained  by  the  holdings  In  this 
and  other  states  Is  that,  having  obtained  sev- 
eral Judgments  for  Joint  trespasses,  the  plain- 
tiff can  have  but  one  execution,  and  such  ex- 
ecution, or  an  order  for  It,  discharges  all  oth- 
ers. AUen  V.  Wbeatiey,  3  Blockf.  332;  Davis 
V.  Scott,  1  Blackf.- 160;  Fitzgerald  v.  Smith. 
1  Ind.  310;  Prichard  v.  Campbell,  supra; 
Snodgrass  v.  Hun^  15  Ind.  274;  Fleming  v. 
McDonald,  supra;  Bverroad  v.  Gabbert,  supra. 
In  tbe  last-cited  case  tbe  following  is  quoted 
with  ^iproval:  "If  however,  a  Jury  should  re- 
turn a  Joint  verdict  of  guilty  against  more  than 
one  defendant,  and  assess  several  damages, 
it  is  not  such  an  irregularity  as  will  necessar- 
ily avoid  the  verdict.  It  is  t^lonal  with  the 
plaintiff  to  have  a  venire  de  novo,  or  to  cure 
the  irregularity  by  entering  a  noUe  prosequi 
against  all  but  one  of  the  defendants,  whom 
he  nu^  elect  to  charge  with  the  damages  as- 
sessed by  the  ^my  against  that  defendant" 
See  Layman  v.  Hendilx,  1  Ala.  212;  Halsey  v. 
Woodruff,  9  Pick.  555;  Beal  v.  Finch,  11  M. 
Y.  128;  Fleming  v.  McDonald,  supra;  Prich- 
ard T.  Campbell,  sniwa.  It  will  be  seen,  there- 
fore, that  it  was  for  the  appellant  to  take 
some  action  to  avoid  the  severance  of  the  dam- 
ages, and  that,  having  failed  to  do  so,  and 
having  accepted  payment  from  Hagim  and 
Weaver,  she  elected  to  waive  the  Uabillty  of 
Enoblock.  She  could  not  thereafter  enforce, 
by  execution,  the  Judgment  against  Enoblo<d[. 
Tbe  question  here  Is  not  whether  injunction 
may  Issue  to  restrain  the  Irregular  Judgment, 
but  it  is  as  to  wtaetbOT  the  enforcement  of  a 
Jn^^ment  which,  in  legal  contemplation,  has 
been  satisfied  can  be  enjoined.  Of  course  it 
can. 

One  question  suggested  by  fWpeDante*  learned 
counsel  is  that  tbe  St.  Joseph  chrult  court  has 
no  Jurisdiction  to  restrain  the  process  of  the 
BllEhart  circuit  court.  The  jurisdiction  here 
exercised  Is  in  enjoining  tbe  officer  of  St 
Joseph  county  and  a  citizen  of  St  Joseph 
county  from  enforcing  against  a  citizen  of  St. 
J(wepb  county  a  judgment  debt  which  .has 
been  satisfied.  That  this  may  be  done  Is  not 
In  doubt  In  our  opinion  there  Is  no  avaUaUe 
error  in  tbe  record,  and  tbe  Judgment  of  the 
circuit  court  Is  affirmed. 

HOWABD,  J.,  did  not  particulate  in  the  de- 
clskm  itf  this  casa. 
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WATSON  et  aL  T.  LBOKLIDEB.> 

(Bnpreme  Conrt  of  Indiana.    Nor.  B,  1896.) 

AnMALr-RVLlSM  CUT  DiHDRMB— HaEHLUS  Bb- 
Roa— Tax  Titlkb— Lies  roa  Taxbs. 

1.  Error  Id  Bostalning  a  demurrer  to  a  para- 
ffraph  of  the  answer  which  sets  op  a  defense 
which  was  provable  ander  the  geaeral  denial, 
which  waa  aJao  pleaded,  Is  hannlesa. 

2.  The  recovery  of  a  jadgment  qaletinx  the 
title  of  the  holder  of  a  tax  title  aa  affainat  the 
life  tenant  doeti  not  defeat  hia  right  to  assert  his 
lien  for  taxes  afterwards  paid  against  the  own- 
•rs  of  the  rerernooary  Interest,  where  it  does 
not  appear  by  the  findings  on  what  grounds  the 
action  In  which  the  title  was  quieted  waa  based. 

▲lQ>ea.I  from  superior  court,  Marion  coua- 
tji  LawBon  M.  Harrey,  Judge. 

Action  by  Mayhew  Watson  and  others 
•gainst  Danid  W.  LecUider.  There  was  a 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal. Affirmed. 

Denny  ft  'Atylor  and  OhambetB,  Pickens 
&  Moores,  for  appeUanta.  3.  T.  LeckUder,  for 
appellee. 

JORDAN,  J.  On  November  7,  1893,  ap- 
pellee Instituted  this  action  against  the  ap- 
pellants, Mayhew,  Alius,  HuRh,  Winona  P., 
Hazzy,  Caroline,  Bdlth,  Harriett  and  Robert 
Watson,  the  two  latter  being  husband  and 
irtfe,  and  the  father  and  mother  of  their  co- 
appellants.  The  first  paragraph  of  the  com- 
plaint alleges  that  the  plaintiff  Is  the  owner 
In  fee  simple,  by  Tlrtoe  of  certain  tax  deeds 
and  other  conreyances,  of  lot  6  in  Mayhew'a 
Heirs*  addition  to  the  city  of  Indlnnapolis; 
that  he  and  his  immediate  grantoi-s  have 
been  In  (^en,  notorious,  undisputed,  and 
peaceatde  possession  thereof  for  more  than 
20  years;  that  be  has  paid  taxes  thereon  to 
the  amount  of  91,500,  etc.;  and  that  all  the 
defendants  are  and  bave  been  nonresidents 
Ot  this  state  for  over  15  years  prior  to  the 
filing  of  the  complaint.  The  prayer  of  the 
complaint  Is  In  the  alternative,  that  plaln- 
tlfTs  title  to  the  premises  be  quieted,  or,  In 
the  event  he  Is  found  not  to  be  entitled  to 
this  relief,  that  a  Hen  be  declared  In  bis  fa- 
vor for  the  taxes  paid,  with  the  interest 
thereon,  and  that  the  realty  be  ordered  sold 
tn  satisfaction  of  the  amount  found  to  be 
due.  The  second  paragraph  is  slniliar  to 
the  first,  and  demands  the  same  relief.  All 
of  the  defendants,  except  Robert  Watson, 
who  was  defaulted,  filed  an  answer  In  gen- 
eral denial,  and  those,  other  than  Harriett 
Watson,  set  np  afflrmatlve  matter  in  their 
answers,  and  sought  to  quiet  tbeir  title  by 
way  of  cross  complaint  Upon  the  issues 
joined  on  the  pleadings  there  was  trial,  and 
a  special  finding  of  facts  by  the  court  and 
conclusions  of  law  thereon.  The  finding 
was  against  the  plaintiff  upon  his  demand 
to  have  his  title  quieted,  but  In  his  favor 
as  to  a  Hen  for  the  taxes  paid,  with  the  In- 
terest and  Judfnnent  was  rendered  accord- 
ingly.   The  questions  preoented  and  argued 
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by  the  Biipdlsnta  other  flum  Harriett  and 
Robert  Watson  arise  open  the  action  of  Hie 
court  in  Bostafnlng  a  demurrer  to  the  third 
paragraph  of  the  answer,  and  upm  the  eon- 
duslons  of  law  upon  the  special  finding. 

This  third  paragraph  alleged  ttiat  the  caose 
of  action  did  not  aoeme  within  IS  years. 
The  salt  being  to  qnlet  title,  under  the  peo- 
Tlslons  oC  the  God«  all  matters  of  defense^ 
Including  the  statute  of  limitations,  were  ad- 
missible under  the  general  denial.  Brown 
r.  Fodder,  81  Ind.  Ml.  The  gweral  dmlal 
having  been  pleaded  In  answer,  the  error,  U 
any.  In  sustaining  the  demurrer  to  this  spe- 
cial paragraph,  was  barmleaa,  West  t.  West 
88  Ind.  529. 

A  synopsis  of  the  finding  of  fftcts  by  the 
conrt  is  as  follows:  Lncla  Mayhew  died 
vember  25,  1867,  the  ownw  In  fee  of  the 
real  estate  In  controversy.  By  h^  last  win 
and  testament  she  devised  said  real  estate 
to  three  trustees,  directing  them  to  cfmv^ 
the  ns^  Income,  and  profits  thereof  to  }be 
appellant  Hanlett  Watson  tcx  life,  and  »t 
her  death  to  convey  the  fee  to  her  (Har- 
riett's) surviving  children,  and.  In  the  event 
she  1^  no  children,  then  to  oenv^  It  to  the 
heirs  of  said  Luda  Maybew.  On  April  22, 
18C8,  these  trustees  made  the  conveyance  aa 
directed  by  Mrs.  Mayhew's  will  to  appellant 
Harriett  Watson.  She  and  her  said  hos- 
band  are  still  living,  and  co-appellants  are 
their  children.  All  of  the  appellants  ars 
and  have  been  nonresidents  of  this  state  since 
1867.  Taxes  upon  this  real  estate  being  due 
and  delinquent  for  the  years  1869,  1870,  and 
1871,  It  was  sold  at  a  sale  of  lands  delin- 
quent for  taxes,  on  Pebmory  C,  1872,  to  one 
Mariln,  for  delinquent  taxes.  On  March  SOL 
1876,  Martin  assigned  bis  certificate  of  pup- 
chase  to  Henry  D.  Pierce,  and  Umeupon.  on 
the  same  day,  the  auditor  of  Marion  connty, 
Ind.,  executed  a  tax  deed  to  Pierce  for  the 
said  premises.  January  5,  1876,  Pierce  sold 
and  conveyed  this  lot  6  to  one  Kllvent  who 
on  October  29,  1879,  sold  and  conv^ed  it  to 
Frank  McWhlnney.  Prior  to  this,  June  4, 
1875,  McWhlnney  had,  at  private  sale,  pur- 
chased the  lot  for  taxes  delinquent  for  the 
years  of  1872,  1873,  and  the  current  year  ot 
1874,  and  on  February  12,  1877,  the  audi- 
tor, upon  this  sale,  executed  a  deed  to  said 
McWhlnney  for  the  lot  In  question.  After 
the  purchase  of  this  real  estate  hy  McWhln- 
ney, he  paid  the  subsequent  taxes.  On  Oc- 
tober 28. 1879,  McWhlnney  purchased  the  lot 
at  private  sale,  In  satisfaction  of  delinquent 
taxes  thereon,  due  to  the  city  of  Indianapo- 
lis, and  subsequent  to  this  purchase  lie  paid 
city  taxes  accruing  on  the  lot  On  October 
20,  1602,  McWhlnney  assigned  the  certifi- 
cate upon  this  last  sale  to  the  plaintiff  Dan- 
iel W.  Lecklider;  and  <m  November  20. 189^ 
the  county  auditw  executed  a  deed  thereon 
to  the  plaintiff  (now  appellee)  to  said  real  ee- 
tate.  On  October  20.  1892,  McWhlnney  con- 
veyed, by  a  special  warranty  deed,  tbe  lot 
In  dispute  to  the  appellee^  who  paid  the  sub- 
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sequent  taxes  thereon.  In  Tannary,  1876, 
the  lot  was  sold  In  the  name  of  the  appellant 
Harriett  Watson,  for  delloQuent  taxes  due 
tbe  city  of  Indianapolis;  and  the  certificate 
issued  upon  said  sale  was  assigned  by  the 
purchaser  to  said  Harriett  Watson,  and  on 
January  9,  1877,  the  city  of  Indianapolis  ex- 
ecuted to  her  a  street-Improvement  deed, 
conveying  to  her  said  lot.  On  November  5, 
in  an  action  pending  In  the  superior 
court  of  Marion  county,  Ind.,  wherein  said 
Frank  McWhlnney  was  plalntifll,  and  said 
Harriett  and  Uobert  Watson,  her  husband, 
were  defendants,  that  court,  by  Its  decree, 
quieted  tbe  title  to  said  lot  6  In  tbe  plaintiff, 
as  against  said  defendants  and  all  persons 
claiming  title  by  or  through  tbem,  and  In 
said  cause  no  other  proceedings  were  had  or 
orders  made.  AH  of  tbe  deeds  herein  men- 
tioned were,  within  the  time  provided  by  the 
•tatute,  duly  recorded.  The  lot  In  question 
Is  unimproved,  and  the  taxes  paid  by  tbe 
plaintiff  and  those  through  whom  he  claims 
have  not  been  paid  by  any  of  the  appellants 
bereln. 

The  Insistence  of  counsel  for  tbe  appel- 
lants Is  that  the  conclusions  of  law  upon  the 
special  finding  of  facts,  awarding  a  Hen  up- 
on the  real  estate  In  controversy  for  tbe 
taxes  paid,  were  erroneous,  for  tbe  reason, 
as  they  contend  and  say,  "that  McWbinney, 
tdaintlfTs  grantor  in  another  action,  elected 
to  satisfy  his  claim  for  taxes  paid,  against 
Harriett  and  Robert  Watson,  out  of  tbe  life 
estate  of  Harriett  In  said  real  estate,  and 
therefore  be  has  no  right  in  this  action  to 
assert  a  lien  upon  the  real  estate  as  against 
the  reversionary  interest  of  appellants." 
Tbelr  specific  contention  Is  that  from  the 
facts  that  McWhlnney,  after  be  had  ob- 
tained tbe  tax  title  to  the  lot  in  question,  and 
before  his  conveyance  to  the  api)ellee,  insti- 
tuted an  action  against  Harriett  Watson,  tbe 
life  tenant,  and  on  November  5,  1879,  quieted 
his  title  to  the  real  estate  in  controversy,  be, 
by  virtue  of  the  decree,  became  the  owner  of 
the  life  estate  held  by  Mrs.  Watson,  and 
from  that  time  forward  all  tbe  duties  as  to 
tbe  payment  of  taxes,  etc.,  which  tbe  law 
enjoined  upon  her  as  sucb  tenant,  were  cast 
uiMJU  McWhlnney,  and  upon  the  appellee 
whom  as  they  contend  clnims  through  tbe 
former.  They  further  say  that,  by  reason  of 
the  judgment  quieting  title  In  the  suit  In 
question,  all  right  of  action  on  account  of  tax 
sales  and  taxes  paid  subsequent  thereto  was 
merged  therein.  We  are  of  the  opinion  that 
appellants,  under  tbe  special  flodlngs,  are  not 
in  a  position  to  present  these  questions  for 
our  determination.  The  special  finding  of 
facts  does  not  disclose  upon  what  grounds 
McWhlnney  based  his  action  wherein  he  ob- 
tained the  decree  quieting  his  title.  Neither 
are  we  Informed  or  does  It  appear  what  was 
Mubrnced,  or  might  have  been  fairly  em- 
braced, within  tbe  Issnes  In  that  cause.  We 
cannot  presume  that  the  gravamen  In  tliat 


action  was  tbe  some  or  had  any  relation  to 
the  one  upon  which  the  appellee  succeeded 
in  tbe  case  at  bar.  The  court  declared  by 
its  conclusions  of  law  that  tbe  title  of  the 
appellee  was  invalid,  but  that  he  was  en- 
titled to  the  statutory  Hen  upon  tbe  land 
for  the  taxN  paid,  and  rendered  a  Judgment 
foreclosing  such  lien. 

Under  the  facta  as  found  by  the  trial  court, 
we  cannot  hold  that  the  matter  as  to  Me- 
Whlnney'e  lien  for  taxes  paid  was  or  might 
have  been  adjudicated  under  the  Issnes  in 
the  action  In  controversy.  Neither  is  ap- 
pellant's contention  tenable  that,  by  the  de- 
cree, the  life  estate  of  Mrs.  Watson  was 
transferred  to  McWhlnney.  The  special 
finding  does  not  show  that  tbe  decree  con- 
tained anything  to  that  ^ect,  but  tbe  find- 
ing tends  to  estabHsh  the  contrary,  as  it  ap- 
pears that  "no  further  proceedings  were  had 
or  orders  made."  Jt  cannot  be  said  that 
McWhlnney  derived  title  under  this  decree 
from  Mrs.  Watson.  An  action  to  quiet  title 
Is  prosecuted  for  the  purpose  of  determining 
and  quieting  plaintiff's  title.  Bums'  Bev. 
St.  I  1082  (Rev.  St  1881,  1 1070).  Tbe  theory 
upon  which  such  an  action  is  instituted  Is 
that  the  defendant  asserts  or  sets  up  some 
title,  right.  Interest,  or  claim  in  the  lands  ad- 
verse to  plaintiff,  and  the  ultimate  purpose 
or  object  of  the  suit  is  to  forever  settle  and 
put  at  rest  such  claims  or  title,  of  whatevw 
character.  A  Judgment  In  favor  of  the  plain- 
tiff bas  the  effect  to  conclusively  adjudicate 
and  settle  bis  title  as  against  the  defendant, 
and  forever  bars  tbe  latter  from  asserting 
any  claim,  interest,  or  title  which  he  did  or 
'  might  have  presented  at  tbe  time  tbe  Judg- 
ment was  rendered.  To  succeed  In  an  ac- 
tion to  quiet  title,  the  plaintiff,  under  tbe 
law,  must  do  so  upon  tbe  strength  of  bis 
own  title.  Tbe  above  principles  are  well 
settled  by  numerous  authorities.  Green  v. 
Glynn,  71  Ind.  336;  Farrar  v.  Clark,  97  Ind. 
41T;  Railway  Co.  v.  Allen,  113  Ind.  581,  16 
N.  E.  44G,  and  cases  cited;  DavfB  T.  Lennen, 
125  Ind.  185,  24  N.  B.  885. 

AppeUants  further  insist  that  the  facts 
show  that  appellee's  cause  of  action  Is  bar- 
red by  tbe  statute  of  limitation.  But  It  ap- 
pears from  the  finding  that  aU  of  tbe  defend- 
ants, from  the  time  that  the  cause  of  action 
accrued,  to  the  beginning  of  the  suit,  were 
nonresidents  of  this  state.  By  section  298, 
Burns'  Rev.  St.  1894  (section  297,  Rev.  St 
1881),  "tbe  time  during  which  tbe  defend- 
ant is  a  nonresident  of  the  state  Is  not 
computed  In  any  of  tbe  periods  of  llmlta- 
tlou."  Tbe  appellants  are  therefore  not  In 
a  position  to  Invoke  as  a  defense  the  stat- 
ute of  limitation.  '  Lagow  v.  Nellson,  10  Ind. 
18H;  Association  v.  Whitacre,  92  Ind.  547; 
Wood  V.  BlsseH,  108  Ind.  229,  9  N.  E.  4^. 
Tbe  damages  are  said  to  be  excessive.  The 
evidence  Is  not  In  tbe  record;  hence  we  can- 
not determine  this  question.  Judgment  af- 
Qrmed. 
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(146  Ind.  m) 

MANLET  T.  FELTT. 

(Sapreme  Court  of  Indiana.    Nov.  6,  1896.) 

MoRTSAQB  Foreclosure —  Pleading  —  Ck>XTkAOT 
WITH.  Attoknkt— Fraddclbnt  Repkbses- 
TATIOS8— Statements  as  toValcb. 

1.  In  ac  action  to  recover  on  a  note,  and  to 
foreclose  the  mortjirage  Becurity,  an  answer  al- 
lying that  "all  the  DOtea  and  items  charged 
and  mentioned  in  Uie  complaint"  were  taWy  paid 
before  suit  is  sufficient  to  cover  the  liability  on 
both  note  and  mortgage. 

2.  A  contracting  party  may  rely  on  the  express 
statement  of  an  existing  fact,  the  truth  of  which 
Is  unknown  to  him  and  which  is  not  manifestly 
false,  bnt  is  a&serted  by  the  other  party,  as  a 
basis  for  the  contract. 

8.  Mere  representations  as  to  value  are  not  or- 
dinarily sufficieut  to  support  a  charge  of  fraud. 

4.  False  representatioi^  by  an  attorney  to  an 
inexperienced  client,  as  to  the  value  of  certain 
land  which  the  attorney  undertakes  to  recover 
for  his  client,  whereby  the  latter  is  induced  to 
execute  a  note  for  an  exorbitant  fee  for  the  at- 
torney's services,  constitute  positive  fraud. 

5.  False  representations  made  by  an  attorney 
to  an  inexperienced  client,  as  a  basis  for  an  ex- 
travagant overcharge  for  serviced  in  securing 
certain  property  for  the  client,  that  the  other 
claimant  to  such  property  had  employed  all  the 
attorneys  in  the  place,  will  support  an  action 
for  fraud. 

6.  Evidence  cannot  be  considered  on  appeal 
where  the  clerk's  certificate  shows  that  the  long- 
hand mannscript  was  not  filed  before  it  was  in- 
COTporated  in  the  bill  of  exceptions  by  the  signa- 
tore  of  the  judge  to  such  bill 

Appeal  from  circuit  court.  Jay  county;  D. 
D.  Heller,  Judge. 

Action  by  Peter  B.  Manley  against  Thom- 
as Felty  to  rMover  on  a  note,  and  to  fore- 
close a  mortgage  securing  the  sfOne.  From 
a  decree  In  favor  of  plaintiff  for  a  part  only 
of  the  sum  aued  for,  and  foreclosing  the 
mortgage  as  to  that  amount,  plaintiff  ap- 
peals. Affirmed. 

Headington  &  La  Follette  and  P.  B.  Man- 
ley,  for  appeUant.  La  Follette  &  Adair  and 
France  &  Merryman,  for  appellee. 

HACKNEY,  J.  Suit  by  the  appellant  up- 
on a  note  by  the  appellee  for  ?1,000,  with  a 
credit  of  $522,  and  to  foreclose  a  realty  mort- 
gage securing  the  same.  Answer  In  four 
paragraphs:  (1)  No  consideration.  (2)  That 
all  of  the  balance  sued  for,  excepting  $100 
principal  and  $10  attorney's  fees,  was  prom- 
ised without  consideration.  (3)  Answering 
as  to  all  but  $110,  alleges:  That  one  Felty 
died,  Intestate,  in  Adams  county,  the  owner 
of  a  large  amount  of  real  and  personal  prop- 
erty. That  appellee  was  his  only  heir  at 
law,  and  entitled,  by  descent,  to  all  of  said 
property.  That  a  Mrs.  Beerbower  claimed 
to  be  the  lawful  widow  of  the  decedent,  and 
had  procured  herself  to  be  appointed  admin- 
istratrix of  the  estate.  That  she  claimed 
the  whole  of  said  estate,  and  denied  that  the 
app^ee  was  an  heir  of  the  decedent  That 
the  appellant,  a  practicing  attorney  inAdams 
county,  was  aware  of  the  condition  of  said 
estate,  and  the  contention  about  the  heir- 
ship and  ownership  thereof.  That  the  appel- 


lee was  a  farmer,  nnedncated  In  business  af- 
fairs generally,  and  unable  to  read  or  write, 
and  had  had  no  experience  in  business  or  in 
legal  controversies,  and  no  knowledge  of  the 
extent  or  value  of  attorney's  services,  all  of 
which  was  known  to  the  appellant  when  he 
went  to  the  appellee,  and  told  him  that  he 
was  the  rightful  owner  of  all  of  said  prop- 
erty; that  it  would  require  a  lawsuit  to  ob- 
tain it  from  Mrs.  Beerbower,  whose  sons 
were  shrewd  and  experienced  business  men, 
and  were  assisting  her  to  maintain  her  claim 
to  the  property,  and  had  employed  all  the 
lawyers  In  Decatur  to  represent  her;  that  it 
would  take  a  great  deal  of  work  and  expense 
to  fight  the  case  and  recover  the  property 
from  her;  that  he  could  and  would  recover 
for  appellee  all  of  said  property;  that  the 
attorney's  fees  therefor  would  be  reasonably 
$1,000;  and  that  no  lawy^  could  be  em- 
ployed for  less.  It  was  alleged  that  all  of 
the  statements  by  the  appellant  were  false, 
and  were  made  fraudulently,  and  for  the 
wrongful  purpose  of  inducing  the  appellee 
to  execute  a  note  and  mortgage  for  $1,000. 
It  was  further  alleged  that  the  appellant 
bad  falsely  and  fraudulently  represented  the 
value  of  said  real  estate  to  be  $4,000,  when 
it  was  worth  but  $2,000;  that  the  appellee 
\tas  unacquainted  with  the  value  of  real 
estate  in  the  locality  of  that  In  question,  and 
fully  relied  upon  the  appellant's  statement; 
that  he  relied  upon  and  believed  all  of  the 
appellant's  statements,  and,  In  reliance  there- 
on, did  execute  the  note  and  mortgage  in 
suit;  that  no  litigation  was  had,  but,  In- 
stead, the  case  was  compromised  by  the  ap- 
pellant, Mrs.  Beerbower  receiving  half  the 
real  estate  and  all  of  the  personal,  and  ex- 
ecuting her  note  for  a  difference  of  $500,  and 
the  appellee  receiving  real  estate  of  the 
value  of  $1,000;  that  the  appellant  obtained 
and  appropriated  from  said  note  $350;  and 
that  the  servlc-'s  rendered  wei-e  worth  but 
$50,  to  which  should  be  added  $5,  as  an  at- 
torney's fee  on  said  amount  The  fourth 
answer  was  that  appellee  had  "fully  paid 
said  plaintiff  all  the  notes  and  Items  charged 
and  mentioned  In  the  complaint  long  before 
suit."  The  appellee  filed  also  a  cross  com- 
plaint, alleging  the  same  facts  alleged  In  the 
tblrd  answer,  and  seeking  a  cancellation  of 
the  note  and  mortgage,  and  the  quieting  of 
his  title  against  the  appellant  Demurrers 
were  overruled  as  to  each  answer,  and  as  to 
the  cross  complaint  Issue  was  Joined,  and  a 
trial  resulted  in  a  finding  and  decree  In  fa- 
vor of  the  appellant  for  $141.24,  and  the 
foreclosure  of  the  mortgage.  A  motion  for 
a  new  trial  was  overruled;  exceptions  were 
reserved;  and  the  several  rulings  mentioned 
are  here  assigned  as  error. 

The  sufllclency  of  the  first  answer  is  not 
questioned;  that  of  the  second  is  expressly 
conceded;  that  of  the  third  involves  the 
same  questions  presented  as  against  the 
cross  complaint;  and  the  fourth  is  objected 
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to  as  not  broad  enough  to  cover  the  entire 
cause  of  action  sued  upon.  The  allegation 
"All  the  notes  and  Items  charged  and  men- 
tioned In  the  complaint"  vras  sufficient,  In 
our  opinion,  to  cover  the  obligations  of  both 
the  note  and  the  mortgage,  as  pleaded  in 
the  complaint,  and  was  not  objectionable 
upon  demurrer.  The  sufficiency  of  the  third 
answer  and  of  the  cross  complaint  is  attack- 
ed by  counsel  for  the  appellant  as  not  al- 
leging positive  fraud,  since,  as  clallned,  the 
allegations  consist  In  mere  opinions  and  pre- 
dictions 83  to  the  extent  of  service  neces- 
sary, the  value  of  lands,  and  the  extent  of 
resistance  by  Mrs.  Beerbower,  and  since  no 
allegation  was  made  as  to  diligence  on  the 
part  of  the  appellee  to  learn  and  act  upon 
the  truth  of  any  of  the  matters  In  which  he 
alleges  he  was  deceived  by  the  appellant. 
Their  sufficiency  Is  attacked  also  as  not  al- 
leging facts  constituting  constructive  fraud. 
Counsel  for  the  appellee  do  not  seek  to  up- 
bold  the  ruling  of  the  lower  court  upon  the 
first  proposition, — that  as  to  positive  fraud. 
It  Is  neither  claimed  that  allegation  of  dili- 
gence was  made,  nor  that  It  was  unneces- 
sary, but  it  Is  urged  that  the  relation  of  at- 
torney and  client  existed,  and  required  from 
the  appellant  the  utmost  good  faith,  and  per* 
m'tted  the  appellee,  without  Investigation,  to 
rely  upon  the  statements  and  representa- 
tions of  the  appellant,  and  that  the  burden 
rested  upon  the  apj^Ilant  to  prove  the  truth 
and  good  faith  of  his  statements  and  repre- 
sentations. In  other  words,  the  contention 
of  counsel  for  the  appellee  is  that  each  of  the 
pleadings  in  question  alleges  constructive 
fraud  Id  procuring  the  note  and  mortgage 
for  an  excessive  sum. 

Though  counsel  should  not  give  the  correct 
reason  supporting  the  ruling  of  the  trial  court. 
If  It  is  apparent  that  the  ruling  was  correct 
this  court  wlU  not  reverse  the  ruling;  other- 
wise, the  value  of  a  decision  as  authority 
would  depend,  not  upon  the  allegations  of  the 
pleading  upheld  or  condemued,  nor  upon  the 
reaaonhig  of  the  court  in  Its  decision,  but  up- 
on the  strength  of  the  reasons  given  by  counsel 
for  or  against  the  pleading.  U];>on  the  ques- 
tion of  diligence,  it  has  been  settled  that  a 
contracting  party  may  rely  on  the  express  state- 
ments of  an  existing  fact,  the  truth  of  which 
Is  unknown  to  him,  but  which  is  asserted  by 
the  other  contracting  party,  as  a  basis  for 
mutual  agreanent  Kramer  v.  Williamson, 
135  Ind.  655,  35  N.  E.  883;  Jones  v.  Hatba- 
ymj,  77  Ind.  14;  Insurance  Co.  v.  Huyck,  5 
Ind.  App.  474,  32  N.  E.  580;  Prenzel  v.  MiUer, 
37  Ind.  1.  Of  course,  this  proposition  must  be 
r^ardcd  in  the  light  of  another,  which  is 
equally  well  settled,  that  one  may  not  rely  up- 
on the  truth  of  a  statement  which  be  knows  to 
be  untrue,  or  which  is  manifestly  false.  It  is 
true  that,  ordinarily,  mere  representations  as 
to  value  are  not  sufficient  to  support  the  charge 
of  fraud.  Shade  v.  Creviston,  93  Ind.  691; 
Hftftman  T.  Flaherty,  80  Ind.  472;  Cagney  v. 
Ouson,  77  Ind.         Neldefer  t.  COiaatain,  71 


Ind.  3G3;  Kennedy  v.  Richardson,  70  Ind.  524. 
But,  as  said  in  BIgelow  on  JtVauds  (volume 
l,,p.  490);  "The  rule,  however,  that  representa- 
tions of  value  will  not  be  considered  by  the 
courts.  Is  not  universal.  We  have  elsewhere 
seen  that.  If  a  fiduciary  or  confidential  rela- 
tion exists  between  the  parties,  representa- 
tions of  value  made  by  the  party  holding  the 
position  of  trust  or  confidence  have  the  sajoe 
effect  as  ordinary  representations  of  fact.  And 
these,  probably,  are  not  the  only  cases  in 
which  the  law  will  take  notice  of  such  repre- 
sentations. If  one  of  the  parties  to  a  sale  as- 
sumes to  have  special  knowledge  of  the  value 
of  the  property,  in  regard  to  which  the  other, 
being  known  to  be  ignorant,  trusts  entirely  to 
the  good  faith  of  the  former,  to  the  former's 
knowledge.  It  may  be  very  proper  to  treat 
representations  of  value  as  standing  upon  f!be 
same  ground  as  representations  of  fact."  To 
the  latter  propositions  are  cited  Stover's 
Adm^'rs  V.  Wood,  26  N.  J.  Eq.  417;  Brad- 
bury V.  Haines,  60  N.  H.  123;  Estell  v.  Myers, 
54  Miss.  174;  Picard  v.  MeCormlck,  11  Midi. 
68;  Slmar  v.  Canaday,  53  N.  Y.  208;  Cniess 
V.  Fessler,  39  Cal.  330;  and  others  cases.  We 
have  examined  the  cases  cited,  and  find  that 
they  support  the  text.  In  Picard  v.  MeCor- 
mlck, supra,  it  was  said:  "In  the  case  before 
ua,  the  alleged  fraud  consisted  of  false  state- 
ments by  a  Jeweler  to  an  unskilled  purchaser 
of  the  value  of  articles  which  none  but  an  ex- 
pert  could  be  reasonably  supposed  to  under- 
stand. The  dealer  knew  of  the  purchaser's  ig- 
norance, and  deliberately  and  designedly  avail- 
ed himself  of  It  to  defraud  hUn.  We  think 
it  cannot  be  laid  down  as  a  matter  of  law  that 
value  is  never  a  material  fact,  and  we  think 
the  circumstances  of  this  case  illustrate  the 
impropriety  of  any  such  rule."  In  the  preset 
case,  as  to  the  services  required,  and  their 
value,  the  appellant,  by  reason  of  his  profes- 
sion, must  be  held  to  possess  special  knowl- 
edge and  ^11,  and  the  appellee  alleges  his 
^ense  ignorance,  the  appellant's  knowledge  ot 
that  fact,  his  own  reliance  upon  the  apc>ellant, 
who  designed  to  deceive  the  appellee.  These 
allegations  would  bring  the  case  within  the 
rules  quoted  from  Blgelow.  We  are  not  pre- 
pared to  say  in  this  case  that  the  false  rep- 
resentatlon  of  the  value  of  the  land,  as  alleged, 
falls  within  the  general  rule  that  the  mere  ex- 
aggerations of  value,  In  puffing  one's  goods 
which  he  desires  to  sell,  must  be  expected 
from  the  vendor,  and  cannot  be  relied  upon  by 
the  vendee.  Here  a  false  statement  la  alleged 
with  reference  to  the  value  of  an  estate,  not  for 
the  purpose  of  inducing  the  appellee  to  pur- 
chase, but  to  excite  bis  Interest,  to  magnify 
the  stake  for  which  the  litigation  must  be 
waged,  to  Induce  the  hnpression  that  Mrs. 
Beerbower,  In  whose  behalf  all  of  the  attorneys 
of  Decatur  had  been  employed,  would  make  a 
vigorous  defense  against  his  claim,  and  alto- 
gether excuse  a  charge  of  $1,000,  where,  as  al- 
leged, the  service  was  worth  but  $50.  The 
false  representation  that  all  of  the  attorneys 
of  Decatur  had  been  emplc^ed  was  a  repre- 
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BoitatlOD  AS  to  an  edsHng  fkct  It  wu  not  a 
mere  prediction,  nor  a  simple  opinion,  but  was 
made  as  the  basis  of  an  extravagant  over- 
charge for  services. 

The  argument  of  counsel  InduOes  a  tUscns- 
■lon  of  the  question  as  to  whether  the  rule 
does  not  apply  here  that,  where  the  relation  of 
attorney  and  client  exists,  It  most  aiq^ear  that 
the  advantsge  gained  br  the  attorney  was  con- 
sdonable,  and  alb^;ether  fftlr.  If  this  rule  ap- 
plies, It  is  apparent  that  tiie  aliased  fblse  state- 
ments of  the  appellant  not  only  tended  to  In- 
duce the  exorbitant  obligation  of  the  appel- 
lee, but  actually  did  overreach  hhn.  It  la  not 
necessary  to  onr  decision  that  we  pass  upon 
this  question,  and  we  only  dte  some  of  the 
cases  which  hold  that  the  relation  of  attorney 
and  client  arises  concurrMitly  with  the  execu- 
tion of  the  contract  of  employment,  and  re- 
quires good  falQi  on  tlie  part  of  the  attorney 
In  disclosing  the  facts  within  his  knowledge 
i^n  wlddi  Qui  compensation  may  ixroperly 
be  measured.  White  t.  Wbal^,  40  Haw.  Praa 
853;  Byan  t.  Asbton,  42  Iowa,  865. 

The  pleadings,  in  our  opinion,  were  snfflclent 
In  charghig  positive  band. 

Other  questions  are  discussed  tipon  the  mo- 
tion for  a  new  trial,  all  d^ndlng  upon  the 
evidence  but  the  i4>pellee's  obleeUoi  to  a  con- 
sldmtlott  of  the  evidence  must  laevan.  It  Is 
certified  by  the  cleik  "that  oa  the  3lst  itaj  of 
Hay,  1885,  the  offlclal  sborthand  rq;)orter,  who 
took  down  tiie  evidence  hi  siUd  caus^  filed  In 
my  office  his  longhand  transcript  and  manu- 
script thereof,  and  the  i^Intlflf  at  the  same 
time  filed  his  blB  of  coEcqttlons,  which  long* 
band  manuscript  was  made  a  part  tiiereof, 
which  Is  the  same  manuscript  of  the  evidence 
Incorporated  In  the  bill  of  exc^tltms."  In  the 
recent  case  of  Carbon  t.  State  (Ind.  Sup.)  44 
R  B.  660,  It  was  said:  *at  Is  settled  by  the 
decisions  of  this  court  that  the  filing  of  the 
longhand  evidence  must  be  antecedent  to  Ita 
being  Incorporated  Into  a  bin  (tf  exceptions  1^ 
the  signature  of  the  Jndge  to  such  blU."  To 
the  Bune  effect  are  Hie  cases  of  Blarrin  t. 
Sager  (Ind.  Sop.)  44  N.  B.  310;  Holt  v.  Bock- 
hUl  (Ind.  Sup.)  40  N.  B.  1090;  Smith  t.  State 
(Ind.  Sup.)  42  N.  B.  1019;  De  Hart  r.  Board. 
143  Ind.  863,  41  N.  B.  825;  Beatty  T.  Miller 
(Ind.  Sop.)  44  N.  B.  8.  The  most  favorable 
construction  of  this  record  for  ttae  ai^nant  Is 
that  the  longjiand  manuscript  and  the  bin  of 
exceptions  were  filed  at  the  same  time,  and 
that  the  fimner  had  not  been  filed  before  It 
was  Incorporated  In  the  bllL  The  Judgment 
of  the  elrcidt  court  Is  affirmed. 


(17  Ind.  App.  2S) 

CHICAGO  A  B.  R  GO.  v.  WAGNER.  ■ 

(AppeUate  Court  of  Indlua.   Nov.  5»  188&) 

Hastbr  akd  Servant  —  Actiok  for  Nsoliqknt 
EtLUKO  or  Sbrvattt  —  Flsadiho  —  Bubdih  op 
Paoor— AsBiTHPTioK  or  Risk— DarBoriva  Ax>- 
PLiANCsa— Practice  ox  Appbal. 

1.  Id  so  action  against  a  master  for  the  death 
s(  a  servant,  the  general  av^ments  of  nefili- 

ft  For  opinion  on  rdiearlnc.  see  45  N.  BL  1121 


Cce,  want  of  eontributorr  netrlltrence,  or 
wiedge  of  dangerous  defects  are  snffident 
as  against  a  demurrer,  unless  tiie  facts  spedflcal- 
ly  stated  clearly  show  the  contrary. 

2l  In  an  action  against  a  master  for  the  death 
of  a  servant,  the  general  averment  of  knowledge 
or  want  of  knowledge  by  decedent  of  defects  in 
the  appliances  indades  both  actual  and  imputed 
kDowledcn. 

8.  Rev.  St.  1894.  I  1476  (Bev.  St  1881.  1 
1410),  requiriDg  the  longhand  manuscript  copy 
of  the  evidence  as  taken  down  by  the  shorthand 
reporter-  to  be  filed  In  the  clerk's  oQice  before  it 
Is  incorporated  in  the  bill  of  exceptions,  la  man- 
datory. 

4.  In  an  action  against  a  railroad  company 
for  the  death  of  a  brakeman  while  coupling  cars, 
the  burden  is  on  plaiotiS  to  show  that  deceased 
had  no  knowledge  of  any  defect  in  the  appli- 
ances, and  that  no  facts  existed  which,  by  the 
exercise  of  reasonable  care,  would  have  ae- 
qnainted  him  with  the  danger. 

5.  No  recoveiT  can  be  had  for  the  death  of  a 
brakeman  caught  between  cars  while  coupling, 
by  reason  of  defective  aprons,  which  projected 
from  the  cars  so  as  to  leave  but  an  inch  of  space 
between  them  after  a  coupling  was  made,  It 
appearing  that  there  was  nothing  to  prevent 
deceased  from  seeing  the  aprona,  and  that  his 
attention  had  been  expressly  directed  to  them, 
and  to  the  necesfdly  of  fceepbg  out  from  be- 
tween them.  ' 

Appeal  fnnn  dicnlt  court,  Huntingbn  conn> 
ty. 

Action  by  Henry  H.  Wagner,  as  administra- 
tor, against  the  Chicago  &  Erie  Railroad  Com- 
pany, for  the  death  of  plaintiff's  decedent 
From  a  Judgment  for  plaintiff,  defendant  aj^ 
peals.  Reversed. 

W.  O.  Jfdmsoa  and  Kenner  &  Lesfa.  for  api 
peUant   Spencer  ft  Branyan,  for  appdlee. 

GAVIN,  J.  Appellee  sued  to  recorer  ftn 
On  death  of  his  decedent  appdbut's  servant 
who  lost  his  Ufe  through  Us  negllgene&  It  Is 
charged  In  ttse  complaint  that  tbe  decedent 
was,  when  employed  hy  appellant,  wtthont  ex* 
pertence  or  training  u  a  brateman,  of  irtiIcA 
1^  appellant  was  lnft»med;  that  qpipellant 
operated  a  gravd  train,  the  cars  of  which 
were  provided  with  aprons  at  each  aid,  con- 
sisting of  a  plank  ^tfonn,  bdng  reaUy  an 
extension  of  tiie  fioor  of  tiie  car,  by  means  of 
which,  when  the  cars  were  coupled,  there  was 
formed  a  contUiuous  floor,  without  any  open 
space  between  the  cars;  that  these  aprtms 
ought  to  hare  been,  and  were  usually,  put  oa 
witii  hinges,  so  that  tiiey  could  be  ftrided 
bade,  thus  leaving  the  space  between  the  cars 
open,  but  appellant's  cars  mre  negligentiy 
and  carelessly  constructed,  without  any  binges 
fbr  the  apnms,  which  were  therein  fixed  and 
fast  to  the  end  of  Uie  cu.  thus  making  them 
unsafe  and  dangerous,  as  appellant  knew,  but 
that  decedent  was  Ignorant  of  the  unsafe  and 
dangerous  construction  of  such  cars;  that 
without  any  notice  of  their  character,  and 
wlthont  any  Instruction  from  appellant  as  to 
bow  snch  cars  should  be  conned,  he,  without 
fault  or  negligence,  undertook  to  make  a  coup- 
ling of  aoch  cars,  and  was  caught  tiia 
aprons,  and  crushed  to  death. 

The  corrdative  rights  and  duties  of  master 
and  semut  are  considered,  and  authwltlea 
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dted,  In  Penneylvanla  Co.  t.  Wltte  (Ind.  App.) 
43  N.  E.  319,  and  Railway  Go.  r.  Qainn  (Ind. 
App.)  43  N.  B.  240.  We  do  not  deem  It  neceft- 
Bary  to  again  review  tbem.  It  la  well  settled 
that  It  iB  the  duty  of  the  master  to  exercise 
reasonable  care  to  fumlsb  reasonably  safe 
places  in  which,  and  appliances  with  which, 
the  amants  are  to  work,  and  to  exercise  the 
same  care  to  keep  them  In  snch  condition.  It 
is  also  trae  that  the  servant  assumes  all  the 
risks  ordinarily  Incident  to  the  work  in  which 
be  engages,  hut  the  servant  does  not  assume 
Hie  hazards  occasioned  by  the  master's  negli- 
gent breach  of  his  duty,  unless,  with  Icnowl- 
edge  thereof,  he  continues  In  the  master's  serv- 
ice, when,  as  a  general  rule  (sul^ect  to  some 
exceptions  with  which  we  have  not  now  to 
deal),  the  servant  is,  In  Indiana,  held  to  as- 
sume these  added  hazards.  In  actions  snch 
as  this,  the  general  averments  of  negligence 
or  want  of  contributory  negllgeace  or  knowl- 
edge of  dangerous  defects  wQl  be  deemed  suffi- 
cient as  against  a  demurrer,  unless  the  facts 
specifically  stated  clearly  show  the  contrary. 
Railway  Co.  v.  Malott,  13  Ind,  App.  289,  41 
N.  E.  549;  Coal  Co.  v.  Bridgewater,  13  Ind. 
App.  333,  40  N.  B.  1101.  The  general  arer- 
ment  of  knowledge  or  want  of  knowledge  In- 
.dodes  both  actual  and  Imputed  knowledge. 
Pennsylvania  Co.  T.  Wltte,  anpra. 

It  is  urged  by  counsel  that  the  facts  set 
forth  show  that  the  deceased  must  have  known 
the  condltloQ  of  these  cars,  because  It  was 
opto  and  obrions.  It  Is  sufficient  answer  to 
this  to  say  that,  for  auf^t  that  appears,  tbis 
coupling  may  bare  been  undertaken  In  the 
dark,  or  in  such  a  storm  or  under  snch  drcnm- 
Btances,  requiring  haste  or  speed,  as  that  be 
may  not  have  bad  the  opportunity  to  learn 
tlieir  diaracter.  The  spedQc  facts  are  not 
sufficient  to  overthrow  the  genoal  allegations. 

When  we  take  up  the  consideration  of  the 
questions  presented  by  the  motion  for  new 
trial,  we  are  confronted  with  the  contention  of 
counsel  for  appellee  that  the  evidence  is  not 
in  the  record,  because  It  does  not  ai^>ear  that 
the  reporter's  manuscript,  \dilcb  Is  embodied 
In  the  transcript  without  copying,  was  filed 
with  the  clerk  before  It  was  Incorporated  tn 
the  bill  of  exceptions.  In  Hull  t.  Louth,  100 
Ind.  315. 10  N.  E.  270,  the  supreme  court  held 
It  to  be  sufficient  compliance  wltb  the  statute 
that  the  evidence  should  be  filed  with  and  as 
a  part  of  the  bill  of  exceptions.  In  Holt  t. 
Bockhfll.  148  Ind.  630.  40  N.  B.  1001.  how- 
ever, that  court  stated:  "A  strict  comidlance 
with  the  statute,  therefore,  requires  that  such 
longhand  manuscript  be  filed  In  the  clerk's 
office  before  It  is  Incorporated  In  the  trill  of 
^leptlons,  and  that  fact  must  be  shown  In 
the  transcript  In  the  blU  of  exceptions,  or  In 
some  other  appropriate  way."  Whether  or 
not,  however,  this  strict  construction  should 
be  given,  and  the  statute  enforced  as  manda- 
tory, the  court  did  not  absolute^  decide.  In 
Z>e  Hart  t.  Board.  143  Ind.  363.  41  N.  B.  826. 
that  court  did,  boweva:,  autborltatfrely  de- 


clare the  rule  to  be  as  Intimated  In  the  deci- 
sion first  quoted,  saying:  **G3ieie  Is  nothing  to 
show  that  the  longhand  manuscript  was  ever 
filed  In  the  clerk's  office  before  it  was  incor- 
porated In  the  bill  of  exceptions.  This  the 
statute  requires  to  l>e  done.  Rev.  St  1804,  | 
1476  (Rev.  St.  1881,  §  1410)."  Homer's  Rev. 
St.  180C  S  1410.  These  cases  are  foUowed 
and  approved  In  Smith  v.  State  (Ind.  Sup.)  42 
N.  E.  1019,  and  Hull  v.  Louth  Is  there  declar- 
ed to  have  been  overruled  by  them,  the  court 
announcing  that  *1t  Is  the  rule,  as  required  by 
said  statute,  and  as  firmly  fixed  by  the  deci- 
sions of  this  court,  that  the  longhand  manu- 
script copy  of  the  evidence  as  taken  down  by 
the  shorthand  reporter  shall  be  filed  in  the 
clerk's  office  before  It  Is  Incorporated  tn  the 
bill  of  exceptions."  The  rule  established  by 
these  cases  la  reaffirmed  In  Railway  Co.  v. 
Lynch  (Ind.  Sup.)  43  N.  B.  934;  Beatty  v. 
MlUer  (Ind.  Sup.)  44  N.  E.  8;  Thrash  v.  Star- 
bud£  (Ind.  8np.)  44  N.  E.  543.  In  fbis  case 
the  bill  of  exceptions  certifies,  upon  Its  first 
page,  that  the  evidence,  eto.,  was  duly  taken 
down  by  the  official  reporter,  "of  which  evi- 
dence, rulings,  objections,  and  exceptions  so 
made  and  taken,  the  following  Is  the  original 
longhand  manuscript,  as  the  same  was  made 
and  filed."  In  Holt  t.  Bockblll,  supra,  it  will 
be  observed  that  the  court  e^tressly  recognizes 
the  bill  of  exceptions  as  one  of  the  appropriate 
sources  from  wUch  this  court  may  learn  that 
the  msnuscript  was  filed  before  It  was  incor- 
porated In  the  bill  of  exceptions.  This  fact  Is 
by  the  bill  in  this  case  satisfactorily  estaUIsb- 
ed. 

From  the  evidence  It  appears  that  the  de> 
ceased  had  been  in  appellant's  employ  as  an 
extra  brakeman  for  several  months;  that  the 
conductors  m>der  whom  he  worked  had  re- 
ported him  to  be  awkward,  clumsy,  and  care- 
leas,  and  not  able  to  thbik  and  act  qnU^ 
enough  to  make  a  competent  brakeman,  and  re- 
fused to  take  him  out  with  them;  that  tor 
this  reason  the  train  master,  deslriiag  to  fur- 
nish blm  employment,  directed  him  to  report 
to  Mr.  Firman,  the  foreman  In  charge  of  work 
In  a  cut,  and  be  would  set  him  to  work.  The 
train  master,  after  conferring  with  Finnan, 
directed  him  to  transfer  a  switchman  to  the 
work  of  braking,  and  to  give  deceased  bis 
place.  Upon  the  next  day,  deceased  went 
out  to  the  cut.  and  reported  to  the  conductor 
of  the  train,  who  set  him  to  brakhig,  suppoA- 
Ing  that  was  what  be  was  sent  for.  The  con- 
ductor testifies  that,  while  be  was  fixing  a 
brake  upon  a  car  wtikib  was  then  coupled  to 
another,  be  called  deceased's  attention  to  the 
aprons,  and  told  him  he  must  keep  away  from 
between  them,  and  must  stoop  down  under, 
and  use  a  stldk  to  make  a  coupling.  The  day 
was  clear  and  bright.  About  8  o'clock  in  the 
morning,  deceased  undertone  to  maKe  his  first 
coupling,  and  was  caught  1^  the  aprons  irtiUe 
stfuidlng  between  Hie  cars,  and  was  crushed  to 
death.  Tlie  cars  were  eight  or  ten  feet  or  a 
car  length  apart  wben  be  gave  ttie  signal  to 
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shove  them  together.  There  yna  Dotfalng  to 
require  unnsual  haste.  There  was  no  onusual 
speed  of  the  approaching  car,  and  nothing  to 
distract  bts  attention  from  his  work,  so  far  as 
the  erldeace  discloses.  The  aprons  projected 
en  each  car  about  twelve  Inches,  leaving  only 
an  hich  between  them  when  the  cars  were 
Shoved  up  together.  The  apron  extended 
across  the  foil  width  of  the  car,  and  beyond 
and  over  the  pin  which  held  the  link  In  place. 
When  he  raised  the  pin,  he  could  not  help  but 
see  the  apron,  if  he  looked  at  all.  So  far  as 
appears,  there  was  nothing  whatever  to  pre- 
vent his  seeing  the  apron  upon  the  coming 
car.  The  evidence  Is  absolutely  without  con- 
tradiction ttiat  these  aprons  were  in  plain 
view,  clearly  to  be  seen;  that  he  had  abundant 
opportunity  to  see  them;  and  tluit  his  atten- 
tion was  expressly  directed  to  them,  and  to 
the  necessity  of  keeping  out  from  betwem 
them.  The  averment  that  he  was  Ignorant  of 
the  character  of  the  cars  is  therefore  necessari- 
ly wholly  unproved.  In  our  state  the  burden 
Is  upon  the  plaintilT  to  show,  In  such  actions 
as  this,  that  he  did  not  assume  the  risk  of 
the  danger.  Knowledge  of  the  danger  or  the 
existence  of  such  facts  as  that,  by  the  exercise 
of  reasonable  care,  he  might  have  known  there- 
of, ordinarily  constitutes  an  assumption  of  the 
risk.  Railway  Co.  v,  Qulnn,  supra,  and  au- 
thorities there  dted.  As  we  said  in  Pennayi- 
rania  Co.  v.  Witte,  assumption  <rf  the  risk  Is 
an  Independent  element  or  factor,  the  nonex- 
istence of  wtdch  must  be  specifically  denied  in 
the  complaint,  and  satisfactorily  proved  upon 
the  trial;  and  "although  the  servant  may  not 
have  actual  knowledge  of  the  existence  of  the 
dangerous  defect,  If  the  defect  is  open  and 
obvious,  so  that,  In  the  exercise  of  reasonable 
care  In  the  discharge  of  his  duties,  be  ought  to 
have  known  It,  then  he  will  be  deemed  to 
have  loiown  that  which  he  should  have  learn- 
ed. Pulp  Co.  V.  Jones.  11  Ind.  App.  110,  38 
N.  E.  547;  Lynch  v.  Railroad  Co.,  8  Ind.  App. 
616,  36  N.  E.  44." 

We  have  endeavored  to  ^ve  to  this  case  that 
attention  and  consideration  asked  for  by  the 
earnest  appeals  of  counsel,  but  are  compelled 
to  conclude  that  the  appellee  failed  to  estate 
llsh  this  essential  element  of  his  case.  Judg- 
ment reversed,  with  InstructiouB  to  sua  tain 
the  motion  for  a  new  trlaL 

a7  lod.  App.  UB) 

HOUK  T.  BRANSON.^ 

(AppeUat*  Oonrt  of  Indiana.    Nov.  6^  1806.) 

Assault— WstOHT  or  Evidbxcb— WrriTBss— Rsp- 
VTATios  rott  Vkracitt  — [Stb:toobaphbr— CoM- 

PETKNCT— BiTBST  Of  CBOSB^KXAHlfTATIOH— UlS- 
OOXDUCT  or  CODNSBL. 

1.  When  there  Is  evidence  to  support  the  ver- 
dict, coDflictitiB  evidence  will  not  be  reviewed. 

2.  Eirror  cannot  be  predicated  on  a  refuMl  to 
five  an  inBtmction  where  it  Is  not  shown  that  it 
was  aigoed  by  counsel. 

S.  InstructioiiB  which  considered     an  entire- 

*  RebMrlns  OBSled. 


ty  are  not  anfitvorable  to  the  appellant  are  not  ft 
ground  for  reversal. 

4.  Where  several  witnesses  had  testified  that 
a  party's  general  reputation  for  veracity  was 
bad  at  the  time  of  the  trial  in  C,  where  he  then 
lived,  it  was  competent  to  prove  that  bis  ^nerai 
reputation  for  veracity  was  bad  in  the  neighbor- 
hood from  which  he  moved  to  C.,  several  years 
before  the  trial,  1^  witnesses  who  had  famiiiaz<- 
ly  and  continuously  known  him  duiing  all  of 
those  years. 

6.  The  official  shorthand  reporter  of  the  court 
may  testify  from  her  recollection,  as  refreshed 
by  her  notes  made  on  a  former  trial,  whether 
at  that  trial  a  witness  made  a  certain  statement. 

8.  The  extent  to  which  a  cross-examination 
may  be  carried  to  test  the  credibility  of  a  wit- 
neas  is  within  the  diacretioo  of  the  court. 

7.  In  order  to  save  a  question  in  relation  to 
the  misconduct  of  counsel,  the  trial  court  must 
be  called  upon  by  the  aggrieved  party  in  aamm 
manner  to  correct  the  injury. 

Appeal  from  circuit  court,  MontgomeiT^ 
county;  J,  F.  Barvey,  Judge. 

Action  by  Wilbur  O.  Houk  against  Enoch 
Branson  for  an  alleged  assault  From  *. 
Judgment  In  favor  of  defendant,  plalntUF  aj^ 
peals.  Affirmed. 

M.  W.  Braner  and  W.  O.  Honk,  for  appeU 
lant    Thoma*  &  WhltUngton,  for  appellee. 

DAYIS.  C.  J.  This  was  an  action  to  recor* 
er  damages  for  an  alleged  assault  on  the  ap- 
pellant by  the  appellee.  On  issues  joined,  a 
verdict  was  returned  by  a  jury  in  favor  of  ap- 
pellee, on  which  judgment  was  rendered.  Th» 
only  error  assigned  Is  the  overruling  of  appel* 
lant's  motion  for  a  new  trial. 

The  first  question  discussed  Is  that  the  vei^ 
diet  of  the  jury  is  not  supported  by  the  evl* 
dence.  On  this  proposition  it  will  suffice  to 
say  there  Is  ajuple  evidence  in  the  record  to 
sustain  the  verdict.  It  is  true  the  evidence  is 
contilctiug,  but  It  is  not  our  province  to  weigti 
the  evidence  or  to  reconcile  conflicts  therein.. 
Campbell  v.  Conner  (Ind.  App.)  42  N.  B.  688, 
43  N.  E.  453;  Haines  v.  Porch,  9  Ind.  App. 
413,  36  N.  B.  926;  Miles  v.  De  Wolf,  8  Ind. 
App.  153,  34  N.  E.  114;  Zimmerman  t.  Sny- 
der. 6  Ind.  App.  178,  33  N.  B.  217. 

The  next  question  discussed  relates  to  th* 
refusal  of  the  court  to  give  to  the  Jury  an  In- 
struction asked  appellant  It  la  not  shown 
that  the  instruction  aslced  and  refused  waa 
signed  by  counsel,  and  therefore  there  was  no- 
err<»  in  refusing  to  give  It  Ballway  Oo.  t,. 
Goben  <Ind.  App.)  42  N.  B.  1116. 

It  is  next  urged  that  the  court  erred  In  glv- 
Ing  certain  Instructions  asked  by  appellee. 
The  instructions  were  applicable  to  the  evi- 
dence, and  correctly  state  the  law,  and  there- 
fore there  was  no  error  In  giving  them.  It 
may  be  true  they  were  not  in  all  respects  cor- 
rect statements  of  the  law  applicable  to  a^ 
pellant's  version  of  the  occunence,  but  they- 
were  correct  statements  of  the  law  appltcabl* 
to  appellee's  version  of  the  occurrence;  More- 
over, the  instructions  given  to  the  Jury  by  tha 
court,  when  considered  as  an  entirety,  wera- 
not  unfavorable  to  appellant 

Tb»  next  au««tloa  discussed  xelatet  to  tta 
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testtmony  of  tbe  wltnem  Hanna  as  to  tbe 
£«ieral  reputation  ot  appellant  for  tmtta  and 
veracl^  in  the  commiinll7  In  ^rtdcb  he  lived. 
An  objection  was  made  because  the  question 
did  not  apply  to  tbe  general  reputation  of  ap- 
pelant for  truth  and  veracity  "where  he  now 
llTes,"  but  no  ezcepUon  was  reserved  to  the 
ruling  of  the  court.  Moreover,  It  appears 
that  several  witnesses  testified  that  bis  gen- 
«ral  reputation  for  truth  and  veradly.  was 
bad  at  the  time  of  the  trial  In  Grawfordsvllle, 
where  he  then  lived;  and  In  this  connection 
It  was  competent  to  prove  that  bis  general 
reputation  for  truth  and  veracity  was  bad  In 
the  neighborhood.  In  that  county,  from  which 
he  moved  to  OrawfordsvlUe,  several  years  be- 
fwe  tbe  trial,  by  witnesses  who  bad  familiar- 
ly and  continuously  known  blm  during  all  of 
those  years.  He  and  his  wife  owned  real 
«8tate  In  that  neighborhood.  He  was  fre- 
quently there,  and  the  dlfQctil^  out  of  which 
this  lawsuit  arose  occurred  In  that  neighbor- 
bood.  Packet  Co.  v.  McOool.  83  lud.  302; 
Sage  T.  State,  127  tnd.  15,  27,  26  N.  E.  067, 
«T1;  Pape  t.  Wright,  U6  Ind.  502,  610,  19 
N.  B.  469.  463. 

It  Is  next  urged  that  the  court  erred  In  per^ 
mlttlng  the  stmographer  to  testify  from  her 
shorthand  notes  as  to  statements  made  by 
appellant  on  a  former  trial.  The  witness  tes- 
tified that  she  was  tbe  ofllclal  shorthand  re- 
porter of  said  court;  that  her  notes  of  the 
testimony  of  appellant  were  taken  by  her  at 
the  time  he  testified  on  the  former  trial;  and 
that  they  were  correct  The  witness  was 
then  asked  on  her  original  examination  In 
chief  whether  appellant,  on  the  former  trial, 
made  a  certain  statement  An  objection  was 
made  to  Qie  question,  on  the  ground  that  she 
could  not  testify  finm  her  shorthand  notes. 
The  question,  however,  did  not  purport  to 
elldt  an  answer  from  her  shorthand  notes. 
The  objection  was  overruled,  and  the  wit- 
ness answered,  "Yes,  air.**  It  was  after- 
wards  developed  on  crossnexamlnatlon  and  re- 
examination that  she  was  testifying  from  her 
recollection  as  refreshed  1^  her  notes,  but 
that  Indei>endently  of  her  notes  ^  had  no 
distinct  ronembrance  of  his  testimony.  As- 
suming that  the  question  l!i  properly  present- 
ed for  oiur  consldnatlon,  we  are  of  the  opin- 
ion that  her  testimony  was  competent  Bass 
T.  State,  136  Ind.  166,  SO  N.  B.  124. 

The  action  of  the  trial  court  in  refusing  to 
.allow  counsel  for  appellant  to  continue  tbe 


cross-examination  of  the  witness 'Elbert  Ran- 
dall was  not  eucb  an  abuse  of  discretion  as 
to  authmrize  a  reversal  of  the  Judgment  of  the 
trial  court  The  examination  in  cMef  covers 
three  pages,  and  the  cross-examination  nine 
pages.  The  witness  was  a  boy  14  years  ot 
age.  and  his  »amInation  in  chief  was  con- 
fined exclusively  to  a  descrlpUtm  of  what  be 
saw  of  the  encounta  between  appellant  and 
his  father,  A  reading  of  the  cross-^mmina- 
tlon  convinces  ns  that  the  court  was  Justified 
In  refusing  to  allow  counsel  to  further  pro- 
long it  It  la  a  well-recognlzed  role  that  any 
fact  tending  to  Impair  the  credibility  of  the 
witness  by  showing  his  Interest  bias.  Ignor- 
ance, motives,  or  that  he  Is  depraved  In  char- 
acter, may  be  elicited  on  cross-examination; 
but  tbe  extent  to  which  such  cross-examlnsr 
tion  may  be  carried  Is  within  the  sound  dl»- 
cretion  of  the  court  and,  unless  there  Is  mani- 
fest abuse  of  such  discretion,  its  exercise  by 
the  trial  court  will  afford  no  sufllcient  ground 
for  the  reversal  of  the  Judgment.  Hlnch- 
cllffe  V.  Koontz,  121  Ind.  422,  23  N.  E.  271; 
Staser  v.  Hogan,  120  Ind.  207,  220,  21  N.  E. 
911,  and  22  N.  B.  »90;  Ledford  v.  Ledford, 
05  Ind.  283;  Wachstetter  v.  State,  89  Ind.  290. 

Counsel  insist  that  the  motion  f6r  a  .  new 
trial  should  have  been  sustelned,  because  of 
alleged  misconduct  of  counsel  for  appellee  in 
argument  No  objection  was  made  in  be- 
half of  appellant  In  relation  to  the  argument 
No  mling  was  made  by  the  court  concerning 
such  argument  No  exception  was  reserved 
at  the  trial  by  appellant  on  this  question. 
The  contention  is  that  without  objection  or 
^ceptlon  on  tbe  part  of  appellant,  during  the 
argumratt,  he  Is  entitled  to  a  new  trial,  be- 
cause of  the  alleged  Improper  statements 
made  by  counsel  for  appellee  In  his  argument 
to  the  Jury.  It  is  well  settled  that  In  ord« 
to  save  any  question  In  relation  to  tbe  mis- 
conduct of  counsel,  the  trial  court  must  be 
called  upon  by  tbe  agfrleved  party  in  some 
manner  to  correct  the  injury.  Railway  Co.  v. 
Welch  (Ind.  App.)  40  N.  E.  650;  Maybin  v. 
Webster,  8  Ind.  App.  547,  35  N.  B.  194,  and 
36  N.  F.  873;  Railroad  Co.  v.  Champion,  9 
Ind.  App.  510,  86  N.  B.  221,  and  37  N.  E.  21. 
We  have  folly  discussed  this  question  on  for- 
met  occasions.  In  the  authorities  cited,  and 
especially  In  the  opinion  on  petition  for  re- 
hearing In  Maybin  v.  Webster,  supra.  We 
find  no  reversible  error  in  the  record.  Judg- 
ment affirmed. 
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liAKB  BBIB  ft  W.  B.  00.  t.  BINKBB. 

(Appellate  Coort  of  IndicniL    Not.  0,  1886.) 

Stock-Killing  Casb— Couplaint— Atib)Ibht4  as 
TO  Plaoh— Harmlbss  Grhor. 

1.  ▲  complaint  alleginE  tbat  defendant  oper- 
ated a  zaflroad  In  a  certain  count;  between  two 
places  therein,  and  that,  while  plaintifC's  animal 
wan  on  defendant's  track,  it  wai  struck  by  its 
train,  and  killed,  niffldoittr  aven  tb«  killing 
witbin  the  county. 

'J.  Krror,  if  any,  in  allowinK  a  witness  to  state 
that  a  cattle  guard  was  not  sufficient,  is  harm- 
less, several  other  witnesaes  having  testified  to 
facts  conclusively  showing  its  insecure  and  un- 
safe condition,  and  there  bein^  no  evidence  to 
the  contrary. 

Appeal  from  drcnit  court,  Delaware  county. 

Action  by  John  Rlnker  against  the  Lake 
Erie  &  Western  Bailroad  Company.  Judg- 
ment for  plaintiff,  and  d^endant  ^>peala. 
Affirmed. 

John  R  Oocknim  and  Wamer  ft  Brady,  for 
appellant  Edward  M.  White  and  Leffler  ft 
Bale,  for  appellee. 

RSINHARD,  J.  The  appeUee  brought  thLs 
action  against  the  appellant  to  recover  dam- 
ages' for  the  alleged  killing  of  a  Jersey  cow 
upon  appellant's  railroad  track,  aald  cow  hav- 
ing entered  upon  the  track  at  a  point  where 
the  same  was  not  securely  fenced.  There 
was  a  Jury  trial,  and  a  verdict  In  appellee's 
favor  for  $65.  From  the  judgment  rendered 
upon  such  verdict  this  appeal  Is  prosecuted. 
The  following  errors  are  assigned:  (1)  The 
complaint  doea  not  state  facts  suCBclent  to 
constitute  a  cause  of  acUon.  (2)  The  court 
had  not  Jurisdiction  over  the  subject  ot  the 
action.  (3)  The  court  erred  In  ov^nillng  ap- 
pellant's demurrer  to  the  first  and  second  par- 
agraphs of  the  complaint,  and  each  of  them. 
(4)  The  court  erred  in  overruling  appellant's 
motion  for  a  new  trIaL  QS>)  The  court  erred 
In  overruling  appellant's  motion  in  arrest  of 
Judgment  Originally  the  complaint  was  in 
two  paragraphs.  At  the  trial  the  second  para- 
graph of  the  complaint  was  dlBmlsaed,  thus 
leaving  the  first  paragraph  alone  In  the  record. 
The  cause  of  action  as  stated  in  the  complaint 
It  based  upon  an  alleged  failure  of  the  appel- 
lant to  comply  with  the  reanlrements  of  the 
act  of  1877.  Rev.  St  18M,  U  5312^18  (Rev. 
St  1881,  S!  4025-1031).  This  Is  not  contro- 
verted by  appellee. 

It  Is  Insisted  that  the  complaint  is  fatally 
defective  In  failing  to  aver  Uiat  the  animal 
was  killed  in  the  county  of  Delaware.  Un- 
der the  statute  upon  which  this  acHon  la 
based,  the  complaint  must  show  the  animal 
was  killed  In  the  county  In  which  the  action 
was  institnted.  Railway  Co,  t.  Johnson,  11 
Ind.  App.  828b  86  N.  B.  T66»  and  cases  dted. 
Tht  queatloii  m  to  mMA  omlasion  mai;  ba 


raised  by  demurrer,  ox  aaa^nment  of  oror  for 
the  want  of  Jurisdiction,  or  by  motion  in  ai>^ 
rest  of  Judgment  (Railway  Co.  v,  Johnson, 
supra),  but  not  by  a  demurrer  for  want  of 
sufficient  facta  to  constitute  a  cause  of  ac- 
tion (Railway  Co.  v.  Flahback,  6  Ind.  App. 
403,  32  N.  E.  346;  RaUwoy  Co.  v.  Wheeler 
[Ind.  App.]  42  N.  E.  489).  In  the  present  case 
the  question  Is  properly  raised  by  the  motion 
In  arrest,  and  by  the  assignment  of  error  that 
the  court  below  did  not  possess  Jurisdiction  of 
the  subject  of  the  action.  We  think,  how- 
ever, the  complaint  sufficiently  show  a  the  ap- 
pellee's cow  was  killed  In  Delaware  county. 
It  Is  averred  In  the  complaint^  in  substance, 
tliat  the  appellant  operated  a  railroad  in  Dela- 
ware county,  Ind.,  between  Muncle  and  Oak- 
vlUe,  In  said  county,  and  that,  while  said  cow 
was  on  said  corporation's  right  of  way  and 
railroad  track  (having  entered  the  same  at  a 
point  where  said  Une  of  road  and  right  of  way 
was  Insecorely  fenced  and  insufficient  to  keep 
out  stock,  etc.),  she  was  struck  and  hit  by 
tbe  appellant's  locomotive  and  train  of  cars, 
was  thrown  from  said  railroad  track,  and 
killed.  It  thus  appears,  by  the  clearest  Im- 
plication, that  the  animal  was  killed  In  Dela- 
ware county.  If  the  appellant's  road  was  In 
that  county,  as  is  averred,  and  the  animal 
was  killed  upon  said  road  or  track.  It  must 
have  been  run  down  and  Idlled  in  the  county 
also. 

It  Is  further  contended  that  tbe  court  erred 
In  permitting  a  witness  to  testify  that  a  cer- 
tain cattle  guard  maintained  by  the  appellant 
was  not  a  sufficient  cattle  guard  to  turn  and 
keep  stock  off  of  ap[)ellant'8  right  of  way. 
The  objection  to  such  testimony  Is  that  it  la 
only  the  opinion  of  the  witness,  and  that,  too, 
upon  a  matter  to  be  determined  by  the  Jury. 
Railway  Co.  v.  Hale,  93  Ind.  79;  Railroad 
Co.  V.  Modesltt,  124  Ind.  212,  24  N.  B.  986; 
Rallrond  Co.  v.  Jackson,  5  Ind.  App.  547,  32 
N.  E.  793.  It  would  certainly  not  have  been 
error,  had  the  court  excluded  the  testimony, 
even  If  we  concede  that  the  witness  was  an 
expert  Was  it  error  to  admit  It?  Besides 
this  witness,  five  other  witnesses  testified  to 
facts  conclusively  showing  tbe  insecure  and 
unsafe  condition  of  tbe  cattle  guard,  and  there 
was  no  conflict  In  their  testimony  upon  this 
point  The  appelLmt  introduced  no  evidence 
to  the  contrary.  The  evidence  was,  therefore, 
uncontradicted,  and  but  one  inference  could 
have  been  drawn  from  it,  via.  that  the  cattle 
guard  was  insufficient  to  keep  out  atock. 
Granting,  therefore,  that  the  opinion  of  the 
witness  referred  to  should  not  have  been  al- 
lowed to  be  given,  we  do  not  perceive  how 
the  appellant  could  have  been  harmed  the 
ruling. 

Some  complaint  Is  aJao  made  of  the  Inatme- 
tlons  given,  but  upon  examination  w  Cad 
them  correct  Judgment  afflrmed. 
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TODD  T.  EBBNB. 

OSvpceme  Jndidal  Oonzt  ct  MaMBduiwtU. 
Hampshire.    Not.  24,  IM) 

Damaoks— Bkeacu  or  Contract— Etidskcb. 
In  an  action  for  breach  of  contnct,  it 
peered  that  the  contract  provided  for  a  theatri- 
cal performance  for  a  aingle  night,  in  which 
plaintiff  should  bear  the  principal  ezpenae;  that 
defendant  was  to  furnish  (%rtain  stage  scenery, 
the  coetumes,  and  the  players;  and  that  plain- 
tiff waa  to  have  75  per  cent.,  and  defendant  29 
per  cent.,  of  the  groH  receipt*.  Plaintiff  was 
at  no  expense,  and  bad  not  sold  anj  tickets. 
The  only  evidence  as  to  damages  was  that  de- 
fendant was  an  actor  of  high  repute;  that  dur- 
ing previous  years  he  had  played  in  the  same 
boUding  to  large  houses;  that  the  city  Is  the 
seat  of  a  college,  the  students  of  which  insured 
a  crowded  house.  Beid,  that  the  court  proper- 
ly excluded  evidence  by  plaintiff  based  on  his 
own  experience  in  the  management  of  such 
hoos^  and  the  knowledge  of  the  cash  receipt* 
of  similar  piays  at  the  same  place  under  the 
same  auspices,  to  show  what  his  share  of  the 
receipts  nnder  the  contract  would  hare  amonnt- 
ed  to  If  defendant  had  fulfilled  his  agremmt. 

Exceptions  from  superior  court,  Hampshire 
county. 

ActloD  by  William  H.  Todd  against  Thomas 
Reene  for  tn^ch  of  contract  There  was  a 
Tcrdict  directed  by  the  comt  In  favor  of  plain- 
tiff for  nominal  damages,  and  he  excepts.  Ex- 
cepHona  overmled. 

B.  O.  Dwlght,  for  plabitlfC.  A.  L.  Greei^ 
for  defendant 

FIEIfD,  d.  J.  The  contract  set  ont  in  the  pa- 
pers before  ns  appears  to  be  mider  seal,  and  to 
hare  been  entered,  into  betweoi  Edwin  Arden, 
ot  tlie  first  part,  and  William  H.  Todd,  of  the 
aecond  part  The  par^  of  the  first  part  "hereby 
engages  to  play  Mr.  Thomas  Eeeue  and  his 
supporting  company  at  Northampton,  Mass.,  for 
a  period  of  one  night,"  etc.  The  pohit  seems 
not  to  have  been  taken  that,  as  this  Is  a  con- 
tract under  seal,  only  the  parties  who  signed 
and  sealed  It  can  sue  or  be  sued  upon  It.  The 
exceptions  r^te  only  to  the  rule  of  damages, 
^e  contract  ccmtemplated  a  theatrical  perform- 
ance tor  a  single  night,  In  which  the  plaintiff 
sboold  bear  the  prindpal  expenses  of  furnish- 
ing the  place  of  mtertalnment,  which  was  the 
Northampttm  Academy  ot  Muslt^  and  of  fur- 
nishing the  music,  the  necessary  stage  hands, 
the  advertising  In  the  dally  and  wed^y  news- 
papers, the  bill  posting,  and  the  "p^ishabie  and 
imperishable  properties  and  scenic  and  mechan- 
ical effects  called  for  in  scoies  and  other  plots 
famished."  The  defendant  wasto  furnish  cer- 
tain stage  BceneiT,  the  costumes,  and  the  actors 
and  actresses.  The  party  of  the  first  part  was 
to  have  75  per  cent,  of  the  gross  receipts,  and 
the  party  of  the  second  part  2o  per  cent.  There 
are  other  stipulations,  concerning  the  price  of 
tickets,  the  free  list,  etc.  The  defendant  failed 
to  pl^  as  had  been  agreed  upon.  The  plaintiff 
"had  been  at  no  expense,  and  bad  not  engaged 
or  sold  any  tickets  or  seats  to  the  play  so  as 
aforesaid  contracted  for."  The  name  of  the 
play  Is  not  given  In  the  contract,  but,  from  the 
excqptlODB,  It  seems  to  have  been  understood 
v.45M.K.no.3--6 


tb&t  It  shoQld  be  <«ie  of  Sbala^>eare'8  trage- 
dies. The  exceptions  recite,  "The  plaintiff 
then  offMed  to  prove  by  his  own  testimony, 
based  upon  his  ejcperlence  In  the  management 
of  the  said  Academy  of  Music,  and  knowledge 
of  the  cash  receipts  <a  slmUar  plays  at  the 
Academy  under  the  same  auspices,  wtiat  the  at- 
tendance would  have  been,  and  what  his  share 
of  the  receipts  under  the  contract  In  suit  would 
have  amounted  to.  If  defendant  had  fulfilled  hi& 
agreement."  The  court  excluded  the  testimony, 
and  ordered  a  verdict  for  the  plaintiff  for  nom- 
inal damages.  The  plaintiff's  only  other  evi- 
dence on  the  subject  of  damages  was  to  the 
effect  that  the  defendant  is  an  actor  "ot  high 
r^ute  and  pcqtulartly,  especially  in  rendering 
the  tragedies  of  Shakespeare;  that  during  the 
previous  year  the  defendant  had  played  in  said 
Academy  of  Music  to  a  large  house";  and  "that 
Northampton  Is  the  seat  of  Smith  College,  an 
Institution  attended  by  many  hundred  womra 
students,  who  largely  patronize  representations 
of  Shakespearian  plays  as  a  means  of  educa- 
tion, and,  by  their  attendance,  insure  a  crowded 
house."  The  facta  put  In  evidence  seem  to  us 
to  afford  no  satisfactory  tiasls  of  ctnnparlson  on 
which  to  red£on  the  profits,  if  any,  which  might 
have  been  received  by  the  plaintiff  If  the  de- 
fendant bad  kept  the  cfmtract  There  are  too 
many  elements  (tf  imcertalnty  and  conjecture  to 
make  it  safe  to  rely  upon  opinions  such  as  the 
plaintiff  offered  to  give.  The  performance  was 
to  be  for  a  single  night  If  a  ciHnparison  was 
to  be  made,  it  naturally  would  be  with  the  de- 
fendant's performance  of  the  year  before;  but 
It  does  not  as^eax  that  the  supporting  c(»npany 
was  the  same,  and  nothing  spears,  except  that 
the  year  before  the  defendant  played  "to  a  large 
bouse."  We  are  of  the  (pinion  that  the  ruling 
waa  right  Noble  v.  Hand,  163  Mass.  2SU,  30 
N.  E.  1020;  Brovm  v.  Smith,  12  Cush.  366; 
Bemsteha  v.  Meech,  130  N.  Y.  354,  29  N.  E. 
25S;  Mo88  T.  Tompkins.  60  Hun,  2S8,  23  N.  Y. 
Supp.  623;  Id.,  144  N.  Y.  6S9.  30  N.  B.  85S. 
ExoeptioDS  overruled. 


(in  Uasi.  154) 

KEET  V.  MASON. 

(Snpreme  Judicial  Court  of  Massachusetts. 
Franklin.    Nov.  24,  1890.) 

Nsw  Trial— DiscRETiOK  of  ConuT — Tkial  with- 
out JCRT — NKVLT-DiaCOVEKEIt  EviDKNCE. 

Where  a  case  is  tried  by  the  court  without 
a  jury,  it  has  discretion  to  set  aside  its  finding, 
and  order  a  new  trial,  on  a  sliowiog  of  newly- 
discovered  evidence,  it  of  opinion  that  such  ev- 
idence would  mnterinlly  change  the  finding, 
though  the  evidence  is  cnmulative,  and  might 
have  been  discovered  by  due  diligence. 

Exceptions  from  superior  court,  Franklin 
county;  Elisba  B.  Maynard,  Judge. 

Action  by  NevTton  W.  Eeet  against  Abbott 
M.  Mason  for  the  seduction  of  plaintiffs  wife. 
On  motion  of  plaintiff  a  finding  by  the  court 
was  set  aside,  and  defendant  brings  excep- 
tions.   Exceptions  overraled. 

Conant  &  Conaut,  for  plaintiff.  W.  O.  Bas- 
aett  and  T.  G.  Bpauldlng,  for  defendant 
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MORTON,  J.  This  case  was  tried  by  the 
court  without  a  Jury.  The  defendant  asked  a 
ruling  "that  the  motion  and  affidarlts  do  not 
make  a  case  In  law  for  a  new  trial"  The 
court  did  not  rule  as  thus  requested,  bat,  har- 
Ing  been  Influenced  In  its  finding  by  the  tes- 
timony of  one  RobUns  In  reference  to  an  al- 
leged cohabitation  by  the  plaintiff  with  his 
wife  after  her  seduction  by  the  defendant,  and 
"being  of  opinion  that  the  evidence,  as  out- 
lined  by  the  affidavits,  If  given  and  believed, 
would  materially  change  the  finding,  set  the 
finding  aside,  and  ordered  a  new  trial."  The 
defendant  contends  that  the  evidence  dis- 
closed by  the  affidavits  was  cumulative,  and 
might  have  been  discovered  by  due  diligence 
before  or  during  the  trial.  But,  assuming 
that  to  be  so,  it  would  not  follow,  as  matter 
of  law,  that  the  court  had  not  the  power  to  set 
aside  the  finding,  and  grant  a  new  trial.  If 
satisfied  'that  Justice  reoulred  It  to  l>e  done. 
The  court  did  not  rule  that  newly-discovered 
evidence,  which  was  cumulative,  and  which 
might  have  been  discovered  by  due  diligence, 
W0UI4  justify  setting  aside  the  verdict  as 
matter  of  law,  and  was  not  asked  in  terms  bo 
to  rule.  What  It  did  was  to  decline  to  rule 
that,  as  matter  of  law,  the  motion  and  affida- 
vits did  not  make  out  a  case  for  a  new  trial, 
and  then  to  set  aside  the  verdict  because, 
having  tried  the  case  Itself,  It  was  convinced 
that  the  evidence.  If  believed,  would  have  ma- 
terially changed  the  result.  This  It  bad  the 
right  to  do,  In  the  exercise  of  a  sound  discre- 
tion, even  though  the  evidence  was  cumula- 
tive, and  mlffht  have  been  discovered  by  due 
diligence  (Ellis  v.  Glnsburg,  163  Mass.  143, 
39  N.  E.  800);  and,  as  we  Interpret  the  bUl  of 
exceptions,  this  la  what  It  did  do;  and  we  can- 
not say  that  there  was  an  abuse  of  Its  discre- 
tion. Whether,  In  all  cases  where  a  new  trial 
is  sought  for  newly-dlacovered  evidence  which 
Is  merely  cumulative,  and  might  have  been 
discovered  by  due  diligence,  and  there  Is  no 
exercise  of  the  discretionary  power.  It  should 
be  refused,  no  matter  how  convincing  such  ev- 
idence may  be,  is  a  matter  which  we  do  not 
find  It  necessary  to  consider  In  this  case,  and 
on  which  we  express  no  oirfiiloii.  Exceptions 
ovwmled. 

067  Mua.  176) 

COMMONWBAI/TH  t.  HATES. 

(Supreme  Judicial  Court  of  Mamachosetts. 
Plymouth.    Nov.  24.  1886.) 

Ihtqxicitiko  Liquors— TTxlawfui.  Ubb  ov  Prbk- 
isBB  BT  Tbnant— Liability  or  Ownbr. 
Where  the  ownn-  of  a  tenement,  with  foil 
knowledge,  permits  the  teaant  to  use  a  portion 
of  the  premises  not  leased  by  him  for  the  Illegal 
sale  or  keeping  of  intoxicating  liquora,  be  is 
liable  for  maintainlDg  a  nuisance,  irrcBpective 
of  the  fact  that  he  has  no  Interest  In  Uie  liq- 
uors himself. 

Exceptions  from  superior  court,  Plymouth 
county;  Albert  Mason,  C  J. 

John  Hayes  was  fotmd  gull^  of  maintain- 
ing a  common  nuisance  by  keeping  and  maln- 
telnlng  a  traement  used  for  the  lU^al  sale  ojC 


Intoxicating  Ilquoza,  and  excepted.  Excep- 
tions ofraroled. 

Ibis  was  a  complaint  diars^  the  defend- 
ant with  maintaining  a  liquor  nuisance  in 
BnM&bHi,  between  January  1,  18Ki,  and  Sep- 
t ember  26,  1885.  There  was  evidence  tending 
to  show  tbat  between  the  dates  In  said  com- 
plaint large  numbers  of  mai  were  seen  to  go 
to  the  premises,  vrtiidi  consisted  of  a  bouse 
^tb  a  large  barn  attached  Ibaeto,  tbe  bam 
facing  the  street,  and  standing  from  60  to  70 
feet  distant  from  It;  that  men  were  aeea  to 
go  to  tbe  bam  and  Into  the  yard  sober,  and 
come  away  Intoxicated;  tbat  the  defendant  was 
often  In  the  driveway  between  tbe  street  and 
the  bam,  talking  to  the  people  as  they  went 
and  came  to  and  Cram  tbe  bam.  There  was 
also  evidence  tending  to  show  tbat  on  several 
occasions  In  January  and  February,  1895,  one 
Goodall  bad  gone  into  tbe  bam,  found  the  de- 
fendant and  one  Campbell  thoe,  called  for 
llqnor,  received  It  from  and  paid  tbe  money 
for  It  to  Campbell,  and  came  avray.  Upon 
the  service  of  a  Beardi  warrant  on  September 
25,  1885,  liquors  were  found  In  tbe  bam.  In 
the  harness  room,  under  the  floor  of  the  shed 
or  kitchen.  There  was  no  dispute  but  that 
the  defendant  owned  tbe  premises,  and  lived 
In  the  house  from  January  to  ilUj,  1805. 
There  was  also  evidence  tending  to  show  that 
between  May  1st  and  Beptonber  2601  defend- 
ant was  living  at  bis  summer  home  at  Onset, 
but  came  to  bis  bouse  in  BrocktoB  every  two 
or  three  weeks,  coming  on  Saturday  evenings, 
and  remaining  uqtll  Monday  morning;  tbat  on 
such  Sundays  be  was  about  tbe  place,  seebig 
and  talking  to  the  people  going  and  coming  to 
and  from  tbe  bam.  The  defendant  cttereA 
Campbell  as  a  witness,  vbo  testified  that  be 
hired  of  the  defendant  two  rooms  In  the  second 
story  of  the  bam.  a  stall  for  bis  bors^  vritb 
privileges  of  keet^ng  his  hay,  grain,  and  car- 
riage In  said  bam.  In  common  with  others  to 
whom  defendant  also  let  stall  room,  and  the 
privilege  of  using  tbe  harness  room  that  was 
connected  with  the  bam;  that  for  these  rooms 
and  privileges  he  was  to  take  care  of  defend- 
ant's horse,  and  do  the  chores  about  the  bam; 
that  tbis  arrangement  continued  until  May  1st, 
when  defendant  went  to  Onset,  after  which 
time  be  paid  to  tbe  defendant  one  dollar  per 
week  in  adiStlon  to  the  work  he  did,  and  also 
took  care  of  the  bam.  Campbell  also  testified 
that  soon  after  he  took  pcssesslcm  of  the  rooms 
he  commenced  to  sell  liquor,  keeping  It  In  the 
cellar  of  the  bam,  the  harness  room,  under  tbe 
floor  of  the  shed  or  Utcben,  and  under  tbe 
eaves  In  the  back  part  of  the  second  story  of 
the  bam;  tbat  be  made  frequent  sales  In  said 
bam  and  harness  room;  that  defendant  knew 
that  be  kept  liquor  on  the  premises,  and  sold  It 
there,  but  had  no  Interest  or  ownership  In  the 
liquors,  or  In  the  business  of  selling  them; 
that  defendant  never  made  any  of  the  sales. 
The  defendant  requested  the  court  to  ^ve  the 
following  Instmction:  "If  tbe  jury  find  that 
the  defendant  had  no  Interest  In  and  no  owner- 
ship of  the  Intoxicating  Uqnors  sold  19^  Oamp- 
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bell,  they  must  return  a  verdict  of  Dot  gnllty , 
under  tiie  form  of  complaint."  The  court  re- 
fused to  give  tills  InBtraetloD,  but  gave  tbe  Ju- 
ry this  Instruction:  "That,  if  the  jury  ahould 
find  that  the  defendant  kept  or  maintained  said 
premises,  and  that  any  part  thereof  which  was 
not  let  to  or  hired  by  said  Campbell  was,  with 
the  assent  of  the  defendant,  used  for  the  Ille- 
gal sale  Of  keeping  for  sale  of  IntoxIcatlDg 
liquors,  and  that  was  me  of  the  purposes  for 
which  said  premises  were  kept  by  the  defend- 
ant, he  should  be  convicted."  The  defendant 
alleged  exceptions  to  the  refusal  to  rule  as  re- 
quested and  to  this  Instruction  given.  The 
Jury  returned  a  TMdlct  of  guilty. 

B.  O.'  Harris,  Dlst.  Atty..  for  the  commtm- 
wealth.  H.  Kingman,  for  defendant 

MORTON,  J.  The  complaint  alleged.  In 
substance;  that  the  defendant  kept  and  main- 
tained 8  common  nuisance  by  ke^jtlng  and 
mflintainit^  a  tenement  which  was  used  by 
him  foB  the  Illegal  keei^ng  and  sale  of  Intoxi- 
catiDg  lignors.  The  Instructlm  requested 
would,  U  given,  have  required  the  jury  to  ac- 
quit the  defendant,  unless  they  found  that 
be  bad  an  Interest  in  or  was  an  owner  of  the 
liquor  sold  Igr  Campbell.  But  the  assent  of 
the  defeidant  to  the  nae  of  bis  premises  by 
Oanqibell  for  lll^;al  sales  would,  If  proved, 
hare  Justified  a  verdict  agataiat  Um  for  ke^ 
Ing  and  maintaining  a  common  nuisance.  The 
Jury  could  have  found  upoi  the  evidoice  that 
be  not  only  assented  to  such  a  lue,  but  asrist- 
ed  in  the  use,  as  a  proprietor;  and,  If  be  did,  be 
used  his  premises  for  the  Ulegai  keeidng  and 
Belling  of  intoxicating  liquor.  The  Instructioo 
which  was  requested  was  tber^ore  rightly  re- 
fused, and  that  whidi  was  gtvm  was  correct. 
Com.  T.  Reed,  162  Mass.  215,  SS  X.  E.  364; 
Com.  T.  Lynch,  160  Mass.  298,  35  X.  E.  851; 
Com.  V.  Churchill,  136  Mass.  148.  Exceptions 
overruled. 

on  Mass.  170) 

LA  FORTUNE  v.  .TOLLY  et  al. 

(Snineme  Judicial  Court  of  Massachusetts. 
Hampden.    Not.  24,  1896.) 

Muraa  aiu>  Sebvant— AsauHprioK  or  Bisk 

— EviDBNCB. 

1.  In  an  action  for  personal  injuries,  there 
was  evidence  that  defendant's  son  told  plaintiff, 
a  helper,  to  kindle  a  fire  on  Sunday  momiog  un- 
der a  boileri  that  iriaintiff  objected  because  he 
bad  never  performed  that  work  before;  that, 
about  half  an  hour  after  he  had  kindled  the  fire, 
an  explosion  occurred,*  which  blew  open  the 
fire-box  door  and  burned  plaintiff,  the  explo- 
sion being  caused  by  his  putting  too  many 
shavings  in  at  once;  that  the  furnace  and  trailer 
were  used  to  furnish  power  only  on  Sunday, 
being  utilized  on  week  days  to  bum  waste  shav- 
ings; that  piaintifC  had  been  there  on  Sundays 
but  twice  before,  and  during  his  service  had 
never  seen  the  door  blow  open,  though  it  had 
done  so  twice  Iwfore  the  accident,  to  defend- 
ant's knowledge;  and  that  it  was  a  helper's 
doty  to  obey  defendant's  son.  HHd,  that  plain- 
iSB  did  not,  as  a  matter  of  law,  assume  the  risk. 

2.  In  an  action  by  a  factory  helper  to  recover 
for  injuries  caused  by  an  explosion  occurring 
after  be  liad  lighted  a  fire  in  the  furnace  bj  di- 


rection of  defendant's  son,  evidence  that  de- 
fendant bad  told  hia  aon  to  kindlt;  the  fire  him- 
self on  this  occasion  is  not  admissible,  defena- 
ant  haviug  previously  testified  that  it  was  a 
helper's  duty  to  do  what  the  son  told  him. 

Exceptions  from  superior  court,  Hampden 
county;  E.  B.  Maynard,  Judffe. 

Action  by  Jean  Baptiste  LaFortuue  against 
James  Jolly  and  others '  to  recover  for  per- 
Konal  injuries.  There  was  a  verdict  for 
plalntlfT,  .and  defendants  bring  exceptions. 
Exceptions  overruled. 

Hilton  P.  Druce  and  Carroll  &  McGIintock. 
for  pioiutiff.  Brooks  &  Hamilton  and  Dick- 
son &  Kuowles,  for  defendants. 

LATHROP,  J.  This  iB  an  action  of  tort 
for  personal  injuries  sustained  by  the  plaln- 
tiflC  while  in  the  employ  of  the  defendants. 
The  Jury  found  for  the  plaintiff,  and  the 
case  comes  before  us  on  the  defendants'  ex- 
ceptions. Under  the  ruling  of  the  court,  the 
only  questions  which  are  now  before  us 
arise  under  the  first  and  third  counts  of  the 
declaration,  which  are  at  common  law.  The 
first  count  alleges  negligence  on  the  part  of 
the  defendants  In  falling  to  Instruct  the 
plaintiff  In  his  duties,  and  to  warn  him  as  to 
the  dangers  thereof.  The  third  count  alleges 
that  the  defendants  negligently  failed  to 
furnish  the  plaintiff  with  a  reasonably  safe 
and  suitable  place  in  which  to  work.  The 
plaintiff  was  a  chipper  and  helper  In  tbe  de- 
fendants' factory;  and  his  general  duty  was 
to  chip  and  file  off  the  rough  edges  of  cast- 
ings, and  to  assist  the  other  men  when  call- 
ed upon  to  do  so.  On  June  8, 1895,  tbe  plain- 
tiff was  told  by  John  Jolly,  a  son  of  one  of 
the  defendiints,  to  kindle  a  fire  under  one  of 
the  twllera  on  tbe  morning  of  the  next  day, 
which  was  a  Sunday.  He  objected  on  the 
ground  that  he  was  afraid  to  do  it,  as  he  had 
never  done  It  before.  Jolly,  however,  insist- 
ed upon  the  plaintiff's  obeying  him;  and  the 
next  morning  the  plaintiff  put  shavings  in 
the  furnace,  lighted  them,  continued  to  stuff 
la  more  shavings,  and,  more  than  an  hour 
after  tbe  fire  was  started,  there  was  an  ex- 
plosion inside,  the  door  of  the  fire-box  flew 
open,  and  the  plaintiff  was  seriously  burned. 
There  was  evidence  to  show  that  the  cause 
of  the  explmlon  was  that  too  many  shavings 
were  put  In  at  once,  thereby  stopping  the 
draft,  and  preventing  the  gas  formed  by  the 
combustion  from  passing  off  by  the  chlmfiey. 
The  defendants  contend  that  It  was  not 
within  the  scope  of  the  pl&IutUTs  duties  to 
light  the  fire  under  the  boiler.  But  there 
was  certainly'  evidence  for  the  jury  on  this 
point.  James  JoUy,  one  of  the  defendants, 
testified  that  "it  was  the  helpers*  business  to 
do  what  John  Jolly  told  them,"  and  that  "It 
was  a  part  of  the  helpers'  business  to  light 
this  fire."  While  it  appears  in  evidence  tliat 
tbe  plaintiff  was  reluctant  to  build  the  fire, 
because,  as  he  said,  he  had  never  done  so 
before,  and  was  afraid  of  danger  from  an 
explosion,  or  from  being  burned,  yet  It  does 
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not  appear  that  he  knew  anything  about  any 
risk  from  the  door  of  the  fire  box  blowing 
open.  On  the  contrary,  he  testified  that  be 
never  saw  the  door  blow  open  before,  al- 
though he  had  worked  there  for  two  years 
and  two  months.  The  risk  was  not  an  obvi- 
ous one,  nor  can  it  be  said,  as  matter  of  law, 
that,  If  be  did  not  know  it,  he  ought  to  have 
known  it.  The  furnace  and  boiler  were  not 
used  on  week  days  to  furnish  power.  The 
furnace  was  then  used  to  burn  the  waste 
shavings.  On  Sundays  the  furnace  and  boil- 
er were  used  for  power.  The  plaintiff  testi- 
fied that  he  had  been  there  on  Sundays  only 
twice  before.  The  plaintiff  had  never  before 
been  called  upon  to  maJke  the  fire  and  get  up 
steam;  this  work  being  generally  done  by 
one  Kelley,  who  was  HI  at  the  time  of  the 
accident  We  are  of  opinion  that,  under 
these  circumstances,  if  cannot  be  said,  that, 
as  matter  of  law,  the  plaintiff  took  the  risk. 
One  of  the  defendants,  at  least,  knew  that 
the  door  of  the  fire  box  had  blown  open  sev- 
eral times  before  the  accident,  and  the  dan- 
ger was  obvious  If  the  door  should  blow 
open.  While  this  defendant  testOed  that  he 
spoke  on  Saturday  to  his  son  John  to  stare 
up  the  fire,  and  that  he  gave  no  Instruction 
to  his  son  with  reference  to  the  plaintiff 
starting  the  fire,  yet,  as  he  also  testified  that 
ft  was  the  helpers*  duty  to  do  what  John 
told  them,  we  are  of  the  opinion  that,  fl 
John  directed  a  helper  who  did  not  know  the 
danger  to  build  the  fire,  and  failed  to  give 
him  proper  Instructions,  he  represented  for 
this  purpose  the  defendants,  and  they  are 
liable  for  his  neglect.  BJbjian  v.  Rubber  Co., 
164  Mass.  214,  220.  41  N.  E.  265. 

On  the  third  count  the  defendants  asked 
the  court  to  instruct  the  Jury  as  follows: 
"There  is  no  suflJelent  evidence  that  the  de- 
fendants negligently  failed  to  furnish  the 
plaintiff  with  a  reasonably  safe  and  suitable 
place  In  which  to  work,  and  there  can  be  no 
recovery  on  that  ground."  We  are  of  opin- 
ion that  this  request  was  rightly  refused. 
If  we  assume,  in  favor  of  the  defendants, 
that  there  was  no  evidence  that  the  furnace 
or  boiler  was  defective  or  dangerous  when  a 
fire  was  properly  made  therein,  yet  If  there 
was  danger  when  a  fire  was  made  In  the  fur- 
nace by  an  Inexperienced  employ^,  who  was 
ordered  to  make  it,  and  this  danger  was 
known  to  the  employer  and  not  to  the  em- 
ploye, and  no  instructions  w^e  given  to  the 
employe,  it  may  properly  be  said  that  he 
is  set  to  work  In  a  dangerous  place.  Coombs 
V.  Cordage  Co.,  W2  Moss.  572.  There  was 
evidence  for  the  jury  upon  all  of  these 
points. 

The  defendants  offered  to  show  that  James 
Jolly  gave  Instructions  to  his  son  John  to 
start  up  the  fire  himself.  Evidence  of  this 
was  excluded,  and  the  defendants  excepted. 
We  have  already  recited  the  testimony  of 
James  Jolly  as  to  the  authority  of  John  to  call 
upon  the  helpers  to  make  the  fire.  If  John 
had  this  general  aathorlt7f  evidence  fbat  Oils 


authority  was  secretly  withdrawn  on  the  par- 
ticular occasion  in  controversy  was  Incompe- 
tent, and  was  properly  excluded.  Eiceptkmi 
orenifled. 

(167  Ham.  US) 
RILET  V.  BOEHM. 

(Supreme  Judicial  Co  art  of  Massachiuetts. 
Bristol.    Nov.  24,  1896.) 

Evidb:tcb— Book  or  Acoocnt. 

1.  It  is  not  error  to  refuse  to  admit  in  evi- 
dence,  as  a  book  of  account,  a  vest-pocket  book, 
used  tor  making  memoranda  in  n^^ard  to  any 
matter  of  which  the  owner  wished  to  make 
note. 

2.  A  book  of  account  Is  inadmissible  to  iMrove^ 
from  the  absence  of  an  entry  therdn,  that  cer- 
tain money  was  not  paid. 

Exceptions  from  superior  court,  Bristid 
county;  Robert  R.  Bishop,  Judge. 

Action  by  Michael  Riley  against  Max  8. 
Boehm.  There  was  a  verdict  for  plaintiff* 
and  defendant  excepts.  Overruled, 

J.  W.  Gummlngs,  E.  HIgginson,  and  0.  R. 
Cummings,  for  plaintiff.  Swift  &  Grlme^  2or 
defendant. 

MORTON,  J.  The  mere  fact  that  an  entry 
is  made  contemporaneously  with  the  trans- 
action which  It  purports  to  record  does  not  of 
Itself  entitle  it  to  admission  as  a  piece  of 
substantive  evidence.  It  must  also  appear 
to  have  been  made  in  the  regular  course  of 
business,  under  such  circumstances  as  to 
Import  trustworthiness.  Donovan  v.  Rail- 
road, 158  Mass.  451.  33  N.  E.  583.  It  la  for 
the  presiding  justice  to  say,  in  the  first  in- 
stance, whether  the  record  Is  of  sutA  a  char- 
acter, and  his  decision  will  not  be  interfered 
with  unless  clearly  wrong.  Cogswell  v.  Dol- 
liver,  2  Mass.  217,  222;  Hawks  v.  Inhabit- 
ants of  Charlemont,  110  Mass.  110;  Com.  t. 
Coe,  115  Mass.  481,  504,  505;  Com.  v.  Mor- 
gan, 159  Mass.  376,  34  N.  E.  458;  1  GreenL 
Ev.  (10th  Ed.)  i  118,  note  1.  In  the  present 
case  the  entry  which  was  relied  on  was  con- 
tained In  a  small  book,  such  as  Is  usually 
carried  In  'a  vest  or  side  pocket,  and  was 
used  for  making  mem(»-anda  In  regard  to 
any  matter  which  for  any  reason  the  defend- 
ant desired  to  note.  We  cannot  say  that 
the  court  was  not  justified  In  holding  that 
the  character  of  the  book  gave  It  no  stand- 
ing. Moreover,  the  book  was  offered,  not  as 
containing  an  entry  relating  to  the  cash  In 
question,  but  as  showing,  from  the  absence 
of  an  entry,  that  the  money  was  not  paid  as 
the  plaintiff  said  that  it  was;  that  is,  the 
argument  was  that,  If  the  defendant  had  re- 
ceived the  money,  he  would  have  entered  It 
in  the  book,  and,  because  there  was  no  entry, 
he  did  not  receive  it.  Ti\iB  was  Inadmlaslble. 
Morse  v.  Potter,  4  Gray,  292. 

Neither  of  the  two  letters  which  were  of- 
fered by  the  defendant,  and  excluded,  was 
competent.  The  first  was  by  the  firm  of 
which  the  defendant  was  a  memlwr,  to  the 
plainUff,  and  contained  no  reference  to  tbe 
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snbject-nuitter  of  tbe  suit  It  Is  dlfflcnlt  to 
conc^Te  on  what  groand  It  was  offered,  and 
the  defendant  has  not  argued  that  It  was 
admissible.  The  other  letter  was  from  the 
defendant  to  his  partners,  and  also  contain- 
ed no  reference  to  the  sabject-matter  of  the 
ratt.  It  was  entirely  res  Inter  alios. 

If  the  testtmony  of  Murphy  was  Incompe- 
tent, as  the  defendant  contends,  It  did  him 
no  harm.  Bat  we  think  that  It  was  admissi- 
ble to  corroborate  Paquln.  It  tended  to  fix 
the  date  which  was  in  dlspvtei—when  Pa- 
quln said  the  plaintiff  gave  the  defendant 
money.  Bzceptlons  orermled. 


<ie7  MasL  19$) 

DAMON  et  aL  T.  OARROI^  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

SnCFolb.    Nov.  24.  1896.) 
Nbw  Teui-~Hbwlt-1)i8covkrkd  Evidbsoe. 

On  a  motion  tat  a  new  trial  on  the  sronnd 
of  newlT-dlBCOvered  eridence,  it  appeorw  ttiat 
■nch  evidence  was  an  amendment  of  the  recoid 
of  proceedines  In  a  monldpal  conrt;  that  the 
facte  on  which  the  amendmeot  was  foanded 
were  known  at  least  to  one  of  defendants  before 
the  action  was  brought;  that  no  effort  was 
made  at  the  original  trial  to  have  the  reimrt 
amended,  and  no  request  was  made  to  bare  the 
case  poHtpoued  iu  order  that  the  record  might 
be  BO  amended.  At  tbe  oiiglnal  trial,  defend- 
ants filed  their  bill  of  exceptions  to  mlingB,  and 
waited  more  than  14  months  after  the  trial, 
nntn  auoh  exception  had  been  overruled  by  the 
snpreme  judicial  court,  before  making  their  mo- 
tion for  a  new  trial.    Held  properly  denied. 

Exceptions  ftom  superior  court,  Suffolk  coun- 
ty; Daniel  W.  Bond,  Judge. 

Action  by  Gustavua  A.  Damon  and  others 
against  Ildward  Carrol  and  others,  in  which 
there  was  a  vo^ict  tor  plaintiffs.  A  motion 
for  a  new  trial  on  the  ground  of  newly-dlscor- 
oed  evidence  was  denied,  and  defendants  ex- 
cept  Eneptloiis  ovoruled. 

Sherman  L,  Wh^ple  and  Bobert  W.  Frost, 
for  plalntlfffe.  EL  Dnnbam  and  Hemy  'Austin, 
for  defendants. 

ENOWI/rONt  J.  The  defendants  moved  fbr 
a  new  trial  on  the  ground  of  newly-discovered 
evldeDce^  and  filed  an  affidavit  in  support  of 
their  motion.  The  new  erldence  which  they 
sought  to  tntrodnce  was  an  amendment  at  the 
record  of  proceedings  In  one  of  the  municipal 
eonrts  of  Boston.  The  ^ts  on  whidi  the 
amoidments  were  founded  were  known  at  least 
to  (me  of  the  defmdants,  and  probably  to  both 
at  them,  b^bre  the  action  was  brought  The 
Judge  found  as  a  fact  at  the  hearing  upon  the 
motion  "that  no  effort  was  made  at  the  original 
Mai  of  the  action  to  have  the  report  amended, 
■nd  no  request  was  preferred  to  have  the  case 
postponed  in  order  that  the  record  might  be  so 
amended."  It  further  appears  that  the  defend- 
ants filed  their  bill  of  exceptioiu  to  mlli^  at 
the  original  trial  of  the  action,  and  waited  more 
than  14  months  after  the  trial,  until  tbe  excep- 
tions had  been  overruled  by  ttxla  court,  before 
maUng  their  moticm  for  a  new  trIaL  They  fail- 
ed utterly  to  nae  proper  dlUgoice  to  obtain  the 


evidaice  before  tbe  trial,  and  b^ore  the  plain- 
tiffs had  been  put  to  the  delay  and  expense  of  a 
hearing  in  this  court  upon  tbe  exertions.  The 
motion  was  rightly  overruled.  Gardner  t. 
Gardner,  2  Gray,  4S4r-144.  Exceptions  over* 
ruled,  with  doubfe  costs. 

(167  Mass.  159) 

WASON  V.  RANNEY. 

(Supreme  Judicial  Court  of  Massachuaetts. 
Hampden.    Not.  24,  1S96.)  . 

Dasn—CoNaTKCCTion— Vested  Rkmaindbr. 
A  quitclaim  deed,  after  reciting  the  parties, 
consideration,  and  description  of  tbe  property 
conveyed,  continued,  in  terms:  "Reserving  to 
myself  [grantor]  tbe  right  to  occupy  said  prem- 
ises for  myself  and  my  family  so  long  as  I  shall 
desire  so  to  do.  To  have  and  to  hold  the  afore- 
granted  premises  to  the  said  grantee  for  the 
full  term  of  his  natural  life,  and  after  his  death 
to  the  heirs  of  my  Iwdyi  to  have  and  to  hold 
to  their  nee  and  behoof  forever,  so  that  nether 

I,  the  said  [grantor],  nor  my  heirs,  nor  any  oth- 
er i>erson  or  persons  claiming  from  or  under  or 
In  the  name,  fight,  or  stead  of  me  or  them  by 
any  way  or  means,  have  any  estate,  right  titie, 
or  interest  of,  in,  and  to  the  aforesaid  premises, 
with  tbe  appnrtenancea."  Held,  that  on  tlie 
death  of  the  grantor  before  the  death  of  the 
grantee  the  hebrs  of  the  body  of  the  grantor 
would  take  the  remainder  as  of  the  death  of 
the  grantee. 

Report  from  superior  court,  Hampden  coun- 
ty; Francis  A.  Gasklll,  Judge. 

Writ  of  entry  by  Cecil  W.  Wason,  next 
friend,  against  Ambrose  Ranney,  to  recover 
a  tract  of  land.  There  was  a  finding  for  de- 
mandant, and  the  case  was  reported  for  the 
determination  of  the  supreme  Judicial  conrt 
Judgment  for  demandant 

An  agreed  statement  of  facts  and  the  ha- 
bendum of  the  deed  under  which  demandant 
claims  follow: 

Agreed  statement  of  fiicts:  "(1)  Cecil  W. 
Wason,  tbe  demandant,  is  a  minor  under  tbe 
age  of  21  years,  and  was  bom  August  29, 
1886,  and  Alice  S.  Timayenis  Is  hia  guard- 
Ian  and  next  frigid.  (2)  Said  Cecil  W.  Wa- 
son is  tlie  son  and  only  child  of  George  B. 
W.  Wason,  deceased.  Said  George  B.  W. 
Wason  was  bom  in  186T,  and  died  February 

II,  18»3.  (3)  Said  George  E.  W.  Wason  was 
the  son  and  only  child  of  George  T.  Wason. 
Said  George  T.  Wason  died  November  15. 
1880,  intestate.  (4)  Said  George  T.  Wason. 
In  1871,  March  13tb,  then  about  25  years  of 
age,  his  wife  living,  conveyed  to  bis  said  son, 
George  E.  W.  Wason,  then  about  4  yeara  of 
age,  by  deed,  a  copy  of  wWch  Is  hereto  an- 
nexed, marked  'A,*  and  made  part  of  these 
agreed  facta,  the  parcel  of  land  with  the 
buildings  thereon  described  In  said  deed, 
dtuated  In  said  Springfield,  being  tbe  de- 
manded premises.  At  tbe  time  of  said  con- 
veyance he  was  the  owner  In  fee  simple  of 
said  estate.  His  title  thereto  was  derived  as 
the  heir  of  Thomas  W.  Wason,  his  father, 
and  by  deed  from  tbe  other  heirs  and  the  wid- 
ow. Said  Thomas  W.  Wason  died  August 
21>  1870,  and  said  deed  from  the  other  helra 
was  dated  January  25, 1871.   (6)  Said  George 
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T.  Wason  retained  poflBesslim,  or  haA  the 
rentB  and  proflts,  of  said  estate  up  to  tlie 
time  of  bis  death,  In  1S80.  After  his  death, 
said  Oeorge  E.  W.  Wason  bad  possession  of 
eaJd  premise  and  the  rents  and  profits 
thereof.  (6)  November  12, 1888,  Geoise  B.  W. 
Wason  mortgaged  said  estate  to  Jerome  W. 
Hyde  to  secure  his  note  of  93.000.  and  this 
mortgage  was  duly  anlgned  by  said  Hyde  to 
Charles  O.  White,  May  13,  1889.  and  by  said 
White  to  Ambrose  A.  Ranney,  Uay  16,  1889. 
Deconber  19, 1889,  said  George  BL  W.  Wason 
conveyed  said  estate  to  said  Ambrose  A. 
Ranney,  the  tenant  In  said  wilt,  by  warrant 
deed  in  the  nsnal  form,  purporting  to  cout^ 
said  estate  In  fte  simple.  Since  said  deed  to 
said  Ranney,  he  has  had  possession,  and  col- 
lected the  rents  and  profits,  of  said  »tate, 
which  have  been  wholly  used  In  making  neces- 
sary repairs  thereon.  (7)  At  the  time  of  the 
death  of  said  Oeo^  T.  Wasm,  the  only  heir 
of  his  body  was  the  said  George  B.  W.  Wa- 
son. At  the  time  of  the  death 'of  said  QeoTge 
K,  W.  Waa(m,  the  only  heir  of  his  body  and 
the  body  of  the  said  George  T.  Wason  was  the 
fliUd  Cecil  W.  Wason,  the  demandant  It  Is 
agreed  that  no  damages  are  to  be  awarded  to 
either  party,  and  the  qneatlon  to  be  deter^ 
mined  la,  upon  the  foregoing  fiuits,  whether 
the  title  to  the  premises  in  qneatlon  Is  In 
Ambrose  A.  Ranm^',  undo:  his  mortgage  and 
deed  from  George  B.  W.  Wason,  or  in  CeoU 
W.  Wason,  depmdlng  upon  the  ooDstmctltBi 
of  the  said  deed  from  George  T.  Wason  to 
George- E.  W.  Wason  In  the  light  of  the  otii- 
er  facts  abore  set  forth." 

Habendum  of  deed:  "To  have  and  to  hcdd 
the  afore-granted  premises  to  the  said  Geo^ 
B.  W.  Wason  for  the  full  term  of  his  natural 
Ufe,  and  after  his  death  to  the  heirs  of  my 
body;  to  have  and  to  bold  to  their  use  and 
behoof  forever,  so  tlmt  neither  I,  the  said 
George  T.  Wason,  nor  my  hdrs,  nor  any  other 
person  or  persons  claiming  from  or  under  or 
in  the  name,  right,  or  stead  of  me  or  them 
by  any  way  or  means,  have  any  estate,  right, 
title,  or  interest  of.  In,  and  to  the  aforesaid 
premises,  with  the  appurtenances." 

F.  Rann^,  for  tenant.  W.  8.  Slocnm,  ttx 
demandant. 


FIELD,  a  3.  The  effect  of  the  deUveiy  of 
the  deed  of  Oeoi^  T.  Wason  to  George  BL 
W.  Wason  waa  to  vest  In  George  B.  W.  Wa- 
son an  estate  for  hla  life  In  the  land.  The  re- 
mainder, when  the  deed  waa  delivered,  was 
contingent,  for  If,  on  the  death  of  George  B. 
W.  Wason,  George  T.  Wason  was  alive,  there 
could  be  no  heirs  of  his  body  to  take  it,  and 
It  must  revert  to  him.  If  George  T.  .Wason 
ffled  befbre  the  death  of  George  E.  W.  War 
■on,  the  heirs  of  the  body  of  George  T. 
Wason  would  take  the  mnalnder;  and  the 
principal  Question  Is  wbetber  such  helra 
would  take  as  of  the  death  of  George  T. 
Wason  or  of  Cieorge  B.  W.  Wason.  A  ma^ 
Jfwlty  of  the  court  are  of  oi^nlon  that  theg^ 


would  take  as  of  the  death  of  Oeoise  B.  W. 
Wason.  Such  is'  the  meaning  of  the  lan- 
guage of  the  habendum  of  the  deed,  Into^ 
preted  In  the  ordinary  way,  and  there  are 
no  technical  rales  of  Jaw  which  prevent  the 
deed  tram  talcing  effect  according  to  Its  meaii- 
hig.  Enowlton  t.  Sanderson,  141  Uass.  82S, 
6  N.  B.  228;  Fargo  t.  Miller,  160  Uassi  225, 
22  N.  B.  1003;  Wood  t.  Bullard.  151  Maaa. 
324,  25  N.  B.  67;  Feck  t.  Carlton.  154  HaasL 
231,  28  N.  E.  166.  Judgment  for  the  de- 
mandant 


(187  Mass.  1CL> 

ENEEI4AND  T.  BRAINTREB  ST.  RY.  OO. 

(Supreme  Jadicial  Ooart  of  MaasacbDsetts. 

SafEoUc    Nov.  24,  1806.) 

COBPOHATIOKS  —  PoWBR    TO    ISBUB  PBOMISBOBT 

KoTBB — RioBTs  or  Bona  Fidb  Indorsbb. 
A  corporation  has  the  power  to  isiae  ddcm 
when  authorized  by  Its  board  of  directors;  and 
a  negotiauie  note  of  a  railroad  corporation, 
ecnted  by  anthority  of  its  board  of  directors,  Ib 
not  altra  vires,  and  the  corporatiMi  cannot  de- 
fend a^nst  it  in  the  hands  of  a  bona  fide  in- 
dorsee for  valoe  before  matnrity,  though  it  may 
hare  a  defense  against  the  payee,  and  Uie  direct- 
ors may  have  abused  their  authority  in  dheefr 
ing  its  esecotioD. 

Rep(»>t  from  superior  court,  SutTOlk  county; 
J.  B.  Richardson,  Judge. 

Action  by  Frank  B.  Kne^nd  against  ths 
Braintree  Street-Railway  Company  on  a  prom- 
issory note  executed  by  defendant  corporation 
to  one  Thayer,  who  was  one  of  its  directrars^ 
as  compensation  for  services  in  procuring  its 
franchise,  being  one  of  several  similar  notes 
given  to  defendant's  ofBceis.  Verdict  for  plahk- 
ticr,  and  case  reported.  Judgment  on  the  ver> 
diet 

Robert  F.  Herrlck  and  Guy  Cunningham,  for 
plaintiff.  Cbadea  O.  Gfaldc  and  Simon  X>arla 
for  defendant 

ALtl^lN,  J.  The  defendant,  commoB 
law,  had  the  poww  to  Incur  dehta,  to  oontnct 
for  the  payment  of  them,  and  to  give  prond»^ 
sory  notes.  Com.  t.  Smith,  10  AUen.  448,  465; 
Richards  t.  BaUroad  Co..  44  M.  H.  127,  18& 
There  is  no  statute  which  annulled  or  limited 
this  power.  To  ^ve  such  notes  was  not  ultra 
Thes.  Monument  Mat  Bank  t.  Globe  Woiia, 
101  Mass.  57.  By  Pub.  St  c  113,  i  0^  the 
immedktte  government  and  direction  of  ths 
affairs  of  the  defendant  company  were  vested 
In  tbB  buurd  of  directors.  Tne  board  of  di- 
rectors, therefori^  was  the  proper  body  to  au- 
thorixe  the  giving  of  prondssory  notes  In  ths 
name  of  the  corporation.  Sargent  t.  W^ister. 
13  Mete;  (Mass.)  497, 608;  WUUams  t.  Cheney. 
8  Gray,  215;  Lester  v.  Webb,  1  Allen.  84; 
Hendee  v.  Pbikerton,  14  Allen.  881,  387;  Shep 
man  v.  Fitoh.  98  Mass.  59,  64;  Saltmarah  r. 
Spauldlng,  147  Mass.  224,  228,  17  N.  E.  SIA; 
Cook,  Stodt,  Stockh.  &  Corp.  Law.  1  712.  In 
the  present  case  the  action  of  the  board  of 
directors  may  have  been  an  abnse  of  author- 
ity, and,  as  against  the  payee,  the  defendant 
may  have  had  a  defense.  Thla  It  la  nnneces- 
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aary  to  determine.  The  Jury  found  ttaat  the 
plaintiff  became  the  owner  of  the  note  before 
maturity,  for  Talne,  and  without  notice  of 
what  tt  was  given  for,  or  how  It  was  given. 
It  was  given  in  pm^uance  of  a  vote  of  the 
tward  of  directors.  It  was,  therefore,  the,  note 
of  the  corporation,  not  ultra  vires,  made  ne- 
gotiable by  Iti  terms;  and  the  plaintiff,  as 
indorsee,  may  recover  upon  It  Monument 
Nat  Bank  v.  Globe  Works,  101  Mass.  C7;  Mer- 
<diant8'  Nat  Bank  v.  Citizens  Gaslight  Co.,  159 
Mass.  606,  34  N.  E.  1083;  Genesee  Co.  Sav. 
Bank  V.  Michigan  Baige  Co..  62  Mich.  438,  17 
N.  W.  790,  and  18  N.  W.  206.  Judgment  on  Uie 
verdict 

(ler  Man.  ITS) 

DONAGHT  V.  MAGT  et  al. 

^apreme  Judicial  Court  of  Musachusetta. 
BrlstoL   Nov.  24,  1886^ 

HimtOIFAI.  COBPOKATIOaS  — •  POWBR  TO  ABOLISH 

OprtCB— TE.tuRB  or  Orricsa. 
A  mnnicipal  corporation  has  power  to  abol- 
ish an  office  durioK  the  term  of  an  Incumbent  by 
a  repeal  of  the  ordinance  creating  it,  and  b;  the 
repealing  ordinance  to  create  a  Bimilor  office, 
and  provide  for  the  immediate  election  of  ao 
officer  to  fill  it;  and  such  power  is  not  affected 
by  a  provision  in  the  former  ordinance  that  the 
Incambent  should  be  removable  for  cause. 

Report  from  supreme  Judicial  court  Briabd 
county;  Marcus  P.  Knowltoo,  Judge. 

Petition  by  James  J.  Donaghy  against  Fred- 
erick Macy  and  others  for  a  writ  of  mandaimw. 
Heard  w  repcnrt  'of  Enowltoii,  J.  Petition  de- 
nied. 

T.  F.  Desmond,  for  petitioner.'  B.  D.  Stetson, 
tor  reqpoDdent 

HOLMES,  J.  ThlB  Is  a  petition  for  a  writ 
at  mandamus.  It  prays  that  the  rc^Hmdents 
may  be  compelled  to  permit  the  petitioner  to 
discharge  the  duties  of  second  assistant  en^- 
neer  of  the  fire  department  of  the  dty  of  New 
Bedford  until  the  end  of  his  term  ot  office,  and 
that  the  reQxmdent  DahiU  may  be  ordered  to 
retrain  from  acting  as  seocmd  assistant  engineer. 
On  Jannaxy  1,  1891,  tin  petitioner  vras  dnly 
elected  to  bis  office^  under  tbe  radloaaces  then  hi 
fbrce,  fCNT  tbe  teim  of  four  years,  ending  In  Janu* 
aiy,  1888.  Oidlnancea  of  18S2,  c.  U.  S  4.  In 
1806  this  ordinance  was  repealed,  and  a  new 
ordinance  was  adopted,  which,  so  far  as  it  af- 
fects the  presoit  case,  to  like  tbe  old  one,  ex- 
c^  that  the  time  <a  Section  to  April  Instead  of 
jauoaty,  and  tbe  flnt  election  under  It  to  fOr 
two  years,  ending  In  1896.  After  that  the 
Sections  are  for  four  years.  Tbe  petitioner  sug- 
gests a  doubt  whethtt  ttie  powers  of  the  city 
council  were  not  exhausted  by  one  exercise,  so 
that  the  second  oifflnance  to  void;  and  aignea 
that,  however  that  may  be,  inaanmch  as  by 
secUott  5  of  tbe  earlier  wdlnances  he  was  re- 
movable for  catue,  be  could  not  be  removed  oth- 
erwise, but  bad  a  contract  wUb  the  dty,  wbidi 
no  more  could  be  avoided  a  repeal  of  ttie  os> 
dlnance  flian  by  a  more  direct  atten^t  to  re> 
move  him  without  cause. 

We  bare  no  doubt  that  tbe  dty  conndl  had 


power  to  pass  the  second  ordinance.  St  IS!^ 
c  177.  It  to  not  necessary  to  resort  to  tbe 
words  "from  time  to  time,"  In  section  1,  to  con- 
vince us  that  the  powers  given  by  tliat  section 
were  not  exhausted  by  a  single  exercise.  Thto 
being  so,  we  think  that  the  respondent  Dahlll 
lawfully  fills  the  office  created  by  the  lata 
ordinances;  and,  even  If  It  were  true  that  the 
petltiODer  has  a  contract  which  binds  the  city, 
we  should  hesitate  long  before  requiring  the 
city  to  keep  tbe  earlier  created  office  open  for 
the  pnrpose  ot  specifically  performing  it  We 
should  be  much  more  likely  to  leave  the  peti- 
tioner to  his  remedy  by  action. 

But  we  know  of  no  decision  In  this  com- 
monwealth that  the  petitioner  has  a  contract 
which  binds  or  purports  to  bind  ttie  dty  to  keep 
him  In  his  office  after  the  office  shall  have 
been  aboUslied  lawfully  except  for  tbe  contract 
It  to  going  a  long  way  to  say  that  there  was  any 
contract  however  qualified,  to  continue  the 
petitioner  In  vBice  during  hia  term,  or  to  ac- 
cept the  corollflty  that  the  petitioner  bad  not  a 
right  to  redgn  wbenever  be  saw  fit  But  tbe 
notion  that  an  appohitmcnt  for  a  term  under 
an  ordinance  providing  that  the  officer  shall 
be  removable  for  cause,  without  more,  to  a 
omtract  that  the  office  ^11  be  kept  tq>  Cor 
the  torn  brespective  of  tbe  public  wdfiue^ 
seems  to  us  to  go  beyond  any  possIUe  view, 
and  to  be  contxaiy  to  sndi  dedidons  as  we  bave 
seal  wbldi  bear  npui  tbe  pc^t  Buteber  v. 
City  of  Camden.  20  N.  J.  Bq.  478,  480.  4S1; 
Love  V.  Mayor,  etc.,  40  N.  J.  Law,  458;  City  of 
Hobofcen  v.  Gear.  27  N.  J.  Zaw,  269;  City 
Council  at  Augusta  v.  Swemeyi  44  Qa.  468; 
Waldniven  v.  Mayor,  etc.,  k  Oddw.  431;  Mar- 
den  V.  Portsmouth.  58  N.  H.  IS;  City  of  Brusll 
T.  McBrlde,  68  Ind.  244,  286;  Conner  v.  May- 
or, eto.,  2  Sandf.  356;  Id.,  5  N.  T.  289;  1 DIU. 
Mun.  Corp.  <4tb  Ed.)  |  2S1.  See  Id.  8  282, 
note  1. 

It  to  not  to  be  presumed  that  the  repeal  of 
tbe  ordinance  was  a  mere  device  to  get  rid  ctf 
tbe  petitioner,  and  the  petition  does  not  allege 
such  a  case. 

Petition  denied. 


(1$7  MUB.  Id?) 

DOLPHIN  V.  PLUMLET  et  al. 

(Supreme  Jiidiclai  Court  of  Massachusetts. 
Hampden.    Nov.  24,  1896.) 

MjtSTSR  AHD  Sbrvakt— Pbksokal  Iiuurt— Qobb- 

T10S8  FOR  JUBT. 

Where,  in  an  action  by  an  employe  against 
his  master  to  recover  for  an  lujiuT,  there  was 
evidence  that  plaintiff,  in  going  from  one  part 
of  the  mUl,  where  he  worked,  to  another,  took 
the  w^  ordinarily  used  for  such  purpose,  and 
was  Injured  by  reason  of  a  defect  therein,  dne 
to  the  negligence  of  the  master,  the  quesUona  of 
negligence  and  cootribntorr  negllgoiGe  should 
have  oeen  submitted  to  the  Jury. 

Bxccptltms  from  superior  court,  Hftnqidai 
county;  Justin  Dewey,  Judge. 

Action  by  Charles  Dolphin  against  Charles 
FInmlv  and  otbos.  TLe  court  directed  a  ver- 
dict for  defendants,  and  plalntifl  tslngs  excep- 
tions. Baversed. 
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H.  FuUtt  and  V.  A.  BaUou,  £or  plalsttff.  Kty 
Bros,  and  A.  S.  EneH,  tor  defendants. 

LA1HB0P,  J.  This  l8  an  action  of  tort 
for  personal  lit^urles  sustained  by  the  plalati£C 
while  In  the  employ  of  the  defendants,  who  were 
the  owners  of  a  sawmllL  At  the  close  of  the 
evtdeice  for  the  plaintiff,  the  presiding  justice 
directed  a  verdict  for  the  deftmdants,  and  the 
case  comes  before  us  on  the  plalutiirs  excep- 
tions. There  Is  nothing  to  show  upon  what 
ground  the  ruling  below  was  given.  We  have 
btfore  us  what  apparently  is  a  stenc^aphic  re- 
port of  the  evidence,  with  much  Immaterial  mat- 
ter not  stridden  out,  and  with  much  left  In  that 
Is  not  intelligible,  owing  to  the  manner  in  which 
the  examination  was  conducted  when  a  plan  was 
exhibited  to  a  witness  and  be  was  aaked  con- 
cerning it  For  example,  if  the  witness  Is  ask- 
ed where  he  stood  at  a  given  time,  the  answer 
is,  "Here  [showing]";  or  if  be  Is  asked,  "Which 
way  did  you  go?"  the  witness'  answer  la  taken 
down,  "Right  across  here  [showing]."  This 
method  of  taidng  down  the  evidence  continually 
appears,  and  there  Is  nothing  on  the  plan  to 
to  show  to  what  the  evidence  refers.  It  is 
tberefore  witb  some  hesitation  that  we  have  con- 
cluded to  considn  the  case  without  sending 
back  the  exceptions  for  amendment 

The  declaration  contains  two  counts,— one  at 
cMnmon  law,  and  one  unda*  St  1887,  c  270, 
i  1,  d.  1.  There  was  evidence,  which  the  Jury 
ml^t  have  believed,  which  would  tend  to  show 
the  following  facts:  The  plaintiff  was  a  man 
60  years  old.  who  bad  had  experience  In  similar 
mills,  and  had  been  In  this  mill  about  two 
montl:^,  and  was  Well  acquainted  with  it.  He 
sustained  the  Injury  complained  of  by  attempt- 
ing to  pass  from  one  end  of  the  mill  to  the  other, 
through  a  space,  about  two  feet  wide,  between 
a  circular  saw  four  feet  hi  diameter  and  the 
handle  bar  which  controlled  the  speed  of  the 
saw.  To  go  by  the  saw.  It  was  necessary  for 
him  to  pass  over  a  movable  platform  or  apron, 
the  purpose  of  which  was  to  prevent  splinters 
and  chips  thrown  off  hj^  the  saw  from  falling  be- 
low and  clogging  the  machinery.  While  cnws- 
Ing  the  apron  it  sank  down  a  little,  he  fell,  and 
bis  hand  struck  the  saw,  and  he  lost  some  of 
his  fingers.  It  appeared  that  the  first-named 
defendant,  about  20  minutes  before,  had  taken 
up  the  apron  for  the  purpose  of  getting  at  the 
machinery  below,  and  the  juiy  might  have  found 
that  be  did  not  restore  it  to  its  place,  and  timt 
this  was  negligence  on  the  part  of  the  defend- 
ants. If  they  allowed  this  apron  to  be  used  as  a 
way  for  passing  from  one  end  of  the  mill  to 
the  other. 

The  principal  difficulty  In  the  case  Is  in  re- 
gard to  the  question  of  due  care  on  the  part  of 
the  philntifT.  To  pass  in  such  close  proximity 
to  the  saw  was  obviously  dangerous,  and  If 
other  ways  bad  been  provided  we  should  hesitate 
to  reverse  the  ruling  below.  The  defendants' 
counsel  asserts  In  bis  brief  that  there  were  oth- 
er ways,  and  this  may  have  been  the  foct.  The 
evidence  as  to  another  way  Inside  of  the  building 
came  from  the  plaintiff  on  rnwn  rrninlnntlon. 


biU  he  testtfled  that  this  way  was  oocu|ded  by 
the  cpiriage  upon  whleb  a  log  la  cairled,  and 
that  the  bead  blodn  on  thia  would  cut  a  man's 
legs  off;  that,  when  there  waa  a  6-Inch  log  In, 
there  would  be  a  foot  In  wtatcb  to  walk;  and  that 
the  1(«  on  the  carriage  at  the  time  ct  tbe  acci- 
dent ^roB  18  or  20  IdcIks  tbl(&  The  only  other 
way  of  which  there  was  any  evidence  was  to 
go  around  on  the  outside  of  the  mllL  As  to  tUa 
the  plahitlff  testified  tha^  there  waa  a  pile  of 
slabs,  over  60  cords,  and  lumber,  from  the  end 
of  the  mill,  around  which  he  would  have  to  go, 
and  that  Plumley  bad  forbidden  hia  going  that 
way..  There  was  evidence  that  the  way  the 
plaintiff  took  was  the  way  ordinarily  used,  not 
only  by  the  workmen,  but  hy  the  first-named 
defendant.  In  WlUetta  Watt  [1892]  2  Q.  B. 
92,  98.  Lord  Esher,  II.  B„  aald:  "The  course 
which  a  workman  would  in  radhiaiy  dicnmaten- 
ces  take  In  order  to  go  from  one  part  of  a  shop, 
where  a  part  of  the  budncss  la  done,  to  another 
part,  where  business  la  don^  when  tiie  bnsi- 
neas  of  the  employer  requires  him  to  do  so, 
must  be  regarded  as  a  'way,'  within  the  mean- 
ing of  the  statute."  It  la  obrions  that  the  zlsk 
which  the  plaintiff  took  was  the  risk  hi  crossing 
when  the  platform  was  in  position,  and  not  the 
risk  of  crossing  when  the  platform  was  neg- 
ligently out  of  position,  unless  It  should  appear 
that  it  was  Uable  to  be  out  of  portion,  and  he 
knew  It  or  onght  to  have  Known  it 

In  deciding  thia  case  we  have  not  laid  stress 
upon  the  tact  that  the  ptotntUT  bad  been  cndexed 
on  ^ertoos  occaalcma  to  use  this  way,  aa  tt 
appeara  that  he  was  not  so  ordered  on  tiila  oc- 
casion. See  Hale?  t.  Case,  142  Mass.  31% 
7  N.  B.  877,  and  cases  cited.  We  are  of  opin- 
ion, therefore,  that  there  was  evidence,  which 
should  have  been  submitted  to  the  jury,  bearing 
upon  the  question  of  due  care  on  the  part  of 
the  platotiff  and  negligence  on  the  part  of  the 
defendants.  While  no  question  of  pleading  waa 
raised  at  the  trial  below,  yet,  as  the  case  must 
be  tried  again.  It  may  be  wdl  to  point  out  that 
it  la  not  clrar  tliat  the  cause  of  the  accident 
falls  within  the  dedaration  in  St.  1SU7,  c.  270. 
S  1.  d.  1.  See  Wllletta  t.  Watt  [1892]  2  Q.  B. 
92,  US.  Exertions  sustained. 


im  nrbe.  i») 

HANLON  V.  THOMPSON. 

(Supreme  Judicial  Ooort  of  Massachusetts. 
Essex.    Nov.  24,  180G.) 

Master  asd  Servast— KMPLOYJiaST— Dasoeroiw 
Premises— ScFFiciKVCT  of  Eviwesce 
— Ql-estios  fok  Juht. 
1.  It  appeared  that  plaintiff  was  injured  while 
employed  about  an  ice  houM,  that  one  C.  held 
a  lease  of  the  premises,  that  he  had  sold  his 
business  to  defendant,  and  thnt  plaintiff  was 
not  hired  by  defendant  personally.  C.  and  de- 
fendant testified  that  G.  bad  agreed  to  fill  the 
ice  house,  and  that  the  men  were  employed  fay 
C.  to  do  the  worlt.  C.'b  testimony  was  qualiflea 
on  cross-examination,  and  defendant,  on  cross- 
examiuation,  admitted  that  be  employed  one  or 
two  teamsters  to  haul  ice  from  the  pond  to  the 
ice  bouse;  and  another  witness  testified  that  he 
worked  for  defendant  In  delivering  Ice  to  cus- 
tomers. There  was  also  evidence  that  def»d>- 
ant  owned  all  the  teams  and  othtt  personal 
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property  osed  in  the  basIneH.  and  tbst  the 
men  were  paid  at  bis  office  by  his  agent  Bdd, 
that  the  evidence  warranted  a  fluding  that  plain- 
tiff was  io  defendant's  employ. 

2.  It  appeared  that  the  lea  Be  to  O.  embraced 
"sheds";  that  G.  sold  bis  business  to  defend- 
ant abont  February  14th.  and  he  assomed  pay- 
ment of  the  rent  from  January  1st;  and  that  the 
accident  occurred  February  27th  by  the  giving 
way  of  8  shed  on  the  premises  leasra  to  O.  De- 
fendant testified  that  he  had  an  aasignment  of 
the  lease.  The  evidence  showed  that  it  was 
understood  that  he  was  to  succeed  C.  as  tenant, 
that  he  had  bought  G.'s  ice  house  and  teams, 
and  that  he  was  aiding  in  filling  the  ice  house' 
and  d^veting  ice  to  castomers.  HM  to  war- 
rant a  finding  tbat  defendant  was  In  posMHion 
of  the  shed  as  well  as  the  other  buildings. 

8.  It  appeared  that  plaintiff,  when  Injured, 
was  pasam^  through  such  shed  on  hte  way  from 
dinner  to  his  work.  Several  witnesses  testified 
that  the  men  working  in  the  ioe  house  were  in 
the  habit  of  going  tnrough  the  shed  on  their 
way  to  and  from  their  work.  Hdd,  that  the 
question  of  an  implied  invitation  or  permission 
by  defendant  for  the  men  to  pass  through  the 
■bed,  on  their  way  to  and  from  worlc,  was  for 
the  jury. 

Exceptions  from  anperlor  court,  Essex  cotmty. 

Action  by  Daniel  F.  Hanlon  against  William 
O.  Thompson  for  personal  Injuries  received 
whOe  employed  at  a  certain  Ice  house  situated 
at  the  comer  of  Mill  and  Water  streets  In  the 
city  of  Haverhill.  There  was  a  verdict  for 
plaintiff,  and  defendant  excepts.  BzcepUflOB 

tfTOTUled. 

It  appeared  from  the  evidence  that  there  were 
two  sheds  on  the  lo'emises  In  question;  that 
the  shed  designated  in  the  bill  of  exceptions  as 
"A"  had  a  cellar  10  feet  deep;  that  there  was 
m  ladder  from  the  bottom  of  an  open  shed  to  the 
Boutherly  doorway  in  shed  A;  that  there  was 
a  walk  of  boards  from  the  top  of  the  ladder 
across  the  shed  to  the  northerly  side;  that 
these  boards  rested  on  timbers  which  looked 
to  be  laige  timbers;  that  on  February  27,  1891, 
plaintiff  and  others,  on  the  way  from  their  din- 
ners to  their  work  went  up  such  ladder;  that 
plaintiff  got  off  the  ladder,  and  had  gone  a  short 
distance,  when  be  "felt  something  give  way, 
and  I  fell,  and  the  flioor  went  with  me";  that 
he  fell  10  or  12  feet;  that  one  Charles  H.  Cusb- 
man  had  a  tease  of  the  premises  In  question 
dated  November  20.  188S;  and  that  hi  Febru- 
ary, 1891,  he  sold  his  bushiesa  to  defendant. 

Boyd  B.  Jones  and  MeUen  A.  Pingree,  for  ■ 
plaintiff,    wmiam  H.  Moody,  Horace  B.  Bart- 
lett  and  Jostvh  H.  Peail,  for  defendant 

ALIiBN,  J.  1.  Than  was  erldence  suffi- 
cient to  watnnt  a  finding  that  the  jrialntiff  was 
In  the  em^yment  of  the  defendant  It  is  true 
that  tiK  plaintiff  was  not  hired  by  the  de- 
fendant personally,  and  that  both  Cushman 
and  the  defendant  testified  that  Cusbman  had 
agreed  to  fin  the  toe  booBes,  and  that  tiie  mm 
were  employed  tqr  Cushman  to  do  the  woik. 
But  from  the  other  testlmcny  the  jxxry  might 
think  that  these  statements  on^t  not  to  be 
taken  as  literally  accurate.  Cuibman's  testi- 
mony was  somewhat  qualified  liy  bis  cross-ez- 
amination.  And  the  defendant,  on  cross-exam* 
Inatkai,  admitted  that  he  employed  one  or 


two  teamsters  to  haul  Ice  from  the  pond  to  the 
Ice  home,  and  another  witness  testified  that  he 
worked  for  the  defendant  In  delivering  Ice  from 
the  Ice  hoDse  to  cnabMnetB.  Tlure  was  also 
erldoice  that  the  defendant  owned  all  the  teams 
and  other  personal  property  used  hi  the  buai- 
ness,  and  that  the  men  were  paid  at  his  office 
by  his  agent 

2.  The  Jmy  might  also  find  that  tilie  shed 
where  the  accident  occnrred  was  occiqiied  tty 
the  defendant.  The  lease  to  Cushman  em- 
braced "sheds,"  In  the  plural;  and  the  jmr 
might  find  that  this  shed  was  Induded  la  It. 
The  accldait  was  not  tni  FebroaiT  27th.  Cush- 
man sold  out  his  business  and  property  on  or 
about  Fdu-nary  14th,  and  the  defeMant  as- 
sumed payment  of  the  rent  tnm  January  1st 
The  defaidant  at  first  testified  that  he'  had  an 
assignment  In  writing  of  the  lease,  but  he 
afterwards  qnallflei  this  statement  by  sayhig 
tiiat  be  would  not  be  po^ve.  The  jury  might 
bdlere  that  he  had  snch  an  assignment  Cer- 
tainly fbe  erldraice  tended  to  show  that  it  was 
wem  undentood  that  he  .was  to  succeed  Ctish- 
man  as  tenant  of  the  leased  iffemlses,  that  he 
had  bought  Cnsbman's  Ice  business  and  teams, 
and  that  he  was  engaged  In  carrying  on  that 
business  by  aiding  at  least  in  fining  the  ice 
house  and  delivering  Ice  to  cnst<»nerB.  The 
jury  ml|^t  find  that  he  was  hi  possession  sa 
tenant  of  the  shed  In  question,  as  well  as  of 
the  other  huUdbiKs  InChided  in  the  lease. 

8.  There  ms  also  some  evidoace.  the  weight 
of  which  was  for  the  jury,  of  an  implied  Invita- 
tion or  permission  by  the  defendant  for  the  men 
to  pass  through  the  shed  on  their  way  to  and 
from  their  woik.  The  situation  ta  the  pra- 
ses might  be  taken  Into  account  Several  wit- 
nesses testified  that  the  men  were  In  the  habit 
of  going  tliat  way.  If  the  way  through  the 
shed  was  commonly  used  by  men  In  the  de- 
fendant's employment.  It  might  be  Inferred  that 
he  knew  of  this  practice;  and  that  Is  some  evi- 
dence of  an  Implied  Invitation  or  permlsslcoi 
for  the  plaintiff  also  to  use  It,  If  be  also  was  In 
the  defendant's  employment,  and  was  at  work 
with  the  others.  See  Dolphin  t.  Plumley 
(Moss.)  45  N.  E.  87. 

4.  The  question  of  the  plalntifTa  due  care  was 
also  for  the  jury.  It  cannot  be  held,  as  mat- 
ter of  law,  that  he  was  bound  to  look  under- 
neath, to  see  if  the  timbers  were  sound  and 
strong.  Upon  ail  the  evidence,  the  case  was 
properly  submitted  to  the  juiy.  Exceptions 
overruled. 

(in  Uass.  IBS) 

WALEBB  T.  JOHN  HANCOCK  MUX. 
LIFE  INS.  CO. 

(Supreme  Judicial  Court  of  Maasacbnsetts. 
Essex.    Nov.  .24,  1890.) 

Iksubanos— PoLicT— ConsTRccTioK— Tims— Cmt- 

PCTjITIOM. 

A  life  insurance  policy  provided  that  the 
full  amount  of  the  policy  should  only  be  paid 
in  the  event  insured  died  "after  one  year  »om 
the  date  of  the  policy,"    The  policy  took  effect 
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on  the  day  of  its  date.  B^d,  that  in  compatios 
the  rear  the  day  of  the  date  of  the  policy  should 
be  exduded. 

Appeal  from  superior  court,  Essex  county. 

Action  by  Jeannette  Walker  against  the 
John  Hancock  Mutual  Life  Insurance  Compa- 
ny. There  was  a  judgment  for  platntifiT,  and 
defendant  appeals.  Modified. 

F.  li.  Hayes,  for  appellant  N.  N.  Jones, 
for  appellee. 

MORTON,  J.  The  defendant  promised  to 
pay  to  the  beneficiary  "the  amount  named 
In  the  schedule  below,"  subject  to  certain 
conditions  not  now  material.  The  amount 
was  $76,  and  the  schedule  was  as  follows: 
"This  policy  is  in  immediate  benefit  from  Its 
date  as  stated  In  this  schedule.  In  the  event 
of  the  death  of  the  Insured  within  six  calen- 
dar months  from  the  date  hereof,  only  one- 
fourth  of  this  sum  shall  be  paid.  In  the 
event  of  such  death  after  six  months  and 
within  one  year,  one-half  of  this  sum  shall 
be  paid.  After  one'  year  from  date,  policy 
win  be  in  force  for  full  amount."  It  was 
also  provided  that  "the  company  shall  not  be 
liable  for  any  loss  before  noon  of  the  date 
hereof."  The  policy  was  dated  July  25,  1894, 
and  the  Insured  died  at  6  o'clock  and  46 
minutes  a.  m.,  July  25,  1895.  The  question 
is  whether  he  died  "after  one  year  from  the 
date  of  the  policy,"  and  the  answer  depends 
on  whether  the  day  of  the  date  of  the  policy 
Is  to  be  included  in  the  year  or  excluded. 
In  the  absence  of  anything  tending  to  show 
a  contrary  Intention,  the  words  "from  the 
date,"  exclude  the  day  of  date.  See  Seward 
Y.  Hayden,  150  Mass.  158,  22  N.  E.  629;  Ken- 
dall T,  Kingsley,  120  Mass.  94;  Bemls  r. 
Leonard,  118  Mass.  502;  Fuller  v.  Russell,  6 
Gray,  128;  Buttrlck  v.  Eolden,  8  Gush.  233; 
Inhabitants  of  Seekonk  t.  Inhabitants  of  Re- 
hoboth,  Id.  371;  Bigelow  v.  Wlllson,  1  Pick. 
485;  Isaacs  v.  Insurance  Oo.,  L.  R.  5  E3xch. 
296.  The  plaintiff  contends,  in  substance, 
that  the  policy  took  effect  on  the  day  of  its 
date,  and  that,  therefore,  the  words  "from 
the  date"  are  to  btj  construed  Inclusively, 
rather  than  exclusively,  and  that  such  must 
have  been  the  Intention  of  the  piirties.  But 
the  fact  that  the  policy  took  effect  on  one 
date  and  not  on  another  has  of  Itself  no 
tendency  to  show  that  It  is  to  be  paid  on 
one  date  and  not  on  another.  The  operative 
words  are  those  which  relate  to  the  payment 
of  the  insurance,  and  not  to  its  attachment. 
Those  provide  that  the  full  amount  Is  not  to 
be  paid  till  after  one  year  from  the  date  of 
the  policy.  The  time  of  payment  Is  fixed  by 
providing  not  only  that  it  shall  be  one  year 
from  the  date  of  the  policy,  but  also  that  It 
shall  be  one  year  after  that  date,  excluding, 
as  It  seems  to  us,  the  date  of  the  i>olIcy.  We 
think,  therefore,  that  In  accordance  with  the 
terms  of  the  report,  judgment  should  be  en- 
tered for  ¥32.50,  with  interest  from  the  date 
of  the  writ,  that  being  the  amount  to  be  paid 


In  the  event  of  the  death  of  the  Insured  aft- 
er six  months  and  within  one  year  from  tbe 
date  of  the  policy;  and  It  is  so  ordered. 


(167  HaBc  ISl) 

IxAWTON  et  aL  v.  ESTES. 

(Supreme  Judicial  Court  of  Hflssachusetta. 
Bristol.    Not.  24,  1896.) 

Equitt  —  Pasty  to  Fhauddlbxt  Tkanbactiok — 
Estoppel  to  Recoyer  froh  Joint 
Wrong  DOER. 

An  heir,  who  was  part  owner  of  property 
left  by  bis  deceased  fatber,  subject  to  the  life 
estate  of  hie  mother  as  dowress,  who  knew  of 
and  acquiesced  in  a  scheme  by  his  brother  to  ac- 
quire tbe  entire  title,  as  against  the  other  heirs, 
by  tbe  porchase  of  the  property  at  tax  sale,  has 
no  standing  in  a  court  of  equity  to  recover  hia 
Bhare  of  the  property  from  the  brother  after  the 
death  of  tiieir  mother. 

Appeal  from  superior  court,  Bristol  county. 

BtU  in  eqnilr  hy  John  W.  LawtoH  and  oth- 
ers agabist  John  H.  Estea.  From  a  decree  dls- 
mlsslng  tbe  bill  as  to  Joseph  D.  Bstes,  one  of 
the  plalntlffB,  he  appeals.  Affirmed. 

Phillips  &  Fuller,  for  appelant   M.  Seed, 

for  appellees. 

MORTON,  J.  T^iere  was  a  decree  In  favor  of 
all  of  the  plaintiffs  except  Joseph  and  Benja- 
min. As  to  them  the  bill  was  dismissed,  with 
costs.  Joseph  appealed,  and  the  question  Is  now 
whether,  upon  the  special  findings  of  fact,  whkda 
it  is  agreed  are  to  be  treated  as  in  the  nature 
of  a  report,  the  decree  was  right  as  to  him.  A 
valid  sale  for  taxes  to  a  stranger  creates  a  par- 
amount title  in  this  state,  after  the  period  for 
redemption  has  expired.  Langley  v.  Chapln,  134 
Mass.  82.  There  Is  nothing  here  to  show  that 
the  sale  was  not  valid,  and  the  period  for  re- 
demption expired  several  years  ago.  The  sale 
was  not,  however,  to  a  stranger.  The  defend- 
ant was  a  co-owner  of  the  reversion  with  the 
appellant  and  the  other  plaintiffs.  And  the  a.p- 
jKllant  contends  that  tbe  purchase  by  the  de- 
fendant at  tbe  tax  sale  constituted  him  a  trustee 
for  his  co-tenants,  with  the  right  of  redemption 
In  them.  Tbe  prayer  of  the  bill  Is  that  he 
may  be  declared  a  trustee,  and  ordered  to  con- 
vey. But  we  think  that  the  appellant  Is  not  in 
a  position  to  take  advantage  of  this  cont^- 
tion.  It  is  found  as  a  fact  that  he  knew  of 
and  assoited  to  the  proceedings  in  regard  to 
the  tax  sale,  and  to  the  purchase  by  the  de- 
fendant, and  that  he  and  BenJamhi  joined 
In  the  scheme  to  defraud  the  other  co-tenants. 
Now  that  the  scheme  has  failed,  he  seeks  the 
aid  of  a  court  of  equity  to  compel  his  partner 
In  the  attempted  fraud  to  restore  to  him  prop- 
erty which  he  had  suffered  him  to  acquire  for 
the  purpose  of  promoting  and  carrying  out  the 
contemplated  fraud.  To  obtain  the  rdlef 
which  he  seeks,  he  is  obliged  to  rely  upon  the 
fraud  to  which  he  was  a  party.  In  such  a 
case  it  is  plain  that  equity  will  not  aid  him 
to  recover  what  he  has  lost,  and,  as  between 
him  and  the  defendant,  will  not  disturb  the 
possession  of  the  latter.   Wall  t.  InstitnUon, 
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3  AJlea,  96;  Wbeelcr  r.  Sage,  1  WaU.  618; 
Goddard  r.  Putnam,  22  Me.  363;  Osborne  t. 
Moss.  7  Johns.  161.  It  may  be,  as  tbe  coun- 
sel for  tbe  appellant  BUKgests,— thon^  we  do 
not  find  It  necessary  to  decide  the  gaeartlon, — 
that  If  he  had  seaaonably  repudiated  the  at- 
tempted fraud,  and  notified  his  co-tenants,  he 
could  have  recovered  from  the  defendant. 
T^lor  T.  Bowen,  1  Q.  B.  Dir.  291.  Bnt  he 
did  not  do  that.  He  was  willing  that  the 
scheme  dunild  sneceed,  and  expected  to  be 
benefited  by  It  If  It  did.   Decree  affirmed. 


(U7  Haas.  18^ 
GOMMONWEAI/FH  t.  SEELBY  et  al. 

<8npreine  Jndidal  Oourt  of  Massachusetts. 
Berkshire.    Not.  21.  Ifi96.) 

JOIKV  TBIAL  OW  DBrSKDAJCTS  Sbpabaiblt  Ixdict- 
KD— lyDICTNENT— VaRIARCB. 

1.  Tt  is  within  the  sound  discretion  of  the 
■court  to  direct  that  two  defendants,  who  have 
been  indicted  s^rat^,  each  for  adultery  with 
the  other  at  the  same  time  and  place,  shall  be 
tried  together  without  their  consent;  the  mere 
fact  that  a  joint  trial  may  prejudice  the  defend- 
anta  somewhat  in  the  exercise  of  their  right  of 
challenge  not  being  sufficient  reason  for  direct- 
ing separate  trials. 

2.  Evidence  that  the  accused  la  commonly 
called,  and  is  as  well  known,  hy  the  name  under 
which  he  was  indicted,  is  sufficimt  to  warrant 
a  conviction. 

William  Seeley  and  Carrie  Hall  were  con- 
victed of  adultery,  and  bring  exceptions.  Ex- 
tlons  Dvermled. 

O.  L.  Gardner,  DIst  Atty.,  for  the  OoDun(Hi- 
wealth.  H.  O.  Joyno:,  tot  defendants. 

MORTON.  J.  In  Com.  v.  BIcknm,  163 
Mass.  386,  26  N.  E.  1008,  it  was  held  that  two 
eon^l^ts  against  the  same  defendant,  dbar> 
ging  him  with  two  distinct  offenses,  cannot 
be  tried  together  against  his  objection.  Tbls 
case  presents  a  different  qa«itlon,  namely, 
whether  the  court  could,  in  Its  discretion,  di- 
rect that  tbe  two  d^endants,  who  had  been 
indicted  s^Mrat^,  each  for  adoltery  with  the 
other,  at  tbe  same  time  and  place,  sbould  be 
tried  together  without  their  consent.  The 
power  of  the  court  to  regelate  the  conduct  of 
causes  before  It,  with  a  view  to  the  proper 
dispatch  of  business,  and  the  Interest  of  par- 
ties and  others.  Is  undoubted,  and  Is  not,  we 
think,  abridged  because,  In  a  case  like  the 
present,  the  grand  jury,  for  SMue  reason,  has 
seen  fit  to  Indict  tbe  defendants  separately,  un- 
less Its  exercise  will  Interfere  with  snbstantive 
rights  belonging  to  one  or  both  of  the  de* 
fendauts. 

It  la  objected  that,  trying  the  two  cases 
together,  the  commonwealth  would  have  four 
challenges  out  or  one  panel,  whereas.  If  the 
two  cases  were  tried  separately.  It  would  have 
only  two  out  of  one  panel.  But  the  defend- 
ants also  would  have  four  challenge  out  of 
one  panel  (Com.  t.  Walsh,  124  Mass.  32,  38); 
and  if  they  were  not  able  to  argue  upon  the 
cballeDge,  or  if  one  challenged  where  the  oth- 
«r  would  prefer  not  to,  they  would  be  sub- 


jected to  no  greater  disadvantage  than  they 
would  have  been  liable  to  be  subjected  to  if 
they  had  been  Jointly  Indicted,  and  had  been 
refused  separate  trials.  It  is  settled  that  in 
such  a  case  tbe  mere  fact  that  a  Joint  trial  may 
prejudice  the  defendants  some^at  in  the  ex- 
ercise of  their  ri^ts  ot  challenge  not  a  suffi- 
cient reason  fw  directing  separate  trials.  Com, 
T.  James,  99  Mass.  438;  T7.  S.  t.  Marchant,  12 
Wheat  480;  Reg.  r.  Blackburn.  6  Cox.  Cr. 
Oaa.  333.  It  does  not  appear  whether  the  ccnn- 
monwealth  or  tiie  defendants  diallenged  any 
Jurors,  and.  If  so,  how  many,  or  whether,  If 
the  defendants  challenged  any  Jurors,  tiiere 
was  any  disagreement  between  them  In  re- 
spect to  the  challenges. 

It  Is  also  objected  that  tbe  defendants,  hav- 
ing been  Indicted  separately,  had  a  right  to 
expect  that  tbey  would  be  tried  separately,  and 
to  pr^nre  their  cases  accordingly;  that.  In  a 
Joint  trial,  evidence  admissible  against  one, 
but  not  afpdnst  the  othw,  might  cause  harm  to 
the  party  against  whom  It  was  InadndssIIde; 
tiiat  the  manner  in  which  one  defense  was 
conducted  might  prejudice  the  other  park's 
defense;  and  that  In  other  respects  the  con- 
solidation ot  the  two  cases  might  interfere 
with  a  full  and  fair  trial  on  the  part  of  one 
d«tendant  or  the  other.  These  are  considera- 
tions which  properiy  might  have  Influenced  the 
'  court  to  refuse  to  order  the  two  cases  to  be 
tried  together,  but  do  not,  we  think,  show  that 
its  direction  that  they  diould  be  so  tried  was 
wrong.  Where,  for  instance,  parties  have  been 
Jointly  Indicted.  It  has  been  held  that  the  fact 
that  there  was  evidence  which  was  competent 
against  one  or  more,  but  not  agalust  others, 
did  not  require  that  the  trials  should  be  sepa- 
rated. Com.  T.  Bingham,  158  Mass.  169,  33 
N.  E.  Ml;  Com.  v.  MUler,  150  Mass.  69,  22 
N. '  E.  4M.  In  civil  actions  tbe  court  may 
direct  cases  depending  on  substantially  the 
same  facts  to  be  consolidated,  notwithstand- 
ing that  there  are  different  plaintiffs  or  dlCTer* 
ent  defendants,  and  that  there  may  be  some 
evidence  which  Is  not  apidlcable  to  all  of  the 
cases,  and  may  also  direct  one  to  be  made  a 
test  case,  and  suspend  the  other  to  await  Its 
determination.  Com.  v.  Miller,  supra;  Ben- 
nett V.  Bury,  5  C.  P.  Dlv.  339;  Amos  v.  Chad- 
wick.  4  Ch.  DIT.  869.  9  Ch.  Dlv.  459.  If  there 
Is  any  danger  that  evidence  admissible  for  cob 
purpose,  <x  against  one  or  more  parties,  but 
not  against  otiiers,  will  be  perverted  to  an- 
other purpose,  or  will  c^erate  to  the  ivejudlce 
of  another  party,  or  that  a  joint  trial  will  in- 
terfere with  a  full  and  fair  presentatitm  of 
their  case  on  the  part  of  any  <^  tbe  defendants, 
it  is  within  tbe  power  of  the  court  to  correct 
this,  or  to  sever  the  trials;  and  it  Is  to  be  pre- 
sumed that  It  will  do  so.  In  the  present  case 
the  court  stated  "that  If,  at  any  time,  It  ap- 
peared that  either  defendant  would  t>e  preju- 
diced by  being  tried  with  the  other,  at  the 
request  of  counsel  it  would  order  the  cases  to 
be  separated."  No  such  request  was  made^ 
either  it  may  be  inferred  because  noting  oc- 
curred which  counsel  deemed  sufficient  to  Jns- 
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tity  tbem  In  making  It,  or  because  tbey  pre- 
ferred to  rest  on  their  exception  to  tbe  order 
tliat  the  two  cases  should  be  tried  bother. 

The  commonwealth  has  produced  no  piee- 
edent  In  this  state  for  the  course  that  was 
pursued,  thon^  there  are  precedents  else- 
where, which  were  referred  to  In  Com.  r. 
Blcfcum,  supra,  and  were  not  approredt  whkdi 
go  further  than  would  be  necessary  to  tuBtaln 
the  course  that  was  adopted  here.  The  rea- 
sons which  led  the  court  to  order  the  two 
causes  to  be  tried  tosetber  are  not  before  as. 
It  Is  to  be  presumed  that  th^  were  SDfBdent, 
and  Hat  the  discretion  of  the  court  was  prop- 
^7  exerdsed.  We  cannot  say  that  the  order 
-was  not;  as  matter  of  law,  within  its  power. 

St  sufficiently  appears,  we  think,  that  tbe 
parties  In  both  Instances  are  the  same,  and 
Oat  the  ofTenae  with  whldi  eadi  Is  cfaaxsed 
was  committed  at  Iflie  same  time  and  ^ace. 

The  erldence  that  both  defendants  woe  each 
oomnuHily  calted  and  as  well  known  hy  tbe 
names  in  the  Indictments  as  by  tiielr  true  w 
toU  names  was  sufficient  to  warrant  their  con- 
viction. Oom.  T.  Warren  (Mass.)  44  N.  EL 
1073;  Oom.  T.  Tralnor,  12S  Mass.  414;  Com. 
T.  Desmartean,  16  Qray.  17.  Exceptions  over^ 
ruled. 

(Un  Mus.  173) 

COMMONWEALTH  t.  MATTHEWS. 

(Supreme  JadidaJ  Oonrt  of  Maasachosetta. 
Plymoatb.    Nor.  24,  1886.) 

lEwtoxnunxo  Ltqcoita— Iixboal  S&lb— Pbosbov* 

TIOS— Vbhob, 
Pnb.  St  e.  213,  \  19,  which  prorldes  that 
"lati  offence  rommitted  on  the  boaQdarr  line  of 
two  conntleB,  or  within  one  hundred  roda  of 
rach  ITne,  may  be  alleged  to  have  been  commit- 
ted, and  may  be  prosecuted  and  punished,  In 
either  coun^,"  in  a  caie  where  defendant  is  In- 
dieted  for  the  local  offense  of  keening  a  liquor 
nuisance,  has  the  effect  of  extending,  not  only 
the  county  line,  but  also  the  town  line,  tot  the 
purposes  of  allegation,  prosecution,  and  punish- 
ment,  into  the  county  and  town  adjoining, 

Bxc^tlons  from  superior  court,  Plymouth 
ooimty;  H^iiy  K.  Bral^,  Judge. 

Preebrey  Matthews  was  tried  and  convicted 
under  an  Indlctm^  cbai^ng  him  with  keep- 
tog  and  maintaining  a  liquor  nuisance,  and 
brings  exwptions.  Orerroled. 

Hosea  Khigman,  fbr  defendant  ttob»t  O. 
Harris,  DIst.  Atty.,  for  ttw  GomnumwealOi. 

LATHHOP,  J.  The  defendant  was  Indicted 
In  Plymouth  county  tor  keying  and  maintain- 
ing at  Bvockttm,  in  that  county,  a  common  nui- 
sance, namely,  a  tenemoit  used  for  the  Illegal 
sale,  and  illegal  keeping  tta  sale,  oC  intoxicat- 
ing IlQuors.  At  the  trial  there  was  no  erl- 
dence tending  to  show  tlie  keying  of  any 
tenement  Ixy  the  defendant  In  Brockton,  but 
tiiere  was  erldence  twdlng  to  show  the  keep- 
ing of  a  tenement  by  him,  for  the  illegal  pur- 
poses allied,  in  Eaaton,  in  tbe  county  of  Bris- 
ioi,  but  within  100  rods  of  the  boundary  line 
tntween  said  counties.  The  def«idant  ex- 
eqited  to  the  admission  of  the  evidence,  snd 


also  to  the  rtfusal  oC  Hie  court  to  tautmet  flie 
Jniy  to  return  a  verdict  at  not  guilty,  br  na- 
soo  of  a  variance;  and  the  case  comes  b^ore 
us  on  these  exceptions,  tbe  defendant  liaTing 
been  found  guilty. 

The  pi-eclae  question  presoited  In  ttiis  case 
has  not  been  decided.  There  Is  no  doubt  that 
the  ofteose  durged  in  the  Indlctmoit  Is  a  lo- 
cal  offense,  and  ordinarily  the  place  must  be 
proved  as  laid.  Thus,  If  sudi  offense  Is  al- 
leged to  have  been  committed  at  a  town  namK 
ed,  and  the  entire  tenement  is  shown  to  have 
been  Jn  another  town,  both  towns  bring  in  the 
same  county,  there  is  a  variance,  and  tbe  de- 
fendant cannot  be  convicted.  Com.  t.  Heff- 
ron,  102  Mass.  148;  Com.  t.  Baem,  108  MaasL 
20;  Com.  T.  Hersey.  144  Mass.  287,  11  N.  B. 
116.  The  question  then  arises  how  Car  b  this 
rule  affected  by  the  provisions  of  the  Public 
Statutes  (diapter  218,  i  19),  whidt  are  aa  fol- 
lows: "An  offence  committed  on  the  bound- 
a2T  line  of  two  counties,  or  within  one  hundred 
rods  of  sndi  line,  may  be  alleged  to  have 
been  committed,  and  may  be  prosecuted  and 
punished,  In  either  county."  In  Com.  t.  Gil- 
Ion,  2  Allen,  602,  tbe  defendant  was  convicted 
before  the  police  court  of  Mllford  on  a  com- 
plaint which  charged  lilm  with  a  single  sale  of 
intoxicating  liquor  at  Milfbrd,  in  the  county  of 
Worcesttf.  On  appeal  It  appeared  ttiat  the 
sale  was  In  fact  made  at  HoUlston,  in  the 
county  of  Bflddleaez,  but  within  100  tods  of 
the  bonndaiy  Itoe  betweoi  the  two  counties. 
It  was  Iieid  that  ttie  police  court  of  Mllford 
bad  jurisdiction  of  the  offense  charged,  and 
that  the  complaint  need  not  set  forth,  aa  Uie 
place  of  the  commission  of  the  offense,  that  It 
was  cm  tile  boundary  line  tjt  tbe  oountlea  of 
Worcester  and  Middlesex,  and  within  100  rods 
of  the  dividing  line  between  them.  It  la  to 
be  noticed  that  in  tbe  qase  laat  cited  the  of- 
fense was  not  a  local  caeaae,  and  It  was  not 
necessaiy  to  prove  that  it  was  ccnnmltted  in 
tbe  place  named.  It  was  only  necessary  to 
show  that  It  waa  ocnnmitted  in  mme  place  in 
the  county.  Com.  v.  Kern,  147  Masa.  686,  18 
N.  B.  566;  Com.  v.  R;an,  160  Mass.  172,  BS 
N.  E.  673.  In  Cnn.  v.  Coatley,  US  Mass.  1, 
25,  it  was  said  fay  Chief  Justice  Gray  in  Te> 
gard  to  tile  General  Statutes  {cbaptat  171«  I 
17),  In  wliich  the  kmguage  Is  similar  to  that 
contained  in  tbe  PnbUc  Stotutes  {^lapta  213, 
I  19):  "The  manifest  bitent  and  effect  of  this 
enactment  are  tliat  the  boundary  line  between 
two  counties,  and  a  str4>  one  hundred  rods 
wide  on  each  side  of  that  line,  may  be  treated, 
for  the  purposes  oi  allegatkn,  prosecution,  and 
punishment,  as  being  In  rither  county,  or,  in 
other  words,  that  each  county,  tot  these  pur- 
poses, may  be  deemed  to  extend  <me  hundred 
rods  into  the  county  adjoining."  The  indict- 
ment in  the  case  last  cited  was  for  murder, 
and  thercfwe  the  offense  was  not  a  local  oneu 
If,  thm,  a  loGSl  offense  is  committed  wiUito 
100  rods  of  the  boundary  line  between  two 
counties,  which  is  also  the  boundary  line  be- 
tween two  towns,  when  must  the  offense  be 
alleged  to  have  been  oommittedl  Must  tba 
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place  of  tbe  offense  be  alleged  to  be  on  the 
boundary  line  of  the  two  counties  and  of  tbe 
two  towns,  and  wltbtn  100  rods  of  the  divid- 
ing line  between  them?  Such  a  description 
was  held  to  be  unnecessary,  as  baa  been  al- 
ready stated,  In  Com.  v.  OlUon,  ubl  supra,  so 
tar  as  coanty  lines  are  concerned,  and  we  see 
DO  good  reason  for  adopting  tbts  form  where 
tbe  otfense  Is  local  It  seems  to  us  that  the 
better  rule  Is  to  say  that  tbe  statute  under 
consideration  baa  the  effect,  In  a  case  like  the 
one  before  us,  of  extending,  not  only  tbe  county 
line,  bat  also  tbe  town  line,  "for  tbe  pur- 
poses ol  allegBtlont  prosecution  and  punish- 
ment," Into  the  county  and  town  adjoining. 
Bxceptlona  oramied. 


<167  HaM.  IW) 

MUBPHT  T.  ARMSTRONQ  TRANS- 
FER CO. 

(Snnreme  Judicial  Court  of  Masaadmsotta. 
Suffolk.    Not.  24,  1896.) 

ITSOUGBIfCB— ACCIDBNT  AT  StRBBT  CROBBIKO. 

1.  Mere  faDore  of  a  pedestrian  to  look  and  lis- 
ten for  approaching  teams  sa  be  passes  a  cross- 
ing  at  a  junction  of  two  streets  is  not  uecesBarily 
such  negligence  as  will  prevent  recovery  if  be 
is  mn  over  by  a  passing  team. 

2.  Where  plaintiff  was  crossing  the  street  in 
the  usual  way*  it  is  a  question  for  the  jury 
whether,  In  so  crossing,  he  was  In  the  ezerdse 
of  doe  care. 

Exceptions  from  superior  court,  Suffolk 
county;  Caleb  Blodgett,  Judge. 

Action  by  Mary  A.  Murphy  against  the 
Armstrong  Transfer  Company  for  personal 
Injuries,  caused  by  the  negligence  of  defend- 
ant's driver.  There  was  a  verdict  in  favor  of 
plaintiff,  and  defendant  excepts.  Exceptions 
overruled. 

Hanoy  F.  Naphen  and  WHUam  J.  MUIct,  for 
[Oalntlfl.  M.  F.  Dickluoiif  Jr.,  and  Moaea  Bol- 
brook,  for  defendant 

KNOWI/TON,  J.  In  this  case  tbe  evidence 
of  negligence  on  tbe  part  of  the  defendant's 
driver  is  Inconsiderable,  and  tbe  evidence  of 
due  care  on  the  part  of  the  plaintiff  la  still 
less.  From  tbe  printed  report  of  tbe  evi- 
dence in  tbe  bill  of  exceptions.  It  seems  prob- 
able that  tbe  Diligence  of  the  plaintiff  con- 
tributed more  largely  to  tbe  accident  than 
n^ligence  of  the  defendant's  servant;  but 
we  cannot  say,  as  a  matter  of  law,  that  there 
was  no  evidence  that  tbe  driver  waa  negli- 
gent. He  testified  that  he  did  not  see  the 
plaintiff  until  tbe  collision  occurred.  He  waa 
driving  a  hack  drawn  by  two  horses,  at  a 
Blow  trot)  at  a  little  after  6  o'clock  In  the 
evening  of  October  4,  1803,  southward,  along 
Hndson  street,  in  Boston,  acrcas  Harvard 
street  He  testified  that  tbe  lanterns  on  bis 
back  were  lighted,  and  there  was  evidence 
tending  to  sbow  that  there  were  lights  in  gro- 
cery stores  on  both  corners  of  Hudson  and 
Harvard  streets,  on  tbe  northerly  side  of 
Harvard  street  Tbe  plaintiff  waa  crossing 
Undson  street  on  tbe  crosswalk  on  tbe  sontb- 


erly  side  of  Harvard  street  The  evidence 
tended  to  show  that  there  was  no  other  team 
In  tbe  vicinity,  and  tbe  Jury  might  have  found 
that  be  was  negligent  in  not  looking  before 
him  before  he  crossed  Harvard  street,  so  care- 
fully  as  to  discover  the  plaintiff  before  bis 
horses  struck  her.  Tbe  plaintiff  testified  that 
she  was  going  westward,  along  tbe  southerly 
side  of  Harvard  street  In  the  usual  way, 
looking  before  her;  and  that,  when  she  got  a 
little  more  than  one-half  way  across  Hudson 
street  she  was  struck,  and  thrown  down  on 
the  crossing,  and,  when  she  recovered  her 
consciousness,  she  was  under  the  feet  of  tbe 
horsea,  on  the  right-band  side,— that  Is,  on  tbe 
westerly  side  of  the  pole.  There  was  evi- 
dence tending  to  show  that  she  waa  mistaken 
In  regard  to  tbe  place  where  she  found  her- 
self. In  ber  account  of  the  collision;  but 
whether  she  was  or  not  was  a  question  of 
fact  for  tbe  jury.  If  they  believed  her  testi- 
mony. It  indicated  that  she  bad  passed  be- 
yond tbe  center  of  the  line  of  travel  of  tbe 
team  before  the  collision,  and  that  the  hotss 
at  the  right  of  the  driver  ran  against  her. 

It  has  repeatedly  been  held  that  the  mere 
failure  of  a  pedestrian  to  look  find  listen  for 
approaching  teams  as  be  passes  over  a  cross- 
walk at  tbe  junction  oC  two  streets  is  not  nec- 
essarily such  negligence  as  will  prevent  recov- 
ery if  he  is  run  over  by  a  passing  team. 
Sbapleigh  v.  Wyman,  134  Mass.  118;  Purtell 
V.  Jordan,  166  Mass.  575-677,  81  N.  B.  652; 
Benjamin  v.  Railway  Co.,  160  Mass.  3,  85  N. 
E.  96.  If  it  appears  that  a  plaintiff  was 
walking  along  in  the  usual  way,  where  per- 
sons are  accustomed  to  walk,  it  is  ordinarily 
a  question  of  fact  for  tbe  jury  whetber,  in 
so  walking  at  the  time  of  tbe  accident,  he 
waa  In  tbe  exercise  of  due  care.  Purtell  v. 
Jordan,  nbi  supra;  Williams  v.  Grealy,  112 
Mass.  70;  Bowser  v.  Wellington,  126  Mass. 
391;  Rand  v.  Syms,  162  Mass.  163,  38  N.  B. 
196;  Robblns  v.  Railway  Co..  165  Mass.  32, 
42  N.  E.  834.  We  are  of  opinion  that  in  the 
present  case  there  was  evidence  proper  for 
tbe  consideration  of  the  jniy  In  support  of  the 
Iiropoeltlon  that  the  plaintiff  was  in  the  er- 
erclse  of  due  care.   Exceptions  overruled. 


(IK  Ind.  m) 
BOOERS  et  al.  v.  EICH. 
(Supreme  Court  of  Indiana.    Nov.  13,  1896.) 

Deed— Deuvrrt — Appeal — Record. 

1.  A  parol  agreement  to  convey  land,  followed 
by  the  ezecnttoa  of  a  deed  which  is  never  de- 
livered, vests  no  title  in  the  grantee. 

2.  The  evidence  is  not  properly  in  the  record 
unless  it  afHrmatively  appears  that  the  long- 
hand manuscript  of  the  evidence  was  filed  in  the 
clerk's  office  before  it  was  incorporated  in  the 
bill  of  exceptions. 

Appeal  from  circuit  court.  Rush  county;  John 
D.  MlUer.  Judge. 

Action  by  Hubert  Bleb  against  Patrick  Rog- 
ers and  otbers  to  foreclose  mortgages.  From 
a  judgmoit  for  plaintiff,  defendants  appeal. 
Affirmed. 
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and. 


Bwtnc  ft  WHsoo,  for  appellants.  Bonn^, 
Lackett  ft  Bennett,  Ira  aweUee. 

JORDAN,  3.  Appellee  commenced  this  ac- 
tion to  foreclose  certain  mortgagees  executed 
by  the  appellants  upon  tbe  real  estate  therein 
described.  Appellant  Patrick  Rogers  filed  his 
answer  In  four  paragraphs,  the  first  being  a 
general  denlaL  The  second  averred  payment, 
and  the  third  allied  that  tbe  defendant  had 
sold  and  conveyed  to  tbe  plaintiff  tbe  mort- 
gaged premises  for  the  sum  of  14,250,  which 
amount  It  was  alleged  was  due  and  unpaid; 
and  he  sought  to  set  off  this  amount  against 
plaintlfTs  demand,  and  prayed  Judgment  over 
for  tbe  remainder  due.  The  fourth  paragraph 
was  by  the  way  cross  complaint,  and  It 
averred  a  sale  and  conveyance  of  the  mort- 
gaged realty  by  the  defendant  Rogers  to  the 
plaintiff  for  the  agreed  price  of  94,250,  whlcb 
It  alleged  he  had  failed  to  pay,  and  a  vendor's 
Uen  was  sought  to  be  enforced  against  the 
land  for  the  said  purchase  money.  A  trial 
resulted  In  a  special  finding  of  facts  and  con- 
cltisions  ot  law  In  favor  of  appellee,  upon 
whlcb  he  was  awarded  a  Judgment  foreclosing 
the  mortgages  in  controversy.  After  finding 
tbe  tacts  necessary  to  entitle  appellee  to  re- 
cover upon  his  notes  and  mortgages  In  suit, 
the  special  finding  proceeds  as  follows:  "(3) 
That  on  or  about  the  luth  day  of  October, 
1804,  said  Patrld£  Rogers  proposed  to  the 
plaintiff  to  sell  blm  tbe  real  estate  above  de- 
scribed for  the  sum  of  ^,250;  the  land  to  be 
taken  subject  to  the  taxes  on  the  same  for 
the  last  half  of  1894;  possession  to  be  given 
October  1,  1895;  grantors  to  have  the  right 
to  remove  crops  raised  and  matured  on  the 
land  during  tbe  year  1SU5,  but  the  grantee  to 
have  tbe  right  to  sow  small  grain  on  tbe  farm 
In  the  fall  of  1895.  Tbe  notes  held  by  plain- 
tiff against  said  Patildc  Rogers,  including  a 
note  for  (60,  dated  May  31,  1802,  7  per  cent 
Interest,  to  be  taken  at  their  amounts  in  cash 
by  said  plaintiff.  That  said  proposition  was 
accepted  by  plaintiff,  but  that  no  writing  or 
memorandum  was  made  or  signed  by  either 
of  the  parties  embodying  tbe  terms  of  said 
contract,  but  that  the  same  rested  wholly  in 
parol.  That  afterwards,  on  said  day,  a  deed 
«f  conveyance  embodying  the  terms  of  said 
contract  was  drawn,  signed,  and  acknowl- 
edged by  said  Patrick  Rogers  and  Annie  Rog- 
ers, his  wife.  That,  at  the  time  of  the  pending 
of  Said  negotiations  for  the  sale  of  the  land, 
there  was  a  misunderstanding  and  disagree- 
ment between  the  parties  ss  to  the  amounts 
due  on  said  notes  suea  on  in  this  action, 
amounting  to  the  sum  of  $560,  of  whlcb  dis- 
agreement the  plaintiff-  had  at  the  time  no 
knowledge.  (4)  That  the  said  deed  of  Pat- 
rick Rogers  was  never  delivered." 

The  theory  of  both  the  third  and  fourth  para- 
graphs of  the  answer,  under  which  appellant 
Patrick  Rogers  sought  to  secure  afflrmatlve  re- 
lief, was  that  prior  to  tbe  commencement  of 
the  action  there  had  been  a  sale  and  convey- 
antw  by  deed  ot  the  lands  onbraced  tat  the 


mortgages  mentioned  In  fbe  complaint,  by  him 
to  the  appellee,  and  that  the  title  to  the  real 
estate  In  diq>ute  had  been,  by  means  of  tbla 
deed  of  conveyance,  vested  In  the  latter.  Tbe 
burden  rested  upon  appellant  to  establish  these 
essential  facts  before  he  was  entitled  to  a  re- 
covery under  either  of  the  afc^esald  mentioned 
paragrspbs  of  his  answer.  The  special  Slid- 
ing discloses  that  on  October  18, 18^  a  propo- 
sition was  made  to  sell  the  real  estate  to  ap- 
pellee for  H>250,  which  proposition  was  ac- 
cepted by  the  latter;  that  the  said  proposltioa 
to  sell  the  land  ni>on  the  part  of  appellant,  and 
the  acceptance  thereof  upon  api)ellee's  part, 
"rested  wholly  in  parol";  that  subsequently  to 
said  date  a  deed  of  conveyance  embracing  the 
terms  of  the  contract  was  signed  by  the  ap- 
pellants, but  never  delivered.  Under  tbe  Is- 
sues, It  Is  evident  that  these  facts  would  not 
warrant  a  conclusion  of  law  In  favor  of  ap- 
pellanta  A  delivery  of  a  deed  Is  essential  to 
complete  Its  execution,  and,  in  the  absence  of 
a  delivery.  It  has  no  valid  existence  as  a  deed 
of  conveyance,  and  therefore  does  not  serve  to 
vest  title  In  the  grantee.  Freeland  v.  Cham- 
ley,  SO  Ind.  132;  Anderson  v.  Anderson,  128 
Ind.  62,  24  N.  E.  1036.  As  the  finding  die- 
closes  that  the  alleged  agreonent  to  sell  and 
convey  the  realty  was  not  carried  Into  effect 
by  the  execution, of  a  deed  conveying  tbe  title 
to  appellee.  It  Is  manifest,  we  think,  that  mt- 
der  the  Issues  there  could  be  no  recovery  of 
the  allied  purchase  price.  Tbe  court  did  not 
err  In  Its  conclusions  of  law. 

The  evidence  Introdnced  upon  the  trial  was 
taken  down  by  an  ofliclal  reporter,  and  It  la 
sought  to  have  tbe  original  longhand  manu- 
script certified  to  this  court.  It  does  not  af- 
firmatively appear  that  the  longhand  manu- 
script was  first  filed  In  tbe  ofilce  of  tbe  deA 
before  It  was  Incorporated  Into  the  bill  of  ex- 
ceptions; and  under  the  holding  of  this  court 
In  Carlson  v.  State,  44  E.  660,  and  In  Man- 
ley  V.  Felty,  45  N.  K.  74,  at  this  term,  the 
evidence  cannot  be  considered  as  pr<^perly  In 
the  record.  But,  disregarding  this  question, 
we  have  read  and  considered  the  evidence,  and 
are  of  tbe  oplnloi  that  It  sustains  the  finding 
of  the  coTirt,  and  that  It  would  not  have  au- 
thorized a  finding  of  facts  In  favor  of  the 
appellant!*  right  of  recovery.  Jodgnmit  af- 
firmed. 

an  tn«.  »8> 
BAUOHBR  T.  WOOLLEN  et  tV 
(Snprcme  Court  nt  Indiana.    Nov.  10, 

MoaTOAoas  —  Vouomwoks  —  Nonos  —  Samm  or 

Sbcoxd  Hortqaqbs— LA.caB8. 
1.  Notloe  by  pnbHcatlon  of  forecIoBure  of  first 
mortgage  given  to  second  mortgagee  "Bangher" 
under  the  name  of  "Banger"  is  aaificien^  his 
name  appearing  nowhere  in  the  mortgage  record 
correctly  Bpelled.  but  In  the  caption  uiereln  and 
In  the  index  beina  "Banger,"  and  In  the  mort- 
gage as  recorded  being  "Bauger"  or  "Banger," 
and  the  name  of  the  payee  of  ttie  note  as  nvra 
Id  the  recorded  mortgage  tieing  "Bangher'  or 
"Kungher":  Rev.  St.  1894,  {  1108  (Rev.  St 
1881.  i  1004),  providing  that  in  a  salt  to  ton- 
dose  a  mortgage  It  i^iU  be  aoffident  to  naks 


Digitized  by  Google 


IVA.)  BAUGHEB  v.  WOOLLEN.  95 


"the  mortgagee,  or  th«  assigaee  Bhown  hj  the 
record"  to  hold  an  interest  therein,  a  defend- 
ant. 

2.  As  against  innocent  purchasers  at  first 
mortcnge  sale,  it  is  too  late  tor  a  seeond  mortga- 
gee, 6  years  after  the  sale  and  15  years  after 
taking  of  his  mortgaKO,  to  seek  for  relief  by 
correction  of  the  record  of  the  second  mortgage, 
which  gives  his  name  incorrectly. 

Appeal  from  superior  court,  Marion  county; 
J.  W.  Harper,  Judge. 

Action  by  Hemy  L.  Baugher  against  Greenly 
v.  Woollen  and  others.  Judgment  for  defend- 
antB.    Plaintiff  appeals.  Afl^med. 

Knefler  &  Berryhlll,  for  appellant  Woollen 
&  VfooSim  and  Ewbank  &  Watson,  tor  app^ 
leeB. 

HOWARD,  J.  This  action  waa  brought  Iqr 
the  appellant  to  foreclose  a  mortgage  upon  cer- 
tain real  estate,  and  to  redeem  from  a  sale  of 
ancb  real  estate  on  foreclosure  of  a  prior  mort- 
gage. The  appellee  Greenly  V.  Woollen  claims 
title  to  the  land  under  the  sale  so  made  on  fore- 
closure of  the  first  mortgage.  The  otho*  ap- 
pellees make  no  claim  to  any  Interest  In  the  con- 
Uovemy.  Greenly  T.  Woollen  filed  his  answer 
to  the  complaint,  and  also  filed  a  cross  com- 
plaint, setting  np  his  title  under  such  former 
foreclosure  proceedings,  and  asking  to  hare 
his  title  quieted.  The  court  made  a  special 
finding  of  the  facts  in  the  case,  finding  for 
the  appdlee  Woollen,  snhstantlally  as  the  facts 
are  alleged  in  his  cross  complaint. 

The  appellant  contends  that  the  court  erred 
in  overruling  his  demurrer  to  the  answer,  and 
also  In  its  conclnsionB  of  law  on  the  facts  found. 
There  is,  in  reality,  but  one  questlcm  made  In 
Hkeee  two  contratlons,  namely,  whether  due  no- 
tice by  publication  was  given  to  appellant  in 
the  foredoBure  proceedings  through  which  ap- 
pellee claims  title.  The  facts  from  which  this 
question  may  be  answo^  are  stated  most 
strongly  fbr  appellant  in  the  special  findings  of 
the  court.  On  June  15, 1876,  one  of  the  remote 
grantoiB  of  the  appellee  Woollen  obtained  a 
first  mortgage  on  the  land  In  controversy,  and 
an  November  20,  1876,  the  appellant,  a  non- 
resident, was  givoa  a  second  mortgage  on  the 
same  land.  On  January  17,  1878,  -  the  holder 
at  the  first  moitgage  brought  suit  to  foreclose 
the  same,  making  Henry  L.  Banger  and  oth- 
ers defendants  tbraeto,  and  ^vlng  due  notice  by 
publication  to  the  said  Banger  as  nonresident 
holder  of  the  second  mortgage.  Judgment  was 
rendered  against  the  said  Banger  on  deCauIt 
The  appellant's  correct  name  Is  Henry  L. 
Banker,  and  the  questton  for  ded^n  Is  wheth- 
er, under  the  facts  found,  the  notice  to  him 
under  the  name  of  Henry  L.  Banger  was  suffi- 
cient. The  appellee  Woollen,  before  purchasing 
the  land,  and  his  remote  ^ntor  before  bring- 
ing the  original  foreclosure  suit,  made  diligent 
examination  of  the  county  records  by  careful 
and  skilled  attomeyB,  who  found  that  the  name 
of  the  holder  of  the  second  mortgage,  as  there 
recorded,  was  Henry  L.  Banger.  In  Its  third 
spedai  finding  (tf  facts  In  this  case  the*  court 
flndi:   'That  Qie  deput?  recotder  who  spread 


said  [second]  mortgage  upon  said  mortgage  rec- 
ord read  the  mortgagee's  name  in  the  original 
mortgage  as  Hemy  L.  Banger,  and  bo  intended 
to  record  it;  that  the  caption  to  said  mortgage 
In  said  mortgage  record  reads,  'Ell  H.  Weiaod 
to  Henry  L.  Banger*;  that,  as  recorded,  tlie 
name  of  the  mortgagee  In  said  mortgage  could 
be  read  either  as  Henry  L.  Bauger  br  as  Henry 
Ia  Banger,  and  that  the  name  of  the  payee  of 
the  note  described  In  said  mortgage  as  recorded 
waa  so  written  as.to  be  read  Hem-y  L.  Buughw 
or  Henry  L.  Bungher;  that  said  mortgage  was 
Indexed  in  said  mortgage  as  'Eli  Weiand  to 
Henry  L.  Banger.* "  Appellant's  correct  name 
does  not  appear  anywhere  In  the  record,  and 
the  court  finds  that  '*tbe  defendant  Greenly  V. 
WooUen  had  no  actual  knowledge  of  any  claims 
of  the  plaintiff  [appellant  here]  to  or  upon  the 
said  real  estate  until  the  beghining  of  this  suit." 
No  want  of  care  Is  shown  on  appellees'  part. 
See  1  Jones,  Mortg.  (4th  Bd.)  §  592.  Sectl<«i 
1108,  Bev.  St.  1894  (sectton  1094,  Rev.  St 
1881),  In  toToe  at  the  date  of  brining  the  ac- 
tion to  forecloae  the  first  mortgage,  provides 
that  In  a  suit  to  foreclose  a  mortgage  "it  shall 
be  Bufilclent  to  make  the  mcfftgagee,  or  the  as- 
signee ^own  by  said  record  to  hold  an  Interest 
therein,  defendants."  The  cases  in  this  court 
cited  to  show  that  when  a  mortgage  Is  ^ven 
to  secure  notes  held  by  different  persons  the 
holders  of  the  several  notes  should  be  made 
parties  to  the  foreclosure  proceedings,  were  all 
cases  decided  before  the  enactment  of  the  fore- 
going statute,  and  must  be  imderstood  as  modi- 
fled  thereby.  It  la  still  true  that  the  assign- 
ment of  a  note  secured  by  mortgage  0];)erate8 
pro  tanto  as  an  aaslgmnent  of  the  mortgage  It- 
self. Parkhurst  v.  Steam- Engine  Co.,  107  Ind. 
S94,  8  N.  E.  633.  But,  ia  order  that  the  holder 
of  a  note  so  assigned  should  be  protected  In 
falB  lien  against  a  good-faith  mortgagee  or  an 
innocent  purchase  of  the  mcs^ged  premises, 
it  is  necessary  that  such  assignment  should  be 
placed  upon  record,  as  provided  by  the  statute. 
Insurance  Co.  v.  Talbot,  113  Ind.  373, 14  N.  B. 
080.  The  record,  therefore,  showing  no  assign- 
ment of  the  note  secured  by  the  second  mort- 
gage, the  assumption  must  be  that  the  note 
was  owned  by  the  mortgagee  hlmsdf.  He  took 
In  his  own  name,  as  the  record  shows,  a  mort- 
gage to  secure  the  note.  The  note  might  have 
been  <^glnally  given  to  aome  one  dse,  and 
transferred  to  the  mortgagee;  or  it  might  have 
been  originally  given  to  the  mortgagee  himself, 
and  his  name  Incorrectly  copied  In  the  descrip- 
tion of  the  note.  However  that  may  be,  there 
Is  nothing  In  the  record  to  show  that  the  note 
ever  belonged  to  any  one  but  the  mortgagee. 
There  being  no  assignee  !^own,  it  was,  there- 
fore, sufflcl^t,  in  the  words  of  the  statute,  to 
make  the  mortgagee  defendant  In  the  suit  to 
foreclose  the  mortgage.  In  any  event,  we  are 
unable  to  see  how  the  appelant  can  complain 
of  the  fact  that  he  was  made  a  defendant 
under  the  name  of  Banger,  Instead  of  Bauger, 
Bungher,  or  Bungher.  It  1b  not  pretended  that 
one  of  these  forms  is  any  more  his  correct  name 
than  another.  If,  Indeed,  the  appellant's  correct 
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name  were  one  of  the  forms  found  In  the  rec- 
ord of  the  mortgage,  then  It  may  be  that  the 
plaintiff  In  the  Qrst  foreclosure  suit  would 
have  acted  at  his  peril  In  omitting  to  notify  ap- 
pellant hy  his  correct  name  as  so  Altered  oa 
the  mortgage  record.  But  what  difference  It 
coidd  make  to  appellant  whether  he  was  no- 
tified under  one  Incorrect  name  rather  than  an- 
other, we  fail  to  understand.  The  notice  was 
given  to  him  by  the  name  which  appeared  in 
the  record;  that  which  stood  at  the  bead  of 
the  page  In  the  title  and  in  the  index,  which 
the  recorder  Intended  to  copy,  and  did  copy,  as 
the  true  name  of  the  mortgagee.  If  that  name 
was  Incorrect,  appellant  himself  was  to  blame. 
Appellees'  remote  grantor,  In  bringing  the  suit, 
had  a  right  to  rely  upon  the  record  in  the  re- 
corder's office;  and  that  record  showed  the 
mortgagee's  name  to  be  Henry  L.  Banger,  the 
name  by  which  he  was  notified  of  the  actlcai 
against  him. 

We  think  also  that  appellant  is  shown  to 
have  been  guilty  of  inexcusable  laches  In  not 
sooner  discovering  and  correcting  the  error  in 
the  recording  of  his  name. '  The  court  finds  that 
he  hdd  the  mortgage  off  the  record,  with  his 
name  incorrectly  spelled,  for  the  period  of  54 
days,  and  then  Bled  It  without  change.  It  Is 
further  found  that  the  note  secured  by  the 
mortgage  was  executed  January  1,  1876;  that 
the  interest  for  the  first  three-ciuartera  of  that 
year  only  had  been  paid  before  the  giving  of 
the  mortgage,  and  nothing  has  ^ce  been  paid; 
that  from  the  date  tof  the  mortgage,  November 
20,  1876,  until  tUe  bringing  of  this  suit,  Octo- 
ber 27,  1891,  the  appellant  did  nothing  to  cor- 
rect his  mortgage  record,  and  made  no  effort 
to  collect  principal  or  interest  of  his  debt.  In- 
deed, from  the  facts  shown.  It  would  seem  that 
be  had  utterly  abandoned.  If  not  quite  forgotten, 
both  mortgage  and  debt  for  the  whole  period  of 
15  years.  It  might  perhaps  be  proper,  with 
due  explanation,  even  after  so  long  a  delay  as 
15  years,  to  ask  for  a  reformation  of  the  mort- 
gage, provided  only  the  original  parties  remain- 
ed, and  the  rights  of  innocent  thhd  persons  had 
not  Intervened.  But  when  we  remembw  that 
the  lands  here  had  long  since  passed  into  the 
hands  of  those  who  purchased  hi  good  faith, 
after  first  making  careful  examination  of  the 
public  records  left  by  appellant  hhnsdf,  and 
who  have  made  valuable  Improvements  upon 
the  lands.  It  Is  very  clear  that  the  appellant 
can  have  no  standing  here,  as  he  had  none  In 
the  court  below.   Judgment  affirmed. 


(116  Ind.  202) 

TERRB  HAUTE  &  I.  B.  CO.  t.  BECKER. 
(Supreme  Court  of  Indiana.    Nov.  10,  1896.) 

RAlLItOi.D  COLUSION— IXJDRT  TO  EHn^TS— NSO- 
LtOSNOe. 

In  case  of  death  of  an  employe  on  a  regu- 
lar train,  running  on  time,  cnusod  by  collieion 
with  a  train  "working  wild,"  the  company  is 
not  negligent  In  failing  to  notify  the  regular 
tnin  of  the  wild  train,  or  to  have  a  rule  reqnir- 
ing  such  notice;  all  trainmen  being  furnished 
wuh  time  cards  of  regular  trains,  on  which  is  a 


rule  reqnirin^  wild  trains  to  keep  out  of  the  way* 
and  off  the  tune,  of  regular  trains. 

Appeal  from  circuit  court,  Cass  county;  I>. 
B.  McGonnell,  Judge. 

Action  by  Mary  A,  Becker,  administratrix, 
against  the  Terre  Haute  Sc  Indianapolis 
Railroad  Company.  Judgment  for  plaintiff. 
Defendant  appeals.  Reversed. 

McConuelt  &  Jenklnea  and  Bayless  &  duen- 
ther,  for  appellant  Chase  &  Fickle,  for  ap- 
pellee. 

JORDAN,  J.  Mary  A.  Becker,  as  the  ad- 
ministratrix of  her  deceased  husband,  Maz^ 
tin  Becker,  sued  appellant  to  recover  dam- 
ages on  account  of  Its  alleged  wrongful  act, 
which  resulted  In  the  death  of  the  decedent 
while  In  the  service  of  appellant,  spring  as  a 
fireman  upon  one  of  its  freight  trains.  There 
was  a  special  verdict  returned  by  the  Jury, 
and  upon  It  the  court  rendered  judgment  In 
favor  of  appellant  upon  the  second  paragraph 
of  the  complaint,  and  in  favmr  of  appellee  up- 
on the  third  paragraph,  for  16,000,  the  sum 
awarded  by  the  Jury.  Tikis  latter  paragr^h, 
after  setting  out  the  character  and  surround- 
ings of  appellant's  railroad,  especially  that 
part  of  it  lying  between  CrawfordsvlUe  Junc- 
tion and  Rockvllle,  and  after  furth^  averring 
that  its  road  was  "a  single-track  railroad,'* 
and  operated  by  "telegraph  orders"  from  the 
company's  main  office,  at  the  city  of  Terra 
Haute,  and  that  the  death  of  Alartin  Becker 
was  occasioned  the  train  upon  which  he 
was  firing  colliding  with  a  certain  train,  whicb 
on  the  day  of  the  fatal  accident  had  been, 
by  appellant's  train  dispatcher,  ordered  to 
"work  wild,"  etc.,  then  apparently  proceeds 
upon  the  theory  that  said  accident  was  due  to 
the  neglect  of  the  appellant  to  notify  dece* 
dent,  and  those  in  charge  of  the  tndn  upon 
which  he  was  at  the  time  at  work,  of  the 
"whereabouts"  of  the  train  which  had  been 
ordered  to  "work  wild."  The  sufficiency  of 
the  paragraph  upon  which  the  special  verdict 
is  founded  Is  assailed,  but,  as  the  questions 
Involved  are  better  presented  under  the  spe- 
cial verdict,  we  may  address  our  considera- 
tion to  It,  without  directly  passing  upon  the 
sufficiency  of  the  paragraph  In  controvert. 
Omitting  the  facts  found  by  the  Jnry  which 
are  not  essential  to  the  determination  of  the 
principal  legal  propositions  at  issue  in  this 
appeal,  we  may  properly  set  out  the  remainder 
of  the  special  verdict,  which  is  as  follows: 

"(2)  That  said  railroad,  l>etween  said  cltiea 
of  Terre  Haute  and  Logansport,  on  and  be- 
fore said  date  consisted  of  but  one  main 
track,  with  switches  and  side  tracks  at  Inter- 
vening stations,  and  was  a  single-track  rail- 
road, having  a  line  of  telegraph  along  said 
main  track  from  said  city  of  Terre  Haute  to 
said  city  of  Logansport,  and  had  telegraph 
offices  at  all  the  principal  stations  on  said 
railroad,  Including  the  stations  of  Judson 
and  Waveland,  but  had  none  at  Dooley.  with 
the  principal  telegraph  office  In  the  city  of 
Terxe  Haute,  at  which  point  the  <dd6t  train 


Digitized  by  Google 


TERRE  HAUTE  &  I. 


:.  R.  00.  T.  BECKER. 


97 


dispatcher  for  eald  defendant  had  his  faead- 
qnartera  and  offices,  and  from  which  point 
said  defendant  controlled  the  morementB  of 
Its  trains  on  said  railroad  by  ordem  tbrongb 
the  use  of  Its  said  lines  of  telegrraph. 

"(3)  That  on  and  before  said  10th  day  of 
December,  1889,  the  defendant  was  operating 
and  mnnlng  four  regular  trains,  two  of 
which  were  passenger  and  two  were  freight, 
dally,  south  bound,  and  four  regular  trains, 
two  of  which  were  passenger  and  two  were 
freight,  dally,  north  bound,  over  said  railroad 
between  the  said  clttee  of  Terre  Haute  and 
Logansport.  The  times  of  the  departure  and 
arriTaJ  of  said  trains  at  the  dl£ferent  stations 
on  said  railroad  were  fixed  by  said  defendant, 
and  printed  In  printed  time-tables,  and  Issued 
to  all  Its  servants  engaged  then  and  there  In 
operating  and  running  said  trains.  That  on  the 
backs  of  said  time-tables  were  printed  rules 
made  by  said  defendant  for  the  direction  and 
government  of  all  Its  servants  engaged  In  run- 
ning end  opiating  said  trains,  all  of  which 
rules  were  in  force  on  and  before  said  10th 
day  of  December,  1880.  That  by  said  rules 
of  the  defendant  it  was  the  duty  of  conductors 
and  enginemen  of  all  work  and  wild  trains  to 
keep  th^r  trains  out  of  the  way,  and  off  the 
time,  of  all  regular  passenger  and  freight 
trains  of  the  defendant,  and  in  no  case  to 
occupy  the  main  tra(^  within  ten  minutes  of 
the  time  of  any  r^lar  train.  That  said  rule 
01  on  said  .timetable  was  as  followa,  to  wit: 
*AI1  work  and  wild  trains  will  keep  out  of  the 
way,  and  off  the  time,  of  all  regular  passen- 
ger and  freight  trains,  and  in  no  case  occupy 
the  main  track  within  ten  minutes  of  the 
time  of  any  r^lar  train.'  That,  by  the  said 
roles  of  the  defendant.  It  was  the  duty  of  con- 
ductors of  all  wood  and  work  trains  of  de- 
fendant at  the  close  of  each  day  to  report  to 
the  dispatching  office  of  said  defendant,  by' 
telegraph,  the  limits  of  the  main  track  they 
intend  to  occupy  the  following  day  with  their 
trains,  and  to  never  exceed  the  limits  specifi- 
ed, without  special  telegraph  or  written  au- 
thority. That  rule  82  on  said  time-table  was 
as  follows,  to  wit:  'Conductors  of  all  wood 
and  work  trains  must,  at  the  close  of  each 
day,  report  to  the  dispatching  office,  by  tele- 
graph, the  limits  of  the  main  track  they  In- 
tend to  occupy  the  following  day,  and  must 
never  exceed  the  limits  specified,  without  spe- 
cial telegraph  or  written  authority.'  That, 
by  the  said  rules  of  the  defendant,  enginemen 
were  held  accountable  for  the  speed  of  their 
tralna,  and  the  due  observance  of  signals 
ahead,  and  were  equally  responsible  with 
the  conductors  of  their  trains  for  keeping  off 
the  time  of  other  trains.  That  rule  101  on 
said  time-table  was  as  follows,  to  wit:  'The 
enginemen  will  be  held  accountable  for  the 
speed  of  the  train,  and  due  observance  of  sig- 
nals ahead,  and  will  he  equally  responsible 
with  the  conductor  for  keeping  off  the  time 
of  other  trains.'  That,  by  the  rules  of  the 
defendant,  telegraph  orders  from  the  dis- 
patching office  of  the  defendant  to  Its  con- 
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ductors  and  en^nemen  were  to  be  sent  by  de- 
fendant's train  dispatchers  personally;  and 
said  train  dispatchers.  In  giving  and  sending 
such  orders  In  the  line  of  duty,  represented 
the  superintendent  of  the  defendant,  and  had 
authority  to  act  and  direct  the  conductors  and 
enginemen  of  the  defendant  In  resi>ect  to  the 
movements  of  trains  under  their  care  and  con- 
trol. That  rule  118  on  said  time-table  was  as 
follows,  to  wit:  'Train  dispatchers  shall  them- 
selves send  all  messages  involving  the  move- 
ments of  the  trains,  and  must  not  permit  an- 
other person  to  do  It  for  them.*  That  rule  on 
said  time-table.  No.  118,  wasas  follows,  to  wit: 
'AH  special  orders  by  telegraph  for  the  move- 
ments of  trains  will  be  numbered  consecutive- 
ly, commencing  with  Xo.  1  on  the  first  day 
of  each  month,  and  mast  be  sent  to  all  trains 
named  in  the  order,  at  the  same  time  ad- 
dressed to  the  conductors  of  the  trains  for 
which  they  are  Intended,  and  signed  by  the 
train  dispatchers,  who,  in  the  line  of  their 
duty,  represent  the  saperlntendenL'  That,  by 
the  said  rules  of  the  defendant,  all  trains 
were  to  be  run  under  the  direction  of  the  con- 
ductors, except  when  their  directions  con- 
flicted with  the  defendant's  rules,  or  Involved 
risk  or  hazard,  in  which  case  the  enginemen 
were  declared  to  be  equally  responsible  with 
the  conductors.  That  rule  80  on  said  time- 
table was  as  follows,  to  wit:  'AH  trains  must 
run  under  the  direction  of  the  conductor,  ex- 
cept when  his  directions  conflict  with  these 
rules,  or  involve  risk  or  hazard,  in  which  case 
the  enginemen  will  be  held  equally  respon- 
sible with  the  conductor.  Conductors  will 
be  held  responsible  for  the  safe  management 
of  their  trains,  and  for  the  proper  Ijehavlor 
and  performance  of  duty  by  their  trainmen. 
They  must  not  allow  any  person  to  ride  in 
the  baggage,  mall,  or  express  cars,  whether 
connected  with  the  road  or  not,  except  those 
whose  duties  require  them  to  be  there.' 

"(4)  That  on  and  before  the  10th  day  of 
December,  1889,  the  stations  of  defendant's 
railroad,  going  north  from  the  station  of  Rock- 
vllle,  were  situated  In  the  following  order  and 
distance  north  from  said  Rockville,  to  wit: 
Sand  Creek,  four  and  two-tenths  miles;  Jud- 
son,  seven  and  six-tenths  mites;  Dooley,  ele- 
ven and  two-tenth  miles;  Waveland,  four- 
teen and  seven-tenth  miles.  That  Crawfords- 
vlUe  Junction  was  twenty-nine  miles  and  flve- 
tenths  north  of  said  Rocliville. 

"(5)  That  on  and  before  the  said  10th  day  of 
December,  1889,  the  main  track  of  said  de- 
fendant railroad  between  the  stations  of  Craw- 
fordsville  Junction  and  RoclivlIJe  was  crook- 
ed, and  full  of  short  and  sharp  curves,  and  be- 
tween the  stations  of 'Waveland  and  Judson 
the  said  main  track  followed  the  general 
course  and  crooked  windings  of  Little  Raccoon 
creek  for  a  distance  of  about  eight  miles,  and 
was  full  of  short  curves,  where  the  approach 
of  trains  in  either  direction  on  said  track  was 
hidden  from  the  view  of  defendant's  servants 
on  trains  coming  from  the  opposite  direction  by 
bluffk,  hills,  woods,  and  larush;  and  between 
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the  Btatltms  of  Wav^laiid  and  Dooley,  and  tor 
the  distance  of  four  mUea  on  said  track,  time 
were  six  or  seren  sluurt  and  sharp  currea  In 
said  track,  and  also  a  reverse  curve  of  very 
short  radii,  with  high  banks  of  earOi  and  trees 
oa  the  Bide  of  said  trade,  and  particularly  dan- 
gerous to  servants  of  said  defendant  running 
and  operating  Its  trains  of  cars  thereon,  by 
reason  of  their  Inahlllty  to  see  trains  approach- 
ing from  the  opposite  direction,  on  account  of 
said  curves,  banks  of  earth,  trees,  and  brash, 
Id  time  to  ^jvent  coQlslonB  and  accidents  to 
said  trains  and  to  themselves. 

"(6)  Tliat  on  and  befora  tlw  said  10th  day  of 
Decemljer,  1889,  the  plfdntifrs  deced»it,  Mar- 
tin Becker,  was  a  servant  of  the  defendant,  and 
then  and  there  employed  and  engaged  In  the 
service  of  the  defendant  as  a  fireman  on  de- 
fendant's locomotive  engine  No.  117,  which  en- 
gine on  s^d  date,  and  at  the  time  of  the  col- 
lision hereinafter  found,  was  attadied  to  and 
hauling  one  of  the  defendant's  regular  freight 
tndns,  known  as  'Local  No.  60,'  and  north 
bound,  and  was  thai  and  there  between  the 
stations  of  Dooley  and  Wavdand,  on  the  de- 
fendant's main  track,  and  that  aoA  there  on 
dme,  according  to  the  tlme-taUra  and  rules  of 
the  defendant,  and  having  then  and  there  the 
il^t  of  way  and  track  agaJnst  all  wood,  work, 
and  wild  trains  of  the  defaidant,  and  running 
thai  aiid  there  at  a  speed  not  exceeding  20 
miles  per  hour,  In  accordance  with  the  rules  at 
the  defendant.  The  said  engine  No.  117,  up- 
on wtilch  the  plalntlfTs  decedent,  Martin  Beck- 
er, was  then  and  there  engaged  In  his  duties 
as  fireman  aforesaid,  was  run  Into  and  collid- 
ed with  anotiier  of  defendant's  aighies,  to  wlt^ 
No.  Ill,  which  was  then  and  there  attached  to, 
and  en^ged  In  hauUn^  a  woric  and  wild  train 
of  the  defendant  south  bound,  and  on  defoid- 
ant's  main  trat^;  and  the  plaintiff's  decedent, 
Martin  Becker,  was  -thai  and  there,  by  means 
of  said  collision,  crushed  and  Injured  by  and 
between  said  colliding  engines  and  their  ten- 
ders, and  then  and  thereby  butantly  killed. 
That  said  Martin  Becker  did  not  In  any  way 
contrflrate  to  his  said  injuries  or  death,  ncff  did 
he  see  said  colliding  engine  No.  Ill  In  Ume  to 
save  his  life,  nor  was  he  guilty  of  any  nef^l- 
gence  In  causing  or  occasioning  the  said  colli- 
sion wheretai  be  lost  his  hf e  as  aforesaid,  and 
was  at  the  time  of  his  death  in  the  perform- 
ance of  his  duties  as  fireman  aforesaid;  and 
the  plalntlfr  was  not  guilty  of  any  ne^lgence, 
nor  did  she  contribute  In  any  way  In  causing 
the  Injuries  or  death  of  said  Martin  Becker,  her 
decedent. 

"(7).  That  on  said  10th  day  of  December, 
1889,  the  said  local  (or  No.  60)  train  was  hi 
charge  of  one  James  H.  Hardesty,  as  conduct- 
or, and  said  engine  Nq.  117,  upon  whldi  said 
Martin  Becker  was  fireman,  was  in  charge  of 
one  William  Widgeon,  as  englneman,  and  that 
both  of  said  peraons  were  servants  of  the  de- 
fendant at  the  time  said  local  (No.  60)  train 
left  its  terminal  pohit,  to  wit,  Terre  Haute,  and 
also  at  the  time  said  Becker  wa8  klUed.  TbaX 
said  local  train  left  Terre  Haute,  north  bound. 


at  4  o'<Aoek  a.  m.  on  said  date,  on  time,  and 
arrived  at  said  station  at  7:55  a.  m.,  and  on 
time,  oa  said  date,  going  north.  That  defend- 
ant had  thai  and  there  at  said  stati(»i  of  Jud- 
son  a  telegraph  office,  and  telegraph  line  In  or- 
der, and  an  opontor.  That  said  local  train 
stopped  at  said  station  of  Judson  on  Its  urlral 
tba%,  and  the  said  conductor,  Hardesty,  re- 
lurted  for  orders  to  the  defenduit's  telegrapher 
at  said  station,  but  received  node  concerning 
the  said  wmk  or  wild  trahi.  or  Its  where- 
abouts, whatever. 

"(S)  The  said  conductw,  Hardesty,  and  said 
oigineman.  Widgeon,  and  said  decedent,  Mar- 
tin Better,  were  Ignorant  of  the  whereabouts 
of  said  work  or  wild  trabi  on  said  lOQi  day  of 
December,  1888,  and  previous  to  the  time  of 
said  coUlrion,  and  that  said  defendant  had  not 
given  them  or  elthor  of  them  any  Information 
or  notice  whatever  thoreof,  and  that  ^ey  nor 
either  of  them  had  any  hiformatlott  or  knowl- 
edge of  the  fact  that  said  work  train  was  on 
said  date  working  wild  on  sidd  main  track,  be- 
tween the  stations  of  Crawfordsvllle  Junction 
and  RodEvllle,  oh  said  date. 

"(9)  That  on  said  10th  day  of  December, 
1889,  the  d^endant's  said  enghie  No.  Ill, 
which  collided  with  said  engine  No.  117,  was 
hi  charge  of  Bd^rard  J.  Trltt,  as  aiglneman, 
and  the  said  work  or  wild  trahi  to  which  the 
odd  oigtaie  Na  111  was  attadied  to  and  en- 
gaged tai  hauling  at  the  time  of  the  ooUi^on 
herelnbeftwe  found  was  hi  charge  of  Frank  L. 
Oampbell,  as  conductor,  and  that  both  of  said 
persons  were  then  and  there  servants  In  the 
service  of  Qie  detaidant. 

"(10)  That  on  the  10th  day  of  Deeonber* 
1889,  and  before  the  cfdllsltm  herehibefme 
found,  the  said  Frank  L.  Campb^,  as  the  con- 
ductor of  the  defendant's  work  or  wild  train 
aforesaid,  at  CSrawfordsvIlle  Junction,  a  sta- 
tion on  said  defendant's  nUlroad,  received  tde- 
graphic  cffders  from  the  train  dispatching  office 
at  Terre  Haute,  signed  by  the  train  dispatcher 
of  said  defendant,  in  respect  to  the  movement 
of  said  work  or  wild  train  for  said  10th  day  of 
December,  1880,  wherein  and  whereby  the  said 
conductor  was  ordered  and  directed  'to  work 
wUd  to-day  between  Crawf<»dsvllle  Junction 
and  Rockvllle,'  and  was  so  woiklng  wild  with 
his  said  train  at  the  time  of  said  option,  and 
running  at  the  rate  of  20  miles  per  hour  with 
hlB  said  train. 

"(11)  That  it  was  the  duty  of  said  Conductor 
Cte^pbeU  and  Englneman  Trltt,  on  said  lOtb 
day  (tf  Deconber,  18S9,  to  side-track  the  said 
work  train  of  the  defendant  thm  and  there  In 
th^  charge  at  the  said  station  of  Waveland, 
and  then  and  there  await  the  arrival  and  pas- 
sage at  said  point  of  said  local  No.  60,  going 
norUi,  before  pulling  out  with  flie  said  work 
train  going  souUi  on  Qie  main  track  of  s^d 
defendant's  railroad. 

"(12)  That  said  local  No.  60  was  due  at  the 
station  of  Dooley  at  8:27  a.  m.,  and  at  the  sta- 
tion of  Wavdand  at  8:^  a.  m.,  on  said  10th 
day  of  Deconber,  1889,  and  was  on  time  at 
said  station  ol  Dooley.   That  notwithstanding 
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said  faots,  and  tlieir  duty  In  that  regard,  the 
Mild  condaetor,  Campbell,  aud  said  engineman, 
Tritt,  recklessly,  carelessly,  and  nc^rllgently 
pulled  out  frmn  the  station  ot  Waveland  cm 
aaid  date  with  the  said  work  train  on  the 
main  track  of  defradant's  railroad,  south 
Iwund,  and  before  the  arrival  of  said  local,  or 
No.  60.  and  on  tbe  time  of  aald  local,  with- 
out taldng  any  precaution  to  prevent  a  colli- 
sion with  the  said  local  No.  60,  north  bound, 
as  aforesaid,  and  ran  said  engine  No.  Ill 
at  a  speed  of  20  miles  per  hour,  and  col- 
lided with  the  said  engine  No.  117  at  and 
on  the  reverse  curve  on  said  main  truck  be- 
tween said  stations  of  Waveland  and  Dooley, 
on  said  10th  day  of  December,  1889,  at  8:40 
a.  m.  of  said  day,  and  then  and  there  and 
thereby,  by  means  of  said  collision,  instantly 
killed  the  plaintlCT's  decedent,  Martin  Becker, 
who  was  then  and  there  engaged  In  his  duties 
as  fireman  on  said  engine  No.  117,  and  not  in 
any  way  at  fault  in  respect  to  said  collision. 

"(13)  That  the  defendant.  In  falling  to  notify 
tbe  decedent,  Martin  Bedcer,  the  conductor, 
Hardesty,  and  englneman.  Widgeon,  In  charge, 
respectively,  of  said  local  (or  No.  60)  train,  and 
engine  No.  117,  hauling  said  train,  on  said  10th 
day  of  Decemi)er,  1889,  at  or  before  said  train 
and  engine  arrlTed  at  the  said  station  of  Jud< 
son,  oa  defendant's  said  railroad,  and  before 
the  said  collision,  of  tbe  whereabouts  of  said 
woi^  train  and  engine  No.  Ill,  hauling  the 
same  on  said  date,  caused  the  collision  afore- 
said, and  ttie  death  of  said  bfartln  Becker,  and 
was  guilty  of  n^llgence  in  failing  to  notify 
said  Becker,  Hardesty,  and  Widgeon  of  the 
whereabouts  of  said  train  and  engine  No.  Ill 
on  BBld  day,  before  said  collision. 

"(14)  That  It  was  the  duty  of  the  defendant, 
considering  the  many  shwt  curves  and  reverse 
curves  of  Its  main  track,  and  the  inability  of 
its  servants  operating  Its  trains  to  see  ap- 
proacblng  trains  coming  from  the  opposite  di- 
rection thereon,  on  account  of  the  many  short 
curves  and  reverse  curves  on  its  main  track, 
and  the  bluffs,  banks  of  earth,  hills,  trees,  and 
brush  on  the  side  of  the  main  track,  existing 
between  said  stations  of  Orawf(»-dBville  Jimc- 
non  and  Rockville  on  and  before  said  10th  day 
of  December,  1889,  to  have  notified  the  serv- 
ants of  said  defendant  then  and  there  hi  charge 
of  said  local  (or  No.  60)  train,  and  said  engine 
No.  117  hauling  the  same,  including  the  de- 
cedent, Martin  Becker,  of  the  order  given  by 
said  defendant's  train  dispatcher  to  said  con- 
ductor, Campbell,  In  charge  of  said  work  or 
wild  train  on  said  10th  day  of  December, 
1889,  to  work  wHd  on  that  day  with  his  said 
train  between  said  stations  of  Grawfordsville 
Junction  and  RockvlUe. 

"(15)  Tbat  the  defendant  for  more  than  one 
year  prior  to  the  said  10th  day  of  December, 
1869,  bad  knowledge  of  tbe  many  short  and 
sharp  carves  and  reverse  curves  on  its  main 
track,  and  of  tbe  inability  of  its  servants  to  see 
approaching  trains  coining  from  an  opposite 
direction  on  said  main  track,  on  account  of 
said  cnrreB  and  rererae  carroa,  bigb  banks  of 


earth,  hills,  trees,  and  brush  on  the  side  of 
said  track,  and  existing  between  said  stations 
of  Grawfordsville  Junction  and  RockvlUe,  and 
Of  the  danger  to  its  servants  operating  its 
trains  from  collision  with  wild  trains  at  or  near 
reverse  curves  tietween  said  stations,  and  neg- 
ligently failed  to  make  any  rule  requiring  Its 
train  dispatcher  to  notify  regular  train  crews 
that  wood  or  work  trains  were  working  wild 
between  said  stations  in  time  to  prevent  col- 
lisions or  accidents  at  or  near  said  reverse 
cui-ves,  as  it  was  In  duty  bound  to  do  for  the 
protection  of  Its  servants  operating  its  trains 
Iwtween  said  stations." 

It  will  be  seen  that,  among  others,  the  fol- 
lowing facts  are  disclosed  by  the  special  ver^ 
diet:  That  appellant's  road  was  a  single-track 
railroad,  leading  from  Logansport  to  Terre 
Haute,  consisting  of  a  main  track,  with 
switches  and  side  tracks,  and  bad  a  line  of 
telegraph  along  its  eirtire  road.  That  on  and 
before  December  10,  1889  (being  the  day  on 
which  the  fatal  collision  occurred),  the  com- 
pany was  operating  and  running  daily,  south 
Iwund,  over  its  road,  four  regular  trains,— two 
passenger  and  two  freight,— and  also  a  like 
number  running  north.  The  time  of  the  ar- 
rival and  departure  of  each  of  these  trains  at 
the  respective  stations  along  the  road  was 
fixed  by  the  appellant,  and  printed  In  time- 
schedules  or  time-tables,  and  these  were  is- 
sued and  delivered  to  all  of  its  servants  then 
engaged  In  operaiting  said  trains.  On  the  In- 
verse sides  of  these  time-tables  were  printed 
rules  adopted  by  appellant  for  the  direction 
and  government  of  all  of  its  servants  en- 
gaged in  operating  trains.  Tbat  under  these 
rules  conductors  and  englnemen  of  all  work 
and  wild  trains  were  required  to  keep  the 
same  out  of  the  way,  and  off  of  the  time,  of 
all  regular  passenger  and  freight  trains,  and 
in  no  case  to  occupy  tbe  main  track  of  the  road 
within  10  minutes  of  the  time  of  any  regular 
train.  That  by  these  rules  the  englnemen  and 
conductors  were  equally  responsible  for  keep- 
ing off  of  the  time  of  other  trains.  On  said 
10th  day  of  December,  appellee's  decedent 
was  in  the  service  of  appellant  as  a  fireman  on 
engine  No.  117,  which  on  that  day  was  at- 
tached to  and  hauling  a  regular  freight  train, 
known  as  "Local  No.  60,"  which  was  on  said 
day  north  bound,  and  at  the  time  of  the  col- 
lision was  running  on  time  between  the  sta- 
tions of  Dooley  and  Waveland,  and  was  enti- 
tled to  the  right  of  way,  as  against  all  work 
and  wild  trains.  That  on  said  date,  and  be- 
fore the  accident  in  question,  the  appellant, 
through  its  train  dispatcher  fthe  latter,  und« 
the  rules.  In  giving  and  sending  ordera  in  the 
line  of  duty  represented  the  superintendent 
of  the  company),  sent  on  order  to  the  con- 
ductor In  charge  of  the  work  train  which  waa 
being  drawn  by  engine  No.  Ill  to  worii  wild 
with  his  train  on  that  day  between  Graw- 
fordsville Junction  and  RockvlUe.  That  the 
conductor  and  englneman  of  said  worii  train 
were  tbe  servants  of  appellant.  That  local 
No.  60  was  doe  at  the  station  of  Dooley  at 
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8:27  a,  m.,  and  at  WaT^and  at  8:52  a.  m. 
That  It  was  tbe  duty  of  Conductor  Campbell 
aud  EDglneman  Tritt,  In  charge  of  said  work 
train,  to  hETS  sido-tracked  their  train  at 
Waveland,  and  there  remained  nntll  the  ar- 
rival aud  passage  of  No.  60,  upon  which 
Becker  was  fireman,  bnt,  disregarding  their 
duty  lu  this  respect,  theee  servants  of  ap- 
pellant "corelessl)-"  and  "negligently"  pulled 
out  from  tbe  station  at  Waveland  on  tbe 
main  track,  and  started  south  before  the  ar- 
rival at  this  station  of  Ko.  60,  "and  on  Its 
time,"  without  taking  any  precaution  to  pre- 
Tent  a  collision  with  No.  60;  and,  while  run- 
Dln£  between  said  stations  of  Dooley  and 
Waveland  at  a  speed  of  20  miles  per  hour,  said 
work  train  met  and  collided  with  the  north- 
bound local  No.  60,  on  the  reverse  curve  of  tbe 
track,  at  8:40  a.  m.  on  said  10th  day,  and 
thereby  killed  said  Martin  Becker.  That  pre- 
vious to  this  collision  the  appellant  gave  no 
notice  to  the  deceased,  nor  to  Its  servants  in 
charge  of  said  local  No.  60,  of  the  whereabonta 
of  this  work  train  on  that  morning,  and  that 
neither  he  nor  they  had  any  knowledge  that 
Bald  train  on  that  day  was  working  wild  be- 
tween Crawfordeville. Junction  and  Rockville. 
The  principal  insistence  of  counsel  for  appel- 
lee In  answer  to  the  contention  of  counsel  for 
appellant  Is  that,  under  all  the  circumstances, 
negU^DCe  resulting  in  the  death  of  the  de- 
ceased servant  must  be  Imputed  to  the  appel- 
lant, for  the  following  reasons:  First.  In  or- 
dering the  woric  train  to  work  wild  between 
Crawfordsvllle  Junction  and  Rockville,  over  a 
part  of  Its  road  which  they  insist,  under  the 
facts,  Is  shown  to  be  dangerous;  seomd,  fail- 
ure to  notify  Becker  and  the  servants  in 
charge  of  the  train  upon  which  he  was  at 
work  of  the  whereabouts  of  the  wild  train  on 
the  morning  in  question,  previous  to  the  acci- 
dent; third,  failure  to  adopt  a  rule  requiring 
notice  to  be  given  to  its  regular  trains  of  tbe 
whereabouts  of  wild  trains.  These  facts,  in 
connection  with  the  negligence  of  tbe  employes 
In  charge  of  the  work  train,  they  contend,  con- 
stitute the  proximate  cause  of  the  fatal  colli- 
sion. It  may  be  conceded,  under  certain  cir- 
cumstances, that  a  railroad  company  would 
be  guilty  of  actionable  negligence  In  ordering 
a  train  to  work  wild.  In  the  absence  of  notice 
to  Its  servants  along  Its  line  of  the  fact,  in  the 
erent  the  injury  or  death  of  one  of  the  latter 
was  due  to  the  failure,  in  whole  or  In  part,  to 
give  such  notice  But  In  the  case  at  bar,  un- 
der the  facts  and  circumstances  as  they  are 
shown,  we  are  of  the  opinion  that  it  cannot 
be  affirmed,  as  a  legal  proposition,  that  the 
death  of  appellee's  decedent  was  due  to,  or  re- 
sulted from,  any  negligence  of  tlie  appellant 
Tbe  reasons  for  this  conclusion,  we  think,  are 
obvlons.  The  time  at  which  all  of  the  regular 
passenger  or  freight  trains  on  appellant's  road 
were  due  to  arrive  at  and  depart  from  each 
station  had  been  fixed  and  published  in  print- 
ed schedules  or  time-tables,  and  these  had 
been  delivered  to  all  of  Its  servants  engaged 
In  operating  its  trains.   It  had  also  adopted, 


and  caused  to  be  printed  and  delivered  to  snch 
servants,  a  series  of  rules  and  regulations  for 
their  guidance  and  control  in  conducting  and 
running  trains  under  their  chaise.  One  of 
these  rules  expressly  required  of  and  enjoined 
upon  conductors,  or  others  of  Its  employes  in 
the  chai^  of  work  and  wild  trains,  the  duty 
to  keep  such  tralnv  out  of  the  way  of  all  reg- 
ular passei^r  and  freight  trains,  and  under 
no  event  were  they  to  occupy  the  main  track 
within  10  minutes  of  the  time  of  any  regnlar 
train,  etc.  On  the  morning  of  the  accident  In 
question  the  Jury  find.  In  effect,  that  the  con- 
ductor and  englneman  In  charge  of  the  work 
train  which  had  been  ordered  to  work  wild 
disregarded,  or  rather  neglected  to  disctiarge. 
their  required  duty,  in  falling  to  side-trade 
their  train  at  Waveland,  and  there  remain  un- 
til the  arrival  and  departure  from  said  sta- 
tion of  the  local  freight  upon  which  Becker  at 
the  time  was  serving  as  fireman;  that,  not- 
withstanding their  duty  in  that  respect,  they 
"recklessly,"  "carelessly,"  and  negligently  left 
said  station  with  thdr  train  before  tbe  arrival 
of  local  No.  60.  and  on  the  time  of  tbe  latter, 
without  taking  any  precaution  to  prevent  tbe 
collision  whereby  Becker  was  killed. 

Tbe  conclusion  that  tbe  death  of  appellee's 
decedent  was  wholly  due  to  the  negligence  of 
the  conductor  and  engineman  In  control  of  the 
work  train,  in  leaving  with  th^  train  tbe 
station  as  they  did,  before  the  arrival  of  Mo. 
00,  and  in  running  on  its  time,  cannot  be  suc- 
cessfully controverted,  and  is  the  only  reason- 
able and  legitimate  conclusion  that  can  be  de- 
ducted from  the  facta  in  the  case.  Appellee 
admits  that  the  employ^  in  charge  of  this 
work  train  were  the  fellow  servants  of  tbe  de- 
ceased. Hence»  ander  a  well-settled  rule, 
there  can  be  no  recovery,  as  against  aKwlr 
lant,  on  account  of  bis  death;  resnlUng,  as  It 
did,  under  the  facts,  from  their  negligence. 
It  clearly  appears,  we  thlnlc,  from  the  finding 
of  the  jury,  that  the  death  of  the  servant  in 
question  must  be  attributed  sotely  to  the  neg- 
ligence of  bis  fellow  servants,  and,  under  the 
facts,  this  precludes  a  recovery.  It  cannot  be 
said  that  caderlng  tbe  train  In  question  to  woik 
wild,  under  the  circumstances,  was  an  act  of 
negligence;  and  when,  In  this  connection,  we 
consider  the  rules  of  appellant  relative  to  the 
duty  required  of  those  in  the  control  of  wild 
trains,  the  law  will  not  authorize  us  in  hold- 
ing that,  In  addition  to  these,  it  was  also  In- 
cumbent upon  tbe  company  to  notify  Becker 
and  tbe  other  servants  in  control  of  bis  train 
of  the  fact  that  the  train  In  controversy  was 
working  wild,  and  at  what  point  on  the  road 
it  was,  previous  to  the  collision.  This  duty, 
under  tbe  facts,  was  not  required  of  the  appel- 
lant, and  Its  omission  to  give  the  notice  can- 
not be  said  to  render  It  guilty  of  negligence. 
It  had  the  right  to  presume  that  Its  servants  In 
charge  of  the  work  train  would  discbarge 
their  duty  as  provided  by  the  rules,  and  would 
keep  out  of  the  way  of  all  regular  trains,  and 
not  run  upon  the  time  of  any  of  the  latter. 
Neither  does  It  appear  that.  If  such  a  notice 
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nnd  been  given,  the  fatal  accident  would  tiRTe 
been  avoided.  Those  in  charge  of  the  local 
freight  were  not  required  by  the  rules  to  look 
out  for  the  wild  train,  but  the  employes  In 
charge  of  the  latter  were  expressly  required 
to  keep  out  of  the  way,  and  off  of  the  time,  of 
the  former.  Hence,  under  the  circumstances, 
we  fail  to  recognize  what  purpose,  if  any,  the 
notice  for  which  appellee  contends  would  have 
served.  Having  adopted  and  promulgated 
these  rules  and  time  schedules,  appellant, 
when  it  gave  the  order  to  work  wild,  had  the 
right  to  presume  that  they  would  be  obeyed 
by  ita  servants  In  control  of  the  work  train. 
In  Rose  V.  Railroad  Co.,  58  N.  Y.  217,  It  is 
said:  "It  may  be  conceded  that  it  Is  the  duty 
of  a  railroad  corporation  to  prescribe,  either 
by  means  of  time-tables,  or  by  other  suitable 
modes,  regulations  for  running  their  trains 
with  a  view  to  safety;  but  it  is  obvious  that 
obedience  to  these  regulations  must  be  in- 
trusted to  the  employes  having  charge  of  the 
trains.  Such  obedience  Is  a  matter  of  exec* 
ntive  detail,  which,  in  the  nature  of  things, 
no  corporation,  or  any  general  agent  of  a  cor- 
poration, can  personally  oversee,  and  as  to 
which  employes  must  be  relied  upon."  While 
It  Is  the  duty  of  the  master,  engaged  in  such 
complex  business  as  operating  a  railroad,  to 
adopt  and  enforce  definite  and  suitable  rules 
or  regulations  for  the  protection  of  bis  serv- 
ants, when,  however,  this  duty  has  been  dis- 
charged, he  la  exempt  from  liability  for  Inju- 
ries resulting  from  a  violation  of  the  rules 
an  employ^,  when  the  injury  is  the  direct  or 
proximate  cause  of  such  violation.  3  Wood, 
R.  R.  8  382;  Patt  Ry.  Aec,  Law,  8  29G;  Bailey, 
Mast  liab.  p.  72;  Fennsylvailta  Co.  v.  Wblt- 
comb,  Ul  Ind.  212, 12  N.  E.  380;  Railway  Co. 
T.  Lang,  118  Ind.  57»,  21  N.  E.  317;  RaUroad 
Co.  V.  Tohlll,  143  Ind.  49,  41  N,  E.  709,  and 
42  N.  E.  352.  We  are  of  the  opinion  that  In 
the  adoption  and  promulgation  of  the  time 
schedules,  and  the  rules  and  regulations  In 
respect  to  Irregular  trains  upon  Its  road,  ap- 
pellant exercised  ordinary  care  and  diligence 
to  secure  the  safety  of  Its  employes  engaged 
in  operating  Its  regularly  scheduled  trains, 
and  protection  from  any  supposed  danger  that 
might  be  reasonably  due  to  the  operation  upon 
its  rood  of  Irregular  trains.  Consequently,  It 
was  not  bound  to  notify  servants  on  its  regular 
trains  to  be  prepared  for  such  Irregular  trains 
as  the  one  In  controversy.  Under  the  circum- 
stances in  this  case,  the  peril  which  the  de- 
cedent was  subjected  to  by  reason  of  such  Ir- 
regular trains  was  a  risk  Incident  to  the  serv- 
ice which  he  bad  entered,  and  one  which  be 
assumed  under  his  contract  of  employment. 
We  do  not  consider  that  the  fifth  finding  of 
the  Jury,  relative  to  the  curves  In  appellant's 
road  between  Waveland  and  Dooley,  and  Its 
Borronndings,  under  the  circumstances,  can 
serve  to  exert  any  Influence  over  the  question 
of  appellant's  negligence.  In  Tuttle  v.  Rail- 
way Co.,  122  U.  S.  189,  7  Sup.  Ct.  1160,  It  Is 
said:  "The  interest  of  railroad  companies 
tfaemselTeft  Is  so  strongly  In  j!avor  of  easy 


curves,  as  a  means  of  facilitating  the  move- 
ment of  tbelr  cars,  that  it  may  well  be  left 
to  the  discretion  of  tbelr  officers  and  engi- 
neers In  what  manner  to  construct  them  for 
the  proper  transaction  of  their  business  in 
yards,  etc.  It  must  be  a  very  extraordinary 
case,  Indeed,  In  which  their  discretion  in  this 
matter  should  be  interfered  with.  In  determin- 
ing their  obligations  to  their  employes.  The 
brakemen  and  others  employed  to  work  Id 
such  situations  must  decide  for  themselves 
whether  they  will  encounter  the  hazards  Inci- 
dental thereto,  and,  if  they  decide  to  do  so, 
they  must  be  content  to  assume  the  risks." 
The  thliteeuth  and  fourteenth  findings  may 
properly  be  considered  as  being  of  the  charac- 
ter of  legal  conclusions,  and  hence  can  serve 
no  purpose  In  a  special  verdict,  and  must 
therefore  be  disregarded.  2  Elliott,  Gen. 
Prac.  8  031,  end  authorities  there  cited.  The 
fifteenth  finding  Is  not  within  the  Issue  of  the 
third  paragraph  of  the  complaint  No  rea- 
sons are  urged  In  support  of  the  cross  errors 
assigned  by  appellee.  Hence  they  must  be 
deemed  as  waived.  The  court  erred  In  award- 
ing Judgment  upon  the  special  verdict  In  fa- 
vor of  appellee,  for  which  error  the  judgment 
Is  reversed,  and  the  cause  Is  remanded  with 
Instructions  to  the  lower  court  to  render  Its 
Judgment  upon  the  special  verdict  In  favor  of 
appellant. 

(IM  md.  m) 
'     GINGRIOH  et  al.  GINGRIOH. 

(Supreme  Court  of  Indiana,    Nov.  12,  1896.) 

TaiAL— RULIMO  ON  DbMURBBK— BSVI9AL— WlLI^ 

CoVBTRDcnoif— Vesteed  Remaiicder. 

1.  That  demurrers  were  Informal  Is  not  anil- 
able  to  reverse  a  judgment  in  favor  of  demnr- 
rant,  if  the  pleadinffs  to  whidi  they  were  ad* 

dressed  were  insufficient 

2.  At  any  time  during  the  term  in  which  its 
ruling  upon  a  demnrrer  was  rendered,  the  conrt 
may  revise  its  ruling,  and  incidentall;  set  aside 
the  Judgment  rendered  thereon. 

3.  After  devising  to  his  wife  a  life  estate  In 
40  acres  of  land,  the  testator  devised  the  re- 
mainder to  his  son  P.,  "on  condition  that  he 
takes  care  of  my  said  wife,  hU  mother,  and 
provides  for  her  a  good  and  comfortable  sup- 
port so  long  as  she  may  live."  The  testator 
survived  his  wifp,  but  no  alterations  were  made 
In  his  will.  H^a,  that  P.  took  a  vested  remain- 
der, and  not  an  estate  contingent  aa  lUs  iopport 
of  nis  mother. 

Appeal  from  dtcutt  court,  DavieH  oomity; 
D.  3.  Hefrun,  Judge. 

Actlcm  by  Daniel  Gingrldi  and  oifaers  agslnat 
Peter  Gfaigrlch  £or  the  construction  of  a  wUl. 
Fdhd  a  Jucj^ment  in  faror  (tf  defendant,  idaln- 
titts  aiq>eal.  Affirmed. 

Gardiner  &  Gardiner  and  J.  D.  Laughlln,  tot 
appellants,  Hefferman  3t  Mattlngly  and  O'Neall 
&  O'Neall,  for  appellee^ 

HACKNET,  J.  G?be  lower  court  sustained 
demurrers  to  a  cross  complaint  and  an  answer 
of  the  appellants,  and  overruled  tbelr  motions 
to  modify  the  judgment  and  for  a  new  trial 
Previous^  the  court  hod  ovtaruled  such  de- 
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murrera,  but,  at  Cbe  same  term  of  the  court, 
had  set  aside  Its  judgmoit  upon  such  rulings, 
and,  as  above  stated,  sust^ned  them.  All  of 
such  rulings,  and  the  action  of  the  court  In  set- 
ting aside  Its  first  judgment,  are  assigned  as 
errors,  and  the  discussion  Includes  the  ques- 
tion aa  to  the  form  of  said  demurrers.  The 
demurrers  were  Informal,  but,  if  the  pleadings 
to  wliich  they  were  addressed  were  Insufficient, 
tlKit  fact  Is  not  available  to  reverse  the  judg- 
ment. Blue  V.  Bank  (present  term)  43  N.  E. 
653.  It  waB  not  error  t<x  the  court,  at  any 
time  during  the  term  In  which  its  ruling  upon 
demurrer  was  rraidered,  to  revise  Its  ruling, 
and  Incidwitally  to  set  aside  the  judgm«it  en- 
tered upon  such  ruling.  Ryon  v.  Thomas,  104 
Ind.  59,  3  N.  E,  653;  Richardson  t.  Howk,  45 
Ind.  451;  Buraside  r.  Ennis,  43  Ind.  411. 

AU  other  questions  In  the  case  depend  upon 
the  constructkm  wblch  must  be  given  to  the 
last  will  of  Christian  Gingrich,  the  father  of  all 
of  the  parties  to  this  suit  By  the  second  Item 
of  the  wIU  he  devised  to  his  wife  a  life  estate 
In  40  acres  of  land,  and  the  third  Item  was  as 
follows:  "I  also  give  and  bequeath  to  my  son 
Petor  the  land  above  and  last  described,  willed 
to  my  wife  during  her  lifetime,  at  her  death  to 
my  son  Peter,  <m  oondlUMi  that  he  takes  care 
of  my  said  wife,  his  mother,  and  provides  for 
her  a  good  and  comfortable  support  so  long  as 
she  may  live;  and,  in  case  he  should  fall  to 
provide  such  comfort,  said  land  at  her  death 
diall  be  sold,  and  the  proceeds  divided  equally 
amraig  all  my  chlldnm."  It  was  provided,  al- 
so, by  the  fifth  Item,  that  the  executors  should 
run  the  testator's  farm  "for  ttie  b«iefit  of  Pe- 
ter Gingrich  and  Anna  Gingrich,"  testator's 
wife,  "until  the  said  Peter"  should  beccmie  21 
years  of  age,  when  he  should  have  [MMsession 
at  certain  lands  conveyed  to  him  by  the  testa- 
tor on  the  day  of  the  execution  of  the  wilL 
Anna  Gingrich  died  before  the  testator's  death. 
The  position  assumed  tfy  the  appellants  is  that 
Peter  Gingrich  did  not  take  a  vested  remain- 
der, but  that  he  was  given  a  contingent  re- 
mainder, which  should  vest  only  upon  the  con- 
dition or  contingency  of  his  surviving  his  moth- 
er, and  having  furnished  her  a  comfortable  sup- 
port to  the  end  of  her  life.  The  law  favors 
the  earliest  possible  vesting  of  estates,  and  will 
ccHistrue  the  estate  given  as  vesting  in  pnesen- 
tl,  unless  an  intention  to  postpone  the  event  is 
made  clear.  Petto  t.  Cassiday,  13  Ind.  2S0; 
Miller  V.  Eeegan,  14  Ind.  502;  Davidson  v. 
Koehler,  76  Ind.  388;  Harris  v.  Carpenter,  109 
Ind.  540,  10  N.  E.  422;  Davidson  v.  Bates, 
111  Ind.  391,  12  N.  E,  087;  Davidson  v,  Hutch- 
ina,  112  Ind.  322,  13  N.  E.  106;  Amos  v.  Amos, 
117  Ind.  19,  19  N.  E.  539;  Id.,  117  Ind.  37, 
19  N.  E.  543;  Bruce  r.  Bissell,  119  Ind.  625, 
22  N,  E.  4;  Hellman  v.  Helhnan,  129  Ind.  59, 
28  N.  B.  310;  Wright  v.  Charley,  129  Ind.  257, 
28  N,  B.  706;  Borgnerv.  Brown,  133  Ind.  391, 
33  N,  E.  92;  Fowler  v.  Duhme,  143  Ind.  248, 
42  N.  E.  623.  In  several  of  the  cases  just 
cited,  and  In  Hoover  v.  Hoover,  116  Ind.  498, 
19  N.  B,  463,  devises  dmilar  to  that  here  In 
question  were  held  to  cxeate  vested  remainders, 


and  that  words  of  postponem^t  should  be  con- 
strued consistently  with  the  beginning  of  the 
enjoyment  of  the  remainder,  rather  than  as 
defeiTing  the  vesting  of  the  estate,  if  such  con- 
struction were  not  forbidden  by  the  clearly-ap- 
parent Intention  of  the  testator.  The  words  of 
the  third  Item  ot  the  will,  "at  ho*  death,"  can- 
not, therefore,  be  held,  In  and  of  themselves, 
to  postpone  the  vesting  of  the  estate  In  fee 
simple,  or  to  convert  the  estate  devised  to  Pe- 
ter into  a  contingent  remainder.  That  the  de- 
vise waa  subject  to  a  condition  Is  plainly  ex- 
pressed, namely,  that  he  should  provide  a  com- 
fortable sni^rt  for  his  mother  for  tiie  remain- 
der of  her  life.  Such  conditions,  however,  are 
not  regarded  as  precedent  to  the  vesting  of  the 
estate,  but  have  uniformly  been  accepted  as 
conditions  subsequent,  the  violation  ot  which 
would  forfeit  the  estate.  Petro  v.  Cassiday,  13 
Ind.  239;  Boone  v.  Tipton,  15  Ind.  270;  Rush 
V.  Rush,  40  Ind.  83;  Llndsey  v.  Llnds^,  45 
Ind.  552;  Hoes  v.  Hoss,  140  Ind.  551,  39  N. 
E.  255.  In  the  latter  case  it  was  held  that, 
where  the  title  vests  subject  to  a  condltioa 
which  becomes  Impossible  of  performance,  the 
condition  Is  not  to  be  regarded  as  broken,  or  the 
title  forfeited.  See  cases  there  dted.  We  find 
nothing  in  the  will  manifesting  an  Int^tlon 
that  these  rules  of  constructkHi  should  not  pre- 
vaJI,  Indeed,  the  Intention  to  give  Peter  the 
land  In  question,  notwithstanding  the  condition 
expressed  should  become  Impossible  of  perform- 
ance, seems  to  be  supported  by  the  met  that 
after  Mrs.  Gingrich  died  tb^  would  otherwise 
have  been  no  apparmt  purpose  to  maintain  the 
will,  and  the  testatra*  would  have  destroyed  or 
otherwise  revoked  it  Another  fact  con^stent 
with  that  Intention  was  that  Peter  was  the 
youngest  child,  and  was  yet  a  minor,  and  that 
his  father  e:q>res8ly  charged  his  farm  with  Pe- 
ter's support  Finding  no  error  In  the  record, 
the  Jodgment  ot  the  (h^lt  court  is  affirmed. 

a«  Ind,  mt 

KSSSLEB  T.  STATE  ex  reL  CLABK  et  al. 

(Supreme  Court  of  Indiana.    Not.  i2, 1896.) 

Schools— Relocation  or  School  Bdildixo — 
Power  of  Trustee. 

Rev,  St  1894,  §  5920a,  providing  that  when 
it  become  necessary  for  the  trustee  in  any 
township  to  change  and  re-establish  the  dte  ot 
any  school  boilding,  and  remove  the  building  to 
a  new  aite  or  location,  be  shall  present  to  the 
county  Buperintendent  a  petition  signed  by  him- 
self and  a  majority  of  the  patrons  of  said  school 
where  the  balldiDg  is  then  located,  etc.,  most  be 
construed  as  applying  as  well  to  cases  where  it 
ia  desired  to  build  a  new  echoolhonse  In  the  new 
location,  as  to  the  mere  removal  of  a  school 
building  to  a  different  location. 

Appeal  from  superior  court,  Tippecanoe  coon- 
ty;  F,  B.  Everett,  Judge. 

Application,  on  the  reiEatlon  ot  Lester  dark 
and  others,  for  a  writ  of  mandamus  to  compel 
John  A.  Kessler,  school  trustee,  etc.,  to  em- 
ploy a  teacher,  and  to  maintain  a  school,  in 
scboolbouse  No.  1  in  the  village  of  Conroe. 
From  an  order  granting  the  writ,  the  respond- 
ent ajKffials.  Afarmed. 
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Geo.  B.  Haywood  and  Cbas.  A.  Burnett,  for 
appellant.  Davidson  &  Storms  and  Chas.  E. 
Thompson,  for  appellees. 

HOWARD,  J.  This  actl<m  wao  brought  try 
.  the  relators  for  a  writ  of  mandate  to  require  the 
appellant  school  trustee  to  employ  a  teacher  for 
and  to  take  charge  of  and  maintain  a  school 
In  sdioolbouse  No.  1,  located  In  the  village  of 
Crauve,  in  said  towusb^.  A  demurrer  to  the 
complaint  and  to  the  alternatlre  writ  issued 
thereon  having  been  overruled,  the  appellant 
filed  his  return  to  tlie  writ  In  five  paragraphs, 
the  first  being  a  general  denial,  and  the  re- 
maining paragraphs  special  pleas,  setting  out  a 
histoiy  of  the  trustee's  action  in  relation  to  the 
school  in  question.  The  court  sustained  de- 
murrers to  the  several  q)edal  paragraphs  of 
answer,  whereupon  the  ftppellant  withdrew  his 
answer  in  g^eraJ  denial,  and  elected  to  stand 
upon  tbe  comt's  rulings  upon  the  demurrers. 
Judgment  was  then  entered  in  accordance  with 
the  prayer  of  the  complaint,  and  the  mandate 
made  peremptoiy.  The  tacts  as  recited  in  the 
conplalnt  do  not  dlff^  essentially  ftom  those 
stated  In  the  answer.  If,  flier^ore,  flie  action 
of  the  court  In  overroUng  the  demurrer  to  the 
complaint  was  correct,  tbe  Judgmoit  should  be 
affirmed;  otherwise,  it  should  be  reversed. 
From  the  auctions  of  the  complaint  and  al- 
ternative writ  ft  appears  that,  for  over  50  years 
prior  to  the  b^inntng  of  this  action,  the  school 
in  question,  located  In  said  village  of  Conroe, 
and  draignated  as  "SidioolhonBe  No.  1,"  had 
been  maintained  by  the  successive  school  trus- 
tees at  Lamamie  township  as  a  public  scbool 
therein,  under  authority  of  law,  and  in  con- 
noctlon  with  the  other  schools  of  said  town- 
ship. But,  at  tbe  beginning  of  the  current 
school  year  of  1805-90,  the  said  trustee.  It  Is 
alleged,  neglected  and  refused,  and  still  neg< 
lects  and  refuses,  to  &Dpioy  a  toach^  for  said 
schooL  He  has  caused  the  seats  and  desks  to 
be  taken  therefrom,  and  refuses  to  take  care 
of  or  exercise  any  control  over  said  schoolhouse, 
and  pr<^>osea  to  allow  the  same  to  go  to  waste, 
and  fall  Into  disuse  and  ruin,  and  has  suffered 
the  building  to  be  occupied  and  detained  from 
tbe  township  by  a  person  who  is  using  It  as  a 
residence.  It  is  further  alleged  "that  the  re- 
lators have  unanimously  requested  said  Kess- 
ler,  as  euch  trustee,  to  emplc?  a  teacher  for 
said  Bc^ool;  but  he  refused,  and  still  refuses, 
to  do  80,  and  as^gos  as  a  reason  for  such  re- 
fusal that  one  James  Fickle,  bis  Immediate 
predecessor  as  such  school  trustee  of  said  town- 
ship, in  the  year  1885,  after  the  close  of  the 
sdiool  year  of  18&4r45,  changed  and  relocated 
the  site  of  said  schoolhouse  No.  1  at  another 
place,  about  three-fourths  or  seven-eighths  of  a 
mile  distant  from  said  schoolhouse  at  Conroe, 
and  had  there  erected  another  schoolhouse;  hut 
the  relators  aver  that  no  such  change  of  site 
or  locatlw  of  said  tchoolhouse  had  been  made 
by  his  said  predecessor,  nor  by  any  predecessor, 
nor  had  tiie  location  of  said  schoolhouse  been  In 
ajay  way  disturbed;  that  said  predecessor  bad 
not  at  any  time  presented  to  the  county  sdiool 
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supei-intendent  of  schools  a  petition  pursuant 
to  the  statute  asicing  to  change  and  re-establish 
the  site  of  said  school  building;  nor  was  any 
such  petition  signed  by  said  trustee  or  any  trus- 
tee, and  by  a  majority  or  any  number  of  the 
patrons  of  said  school;  nor  had  said  trustee  or 
any  trustee  attonptcd  in  any  respect  to  comply 
with  said  statute  relating  to  the  change  of  the 
location  of  schoolhouses." 

It  Is  provided  in  our  school  law  (section  5920, 
Rev.  St  1S04;  section  4444,  Rev.  St  1881) 
that  "the  trustees  shall  take  charge  of  tbe  edu- 
cational affairs  of  their  respective  townships, 
towns  and  cities.  They  shall  employ  teachers; 
establish  and  locate,  ccmveniently,  a  sufficient 
uumi>er  of  schools  for  the  education  of  the 
white  children  therein;  and  buUd,  or  otherwise 
provide,  suitable  houses,  furniture,  apparatus 
and  other  articles  and  educational  appliances 
necessary  for  the  thorough  organization  and  ef- 
ficient management  of  said  schools."  Appel- 
lant contends  that  under  tbe  forgoing  statute, 
he  had  full  authority,  as  school  trustee  (tf 
Tjauramie  township,  to  do  all  the  acts  of  which 
complaint  is  made  by  the  appellee's  relatcnis; 
that  by  the  provisions  ot  said  statute,  he  was 
sole  Judge  as  to  the  employment  <^  te&ch&a, 
and  the  location  or  removal  of  schools,  subject 
only  to  ai^eol  to  the  county  superintendent 
as  provided  In  section  6028,  Rev.  St  1S»4  (sec- 
tion 4537,  Rev.  St  1831).  Trager  v.  State,  21 
Ind.  317;  Knight  v.  Woods,  129  Ind.  101^  28 
N.  E.  306.  It  is  true  that  under  said  statute 
it  was  formerly  held  by  this  court  that  sub- 
ject to  appeal  to  the  county  snpolntendent,  the 
discretion  of  tbe  school  trustee  In  relation  to 
matters  specified  In  the  statute  could  not  be 
controlled,  save  only,  perhaps,  In  case  of  a 
clear  abuse  of  such  discreticHL  Crist  t.  Browns- 
vUle  Tp.,  10  Ind.  461;  Braden  t.  McNntt  114 
md.  214,  16  N.  E.  170. 

Coune^  for  appellee,  however,  earnestly  in- 
sists that  the  statute  cited,  and  the  decisions  of 
this  court  in  relation  tha%to,  are  not  applicable 
to  the  facts  shown  in  the  case  at  bar,  and 
that  this  case  is  gov^ned  by  the  act  approved 
February  7,  1893  (Acta  1893,  p.  17;  Rev.  St. 
1894.  §S  5920a-5920c).  Section  1  of  said  act 
(secti(ai  5920a,  Rev.  St  1894)  provides  "that 
whenever  it  becomes  necessary  for  the  trustee 
of  any  township  in  this  state  to  cliange  and  re- 
establish the  site  of  any  school  bulldlog,  and 
reooove  said  building  to  a  new  site  and  location 
ther^or,  such  trustee  shall  first  present  to  the 
county  superintendent  of  schods  of  the  county 
in  which  township  it  is  situated  a  petitlcm  set- 
ting forth  thetrein  the  place  and  particular  point 
to  where  It  is  desired  to  (diange  and  relocate  the 
site  of  any  such  building,  and  to  remove  the 
same  thereto,  together  with  a  brief  statement 
<tf  the  purposes  and  reasons  fcH:  such  proposed 
change  of  location  of  said  school  building,  and 
upon  such  petition  shall  first  procure  an  order 
from  such  county  superlntraident  authorizing 
him  to  change  the  site  and  location  of  such 
school  building,  and  remove  said  building  to  its 
new  site  and  k>catl(m:  provided,  that  said  pe- 
tition shall  be  signed  by  said  trustee  and  the 
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majority  ct  the  patrons  at  Ota  schooJ  where  said 
bnlldlag  Is  located,  and  BaUafactcry  proof  shall 
be  amde  to  said  county  Biq>erlntendent  that  the 
persons  signtag  said  petition  constitute  a  ma- 
jority of  the  patrons  of  said  school."  In  sec- 
tion 2  of  said  act,  provision  fs  made  for  notice 
by  the  trustee  to  the  patrons  of  the  school  of  his 
Intention  to  present  such  petition  to  the  county 
aaperlntKident  It  is  confessed  the  demur- 
rer to  the  complaint  that,  In  the  attempted 
change  and  relocation  of  the  site  ot  school  -  No. 
1,  the  tnistee  proceeded  without  any  regard  to 
the  provisions  of  the  foregoing  statute.  Counsel 
argue,  however,  that  the  statute  has  applica- 
tion only  to  cases  where  ft  Is  proposed  to  re- 
move the  school  building  Itself  from  one  place 
to  another  in  the  district,  and  not  to  cases 
where  It  is  desired  to  change  the  site  of  the 
school;  so  that,  it  Is  contended,  the  action  of  a 
trustee  who  simply  wishes  to  erect  a  new  school 
building  at  a  place  dIBferent  from  the  location  of 
the  old  one  Is  not  controlled  by  the  statute. 
This,  It  seems  to  us.  Is  a  narrow  view  to  take 
ot  the  purpose  and  meaning  of  the  act  of  the 
legislature.  It  Is  certainly  a  rare  circumstance 
that  it  should  be  desired  to  send  a  bouse  mover 
to  change  the  location  of  a  school  bulldiog. 
And  why,  in  such  a  rare  case,  It  shotild  be 
judged  necessary  to  have  the  trustee  and  a  ma- 
jority of  the  patrons  of  a  school  petition  the 
county  superintendent  for  leave  to  take  the 
building  from  one  place  to  another,  while  In  the 
much  more  frequcoit  case,  when  it  Is  desired  to 
erect  a  new  building  at  another  place,  the  trus- 
tee should  be  allowed  to  proceed  at  his  own 
discretion,  does  not  seem  clear.  But  we  do 
nrt  think  that  the  lai^uage  of  the  act  admits 
of  any  such  limited  Interpretation.  The  un- 
doubted purpose  of  the  leg^Iature  was  to  take 
away  the  discretion  hitherto  exercised  by  town- 
ship trustees  In  so  Important  a  matter  as  the 
removal  and  relocation  of  the  site  Of  t  school 
building.  The  Iangua;;e  of  the  act  shows  that 
the  intention  was  to  give  the  majority  ot  the 
patrcms  of  the  school  a  controlllDg  voice  in  the 
removal  of  their  school  from  the  place  where 
It  had  been  once  located.  The  Judgmoit  of  the 
trustee  and  that  ot  the  county  superintendent 
must  also  be  united  to  that  of  the  majority  of 
the  school  patrons  before  such  removal  shall  lie 
allowed.  The  evident  purpose  of  the  legisla- 
ture was  that  the  reasons  In  favor  of  removal 
should  be  90  conclusive  that  all  persons  con- 
cerned, Including  a  majority  of  those  most  In- 
terested, namely,  ^he  patrons  of  the  school, 
should  unite  In  favor  of  such  removal  before  It 
could  lawfully  be  carried  out.  Neither  the 
school  trustee  by  himself,  therefore,  nor  even 
the  trustee  and  the  county  s\iperlntendent  to- 
gether, on  appeal  from  the  former  to  the  latter, 
have  power,  without  the  concurrence  of  the  ma- 
jority of  the  patrons  of  the  school,  to  change  the 
location  of  a  school  when  once  fixed.  The  leg- 
I^ature  saw  fit  to  talce  this  matter  from  the 
arbitrary  control  of  the  school  officers,  and  to 
restore  It  to  those  to  whom  It  originally  Ijrfong- 
ed,— the  people  of  the  school  district  Itself. 
For  a  case  mw3x  like  the  case  at  bar,  and  de- 
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HS18BN  T.  BINZ.^ 
(Sapreme  Gonrt  of  Indiana.    Nor.  18,  1896^) 

RBCErVBRB — EZPSNSES  or  ReOEIVBRSHIP, 

In  a  suit  to  foreclose  a  mortgage  on  min- 
ing property,  B.  was  appointed  receiver  on  pe- 
tition of  plaintiff.  H.,  a  defendant,  holding  a 
junior  mortgage,  filed  a  cross  complaint,  asking 
for  a  receiver  until  the  yetir  for  redemption  ex- 
pired. An  order  appoiuting  B.  receiver  on  laid 
cross  complaint  provided  that  tie  should  create 
no  IndebtedDess  except  aa  aathorized  by  the 
court  on  notice  to  the  other  lieoholders,  luch 
order  being  made  aft-er  a  decree  ordering  a  sale 
to  aatia^  all  liens,  subject  to  expenses  and 
costs.  Thereafter  tbe  receiver  obtained  an  or- 
der to  borrow  money  from  H.,  who  was  'the 
pnrchaaer  at  tho  saJe,  for  the  purchase  of  ma- 
diiner;  and  the  payment  of  labor,  and  to  issue 
certificates  therefor;  and,  daring  the  receiver- 
ship, the  receiver  incurred  liabilities  for  labor 
and  for  repairs  necessary  for  the  woper  oper- 
ation of  the  mine,  rendering  periooical  reports 
to  the  court  and  to  H.  Hdd,  that  H.  could 
not,  after  the  receiver  bad  resigned  and  turned 
over  the  property  In  its  improved  condltltHi, 
avoid  liability  for  the  receiver's  expenses,  on  the 
ground  that  they  were  made  wiuioat  order  o£ 
court 

Appeal  from  circuit  court,  BnlUran  oranty; 
W.  W.  Moffett  Judge. 

Exceptions  by  Charles  O,  Heisen  to  tbe  final 
report  of  Prank  Btnz,  receiver  of  the  Shdbnni 
Coal  Company.  From  a  judgment  for  aald  ra- 
ceiver,  exceptor  appeal*.  Modified. 

John  T.  Hays,  for  appdUmt  John  B.  Bayi^ 

for  appellee. 

MONKS,  a  J.  Af^llant  filed  exceptions 
to  the  final  report  of  BInz,  recdver  of  the 
Shelbum  Goal  Company.  The  cause  was  tried 
by  the  court,  and,  at  request  of  appellant  a 
special  finding  of  facts  was  made,  and  con- 
clusions of  law  stated  thereon.  Appellant  ex- 
cepted to  each  conclusion  of  law.  Judgment 
was  rendered  In  favor  of  the  receiver,  which 
appellant  filed  a  motion  to  modify,  and  the 
same  was  overruled  by  the  court  The  assign- 
ment of  errors  calls  In  question  the  action  of 
the  court  lo  overruling  the  motltm  to  modl^ 
the  judgment,  as  well  as  each  conclusion  ot 
law.  ' 

It  appears  from  the  special  finding:  That  on 
Septemlier  0,  1893.  one  Richards  was  appoint- 
ed, by  the  court  below,  receiver  of  the  Shel- 
bum Coal  Company,  In  the  action  of  Klrkman 
et  aL  V.  Shelbum  Coal  Company,  No.  7,605. 
That  be  continued  to  act  as  such  untQ  May 
31,  18&4,  when  be  filed  a  partial  report  and 
was  discharged.  On  April  24,  IsSi,  Mary 
McClure  and  another  commenced  an  action 
(No.  7,820)  In  the  court  below,  to  foreclose  the 
first  mortgage  on  the  property  of  said  coal 
company.  Appellant,  Heisen,  held  the  second 
mortgage  on  said  property,  for  about  $21,000, 
and  he  and  the  coal  company,  Richards,  re- 
ceiver, and  other  junior  llenholders,  were  made 
defendanto  to  laid  aetlcn.  <hi  tbe  20th  of 
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Har,  tppellaot  appeared  to  said  acUoc;  and, 
on  Maj  31ft,  McClore  et  al.,  tbe  plaintiffs  be- 
low In  thla  action,  filed  a  petition  for  tbe  ap- 
pointment of  a  receiver,  and  appellee,  Bltiz, 
was  appointed  receiver,  and  ordered  to  operate 
said  coal  mine,  in  compliance  with  aald  \yetl- 
tlon.  Tbat  appellant,  a  defendant  In  said  ac- 
tion, was  present  In  opm  'court  In  person  and 
by  attorney  wben  said  appointment  was  made, 
and  took  no  exception  thereto.  On  June  IStli, 
causes  7,605  and  7,820  were  consolidated,  un- 
der the  number  7,820,  and  all  prior  orders  and 
entries  were  ordered  continued  in  force.  That, 
when  said  causes  were  consolidated,  and  or- 
ders made,  appellant,  Heisen,  was  present  by 
attorney,  and  made  no  objections  thereto.  On 
the  same  day,  appellant  flled  a  cross  complaint 
In  said  action,  making  defendants  thereto 
aald  plalntiCTs  McCinre  et  al.  and  all  his  co-de- 
fendants. The  defendants  to  said  cro»  com- 
platat  all  appeared,  and  filed  answers  thereto. 
Appellant,  in  bis  cross  complaint,  asked  tbe 
court  to  appoint  a  receiver  for  said  Shelbum 
Coal  Company  during  the  time  said  action 
was  pending,  and  until  the  sale,  and  during 
the  year  of  redemption;  and  on  June  29th  the 
court  appointed  appellee,  Blnz,  receiver,  and 
erdered  him  to  operate  said  coal  mine,  as 
prayed  for  In  said  cross  complaint  On  June 
27,  IS&i,  the  court  rendered  final  judgment  and 
decree  of  foreclosure  in  said  caiise  in  favor  of 
each  mortgagee,  and  personal  Judgments  were 
rendered  against  the  coal  company,  and  the 
property  of  said  company  was  ordered  sold 
by  the  sheriff  on  said  decree,  to  satisfy  said 
Hens,  subject  to  oU  the  equities,  ri^ts,  and  lia- 
bilities, if  any,  for  tbe  expense  and  cost  made 
by  the  recovers,  BIcbards  and  Blnz.  That  all 
tbe  property  of  said  coal  company  was  sold  un- 
der said  decree  on  July  28,  1894,  for  the  full 
amount  of  appellant's  Judgment  and  decree, 
and  all  liens  senior  thereto,  Including  tbe  costs, 
to  appellant,  by  tbe  sheriff,  and  a  certificate  of 
such  sale  executed  to  him.  The  order  appoint- 
ing said  Blnz  receiver  on  said  cross  complaint 
was  made  and  entered  after  said  decree  of 
foreclosure,  and  provided  that  said  receiver 
should  create  no  Indebtedness  against  the 
property  In  his  hands  as  such  receiver,  ex- 
cept such  as  was  authorized  by  tbe  court  or 
Judge  thereof  npon  notice  given  to  or  on  ap- 
plication of  Oie  attorneys  representing  the  lien- 
holders  or  the  purchaser  at  sheriflTs  sale.  On 
,  July  14th  the  receiver  obtained  an  order  of 
court  to  borrow  money  of  appellant,  aud  issue 
receiver's  certtflcates  therefor,  which  sbonld 
be  a  first  lien  on  said  property,  the  same  to  be 
used  to  purchase  certain  machinery  to  be  used 
In  said  mine,  and  to  pay  the  pay  roll  then  due 
fbr  wages  earned  during  the  month  of  June, 
1894.  Tbat  tbe  same  was  used  to  pay  the 
mgea  of  employte  tot  the  month  of  Jnne^ 
1894.  That  CO  Hardi  29,  1895,  tbe  Shelbnm 
Coal  Company  filed  a  written  waiver  of  the 
light  to  redeem  from  said  sate  to  appellant; 
and  Kns,  receive,  appellee,  filed  bis  final 
Import  and  resignation,  and  said  propaly  In  the 
hands  (tf  BDch  lecelver.  Including  tbe  uncol- 


lected accounts  due  Urn  aa  receiver,  amounting 
to  $1,124.23,  was  surrendered  and  delivered 
to  appellant,  by  order  of  the  court.  That  be- 
fore app^ee,  Blnz,  was  appointed  receiver, 
there  had  been  an  exiiloslon  In  said  mine,  and 
the  ak  shaft  to  said  mine  filled  up  to  within 
20  feet  of  the  top;  and,  to  successfully  and 
lawfully  repair  aald  air  shaft,  It  was  necessary 
to  remove  the  debris  therein  firom  the  bottom 
to  Its  top,  a  depth  of  230  feet  That  said 
Blnz,  receiver,  received  while  acting  as  such, 
from  all  sources,  $13,972.45,  and  expended  (13,- 
762.20,  leaving  a  balance  hi  his  bands  of  S210.- 
25.  That  there  Is  due  for  wages,  at  contract 
price,  $1,502.94;  for  Items  of  merchandise  pur- 
chased for  and  used  in  said  coal  mine,  $1381.- 
40;  and  for  borrowed  money,  due  appellant, 
$1,652.17,— evidenced  by  receivers'  certificates 
Issued  by  order  of  court.  That  all  the  ex- 
penditures made  by  said  receiver  during  his 
recelveiship,  iPciTn^ing  the  unpaid  liabilities, 
were  made  for  the  preservatloa  and  (^ration 
of  said  mine,  and  were  for  labor  and  material 
In  operating  said  mine,  and  In  cleaning  up 
and  repairing  the  same,  so  that  it  could  bs 
lawfully  operated,  and  for  machinery  and  tbe 
repairs  thereof,  and  tbe  necessary  appliances 
in  the  operatlcm  of  said  mine;  and  that  all  of 
said  expenditures  were  made  and  liabilities  In- 
curred In  good  faith,  with  the  knowledge  of 
appellant,  and  the  same  were  reasonable  and 
necessary.  Appellee,  <hi  request  and  demand 
of  appellant,  made  dally  reports  in  writing  to 
appellant  of  dally  doings  as  such  receiver,  and 
flled  monthly  reports  thereof  with  the  clerk  of 
tbe  court  b^ow.  TbaX  when  appellee,  Blnz, 
was  appointed  recelvra,  the  Judge  appointing 
him  directed  him  to  employ  an  attorney,  nam- 
ing him,  and  the  rerelver  employed  the  attw- 
ney  named.  The  attorney  acted  as  such  for 
two  months,  when  tbe  receiver  employed  an- 
other attorney,  who  rendered  services  fr<xn 
September  1,  1894,  until  said  receiver  resign- 
ed. That  the  reasonable  value  of  tbe  services 
of  said  receiver  was  $110  per  month,  and  $400 
thereof,  allowed  thereon  by  the  court,  has 
been  paid.  Tbe  court,  in  Its  conclusions  of 
law,  held  that  all  the  nnpoid  Indebtedness, 
with  the  exception  of  some  reductions  made 
by  the  court,  was  valid  and  legal;  and  that 
there  was  yet  due  Blnz,  receiver,  appellee, 
$810.  less  $37.50.  for  services;  and  that  all  of 
said  liabilities,  together  with  the  amount  at 
the  receiver's  attorneys'  fees,  were  adjudged 
as  a  first  Uen  and  charge  on  the  propert]^  pur* 
chased  by  appellant  at  sheriff's  sale,  and  turn- 
ed over  by  the  receiver  to  bim;  and  that  said 
report  be  approved.  Appellant  Insists  "thait 
tbe  court  erred  In  approving  the  receiver's  r» 
port,  and  decbirlng  said  Indebtedness  lawful, 
and  a  lien  on  the  property  held  hy  appelant 
as  purchaser  at  the  sole  under  the  decree  of 
foreclosure  of  Ifis  mortgage,  for  the  ftdlowlng 
reasons:  First.  Tba  purchaser  bought  on  tbe 
existence  of  on  order  denytaig  the  receiver  sndi 
right,  and  tbe  debts  are  bi  dls(rt)edlence  to  tbat 
wder.  Secoid.  The  court  conM  not  hare 
made  nicb  an  order  pending  the  time  allowed 
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for  redemption  except  upon  thh  consent  of  the 
purchaser  and  mortgage  creditors/' 

It  will  be  observed  that  when  the  decree  of 
foreclosure  was  rendered,  on  June  27,  1S96,  In 
favor  oi  appeUant,  It  was  expressly  stipulated 
In  the  decree  that  the  mortgaged  property  should 
be  sold  subject  to  all  the  equities,  rights,  and 
liabilities,  If  any.  for  the  cost  and  expense 
made  by  tba  receirers,  Richards  and  Bhiz; 
and  that,  ca  June  29tii.  appellee,  Blnz.  was 
appointed  receiver,  on  motion  of  appellant 
Said  property  was  sold  under  this  decree, 
subject  to  all  fbe  ngbts  and  liabilities,  If 
ftny,  for  the  cost  and  expense  made  by 
Bins  as  recelTCT.  The  application  to  the 
court  to  borrow  mou^,  filed  July  14  and 
August  21,  1894,  as  shown  by  the  special 
findings,  was  to  procure  money  to  pay  In- 
debtedness for  labor;  ao  that  the  court  below 
knew,  and  appellant  knew,  that  the  receivor 
was  and  had  been  from  the  date  ot  his  api>oInt- 
menl;  on  q>peUaufa  application,  creating  in- 
debtedness. Appellant  had  fall  knowledge  of 
what  the  recelTCT  was  doing.  He  demanded 
and  received  from  the  receiver  each  day  a  writ- 
ten report  of  his  acts  as  such  tecelver,  App^- 
lee,  as  recelrer,  also  made  monthly  reports  to 
the  court  of  his  doings  as  such  receiver;  and 
the  comt  below  and  app<dlant  bad  full  knowl- 
edge from  these  reports  that  the  receiver  was 
creating  Indebtedness  for  machinery,  supplies, 
repairs,  labor,  and  othor  expenses.  Appellant 
stood  by,  and  allowed  lai^e  sums  of  money 
to  be  expended  and  liabilities  Incmiied  In  Im- 
proving the  property,  In  purchastng  and  re- 
pairing necessary  machinery,  v^ch  added 
largdy  to  tbe  value  ct  the  property,  and,  whoi 
the  receiver  resigned,  took  possession  ftf  said 
property  with  its  added  value,  and  received 
from  tbe  receiver  accounts  for  coal  sold  by  blm 
amounting  to  f 1,124.23,  at  the  time  of  making 
the  final  report  He  procured  the  appointment 
of  the  recdver,  and  bad  the  right  at  any  time 
to  interpose  and  ask  the  court  to  order  that 
the  receiver  take  no  further  steps  in  operating 
tbe  mine,  or  in  putting  It  In  condition  to  be  law- 
folly  operated.  The  appellant,  the  receiver, 
and  the  court  below  do  not  seem  from  their 
conduct  during  tbe  recelverahlp  to  bare  under- 
stood  said  order  as  directing  the  receiver  not 
to  incur  Indebtedness  for  labor  and  other  ex- 
pense In  repahing  and  operating  said  mine  and 
preserving  the  property,  but  only  as  requiring 
an  order  of  court  before  the  receiver  could  cre- 
ate an  Indebtedness  by  borrowing  money.  In- 
deed, it  was  hardly  possible  to  have  operated 
the  mine,  and  not  become  indebted  fw  labor 
and  other  expenses  from  one  pay  day  to  an- 
other, at  least  Under  the  provisions  at  sec- 
tion 770.  Bev.  St  1804  (sectlm  767,  Bev.  St 
18S1;  Homer's  Bev.  St  1886),  the  Shelbum 
Goal  Company,  the  owner  of  the  real  estate  pur- 
diased  by  appellant  was  entitled  to  the  pos- 
■Ttim*^  and  praAts  tbenot  for  one  ^ear  Cnm 


July  28,  1804,  the  day  of  sale;  and  tbe  only 
thewy  upon  which  appeUant  would  be  entitled 
to  receive  the  said  accounts,  amounting  to  $1,- 
124.33,  was  tiiRt,  the  property  being  liable  for 
said  Indebtedness  Incurred  by  tbe  receiver,  ap- 
pellant was  therefore  entitled  to  receive  and  col- 
lect said  accounts,  and  apply  the  same  on  the 
said  Indebtedness.  Under  all  the  drcumstan- 
ces  In  the  case,  we  do  not  think  appeUant  is 
in  a  position  to  assert  the  propositions  urged 
by  him,  even  If  their  correctness  were  conceded. 
He  should  have  acted  promptly,  and  not  waited 
until  the  debris  was  removed  from  the  mine, 
and  the  machinoy  put  In  repair,  and  the  prop- 
erty was  In  good  condition  to  be  operated  as  a 
mtoe,  and  then,  after  receiving  the  same,  as 
well  as  the  uncollected  accounts  due  the  re- 
ceiver, and  the  benefit  all  tbe  labor  and  ex- 
pense, attranpt  to  avoid  tbe  UablUties  Incurred 
for  such  purpose.  This,  equity  and  good  con- 
science will  not  permit 

The  fact  that  the  first  attMn^  was  dischar- 
ged by  the  receiver,  and  another  employed,  did 
not  inaease  tbe  expense  of  attorney's  fees,  but 
tbe  amount  that  would  have  been  allowed  to 
one  If  he  had  rendered  aU  tbe  services  was  di- 
vided between  the  two.  App^anf  s  burdens 
were  not  tberefbre  Increased,  and  he  has  no  Just 
grounds  to  complain  of  the  conclnskm  ai  law 
as  to  the  comivensation  ot  tbe  attorney  eaxploy- 
ed  In  Septanb».  S  the  trial  court  bad  re- 
fused to  ratify  the  act  <tf  tbe  recfAver  In  dis- 
charging the  first  attorney,  and  employing  tbe 
second,  a  dUfovnt  question  would  have  bem 
presHited. 

It  appears  from  the  special  finding  ttmt  Blim, 
receiver,  appellee,  served  as  such  recover  10 
months  less  two  days,  and  that  his  services 
were  worth  9110  pet  month,  and  that  be  had 
been  paid  nie  balance  due.  after  deduct- 

ing iaoo,  appellant  Insists,  wrald  be  $692.67, 
bom  which  appellant  inndsti  $210  (tiw  balance 
on  band,  as  shown  by  tbe  special  finding) 
should  be  deducted,  and  then  wouM  remain 
$482.67.  It  Is  stated  to  one  of  tbe  condustons 
of  law  that  the  balance  due  Bins,  appdlee^  fw 
services  as  recdvei^  is  ^SlXi,  less  $37Jia  Tbe 
court  erred  in  this  conduskm  at  law.  It 
should  have  been  stated  that  tbe  balance  due 
Bins,  appellee,  for  sctvIcbb  as  receiver,  was 
$482.67  less  9B>fJB(f,  leaving  tbe  amount  dns 
$445.17. 

The  Judgment  Is  affirmed,  at  tiie  cost  of  ap- 
pdlee  In  tills  court  on  condltiui  that  appellee 
enteis  In  the  court  below  a  remittitur  of  an 
the  allowance  and  Judgment  In  bis  fSvor  In 
excess  of  $445.17,  within  30  days ;  otherwise, 
the  Judgment  as  to  the  amount  due  the  appd- 
lee  for  services  as  receiver  is  reversed,  with  In- 
structions to  Ibe  lower  court  to  restate  tbe  fifth 
ctmclurion  of  taw  so  as  to  show  $445.17  as  tbe 
balance  dne  aq^pdlee  for  servtces  as  lecelvev. 
after  deducting  all  credits,  and  render  Jndgmnk 
accordingly. 
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HAHBIOK  T.  LOBINQ  A  aL* 
Wnpreme  Court  of  Indiana.    Not.  U.  1806.) 

▲UISHMBHT  WOR  CrBDITORS —  MORTOAaiD  CBAS- 
VILS— PRErRKINOI— FlXAL  JUDOHKtlT— ETI- 
DIKOK— KBCOBD— FrBSUM  FTION. 

1.  Whm  tbere  haa  been  an  uilgnmait  nw 
eredlton,  and  a  preference  haa  been  waght 
OTer  eeneral  creditors  by  reason  of  a  prior  chat- 
tel mortgage  on  part  of  the  aa^gned  property,  a 
Judgment  declanng  a  priority,  and  directing  uie 
trustee  to  pay  from  the  funds  arising  from  the 
■ale  of  the  mortgaged  chattels  a  spedfled  sum 
on  such  preferred  claims,  and  that  be  take 
from  said  funds  no  part  thereof  on  account  of 
his  services  or  those  of  faia  attorneys  tiU  all  of 
tlie  sneciGed  claims  are  fully  paid,  is  final  and 
appealable. 

2.  Where  tt  la  songht  to  make  the  original 
longhand  mannscript  of  the  shorthand  report  of 
the  evidence  a  part  of  the  record,  the  record 
must  show  that  the  manuscript  was  filed  in  the 
clerk's  office  before  It  was  incorporated  in  the 
bill  of  exceptions. 

8.  To  save  for  review  the  nling  of  the  trial 
conrt  on  a  motion  to  modify  the  Judgment,  the 
BoHon  most  be  brought  into  the  record  by  a  bill 
•f  exceptions. 

4.  Where  a  trustee  for  creditors  sells  mort- 
gaged proper^  which  has  come  to  him  by  the 
assignment  the  lien  of  the  morti^ge  *is  tran»- 
fn-ned  to  the  fund  arising  from  the  sale;  and, 
on  the  petition  of  parties  claiming  under  the 
mortgage,  the  court  may  direct  the  application 
•f  the  proceeds  to  the  paym^t  of  claims  ac- 
cording to  their  priori^. 

5.  Where  the  evidence  on  which  the  conrt 
has  directed  the  distribution  of  cert^n  fnnds  is 
not  in  the  record,  It  will  be  presnmed  that  the 
action  of  the  conrt  was  correct. 

Appeal  from  circuit  cour^  Marlon  comity; 
Bdgar  A.  Brown.  Judge. 

Petition  by  William  Ix>ring  and  others  for 
aDowancee  against  the  estate  of  Lawrence 
A.  Nagelelaon,  assigned  to  Jesse  D.  Ham- 
rick,  for  the  benefit  of  creditors,  and  for  a 
preference  as  against  general  creditors.  From 
n  judgment  In  favor  of  petitioners,  the  trus- 
tee appeals.  Affirmed. 

Xewton  U.  Taylor,  for  appellant  Sealing 
ft  Hugg,  Olaypool  &  Olaypool,  Morris,  New- 
bergw  ft  Otutl^  and  W.  A.  Pickens,  for  ap- 
pellees. 

HACKNBT.  J.  The  appellant  was  the 
trustee  of  tbe  estate  ot  Lawrence  A.  Nage- 
lelaon by  the  Toluntary  assignment  of  the 
latter  for  the  benefit  of  bis  creditors.  The 
appellees,  William  Loring  and  others,  by 
original  and  amended  petitions,  sought,  In 
the  lower  court  In  which  sach  assignment 
was  pradlng,  allowances  against  said  es- 
tate, and.  as  to  the  proceeds  of  the  sale  of 
certain  chattels,  a  preference  as  against  gen- 
eral creditors,  and  as  against  the  trustee, 
for  the  services  ot  himself  and  his  attorneys 
Jn  said  trust  The  preference  was  claimed 
to  arise  In  fiivor  o€  the  appellees  and  others 
reason  at  a  chattel  mortage  executed  by 
the  assignor  to  Loring,  securing  his  claim, 
and  indemnifying  and  saving  him  from  the 
payment  of  dalms  owing  by  the  assignw 
and  Ijorlng  to  the  appellees  and  such  others. 
The  appellant  also  sought  an  allowance  for 
tatanseU  and  lila  attmnffys  on  accoont  of  amr- 
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Ices  rendered  In  the  execution  of  said  trust 
Issues  were  formed  upon  the  various  i>etl- 
tlons,  and,  by  agreement  of  all  parties,  the 
nuLttera  at  Issue  upon  the  several  petitions 
were  consolidated  and  submitted  to  the  court 
for  trial,  finding,  and  Judgment  upon  one 
bearing.  A  trial  resulted  In  a  finding  and 
Judgment  declaring  the  several  sums  due  tba 
appellees  and  others  from  said  estate,  de- 
claring the  priority  of  such  claims,  and  dl< 
rectlng  the  appellant  to  pay  Into  the  clerk's 
ofilce,  from  the  funds  arising  from  the  sale 
of  the  mortgaged  chattels,  a  specified  sum 
for  the  payment  of  such  preferred  claims. 
It  was  adjudged,  also,  that  said  trustee  take 
from  said  fnnds  no  part  thereof  on  account 
of  his  services  or  those  of  his  attorneys  until 
all  of  said  preferred  claims  were  fully  paid. 
Five  of  seven  specifications  of  appellant's 
motion  to  modify  the  judgment  were  ov^ 
ruled,  and  his  motion  for  a  new  trial  wa« 
overruled.  These  are  the  only  rulings  of  tlw 
trial  court  assigned  as  error. 

Appellees  have  moved  this  court  to  dis- 
miss the  appeal,  for  the  alleged  reason  that 
it  Is  not  from  a  final  Judgment  w  an  inter- 
locutory order  from  which  an  appeal  lies. 
The  arguments  turn  upon  the  question  as  to 
whether  the  record  discloses  an  appeal  from 
a  mere  order  of  distribution  upon  a  current 
report,  or  from  a  Judgment  finally  determin- 
ing the  rights  of  claimants.  We  have  suffi- 
ciently stated  the  questions  presented  to  the 
trial  court  to  show  that  the  appellees  are  In 
error  In  their  contention  upon  this  question, 
and  the  motion  cannot  prevalL 

Another  contentl<Hi  on  behalf  of  the  appel- 
lees Is  that  the  evidence  Is  not  properly  In 
the  record,  and  that  no  question  Involving 
it  can  be  considered.  The  transcript  con- 
tains a  bill  of  exertions,  signed  by  the  trial 
Judge,  and  filed  In  the  clerk's  office  on  a  day 
named.  This  bill  contains  what  purports  to 
be  the  original  longhand  manuscript  of  the 
shorthand  report  of  the  evidence,  but  the 
record  in  no  manner  discloses  the  filing  of 
this  manuscript  In  the  clerk's  office  before  it 
was  InccHiiorated  In  such  bill,  nor  otherwise 
than  as  a  part  of  the  bllL  This  failure  vio- 
lates the  statutory  requirement,  where  the 
evidence  la  not  copied  by  the  clerk,  and 
when  the  original  la  sought  to  be  made  a 
part  of  the  record.  Rev.  St  IS&i,  i  1476 
(Rev.  St  1881,  I  141(9;  I>e  Hart  t.  Board, 
143  Ind.  803,  41  N.  B.  825;  Beatty  v.  MlUer 
(Ind.  Sup.)  44  N.  E.  8;  Oarlson  v.  State  (Ind. 
Sup.)  44  N.  E.  660;  Marvin  v.  Sager  (Ind. 
Sup.)  44  N.  E.  310;  Smith  v.  State  (Ind.  Sup.) 
42  N.  B.  1019;  Holt  v.  Rockhill  and.  Sup.) 
40  N.  B.  1000.  It  Is  true  that  within  the 
bill  of  exceptions  there  is  a  certificate  of  the 
clerk  of  the  trial  conrt  to  the  eCCect  tb&t  oa 
a  day  named,  being  the  same  day  vpou 
which  the  bill  of  aceptlons  was  filed,  the 
longhand  manuscript  of  the  evidence  was 
filed  In  his  ofiice,  and  Is  the  same  which  is 
embodied  In  the  bill  of  exceptions.  Tbis  cmv 
tiflcate^  it  we  observe  It  as  a  proper  method 


Digitized  by  Google 


103 


4B  NOBTHEASTBEN  RBPORTBB, 


(Ind. 


of  dl8cl(»lii£  the  fact  of  a  filing,  does  not  ad- 
vise us  whether  stieh  filing  was  as  a  part  of 
the  bin,  was  separate  from  It,  or  was  before 
or  after  the  filing  of  the  bill.  All  that  the 
clerk  certifies  may  be  true,  and  the  manu* 
script  may  have  been  filed  after  the  bill  of 
exceptions  was  filed.  From  the  facta  dis- 
closed, the  clerk  may  have  Judged  that  the 
filing  of  the  bill,  Inclading  the  manuscript, 
was  a  filing  of  the  manuscript  We  must 
hold,  therefore,  that  the  appellees'  conten- 
tion in  this  respect  shall  prcTail. 

It  is  insisted,  also,  for  the  appellees,  that 
no  question  arises  for  consideration  in  this 
court  upon  the  action  of  the  trial  court  in 
overruling  the  appellant's  motion  to  modify 
the  Judgment,  for  the  reason,  as  urged,  that 
neither  the  motion  nor  the  reasons  therefor 
have  l>eeQ  brought  into  the  record  by  a  bill 
of  exceptions.  Hils  Insistence,  under  our 
practice,  mast  prevail.  Buss  v.  Russ,  142 
Ind.  471,  41  N.  E.  941;  Quill  v.  Galllvan,  108 
Ind,  235,  9  N.  B.  99;  Forsythe  v.  Kreoter, 
100  Ind.  27;  Whipple  v.  Shewalter,  91  Ind. 
114;  Railroad  Co.  v.  Frank,  3  Ind.  App.  96, 
20  N.  B.  419;  BUiott,  App.  Proc.  S  817.  In 
the  transcript  we  find  a  motion  to  modify 
the  judgment,  but  It  does  not  form  a  part  of 
the  record  by  order  of  court  or  by  blH  of  ex- 
ceptions. 

The  questions  submitted  by  counsel  for  the 
appellant  as  causes  for  the  reversal  of  the 
judgment  of  the  trial  court  are:  (1)  The  ad- 
mission of  certain  evidence;  (2)  the  allow- 
ance of  certain  claims  without  petitions  or 
complaints  by  the  holders  of  such  claims; 
(3)  the  allowance  of  such  as  preferred  claims; 
f4)  the  allowance  of  certain  claims  for  which 
petitions  were  filed;  (5)  the  allowance  of 
such  as  preferred  claims;  (6)  holding  that 
the  claims  allowed  were  paramount  to  ap- 
pellant's claim  for  services;  <7)  "that  the 
court  erred' in  its  judgment  and  decree  that 
the  appellant  shonld  pay  out  of  his  own  pri- 
vate funds  any  deficit  that  there  might  be 
between  the  amount  of  said  claims  and  the 
amount  tn  his  bands  as  tmstee,  and  that  he 
should  pay  the  costs  of  the  assignment  out 
of  his  own  private  funds."  The  decree  finds 
that  the  mortgaged  property  sold  for  $2,412.- 
T&;  that  there  was  a  prior  mortgage  for 
$1,201.25,  or  a  difference  of  $1,211.50;  and 
that  $985.03  should  be  paid  to  the  clerk  for 
the  adjustment  of  the  claims  of  those  whose 
claims  were  secured  by  and  indemnified 
against  In  the  mortgage  to  Lorlng.  A  bal- 
ance of  $226.47  from  this  fund  would  remain 
In  the  hands  of  the  trustee,  together  with 
any  funds  derived  from  other  sources,  for 
the  payment  of  the  costs  of  administering 
the  trust  and  the  general  creditors.  Without 
resorting  to  the  evidence,  we  cannot  know 
that  this  balance  would  not  be  abundant  for 
all  such  purposes,  and  we  cannot  learn  of 
the  force  ot  the  objection  that  certain  evi- 
dence was  admitted.  There  was  no  express 
direction  to  the  trustee  to  pay  any  sum,  for 
any  pnrpoM^  from  tato  private  funds;  and 


we  cannot  know  that  such  was  the  effect  of 
the  order  made,  without  looking  to  the  evi- 
dence to  learn  what,  If  any,  fnnds  have  Ve«i 

expended  by  him,  and  what  balance  remains 
from  which  to  comply  with  the  order  made. 

The  appellant  does  not  dissent  from  the 
proposition  that  his  sale  of  the  mortgaged 
property,  freed  from  the  lien  of  the  mort- 
gage, transferred  the  Hen  to  the  fund  aris- 
ing from  the  sale.  On  the  contrary,  he  ex- 
pressly agrees  to  that  proposition,  and  we 
have  no  doubt  it  Is  correct.  Stii  v.  Sadler, 
109  Ind.  254,  9  N.  B.  905;  Gilford  v.  Black, 
22  Ind.  444.  In  Hasseld  v.  Seyfort,  105  Ind. 
■  534,  5  N.  E.  875,  677,  In  speaking  of  the  pur- 
pose and  effect  of  the  voltintary  assignment 
statutes,  this  court  said  that  their  "purpose 
Is  to  carry  Into  the  trust  all  of  the  assignors' 
property,  and  that  when  a  person  takes  ad- 
vantage of  its  provisions,  and  makes  an  as- 
signment for  the  benefit  of  his  creditors,  he 
thereby  places  his  property  in  the  custody  of 
the  court,  to  be  disposed  of  by  the  assignee, 
under  the  direction  and  control  of  the  court" 
See,  also,  Ombbs  v.  M(Mt1s,  103  Ind.  166. 
The  equities  are  strongly  In  favor  of  the 
court's  action  In  requiring  the  special  fund 
to  be  first  applied  to  special  claims,  and 
since  that  equity  was,  primarily,  in  favor  of 
Loring,  whose  pleading  was  broad  enough 
to  enlighten  the  court  as  to  the  claims  of 
those  entitled,  upon  his  theory,  to  prefer- 
ence, it  may  have  been  proper  to  direct  the 
dlstrlbntion  of  such  special  fund  to  the  pay- 
ment of  snch  special  claims.  It  was  not  the 
decree  of  the  court  that  Lorlng  should  re- 
cover the  amount  of  the  several  claims 
against  which  he  had  been  Indemnified;  and 
the  contention  of  the  appellant  that  one  in- 
demnified cannot,  in  the  absence  of  an  ex- 
press promise  on  the  part  of  the  mortgagor 
to  pay,  recover  in  his  own  behalf  until  he 
has  discharged  the  debt,  has  not  been  vio- 
lated by  the  action  of  the  court.  Having  the 
whole  subject  before  It,  and  being  empower- 
ed to  direct  the  manner  of  expending  Hie 
special  fund,  and  equity  having  apparently 
been  done  by  the  court,  we  do  not  observe 
that  the  appellant  has  been  harmed  by  the 
decree.  We  cannot  resort  to  the  evidence  to 
determine  that  he  has  been  Injui-ed,  or  that 
general  creditors  will  suffer,  and  we  must 
presume  In  favor  of  the  action  of  the  court 
The  judgment  is  affirmed. 

a«  Ind.  B«4) 

L0UI8TILLB,  N.  A.  ft  a  BT.  CO.  T. 

BATES,  i 

(Sapreme  Court  of  Indiana.    Nov.  11.  1896.) 

Railboad  Coupant — FoKEioN  Car — Hiddb:*  D>- 
rsor — Ikspbctiok  —  Ikjitrt  to  Bhplotb — Spb> 
ciAL  VsRDioT— l!i8Drrioia«r  Facts— Cokpuih* 
—DHfuaRsn— Motion  to  Haki  Spsoirio. 

1.  In  personal  injury  eases,  a  general  allopi- 
tioa  of  negligence  Is  sofficient  to  withstana  a 
demurrer  for  want  of  facts,  unless  the  contraiy 
appears  from  the  facta  pleaded;  and  henoe^  m- 
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der  BQch  allegation,  the  facts  conatitntinff  tbe 
neffliffence  may  be  giveD  in  evidence. 

2.Tbe  same  rule  applies  to  the  avennent  that 
the  injared  party  wsa  witboat  negligence. 

S.  Id  iwrsonal  Injurr  cases,  defendant's  right 
to  have  the  complaint  state  tbe  specific  acts  or 
omimioDs  of  defendant  wliich  conatitnte  the 
neffUgence  relied  on,  and  all  tlie  surroundings 
and  existing  conditions,  and  what  occurred  at 
the  time  of  the  injury,  is  waived  by  its  failure 
to  require,  by  motion,  that  tbe  complaint  be 
made  more  specific. 

4.  A  railroad  company  is  bound  to  exercise 
ordinary  care  in  furnishiug  reasonably  safe  cars 
and  other  appliances,  and,  by  inspection  and  re- 
pair, to  beep  them  in  a  reoMnably  safe  condi- 
tioD. 

5.  A  railroad  company  is  not  liable  for  in- 
juries to  its  employes  caused  by  a  car's  hidden 
defects,  of  which  it  had  no  knowledge,  and  of 
which  it  could  not  liaTe  known  by  the  exerdte 
of  ordinary  care. 

6.  Where  the  Inspection  of  a  car  has  been 
performed  with  ordinary  care,  and  a  defect 
then  existing  has  not  been  discovered,  the  com- 
pany tfl  not  liable  for  an  injury  caused  thereby 
to  an  employe,  unless  it  had  knowledge  of  suut 
defect. 

7.  In  receiving  foreign  cars  for  transporta' 
tion  in  the  re^lar  course  of  business,  a  rail' 
road  company  is  bonnd  to  exerdse  ordinary  care 
in  ioBpectiDg  them,  and,  if  found  to  be  out  of  re- 
pair, to  put  them  in  a  reasonably  safe  condition 
of  repair,  or  to  notify  its  employes  of  tiie  con- 
dition of  such  cars. 

8.  The  .inspection  must  be  such  as  the  time, 
place,  means,  and  opportanity,  and  the  require- 
ments and  exigencies  of  commerce  will  permit. 

0.  A  railroad  company  receiving  a  foreign  car 
Cor  transportation  over  its  line  may  assume  that 
alt  parts  of  the  car  which,  from  an  ordinary  ex- 
amination, apjyear  to  be  In  good  condition,  are 
in  such  condition. 

10.  A  railroad  company  Is  not  negligent  in  re- 
ceiving and  pasdng  over  its  lines  cars  different 
in  construction  from  those  used  by  itself,  if 
they  are  not  so  out  of  repair  but  that  defects  can 
be  discovered  by  ordinary  care. 

11.  In  an  action  for  the  death  of  plaintiff's  ia- 
testate,  it  appeared  that  the  deceased  was  in- 
jured by  reason  of  an  unhnown  defect  in  the 
drawbar  of  a  foreign  car,  which  he  was  at- 
tempting to  couple  to  defendant's  engine.  A 
q)ecial  verdict  further  found  that  defendant 
maintained  a  resident  car  inspector  to  inspect 
an  cars  before  tracing  them  in  the  trains  of  de- 
fendant; that  ne  inspected  said  car  hurriedly, 
without  tools,  occupying  not  to  exceed  6  min- 
utes in  said  inspection,  and  failing  to  discover 
the  condition  of  the  drawbar;  that  to  have  made 
an  efficient  inspection  would  have  required  15 
minutes;  and,  with  no  other  inspection,  said 
car  was  ordered  into  said  train.  The  defective 
condition  of  said  drawbar  could  have  easily  been 
discovered  by  a  reasonable  Inspection,  but  said 
Inspector  did  not  make  the  same,  and  it  has 
not  been  shown  b^  the  evidence  that  said  in- 
spector was  snfBcieutly  skilled  and  competent 
to  make  the  same.  Beld,  that  the  facts  recited 
failed  to  show  that  tbe  inspection  was  not  all 
that  the  requirements  and  exigencies  of  the 
tmffic  would  permit. 

12.  Defendant  was  not  required  to  prove  that 
the  car  inspector  was  "sumciently  skilled  and 
competent"  to  act  as  inspector  at  the  station 
where  he  was  employed,  this  bting  tbe  presump- 
tion till  the  contrary  was  shown. 

Appeal  from  dnmlt  court,  White  connty;  A. 
W.  Resnolda,  Jndge. 

Action  by  Alonzo  O.  Bates,  administrator, 
against  the  Louisville,  New  Albany  &  Chicago 
Railway  Company,  for  the  death  of  his  Intestate. 
From  a  Judgment  in  CEtror  of  i^intlff,  defendant 
appeftlB.  Reversed. 


B.  0.  Field  and  W.  S.  Elnnon,  tor  ajfp^Bant 
DavidBon  &  Storms  and  Artnmn  &  Lewla,  for 
appellee. 

MONKS,  0.  J.  A{«)ellee'8  intestate,  while  in 
appdlant'8  service  as  brakeman,  was  killed  when 
h]  the  act  of  comiUnff  cars  tQwn  ai^llant'a  road, 
and  this  actl(m  was  bnm^t  to  recover  damages 
therefor,  upon  the  ground  that  Us  death  was 
caused  Igr  i^ipellanf  8  negligence.  Appellants  de- 
murrer for  want  of  facts  to  the  amended  com- 
plaint was  overruled.  After  Issue  was  Jdned, 
the  canse  was  tried  fiy  a  ixaj,  and  a  special  ver^ 
diet  returned.  Appellant  mored  the  court  to 
render  judgment  hi  Ita  favor  on  said  rerdlct, 
which  motion  the  comrt  ovexroled,  and  rendered 
judgment  In  favor  of  appellee.  These  rulings  of 
the  court  are  sererally  sailgned  as  error.  The 
objections  urged  against  the  complaint  are  such 
as  could  only  be  presented  a  motion  to  make 
more  ^edflc; 

It  has  been  luriftnmly  bdd  In  this  state  that  a 
general  all^tton  of  negligence  Is  suffldent  to 
withstand  a  demurrer  for  want  of  tacts,  unless 
the  contrary  appears  from  the  facts  pleaded, 
and  ttu^  under  such  altetptlra,  the  facts  con- 
stituting the  negligence  may  be  given  In  evi- 
dence. The  same  nde  applies  io  tba  avezmoit 
that  the  injured  party  was  without  fianlt  or 
negllgaice.  Railway  do.  t.  Adams,  105  Ind. 
161,  156,  5  N.  B.  187, 188;  Olty  of  EDdiart  t. 
Wltman,  122  Ind.  688,  28  N.  B.  796;  Railway 
Co.  T.  Wynan^  100  Ind.  160;  Hanmiond  t. 
Schweltaer.  112  Ind.  246,  247,  13  N.  E.  860, 
870;  Raltw^  Ca  t.  Jones,  108  Ind.  651,  657, 
9  N.  B.  476,  4S4,  and  cases  dted;  Town  of 
Rushrllle  t.  Adams.  107  Ind.  476,  478,  8  N.  B. 
292,  298.  It  la  equally  weD  setUed  that  a  de- 
fendant in  an  action  tat  pasonal  tejnries  Is  en- 
titled to  have  the  complaint  state  the  Qtedfic 
acts  or  omlsBloDS  of  tbe  defendant  wUch  con- 
stitute the  negUsence  relied  upon,  as  well  as  all 
the  snnonndings  and  existing  conditions  and 
what  occurred  at  the  time  of  the  Injury.  Stone 
Go.  T.  Wray,  148  Ind.  678,  42  N.  B.  927;  BaU- 
way  Co.  T.  Adams,  siqua;  Railway  Co.  t.  Hix- 
on.  110  Ind.  225, 11  N.  D.  285;  Railway  Oo.  t. 
Gahies,  104  Ind.  626,  4  N.  E.  84,  and  S  N.  B. 
746;  Town  of  RushrlDe  v.  Adams,  supra;  Rail- 
way Ca  T.  Shanklln,  94  Ind.  297,  296;  Rail- 
way Ca  T.  Eilnnin^  87  Ind.  851,  852.  While 
this  Is  true.  It  reqtdres  a  motion  to  make  more 
spedflc  to  obtain  such  relief;  and  unlesa  such 
motion  has  been  made  and  ovemiled,  and  pcaper 
exception  saved,  no  question  can  be  presented 
here  as  to  such  matter.  The  court  did  not  err 
In  overruling  tbe  demurrer  to  the  amended  com- 
plaint. 

The  special  verdict  shows  that  appellant  re- 
ceived a  car  from  another  company  at  Frank- 
fort, Ind.,  for  trangportatlMi  over  Its  lines,  and 
that  appdlee  was  IiiJured  while  attempting  to 
couple  the  same  to  a  locomotive  on  appellant's 
road.  The  first  question  presented  the  mo- 
tion for  a  judgment  on  tbe  spedal  verdict  In 
favor  of  appellant  Is  as  to  tbe  liability  of  rall- 
road  companies  to  empk^te  tor  Injuries  occa- 
sioned by  a  defect  In  foreign  cara^  received  (mly 
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for  transportation  over  Its  lines.  It  Is  tbe  duty 
of  a  railroad  company  to  exercise  ordinary  care 
lu  fumishing  reasonably  safe  cars  and  otber 
a[^liaDces,  and  also  to  exercise  ordinary  care, 
by  Inspection  and  repair,  to  keep  them  in  reason- 
ably safe  condition,  so  as  not  to  unreasonably 
expose  Its  employes  to  unknown  and  extraordi- 
nary hazards.  Hallway  Co.  v.  McCormick,  74 
Ind.  440;  Railroad  Co.  v.  Orr,  84  Ind.  50; 
Railway  Co.  v.  Buck,  116  Ind.  5G6,  19  N.  E. 
453;  Railway  Co.  v.  McMullen,  117  Ind.  439, 
20  N.  E.  287;  Stone  Co.  t.  McCain,  133  Ind. 
231,  31  N.  B.  956.  The  railroad  company  Is  not 
required  to  furnish  cars  or  appliances  that  are 
absolutely  safe,  or  to  maintain  them  in  that  con- 
dition. The  company  Is  not  an  insurer  of  the 
safety  of  the  employe  against  Injury.  Car  Co. 
V.  Parker,  100  Ind.  181;  RaUway  Co.  v.  Roesch, 
126  Ind.  445,  26  N.  E.  171;  Titus  v.  Railroad 
Co.,  136  Pa.  St.  618,  20  Atl.  517;  Railroad  Co. 
T.  McDade,  135  V.  S.  554,  570.  10  Sup.  Gt. 
1044,  1049,  and  cases  cited.  The  company  Is 
not  liable  for  injuries  caused  by  hidden  defects 
of  which  it  had  no  knowledge,  and  of  which  It 
could  not  have  known  by  the  exercdse  of  ordi- 
nary care.  The  master  Is  only  charged  with 
knowledge  of  that  which,  by  the  exercise  of  or- 
dinary care,  he  would  have  discovered.  He  is 
not  required  to  resort  to  tests  that  are  imprac- 
ticable, or  unreasonable  and  oppressive,  or  which 
would  be  Incompatible  with  the  proper  further- 
ance of  business,  and  which  are  only  required  to 
insure  absolute  safety.  Smith  v.  Railway  Co.. 
42  Wis.  520;  Railway  Co.  v.  Huntley,  38  Mich. 
546,  and  cases  cited;  De  Graff  v.  Railway  Co., 
76  N.  T.  125;  Lafflin  v.  Railway  Co.,  100  N.  Y. 
140,  12  X.  E.  599;  Flood  v.  Telegraph  Co.,  131 
N.  Y.  604,  30  N.  E.  196;  Railroad  Co.  v.  Hughes, 
119  Pa.  St.  301,  13  AO.  286;  s.  C.  33  Am.  &  Eng. 
R.  Cas.  348,  and  note;  Whart.  Neg.  213.  If  tlie 
duty  of  Inspection  has  been  performed  with  or- 
dinary care,  and  a  defect  is  found  afterwards 
to  exist,  but  not  discovered  at  the  time,  the 
master  is  not  liable  for  an  hijury  caused  there- 
by, unless  he  had  Imowledge  of  such  defect 
Hull  V.  Hall,  78  Me.  114,  3  Ati.  38;  Nason  v. 
West,  78  Me.  253,  3  Ati.  911;  Baldwin  v.  Rail- 
road Co.,  68  Iowa,  37,  25  N.  W.  918.  The 
duty  of  a  railroad  company  as  to  foreign  cars 
received  in  regular  course  of  bushiess  for  trans- 
portation over  its  lines  Is  that  of  exercising  or- 
dinary care  In  Inspecting  the  same,  to  see  if  they 
are  in  reasonably  safe  condition  of  repilr,  and, 
if  found  to  be  out  of  repair,  to  put  them  In  a 
reasonably  safe  condition  of  repair,  or  notify 
its  employ^  of  che  condition  of  such  cars.  Ap- 
iwllant,  therefore,  owed  Its  employes  the  duty 
of  making  proper  Inspection  of  the  car  in  ques- 
tion, and  either  repairing  or  giving  notice  of  its 
defects,  If  any  were  found.  Railroad  Co.  v. 
Fry,  131  Ind.  319,  28  N  E.  989;  Railroad  Co. 
V.  McMullen,  117  Ind.  439,  20  N.  B.  287;  Rail- 
way Co.  V.  Sears,  136  Ind.  460,  469,  34  N.  E. 
15, 17,  and  36  N.  E.  353;  Railway  Co.  v.  Adams, 
105  Ind.  151,  165.  6  N  E.  187.  193;  Railway 
Co.  V.  Wright,  115  Ind.  378,  385,  387,  16  N.  B. 
145,  148,  149,  and  17  \.  E.  584;  Stone  Co.  v. 
Gilffin,  139  Ind.  141,  149,  38  N.  E.  4U.  The 


Inspection  which  a  company  Is  required  to  make 
of  such  a  car  Is  not  merely  a  formal  one,  but 
should  be  made  with  oi"dinary  care;  that  is, 
the  Inspection  should  be  such  as  the  time,  place, 
means,  and  opportunity,  and  the  requirements 
and  exigencies  of  commerce  will  permit  If  the 
company  has  need  ordlaaiy  care  to  secure  com- 
petent Inspectors,  and  inspection  Is  made  with 
ordinary  care,  under  the  circumstances,  t-giting 
Into  consideration  the  time,  place,  means,  and 
opportxmlty  for  inspection,  and  the  defects.  If 
any  are  discovered,  are  repaired,  or  due  notice 
thereof  given  to  the  employe,  the  duty  resting 
upon  the  company  is  dischai^fed.  It  is  not  lia- 
ble for  injuries  caused  by  hidden  defects,  which 
could  not  be  discovered  by  such  inspection  as 
the  exigencies  of  the  traffic  will  permit.  Rail- 
way Co.  V.  Fry,  supra.  The  comi)any  receiving 
such  foreign  car  Is  not  bound  to  repeat  the  tests 
which  are  pro[>er  to  be  used  m  the  original  con- 
struction of  the  car,  but  may  assume  that  all 
parts  of  the  car  which  appear  upon  ordinary 
examination  to  be  in  good  condition  are  In  such 
condition.  Ballou  v.  Railway  Co.,  54  Wis.  257, 
11  iV.  W.  559.  It  would  seem  that.  If  such 
car  were  old,  dilapidated,  or  obviously  defective, 
ordinary  care  would  require  a  more  careful  In- 
spection ttian  if  there  was  nothing  unusual  In 
its  appearance.  Railroad  Co.  v.  Fry,- 131  Ind. 
327,  28  N.  E.  991.  A  railroad  company  Is  not 
negligent  in  receiving  and  passing  over  its  lines 
cars  different  in  construction  from  those  owned 
and  used  by  itself.  If  the  same  are  not  so  out  of 
repair  or  In  such  a  defective  condition  as  can 
be  discovered  by  ordinaiy  care.  Baldwin  v. 
Railway  Co.,  50  Iowa,  680;  Railroad  Co.  v. 
Flanlgan,  77  111.  365;  Kohu  v.  McNulta,  147 
U.  S.  238,  13  Sup.  Ct.  298,  and  cases  cited. 

It  is  insisted,  however,  by  appellant,  that 
"the  court  held  In  Xeuta  v.  Coke  Co.,  139  Ind. 
'  411,  38  N.  E.  324,  and  39  N.  B.  147,  that  in- 
spectors of  a  foreign  car  received  for  trans- 
portation are  fellow  sorants  of  those  operat- 
ing the  train."  The  cars  in  that  case  were 
delivered  to  the  Jackson  Hill  Coal  &  Coke 
Company,  the  appellee,  ou  Its  switch,  by  a 
railroad  company,  for  the  purpose  of  permit- 
ting said  Jackson  Hill  Coal  &  Coke  Company, 
the  appellee,  to  load  them  with  coal.  Said 
appellee  did  not  receive  ears  for  transporta- 
tion over  any  line  of  railroad,  and  was  not 
engaged  In  any  such  business.  The  rule  ap- 
plicable to  railroad  companies  in  regard  to  in- 
specting foreign  cars  did  not,  therefore,  ap- 
ply to  the  appellee  In  that  case.  McMullen  v. 
Carnegie,  158  Pa.  St  518,  27  Atl.  1043. 

Appellant  insists  that  the  special  verdict  does 
not  find  facts  from  which  the  court  can  say 
that  the  inspection  made  was  not  such  as  Is 
usually  made  by  ordinarily  careful  and  pru- 
dent Inspectors,  under  like  circumstances;  and 
that,  therefore,  as  there  is  no  finding  of  facta 
showing  the  want  of  ordinary  care  on  the 
part  of  appellant,  the  judgment  should  have 
been  rendered  on  the  verdict  in  favor  of  ap- 
pellant. The  purpose  of  a  special  verdict  la 
that  the  jury  may  find  the  facts  within  the 
issues  made  by  the  pleadings,  and  the  court 
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then  declares  the  law  thereon.  If  the  special 
rerdlct  inclades  findings  of  evidentiary  facts, 
conclusions  of  law,  and  matters  wlthont  the  is- 
sues, the  same  are  to  be  disregarded  Gy  the 
court  In  applying  the  law  to  the  facts  found. 
That  part  of  the  special  verdict  essential  to 
the  detaminatlon  of  this  question  Is  as  fol- 
lows: "Thirteenth.  When  standing  upon  the 
track,  the  drawbar  and  couplings  of  said  oil- 
tank  ear  were  apparently  in  proper  position, 
and  in  good  repair,  and  the  defects  and  lack  ot 
repair  were  not  observable  to  said  Douglas, 
nor  did  he  have  any  notice  or  reason  to  think 
that  said  drawbar  or  couplings  were  In  any 
way  Insnfflclent  or  out  of  repair.  They  could 
only  have  been  ascertained  by  close  Inspection 
under  the  car.  •  •  •  Fourteenth.  At  said 
station,  Frankfort,  the  defendant  maintained 
a  resident  car  Inspector,  whose  duty  Vt  was  to 
inspect  all  cars  of  deifendant  and  of  other 
companies  before  pla<4ng  tliem  In  the  trains  of 
defendant  at  said  station.  That  said  inspector 
did  Inspect  said  car,  but  only  superficially  and 
hurriedly,  by  looking  it  over,  without  tools  or 
other  manual  tests,  occupying  not  to  exceed 
five  (5)  minutes  In  said  lnsi)ectlon,  and  failing 
to  discover  the  condition  and  need  of  repair 
of  said  drawbar  and  attachments.  That  to 
have  made  an  efficient  and  proper  inspection 
and  examination  thereof  would  have  required 
not  less  than  fifteen  minutes;  and,  with  no 
other  inspection,  said  car  was  ordered  into 
said  train.  The  defective  condition  of  said 
drawbar  and  attachments  could .  have  easily 
been  discovered  by  a  reasonable  and  ordinary 
Inspection  thereof  by  said  inspector  if  com- 
petent to  make  the  some,  but  said  Inspector 
did  not  make  the  same,  and  it  has  not  been 
shown  by  the  evidence  that  said  inspector  was 
sufficiently  skilled  and  competent  to  make  the 
same."  This  court  cannot  say,  as  a  matter  of 
law,  that  the  car  could  not  have  been  Inspect- 
ed properly  In  less  than  five  minutes,  or  that 
it  was  necessary  to  use  "tools  or  other  manual 
tests."  Neither  are  there  any  facts  found 
fi'om  which  we  can  determine  whether  the 
standard  of  inspection  designated  as  an  "ef- 
ficient and  prc^r  Inspection  and  examltuitlon 
thereof,"  and  "a  reasonable  and  ordinary  in- 
^>ectlon  thereof,"  Is  the  one  required  by  the 
law.  In  making  an  inspection.  It  is  the  duty 
of  the  inspector  to  use  the  usual  and  ordinary 
tests,  and  such  tools  as  persons  of  ordtnaiy  pru- 
dence use,  if  any,  under  like  circumstances. 
No  man  is  held  to  a  higher  degree  of  skill  or 
care  than  a  fair  average  of  his  trade  or  pro- 
fession, and  the  standard  of  due  care  Is  the 
■conduct  of  the  average  prudent  man.  If  the 
inspection  Is  made  In  tix  usual  and  ordlnaiy 
■way,  the  way  commonly  adopted  by  those  In 
like  business.  It  cannot  be  said  that  It  was 
done  negligently.  It  determining  whether  an 
inspection  was  made  with  ordinary  care,  a 
jury  can  only  find  facts  showing  whether  the 
same  was  made  In  the  usual  and  ordinary 
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manner,  the  one  commonly  adopted  by  men 
of  ordinary  care  and  prudence,  engaged  In 
the  same  business,  under  Uke  drcumstancee. 
If  it  was  80  perfonned,  It  was  made  with  due 
care,  and  a  jury  cannot  be  permitted  to  say 
that  it  was  n^ligent  They  cannot  be  al- 
lowed to  set  up  a  standard  which  shall.  In 
effect,  dictate  the  customs  or  control  the  bual* 
ness  of  a  community.  Titus  v.  Railway  Co., 
supra;  Ship-BulIdlng  Co.  v.  Nuttall,  119  Pa. 
St  149,  13  AU.  65;  Tuttle  v.  RaUway,  122  U. 
S.  104,  7  Sup.  OL  1168.  The  finding  "that  to. 
have  made  an  efficient  and  proper  inspection 
and  examination  thereof  would  have  taken 
fifteen  minutes"  is  a  mere  conclusion.  Tb» 
standard  thus  fixed  by  the  jury  may  be  predi- 
cated upon  the  proposition  that  such  searching 
and  critical  Inspection  must  be  made  as  would 
hisure  absolute  safety  to  the  employ&s.  ITiIa, 
as  we  have  shown.  Is  not  required.  Facts,  noit 
conclusions,  must  be  stated.  The  special  ver- 
dict should  state  such  facts  as  would  show 
whether  the  inspection  made  was  such  as  Is 
usually  made  under  like  circumstances  by  in- 
spectors of  ordinary  care  and  prudence,  and 
this  would  include  all  facts  showing  whether 
the  Insi>ectJon  was  such  as  the  time,  place, 
means,  opportunity,  and  the  reguhrements  and 
exigencies  of  the  traffic  will  permit. 

The  special  verdict  does  not  state  any  facts 
showing  that  the  car  inspector  was  Inccnnpe- 
tent  Appellant  was  not  required  to  prove 
that  the  car  Injector  was  "sufficiently  skilled 
and  competent"  to  act  as  Inspector  at  Frank- 
fort. The  presumption  In  this  case  is  that  he 
was  competent  untL  the  contrary  is  shown. 
Ralhraad  Co.  v.  Tohlll,  143  Ind.  49,  56,  41  N. 
E.  709,  711,  and  ^  N.  E.  352;  Ralhvmd  Co. 
V.  Duel,  134  Ind.  156,  160,  33  N.  B.  365,  866. 
and  cases  cited.  The  presumption  is  that  ap- 
pellant exercised  ordinary  care  in  the  selec- 
tion of  the  car  Inspector,  with  reference  to 
fitness  and  competency,  and  that  the  car  was 
Inspected  with  ordinary  care;  that  Is,  tiie  lit 
spectlon  was  such  as  the  time,  place,  means, 
and  opportunity,  and  requirements  and  exi- 
gencies of  commerce  would  reasonably  per- 
mit. Disregarding  the  Improper  matters  con- 
tained In  the  B];>eclal  verdict,  the  facts  set 
forth  do  not  overcome  or  contradict  this  joe- 
sumption.  It  follows  ^t  thfe  court  erred  In 
rendering  jn^ment  in  favor  at  appellee. 

It  Is  claimed  by  appellant  that  the  case 
made  by  the  verdict  does  not  correspond  with 
the  allegation  or  theory  of  the  cmnplalnt.  As 
the  cause  must  be  reversed  for  other  reasons, 
and  tbe  complaint  may  be  amended  before  an- 
other trial,  It  is  not  neceoaary  for  us  to  de- 
termine this  question. 

We  think  justice  requires  that.  Instead  of 
directing  a  judgment  upon  the  verdict,  a  new 
trial  be  awarded.  Judgment  reversed,  with 
Instructions  to  award  a  new  trial,  with  leave 
to  amend  the  complaint,  and  for  further  pro- 
ceedings not  Inconsistent  with  this  opinion. 
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WOUi'B  T.  LABISON. 
(Supreme  Comt  of  IIUhoUl    Nov.  10,  1896.) 
DuwiB— BsTTixo  Abide  Fdnd— IimBBBT— Bs- 

CBOACHKBUT  OH  PBINOIPAI.. 

Where  a  widow  consents  that  a  fund  egulT- 
alent  to  the  value  of  one-third  of  the  decedent's 
estate  shall  be  set  aside  for  her  use  as  dowress, 
she  must  treat  that  fund  as  real  estate,  and 
cannot  encroach  on  the  principal,  though  alter- 
ed conditions  may  afterwards  compel  a  reduc- 
tion of  the  rate  ox  interest.  60  lU.  App.  47,  af- 
firmed. 

Appeal  from  appelate  court,  Third  district 
Action  by  Sarah  Wolfe  a^nst  Thomas  J. 
Larison  in  reference  to  her  claim  as  dowress. 
From  a  Judgment  of  the  appellate  court  re- 
versing a  Judgment  In  favor  of  plalntifC  (60 
111.  App.  47),  plalntur  appeals.  Aillrmed. 

Beach  &  Hodnett,  for  appellant  Oscar  AI- 
lea,  for  Bi^»eUe& 

VEB.  OURIAM.  We  lUTe  carefully  eum- 
Ined  and  considered  the  record  and  the  briefs 
and  argmnenta  of  coDusel  in  this  case,  and  bare 
axtiTed  at  the  same  conclodoa  as  that  reaiihed 
by  the  appellate  court,  and  are  satisfied  with 
Hie  reasons  given  therefor  In  the  opinion  of  Mr. 
Pradding  Justice  Wall.  That  (qilnkm  Is  there- 
fore here  adopted.   It  Is  as  follows: 

"This  Is  an  appeal  from  axt  order  the  cir- 
cuit coort  made  optm  ap^caticm  of  tbe  ajntdlee 
in  reference  to  her  claim  as  dowress.  The 
facts  neceaaaiy  to  be  stated  are  tliat  in  1866 
one  Gkfisner  filed  a  bill  for  partition  and  assign- 
ment of  dowar,  to  which  bill  tlie  appdlee,  then 
the  widow  of  Dawson  Prakes,  who  was  tenant 
In  cMumon  ot  part  the  real  estate,  was  a  de- 
fendant Pursuant  to  decree  ctf  partition,  the 
premises  In  which  the  widow  had  dower  were 
sold  by  the  master  for  the  sum  of  97,627.  The 
appdlant  was  a  porcliaser  at  the  sale  to  the 
amount  <tf  93,745.  Tbe  aale  haTing  beoi  made 
free  of  dower,  the  yearly  value  of  tbat  Interest 
was  assessed  by  a  Jury  at  9260.80,  wblcb  was 
precise!^  10  per  cent  per  ^nnum  ot  one-Utbd  ot 
tbe  purchase  money  of  the  premises  In  which 
she  had  dower;  and  from  the  verdict  of  tbe 
jury  it  appears  ttiat  sucb  was  titie  basis  on  which 
the  assessment  was  made.  Tiwret^on  a  decree 
was  entered  as  follows:  'It  is  ordered  tliat 
Sarah  F rakes  have  and  receive  from  the  estate 
of  her  said  husband,  sold  as  aforesaid,  each 
and  every  year  during  her  natmal  life,  tbe  sum 
of  9250.90,  tbe  same  being  the  yearly  Tolne  of 
her  dower  In  said  premises,  as  assessed  by  the 
Jury  aforesaid.  It  Is  further  ordered  and  de- 
creed by  the  court  tliat  the  master  In  chancery 
place  a  sufficient  amount  ot  the  proceeds  of  said 
sale  (beloi^big  to  the  estate  at  said  Dawson 
Frafces)  at  Interest  at  ten  per  cent  per  annum, 
as  fast  as  the  same  shall  be  collected,  as  shall 
be  sufficient  to  realize  said  sum  of  9^'00  an- 
nually, and  that  be  pay  tbe  same  to  said  Sarah 
Frakes  as  fast  as  collected,  taking  receipt  for 
the  same;'  that  he  loan  It  on  secmity,  etc.,  and 
distribute,  etc.  In  pursuance  thereof,  the  mas- 
ter loaned  the  sum  of  92,609,  at  the  rate  of 
ten  per  cent,  per  annum.   The  court  approved 


the  reports  of  the  master  showing  the  loan  of 
this  money,  and  ordered  the  remainder  of  the 
pnnAase  mamj  to  be  dlstdbntsd.  Of  tbe 
amount  tbns  set  aside  Cor  the  benefit  at  the 
dowress,  the  appellant  was  assessed,  and,  un- 
der such  assessment,  contributed  the  sum  of 
9638.33,  and  to  thai  extent  he  Is  Interested  In 
the  preservation  of  tbe  prindpaL  It  appears 
that  the  master  collected  the  interest  n^fulady, 
and  paid  It  over  to  the  widow  until  1878,  a 
period  of  some  10  years,  when  he  reported  to 
the  court  that  the  maoey  could  no  longer  be 
loaned  at  over  8  per  cent  interest  and  tbe  court 
then  made  an  order  that  he  loan  at  that  rote, 
which  was  done,  and  the  Interest  was  collected 
and  paU  to  the  widow  accordingly,  ftom  Xo- 
vember,  1878,  to  Novonber,  1882,  a  period  of  13 
years.  At  tbe  May  term,  1884,  a  petition  was 
ffied  in  her  behalf,  setting  up,  In  substance^  the 
tat^oing  facts  as  to  tbe  payments  made  to 
her,  and  that  dnce  November,  1882,  nothing 
bad  been  paid  to  her;  that  she  had  wsigiwd 
all  lia  claim  in  tbat  behalf  to  her  attorneys, 
as  collateral  security,  etc.;  and  asking  tbat 
she  be  allowed  out  of  tbe  fund  in  the  master's 
hands  a  sum  sufficient  to  make  up  the  fall 
$250.90  per  annum  during  the  entire  period 
from  Noromber,  1879,  when  the  rate  of  hiterest 
was  reduced  to  8  per  cent  On  tbe  bearing  of 
tb&  apidlratkm,  tbe  files  and  record  of  tbe  cause 
were  presented,  and  ond  proof  showing  the  pay- 
ments as  alleged  in  tbe  petition;  and  the  court 
made  an  order  reonlrlng  tbe  mastv  to  pay  to 
Beacih  &  Hodnett,  tlie  attorneys  ot  petltlonw, 
the  sum  of  91,214.24,  out  of  tbe  first  vaxms^ 
combig  to  his  banda.  This  sum  Includes  975 
tea  attorney's  fees  In  an  actfon  <bi  tbe  bond  of 
a  former  masta  In  chancery,  who  had  default- 
ed. Tbe  appeal  questJona  the  pn^nlety  ot  this 
ordex.  It  is  insisted  on  behalf  ot  the  appellee 
tbat  the  original  order  was  ouoondltlonali  tbat 
the  sum  of  9250.90  should  be  paid  to  the  widow 
annually.  Tills  was  the  assessed  value  of  her 
dower,  as  found  tbe  Jury,  upon  the  basis  of 
10  par  cent  p»  annum  iqxm  one-tUrd  ot  ttie 
purchase  mon<^,  as  already  notteed;  but  cou- 
pled with  and  forming  a  part  of  it  was  the  fur- 
ther order  of  the  court  which  the  payment 
ot  the  sum  so  assessed  was  to  b6  obtained  from 
a  particular  fund,  which  was  to  be  loaned  by 
the  master  at  10  per  cent.,  and  the  Interest  to  be 
paid  over  to  her;  and,  the  master  having  re- 
ported the  loan  of  92,509  at  10  per  cent.,  fbo 
court,  approving  bis  action,  ordered  a  distribu- 
tion ot  the  balance  of  tbe  moneys  derived  from 
the  sale,  including  the  sum  contributed  by  ap- 
pellant. 

"Now,  when  all  the  orders  of  tbe  court  are 
considered,  they  amount  to  the  setting  sEdde  (tf 
92,600  (which  was  one-third  ot  tbe  value  ctf  tbe 
estate  In  wbidi  tbe  widow  bad  dower)  for  tbe 
use  of  tbe  widow,  aud  this  was,  in  substance, 
equivalent  to  tbe  assignment  of  tttat  much  of 
the  estate  for  hec  use.  Had  she  desired,  she 
might,  no  doubt  bave  obtained  an  order  fur 
the  annual  payment  of  the  $250.90,  without 
conditions  of  any  sort;  but  she  acquiesced  In 
the  q)ecial  provision  by  which  bw  claim  wa* 
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to  be  enforced  In  an  eqiedal  and  pardctilar 
way,—!,  e.  by  setting  aside  enough, money  to 
produce,  at  10  per  cent,  per  wi^nnm,  the  Hum  re- 
quired, and  by  subsequent  action,  which  was 
approved,  the  sum  of  $2,500  was  so  invested 
and  set  apart  for  bar  ose.  In  effect,  this  was 
to  relieve  the  estate  from  the  payment  of  the 
annuity,  and  to  rely  wholly  upon  the  sum  so 
set  aside  for  that  purpose.  The  widow  accept- 
ed these  provlsious  for  her  benefit,  and  pre- 
sumably was  content  therewith.  In  view  of 
the  then  situation,  the  arrangement  was,  doubt- 
less, very  favorable  to  her.  Had  the  rate  of 
interest  In  that  vicinity  been  maintained,  she 
would  have  made  no  complaint;  and,  after  the 
receipt  of  the  10  per  cent,  for  10  years  or  more, 
she  acquiesced  in  an  order  made  by  the  court 
authorizing  the  masto*  to  loan  at  8.  It  Is  to  be 
presumed  that  she  was  content  with  this 
change,  for  she  made  no  objection,  and  accept- 
ed the  sum  arising  from  the  reduced  rate  for 
some  13  years.  Having  thus  cousented  to  a 
decree  by  which  a  certain  fund  equivalent  to 
the  value  of  one-third  of  the  estate  was  set 
aside  for  her  use  as  dowress,  she  must  treat 
that  fund  as  she  would  treat  so  much  of  the 
real  estate  itself  had  it  been  set  apart  for  her 
use.  She  could  not  have  wasted  or  sold  such 
part  of  the  real  estate,  and  could  only  have 
enjoyed  whatever  it  might  produce,  either  by 
her  personal  occupation  of  it  or  by  way  of 
rents.  So  as  to  ttila  fund;  If  altered  condi- 
tions have  compelled  a  reduction  of  Interest,  it 
Is  her  misfortune,  but  she  cannot  encroach  upon 
the  principal.  It  is  not  competent  by  such  an 
order  as  h«e  made,  after  such  lapse  of  tlm^ 
to  modify  the  oilginal  decree,  nor  is  it  equitable 
to  do  80.  In  our  opinion,  the  decree  appealed 
from  is  erroneous.  It  will  therefore  be  re- 
versed, and  the  cause  rrananded." 

The  Judgmoit  of  the  appellate  court  Is  aC- 
flnoed.   Judgment  affirmed. 

111.  4941 

BURNS  T.  EDWARDS  et  al. 

(Snpreme  Court  of  Illinois.    Nov.  11,  1890.) 

AnvcRSB  PossRftswH — Proof  of  Posskssiok  and 
Patmbkv  of  Taxes— EjKOTMSNrp— Tax  Dbbd  as 
CoLoK  or  TiTLB— Illegal  Salb— PARTMSRSair 
AS  Oraxter. 

1,  To  sustain  a  plea  of  ownership  based  oil 
pOBsessioD  and  payment  of  taxes  for  seven  suc- 
cessive years  under  claim  and  color  of  title, 
the  proof  of  payment  of  taxes  must  cover  the 
land  in  controversy,  and  a  tax  receipt  which 
does  not  correctly  describe  the  Innd,  without 
other  evideoce  to  identify  it,  is  iosntticieDt,  and 
one  for  taxes  paid  on  the  "N.  End"  of  a  tract, 
without  explanation,  cannot  be  held  to  cover 
&nr  particular  part  or  quantity  of  snch  tract. 

2,  A  claim  of  continuous  possession  of  land 
for  the  period  necessary  to  establish  title  by  sd- 
rerse  possession  is  not  snstaiued  where,  for  a 
year  or  more  during  ancb  time,  neither  actual 
occupancy  nor  any  act  of  dominion  over  the  land 
is  shown. 

3,  Under  1  Starr  &  G.  Ann.  St.  p.  980,  where 
a  plaintiff  is  ejectment  makes  affidavit  that 
both  he  and  defendant  claim  title  through  a 
common  source  named,  be  is  not  compelled  to 
trace  his  title  back  of  snch  source  unless  the  af- 
fidavit is  denied  by  defendant  under  oath. 

v.46N.B.no.3— 8 


4.  A  tax  deed  executed  to  a  partnership  on  a 
sale  of  lands  to  the  firm  by  one  of  its  members 
as  deputy  county  collector  Is  Invalid,  and  does 
not  constitute,  in  the  hands  of  the  firm  or  either 
member,  "claim  and  color  of  title  made  In  good 
faith,"  on  which  they  could  base  a  claim  of  ad- 
verse possession. 

6.  A  tax  deed  to  a  partnership  in  its  firm 
lume.  being  to  a  grantee  incapable  of  taking 
title,  does  not,  on  its  face,  purport  to  convey 
the  legal  title,  and  a  subsequent  purchaser  from 
the  partners  cannot  make  It  the  fonndatfon  of 
a  daim  of  color  of  title  to  support  his  posses- 
sioQ. 

BrroF  to  drcQlt  court,  COay  county;  D.  I>. 
Youngblood,  Judge. 

Action  in  ejectment  1^  Nathaniel  M.  B^inu 
against  WlUlam  Bdwarda,  Yoni«  Bdwards, 
and  Kdwatd  H.  ^wklu.  Judgment  for  de> 
fendants,  and  plaintiff  brings  error.  Beren- 
ed. 

R.  S.  C.  Reaugh,  for  plaintiff  In  error. 
Barnes  &  Rose  and  Nagle  &  Shrlner,  for  de- 
fendants in  error. 

MAGRUDER,  C.  J.  This  is  an  action 
brought  by  plaintiff  In  error  against  defend- 
ants in  error  for  the  recovery  of  certain 
lands  In  Clay  county,  which  are  thus  de- 
scribed In  the  declaration:  "E.  ^4,  N.  E.  ^ 
Sec.  4,  and  all  that  part  of  E.  %.  S.  E. 
Sec.  4,  that  lies  north  of  the  middle  of  the 
Little  Wabash  river,  all  In  town  3  N.,  B.  7 
B.  of  3  P.  M.;  containing  100  acres.'*  Plea 
of  not  guilty  was  filed.  The  case  was  tried 
l>efore  a  Jury,  who  found  the  defendants  not 
guilty.  Motion  for  a  new  trial  was  overrul- 
ed, and  Judgment  for  defendants  was  ren- 
dered upon  the  verdict  The  present  writ 
of  error  is  sued  out  for  the  purpOBc  of  re- 
viewing such  Judgment 

PlalnttfTs  attorney  filed  an  affidavit  under 
the  statute  that  plaintiff  claimed  title  through 
a  common  source  of  title  with  the  defend- 
ants, namely,  from  Martin  R.  M.  Wallace. 
The  plaintiff  then  introduced  In  evidence  a 
quitclaim  deed,  dated  October  2,  18&4,  and 
recorded  October  4,  1894,  executed  by  Wal- 
lace and  his  wife  to  plaintiff,  conveying  E. 
^  N.  E.  14,  and  E.      S.  E.      of  said  section 

4,  containing  160  acres;  and  also  a  deed  dat- 
ed May  22,  18G5,  and  recorded  May  31,  1S0.>. 
executed  by  a  uTaster  In  chancery  to  Wal- 
lace, in  pursuance  of  a  sale  under  a  decree 
of  foreclosure,  rendered  by  the  circuit  court 
of  Clay  county  In  the  case  of  Martin  R.  M. 
Wallace  agaln.st  Benjamin  W.  Edwards  and 
Sarah  A.  Edwards.  The  defense  of  the  de- 
fendants was  possession  and  payment  of 
taxes  for  seven  successive  years  under  claim 
and  color  of  title,  etc.  The  deed  Introduced 
as  color  of  title  was  a  quitclaim  deed,  dated 
June  5,  1885,  recorded  June  10,  1885,  execut- 
ed by  William  I.  Qifton,  clerk  of  the  county 
court  to  "Burns  &  Hawkins,"  conveying  E. 
1^,  N.  E.  \i,  containing  78.36  acres,  and  E.  ^ 

5.  E.  14,  containing  80  acres,  of  said  section 
4,  and  reciting  sale  on  June  4,  1883,  for  non- 
payment of  taxes.  Defendants  also  intru- 
duced  in  evidence  a  deed  dated  Decembur 
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24, 1891,  and  recorded  December  26, 1891,  ex- 
ecuted by  Richard  J.  Bums  and  wife  to 
Edward  H.  Hawkins,  couTeylng  all  that  part 
of  E.  S.  E.  Vi,  that  lies  north  of  the  cen- 
ter of  the  Little  Wabash  river,  20  acres,  and 
also  E.  ^,  N.  E.  14,  80  acres,  of  said  section 
4;  also  a  deed  dated  and  recorded  December 
26,  1891,  executed  by  Hawkins  and  wife  to 
the  appellees  William  Edwards  and  Young 
Edwards.  The  defendants  Introduced  tax 
receipts  Cor  the  purpose  of  showing  payment 
of  taxes  for  the  years  from  1885  to  1893,  In- 
clusive, and  examined  witnesses  upon  the 
question  of  possession. 

The  Judgment  must  be  reversed.  There 
was  not  proof  of  such  payment  of  taxes  as 
the  law  requires.  "Inasmuch  as  the  pay- 
ment  of  taxes  under  color  of  title  operates 
to  defeat  the  paramount  and  all  other  titles, 
when  relied  on,  the  proof  must  be  clear  and 
convincing."  Hurlbut  v.  Bradford,  109  111. 
397;  Perry  v.  Burton,  111  III.  138.  The  tax 
receipt  Introduced  to  show  the  payment  of 
taxes  for  the  year  1889  describes  the  prop- 
erty as  the  *'E.  N.  E.  ^4,  N.  side  E.  %.  N. 
E.  J4'"  This  receipt  does  not  show  the  pay- 
ment of  taxes  on  any  part  of  the  E.  of  the 
S.  E.  ^  of  the  section.  The  tax  receipt  itself 
was  the  only  evidence  of  the  payment  of  the 
taxes  for  1889,  and  no  oral  or  documentary 
evidence  was  Introduced  to  show  that  the 
words  "N.  side  E.  N.  E.  14"  were  a  mis- 
take for  "N.  side  E.  1^,  S.  E.  14."  There  was 
thus  a  break  in  the  chain  of  payments  on 
that  part  of  the  premises  which  was  In  the 
S.  E.  14  of  the  section.  If  the  year  1889  be 
taken  out,  there  was  not  payment  of  taxes 
for  seven  successive  years  upon  the  land  in 
the  S.  E.  V4,  of  the  section;  and  yet  the  Judg- 
ment was  for  the  land  !n  the  S.  E.  14  as  well 
as  for  that  In  the  N.  E.  14.  Again,  the  tax 
receipt  for  the  year  1888  describes  the  land 
In  the  S.  B,  ^4  as  follows:  "N.  end  E.  S. 
E.  14-"  The  receipts  for  the  years  1890,  1891, 
and  1892  describe  said  land  as  follows:  *'N. 
side  E.  S.  E.  y^,"  and  the  receipt  for  1893 
describes  It  as  *'N.  side  S.  E.  14."  No  evi- 
dence was  introduced  to  show  that  the  north 
end,  or  north  side,  of  the  S.  E.  or  of  the 
E.  ^,  S.  E.  14,  was  the  same  as  "all  that 
part  of  E.  S.  E.  14.  that  lies  north  of  the 
middle  of  the  Little  Wabash  river."  "Tax 
receipts  for  the  taxes  on  a  part  of  the  sur- 
vey, without  showing  what  part,  are  not  suf- 
ficient of  themselves,  unexplained,  to  prove 
the  payment  of  taxes."  Stumpp  t.  Oster- 
bage.  111  111.  82.  Again,  possession  of  the 
premises  for  a  full  period  of  seven  years  is 
not  shown.  It  appears  from  the  testimony 
that  no  one  was  In  poBsession  from  October, 
1890,  to  December,  1891.  There  was  a  hiatus 
in  the  possession  for  a  period  of  more  than 
one  year.  Schenck  v.  White,  53  111.  858. 
Before  protection  can  be  afforded  under  the 
limitation  act  of  1839,  the  possession  must 
Y»  continuous,  as  well  as  adverse,  visible, 
and  notorious.  Medley  t.  ElUott,  62  HI.  532. 
If  there  1b  no  actual  incloanre  or  residence, 


there  must  be  a  continuous  dominion,  mani- 
fested by  continuous  acts  of  ownership. 
Downing  v.  Mayes,  153  111.  330,  38  N.  E.  620; 
Johns  V.  McKibben.  156  lU.  71,  40  N.  E.  449. 
Here  there  were  no  acts  of  ownership,  nor 
was  there  any  other  manifestation  of  domin- 
ion during  the  period  above  named. 

The  plaintiff  asked,  and  the  court  refused, 
an  instruction  to  the  effect  that,  where  a 
plaintiff  states  on  oath  upon  the  trial  that  he 
claims  title  through  a  common  source  with 
the  defendant.  It  Is  sufficient  for  him  to  show 
title  from  such  common  source.  We  see  no 
reason  why  this  Instruction  should  not  have 
been  given.  Plaintiff  made  the  affidavit  that 
he  claimed  title  la  fee  simple  to  the  lands  In 
question  through  Wallace,  as  a  common 
source  of  title  with  defendants,  in  accordance 
with  the  statute.  1  Starr  &  C.  Ann.  St.  p. 
986.  Neither  of  the  defendants,  nor  any 
agent  or  attorney  for  them,  denial  on  oath 
that  they  claimed  title  through  such  source, 
or  that  they  claimed  through  some  other 
source.  Where  the  plaintiff  In  ejectment 
swears  that  both  parties  claim  title  through 
a  common  source,  he  Is  not  obliged  to  go 
back  of  the  common  source,  and  trace  his  ti- 
tle from  the  government,  unless  the  defend- 
ant denies  under  oath  that  he  claims  title  un- 
der such  source,  or  swears  that  he  claims  title 
under  some  other  source.  Railway  Co.  v. 
Hardt,  138  111.  120.  27  N.  E.  910;  Railroad 
Co.  V.  Parrott,  92  lU.  194;  Smith  v.  Laatach, 
114  lU.  271.  2  N.  E.  59.  But,  In  our  view  of 
the  case,  there  is  a  more  serious  objection  to 
Ihe  defense  set  up  by  the  defendants  than 
any  which  has  yet  been  referred  to.  The  tax 
deed  relied  upon  as  color  of  title  was  executed 
in  pursuance  of  a  sale  made  on  June  4  or  June 
5,  1883,  for  nonpayment  of  taxes.  This  sale 
was  made  by  Edward  H.  Hawkins,  acting 
as  crier  or  auctioneer  for  the  county  treasurer 
and  collector.  Hawkins  was  at  that  time 
clerk  and  deputy  of  the  county  collector.  The 
revenue  act  (sections  152,  153)  provides  that 
collectom  may  appoint  deputies,  and  for  war- 
rants to  such  deputies.  2  Starr  &  C.  Ann.  St. 
pp.  2073,  2074.  It  also  provides  (section  201) 
that  the  collector  shall  attend  at  the  court- 
house and  offer  for  sale  the  delinquent  lands, 
either  in  person  or  by  deputy.  Id.  p.  2094. 
At  the  sale  so  made  by  Hawkins,  the  land  in 
question  was  bought  by  the  firm  of  Bums  & 
Hawkins,  engaged  In  the  business  of  making 
abstracts  of  title  and  handling  real  estate,  of 
which  firm  Edward  H.  Hawkins  was  a  mem- 
ber. In  other  words,  Hawkins,  acting  aa 
deputy  collector,  sold  the  land  to  himself,  or 
to  a  firm  of  which  he  was  a  member.  It  is  a 
well-settled  rule  that  a  trustee  or  agent  to 
purchase  or  sell  property  is  forbidden  to  pur- 
chase from  or  sell  to  himself.  Equity  will  not 
allow  any  one  to  profit  hy  a  violation  of  his 
own  duty.  A  design  on  the  part  of  such  a 
trustee  or  agent  to  purchase  or  sell  on  his 
own  account  creates  an  Interest  which  Is  op- 
posed to  his  duty  to  another.  "The  rule  ap- 
plies to  sales  made  at  pulilic  auction,  and  to 
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Jadldal  sales  ae  well  aa  private  sales.  Tt 
extends  not  only  to  the  agent  himself,  but  to 
those  in  bis  immediate  employ,  who  are  en- 
gaged  in  the  tranBaction  of  his  business, 
which  Is,  necessarily,  the  business  of  the 
agent's  principal."  1  Beach,  £q.  .Tur.  S§  127, 
133;  Lagger  t.  Association,  146  111.  283.  33 
N.  B.  94C.  In  the  prraent  case,  when  Haw- 
kins permitted  Bums,  his  partner,  to  buy  this 
propraty  for  the  Arm  of  which  they  were  both 
members,  at  a  tax  sale  made  by  Hawkins  as 
a  public  official,  he  did  what  he  bad  no  right 
to  do;  and  be  was  bound  to  know  that  such 
a  transaction  was  against  the  law.  Tbere- 
tore  the  tax  deed  issued  to  the  firm  in  pur- 
suance of  the  sale  so  made  cannot  be  regard- 
ed as  "claim  and  color  of  title  made  in  good 
faitb"  within  the  meaning  of  section  6  of 
the  limitation  act  2  Starr  &  G.  Ann.  St  p. 
1539.  To  permit  public  officers  thus  to  buy 
at  public  sales  made  by  themselves  would  be 
fraught  with  serious  danger  to  the  Interests 
of  the  public  and  of  property  owners.  It  has 
been  said  that  the  good  faitb  required  by  the 
statute  In  the  creation  or  acquisition  of  color 
of  title  is  a  freedom  from  a  design  to  de- 
fraud the  person  having  the  better  title.  Mc- 
Gagg  V.  Heacock,  34  111.  476.  When  a  public 
official  sells  the  property  of  the  person  having 
the  better  title  to  himself,  such  act  Is  in  It- 
sdf  evidence  of  a  design  to  defraud.  It  fol- 
lows that  nether  the  firm  of  Bums  &  Haw^ 
kins,  nor  either  member  of  it,  could  set  up  the 
tax  deed  in  question  as  color  of  title  made  in 
good  faith  under  the  limitation  law.  Wheth- 
er or  not  a  purchaser  from  the  firm,  or  either 
of  its  members,  before  the  period  of  seven 
years  had  run,  would  be  affected  by  such 
want  of  good  faitb,  may  be  a  question.  It 
has  been  held  that,  where  th^e  Is  such  a 
fraud  upon  the  owner  of  the  land  as  to  take 
from  the  defense  the  statutory  element  of 
good  -faith,  a  purchaser  from  the  grantee  in 
the  tax  deed  wonld  not  be  affected  by  it  Mor- 
rison V.  Norman,  47  111.  477;  Bowman  v. 
Wettig,  39  111.  416;  Dalton  v.  Lucas,  C3  111. 
387.  But  this  rule  only  applies  where  the 
grantee  In  the  deed  Is  the  holder  of  the  legal 
title,  and  where,  by  consequence,  the  pur- 
chaser from  such  grantee  is  also  the  holder 
of  the  l^al  title.  The  instrument  wUch  can 
be  used  as  color  of  title  must  be  one  which 
has  a  grantor  and  grantee,  and  purports  on 
Its  face  to  convey  the  legal  title.  Cole  v. 
Peaaayer,  14  HI.  158;  Dickenson  v.  Breeden, 
30  III.  279;  Morrison  r.  Norman,  supra;  Hlnk- 
ley  V.  Greene,  52  111.  223;  F(wter  v.  Letz,  86 
111.  412,  A  certificate  of  purchase  at  a  tax 
sale  is  not  color  of  title.  An  executory  con- 
tract for  a  conv^ance  Is  not  color  of  title. 
Dickenson  t.  Breeden,  supra.  A  bond  for  a 
deed  Is  not  color  of  title.  Rigor  v.  Frye,  62 
lU.  507.  The  vendee  in  a  contract  to  convey 
has  a  mere  equitable  title.  The  tax  deed  In 
this  ease  was  a  deed  to  Burns  &  Hawkins. 
Upon  Its  face  tt  purported  to  be  a  deed  to  a 
firm  or  partnership.  We  have  recently  said: 
"A  partnership  Is  not  a  tegol  penou,  either 


natural  or  artificial.  Hence  a  conveyance  to 
a  partnership  In  the  partnership  name  Is  In- 
sufficient to  'Convey  the  legal  title,  and  Is 
valid  only  as  a  contract  to  convey,  and  vests 
only  an  equitable  title  in  the  partnership. 
*  •  *  In  such  a  deed  there  la  •  *  •  no 
legal  grantee."  Silverman  v.  Krlstufek,  1G2 
HI.  222,  44  N.  E.  433.  The  same  doctrine  is 
announced  In  1  Bates,  Partn.  |  296,  and  in  17 
Am.  &  Eng.  Enc.  Law,  p.  859,  and  cases  cit- 
ed. The  deed  here  set  up  as  color  of  title, 
being  a  deed  to  a  partnership,  is  nothing  more 
than  a  contract  to  convey,  and  vested  only 
an  equitable  title  In  Burns  &  Hawkins,  whose 
deeds  to  appellee  vested  In  them  only  an  equi- 
table title.  The  tax  deed,  being  an  Instru- 
ment which  on  its  face  amounts  only  to  a 
contract  to  convey,  is  not  such  an  instrument 
as  amounts  to  color  of  title  under  the  limita- 
tion act.  Therefore,  even  If  the  appellees 
could  not  be  affected  by  the  circumstance  al- 
ready referred  to,  as  Indicating  the  absence 
of  good  faith  on  the  part  of  Bums  &  Haw- 
kins, they  are  not  purchasers  from  grantees 
holding  a  legal  title,  but  purchasers  of  a  mere 
equitable  title,  or  assignees  of  a  contract  to 
convey.  The  tax  deed  is  equally  unavailable, 
wben  Invoked  by  them  as  color  of  title,  as  it 
would  be  in  the  hands  of  the  firm  named 
therein.  For  the  reasons  here  stated,  the 
Judgment  of  the  circuit  court  Is  reversed,  and 
the  cause  Is  remanded  to  that  court  for  fur- 
ther proceedings  in  accordance  with  the  views 
here  opresBed.  Beversed  and  remanded. 


(16S  III.  60S) 

DBXTBB  et  aL  T.  McAFBB  et  al. 
(Supreme  Court  of  Illinois.   Nov.  11,  1896.) 
Cascellatiow  op  Deed— Fraud— PuBAniwG. 

A  bill  to  set  aside  a  deed  for  fraud  alleged 
that  the  complainant  contracted  with  K.  to  con- 
vey the  land  to  him  upon  certain  conditions; 
that  subsegnently  a  verbal  arrangement  was 
made,  by  which  it  was  agreed  that  R.  shoald 
convey  the  lots-  to  A.  in  exchange  for  a  stock 
of  merchandise,  and  that  R.  should  give  hia 
note  to  complainant  secured  by  a  valid  first 
lien  upon  the  merchandise,  for  the  balance  due 
under  the  original  contract;  that  R.  contracted 
with  A.  for  the  exchange  of  the  lots  for  the 
goods,  and  complainant  thereupon  conveyed  to 
R.,  who  in  tarn  conveyed  to  J.,  a  brother  of 
A.,  at  A.*8  request  The  biU  further  alleged 
that  B.  failed  to  get  possession  of  the  stock  of 
merchandise,  but  that  A.  delivered  it  to  other 

Sartles,  and  placed-  it  beyond  bis  control;  that 
.  afterwards  conveyed  the  land  by  deed  to 
S.,  who  was  not  an  innocent  purchaser  for  val- 
ue; and  that  such  conveyance  was  made  for 
the  purpose  of  aiding  A.  in  defrauding  the  com- 
plainant Htid,  that  in  the  absence  of  any  al- 
legation as  to  confednation  between  B.  and  A., 
or  any  conspiracy  or  misrepresentation  on  the 
part  of  B.,  the  facts  alleged  were  insufficient 
to  show  fraud. 

Appeal  from  circuit  court  St.  Clair  county; 
A.  S.  Wildennan,  Judge. 

Bill  in  equity  brought  by  Wyllian  K.  Dexter 
and  Charles  Dexter,  ber  husband,  against  John 
A.  McAfee  and  others.  From  an  order  sus- 
taining a  demurrer  to  the  bUl,  the  complain- 
ants appeal.  Affirmed. 
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Tbls  was  a  bill  In  equity,  filed  for  the  pur- 
pose of  setting  ajBlde  certain  deeds  for  a  num- 
ber of  lots  situated  In  a  place  called  "Alta  Sita 
Park,"  In  St.  Clair  county.  The  bill  alleges 
the  facts  In  the  case  as  follows:  The  lots  de- 
scribed were  In  the  Q^t  place  owned  by  Mrs. 
Dexter,  one  of  the  complainants.  In  the  year 
1893  she  entered  Into  a  contract  with  one  Elza 
R.  Roe,  by  whldi  she  agreed  to  convey  the 
same  to  him  upon  certain  conditions,  and  ap- 
on  the  paymmt  of  certain  sums  of  money  mea- 
tloned  In  the  contract  Ttils  contract  for  a 
deed  was  afterwards  duly  assigned  by  Roe  to 
his  wife.  After  tbat  time  a  verbal  arrange- 
ment was  made  betwera  Mrs.  Dexter  and  Mrs. 
Roe  tbat  Mrs.  Dexter  should  convey  the  said 
lots  to  Mrs.  Roe,  and  tbat  Mrs.  Roe  should 
convey  them  to  John  A.  McAfee,  In  exchange 
for  a  stock  of  merchandise  located  at  Holden, 
Mo.,  and  that  Mrs.  Roe  should  give  her  note 
to  Mrs.  Dexter,  secured  tty  a  valid  first  Uen 
upon  said  goods  and  chattels,  for  the  balance 
dne  for  said  lots,  according  to  tbe  terms  of  the 
first  contract  Tberenpon  Mrs.  Roe  entered 
Into  a  contract  In  writing  with  said  John  A. 
McAfee  for  the  exchange  of  these  lots  for  the 
goods  Afterwards  Mr^.  Dexter  conveyed  to 
Mrs.  Roe,  and  she  to  one  James  T.  McAfee; 
both  deeds  being  duly  executed,  acknowledged, 
ddlvered.  and  recorded.  The  bill  alleges  that 
the  conveyance  was  made  to  James  T.  Mc- 
Afee at  the  apedal  Instance  and  request  of  said 
John  A.  McAfee,  who  then  and  there  stated 
that  James  was  his  brother,  and  that  he  had 
no  Interest  In  the  transaction,  and  had  no 
knowledge  that  ft  was  made  to  him  as  gran- 
tee, and  that  he  would  hold  the  same  In  trust 
for  tbe  use  of  him,  the  said  John  A.  McAfee. 
It  Is  next  alleged  that  Mrs.  Roe  failed  to  get 
possession  of  the  stock  of  merchandise,  and 
that  John  A.  McAfee  delivered  It  to  other  par- 
ties and  placed  It  beyond  his  control,  and  that 
afterwards  said  James  T.  McAfee  and  wife 
convejv  the  same,  by  a  deed  duly  recorded, 
to  one  S.  W.  JurdEs,  who  was  not  an  Innocent 
purchaser  for  value,  and  tbat  such  convey- 
ance was  made  for  the  purpose  of  aiding  John 
A.  McAfee  In  defraucUng  the  complainants.  A 
general  demurrer  was  Interposed  by  John  A. 
McAfee,  James  T.  McAfee,  and  S.  W.  Jnrden; 
the  other  two  defendants,  Mr.  and  Mrs.  Roe, 
having  defaulted.  The  court  below  sustained 
the  demurrer.  The  complainants  standing  by 
their  bin,  the  same  was  dismissed.  The  ap- 
peal questl(Hia  the  ruling  upon  the  demurrer. 

J.  M.  Freels,  for  ^K>eUuatB.  B.  D.  W. 
HcMee,  tot  aiq;>elleefl. 

WILKIN,  J.  (after  stating  the  facts).  It  Is 
a  fundamental  principle  that  fraud  Is  not  to  be 
presumed,  and  tbat,  where  an  act  may  be 
traced  to  an  honest  Intott  as  w^  as  to  a 
corrupt  one,  the  former  atiotild  be  prefMred. 
Fraud  b^ng  a  conclusion  of  law,  It  Is  Incum- 
bent v.paa  the  party  who  alleges  it  to  state  the 
facts  which  omstttute  It,  and  to  state  th^ 
{QKclflcaUy.   So  fiur  as  the  d^endants  who  In- 


terposed the  demurrer  are  ctmcemed,  no  rela- 
tionship or  dealing  whatever  with  the  com- 
plainants is  shown  to  have  existed.  Mrs.  Dex- 
ter dealt  with  Mrs.  Roe.  Mrs.  Roe  dealt  with 
John  A.  McAfee.  There  Is  no  all^ation  of 
any  confederation  between  Mrs.  Roe  and  John 
A.  McAfee,  or  of  any  conspiracy  on  their  part 
to  defraud  her.  Neither  was  there  any  mis- 
representation on  the  part  of  Mis.  Roe  to  Mrs. 
Dexter.  The  arrangement  between  them  was 
that  Mrs.  Roe  should  pay  for  the  lots  she  had 
a  contract  for,  by  giving  her  note  secured  by  a 
Uen  on  a  atodte  of  goods  hi  Holden,  Mo.,  which 
she  expected  to  buy  of  John  A.  McAfee.  Ac- 
cordingly deeds  were  passed  from  Mrs.  Dexter 
to  Mrs.  Roe,  and  from  the  latter  to  James  T. 
McAfee.  But,  in  some  way  not  specifically 
disclosed  by  the  bill,  there  was  a  failure  on  the 
part  of  John  A.  McAfee  to  deliver  to  Mrs.  Roe 
the  stock  of  merchandise  according  to  her  con- 
tract with  talm.  In  the  first  place,  tbe  bill  no- 
where alleges  that  Mrs.  Roe  obtained  tbe  deed 
for  the  lots  from  Mm.  Dexter  by  means  of 
any  misrepresentations  amounting  to  fraud, 
nor  do  the  facts  which  are  set  up  hi  tbe  bill 
warrant  any  such  deduction.  The  fact  that 
Mrs.  Roe  failed  to  obtain  the  sto<^  of  goods 
from  John  A.  McAfee,  and  therefore  was  una- 
ble to  give  any  Uen  upon  It  to  Mn.  Dexter, 
does  not  Imply  that  it  was  her  intention  to  de- 
fraud Mrs.  Dexter  in  the  transaction.  In  the 
second  place,  the  bill  falls  to  connect  either 
John  A.  McAfee,  James  T.  McAfee,  or  S.  W. 
Jurden  therewith.  It  such  an  Inference  could 
be  drawn.  Agahi,  It  does  not  appear  from  the 
allegations  of  the  bill  that  James  T.  McAfee 
was  not  an  Innocent  purchaser  for  value.  The 
statement  of  John  A.  McAfee  to  that  effect, 
In  the  absence  of  a  direct  avermoit  In  ttie 
bUl  that  the  facts  so  stated  were  true.  Is  mani- 
festly an  hiBuffldent  averment,  eapeclaUy  in 
a  case  charging  fraud.  Tbve  are  other 
grounds  of  objection  to  the  bill,  but  any  one  of 
these  was  sufficient  to  Justify  the  court  in  sus- 
taining the  demurrer.  Tbe  Jndgmeit  Is  af- 
firmed. Affirmed. 


(163  111.  lU) 

BIDGLE^  V.  PEOPLE  ex  tel.  RICHARDS. 
(Supreme  Court  of  Illinois.    Nov.  10;  1886.) 

ExiCDTORS  —  DoTiBs  —  NoT  ArrsoTBD  BT  Buss 
Albo  Leoatbe. 
The  fact  that  the  widow  and  executrix  of  a 
testator  was  also,  by  his  will,  made  residuary 
devisee  and  legatee,  with  power  to  use  and  dis- 
pose of  his  residuary  estate  during  her  life  as 
she  might  see  fit  without  being  reqnired  to  ac- 
count to  any  one  therefor,  does  not  relieve  her 
from  any  of  her  duties  as  executrix;  and  she 
is  reqnired  to  make  reports  to  the  court,  and  to 
close  up  the  administration  as  provided  by  stat- 
ute, the  same  as  any  other  representative.  68 
HI.  App.  566,  affirmed. 

Appeal  from  appellate  court,  Third  district 
Proceedings  on  relation  of  John  R.  Richards 
against  Mary  A.  Rldgley,  as  executrix  of  tbe 
wlU  of  Richard  Rldgley,  deceased.  From  tbe 
Judgment  of  the  appellate  court  (68  HI.  Apik 
056),  defendant  appeals.  Affirmed. 


Digitized  by  Google 


ra.)  EIDGLET  T.  PEOPLE.  117 


B.  W.  Hayee  and  Rlnaker  &  Rlnaker,  for 
ftppellant  Charles  B.  Rlcbards,  A.  N.  Ymbcj, 
KDd  Anderson  &  Bell,  for  appellee^ 

CABTWRIGHT,  J.  John  R.  Richards  Hi- 
ed his  petition  fn  the  county  court  of  Macou- 
pin county  for  a  citation  to  the  appellant, 
Mary  A.  Kidgley,  as  executrix  of  the  laat 
will  and  testament  of  Richard  Rldgley,  de- 
ceased, to  compel  her  to  make  a  report  to  said 
court  of  her  accounts  as  such  executrix.  A 
citation  was  lesFued  and  served,  and  there  was 
a  hearing.  The  county  court  granted  the  pe- 
tition, and  ordered  appellant  to  flle  her  re- 
port as  executrix  within  80  days.  On  ap- 
peal the  drcolt  court  dismissed  the  petition, 
and  a  further  appeal  was  taken  to  the  appel- 
late court,  where  the  order  of  the  circuit 
oonrt  was  reversed,  and  the  cause  was  re- 
manded, wltli  directions  to  enter  an  order  re- 
quiring appellant  to  report  as  executrix  In 
compllajice  with  the  order  oi  the  county  court. 
The  hearing  was  had  upon  a  stipulation  as 
to  the  facts,  in  connection  with  the  will  of 
Richard  Rldgley.  By  the  first  two  clauses 
of  the  will,  specific  bequests  were  made  to 
Hary  O.  True  and  the  Congregational  Society 
Bunker  Bill,  and  the  third  clause  was  as 
follows:  **I  give  and  bequeath  to  my  wife, 
Mary  Ann  Rldgley,  all  the  rest,  residue,  and 
remainder  of  my  estate,  both  real  and  person- 
al, ot  every  name  and  nature,  during  her  nat- 
ural life;  and  I  farther  hereby  empower  my 
■aid  wife,  Mary  Ann  Rldgley,  to  sell  and  con- 
vey, and  make  good  and  sufficient  deeds  of 
conveyances  to,  any  or  all  of  tbe  real  estate 
which  I  may  own  at  the  time  of  my  death, 
and  to  sell  and  dispose  of  all  or  any  of  my 
pusonal  property  which  I  may  own  at  the 
time  of  my  death.  And  It  Is  my  will  that 
my  said  wife  use  or  Invest  the  proceeds  ot 
■uch  sales  as  she  may  see  fit  And  It  Is  my 
will  that  she  shall  not  be  required  to  ac- 
count to  any  one  for  the  use  of  the  same." 
Bald  Mary  Ann  Rldgley  was  appointed  sole 
executrix  of  the  will,  with  the  direction  that 
DO  bond  should  be  required  of  her;  and  it 
was  provided  that,  after  her  deaOi,  what 
should  remain  of  the  estate  should  be  equal- 
ly divided  between  the  heirs  of  the  testator's 
two  staters,  Rhoda  Bird  and  Eliza  Richards, 
and  that  the  petitioner,  John  R.  Richards, 
after  the  death  of  said  wife,  should  take 
<Aaige  of,  and  finish  the  settlement  of,  the 
estate.  The  agreed  facts  were  that  Richard 
Rldgley  died  In  March,  1887;  that  his  widow, 
the  appellant,  In  April,  1887,  qualified  as  ex- 
ecutrix of  the  wlU;  that  on  June  22,  1887, 
she  filed  an  Inventory  of  the  estate,  showing 
the  assets  to  be  a  number  of  town  lots  In 
Bunker  Hill,  and  notes  and  accounts  amount- 
ing to  ¥20,540,  and  household  furniture,  etc.. 
of  the  appraised  value  of  ^8.95,  which  was 
taken  on  the  widow's  award;  that  no  otha 
report  bad  ever  been  made  by  the  executrix 
to  the  county  court;  and  that  the  relator, 
John  B.  Blcharda,  Is  the  same  John  B.  Rich- 
ards mentioned  In  the  wUL 


The  statute  requires  all  executors  to  make 
report  of  their  accounts  to  the  county  court  at 
the  first  term  after  the  expiration  of  1  year 
from  the  date  of  their  letters,  and,  in  Ulw 
manner,  every  12  months  thereafter,  or  soon- 
er. If  required,  until  their  duties  are  fully 
comple^d,  and  the  court  Is  required  to  en- 
force settlements.  Appellant  has  not  com- 
piled with  that  statute.  It  was  her  duty,  as 
executrix,  to  pay  and  discharge  the  Just  claims 
proved  against  the  estate,  to  pay  the  specific 
bequests  mentioned  in  the  will,  and  to  turn 
over  to  herself,  as  legatee,  the  residue,  under 
the  third  clause  of  the  will.  It  was  the 
duty  of  the  county  court  to  see  that  the  es- 
tate was  so  settled  and  administered  in  ac- 
cordance with  the  provisions  ot  the  will.  The 
relator  has  snch  an  Interest  as  entitles  him 
to  enforce  compliance  with  the  law.  The 
win  provided  for  a  further  disposition  of 
whatever  might  remain  after  the  death  of  Kp- 
peUaut,  and  he  was  appointed  to  take  upon 
himself  the  execution  of  tnat  part  of  the 
wIlL  He  has  a  rl^t  to  see  that  the  estate  Is 
closed  up,  and  that  reports  are  made  showing 
what  appellant  receives  as  legatee,  so  as  to 
enable  the  beneficiaries  nnder  the  w)ll  after 
her  death  to  distinguish  what  may  remain 
of  that  estate  from  other  estate  of  appellant 
in  which  they  would  have  no  Interest.  It  Is 
by  the  reports  that  the  amount  and  character 
of  the  estate  subject  to  the  further  provision 
may  be  known,  and  the  rights  of  such  ben- 
eficiaries be  protected.  It  Is  argued  In  b^alf 
of  appellant  that  the  third  clause  above 
quoted  relieved  her  from  the  duty  of  making 
any  report  of  her  acccmnts  as  executrix.  Ttila 
Idea  results  apparently  from  some  confusion 
In  the  minds  of  counsel,  arising  from  the  fact 
that  the  executrix  and  the  legatee  under  that 
clause  are  the  same  person.  But  the  law  Is 
not  different  on  that  account  If  the  legatee 
were  a  different  person,  there  would  be  no 
color  for  the  claim  that  under  the  clause,  the 
testator  bad  attempted  to  exempt  the  ex- 
ecutrix from  the  duty  of  making  reports.  She 
occupies  a  dual  relation  to  the  administration: 
First  stu  Is  executrix,— bound  to  admlnlsta 
the  estate  and  perform  the  functions  of  ex- 
ecutrix; and.  secondly,  she  Is  legatee,— en- 
titled to  receive  the  remainder  of  the  estate 
after  the  payment  of  debts  and  specific  be- 
quests. The  petition  further  charged  that 
appellant  had  so  bandied  the  estate  that  the 
income  had  been  decreased  more  than  one-half, 
and  that  she  had  been  guilty  of  gross  and  will- 
ful waste  of  the  estate,  by  giving  away  large 
sums  of  money,  and,  by  deed,  unlawfully 
disposing  of  lands  and  equities,  to  the  injury 
of  the  petitioner  and  the  other  parties  in  in- 
terest If  the  alleged  acts  were  done  as  lega- 
tee and  owner  of  the  estate  for  life,  with 
power  of  disposition,  the  county  court  would 
have  no  control  of  the  question;  and  If  the 
petitioner,  or  those  who  would  be  entitled  to 
what  might  remain  after  her  death,  had  any 
right  to  an  account  of  waste  of  the  estate, 
for  an  appropriation  by  her  as  legatee^  the 


Digitized  by  Google 


lis  4C  NOBTHBASTBRN  BBPORTBB.  (IlL 


remedy  conld  not  be  found  In  that  court 
When  the  estate  la  the  hands  of  the  execu- 
trix shall  be  administered,  and  the  residue  de- 
livered to  the  legatee,  the  county  court  will 
cease  to  have  control  over  such  estate.  She 
will  then  have  a  life  estate,  as  legatee,  with 
full  power  to  sell,  convey,  and  dispose  of  the 
property  at  her  pleasure,  and  to  us^  and  in- 
vest the  proceeds  as  she  may  see  fit  The 
power  of  control  by  the  county  court  over  ap- 
pellant Is  only  as  executrix,  and,  when  she 
shall  have  performed  all  ber  duties  as  such, 
she  will  be  entitled  to  a  discharge,  and  Its 
Jurisdiction  will  cease.  She  should,  however, 
be  required  to  report  as  executrix,  and  to 
complete  the  duties  imposed  upon  her  by  the 
will  and  the  statute,  under  the  supervision  of 
the  court  The  Judgment  of  the  appellate 
court  will  therefore  be  affirmed.  Judgment 
affirmed. 

(US  QL  SU) 

BOTD  eC  al.  T.  BOTD  et  sL 
(Supreme  Court  ^  Illinois.   Nov.  11,  180S.) 

BwiIAiHe  TbUST—WitKBBB  — COMPITBMCT— 
Lachbs— PoSSESBIOir. 

1.  Id  a  bill  by  the  widow  to  efltablish  a  re- 
raltiag  trust  is  lands  oominally  owned  by  her 
deceased  husband,  where  the  adverse  parties 
defend  as  the  heirs  of  their  deceased  father,  the 
widow  is  not  a  competent  witness  in  her  own 
behalf,  under  Starr  &  C.  Ann.  St  c.  51,  9  2, 
which  provides  that  in  any  civil  action  no  party 
stiall  testify  in  his  own  behalf  when  any  ad- 
verse party  sues  or  defends  as  the  heir  of  any 
deceased  person. 

2.  The  interest  of  her  prospective  hrfrs  in  the 
establishment  of  the  trust  in  favor  of  the  cross 
complainant  is  too  remote  to  render  them  incom- 
petent witnesses  in  ber  behalf. 

8.  On  the  issue  of  a  resalting  trust  in  laods, 
the  testimony  of  the  grantors  in  relation  to  the 
negotiations  leading  up  to  the  porcbase  of  the 
property  is  competent 

4.  The  doctrine  of  laches  cannot  be  Invoked  to 
defeat  a  resulting  trust  in  favor  of  one  who  has 
been  in  continuous  poBsession  of  the  property  in 
which  it  is  sought  to  establish  the  trust. 

Error  to  circuit  court,  Crawford  county;  8. 
Z.  Landes,  Judge. 

Bill  by  Sarah  Boyd  and  others  against  Anna 
Boyd  and  others  for  partition.  From  a  Judg- 
msat  establishing  a  resulting  trust  !n  favor  of 
Anna  Boyd  on  a  eroBS  UU,  plaintiffs  bring  a- 
tot.  Affirmed. 

B.  OoUabaii.  for  ftaiwHtfti  in  error.  Fairer 
ft  Orowl«y,  tm  defendants  In  error. 

BAKBR,  J.  TUB  Is  a  blU  for  partition  filed 
by  Sarah  Boyd,  William  Boyd,  and  BUzabeth 
Garic,  bdn  at  law  of  James  Boyd,  deceased, 
against  Anna  Boyd,  bla  widow,  and  tiie  other 
heirs  at  law  of  said  deceased.  The  bill  alleges 
that  James  Boyd  died  sdsed  In  fee  of  the  un- 
divided we-balf,  as  tenant  In  common  with 
Anna  Boyd,  Ua  widow,  of  a  certain  tract  of 
land  In  Cirawford  comity,  and  prays  partttloa 
of  the  same  between  the  parties  Intwested. 
Anna  Boyd  ffled  her  cross  bill,  alleging,  among 
other  things,  that  on  the  13tb  day  of  May, 
18^,  Bbe^  with  ber  own  separate  mmiej,  pur- 


chased from  one  Charles  Biggs  the  land  de- 
scribed In  the  bill  for  partition;  that  James 
Boyd,  l^en  ber  husband,  in  violation  of  her 
rights,  and  without  her  knowledge  and  con- 
sent, procured  the  deed  to  the  same  to  be 
made  to  himself  and  to  ber  Jointly;  that  upon 
the  return  of  her  husband  with  the  deed,  she 
remained  In  ignorance  of  the  fact  that  It  had 
been  made  to  bim  and  her  Jointly;  that  long 
after  the  deed  had  been  executed  she  learned 
of  the  fact  that  it  had  been  so  made,  and  she 
refused  to  receive  It  but  that  her  husband 
retained  possession  of  the  deed  for  a  consid- 
erable time,  and  that  the  same  Is  now  in  her 
possession;  that  she  has  had  possession  and 
control  of  said  real  estate  ever  since  the  execu- 
tion of  the  said  deed,  and  still  has  possession 
and  control  thereof,  and  has  always  paid  the 
taxes  thereon,  from  the  time  of  the  purchase 
of  the  land  until  the  filing  of  her  cross  bill; 
and  tiiat  her  husband  disclaimed  any  Interest 
whatever  In  said  land.  It  furtlier  alleges  that 
she  Is  the  ovraer  in  fee  of  an  tmdivlded  one- 
half  ot  said  real  estate,  and  the  equitable  own- 
er of  the  otbiec  half;  that  the  legal  title  to 
the  midlvided  one-half  of  the  land  taken  to 
James  Boyd  was  taken  to  blm  as  ber  trustee; 
and  prays  ^t  the  tme-half  so  bdd  James 
Boyd  be  declared  to  be  held  In  trust  for  her, 
and  that  tbe  title  to  the  entirety  of  the  laid 
sought  to  be  partitioned  be  declared  to  be 
vested  In  bet  In  fee  simple.  Tbe  cause  was 
heard  before  the  chancellor,  In  the  Crawford 
circuit  court,  upon  tbe  original  and  cross  bills, 
answers  and  replications,  and  tbe  report  of 
tbe  master  In  dianeery.  Tbe  court  found  tbe 
allegations  of  the  cross  bill  to  be  tnie,  entered 
a  decree  In  accordance  with  Its  prayer,  and 
dlsmlBsed  Uie  Ijlll  for  partition.  This  writ  of 
error  is  sued  out  to  reverse  tliat  decree. 

It  is  ccmtoidcd  tbat  Anna  "BoyA,  Alexander 
Boyd,  Wilson  M.  Boyd,  and  Charles  and  Jane 
Biggs,  who  testified  In  Qie  cause,  were  not 
competmt  witnesses  against  the  {flalntifrs  In 
error.  It  Is  manifest  tbat  Anna  Boyd  was 
not  a  competent  witness  to  establish  the  trust 
set  up  in  tile  cross  Mil,  for  she  la  the  com- 
plainant therein,  and  plaintiffs  In  error  de- 
fend as  the  heirs  of  th^  deceased  faflier. 
Starr  &  O.  Ann.  St  &  61,  i  2;i  Mlchad  r. 
Mace,  137  III.  485,  27  N.  B.  6M;  Holderman 
V.  Gray,  130  HL  442,  22  N.  a  592;  Kelsey  T. 
Snyder,  118  Dl.  644,  9  N.  B.  195. 

Alezando-  Boyd  and  Wilson  M.  Boyd  are 
tbe  sons  of  James  Boyd,  deceased,  and  nS 
Anna  Boyd,  and  Jane  Biggs  Is  the  dangbter 
of  Anna  Boyd  by  a  former  husband.  The 
claim  Is  tbat  tbcy  were  not  oomitetent  wit- 
nesses, for  the  same  reason  that  their  mother 
was  Incompetent;  for.  It  Is  said,  the  estaUlsb- 
moit  of  a  tmst  In  fitvor  of  Anna  Boyd  woidd 
inure  to  their  ben^t  as  her  prospective  hdrs. 
But  tills  Interest  is  too  remote  and  mioertaln 


1  Starr  &  a  Ana.  St  e.  61,  !  2.  provides, 
among  other  things,  that  in  a  civil  action  no 
party  shall  testis  in  his  own  behalf  when  any 
adverse  party  defends  as  the  heir  of  any  deceased . 
person. 
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to  render  them  incompetent;  for  their  moth- 
er may  dispose  of  the  prapeety  before  she  dies, 
or  she  may  outlive  her  children.  As  to  Alex- 
ander and  Wilson  M.  Boyd,  they  are  defend- 
ants in  both  the  orle^lnal  and  cross  bills,  and 
testified  against  tiielr  own  interests,  since,  as 
heirs  of  James  Bc^d,  tbey  wonld.  In  the  event 
of  a  partition,  get  their  respectire  shares  of 
that  portion  of  the  land  deeded  to  their  father. 

Plain tlfTs  In  error  urge  that  Jane  Blggs  was 
Incompetent  for  another  reason,  which  also 
rendered  her  hosband,  Charles  Blggs,  Incom- 
petent as  a  witness;  that  Is,  becaose  they  are 
grantors  In  the  deed  to  James  Boyd  and  Anna 
Boyd  of  the  land  here  In  controversy.  It  Is 
said  that  they  cannot  by  th^  testimony  Im- 
peach, destroy,  or  take  away  the  title  which 
they  conveyed  to  James  Boyd.  This  latter 
propoeition  U  tme.  But  it  Is  an  answer  to 
the  objection  made,  that  they  did  not  sect  to 
impeach  or  destroy  the  title  th^  had  con- 
veyed, nor  did  their  testimony  have  any  such 
effect  It  merely  tended  to  establish  that  such 
title,  as  to  a  one-half  Interest  therein,  was  held 
in  trnst.  Their  testimony  was  In  relation  to 
ttie  negotiations  leading  up  to  the  purchase  of 
the  property,  and  to  a  conversation  between 
James  Boyd,  Solomon  Biggs,  and  the  scrlv- 
eaer,  that  occurred  while  the  deed  was  being 
drawn  up,  and  was  competent  and  proper. 
Bat,  disregarding  the  testimony  of  Anna 
B<7d,  there  la  ample  evidence  in  the  record  to 
establish  the  case  set  out  In  the  cross  bill, 
and  to  sustain  the  decree.  Being  so  conrln- 
ced,  there  is  no  reason  why  we  should  enter 
Idto  a  discussion  of  the  evidence. 

It  Is  urged  that  her  own  laches  Is  a  bar  to  the 
equitable  title  of  Anna  Boyd,  because  she  made 
no  effort,  from  the  time  of  the  execution  of  ttie 
deed,  in  1865,  down  to  the  filing  of  her  cross 
bUl,  to  have  the  trust  enforced.  This  posi- 
tion, however,  la  not  tenable.  Sbe  is  shown 
to  liare  been  In  poraesslon  during  the  entire 
period,  and  the  doctrine  of  laches  cannot, 
therefore,  be  Invoiced  against  her.  Newell  v. 
MontgDmery,  129  lU.  58,  21  N.  E.  608;  Orth- 
wein  T.  Thomas,  127  lU.  21  N.  E.  430; 
Bush  V.  Stanley,  122  lU.  406,  13  N.  E.  240. 
The  decree  of  the  drciilt  court  will  be  affirm- 
ed. Affirmed. 

(m  lu.  SI) 

WEAVER  V.  PBASLET  et  al. 

(Supreme  Court  of  lUInolB.    Nov.  10,  1896.) 

ExBODTion — Requisites  —  Bsal  or  T&s  Codrt  — 
Ambsdmest— EsTOPPML— Sale  osdeb  Void 
ExBcoTios— Ratifioatiox. 

1.  Under  Starr  &  C.  Ann.  St  c.  S7,  par.  67, 
providing  that  all  process  must  bear  the  seal 
of  the  court  issuing  tt,  an  executloo  not  under 
the  seal  of  the  court  is  absolately  void. 

2.  An  execution,  defective  In  that  It  does  not 
hear  the  seal  of  the  court  issuitiK  it,  caonot  be 
amended  after  sale  hy  attaching  the  seal. 

3.  Od  motion  to  set  aside  a  sale  under  execu- 
tion, the  defendant  is  not  estopped  to  deny  the 
validly  of  the  execution  for  the  reason  that 
before  the  sale  he  moved  to  gtay  the  levy  and 
sale  on  grounds  other  than  the  Invalidity  of  the 
execution. 


4.  Before  sale  under  execution,  a  Judgment 
creditor  filed  a  petition  claiming  the  right  to 
share  in  the  proceeds  of  the  sale.  To  this  peti- 
tion the  execution  debtor  was  ruled  to  plead, 
but  failed  to  do  so.  Beld,  tliat  the  debtor  waa 
not  thereby  estopped  to  deny  the  validity  of  the 
execution. 

5.  Before  sale  on  execution,  the  defendant 
moved  to  stay  the  levy  and  sale  on  grounds  oth- 
er than  invaudity  of  the  execution,  and,  on  be- 
ing mled  to  plead  to  a  motion  by  a  judgment 
creditor  claiming  to  share  in  the  proceeds  of 
the  sale,  failed  to  do  bo.  Held,  that  knowledge 
of  the  fact  that  the  execution  creditor  relied  on 
the  sale  as  a  satisfaction  of  his  judgment  and 
waived  other  means  of  satisfying  it,  was  not 
such  a  ratification  of  the  sale  as  would  estop 
defendant  from  subsequently  moving  to  set  ft 
aside  on  the  ground  that  the  execution  was  ab- 
solutely void. 

64  III.  Am>.  80,  affirmed. 

Appeal  tnm  appelate  court,  Ttdrd  district 
Action  by  T.  F.-  Weaver  against  Peaaley  & 
Oo.  and  others.  Tliere  waa  Jot^cment  tea:  plain- 
tiff,  and  a  sale  <a  lands  thereunder  on  execu- 
tion. The  defendant  afterwards  moved  to  set 
aside  the  sale  m  the  ground  that  the  ezecodon 
was  void  toe  want  <tf  a  seal.  An  mder  deaiy* 
Ing  the  motion  was  reversed  by  the  appellate 
court,  and  the  cause  remanded,  with  dh^ctkma 
to  vacate  and  set  aside  the  encntlon  and  sale. 
Plaintiff  filed  a  cross  motion  for  leave  to  amend 
the  execution  1^  attadilng  a  seal,  and  the  order 
at  the  court  d^Ing  this  motkm  waa  asdgned 
aa  cross  ennr  In  the  ^n^ellate  court  Fnxn  the 
Judgment  of  the  appellate  court  reversing  the 
order  denying  the  motion  to  set  aside  the  sale, 
and  affirming  the  order  denying  the  cross  mo- 
tion for  leave  to  amesid  (64  UL  App.  SGjt  idaln- 
tlff  ■appeals.  Affirmed. 

Fifer  &  Barry,  £»  appdlant  A.  W.  Peash^, 

for  app^leea. 

CARTWRIGHT,  J.  The  drcult  court  <rf 
McLean  county  overruled  a  moticm  (tf  appellees 
to  set  aside  a  sale  of  lands  under  an  execution 
upon  a  Judgment  against  them  in  favor  of  ap- 
pellant One  ground  of  the  motion  was  that 
the  execution  waa  void  for  want  of  a  seaL  The 
appellate  court  held  that  the  circuit  court  erred 
In  not  sustaining  the  motion,  and  the  Judgment 
was  reversed  and  the  cause  remanded,  with  di- 
rections to  vacate  and  set  aside  the  execution 
and  sale.  On  the  bearing  of  the  motion,  ap- 
pellant entered  hla  cross  motion  for  leave  to 
amend  the  locution  by  attaching  a  seal.  The 
cross  motion  was  denied.  It  la  contended  by 
counsel  for  appellant  that  the  execution  was 
amendable,  and  the  action  of  the  circuit  court 
in  denying  the  motion  was  assigned  as  a  cross 
earor  in  the  api>ellate  court  It  is  insisted  that 
the  appelate  court  erred  In  holding  the  execu- 
tion void  for  want  of  a  seal,  and  In  not  sus- 
talnli^  the  cross  error.  The  statute  requires 
all  process  to  be  sealed  with  the  seal  of  the 
court  Starr  &  C.  Ann.  St  c.  37,  par.  67.  It 
has  been  settied  by  nmnerous  declsltms  In  this 
state  that  this  provision  Is  mandatory;  that  an 
execution  not  under  the  seal  of  the  court  is  void, 
and  may  be  raccessfuUy  rented  wbarever  the 
qneBtkm  maj  uto&  Bybee  t.  Aahby,  2  GOm. 
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151;  Davis  t.  Banaom,  26  UL  100;  Boaeman 
T.  MUlo',  84  HI.  207.  And  an  e»cutIcaL  whlcb 
la  void  tcs  snch  reason  cannot  be  amended 
after  sale.  Sid  wen  t.  Schnmacher,  00  111.  42Q; 
Eagan  t.  Conndly,  107  111.  458.  In  SIdweU  t. 
S<dmmacher,  supra.  It  became  neceasaiy  to  de- 
termine whether  an  executkm  could  be  so 
amended  for  the  reason  that  tlie  objectltm  that 
there  was  no  seal  was  not  apedficaUy  made  In 
the  cbCTit  court,  luid.  If  the  execatSon  was 
amendable  on  the  trial,  audi  objection  must 
hare  been  Bpeclflcally  pointed  out,  so  that  It 
might  be  obviated.  The  cases  In  this  court 
were  tbsxe  reviewed,  and  It  was  held  thai  where' 
the  law  expressly  directs  Oiat  tiu. process  shall 
be  In  a  Q>eciflc  A>rm,  and  Issued  In  a  ittrticular 
manner,  such  provision  Is  mandatory,  and  a 
failure  to  comply  with  the  law  will  leoAst  the 
process  void.  It  was  decided  that  such  pro- 
cess cannot  be  amended  after  sole,  and  that  a 
sale  of  land  under  such  an  execution  la  abso- 
lutely void,  and  may  be  successfully  resisted  In 
any  kind  of  proceedings  or  In  ai^  form  In  which 
the  question  may  arise.  No  subsequoit  ammd- 
ment  (tf  Buch  a  writ  could  rdate  badt,  and 
make  valid  a  sale  under  such  process.  If  no 
right  passed  by  an  attonpted  sale,  no  amend- 
ment could,  by  rdatlon,  cause  something  to 
pass.  The  execution  was  void,  and  the  court 
did  not  err  in  ovenmUng  the  motion  for  leave  to 
amend. 

Appellant  also  claims  that  appeflees  were  es- 
topped from  questkmlng  the  validity  of  the 
sale—Fhst,  because  they  altered  a  motion  In 
this  case  and  In  a  chancoy  case  to  stay  the 
levy  and  sale,  before  sale  was  made,  for  ot^ 
reasons  than  because  the  execution  was  void; 
second,  because  tiie  TUrd  Natk)nal  Bank,  a 
Judgment  creditor  of  appellee  filed  a  petition 
In  the  case  claiming  the  right  to  share  In  the 
proceeds  of  the  sale  under  the  execution,  mak- 
ing appeDees  defendants,  and  this  petition  ap- 
pellees failed  to  answer,  though  ruled  to  do  so, 
and  a  decree  was  tendered  In  fovor  of  the 
bank;  and,  third,  that  the  sale  was  ratified  by 
appeUee^  as  they  knew  that  appelant,  the 
purchaser  at  the  sale,  relied  on  the  sale  as  a 
satisfaction  of  his  Judgment,  and  waived  other 
means  of  satisfying  It.  These  claims  are  not 
tenable.  There  was  no  misrepresentation  by 
appellees,  and  there  was  nothing  which  they 
did  that  either  Induced  or  enconraged  the  ap- 
pellant to  act  In  any  different  manner  from 
what  he  otherwise  would.  The  means  of  as- 
certaining the  fact  as  to  the  execution  were 
open  to  appellant,  and  It  was  shown  that  ap- 
pellees did  not  know,  prior  to  the  sale,  that  the 
execution  lacked  a  seal.  The  appellees  neither 
caused  appellant  to  believe  In  the  validity  of 
the  execution,  aae  Induced  him  to  act  upon  such 
bell^.  The  essentia]  elements  at  an  estoppel 
or  waiver  were  lacking.  In  ordo:  to  a  waiver. 
It  must  be  shown  that  appellees  knew  their 
rights,  and  It  la  proved  In  tiite  case  that  they 
did  not  Then  Is  no  element  ol  estoppel, 
waiT^,  ct  ratification,  and  the  Judgment  of  the 
appellate  court  will  be  afflnned.  Judgment  af- 
firmed. 


(US  ni.  B24> 

ILLINOIS  CENT.  E.  CO.  v.  CITY  OF 
CHAMPAIGN. 

(Supreme  Court  of  Illisoia.    Nov.  10,  189ft) 

Jddomsnt  — Reg  JoDicATi —Award  for  Prop- 

SBTT  OOXDBMKBD— !UlI.VICIPAZ.  COB- 

poBATioNS— Estoppel. 

1.  A  judgment  in  proceedings  commenced  by 

a  municipal  corporation  for  the  coodemDation  of 
land  for  a  street,  fixing  the  amount  to  be  paid 
to  the  owner  as  compensation,  in  an  adjudica- 
tion binding  on  the  corporation;  and  it  cannot 
ignore  such  judgment,  and,  by  commencing  new 
proceedings  for  tlie  same  purpose,  again  utigate 
the  queslioD  of  the  amount  of  just  compeuBR- 
tlon. 

2.  The  pleading  of  a  judgment  as  an  adjudi- 
cation by  a  defendant  is  an  admission  that  the 
judgment  is  Talid  and  in  force,  and  estops  auch 
defendant  from  afterwards  aaaerting  its  inva- 
lidity. 

Appeal  from  circuit  court.  Champaign  coun- 
ty; P.  Book  waiter,  Judge. 

Proceeding  by  the  city  of  Champaigii  for  the 
condemnation  of  land  for  the  extension  of  a 
street  across  the  depot  grounds  of  the  Illinois 
Central  Raihoad  Company.  From  a  judgment 
fixing  the  amount  of  compensation,  Uie  railroad 
company  AppeeiB.  Reversed. 

J.  S.  Wolfe,  C.  V.  Gwln.  and  James  Fen- 
tress, for  appellant  Ei«  U.  Sweet  and  J.  L. 
Ray,  for  aK>ellee. 

MAORUDER,  C.  J.  This  is  a  petition  by 
appellee,  reciting  the  passage  of  an  ordhiance 
for  the  extenston  ot  Mahi  street.  In  the  dty  of 
Champaign,  from  Main  street  on  the  west  side 
of  appdlant's  right  of  way,  across  said  right 
of  way,  to  Main  street  on  the  east  sfale  of  said 
right  of  way,  and  praying  that  the  Just  com- 
pensation to  be  paid  (or  the  right  to  use  so 
much  of  appellant's  i^ht  of  way  as  Is  neces- 
sary to  extend  said  street  across  It  be  ascer^ 
talned  by  a  Jury.  Appellant  made  a  motion  to 
dismiss  the  proceeding,  for  several  reasons,  in- 
(dudlng  the  reason  herelnaft^  mentltmed.  13ils 
motion  was  overruled,  and  exception  vms  taJcen 
to  the  order  overruling  It  A  trial  was  then 
had  before  a  Jury,  resulting  In  verdict  and  Judg- 
ment fixing  the  Just  compensation  to  be  paid 
to  appellant  for  Its  land  taken  and  damaged, 
and  to  one  Spaulding  for  taking  or  damaging 
his  premises.  The  present  appeal  Is  prosecut- 
ed from  the  Judgment  so  rendered. 

One  <tf  the  reasons  urged  by  the  iippellant 
In  the  court  below  In  favor  of  Its  motion  to  dis- 
miss was  that  some  thne  tb««tofore  the  city 
council  of  Champaign  had  passed  another  ordi- 
nance for  the  same  Improvem^t— that  is  to 
say,  for  opening  and  ^taidlng  Main  street  on 
the  west  side  of  appellant's  railroad  easterly 
to  Main  street  on  the  east  side  of  said  railroad, 
across  that  portion  of  appellant's  right  of  way 
lying  between  West  and  East  Main  streets  la 
said  <dty,— and  had  filed  Us  petition  in  the  coun- 
ty court  of  Champaign  county  for  the  ascer- 
tainment of  Just  compensation  to  be  paid  for 
snch  use  of  said  right  of  way  for  tbe  purposes 
of  a  street  and  "that  thereafter  a  Jury  of  twelve 
men  were  Impaneled  to  tiy  said  cause  in  sold 
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court  Tbe  JU17  vMted  the  premlees;  after- 
wards sat  in  conrt,  heard  tbe  evidence  as  to  the 
matter  in  Issue,  to  wit,  the  Just  compensatloii 
to  be  paid  to  said  company  by  satd  dty  for 
the  extension  of  Main,  street  The  conrt  In- 
structed the  Jury,  and  tbe  jury,  after  ddtbera- 
tlon,  returned  Into  said  court  their  rerdtct  In 
tbe  following  form  and  manner;  'We,  tbe 
jury,  find  tbat  tbe  lUlnole  Central  Railroad 
Company  is  entitled  to  four  thousand  ($4,000) 
dollars  as  compensation  for  land  taken,  and  to 
six  thousand  ($S,000)  dollars  as  compensatloa 
for  damages  In  consequence  of  such  taking,  and 
that  the  sum  of  ten  thousand  ($10,000)  Is  Just 
com[>en8atlon  for  both.'  Upon  wUch  verdict, 
after  orermlln^  motion  for  new  trial,  the  court 
entered  Its  Judgment  as  follows:  *It  is  there- 
fore considered  and  adjudged  by  tbe  cotut  that 
tbe  said  petitioner  enter  upon  the  property  in 
mntroreray  herein,  and  have  possession  of  tbe 
same,  npoa  the  payment  by  the  said  petition^' 
to  said  Illinois  Central  Railroad  Company  of 
the  said  sum  of  $10,000,  and  that  the  said  pe- 
titioner pay  the  costs  of  this  proceeding.' 
Which  Judgment  remains  of  record,  unreversed^ 
not  appealed  from,  nor  in  augbt  changed  or 
abated  in  any  manner,  in  whole  or  In  part, 
any  court.  And  defendant  In  further  aid  of 
its  motion,  says  that  at  tbe  time  said  cause 
was  BO  tried  and  determined  all  parties  In  In- 
terest were  properiy  In  court,  and  were  heard 
In  their  respective  IntMests  before  said  court 
and  jury  at  the  time  of  said  trial  and  det»- 
minatlon,  and  further  says  that  the  premises 
then  and  now  In  controvCTsy  are  one  and  Iden- 
tically tbe  same,  and  that  tbe  street  extension 
prayed  for  In  said  petition  and  ordinance  pro- 
vided for  are  tbe  same  street  extension  claimed 
and  prayed  for  In  this  proceeding,  and  no 
other,  and  there  has  been  a  former  adjudication 
of  &e  same  rights  and  pow«8  now  sought  to 
be  ag^aln  determined  between  the  same  par- 
ties, namely,  tbe  said  city  of  C>hampalgn  and 
the  8sdA  Illinois  Central  Railroad  Ckimpany. 
Wbereftwe  the  defendant  Insists  that  the  said 
city  shall  not  relltigate  the  matters  aforesaid 
In  this  or  any  other  court;  that  tbe  said  find- 
ing and  Judgment  so  unreversed  and  not  ap- 
pealed ftvm,  are  final  and  conclusive  as  to  the 
damage  caused  by  said  Improvement  and  so 
declared  to  be  of  such  force  and  effect  by  tbe 
ftinrteenth  section  of  article  9  of  the  General 
Ijftws,  for  the  Incorporation  of  cities,  towns, 
and  villages  of  this  state;  that  the  said  plain- 
tUT  bad,  prior  to  tbe  proceedings  aforesaid, 
adopted  said  article  9  of  said  act  of  the  general 
ass^bly  mentioned,  and  said  proceeding  was 
had  unda*  the  provisions  of  said  act  and  all 
tbe  right  and  power  therein  and  thereby  ecu- 
fared  upon  said  plaintiff.  Wherefore,  and  for 
tbe  matters  alx>ve  set  forth,  this  defendant 
prays  that  said  cause  be  dismissed  and  discon- 
tinued as  to  tbe  said  matters  herein  and  now 
tnvcdved.  [Signed]  J.  S.  Wolfe,  Attorn^  for 
Defendant" 
It  ttcaa  appears  that  btfcne  tbe  pieaent  eoa- 


denmation  proceeding  was  begun  tbe  appellee 
bad  bistltuted  and  prosecuted  to  a  judgment 
fixing  the  amount  of  compensation,  another 
condemnation  proceeding  for  tbe  extension  ot 
the  same  street  across  appdlant's  right  of  way 
at  the  same  point  The  question  thus  present- 
ed Is  tbe  same  question  which  arose  in  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  City  of  Chicago, 
143  III  641,  32  N.  E.  179,  and  Id.,  148  lU.  479. 
36  N.  E.  72,  and  must  be  disposed  of  In  the 
same  way  In  which  it  was  disposed  of  In  those 
cases.  In  the  first  one  of  tibe  two  cases  last 
cited,  we  said:  "It  is  sUclUng  In  the  bark  to 
say  that  tliere  was  here  an  alMUidonment  of 
condemnation  proceedings.  That  which  the 
doctrine  involved  amtemplates  Is  abandonment 
In  good  faith,— an  aband(»mient  <^  tbe  Improve- 
ment contemplated,  or  a  change  of  location  or 
route,  <»:  an  abandonment  of  tbe  design  of  tak- 
ing the  particular  property  involved  for  public 
use.  To  permit  a  corporation  dothed  with  the 
rlgbt  of  eminent  domain  to  abandon  any  judi- 
cial asceitainment  ttiat  docs  'not  conform  to 
its  wishes,  and,  tbrough  tbe  Instrumentality  of 
new  petitions,  submit  anew  tbe  question  of  just 
compensation  to  successive  juries,  until  a  ver- 
dict Is  returned  which  it  regards  as  sufficiently 
low,  would  be  to  give  undue  advantage  to  one 
of  tbe  parties  to  the  controversy,  and  to  work 
a  rank  Injustice  on  the  citizen  and  property 
owner.  Even  without  regard  to  the  statute 
that  tbe  first  assessment  shall  be  final  and  con- 
clurive  as  to  the  amount  of  the  damages,  both 
reason  and  authority  would  lead  us  to  the  con- 
clusion that  such  must-  be  tiie  law."  The  lan- 
guage thus  quoted  Is  precisely  applicable  to  tbe 
case  at  bar.  The  fact  that  appdlee  has  filed 
the  present  petition  Shows  that  It  has  not  aban- 
doned tbe  enterprise  in  aid  of  whlcb  the  con- 
demnation Is  sought  The  fact  that  appellant 
sets  up  tbe  formn  judgment  awarding  compen- 
sation as  a  d^ense  to  the  present  proceeding  is 
a  concession  of  the  validity  of  that  Judgment 
A  prior  adjudication  may  be  set  up  by  plea,  or 
In  tbe  course  of  tbe  evidence.  2  Black,  Judgm. 
S  783.  Here  all  tbe  proceedings  In  the  former 
condemnation  suit  were  Introduced  In  evidence 
by  appellant  in  support  of  the  motion  to  dis- 
miss. The  form^  Judgment  awarding  comp«i- 
sation.  In  order  to  operate  as  a  bar  to  tbe  pres- 
ent action,  for  which  purpose  it  was  intro- 
duced. Is  necessarily  admitted  to  be  a  valid  and 
subsisting  adjudication.  Id.  §f  513,  632.  There 
Is  therefore  no  reason  why  appellee  cannot  pay 
the  former  award,  as  directed  by  tbe  county 
court  in  its  said  judgment  and  enter  uptm,  and 
hare  possession  of,  the  property  condemned. 
Appellant  would  be  estopped  ftom  then  insist- 
ing that  tbe  judgment  was  Invalid,  after  rely- 
ing upon  its  validity  here.  2  Herm.  Estop, 
f  449.  For  the  error  to  refusing  to  dismiss  the 
petition  In  the  present  case  tor  the  reason  above 
stated,  the  ju^ment  of  the  circuit  court  is  re- 
versed, and  tbe  cause  Is  remanded  to  ttiat  court 
for  further  proceedings  In  accordance  with  tbe 
views  hero  exj/tOBe^    Berened  and  remanded. 
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CHICAGO  &  A.  B.  CO.  t.  PEOPLE  ex  rel. 
WOOD,  County  Treasurer. 

(Suprame  Court  of  IlUoois.    Mot.  10,  1896.) 

Schools  —  Taxation  —  Puhposb  or  Tax  —  Sdfpi- 
ciEiccT  OF  Certificate. 

1.  Under  the  school  law  of  1888,  art  8,  {  1  <3 
Stnrr  &  C.  Ann.  St.  p.  1104),  anthoriEing  the 
school  directors  to  levy  npon  the  taxable  proper- 
ty of  the  district  not  to  exceed  2  per  cent,  of 
the  assessed  valuation  for  educatiooal  or  school 
purposes,  and  3  per  cent,  for  bnilding  purposes, 
and  providing  that  the  directors  shall  certify 
to  the  county  treasurer  each  year  the  amount 
needed  for  school  purposes  and  the  amount  need- 
ed for  building  purposes,  a  certificate  reciting 
that  a  certain  amount  is  needed  for  school  pur- 
poses and  a  certain  other  amount  for  "heating 
nnd  repairing  purposes"  is  insufficient  to  give 
validity  to  a  tax  levied  for  heating  and  repaii^ 
ing  punxMes  as  a  tax  for  building  purposes. 

2.  A  tax  for  "heathig  and  repaTrin^  purposes" 
fs  a  tax  for  school,  and  not  for  building,  pur- 
poses, within  the  meaning  of  the  school  law  of 
18SG,  art.  8,  8  1  (8  Starr  &  C.  Ann.  St  p.  llU4j, 
limiting  the  taxes  levied  in  any  one  year  to  an 
amount  not  to  exceed  2  per  cent,  of  the  asseaaed 
valnation  for  school  purposes  and  8  per  ceot 
for  building  purposes. 

Appeal  froiD  Tazewell  connty  court;  W.  B. 
Oanan,  Judge. 

Application  on  the  relation  of  Charles  S. 
Wood,  coimt7  treasDreT  of  Tazewell  county, 
UL,  for  judgment  against  the  Chicago  &  Alton 
Railroad  Company,  fbr  delinquent  taxes  of 
18M.  From  a  Judgment  In  taror  of  the  re- 
lator, the  respondent  appeals.  Reversed. 

Wm.  Brown,  T.  N.  Oreen.  and  M.  J.  Scraf- 

ford,  for  appellant. 

MAGRUDER,  C.  J.  This  Is  an  application 
to  the  county  court  by  the  county  collector  for 
judgment  against  the  property  of  appellant  for 
the  delinquent  taxes  of  1894.  Objectiona  were 
filed  on  May  6,  1805,  by  the  appellant,  to  the 
entry  of  "judgment  against  Its  property  for  a 
delinquent  school  tax  of  $338.13,  levied  In  dis- 
trict 5,  town  23,  Tazewell  county,  111.  The 
objections  were  sustained  as  to  $33.61,  part 
of  said  sum  of  $336.13.  but  overruled  in  alt 
other  respects;  and  judgment  was  entered 
against  appellant's  property  for  the  remaining 
balance,  to  wit,  the  sum  of  $302.52.  The  pres- 
ent appeal  Is  prosecuted  from  such  judgment, 
the  appellant  having  deposited  with  the  col- 
lector, as  required  by  the  statute,  an  amount 
of  money  equal  to  the  Judgment,  Including 
costs.  Upon  the  hearing  of  the  objections, 
the  people,  In  addition  to  other  proof.  Intro- 
duced in  evidence  the  certificate  of  levy  of 
said  district,  filed  in  said  court  on  August  10, 
1894,  In  the  words  and  figures  following,  to 
wit:  "We  hereby  certify  that  we  require  the 
amount  of  eighteen  hundred  dollars  to  be  lev- 
ied as  a  special  tax  for  school  purposes,  and 
twelve  hundred  dollars  for  heating  and  repair- 
ing purposes  on  taxable  property  of  our  dis- 
trict for  the  year  1894,  Given  under  our 
hands  this  Otb  day  of  August,  A.  D.  1804. 
W.  H.  Smith,  Stephen  Flsber,  H.  Jennings, 
Directors  District  No.  6,  Township  No.  23, 
Range  No.  3,  Tazewell  County,  Illinois."  Un- 


der this  certificate  the  county  clerk  extended 
a  school  tax  of  $3.60  upon  each  $100  of  the 
assessed  valuation  of  the  taxable  property  of 
appellant  In  the  district  for  the  year  1894. 
The  assessed  valuation  was  $21,008,  and  the 
tax  amounted  to  $756.29.  Of  this  sum  appel- 
lant paid  $420.16,  which  was  2  per  cent  on 
the  assessed  valuation  of  its  property.  The 
balance  of  the  tax,  to  wit,  the  sum  of  $336.13, 
appellant  declined  to  pay. 

The  objections  filed  by  the  appellant  at  the 
May  term,  1805,  of  the  county  court  to  the 
entry  of  Judgment  against  its  property  for 
said  sum  of  $336.13  are.  In  substance,  that 
the  purposes  mentioned  In  the  certificate 
were  school  purposes,  that  the  sum  was  in 
excess  of  the  2  per  cent,  which  the  directors 
were  by  law  authorized  to  levy  for  those  pur- 
poses, and  that  the  sum  was  levied  without 
any  authority  of  law.  Upon  the  hearing  of 
the  objections  It  was  disclosed. by  the  testi- 
mony of  the  county  clerk  that  of  the  total  tax 
of  $3.60  on  each  $100  levied  in  the  district 
upon  the  property  of  appellant,  $2.16  on  each 
SlOO,  or  $453.77,  was  for  school  purposes,  and 
$1.44  on  each  $100,  or  $302.52,  was  for  heat- 
ing and  repairing  purposes;  also  that  the  sum 
of  $33.61  of  the  sum  of  $453.77  was  hi  excess 
of  2  per  cent  for  school  purposes.  The  court 
overruled  the  objections  to  said  sum  of  $302.- 
52,  so  levied  for  heating  and  repairing  pur* 
poses,  finding  that  heating  and  repairing  pur- 
poses were  building  purposes. 

The  real  question  In  this  case  is  whether 
"heating  and  r^alrlng  ptuiwses,"  as  specified 
in  the  certificate  of  the  directors,  are  "building 
purposes,"  within  the  meaning  of  the  statute. 
Section  1  of  article  8  of  the  school  law  of  1889 
authorizes  the  directors  to  levy  a  tax  annually 
upon  all  the  taxable  property  of  the  district 
not  to  exceed  2  per  cent  for  educational  and  3 
per  cent,  for  building  ptuposes.  3  Starr  &  C. 
Ann.  St.  p.  IIM.  Two  per  cent,  of  the  as- 
sessed valuation  the  taxable  pn^rty  of  the 
appellant  in  the  district  Is  $420.16.  Hence  the 
siun  of  $420.16  Is  the  full  amount  of  tax  which 
the  directors  are  authorized  to  levy  upon  the 
taxable  property  of  the  appellant  In  the  dis- 
trict for  the  year  1894  for  educational  or  school 
purposes.  The  excess  ova*  the  sum  of  $420.16. 
to  wit  the  sum  of  $336.13,  or,  as  reduced  by 
the  court  below,  the  stmi  of  $302.52,  Is  an  Ille- 
gal tax  If  It  is  a  tax  for  educational  or  Bdiooi 
pxuposes,  because  It  exceeds  the  statutory  lim- 
it of  2  per  cent  allowed  to  be  levied  for  these 
purposes.  Inasmuch,  however,  as  the  statute 
authorized  an  additional  levy  ot  3  per  cent  for 
building  purposes,  the  tax  of  $302.52  Is  a  law- 
ful tax  agahist  appellant's  property  If  it  Is  lev- 
led  as  a  tax  for  bulldii^  purposes.  The  cer- 
tificate of  the  directors  does  not  say  that  the 
sum  of  $1,200  Is  required  for  building  purposes, 
but  It  does  say  that  such  amount  is  required  for 
"repairing  and  heating  purposes."  Where  an 
amount  is  certified  to  be  required  for  "repair- 
ing and  heating  purposes,"  Is  the  statute  com> 
plied  with  which  requires  a  certificate  al  the 
amount  required  for  "building  purposes"?  Said 


Digitized  by  Google 


in.)  CHICAGO  &  A.  R.  CO.  Y.  PEOPLE.  123 


section  1  of  article  8  provides  that:  "For  the  por- 
poee  of  estftbUsblng  and  supporting  free  schools 
for  not  less  than  Qve  nor  more  than  nine  months 
to  each  year,  and  defraying  all  the  expenses  of 
the  same  of  every  description,  for  the  purpose  of 
repairing  and  improving  school  houses,  or  pro- 
curing furniture,  fuel,  libraries,  and  apparatus 
and  for  all  other  necessary  incidental  ^q^nses 
lo  each  district,  •  •  •  the  directors  of  such 
district  •  •  •  shall  be  authorized  to  levy  a 
tax  annually  upon  all  the  taxable  property  of 
the  district, .  ♦  •  •  not  to  exceed  two  per 
cent  for  educational,  and  three  per  cent,  for 
building  poiposes,  except  to  pay  hadebtedness 
contracted  previous  to  the  passage  of  this  act; 
the  valoaticra  to  be  ascertained  by  the  last  as- 
sessment for  state  and  county  taxes."  Section 
2  of  said  article  8  provides  that:  "The  directors 
of  each  district  shall  ascertain,  as  near  as  prac- 
ticable, annually,  how  much  money  must  be 
taised  by  special  tax  for  school  purposes  dur^ 
ing  the  CTSuing  year,  whldi  amount  shall  be 
certified  and  returned  to  the  township  treasurer 
■on  or  before  the  first  Tuesday  In  August,  an- 
nually. The  certificate  of  the  directors  may 
be  In  the  following  form,  viz.:    TVe  hael^  eer- 

tuy  that  we  require  the  sum  of  dollars 

to  be  levied  as  a  special  tax  for  schocrf  pur- 
poses, and  doUars  for  building  purposes, 

on  the  taxable  property  of  our  district'  '*  Mani- 
festly, the  certificate  hi  the  case  at  bar  does  not 
comply  with  the  form  prescribed  by  the  statute, 
beoause,  Instead  of  certifying  that  the  directors 
require  the  sum  of  $1,800  to  be  levied  as  a 
special  tax  for  school  purposes,  and  $1,200  for 
building  purposes,  on  the  taxable  prc^erty  of 
the  district  It  certifies  that  the  directors  re- 
quire $1,800  to  be  levied  as  a  special  tax  for 
school  purposes,  and  $1,200  for  heating  and  re- 
pairing purposes.  The  certificate  Is  not  suffl- 
<dent  to  authorize  a  tax  to  be  levied  Cor  tmlldlng 
purposes.  It  should  expressly  state  that  a  tax 
Is  required  to  be  levied  for  building  purposes. 
Without  such  a  certificate,  the  county  clerk  is 
not  authorized  to  extend  a  tax  for  building 
purposes.  The  meaning  of  the  provision  that 
the  certificate  "may"  be  In  the  specified  form 
Is  that  It  "shall'*  be  In  such  form.  Where  a 
statute  directs  the  doing  of  a  thing  for  the  sake 
of  jQstiee  or  the  public  good,  the  word  "may" 
Is  the  same  as  the  word  "shall,"  and  Imports  a 
duty  equally  Imperative.  Cooley,  Tax'n,  p.  214, 
■c  9.  The  certificate  which  the  school  directors 
are  empowered  to  make  by  said  section  2,  lying 
as  It  does  at  the  basis  of  the  school  tax,  is 
JnrlsdlctiCHial  in  Its  character;  and  a  tax  ex- 
tended by  the  county  clerk  without  such  a  cer- 
tificate of  the  directors  is  without  authority  of 
law,  and  null  and  void.  Weber  v.  Railway  Co., 
108  m.  451;  Chicago  &  A.  R.  Co.  v.  Pecqile, 
155  IlL  276,  40  N.  E.  602.  "In  making  a  levy 
of  school  taxes,  a  strict  compliance  with  the 
statute  requires  the  directors  to  certify  the 
amount  required  for  each  of  the  two  purposes 
[school  puiposes  and  building  purposes]  in  dol- 
lars and  cents,  seeing  to  It  ttiat  neither  amount 
•exceeds  the  per  cent  fixed  by  section  l."  Chi- 
cago &  A.  R.  Co,  T.  Peoide,  supra.   It  should 


not  be  left  to  the  county  clerk  to  determine 
whether  or  not  "rq)airlng  and  heating  purpos- 
es" are  embraced  within  "building  pui-poses." 
It  was  evidently  the  Intentkm  of  the  legislature 
that  the  purposes  for  which  the  money  is  re- 
qnlred  should  be  separately  specified  as  "school 
purposes"  and  as  "building  purposes,"  so  that 
the  county  clerk  can  compute  and  extend  the 
taxes  for  each  of  such  purposes  within  the  lim- 
its authorized  by  the  law,  abating  any  excess 
l>eyond  such  limits  before  extending  the  tax. 
Wabash  R,  Co.  v.  Pet^le,  147  111.  196,  36  N. 
E.  157;  Chicago  &  A.  R.  Co.  v.  People,  snpra. 
Here  there  Is  no  certificate  In  express  terms 
authorizing  a  tax  to  be  levied  for  building  pur- 
poses, nor  can  the  words  "repairing  and  heating 
purposes"  be  construed  as  meaning  "buWdhig 
purposes."  It  does  not  appear  that  the  word 
"repairing,"  as  here  used,  refers  to  the  repair- 
ing of  scho<dhouses  ai^  more  than  it  does  to 
the  repairing  <jt  school  furniture  or  appaiatos. 
Not  doea  It  appear  that  the  word  "heating"  le- 
fers  any  more  to  the  heating  apparatus  coo- 
nected  with  the  scboolhouses,  such  as  stoves, 
furnaces,  etc.,  than  to  the  fu^  which  Is  con- 
sumed therein.  "Repairing  and  beating  pu> 
poses"  indude  such  "necessaiy  Incidental  ex- 
penses" as  are  embraced  within  the  meaning 
of  the  terms  "educational  purposes"  and 
''school  purposes,"  as  used  in  said  sections  1 
and  2  of  article  8.  Such  "school  puiposes"  are 
those  for  whtoh  the  annual  expenditures  are  or 
may  be  necessary.  The  directors  are  required 
to  ascertain  annually  how  much  money  must  be 
raised  for  school  purposes,  etc.  Such  Is  not  the 
meaning  of  the  words  "building  purposes." 
These  words  refer  to  the  building  of  school- 
houses.  Article  9  of  the  school  law  of  1889 
(3  Starr  &  C.  Ann.  St  p.  1187,  etc.)  requhes 
the  votes  of  the  people  at  an  election  to  be 
called  In  a  particular  manner  before  the  direct- 
ors can  be  authorized  to  build  or  repair  and 
Improve  scboolhouses  by  borrowing  money  and 
Issuing  bonds.  It  Is  unlawful  for  school  di- 
rectors to  build  a  schoolhouse  without  a  vote 
ot  the  people  of  the  district  on  the  question, 
and,  if  they  should  do  so,  their  act  would  be 
null  and  void.  Thatcher  v.  Pet^le,  93  ni.  240. 
The  indebtedness  for  building  or  r^hing  and 
inv)roving  scboolhouses  will,  of  necessity,  be 
definitely  fixed,  and  the  amount  to  be  paid  an- 
nually by  way  of  Interest  on  snch  Indebtedness 
Is  easily  and  readily  ascertained.  Accordingly, 
section  2,  while  It  requires  the  school  directors 
to  ascertain  annually  how  much  money  must  be 
raised  for  schocd  purposes,  does  not  require 
them,  in  express  words,  to  ascertain  how  much 
Is  required  for  building  purposes,  although  they 
are  authorized  to  state  the  amount  In  the  cer- 
tificate. Our  conclusion  is,  that  the  county 
court  erred  in  rendering  Judgment  for  the  tax 
levied  upon  the  property  ot  appellant  for  heat- 
ing and  repairing  purposes,  amounting  to  $302.- 
52,  for  the  reason  that  such  tax  was  not,  under 
the  law,  levied  for  building  purposes,  and  Is  in 
excess  of  the  2  per  cent  which  the  law  author- 
izes to  be  levied  for  school  purposes.  The 
Judgment  of  the  county  court  Is  reretsed,  and 
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the  cause  Is  remanded  to  that  court  for  further 
proceedings  In  accordance  with  the  views  here- 
in expressed.   Beversed  and  remanded. 

063  III.  210} 

ROGERSON  et  al.  t.  FANNING  et  al. 
(Supreme  Court  of  Illinois.    Not.  10,  1896.) 
APi'SAL — Rbtibw— Wbiqht  an'd  Bufficiemct  or 

Evil)  BSCS. 

A  cross  bill  alleged  that  defendants  tbere- 
*  to  consented  to  a  decree  which  divested  them  of 
their  title  to  land  In  dispute  in  the  main  case, 
and  that  they  had  acc^ted  certain  benehts, 
from  which,  if  true,  an  equitable  estc^pei 
arose.  The  decree,  on  its  face,  purported  to  be 
entered  by  default,  as  to  such  defendants.  The 
issues  were  heard  in  part  on  oral  testimoDr, 
and  the  evidence  as  to  the  material  facts  was 
very  oonflictiny  and  nnaatlsfactory.  Btid,  that 
a  decree  In  favor  of  snch  defendants  shonld  not 
be  reversed. 

Ai^>eal  from  circuit  comt,  Sangamon  coun- 
ty;  James  A.  C^ghton,  Jadge. 

Oross  bill  by  George  S.  Rogerson  and  An- 
drew RusadI,  admhilstrators  of  the  estate  of 
Andrew  Russell,  deceased,  against  George  W. 
Fanning  and  WlDlam  F.  Fanning.  From  a 
decree  in  favor  ot  defendants,  complainants 
appeal.  Affirmed. 

Morrison  &  Worthlngton,  for  appellants. 
W.  P.  Gallon  and  George  W.  Smith,  tor  appel- 
lees. 

CARTER,  J.  The  history  of  this  litigation 
may  be  found  In  Russell  t.  Fanning,  2  111. 
App.  632;  EusseU  v.  Epier,  10  lH  App.  301; 
Fanning  v.  Russell.  21  UL  App.  220;  Id.,  94 
lU.  386;  Rogerson  r.  Fanning,  88  IIL  App. 
265;  and  Fanning  t.  Eogersoo,  1^  111.  476, 
32  N.  E.  621. 

Substantially  the  only  question  on  this  ap- 
peal Is,  did  the  Fannlngs  consent  In  fact  to 
the  decree  entered  in  the  caose  on  the  25th 
day  of  September,  1885?  On  Its  face,  the  de- 
cree purported  to  be  by  consent.  In  open  court, 
of  Epler,  the  complaliiant,  and  of  these  appel- 
lanta,  or  their  predecessors,  defendants  to  the 
bin  and  complainants  in  the  cross  bill,  but  only 
by  default  as  to  appellees,  George  W.  and 
William  F.  Fanning,  who  were  defendants  to 
both  the  bill  and  cross  bill,  and  who  claimed 
to  l>e  the  owners  In  fee  of  the  property  affect- 
ed by  the  decree.  By  the  previous  litigation, 
cnlminating  In  the  final  decision  by  this  court 
in  &4  111.  386,  It  had  l>een  finally  adjudged  that 
the  title  to  the  lands  In  controversy  was  vest- 
ed in  the  Fannlngs,  and  that  the  conveyance 
to  them  by  their  father* was  not  fraudulent 
and  void  as  against  bis  judsmmt  creditor,  An- 
di-ew  Russell,  appellees'  predecessor  in  the  lit- 
igation. The  decree  above  mentioned,  called  in 
the  record  the  "consent  decree,"  among  other 
things  disregarded  this  adjudication  and  the 
rights  of  the  Fannlngs  in  the  land,  set  aside 
the  deed  of  their  father  to  them,  and  ordered 
the  lands  sold  to  pay  the  Russell  judgment. 
On  appeal  this  decree  was  reversed  by  the  ap- 
pellate court  because  it  did  not  appear  by  the 
decree  Its^  that  appeUees,  whose  rights  to 


the  lands  were  divested  by  Cbe  consent  decree, 
ever  consented  to  such  decree.  21  Bl.  App. 
220.  When  the  case  went  back  to  the  cir- 
cuit court,  appellants  filed  a  supplemental 
cross  bill,  setting  up,  among  other  things,  that 
appellees  did  hi  fact  consent  to  the  decree,  s^ni 
that  the  same  was  entered  in  pursuance  of  an 
understanding  and  agreement  of  all  the  par- 
ties in  Interest,  hicladhig  appellees,  but  that, 
by  the  mere  mistake  of  the  draftsman  of  the 
decree,  the  coasait  of  appellees  did  not  ap- 
pear; and  the  prayer  was  that  the  consent  de- 
cree be  affirmed,  as  valid  and  blndfng,  and  the 
title  to  the  131  acres  be  established  in  Russell, 
etc.  The  circuit  court  sustained  a  demurrer 
to  this  supplemental  cross  bill,  but  this  de- 
cree was  reversed  by  the  appellate  court,  and 
the  cause  was  again  remanded.  38  IIL  App. 
265.  After  the  cause  was  redocketed  In  the 
circuit  court,  the  supplemental  cross  bill  was 
amended.  The  appellees  answered,  denying 
that  they  ever  consented  to  the  decree,  and 
claimed  title  to  the  property.  Issue  was  made, 
and  the  cause  tried  on  depositions  and  oral 
and  documentary  evidence,  and  a  decree  ren- 
dered in  favor  of  appellees,  and  dismissing  the 
cross  bilL  This  appeal  was  brought  to  re- 
verse that  decree.  It  was  also  allied,  among 
other  things,  in  the  cross  bill,  that  a  sale  of 
the  property  was  made  under  the  consent  de- 
cree, before  It  was  reversed,  and  that  Russell 
bought  the  land  In  controversy;  but  It  was 
stipulated  that  he  paid  no  part  of  his  bid,  and 
that  his  judgment  showed  no  credit  upon  the 
records,  and  that  no  deed  was  ever  made  to 
him  by  the  master.  It  was  also  alleged  in  the 
croes  bill  that,  in  pursuance  of  the  understand- 
ing and  settlement,  Elizabeth  Fanning,  wife  (tf 
appellee  G.  W.  Fanning,  obtained  by  purchase 
at  the  sale  the  27-acre  tract,  and  a  sufficient 
amount  of  the  purchase  money  derived  from 
the  sale  of  other  tracts,  not  a  part  of  the  134 
acres,  to  make  $1,900  (she  merely  taking  the 
place  of  her  husband,  for  reasons  not  disclosed; 
presumably,  because  of  his  insolvaicy),  and 
that  Fannlng's  attorneys- were  also  paid  for 
their  services  rendered  in  the  litigation  out  of 
the  proceeds,  ^ese  and  other  circumstances 
tending  to  show  that  appellees  had  knowledge 
of  the  settlement,  acquiesced  in  it,  and  accept- 
ed benefits  from  It,  were  alleged,  from  which 
it  was  plain  that  an  equitable  estoppel  arose, 
and  that  appellees  should  not  be  permitted  to 
r^udlate  the  transaction,  whether  they  In  fact 
consmted  to  It  In  the  first  Instance  or  not. 
The  questions  are  principally  questions  of  fact. 
The  cause  was  In  part  beard  upon  oral  testi- 
mony, and  the  learned  chancellor  of  the  cir- 
cuit court  was  In  a  better  position  than  we 
are  to  ascertain  the  very  truth  of  the  matter. 
We  are,  however,  by  no  means  convinced  of 
the  fairness  of  the  transaction  on  the  part  of 
appellees.  It  may,  however,  be  said  that  It  is 
not  necessary  that  we  should  be.  Hie  bur- 
den of  proof  was  on  appellants  to  prove  the  al- 
legations of  their  cross  bill,  and,  unless  they 
have  done  so,  the  decree  must  be  affirmed,  not- 
withstanding appelleea  may  not  have  availed 
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tbemselTM  of  tbe  <q)portunit7  preseated  on 
the  trial,  of  relieving  themselvea  from  uie  ap- 
pearance of  having  taken  an  Inequitable  ad- 
vantage of  their  adversary  In  the  litigation. 
It  is  a  circumstance  In  favor  of  appeUees, 
tending  to  Bhow  that  they  did  not  consent  to 
the  decree,  that  while,  on  its  face,  it  appears 
to  have  f^en  entered  by  consent  of  complain- 
ant Epier  and  defendant  Russell,  It  was  only 
by  default  as  to  appellees,  and  no  contract, 
agreement,  or  writing  of  any  kind,  signed  by 
them  or  on  their  behalf,  was  ever  made.  Be- 
sides, the  record  does  not  show  that  they 
then  Iiad  any  counsel  in  the  case.  At  a  for- 
mer period  they  joined  with  Bpler,  and  by  tbe 
same  counsel,  in  a  plea  of  res  judicata  to  ap- 
pellants' cross  bill,  but,  when  this  Issue  was 
finally  adjudged  against  them  by  tbe  appellate 
court,,  they  filed  no  answer,  but  tbe  consent  de- 
cree followed,  which  recited  their  default. 

It  is  certainly  true  that  the  drcumstances 
tend  very  strongly  to  show  that,  as  between 
Epler  and  the  Fannings,  the  litigation  was  a 
friendly  one,  and  that  they  needed  no  separate 
coonsel.  Indeed,  it  may  be  said  that,  as  tbey 
had  no  defense  against  tbe  vendor's  lien 
BOQght  to  be  enforced  by  £pler,  their  only  con- 
cern was  the  same  as  Bpler's,— to  defeat  tbe 
cross  bill  of  Russell,-<ftnd  they  may  have  re- 
lied upon  Epler  to  accomplish  this  purpose. 
It  is  true,  the  contention  Is  made— and  not 
without  reason  and  evidence  in  its  support- 
that  Epler  never  owned  the  notes  secured  by 
the  vendor's  lien,  but  that  the  assignment  to 
him  was  only  colorable,  and  Intended  to  de- 
feat Russell  in  tbe  collection  of  his  jjidgment. 
It  liad  been  adjudged  that  these  notes  as- 
signed to  Bpler  originally  belonged  to  appel- 
lees' father,  Sampson  Fanning,  who  was  Rna- 
Bell's  Judgment  creditor,  as  a  part  of  the 
consideration  which  he  received  from  them 
for  the  land,  and  not  to  the  daughters  to  whom 
tlie  notes  were  made  payable,  and  that  Rus- 
sell was  not  precluded  by  the  final  adjudica- 
tion against  him,  tliat  the  sale  of  tbe  land  to 
tbe  sons  by  bis  judgment  creditor  was  not 
fraudulent  and  subject  to  be  set  aside,  from 
Insisting  that  these  notes.  If  tbey  still  belong- 
ed to  his  judgment  creditor,  should  be  appro- 
priated towards  the  satisfaction  of  his  judg- 
ment. But  it  does  not  appear  from  the  evi- 
dence that  appellees  had  any  lnta%st  in  tbe 
question  between  Epler  and  tbe  Runells,  as  to 
which  one  of  them  should  tiave  the  proceeds 
of  tbe  notes.  They  only  claimed  title  to  tbe 
land,  and  did  not  dispute  their  liability  to  pay 
the  notes,  so  far  as  anything  appears  in  the 
record  to  the  contrary.  While,  therefore,  the 
evidence  tends  to  show  that  Epler  and  the  ap- 
pellees acted  In  concert  in  their  endeavor  to 
defeat  appellants  in  the  collection  of  tbelr 
Judgment,  there  Is  no  sufflcient  proof  of  their 
joint  action  and  identity  of  Interest  In  the 
litigation,  or  that  Epler  and  bis  counsel  rep- 
resented, or  were  authorised  to  represent,  ap- 
p^ees  in  the  matter  of  tbe  compromise  and 
aettlonent.  so  as  to  bind  appellees;  but  the 
allegation  In  the  cross  bill  tbat  aroellees  did 


In  fact  consent  to  the  decree,  and  did  receive 
and  appropriate  to  their  own  use  benefits  pro- 
ceeding therefrom,  cannot  be  sustained  with- 
out proof  of  the  acts  of  appellees  themselves, 
aside  from  those  of  Epler.  Mr.  Ketchum, 
whose  deposition  was  taken  in  tbe  cause,  and 
who  represented  the  Bussellfi  In  the  litigation 
from  Its  beginning  until  after  the  consent  de- 
cree was  rendered,  tesUfled  that  tbe  interests 
of  the  Fannings  were  at  all  times  In  the  liti- 
gation represented  by  appellee  George  W. 
Fanning;  that  he  (George  W.  Fanning)  resided 
in  Jadmonrille,  where  counsel  for  both  par- 
ties also  resided;  that  he  (said  Fanning)  made 
the  office  of  Epler,  and  counsel  associated 
with  Epler,  bis  headquarters  during  the  liti-* 
gation;  that  be  (Fanning)  was  present  in  Ep- 
ler's  office  when  tbe  agreement  between  the 
parties  was  reached,  and  acquiesced  gladly 
and  eagerly  In  the  settlement;  that  prior  to 
the  settlement  the  witness  met  George  W. 
Fanning  upon  tbe  street,  and  was  asked  by 
him  If  they  would  be  able  to  settle  the  litiga- 
tion, and  assured  blm  (Ketchum)  tbat,  If  the 
Russells  should  bid  oS  any  of  the  lands,  there 
would  be  no  trouble;  that  he  (Ketchum)  made 
a  memorandum  of  the  decrees  to  be  entered, 
and  gave  it  to  bis  law  partner,  who  prepared 
the  decrees,  which  were  afterwards  given  to 
counsel  on  the  other  side  for  Inspection.  He 
also  testified  that  Eliaabetb  Fanning,  the  wife 
of  Geoi^e  W.,  who  had  never  had  any  vested 
interest  in  the  subject-matter  of  the  suit,  be- 
came beneficially  interested  in  the  decree  to 
suit  her  husband,  as  represented  by  his  at- 
torneys, and  that  it  was  desired  by  George  W, 
Fanning,  and.  so  settled  in  the  compromise, 
that  the  Fanning  interrat  should  be  desig- 
nated In  the  decree  as  tbat  of  Elizabeth  Fan- 
ning; and  that  she  had  never  before  been 
mentioned  in  the  litigation,  except  In  the  In- 
stance of  her  Joining  In  a  mortgage  with  ber 
husband.  He  also  testified  tbat  certain  pay- 
ments' were  to  be  made,  under  the  compro- 
mise, out  of  the  proceeds  of  the  sale  of  certain 
of  the  lands,  for  services  which  had  been  ren- 
dered for  tbe  Fannings  in  the  litigation.  It 
was  not  disputed  tbat  Elizabeth  Fanning  re- 
ceived tbe  tl.800  partly  in  tbe  27-acre  tract 
which  she  bid  ofF.  and  the  rest  In  cash.  But 
George  W.  Fanning  testified  tbat  he  never 
consented  to  the  decree,  nor  agreed  to  the 
compromise,  and  was  not  present  at  tbe  time 
mentioned  by  Ketchum,  and  did  not  have  the 
conversations  testified  to  by  Ketchum;  tbat 
he  did  not  know  the  compromise  had  been  ef- 
fected until  several  months  after  the  decree 
was  entered;  that  he  did  not  know  how  his 
wife  got  tbe  $1,900;  that  he  was  not  present, 
and  made  no  arrangement  about  It,  but  tliat 
Epler  owed  her  about  that  amount  of  money, 
on  account  of  the  sale  by  him  of  other  prop- 
erty belonging  to  her;  and  that  he  supposed 
that  she  received  the  $1,900  on  that  account. 
Mr.  Epler,  by  deposition,  testified  that  Fan- 
ning never  consented  to  ttie  settlement,  or  to 
tbe  decree,  but  always  objected  to  it,  and  that 
be  (Epler)  made  the  settlement  Irreepectlre  of 
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him;  that  he  did  not  remember  how  Eliza- 
beth FannlDg  became  Interested  In  the  settle- 
ment; that  tt  might  be  true  that  she  obtained 
the  $1,900  for  the  Fanning  Interest;  that  he 
did  not  think  the  Fannings  had  any  solicitors 
!a  the  case;  that  he  acted  for  himself,  and 
no  one  else;  that  George  W.  Fanning  knew 
that  be  was  going  to  compromise  the  cases, 
but  did  not  agree  with  him  about  tt  This 
was,  in  substance,  all  of  the  testimoDy  bear- 
ing upon  the  question  at  Issue.  Neither  Wil- 
liam F.  Fanning,  nor  any  one  else  haTing 
knowledge  of  the  transaction,  was  called.  In 
this  condition  of  the  record,  we  cannot  say 
that  the  trial  court  erred  In  finding  that  appel- 
lants had  failed  to  establish  the  allegations 
of  their  cross  bill;  tliat  the  decree  was  in  fact 
entered  In  pursuance  of  the  agreement  and 
consent  of  the  Fannings,  as  well  as  of  the  otta< 
er  parties  to  the  record;  and  that  they  re- 
ceived the  benefit  of  the  proceeds  arising 
therefrom.  As  before  said,  It  would  seem 
that,  If  they  had  in  fact  consented,  their  con- 
sent, instead  of  their  default,  would  have  been 
recited  in  the  decree,  or  at  least  some  written 
agreement  taken  showing  such  consent.  But, 
be  this  as  it  may,  we  cannot  reTcrse  the  hold- 
ing of  the  trial  court,  and  divest  the  title  to 
real  estate,  ni>on  testimony  of  so  confilctlng 
and  unsatisfactory  a  character.  The  decree 
of  the  circuit  court  is  affirmed.  Decree  af- 
firmed. 

(163  lU.  8SS) 

CONSOLIDATED  COAL  CO.  OF  ST. 
LOUIS  T.  8CHNBIDBR  et  al. 

(Sapreme  Court  of  Illinoia.    Nov.  11,  1898.) 

Contracts— CoNSTBDCTios  by  Parti E&--t>Eu vert 
or  Coal  prom  Mind  — Nbglbot  to  FuRmaa 
Cars— Measchb  or  Damaors — SumciBiTOT  of 

EVIDRNOB— PlEADIMO— ReVIRW  OH  APPBALb 

1.  FlaintifFa  leaded  of  defendant  a  coal  mine, 
agreeing  to  deliver  to  defendant  a  certain  nnm- 
bep  of  cars  of  coal  each  week,  at  a  specified 

Srice,  f.  o.  b.  cars  at  the  mine,  unless  prevented 
y  strikes  or  circumstancea  beyond  their  con- 
trol. When  plaintiEfs  took  Dossession,  they  no- 
tified defendant's  sumrintenaent  that  they  were 
ready  to  deliver  coal  as  soon  as  cars  were  fur- 
nished. The  superintendent  informed  th«n 
that  he  would  see  that  the  necessary  cars  were 
furnished.  Held  that,  under  the  constraction 
thus  put  upon  the  contract  by  the  parties,  the 
failure  of  the  defendant  to  furnish  cars  was  a 
breach  of  contract,  for  which  it  was  liable.  63 
111.  App.  88,  aflirmed. 

2.  The  provision  of  the  contract  that  the  coal 
should  be  furnished  at  a  specified  price  per  ton, 
f.  0.  b.  cars  at  the  mine,  did  not  impose  upon 
plaintiffs  the  duty  of  furnishing  the  cars. 

3.  The  measure  of  plaintiff's  damage  was  the 
loss  of  profits  due  to  defendant's  failure  to  sup- 
ply the  number  of  cars  called  for  by  the  con- 
tract.   63  III.  App.  88,  affirmed. 

4.  Under  the  terms  of  the  contract,  the  de- 
fendant was  not  entitled  to  recoup  for  damages 
sustained  by  it  through  the  failure  of  plaintiffs 
to  deliver  coal  during  the  continuance  of  a  gen- 
eral strike  among  the  coal  miners. 

5.  In  an  action  on  a  contract  for  the  delivery 
of  coal,  where  breach  was  alleged,  in  that  de- 
fendant failed  to  furnish  the  necessary  caia  for 
the  transportation  of  the  coal,  the  plaintiffs 
claimed  as  dama^^es  the  loss  of  profits  result- 
ing from  such  failure.    It  apjieared  from  the 


evidence  that  there  was  a  shortage  of  513  cars; 
that  each  car  would  contain  19^  tons  of  coal, 
on  which  there  was  aprofit  to  the  plaintiffs  of 
38^^  cents  per  ton.  Held,  that  the  evidence  aa 
to  tne  loss  of  profits  was  sufficient  to  support  an 
estimate  of  the  damages  sustained  by  plaintiffs. 

6.  In  an  action  for  breach  of  contract,  a  v«> 
diet  assessing  the  amount  of  the  damages  to  be 
recovered  by  the  plaintiff  cannot  he  reviewed 
by  the  supreme  conrt. 

7.  Where  there  was  evldenee  tending  to  sup- 
port the  cause  of  action,  an  Instruction  direct- 
ing the  jury  to  find  for  defendant  was  propM-ly 
refused. 

8.  A  count  in  the  amended  declaration  In  an 
action  for  breach  of  contract  referred  to  the 
contract  "aa  it  appears  in  the  original  declara- 
tion in  this  canse.^'  Bdd,  that  the  count  was 
sufficient  without  reciting  the  contract  in  fall. 

Appeal  from  appellate  court.  Fourth  district 
Action  by  John  Schneider  and  others  against 
the  ConBolldated  Coal  Company  to  recover 
damages  for  breach  of  contract.  A  judgment 
for  the  plaintiffs  having  been  affirmed  In  the 
appellate  court  (63  111.  App.  88),  the  defendant 
appeals.  Afflnned. 

C.  W.  Tbomaa,  for  appellant    DUl  ft 

Schaefer,  for  appellees. 

CRAIG,  3.  This  was  an  action  brought  by 
the  ai^llees,  John  Schneider  and  others, 
against  the  Consolidated  Coal  Comiuiny  of  St 
Ifouia,  to  recover  damages  for  a  breach  of  a 
contract  On  a  trial  in  the  circuit  court  be- 
fore a  jury,  the  plaintiffs  recovered  a  judg- 
ment for  $3,500,  which  on  appeal  was  af- 
firmed In  the  appellate  court  The  contract 
upon  which  the  action  was  predicated  was 
executed, on  the  1st  day  of  September,  18^ 
The  coal  company  waa  party  of  the  first  part, 
and  John  Sehuelder  et  al.  were  parties  of  sec- 
ond part.  The  contract  provid^:  "The  said 
party  of  the  first  part  hereby  leases  and  sub- 
lets to  the  parties  of  the  second  part,  for  the 
term  of  eleven  (11)  months  from  the  date 
hereof,  its  coal  mine  known  as  'Relnet^e  No. 
1  Mine,*  located  near  Blrkner  Station,  to- 
geth»  with  all  machinery  end  appliances  there- 
to belonging.  The  said  parties  of  the  second 
part  contract  and  agree  to  operate  the  said 
mine  in  a  workmanlike  manner,  and  in  ac- 
cordance with  the  directions  of  the  superin- 
tendent of  the  party  of  the  first  part,  so  far 
as  the  plan  of  the  works  is  concerned,  and  to 
keep  the  mine,  and  all  the  machinery  and 
appliances  thereto  belonging.  In  good  repair 
and  working  order,  and  to  return  the  same  at 
the  forfeiture  or  expiration  of  this  lease  hi  aa 
good  condition  as  when  received,  and  to  fur- 
nish the  said  party  of  the  first  part  unless 
prevented  by  strikes  or  circumstances  beyond 
their  control,  during  the  months  of  September, 
October,  November,  and  December,  189S,  and 
January,  February,  and  March,  1804,  with  an 
aggregate  of  thirty-six  (86)  car  loads  of  lump 
coal  per  week,  and  during  the  months  of 
April,  May,  June,  and  July,  1894,  an  aggre- 
gate of  twenty-four  (24i  car  loads  of  lump 
coal  per  week,  all  at  a  price  of  sixty  (60)  cents 
per  ton  of  two  thousand  (2,000)  pounds  tor 
screened  lump  coal,  which  shall  be  free  trom 
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fllate  and  sulphur,  and  with  all  the  nut  coal 
produced  at  said  mine,  and  which  must  be 
well  screened,  at  twenty-five  (25)  cents  per 
ton,  all  f.  0.  b.  cars  at  said  mine.  The  par- 
ties of  the  second  part  also  agree  that  the 
above-stipulated  amounts  of  coal  shall  be  the 
entire  lump  coal  product  of  said  mine  which 
will  be  shipped  on  railroad  cars.  The  parties 
of  the  second  part  further  agree  to  pay  to  the 
party  of  the  first  part  as  royalty  for  the  said 
coal,  and  as  rent  for  the  use,  of  said  mine  and 
machinery,  five  (5)  cents  per  ton  oo  all  lump 
coal  loaded  on  railroad  cars.  Said  payments 
to  be'  made  on  said  first  party's  regular  pay 
days.  Railroad  weights  are  to  govern  as  to 
all  coal  loaded  on  cars.  It  la  further  express- 
ly agreed  that  any  failure  on  the  part  of  the 
parties  of  the  second  part  to  comply  with  any 
part  of  this  contract  shall  authorize  said  party 
of  the  first  part  to  forfeit' and  terminate  the 
same,  and  to  enter  and  take  possession  of 
said  mine,  and  all  machinery  and  appliances 
thereto  appertaining,  with  or  without  process 
of  law.  And  the  said  party  of  the  first  part 
agrees  and  contracts  to  receive  from  the  said 
parties  of  the  second  part  the  aforementioned 
amounts  of  coal,  and  to  pay  therefor,  on  Ita 
r^ular  monthly  pay  days,  the  sum  of  sixty 
(60)  cents  per  ton  for  all  lump  coal,  and  twen- 
ty-five (26)  cents  per  ton  for  all  screened  nut 
coal,  f.  0.  b.  cars  at  said  mine."  TTpon  the 
execution  of  the  contract,  appellees  took  pos- 
session  of  the  mine  under  the  contract,  and 
commenced  minli^  coal,  and  continued  mining 
until  the  last  of  April,  1894,  when  the  worlc 
was  suspended  on  account  of  a  strike  that  ex* 
Isted  In  almost  all  the  mines  In  the  country. 
The  strike  continued  until  the  last  of  July. 
During  the  strike,  but  little  coal  was  mined 
or  delivered  to  the  coal  company.  It  will  be 
observed  that  the  contract  required  appellees 
to  mine  and  deliver  on  car  at  the  mines,  dur- 
ing the  months  of  September,  October,  No- 
vember, and  December,  1833,  and  January, 
Pebruaiy,  and  March,  1894,  36  cars  of  lump 
coal  per  week,  at  the  price  of  60  cents  per 
ton  for  screened  lump  coal,  and  26  cents  per 
ton  for  nut  coal  It  appears  from  the  evi- 
dence that  appellees  were  ready  and  willing 
and  offered  to  voiae  and  deliver  on  car  all  the 
coal  called  for  In  the  contract,  during  the 
months  of  September,  October,  November,  and 
December,  1803,  and  January,  Pebmary,  March, 
and  April,  18&1,  but,  owing  to  the  failure  of 
the  appellant  to  furnish  cars,  they  were  pre- 
vented from  doing  so. 

The  theory  of  the  plalntilfs,  as  we  under- 
stand the  record,  is  that  appellant  was  requir- 
ed to  furnish  cars  hi  which  ai^ellees  could 
load  all  the  coal  which  the  contract  called  for, 
and,  as  appellant  failed  to  furnish  the  neces- 
sary cars,  they  have  the  right  to  recover 
whatever  profit  ^ey  would  have  made  if  the 
cars  had  been  furnished,  and  they  had  deliv- 
ered the  coal  on  the  cars.  The  contract  is  si- 
lent in  regard  to  the  party  who  shall  furnish 
the  cars,  but  the  plaintiffs  proved  by  a  num- 
ber of  witnesBes  that,  before  they  commoiced 


mining  coal  imder  the  contract,  Emery,  the 
superintendent  of  the  coal  company,  came  into 
the  mine  and  hiquired  if  they  were  prepared 
to  fill  the  contract  "Diey  asked  him  about 
cars.  He  replied:  "I  will  see  that  you  get 
cars.  I  wUl  see  that  they  put  in  six  cars  a 
day,  and  I  will  look  to  you  to  fill  them."  In' 
addition  to  this  testimony,  it  was  proven  that 
plaintiffs  repeatedly  called  on  the  superintend- 
ent for  more  cars,  and  lie  never  denied  ttiat  it 
was  the  duty  of  appellant  to  furnish  cars,  but, 
on  the  other  hand,  he  promised  to  furnish  cars, 
or  made  excuses  for  appellant's  failure  to  fur- 
nish. It  was  also  proven  that  at  no  time 
while  appellees  were  occupying  the  mine  un- 
der the  contract  did  they  procure  or  furnish 
any  cars,  but  all  that  were  furnished  and  filled 
came  through  appellant.  From  these  facts 
It  Is  apparent  that  the  construction  placed  on 
the  contract  txith  by  appellees  and  appellant 
was  that  appellant  was  required  by  the  con- 
tract to  furnish  the  cars.  In  the  construction 
of  a  contract.  It  is  always  allowable  to  look  to 
the  interpretation  the  contracting  parties  place 
upon  it,  either  contemporanously  or  In  Its  per- 
formance, for  aid  in  ascertaining  its  meaning, 
as  held  in  Church  v.  Brose,  104  Ul.  209.  More- 
over, it  Is  apparent  from  the  evidence  of  ap- 
pellant's sole  agent,  Crewley,  that  it  was  the 
duty  of  appellant  to  furnish  the  cars.  He  tes- 
tified: "They  [meanhig  the  railroad  company] 
had  information  that  a  certain  number  of  cars 
would  come  from  there  [the  mine  in  question]. 
This  business  was  under  my  control.  The 
course  of  business  with  the  railroad  company 
was  this:  It  was  notified  that  we  recdved  so 
many  cars  from  tiie  mine,  and  they  put  in 
cars  without  orders  from  the  parties."  The 
meaning  of  this  evidence  is  obvious.  When 
the  coal  company  (appellant)  had  a  contract 
for  coal,  as  they  had  with  appellees,  they  no- 
tified the  railroad  company  of  the  number  of 
cars  the  mine  was  required  to  deliver,  and  on 
this  notice  the  railroad  sent  the  cars  to  the 
mina  Whether  the  appellant  adopted  this 
mode,  or  some  other  mode,  was  a  matter  of  no 
consequence.  The  result  was  that  the  cars 
were  sent  to  the  mine  through  the  direction  of 
appellant.  We  therefore  think  it  plain,  under 
the  contract,  that  it  was  the  duty  of  appellant 
to  furnish  appellees,  at  the  mine,  the  number 
of  cars,  each  week,  called  for  by  the  contract. 
The  contract  contains  a  provision  In  regard  to 
the  delivery  of  the  coal  as  follows,  "AU  f.  o.  b. 
cars  at  said  mine,"  which,  as  the  evidence 
shows,  means  free  on  board  the  cars  at  the 
mine.  The  fact  that  appellees  were  reqtilred 
by  the  contract  to  deliver  the  coal  free  on 
board  of  the  cars  at  the  ndne  can  have  no 
bearing  on  the  question  in  regard  to  whose 
duty  it  was  to  furnish  cars.  The  furnishing 
cars  at  the  mine,  to  l>e  filled  with  coal,  was  an 
lndep«ident  matter, — In  no  manner  connected 
with  the  duty  of  filling  the  cars.  When  the 
cars  were  furnished,  then  it  devolved  on  ap- 
pellees to  fill  them  free  of  any  expense  to  ap- 
pellant; but,  until  the  cars  were  furnished, 
they  were  required  to  do  nothing,  except  to 
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have  the  coal  ready,   tt  being  the  duty  of  ap- 
pelant to  furnish  the  cars,  under  the  c<mtract,  _ 
Its  faUnre  to  discharge  this  duty  was  a  dear' 
breach  of  the  contract,  for  which  appellees, 
who  were  ready  and  willing  to  furnish  the 
cool,  were  entitled  to  recover. 

It  la  said,  however,  there  was  no  evidence 
before  the  jury  ■  upon  which  any  damages 
could  be  allowed.  This  Is  a  mlaapprehenslon 
of  the  evidence.  Schneider  tesUfled— and  his 
evidence  was  not  objected  to,  nor  was  he  con- 
tradicted by  any  other  tartimony  In  the  case- 
that  there  vras  a  shortage  of  518  cars  for 
lump  coal,  and  87  cars  for  nut  coal;  that  each 
car,  when  loaded,  would  contain  19^  tons; 
that  there  was  a  net  profit  of  38%  cents  a  ton 
on  the  lump  coal,  and  ^SO  a  car  tui  the  nut 
coal.  If  appellees  were  entitled  to  recover  for 
the  loss  of  the  profits  wMch  th^  would  have 
made  had  there  been  no  breach  of  contract  on 
behalf  of  appellant,  here  Is  ample  evidence  up- 
on which  a  recovery  may  be  predicated.  If, 
however,  on  the  other  hand,  appellees  are  to 
be  regarded,  under  the  contract,  as  vtmdors  of 
merchandise  wUch  they  sold  to  ai^Uant  for 
a  certain  spedfled  price,  and  an>ellant  fallM 
and  neglected  to  acc^  the  goods  at  the  time 
and  place  of  delivery,  and,  on  account  of  such 
failure,  appellees  are  entitled  to  recover  as 
damages  the  difference  between  ttie  omtract 
price  of  the  goods  and  the  market  price,  there 
Is  evidoice  In  the  record  to  sustain  a  recovery 
upon  this  ttieory.  The  wrlttw  ccmtiact  In  evl- 
daice  showed  ttie  price  a^Uant  agreed  to  pay 
for  the  coal,  and  ai^lanf  s  sole  agent,  John 
T.  Oewley,  testified  to  tlie  marlcet  price  of 
coal.  He  testified,  as  shown  by  appellant's 
abstract,  as  follows:  "The  nuAet  price  of 
coal  In  East  St.  Louis  from  the  fall  of  1898  up 
to  the  strike  hi  18&4  varied  from  fl.06^  to 
91.12.  In  October.  1893,  It  was  91.18%,  in 
November  it  was  $1.25,  and  durtag  the  whiter 
it  was  $1.12%.  The  freight  was  ^  coits." 
Whether  the  appellees  were  entitled  to  recov- 
er, under  the  contract,  the  profits  ^ej  would 
have  made  If  appellant  had  accepted  the  coal 
□nder  the  contract,  or  whether  the  recovery 
should  be  confined  to  the  difference  between 
the  contract  price  and  maricet  price  of  coal  at 
the  place  of  delivery,  Is  a  question  not  pre- 
sented by  this  record.  The  question  might 
nave  been  presented  by  an  apivoprlate  Instruc- 
tion, but  no  instruction  upon  this  question  was 
asked  or  given.  As  respects  the  amount  of 
recovery,  under  the  repeated  ruling  of  this 
court,  that  Is  a  question  not  reviewable  hen. 

The  court  refused  an  iuBtractlon  of  appel- 
lant directing  the  jury  to  find  for  the  defend- 
ant, hut  there  was  no  error  In  ttie  decision  of 
the  court,  for  the  reason  that  there  was  evi- 
dence tending  to  prove  appellees'  cause  of  ac- 
tion, and  when  such  Is  the  case  the  court  is  not 
authorized  to  take  Hie  case  from  the  Jury. 

It  is  also  hislsted  that  the  declaration  does  not 
state  a  cause  of  action,  and  the  couri  erred 
In  overruling  the  motion  in  arrest  of  Judgment. 
In  the  amended  declaration,  after  setting  out 
the  contract  upon  which  the  action  was  predi- 


cated, the  dedaratlon  ht  reflerence  to  tbe  de- 
Ilveiy  of  cars  In  whidi  a^ellees  were  requir- 
ed to  load  the  coal  was,  In  substance,  as  fol- 
lows: .That  ontbe  Istday  of  SQptembor,  1888, 
after  the  making  of  the  contract,  plaintiffs  en- 
tered Into  possesslw  of  the  mine  therein  men- 
tioned, and  that,  the  constmctlon  then  and 
there  put  upon  the  contract  by  the  parties 
thereto,  the  defaidant  assumed  the  duty  of 
fumlsblng  to  plaintiffs,  from  time  to  time, 
the  necessary  number  of  railroad  cars  upon 
wbldi  to  load  salid  coal,  and  fliat  by  nld  con- 
struction 11  was  the  duty  of  defoidant,  under 
the  contract,  to  so  furnish  the  plaintiffs  with 
such  necessary  railraad  cars,  and.  In  pursu- 
ance of  said  construction,  defendant  fumldied 
plaintiffs  railroad  cars  on  whldi  to  load  said 
coal,  and  received  from  plaintiffs  the  coal  un- 
der said  contract;  and  d^endant  thai  and 
there  had  control  of,  and  did  c(mtrd,  a  number 
of  railroad  cars,  that  should,  from  time  to 
time,  be  delivered  at  said  mine  for  the  pur- 
pose of  loading  said  coal,  and  it  was  the  duty 
of  defendant  to  furnish  plaintiffs  the  neces- 
sary number  of  cars  on  which  to  load  the  coal 
\tblcb  plaintiff  were  required  to  furnish  to 
def^idant  under  the  eontract.*to  be  aceq^ted 
and  paid  fbr  by  defendant  The  Insufflden^ 
of  de  declaration,  as  we  understand  the  argn- 
mmt,  is  [dedicated  vpoa  the  assunuitlon  that 
the  contract  required  appdlees  to  furnish  the 
coal  free  oo  board  of  cars  at  the  mine,  and 
this  made  It  tncumbcnt  upon  anieUees  to  see 
that  the  cars  were  furnished,  before  they  could 
put  appellant  In  default  for  not  aoceptbig  the 
coal.  The  arawer  to  this  portion  Is  that  m- 
der  the  ctmtnct,  as  construed  fbe  parties, 
It  was  the  duly  of  anidlant,  as  heretofore 
steted,  to  furnish  tbs  cars  at  the  raSas. 

It  Is  also  claimed  that  the  court  erred  in  ad- 
mitting the  contract  sued  on  in  evidence,  for 
the  reason  tiiat  the  tUrd  amended  count  of 
the  dedaratlcm,  while  purporting  to  set  it  out 
In  hsec  verba,  did  not  contain  the  contract,  tnit 
merely  referred  to  it  In  the  following  words, 
where  the  contract  should  appear  in  the  count: 
"(Here  Insert  raid  contract  as  It  appears  in 
the  original  declaration  filed  In  this  cause.)" 
The  contract,  as  appears,  was  set  out  in  tieec 
verba  hi  the  original  ^claraUon  on  file  with 
the  papers  In  the  case,  and  white  the  mode 
adopted  by  the  pleader.  In  referring  to  the 
contract  as  set  out  In  another  part  of  the  dec- 
laration, cannot  be  regarded  as  a  modd  In 
ideading,  yet  we  do  not  regard  the  declara- 
tion as  substantially  bad.  Where  a  contract 
sued  on  is  set  out  In  heec  verba  In  one  coimt 
of  a  dedaratitHi,  in  declaring  on  the  same  In- 
stmmoit  In  another  conot  no  good  reason  Is 
perceived  why  the  pleader  may  not  refer  to 
the  count  containing  the  Instrument,  instead 
of  copying  the  Instrument  agahi  In  the  second 
count.  That  was  substantially  the  course 
adopted  here. 

During  the  months  of  May,  June,  and  July, 
appellees  did  not  furnish  the  coal  called  for  In 
the  contract,  and  for  this  failure  a^idlant 
claimed  damages.   The  evidence,  however. 
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Bbowed  that  fliey  were  prerented  by  a  strike 
which  extended  orer  all  the  mines  In  tlie  coun- 
try. Aa  the  cootract;  I17  Its  tenna,  tdlered 
appellees  frcnu  fomlahtaig  coal.  If  pEerented 
by  a  sMke.  ve  do  not  ttahflc  tbey  were  liable 
for  damages  for  the  fftUnre  to  deliver  ooal  in 
May,  June,  and  July.  After  tbe  atrlfce  was 
orer,  coal  was  fomidied  as  required  by  the 
contract.  No  snbstantial  error  appearing  In 
tiw  record,  the  SaOgasmt  of  tiie  aroellato  court 
wHI  be  affirmed.  AfBrmed. 


an  m.  sm 

DESPAIN  et  aL  T.  WAGNEB  et  al. 
(Supreme  Court  of  Uliaoia.    Not.  11,  1896.) 
Estoppel  bt  Deed  —  HusBAitn  add  Wiva— Cox- 

VBTAKCBS  BBTWBBX — HOMEBTBAII. 

1.  A  remote  fntatee  is  estopped  to  deny  a  re- 
cital io  a  de«d  in  bia  chain  of  title  tbat  tbe  gran- 
tor therein  was  tbe  wife  of  her  grantee. 

2.  A  deed  from  a  wife  direct  to  the  husband  Is 
Talid. 

3.  A  deed  of  the  homeBtead,  from  the  wife  to 
tbe  husband,  is  void  as  a  conveyance  of  the 
homestead,  anless  subscribed  by  the  husband  as 
required  bj  Starr  &  C.  Ann.  St  p.  HOB.  pos- 
Bssslon  not  b^ng  abandoned  or  glTen  pursuant 
to  the  conveyance. 

4.  A  deed  of  the  homestead,  invalid  as  a  con- 
veyance of  the  homestead  Interefit,  for  failure  of 
tike  husband  to  rign,  is  yet  valid  as  a  convey- 
ance of  all  interest  in  the  land  in  excess  of  the 
value  of  |1,000,  the  homestead  being  by  statute 
limited  to  that  value. 

Error  to  circuit  court,  Randolph  county;  B. 
P.  Burroughs,  Judge. 

Action  by  £<lward  Despaln  and  others  against 
J.  A.  Waguer  and  otben.  lliere  was  a  Judg- 
ment Ux  defendants,  and  piaintiffs  bilng  eaix. 
Beversed. 

Gordm.  AUIaon  ft  Neville,  for  plalntUh  in  er- 
ror. Wm.  M.  Schuwerk,  for  defendants  In  er- 
ror. 

MAGBUDBB,  0.  X  This  Is  a  bm  filed  by 
plalntUSB  in  error,  aa  belxs  lU  law  of  one  Mar- 
garet Roberta,  deceased,  to  set  aside  a  deed  exe- 
cuted by  said  Margaret  to  Wll^  Boberts,  as  her 
bnsband,  on  June  3,  1891,  mainly  upoa  tha 
ground  that  the  executioa  of  said  deed  was 
procnred  by  coeieloD.  The  proof  did  not  ana- 
tain  the  Chaige  of  coendon,  and  pialntKb  in  er- 
nr  here  admit  tiiat  the  testimony  is  not  suffl- 
cirait  to  joBtify  tlK  setting  aside  of  tbe  deed  up- 
on tbat  gnrand.  Tbe  bU  also  alleged  that  the 
deed  was  inoperatlTe,  and  failed  to  pass  title 
to  tbe  premises  described  in  it.  for  the  reasons 
hereinafter  stated.  The  circuit  court  dismissed 
tbe  biU,  and  the  presoit  writ  of  enw  la  sued 
out  for  the  purpose  of  reviewing  such  decree  of 

Tba  premises  described  In  the  deed  were  own- 
ed In  fee  by  Margaret  Boberts  on  June  S,  1891, 
when  ^  encnted  the  deed,  and  were  at  that 
time  occupied  by  herself  and  Wiley  Roberts 
aa  tiielr  homestead.  The  deed,  it  will  be  olh 
served,  was  executed  by  the  wife  to  the  hus- 
band directly,  and  without  the  intervention  of 
a  third  person.  Afterwards,  on  November  13, 
1801,  Maigaiet  Robests  died  Intestate,  ao  far  aa 


tbe  land  In  queaUon  was  concerned,  bat  left  a 
win  conveying  her  personal  prc^)fflrty  to  WBey 
Boberts,  who  was  appointed  executor  under  a&M 
will.  She  and  Witey  Roberts  occupied  said 
in«nlBes  at  the  time  of  her  death,  and  bad  re- 
sided on  the  same,  as  their  homestead,  for  more 
than  20  years  prior  to  that  time.  Wiley  Rob- 
erts ffied  testate  on  August  26,  1893,  and  by 
his  will  devised  the  land  in  controversy  to  the 
defendants  In  tanxx  the  trustees  of  achotds,  for 
school.  puzpoBea,  and  appointed  the  defendant 
In  error  J.  A.  Wagner  executor  of  hia  will. 
Margaret  and  Wiley  Roberts  left  no  children, 
and  the  piemlses  are  shown  to  have  been  worth 
about  (3,000,  or,  at  any  rate,  mwe  than  $1,000. 

It  Is  contended  by  plaintUIs  In  eiror,  and  al- 
leged hi  thdr  bill  In  tbe  court  below,  that  the 
deed  was  invalid  because,  b^ng  a  deed  of 
homestead  premlBes,  executed  by  a  wife,  It  was 
not  signed  and  acWiwledged  1^  her  husband 
as  required  by  the  statute.  It  Is  contended  by 
defendants  in  ernnr,  and  alleged  in  th^  answer 
in  tbe  court  below,  that  the  deed  was  valid 
aa  conveying  tlie  fee,  subject  to  the  homeBtead 
estate,  and  It  la  further  allied  that  Margaret 
Boberts  was  not  the  wife  of  Wiley  Roberts. 

1.  Without  going  into  the  evidence,  to  detei^ 
mine  whether  there  was  a  common-law' mar- 
riage between  Ibe  parties  to  tbe  deed,  as  such  a 
marriage  la  defined  In  tbe  decisions  of  this 
court  <PDrt  V.  Port,  70  ID.  484;  Stolts  t.  I>o»- 
iDg.  112  BL  234;  Hner  v.  People,  156  HI.  fill, 
41  N.  B.  181),  it  is  sufficient  to  say  that  de- 
fendants In  error  are  estopped  from  denying 
that  Wiley  Roberta  was  the  husband  of  Mar- 
garet  Robots,  because  the  deed  executed  by 
her  to  him  describes  him  as  bar  husband,  end 
defendants  to  error  dalm  title  nnder  Wiley  Rob- 
«1a,  the  grantee  In  that  deed.  We  have  rec- 
ognised the  doctrine  of  estc^pel  by  the  recitals 
In  a  deed,  and  that  a  party  claiming  undsc  a 
deed  cannot  be  permitted  to  deny  any  fact  ad- 
mitted to  exist  by  the  recitals  therein.  Orth- 
wein  V.  Thomas,  127  111.  5S4.  21  N.  B.  430; 
Cobb  V.  Oldfield,  ISl  111.  640.  38  N.  B.  142. 
In  Orthweln  v.  lliomaa.  supra,  It  was  held  that 
neither  the  Immediate  grantee  In  a  deed,  nor 
bis  remote  grantees,  could  be  heard  to  deny  the 
recital  In  the  deed  that  a  certain  ihan  and 
woman  were  husband  and  wife. 

2.  A  deed  Is  not  Invalid  merely  because  It  is 
made  directly  by  the  wife  to  the  husbaiid.  Un- 
der the  statutes  of  this  state,  a  conveyance  by 
a  husband  directly  to  his  wife,  or  by  a  wtCe 
directly  to  her  husband,  la  valid,  so  as  to  vest 
all  the  title  capable  of  being  transferred  by  the 
Instrument  of  conveyance.  Barrows  v.  Bar- 
rows, 138  in.  640,  28  N.  B.  983,  and  cases  cited. 

3.  The  estate  of  bMnestead  whidi  Is  ^titled 
to  exempUcm  under  the  statutes  of  thia  state  Is 
Ibnited  to  ¥1.000  In  valuew  When  Its  value  Is 
$1,000  or  less,  it  c<Huprlses  the  entire  title  and 
hiterest  of  the  householder,  and  no  conveyance 
of  It  is  valid,  unless  it  Is  *in  vrrttii^,  sub- 
scribed by  said  tiouseholder  and  his  or  ber  wife 
or  husband.  If  he  w  she  have  one,  and  acknovrl- 
edged  to  the  same  manner  aa  conveyances  of 
real  estate  are  requhred  to  be  acknowledged,  or 
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poasesslon  Is  abandoned  or  given  pursuant  to 
the  conveyance."  Stair  &  G.  Ann.  St  p.  1103. 
Tbla  statutory  requirement  as  to  tbe  coqt^- 
ance  of  the  homestead  iias  been  held  to  apply 
to  deeds  made  by  householders  to  their  wives; 
and  it  has  accordingly  been  decided  that  a  con- 
veyance of  the  homestead,  not  ejueedlng  91,- 
000  in  value,  by  a  householder  to  his  wife,  she 
not  Joining  therein  and  acknowledging  the 
same,  is  hioperatlve  to  pass  the  title  to  the 
homestead  estate.  Kitterlln  v.  Insurance  C3o., 
134  lU.  647.  25  N.  E.  772.  But  when  the 
value  of  the  property  to  which  the  estate  at- 
taches Is  more  than  f 1,000,  tbe  excess  Is  un- 
affected by  the  estate,  and  "the  conveyance 
passes  the  title  subject  to  the  estate  of  home- 
stead, or,  rather.  It  passes  the  excess  ova*  the 
amount  of  the  homestead  right"  Barrows  v. 
Barrows,  supi-a;  KItterlin  v.  Insurance  Co.. 
supra.  Here,  as  the  value  of  the  homestead 
premises  exceeded  $1,000,  the  conveyance  by 
Mrs.  Roberts  to  her  husband  was  valid,  so  as 
to  pass  the  title  to  the  excess  over  ¥1,000,  It 
cannot  be  said,  therefore,  that  the  deed  In  ques- 
tion was  totally  Inoperative  to  pass  any  title,  by 
reason  of  the  nonjoinder  of  the  husband  In  Its 
execution,  as  Is  alleged  In  the  bUL  In  the  re- 
cent case  of  Anderson  t.  Smith,  159  III.  03.  42 
N.  E.  307,  we  have  said:  "It  must  be  accept- 
ed as  the  settled  law  of  this  state  that  a  deed 
to  a  homestead  by  the  householder,  evra  to  his 
or  her  wife  or  husband,  not  subscribed  and  ac- 
knowledged by  such  wife  or  husband  (posses- 
flfon  not  being  abandoned  or  given  pursuant 
to  the  conveyance)  is  a  nullity.  Kltteriln  v. 
Insurance  Co.,  134  111.  &i7,  25  N.  E.  772;  Bor- 
rows T.  Barrows,  138  lU.  649.  28  N.  E.  983; 
Hagerty  v.  Hagerty,  149  lU.  655,  36  N.  B.  981. 
Under  these  decisions, .  If  the  homestead  at- 
tempted to  be  conveyed  Is  worth  not  more  than 
$1,000,  DO  title  whatever  passes,  but  if  the 
lands  conveyed  exceed  hi  value  tliat  amount, 
then  It  passes  tmly  tbe  excess  over  the  home- 
stead right."  Therefore  the  deed  of  Mrs.  Rob- 
erts to  her  husband,  though  valid  so  far  as  it 
conveyed  the  excess  In  value  of  the  homestead 
premises  over  $1,000,  was  a  nullity  so  far  as  it 
attempted  to  convey  the  hconestead  estate  not 
exceeding  in  value  $1,000.  The  title  in  fee  to 
such  homestead,  being  In  Mrs.  Roberts  at  the 
time  of  her  death,  then  descended  to  her  heirs 
at  law,  subject  to  the  homestead  right  and 
dower  of  her  husband.  There  was  no  aban- 
donment or  giving  of  possession  by  her  pur- 
suant to  her  deed.  As  Mrs.  Robots  had  no 
children  at  the  time  of  her  death,  her  husband, 
as  her  heir.  Inherited  one-half  of  her  title  In 
the  homestead  premises,  not  exceeding  $1,000 
In  value,  and  the  plaintiffs  In  error,  as  her 
heirs.  Inherited  the  oth«:  half,  subject  to  his 
dower  and  homestead  rights  therein.  Thee^ 
dower  and  homestead  rights  ended,  of  course, 
when  he  died.  It  follows  that,  under  the  will 
of  Wiley  Roberts,  one-iialf  of  the  homestead 
estate,  not  exceeding  $1,000  in  value,  and  all 
of  the  homestead  premises  exceeding  $1,000  In 
value,  passed  to  tbe  defendants  in  error. 
Plaintiffs  In  error  aie  entitled  to  one-half  of  tho 


homestead  estate,  not  exceeding  $1,000  in  value. 
Hence  tibe  decree  of  the  circuit  court  was  er- 
roneous, in  dismissing  the  blU.  The  deed  from 
Mts.  Roberts  should  have  been  set  aside  as  to 
the  homestead  estate  not  exceeding  in  value 
$1,000,  and  allowed  to  stand  as  to  the  excess  in 
value  over  that  amount.  Accordingly,  the  de- 
cree of  the  circuit  court  is  revised,  and  the 
cause  Is  remanded  to  that  court  for  further  pro- 
ceedings in  accordance  with  the  views  herein 
expressed.   HeveeaeA  and  remanded. 


(166  III.  100) 

LUMBERMEN'S  MUT.  INS.  CO.  OF 
CHICAGO  V.  BELL. 
(Supreme  Court  of  Illinoia.    Nov.  20,  1896.) 
Insdhasce— Proof  or  Losa— Waivbk— Mistaxe— 
Parol  Evidence  of  Absnci— Isstkuc- 
T10S8— Notice  to  Aoent. 

1.  Proofs  of  loss  may  be  legally  made  by  an 
agent  of  the  iueured,  if  the  latter  Is  out  of  the 
state,  and  cannot  make  them  in  person.  63 
111.  App.  07,  affirmed. 

2.  By  refusing  to  pay  a  loss  on  the  ground 
thnt  the  policy  was  void  when  issued,  the  insur- 
er waives  objections  to  the  proof  of  loss. 

3.  Where  a  fire  insurance  policy  is,  by  mis- 
take, made  payable  to  a  deceased  person,  tbe 
widow,  who  IS  in  control  oC  the'  property,  carry- 
ing on  the  business  in  decedent's  name,  may, 
without  going  into  equity  to  have  the  policy 
reformed,  sue  thereon  m  her  own  name,  alleging 
the  true  facts.    63  111.  App.  67,  affirmed. 

4.  That  the  person  who  procured  a  policy 
acted  as  agent  of  the  insurance  company  may 
be  shown  by  parol,  notwithstanding  a  statement 
in  the  policy  that  he  was  the  agent  of  the  in- 
sured. 

5.  An  Instruction  which  states,  as  a  matter 
of  law,  that  a  broker  obtaining  insurance  is  tile 
agent  of  the  insured,  is  properly  refused. 

0.  Notice  to  an  lusnrance  agent  of  facts  map 
toial  to  the  rislc  Is  notice  to  the  insnrer. 

Appeal  from  appellate  court,  Fourth  dis- 
trict. 

Action  by  Eliza  J.  Bell,  executrix  of  James 
Bell,  deceased,  against  the  Lumbermen's  Mu- 
tual Insurance  Company  of  Chicago,  to  re- 
cover on  a  policy  of  fire  Insurance.  A  Judg- 
ment for  plaintiff  was  aflSrmed  by  the  appellate 
court  (63  111.  App.  67),  and  defendant  appeals. 
Affirmed. 

Myron  H.  Beach  and  Dodd  &  Plckr^  for 
appellant   Green  &  Gilbert,  for  appelleew 

WILKIN,  J.  This  Is  an  appeal  from  the 
appellate  court  of  the  Fourth  district  Eliza 
J.  Bell,  plaintiff  below,  as  executrix  of  the 
last  will  of  her  deceased  husband,  James 
Bell,  was  operating  a  sawmill  at  UlUn.  In  this 
state.  By  the  wlU  of  her  husband,  she  was 
given  all  his  property,  and  directed  to  con- 
tinue the  mill  business  as  he  had  done  in  bis 
lifetime.  One  H.  C.  Candee  was  an  Insur- 
ance agent  having  his  olfice  at  Cairo,  and 
represented  several  different  companies.  In 
some  of  these  tbe  mill  property  In  question 
had  for  several  years  been  insured  by  Jamea 
Bell,  through  Candee.  Candee  had  also,  from 
time  to  time,  procured  Insurance  upon  tbe 
property  in  other  companies,  when  not  able 
to.  set  It  from  those  he  represented,  wUch  ho 
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did  through  lott  &  Son,  Insurance  brokers  of 
Chicago.  This  course  of  dealing  was  con- 
tinued by  Mrs.  Bell  after  the  death  of  her 
bndiand.  She,  by  her  son  George,  applied 
to  Candee  for  tbe  policy  in  suit,  and,  not  be- 
ing able  to  place  It  In  bis  own  companies,  he 
applied  to  lott  &  Son  to  obtain  It.  Tbe  appli- 
cation was  made  for  tbe  "estate  of  James 
Bell,"  as  owner.  lott  &  Son  procured  tbe 
policy  from  appellant,  but  by  their  mistake  It 
was  issued  to  "James  Bell."  This  policy  was 
afterwards  renewed,  the  same  mistake  being 
-coutlnued  In  tbe  renewal,  and  not  discovered 
until  after  tbe  loss.  Both  the  original  and 
renewal  policies  were  delivered  by  appellant 
to  lott  &  Son,  and  by  them  to  Candee,  who 
gave  it  to  Mrs.  Bell,  who  held  it,  paying  all 
premiums  thereon,  until  June  4,  1B90,  when 
the  property  was  destroyed  by  fire.  Proofs 
of  the  loss  were  made  by  her  agent,  Ueorge 
T.  Adams,  superintendent  in  charge  of  the 
mills,  she  being  absent  from  the  state.  Tbe 
company  refused  to  pay  the  loss  on  tbe  ground 
that  the  policy  was  void  when  iasued,  because 
written  in  tbe  name  of  James  Bell,  who  was 
then  dead.  This  suit  was  brought  In  tbe  cir- 
cuit court  of  Union  county,  where  judgment 
was  rendered  In  favor  of  appellee.  That  Judg- 
ment has  been  afdrmed  by  tbe  appellate  court. 
«3  lU.  App.  67. 

It  was  insisted  by  defendant  upon  the  trial 
of  tbe  case  that  plaintiff  was  not  entitled  to 
recover  btecaxise  she  bad  failed  to  make  tbe 
proper  proofs  of  loss;  the  principal  objection 
being  that  they  were  made  by  an  agent,  and 
not  by  the  assured  herself.  Where  it  suffi- 
ciently appears  that  the  insured  was  not  In  a 
position  to  make  the  proofs  of  loss  In  per- 
son, It  may  be  legally  done  by  an  agent.  In- 
surance Co.  T.  Grunert,  112  IIL  68.  Besides 
this,  defendant  having  based  Its  refusal  to 
pay  the  policy  upon  tbe  distinct  ground  that 
it  was  void  when  issued,  because  James  Bell 
was  then  dead,  objections  to  tbe  proofs  of 
loss  were  thereby  waived.  Insurance  Co.  v. 
Oary,  S3  III.  45:i. 

The  only  defense  going  to  the  merits  of  the 
cause  was  that  tbe  policy  was  Invalid  be- 
cause it  Insured  the  property  In  question  as 
being  owned  by  James  Bell,  who  was  then 
dead;  and  the  validity  of  that  defense  rests 
upon  the  question  as  to  whether  lott  &  Son, 
through  whose  mistake  it  was  so  issued, 
should  be  treated  as  the  agents  of  the  defend- 
ant or  not.  This  question,  so  far  aa  It  Is  one 
of  fact,  bas  been  settled  adversely  to  appel- 
lant by  the  verdict  of  the  jury  and  judgment 
of  the  appellate  court.  It  Is  Insisted,  bow- 
ever,  that  tbe  jury  was  erroneously  instructed 
upon  this  branch  of  the  case,  by  the  third, 
sixth,  and  ninth  Instructions  given  at  tbe  In- 
stance of  tbe  plaintiff.  The  third  Is  to  the 
effect  that  tbe  fact  of  James  Bell's  death 
would  not  necessarily  baV  the  plaintiff's  right 
of  recovery,  but  If  she  was  in  control  of  the 
property,  carrying  on  the  biirfness  in  the 
name  of  James  Bell,  and  was  the  real  person 
insured,  she  could  maintain  the  action  upon 


the  policy.  There  was  no  error  In  this  in- 
struction. Where  an  instrument,  by  acci- 
dent, mistake,  or  design,  is  made  payable  to 
a  peraon  by  a  wrong  name,  It  is  not  neces- 
sary for  such  person  to  go  Into  equity  to  have 
It  reformed,  but  may  sue  thereon  In  his  or  her 
true  name,  averring  that  tbe  Instrument  was 
made  to  him  In  and  by  tbe  name  therein  ap- 
pearing. African  Society  v.  Varlck,  13  Johns. 
38.  The  sixth  Instruction,  In  substance,  an- 
nounces the  rule  to  be  that  whether  lott  & 
Son  and  Candee  were  tbe  agents  of  tbe  insur- 
ance company  in  tbe  transaction  of  obtaining 
tbe  policy  is  one  of  fact,  to  be  determined 
from  all  the  evidence  bearing  on  that  sub- 
ject, and  not  merely  from  the  statement  in 
the  policy  to  the  effect  that  the  brokers  were 
the  agents  of  tbe  assured.  We  think  this 
lostructloD  also  announces  tbe  correct  rule  of 
law.  The  question  as  to  whose  agents  they 
rrally  were  Is  open  to  Inquiry,  and  may  be 
shown  by  jMirol  evidence,  notwithstanding 
the  statement  in  the  policy.  Insurance  Co.  v. 
Sammons,  110  111.  106;  Insurance  Co.  v. 
Word,  90  IIL  545;  Insurance  Oo.  v.  Chipp,  03 
111.  96.  The  ninth  is  open  to  just  criticism. 
It  assumes  to  sum  up  the  facts  bearing  upon 
the  question  of  agency.  Informing  the  jury 
that,  if  It  finds  them  to  be  true  from  the  evi- 
dence as  stated,  then,  "as  concluelons  of  law, 
both  lott  &  Son  and  Candee  are  to  be  deem- 
ed agents  of  defendant"  This  method  of  In- 
structing a  Jury  Is  always  objectionable.  Here 
tbe  question  of  agency  Is  a  mixed  one,  of  law 
and  fact,  and  the  jury  should  have  been  di- 
rected to  determine  from  all  the  evidence  In 
the  case  for  whom  these  persons  were  acting, 
as  was  done  by  the  sixth  instruction.  How- 
ever, the  most  that  can  be  said  against  it  is 
that  It  was  calculated  to  mislead  the  jury, 
and  we  regard  the  evidence  as  so  clear,  when 
considered  as  a  whole,  that  the  agents  were, 
legally  speaking,  those  of  the  defendant  com- 
I>any,  and  not  of  the  insured,  that  no  Injury 
resulted  to  the  defendant  by  giving  It,  though 
not  strictly  accurate.  Error  without  preju- 
dice will  never  work  a  reversal  of  &  judg- 
ment 

The  refusal  of  the  second,  third,  and  fourth 
Instructions  asked  by  tbe  defendant  Is  also 
assigned  for  error.  The  second  Is  subject  to 
tbe  fatal  objection  that  it  assumes  that  Can- 
dee and  lott  &  Son  were  the  agents  of  plain- 
tiff, and  then  proceeds  to  say  that  if  these 
agents  knew  tbe  facts  as  to  the  death  of 
James  Bell,  and  failed  to  communicate  them  to 
the  defendant,  the  policy  would  be  nuU  and 
void.  Ab  we  have  already  said,  whether  or 
not  they  were  such  agents  was  only  to  be  de- 
termined by  the  Jury,  from  all  the  evidence  In 
the  case,  upon  proper  instructions  as  to  the 
law  by  tbe  court  Tbe  third  assumes  to 
state,  as  a  matter  of  law,  that  a  broker  ob- 
taining insurance  is  tbe  agent  of  the  insured, 
and  not  of  tbe  insurer.  For  the  same  reasons, 
it  was  properly  refused.  The  fourth  Is  to  the 
effect  that  if  James  Bell  was  dead  when  the 
InBurance  was  obtained,  and  that  fact  was 
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not  eommanlcated  to  the  Insurance  company, 
the  policy  would  tie  void;  omitting  entirely 
tbe  question  of  notice  to  the  company  through 
its  agents.  Notice  to  the  agent  of  facts  mate- 
rial to  the  risk  Is,  In  law,  notice  to  the  in- 
surer. Insurance  Co.  t.  Hart,  149  UL  513, 
36  N.  E.  800.  Without  this  qualification,  the 
Instructfoo  was  clearly  erroneous,  and  was 
properly  refused. 

The  contention  that  the  trial  court  erred  In 
Its  rulings  upon  the  admission  and  exclusion 
of  evidence  is,  we  think,  without  merit.  No 
good  purpose  would  be  served  by  a  discussion 
of  that  branch  of  the  case.  We  have  care- 
fully examined  the  record,  and  agree  with 
the  appellate  court  In  Its  conclusion  that  no 
substantial  error  was  committed  in  that  re- 
spect The  only  question  In  the  case,  as  we 
view  It,  Is,  whether  the  policy  was  void  be- 
cause issued  In  the  name  of  Jamea  Bell,  then 
tleceased.  Being  so  issued  through  the  neg- 
ligence and  mistake  of  defendant's  agents,  its 
contract  of  Insurance  was  not  thereby  invali- 
dated. The  Judgment  of  the  appellate  court 
should  be  affirmed.  Affirmed. 


(1«  III.  360) 

WADSWORTH  et  al.  v.  DUNOAN.i 
(Supreme  Ooort  o£  IlUnola.    Nov.  10^  1886.) 
Joikt-Stock  Assocutio:!!*— Liabilitt  or  Hiu- 

BBRa — ^PlEADIITO  m  FOHMVR  BuiT. 

1.  The  members  of  a  j<^nt-'Btock  association 
are  partners,  and,  as  to  third  persons,  each 
member  Is  liable  for  the  debts  ox  the  associa- 
Hon,  nnlesB  he  has  shifted  his  liability  In  the 
manner  prescriheil  by  the  articles. 

2.  The  articles  of  a  joint-stock  banking  as- 
Kociation  provided  that  stock  should  be  assign- 
able onlf  on  the  books,  with  the  assent  of  uie 
directon,  and  in  case  such  consent  was  refused 
the  a8S0ciati{ui  should  take  the  stock  at  a  fixed 
price.  From  time  to  time,  though  not  in  the 
mode  prescribed  by  the  articles,  vartons  stock- 
holdera  assigned  their  stock,  either  to  the  asso- 
dation,— In  which  case  the  stock  was  held  by 
the  remaining  members  in  proportion  to  th«r 
shares,— or  to  third  persons,  to  whom  new  cer- 
tificates of  stock  were  issued;  and  after  such 
transfers  the  bnsiness  was  continued  as  before, 
without  balancing  depositors'  lx>oks  up  to  the 
time  of  the  change  of  members,  and  the  assets 
at  all  times  more  than  equaled  the  liabllitiee. 
H^d,  in  an  action  by  a  depositor  against  titose 
who  were  stockholders  when  the  bank  suspend- 
ed, that  defeodants  cannot  plead  nonjoinder  of 
the  former  stockholders,  who  assigned  their 
stock  as  aforesaid,  since  the  latter  are  not  liable 
for  the  debts  of  the  association,  as  between 
themselves  and  the  remaining  members,  in  the 
absence  of  an  express  agreement 

8.  In  an  action  to  recover  a  deposit,  against 
the  memlwrs  of  a  joint-stock  banking  associa- 
tion which  had  suspended,  It  appeared  that  tlie 
husband  of  one  A.  nad  purchased  stock  for  her 
benefit,  and  had  placed  tae  some  in  the  hands  of 
a  trnatee,  the  latter  execatinf?  a  declaration  of 
trnst  reciting  that  he  held  the  legal  title  for 
A.'s  sole  use;  but  it  was  not  shown  that  A. 
knew  of  the  investment,  or  was  ever  regarded 
as  a  stockholder,  either  by  the  bank,  by  herself, 
or  by  third  persons.  Helfi,  that  defendantB 
could  not  plead  A.'s  nonjoinder. 


1  Rehearing  denied  January  15,  1897. 


4.  In  an  action  by  a  depositor  against  the 
stockholders  of  a  joint-stock  banking  associa- 
tion, a  bill  previously  filed  by  defendants  for  the 
appointment  of  a  receiver  t<x  the  bank  is  ad- 
missible to  show  who  were  stockholden  at  th« 
time  such  bill  was  brought. 

Appeal  from  appellate  court,  Third  district 
Action  by  William  H.  Duncan  against  Ansbl- 
bald  O.  Wadswortb  and  others  to  recover  a 
deposit  A  jii^[ment  for  plaintiff  was  sfilnn- 
ed  by  the  a^iellate  court  (see  61  111.  App.  166), 
and  defendants  appeal.  Affirmed. 

Morrison  &  Worthlngton  and  R.  Yates,  for 
appellants.  Owen  P.  Thomp«on  and  J.  A. 
Bellatti,  for  apptilee. 

PHILLIPS,  J.  On  Angnst  25,  1803,  the 
Central  Illinois  Bankli^  &  Savings  Assoda* 
tion,  a  private  bank  owned  by  appellants  and 
others,  dosed  Its  doors;  and  a  bill  was  filed 
1^  appdiants  and  certain  others,  as  complain- 
ants, for  a  dissolution  of  the  partnership  and 
the  appointment  of  a  receiver,  xnaklog  certain 
other  partners  defendants.  This  association 
was  organized  In  1867  as  a  joint-stock  com- 
pany, with  a  capital  of  $100,000,  divided  into 
1,000  shares.  The  Articles  provided  for  a 
board  of  directory  who  were  to  elect  their 
presidnit  and  cashier  and  other  officers,  and 
manage  the  business,  which  was  prescribed 
and  regnlated  by  various  provlrifms;  and 
among  others  was  one  to  Uie  ^ect  that  stod: 
In  the  association  shoold  be  assignaUe  and 
transferable  on  the  books  of  the  association, 
with  the  assent  of  the  board  of  directum,  In  the 
presence  of  the  president  or  cashier,  etc.  That 
article  further  provided  that.  In  case  of  a  re- 
fusal to  assent  to  the  transfer,  the  associa- 
tion Bhontd  take  the  stock  at  a  price  fixed  In  a 
spedal  manner.  By  the  articles  the  associa- 
tion was  to  continue  20  years.  Oertlflcates 
were  Issued  to  the  subBcrlbers  to  the  stock, 
and  at  the  time  of  Its  organization  there  were 
28  members.  By  cancellation  and  sale  of 
stock,  there  was  a  reduced  number  of  mem- 
bers, and  the  association  acquired  by  purchase 
about  $40,000  of  the  stock.  Appellee  was  a 
depositor  in  the  bank  at  the  time  Its  doors 
were  closed,  and  brought  bis  action  to  recover 
against  the  stockholders  as  alleged  In  the  bQl 
for  appointment  of  a  receiver.  App^lants 
pleaded  the  nonjoinder  of  26  persons  who  had 
been  stockholders,  and  the  question  presented 
on  this  record  arises  on  that  idea,  on  which 
Issue  had  been  joined,  and  on  trial  a  verdict 
tor  plaintiff  residted.  The  20  persons  named 
In  the  plea,  except  Mrs.  E.  C.  Adams,  were 
persona  who  had  been  shareholders,  and  had 
assigned  iheir  stock  to  either  the  association 
or  to  third  persons  before  the  bank  suspended 
payment  In  each  case  where  stock  was  trans- 
ferred by  a  stockholder  to  another,  a  new  cer- 
U&cate  of  stock  was  Issued  to  the  purchaser, 
but  in  only  one  Instance  was  the  transfer 
made  on  the  books  of  the  company  In  the  man- 
ner provided  by  the  articles.  Where  the  stock 
was  sold  to  the  association,  the  certificate  was 
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Indorsed  and  smrendercd  to  the  association. 
The  holder  of  the  certificate  thus  transferred 
never  afterwards  drew  any  dividends,  but  the 
purchaser  or  association  took  the  same. 

The  members  of  a  jotnt-stock  association  are 
partners,  and  each  member  Is  liable  for  the 
debts  of  the  assoclatton,  unless  they  have 
shifted  their  liability  in  the  Tei7  mode  point- 
ed out  in  the  articles  of  associatloo.  Bobbins 
V.  Butler,  24  111.  387.  Between  themselves,  as 
members,  and  third  persons,  this  liability 
would  exist,  bat  as  between  the  members  of 
the  association  a  different  rule  would  prevail. 
In  this  case  most  of  the  persons  named  In  the 
plea  of  nonjoinder  had  owned  stock,  but  had 
sold  it  (most  of  them  to  the  bank)  long  prior  to 
December  14,  1887,  and  had  never,  after  the 
sale  of  their  stock,  had  anything  to  do  with 
the  affairs  of  the  bank.  When  parties  sold 
their  stock,  the  porchaser  generally  surren- 
dered the  certificate,  and  the  bank  issued  a 
new  one  to  the  purchaser,  except  In  those 
cases  where  the  bank  purchased  the  stock,  In 
which  case  the  bank  held  that  so  purctiased. 
In  the  cases  where  the  bank  purchased  the 
stock,  the  bank  paid  Its  value  to  the  seller, 
took  an  assignment,  and  the  seller's  connec- 
tion with  the  affairs  of  the  bank  ceased.  The 
association  retained  all  the  money  and  assets 
of  the  iHink,  and  nothing  was  said  about  either 
assets  or  liabUitieB.  The  remaining  partners 
tacitly  formed  a  new  partnership,  and  appro- 
priated all  the  assets  of  the  old  firm,  and,  in 
practice,  assumed  the  liabilities,  and  paid  the 
checka  of  the  depositors  who  had  deposited 
with  the  old  firm.  On  December  14,  1887, 
when  the  original  articles  of  association  ex- 
pired, none  of  those  who  had  previously  sold 
their  stock  were  notified  that  those  who  then 
owned  the  stock  and  bank  Intended  to  con- 
tinue the  business  under  the  old  name,  nor 
was  their  consent  asked  or  obtained.  From 
December  14,  1887,  to  October  29,  1890,  the 
bank  did  business  under  the  old  name;  and 
on  the  last-named  date  William  Brown,  named 
in  the  plea,  sold  and  assigned  and  transferred 
his  stock  to  the  bank  (that  is,  to  his  co-part- 
ners), and  his  co-partneiB  retained  all  the  as- 
sets of  the  bank,  including  all  moneys  on  de- 
posit, and  from  that  time  paid  the  checka 
drawn  by  the  depositors  of  the  old  firm.  In 
the  winter  and  spring-  of  1892,  at  the  request 
of  the  managers  of  the  bank,  Mrs.  Hatch,  Mrs. 
Brock,  and  Mrs.  Phillips,  who  were  also  nam- 
ed in  the  plea,  severally  each  sold  her  stock 
'to  the  bank  (that  is,  to  their  co-partners),  and 
the  co-pai-tners  so  purchasing  formed  a  new 
partnership  under  the  old  name,  and  contin- 
ued the  business,  taking  all  the  assets  of  the 
old  firm,  and  paying  checks  drawn  on  them  by 
depositors  of  the  old  firm.  The  evidence 
shows  that  the  association  bought  shares  from 
individuals  as  early  as  1878,  and  all  the  stock 
80  purchased  was  held  and  owned  by  the  re- 
maining shareholders  In  the  proportion  of  the 
shares  held  1^  each.  This  was  no  more  than 
certain  partners  buying  out  their  co-partners, 
and  continuing  business  In  the  name  of  the 


existing  partners,  under  the  same  name.  As 
between  the  remaining  partners,  a  new  firm 
was  thus  created;  and  it  is  difficult  to  escape 
the  conclusion  that  there  was  by  the  new  firm 
an  assumption  of  the  debts,  as  It  appears  from 
the  evidence  that  the  assets  of  the  association 
were  at  all  times  apparently  more  than  its  In- 
debtedness, and  the  business  was  continued 
without  any  change  of  methods,  and  money 
paid  out  to  and  received  from  depositors,  and 
credited  or  debited  on  the  same  pass  books, 
without  balancing  them,  up  to  the  time  o£ 
formlug  such  new  partnerships.  The  rda- 
tion  betweeijL  the  depositor  and  the  bank  was 
that  of  debtor  and  creditor,  and  the  firm  ex- 
isting after  the  retirement  of  a  partner,  con- 
tinuing the  business,  and  receiving  other  de- 
posits and  paying  checks,  was,  as  a  firm,  lia- 
ble for  money  had  and  received,  and  by  re- 
taining all  the  deposits;  and,  as  between  such 
retiring  partner  and  the  association,  the  lia- 
bility existed  on  the  part  of  the  association, 
as  it  still  existed,  for  the  deposit.  This  would 
result  from  the  manner  in  which  the  business; 
was  done.  If  the  depositor  knew  of  the 
change  in  the  association,  and  he  acquiesced 
therein,  and  made  other  deposits,  and  drew 
checks,  etc.,  he  could  not  hold  the  retiring 
partner  liable,-  even  though  such  partner  or 
shareholder,  in  transferring  bis  shares,  did 
not  do  so  In  strict  accordance  with  the  arti- 
cles of  the  association.  Much  stronger  is  the 
case  between  the  partners  or  shareholders 
themselves. 

It  Is  true  that  a  depositor— with  notice  of 
who  are  shareholders— making  a  deposit 
could  have  his  action  against  all  who  were 
partners  at  the  time  of  making  such  deposit. 
But  that  question  is  not  presented  on  this 
record,  for  here  the  remaining  partners  are 
Insisting  that  the  suit  should  be  also  against 
those  who  have  retired  from  the  association 
by  a  sale  of  their  stock,  which,  as  we  have 
seen,  as  l>etween  the  partners  themselves 
resulted  In  the  organization  of  a  new  firm, 
and  the  assumption  of  the  Indebtedness  by 
it:  Such  partners  of  such  new  firm  so  con- 
tinuing business  have  not  the  right  to  de- 
mand that  such  shareholders  so  transfer- 
ring their  stock  should  be  made  defendants. 
The  case,  on  this  record,  Is  distinguishable 
from  Page  v.  Brant,  18  111.  37,  and  Edwards 
T.  Dillon,  147  III.  14,  35  N.  B.  135,  as  in  those 
cases  the  partnerships  actually  existed  be- 
tween the  partners  themselves;  and  where 
there  Is  an  actual  existing  partnership,  and 
liability  Jointly,  and  a  suit  is  brought  against 
certain  members  of  the  firm,  for  a  partner- 
ship's Indebtedness,  under  a  plea  of  non- 
Joinder,  it  may  be  shown  that  all  the  part- 
ners liable  are  not  sued.  But  where  those 
who  are  liable  are  sued,  and  by  such  a  plea 
they  seek  to  have  others  sued,  who  have 
ceased  to  be  members  of  the  association,  such 
plea  cannot  be  sustained.  In  the  absence  of  evi- 
dence ahowli^  On  agreement  or  promise  to  re- 
main liable.  In  this  case  there  Is  no  positive 
evidence  of  an  agreement  or  promise  on  the 
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part  of  those  remaining  members  of  the  as- 
sociation, and  continuing  the  business,  to 
pay  existing  Indebtedness,  nor  of  those  sell- 
ing their  stock  to  remain  liable.  But,  from 
all  the  evidence,  we  hold  the  facts  show 
those  continuing  the  business  assumed  the 
payment  of  the  Indebtedness. 

Mrs.  Eliza  C.  Adams,  one  of  the  parties 
named  In  the  pleas  of  nonjoinder,  Is  a  sister 
of  Lloyd  W.  Brown,  president  of  the  bank, 
and  had  resided  In  Jacksonville  for  some 
eight  years.  In  1882  her  husband  purchased 
128  shares  of  the  bank  stock  of  one  "Wiswall, 
for  the  beneflt  of  his  wife.  The-  Investment 
was  put  under  the  control  of  said  Lloyd  W. 
Brown,  who  was  made  a  trustee  for  his  sis- 
ter by  the  donor;  and  the  trustee  filed  and 
had  recorded  a  statement  declaring  him  such 
trustee.  In  which  it  is  stated:  "That  is  to 
say,  whereas  there  has  been  assigned  and 
transferred  to  me,  aa  trustee,  for  the  sole 
and  separate  use  of  the  palA  Mrs.  E.  G. 
Adams,  one  hundred  and  twenty-eight  shares 
of  the  capital  stock  of  the  Central  Illinois 
Banking  and  Savings  Association,  of  Jack- 
sonville, Illinois,  I  hereby  declare  that  the 
legal  title  of  said  stock  is  Invested  in  me,  aa 
trustee,  for  the  sole  and  separate  use  of  the 
said  Mrs.  E.  C.  Adama  who  is  the  beneficiary 
thereof,  and  her  individual  directions  and  re- 
ceipts shall  be  complete  discharges  and 
vouchers  for  me,  and  she  shall  have  the 
right  to  dispose  of  the  same  by  will  or  other- 
wise." The  evidence  shows  that  Mrs.  Adams 
never  held  any  stock  in  the  association,  nev- 
er knew  anything  about  the  affairs  of  the 
bank,  never  attended  a  meeting  of  the  stock- 
holders In  her  life,  and  never  In  any  way 
held  herself  out  to  the  public  as  a  partner, 
and  that  the  appellants  and  their  co-defend- 
ants never  in  any  way  considered  her  a  part- 
ner, or  treated  her  as  a  partner,  or  In  any 
way  represented  to  the  public  or  plaintiff 
that  she  was  their  partner.  She  could  not 
have  been  made  a  partner  without  her 
knowledge  or  consent,  and,  from  the  evi- 
dence in  this  cause,  it  does  not  appear  that 
she  was  ever  consulted  or  knew  anything  in 
regard  to  the  Investment  of  the  trust  fund. 
It  is  true,  she  may  have  known  the  mon- 
ey came  from  the  bank  in  dividends,  but 
did  not  know  and  was  not  regarded  as  a 
shareholder  therein  by  others  or  herself. 
We  hold  that  the  evidence  fully  justified  the 
finding  for  the  plaintiff  on  the  plea  of  non- 
joinder. 

It  Is  insisted  that  the  court  erred  In  allow- 
ing the  bill  for  the  appointment  of  a  receiv- 
er to  go  Id  evidence  for  the  plaintiff.  These 
defendants  filing  this  plea  of  nonjoinder 
were  complainants  In  that  bill.  The  admis- 
sions of  a  party  to  a  suit,  of  a  fact,  is  com- 
petent evidence,  no  matter  how  made;  and, 
where  the  statement  or  declaration  of  a  par- 
ty la  made  In  a  bill  in  chancery,  that  bill  is 
competent  evidence  to  be  considered  by  the 
jury,  who  are  to  determine  the  weight  to  be 
given  to  the  evidence.    The  relevancy  of 


that  evidence  was  as  to  the  declarations 
therein  made  as  to  who  were  the  sharehold- 
ers at  the  time.  It  was  not  error  to  admit 
the  bill  in  evidence.  What  we  have  here 
said  sufficiently  disposes  of  the  questions 
sought  to  he  raised  on  the  Instructions  giv- 
en and  refused.  We  find  no  error  in  the 
record,  and  the  Judgment  of  the  appellate 
court  of  the  Third  district  is  affirmed.  Af- 
firmed. 

(to  111.  U8> 
DIOKEN  T.  McKINLAT  ct  al 
(Supreme  Court  of  lUlnois.    Kot.  10.  1896.) 
Statutb  ot  B^AUDs— Pahol  Prohisb  ab  to  WlLb. 

—  DlHUKHBH. 

1.  A  legal  adoption  by  one,  of  her  deceased 
son's  only  daughter,  as  her  own  child,  is  not 
such  part  performance  as  will  take  out  of  the 
statute  of  frauds  the  parol  contract  of  the 
grandmother,  in  consideration  of  the  adoption, 
to  make  no  will  which  should  deprive  the  child 
of  any  portion  of  the  grandmother's  estate 
which  th«  child  would  take  as  heir  if  the  grand- 
mother made  no  will. 

2.  A  contract  to  make  no  will  which  will  de- 
prive one  of  property  which  she  would  take  aj 
heir  if  there  was  no  will,  having  relation  to  real 
estate  and  personalty,  aod  being  within  the  stat- 
ute as  to  the  former,  and  not  being  divisible,  it 
wholly  void. 

3.  The  defense  of  the  statute  of  frauds  to  a 
blU  showing  on  Its  fftee  that  the  caae  ia  within 
the  statute  may  be  taken  by  demurrer. 

Error  to  circuit  courts  Edgar  cotm^;  Ferdi- 
nand Bookwalter,  Judge. 

Suit  by  Beulah  C.  DIcken,  by  guardian, 
against  I-fiura  McKlnlay  and  others.  Decree 
for  defendants.  Com^inant  brings  anx.  Af- 
firmed. 

James  A.  Eads  and  Dundas  &  O'Hair,  for 
plaintiff  in  mvr.  Tan  Sellor,  Shepherd  &  Van 
Sellar,  for  defendants  In  error. 

MAGRUDER,  C.  J.  This  Is  a  blU,  filed  by 
Beulah  O.  Dicken,  a  minor  seven  years  old,  by 
John  M.  Welch,  her  guardian,  allying:  That 
she  Is  an  only  child  of  Melvhi  S.  DIcken,  de- 
ceased, who  died  on  January  1,  1893,  and  was 
the  son  of  Serena  Dicken.  That,  besides  said 
Melvln,  Serena  Dicken  bad  four  other  chil- 
dren, to  wit:  Laura  McKlnlay,  John  C.  Dick- 
en,  William  A.  Dicken,  and  Ada  R.  DIcken. 
That  after  the  death  of  Melvln  complainant  be- 
came a  full  heir  at  law  of  said  Serena.  That  on 
the  2oth  day  of  January,  18&t,  the  said  Beulah 
was  lawfully  adopted  by  the  said  Serena  as 
her  own  child,  under  the  adoption  laws  of  the . 
state  of  Illinois,  by  proceeding  in  the  county 
court  of  Edgar  county.  That  the  said  Welch 
was  then,  as  now,  guardian  of  the  said  Beu- 
lah. That,  "as  a  consideration  for  such  adop- 
tion, the  said  Serena  verbally  contracted  with 
and  promised  the  said  Welch,  and  Ida  Dicken, 
the  mother  of  the  said  Beulah,  that  she  would 
make  no  will  or  testament  which  would  deprive 
the  said  Beulah  O.  Dicken  of  any  portion  of  her 
(the  said  Serena  Dicken's)  estate  to  which  the 
said  Beulah  C.  Dicken  would  be  entitled  as  an 
h^  in  case  the  said  Sa*ena  Dicken  died  intes- 
tate."  That  sncta  contract  and  promiae  upcm 
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the  port  of  the  eald  Serena  was  tbe  true  con- 
aldpratlon  for  such  acUq^tlon.  That  neither  Ida 
Dlti^eD,  DOT  the  said  Welch,  as  guardian,  would 
have  consented  to  such  adoption,  except  for 
Buch  cons^raUon.  That  the  said  Serena  de- 
parted this  Ufc  on  the  Ist  day  of  August,  IS&l, 
selaed  and  poGsessed  of  real  and  perstHiiil  prop- 
erty of  the  value  of  ¥25,000.  That,  if  tbe  said 
Serena  had  dkd  intestate,  the  said  Beulah,  both 
as  a  grandchild  and  as  an  adopted  child  of  the 
said  Serena  Dlcken,  would  be  entitled  as  an 
hehr  at  law  to  a  one- fifth  portion  of  sold  estate. 
That  after  the  death  of  the  said  Secern,  a  cer^ 
tain  Instrument  was  filed  in  the  probate  court 
of  Edgar  'county,  and  there  probated  as  the 
win  of  the  said  See&m.  That  under  and  by 
virtue  of  said  instrament  the  Bald  Beulah  is  ^- 
veated  of  all  inta«st  In  the  estate  of  Serena 
Dieken,  except,  only,  that  she  is  bequeathed 
the  amount  of  ¥1,000;  the  entire  remainder  of 
«aid  estate  b^ng  equally  divided  among  said 
four  surviving  children  of  the  said  Serena  Dlc^- 
en,  who  are'  made  defendants.  That  a  copy 
of  this  win  ta  hereunto  attached  and  made  a 
part  of  this  bill.  The  prayer  of  the  bill  is  that 
complainant  may  be  decreed  to  be  entitled  to 
a  full  one-flfth  portion  ot  all  said  estate,  both 
real  and  personal;  that  said  verbal  contract 
may  be  decreed  valid  and  binffing  as  against 
the  defendants,  and  may  be  enforced;  that  the 
alleged  wHI  may  be  held  to  be  mdl  and  void, 
as  far  as  the  piovisioDJB  of  the  same  ^ply  to 
complainant;  and  that  cranplainant  may  have 
such  other  and  farther  relief  In  the  premises 
ae  equity  ms^  require  and  shall  seem  meet. 
By  the  will,  which  Is  dated  August  4, 1894,  and 
made  a  part  of  the  bill,  the  testatrix,  aft«  di- 
recting the  payment  of  debts  and  funeral  ex- 
penses, gives  to  bar  daughter  Laura  80  acres 
ot  land,  to  ha  son  3oba  0.  100  acres,  to  her 
son  Winiam  A.  80  acres,  to  ba  daughter  Ada 
B~  100  acres,  and  to  her  grandchild,  Beulah  C, 
fl,000;  directing  that,  if  than  is  not  oiough 
personal  property  to  pay  it,  the  children  stiall 
contribute,  in  equal  shares,  enough  to  make 
up  the  amount,  and  making  the  legacy  of  $1,' 
000  a  cha^  i^n  tbe  lands  devised.  Tbe  bill 
was  demurred  to  by  the  defendants  as  not  en- 
titling the  complainant,  In  a  court  ot  equi^,  to 
any  discovery  or  relief  from  them  touching  the 
matters  therein.  The  demurrer  was  sustained. 
Cknnplalnant  elected  to  stand  by  her  bill. 
Theieiqran  the  court  below  dismissed  the  bill 
for  want  of  equity,  and  rendered  Judgment  for 
costs  against  complainant.  Tbe  present  writ 
of  error  la  sued  out  fw  the  purpose  of  reviewing 
such  decree  of  dismissal. 

The  welig^t  of  authority  Is  In  fiivor  of  the 
position  tiiat  a  man  may  make  a  valid  agree- 
ment to  dispose  of  his  property  In  a  particular 
wi^,  will,  and  that  such  ccmtiact  may  be 
enforced  in  equity,  after  his  decease,  against 
bis  heirs,  devisees,  or  personal  represeutatlves. 
22  Am.  &  Eng.  Enc.  Xaw,  p.  974,  and  cases 
dted  In  note  2;  Schouler,  Wills  (2d  Ed.)  S  454; 
Wat.  Spec.  Perf.  CSont.  ft  41;  Fry,  Spec.  Perf. 
(8d  Ed.)  S  223;  Welngaertner  v.  Pabst.  115  TII 
412,  5  N.  E.  385.    But  sudi  ccmtracts  are  look- 


ed upon  with  susidckm,  and  are  on!^  sustained 
when  established  the  clearest  and  strongest 
evidence.  Id.  Thexo  is  a  want  of  harmony 
among  the  decltions  in  regard  to  the  enforce- 
ment of  such  contracts  when  they  are  oral,  and 
in  regard  to  the  scc^  and  applicability  to  them 
of  the  statute  of  ttauds.  Without  entering  Into 
a  discussion  ot  the  authorities  upon  the  sub- 
Ject»  we  regard  the  case  at  bar  as  governed  by 
the  recent  decision  in  this  court  in  the  case  ot 
Food  T.  Sheean,  132  lU.  312,  23  N.  E.  1018.  In 
the  Food  Case,  a  person,  having  no  children  of 
his  own,  took  an  infant  daughter  of  a  relative 
of  Ills  wife  to  raise  as  a  member  of  his  fam- 
ily, and  promised  orally,  with  his  wife's  con- 
sent, that  U  the  child's  father  would  pramlt  her 
to  become  a  member  ot  his  family,  and  assume 
the  name  of  her  adopter,  and  allow  her  to  live 
with  tbe  family  of  tbe  latter,  he  would,  on  his 
death  and  that  of  his  wife,  give  the  chUd  aU 
the  propoty  he  might  own.  The  contract  was 
fully  performed  by  the  chOd  and  her  t&ther. 
She  lived  with  her  adopted  parents  fn»n  the 
time  she  was  4  years  old  untO  she  reached  the 
age  of  29  yean^  and  was  married,  rendering, 
aU  this  time,  tbe  same  services  as  though  she 
was  an  own  child.  But  It  was  there  held  tiiat 
a  court  of  equity  would  not  enforce  a  spedflc 
perfcnnance  of  tiie  oral  contract;  that  the 
agreement  to  make  provl^n  for  the  child  by 
will  was,  so  far  as  the  reel  estate  was  con- 
cerned, an  agrennent  for  the  sale  of  such  real 
estate;  that,  as  the  agreonent  was  merely  ver- 
bal, and  die  chOd  never  obtained  possession  of 
the  property  under  It,  it  was  void  under  the 
statute  of  frauds;  that  payment  of  tbe  pur- 
cluise  money  without  taking  possession  Is  not 
sufficient  to  take  such  a  case  out  of  the  statute 
of  frauds;  and  that  a  court  of  equity  will  not 
decree  the  specific  performance  ot  a  parol  agree- 
ment to  conv^  lands  where  the  purchaser  has 
not  entered  Into  possession  under  the  contract. 
Here  the  adoption  of  the  plaintifC  in  etnir  by 
her  grandmother  did  not  require  a  change  of 
name,  because  her  name,  as  wdl  as  that  ot 
her  grandmother,  was  Dkrken;  mr  was  her  re- 
lation, aa  expectant  heir  <a  b»  grandmother  to 
the  event  of  the  lal^s  death  without  making 
a  will,  changed  by  the  adoption,  because,  as 
the  only  child  of  her  deceased  father,  she  would 
have  inherited  one-flfth  ot  the  estate  tvm  bet 
grandmother  if  the  latto:  had  died  intestate^ 
without  any  legal  act  of  adoption.  It  was  not 
necessaiy  to  adopt  her  to  make  her  the  heir 
of  ber  grandmother.  As  adopted  child  she 
would  lnha4t  no  greats:  Interest  than  would 
have  descended  to  her  as  grandchild.  As  tbe 
grandmother  only  lived  about  six  months  after 
the  adoption,  she  received  but  little  from  the 
plaintiff  in  error  in  the  way  ot  sraricee  or  com- 
panionship. But,  even  If  the  formal  and  per- 
fected adoption  was  the  consideration  for  Uie 
agreonent  alleged  In  the  bill,  and  tbe  deceased 
received  and  accepted  such  consideration,  still 
the  agreement  was  not  removed  from  the  tqpwa- 
tion  of  the  statute  of  frauds,  any  more  than  the 
payment  of  purdiase  money  would  have  re- 
lieved It  fnnn  such  operation,  because  no  poe- 
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seeslou  was  taken  of  the  real  estate  by  the 
plaintiff  In  error. 

Counsel  for  plaintiff  In  error  claim  tbat  the 
Pond  Case  Is  different  from  the  present  case 
upon  the  ground  that  here  there  were  proceed- 
ings under  the  statute  resulting  In  a  legal 
adoption,  while  there  no  formal  adoption  took 
place.  We  regard  this  distinction  as  Immate- 
rial. The  services  of  Mrs.  Pond  for  25  years 
In  the  case  cited  constituted  a  consideration 
as  valuable  as  is  a  mere  formal  act  of  adop- 
tion. The  material  circumstance  In  the  case 
at  bar,  as  it  was  in  the  Pond  Case,  Is  that 
no  possession  was  taken  of  the  land  under  the 
contract,  and  therefore  the  contract  was  auti- 
Ject  to  tbe  operation  of  the  statute.  A  fur- 
ther distinction  Is  songht  to  be  drawn  between 
the  two  cases.  It  Is  said  that  In  the  Pond 
Case  the  child  was  not  a  natural  heir  of  the 
party  making  the  promise,  while  here,  by  the 
death  of  her  father,  plaintiff  In  error  as  his 
only  child,  was  entitled  to  a  child's  share  In 
tbe  estate  of  the  deceased  grandmotber  If  she 
made  no  will;  that  the  bill  there  sougbt  to 
have  proi)erty  given  to  the  child,  which  hy  the 
course  of  descent  would  go  elsewhere,  while 
here  plaintiff  In  error  does  not  seek  anything 
more  than  tbe  law  of  descent  would  give  her. 
If  the  will  of  her  grandmother  should  be  set 
aside;  and  that  tbe  contract  here  Is  not  one 
by  which  tbe  decedent  pronUsed  to  devise 
something,  but  one  by  which  she  promised  to 
allow  tbe  law  of  descent  to  distribute  ber 
property,  so  far  as  plaintiff  In  error  was  con- 
cerned. The  contract  as  set  up  In  the  bill 
was  one  In  which  the  deceased  Is  alleged  to 
have  verbally  contracted,  not  with  plaintiff  In 
error,  but  with  the  guardian  and  mother  of 
plaintiff  in  error,  that  the  deceased  would 
make  no  wiU  which  would  deprive  plaintiff  In 
error  of  any  portion  of  the  estate  which  she 
would  take  as  heir  if  there  was  no  wUL  The 
deceased  unquestionably  had  a  right  to  make 
a  will,  and  leave  ber  property  to  others  than 
her  children  or  grandchildren.  She  bad  a  right 
to  leave  It  to  whom  she  pleased.  It  is  not 
alleged  that  she  contracted  to  make  no  will, 
but  not  to  make  a  wtU  giving  plaintiff  In  er- 
ror less  than  the  law  would  give  ber.  The 
contract  was,  in  substance  and  effect,  a  con- 
tract that,  if  she  made  a  will,  she  would  make 
a  will  giving  a  certain  portion  of  ber  estate, 
which  consisted  of  realty  and  personalty,  to 
tbe  plaintiff  in  error.  Such  a  contract  Is  the 
same  as  though  she  had  agreed  tbat.  If  she 
made  a  sale  of  her  real  property,  she  would 
sell  it  to  plaintiff  In  error.  We  apprehend 
that  there  is  no  material  difference,  so  far  as 
the  application  of  the  statute  of  frauds  Is  con- 
cerned, between  an  oral  agreement  by  A.  to 
sell  land  to  B.  at  a  certain  price,  and  an  oral 
agreement  by  A.  that,  If  be  made  any  sale  of 
his  land  at  all,  he  would  sell  It  to  B.  at  a  cer- 
tain price.  Both  of  such  oral  contracts  of 
sale  are  within  the  statute  of  frauds.  Fam- 
ham  v.  Clements,  51  Me.  426, 

If  tbe  verbal  contract  set  up  In  the  Wn  is 
not  a  verbal  contract  to  devise  to  plaintiff  in 


error  a  certain  portion  of  her  grandmother's 
estate,  or  (what  is  equivalent  thereto)  a  ver- 
bal contract  to  make  sale  to  her  of  a  certain 
portion  of  the  estate,  then  It  Is  difficult  to  see 
upon  what  theory  plaintiff  in  error  claims  to 
be  entitled  to  the  relief  prayed  for  In  her  bill. 
Tbe  bill  prays  tbat  the  oral  contract  therein 
set  forth  may  be  enforced  against  the  defend- 
ant By  tbe  will  of  the  testatrix  tbe  title  ttt 
the  realty  bas  passed  to  the  defendants,  her 
surviving  children;  and  an  enforcement  of 
the  contract  against  them  would  require  them 
to  convey  to  the  plaintiff  In  error  the  portion 
of  the  realty  claimed  by  h^.  But  this  can 
only  be  done  by  charging  the  land  In  the  hands 
of  tbe  defendants  with  a  trust  In  favor  of 
plaintiff  In  error.  The  theory  upon  whidi  fbe 
courts  enforce  an  agreement  to  execute  a  will 
in  a  certain  way,  against  tbe  representatives 
and  estate  of  the  party  who -makes  tbe  agree- 
ment, Is  "to  construe  such  agreement,  unless 
void  under  the  statute  of  frauds,  or  for  other 
reason,  to  bind  the  property  of  tbe  testator  or 
intestate,  so  far  as  to  fastoi  a  trust  upon  tt 
In  favor  of  the  promisee,  and  to  enforce  such 
trust  against  tbe  heirs  and  personal  representa- 
tives of  the  deceased."  Bolman  t.  Overall. 
80  Ala.  451;  3  Pars.  Cont.  marg.  p.  406.  The 
trust  which  is  fostered  upon  the  property  in 
such  case  will  necessarily  be  a  tmst  growing 
out  of  a  contract  of  sale.  "If  an  owner  ot 
real  estate  contracts  to  sell  It,  he  becomes  a 
trustee  of  the  legal  tJtle  for  the  vendee;  and, 
If  he  dies  before  conveying  the  legal  title, 
*  *  *  the  heir  In  case  it  descends,  and  the 
devisee  in  case  It  Is  devised,  may  be  called  up- 
0^  to  convey  It  to  the  TtsiAee."  1  Pwiy, 
Trusts,  S  842.  Such  contract  of  sale,  howev- 
er. In  order  to  affect  land  with  a  trust  Ita 
favor  of  the  vendee  or  promisee,  as  against  the 
vendor  or  his  helta  or  devisee,  must  be  in  writ- 
ing, or  attended  with  such  acts  of  part  per- 
formance as  take  It  out  of  tbe  statute  ot 
frauds.  There  are  no  such  acts  In  this  cm. 
Nor  can  It  be  SBld  that  there  Is  aoy  trust  grow- 
ing out  of  fraud  on  the  part  of  the  deceased  or 
the  defendants,  because  no  fraud  Is  charged 
tn  tbe  bill.  Even  if  tbe  contract  here  Is,  as 
counsel  for  plaintiff  Id  error  contend,  a  con- 
tract by  which  the  deceased  promised  to  let 
the  statute  of  descents  have  Its  operation,  and 
not  a  promise  to  make  a  devise  In  a  partkrular 
way.  it  Is,  nevertheless,  a  merely  verbal  agree- 
ment, and,  as  such,  could  not  have  fbe  effect 
of  fastening  a  trust  upon  the  real  estate  devis- 
ed to  the  defendants.  A  trust  which  atfecta 
land  must  be  In  writing.  Tyler  v.  Tyler, 
12«  III.  625,  21  N.  B.  616.  Under  "our  stat 
ute  of  frauds,  all  trusts  shall  be  created  or  evi- 
denced by  writing,  except  resutthig  trusts,  or 
else  they  are  void.'*  Hovey  t.  Holcomb,  11 
111.  660. 

It  has  been  said  that  a  court  of  equl^  will 
sometimes  Interfere  to  enforce  a  verbal  con- 
tract, void  by  the  statute  of  frftnds,  where 
there  have  been  such  acts  of  performance  1^ 
the  party  asking  relief  that  he  or  she  would 
suffer  an  Injury  amounting  to  a  ftaud  by  the 
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i-efnsal  to  c!zecnt«  the  agreemenL  Wallace  t. 
Raivlere,  103  lU,  228;  Pood  t.  Sbeean,  supra. 
No  act  of  performance  Ifl  allied  In  the  bill, 
except  the  act  of  effecting  a  statutory  adop- 
tion. Thla  act  would  not  Justify  a  court  in 
hoidlDg  that  plaintiff  in  error  has  suffered  an 
injury  amounting  to  fraud  unless  she  is  grant- 
ed reUef.  Non  constat  that  she  was  any 
worse  off  after  the  adoption  than  she  was 
before. 

The  fact  that  the  oral  agreement  set  up  In 
the  blU  may  Include  personal  as  well  as  real 
estate  docs  not  take  It  out  of  the  statute  of 
frauds  as  to  such  personal  estate.  Being  in 
part  for  a  devise  of  land,  and  not  being  evi- 
denced by  any  writing  signed  by  the  testatrix, 
it  iB  within  the  statute;  and,  as  the  contract 
is  indivisible,  and  fails  In  part,  the  whole 
fails.  Pond  v.  Sheean,  supra;  Ellis  v.  Gary, 
74 -Wis.  176,  42  N.  W.  252. 

It  Is  further  urged  that,  in  order  to  take 
advantage  of  the  statute  of  frauds,  it  must  be 
pleaded,  or  in  some  way  set  up  at  the  trial, 
or  it  will  be  deemed  to  have  been  waived,  and 
that  It  cannot  be  taken  advantage  of  by  de- 
murrer to  the  bin.  We  think  that  In  the 
present  case  the  question  whether  the  contract 
Is  within  the  statute  of  frauds  can  be  raised 
by  demurrer.  Where  a  bill  shows  affirma- 
tively that  a  contract  or  promise  to  make  a 
win  is  not  in  writing,  the  defense  of  the  stat- 
ute of  frauds  may  be  raised  by  demurrer. 
Manning  v.  Flppen,  86  Ala.  357,  5  South.  572. 
The  bill  here  alleges  that  Serena  Dicken  ver- 
bally contracted.  Where  the  bill  states  facts 
which  are  relied  upon  as  part  performance  for 
the  purpose  of  taking  the  oral  agreemoit  out 
of  the  statute  of  frauds,  and  a  demurrer  Is  fll-' 
ed  which  admits  such  facts,  the  court  must 
determine  whether  the  facts  relied  upon  do 
constitute  part  performance.  Van  Dyne  v. 
Vreeland,  11  N.  J.  Eq.  378.  And  where  the 
bill  discloses  an  oral  contract,  without  alleg- 
big  facts  which  would  avoid  the  statute  as  a 
defense,  advantage  may  be  taken  of  the  stat- 
ute by  demurrer.  8  Am.  &  Eng.  Enc.  Law, 
p.  746.  Here  the  adoption  set  Up  as  part 
performance  does  not  amount,  under  the  deci- 
sions in  this  state,  to  such  part  performance 
as  win  avoid  the  statute  as  a  defense.  The  de- 
fense of  the  statute  of  frauds  may  be  taken 
by  demurrer  where  It  appears  from  the  face 
of  the  bill,  as  It  docs  here,  that  the  case  stated 
Is  within  the  statute.  Story,  Eq.  PI.  (0th  Ed.) 
i  762;  and  note  a.  We  think  that  there  was  no 
error  In  sustaining  the  demurrer  and  dlsmles- 
taig  the  bilL  The  decree  of  the  circuit  court  is 
accordlDgly  affirmed.  Affirmed. 

(W  la  UD 

EASTMAN  T.  LITTLEFIELD  et  al. 
(Supreme  Court  of  lUinols.    Nov.  10,  1896.) 

HoHTQAose^TiinsTaB'B  Sals— TiTLs-RaDciiPTioir 

— Lacbbs. 

1.  The  grantee  In  an  absolute  deed  nve  an 
agreoneDt  to  xteonyey  on  payment  of  nia  ad- 
TancM.  Tht  title  was  sabjeet  to  a  prior  trust 
deed,  payment  of  which  the  grantee  did  not 


assume.    The  grantor  aftwwards  iDformed  the 

frantee  that  be  could  not  piqr  off  this  incrun- 
rance.  and  that  he  dected  to  abandon  the  prop- 
erty, and  the  grantee  thereupon  bought  in  the 
proper^  at  trustee's  sale.  a<id,  that  he  ac- 
quired a  good  title  thereby,  since,  after  the 
gniDtor  elected  to  al>andon  the  property,  there 
was  Qo  longer  any  confidential  relation  between 
them.  Turner  v.  Llttlefield,  32  N.  E.  622,  142 
lU.  630,  followed. 

2.  A'  landowner  executed  two  deeds  of  trust, 
each  for  $6,000,  the  superiw  lien  being  executed 
to  B.  the  other  to  L.  Seven  years  later  the 
troBtee  sold  the  premises  at  public  auction  un- 
der the  L.  deed  of  trust,  and  the  premises  were 
purchased  by  L.  for  $6,900,  to  whom  the  trus- 
tee executed  a  deed.  The  sale  of  the  premise* 
was  in  all  reepects  regular.  Soon  afterwards 
L.  purchased  the  deed  of  trust  held  by  B.  on 
the  premises,  uaymg  therefor  $8,240.  Held, 
that  L.  acqnirea  a  good  title. 

3.  A  bill  to  redeem  lands  was  filed  May  12, 
1800.  It  appeared  that  the  trustee's  sale  from 
which  it  was  sought  to  redeem  one  portion  of 
the  land  was  made  in  1882;  that  from  that 
year  the  grantee  (defendant)  was  in  posses- 
sion of  the  land,  leasing  it,  and  using  it  as  his 
own,  and  paying  taxes  from  year  to  year  as 
owner;  that  the  other  jrortion  was  sold  to  de- 
fendant at  a  tmstee's  sale  January  20,  1886; 
that  in  February,  1685,  the  mortgagor  leased 
12  acres  of  the  land,  which  included  the  home, 
and  declared  in  the  lease  that  defendant  was 
the  abRohite  owner:  that  he  occupied  under 
the  lease  till  March,  1886,  when  he  quit  the 
premises.  The  mortgagor  was  himoelf  preset 
at  both  sales  under  toe  trust  deeds,  ana  knew 
how  defendant  hod  acquired  title  to  the  lands. 
Bdd,  that  complainant's  rights  were  barred  bf 
his  laches. 

Bnw  to  drcntt  court,  Adams  coonty;  Oscar 
P.  Botmey,  Judge. 

BlU  Houy  B.  Eutman  against  Baton 
Llttlefield  and  others  to  redeem  lands  frcHU 
trustees'  sales.  From  a  Jndgmoit  In  fbTor  ct 
defendants,  plaintiff  brings  error.  Affirmed. 

E.  A.  Sherboume  and  Govert  &  Fape.  for 
plaintiff  in  error.  J.  F.  Gamtt,  for  defend- 
ants in  error. 

CItAIG,  J.  This  was  a  blU  In  equity, 
brought  by  Henry  B.  Eastman  against  Eaton 
Llttlefltid  and  others  to  redeem  the  following 
described  lands:  "S.  W.  N.  E.  31,  Tp.  1 
south,  range  8  W.;  N.  W.  31,  1  S.,  8  W.; 
56  acres  of  the  north  end  of  the  E.  S.  W. 
31,  1  S.,  8  W.;  and  S.  ^  N.  W.  S.  6,  Tp,  2 
S.,  8  W.,"— In  Adams  county,  from  certain  sales 
under  which  the  defendant  Llttlefield  claimed 
title.  The  complainant  filed  his  bill  on  the 
12th  day  of  May,  ISOO,  in  which  he  chihned  to 
have  purchased  the  lands  under  a  quitclaim 
deed  fi'om  Keuben  G.  Rutherford  and  Rebecca 
M,  Kutlierford,  his  wife,  bearing  date  April 
25,  1S90,  It  appears  from  the  record  that  for 
some  six  years  prior  to  1879  Rebecca  M.  and 
Reuben  C,  Rutherford  owned  the  lands  In  see- 
tioos  6  and  31,  described  in  Uie  bill,  subject 
to  certain  Incumbrances,  Mem  upon  the  lands. 
At  the  March  term  of  the  cbxruit  court  of 
Adams  county,  187S,  Wlllhim  Marsh  obtained 
a  Judgment  against  the  Rutherfords  for  $5,- 
750,  upon  which  au  execution  Issued  April 
30,  1878,  directed  to  the  sheriff  of  Adams  coun- 
ty. This  execution  was  levied  on  the  lands  in 
sectloua  6  and  31,  and,  after  setting  off  the 
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Ruthertorts  a  homestead  in  seeticm  6,  123  feet 
wide  and  554  feet  long,  Including  tbe  dwelling 
house,  the  lands  were  sold  In  s^>arate  parcels 
to  Sfarsh  in  satisfaction  of  his  Judgment.  On 
May  30,  1879,  Robert  McCwnb  obtained  a 
Judgment  against  the  Rutherfords  for  $715.(H, 
upon  which  an  execution  was  issued  August 
22,  1879.  McGomb,  as  Judgment  creditor,  re- 
deemed tbe  premises  trom  the  sale  under  the 
Marsh  Judgment,  and  the  McOomb  executlcm 
was  levied  on  tbe  premises  redeemed.  On 
September  18,  1879,  a  sale  was  made,  and 
Eaton  LltUefleld  and  WUliam  B.  Collins  be- 
came the  purchasers  of  the  land  In  section  31, 
and  the  lands  in  section  0  were  sold  to  Brown- 
ing and  Singleton,  who  had  assisted  in  raising 
a  part  of  the  money  to  redeem  from  the  sale 
of  the  lands  under  the  Marsh  judgment  Up- 
on the  expiration  of  the  time  allowed  for  re- 
demption, tbe  sheriff,  on  December  2,  1879, 
conveyed  the  lands  in  section  31  to  Littlefield 
and  Gcdlins,  and  tbe  lands  In  sections  6  to 
Browning  and  Singleton.  It  appears  that  an 
agreement  was  executed  by  Uttlefleld  and  Col- 
lins and  the  two  Rutherfords  of  date  September 
18,  1879,  hi  which  it  Is  recited  tbat  Marsh  had 
obtained  the  Judgment  heretofore  mentioned, 
and  tbat  the  lands  had  been  sold  on  execution 
Issued  thereon.  The  agrement  then  states 
that  Robert  McComh  had  also  obtained  a  Judg- 
ment against  the  Rutherfords,  and  then  pro- 
ceeds as  follows:  "And  whereas,  Eaton  Lit- 
tlefield and  'William  H.  Collins  fumlsbed  the 
money  for  the  payment  at  a  portion  of  tbe 
said  Marsh's  claim,  namely,  about  four  thou- 
sand dollars  ($4,000),  to  said  McComb:  There- 
fore It  Is  undei-stood  and  agreed  that  tbe  said 
Littlefield  and  Collins  are  to  take  a  sheriff's 
deed  of  tbe  following  described  property  (when 
sold  lo  satisfy  tbe  aforesaid  Judgment  of  the 
said  Robert  ML-Comb),  to  wit;  The  southwest 
quarter  of  tbe  northeast  quarter  of  section 
tbirty-OTe  (31),  in  township  one  (1)  south  of 
tbe  base  line,  and  range  eight  (S)  west  of  tbe 
fourth  principal  meridian;  also  tbe  south  half 
of  the  northwest  quarter  of  said  section  thirty- 
one  (31) ;  also  fifty-six  (50)  acres  off  the  north 
end  of  the  east  half  of  tbe  southwest  quarter 
of  said  section  tblrty-one  (31),— subject  to  pri- 
or inciunbrances;  such  deed  to  be  treated  as 
a  mortgage,  and  said  property  to  he  held  In 
trust  for  the  benefit  of  said  Reuben  C.  and 
Rebecca  M.  Rutherford  and  thehr  heirs  or  le- 
gal representatives,  and  as  a  security  to  the 
said  Eaton  LittlefleJd  and  ■William  H.  Collins 
for  tbe  repayment  to  them  of  tbe  said  sum  of 
four  thousand  dollars  (?4,000),  with  the  interest 
thereon  annually.  And  it  Is  further  under- 
stood and  agreed  that  if,  at  any  time  witbin 
five  years  from  the  date  of  the  said  sheriff's 
deed  to  tbe  said  E^on  Littlefield  and  WUliam 
H.  Collins,  the  said  Reuben  C.  and  Rebecca  M. 
Rutherford,  or  either  of  them,  or  their  heirs, 
executors,  administrators,  or  assigns,  shall  re- 
pay the  said  sum  of  four  thousand  dollars  ($4,- 
000),  with  Interest  tbereon  at  tbe  rate  of  eight 
per  cent,  per  annum  from  the  22d  day  of  Au- 
gust, A.  D.  1879,  together  with  all  mooey  ad- 


vanced or  loaned  to  said  Rebecca  M.  and 
Reuben  O.  Rutherford  by  said  Baton  Littlefield 
and  William  H.  Collins,  or  either  of  them; 
also  all  money  advanced  or  paid  by  said  Lit- 
tlefield and  Collins,  or  either  of  them,  on  tbe 
principal  or  interest,  tliat  has  already  accrued 
or  may  accrue  on  any  prior  liens  or  incum- 
brances on  said  land,  or  for  taxes,  or  for  any 
necessary  r^>ahrs,  or  for  maintaining  or  ke^ 
Ing  In  repair  the  fences  on  said  land,  with  in- 
terest at  the  rate  of  eight  per  cent,  per  annum, 
to  tbe  said  Eaton  Littlefield  and  William  H. 
Collbis,  or  their  legal  representatives,— then 
the  said  Llttl^eld  and  Collins  shall,  and  they 
do  hereby  agree  for  themselves,  their  heirs  and 
executors,  administrators,  or  assigns,  to  recon- 
vey  the  last  above  described  real  estate,  situ- 
ate In  section  thirty-one  (31),  township  one  (1), 
to  the  said  Reuben  C.  and  Rebecca  M.  Ruther- 
ford, or  either  of  them,  or  their  legal  repre- 
sentatives. And  it  is  still  further  understood 
and  agreed  between  the  said  Eatim  Littlefield 
and  William  H.  Collins  and  the  said  Reuben 

G.  and  Rebecca  M.  Rutherford,  and  all  parties 
concerned,  that  in  case  the  said  Reuben  C 
and  Ret>ecca  M.  Rutherford,  or  either  of  them, 
or  their  legal  representatives,  creditors,  or  as- 
signs, shall  fall  to  repay  the  said  sum  of  four 
thousand  dollars  ($4,000),  with  interest  there- 
on, and  other  sums  or  moneys  as  above  men- 
tioned, to  the  said  Eaton  Littlefield,  William 

H.  Collins,  or  their  legal  r^resentatives,  with- 
in tbe  term  of  five  years  as  above  specified, 
then  tbe  said  sheriff  deed  to  said  Eaton  Little- 
field and  William  H.  Collins  Is  to  be  consid- 
ered and  held  by  them  as  a  deed  absolute  for 
■them  and  tbeh'  heirs  forever.  In  witness 
whereof  we  have  hereunto  set  our  hands  and 
seals  this  18tb  day  of  September,  A.  D.  1879, 
at  Quiucy,  Illinois."  It  also  appears  that  at 
the  time  of  the  recovery  of  said  Marsh  Judg- 
ment and  of  the  execution  of  said  agreement 
dated  September  18,  1879,  said  land  In  section 
31  was  subject  to  the  lien  of  a  deed  of  trust 
dated  August  1,  1S77,  to  George  Castle,  trus- 
tee, for  $11,000,  and  was  duly  recorded  In  the 
recorder's  office  of  Adams  county.  111.;  that  on 
tbe  14th  day  of  September,  18S2,  said  WlUIam 
H.  Collins  and  wife,  by  their  quitclaim  deed  of 
that  date,  conveyed  all  their  right,  title,  and  in- 
terest in  said  land  to  said  Littlefield  for  tbe 
sum  of  $3,295;  that  on  September  23,  1S82, 
said  George  Castle,  as  trustee,  after  duly  ad- 
vertising said  trustee's  sale.  In  pursuance  of 
the  power  In  said  trust  deed  contained,  sold 
said  land  in  section  31  to  said  Littlefield  for 
tbe  sum  of  $11,850,  as  bid  by  him  at  said  sale, 
and  made  and  delivered  to  said  Littlefield  his 
trustee's  deed  of  that  date,  which  was  duly  re- 
corded in  the  recorder's  office  of  said  Adams 
county  on  Septranber  28,  1882;  that  on  Octo- 
ber 30,  1SS4,  said  Rutherford  and  wife  execut- 
ed a  quitclaim  deed  of  said  land  hi  section  31 
to  said  Littlefield,  which  was  duly  recorded; 
tbat  Littlefield  paid  from  July,  1880,  to  May, 
1892,  Interest  coupon  notes  8e<;ured  by  said 
Castle  trust  deed  to  the  amount  of  $1,719.15. 
Tumlng  DOW  to  the  d^endant's  tlfle  to  the 
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land  !n  sectkm  9,  it  appeaxB  the  land  In  seetlOD 
6  WHS  subject  to  two  deeds  of  trust,— one  to 
Orvllle  H.  Browning  and  the  other  to  Eaton 
Littlefleld,— each  for  tbe  sum  of  $6,000,  and 
both  dated  F^raaty  23,  1878,  and  made 
said  Rebecca  H.  Butherfotd  and  her  husband 
to  James  F.  Carrott,  trustee,  and  duly  record- 
ed; that  on  Jaxniaiy  20,  1885,  said  Oarrott,  as 
trustee,  after  dnly  advertising  said  trustee's 
sale.  In  pursuance  of  the  power  in  said  trust 
deed  contained,  sold  the  land  In  section  6  to 
said  Uttlefield  for  the  snm  oC  $6,900,  as  bid 
by  him  at  said  trustee's  sale,  and  made  and 
delivered  to  said  Utdefleld  hta  trustee's  deed 
€t  that  date,  which  was  duly  recorded  In  the 
recorder's  office  of  said  Adams  county  on  tbe 
26tb  day  of  Januaty,  1885.  It  also  aK>ears 
that  on  April  22,  1885,  Littlefleld  purchased 
the  96,000  note  held  said  Browning,  and  se- 
cured br  me  oi  the  deeds  ot  trust  to  Oarrott, 
trustee,  and  paid  $8,240  therefor;  ttiat  on 
April  27,  1885,  said  Rutherford  and  wife  exe- 
cuted a  quitclaim  deed  of  said  land  In  section 
6  to  said  Uttlefleld.  It  is  charged  hi  the  blU 
that  at  the  times  Llttle&eid  obtained  tiUe  to 
the  lands  In  sections  6  and  31  he  was  in  tact 
and  In  law  the  trustee  of  said  lands  for  Ee- 
t)ecca  Rutherford,  and  as  such  he  vras  inca- 
pacitated from  acquiring  any  tlUe  In  the  lands 
adverse  to  her.  The  defendant.  In  his  answer, 
denies  that  he  holds  the  lands  as  the  trustee 
of  the  compla<nant,  and  av^  that,  even  If  he 
ever  acquired  or  held  said  land  In  section  31 
in  trust  for  said  Rntherfords,  said  trust  re- 
lation ceased  to  exist  between  said  parties 
during  the  summer  of  18S2,  and  that  the  said 
Rutherfords  allowed  said  agreement  in  wilting 
of  date  September  18,  1879,  to  become  forfdt- 
ed,  and  wholly  abandoned  said  premises  in  the 
summer  of  1882.  It  Is  also  set  up  in  the  an- 
swer that  defendant  acted  In  good  fiaith  hi 
advancing  his  own  maaey  to  purchase  said  land 
In  section  6  at  said  sheriCTs  sale  under  said 
Ralston  judgm«it  and  execution,  and  at  said 
trustee's  sale  by  Carrott,  trustee,  on  January 
20,  1885;  and  also  said  land  In  sectKm  31,  at 
said  sherllTs  sale  undo-  said  McComb  Judg- 
ment and  execution,  and  at  said  trustee's  sale 
made  by  Castle,  trustee,  on  September  23, 
1882;  and  In  making  repairs  and  valuable  Im- 
provements on  said  lands,  and  In  paying  the 
taxes  on  said  lands  ever  since  and  including 
the  year  1880.  It  Is  also  set  vcp  that  the  al- 
leged rights  of  the  ccsnplalnant  are  stale  and 
antiquated,  and  that  he  Is  guilty  of  laches,  and 
Is  barred  by  lapse  of  time;  and  that,  even  If 
said  agreement  of  September  18,  1879,  together 
with  said  sheriff's  deed  therein  referred  to,  coa- 
stituted  a  loan,  and  was  to  be  treated  as  a 
mortf^age,  as  alleged  In  the  bill,  said  Rebecca 
and  her  husband,  having  surrendered  in  the 
summer  of  1882  possessltm  of  said  land  In  sec- 
tion 31  to  Littlefleld,  and  having  surrendered 
the  possesslcm  of  said  land  In  section  6  to  Lit- 
tlefleld more  than  seven  years  before  the  fil- 
ing of  the  bill  herein,  and  Littlefleld  having 
paid  all  taxes  assessed  against  said  land  In 
section  6  since  18S0,  it  would  be  unjust  and  In- 


egultable  for  the  Rutherfords  or  any  one  claim- 
ing under  or  through  them  to  be  permitted  to 
redeem  said  lands,  and  that  In  equity  every 
such  p^sou  Is  estoi^>ed  and  barred  from  claim- 
ing tbe  relief  prayed  for  hi  the  bill. 

The  plaintiff  in  error,  Henry  B.  Eastman, 
in  consideration  of  $1,000.  on  A[h41  26,  1890, 
obtained  a  qnltelaim  deed  from  Rebecca  M. 
and  Reuben  C.  Rutherford  for  the  premises 
described  In  the  bill.  The  deed  passed  no 
better  or  greater  title  than  belonged  to  the 
grantors  at  the  time  the  deed  was  executed. 
If  th^  had  no  title,  none  was  transferred  by 
the  deed.  Moreover,  as  Littlefleld  was,  at 
the  time  tlie  deed  was  executed,  in  posses- 
sion of  tbe  premises,  Eastman  purtdiased  with 
full  noUce  of  all  the  rights  and  title  of  Little- 
fleld. 'The  question  here,  then,  between 
plaintiff  In  error,  Eastman,  and  defendant  in 
error  Uttl^eld,  Is  one  of  title;  the  former 
claiming  through  the  Rutherfords  under  tbe 
quitclaim  deed  of  April  25, 1890,  and  ttte  lat- 
ter claiming  under  Judgment  and  mortgage 
sales  and  under  deeds  wherein  the  title  of  tbe 
Rutherfords  passed  to  him  long  bef<Nce  the  ex- 
ecution of  the  deed  to  plaintiff  In  error.  As 
the  title  relied  upon  by  Llttlefield  is  not  tbe 
same  in  both  tracts  of  land,  It  will  be  neces- 
sary to  consider  the  title  in  section  31  sep- 
arate from  the  title  in  section  6.  It  will  be 
observed  that  the  lands  in  both  sections  were 
sold  on  a  Judgment  in  favor  ot  Marsh  on 
June  1,  1878.  After  the  expiration  of  12 
months,  one  McComb,  having  obtained  a 
Judgment  against  the  Rutherfords,  redeemed 
as  a  Judgment  creditor  from  the  Marsh  sale, 
and  the  lands  were  again  eoid  pn  September 
18,  18T9,  and  the  lands  In  section  31  pur- 
chased by  Littlefleld  and  Collins,  and  on  De- 
cember 2,  1870,  they  obtained  a  sheriff's  deed 
for  tbe  lands.  Prior  to  this  sale,  and  on  the 
lOtb  day  of  September,  1879,  the  Ruther- 
fords and  Littlefleld  and  Collins  executed  an 
agreanent  In  writing,  set  out  in  tbe  forgoing 
statement  It  will  also  t>e  seen  by  a  reference 
to  the  statement  that  at  the  time  the  Maiish 
Judgment  was  recovered,  and  at  the  time 
the  agreement  was  executed,  September  18, 
1879,  the  lands  in  section  31  were  subject  to  a 
prior  lien,  a  deed  of  trust  dated  August  1, 
1877.  given  by  the  Rutherfords  to  George 
Castie  for  |11,000.  It  also  appears  that  un- 
der and  by  virtue  of  the  trust  deed,  upon  due 
notice  being  given.  Castle  sold  th^  premises 
In  section  SI,  and  at  tbe  sale  Littlefleld  be- 
came the  purcbaser  for  tbe  sum  of  $11,850, 
and  obtained  a  deed  for  the  premises.  In 
Turner  v.  Littlefleld,  142  lU.  630,  32  N.  E. 
522,  the  valldll7  of  this  deed  was  called  in 
question  by  a  bill  on  behalf  of  Turner,  a 
Judgment  creditor  of  the  Rntherfords,  to  re- 
deem, and  after  a  full  consideration  we  held 
that  Littlefleld  acquired  titie  under  that  sale 
and  deed.  The  facts  in  this  record  bearing 
on  the  question  are  substantially  the  same 
as  were  the  facts  in  the  Turner  Case.  The 
Rutherfords  have  testifled  on  one  point  In  this 
case  where  they  did  not  testify  in  the  fonner 
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ease,  but.  In  view  of  all  tbe  facts  presented 
by  the  record,  we  do  not  regard  the  evidence 
of  the  Rutherfords  as  producing  such  a  change 
of  facts  aa  to  authorize  us  to  change  the  con- 
clusion reached  In  the  Turner  Case  as  to  the 
ralidl^  of  the  purchase  of  Llttlefleld  under 
the  Castle  trust  deed.  We  therefore  adhere 
to  the  conclusion  reached  In  the  Turner  Case, 
and  refer  to  the  opinion  In  that  case  for  an 
expression  of  our  views  on  the  qnestlon  rais- 
ed. 

We  now  come  to  tbe  other  tract  of  land, 
which  la  a  part  of  section  6.  As  has  been 
seen,  Rebecca  M.  Rutherford  and  her  hus- 
band, on  February  23,  1878,  executed  two 
deeds  of  trust  on  the  land,  one  to  O.  H.  Brown- 
ing and  one  to  Eaton  Llttlefleld  for  $6,000 
each.  James  F,  Carrott  was  made  trustee. 
Both  trust  deeds  bear  the  same  date,  bnt  It 
was  recited  In  the  one  given  IJttlefleld  ttmt 
Browning's  deed  of  trust  was  a  prior  lien. 
On  the  20th  day  of  January,  1885,  the  trus- 
tee sold  the  premises  at  public  auction  under 
the  I/lttlefleld  deed  of  trust,  after  giving  no- 
tice as  required  by  Its  terms,  and  the  prem- 
ises were  purchased  by  Llttlefleld  for  $6,900. 
Upon  making  the  sale  the  trustee  executed 
and  delivered  to  Llttlefleld  a  deed  for  the 
premleea  In  the  following  April,  Llttlefleld 
purchased  the  deed  of  trust  held  by  Browning 
on  the  premises,  paying  therefor  $8,240.  This 
sale,  so  far  as  appears,  was  lb  all  respects 
regular,  made  In  strict  conformity  to  the  deed 
of  trust.  Other  parties  bid  at  the  sale,  but 
the  premises  were  finally  struck  off  to  Llt- 
tlefleld. he  being  the  highest  bidder.  No  rea- 
son Is  perceived  why  the  title  did  not  pass 
to  Littl^eld  under  this  sale.  The  validity  of 
the  sale  Is  further  evidenced  by  a  written 
lease  executed  by  Llttlefleld  and  the  Rnther- 
fords  on  February  4, 1885,  which  recites  that, 
In  consideration  of  one  dollar,  Llttlefleld  rent- 
ed to  Rutherfords  (wife  and  husband)  12 
acres,  being  part  of  the  80  acrra  In  section  6. 
from  date  of  the  lease  tUl  April  15, 1885,  with 
the  privilege  to  the  second  party  to  purchase 
the  same  for  $10,000  In  cash;  and  that,  un- 
less BO  purchased,  premises  to  be  surrendered 
to  Llttlefleld  on  April  IS.  1885;  and  contain- 
ing a  recital  that  "said  party  of  the  second 
part  hereby  declares  that  they  have  already 
surrendered  all  of  said  south  half  of  said 
quarter  section,  except  above  described  tract 
of  land,  except  about  twelve  (12)  acres,  to  the 
said  party  of  the  first  part,  he  being  the  own- 
er of  the  same,  and  legally  and  equitably  en- 
titled to  tbe  same,  and  tbe  same  having  been 
long  held  by  us  aa  tenants  of  said  Llttle- 
fleld." After  the  purchase  by  Llttlefleld,  and 
after  the  execution  of  the  lease  fully  recognis- 
ing tbe  title  of  Llttlefleld,  the  Rutherfords 
took  another  step  In  confirmation  of  Little 
field's  title  at  the  request  of  Polong,  who  was 
about  to  loan  money  to  Llttlefleld  and  take 
security  on  the  land.  The  Rutherfords,  on 
April  27,  188S,  executed  a  quitclaim  deed  to 
Llttlefleld,  conveying  all  their  Interest  in  the 
land  to  him.    It  U  difficult  to  understand 


why  this  was  done  If  the  Rutherfords  still 
owned  the  land.  If  they  were  the  owners, 
as  Is  now  claimed,  It  Is  more  reasonable  to 
suppose,  when  they  found  that  Llttlefleld  was 
about  to  mortgage  lands  they  owned  to  se- 
cure a  det>t  he  was  contracting,  they  would 
have  protested  against  the  action  of  Llttle- 
fleld, and,  instead  of  furnishing  blm  with 
facilities  to  mortgage  the  land,  they  would 
have  entered  a  protest  But,  independent  of 
these  considerations,  If  tbe  relations  of  XJt- 
tlefield  and  the  Rutherfords  were  of  such  a 
character  that  he  could  not  properly  purcha^ 
the  lands  In  section  81  at  the  sale  under  tbe 
Castle  trust  deed  and  the  lands  In  section  6 
under  the  trust  deed  given  to  him  to  secure 
$6,000,  these  sales  were  not  void,  but  void- 
able merely.  If  the  sales  were  irregular  or 
defective,  the  Rutherfords  bad  the  right  to 
institute  proceedings  in  apt  time  to  set  aside 
the  sales,  or  they  could  ratify  and  confirm 
them.  If  guilty  of  laches,  their  laches  will 
be  a  bar  to  relief.  In  Hamtlton  v.  Liibukee, 
51  III.  416,  it  was  held  that  a  mortgagor 
should  avail  himself  In  apt  time  of  Irregu- 
larities in  tiie  sale  of  the  premises  by  the 
mortgagee  under  a  power  In  the  mortgage.  A 
delay  of  four  years  after  the  mortgagor  bad 
knowledge  of  the  sale  and  proceedings  under 
It  was  held  to  preclude  him  from  maintaining 
a  bin  to  redeem.  In  Dempster  v.  West,  69 
m.  614,  it  was  hdd,  after  a  delay  of  seven 
years  from  the  sale  of  land  under  a  power  on 
a  mortage,  the  mort^iogor  will  be  cut  off 
from  avoiding  the  sale  for  irregnlarltles  in 
tbe  absence  of  tnuA  or  an  equitable  excuse 
for  the  delay.  In  Bush  v.  Sherman,  80  IlL 
160,  It  was  held,  acquiescence,  unexplained, 
for  any  considerable  time.  In  a  sale  which  is 
voidable  but  not  void,  will  be  deemed  a 
waiver  of  all  Irregularities  that  may  have  In- 
tervened. In  Sloan  v.  Graham,  86  111.  29, 
where  a  bill  was  filed  to  set  aside  an  admin- 
istrator's sale  on  the  ground  tbe  administra- 
tor purchased  at  his  own  sale,  It  Is  said: 
"There  is  evidence  In  tbe  record  tending  to 
prove  that  John  Sloan  purchased  for  his  son, 
and.  In  our  opinion,  it  Is  sufficient  to  establlsli 
the  fact  that  the  administrator  purchased  at 
his  own  sale.  But,  while  we  are  satisfied 
from  the  evidence  that  John  Sloan  purclms- 
ed  for  his  son,  who  was  at  tbe  time  adminis- 
trator, yet  that  fact  did  not  render  tbe  sale 
void,  but  voidable  only;  and,  if  proceedings 
should  not  be  Instituted  In  apt  time  by  the 
heirs  of  Graham,  who  alone  had  tbe  right  to 
contest  tbe  sale,  ratification  by  them  would  be 
presumed."  In  Hoyt  v.  Institution,  110  III  300, 
it  was  held  that  a  delay  of  four  years  In 
filing  a  bin  by  the  former  owner  to  set  aside 
a  sale  of  real  estate  under  a  deed  of  trust 
was  such  laches  as  would  bar  the  relief 
sought.  See,  also,  Irish  v.  Antloch  Collie, 
126  111.  484,  18  N.  E.  768;  Cornell  v.  New- 
klrk,  144  111.  247,  33  N.  E.  37.  Here  the  biU 
was  filed  May  12, 1800.  The  evidence  shows 
that  the  trustee's  sale  of  the  land  in  section 
SI  was  made  bj  Castle,  tnute^  to  Llttlefleld, 
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on  September  23,  18^  more  than  T%  years 
before  the  Wll  was  filed.  During  the  time  he 
was  In  possession  of  the  land,  leasing  It  and 
using  it  as  his  own,  and  paying  taxes  £rom 
year  to  year  as  owner.  As  to  the  tract  In 
section  6.  the  evidence  dlBcloses  that  the  trus- 
tee's sale  was  made  by  J.  F.  Carrott,  tmstee, 
to  lilttlefleld,  on  January  20,  1885,  five  years 
and  three  months  before  tiie  bUl  was  filed. 
In  February  after  the  sale,  the  Bntherfords 
leased  12  acres  of  the  land,  which  Included 
the  home,  and  declared  In  the  lase  that  Lit- 
tlefield  was  tJie  absolute  owner.  Oliey  oc- 
cupied as  traiasta  until  March,  1886,  when 
they  mored  Into  Qolncy,  and  remained  there 
until  MoTonber,  1887,  when  th«r  removed  to 
New  Torfc.  The  Batherfbrds  knew  how  Llt- 
tlefleld  bad  acquired  title  to  the  lands.  In- 
deed, Bntberfotd  hlms^  was  present  at  the 
trustees'  sales,  and.  If  they  desired  to  contest 
the  sales,  they  wiere  required  to  proceed  in  apt 
thue.  This  they  tailed  to  do,  and  under  the 
authorities  th^  are  barred  by  tbehr  laches. 
Jatten  T.  I^ncta,  129  111.  72,  21  N.  B.  580, 
and  23  N.  B.  216.  has  been  cited  as  an  author- 
ity by  plaintiff  in  error.  We  do  not  tUnk  the 
decision  In  that  case  baa  any  bearing  on  the 
facts  <tf  this  case.  The  judgment  of  the  cir- 
cuit court  was,  in  our  opinion,  correct,  and  it 
will  be  affirmed.  Affirmed. 

OABTBR,  J.,  haTinff  been  of  coansel  for  one 
of  the  parties  m  the  court  below,  took  do  part 
In  the  decUw  of  Uke  case. 

(164  111.  254) 

EASTMAN  T.  lilTTLBFIELD  et  al. 
iSotveme  Court  of  Illino-ia.    Nov.  10,  1896.) 

TiTLB    TO  IjAHDS— APPBAI,— JOBISDIOTION. 

Where  an  appeal  Involves  the  title  to  lands, 
the  appellate  court  is  without  jurlBdiction, 

Appeal  from  appellate  court,  Third  district 
Bill  by  Henry  B.  Eastman  against  Lydla  M. 
LIttlefield  and  others  to  redeem  lands  from 
trustees'  sales.  From  a  judgment  In  favor 
of  defendants,  plaintiff  appeals.  Dismissed  In 
appellate  court,  and  plaintiff  appeals.  Af- 
firmed. 

B.  A.  Sherboume,  and  Oovert  &  Pape,  for 
appellant  J.  F.  Oarrott,  for  appellees. 

PER  OURIAM.  As  the  question  between 
appellant,  Eastman,  and  the  appellees  was  one 
tavolving  title  to  lands,  a  freehold  was  neces- 
sarily Involved,  and  tbe  appellate  court  could 
not  do  otherwise  than  dismiss  the  appeal 
taken  by  appellant  to  that  court  The  judg- 
ment of  the  appellate  court  dismissing  the  ap- 
peal will  be  affirmed. 

(183  111.  196) 

HENDERSON  LOAN  &  REAL-ESTATE 
ASS'N  V.  PEOPLE  ex  rel.  COBB. 

CBivreme  Court  of  lUhu^   Nov.  10,  188d.) 

BAiraa— CHAHTnt— Ambndmbnt— Fbamchisb— 
NoTvrsBB — FoBVBiTuae. 

1.  A  corporation  organized  nnder  a  private 
act  and  authorized  to  engage  In  a  general  bank- 
liiC  and  real-estate  busiue^  the  act  providing 


that  the  rorpomtion  sTiflll  be  anbjw^t  to  the  pro- 
visions of  an;  general  law  hereafter  passed  on 
tbe  subject  of  banking,  trust,  and  deposit  com-v 

Janies,  is  subject  to  the  provisioDS  of  Act  June 
6,  1887,  llmitlog  the  rigDt  of  banking  corpora- 
tions to  hold  reel  estate,  and  providing  that  all 
corporations  with  banking  powers,  existing  by 
virtue  of  any  special  charter,  shall  be  subject 
to  the  provisions  of  the  act 

2.  A  private  corporation  authorized  to  receive 
deposits,  loan  money,  and  discount  notes  and  other 
securities,  was  a  corporation  with  banking  pow- 
ers,  within  the  meaning  of  the  act  of  1887, 
though  it  was  not  empowered  to  issue  bills. 

3.  Where  a  bank  charter  provided  that  it 
should  be  void  unless  the  company  should  or- 
ganize and  proceed  to  buBluess  within  two 
yean,  and  the  company  oi^nlzed,  but  after 
a  few  years  failed  to  transact  any  business  foi 
fifteen  years,  a  judgment  of  oxutier  against 
it  wni  not  be  disturbed. 

Appeal  from  circuit  court;  Macoupin  county; 

Jacob  Fouke,  Judge. 

Quo  warranto  proceedings,  on  the  relation  (tf 
Walter  F.  Cobb,  against  the  Hendrarson  Loan 
&  Real-Estate  Association.  There  was  a  judg- 
ment of  ouster,  and  defendant  api>eals.  Af- 
firmed. 

X  R.  Ouster,  J.  A.  Oriffln.  and  George  Hunt, 
for  appellant  Edward  O.  Knotts,  State's 
Atty.,  and  Charles  O.  Teny.  for  appellee. 

ORAIO.  J.  This  WM  a  proceeding  by  qno 
warranto  to  dissolve  a  corporation  known  as 
the  Henderson  Loan  &  Real-Estate  Associa- 
tion. The  Information  contained  two  counts. 
In  the  first  count  It  is  alleged  that  on  January 
11.  1868,  In  tbe  city  of  CarilnvUle  and  couiriy 
of  Macoupin,  state  of  Illinois,  there  was  ex- 
isting, from  thence  hltbeorto  'has  existed,  in 
said  city,  county,  and  state,  a  certain  corpora- 
tion and  body  politic,  known  as  and  styled  the 
Henderson  Loan  &  Real-Estate  Assoclatioo, 
formed  under  a  certain  act  ot  the  general  as- 
sembly of  the  state  of  Illinois,  which  was  ap- 
proved the  governor  of  said  state  on  Feb- 
ruary 28,  1867,  entitled  "An  act  to  Incorporate 
the  Hendnwn  Loan  and  Real-Estate  Associa- 
tion," which  said  act  la  as  follows:  The  first 
section  of  the  act  provides  that  certain  per- 
sons therein  named,  their  associates,  heirs,  and 
assigns,  and  successors,  shall  be  a  body  politic 
and  corporate  by  name  and  style,  etc.  The 
second  section  provides  that  books  may  be 
opened  for  subscriptlcm  for  stock.  The  third 
section  provides  that  the  capital  stock  shall  be 
?100,000,  v?Ith  power  to  Increase  same  to  9500,- 
000,  divided  Into  shares  of  ^00  each.  Section  4 
was  as  follows:  "The  said  corporation  shall 
have  power  to  borrow  money  and  to  receive 
money  on  deposit,  and  pay  Interest  thereon, 
and  to  loan  money,  either  within  or  without 
the  state,  at  any  rate  of  Interest  not  exceed- 
ing that  now,  or  hereafter  allowed  by  law  to 
private  Individuals,  and  to  discount  loans,  and 
in  computation  of  time  thirty  days  shall  be  a 
mMith.  and  twelve  months  a  year;  and  to 
make  such  loan  payable  either  within  or  with- 
out this  state;  and  to  take  such  securities 
therefor,  real  or  personal  or  both  as  the  direct- 
ors or  manage  of  said  corporation  shall  deem 
Bufflclent,  and  may  secure  the  payment  of  such 
loans  by  deeds  of  trust,  mortgages  or  other 
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securltlea,  eltber  within  or  without  this  state; 
may  buy  and  sell  negotiable  paper,  and  otber 
eecurlties;  may  open  and  establish  a  real  es- 
tate agency;  may  purchase  and  sell  real  estate; 
and  shall  have  the  power  to  convey  the  same 
in  any  mode  prescribed  by  the  by-laws  of  such 
corporation;  may  accept  and  execute  all  such 
trusts  whether  fldnciary  or  otherwise,  as  shall 
or  may  be  committed  to  it  by  any  person  or 
persons,  or  by  the  order  or  direction  of  any 
court  or  tribunal,  or  otber  legally  constituted 
authority  of  the  state  of  Illinois,  or  of  the 
United  States  or  elsewhere;  may  make  such 
special  regulations  In  reference  to  trust  funds 
or  deposits,  left  for  accmnulation  or  safe  keep- 
ing, as  shall  be  agreed  upon  with  the  deposit- 
ors or  parties  Interested,  for  the  puri>ose  of 
accumulating  or  increasing  the  same;  may  is- 
sue letters  of  credit  and  other  commercial  ob- 
ligations, not,  however,  to  circulate  as  money; 
and  may  secure  the  payment  of  any  loans 
made  to  said  company  In  any  way  the  directors 
may  prescribe."  Section  11  was  as  follows: 
"Until  the  sum  of  five  thousand  dollars  shall 
have  actually  been  paid  in  on  subscription  to 
the  capital  stock,  the  company  shall  not  com- 
mence, and  this  act  shall  be  void  unless  said 
company  shall  oi^anize  and  proceed  to  busi- 
ness within  two  years  after  the  passage  here- 
of. The  said  company  shall  be  subject  to  the 
provisions  of  any  general  law  hereafter  passed 
on  the  subject  of  banking,  trust  and  d^>osIt 
companies." 

It  is  aUeged:  That  ¥100,000  capital  stock 
was  subscril>ed,  and  that  the  association  be- 
came organized  under  the  act.  That  said  cor- 
poration, from  the  time  of  its  organization  as 
aforesaid  to  the  present  time,  with  the  excep- 
tion of  the  interval  hereinafter  mentioned,  has 
borrowed  money  and  received  money  on  de- 
posit, and  paid  interest  thereon;  has  loaued 
money  both  within  and  without  this  state,  at 
any  rate  of  interest  allowed  by  law  to  private 
Individuals;  has  discounted  loans;  has  made 
such  loans,  payable  either  within  or  without 
this  state;  has  taken  such  securities  therefor, 
real  or  personal,  or  both,  as  the  directors  or 
managers  of  saJd  corporation  have  deemed 
sufficient,  and  has  secured  the  payment  of  such 
loans  by  deeds  of  trust,  mortgages,  and  other 
securities,  both  within  and  without  this  state; 
has  l3ought  and  sold  negotiable  paper  and  otb- 
er securities;  has  opened  and  established  a 
real-estate  agency;  has  purchased  and  sold 
real  estate,  and  has  conveyed  the  same  in  the 
mode  prescribed  by  the  by-laws  of  said  cor- 
poration. That  the  general  assembly  of  Illi- 
nois pnssed  an  act  which  was  approved  by 
the  governor  of  said  state  June  16, 1887,  adopt- 
ed by  0»e  people  at  an  election  held  November 
6,  ISSS.  and  proclaimed  in  force  by  said  gov- 
ernor December  6,  188S,  entitled  "An  act  con- 
cerning corporations  with  banking  powers," 
which  act,  in  regard  to  owning  and  holding 
of  real  estate  by  such  corporations,  provided 
as  follows  (section  9):  "Associations  organized 
under  this  act  shall  be  bodies  corporate  and 
politic  for  the  period  for  which  they  may  be 


organized,  may  sue  and  be  sued,  may  have  a 
common  seal  which  they  may  alter  or  renew 
at  pleasure,  may  own,  possess  and  may  carry 
as  assets  the  real  estate  necessary  In  which  to 
do  its  banking  business,  and  such  other  real 
estate  to  which  it  may  obtain  title  In  the  col- 
lection of  Its  debts,  but  shall  not  carry  in  its 
assets  any  real  estate  except  its  banking  house 
for  a  period  of  more  than  five  years  after 
acquiring  title  to  the  same."  That  In  section 
12  of  said  last-mentioned  act  it  Is  provided  as 
follows:  "♦  *  •  And,  provided,  fm'ther,  that 
any  corporation  with  banking  powers  avail- 
ing itself  of  or  accepting  the  benefits  of,  or 
formed  under,  this  act,  and  all  coiiwratlons 
with  banking  powers  existlrg  by  virtue  of  a.ny 
special  charter  or  general  law  of  this  state, 
shall  be  subject  to  The  provisions  and  require- 
ments of  this  act  in  every  particular,  as  if 
organized  under  this  act."  That  by  virtiie  of 
the  provisions  of  ihe  said  general  banking  law, 
which  was  proclaimed  in  force  December  6, 
1888,  as  aforesaid,  and  the  said  reservation 
clause  In  the  charter  of  said  assodation,  said 
corporation,  on  and  after  said  Decemb^  6, 
1888,  became  and  was  subject  to  the  provi- 
sions and  requirements  of  said  general  Isanfc- 
ing  law;  but  thnt  said  corporation,  since  said 
'December  0,  1888,  has  conducted  Its  buslness- 
in  the  same  manner  as  it  did  prior  to  that 
time,  and  has  opened  and  established  a  real- 
estate  agency,  has  purchased  and  sold  real 
estate,  and  eonveyed  the  same  in  the  mode  pre- 
scribed in  the  by-laws  of  the  corporation. 
That  said  corporation,  since  December  6,  18S8, 
has  purchased,  held,  owned,  possessed,  and. 
carried  as  assets,  and  now  does  hold,  own,  pos- 
sess, and  carry  as  assets,  real  estate,  situate  ln< 
the  county  of  Cooli  and  state  of  Illinois,  not 
necessary  in  which  to  do  its  banking  buslness,- 
and  the  title  to  which  it  has  not  obtained  in. 
the  collection  of  its  debts.  That  said  coi-pOTa- 
tlon  claims  the  right  so  to  purchase,  hold,  own, 
possess,  and  cany,  as  assets,  real  estate  not 
necessary  in  which  to  do  Its  banking  business, 
and  the  title  to  which  it  has  not  obtained  in 
the  collection  of  its  debts,  under  and  by  virtue 
of  the  rights,  powers,  and  franchises  granted 
to  it  in  and  by  Its  said  charter.  In  the  second 
count,  it  Is  alleged:  That  said  association  was 
formed  and  has  existed  under  a  certain  act 
as  aforesaid,  and  was  duly  organized,  and  be- 
gan to  carry  on  the  business  for  which  it  was 
formed  on  January  11, 186S,  and  has  continued 
to  conduct  said  business  until  April  30,  1878. 
That  on  siUd  April  30,  1878,  said  corporation 
went  out  of  business,  and  for  a  period  of  about 
Id  years,  to  wit,  from  April  30,  1878,  to  April 
10,  1803,  transacted  no  liind  of  business  of" 
any  kind  or  nature  whatsoever,  and,  during 
said  period,  n^ieeted  and  failed  to  use  and 
exercise  any  of  the  rights,  powers,  and  fran- 
chises granted  to  It  m  said  act  of  Incorpora- 
tion. That,  during  the  year- 1888,  meetings  of 
the  stockholders  and  directors,  and  elections 
of  officers,  of  said  association,  were  held,  in 
regular  and  proper  manner,  as  prescribed  by 
its  charter  and  by-laws;,  but  that  after  De- 
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cember  5,  1S6S,  neither  aucb  meeting  nor  such 
«lectlon  was  held  until  January  1, 1875,  though 
Its  charter  and  by-laws  provided  that  Its  di- 
rectors should  be  elected  annually.  That  od 
January  1,  1875,  Its  stockholders  held  a  meet- 
ing, and  elected  directors,  pursuant  to  Its  by- 
laws, and  on  the  same  date  the  directors  so 
elected  held  a  meeting,  and  elected  officers  of 
said  association,  In  accordance  with  Us  by- 
laws. That  from  and  after  January  1,  1875, 
no  meeting  of  Its  stockholders  or  directors  and 
no  electlim  of  Its  officers  were  held  until  after 
said  general  banking  law  was  proclaimed  In 
force,  to  wit,  until  April  10,  181)3.  That  since 
April  10,  1893,  said  corporation  has  resumed 
the  operation  ot  said  business,  and  la  now 
-conducting  the  same.  And  that  said  corpora- 
tion now  claims  the  right  to  use  and  exercise 
any  and  all  of  the  rights,  powers,  and  fran- 
chises originally  granted  to  It  in  and  by  Its 
said  charter.  The  defendant  demurred  to  the 
Information,  but  the  court  overruled  the  de- 
murrer, and  the  defendant  elected  to  stand  by 
the  demurrer.  The  court  entered  a  Judgment 
of  ouster,  as  prayed  for  In  the  petition. 

Upon  an  examination  of  section  4  of  the  char- 
tei  of  the  a[^llant  corporation.  It  will  be  found 
that  the  I^slature  authorized  the  corporation 
to  engage  In  a  general  banking  businees,  except 
that  it  could  not  Issue  bills;  and,  In  addition  to 
banking,  the  corporation  was  authorized  to  en- 
gage In  a  general  real-estate  business,  with  full 
power  to  buy,  sell,  and  hold  real  estate,  lease 
and  Improve  the  same,  in  the  same  manner  and 
with  like  power  as  an  Individual  or  natural  per- 
son; and,  under  the  charter  as  orlgloaHy  enact- 
ed, it  Is  plain  that  appellant  had  the  power  to 
tiansact  a  general  real-estate  business.  But  It 
will  be  observed  that  the  charter  of  the  Hender- 
son Ixian  &  Real- Estate  Association  provides  In 
section  11:  "The  said  company  shall  be  subject 
to  the  provisions  of  any  general  law  hereafter 
passed  on  the  subject  of  banking,  trust,  and  de- 
posit companies."  Under  this  clause  In  the 
charter,  the  state  expressly  reserved  the  right, 
by  geneml  law,  to  change  the  charter,  and  the 
cbailer  was  accepted  by  the  loan  and  real-estate 
association  upon  this  conaltion. 

The  next  question  to  be  considered  Is  whether 
the  legislature,  since  the  charter  was  granted, 
has,  1^  general  law,  changed  the  charter,  and 
taken  away  any  of  the  powers  which  were  grant- 
ed under  It  If  It  has,  then  the  corporation  has  no 
right  to  exercise  any  power  which  has  been 
taken  away  by  the  legislature.  It  Is  set  out 
In  the  Information,  and  admitted  by  the  demur- 
rer, that  the  legislature  passed  an  act  concern- 
ing corporations  with  banking  powers,  which 
was  adopted  by  the  people,  by  a  vote  at  an  elec- 
tion held  for  tiiat  purpose,  and  became  a  law  of 
the  state  on  December  6,  1888.  Section  0  of 
the  act  provides  that  an  association  organized 
under  the  act  may  own  such  real  estate  as  Is 
necessaty  In  which  to  do  its  banking  business, 
and  it  may  take  such  other  real  estate  to  which 
it  may  obtain  title  on  the  collection  of  Its  debts, 
but  shall  not  carry  aay  reel  estate  In  Its  assets 
except  ItB  banking  honse  ftir  moie  than  five 


years  after  acqulrmg  title  thereto.  This  pro- 
hibits banks  organized  under  the  state  law  from 
engaging  In  or  carrying  on  a  real-estate  business. 
They  may  own  the  real  estate  In  which  their 
business  is  transacted,  and  they  may,  on  the 
collection  of  debts  due  the  bank,  acquire  real 
estate  in  llQuidatlon  of  Indebtedness  due;  but 
this  must  be  sold  wiOiin  five  years  after  It  Is 
obtained.  To  this  extent,  they  may,  under  the 
banking  act,  own  and  hold  real  estate,  but  they 
cannot  go  any  further  In  tbat  direction.  The 
wisdom  of  the  provision  is  obvious.  The  main 
object  of  establishing  a  bank  is  or  ought  to  be 
to  afford  a  safe  place  for  the  deposit  of  money, 
and  to  accommodate  the  public  by  maldog  loans 
and  discounting  commercial  paper;  but,  If  the 
funds  of  a  bankare  Invested  In  and  tied  up  in  real 
estate,  tiielr  objects  will,  of  necessity,  be  defeat- 
ed. Section  12  ot  the  banking  act  makes  provi- 
sion for  any  corporation  organized  under  the  act 
or  organized  under  the  special  charter  to  change 
the  name, change tbeplaceof  business,  to  Increase 
or  decrease  the  caxtltal  stock,  to  increase  or  de- 
crease the  number  of  directors,  or  to  consolidate 
such  corporation  with  any  other  corporation  hav- 
ing bankli^  powers.  After  providing  the  steps 
to  be  taken  to  make  apy  of  the  changes  speci- 
fied, the  section  contains  the  followtag:  "And, 
provided,  further,  that  any  corporation  with 
banking  powers  availing  itself  of  or  accepting 
the  benefits  of,  or  formed  under,  this  act,  and 
all  corporations  with  banldng  powers  existing 
by  virtue  of  any  special  charter  or  general  law 
of  ibis  state,  shall  be  subject  to  the  provisions 
and  requirements  of  this  act  in  every  particular, 
as  if  organized  under  this  act."  This  provi- 
sion, in  plain  terms,  makes  evety  bank  in  tlie 
state  ot^anlzed  under  a  special  charter  passed 
by  the  legislature  of  the  state  subject  to  the  gen- 
eral banking  act,  and,  hi  so  fot  as  a  charter 
may  conflict  with  the  general  act,  that  charter  Is 
modified  and  changed  by  the  general  banking  act 
In  so  far,  therefore,  as  the  Henderson  Loan 
&  Real-Estate  Association  was  authorized  by  Its 
charter  to  purchase,  hold,  and  sell  real  estate, 
that  power  was  taken  away  by  the  banking  act 
of  1887.  But  it  Is  said  the  proviso  should  be 
construed  as  affecting  the  section  or  paragraph 
to  which  it  Is  annexed  only.  We  do  not  concm: 
in  that  view.  A  proviso  is  something  ingrafted 
upon  a  preceding  enactment,  and  Is  legitimate* 
ly  used  for  the  purpose  of  taking  special  cases 
out  of  the  general  enactment,  and  providing  spe- 
cially for  them.  Potter's  Dwar.  St.  118.  l^iere 
are,  no  doubt,  cases  where  a  proviso  might  be 
confined  as  affecting  the  section  only  to  which 
It  Is  annexed;  but  we  do  not  understand  this 
to  be  the  general  rule.  Here  It  Is  manifest  that 
the  proviso  was  Intended  to  apply  to  the  act, 
and  not  to  a  particular  section;  and,  when  such 
Is  the  case.  It  should  be  given  that  construction. 
But  It  is  said  that  the  language  In  section  12  of 
the  act  of  1887,  "any  corporation  with  laanking 
powers,"  and  "all  corporations  with  banking 
powers  existing  by  virtue  of  any  special  charter 
or  general  law  of  this  state,"  does  not  apply 
to  the  HenderacHi  Loan  &  Beal-Bstate  Assoda- 
timi,  for  the  reason  Oat  under  the  c(uistltutlo& 
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of  1848,  which  waa  'n  force  when  appellant  se- 
cured Its  charter,  a  (»rporatlon  with  banking 
powers  waa  nnderatood  to  be  a  bank  of  Issue.  Zn 
Beed  T.  People,  126  IlL  592,  18  N.  E.  295,  we 
had  occasion  to  consider  somewhat  the  mean- 
ing of  the  words  ''banking  pow^"  as  used  in 
the  oiganic  act  of  1870;  and  we  there  held  that, 
"In  a  commercial  sens^  banks  were  ot  three 
kinds,  to  wit,  of  deposit,  of  discount,  and  of  cir- 
culation; and  a  corporation  authorized  to  re- 
ceive deposits,  discounts,  notes,  and  Invest  the 
proceeds  in  public  securities,  and  dedaie  divi- 
dends, must  be  regarded  as  having  banking 
powon."  Here  the  Henderson  Loan  &  Real- 
Estate  Associatl(m  was  not  empowered  to  issue 
bills  to  circulate  as  money,  but  It  was  author- 
ized to  receive  deports,  loan  mon^,  discount 
notes  and  bins,  buy  and  sell  negotiate  paper 
and  other  securities,  and  there  can  be  no  doubt 
that  It  was  a  corporatlw  with  banking  powers, 
within  the  meaning  of  the  act  of  1887. 

The  next  question  presented  Is  whether  the 
facts  set  up  In  the  second  count  of  tbe  Informa- 
tion were  sufficient  to  authorize  the  Judgment 
It  atvtears  from  the  averments  of  this  count 
that  the  coijKiration  was  organized  and  com- 
menced business  on  Januaiy  11,  1868,  and  con- 
tinued business  undl  April  30,  1878,  when  the 
corporation  went  out  of  business,  and  for  a  pe- 
riod of  15  years,  to  wit,  from  April  30,  1878, 
to  April  10,  1898,  transacted  no  business  of  any 
character  whatever,  but  during  said  period  neg- 
lected and  failed  to  use  or  ezecclse  any  of  tbe 
rights,  powers,  or  franchises  granted  by  the  act 
at  incorporation;  that  while  the  charter  requir- 
ed tbe  stockholders  to  elect  directors  annually 
from  December,  1868,  until  Januaiy,  1875,  no 
election  of  directors  was  had,  and  after  Jan- 
uary, 1875,  no  directors  were  dected  until  tbe 
-year  1893.  Tbe  grant  of  corporate  rights  and 
privUegea  by  the  state,  and  the  acceptance 
appellant  corporation,  created  a  contract,  under 
which  the  corporation  mis  bound  to  exercise  Ito 
corpcnate  rights  and  pow^  and  Its  failure  to 
do  so  for  a  period  of  fifteen  years,  without  any 
excuse  whatever,  constituted  a  gross  and  delib- 
erate violation  of  Its  duties  as  a  corporation. 
By  section  11  of  the  diarter  it  is  expressly  pro- 
vided that  the  charter  shall  be  v<dd  unless  said 
company  shall  organize  and  proceed  to  business 
within  two  years.  From  this  provision  It  Is 
plain  tbat  the  legislature  Intended  that  the  fran- 
chises granted  should  be  used,  and  that  con- 
tinuously; and  as  was  said  by  this  court  in 
People  V.  Kankakee  Biver  Imp.  Co.,  103  lU. 
507,  wliere  a  similar  question  was  lnv<dved: 
The  noncompliance  with  the  requirement  was 
per  se  a  misuser  and  a  cause  of  forfeiture,  as 
for  condition  broken.  The  powers  and  priv- 
ileges conferred  upon  appellant  by  the  diarter 
were  of  a  public  nature.  As  a  corporation  witb 
banking  powers.  It  was  clothed  with  power  to 
receive  deposits  from  the  people,  to  make  loans 
to  tbe  people,  to  discount  commercial  paper,  to 
receive  trust  funds  In  d^oslt,  to  Issue  letters  of 
credit,— All  matters  pertaining  to  the  puUic.  The 
appellant  corporation  having  assumed  those  ex- 
traordinary powers  and  privileges  frun  the  state, 


it  owed  a  duly  to  the  public,  wlilch  U  grossly 
neglected  to  dischaige.  Here  was  a  clear  breach 
of  trust,  which  would  authorize  a.  forfeiture. 
People  V.  Bristol  &  B.  T.  Boad.  23  Wend.  221. 
In  Terrett  v.  'Kijlor,  9  Cxanch.  43,  51,  Mr. 
Justice  Story  said:  "A  private  corporation,  cre- 
ated by  tbe  I^slature,  may  lose  Its  franchises 
by  a  misuser  or  nonuser  of  them;  and  they 
may  be  resumed  by  tbe  government  under  a 
Judicial  Judgment,  tiptm  a  quo  warr^mto  to  as- 
certain and  enforce  the  forfeiture.  This  is  tbe 
common  law  of  the  land,  and  Is  a  tacit  condi- 
tion, annexed  to  the  creation  of  every  such  cor- 
poration." Chesapeake  &  O.  Canal  Co.  v.  Bal- 
timore &  O.  B.  Co.,  4  GUL  &  J.  1,  121:  "It 
may  be  dissolved  by  a  forfeiture  of  its  charter, 
through  abuse  or  neglect  of  its  franchisee,  as  for 
condition  broken;  there  being  a  tacit  condition 
In  every  such  grant  tbat  the  corporation  sTmH 
act  up  to  the  end  of  Its  institution." 

We  think  the  Judgment  of  the  court  warranted 
by  the  facte^  and  It  wlU  be  affirmed.  Affirmed. 


a63  III.  207) 

EVANS  y.  PIBBCE. 
(Supreme  Court  of  Illinois.    Nov.  11,  1896L) 

SuPRSMB  COCBT — JORISDICTION. 

The  state  is  not  interested  (Practice  Act.  S 
88)  In  mandamus  proceedings  to  compel  uie 
treasurer  of  the  state  normal  school  to  pay  the 
salary  of  a  teacher,  bo  as  to  authorise  on  a^h 
peal  direct  to  the  auprraie  court 

Appeal  from  circuit  court,  Jackson  county; 
A.  K.  Vidcers,  Judge. 

Manda  mus  proceeding  by  J.  M.  Pierce 
against  J.  M.  Bvans.  There  was  a  judgment 
for  plalntiir,  and  defendant  appeals.  Dis- 
missed. 

Youngblood  &  Schwartz,  for  appellant  B. 
J.  McBlvain,  for  appellee. 

BAKEB,  J.  J.  M.  Pierce  filed  In  the  Jadc- 
aon  chi:uit  court  hla  petition  for  a  writ  ot 
mandamus  against  J.  UL  Evans.  He  stated 
In  his  petition  that  he  has  been  employed  since 
September  1,  1892,  as  one  of  the  teachers  In 
the  Southern  Illinois  Normal  University,  at 
Carboudale,  Ill«  at  a  salary  of  ¥1,200  per  year, 
payabte  In  monthly  Instollments  of  $100  each; 
that  said  university  is  owned  and  controlled 
by  the  state  of  Illinois,  and  Is  managed  a 
board  of  trustees  appointed  by  the  governor 
of  the  state;  that  said  lx)ard  of  trustees  ap- 
pointed a  registrar  for  the  unlverdty,  whose 
duty  It  was  to  make  out  the  pay  roil  for  each 
month  of  all  persons  who  are  teaching  or  per- 
forming other  work  for  said  university;  that 
said  registrar  made  and  prepared  a  pay  roll 
of  and  for  all  persons  teaching  for  said  uni- 
versity for  the  month  of  July,  1893;  tbat  said 
trustees  appointed  a  treasurer  for  said  unlver* 
sity,  whose  duty  it  was  to  have  the  custody 
and  care  of  such  funds  as  are  appropriated  tqr 
the  legislature  of  said  state  for  the  operating 
expenses  of  said  university,  and  to  pay  the 
same  out  to  such  persons  appearing  upon  the 
pay  roll  of  said  university  so  prepared  said 
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r^Astrar.  The  petition  also  states  that  the 
petitioner  was  one  of  the  persons  so  appearing 
upon  the  pay  roll  of  said  university  for  the 
month  of  July,  1893,  as  one  of  the  teachers 
employect  by  the  said  trustees,  and  that  there 
is  due  him  for  said  month,  as  such  teacher, 
the  sum  of  $100;  that  one  J.  M.  Evans  was 
then,  and  Is  now,  the  treasurer  of  said  unl- 
rerslty,  and  that  he  had  on  hand  then,  and 
has  now,  funds  of  said  state  with  which  to 
pay  petitioner -for  his  services  for  said  month 
of  July;  that  said  petitioner  has  demanded  of 
said  Evans,  as  such  treasurer,  bis  pay  for  the 
month  of  July  aforesaid,  and  said  Evans  has 
refused  to  pay  the  same.  And  petitioner  prays 
for  a  writ  of  mandamus  against  said  Evans, 
commanding  him  forthwith  to  pay  petitioner 
the  sum  of  $100  for  the  month  of  July,  1893, 
etc.  Evans,  the  defendant,  Qled  his  plea  and 
answer,  which,  among  other  thln^,  alleges 
that  the  funds  belonging  to  the  university  and 
tn  the  hands  of  Its  treasurer  were  deposited, 
and  kept  in  tbe  private  bank  of  Bichart  & 
Campbell,  at  Carbondale,  III.;  that  on  or 
about  the  1st  day  of  August.  18»3,  said  D.  B. 
Parkinson,  as  such  registrar,  presented  to  him 
(Evans,  treasurer,  as  aforesaid),  and  with  ^e 
consent  of  said  Pierce  therein,  the  pay  roll  of 
said  university,  and  demanded  payment  there- 
of; that  there  appeared  to  be  due  on  said  pay 
roll  to  plalQtllT  ¥100  salary  for  the  month  of 
July,  1893;  that  thereupon  the  said  Evans,  at 
the  request  of  D.  B.  Parkinson,  drew  his  draft 
on  said  Rlcbart  &  Campbell,  payable  to  said 
Pierce  at  dght,  for  $100  (that  being  the 
amount  in  fuU  then  due  plaintiff  from  said 
university),  and  then  and  there  delivered  said 
draft  to  said  Paililnson,  which  he  (Evans) 
avers  said  plaintifF  accepted,  through  said 
registrar,  in  full  satisfaction  of  said  sum  of 
muney  then  due  him;  that  at  that  time  said 
D.  B.  Pari£li]s(m  and  said  plaintiff,  Pierce, 
both  resided  in  the  city  of  Carbondale.  which 
Is  the  same  city  where  said  bank  of  Richart 
&  Campbell  was  located.  And  defendant  fur- 
ther avers  that  at  that  time,  and  up  until  the 
21st  day  of  August,  1883.  said  Rlcbart  & 
Campbell  had  funds  In  their  bank  out  of 
which  said  draft  could  and  would  have  been 
paid,  bad  tbe  same  been  presented  to  said 
bank  for  payment  either  by  the  plaintiff  or 
the  said  D.  B.  Parkinson,  end  that  said  draft 
was  not  presented  to  the  said  bank  of  Richart 
&  Campl>ell  for  payment  until  after  the  22d 
of  August,  1883;  that  said  Richart  &  Camp- 
bell failed  and  suspended  payment  on  the 
22d  day  of  August.  1883,  whereas  said  Evans 
avers  that  because  of  the  failure  of  said 
Parkinson  and  said  plaintiff.  Pierce,  to  pre- 
sent said  draft  for  payment  to  the  said  tiank 
of  Richart  &  Campbell  within  a  reasonable 
time  after  Its  date,  said  plaintiff  bas  forfeited 
all  right  of  action  against  the  defendant  for 
payment  thereof,  etc.  Such  further  proceed- 
ings were  afterwards  had  In  the  cause  as  that 
final  Judgment  was  rendered  against  tbe  de- 
fendant,' and  a  peremptory  writ  of  mandamus 
awarded.  This  appeal  was  then  taken. 
Y.45N.£.no.8— 10 


We  find  ourselves  miable  to  avoid  the  c<xi- 
clusion  that  the  appeal  to  this  court  was  un- 
advisedly taken,  and  that  we  are  without  Ju- 
risdiction to  entertain  it  The  case  does  not 
involve  a  franchise  or  freehold,  or  the  valid- 
ity of  a  statute,  or  the  construction  of  the  con- 
stitution. The  state  Is  Dot  Interested  in  It  as 
a  party  or  otherwise,  and  It  does  not  relate  to 
revenue.  Section  88  of  the  practice  act,  as 
amended  in  1879  (Laws  1870,  p.  222);  section 
8  of  the  appellate  court  act,  as  amended  in 
1S87  (Laws  1887,  p.  156).  The  appeal  Is  dis- 
missed. Leave  is  given  to  withdraw  the  rec- 
ord, abstracts,  and  briefs  from  tbe  files.  Ap- 
peal dismissed. 

(168  111.  65!} 
STAR  BREWERY  CO.  v.  PRIMAS. 

(Supreme  Court  of  Illinoia.    Nov.  11,  1896.) 
Nboativb  Covbsast— Bkbacb— Isjosctios — Ao- 

QOIEaCBWCB— W  A ITBK. 

1.  A  provIsfcMi  In  a  deed  that  "the  premises 
hereby  conveyed  are  not  to  be  used  for  boIood 
or  dramshop  pnrjwaes"  is  a  negative  covenant, 
and  not  a  condition. 

2.  Equity  will  enjoin  the  breach  of  an  ex- 

{iress,  negative  covenant,  though  no  substantial 
njury  is  cansed  by  tbe  breach,  and  though  the 
damages,  if  any,  may  be  rea>verabla  at  law. 
59  111.  App.  581,  affirmed. 

S.  Id  a  bill  to  enjoin  a  grantee  from  violating 
a  restriction  under  which  property  was  convey- 
ed to  him,  the  bill  is  raffident,  if  it  sets  out  the 
anbstance  of  the  clause,  whether  the  pleader 
call  it  a  "condition"  or  a  "covenant." 

4.  A  proviBion  in  a  deed  that  the  premises 
conveyed  "are  not  to  be  used  for  salow  or  dram- 
shop purposes"  merely  prevents  the  use  of  a 
particular  piece  of  imi>erty  In  a  certain  way, 
and  is  not  void  as  in  reatraUit  of  trade. 

5.  Where  it  Is  songht  to  defend  against  the 
mforcement  of  a  negative  covenant  ou  the 
ground  that  the  character  of  the  neighbcHrhood 
has  so  changed  as  to  defeat  the  purpose  of  the 
covenant,  it  mnat  be  shown  that  tbe  change  in 
circumstances  has  resulted  from  scnne  acts  of 
the  grantor  in  the  deed,  or  those  holding  under 
him,  or  that  the  enforcemnit  of  the  covenant 
will  work  a  serions  injary  to  tbe  property  or 
prop«>ty  rights  of  the  grantee  in  the  deed,  or 
the  party  against  whom  it  is  sought  to  be  en- 
forced. 

6.  Where  the  breach  of  a  nefjative  covenant 
bos  been  enjoined  by  parties  other  than  the 
grantor  in  the  deed,  it  is  unnecessary  for  the 
grantor  to  adopt  proceedings  of  his  own  to  stop 
it,  and  his  failure  to  do  so  is  not  an  acquiescence 
in  the  breach. 

7.  Where  a  dramshop  has  beeo  nected  in  vio- 
lation of  an  express,  negative  covenant  that  the 
premises  convened  were  not  to  be  used  for  such 
a  purpose,  the  fact  that  the  grantor  in  the  deed 
enterra  the  dramshop  at  one  time,  and  drank 
some  beer  there,  does  not  show  an  acqaiesceoee 
in  the  breach,  where  it  does  not  further  ap- 
pear that  he  intended  to  rtiinqulsh  a  known 
right. 

Appeal  from  appellate  comt.  Fourth  dls- 
trlct 

Bill  by  William  Frimas  asalnst  the  Star 
Brewery  Company  and  Edward  Johnaon  to 
enjoin  tbe  violation  of  a  negative  covenant: 
From  a  judgment  affirming  a  Judgment  In 
favor  of  complainant  (58  lU.  App.  581),  de- 
fendant company  appeals.  Affirmed. 

This  is  a  bill  filed  by  appellee  against  the 
i^pellant  company  and  one  Edward  Johnson 
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to  enjoin  them  from  in  any  manner  using, 
or  authorizing  the  nae  of,  certain  premises 
for  saloon  or  dramshop  purposes  so  long  as 
the  complainant  owns  the  bouse  known  as 
the  "Bluff  Saloon."  Answer  and  replication 
were  filed,  and  a  decree  was  rendered  by  the 
circuit  court  granting  a  [>erpetual  Injunction 
In  accordance  with  the  prarer  of  the  bill. 
This  decree  has  been  affirmed  by  the  appel- 
late court  (50  III.  App.  581),  and  the  object 
of  the  present  appeal  is  to  rerlew  such  judg- 
ment of  affirmance.  In  their  opinion  the  ap- 
pellate court  make  the  following  statement 
of  focts:  "The  appellee  was  the  owner  of  a 
saloon  building  and  premises  he  had  pur- 
chased ftom  one  Anna  Hansllcb,  situated 
in  Glen  Oarbon,  known  as  the  'Bluff  S^oon,* 
wbidi  In  February.  1891,  be  leased  to  one 
William  Winters,  who  ran  tbB  saloon  until 
NoTember,  1891,  when  appellee  leased  It  to 
the  St.  LoulB  Brewing  Association,  who  sub- 
let to  the  f^m  of  Martin  &  Paul  for  saloon 
purposes,  and  they  so  used  it  On  the  18th 
day  of  AnguBt,  1891,  liie  vpellee  sold  and 
conveyed  to  William  Winters  a  vacant  lot 
situated  near  the  said  Bluff  Saloon,  which 
deed  contained  the  following  clause:  The 
premises  hereby  conveyed  are  not  to  be  used 
for  saloon  or  dramshop  pori>oses  so  long  as 
the  grantor  owns  the  house  f ormeriy  owned 
by  Hanslick.'  Winters  proceeded  to  erect  a 
large  house  on  said  lot,  which  was  after- 
wards, in  May  and  June.  1892,  used  by  him 
for  saloon  purposes,  but  he  was  restrained 
from  continuing  In  the  bustnesa,  on  the  com- 
plaint of  the  St.  Lonls  Brewing  Assotiatlon 
and  Martin  &  Paul,  with  whom  Winters  had 
contracted,  on  their  purchase  of  bis  fixtures 
in  t|ie  Bluff  Saloon,  not  to  keep  a  saloon 
within  one  mile  of  the  Bluff  Saloon.  The 
Star  Brewery  Company  desired  to  purchase 
the  Winters  property  for  the  purpose  of  es- 
tablishing a  saloon,  and,  having  learned  of 
the  restriction  clause  In  the  deed  conveying 
it  to  Winters,  sought  to  obtain  a  written  re- 
lease from  appellee,  which  he  refused  to 
give.  Winters  also  sought  to  obtain  such  re- 
lease, and  offered  to  pay  $30  therefor,  but 
appellee  unquallSedly  refused  to  grant  it 
Notwithstanding  this  refusal,  the  Star  Brew- 
ery Company  purchased  the  property  of 
Winters  on  the  20th  day  of  May,  1893,  and  es- 
tablished one  Johnson  in  the  saloon  business 
there  In  July  thereafter.  On  the  13th  of 
September  the  bill  in  this  case  was  filed  by 
appellee  to  restrain  such  use  of  the  property, 
he  still  remaining  the  owner  of  the  Bluff  Sa- 
loon." 

Knl^l  &  Koplequet,  for  appellant.  Tra- 
vons  &  Wamock,  fiH-  appellee. 

MAGBTIDEB,  0.  J.  (after  stating  the  facts). 
The  question  In  this  case  relates  to  the  force 
and  effect  of  the  restriction  clause  contained 
In  the  deed  executed  on  August  18, 1891,  by 
the  appellee  to  Winters,  and  also  to  the  ex- 
tent to  which  that  clause  is  binding,  If  at 


all,  upon  the  appellant,  holdii^  under  a  deed 
executed  to  It  by  Winters  on  May  20,  1803. 
The  clause  in  question  is  as  follows:  "The 
pranises  hereby  conveyed  are  not  to  be  used 
for  Bal0(ni  or  dramshop  purposes  so  long  as 
the  grantor  owns  the  house  formerly  owned 
by  Hanslick."  The  deed  from  appellee  to 
Winters  refers  to  a  conveyance  previously 
made  on  January  19, 1891,  by  Anna  HansUck 
to  appellee,  and  It  Is  conceded  that  the  house 
formerly  owned  by  Hanslick  is  what  Is 
known  as  the  **BIuff  Saloon."  The  tract  pur- 
chased by  appellee  from  Anna  Hanslick  was 
about  four  acres,  of  which  the  premises  sold 
by  him  to  Winters,  and  which  Winters  con- 
veyed to  api>ellant,  are  a  part.  The  Bluff 
Salo<m  was  situated  upon  the  part  of  the 
four  acres  retained  by  appellee,  and  not  sold ' 
to  Winters.  The  deed  from  Winters  to  ap- 
pellant doea  not  contain  the  clause,  but  the 
deed  from  appellee  to  Winters  was  on  record 
when  appellant  bought  the  premises  and  ac- 
cepted a  deed  thereof.  In  addition  to  the 
constructive  notice  aff<Hrded  by  the  record, 
appellant  had  actual  notice  that  the  clause 
in  question  was  in  the  deed  to  Winters,  be- 
ciuise  both  appellant  snd  Wint^  tried  to 
Induce  appellee  to  execute  a  written  release 
of  the  restriction  imposed  by  the  clause,  and 
ofTcred  to  pay  him  money  to  do  so,  l>efore  ap- 
pellant made  Its  purchase  of  the  premises 
from  Winters,  together  with  the  building 
erected  thereon  by  Winters.  The  house  call- 
ed the  "Bluff  Saloon"  Is  stIU  owned  by  ap- 
pellee. With  the  knowledge  of  such  owner- 
ship, and  with  the  further  knowledge  of  the 
restrictive  clause  In  question,  and  of  appel- 
lee's refussi  to  make  a  written  release  of  the 
restriction,  appellant  bought  the  property  for 
the  purpose  of  using  It  tor  saloon  purposes, 
and  In  July.  1893.  placed  Johnson  in  posses- 
slm  thereof,  who  at  once  opened  a  saloon 
in  the  building  built  thereon  by  Winters, 
and  from  July  19,  1803,  up  to  the  time  of 
the  commencement  of  this  suit,  kept  a  sa- 
loon there.  Under  these  circumstances,  is 
there  any  reason  why  on  Injunction  will  not 
He  to  restrain  a  use  of  the  property  which 
Is  contrary  to  the  terms  of  the  clause  in 
question? 

The  first  reason  urged  by  appellant  why  the 
rdlef  asked  tor  should  not  be  granted  Is  tbat 
the  bill  calls  the  danse  in  question  a  "condi- 
tion," whereas  it  Is  alleged  to  be  a  more  re- 
strictktn.  The  bill  alleges  tbat  the  premises  in 
questim  were  conveyed  by  appellee  to  Winters 
upon  conditicm  that  th^  should  not  be  used  for 
saloon  purposes  as  long  as  complainant  re- 
nuUned  the  owno-  ot  a  house,  fnrne^  owned 
by  Anna  Hanslick,  known  as  the  "Bluff  Sa- 
lotm,"  situated  on  another  piwtlott  oC  the  tract 
bought  from  her  by  appellee;  that  said  Bluff 
Salocm  is  used  by  appellee's  tenants  fac  aakxm 
and  dramshop  purposes;  that  such  tenants  pay 
a  higher  rent  by  reason  ot  the  agreement  to  pre- 
vent the  use  of  any  other  land  owned  hy  appel- 
lee tar  the  same  purpose;  and  tbat  the  pr»u- 
Ises  deeded  to  Wlntos  are  so  located  wlOi  ref- 
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erence  to  the  Blntf  Saloon  as  to  make  a  saloon 
bufilDGfis  prosecuted  on  said  premjses  a  oom- 
peting  bUBtneaB,  tboeby  lednclng  the  rental 
value  <tf  the  BIufF  Saloon.  Gonditfons,  bestdea 
bdng  express  or  Implied,  may  be  precedent  or 
anheeqnrait  A  pi«ced«it  condition  Is  me  which 
must  take  place  before  the  estate  can  vest  or 
be  mlw^ed,  and,  tf  land  Is  coaveyed  upon  a 
precedent  condition,  the  title  will  not  pasa  nntll 
tlie  condltkm  Is  peii!onned.  A  sobaeanait  ctm- 
dltlon  Is  one  whidi  operates  upon  an  estate  al- 
ready created  and  vested,  and  renders  It  liable 
to  be  defeated.  A  deed  npon  condition  subse- 
qnoit  conTcys  the  fee  when  It  is  executed,  btct 
the  fee  passes  subject  to  the  ctHitingaicy  ot  be- 
ing defeated  as  provided  in  Hie  condltioD,  the 
grantor  having  the  power  of  re-entry  vpoa  cm- 
dUfon  brcAm;  and.  if  there  is  a  Ineach  of  the 
ccmditlw,  the  estate  CMittnues  in  the  grantee 
nntn  defeated  by  actual  entry.  Whether  a 
otmditkm  Is  precedent  or  subsequent  d^prads 
npon  the  Intentltm  ol  the  parties.  At  conuncHi 
law  no  one  but  the  grantor,  or  his  heirs,  could 
enter  fbr  a  breach  of  a  condition  subsequent 
2  Washb.  Beal  Prop.  <6tb  Bd.)  maig.  pp.  446- 
447;  Maitlnd.  Conv.  9  124;  2  DevL  Deeds,  §S 
868,  969;  3  Am.  &  Bug.  Enc.  Law.  p.  423,  and 
cases  cited.  I^ere  is  nothing  in  tiie  language 
of  the  deed  under  conslderatkm  to  indicate  that 
It  Is  a  deed  upon  condition  precedoit  car  snbae* 
quent  The  wwds  "upcn  condltlMi"  are  not 
used.  There  is  no  provision  for  re-entry  in  case 
ol  a  breach  ot  tbe  covenant  Such  a  pxovlskKi 
nsually  Indicates  an  intent  to  create  a  omdi- 
tlMi  subsequent  Sew  v.  Tralnor.  150  IlL  ISO, 
37  N.  X.  223.  Conditions,  eitiecially  conditions 
subsequent,  are  not  favmed  hi  law,  because 
they  tend  to  defeat  estates;  and  courts  are 
Indined  to  ctmstme  clauses  In  deeds  as  cove- 
nants, rather  than  conditiims.  Gallabar  v.  Her- 
bert, 117  m.  160.  7  N.  B.  511.  The  clause  here 
hi  the  deed  to  Winters,  lliougli  It  Is  not  a  "con- 
dition," within  the  legal  di^tkm  <A  that  term, 
Is  a  negative  covenant  Bqulty  will  Int^ose 
by  Injunction  to  prevent  the  breach  ct  n^atlve 
covenants  annexed  to  teases  or  deeds.  The  ^n- 
Ubltku  at  tltdr  breach  Is  indirectly  an  enftsce* 
meat  of  their  specific  pCTformance.  Bqulty 
will  Interftse  by  InJunctKm  to  prevent  the 
breach  of  an  express,  negative  coveiflnt,  even 
though  no  substantia]  Injury  Is  caused  by  such 
breach.  It  win  also  so  Interftte  even  though 
the  damages.  If  any,  may  be  reoovoable  at 
law.  The  reason  Is  that  the  owner  of  land, 
BdUng  <x  leasing  It  niay  Inidst  upon  Jort  such 
covenants  as  he  pleases,  touching  the  use  and 
mode  of  enjoyment  of  the  land.  He  has  a 
right  to  define  the  Injury  for  himself,  and  the 
party  oontraetlng  with  him  must  abide  by  the 
definition.  Steward  v.  Winters.  4  Sandf.  Ch, 
687;  2  High,  InJ.  (3d  Bd.)  H  1142,  IISS;  Goal 
Go.  V.  Schmlssem-.  136  in.  871,  25  N.  B.  795. 
It  can  make  do  difEerence  that  the  bin  In  this 
ease  calls  the  restrictive  danse  a  "condition," 
Iiutead  of  calling  it  a  "negative  covenant" 
The  substance  of  the  clause  Is  set  forth  In 
flie  Mil,  and  whether  or  not  It  Is  a  condition 
or  a  covenant  Is  a  matter  for  the  court  to  de- 


termine. As  It  is  a  negative  covenant,  there 
Is  no  reason  why  Ite  breach  may  not  be  en- 
joined. There  Is  nothing  Illegal  in  the  nature 
of  the  contract  Itself.  It  is  not  void  as  being 
in  restraint  of  trade,  because  It  is  not  a  con- 
tract in  general  rratralnt  of  trade,  but  mere- 
ly prevents  the  use  of  a  particular  piece  of 
property  In  a  certain  way.  Restrictions  Im- 
posed upon  the  use,  which  are  not  undue,  but 
limited  only,  are  not  In  violation  of  law. 
Duncan  v.  Kallwi^  Co..  85  Ky.  4  8.  W. 
228.  While  It  Is  true  that,  where  land  is  con- 
veyed In  fee,  restrtctlons  in  the  use  are  not 
fkvored,  yet  It  is  also  true  that  where  the 
Intention  of  tbe  parties  Is  clear  in  tbe  crea- 
tion of  restrictions  upon  the  use  of  a  grantee, 
Gourte  win  enforce  tbe  same.  Hutchinson  v. 
UMch,  145  in.  336,  31 N.  B.  656. 

The  second  reason  why  It  is  Insisted  tiiat  ap- 
peUee  Is  not  entitled  to  the  relief  prayed  for 
Is  that  there  has  been  sudd  a  change  In  the 
drcnmstances  as  to  render  the  restriction  nse- 
kss  and  of  no  value  to  aiq^Uee.  The  change 
in  drcnmstances  beie  referred  to  is  the  fact 
that  when  the  deed  to  Winters  was  executed 
Uiere  were  only  two  saloons  in  the  neighbor- 
hood, whereas  at  the  time  of  tbe  hearing  there 
were  eight  saloons  In  the  neighborhood.  Tbe 
Idea  of  counsel  for  sibilant  seems  to  be  that 
Iiasmuch  as  there  are  other  saloons,  not  upon 
the  land  sold  by  appdlee  to  WIntens,  which 
ocHupete  witii  the  Bluff  Saloon,  situated  upon 
tbe  portion  of  the  land  retained  by  appellee^ 
therefore  tbe  competition  of  the  saloon  operat- 
ed by  appellant'i  tenant  upcm  the  land  sold  to 
Winters  wUl  do  appeUee  no  harm.  The  ptoot 
shows,  as  matter  of  fact,  that  the  ssloons 
started  slnro  the  sale  to  Winters  are  located 
at  long  distances  from  the  Bluff  Saloon,— one 
at  a  distance  of  700  or  800  yards,  one  at  a  dis- 
tance of  1,150  yards,  one  at  a  distance  of  300 
yards,  one  at  a  distance  of  a  mUe,  etc,— and 
that  the  salo<m  in  the  building  erected  Win- 
ters on  the  land  now  owned  hy  appelant  takes 
away  trade  from  the  Blpff  Saloon,  and  is  ao 
injury  to  It.  The  contention  that  tbe  estab- 
lishment of  the  additional  saloons  renders  the 
covenant  useless  and  of  no  value  to  the  appel- 
lee is  not  supported  by  the  evidence  There 
are  anthorttieB,  referred  to  by  anieilanfs  coun- 
sel, whldi  hcOA  that  It  the  character  of  tiie 
n^^borhood  has  so  dianged  as  to  defeat  the 
purpose  of  the  covenant  and  thus  rend«:>  its 
oiforcement  nnreasonaUe,  It  wlU  not  be  en- 
forced. But  In  most  cases  where  this  doc- 
trine has  been  applied,  It  will  be  found  that 
two  elements  exist  which  are  not  found  in  the 
present  case,  namely:  Fhrst,  tbe  diange  In 
drcnmstances  has  resulted  from  some  act  or 
acts  of  the  grantor  In  the  deed,  or  of  those 
holding  nnder  him;  secraid,  tibe  enforcement  of 
the  covenant  win  work  a  serious  Injury  to  the 
property  or  property  rights  of  the  grantee  in 
the  deed,  or  of  tbe  party  against  whom  it  is 
sought  to  enforce  the  covenant  It, Is  true, 
as  8  goieral  tiling,  where  tlie  acte  of  the  gran 
tor,  or  tiiose  deriving  their  titie  under  him, 
have  altered  the  character  and  conditions  of 
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the  adjoining  lands  bo  as  to  moke  the  restric- 
tion of  the  covenant  Inapplicable  according  to 
the  intent  and  spirit  of  the  contract,  that 
courts  of  equity  refuse  to  interfere  by  injunc- 
tion to  prevent  a  breach  of  the  covenant,  and 
leave  the  parties  to  their  remedy  at  law. 
Duke  of  Bedford  v.  Trustees  of  British  Mu- 
seum, 2  Mylne  &  K.  552;  Page  v.  Murray, 
46  N.  J.  Eq.  325,  19  Atl.  11;  Doncan  v.  BaU- 
way  Co.,  86  Ky.  525,  4  S.  W.  228;  Pe^  v. 
Matthews,  L.  B.  3  Eg.  515;  Roper  v.  Wil- 
liams, 1  Turn.  &  B.  18;  2  High,  InJ.  (3d  Ed.) 

1  1158;  Sayera  v.  Collyer,  28  Ch.  Div.  103. 
But  in  the  present  case  the  new  saloons  were 
not  upon  app^ee's  land;  nor  was  appellee, 
nor  any  one  holding  under  him,  responsible  for 
their  existence.  The  change  produced  by 
opening  the  new  saloons  was  not  his  act,  nor 
the  act  of  any  party  claiming  through  or  under 
him.  Where  the  change  in  the  condition  of 
the  surrounding  property  Is  such  that  a  per- 
formance of  the  covenant  In  the  deed  would 
Injure  the  grantee's  property,  or  make  It  yield 
leas  profit,  or  make  It  Incapable  of  yielding  any 
profit,  the  covenant  will  not  be  enforced,  as 
being  nnreaaonable  and  oppressive.  Where, 
for  Instance,  the  covenant  required  Qiat  only 
dwelling  houses,  or  dwelling  bouses  of  a  cer- 
tain price,  should  be  erected,  and  that  the 
premises  should  not  be  used  for  trade  or  busi- 
ness, and  the  neighborhood  ha&  so  changed 
that  (nUy  dwelling  houses  of  a  cheaper  kind, 
or  houses  for  trade  or  business,  would  be  prof- 
itable, the  court  refused  to  enforce  by  Injunc- 
tion a  performance  of  the  covenant.  Page  v. 
Murray,  supra;  Jackson  v.  Stevenson,  156 
Mass.  496,  31  N.  E.  691;  Trustees  of  Colum- 
bia College  V.  niacher,  87  N.  T.  311;  Amer- 
man  v.  Deane,  132  N.  T.  355,  30  N.  E.  741; 

2  Devi.  Deeds,  S  943.  Here,  however,  it  can- 
not be  said  that  the  establishment  of  the  new 
saloons  will  make  the  performance  of  the  cov- 
eaant  by  appellant  any  more  Injurious  to  its 
interest  than  was  the  case  before  the  new 
saloons  were  establisljed.  The  proof  does  not 
show,  nor  Is  it  a  fact,  that  if  appellant  com- 
Xklles  with  the  contract,  by  not  using  its  prem- 
ises for  saloon  purposes,  its  property  will  yield 
less  profit,  or  be  injured  in  any  way,  by 
reason  of  the  change  In  the  drcumstances 
brought  about  by  the  opening  of  other  saloons 
in  the  neighborhood.  The  change  in  the  char- 
acter of  the  neighborhood  cannot  have  the  ef* 
feet  of  making  a  .compliance  with  the  covenant 
unreasonable  or  oppressive.  On  the  contrary, 
It  would  seem  that  a  violation  of  the  covenant 
by  the  use  of  the  premises  for  saloon  purposes 
would  be  attended  with  more  injury  after  ttian 
before  the  opening  of  the  new  saloons,  by  rea- 
son of  the  competition  produced  by  the  latter. 

In  the  third  place.  It  Is  contended  by  ap- 
pellant that  ap[>ellee  has  acquiesced  In  the  use 
of  the  premises  by  his  grantees  for  saloon  pur- 
poses, and  Is  estopped  by  bis  acts  from  deny- 
ing their  right  to  so  use  such  premises.  Ac- 
quiescence cannot  be  inferred  from  delay  in 
the  taking  of  steps  to  prevent  the  violation  of 
tbe  covenant,  because  the  facts  do  not  show 


any  very  great  delay.  Jolmson,  as  tenant  of 
Winters,  opened  a  saloon  on  the  premises  In 
question,  and  operated  it  during  a  part  of  tbe 
months  of  May  and  June,  1692,  but  he  was  at 
once  enjoined  by  other  parties,  with  whom 
Winters  liad  agreed  not  to  run  a  saloon  for  five 
years  within  a  radius  of  one  mile  of  the  BlufF 
Saloon;  and,  as  the  use  of  the  ptemises  for 
the  forbidden  puix>ose  was  thus  stopped  by 
others,  it  was  unnecessary  for  appellee  to 
adopt  proceedings  of  his  own  for  the  purpose 
of  stopping  it.  Johnson,  as  tenant  of  appe- 
lant, again  began  to  use  tbe  premises  for  sa- 
loon purposes  on  July  19,  1893;  but  in  less 
than  two  months  thereafter,  to  wit,  on  Septem- 
ber 13,  1893,  appellee  filed  this  bill  to  ^ohi 
the  violation  of  tbe  covenant  Where  a  party 
seeking  to  enforce  a  covenant  not  to  carry  on 
a  trade  In  a  house,  which  had  been  violated  by 
the  use  of  tbe  house  for  a  beer  shop,  knew  for 
a  period  of  three  years  that  the  boose  was 
vseA  for  a  beer  shop,  and  had  himself  bought 
beer  at  the  shop,  it  was  held  that  be  had  ac- 
qniesced  In  such  violation  of  the  covenant,  and 
had  lost  the  right  to  enforce  It  by  injunction  or 
a  suit  for  damages.  Bayers  v.  Collyer,  supra. 
But  here  there  was  not  only  no.  dehiy,  with 
knowledge  of  the  violation,  for  any  such  period 
as  three  years,  but  proceedings  were  instltnted 
to  restrain  such  violation  within  a  very  abort 
time  after  the  forUdden  use  was  resorted  to. 

Nor  can  It  be  said  that  the  entry  of  appel- 
lee into  Johnson's  saloon  ht  May  or  Jmie,  18^, 
and  the  fact  that  he  drank  some  beer  there  at 
that  time,  amount  to  acquiescence  or  waiver. 
A  waiver  is  the  intentional  relinquishment  of 
a  known  right.  Involving  both  knowledge  of 
the  existence  of  the  right,  and  an  intention  to 
relinquish  it  Perln  v.  Parker,  126  111.  201. 
18  N.  B.  747.  That  appellee  did  not  Intend 
to  relinquish  his  right  to  enforce  the  cove- 
nant by  what  he  did  in  1892  Is  shown  the 
fact  tliat  he  refused  In  May,  1893,  to  execute  a 
wHtten  waiver  or  release  of  tbe  restriction, 
when  requ«rted  to  do  so  liy  both  Winters  and 
appellant.  That  Winter  and  appelant  did  not 
regard  the  restriction  as  having  been  waived,  or 
Its  violation  acquiesced  in,  by  aj^KlIee,  by  any- 
thing done  before  May,  1893,  is  evident  from  the 
fact  that  they  endeavored  at  that  time  to  pro- 
cure a  release,  thweby  treating  the  covenant 
as  being  in  force.  Whether  the  right  to  equi- 
table rdlef  is  affected  by  acqtUeacence  de- 
pend^ upon  the  clrcnmstances  of  each  case, 
and  the  facts  may  be  inquired  into,  in  order 
to  determine  tbe  validity  of  such  a  defeiue. 
Jackson  v.  Stevenson,  supra.  "An  ovmer  may 
neglect  to  object  to  infractions  of  restricUona 
to  some  extent,  without  losing  his  rt^t  to  en- 
force tbe  restrictions  when  they  more  dearly 
and  seriously  affect  him."  Id. 

We  concur  In  tbe  following  statement  made 
by  the  appellate  court  in  their  opinion  in  this 
case:  "We  do  not  find  there  was  a  waiver  of 
the  restriction.  It  is  not  natural  that  appel- 
lee should  unqualifiedly  and  firmly,  on  differ- 
ent occafll(Hi8,  after  earnest  persuasion,  and 
the  offer  of  a  money  constderatlaa,  refuse  to 
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rdease  anch  KstrlcHon  In  writing,  and  at  ttie 
same  time  Terball7  consent  to  release  the 
same,  without  any  considantlon,  when  the 
tendency  would  be  to  depredate  the  rental 
▼sine  of  his  property."  The  gronnds  nrged 
by  appellant  against  the  enforcement  of  the 
corenant  are  not  well  taken.  The  Judgment 
of  the  appellate  court  Is  affirmed.  Affirmed. 


(U4  m.  tts) 

TROTTIDB  T.  BABBBTT  et  al. 
(Supreme  Court  of  Illinoia.    Nor.  20,  1896.) 

BISTABt-ISHMBNT   OF   HidaWAT  —  KeodLABITT  OF 

Froobbdiiios—PkiwaPaoibEtidbkcb— Report 
or  SuPBKTiBOsa— Wass  Road  Opbnbd. 

1.  Under  Hnrd's  Ber.  St.  1881,  c.  121,  |  91, 
making  the  records  of  the  town  clerk,  relating 
to  the  efltabJiBhment  of  a  road,  prima  facie  en- 
dence  that  all  the  necessary  antecedent  prOTl- 
Bions  have  been  complied  with,  a  final  order  of 
the  highway  Bupervisora,  which  states  that  dam- 
ages were  agreed  upon,  proves  prima  fade  that 
a  person  who  the  petition  for  the  road  showa 
waa  the  owner  of  land  orer  which  It  waa  to 
pass  executed  a  release. 

2.  Though  a  road  must  be  opened  within  the 
time  prescribed  by  Btatute,  it  is  not  necessary 
that  all  the  work  should  be  done  if  the  road  is 
BO  opened  as  to  permit  of  travd  along  the  line 
thereof  substantially  as  located. 

Appeal  from  chicult  coort,  Wayne  county;  O. 
O.  Bogge,  Judge. 

Bill  by  Samuel  Trotter  against  James  T.  Bar- 
rett and  others  to  enjoin  the  opening  of  a  high* 
way.  Tb»  bill  was  dismissed,  and  complainant 
impeals.  Affirmed. 

Bnona  ft  TT«»hw»,  for  appellant.  Crelghton  ft 
Kramer,  for  appellees. 

FHILIilPS,  J.  Appdlant  filed  a  bOl  for  Id- 
junction  against  the  appdlees,  as  highway  com- 
missioner of  Elm  River  township,  and  as  over- 
seer <tf  highways  of  said  townah^  alleghig  be 
was  the  owner  of  certain  lands  in  the  Wll  de- 
scribed, and  that  in  18b4  an  attempt  waa  made 
to  establish  a  blg^iway  on  the  aonth  sUe  of  said 
tract  ot  Isnd,  but  avers  the  same  was  never 
lawfolly  efltabliabed,  and  denies  the  right  to  es- 
tablish the  same  over  said  land  until  obtained  by 
release,  nrwHtemiMtMnn,  or  otherwise.  Tbe  bin 
farther  alleges  tiiat  no  attempt  was  made  to  open 
the  highway  for  public  use  until  June  1,  1886, 
more  than  10  years  after  the  highway  had  been 
attempted  to  be  estaUlsbed,  and  sets  forth 
that  they  are  removing  the  fence  of  the  com- 
plainant from  around  said  land,  and  cnttlng  val- 
uaUe  timber  thereon,  and  are  attempting  to  e»> 
taMiffh  B  permanent  highway,  and  »«ii»^Tig  Out 
on  the  25th  of  May,  1895,  tbey  gave  complatai- 
ant  notice  to  remove  his  fence,  and,  that  notice 
not  being  complied  with,  defendants  proceeded 
to  remove  tiie  fence  25  feet  bade  tm  said  land, 
and  were  proceeding  to  opai  said  highway  on  the 
south  side  of  said  tract  The  answer  avers  that 
the  public  highway  was  established  aa  the  land 
hi  December,  1^1,  and  complahiant  signed 
the  petition  to  have  the  road  established,  and  as- 
sisted in  hiking  an  anpeal  to  their  eaperriaora 
when  the  paya  of  the  petition  was  rejected  by 
the  commissioners  of  said  town,  and  complain- 


ant agreed  to  pay  a  portion  of  the  expenses  if 
said  ai^ieal  was  unsuccessful.  On  hearing,  the 
court  dissolved  the  temporary  injunction,  and 
dismissed  tiie  petition,  and  rendered  Judgment 
against  the  complahiant  for  costs.  The  evidence 
shows  that,  when  the  original  proceeding  was 
had  to  locate  the  road,  an  order  waa  entered  ^3y 
three  supervisors  reversing  the  dedslon  of  the 
comndsslcmers,  who  refused  to  opm  the  road, 
and  granted  the  prayer  of  the  petition,  laytaig  out 
the  road  In  pursuance  of  law.  The  road,  as  pe- 
titioned for,  passed  through  Inclosed  lands,  ex- 
cept where  located  on  the  south  side  of  appel- 
lant's land,  which  was  at  that  time  vacant  land; 
and,  after  the  order  opening  the  road  was  en- 
tered, the  fences  on  the  inclosed  portion  were  set 
bac*,  and  a  track  cut  out  through  the  woods,  and 
tie  road  opened  for  public  tiavel. .  Subsegueatly, 
the  land  south  of  that  oTvned  by  appellant  was 
cleared  and  f&nced,  and  25  feet  left  for  the  pub- 
lic highway  by  the  owner.  In  1805  appellant 
fenced  his  land,  and  placed  a  fence  on  the  south 
line,  which  was  In  the  mldille  of  the  road  as  lo- 
cated; whereupon  the  hlgbvroy  commissioners 
gave  him  notice  to  remove  his  fence,  and,  iqwn 
bis  r^sal  so  to  do.  th^  removed  the  same, 
and  placed  it  on  the  north  line  of  the  highway. 

The  question  of  first  Importance  to  be  deter- 
mined Is  whether  there  Is  in  this  record  any  evi- 
dence of  attiellant  having  executed  a  release. 
By  section  91,  c.  121,  Rev.  St  1881  (Hurd's  Ed.), 
It  Is  provided:  "The  record  of  the  town  derik, 
or  a  certified  copy  of  sudi  record  and  papers,  re- 
lating to  the  establishment,  location,  alteration, 
widening  or  vacation  of  any  road,  shall  be  prima 
fade  evldoice  in  all  cases  that  all  the  necessaiy 
antecedent  provisions  have  been  complied  vrlth, 
and  tint  the  action  of  the  commissioners  of  high- 
ways or  other  persons  and  officers  In  regard 
thereto  were  reguUr  In  all  reflects."  This  hi 
substantially  the  same  as  section  62  of  the 
load  and  bridge  act  (Hurd's  Bd.,  1883),  and 
retained  as  secticm  62,  Ber.  St.  lU.  (Myer's 
Ed.,  1SB6).  By  this  statute^  the  final  order  of 
the  conundsslonets  or  supervisors  who  laid  out 
the  road  is  made  iffima  facte  evidence  of  the  reg- 
ularity of  the  lODceedingB,  and  that  all  ante- 
cedent jHOvisIons  of  the  statute  have  been  com- 
plied with.  The  flTi>ii  order  of  the  supervisors 
establishing  this  road,  and  reversing  the  order 
of  the  commissioners,  contains  the  following 
paragraph:  "We  therefore  caused  a  survey  and 
plat  of  said  road  to  be  made  on  the  18th  day  of 
June,  A.  D.  1883,  by  James  W.  Billiard,  a 
competent  surveyor,  which  plat  and  survey  were 
to  us  duly  reported,  and  are  hereunto  appendedt 
and  made  a  part  of  this  order,  and  having  ascer- 
tained the  a^regate  amount  of  damages  to 
which  the  owners  of  lands  over  which  said  road 
was  to  pass  were  entitied.  and  said  damages 
having  been  definitely  fixed  &  J*U7  ot  twelve 
men,  which  had  been  summoned,  and  the  case 
tried,  previous  to  the  commencement  of  tills  ap- 
peal in  the  damages  of  George  Johnson,  and  the 
damage  of  all  others  were  agreed  upon."  By 
tills  final  order.  It  was  determined  by  the  com- 
missioners at  the  time  that  the  damages  had 
been  agreed  upon,  and  by  reference  to  the  petl- 
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tloQ,  as  well  as  the  record  offered  In  evldeDce 
as  to  the  release  made,  it  appears  that  Samuel 
Trotter  was  the  owner  of  the  tract  in  the  bill 
described  at  the  time  the  petition  was  acted 
on  by  the  three  8i«)ervisors,  and  the  final  order 
for  opcnlDg  the  road  made,  and  the  recital  in 
that  order  is  prima  lacle  evidence  that  the  dam- 
jigee  to  Trotter  were  assessed  or  agreed  upon, 
as  the  assessment  of  the  damages  or  their  re- 
lease was  antecedent  to  the  flonl  order  opening 
the  road.  That  order  is,  by  the  statute,  prima 
facie  evidence  of  the  regularity  of  these  proceed- 
ings.   Hankins  v.  Calloway,  88  lU.  155. 

The  evidence  contained  In  this  record  shows 
the  appellant  was  one  of  the  persons  appealing 
from  the  order  of  the  commissioners  of  highways 
refusing  to  pay  the  damages  assessed.  It  fur- 
ther shows  he  .admitted  he  had  given  a  release, 
and  offered  inducements  for  the  establishment 
of  the  road  as  petitioned  for.  There  Is  nothing 
to  overcome  the  prima  fade  case,  as  to  the  ex- 
istence of  a  release,  made  by  the  order  of  the 
supervisors  for  opening  the  road.  With  this  fact 
established,  It  then  is  Important  to  determine 
if  the  road  was  opened  within  the  period  of  time 
required  by  the  statute.  It  is  shown  by  the 
evidence  that  there  was  not  much  travel  along 
this  part  of  the  road,  the  opening  of  which  Is 
sought  to  l)e  enjoined,  but  It  is  also  shown  that 
a  way  was  opened,  and  travel  had  along  the 
same.  While  It  Is  necessary  that  a  road  shall 
be  opened  In  the  manner  prescribed  by  the  stat- 
ute within  the  period  provided.  It  Is  not  neces- 
sary that  all  the  work  that  could  be  done  on  the 
public  highway  shall  be  done,  or  that  it  shall  he 
made  In  the  best  possible  condition.  It  is  suf- 
ficient that  the  road  is  opened  so  that  travel 
may  be  had  along  the  same.  The  evidence  in 
the  record  shows  that  this  road  was  opened  so 
that  travel  was  actually  had  along  the  line  of 
the  road  substautlally  as  located,  and  It  was 
therefore  opened  In  pursuance  of  the  statute. 
There  was  no  error  in  dissolving  the  temporary 
Injunction  and  dismissing  the  bill.  The  decree 
of  the  circuit  court  is  affirmed.  Affirmed. 

(163  III.  226) 

CHRISTY  et  al.  v.  MARMON  et  al. 
(Supreme  Court  of  lUinoU.    Nov.  10,  1896.) 

HUBSAKD  a:«D  WiFB  —  ANTfcKDPTIAL  CONTRACT — 
CoNSTKOCTtOX — AOTIOK  TO  BHVOKCE— Bvi- 

DBSOB— Appeal— Partibs. 

1.  Under  an  antenuptial  contract  the  intend- 
ed husband  reserved  to  himself,  as  his  own  sep- 
arate property,  a  certain  lot,  of  which,  after  hia 
death,  his  wife  Was  to  have  fall  control  during 
her  life  and  widowhood.  She  was  also  "to  re- 
ceive as  dower"  from  bis  estate  $500  annaaily , 
during  her  life  and  widowhood.  He  died  in- 
testate, after  the  marriage,  leaving  his  wife, 
hut  no  child  or  children,  nor  descendanta  of  a 
child.  H^d,  that  such  agreement  did  not  cut 
off  the  widow's  interest  in  bis  estate  as  his  heir, 
under  1  Starr  &  0.  Ann.  St.  p.  879,  f  1,  cl.  3. 

2.  The  annuity  of  $500  was  not  chargeable 
exclusively  on  the  half  of  the  land  inherited  by 
tlie  collateral  heirs,  or  on  the  proceeds  of  the 
sale  of  their  half  of  the  land,  but  was  chargea- 
ble on  the  whole  estate. 

3.  In  an  action  by  snch  surviving  wife  for 
assignment  of  homestead,  the  enforcement  of 
the  aDtennptlal  contract^  and  for  partition, 


proof  should  have  been  taken  of  the  amount  of 
r«itB  and  profits  collected  by  her  up  to  the  date 
of  the  decree,  to  be  added  to  the  estate  charge- 
able with  the  payment  of  the  anuulty. 

4.  One  of  several  defendants  may  be  joined 
as  one  of  the  plaintiETs  in  error  without  his  au- 
thority. 

Error  to  circuit  court,  Greene  county;  George 
W.  Herdman,  Judge. 

Bill  by  Victoria  J.  Marmon  and  others  against 
William  Christy  and  others  for  assignment  of 
homestead  in  the  land  of  her  deceased  husband, 
to  enforce  an  antenuptial  contract,  and  for  par- 
tition. There  was  a  judgment  In  favor  of  com- 
plainant, and  William  Christy  and  others  bring 
error.    Reversed  and  remanded. 

James  R.  Ward  and  Frank  A.  Whiteside,  for 
plaintiffs  la  error.  H.  H.  Montguuery  and  J. 
M.  Biggs,  tor  defendants  In  etioe. 

MAGRtTDER,  C.  J.  TMs  Is  a  blU,  as  orig- 
inally filed  and  as  finally  amended,  tar  assign- 
ment of  hcHuestead,  to  enforce  an  antenuptial 
agreement,  and  for  partition.  It  was  filed  by 
Victoria  J.  Manncm,  widow  of  William  P.  Mar- 
mon, deceased,  and  with  her  were  joined  as 
co-complalnants  certain  persons,  who  were 
nephews  and  nieces  of  the  deceased.  Two  of 
the  defendants.  May  L.  Christy,  a  grandnlece, 
and  Frank  Ix^r,  a  great-grandnephew,  of  the 
deceased,  were  Infants;  and  tot  these  a  guard- 
ian ad  liton  was  appointed,  who  answered. 
Default  was  entered  against  all  the  adult  de- 
fendants, except  certain  parties  whose  interests 
are  not  here  In  controversy.  The  cause  wu 
i-eferred  to  a  maater  In  chance?  to  take  proofs 
and  report  his  conclusions  thereon.  The  solici- 
tor for  the  widow,  Victoria  J.  Marmon,  defeml- 
ant  In  errcH*  herein,  and  the  guardian  ad  l]t«n 
of  the  minor  defendants,  who,  with  others,  are 
plaintiffs  In  error,  aiH>eared  b^ore  the  master. 
The  master  made  a  r^rt,  to  which  the  de- 
fendants excited.  The  court  overruled  the 
exceptions,  approved  the  r^rt,  and  on  March- 
8,  1894;  entered  a  decree  for  partition  and  as- 
signment at  hcMuestead,  and  t^)poIutlng  commis- 
sioners, and  making  other  findings  vrtilch  will 
be  hraeafter  referred  to.  The  commissioners 
made  their  report  on  March  13,  1884,  and  on 
the  same  day  a  decree  was  entered  approving 
said  report,  ordering  a  sale  a  part  the 
premises,  and  mntt'"g  other  findings  hereafter 
to  be  noticed.  Exertions  to  this  decree  were 
filed  by  the  guardian  ad  litem.  On  September 
21,  18&1,  the  master  made  report  ot  sale,  to 
which  the  guardian  ad  litem  filed  exceptions; 
and  a  final  decree  was  entered  on  the  same 
day  overruling  such  exceptions,  confirming  tbe- 
sale  and  report,  directing  a  deed  to  be  made  to- 
the  purchaser,  e^ipolntlng  a  trustee  for  the  fund 
or  a  part  thereof  realized  by  the  sale,  and  mak- 
ing other  findhigs  and  orders,  all  of  which 
were  excepted  to  the  guardian  ad  lltm. 
The  present  writ  ot  error  Is  sued  out  for  the 
purpose  of  reviewing  such  final  decree,  and  the 
various  proceedings  and  orders  leading  up  to 
and  preceding  its  entry. 

The  following  facts  ai^iear  from  the  plead- 
ings, proofs,  reports,  ordna,  and  decrees  In  the 
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■cause:  On  September  24,  1884,  at  Jadcson- 
Tille,  HI.,  the  said  WlUlam  P.  Mannon,  since 
-deceased,  and  the  defendant  In  error,  Victoria 
Josephine  Marmon,  then  Victoria  Josephine 
Richards,  in  anticipation  of  their  marriage,  en- 
tered Into  the  following  stipulation  or  agree- 
ment: "This  agreement,  made  and  entered  In- 
to this,  the  24th  day  of  September,  A.  D.  18S4, 
iKtween  William  P.  Marmon,  ot  Oam^tcm, 
<3reene  county,  In  the  state  of  Illinois,  party  of 
the  first  part,  and  V.  Josephine  Richards,  of 
Newark,  Ohio,  party  of  the  second  part,  wit- 
nesseth:  That  said  party  of  the  first  part,  in 
consideration  of  the  agreement  hereinafter  set 
■out,  covenants  and  agrees  to  and  with  the  said 
party  of  the  second  part  to  marry  her,  the  said 
Y.  Josephine  Richards,  on  the  24th  day  of  Sep- 
teml>er,  18S4;  and  the  said  parties  to  this 
agreement  agree  to  the  following  stipulation: 
The  said  party  of  the  first  part  reserves  to  him- 
self, as  his  own  separate  ^Toperty,  to  wit,  lot 
numbered  forty-one,  in  Sharon,  Morrow  &  Cal- 
vin's addition  to  the  town  of  Carrollton,  Greene 
county,  Illinois.  And  It  Is  further  agreed  to, 
by  and  between  the  said  parties,  that  after 
tbe  death  of  the  said  William  P.  Marmon  the 
said  V.  Josephine  Richards  shall  have  full 
control  and  use  of  the  pro]?erty  de8crit)ed 
-above  during  her  natural  life  and  widowhood. 
Also,  the  said  party  of  the  second  part  is  to 
receive  as  dower  from  the  estate  of  the  said 
William  P.  Marmon  the  sum  of  five  hundred 
dollars  annually,  each  and  every  year  from 
said  estate,  during  her  natural  life  and  re- 
maining my  widow.  Witness  our  hands  and 
seals  this  24th  day  of  September,  A.  D.  1884. 
William  P.  Marmon.  [SeaL]  V.  Josephine 
Richards.  [Seal.]"  On  the  same  day,  S^ 
tember  24, 1884,  William  P.  Mannon  and  Vic- 
toria J.  Richards  were  married,  and  lived  to- 
gether as  husband  and  wife  until  January  12, 
1893.  On  January  12,  1893,  William  P.  Mar- 
mon died  Intestate,  leaving  no  child  nor  chil- 
dren, nor  descendant  of  a  child,  but  leaving, 
as  his  only  heirs  at  law,  his  widow,  the  said 
Victoria  J.  Marmon,  defendant  In  error,  and 
certain  nephews  and  nieces  and  granduleces, 
and  a  gntndnephew  and  a  great-grandnephew, 
children  and  descendants  of  his  two  deceased 
brothers,  James  Marmon  and  John  H.  Mar- 
mon, and  who,  with  said  Infants  at>0Te  named 
and  one  William  Christy,  husband  of  one  of 
said  nieces,  and  others,  are  plaintiffs  in  error 
herein.  At  the  time  of  his  death,  WllUam 
P.  Marmon  owned  personal  property,  and  was 
the  owner,  seised  In  fee,  of  the  above-describ- 
ed lot  41  and  of  other  lots  and  lands.  The 
deceased  and  his  said  wife  occupied  lot  41 
and  the  house  thereon  as  a  homestead,  and 
were  so  occupying  such  premises  as  a  home- 
stead when  he  died.  The  defendant  in  error 
Victoria  J.  Marmon  was  appointed  administra- 
trix of  her  husband's  estate  by  the  probate 
court  of  Greene  county,  and  makes  the  fol- 
lowing statement  in  her  evidence  l>efore  the 
master:  "There  are  no  outstanding  debts 
against  the  estate.  I  have  an  abundance  ot 
personal  property  as  his  adminlstratilx  to 


settle  all  claims  against  his  estate.**  By  the 
decree  of  March  8,  1894,  the  circuit  court 
found  that  said  marriage  contract  was  valid 
and  binding  In  law;  that,  by  the  death  of  Wil- 
liam P.  Marmon,  Victoria  J.  Marmon,  Sarah 
E.  Altum,  Jennie  Virginia  Marmon,  John  L. 
Marmon,  George  Marmon,  Charles  Marmon, 
Joseph  P.  Marmon,  William  B.  Marmon, 
Maiy  Mannon,  Sallle  Crawford,  John  Christy, 
Mary  L.  Christy,  and  Fannie  Soper  became 
seised  in  fee  simple,  as  tenants  In  common,  of 
the  premises  described  in  the  bill,  subject, 
however,  to  provisions  made  in  said  marriage 
contract;  that  "Victoria  J.  Mannon  became 
seised  In  fee  simple  of  an  equal  undivided  half 
part  of  said  premises,  and  in  addition  thereto 
Is  entitled  to  the  sum  of  $500,  to  be  paid  her 
each  and  every  year,  so  long  as  she  shall  live 
and  remain  the  widow  of  the  said  William  P. 
Marmon,— said  annual  sum  to  be  derived  from 
the  other  half  of  said  real  estate,  and  to  be 
in  iieu  of  dower,  as  provided  In  said  marriage 
contract,— and.  In  addition,  the  said  Victoria 
J.  Mannon  is  entitled  to  the  use  of  lot  41  as  a 
homestead;  that  the  respective  Interests  of 
the  above-named  heirs  in  the  remaining  half 
of  said  premises  are  subject  to  the  homestead 
and  the  said  annuity  of  9500  of  the  said  Vic- 
toria J.  Marmon."  Said  decree  ordered  and 
adjudged  that  she  recover  her  homestead  In 
said  premises,  and  recover  her  annuity  of 
$500  in  lieu  of  her  dower.  The  commission- 
ers set  off  and  assigned  to  the  said  Victoria 
J.  Marmon,  as  her  homestead  in  said  premises, 
lot  No.  41,  etc.,  and  appraised  the  value  of 
said  lot,  subject  to  said  homestead,  at  $75; 
and  further  set  off  and  assigned  to  her,  as  her 
half  of  all  the  remainder  of  said  premises,  in 
fee  simple,  the  east  one-third  of  lot  No.  24,  in 
Carrollton,  except  the  third  story  of  the  build- 
ing situate  thereon,  and  appraised  Its  value 
at  $6,275;  and  reported  that  the  several  pieces, 
Tracts,  and  parcels  of  said  premises  remaining, 
from  which  above  are  set  off  and  assigned, 
are  not  susceptible  of  division  or  partition, 
without  manifest  prejudice  to  the  parties  in 
interest.  The  remaining  pieces  are  appraised 
severally,  tlie  appraised  value  aggregating  $6,- 
200.  The  decree  of  March  13,  1804,  declared 
lot  41  to  be  the  homestead  of  the  widow,  and 
also  declared  the  east  one-third  of  lot  24,  ex- 
cept as  above  stated,  to  be  set  off  to  her  as  her 
half  of  the  remainder  of  said  premises,  as  heir 
of  ber  husband,  and  adjudged  that  the  re- 
mainder of  said  premises  be  sold  at  public 
auction  to  the  highest  bidder,  by  the  master, 
for  one-third  cash,  and  the  balance  payable  In 
one  and  two  years.  In  his  report  of  sale, 
the  master  reported  that  he  sold  all  the  prem- 
ises directed  to  be  sold  to  the  defendant  In 
error,  Victoria  J.  Marmon,  for  $5,027.  By  the 
final  decree  of  September  21, 1804,  It  was  or- 
dered and  decreed  "that  the  proceeds  of  said 
sale  by  said  master  in  chancery,  coming  Into 
bis  hands,  after  the  costs  of  said  sale  are  fully 
paid,  shall  be  placed,  as  the  same  are  collect- 
ed. In  the  hands  of  George  W.  Davis,  who  is 
hereby  appointed  trustee  of  said  fnnd,  and 
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who  Is  hereby  ordered  and  directed  to  give 
bond,  to  be  approved  by  said  master  in  chan- 
cery. In  double  the  amonnt  of  said  fund  so 
placed  in  tils  hands.  The  said  trustee  is  here- 
by ordered  and  directed  to  loan  said  fund  on 
The  best  terms  possible,  and  on  good  security, 
and  the  interest  or  proceeds  of  said  fund  so 
loaned,  after  retaining  his  reasonable  commis- 
sions as  said  trustee,  to  be  fixed  the  court, 
he  Is  to  apply  In  payment  of  said  annuity  of 
f 500  due  the  said  Victoria  J.  Marmon  each  and 
every  year  during  her  widowhood  as  afore- 
said, and  that  said  annuity  be  paid  by  said 
trustee  or  his  successors  annually."  And  It 
was  further  ordered  that  Victoria  J.  Marmon 
retain  the  rents  and  profits  collected  by  her  In 
payment  and  In  satisfaction  of  her  annuity 
so  accruing  up  to  the  date  of  the  decree,  the 
said  annuity  to  be  paid  auoually,  at  the  end  of 
each  and  every  year  after  the  date  of  said  de- 
cree, and  l>eglnning  with  said  date. 

It  is  contended  by  plaintiffs  In  error  that 
the  widow  Is  cut  off  by  the  antenuptial  agree- 
ment from  claiming  interest  In  the  estate  of 
her  husband  as  his  heir.  The  third  clause  of 
section  1  of  the  act  In  regard  to  the  descent  of 
property  provides  that,  "wh«i  there  is  a  wid- 
ow or  surviving  husband  and  no  child  or  chil- 
dren or  descendants  of  a  child  or  children  of 
the  Intestate,  then  (after  the  payment  of  all 
Just  debts)  one-half  of  the  real  estate  and  the 
whole  of  the  personal  estate  shall  descend  to 
such  widow  or  surviving  huaband  as  au  ab- 
solute estate  forever,  and  the  other  half  of  the 
real  estate  shall  descend  as  in  other  cases, 
where  there  is  no  child  or  children  or  de- 
scendants of  a  child  or  children."  1  Starr  & 
G.  Ann.  St  p.  879.  If  there  had  been  no  ante- 
nuptial agreement  in  this  case,  the  defendant 
la  error  would  not  only  have  takw  all  the 
personal  property  left  after  the  payment  of 
the  Just  debts,  and  one-half  of  the  real  prop- 
erty, as  heir  of  her  deceased  husband,  but  she 
would  also  have  been  entitled  to  dower  In  the 
other  half  of  the  real  property  Inherited  by  the 
children  and  other  descendants  of  the  Intes- 
tate's deceased  brothers.  The  antenuptial 
agreement  here  undoubtedly  bars  the  widow 
of  her  dower,  but  It  does  not  bar  her  of  her 
inheritance  as  an  heir  at  law  of  the  intestate. 
What  she  takes  as  heir  of  her  husband  is  en- 
tirely separate  and  distinct  from  her  right  of 
dower.  There  is  no  language  in  the  agree- 
ment which  recites  that  the  provisions  there- 
in made  are  to  be  in  satisfaction  of  her  inher- 
itance as  heir.  The  annuity  of  $oOO  she  Is  to 
receive  as  dower,  and  not  In  lieu  of  her  share 
In  the  estate  as  heir  of  her  husband.  Where 
a  party,  In  anticipation  of  marriage,  conveyed 
to  his  intended  wife  certaiu  real  estate,  which 
is  declared  to  be  a  jointure,  in  full  recompense 
and  satisfaction  for  dower,  or  any  claim  of 
dower  on  her  part,  the  latter  Joining  In  the 
execution  of  the  same  to  evince  her  assent  to 
the  provisions  thereof,  and  after  the  marriage 
the  husband  died  Intestate,  leaving  no  child 
or  children,  or  descendants  of  any  child,  it 
VBM  held  that  such  antenuptial  c<m tract  did 


not  bar  the  widow  from  claiming  as  heir  of 
her  husband,  and  that,  under  the  statute,  she 
took,  as  such  heir,  one-half  of  the  real  and  all 
the  personal  estate  of  her  deceased  hnsband 
left  after  payment  of  his  debts.  Sutherland 
T.  Sutberiand,  69  111.  481.  So  here,  notwith- 
standing the  execution  of  the  antenuptial 
agreement  of  September  24,  1884,  the  defend- 
ant In  error,  as  heir  of  her  husband,  Is  entitled 
to  one-half  of  the  real  estate  and  the  whole  of 
the  personal  estate  left  after  the  payment  of 
all  the  debts.  That  agreement  does  not  bar  her 
from  recovering,  as  such  heir,  one-half  of  the 
realty  and  all  the  personalty  remaining  after 
the  debts  are  paid.  In  so  holding,  the  decree 
of  the  court  below  was  correct. 

But  we  think  that  the  decree  was  erroneous 
In  cliarglng  the  iiayment  of  the  annuity  of 
?500  exclusive  upon  the  half  of  the  land 
inherited  by  the  collateral'  heirs  of  the  de- 
ceased Intestate,  or  upon  the  proceeds  of  the 
sale  of  their  half  of  the  land,  and  relieving 
that  part  of  the  estate  Inherited  by  the  widow 
as  heir  of  her  husband  from  the  payment  of 
any  poition  of  such  annuity.  The  contract 
reads  as  follows:  "The  said  party  of  the  sec- 
ond part  is  to  receive  as  dower,  from  the  es- 
tate of  the  said  William  P.  Murmon,  the  sum 
of  Ove  hundred  dollars  annually,  each  and 
every  year  from  said  estate,  during  her  nat- 
ural life  and  remaining  my  widow."  The  an- 
nuity is  to  be  paid  "from  the  estate";  that  Is 
to  say,  from  the  whole  estate,  and  not  from 
one-half  of  It,  or  from  one-half  of  so  much  of 
it  as  is  real  property.  The  words,  "from  the 
estate,"  or  "from  said  estate,"  are  repeated, 
as  if  to  give  emphasis  to  the  Idea  that  the 
annuity  was  to  be  a  charge  upon  the  whole 
estate.  The  whole  estate  consisted,  not  only 
of  the  half  of  the  realty  inherited  by  those 
heirs  of  William  P.  Marmon  who  were  his 
nephews,  and  nieces,  etc.,  but  also  of  the  half 
of  the  realty  and  the  portion  of  the  personal 
property  Inherited  by  his  wife,  who  was  also 
an  heir.  It  Is  true  that,  under  the  contract, 
the  widow  Is  to  receive  the  annuity  from  the 
estate  "as  dower."  But,  if  the  annuity  Is  to 
be  received  as  dower,  or  for  dower,  or  In  the 
face  and  stead  of  dower.  It  does  not  therefore 
follow  that  such  annuity  must  be  raised  en- 
tirely and  exclusively  from  that  part  of  tho 
estate  to  which  dower  would  attach  if  there 
were  no  antenuptial  agreeineut,  particularly 
when  the  provision  Is  that  the  annuity  is  to 
be  received  from  the  whole  estate.  A  bond, 
conditioned  for  the  payment  of  money  after 
the  obligor's  death,  made  to  a  woman  in  con- 
templation of  the  obligor's  marrying  her,  and 
Intended  for  her  benefit  If  she  should  survive, 
is  not  released  by  their  marriage.  Itlllboum 
V.  Ewart,  5  Term  It.  381.  A  stipulation  In  a 
marriage  contract  to  the  effect  that,  in  case 
the  wife  should  survive  the  husband,  she 
should  receive  from  the  estate  of  the  husband 
a  certain  sum,  is  valid;  and  such  an  Instru- 
ment creates  a  legal  liability  In  favor  of  the 
wife,  and  she  may  bring  suit  on  the  same  aft- 
er the  decease  of  ho:  husband  against  his 
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resentatlTes.  Vogel  7.  Vogel,  22  Mo.  161. 
B7  the  terms  of  the  present  contract  the  de- 
ceased was  to  marry  defendant  In  error  In 
consideration  that  she  shonld  receive  the  an- 
nuity of  $500  from  his  estate  as  her  dower, 
and  herein  the  present  case  differs  from  Jor- 
dan  T.  Clatk,  81  m.  465,  where  "the  mon^ 
was  not  given  In  consldetatton"  for  the  mar- 
riage. 

There  is  no  proof  In  the  record  to  show 
how  mnch  personal  property  was  left  after 
the  payment  of  all  the  debts.  The  conrt 
shonld  have  directed  proof  to  be  taken  upon 
tbis  subject  The  anxmnt  of  the  personal 
property  left  after  payment  of  debts,  and  be- 
longing to  defmdant  In  error  as  beir,  and  the 
one-half  of  the  realty  Inherited  by  her  as 
heir,  are  chargeable  wttta  the  payment  of  their 
proportion  of  fbe  annuity,  as  between  the  wid- 
ow and  the  other  beln.  Proof  should  also 
hare  been  taken  of  the  amount  of  rents  and 
profits  eoUected  the  widow  up  to  tiie  date 
of  the  decree.  These,  also,  should  have  been 
added  to  the  estate  chargeable  with  the  pay- 
ment of  tbe  annuity.  The  widow  was  not  en- 
titled to  appn^rlate  sncb  rents  and  profits  as 
damages  for  delay  In  the  assignment  of  hra 
dower,  and  In  satisfaction  thereof  prior  to  the 
date  of  the  derne,  because  the  antenuptial 
agreement  was  In  the  nature  of  an  equitable 
jointure,  and  barred  her  rii^t  of  dower  In  the 
real  estate  of  the  deceased  Intestate,  and  also 
ber  widow's  aiward,  though  It  was  no  bar  to 
her  estate  of  homestead.  Baith  t.  Unea,  118 
IIL  874,  7  N.  B.  679;  Spencer  t.  Boardman, 
lis  m.  S63,  9  N.  E.  SSO;  HcMahm  T.  HcHa- 
hin,  105  in.  G97;  McGee  t.  McQee,  91  m.  548. 

One  of  the  defendante  below,  whose  name  Is 
Joined  aa  one  of  the  plaintiffs  In  error,  moves 
to  dlsmta  the  writ  of  error  apon  the  ground 
tbat  his  name  has  been  so  used  wlthoat  his 
aotbority.  The  joining  of  his  name  as  one 
of  tbe  ^tntiffs  in  error  was  allowaUe  under 
the  statute  and  under  the  decisions  of  this 
court  Practice  Act,  e.  110,  |  70;  2  Starr  & 
G.  Ann.  St  p.  1894;  Melntyre  v.  Sholty,  189 
m.  176,  29  N.  E.  43;  Moore  v.  Gappa,  4  aU- 
man,  315.  The  motion  is  accordingly  over- 
mled. 

VoT  the  reasons  above  stated,  the  decree  of 
the  circuit  conrt  la  reversed,  and  tbe  cause  Is 
remanded  to  that  court  for  further  proceed- 
ing In  accordance  with  the  views  herein  ez- 
pressed.   Reversed  and  remanded. 
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GRAI0  V.  GEAIG  et  al. 
(Supreme  Conrt  of  Cllnois.    Nov.  10,  1896.) 
Appbal— Rbvibw— Aliuottt— UoDiririxo  Decreb. 

1.  Where  an  appeal  taken  to  the  appellate 
court  was  speciflcally  from  a  decree  modifying 
a  former  decree  for  alimony,  a  writ  of  error  to 
the  appellate  court  brings  before  tbe  supreme 
court  for  review  only  that  decree,  bo  that  cross 
ossiinimciits  of  error  questioning  the  former  de- 
cree and  the  decree  for  divorce  cannot  be  con- 
sidered. 

2.  Under  Bev.  St  c.  40,  S  18,  providing  that, 
where  a  divorce  has  been  decreed,  the  conrt 


may,  on  application,  make  alterationa  In  die  al- 
lowance of  alimony,  a  petition  of  the  benefidaiy 
Cor  assistance  in  collection  of  alimony  pats  the 
whole  matter  before  the  court,  ao  aa  to  author- 
ize it  to  make  changes  in  regard  to  proepective 
aiiraony.    64  111.  Ai^.  48,  affirmed. 

3.  The  court  is  not  powerieaa  to  reduce  or  ab- 
rogate future  installmenta  of  alimony  morely 
because  accrued  installments  remain  nnpald. 
64  HI.  App.  48.  affirmed. 

4.  Error  cannot  be  predicated  of  refusal  to 
hear  testimony,  it  not  appearing  what  the  evi- 
dence offered  was,  or  that  it  was  material. 

5.  A  divorced  wife  has  a  vested  right  in  ac- 
craed  alimony,  so  that  a  decree  canceling  such 
alimony,  and  pi-oviding  in  place  thereof  for  ali- 
mony to  accrue  in  the  intore.  Is  erroneous. 

Error  to  appelate  court,  TUrd  district 
Suit  by  Frances  A.  Gnilg  against  James  B. 
Craig  and  others.  From  a  decree  modifying  a 
decree  for  aUmooy,  «Hnplalnant  appealed  to 
the  appellate  court,  where  it  was  affirmed  (64 
HI.  App.  48),  and  she  brings  error.  Modified. 

Frank  R.  Henderson  and  E.  M.  Prince,  for 
plaintiff  bi  error.  Charles  M.  Pelrce  and 
James  3.  Neville,  for  defendants  In  error. 

BAKER,  J.  At  the  February,  1890,  term 
of  the  McLean  circuit  court,  the  plaintlfiC  in 
error.  Frances  A.  Craig,  obtained  a  divorce 
a  vinculo  m:Urimonll  from  her  husband,  James 
B.  Craig,  and  she  was  awarded  tbe  custody  of 
their  two  Infant  children,  and  tbe  question  of 
alimony  was  reserved  for  further  hearing  and 
consideration;  and,  by  leave  of  court,  tbe  bill 
of  complaint  was  amended,  and  Dellle  J.  Kib- 
ble, William  Ktbble,  and  Robert  M.  Craig 
made  parties  deicndant,  upon  said  question  of 
alimony.  In  a  further  decree,  entered  on 
March  27,  1891,  tbe  court  found  tbat  a  cer- 
tain conveyance  of  a  tract  of  land,  contain- 
ing 80  acres,  was  in  fraud  of  the  marital  rights 
of  plaintiff  In  error;  tbat  tbe  rights  of  the 
Kibbles  and  of  Robert  M.  Craig,  as  well  as  tbe 
rights  of  James  R.  Craig,  tbe  husband,  were 
subject  to  said  marital  rights;  and  permanent 
alimony  amounting  to  $:208  a  year  was  de- 
creed to  ber.  and  tbe  decree  made  a  lien  on 
the  land  prior  to  any  homestead  right  of  said 
James  R.  CraJg.  Un  a  subsequent  bill  or  peti- 
tion, filed  on  January  14. 1892,  by  Frances  A. 
GralK  a  decree  was  entered  on  May  31, 1802, 
by  correcting  a  mistake  In  the  description  of 
said  80  acres  of  land;  finding  there  was  f 338.- 
00  of  allmotv  due  ber  to  June  1, 1892;  decree- 
ing that  from  and  after  June  l,  1892,  tbe  ali- 
mony should  be  reduced  to  $100  per  year,  pay- 
able In  quarterly  InstalUnente  of  $^  each, 
**untll  tbe  farther  order  of  this  court,  as  per- 
manent alimony";  making  alimony  a  lien  on 
the  80  acres  prior  to  homestead  and  oth^ 
rights  of  all  the  defendants;  and  directing  tiie 
master  In  chancery  to  sell  from  time  to  time 
In  case  of  default  of  payment,  and  to  first  ex- 
haust tbe  life  estate  of  James  B.  Craig  before 
selling  any  of  tbe  remainder  In  said  premises. 
On  September  10.  1894,  plaintiff  In  error  filed 
In  court  her  petition,  showing  that  there  was 
due  and  unpaid  to  her,  under  tbe  decree,  seven 
quarterly  Installments  of  alimony,  amounting 
to  |1T5,  together  with  Intertst  therean;  further 
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Eihowing  that  the  life  estate  of  James  R.  Craig 
had  already  been  sold;  and  praying  tbat  so 
much  of  the  remainder  of  the  premises  be  sold 
as  Is  necessary  to  pay  that  amount,  with  costs. 
At  the  hearing  had  upon  this  latter  petition, 
the  court,  on  Decemlier  11,  1894,  ordered,  ad- 
Judged,  and  decreed  "that  the  said  James  R. 
Craig  pay  to  the  said  B^rancea  A.  Craig,  in  full 
ot  all  alimony  due  or  o  become  due  under 
said  bill  and  decree,  the  sum  of  $200;  tbat 
the  same  be  paid  in  quarterly  installments,  of 
?25  each,  the  first  of  which  shall  be  paid  on  or 
iMfore  January  1,  1895,  and  ?25  on  the  1st  of 
April,  1895.  and  ?'25  on  the  1st  of  July,  and 
?25  on  the  1st  of  October,  1895,  on  the  1st  of 
January,  1896.  on  the  1st  of  April,  1896,  on 
the  1st  of  July,  1896,  and  on  the  1st  of  Oc- 
tober, 1896;  that,  unless  said  alimony  be  paid 
within.  10  days  after  the  same  or  any  part 
thereof  becomes  due  under  this  decree,  the  said 
complainant  have  such  execution  therefor  as 
she  may  desire,  directing  the  sheriff  to  sell 
sufficient  of  the  premises  described  in  the  de- 
cree, subject  to  the  life  estate  of  James  R. 
Craig,  to  satisfy  such  execution."  And  It  was 
further  ordered,  adjucfeed,  and  deareed  the 
court  "that,  on  and  after  the  aforesaid  pay- 
ments shaU  become  due  and  payable,  the  ali- 
mony in  this  case  shall  cease,  and  that  there 
shall  be  nothing  more  paid  under  said  original 
decree  than  the  above-mentioned  payments, 
meaning  hereby  to  make  this  a  final  allow- 
ance for  alimony  in  this  case  until  the  further 
order  of  this  court;  and  that  the  original  de- 
cree In  this  case  be,  and  the  same  is,  modified 
as  herein  provided."  Plaintiff  in  error  ex- 
cepted to  this  decree,  and  prayed  and  was  al- 
lowed an  appeal  therefrom  to  the  appellate 
court;  and  in  that  court  the  decree  was  af- 
firmed, and  this  writ  of  error  then  sued  out. 

The  appeal  allowed  and  talten  to  ihe  appel- 
late court  was,  speclflcilly,  from  the  decree 
rendered  on  Decemt>er  11,  1891,  modifying  and 
changing  the  decree  for  alimony  that  bad  been 
rendered  in  favor  of  said  Frances  A,  Craig  at 
a  former  term  of  the  court;  and  the  writ  of 
error  to  the  appellate  court  brings  before  us  for 
review  that  decree,  and  that  only.  It  follows 
that  the  numerous  assignments  of  cross  error, 
questioning  the  decree  for  divorce,  the  decree 
for  the  custody  of  the  children,  the  original  de- 
cree for  alimony,  that  the  80  acres  of  land 
were  subject  to  the  marital  i-lghts  of  plaintiff 
in  error,  the  decree  for  the  sale  of  the  life  es- 
tate of  James  R.  Craig,  etc.,  must  be  ignored. 
For  that  matter,  neither  the  original  bill  upon 
which  the  divorce  was  granted,  nor  the  amend- 
ed bill  upon  which  the  decree  of  March  27, 
TLS91,  was  based,  are  In  the  record  that  Is  be- 
fore us,  further  than  as  they  appear  as  In- 
struments of  evidence  In  the  repcMt  of  the 
master  made  in  the  matter  of  the  bill  of  Janu- 
ary 14,  1892. 

It  Is  assigned  as  error  by  the  plaintiff  In  er- 
ror that  the  court  modified  the  decree  for  ali- 
mony without  a  petition  so  to  do,  and  when 
the  defendant  was  in  contempt  for  nonpay- 
ment of  alimony,  and  without  hearing  any  evi- 


dence. The  statute  (Rev.  St  c.  40,  S  1^  pro- 
vides that,  where  a  divorce  had  lieen  decreed, 
the  court  may,  on  application,  from  time  to 
time,  make  alterations  In  the  allowance  of 
alimony  and  mainteiance,  and  the  care,  cus- 
tody, and  support  of  the  (^ildren,  as  shall 
seem  reasonable  and  proper.  The  statute  does 
not  prescribe  in  wliat  manner  the  application 
for  alterations  In  the  decree  shall  be  made. 
Ordinarily,  It  would  be  by  petition,  reasonable 
notice  of  which  had  been  served  upon  the  op- 
posite party.  It  is  not,  however,  Indispensable 
that  there  should  be  a  formal  application  there- 
for by  petition.  Upon  a  petition  of  the  bene- 
ficiary under  the  decree  for  the  equitable  as- 
sistance of  the  court  in  the  collection  of  ali- 
mony, the  whole  subject  matter  of  such  ali- 
mony Is  sufficiently  submitted  to  the  court  to 
authorize  it  to  malce  clianges  in  regard  to  pros- 
pective alimony,  If  It  finds  that  the  circum- 
stances of  the  parties  and  the  nature  of  the 
case  have  so  changed  as  that  there  should  be 
some  modification  in  tbe  decree  for  alimony  in 
order  to  make  it  fit,  reasonable,  and  Just.  It 
Is  true  that  here  the  defendant  was  In  con- 
tempt of  court  in  not  paying  the  Installments 
of  alimony  in  conformity  with  the  require- 
ments of  the  decree.  WIghtman  v.  "Wightman, 
45  la  167;  O'Callaghan  v.  O'Callaghan,  68 
111.  552.  It  may  have  been  error,  even  if  there 
had  been  a  formal  petition  and  application  fox 
a  reduction  of  alimony,  to  have  denied  such  ap- 
plication on  that  ground  alone,  and  especially  in 
the  absence  of  any  showing  of  pecuniary  inabil- 
ity. In  Cole  T.  Cole,  142  111.  19,  31  N.  B.  109, 
It  was  said  of  the  appellant  that  he  did  not  come 
Into  court  with  clean  bands,  and  would  not  lie 
permitted  to  ask  relief  from  a  decree  of  which 
he  was  in  contempt;  and  that,  before  he  should 
be  permitted  to  be  heard,  he  should  be  required 
to  comply  with  tlie  order  of  the  court  up  to  the 
time  of  his  application.  But  whai  was  there 
said  iiad  reference  only  to  the  facts  of  that 
case,  and  did  not  announce  a  general  rule  that 
would  govern  all  cases  of  applications  for  re- 
duction of  alimony.  If  the  existence  of  accrued 
and  tmpeid  alimony  should  be  held  to  absolutely 
prevent  the  court  from  altering,  reducing,  or  al- 
together abrogating  future  Installmenta  of  ali- 
mony, then  It  would  result  that,  In  eases  of  the 
pecuniary  inability  of  the  defendant  to  pay  and 
dlschai^  all  arrearages  of  allmoi^,  the  court 
would  be  powerless  to  grant  relief  as  to  future 
and  further  alimony,  no  matter  what  the  changed 
condition  of  the  parties  in  the  property,  or  how 
loudly  the  facts  and  circumstances  might  call 
for  the  equitable  intervention  of  the  court.  Tbe 
hands  of  a  court  of  equity  are  not  thus  bound. 

The  claim  that  the  court  erred  in  modiQdng 
the  decree  without  hearing  any  evidence  addi- 
tional to  that  already  in  the  record,  lying 
open  before  It,  Is  without  merit.  It  sufilciait- 
ly  appears  from  the  record  tfiat,  at  the  hearing 
upon  the  petition,  the  court  heard  and  consid- 
ered all  the  matters  appearing  of  record  In 
the  cause;  and  this,  of  course,  included  those 
portions  of  the  record  showing  the  sole  and 
conveyance  of  tbe  lUe  estate  of  the  husband 
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In  satisfaction  of  alimony,  and  tbe  fact  that 
the  purchaser  of  the  same  was,  and  for  a 
long  time  had  been,  in  possession  and  control 
of  the  premises,  and  in  the  enjoyment  of  all 
tbe  rents,  issues,  and  profits  thereof,  he  hav- 
Ing  gained  such  possession  by  means  of  a  writ 
of  possession  awarded  by  the  court.  In  yiew 
at  this  and  tbe  other  eTldeoce  found  in  that 
record,  we  are  unable  to  say  that  the  order  of 
Oie  cotnrt  that  alimony  should  cease  from  and 
after  October  1,  1806,  was  erroneous.  It  Is 
manifest  that,  If  the  instaUments  of  alimony 
continued  to  accrue,  it  would  result  In  no  bene- 
fit to  plaintiff  In  error,  and  would  deprive  Del- 
Ile  J.  Kibble  and  Robert  H.  Gralg.  the  Infant 
d^endants  in  error,  of  thehr  estate  of  Inherit- 
ance In  the  land.  It  seems  sadi  results  would 
oecessartly  follow  from  the  conditions  of  the 
several  estates  in  the  land.  A  court  of  equi- 
ty sliould,  if  possible,  avoid  a  conclusion  which 
would  destroy  the  estate  of  one  party,  without 
any  corresponding  benefit  to  the  other  party. 
Besides  this,  it  Is  well  settled  that  a  court  of 
review  will  not  disturb  a  decree  disposing  of 
a  matter  of  alimony,  unless  it  Is  manifest  that 
injustice  and  Injury  has  been  done. 

Another  of  the  assignments  of  error  is  that 
the  court,  at  the  hearing,  refused  to  bear  any 
eWdence  on  the  part  of  plaintiff  In  error.  It 
-does  not  appear  what.  If  any,  testimony  she 
off^ed  to  Introduce,  or  that  the  nuae  was 
material  upon  any  issue  before  the  court.  In 
the  absence  of  any  showing  to  tbe  contrary, 
the  condtisIoD  must  be  tlsat  the  oral  evidence 
which  the  court  refused  to  hear  was  either  in- 
competent or  Immaterial,  and  that  its  exclu- 
sion worked  no  injury. 

There  Is,  however,  one  claim  of  error  that  is 
well  made.  This  claim  is  that  U  was  error  to 
refuse  to  enforce  the  payment  of  alimony  al- 
ready due  by  virtue  of  tbe  decree,  and  to  enter 
an  order  which  canceled  such  alimony.  The 
petition  showed  that  seven  Installments  of  ali- 
mony, amounting  to  $175,  had  accrued  to 
plaintiff  in  error  under  tbe  provisions  of  the 
decree,  and  were  due  and  unpaid.  Tbe  buI>- 
Stantial  effect  of  the  order  and  decree  entered 
was  to  cancel  and  set  aside  this  accrued  and 
past-due  alimony,  and  to  make  provision  for 
$200  <rf  alimony  to  accrue  in  tbe  future.  In 
quartwiy  installments  of  $25  each,  the  first  of 
them  to  be  paid  on  tbe  1st  day  of  January,  fol- 
lowing the  date  of  such  order  and  decree.  It 
was,  of  course  a  matter  of  uncertainty  wheth- 
er any  or  some  only  or  all  of  these  eight  in- 
stallments of  alimony  would  ever  become  due 
to  plaintiff  in  error.  The  accruing  of  each 
and  every  of  them  was  contingent  upon  tbe 
continued  life  of  both  the  parties,  for  ttie  gen- 
eral rule  is  that  alimony  will  not  accrue  after 
the  death  of  either  party.  Alimony  decreed 
upon  tbe  dlssolutloo  of  a  marriage,  if  payable 
in  Installments,  Is,  unless  otherwise  specially 
provided,  an  allowance  for  tbe  support  of  tbe 
beneficiary,  during  tbe  joint  lives  of  herself  and 
her  divorced  husband.  The  duty  of  support 
ends  with  tbe  death  of  the  benefldary.  Still- 
man  v.  StiUman,  99  IlL  196-20L   And  unless 


it  appears,  unequivocally,  that  the  intention 
was  to  bind  the  heir  by  tbe  decree,  its  life  ter- 
minates with  the  life  of  the  defendant.  Len- 
nahan  v.  CKeefe,  107  111.  620. 

Was  It  error  to  set  aside  the  right  of  plain- 
tiff In  error  to  the  $175  of  accrued  alimony? 
This  depends  uiwn  the  answer  to  be  given  to 
the  inquiry  whether  she  had  a  vested  property 
rig^t  therein.  It  Is  to  be  noted  that  there 
is  a  marked  distinction  between  permanent  ali- 
mony decreed  upon  a  dissolution  of  the  mar- 
riage relation,  and  either  an  allowance  pen- 
dente lite  of  temporary  alimony,  or  alimony 
allowed  upon  a  divorce  a  mensa  et  thoro,  or  an 
allowance  under  our  statute  of  separate  main- 
tenance. In  respect  to  the  alimony  of  the 
several  kinds  last  mentioned,  the  parties  stand 
before  the  court  and  In  the  rdatlon  to  each  oth- 
er as  husband  and  wife;  but.  In  respect  to 
alimony  allowed  after  divorce  from  the  bonds 
of  matrimony,  they  stand  before  the  court 
and  In  relation  to  each  other  upon  such  foot- 
ing as  that  the  legal  liability  of  the  divorced 
husband  for  alimony  is  in  tbe  nature  of  au  ob- 
ligation or  duty  to  a  stranger.  In  Dlnet  v. 
Eigenmann,  80  IlL  274.  It  was  held  that  tbe 
sum  awarded  to  a  wife,  after  divorce  a 
vinculo  matrimonii,  for  alimony,  becomes  a 
debt  from  the  former  husband  to  her,  and. 
upon  her  death  before  payment,  the  husband 
is  not  dlsdiai^ed,  but  the  sum  due  passes  to 
her  legal  reiM^sentative,  precisely  as  any  oth- 
er money  decree,  and  he  may  proceed  and  col- 
lect tbe  same.  It  was  there  said:  "When  the 
amount  was  ascertained  and  fixed,  the  right  to 
tbe  money  became  vested  and  as  fully  fixed 
as  had  the  money  been  paid  or  the  husband 
bad  given  his  note  for  the  amount."  In  Still- 
man  v.  Stillman,  89  HI.  106,  It  is  said,  on 
page  201,  that  the  formal  representatives  ot 
the  beneficiary  are  never  permitted  to  recover 
any  portion  of  tbe  sum  decreed,  except  sucb 
sum  or  installment  thereof  as  bod  become  due 
in  her  lifetime,  and  which  remained  unpaid  at 
her  death;  and  it  is  further  said,  on  page  204, 
that  there  was  no  error  In  tbe  circuit  court 
In  refusing  to  make  Its  decree  retroactive,  so 
as  to  cut  off  alimony  that  had  previously  ac- 
crued. Miller  V.  Clark,  23  Ind.  370,  holds 
that  arrears  of  alimony  decreed  by  a  court  in 
favor  of  a  divorced  wife  may  be  collected  atter 
her  death  by  her  administrator.  In  O'Hagan 
V.  O'Hagan's  Bx^  4  Clarke  (Iowa)  509,  in 
speaking  of  a  decree  giving  to  the  wife,  on  a 
decree  for  divorce,  an  annual  or  other  allow- 
ance during  her  lifetime,  it  Is  said:  "In  such 
a  case  the  court  has  acted  upon  the  whole 
question,  during  their  joint  Uves,  and  has  de- 
creed to  her  a  definite  and  fixed  sum.  This 
decree  has  the  same  force  and  validity  as  any 
other  judgment,  and  may  be  collected  in  tbe 
same  manner.  It  is  a  fixed,  ascertained,  and 
subsisting  debt  against  Um,  and,  upon  his 
death,  against  his  estate." 

In  the  case  at  bar  It  was  error  to  set  aside 
and  cancel  alimony  which  had  already  accrued, 
and  was  due  to  idalndft  in  error  under  tbe  de- 
cree.  The  amount  of  sucb  alimony  was  a  debt 
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due  from  the  defendant  JanKS  R.  Craig  to  the 
beneflclary  In  the  decree,  and  the  latter  had 
a  vested  property  right  therein,  which  the 
conrt  was  not  anthoilzed.  to  take  away  from 
her.  That  part  of  the  decree  must  be  revers- 
ed. In  all  other  respects  the  decree  is  with- 
out substantial  error,  and  is  affirmed.  The 
cause  Is  remanded  to  the  circuit  conrt,  with 
directions  to  modify  the  decree  as  that  It  will 
be  In  conformity  with  the  views  herein  ex- 
pressed. The  defendants  In  error  will  pay  the 
costs  of  this  aolL  Afflrmed  in  part  Be- 
veraed  In  part 

(103  III.  439) 

TBIiFORD  T.  BBINKBBHOPP  et  al. 

(Supreme  Court  of  imnois.    Nov.  U,  1896.) 
JuDouKNT— Relief  aoainst  is  BqaiTT— Gbodnds 

FOR, 

1.  A  court  of  equity  will  not  set  aside  a  judg- 
ment at  law  on  jp^nnds  which  were  presented 
to  the  tariel  court  in  a  motion  for  new  trial  and 
held  iufluffident   58  IIU  App.  68,  affirmed. 

2.  To  entitle  a  party  to  relief  in  equity  aninst 
a  judgment  on  account  of  a  loss  of  his  defense, 
it  must  be  shown  that  it  was  occasioned  by  the 
fraud  of  the  opposite  party,  or  by  his  own  mis' 
take,  unmixed  with  any  fault  of  himself  or  his 
agent. 

Appeal  from  appellate  court.  Fourth  dis- 
trict 

6111  In  equity  by  Joseph  Telford  against 
George  M.  BrinkerhoCC  and  others.  Com- 
plainant appeals  from  a  decree  of  the  appel- 
late court  (68  111.  App.  50)  reversing  the  de- 
cree of  the  circuit  court  in  his  favor.  Af- 
firmed. 

S.  h.  D^ht,  for  appellant  Lu  M.  Kagy, 
for  appellees. 

MAGRUDBR,  C.  J.  This  Is  a  bUl,  flled  at 
the  July  term,  1893,  of  the  circuit  court  of 
Marlon  county,  by  appellant,  Telford,  against 
appellee  George  M.  BrlnkerhoCf  and  one  Ed- 
ward T.  Oliver,  since  deceased,  and  of  whose 
estate  Margaret  V.  Oliver  Is  administratrix, 
to  set  aside  and  vacate  a  Judgment  rendered 
by  said  court  on  February  23,  1892,  In  favor 
of  Brinkerhoff  &  Oliver,  a  firm  of  loan 
brokers  composed  of  said  George  M.  Brink- 
erhoff and  said  Edward  T.  Oliver,  against 
appellant,  In  a  suit  brought  against  him  by 
said  firm  for  the  recovery  of  commissions 
due  them  for  negotiating  a  loan  for  him,  and 
to  enjoin  the  collection  of  said  judgment  and 
the  levying  of  an  execution  Issued  thereon 
on  February  1,  1893.  The  Judgment  so  re- 
covered against  appellant  was  afflrmed  by 
the  appellate  court  in  December,  1892,  as 
will  be  seen  by  reference  to  Telford  v. 
BrtnkerhoCC,  46  111.  App.  580.  Answers  were 
flled  denying  the  material  allegations  of  the 
bin.  After  Issue  formed  and  hearing  had, 
the  circuit  court  rendered  a  decree  ordering 
that  the  Judgment  be  set  aside,  that  the  exe- 
cution Issued  thereon  be  canceled,  and  that 
the  suit  at  law  in  which  the  Judgment  was 
rendered  be  placed  upon  the  docket  for  trial, 


and  that  there  be  a  new  trial  thereof.  From 
this  decree,  setting  the  Judgment  aside  and 
ordering  a  new  trial  of  the  Issues  Involved 
In  the  suit,  an  appeal  was  taken  to  the  ap- 
pellate court,  where  the  decree  of  the  cir- 
cuit court  was  reversed,  and  the  cause  was 
rc-manded,  with  directions  to  dismiss  the  bill, 
as  will  be  seen  by  reference  to  Brinkerhoff 
V.  Telford,  68  111.  App.  66.  From  this  Judg- 
ment, reversing  and  remanding,  with  di- 
rections to  dismiss,  the  present  appeal  Is 
prosecuted,  accompanied  by  a  certlQcate  of 
Importance  signed  by  two  Judges  of  the  ap- 
pellate court 

It  appears  that  the  suit  at  law  for  the  com- 
missions was  set  for  trial  on  January  19, 
1892,  In  the  circuit  court,  and  appellant  who 
lived  a  few  miles  from  the  county  seat  on 
bis  farm,  was  Informed  by  his  attorney  be- 
forehand of  the  day  fixed  for  the  trial.  On 
the  day  before  the  trial,  to  wit,  January  18, 
1802.  one  Wbltlow,  the  local  agent  of  Brink- 
erhoff &  Oliver,  the  latter  being  residents  of 
Springfield,  IlL,  went  to  appellant's  farm  to 
t^  to  obtain  a  settlement  of  the  suit  but 
failed  to  effect  any  compromise.  While 
Whitlow  was  at  appellant's  farm,  some  con- 
versation occurred  between  them  upon  the 
question  whether  the  suit  should  be  tried  the 
next  day,  or  should  be  continued,  as  it  had 
been  continued  twice  before.  Whitlow  and 
appellant  contradict  each  other  as  to  what 
was  said.  The  former  swears  that  appellant 
declined  to  consent  to  a  continuance,  and 
said  that  he  would  be  preset  himself  If  the 
weather  was  not  too  bad.  Whitlow  also 
swears  that  although  it  was  a  cold  day» 
and  snow  was  on  the  ground,  appellant  was 
out  of  the  house,  attending  to  some  matter 
connected  with  the  management  of  his  farm. 
On  the  other  hand,  appellant  swears  that  he 
and  his  family  were  sick  with  the  grippe, 
and  that  Whitlow  agreed  with  him  to  go  to 
town,  and  see  his  attorney,  and  try  to  have 
the  case  postponed  to  some  later  day  In  the 
term.  When  the  case  was  called,  appellant's 
attorney  made  an  oral  application  for  con- 
tinuance, which  was  denied.  Whitlow  made 
a  statement  of  what  he  claims  to  have  taken 
place  between  himself  and  appellant  the  day 
before.  Oliver  was  on  hand,  and  the  trial 
proceeded  In  the  absence  of  appellant  and 
resulted  In  said  Judgment  against  him.  Ap- 
pellant made  a  motion  for  a  new  trial  a  few 
days  after  the  trial  was  had,  and  supported 
the  motion  by  affidavits  of  himself  and  two 
members  of  his  family,  setting  up  therein 
what  occurred  between  himself  and  Whit- 
low upon  the  subject  of  the  continuance,  ac- 
cording to  his  understanding  of  what  was 
said.  The  plaintiff  in  the  suit  submitted 
counter  affidavits.  The  circuit  Jndge,  how- 
ever, denied  the  motion  for  a  new  trial.  The 
bill  herein  proceeds  substantially  upon  two 
grounds:  (1)  The  same  facta  which  were  set 
up  in  the  affidavits  filed  on  the  motion  for 
new  trial— that  Is  to  say,  antellant's  alleged 
sickness,  Whitlow's  alleged  violation  of  an 
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agreement  to  continne  the  case,  and  ai^el- 
lant's  absence  from  the  trial  on  account  of 
Buch  sickness  and  agreement,  as  claimed  by 
him— are  urged  as  rrasons  for  setting  aside 
the  Judgment  and  ordering  a  new  trial.  (2) 
It  Is  furthermore  charged  that  Whitlow  was 
Interested  with  BrinkerhofF  &  Oliver  in  the 
claim  against  appellant,  and  that  there  was 
8  conspiracy  between  them  to  defraud  ap- 
pellant  by  keeping  him  away  from  the  trial 
and  obtaining  a  Judgment  during  his  ab- 
sence. 

1.  A  bill  in  equity  to  stay  proceedings  in 
law  after  judgment  is  always  examined  with 
Jealous  scrutiny.  The  general  rule  Is  that 
no  relief  will  be  granted  where  the  matter 
upon  which  the  claim  to  relief  is  founded 
was  litigated  In  the  original  action.  Accord- 
ingly, where  a  party  moves  for  a  new  trial, 
and  falls,  he  cannot  then,  upon  the  same 
facts,  apply  to  the  same  Judge  for  an  in- 
junction, and  retry  his  case  in  equity;  nor 
will  a  coort  of  equity,  as  a  general  rule,  set 
aside  a  Judgment  because  It  is  founded  up- 
on iwrjured  evidence.  1  High.  InJ.  (3d  Bd.) 
S  113;  Haynes,  New  Trials  &  App.  S  340; 
Collins  V.  Butler,  14  Cal.  226;  U.  S.  v.  Throck- 
morton, 98  U.  S.  61.  "A  judgment  wIU  not 
be  enjoined  upon  grounds  which  bad  been 
relied  upon  on  a  motion  for  a  new  trial,  and 
which  had  on  such  motion  been  held  InsufQl- 
clenL"  1  High,  InJ.  (3d  Bd.)  S  115;  Matson 
T.  Field,  10  Mo.  100.  When  courts  of  law 
and  equity  have  concurrent  Jurisdiction  over 
a  question,  and  such  question  la  decided  at 
law,  equity  will  not  re-ezamlne  It  It  Is  also 
well  settled  that  a  party  who  seeks  to  enjoin 
a  judgment  must  show  that  he  himself  has 
a  good  defense  to  the  merits,  or  that  the 
plaintiff  had  no  cause  of  action.  1  High, 
Inj.  (3d  Ed.)  S  114;  Hll.  New  Trials  (2d  Ed.) 
p.  S91,  par.  4.  The  affidavits  presented  on 
the  motion  for  new  trial,  by  both  parties,  in 
relation  to  what  was  said  between  them  in 
regard  to  a  continuance  of  the  cause,  are  In 
the  record.  A  comparison  of  their  contents 
with  the  allegations  of  the  present  bill  upon 
that  subject  shows  that  there  is  no  substan- 
tial difference  between  the  matters  set  up  in 
the  bill  and  the  matters  set  up  In  the  affida- 
vit* of  appellant.  The  merits  of  the  ques- 
tion, as  to  whether  appellant  was  misled  and 
wrongfully  deprived  of  a  contiouance  of  the 
cause,'  were  passed  upon  by  the  law  court 
when  it  denied  the  motion  for  a  new  trial, 
and  therefore  a  court  of  equity  will  not  re- 
view the  question.  A  circuit  court,  with  full 
Jurisdiction  to  pass  upon  given  facts,  should 
not  apply  one  measure  of  relief  where  sit- 
ting as  a  court  of  law,  and  another  and 
different  measure  of  relief  where  sitting  as 
a  court  of  equity.  Haynes,  New  Trials  & 
App.  §  340.  It  has  not  been  shown  that  the 
plaintiffs  obtaining  the  Judgment  had  no 
cause  of  action,  nor  that  appellant  had  a 
good  defense  to  the  suit.  We  think  the  ap- 
pellate court  correctly  held  that  '*the  evi- 
dence folly  established  appellant's  liability 


to  pay  appellees  tbe  amonnt  recovered."  45 
111.  App.  586. 

2.  So  far  as  the  second  ground  upon  which 
the  bill  proceeds  is  concerned,  we  are  Inclin- 
ed to  agree  with  the  appellate  court  In  the 
statement  made  by  them  in  their  opinion  in 
the  present  case,  when  they  say:  "After  a 
careful  investigation  of  the  evidence,  we  are 
unable  to  find  that  any  conspiracy  existed 
on  the  part  of  any  of  the  defendants  to  de- 
fraud or  deceive  Telford,  and  especially  are 
we  unable  to  find  that  Whitlow  designed  or 
desired  to  mislead  him."  "The  loss  of  a  de- 
fense, to  Justify  a  court  of  equity  In  remov- 
ing a  Judgment,  must  in  all  cases  be  occa- 
sioned by  the  fraud  or  act  of  the  prevailing 
party,  or  by  mistake  on  the  part  of  the  los- 
ing party,  unmixed  with  any  fault  of  him- 
self or  agent"  Ward  v.  Durham,  134  III. 
1D5,  26  N.  E.  745.  The  proof  falls  to  show 
that  appellant  was  prevented  from  making 
defense  to  the  action  at  law  by  the  fraud 
or  act  of  the  opposite  party,  or  that  he  him- 
self was  entirely  free  from  negligence  or 
fault  in  the  matter.  Upon  neither  ground 
set  up  in  the  bill  was  appellant  entitled  to 
relief.  Accordingly  the  Judgment  of  the  ap- 
pellate court  la  affirmed.  Affirmed. 


cm  111.  447) 
SMITH  V.  MATPIBLD. 
(Snpreme  Court  of  Illinois.    Nov.  U,  1896.) 

FaAOTIOB— SOBHISBIOK  OF  PrOFOSITIOXS  OW  LaW 
—  WiTBDKAWAL  — PaBOL  BvIDENOB  —  PrOOV  OF 
ISCORPORATIOM  —  COLUTBRAI.  ATTACK  —  Jono* 
MBNTB  OF  THB  APPRLUTB  COUBT. 

1.  Under  the  nractioe  act  (section  41),  provid- 
ing that  when,  br  agreement  of  portiee,  matters 
of  both  law  and  fact  are  tried  by  the  court, 
"either  party  may  sobmit  to  the  court  written 
propoBitioDfl  to  be  held  as  law  in  the  decision 
of  the  case  on  which  the  court  shall  write  'Re- 
fnsed'  or  'Held.' "  etc.,  it  was  not  error  to  al- 
low the  plaintiff  to  withdraw  his  propositions  so 
submitted  ttefore  the  court  had  passed  npon 
them.    60  IH.  App.  266,  affirmed. 

2.  The  provisions  of  the  practice  act  (section 
41)  allowing  either  party  to  submit  written  prop- 
ositions to  be  held  as  the  law  In  the  decision 
of  the  case,  which  shall  be  passed  npon  by  the 
court,  being  for  the  benefit  of  the  party  making 
the  submission,  the  refusal  bo  to  do,  or  the  with- 
drawal of  the  proportions,  Ib  not  ground  for 
complaint  by  the  advene  party.  60  IlU  App. 
266,  affirmed. 

3.  In  an  action  to  recover  commiasfona  claim- 
ed by  the  plaintiff  for  his  services  as  broker  io 
the  sale  or  certain  i>roperty,  a  letter  written  by 
the  defendant  was  introduced  to  show  that  the 
agreement  to  pay  the  commission  was  the  per- 
sonal liability  of  the  defendant.  Bdd,  that  It 
was  competent  for  the  plaintiff  to  explain  by 
parol  statements  in  such  letter  tending  to  show 
that  he  was  entitled  only  to  a  much  smaller 
cnmmiflsion  than  that  claimed.  60  111.  App. 
266,  affirmed. 

4.  In  an  action  to  recover  commisitionB  claim- 
ed by  the  plaintiff  for  his  services  as  broker  In 
negotiating  the  sale  to  a  corporation  of  a  street 
railway  belonging  to  another  corporation,  the 
contract  of  sale,  signed  by  the  oflicers  of  snch 
corporations,  cauiiut  be  excluded  from  evidence 
on  the  ground  that  there  was  no  proof  of  the 
incorporation  of  the  companies  parties  thereto. 
60  111.  App.  266,  affirmed. 

5.  Upon  proof  that  the  agrenneDt  of  sale  wbb 
consummated  npon  a  certain  day,  it  cannot  ba 
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excluded  as  inadmissible  on  the  ground  that  the 
signature  of  one  of  the  officers  who  ^gned  the 
agreement  had  not  been  proved  to  be  genaine. 
60  111.  App.  2G6,  affirmed. 

6.  In  an  action  to  recover  commi^ions  claim- 
ed by  plaintiff  for  hia  servicee  as  broker,  the 
amount  to  which  plaintiff  is  entitled 'is  a  ques- 
tion of  fact  upon  which  the  judgment  of  the 
appellate  court  is  final  and  conclasiv& 

Appeal  from  appellate  court.  Fourth  district. 

Action  by  Manning  Mayfleld  against  Wil- 
liam £1.  Smith.  A  Judgment  for  the  plaintiff 
having  been  affirmed  by  the  appellate  court 
(60  111.  App.  26G),  the  defendant  appeals.  Af- 
0rmed. 

This  is  assumpait,  brought  In  the  Madlaon 
drcutt  court  by  Manning  Mayfleld,  appellee, 
against  William  Ellot  Smith,  appellant,  to  re- 
cover commissions  for  negotiating  the  sale  of 
certain  street-car  lines.  The  declaration,  aft- 
er  stating  that  the  defendant  represented  to 
the  plaintiff  that  he  was  the  owner  of  a  cer- 
tain horse-car  line  extending  from  the  city 
hall  in  the  city  of  Alton  to  the  town  of  Upper 
Alton,  and  also  of  a  certain  other  etreet-car 
line  In  said  city,  known  as  the  "Dummy 
Line,"  alleges  that  the  defendant  "underwood 
and  promised  the  plaintiff,  who  was  then  and 
there  a  broker,  that  if  he,  the  plaintiff,  would 
negotiate  the  sale  of  said  car  lines  to  one  A. 
M.  Famum,  or  to  a  certain  syndicate  of  cap- 
italists who  were  then  and  there  represented 
by  the  said  Famum,  and  should  succeed  in 
consummating  a  contract  for  the  sale  of  said 
car  lines  to  said  Famum  for  said  syndicate, 
oc  to  any  corporation  or  company  organized 
by  him  or  them,  or  under  his  or  their  control, 
for  the  sum  of  seventy-two  thousand  dollars, 
and,  in  addition  thereto,  the  sum  of  certain 
costs  and  expenses  of  certain  improvements, 
paving  tax,  and  other  cbai-ges  against  said 
borse-car  line,  which  were  then  unascertain- 
ed, but  which  were  afterwards  liquidated,  aud 
stated  by  the  defendant  to  the  plaintiff  to 
amount  to  the  mm  of  eight  tbousaud  seven 
hundred  dcdlars,  that  he,  the  said  defendant. 
In  consideration  thereof,  would  pay  the  plain- 
tiff, for  bis  services  In  conducting  such  nego- 
tiations and  in  consummating  such  contract 
of  sale,  a  commission  of  five  per  cent  upon  the 
price  agreed  to  be  paid  for  said  street-car 
lines,  to  wit,  upon  the  sum  of  eighty  thousand 
seven  hondred  dollars,  which  said  commts- 
siona  would  amount  to  a  large  sum,  to  wit, 
the  sum  of  four  thousand  and  thirty-five  dol- 
lars." The  declaration  then  states  the  under- 
taking and  promise  of  the  plaintiff,  etc.,  and 
avers  that  he,  the  plaintiff,  "entereid  Into  ne- 
gotiations with  the  aald  Famnm  for  the  sale 
of  said  street-car  lines,  and  so  successfully 
conducted  the  same  that  they  resulted  in  a 
contract  In  writing,  whereby  a  certain  corpo- 
ration, known  as  the  Alton  Electilc  Street- 
Railroad  Company,  and  composed  of  the  said 
A.  M.  Famnm  and  tbe  members  of  said  syn- 
dicate who  were  associated  vlth  him,  was 
formed  and  organized  under  the  statute  of  the 
state  of  Illinois  In  such  case  made  and  provid- 
-«d,  and  thereupon  a  contract  was  made  and 


I  entered  into  betr^'een  It  and  the  duly-anthor- 
Ized  agents  and  representatives  of  the  Alton 
Improvement  dissociation,  the  corporation 
which  then  owned  and  operated  the  said 
'Dummy  Line,'  and  of  the  Alton  and  Upper 
Alton  Horse-Railway  Company,  the  corpora- 
tion which  then  owned  and  operated  tbe  said 
horse-car  line,  both  of  which  were  then  and 
there  under  the  control  of  the  defendant,  who 
was  then  and  there  the  owner  of  a  controlling 
number  of  the  shares  of  the  stock  of  said  com- 
panies, whereby  the  said  street-car  lines  were 
both  negotiated  and  sold  by  and  through  the 
agency  of  the  plaintiff,  acting  pursuant  to  the 
terms  of  his  employment  aforesaid,  to  the  said 
Alton  Electric  Street-Railroad  Company,  at 
and  for  the  price  and  sum  of  eighty  thousand, 
seven  himdred  dollars,  under  a  contract  in 
writing  between  said  last-mentioned  company 
and  the  duly-authorized  agents  and  represen- 
tatives of  the  said  companies  which  owned 
and  operated  said  street-car  lines,  the  terms 
and  provisions  of  which  said  contract  were 
submitted  to  and  accepted  and  approved  by 
the  said  defendant  prior  to  the  consnmmatlon 
and  delivery  thereof;  by  means  whereof  the 
said  defendant,"  etc.,  "t>ecame  liable  to  pay," 
etc.  The  declaration  also  contains  the  common 
money  counts.  Tbe  plea  Is  non  assumpsit 
The  case  was  tried  by  the  court  without  the 
intervention  of  a  jury,  and  the  flnding  and 
Judgment  were  In  favor  of  the  plaintiff  and 
against  the  defendant  for  $4,035  damages. 
One  groimd  of  tbe  motion  Interposed  for  a 
new  trial  was  that  tbe  damages  assessed  were 
excessive  In  amount  and  thereupon  the  court 
reduced  the  Judgment  to  $2,885,  and  overruled 
the  motion  for  a  new  trlaL  The  present  ap- 
peal is  from  the  Judgment  of  affirmance  ren- 
dered In  the  appellate  court 

Everett  W.  Pattison,  for  appellant  John 
O.  Irwin,  for  appellee. 

BAKER,  J.  (after  stating  the  facts).  From 
the  Judgment  of  affirmance  in  tbe  appellate 
court  the  law  conclusively  presume  that  In 
the  trial  court  all  questions  of  fact  were 
property  disposed  of,  and  all  material  alle* 
gatlons  of  the  declaration  established  by  the 
weight  of  evidence.  And,  In  the  absence  of 
rulings  of  the  trial  court  upon  propositions 
of  taw  submitted  to  It  the  presumption  also 
is  that  the  taw  was  properly  applied  to  the 
facts  of  the  cose.  It  Is,  however,  by  tbe 
api}ellant  here  (defendant  below)  assigned 
as  error  that  the  trial  court  allowed  the 
plaintiff  below  to  withdraw  his  proi>ositionB 
of  law,  and  did  not  pass  on  the  same.  It  is 
provided  In  the  statute  (Prac.  Act,  S  41)  that 
when,  by  agreement  of  parties,  both  matters 
of  law  and  fact  are  tried  by  the  court 
"dther  party  may,  within  such  time  as  the 
court  may  require,  submit  to  the  court  writ- 
ten propositions  to  be  held  as  law  In  the  de- 
cision of  tbe  case,  upon  which  tbe  court  shall 
write  Refused'  or  *Hetd,'  as  he  shall  be  of 
opinion  is  the  law,  or  modify  the  same,  to 
which  either  party  may  except  as  to  otbw 
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opInloDB  of  tbe  court"  It  Is  to  be  noted  that 
tlie  statate,  while  It  Is  mandatory  aa  to  the 
duty  of  the  court,  Is,  as  to  the  actions  of  the 
parties  to  tbe  controversy,  permisslTe  mere- 
ly. In  order  to  properly  dispose  of  the  pres- 
ent contention.  It  is  necessary  to  ascertain 
Just  what  the  court  did  In  the  praises.  It 
appears  from  the  reciHTd  and  bill  of  recep- 
tions that  the  case  was  tried  on  October  10, 
1894;  and  at  the  close  of  the  evidence,  by 
agreement  and  consent  of  both  parties,  time 
was  given  to  each  to  submit  propositions  of 
law;  and  that  thereafter,  on  October  20, 
18&i,  counsel  for  pl^ntlff  submitted  certain 
pn^Hwitlons  In  writing,  to  be  held  as  law  in 
the  case,  and  that  on  the  same  day  "connsei 
t<x  defendant,  in  open  court,  stated  to  oppo- 
site counsel  and  the  court  that  the  defendant 
did  not  desire  to  submit  any  propositions  of 
law;  whereupon  counsel  for  plalntlCf  asked 
leave  to  withdraw  the  propo8ltl<ms  submit- 
ted by  him,  and  tiiereupon  leave  to  withdraw 
them  was  granted,  and  the  said  propositions 
were  never  read,  considered,  or  passed  upon 
by  the  court;  and  thereafter,  on  a  later  day 
of  said  October  term,  the  court  gave  Judg- 
ment tor  the  plalntlfr,  and  assessed  his  dam- 
ages at  V4,08S,  to  which  finding  and  Judg- 
ment of  the  court'the  defendant  by  his  coun^ 
se!  at  tbe  time  excepted."  It  Is  an  amply 
snfflclent  answer  to  the  assignment  of  errwr 
that  defendant  did  not  object  or  except  to 
the  ruling  of  the  court  upon  the  motion  of 
plaintiff  to  withdraw  the  pn^osltlons  that 
the  latter  had  submitted.  It  must  be  pre- 
sumed that  he  fully  acquiesced  In  the  action 
taken  by  the  plaintiff  and  by  the  court  But 
It  is  a  still  better  answer  that  appellant  had 
no  ri£^t  to  either  object  or  except  If  the 
court  had,  In  fact,  passed  upon  the  proposi- 
tions and  had  h^  them  to  be  taw  applicable 
In  the  de<HsIon  of  tbe  case,  then  a  v^  dlf- 
fermt  question  would  be  presented,  and  its 
action  In  allowing  a  withdrawal  under  such 
circumstances  might  well  be  held  error.  If 
appellant  desired  the  ruling  of  the  court  up- 
on any  question  of  law  Involved  in  the  case, 
then  he  should  have  compiled  with  tiie  re- 
quirements of  the  statute,  by  submitting 
such  propositlMis  as  he  desired  the  court  to 
role  upon.  The  court  neither  read  nor  con- 
sidered nor  passed  upon  the  propositions 
handed  up  by  appellee,  and  the  latter,  upon 
the  announcement  of  counsel  that  defendant 
did  not  desire  to  submit  nrnmnlUons,  imme- 
diately withdrew  those  be  had  Just  offered. 
The  court  owed  no  duty  to  appellant  In  re- 
spect to  tbe  propositions  that  were  with- 
drawn, except  this:  that  it  should  not  hold  to 
be  law  a  proposition  that  was  not  the  law, 
Slid  that  was  Inimical  to  his  rights  or  Inter- 
eats.  The  court  did  not  violate  this  duty. 
The  mandate  of  the  statute  to  write  upon  a 
proffered  proposltiim  of  law  either  the  word 
"Befnsed"  or  the  word  'rHeld"  Is  one  that  Is 
for  the  exclusive  benefit  of  tbe  party  submit- 
ting the  proposition,  and,  if  such  party  elects 
to  withdraw  such  proposition  from  the  con- 


sideration of  the  court,  and  waive  his  right, 
to  demand  tliat  the  court  should  pass  upon 
It,  then  no  one  else  has  a  right  to  complain. 
It  Is  sound  law  that  a  party  for  whose  bene- 
fit either  a  constitutional  or  statutory  right 
Is  given  may  waive  such  right,  at  least  in  a 
civil  case.  The  assignment  of  error  Is  wltii- 
out  any  merit  whatever. 

It  Is  claimed  that  the  court  erred  in  ad- 
mitting the  testimony  of  nT^m^ilee  explaining, 
varying,  and  contradicting  the  terms  of  tbe 
document  of  February  27.  1S93.  We  may 
say,  by  way  ot  premise,  that  It  devolved  on 
appellee  to  show,  under  bis  declaration,  that 
his  contract  for  commissions  was  with  appel- 
lant personally,  and  In  his  individual  capaci- 
ty, and  not  with  him  as  tho  a^nt  of  the  Al- 
ton &  Upper  Alton  Horse-Railway  Company 
and  Alton  Improvement  Association,  owners, 
respectively,  of  the  two  street-car  lines;  also 
that  the  commissions  were  due  when  the 
contract  of  sale  to  Pamum,  or  the  syndicate 
or  company  or  corporation  organised  by  him 
or  them,  or  undor  his  or  their  control,  was 
consummated;  and  also  that  under  the  con- 
tract his  commissions  were  to  be  6  per  crait 
upon  the  total  price  of  $80,700;  In  respect  to- 
each  of  these  matters  the  evidence  was  con- 
flicting; appellant  contMiding  that  tbe  lia- 
bility for  commissions  under  the  contract 
was  not  personal,  and  also  contending  that 
the  commissions  were  not  to  be  paid  when 
the  sale  was  dosed,  but  when  the  full  con- 
tract price  was  paid,  and  then  only  upon  the 
¥72,000  mentioned  In  the  declaration.  Ap- 
pdiee,  after  testifying  that  the  contract  was- 
personal  with  appellant,  further  testified 
that  otter  the  sale  was  consummated,  he 
went  to  appellant  and  told  blm  that  he 
would  like  to  have  his  commlasions;  that 
appellant  said  he  was  hard  up,  and  did  not 
have  the  money  to  pay  It;  that  the  $8,700 
which  had  been  paid  by  Famum  and  his 
essodates  had  passed  Into  the  Alton  Sav- 
ings Bank  to  the  credit  of  the  street-paving 
account  which  that  Imnk  had  cared  for; 
that  he  (appellee)  urged  that  be  was  In  need 
of  the  money,  and  appellant  said  he  would 
write  a  letter  to  Mr.  Hayner,  of  the  Alton 
Savings  Bank,  and  he  thought  arrai^ements 
could  be  made  by  which  he  (appellee)  could 
get  money;  and  that  appellant  wrote  a  let- 
tra*,  and  he  (appellee)  wrote  an  Indorsment 
on  Its  bade,  and  appdlant  subscribed  th«»- 
to  his  approval.  As  corroborative  of  his 
claim  that  the  promise  and  undertaking  of 
appdlant  was  personal,  appellee  introduced 
In  evidence  the  said  letier.  Indorsement  and 
approval.  Tbe  same  are  as  follows: 

"AHon.  lU..  Feb.  27.  1883.  Mr.  J.  B.  Hay- 
ner, Dear  Sir:  As  per  our  talk  with  Mr. 
White,  I  am  to  pay  $3,000  as  commission  or 
bonus  on  street-railway  deal,  of  which  Mr. 
White  said  to  us  Mr.  Bfayfield  was  to  re- 
ceive 1,2(X).  The  only  question  between  us  Is, 
when  paid.  My  remembrance  Is  distinct  this 
was  to  be  paid  from  proceeds  of  note  47,000. 
If  you  can  assist  Mr.  May  field  in  this,  I 
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shall  be  glad.  Tours,  truly,  Wm.  Eliot 
Smith." 

"State  of  nilDolfi,  City  of  Alton.  Know  an 
men  by  these  presents  that  I  hereby  author- 
ize J.  E.  Hayner,  or  the  cashier  of  the  Alton 
Savings  Bonk,  to  collect  the  amount  of 
twelve  hundred  dollars  within  named  from 
William  Eliot  Smith,  and  apply  same  to  the 
payment  of  my  note  of  $1,000.  dated  of  this 
day,  at  eight  months'  time,  bearing  7  per 
cent.  Interest,  executed  by  me  to  the  Alton 
Savings  Bank;  and  such  balance  as  shall  be 
left  over  to  place  to  the  credit  of  myself  at 
said  Alton  Savings  Bank.  Witness  my  hand 
and  seal  this  27th  day  of  February,  1893. 
Manning  May  field.  [Seal.]  Approved:  Wil- 
liam Eliot  Smith.   Feb.  27,  1893." 

The  record  shows  that  the  foUowhig  then  oc- 
curred: The  witness  was  asked  by  the  plaln- 
tifTs  counsel  this  question:  "Q.  That  letter 
contains  a  statement  from  Mr.  Smith  that  he 
understood  from  Mr.  White  that  $1,200  was 
to  go  to  youV"  and  to  which  the  witness  an- 
swered, "Yes,  sir."  The  foUowlng  question 
was  then  put  to  the  witness:  "Q.  Explahi 
that  statement.  State  whether  you  sanctioned 
it  or  not?"  This  question  was  objected  to  by 
defendant's  counsel  as  incompetent,  irrelevant, 
and  immaterial,  and  as  attenqttlng  by  oral  evi- 
dence to  contradict  or  explain  the  terms  of  a 
written  contract  or  document  The  objection 
was  ovemded  by  the  court,  and  defendant  was 
allowed  to  answer,  to  which  overruling  of  the 
court  defendant  duly  excepted.  The  witness 
answered  as  follows:  "I  will  have  to  state, 
then,  the  contract  between  Famom  and  his  as- 
sociates with  my  business,  I  was  to  receive 
6  per  cent.,  and,  after  I  received  the  charter 
which  I  obtained  for  the  Alton  and  Suburban 
Blectric  Bailway  Company  I  sold  this  property 
to  Famum  and  his  associates,  and  In  order  to 
accomplish  the  sale,  I  made  an  agreement  with 
Famum  and  his  associates  that  two-thirds  of 
the  commission,  under  certain  conditions,  should 
be  paid  to  them.  That  would  leave  me  enti- 
tled to  collect  one-third.  It  was  a  conditional 
arrangement  with  Mr.  Famum  and  his  asso- 
ciates that  a  certain  portion  of  that  money 
should  go  to  them,— two-thirds  of  the  commis- 
sions to  them,  and  one-third  to  me.  They  were 
to  receive  of  the  $7,500  bonus  which  the  citi- 
zens subscrlt)ed  for  the  North  Alton  Line  four- 
fifths,  and  one-fifth  was  to  come  to  me.  That 
would  make  $l,fiOO  as  my  portion  of  the  bonus. 
So  the  arrangement  was  that  I  was  to  receive 
20  per  cent,  of  the  bonus  and  one-third  of  the 
Interest  to  be  paid  by  Mr.  Smith,  as  also  some 
preferred  stock.  But  I  never  got  anything. 
White  and  I  never  had  any  conversation  about 
that  at  an.  As  they  failed  to  build  the  road 
within  the  specified  time,  they  could  not  col- 
lect the  bonus,  and  It  was  lost  Therefore  I 
claim  against  Mr.  Smith  the  entire  commission, 
they  not  performing  their  part,  because  I  agreed 
tliey  should  have  it  only  on  certain  conditions." 
The  letter  was  not  the  contract  between  appel- 
lant and  ^pellee.  The  contract  between  them 
was  made  in  1892,  was  a  rerbal  contract,  and 


was  oitlrely  executory.  At  the  time  the  let> 
ter  was  written,  the  services  the  contract  pro- 
vided for  bad  been  completely  performed,  and 
appellee  was  seeking  to  collect  his  commissions 
and  appellant  was  expressing  an  Inability  to 
pay.  The  evident  purpose  of  the  letter  was  to 
enable  appellee  to  borrow  $1,000  from  the  sav- 
ings bank,  which  purpose,  by  means  of  the  let- 
ter and  indorsements  thereon,  was  accomplish- 
ed. That  which  was  done  was  to  enable  ap- 
pellee to  use  $1,200  of  his  claim  against  Smith 
as  collateral  security  In  obtaining  the  loan. 
The  letter  was  competent  evidence  for  appellee* 
It  being  an  admission  In  writing  by  appellant 
of  his  personal  liability.  But  the  letter,  unex- 
plained, tended  to  show  that  appellee  was  only 
entitled  to  receive  $1,200  of  the  5  per  cent 
commissions.  This  was  owing  to  the  fact  tluit 
the  letter,  which  used  the  language  of  appel- 
lant, not  the  language  of  appellee.  Incidentally 
made  reference  to  an  Independent  transactlcm 
betvreen  appellee  and  Famum  and  his  associ- 
ates, whereby,  under  certain  conditions,  two- 
thirds  of  the  commissions  were  to  be  paid  to 
them.  It  would  have  worked  a  rank  injustice 
to  have  excluded  explanatory  testimony  showing 
what  these  conditions  were,  and  tliat  tb^  were 
not  complied  with,  and  that  the  entire  comrols- 
alons  were  due  and  owing  to  a^Uee.  In 
Brant  v.  Gallup,  111  Bl.  487.  certain  letters 
written  by  appellant  were  read  In  evidence 
against  hhn  and  he  offered.  In  a  general  way, 
to  testify  to  the  motlvea  which  Induced  him  to 
write  the  letters  In  the  manner  In  which  he 
did;  but  the  evidence  was  rejected,  the  trial 
court  holding  he  might  testli:^  to  the  circum- 
stances under  which  they  were  written,  but  not 
to  his  intentions  or  purpose  In  writing  them  as 
he  did.  This  court  said:  "Appellant  might,  no 
doubt,  as  the  court  below  decided  be  could, 
have  shown  the  circumstances  under  which  the 
letters  were  written,  but  he  had  no  right  to 
change  the  fair  and  reasonable  Import  of  the  let- 
ters by  proving  a  secret  and  unexpressed  Inten- 
tion." In  Starkie,  Ev.  677.  It  is  said  that,  where 
a  written  document  Is  given  In  evidence  as 
containing  an  admission  of  the  adversaiy,  parol 
evidence  Is  admissible  to  explahi  It.  <a  to  show 
that  it  originated  hi  mistake;  and  on  page  719 
It  Is  said  that  when  a  document,  such  as  a  let 
ter,  not  being  matter  of  compact  and  agree- 
ment, Is  given  In  evidence  as  an  admission  of  the 
adversary,  the  Latter  may  adduce  evidence  to 
show  that  it  originated  In  mistake,  or  to  ex- 
plain it  by  circumstances.  And  see,  also, 
M'Crea  v.  Purmort,  16  Wend.  460;  RaUroad 
Co.  T.  Bartlett,  20  Bl.  App.  96;  and  the  numer- 
ous authorities  cited  In  the  last-named  case. 
The  mle  is  that  writings  which  only  acknowl- 
edge the  existence  of  a  shnple  fact  are  suscepti- 
ble of  explanation,  and  liaUe  to  contradiction. 
If  the  writer  of  a  letter  can  Introduce  in  evi- 
dence proof  ot  circumstances  explanatory  of 
statements  made  therein)  sorely  his  adveEsaiy, 
who  has,  under  the  oElgendes  of  the  case,  pro- 
duced such  letter  for  the  evidence  It  affords  as 
to  some  point  In  controversy,  may  also  show  clr- 
cumstauces  that  are  explanatory  of  oQm  state- 
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mentB  In  tbe  letter  Hiat  woidd  be  in  derogation 
ot.  his  claims.  Nor  do  we  think  tlie  fact  that 
tbe  letter,  the  aaslgnmeit  Indorsed  thereon,  and 
the  written  assent  by  appellant  to  such  assign- 
ment, may,  when  taken  and  considered  to- 
gether, amounts  to  a  contract  appellant  to  pay 
to  the  saTlngs.bank  the  $1,200  mentioned  Id 
tbe  letter,  take  away  the  rights  of  the  parties 
to  this  controveray  to  show  therein  such  explan- 
atory circumstances.  The  letter,  In  and  of  It- 
sdf,  Is  simply  an  admission.  The  letter,  as- 
slgmnent,  and  antroval,  taken  together,  coostl- 
tote  a  contract  In  regard  to  the  specified  91,200; 
and  the  evldoice  admitted  did  not  tend  to  ex- 
plain, change,  or  contradict  the  terms  of  that 
contract  In  1  GreenL  Et.  }  201,  It  is  said  that 
It  Is  material  to  consider  whether  an  admis- 
sion Is  made  indepraidenOy,  and  because  It  la 
true,  or  Is  merely  ccmventloua],  entered  Into  be- 
tween tbe  parties  from  other  causes  than  a  con- 
viction of  Its  troth,  and  only  as  a  omVenlent  as- 
smnptlott  for  the  particular  purpose  hi  hand. 
Here  the  particular  purpose  In  hand  was  to 
enable  appellee  to  use  fl,200  of  the  daim 
for  comnUssioDB  as  a  collateral  at  the  bank  In 
obtahUng  credit  to  the  extent  of  91.000.  As  to 
whether  the  amount  due  appellee  was  nuwe 
than  the  91,200  mentioned  was  wholly  Imma- 
terial, so  far  as  the  transaction  with  tbe  bank 
was  concerned,  and  It  might  well  be  assumed  in 
that  transactlcn  that  the  Indebtedness  was  91,- 
200.  There  was  no  error  In  admitting  In  evi- 
dence tbe  explanatory  clrcnmstances  in  ques- 
tion. ■ 

It  Is  urged  that  the  court  erred  In  admitting  m 
evidence  the  articles  of  agreement  dated  Febru- 
ary 21,  1883,  purporting  to  be  made  between 
Qte  Alton  Improvement  Association  and  the  Al- 
ton &  Upper  AltoBQ  Horse-Railway  ft  Carrying 
Company  as  parties  of  the  first  part  and  the 
Alton  Electric  Street-Rallway  Company  as  par- 
ty of  the  second  part  Objection  was  made  to 
the  introduction  In  erldeiice  (tf  that  agreement 
"<m  the  ground  that  there  was  no  proof  of  the 
Incorporation  of  the  companies  purporting  to  be 
parties  to  It,  nor  of  the  flgnatoreB  to  the  docu- 
ment" The  objection  was  overruled  by  the 
court,  and  the  agreement  mta  admitted  in  erl- 
dnoe,  and  the  counsel  of  appellant  excepted. 
There  la  abundance  of  proof  In  the  record  that 
the  parties  of  tbe  first  part  were  going  corpora- 
tions, de  facto,  If  not  de  Jure,  engaged  In  the 
actual  transaction  of  tm^iese:  one  of  tbem 
operating  a  horses  line  of  railroad,  and  the 
other  operating  a  dummy  Une.  In  respect  to  tbe 
Alton  Electric  Street-Baflroad  Company,  It  may 
be  said  that  the  making  of  tbe  oaitract  Itself  Is 
of  itself  sufficient  proof  of  tbe  existence  of  a 
corporation  de  ftcto  for  aU  tbe  purposes  of  this 
ease.  The  legality  of  the  organization  of  a  cor- 
poration, when  the  rights  of  tbe  puUlc  or  the 
lights  of  third  persons  are  Involved,  cannot  be 
Inquired  Into  In  a  cdlateral  proceeding,  but  such 
le^ty  can  be  attadted  ai^  judicially  examhied 
by  quo  warranto  only.  Osborn  v.  People,  108 
HL  224;  Tmmbo  v.  People,  75  ZIL  661.  In 
the  veiy  nature  of  things,  It  cannot  be  the  law 
that  In  every  suit  bron^btby<nie  person  against. 
T^H.B.no.3 — XI 


another  which  Involves  some  transaction  had 
wltb  a  corporation  sudi  transactkm  cannot  be 
shown  In  evidence  without  first  establlsblng 
ttiat  the  corporatloi^  although  not  a  jurty  to  tlie 
pending  litigation.  Is  a  de  Jure  corporatlcm.  If 
such  were  tbe  rule,  the  business  of  the  coimtiy, 
nndor  present  conditions,  could  not  be  transact- 
ed. It  Is  shown  that  Charles  W.  Mllner  was 
president  and  H.  R.  Phlnney  secretary  of  each 
of  the  two  coiporatlQns  named  as  parties  at  the 
first  part,  and  that  thdr  respective  signatures 
as  such  officers  of  said  respective  corporations 
were  genutaie.  A  witness  abo  testifies  to  the 
edgnature  of  A.  M,  Famum  as  president  of  tbe 
Alton  Electric  Street-Railroad  Company.  Al- 
though no  witness  testified  In  direct  terms  to 
the  signature  of  J.  Q.  White  as  secretary  of  the 
latter  company,  yet  the  evidence  shows  that  a 
contract  was  made  between  the  companies  nam- 
ed BS  parties  of  tbe  first  and  tbe  company  named 
as  party  of  the  second  part,  and  that  the  con- 
tract was  reduced  to  writing.  Appelant  himself 
testifies  that  the  agreement  was  consummated 
hi  Februaty,  and  that  Ibe  date  of  the  "consun- 
mated  agreement  was  Februaiy  iOst"  The 
contract  introduced  bore  tbe  date  thus  Indicated. 
It  was  attested  by  the  seals  of  the  respective 
oon^nnles.  All  the  signatures  to  It  except  tbat 
of  White  were  testis  to  m  posIUve  terms,  and 
tbat  it  was  also  duly  signed  1dm — tiie  name 
"J.  G.  White,  Secretaiy,"  being  attached  there- 
to—Is  at  least  prima  fttde  established  by  the 
tacts  above  stated,  and  the  admission  that  tbe 
agreement  of  the  date  of  February  2lBt  was 
"oonsommated."  If  it  was  not  duly  signed  by 
the  necessary  officers,  bow  could  it  have  been 
a  "consummated  agreanenf'7  Under  the  dr- 
cnnatances,  tbe  court  did  not  err  In  admitting 
the  agreement  as  evidence. 

Appellant  claims  in  his  brief  and  argument 
that  the  contract  at  February  21,  1808,  was 
ultra  vires  tbe  Alton  Electric  Railroad  Ccnnpa- 
ny.  But  as  no  (vopoBltions  of  law  raising  that 
question,  or  Involving  In  any  way  the  construc- 
tion or  legal  effect  of  the  contract,  were  either 
given  or  refused,  the  matter  thus  sou^  to  be 
submitted  fW  our  declslcoi  is  not  preserved  in 
tbe  record. 

It  Is  also  suggested  tbat  tbe  Judgmoit  Is  ex- 
cessive, notwlthstandhig  the  reduction  made  by 
the  court  at  the  time  the  motion  for  a  new  trial 
was  overruled.  As  we  have  very  frequently 
held,  tbe  question  tO.  the  amount  of  damages.  In 
a  case  such  as  tbls,  Is  a  qnestlon  of  bet,  upon 
wUch  tbe  Judgment  of  the  ai^llate  court  Is 
final  and  condualve.  We  find  no  error  to  justi- 
fy a  reversal.  Tbe  Judgment  Is  affirmed.  Af- 
firmed. 


(16t  111.  331) 

TAYLOR  et  al.  v.  FELSING. 

(Supreme  Court  of  UlinoU.    Nov.  10,  1806.) 

Master  and  Sbktant  —  Prrsohal  Isjdriu  — 
Flbadikgs — QcASTOM  OF  Pkoof — IN'STBCO- 

TIONB— TrIAT. — IXTEHROOATOHI ES. 

1.  Where  the  complaint.  In  an  action  by  a 
servant  for  Injnrles  caused  by  defective  macbin- 
ery,  alleges  In  what  the  defect  consisted,  and  a 
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promise  on  the  part  of  the  maater  to  remedy  the 
Hame,  ft  is  not  necesaarr  to  alao  allege  that  the 
mnster'a  fallnre  to  remedy  the  defect  waa  neg- 

ligence. 

2.  A  servant  ia  only  required  to  prove  his 
fiause  of  acticm  against  his  master  for  injaries 
caused  by  defective  macliinery  by  a  "prepon- 
derance" of  the  evidence,  and  not  by  a  "dear 
pr«K>nderance." 

3.  The  giving  of  an  instruction  in  the  form  of 
an  abstract  proposition  of  law,  instead  of  apply- 
ing the  law  to  the  facts  Id  evidence,  ia  not 
ground  for  reversal,  where  it  waa  not  calculated 
to  mislead  the  jury. 

4.  It  ia  proper  to  refuse  an  instruction  on  a 
point  already  covered  by  the  charge. 

5.  The  fact  that  there  was  a  safer  method  by 
which  the  servant  could  have  performed  his 
duty  does  not  necessarily  preclude  bis  recovery 
for  injuries  due  to  defective  machinery. 

6.  Where  the  negligence  of  the  master  in  the 
equipment  of  his  cog  gearing  prevented  its  being 
shut  off  while  the  servant  waa  at  work  about 
the  same,  the  fact  that  the  servant  was  thrown 
into  the  gearing  by  reason  of  hla  foot  ac<^den-. 
tally  slipping  does  not  prevmt  a  recovery  by 
him,  In  uiat  the  injuries  were  the  reanlt  of  a 
mere  accident. 

7.  It  is  proper  to  refuse  to  submit  to  the  jury 
questions  of  fact  relating  to  evidentiary  facts 
not  conclastve. 

8.  'Where'  a  master  has  promised  his  servant 
to  remedy  a  defect  in  the  machinery,  the  fact 
that  the  servant  continued  to  work  with  knowl- 
edge that  there  was  some  danger,  does  not  con- 
cluBively  ahow  negligence,  lo  aa  to  prevent  his 
recovery  for  fnjnnea  received  therefrom. 

Appeal  from  appellate  court,  Third  district 
Action  bj  Henry  Felsing  against  Proctor 
Taylor  and  others.  From  a  Judgment  of  the 
appellate  court  (63  ZU.  App.  624)  affirming  a 
Judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

J,  F,  Carrott,  for  amteUanta.  Oorert  & 
Pape,  for  appellee^ 

OABTWRIOHT,  J.  Appellee  was  employ- 
ed by  aiq;>eIlantB  in  their  flooring  mill  at  Qidn- 
cy,  and  it  was  his  dnty  to  attend  to  tlie  run- 
ning of  the  machinery  In  the  basement.  He 
went  up  Into  a  passageway  between  a  gearing 
of  cogwheels  and  tbe  west  wall  of  tbe  base* 
ment,  and  relieved  a  spout  for  the  passage  of 
wheat,  which  bad  become  choked,  and,  while 
coming  down,  and  walking  along  a  btlCge  tree 
four  feet  above  the  floor  of  the  basement,  be 
accidental^  slipped  and  fell  Into  the  cog- 
wheels, which  were  In  rapid  motion,  and  Us 
right  arm  waa  cut  off.  He  brought  this  suit, 
and  obtained  a  Judgment  tor  his  injniy,  which 
has  been  affirmed  by  the  appellate  court 

At  the  trial  the  first  count  of  tbe  declaration 
was  dismissed,  and  tbe  case  was  submitted  to 
the  Jury  on  the  amended  second  count  It  Is 
assigned  as  error  that  the  court  overruled  a 
motion  In  arrest  of  Judgment,  based  upon  the 
insufficiency  of  this  count  to  stwtaln  the  Judg- 
ment Tbe  ground  of  the  claim  Is  that  It  con- 
tains no  averment  that  the  act  of  the  defend- 
ant which  caused  the  Injury  was  carelessly 
aniil  negligently  done.  The  facts  alleged  were 
that  there  had  been  a  clutch  pnll^  with  a 
lever  attached  on  the  main  shaft  wtilcb  turned 
the  gearing  of  c<^heels,  and  by  this  means 
the  cogwheels  could  be  thrown  out  of  gear  at 


the  pleasure  of  plaintiff,  and  all  danger  In  go- 
ing about  the  machinery  end  cleaning  the 
sponta  averted;  that,  a  tew  weeks  before  the 
accident  said  clutch  pulley  I>ecame  out  of  re- 
pair, and  was  removed  temporarily  to  be  re- 
paired, and  a  stiff  pulley  was  teinpwarily  put 
on  the  ^aft,  so  that  the  cogwheels  could  not 
be  thrown  out  of  gear;  tliat  the  removal  of 
the  dutch  pulley  and  the  anbeUtutlon  of  the 
stiff  pulley  rendered  the  service  of  plaintiff 
more  hazardous;  that  plaintiff  repeatedly,  and 
shortiy  before  the  injury,  objected  to  the  ab- 
sence of  the  clutch  and  the  use  of  the  stiff 
pulley,  and  requested  defendants  to  have  said 
dutch  pulley  replaced;  and  that  delendants 
promised  plaintiff  to  have  It  replaced,  and  he, 
relying  on  said  promise,  continued  In  the  serv- 
ice, and  in  the  performance  of  his  duties,  fm 
a  reasonable  time,  to  permit  the  performance 
of  said  promise  by  defendants.  This  count 
set  out,  not  only  the  disregard  of  a  positive 
duty  owing  by  tbe  defendants  to  the  plaintiff, 
created  by  tbe  facts  averred,  but  also  an  agree- 
ment of  the  defendants  to  remove  the  cause  of 
danger,  by  which  agreement  defendants  took 
upon  themselves  the  responsibility  of  Injuries 
resulting  from  sndi  dangerous  conditiwi  to 
tbe  plaintiff  whUe  In  tbe  exercise  of  ordinary 
care.  Whether  tbe  liability  rests  upon  the 
disregard  of  duty,  or  upon  the  contract  to  re- 
place the  dutch  pnlley,  It  was  not  necessary 
that  ^ther  such  disregard  or  failure  to  comply 
with  the  agreement  should  be  characterised  In 
the  dedaratlon  as  careless  or  negligent.  If 
there  was  any  disregard  of  duty,  It  was  neces- 
sarily negligent,  whether  so  averred  in  tlie 
declaration  or  not  Whoe  facts  are  stated 
which  in  law  raise  a  duty,  and  the  dlsregaril 
ot  duty  and  consequent  Injury  are  property 
averred,  the  count  wUl  be  regarded  as  suffi- 
cient The  pleader  must  state  facts  from 
which  the  law  will  raise  a  duty,  and  show 
an  omission  of  the  dnty  and  resulting  Injury; 
but  when  that  is  done,  an  allegation  that  the 
act  was  negligent  Is  unnecessary.  Ayers  v. 
City  of  Chicago,  111  111.  406;  Railroad  Co.  v. 
Hawthorn.  147  IlL  226,  35  N.  B.  634.  The 
motion  in  arrest  was  properly  orerroled. 

The  defendants  by  thdr  thirty-eighth  In- 
struction asked  the  court  to  direct  the  Jury 
that,  under  the  law  as  applied  to  the  facts, 
plaintiff  was  not  entitled  to  recover,  and  the 
Jury  should  find  a  verdict  for  the  defendants. 
We  do  not  care  to  review  the  evidence.  It 
tended  to  prove  the  cause  of  action.  The  In- 
struction  was  property  refused. 

The  first  five  Instructions  given  on  behalf  of 
the  plaintiff  are  complained  of.  We  think 
there  is  no  objection  to  any,  unless  it  be  tbe 
second,  and  that  there  was  no  reversible  error 
In  giving  that  one.  The  objection  made  to 
the  first  is  that  it  permits  the  plaintiff  to  re- 
cover upon  a  mere  preponderance  of  the  evi- 
dence in  his  favor,  while  It  Is  Insisted  that  the 
law  required  him  to  prove  his  case  by  a  clear 
preponderance.  The  law  only  requires  that 
a  preponderance  of  the  evidence  should  be  In 
favor  of  the  plaintiff.   Mitchell  r.  Hlndman, 
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a50  III.  538,  37  N.  B.  916.  The  third  relates 
to  the  credit  to  be  glveo  to  difTorent  witnesses, 
and  It  Is  objected  that  it  is  too  broad,  as  per- 
mitting the  jury  to  reject  the  testimony  of  a 
witness  although  corroborated  by  other  wit- 
nesses or  by  circumstances  in  evidence.  The 
oritSeism,  as  applied  to  this  instruction,  we 
think.  Is  unfounded.  If  the  second  is  subject 
to  the  exception  talien  to  the  third,  and  also 
wrong  In  requiring,  instead  of  permitting,  the 
jury  to  reject  the  testimony  of  a  witness  who 
has  knowingly  testified  falsely  to  some  mat- 
ter, as  It  is  insisted  In  the  argument,  we  can- 
not see  that  any  harm  could  have  resulted  to 
the  defendants  In  this  case.  The  second  In- 
struction given  at  the  request  of  defendants 
was  on  the  subject  of  the  credibility  of  wit- 
nesses. It  was  very  full,  and  correctly  stat- 
ed the  rules  for  Judging  of  credibility,  among 
other  things  directing  the  Jurors  to  take  into 
consideration  all  the  circumstances  proved 
corroborating  or  contradicting  the  witness. 
There  was  no  conflict  In  the  evidence  on  the 
main  feoturea.  In  view  of  that  fact,  and  the 
second  Instruction  given  for  defendants,  we 
think  there  Is  no  just  ground  for  a  belief  that 
defendants  were  In  any  way  harmed  by  the 
instruction  complained  of.  The  fourth  was 
an  abstract  proposition  of  law.  It  is  objected 
that  It  assumes  the  existence  of  facts  In  this 
case.  It  states  conditions  under  which  a  serv- 
ant may  continue  In  au  employment,  relying 
upon  the  promise  of  the  master  to  remove  a 
source  of  danger,  but  does  not  assume  that 
the  conditions  existed  In  this  case.  That  form 
of  Instruction  is  not  approved,  and  it  Is  re- 
garded as  much  better  that  the  court  should 
apply  rules  of  law  to  the  evidence  in  the  case; 
but  a  judgment  will  not  be  reversed  for  the 
failure  to  make  such  application.  The  prin- 
olple  of  law  Is  correctly  stated  In  this  in- 
stance, and  the  ^vlng  of  such  an  Instruction 
is  not  error  where  It  is  not  calculated  to  mis- 
lead the  Jury.  Peeples  v.  McKee,  92  111.  397; 
Betting  V.  Bobbett,  142  111.  72,  30  N.  E.  1048; 
BaUroad  Co.  v.  Dickson,  143  111.  308,  32  N.  E. 
380.  It  is  also  urged  that  by  this  instruction 
the  condition  shown  was  treated  as  a  defect 
In  the  machinery,  when.  In  fact.  It  was  not  a 
defect  But  we  think  there  could  be  no  ques- 
tion that  the  machinery,  situated  and  used  as 
it  was  proved  to  be,  was  defec*^ive  after  the 
removal  of  the  clntch  itnlley,  not  being  equip- 
ped with  any  suitable  means  of  throwing  it 
oat  of  gear.  There  was  no  error  In  so  treat- 
ing IL  The  fifth  instruction  is  criticised  on 
the  same  ground  as  the  fourth,  as  assuming 
tbat  the  machinery  was  defective,  and  also  as 
telling  the  Jury  that  the  plalntlfC  would  be  en- 
titled to  recover  whether  he  was  at  tbe  time 
In  the  exercise  of  any  care  whatever  for  his 
own  safety  or  not.  It  is  subject  to  neither  of 
these  objections,  and  expressly  requires  that 
the  Jury  shall  believe,  from  the  evidence,  that 
the  plalntift  was  In  the  exercise  of  ordinary 
care  and  caution  for  his  own  personal  safety. 

It  is  also  claimed  that  the  court  erred  in 
refusing  to  give  Instructions  Nob.  6^  12,  18, 


20,  and  27,  requested  by  the  defendants.  The 
request  for  Instructions  was  practically  un- 
limited, and  embraced  38  such  papers,  which 
the  court  was  asked  to  review  and  read  and 
deliver  to  the  jury  for  the  purpose  of  en- 
lightening them  upon  the  law  of  the  case. 
The  absurdity  of  such  a  request  in  a  case 
of  this  character  is  too  apparent  to  call  for 
comment.  The  issue  was  simple,  and  there 
were  not  38  propositions  of  law  that  could  . 
be  presented  to  the  jury.  Consequently,  the 
Instructions  necessarily  consisted  of  mere 
repetitions  In  varying  form.  For  example, 
9  of  them  were  devoted  to  Informing  the 
Jury  that  the  plaintiff  was  bound  to  prove 
the  exercise  of  ordinary  care  and  diligence 
on  bis  part  to  avoid  the  Injury,  and  in  the 
absence  of  such  proof  he  could  not  recover; 
and  these  instructions  were  all  given  to  the 
jury.  Too  many  instmctiosB  were  given.  In- 
stead of  too  few.  The  sixth,  which  was  re- 
fused, stated  that  if  the  jury  believed,  from 
the  evidence,  that  the  Injury  was  an  acci- 
dent, and  not  caused  by  the  negligence  of 
the  defendants,  they  should  find  the  defend- 
ants not  guilty.  The  Jury  had  been  told  re- 
peatedly that  they  should  find  the  defend- 
ants not  guilty  unless  the  plaintiff  bad  prov- 
eil  that  the  accident  was  caused  by  their  neg- 
ligence. There  was  no  need  of  telling  tbat 
again.  The  twelfth  recited  facts  from  which 
the  court  was  asked  to  draw  an  Inference  of 
negligence,  and  direct  a  verdict  for  defend- 
ants. The  question  of  negligence  of  plain- 
tiff WAS  one  of  fact  for  the  Jury,  and  the 
court  had  no  right  to  give  such  an  Instruc- 
tion. The  nineteenth  stated  that,  if  there 
was  any  safer  method  of  performing  the 
work  than  the  one  adopted  by  the  plaintiff, 
he  could  not  recover.  The  fact  that  there 
might  have  been  another  method,  which  a 
very  timid  or  cautious  person  might  have 
adopted  as  safer,  would  not  be  conclusive 
of  negligence.  The  twentieth  was  of  the 
same  nature  as  the  nineteenth.  The  twenty- 
seventh  was  designed  to  Inform  the  jury 
that,  If  plaintiff's  foot  accidentally  slipped, 
and  he  was  thereby  thrown  into  the  danger- 
ous machinery,  they  must  ascribe  the  Injury  - 
to  a  mere  accident,  and  the  defendants  were 
not  liable.  It  was  wrong  In  excluding  the 
element  of  negligence  on  the  part  of  defend- 
ants. The  fact  that  the  slipping  was  acci- 
dental would  not  relieve  them.  If  they  were 
guilty  of  negligence  In  respect  to  the  ma- 
chinery, and  plaintiff  exercised  due  care. 

Pefendants  asked  the  court  to  submit  to 
the  Jury  seven  questions  of  fact,  to  be  re- 
turned with  their  findings.  They  all  related 
to  evidentiary  matters  not  conclusive,  and 
might  have  been  refused;  but  the  court  gave 
three  of  them,  and  refused  to  submit  the  re- 
maining four.  The  refusal  is  complained  of, 
but  it  was  right.  If  answer  had  been  re- 
turned as  desired  by  defendants,  no  Judg- 
ment could  have  been  entered,  as  there 
would  still  have  been  no  finding  that  was 
coiudiislTe  <tt  the  rlgbts  of  the  parties.  By' 
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the  answers  to  those  which  were  submitted, 
the  Jury  fonnd  that  It  was  dangerous  for  a 
person  to  climb  up  or  down  the  passage 
where  the  plaintiff  was  injured  while  the 
gearing  of  cogwheels  was  In  motion;  that 
it  was  not  hazardous  and  dangerous  for 
plaintiff  to  attempt  to  climb  up  and  down 
said  passage  where  he  was  Injured  without 
stopping  said  gearing  of  cogwheels,  or  caus- 
ing them  to  cease  to  revolve;  and  that  the 
plaintiff,  before  the  time  of  his  Injury,  knew 
that  such  gearing  of  cogwheels  was  uncover- 
ed or  unguarded.  On  these  findings  the  de- 
fendants entered  a  motion  for  Judgment  not- 
withstanding the  general  verdict,  and  the 
motion  was  denied.  It  is  plain  that  no  Judg- 
ment could  be  entered  upon  these  findings. 
The  plaintiff's  claim  was  that  the  undertak- 
ing was  not  free  from  danger,  and  the  fact 
that  he  knew  the  wheels  to  be  uncovered 
would  not  exempt  defendants  from  liability 
when  they  bad  promised  to  remove  the  cause 
of  danger.  The  Jury  did  not  find  that  plain- 
tiff bad  voluntarily  Incurred  any  known  and 
Immediate  danger,  where  Injury  was  reason- 
ably certain  to  occur,  so  that  no  prudent  per- 
son would  undertake  to  perform  the  service. 
His  knowledge  of  some  danga  was  not  con- 
clusive evidence  of  a  want  of  ordinary  care 
on  his  part  under  the  promise  ot  defendants. 
The  Judgment  of  the  ^Eq^ellate  court  wUl  be 
afflnned.  Afflrmed* 

GABTER,      took  no  part 


(164  III.  260) 

TOWN  OF  WHBATPIBLD  T.  GBTTND- 
MANN. 

(Supreme  Court  of  Illinol&    Nov.  U.  1896.) 

HtOHVATS— DiDIOATION. 

In  an  action  to  recover  the  statator?  pen- 
alty for  obstructing  a  public  road  never  laid  out 
b7  the  public  autnoritiea.  ronning  through  de- 
fendant s  land,  it  appeared  that  the  public  com- 
menced using  the  road  about  the  year  1849, 
when  the  land  was  owned  by  H.,  who  died  in 
1856;  that  after  bis  death  the  land  was  owned 
by  two  other  persons  for  18  or  20  years  before 
It  was  sold  to  defendant  There  was  evidence 
tending  to  prove  a  dedication  by  H.  and  Buch 
two  other  persons,  and  also  to  prove  the  exist- 
ence of  the  highway  by  prescription.  Held,  that 
instructions  which  limited  the  juir  to  evideuce 
tending  to  show  a  dedication  hj  H.  only  were 
erroneous. 

Appeal  from  circuit  court,  Clinton  county; 
A.  S.  Wllderman,  Judge. 

Action  by  the  Town  of  Wheatfield  against 
3.  R.  Grundmann  to  recover  tbe  penalty  pre- 
Bcrll)ed  by  statute  for  obstructing  a  public 
road,  commenced  In  Justice's  court,  and  taken 
on  appeal  by  defendant  to  tbe  circuit  court. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

Van  Hoorbeke  &  Ford,  for  ^ipdlant  Lambe 
&  McGafflgan,  for  appellee. 

CRAIO.  J.  Tbia  was  an  action  originally 
'brought  before  a  Justice  of  the  peace  by  the 


town  of  Wheatfield  against  J.  R.  Grundmann 
to  recover  the  penalty  provided  by  section  71 
(chapter  121,  Starr  &  C.  Ann.  St.)  of  the  act  en- 
tltied  "Roads  and  Bridges,"  for  obstructing  a 
public  road.  A  fine  of  $10  was  Imposed  by 
the  Justice  of  the  peace,  and  the  defendant 
appealed  to  the  circuit  court,  where  a  trial 
was  had  before  a  Jury,  resulting  In  a  verdict 
and  Judgment  In  favor  of  the  defendant,  to 
reverse  which  the  plaintiff,  the  town  of  Wheat- 
field,  has  appealed.  The  road  In  question 
runs  about  two  miles  east  and  west,  crossing 
what  was  known  as  "Hull's  Mound."  The 
following  plat  shows  the  location  of  the  road, 
the  defendant's  land  on  each  side  of  the  road, 
scboolbouse,  and  other  residences  on  tbe  line 
of  the  'road,  as  It  has  been  traveled  and  used 
as  a  pobltc  highway  for  many  yean: 
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Mr.  Hull  first  settled  on  the  farm  now  oc- 
cupied by  the  defoidant,  Gnindmann,  and 
while  be  was  occnpylnB  tbe  land,  some  47 
years  ago,  tbe  people  commenced  traveling 
on  the  line  of  road  now  In  dispute.  Tbe  rMd 
was  traveled  by  the  public  from  the  west, 
going  east  to  Wtsetown,  and  from  the  east 
going  west  to  Jamestown.  As  appears  from 
the  evidence,  Jamestown  was  the  bustness 
point  for  tbe  neighborhood.  It  contained  a 
mill,  blacksmith  shop,  general  store,  post  of- 
fice, etc.,  and  tbe  road  in  question  was  tbe 
route  used  by  the  neighborhood  In  goli^  to 
and  from  that  place  to  transact  their  business. 
Hull  gave  the  land,  and  a  schoolhouse  was 
erected  on  the  line  of  tbe  road,  and,  as  the 
lands  in  tbe  nelgbborbood  ware  iettled  upon 
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and  Improved,  dwelling  houses  were  erected 
on  tbe  line  of  tlie  road.  From  the  time  the 
public  first  commenced  using  the  road,  down 
to  the  time  tbe  obstmctlon  was  placed  upon 
It  by  the  defendant,  the  road  ran  anbstan- 
tlally  in  a  straight  direction.  Mr.  Hull  erect- 
ed and  iKfA  np  f^ces  on  each  Bide  of  tbe 
road.  He  saw  other  owners  of  land  along 
the  line  of  road  erecting  fences  on  each  side 
of  the  road,  and  setting  apart  the  line  of  road 
to  public  use.  From  the  acts  and  conduct 
of  Mr.  Hull,  It  Is  apparent  that  he  recognized 
the  road  as  a  public  highway.  It  Is  true  that 
he  placed  gates  at  each  end  of  the  road, 
where  It  run  through  bis  land;  bat  this  was 
not  done  to  Interfere  with  tbe  travel  on  the 
road  br  the  pnbllc,  but  the  gates  were  erect- 
ed fox  his  own  convenience.  It  was  claimed 
on  tbe  trial  by  the  plaintiff  that  the  road  was 
a  public  highway,  both  by  dedication  and  pre- 
scription. Id  order  to  establish  a  dedication 
at  common  law,  It.  must  appear  that  there  was 
an  Intention  on  the  part  of  the  owner  of  the 
land  to  devote  the  land  to  the  public  use,  and 
an  acceptance  by  the  public  must  be  establish- 
ed, and  the  proof  of  these  fiicts  must  be 
clear  and  unequivocal.  City  of  Chicago  v. 
Chicago,  B.  I.  &  P.  By;  Co.,  152  Ul.  571,  88 
N.  E.  768;  Flsk  v.  Town  of  Havana,  88  III. 
208.  In  order  to  establldi  a  road  as  a  public 
highway  by  prescription.  It  must  ai^ear  that 
the  public  has  had  the  adverse  use  or  pos- 
session, under  claim  of  right,  continuous  and 
uninterrupted,  fbr  20  years,  with  the  knowl- 
edge and  acquiescence  of  the  owner  of  tiie 
land  over  which  the  easement  la  claimed. 
Township  ot  BfadlBon  v.  Gallagher,  169  lU. 
105,  ^  N.  B.  816.  Evidence  was  Introduced 
tending  to  prove  the  existence  of  a  highway 
by  dedication,  and  also  by  preacriptlon,  and 
It  was  Important  that  tbe  law  bearing  on  the 
question  should  be  accurately  given  to  the 
Jury.  The  court,  on  Its  own  motion,  gave  to 
tbe  jury  18  Instmctlons,  two  oS  wbl(^  (Nob. 
4  and  S)  aro  claimed  to  be  erroneoua.  No.  4 
was  as  follows:  "(4)  I  will  say  to  you.  In  this 
connection,  that  there  IB  no  evld^ice  before' 
you  that  the  road  In  controvert  In  this  case 
was  ever  laid  out  by  the  public  anflwrltlea  of 
this  0tate,  or  fay  the  territory  of  Illinois,  and 
that.  If  this  road  exists  as  a  pnbllc  road.  Its 
existence  must  be  established  Iqr  a  dedication 
to  pubUe  use  by  William  Hull,  the  then  own- 
er of  the  lands  through  which  Its  courBe  lies, 
or  by  user  l^*  tbe  public  aa  a  pnUlc  road,  and 
that,  as  to  this  road,  Buch  user  must  have 
been  for  20  years.  Given."  In  No.  5  the 
court  stated  to  tiie  Jury  as  follows:  As 
to  whether  there  has  been  a  dedication,  I 
will  Bay  that  it  must  apprar  from  the  evl* 
denee  ttuit  William  Hull,  the  owner  of  the 
lands  throQgh  which  It  is  claimed  the  road  in 
question  runs,  did  some  act  or  made  declara^ 
tions  Indicating  an  Intention  to  dedicate  tbe 
strip  of  land  over  which  It  ran  to  tbe  public 
for  a  public  road,  and  did  dedicate  It,  and  it 
must  also  appear  that  tiie  public  some  way 
accepted  this  dedication."    It  appeam  from 


the  record  that  William  Hnll  died  in  tbe  win- 
ter of  1856,  and  after  hla  death.  In  1866  or 
1867,  the  land  now  owned  by  the  defendant 
fell  Into  the  hands  of  Martin  HnlL  He  re- 
sided upon  it  for  a  number  of  years,  and  then 
sold  it  to  his  brother,  who  occupied  the  land 
until  a  few  years  ago,  when  he  sold  to  the  de* 
fendant  MarUn  HuU  testified  that  after  he 
acquired  tbe  land  he  reoignlzed  the  road  as  a 
public  highway.  While  he  resided  on  the 
land.  In  1867,  one  of  the  gates  whldi  bad  been 
erected  his  father  was  taken  from  the 
hinges,  and  he  never  tried  to  put  up  the 
.gates  again.  On  the  trial  be  testified:  "A. 
I  regarded  It— yee^  sir— as  a  public  road.  Nev- 
er tried  to  keep  It  closed  in  daytime  at  all. 
After  gates  were  knocked  down  or,  taken  off 
hinges,  I  never  tried  to  put  them  up  any  more. 
I  say  this  road  could  not  be  shut,  because 
there  were  five  or  six  dwelling  houses  besides 
tbe  BChoolhouse  on  this  road.  I  now  live  a 
quarter  of  a  mile  north  of  Bchoolhouse.  Only 
own  20  acres  now."  He  also  testified  that 
the  road  was  worked  and  kept  In  repair.  In 
establishing  a  road  by  dedication,  tbe  plain- 
tiff was  not  confined  to  proof  that  the  original 
owner,  William  HuU,  had  dedicated  the  land 
used  as  a  road  to  the  public.  For  a  polod  cI 
18  or  20  years  the  land  over  wblch  the  road 
passes  was  owned  by  Martin  Hull  and  his 
brother,  and  there  was  much  evidence  tend- 
Ing  to  prove  a  dedication  them,  and  the 
plaintiff  was  entitled  to  rely  on  this  evi- 
dence to  establlBh  a  public  highway  by  dedi- 
cation. If  William  Hull  did  not  dedicate 
tbe  land  in  queatkm  for  a  public  h^bway 
while  he  owned  tiie  farm,  but  after  the  fttrm 
fell  Into  the  hands  of  his  two  sons  they  made 
tbe  dedication,  the  plaintiff  was  entltied  to 
prove  and  rely  upon  .that  fact.  But  tbe  two 
Instructions  complained  of  confined  the  dedi- 
cation entirely  to  William  HulL  In  this  re- 
gard they  were.  In  our  opinion,  erroneous. 
The  Judgment  will  be  reversed  and  the  cause 
remanded.  Beversed  and  remanded. 

aM  111.  n 

OBAND  LODGE  OF  BROTHERHOOD  OF 
LOCOMOTIVE  FIREMEN 
T.  CRAMER.  ' 

(Supreme  Court  of  Illinois.    Not.  11,  1895.} 

ABA.TBMSNT  — SOVFICISVOT  or  PLBA.  —  DbSIAL  OV 
CORPORATB  EXISTHKOB  —  EfPBCT  OP 
Demurrer— Waivbr. 

1.  In  an  action  against  the  "Grand  Lodge  of 
the  Brotherhood  of  Locomotive  Firemen,"  where 
aerrice  was  made  upon  the  officers  of  a  subor- 
dinete  lodge  as  agents  of  the  grand  lodge,  s 
plea  in  abatement  aUegliig  that  the  "Brotherhood 
Firemrai"  is  not  a  corporation,  and  baa  never  ex- 
ercised corporate  powers,  is  inaiitficient  as  an 
allegation  that  the  defendant  named  in  a  writ 
is  not  a  corporation.  60  111.  App.  212,  affirm- 
ed. 

2.  An  allegation  that  the  officers  of  the  aub- 
ordtnate  lodge  upon  whom  service  was  made 
are  not  agenta  of  the  Brotherhood  of  Locomo- 
tive Firemm,  is  not  sufficient  aa  an  allegatioa 
that  they  are  not  the  agenta  of  the  defmdant 
named  in  the  writ    60  lU.  ApD.  212,  affirmed. 
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3.  Where  a  demurrer  Is  Bustaincd  to  a  plea 
in  abatement,  a  pica  over  to  the  merits  does  not 
operate  as  a  waiver  of  the  right  to  assign  aB  er- 
ror the  ruling  on  the  demurrer. 

4.  Where  a  plea  in  abatement  has  been  ad- 
judged insulGcient  on  demurrer,  a  motion  to 
qaash  the  writ  on  the  same  grounds  as  those 
alleged  in  the  plea  will  not  be  entertained.  60 
ilL  App.  212.  affirmed. 

Ai^ieal  fnxn  appellate  court,  Fourth  ^strict 
Action  by  Philip  Cramer  against  the  Grand 
Lodge  of  the  Brotbediood  of  LocomotiTe  Fire- 
men. A  judgment  for  the  plaintiff  having  been 
affirmed  by  the  appellate  court  (60  111.  App.  212), 
the  defendant  appeals.  Affirmed. 

This  is  an  appeal  from  the  judgment  of  the 
appellate  court  for  the  Fourth  district  afiOrmlng 
a  judgment  of  the  city  court  of  East  St.  Louis 
in  favor  of  aK>elIee  against  api>ellaut  upon  a 
certificate  of  insurance  for  $1,500,  insuring  ap- 
pellee against  total  disability.  The  disability  in 
this  case  arose  from  ;m  injury  to  his  arm  re- 
ceived while  appellee  was  engaged  as  engineer 
in  numlng  a  locomotive  engine.  The  return  of 
service  of  summons  in  the  trial  court  was  as  fol- 
lows: "I  have  duly  served  the  within  summons 
on  F.  W.  Arnold  Lodge,  No.  44,  a  subordinate 
lodge,  and  agent,  of  defendant,  located  and  ex- 
isting iu  said  city,  reading  and  delivering  a 
true  copy  of  said  summons  to  Rot>ert  A.  Steven- 
son, master  and  chief  officer  of  said  subordi- 
nate lodge,  In  his  capacity  of  such  master;  and 
also  by  reading  and  delivering  a  true  copy  of 
said  summons  to  W.  W.  Gillls,  secretaiy  of  said 
subordinate  lodge,  In  his  capacity  of  such  sec- 
retary; and  also  by  reading  and  delivering  a 
true  copy  of  said  siunmons  to  Wiliiam  Bojne, 
an  agent  of  the  defendant, — all  of  which  was 
done  on  the  7th  day  of  August,  181>4.  The 
president  of  said  company  not  found  in  my  coun- 
ty." The  defendant  then  filed  the  following 
plea  in  atiatement:  "Now  comes  the  Brother- 
hood of  Locomotive  Firemen,  agamst  which  the 
plaintiff  has  issued  'ils  said  writ,  and  declared 
thei-eon  by  the  name  of  the  'Grand  Lodge  of 
the  Brotherhood  of  Locomotive  Firemen,'  and 
outers  a  limited  appearance  herein  for  the  pur- 
pose of  showing  the  following  fact  only,  and  for 
no  other  purpose:  The  Brotherhood  Firemen 
is  not  now,  nnd  never  has  been,  a  corporate 
body,  under  the  law3  of  the  state  of  Illinois  or 
elsewhere;  that  the  organization  is  a  coopera- 
tive or  mutual  benefit  association,  having,  no 
corporate  existence  whatever;  that  It  is  opera- 
tive under  a  voluntary  constiiudon  and  volun- 
tary by-laws,  peculiar  to  that  class  of  organiza- 
tion; and  that  the  organization  has  never  been 
held  out  as  having  corporate  powers.  It  is  true 
there  Is  an  organization  caUed  the  'Brotherhood 
of  Locomotive  Firemen';  that  such  organiza- 
tion has  headquarters  in  Terre  Haute,  In  the 
state  of  Indiana;  that  it  has  a  grand  master 
and  secretary  and  treasurer,  who  reside  In  the 
dty  of  Terre  Haute,  in  said  state,  and  transact 
the  business  of  said  organization  there;  but 
none  or  either  of  them  -Mve  ever  resided  or  do 
now  reside  in  the  ci^  of  Eaett  St.  Louis,  iu  the 
state  of  Illinois,  and  did  not  at  the  dine  of  the 
writ  herein,  nor  nave  they,  since  the  issue  of 


the  writ  herein,  been  'n  the  city  of  East  St. 
Louis,  county  and  state  aforesaid.  The  organ- 
ization has  declared.  In  the  constitution  of  the 
!?rand  lodge,  .is  follows:  'Section  1.  This  body 
shall  be  kuown  as  the  "Brotherhood  of  Locomo- 
tive Firemen,"  with  Ji'iadiiuartars  ijermaneally 
located  at  Terre  Hiute.'  And  by  such  designat- 
ed name  the  order  is  imown  as  a  mutual  benefit 
or^nization.  Tljat  the  said  Robert  A.  Steven- 
sun,  upon  whom  service  has  been  made  In  this 
case,  as  shown  by  the  amended  return  herein, 
of  the  date  of  7th  day  of  August,  1894,  is  not 
now,  and  never  h^s  been,  an  agent  of  the  Broth- 
erhood of  Locomotive  Firemen  of  the  dty  of 
East  St  Louis  or  elsewhere;  that  the  sald  'W. 
W.  Gillis,  upon  whcHu  service  lias  been  made, 
as  shown  by  said  amended  return,  Is  not  now, 
and  never  has  been,  the  agent  of  the  Brotherhood 
o'  Locomotive  Firemen  In  the  dty  of  East  St. 
Louis  or  elsewhere;  and  that  the  said  WUllam 
Boyne,  upon  whom  service  has  also  been  made, 
as  shown  by  said  amended  return.  Is  not  now, 
and  never  has  been,  an  agent  of  the  said  Broth- 
erhood of  Locomotive  Firemen  in  the  city  of 
East  St  Louis  or  eLsewhere.  And  the  defeM- 
ant  avers  that,  while  the  parties  i^n  whcHn 
service  has  been  made  as  aforesaid  may  be  of- 
ficers of  a  subordinate 'lodge  of  the  Brotherhood 
of  Locomotive  Firemen,  the  said  Brotherhood 
of  Locomotive  Firemen  cannot,  under  the  laws 
of  Illinois  or  elsewhere,  be  brought  Into  court 
by  service  upon  the  oflleers  of  a  subordinate 
lodge.  If,  In  law,  subordinate  lodges  can  be 
held  as  the  agents  of  LocconoUve  Firemen,  de- 
fendant denies  that  its  officers  can  be  made  the 
agents  of  said  organization  for  the  purpose  of 
bringing  the  same  into  court,  or  that  the  Broth- 
erhood of  Locomotive  Firemen  can  be  served 
through  the  officers  of  a  subordinate  lodge.  De- 
fendant avers  ttiat,  if  the  parties  named,  upon 
whom  service  has  been  made  as  officers  of  a 
subordinate  lodge,  are  the  officers,  as  alleged  In 
said  amended  return,  that  the  said  officers  did 
not  report  said  service  to  the  officers  of  said 
sulwrdinate  lodge,  nor  did  the  subordinate  lodge 
talte  any  action  thereon;  and  notify  the  Brother- 
hood of  Locomotive  Firemen,  the  defendant  here- 
in. Wherefore  defendant  prays  judgment  if  the 
court  here  will  take  cognizance  of  the  actlrai 
aforesaid."'  This  plea  was  sworn  to.  The 
plaintiff  demorred  to  this  plea,  and  assigned  the 
following  special  grounds  of  demurrer:  "(1) 
The  plea  purports  to  be  by  the  Brotherhood  of 
Locomotive  Firemen,  Instead  of  the  Grand 
Lodge  of  the  Brotherhood  of  Locomotive  Fire- 
men, the  party  sued,  and  shovps  on  Its  face  that 
they  are  different  and  separate  organizations. 
(2)  That  80  much  of  the  plea  that  denies  cor- 
porate existence  is  matter  which  goes  in  bar  of 
the  action,  and  cannot  be  pleaded  In  abatement; 
and  the  plea  is  defective  in  containing  matter 
bot^  in  abatement  and  in  bar  of  the  action.  (3) 
The  plea  does  not  deny  that  the  said  subordinate 
lodge  Is  an  agent  of  the  defendant  sued,  with 
the  Grand  Lodge  of  the  Brotherhood  of  Locomo- 
tive Firemen.  (4)  The  plea  does  not  deny  that 
any  of  the  parties  served  as  agents  of  the  said 
grand  lodge  were  such  at  the  time  service  waa 
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had.  (5)  The  plea  Is  arsnmentatiTe,  and  allies 
matter  as  law  which  Is  erroneous.  (6)  Tbe  plea 
iB  both  a  traverse  and  statauent  of  affirmative 
matter.  CO  The  plea  is  not  signed  by  counsel, 
nor  tiy  anyone  on  tbe  part  of  defendant.  (8) 
And  la  to  other  respects  defective."  The  demur- 
rer was  sustained,  tbe  cause  cohtlntied,  and  at 
tbe  next  term  the  defendant  entered  Its  motion 
to  quash  the  return  for  reasons  substantially  the 
same  as  those  set  up  In  the  plea  In  abatement. 
The  motion  was  overruled,  and  the  defendant 
excepted.  Defendant  then  filed  pleas  In  bar, 
upon  which  Issues  were  fmned,  and  a  trial  bad, 
resulting  In  a  verdict  and  Judgment  tox  Qieplaln- 
tUI. 

Cockrell  &  Moyers.  for  appellant.  M.  Mil- 
lard, for  appellee. 

GARTBR,  X  (after  stating  the  facti^.  The 
qneatlons  presented  by  counsel  for  appellant 
for  our  coBslderatlon,  aside  from  questions  of 
fact,  which  are  not  open  to  review  in  this 
court,  are  few,  and  may  be  briefly  disposed 
of.  Counsel  seem  to  be  under  the  Impression 
that  tbe  aiv)ellate  court  decided  that,  by 
pleading  Is  bar,  appellant  waived  Its  right  to 
assign  for  error  the  ruling  of  the  trial  court 
In  sustaining  the  demurrer  to  tbe  ple^  In 
abatement.  We  do  not  so  understand  the 
<^liilon  of  the  appellate  comt  That  alleged 
OTor  seems  to  have  been  fully  consldored  by 
the  appellate  court,  and  It  was  held  that  tiie 
demurrer  was  properly  sustained.  Tbe  rule 
Is  that,  where  tbe  defendant  pleads  over  to 
the  merits  In  response  to  a  Judgment  quod 
reqiondeat  ouster,  be  does  not  waive  the  right 
to  assign  for  error  tbe  decision  ttf  the  court  in 
sustaining  the  demurrer  to  the  plea  In  abate- 
ment. Belahey  t.  Clement,  3  Scam.  201; 
Weld  r.  Hubbard,  11  HI.  574;  Branlgan  t. 
Hose,  8  Gllman,  123;  Harfeneas  v.  Hyde,  9S 
U.  S.  476;  Association  v.  Rlel,  88  III.  App. 
424;  Ralboad  Co.  v.  Hook,  40  III.  App.  547. 
This  rule  was  not  Intended  to  be  changed  by 
anything  ttaat  was  said  in  Furnace  Co.  v. 
Magin.  108  m.  656. 

Appellant's  plea  In  abatement  was  clearly 
d^ectlve  and  ln8DfB<^nt,  and  for  most  of  the 
reasons  assigned  In  the  demurrer.  In  the 
first  place,  the  plea  is  uncertain  and  argumen- 
tative. As  stated  In  the  oplnl(m  of  tbe  ap- 
pellate court  by  Presiding  Justice  Scofleld, 
the  plea,  though  not  signed  by  either  the  de- 
fendant or  counsel,  purports  In  the  body  there- 
of to  be  by  tbe  Brotherhood  of  "LocomoliTe 
Fir«nen**  Instead  of  by  the  defendant,  and 
does  not  show  that  these  are  the  same  or- 
ganizations, except  argumentatlvely.  In  the 
introductory  part  of  the  plea.  It  Is  then  aver- 
red In  the  plea  that  the  "Brotherhood  Fire- 
men" is  not  and  never  was  a  corporation;  non 
constat  the  defendant  may  not  have  been. 
After  the  avermmt  that  tbe  "Brottaeibood 
Firemen"  was  not  a  corporation,  but  only  a 
voluntary  or  mutual  benefit  association,  the 
question  Is  argumentatlvely  raised  In  the  plea 
whether  or  not  service  of  process  can  be  had 


on  such  an  association  by  service  upon  the 
officers  of  the  subordinate  lodges.  There  Is 
no  positive  averment  In  the  plea  that  the  de- 
fendant Is  not  a  corporation,  and  liable  as 
such  to  service  In  the  manner  provided  by 
statute  for  the  service  of  process  upmi  bor- 
poratlons.  Xor  Is  there  any  averment  that 
tbe  "F.  W.  Arnold  Lodge,  No.  44,"  served  as 
"subordinate  lodge  and  agent  of  the  defend- 
ant," mis  not  such  agent.  Bo  that,  assmn- 
Ing,  for  the  argtmient,  that  the  defendant, 
the  "Grand  Lodge  of  the  BrothfOrhood  of  Lo- 
comotive Firemen,"  was  a  corjioration,  the 
plea  lacks  the  principally  essential  Averment 
that  tbe  summons  was  not  served  uiran  Its 
agent;  or,  if  It  were  intended  to  be  alleged 
that  the  defendant,  whether  properly  desig- 
nated the  "Grand  Tx)dge  of  the  Brotherhood 
of  Locomotive  Firemen,"  or  as  tbe  "Brother- 
hood of  Locomotive  Firemen,"  was  not  a  cor- 
poration, but  only  a  voluntas  assocladon, 
without  corporate  powers,  and  was  not  ame- 
nable to  service  had  npon  Its  agoita  under  the 
laws  of  this  state,  It  Is  sufficient  to  say  that 
there  was  no  such  allegation  in  the  plea,  and 
It  is  only  by  Inference  or  argument  that  It  can 
be  said  that  such  a  question  is  remotely  sug- 
gested. It  might  be  perfectly  true  that  the 
"Brotherhood  Fhsmen"wa8not  a  corporation, 
and  still  true  that  tbe  defendant  as  named  in 
the  writ,  or  the  "Brotherhood  of  Locomotive 
Firemen"  mentioned  In  the  introductory  part 
of  the  plea,  was.  Every  Intendment  must  be 
taken  most  strongly  against  the  pleader.  If, 
thai,  la  considering  the  plea,  it  be  assumed 
that  the  defendant  was  a  conraratlon,  the  plea 
Is  bad  for  not  denying  the  agency  of  the  sub- 
ordinate lodge.  The  plea  has  other  substantial 
defects,  but  It  is  unnecessary  to  Jlengthen  this 
opinion  In  their  enumeration.  T^ey  were 
fully  pointed  out  In  the  opinion  of  the  appel- 
late conrt  It  follows  that  no  ercor  was  com- 
mitted in  sustaining  tbe  demurrer  to  it. 

At  a  subsequent  term  appellant  moved  tbe 
court  to  quash  tbe  return  on  substantially  the 
same  grounds  set  up  in  the  plea  hi  abatement 
This  moUon  was  properly  overruled.  A  plea 
in  abatement  Is  waived  by  Interp(»sing  an  In- 
sufficient motion  founded  npon  the  same  mat- 
ter. Union  Nat  Bank  v.  First  Nat  Bank,  90 
111.  56;  Hollow^  V.  Freeman,  22  111.  197. 
^e  converse  of  this  proimsltlon  Is  equally 
true,  and  we  agree  with  tbe  learned  Judge 
who  wrote  the  opinion  of  the  appellate  conrt 
"that,  after  an  Insufficient  plea  In  abate- 
ment bus  been  disposed  of,  a  motion  to  quash 
tbe  service  on  substantially  the  same  grounds 
will  not  be  entertained." 

Counsel  for  appellant  Insist  that  tbe  prin- 
cipal question  presented  to  this  court,  and  the 
one  they  desired  settled  is,  whether  or  not 
tbe  officers  of  a  local  lodge  are  ex  officio 
agente  of  the  grand  lodge,  and  whether  the 
local  lodge  Is  such  agent  and  In  their  argu- 
ment say:  "We  Invite  tbe  attention  and  ask 
this  court  to  determine  how  far  a  local  lodge 
is  the  agent  of  a  grand  lodge,  and  to  what  ex- 
tent; and  in  what  case,  if  any,  an  office  of 
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a  local  lodge  may  or  may  not  be  considered 
the  agent  of  a  grand  lodge."  Tbere  ts  noth- 
ing before  us  from  whlcb  we  can  determine 
the  question  pressed  upon  our  attention  by 
counsel.  The  plea  In  abatement,  as  we  have 
seen,  was  not  sufficient  to  raise  tbe  question 
whether  or  not  service  was  had  upon  an 
agent  of  appellant;  and,  the  return  of  the  of- 
ficer being  prima  facie  true,  there  is  nothing 
more  to  be  decided  on  that  score.  We  had  oc- 
casion In  two  recent  caaes  to  consider  volun- 
tary unincorporated  associations  as  parties  in 
suits  brought  by  and  against  them.  Fitzpat- 
rick  T.  Kutler,  IGO  IlL  '202,  43  N.  B.  392;  GuU- 
foil  V.  Arthur,  IBS  111.  600,  4X  N.  E.  1009.  But 
the  questions  decided  In  those  cases  are  not 
presented  in  this. 

Appellant  filed  pleas  in  bar,  and  contested 
Its  liability  to  appellee,  thus  fully  entering  Its 
appearance  In  the  cause;  but  no  question  of 
law  arising  under  the  issues  formed  on  those 
pleas  Is  presented  for  our  decision.  It  fol- 
lows, therefore,  that  the  judgment  of  the  ap- 
pellate court  must  tw  affirmed.  Judgment 
affirmed. 

Ottiii.  US) 

BUHOARTNEB  et  aL  T.  BALL  «t  sL 
(Sopreme  Court  of  Illtnols.   Not.  10,  1896.) 

MbCHAXIC'B  LiB^ — EN70RCGMBNT— DbCREB. 

1.  Where  the  wife  ratifies  and  adopts  a  con- 
tract entered  Into  by  ber  hnsband  for  the  ood- 
fltruction  of  a  building  on  her  lot,  the  tot  is  sub- 
ject to  a  mecbaoic's  lieu  therefor. 

2.  A  decree  to  enforce  a  mechanic's  lien,  or- 
doing  a  sale  of  the  laud  on  default  by  defend- 
ants in  the  payment  of  a  certain  sum,  doea  not 
Impose  a  personal  liability  on  defendants. 

Appeal  Crom  appellate  court,  Tbtrd  district. 

Action  bg  H^pry  B.  Hall  and  others 
ftgainst  Maiy  A.  Bumgartner  and  others. 
From  a  Judgment  of  the  appellate  court  <64 
111.  App.  46)  affirming  a  decree  for  complain- 
ants, defendants  appeal.  Afi3rmed. 

Fatten,  Hamilton  &  Patton,  for  appellants. 
Scholes  &  Selby,  W.  H.  Colby,  and  W.  F. 
Henidon,  for  appellees. 

WILKIN,  J.  Appellees,  who  are  carpen- 
ters and  contractors,  obtained  a  decree  in 
the  circuit  court  establishing  a  Hen  on  a  cer- 
tain lot  owned  by  Mary  A.  Bumgartner,  one 
of  the  appellants,  for  the  amount  remaining 
unpaid  to  said  appellees  and  their  subcon- 
tractors for  work  performed  and  material 
furnished  In  and  about  the  construction  of 
a  dwelling  house  on  said  lot  The  court 
found,  and  recited  in  the  decree,  the  follow- 
ing facts,  as  having  been  established  by  the 
evidence:  "That  Frank  X.  Bumgartner, 
with  the  knowledge  and  consent  of  Mary 
Bumgartner,  his  wife,  entered  Into  a  con- 
tract in  writing  with  the  complainants  for 
the  erection  of  a  dwelling  house  on  the  lot 
owned  by  the  said  Mary  Bumgartner,  and 
Immediately  after  the  making  of  said  con- 
tract, in  compliance  with  the  terms  thereof, 
the  complainant  commenced  work  upon  said 


building,  and  erected  the  same  upon  the 
said  lot;  that,  after  said  contract  was  en- 
tered into  as  aforesaid,  said  Mary  Bumgart- 
ner ratified,  adopted,  acknowledged,  and  ac- 
cepted the  said  contract  made  by  Frank  X. 
Bumgartner,  her  agent,  and  from  time  to 
time  during  the  progress  of  the  work,  until 
its  completion,  took  charge  of  the  construc- 
tion of  said  building,  and  took  the  said  con- 
tract as  her  own,  and  from  time  to  time 
made  changes  In  the  plan  and  construction 
of  the  house,  and  claimed  the  house,  and 
demanded  Its  completion,  and  demanded  pos- 
session of  said  house  as  her  own,  and  took 
possession  thereof,  and  moved  into  said 
house,  and  does  now  and  ever  since  said 
time  has  occupied  the  same  as  her  own 
property,  with  her  family,  and  that  the  said 
Mary  Bumgartner  Is  liable  to  the  complain- 
ants for  the  labor  and  materials  furnished 
by  them  In  the  erection  of  the  dwelling 
bouse  upon  such  premises,  and  that  there  Is 
due  the  complainant  the  sum  of  {2,151.07, 
for  which  they  are  entitled  to  a  lien  upon 
the  premises;  that  there  are  due  certain 
subcontractors  and  material  men,  from  com- 
plainants, for  labor  and  material  furnished 
in  said  building,  various  sums.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
complainants  and  said  contractors  have  a 
lien  on  said  premises  tor  the  amount  so 
found  due,  and  that  the  defendants  Mary 
Bumgartner  and  Frank  X.  Bumgartner, 
within  twenty  days  from  this  date,  pay  to 
M.  U.  Woodruff,  fecial  master  in  chancery 
of  this  court,  the  said  sum,  with  Interest 
from  this  date,  to  be  distribute  by  said 
master  between  said  subcontractors  and 
complainants,  after  the  payment  of  costs, 
according  to  their  respective  Interests,  and. 
In  case  of  default,  that  said  premises  be  sold 
at  public  vendue  by  said  special  maator." 
We  have  carefully  reviewed  the  testimony 
In  this  record,  and  find  that  It  fuJly  sus- 
tains the  decree  of  the  circuit  court.  The 
only  question,  upon  the  merits  of  this  cause, 
is  whether  appellant  Mary  A.  Bumgartner 
was  bound  by  the  contract  set  up  in  the 
bill,  entered  Into  by  her  husband  with  the 
contractors.  We  think  that  she  must  be  so 
held,  upon  the  ground  that  the  husband,  tn 
making  the  contract,  acted  as  her  author* 
Ized  agent,  and  especially  upon  the  theory 
that  she  fully  ratified  his  action  by  her  con- 
duct after  its  execution,  and  during  the 
progress  of  the  work.  Her  letters  of  July 
24tb  and  29th,  addressed  to  appellees,  are 
wholly  Inconsistent  with  any  other  conclu- 
sion; and  the  explanation  on  her  part,  to 
the  effect  that  she  signed  them  because  told 
by  attorneys  that  it  was  necessary  that  she 
should  do  BO,  cannot  result  In  destroying 
their  binding  force  upon  her.  There  was 
no  error  in  providing  iu  the  decree  that  the 
husband  and  wife  pay  the  amount  found 
due  wltbln  the  time  named.  The  effect  of 
that  order  was  not  to  make  the  husband 
personally  liable,  but  simply  to  prorlde  tliat 
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a  sale  of  the  property  mlgbt  be  avoided  by 
payment  of  tbe  amount  due  by  either  him  or 
his  wife,  the  owner  of  the  property.  Qoch- 
enoor  t.  Mowry.  33  111.  331.  The  Judgment 
ct  the  appellate  court  will  be  affirmed. 


(163  III.  841) 

ST.  LOUIS,  L  &  D.'R.  go.  t.  WABFEL. 

(Saprerae  Court  of  IlllnolB.   Not.  11, 1896.) 

Title— EviDBKCB— Deed— Waiter  of  Ouection 
—Color  of  Title- Paimbxt  or  Taxes. 

1.  Objection.  In  ejectment  for  part  of  S.  E. 
14  of  section  30,  township  7  N.,  range  9  E.  of 
tfiird  P.  M.,  in  Jasper  coTiDtr.  111.,  that  snch 
land  is  not  properly  described  b;  a  deed  omit- 
ting from  the  description  "township  7  N.,"  can- 
not be  made  for  the  first  time  on  appeal. 

2.  Title  through  e  person  Is  not  shown  by  a 
deed  purporting  to  be  executed  by  his  widow 
and  heirs,  but  it  muat  be  shown  that  he  died 
intestate,  and  that  the  persona  signing  were  his 
heirs  and  widow. 

8.  A  deed  by  a  raHroad  company  of  Its  rail- 
road, as  located  and  occupied  by  it)  is  c<dor  of 
title  as  right  ot  way. 

4.  The  effect  of  payment  by  a  railroad,  haT- 
ing  color  of  title  to  a  right  of  way  through  a 
•ection  ot  land,  of  taxes  assessed  on  the  strip 
as  a  railroad  track,  is  not  SToIded  by  prior  pay- 
ment by  the  paramount  owner  of  taxes  on  the 
section,  and  the  taking  of  a  receipt  for  payment 
on  the  entire  section,  be  in  fact  oariDg  paid  no 
taxes  on  the  part  occupied  by  the  railroad. 

Errw  to  circuit  court,  Jasper  county;  S.  Z. 
Landee,  Judge, 

Ejectment  by  Uriah  Warfel,  against  the 
Bt  Louis,  Indianapolis  &  Eastern  Railroad 
Company.  Judgment  for  plahitiff.  Defeaid- 
ant  brings  error.  Eerersed. 

OllMHMi  &  J<4iusQn,  for  plaintiff  In 
Pith  Ian  &  Davidson,  for  defendant  In  error. 

CRAIO,  Ttds  was  an  action  of  ejectment 
brought  by  Uriah  Warfd  against  tbe  St. 
Louis,  Indianapolis  &  Eastern  Railroad  Com- 
pany to  recovCT  a  strip  of  land  80  feet  wide, 
commendDg  at  the  S.  B.  comer  of  the  S.  E.  14 
of  Section  30,  township  7  N.,  range  9  E.  of  the 
third  P.  M.,  in  Jasper  county.  111.,  extending 
thence  In  a  northwesterly  direction  across  said 
subdlTislon  to  the  northwest  comer  of  said  sub- 
division. The  parties,  by  agreement,  waived 
a  Jury,  and  a  trial  was  had  before  the  court, 
resulting  tn  a  Judgment  In  favor  of  the  plaln- 
tltr.  It  appears  from  the  record  that  the  par- 
ties stipulated  that  the  cause  might  be  tried 
on  abstracts  of  deeds  and  records,  in  the  place 
of  the  original  deeds.  Under  this  stipulation 
tbe  counsel  for  the  plaintiff  put  In  evidence  an 
abstract  of  title  which  showed  that  the  S.  E. 
%  of  section  30,  township  7  N,,  range  9  B.  of 
third  P.  M.,  tn  Jasper  county,  111.,  was  en- 
tered by  Daniel  Paulls  on  September  6,  1852. 
The  abstract  also  showed  a  conveyance  of  the 
quarter  section  from  Daniel  Paulla  and  wife 
to  William  Marsh  on  Pebruaty  3,  1858.  Tbe 
abstract  ajso  showed  a  deed  dated  Mardi  20, 
1893,  which  purported  to  be  from  the  widow 
and  only  heirs  of  W.  Marsh,  deceased,  to 
Uriah  Warf^  the  plaintiff,  conreylpK  tbe 
quarter  aectlOD  of  land.   Hie  deacrlpUtm  of 


the  land  hi  the  deed  from  Paulls  to  Marsh  was 
defective,  "township  7  N."  havhig  been  omlfc- 
ted;  and  had  the  deed  been  objected  to  when 
It  was  offered  In  evldeuce,  on  tbe  ground  that 
the  land  was  not  properly  described,  the  deed 
might  have  been  excluded.  But  no  objection 
was  made  to  the  Introductlcm  of  the  Instru- 
ment In  eTidence  on  the  ground  that  the  land 
was  not  properly  described,  and  the  objectfoa, 
when  made  for  the  first  time  on  appeal,  cornea 
too  late.  If  the  defendant  desired  to  rely  on 
the  objection  on  appeal,  good  faith  required 
that  It  should  make  the  objection  on  the 
trial.  In  order  that  the  i^alntlff  might  Intro- 
duce other  evidence  to  remove  the  ohJectloiL 
As  It  failed  to  do  so  the  objection  may  be  re- 
garded as  waived.  It  will  be  observed  that 
Daniel  Paulis,  who  entered  the  land,  con- 
veyed to  William  Marsh;  and,  as  the  plain- 
tiff claimed  title  from  tbe  widow  and  h^n 
of  WllBam  Marsh,  it  devolved  on  him  to  prove 
that  William  Marsh  died  Intestate,  and  that 
the  pasons  who  ctrnveyed  to  him  were  the 
widow  and  heirs  at  law  of  William  Marsh. 
This  was  not  proven.  The  plaintiff  read  In  evi- 
dence a  deed  which  purported  to  be  executed 
by  the  widow  and  heirs  of  W.  Marsh,  but  that 
was  not  Buffldeut.  He  was  bound  to  go  fur- 
ther, and  prove  the  death  of  WUllam  Marsh, 
and  that  the  persons  who  ^gned  the  deed 
were  the  heirs  at  law  and  widow  of  William 
Marsh.  As  the  plaintiff  failed  to  establish  tills 
fact,  he  did  not  thai  show  tltie  to  the  land; 
and  for  this  reason.  If  f orno  other,  he  was  not 
entitled  to  recovs. 

But  It  will  not  be  necessaxy  to  rest  the  de- 
cision of  the  case  upon  tUs  ground  alone. 
The  defeidaut,  npon  the  trial  hi  tbe  ctecnlt 
court,  relied  as  a  defense  upon  color  of  title, 
and  seven  successive  years'  possession,  and 
payment  of  taxes.  For  the  purpose  of  estab- 
lishing this  defeaise,  tbe  defendant  proved 
that  on  or  about  tbe  20th  day  of  July,  1880, 
the  dprlngQeld,  Effingham  &  Southeastern 
Railroad  entered  into  a  contract  with  one 
Pierpont,  who  was  then  residing  on  the  quar- 
ter section  of  land,  and  who  claimed  to  be  the 
agent  of  William  Marsh,  for  a  strip  of  land 
two  rods  wide  over  and  across  the  land;  that 
after  the  contract  was  made  tbe  railroad  was 
constructed  over  and  across  the  land.  Tbe  de- 
fendant I'ead  In  evidence,  as  color  of  title,  a 
deed  from  the  Springfield,  Effingham  &  South- 
eastern Railroad  Company  to  tbe  Indiana  & 
Illinois  Southern  Railroad  Company,  convey-  ' 
ing  the  railroad  as  located  In  Jasper  and  other 
counties.  The  defendant  also  read  hi  evi- 
dence a  deed  from  the  master  In  chancery  to 
William  Allgy,  trustee,  dated  Pebruary  3, 
1800,  also  a  deed  trcan  Alley  to  defendant  dat- 
ed Pebruary  6,  1890.  The  defendant  then  put 
In  evidence  a  railroad  tax  book  of  Jasper 
county,  which  contained  the  following  (page 
61):  "List  of  taxable  property  l)donglng  to 
the  Indiana  &  Illlnote  Southern  Railroad  Com- 
pany, in  the  county  of  Jasper  and  state  of 
nUnolB,  and  the  taxes  levied  thereon  for  the 
year  1885.  What  Und  of  property.  Ballroad 
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tTBcA.  A  strip  of  land  extending  on  each  side 
of  said  railroad  trade,  and  embracing  the 
same,  together  with  all  the  stations  and  Im- 
provemeuts  thereon,  commencing  at  the  point 
where  said  railroad  crosses  the  east  boundary 
line  of  Jasper  county  In  entering  said  county, 
and  extending  to  the  pohit  where  said  track 
crosses  the  west  boundary  line  of  said  Jas- 
county  In  leaving  the  same,  containing 
twenty-four  miles.  Total  tax,  dght  hundred 
and  twelve  dc^rs  and  sixty-one  cents."  The 
defendant  proved  a  like  assessment  of  its  rail- 
road prc^)erty  In  Jasper  county  for  the  years 
1886,  1887,  1888,  1889,  1890,  1891,  1892,  and 
1893.  The  evidence  also  showed  payment  of 
taxes  embracing  the  strip  of  land  In  controver- 
sy, by  the  de>fendant  and  its  grantees,  miin- 
terruptedly,  from  1885  to  1892,  Inclusive,— a 
period  of  eight  years.  The  evidence  also  dis- 
closed that  the  possession  of  the  right  of  way 
conveyed  by  the  deed  was  continuous  in  the 
defendant  and  Its  grantees  from  January,  1883, 
until  the  commencement  of  the  action  of  eject- 
ment,—a  period  of  more  than  seven  years. 
Section  6,  c.  83,  Hurd's  Rev.  St  1895,  pro- 
vides: "Every  person  In  the  actual  posses- 
sion of  lands  or  tenements,  under  claim  and 
color  of  title,  made  in  good  faith,  and  who 
shall,  for  seven  successive  years,  continue  hi 
such  possession,  and  shall  also,  during  said  time, 
pay  all  taxes  legally  assessed  tm  such  lands 
or  tenements,  shall  be  held  and  adjudged  to  be 
the  legal  owner  gf  said  lands  or  tenements, 
to  the  extent  and  according  to  the  purport  of 
his  or  her  title."  The  deed  from  the  Sprlng- 
fldd,  Kfflngham  &  Southea^em  Etailroad  Com- 
pany to  the  Indiana  &  Illinois  Southern  Bail- 
road  company,  bearing  date  January  27,  1SS3, 
was  good  color  of  title.  The  evidence  sufficient- 
ly establishes  possession  under  color  of  title 
for  the  period  required  by  the  statute  to  create 
a  bar. 

The  only  remaining  question  Is  In  regard  to 
the  payment  of  laxea.  The  railroad  company 
paid  Its  taxes  on  Its  railroad  property  in  Jas- 
per county,  including  the  strip  of  land  occu- 
pied as  a  right  of  way  on  the  quarter  of  land  In 
question,  each  year  from  1885  to  1893,— a  pe- 
riod of  more  than  seven  years;  and  it  Is  plain 
that  this  would  be  a  sufficient  compliance  with 
the  statute  to  establish  a  title  under  the  limi- 
tation law,  if  the  owner  of  the  other  title  had 
d(me  nothing  during  the  seven  years  to  arrest 
the  running  of  the  statute.  It  Is,  however,  claim- 
ed-that  the  owner  of  the  other  title,  for  sev- 
eral of  the  years  relied  upon  by  defendant, 
paid  the  taxes  on  the  land  before  payment  was 
xnade  by  the  railroad  company,  and  hence  the 
payment  by  the  railroad  company  was  of  no 
avalL  Where  the  owner  of  the  paramount 
title  pays  the  taxes  on  a  tract  of  land,  the 
tax  is  extinguished,  and  any  subsequent  pay- 
ment by  a  person  holding  color  of  title,  or  any 
other  title,  will  be  treated  as  a  nullity.  This 
rule  is  settled  by  Morrison  v.  Kelly,  22  IlL 
610.  and  Ross  v.  Coat,  58  111.  54.  When  the 
taxes  have  been  paid,  the  burden  created  by 
the  tax  Is  removed  from  Uie  land.   There  is 


tiien  no  tax  resting  on  the  land  to  be  paid, 
and  an  attempt  to  make  a  second  payment 
is  a  nullity.  The  question  to  be  determined, 
then,  is  whether  the  owner  of  the  paramount 
title  did  make  payment  before  payment  was 
made  under  color  of  title  It  appears  \Mt  the 
owner  paid  <m  the  S.  E.  ^  of  section  30,  town- 
ship 7  N.,  range  9  E.,  and  took  a  receipt  for 
payment  on  the  entire  quarter.  In  this  way  it 
is  claimed  that  payment  was  made  on  the  en- 
tire quarter.  Including  the  strip  of  land  occu- 
pied by  tlie  railroad  company  as  right  of  way. 
We  do  not,  however,  concur  In  this  view.  The 
strip  of  land  occupied  by  the  railroad  company 
was  assessed  as  railroad  tmck,  and  the  taxes 
growing  out  of  the  assessment  thus  made  were 
paid  each  year  by  the  railroad  company.  The 
strip  of  land,  as  to  Its  assessment  and  taxa- 
tion, and  payment  of  taxes,  was  separated  and 
removed  from  the  quarter  section  of  land  of 
which  It  was  a  part;  and  although  the  owner 
of  the  paramount  title.  In  the  payment  ctf  tax- 
es, obtained'  a  receipt  for  the  whole  quarter, 
he  In  fact  paid  no  taxes  on  that  part  of  the 
quarter  occuiried  by  the  railroad  company  as 
right  of  way.  Our  conclusion,  therefore.  Is 
that,  as  to  the  strip  of  land  actually  occupied 
by  the  railroad  company  for  seven  successive 
years,  the  evidence  Introduced  by  the  defendant 
was  sufficient  to  defeat  a  recovery  under  the 
statute  of  limitations.  The  Judgment  will  be 
reversed,  and  the  cause  will  be  remanded.  Re- 
versed and  remanded. 

aes  III.  KT) 
DAVIS  et  al.  v.  STAMBAUGH. 
(Supreme  Court  of  Illinois.    Nov.  10,  1896.) 
Statutk  of  Frauds— TucBTa—CoNSTEUCTiTit. 

1.  Under  the  statute  of  frauds,  8  9  (1  Starr. 
&  0.  Ann.  St.  p.  1200),  providing  that  all  dec- 
larations of  trust  sbaU  be  void  unless  mani- 
fested by  some  writing  signed  by  the  party  en- 
abled to  declare  such  trust,  or  by  his  last  will, 
a  will  executed  by  the  grantor  long  before  the 
conveyance  in  trust,  and  afterwards  revoked, 
is  insufficient  to  take  the  case  out  of  the  statute. 

2.  A  deposition,  signed  by  a  party,  acknowl- 
edging that  land  was  conveyed  to  him  in  trust, 
i^  insufficient  to  take  the  case  out  of  the  statute 
of  frauds,  where  deponent  pleads  the  statute  as 
a  defense  to  the  enforcement  of  the  oral  dec- 
larations of  trust, 

3.  The  mere  refusal  of  the  grantee  to  cany 
out  the  oral  declarations  of  trust,  or  denial  of 
the  existence  of  the  trust,  is  not  such  fraud  as 
to  take  the  case  ont  of  the  statute  of  frauds 
and  raise  a  oonstmctive  tmsL 

Error  to  circuit  court,  McDonoiigli  county; 
Charles  J.  Scofleld,  Judge. 

Bill  t^^  Artemlsa  Davis  and  others  against 
Emma  Stambaugb'  There  was  a  decree  for 
defendant,  and  cotQplalnants  bring  error.  Af- 
firmed. 

Wheat  &  Mdoan  and  Sherman  &  TunnlcIIfFs. 
for  plaintiffs  In  error.  Bally  &  HoUy  and 
Neece  &  Son,  tot  defiant  In  esaox. 

BAKER,  J.  The  bill  alleges,  in  substance, 
that  on  and  prior  to  Septemb^  20,  1892,  Adam 
Stambaugh  was  the  owner  at  certain  described 
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tracts  at  land,  which  were  reasonably  worth 
$20,000;  that  he  was  74  years  of  age,  and  suf- 
fering from  an  incurable  disease,  and  anticipat- 
ed an  early  death;  that  he  r^>06ed  greet  confi- 
dence in  his  wtfe,  Emma  Stambaugh,  to  ^bom 
be  had  been  married  since  September,  1S63; 
that  he  desired  and  undertook  to  divide  his 
estate  equitably  between  his  said  wife  and 
his  three  children  and  heirs  at  law,  Artemtsa 
Davis,  Sabina  Griffith,  and  Hattle  Rodgers; 
that  said  Adam  and  bis  said  wife,  Emma, 
Joined  in  making  an  absolute  deed  for  said 
lands  to  one  Thomas  J.  Welch,  and  that  Welch 
Immediately  conveyed  the  same,  by  Uke  abso- 
lute deed,  to  said  Emma  Stambaugb;  tliat  said 
Emina  stated  to  said  Adam  that,  if  he  w<yild 
convey  the  real  estate  to  her,  she  would  accept 
and  hold  the  real  estate,  and  dispose  of  the 
same  In  the  manner  to  be  directed  at  the  time 
of  the  conveyance  to  her;  and  that  he  thea  In- 
formed hCT  that  he  wanted  the  lands  disposed 
of  and  divided  as  follows:  The  northwest 
quarter  of  section  12,  etc.,  after  hia  death,  to  be 
sold,  and  the  proceeds  equally  divided  be- 
tween his  said  three  chlldrm;  and  the  south- 
east quarts  of  section  14,  etc.,  and  the  other 
real  estate,  to  be  used  and  enjoyed  by  said  Ikn- 
ma  Stambaugb  during  her  lifetime,  and  at  h^ 
death  to  be  equally  divided  among  said  three 
children.  The  bill  chai^  that  Adam  Stam- 
baugb was  Induced  to  make  the  conveyances, 
transferring  title  to  her,  by  her  oral  promises 
to  comply  with  his  said  wishes  and  requests, 
and  that  such  promises  were  the  sole  induce- 
ment and  consideration  for  the  conveyances, 
and  that  since  the  death  of  said  Adam  Stam- 
baugb the  said  Emma  Stambaugb  has  refused 
to  carry  out  the  directions  of  the  deceased,  or 
to  pra^orm  the  promises  whereby  she  induced 
him  to  convey  the  lands  to  her,  and  claims  that 
she  owns  the  same  In  fee,  and  has  the  absolute 
ri^t  to  control,  sell,  and  use  the  same  In  any 
manner  she  may  see  lit.  The  prayer  of  the 
bill  is  for  a  decree  establishing  and  executing 
the  trust,  and  for  other  and  further  relief.  The 
answer  of  Emma  Stambaugb  admits  that  on 
Sqjtember  1S92,  Adam  Stambaugb  was 
seised  in  fee  of  the  premises,  and  was  In  feeble 
health;  denies  that  he  tried  to  or  did  dispose 
of  his  lands  for  the  purpose  of  dividing  the 
same  among  his  children;  denies  that  she  in- 
duced him  to  make  the  deeds  by  any  promises, 
or  that  the  premises  wwe  conr^ed  to  her  In 
trust,  or  because  of  any  inducements  held  out 
by  her;  and  alleges  that  said  Adam  volun- 
tarily conveyed  to  her,  for  the  purpose  of  Invest- 
ing her  with  the  absolute  fee,  to  use  and  dis- 
pose of  as  she  might  see  fit,  .unincumbered  vrith 
any  trust  of  any  kind  whatever.  And  said  an- 
ewer  sets  up  the  statute  of  frauds,  and  Insists 
upon  and  claims  the  benefit  of  the  same.  The 
cause  was  heard  In  the  circuit  court  of  Mc- 
Donough  county  upon  bill,  answer,  replication, 
and  proofs,  and  a  decree  rendered  ^iBmipaing 
the  bill  for  want  of  equity. 

Section  0  of  the  statute  of  frauds  provides 
that  "all  dedaratlons  or  creations  of  trusts  or 
confidences  of  any  lands,  tenements  or  here- 


ditaments shall  be  manifested  and  proved  by 
some  writing  signed  by  the  party  who  is  by  law 
enabled  to  declare  such  trust,  or  by  his  last 
wlD  In  writing,  or  else  they  shall  be  utterly  void 
and  of  no  effect"  1  Starr  &  C.  Ann.  St.  p. 
1200.  It  appears  from  tbe  evidence  that  Adam 
Stambaugb  on  the  4th  day  of  August,  1S02, 
made  a  will;  that  afterwards.  In  the  presence 
of  the  witnesses  J.  G.  RIppetoe  and  S.  D.  Bar- 
rett, he  tore  said  will  Into  three  pieces,  an- 
nouncing to  them  that  he  wanted  said  will 
destroyed,  and  expressly  called  upon  them  to 
witness  that  such  was  his  wish.  The  first  coa- 
tention  made  by  appellants  is  that  this  will, 
signed  by  Adam  Stambaugb,  is  sufficient  to 
take  the  case  out  of  the  statute.  There  are 
several  reasons  why  this  contention  cannot 
prevail  In  the  first  place,  the  will  and  its 
provisions  were  expressly  revoked  and  destroy- 
ed by  said  Adam,  as  is  shown  by  the  evidence 
of  said  witnesses.  In  the  second  place,  the 
deed  to  appellee,  which  was  executed  and  ac- 
knowledged long  after  the  making  of  such  will, 
malces  no  reference  to  the  will  or  its  provisions, 
either  directly  or  indirectly,  and  there  Is  there- 
fore no  ground  upon  which  It  can  be  claimed 
that  the  conveyance  to  appellee  was  for  tbe 
purpose  of  carrying  into  effect  the  provisions  of 
the  wiU.  And,  in  the  third  place,  the  trusts 
claimed  In  the  bill  are  very  materially  differ- 
ent from  the  disposition  of  the  property  that  the 
will  made  provision  for.  According  to  the 
trusts  alleged  in  the  bill,  the  land  In  section  12, 
upon  the  death  of  Adam  Stambaugb,  was  to  be 
sold,  and  the  proceeds  of  sale  equally  divided 
between  tbe  three  children,  whereas  by  the 
will  there  was  "devised  to  Emma  Stamtaugh, 
out  of  said  tract  of  land,"  the' stun  ot  $2.0t)0, 
to  be  hers  absolutely,  said  land  not  to  be  sold 
until  one  year  after  tbe  probating  of  the -will, 
and  the  rents  for  said  land  for  that  year  di- 
rected to  be  paid  to  Emma  Stambaugb;  and, 
according  to  the  trusts  alleged  In  the  bill,  said 
Emma  Stambaugb  was  given  a  life  estate  In 
the  real  estate  other  than  that  in  sections  12 
and  14,  with  remainder  to  the  three  children, 
whereas,  by  the  provisions  of  said  revoked  vrill, 
all  the  real  estate,  other  than  that  in  sections 
12  and  14,  was  devised  to  said  Emma  Stam- 
baugb, "to  be  hers  absolutely." 

It  appears  from  the  record  that  a  notice 
was  given  to  take  the  deposition  of  Emma 
Stambaugb;  that  she  did  not  appear,  but 
that  her  attorneys  appeared,  and  stated  that 
tbey  would  agree  to  take  her  deposition  if 
complainants  would  waive  her  signature  to 
the  same.  This  offer  was  declined.  Tbere^ 
upon  tbe  court  made  an  order  appointing  a 
commissioner  to  take  her  deposition,  and 
ordering  that  she  "appear  and  give  her  depo- 
sition in  said  cause,"  and  that  she  "shall 
sign  the  same."  The  deposition  was  taken, 
and  she  signed  it,  prefacing  such  signature 
with  this  statranent:  "As  I  put  my  name  to 
this  paper,  I  protest  against  It  It  Is  tie 
first  time  I  have  disobeyed  my  husband  In 
any  of  the  business.  To-day  X  would  rather 
go  to  the  penitentiary  than  to  take  the  step  I 
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am  taklnff.  Bat  my  atbffney  says  the  conrt 
wUl  punish  me  if  I  dont  Bvt  X  want  the 
court  to  know  I  protest  against  doing  tbls.  I 
do  not  do  It  willingly."  The  subs^tlal  part 
of  the  deposition  was  this:  "He  [meaning 
Adam  Stambaugh]  said  after  be  made  those 
deeds  to  me—  the  squire  came  down  and 
brought  them,  and  my  husband  was  In  the 
bedroom,  and  I  was  not  In  the  bedroomu  Aft* 
er  he  came  out  I  went  into  the  bedroom,  and 
my  husband  handed  me  Hie  deeds  and  said, 
'Here;  take  care  of  these  deeds';  and  after 
lie  banded  me  these  deeds  he  said:  'Now, 
ma,  take  care  of  these  deeds,  an4  pat  them  on 
record  right  away.  Kow,  I  believe  you  are 
perfectly  honest,  and,  feeling  that  Sim  is  a 
sotorloas  rascal,  I  hare  trusted  this  now  in 
your  hands.  I  want  the  first  year's  rent  of 
both  farms  to  go  to  good  causes,  and  give 
you  six  years  In  which  to  settle  this  business 
up.  As  Sim  has  had  91,000  more  than  the 
other  girls  (Hra.  Qrlffitfa  and  Mrs.  Bodgers), 
I  want  them  all  equaL'  The  first  year's  rent 
of  both  faima  was  to  go  to  good  causes,  and 
the  second  and  tUrd  year's  rent  ot  the  Darla 
farm  wa«  to  go  to  Mn.  OrifBtb,  and  the 
fourOi  and  fifth  year's  rent  of  the  Davis  farm 
was  to  go  to  Hattle,  to  make  them  equal  with 
Mis.  Davis;  who  had  received  91,000  befcne, 
and  the  sixth  year  I  was  to  have  the  teat  ot 
the  Sim  farm  to  r^talr  the  place,  and  at  the 
end  of  the  sixth  year  the  Davis  farm  was  to 
sell,  and  I  was  to  have  f3,000,  and  the  rest 
was  to  be  equally  divided  between  the  three 
girls;  and  the  home  farm  was  to  be  mine  my 
lifetime,  and  at  my  death  was  to  be  divided 
among  the  children  equally;  and  this  prop- 
erty (the  Golcliester  property)  was  my  own; 
and  the  timb^  was  to  be  divided  between 
the  children  equally  after  my  death;  and  the 
furniture  and  all  the  household  goods  and 
mon^  was  left  to  me,  without  saying  bow  to 
dispose  of  It  The  rent  money  was  not  to  be 
received  by  Mrs.  Griffith  and  Mrs.  Bodgers 
nnttl  the  land  Is  sold.  He  asked  me  to  favor 
Mrs,  OrlffiUi  putting  all  her  money  in  land. 
He  wanted  me  to  put  her  rent,  and  what  the 
place  sold  for  0ieT  share  of  the  place),  in 
lands,  and  to  be  deeded  to  her  and  her  heirs. 
When  he  got  done  telling  me  this,  be  said: 
*Now,  ma,  yon  know  Sim  Davis  has  always 
telt  head  and  shoulders  above  as  all,  and 
when  I  am  dead  and  gone  he  will  want  to 
take  this  business  into  his  bands.  -  Now,  will 
you  If^  your  hand  in  mine  that  you  will  never 
sign  any  papers  that  wlU  ever  take  this  busi- 
ness out  of  your  bands  nntU  it  Is  settled  7* 
And  I  laid  my  band  In  bis  dying  hand  that  I 
would  never  pat  my  hand  to  a  paper  that 
would  take  tt  out  of  my  bands  until  It  was 
settled."  The  second  contention  of  appellants 
is  that  this  deposition,  signed  by  Emma  Stam* 
baugb,  the  appellee,  takes  the  case  out  of  the 
statute,  and  «tabliahes  the  trust  It  will  be 
conceded  that  the  depotitlon  cannot  be  given 
greater  fnce  than  a  sworn  answer.  And  the 
doctrine  la  that,  even  If  the  defendant  con- 
fesses the  parol  parts  In  his  answer,  yet  If  be 


at  the  same  time  sets  up  the  statute  of  bauds 
and  perjuries  In  bar,  he  will  have  the  benefit 
of  tbe  statute,  and  the  court  will  not  use  the 
answer  as  a  written  declaration  and  proof 
of  the  trust  1  Perry,  Trusts,  $  85,  and  au- 
thorities there  cited;  Story,  Eq.  Fl.  |  703. 
The  firmly-established  docblne  is  that  even 
where  the  answer  confesses  the  parol  agree- 
mrat  If  it  insists,  way  of  defense,  upon 
the  protection  of  the  statute,  the  defense 
must  prevail  as  a  competent  bar.  2  Story, 
£q.  Jur.  {  757.  A  party  who  Insists  upon 
his  statutory  right  aiid  does  not  wibmlt  to 
waive  it  cannot  be  legally  bound  by  a  Aedax- 
atlon  or  creation  of  trust  which  the  statute 
declares  to  be  utterly  void  and  of  no  effebt 

It  is  urged  that  the  evidence  shows  a  con- 
structlve  trust  <x  trust  ex  maleflcta  Hie  set- 
tled doctrine  Is  that  equity  does  not  in  tb» 
face  of  the  statute,  enforce  verbal  promise^ 
2  Pom.  Eq.  Jurj.  1 10B6.  The  mere  refusal  of 
a  trustee  to  execute  an  express  trust  or  the 
denial  of  the  existence  ot  the  trust  by  the 
trustee,  does  not  constitute  such  firaud  as 
takes  the  case  out  of  the  statute.  Peny  t. 
McHenry,  13  111.  227-28«;  Lantry  v.  Lantiy, 
SI  HI.  4BS;  Scott  T.  Harris,  113  JIL  447; 
Stevenson  v.  CnqmdU  114  lU.  10,  28  N.  B. 
379;  Lawson  v.  liAWSon,  117  III  98,  7  N.  B. 
84;  Moore  r.  Horsley,  166  IlL  36,  40  N.  E. 
323;  ChampUn  t.  Ghamplln,  136  III.  800,  26 
N.  E.  626;  Allmon  t.  Plgg,  82  111.  149;  Bogera 
V.  Simmon^  66  IlL  76.  In  order  to  take  the 
case  out  of  tiie  statute,  and  estaldisb  a  trust 
ex  m^flclo,  the  transaction  by  means  of 
which  the  ownership  of  property  is  obtained 
must  be  in  fact  a  scheme  ol  actual  decdt;  in 
other  words,  there  must  be  an  element  of  pos- 
itive fraud  accompanying  the  promise,  and  by 
means  of  which  the  acquisition  of  the  legal  ti- 
tle Is  wrongfully  ccmsununatod.  2  Pom.  Eq. 
Jur.  H  10B6, 1056.  Otherwise  the  statute  of 
frauds  would  be  lilftaally  abrogated.  There 
is  no  evidence  in  the  record  that  l^ngs  the 
case  now  before  ns  within  the  role  that  there  Is 
a  trust  whenever  a  person  acqubes  the  ti- 
tle to  land  means  of  an  intentionally  faUe 
and  ftandulent  verbal  t^mise  to  hold  the 
same  for  a  certain  specified  purimse.  Lar- 
mon  V.  Enlgbt  140  lU.  232,  29  N.  B.  U16; 
Allen  T.  Jackson.  122  111.  667,  13  N.  E.  810; 
Moore  v.  Horsley,  166  IlL  43,  40  N.  B.  323; 
Gruhn  v.  Richardson,  128  lU.  178,  21  N.  E. 
18;  Beed  v.  Petersoi,  91  IlL  288;  Biggins  v. 
Biggins,  138  IlL  211,  24  N.  E.  610;  I^ntry 
T.  Lantiy,  61  111.  468.  Even  If  it  was  or 
could  be  held  tlmt  the  oue  of  plaintiffs  in  er- 
ror is  not  within  the  statute  of  frauds,  yet 
the  trusts  that  th^  urge  In  their  brief  and 
aivument,  aa  shown  by  the  evidence,  are  ma- 
terially and  esaaitlally  different  from  the 
trusts  that  are  alleged  in  the  bill.  Allega- 
tions and  proofs  must  correspond.  A  com- 
plainant In  chancery  is  not  entitled  to  a  de- 
cree where  one  case  la  stated  In  the  blU, 
and  a  different  case  ia  shown  by  the  evi- 
dence. 

The  case  before  ua  affords  a  marked  Illus- 
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traUon  of  the  wisdom  of  the  statate  of  frauds 
and  perjuries.  Adam  Stambaugh  died,  and 
left,  blm  surrlTlng,  his  widow  and  three  mar- 
ried daughters.  The  erldence  of  all  four  of 
tbem  ls*contaIned  In  this  record.  No  two  of 
them  agree,  even  substantially,  as  to  what 
the  verbal  requests  of  Adam  and  the  verbal 
promises  of  hts  wife  were  In  respect  to  the 
final  disposition  to  be  made  of  the  property 
conveyed  by  the  deed.  Each  of  the  four  states 
the  requests  and  promises  In  the  way  that  Is 
most  conducive  to  her  own  personal  Interest 
and  advantage,  and  not  one  of  the  four 
would  be  content  to  have  the  supposed  trusts 
established  and  enforced  as  testified  to  by 
either  of  the  others.  And  tlie  doctrine  Is  that 
ft  tmst  will  not  be  executed  If  the  precise  na.- 
tnre  of  It,  and  the  proportions  In  whidi  the 
cestnlB  que  tnutent  are  to  take,  cannot  be  as- 
certained. 1  Perry,  Trusts,  i  83,  and  au- 
thorities (^ted  in  notes.  There  was  no  ertai 
In  rendering  a  decree  tihat  dismissed  the  bill 
ODt  of  court   It  Is  affirmed.  Affirmed. 


on  ni.  666} 

OLOVBB  et  al.  v.  CONDELU 
(Supreme  Gonrt  of  lOinoia.    Nor.  10^  1806J 
Wills— CoHSTBOonoK  or— Eibcotoiit  Gift— Bs- 

LUSB  OW  ISTIRBST  IK  BbtATB— BmOT 
ox  COXTIHOIHT  iNTSRSaTB. 

1.  A  will  provided  that,  on  the  death  of  a  son 
«t  the  testator,  the  principal  of  a  beQuest  made 
In  truat,  the  income  from  which  was  to  l>e  paid 
him  during  hla  life,  should  be  paid  over  to  his 
heirs,  but  that,  In  case  his  death  without  liv- 
ing heirs  of  his  body,  sndi  bequest  should  be 
divided  among  the  other  children  of  the  testa- 
tor, la  the  same  manner  as  provided  for  the  dis- 
tributloD  of  the  share  of  the'  testator's  wife  on 
her  death.  The  wiU  contained  no  provision 
f<w  the  division  ot  the  principal  of  the  wife's 
share,  but  provided  {or  the  division  of  the  in> 
come,  therefrom  amons  tl»e  testator'a  children 
after  her  death.  Hda,  that  such  provisions 
would  be  construed  as  requiring  the  divWon  of 
the  principal  of  the  bod's  stiate,  on  bis  death 
without  direct  heirs,  between  the  surviving  chil- 
dren of  the  testator.  In  the  manner  provided  for 
the  distribution  of  the  Incwne  from  the  wife's 
share. 

2.  In  a  will  seating  a  trust  fund,  the  Income 
to  be  paid  to  a  son  of  the  testator  dnrin?  his 
life,  and  the  principal  to  be  paid  over  to  his  neirs 
bv  the  trustees  after  his  death,  a  further  pro- 
vision that,  in  case  of  his  death  without  liv- 
ing heira  of  hia  \>odj,  the  fund  should  be  divided 
among  other  children  of  the  testator,  is  good 
as  an  executory  bequest,  being  limited  upon  a 
definite  failure  of  issue  of  the  first  taker. 

S.  A  release  and  quitclaim,  given  by  a  son 
and  legatee,  of  ail  his  "claim,  right,  title,  and 
Interest  in  and  to  tlte  estate"  of  his  deceased  fa- 
ther, does  not  pass  his  interest  in  an  executory 
devise  or  gift  under  the  will  of  his  faUier,  de- 
pendent on  a  future  contingeDcy. 

4.  A  novisiou  in  a  will,  that  if.  In  the  settle- 
ment  of  the  testator's  estate,  It  should  appear 
that  the  advancements  and  loans  made  by  him 
to  a  son  exceeded  the  son's  share  of  the  estate, 
then  bis  share  should  be  what  he  had  already 
received,  and  his  notes  should  be  canceled  and 
delivered  to  him,  refers  to  the  settlement  of  the 
estate  in  the  due  course  of  administration  In  tbe 
uobate  court,  and  not  to  the  final  execution  of 
the  trusts  created  by  the  will,  and  to  the 
■'share"  of  the  estate  given  the  son  directly  by 
the  win;  and  the  fftct  uat  the  advanoements  to 
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the  son  exceeded  such  share  does  not  debar  him 
from  his  rights  In  an  executoiy  contingent  be- 
quest afterwards  accruing  under  tiie  will  on  the 
death  of  a  brother. 

Appeal  from  app^te  court,  Third  dlstrlot 
Action  in  equl^  by  Mary  J.  Glover  and  oUb 
era  against  Moses  B.  Condell  and  others.  From 
a  decree  of  the  appellate  court  (56  111.  App. 
107)  reversing  that  of  the  drcnlt  court,  plain- 
tiffs appeaL  Revised. 

TUa  Is  a  bill  tiled  on  February  18.  1893,  by 
Mary  J.  Olover  and  BmUly  Montgomery, 
daughters  of  Thomas  OondeU,  deceased,  and 
devisees  under  bis  wUi,  and  WMtbrop  Sud- 
duth,  who  was  appcrinted  successor  in  trust  un- 
der said  wlU,  aa  1/La.j  14,  1882,  by  decree  of 
the  drcult  court  of  Adams  coumy,  against 
Moees  B.  Oonddl  and  Tlumias  B.  Condell,  aooa 
of  said  Thomas  Condell,  and  devisees  under 
bis  will,  ailegtng,  unong  other  things,  "that 
by  virtue  of  advancenients  to  and  rdeasra  by 
eald  Moses  B.  and  Thomas  EL,  and  the  matters 
alleged,  neltiier  of  them  had  at  the  death  of 
said  Thomas  Ooudell,  nor  now  have,  any  in- 
terest remaining  In  or  to  tbe  estate  of. said 
Thomas  Ooudell,  deceased,  under  his  will  and 
codidi,  either  directly  or  by  way  of  contingent 
remainder,  upon  the  deatii  €A  Albert  B.  Con- 
dell,"  berebiafter  named;  and  turtha  alleging 
that,  "by  reason  of  Uie  questions  arising  con- 
cerning tiie  construction  of  said  will  and  codi- 
cil, and  said  releases,  upon  the  matters  above 
stated,  your  oratcsr,  Wlnthrc^  Suddutli,  trustee. 
Is  In  doubt  to  wfiom  to  pay  tbe  Interest  accrued 
on  tbe  trust  fund  of  914,000  ^ince  October  80, 
1892,  the  date  of  tbe  death  of  said  Albert  B. 
Condell.  who  was  entitled  to  the  Interests  ot 
said  fund  vrtille  he  lived,  and  whether  be 
should  pay  over  the  principal  cX,  or  only  the 
lnt«<e8it  upon,  said  fond  to  the  psrtles  entitled, 
and  he  desires  the  coiiBtmction  of  said  will,  as 
to  his  duties  as  trustee  thereunder,  and  to  ad- 
minister the  trusts  of  said  will  under  tbe  direc- 
tion of  the  eonrf and  praying  <*that  said  win 
and  codicil  and  rdeases  may  be  construed  by 
the  court,  and  trusts  of  said  will  carried  into 
effect,  and  the  rii^ts  and  Interests  of  all  tbe 
parties  under  said  will  may  be  ascertained  and 
declared;  tbat  the  trusts  of  said  wUi  and  codi- 
cil may  be  performed  and  carried  into  execu- 
tion by  and  under  tlw  direction  of  the  court; 
that  the  duties  of  said  trustees,  as  to  the  man- 
agement, Investment,  and  distribution  of  tbe 
said  trust  fund  under  said  will  be  determined; 
that  an  account  may  be  taken,— with  prayer 
for  general  rtiief."  Default  was  entered 
against  Thonus  B.  GondelL  Moses  B.  Oou- 
dell filed  an  answer  daiybig  the  material  alle- 
gations of  the  bill,  and  denying  tbat  he  bad  no 
further  Interest  hi  the  fund  In  llttgaticoL  Tbe 
drcnit  court,  upon  a  bearing,  dechired  and  de- 
creed that  the  two  sums  ot  $14,000  held  by 
Suddnth,  as  trustee  respectively,  for  EmUy  B. 
Montgomery  and  Albert  B.  Condell,  were  and 
are  parts  of  the  totator's  estate;  and  that 
Moses  B.  OoDd^  and  Thomas  B.  CondeU,  hav- 
ing recdved  by  way  of  advancements  amounts 
In  excess  of  the  one-sixth  share  each  (tf  tbe 
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testator's  estate,  bad  no  Interest  or  right  what- 
ever in  the  fund  accruing  to  Albert  B.  under 
the  will,  but  that  all  Interest  and  right  In  such 
trust  fund  vested  in  Mary  J.  Clover  and  Emily 
Montgomery,  to  whom  the  court  decreed  the 
trustee  should  pay  and  disburse  such  fund  In  ac- 
cordance with  the  provisions  of  the  will.  Mos- 
L's  B.  Condell  prosecuted  an  appeal  from  the 
decree  of  the  circuit  court  to  the  appellate 
court.  The  appellate  court  reversed  the  decree 
of  the  ch:cuit  court,  and  remanded  the  cause, 
with  directions  "to  the  chancellor  to  declare,  by 
a  decree  to  be  entered  in  the  cause,  that  the 
fund  created  by  a  will  in  favor  of  Albert  B. 
Condell,  and  upon  which  he  was  entitled  to  re- 
ceive the  Interest  accruing  dining  his  life  time, 
upon  the  death  of  said  Albert  B.,  constituted  a 
trust  fund,  to  he  held  by  a  trustee,  acting 
under  the  provisions  of  the  will  of  Thomas 
Condell,  deceased,  and  to  decree  that  such 
fund  shall  be  administered  as  follows:  Such 
trustee  shall  Invest  the  fund  in  stocks,  or  cause 
it  to  be  loaned  out  at  interest,  with  good  securi- 
ty, and  shall  pay  the  Interest  or  dividends  de- 
rived therefrom  to  Mary  J.  Glover,  Emily  Mon- 
gomery,  Moses  B.  Oondell,  and  Thomas  E. 
Condell,  In  equal  parts,  unless  a  greater  pro- 
portion shall  be  required  to  be  paid  to  some 
one  of  them  to  keep  them  from  want,  or  to  fur- 
nish them  with  the  necessaries  of  life  for 
themselves  or  children, .  In  which  event  said 
trustee  shall  apply  to  a  court  sitting  in  chan- 
cery for  specific  directions  as  to  his  duties." 
The  present  appeal  is  prosecuted  from  the 
judgment  of  the  appellate  court. 

The  material  facts,  as  set  up  In  the  pleadings 
and  as  established  by  the  proofs,  are  aubstan- 
tially  as  follows:  Thomas  Condell  died  on  Oc- 
tober 11,  1880,  In  Lyon  county,  Kan.,  leaving 
a  will,  dated  December  23,  ISCH,  and  a  codicil 
thereto,  dated  August  19, 1867. 
.  The  will  is  as  follows: 

"I,  Thomas  -  Condell,  of  Sangamon  county, 
In  the  state  of  Illinois,  do  make  and  ordain 
this,  my  last  will  and  testament.  In  manner  fol- 
lowing, to  wit: 

"First,  I  devise  to  my  wife,  Elizabeth  H. 
Condell,  so  much  of  my  household  and  kitchen 
furniture  and  provisions  as  she  may  think  fit 
to  retain  for  her  own  use. 

"Secondly.  I  direct  that  my  esecutors,  here- 
inafter named,  shall  sell  all  the  rest  of  my  es- 
tate, real  and  personal,  which  I  may  leave  at 
my  death,  except  my  homestead,  on  such  terms 
as  they  may  deem  advisable;  and  they  are  also 
authorized  to  sell  my  homestead,  'with  the  con- 
sent of  my  wife,  Elizabeth  H.  Condell,  and  to 
make  all  necessary  and  proper  conveyances  of 
such  real  estate  as  they  may  sell. 

"Thirdly.  Out  of  the  first  proceeds  of  my  es- 
tate my  executors  are  to  pay  to  my  wife,  Bllza- 
t>eth  H.  Condell,  such  an  amount  as  will,  with 
the  amount  charged  to  her  In  the  account  at- 
tached to  this  will,  make  up  the  sum  of.  five 
thousand  dollars,  to  be  at  her  absolute  disposal. 

"Fourthly.  All  the  remainder  of  the  proceeds 
of  my  estate.  Including  cash  on  hand,  debts 
due  to       stocks,  or  bonds,  to  which  shall  be 


added  all  the  advances  I  have  heretofore  made 
to  each  one  of  my  children  or  shall  hereafter 
make  'from  time  to  ttme,  as  the  same  are  or 
hereafter  may  be  charged  and  set  forth  in  the 
account  attached  to  this  will,  which  'account 
will  be  charged  In  my  ovra  handwriting,  and 
the  sum  of  my  estate  then  on  hand,  composed 
of  all  advances  made  to  my  children,  debts  due 
to  me  by  my  children  for  money  loaned  them, 
debts  due  to  me  by  other  persons,  stod£S,  bonds, 
etc.  (except  the  specific  sum  devised  to  my 
wife),  shall  then  be  divided  hito  six  equal 
parts,— one  part  for  the  use  of  my  wife,  and 
one  part  for  the  use  of  each  of  my  children. 
Moses  B.  Oondell,  Mary  Jane  Glover,  Thomas 
E.  Condell,  Emily  Montgomery,  and  Albert  B. 
Condell,  to  be  disposed  of  as  hereinafter  di- 
rected. 

"(a)  The  sixth  part  devised  to  my  wife  Is 
to  be  held  In  trust  by  my  executors,  herein- 
after named,  and  Invested  in  stocks,  or  loan- 
ed out  at  interest,  with  good  security,  dur- 
ing the  lifetime  of  my  wife,  and  the  Interest 
or  dividends  thereof  are  to  be  paid  to  my  wife 
as  they  may  accrue  and  are  received,  for  her 
own  use  during  her  natural  life;  and  after 
her  death  the  same  Is  to  he  held  In  trust  by 
my  executors  as  trustees,  to  be  Invested  In 
stocks,  or  loaned  out  at  Interest,  with  good 
security,  and  the  interest  or  dividends  Is  to 
be  divided  amongst  my  children  In  such 
sums  to  each,  and  In  such  manner  as  she,  my 
wife,  may  direct  by  will,  as  she  may  think 
their  circumstances  may  require;  and  If  my 
wife  should  not  make  a  will,  then  my  execu- 
tors, as  trustees,  shall  hold  the  same  in  trust, 
and  pay  the  interest  or  dividends  derived*, 
therefrom  to  my  children  In  such  proportions 
as  their  circumstances  nuiy  require,  to  keep^ 
them  from  want  or  to  furnish  them  the  nee- 
ef-!^aries  of  life  for  themselves  and  children. 

"(b)  The  parts  devised  for  the  use  of  each 
one  of  my  children  are  to  be  made  up  of  the 
amounts  charged  in  the  account  kept  and  to 
be  kept  as  aforesaid  against  each  one  of 
them,  and  such  sum  of  money,  or  notes,  or 
stocks,  as  will  make  the  one-sixth  part  as 
aforesaid,  and  so  much  Is  to  be  paid  at  once 
to  Moses  B.  Condell  as  will,  with  the  ad- 
vances charged  to  him,  amount  to  one-half 
of  his  sixth  part  as  aforesaid;  and  the  other 
half  of  the  sixth  part  devised  to  him  Is  to 
be  held  by  my  executors  as  trustees,  and  In 
trust  for  him,  and  is  to  be  loaned  out  on 
good  security,  or  kept  Invested  In  stocks, 
and  the  interest  or  dividends  Is  to  be  paid 
over  to  him  as  the  same  accrues  and  is  re- 
ceived during  his  natural  life,  and  after  his 
death  the  principal  of  his  share  or  part  Is  to 
be  paid  over  to  his  heirs. 

"(c)  And  so  much  is  to  be  paid  over  at 
once  to  Mary  Jane  Glover  as  will,  with  the 
advances  charged  to  her,  amount  to  one- 
third  of  her  sixth  part  as  aforesaid;  and  the 
other  two-thirds  of  her  sixth  part  as  devis- 
ed to  her  is  to  be  held  by  my  executors  as 
trustees,  and  Id  trust  for  her,  and  Is  to  be 
loaned  oat  on  good  security,  or  kept  Invested 


Digitized  by  Google 


lU.)  QLOVER  T.  CONDELL.  175 


in  good  stocks,  and  the  Interest  or  dividends 
Is  to  be  paid  over  to  ber  as  the  same  accrues 
and  Is  received  during  ber  natural  life,  and 
after  ber  death  the  principal  of  her  share  or 
part  Is  to  be  paid  over  to  her  heirs. 

"(d)  And  so  much  Is  to  be  paid  at  once  to 
Thomas  E.  Gondell  as  will,  with  the  ad- 
vances charged  to  him,  amount  to  one-third  of 
bis  sixth  part  as  aforesaid;  and  tbe  other 
two-tblrds  of  bis  sixth  part  devised  to  blm 
Is  to  be  loaned  out  on  good  security,  or  kept 
Invested  In  stocks,  and  the  Interest  or  divi- 
dends, fa  to  be  paid  over  to  him  as  the  same 
accrues  and  Is  received  during  his  natural 
life,  and  after  his  death  tbe  principal  of  his 
fihare  or  part  Is  to  be  paid  over  to  his  heirs. 

"(e)  And  so  much  is  to  be  paid  at  once  to 
Emily  Montgomery  as  will,  with  the  ad- 
vances charged  to  her,  amount  to  one-third 
of  ber  sixth  part  as  aforesaid;  and  the  other 
two-tblrds  of  the  sixth  part  devised  to  ber  is 
to  be  held  by  my  executors  as  trustees,  and 
In  trust  for  her,  and  is  to  be  loaned  out  on 
good  security,  or  kept  invested  in  stocks,  and 
the  interest  or  dividends  Is  to  be  paid  over 
to  her  as  the  same  accrues  and  is  received 
during  her  natural  life,  and  after  her  death 
the  principal  of  her  part  or  share  Is  to  be 
paid  oyer  to  ber  heirs. 

"(f)  The  part  devised  to  my  son  Albert  B. 
Condell  is  to  be  kept  by  my  executors  entire 
at  interest  or  Invested  until  he  shall  arrive 
at  legal  age,  and  so  mucb  of  the  Interest  or 
dividends  as  may  be  necessary  to  his  support 
and  to  give  him  a  good  education  shall  be 
applied  to  that  purpose  by  my  executors; 
And  when  he  shall  arrive  at  lawful  age  he 
is  to  receive  one-third  of  his  sixth  part,  and 
the  other  two-thirds  of  the  sixth  part  devised 
to  him  Is  to  be  held  by  my  executors  as  trus- 
tees, and  in  trust  for  him,  and  is  to  be  loen- 
■ed  out  on  good  security,  or  kept  invested  in 
stocks,  and  the  interest  or  dividends  is  to 
be  paid  to  bim  as  the  same  accrues  and  is 
received  during  his  natural  life,  and  after 
his  death  the  principal  of  his  share  or  part 
Is  to  be  paid  to  bis  heirs. 
"(g)  If,  by  misfortune,  affliction,  or  other- 
wise, any  of  my  children  should  not  make  a 
proper  use  of  the  income  to  be  derived  from 
their  trust  fund,  my  executors  and  trustees 
are  h^eby  directed  and  authorized  to  use 
«ald  Income  In  such  a  manner  as  will  in- 
sure to  them  the  necessaries  of  life  and  to 
keep  them  from  want.  In  the  event  of  the 
death  of  any  of  my  children  without  the  liv- 
ing heirs  of  their  bodies,  their  share  of  my 
estate  shall  t>e  added  to  tbe  sum  held  in 
trust  for  the  benefit  of  my  wife,  Elizabeth 
H.  Condell,  during  her  natural  life,  and  aft- 
«r  her  death  tbe  same  shall  be  divided 
amongst  my  children  In  the  same  manner 
as  Is  provided  for  the  distribution  of  her 
share. 

"I  do  hereby  appoint  my  wife.  Elizabeth 
H.  Condell.  my  son-in-law,  John  M.  Glover, 
John  S.  Condell,  William  I.  Condell,  John  T. 
Peters*  and  Charles  W.  Mattaoiy  executors 


of  this  my  last  will  and  testament,  and  I 
direct  that  they  shall  not  be  required  to  glTe 
any  bond  or  security." 
The  codicil  to  the  will  is  as  follows: 
"If,  In  the  settlement  of  my  estate  accord- 
ing to  the  provlslons'of  the  foregoing  will, 
it  should  appear  that  the  amount  advanced 
and  loaned  to  my  son  Moses  B.  Condell 
should  exceed  his  share  of  my  estate,  then 
his  share  shall  be  what  he  has  already  re- 
ceived, and  his  notes  shaU  be  canceled  and 
delivered  to  him.  In  the  settlement  with 
the  share  of  my  son  Thomas  B.  Condell,  If 
he  should  die  without  heirs  except  his  daugh- 
ter, Nellie,  bis  share  of  my  estate  shall  re- 
vert to  my  wife  Elizabeth  H.  Condell's  share, 
and  be  held  for  her  use  as  is  provided  for 
her  share,  except  any  sum,  not  ^ceedlng 
five  thousand  dollars,  she  or  my  executors 
may  see  fit  to  give  to  his  daughter.  Nellie, 
in  trust  for  his  said  daughter,  Nellie,  the  in- 
terest of  which  is  to  be  paid  to  the  said  Nel- 
lie annually,  for  her  individual  use,  and  no 
other  purpose  whatever." 

The  testator's  wife,  Elizabeth  H.  Conddl, 
died  Intestate  In  bis  lifetime,  to  wit,  on  De- 
cember 5,  1876.  He  left  no  widow,  but  five 
children,  namely,  Moses  B.  Condell,  Mary  J. 
Glover,  Thomas  E.  Condell,  Emily  Montgom- 
ery, and  Albert  B.  Condell  (tbe  latter  since  de- 
ceased), his  heirs  and  legatees  under  his  wilL 
Charles  W.  Matheny,  one  of  tbe  executors 
named  in  the  will,  died  in  tbe  lifetime  of  the 
testator,  and  three  of  tbe  executors  therein 
named,  John  S.  Condell,  William  I.  Gondell, 
and  John  T.  Peters,  declined  to  act,  and  filed 
written  renunciations.  The  tffltator  owned, 
at  his  death,  about  5,800  acres  of  land  and  per- 
sonal property  in  Lyons  county,  Kan.,  and  al- 
so other  real  and  personal  estate  in  Sangamon 
county,  HI.  The  will  and  codicil  were  admit- 
ted to  probate  In  Lyons  county,  Kan.,  on  De- 
cember 6,  ISSO,  and  letters  of  administration 
with  the  will  annexed  were  Issued  to  J.  Jay 
Buck  of  that  county.  On  February  16.  1881, 
a  dnly-autbenticated  transcript  of  said  will 
and  codicil  were  presented  to  and  spread  up- 
on the  records  of  the  county  court  of  Sanga- 
mon county.  111. ;  and  on  that  day  and  In  that 
court  John  M.  Glover  (who  has  since  deceas- 
ed), the  husband  of  Mary  J.  Glover,  took  out 
letters  testamentary  and  qualified  as  executor 
and  trustee  under  said  will;  and  on  Nov^- 
t>er  28,  1881,  he  was  empowered  by  said  pro- 
bate court  of  Lyons  county,  Kan.,  to  act  as 
trustee  under  said  will  there,  and  did  so  act. 
The  advancements  made  to  Moees  B.  Condell. 
as  charged  In  tbe  account  attached  to  the  will, 
amount  to  $10,348.70,  upon  $5,348.70  of  which 
he  was  to  be  charged  Interest  at  the  rate  of 
10  per  cent  per  annum  from  January  1,  1860. 
The  advancements  made  to  Mary  Jane  Glover, 
as  charged  In  said  account,  amount  to  $5,700, 
with  interest  at  10  per  cent  per  annum  cm 
$300  thereof  from  September  20,  1800,  on  $300 
thereof  from  January  1,  1871,  and  on  $100 
thereof  from  February  28,  1871.  Tbe  ad- 
vanoementa  made  to  Thomas  B.  GuDdell  and 


Digitized  by  Google 


176 


45  NORTHEASTERN  REPOBTEE. 


Emfly  Montgomery  amount  to  $10,000,  $5,000 
to  each.  It  would  appear  that  there  was  ad- 
vanced to  Albert  B.  Condell  about  $4,500. 
The  record  BhowB  that  notes  were  executed 
by  Moses  B.  Condell  to  his  father  before  the 
date  of  the  wUI,  amounting  to  $22,840,  and 
after  the  date  of  the  will,  and  np  to  February 
2,  1871,  amounting  to  $9,433,  aggregating  $32,- 
273,  and  all  drawing  Interest  at  the  rate  of 
10  per  cent  per  annum.  Other  advances 
were  made  to  Thomas  E.  Condell,  It  being 
found  by  the  decree  that  there  was  about  $35,- 
000  chargeable  upon  his  share. 

On  January  19,  18^,  Mary  J.  Glover,  Emily 
Montgomery,  and  Albert  B.  Condell  entered 
Into  the  following  agreement: 

"This  article  of  agreement,  signed,  sealed, 
and  delivered  by  and  between  Mary  Jane  Glov- 
er, wife  of  John  M.  Glover,  of  La  Grange, 
Missouri,  Emily  Montgomery,  of  Mmcy, 
Pennsylvania,  and  Albert  B.  Condell,  of  New 
York  City,  witnesses:  First.  That  Thomas 
Condell,  late  of  Lyons  county,  Kansas,  left 
at  his  decease  only  five  children,  viz.  Moses 
B.  Condell,  of  Sangamon  comity,  Illinois, 
Thomas  E.  Condell,  of  California,  said  Mary 
J.  Glover,  Emily  Montgomery,  and  Albert 
Condell.  That  said  Moses  and  Thomas  E.,  in 
the  lifetime  of  their  father,  received  from  him 
such  advancements  that  neither  of  them  is 
now  entitled  to  any  part  of  his  estate,  and  the 
said  estate  is  to  be  divided  entirely  between 
said  Mary,  Emily,  and  Albert  Second.  That 
said  Mary,  Emily,  and  Albert  have  come  to 
the  following  agreement  In  respect  to  said  es- 
tate: That  said  Emily  and  Albert  have  agreed 
with  said  Mary  that  they  will  make,  sign, 
and  seal  an  Instmment  of  writing,  in  form  of 
their  deed,  dnly  acknowledged,  purporting  to 
cdnvey  with  general  warranty  to  said  Mary, 
for  her  sole,  separate,  and  exclusive  use.  In 
consideration  of  forty-two  thousand  dollars, 
all  their  Interest,  real,  personal,  and  mixed.  In 
said  estate  of  Thomas  Condell,  deceased,  and 
place  the  same  In  the  hands  of  U.  S.  Penfleld, 
Esq.,  as  cashier  of  the  First  National  Bank 
of  Quincy,  Illinois,  as  an  escrow,  and  to  be  de- 
livered to  said  Mary,  as  tbelr  deed,  on  ^aid 
Mary's  depositing  with  said  bank  the  sum  of 
seven  thousand  dollars  to  the  credit  of  the 
said  Emily  Montgomery  and  the  further  sum 
of  six  thousand  four  hundred  and  fifty  dol- 
lars to  the  credit  of  said  Albert  B.  Condell. 
Third.  That  said  Mary  Jane  Glover  Is  to  sell 
and  convey  and  dispose  of  the  property  so  con- 
veyed to  her,  for  such  price,  for  cash  or  on 
credit,  and  in  such  manner,  as  will  secure  to 
said  Emily  and  Albert  the  further  sum  of  four- 
teen thousand  dollars  each,  with  six  per  cent, 
interest  from  sale,  and  satisfy  and  discharge 
all  debts  and  liabilities  of  the  said  estate  of 
Thomas  Condell,  deceased.  As  soon  as  said 
Mary  shall  sell  and  dlsi)ose  of  said  property, 
for  cash  or  on  credit,  the  unpaid  purchase 
money  being  secured  by  notes  and  deed  or 
deeds  of  trust  on  the  property  sold,  she  shall 
turn  over  in  cash,-  or  In  paper,  or  In  cash  and 
paper,  to  secnredt  to  the  tnutee  appointed 


under  the  will  of  Thomas  Condell  by  the  pro- 
bate court  of  Lyons  connty,  Kansas,  the  sum 
of  fourteen  thousand  dollars  for  the  use  of 
said  Emily  and  foiirteen  thousand  dollars  for 
the  use  of  said  Albert,  according  to  the  said 
will.  Fourth.  That  all  the  residue  of  the  pro- 
ceeds of  sale  and  of  the  estate  of  said  Tliomas 
Condell,  after  paying  the  sum  of  twenty-one 
thousand  dollars  each  to  said  Emily  and  Al- 
bert as  mentioned,  and  after  paying  all  debts 
and  liabilities  of  said  estate  of  Thomas  Con- 
dell, deceased,  shall  belong  absolutely  to  said 
Mary  Jane  Glover,  In  consideration  «f  her 
services  herein  to  be  rendered  by  her  or  her 
agent.  In  testimony  whereof,  the  said  Emily 
Montgomery,  Albert  B.  Condell,  and  Mary 
Jane  Glover  have  hereunto  set  their  hands 
and  seals  this  19th  day  of  January,  1882. 
Mary  J.  Glover.  [Seal.]  Emily  Montgomery. 
tSeal.1    A.  B.  Condell.  [Seal.]" 

In  February,  1882,  Mary  J.  Glover  paid  to 
Emily  Montgomery  $7,000,  and  to  Albert  B. 
Condell  $tt,450,  through  the  First  National 
Bank  of  Quincy,  in  accordance  with  said 
agreement,  and  thereupon  said  Emily  and 
Albert  conveyed  to  said  Mary  all  their  right, 
title,  and  interest  in  and  to  more  than  5,000 
acres  of  the  lands  in  Kansas,  and  in  and  to 
the  real  .and  personal  estate  of  said  testator. 
Thereafter  said  lands  were  sold  by  the  trus- 
tee and  adminlstratw  to  Hiram  and  William 
Miller,  and  the  purchase  money  secured  by 
note  or  notes  and  trust  deed  upon  the  lands. 
Buck,  administrator,  made  his  final  settle- 
ment In  said  probate  court  in  Kansas  on 
July  3,  1S83,  and  was  discharged;  but  said 
Glover  was  not  formally  discharged,  al- 
though he  fully  performed  the  trusts  of  the 
will  in  Lyons  county,  Kan.  Mary  J.  Glover, 
on  the  sale  of  said  lands  and  the  gradual 
payment  therefor,  turned  over  to  said  John 
M.  Glover,  as  trustee,  $14,000  for  the  use  of 
said  Emily  and  $14,000  for  the  nse  of  said 
Albert,  by  delivering  to  him  the  Miller  notes 
and  trust  deed.  Mary  J.  Glover  received 
nothing  on  her  share  of  the  estate;  the  ad- 
vancements and  loans  to  her,  with  interest, 
being  about  equal  to  her  share,  except  as 
said  agreement  provided.  On  April  6,  1883, 
John  M.  Glover  made  his  final  report  as  ex- 
ecutor in  the  Sangamon  county  circuit  court, 
siiowlng  that  the  debts  of  the  estate  and 
co&ts  of  administration  had  been  all  paid, 
leaving  a  balance  due  him,  and  his  report 
was  recorded,  but  he  was  not  formally  dis- 
charged as  executor,  and  remained  as  trus- 
tee under  the  will.  The  trust  fund  of  $14,000 
belonging  to  Emily  Montgomery  was  invest- 
ed and  arranged  for  satisfactorily  to  the  par^ 
lies  In  Interest  and  is  not  here  in  controver- 
sy. John  M.  Glover,  as  trustee,  held  the 
trust  fund  of  $14,000,  being  the  two-thirds 
portion  of  the  share  of  Albert  B.  Condell, 
and  kept  the  same  Invested  in  the  purchase- 
money  notes  and  trust  deed  and  other  securi- 
ties. John  M,  Glover  died  intestate  on  No- 
vember 11, 1891,  in  Missouri,  leaving  the  said 
Mary  J.  Glover,  bla  widow,  and  three  ebU- 
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dren.  One  Kendrick  was  appointed  admin- 
iBtrator  of  hta  estate  In  Missouri,  on  January 
30,  1S92,  but  no  admlpistrator  of  bts  estate 
was  appointed  In  Illinois.  Mary  J.  Glover 
had  In  her  bands  the  trust  fund  of  $14,000 
and  Interest  belonging  to  Albert  B.  Condell, 
$10,000  thereof  being  In  one  of  said  par- 
ehfue-money  notes  and  trust  deed  securing 
the  same,  and  $4,000  thereof  being  In  a  note 
of  the  BonnetfNVance  Stove  Company.  Up- 
on bill  filed  by  her  in  the  Adams  county  cir- 
cuit court,  the  appellant  Sudduth  was  ap- 
pointed trustee,  as  already  stated,  and  the 
notes  and  securltlee,  representing  the  fund 
of  $14,000  set- apart  for  the  use  ctf  said  Al- 
bert, were  indorsed  and  dellTered  to  said 
Sudduth  as  trustee.  On  October  80.  1892, 
Albert  B.  Oondell  died  Intestate  and  unmar- 
ried, learlDg  no  child  or  children,  or  desc^id- 
ant  or  descendants  of  any  child  or  children. 
The  said  fund  of  $H000,  with  interest  since 
his  death,  is  now  In  the  hands  of  said  Sud- 
duth as  trustee. 

On  March  14.  1888,  more  than  nine  years 
before  the  death  of  Alb^  B.  Oondell,  Moses 
B.  Condell  and  his  wife  executed  the  follow- 
ing quitclaim  or  release: 

"This  Indenture,  signed,  sealed,  and  dellT- 
ered by  Moses  B.  Gtmdell  and  Helen  M.  Con- 
dell, his  wife,  of  Sangamon  county,  Illinois, 
to  Mary  J.  Glover,  of  La  Grange,  Missouri, 
witneGses:  That  the  said  Moses  B.  Gondii 
and  wife,  in  consideration  of  $829.35  paid  to 
the  Marine  ft  Fire  Insurance  Company  of 
Springfield,  Illinois,  the  rec^pt  whereof  Is 
hereby  acknowledged,  do  hereby  give,  grant, 
quitclaim,  and  release  to  the  said  Mary  J. 
Glover  an  their  claim,  right,  title,  and  Intw- 
est  In  and  to  the  estate  of  the  late  Thomas 
0(md^  and  of  the  late  Blizabeth  H.  Cond^ 
lands,  real  estate,  and  personalty*  wherever 
situated,  to  have  and  to  hold  to  her  sole, 
seimrate,  and  excloslve  use,  and  to  her  heirs, 
forever.  In  testimony  whereof,  we  hare 
hereunto  set  our  hands  and  seals  this  14th 
day  of  March,  1883.  M.  B.'  OondeU.  [Seal.] 
H.  M.  Oondell.  [Seal.]" 

Th^etofore,  In  March,  1882.  Thomas  B. 
Condell  executed  a  similar  quitclaim  or  re- 
lease to  Maiy  J.  Glover.  It  Is  concede  that 
Moses  B.  Condell,  Thomas  E.  Condell,  Mary 
J.  Glov^,  and  Emily  Montgomery  are  still 
llTing.  Tlie  amounts  advanced  to  Moses  B. 
and  Thomas  B.  Condell.  and  the  amounts 
due  upon  the  notes  OEeented  by  them,  with 
Interest,  exceeded  the  two  shares,  of  one- 
sixth  each,  which  were  set  apart  for  their 
use  under  ISieIr  father's  will. 

Caxi  B.  Epler,  for  appellants.  Govert  & 
Pape  and  Patton,  HomUton  &  Pattim,  for  ap- 
pellee;. 

• 

BfAOBUDBB,  O.  J.  (after  Stating  the  facts). 
There  are  now  In  the  hands  of  the  appellant 
SuddTilh,  as  trustee,  notes  and  secnritles 
amounUng  to  $14,000,  together  with  ioiertat  on 
said  >nm  rince  October  8(^  1802,  which  repre- 
v.45H.B.na4— 12 


sent  two-thirds  of  the  sixth  part  devised  to  Al- 
bert B.  OondeU.  deceased,  under  the  will  ot  his 
father,  Thomas  Condell.  The  question  In  this 
case  is  as  to  the  ownership  of  tiie  trust  fund 
thus  held  by  the  trustee.  The  appellee,  Moses 
B.  OondeU,  claims  that,  since  the  death  of  bis 
brother  Albert  B.  CondeU,  he  Is  entitled  to  a 
proportionate  sbare  In  the  fund  In  question  as 
one  of  the  four  surviving  dilldren  of  tiie  testa- 
tor. The  appeUants  Mary  J.  Glover  and  Emi- 
ly Montgomery  claim  that  they  are  entitled  to 
the  whole  of  said  fund,  and  that  neither  the 
appellee  nor  Thomas  Condell  has  any  Interest 
therein.  The  appellant  Sudduth,  as  trustee, 
asks  the  Instruction  of  the  court  as  to  the  dis- 
position to  be  made  of  the  fund,  both  as  to 
the  InccHoe  derived  frmn  the  investment  there- 
of, and  as  to  the  principal  of  the  fund  Itself, 
and  not  only  as  to  the  persons  between  whom 
the  fond  should  be  divided,  but  also  as  to  tbe 
pn^nrtlims  In  which  the  division  should  be 
made.  The  grounds  upon  which  (^pellants 
base  their  contention  that  the  appellee  has  no 
Interest  in  the  fund  are:  First,  that  he  Is  bar- 
red from  asserting  such  Interest  by  the  quit- 
claim deed,  or  release,  dated  March  14,  1883, 
and  executed  by  hlms^  and  his  wife;  and, 
second,  that  any  Interest  wUch  he  would  oth- 
erwise have  had  in  the  fand  was  extinguished 
liy  advancements  made  to  taim  by  the  testator. 
In  seeking  a  solution  of  the  question  involved, 
the  subject  wUl  be  considered  from  the  two 
stanc^olnts  of  the  rtieatte  and  the  advance- 
ments. 

1.  Aa  to  the  release,  or  quitclaim  deed:  In 
order  to  determine  wh^er  or  not  the  Instru- 
ment of  March  14,  18S8,  bad  the  effect  of  cut- 
ting off  appdlee's  claim  to  any  part  of  the 
fund  In  question.  It  will  be  necessary  to  con- 
sider what  Is  tbe  character  of  the  Interest 
which  the  surviving  dilldr«i  of  the  testator 
took  In  the  share  of  Albert  B.  Condell  after 
his  death  without  living  heirs  of  hts  body.  The 
nature  of  this  interest  Is  fixed  by  the  terms 
and  proviBions  of  the  will  itself.  Although 
the  fund  of  $14,000  grew  out  of  what  was  done 
under  fhe  agreement  of  January  19,  1882,  yet, 
by  the  terms  of  that  agreement,  the  fund  was 
turned  over  to  Qie  trustee  appohifcd  under  the 
will,  for  the  use  of  Albert,  "accordhig  to  the 
win,**  and  It  is  conceded  by  both  sides  that 
the  vrill  operates  to  control  the  dlspoEdtlon  of 
the  fund.  What,  then,  are  the  terms  and  pro- 
visions of  the  win,  80  far  as  they  bear  upon 
the  Interest  of  the  testator's  children  In  the 
two^lrds  share  of  Albert  after  tie  died  with- 
out living  heirs  of  his  body?  The  will  directs 
the  executors  to  sell  all  the  estate,  real  and 
personal,  except  so  much  of  the  housdiold  fur- 
niture, etc.,  as  the  testator's  wife  might  think 
fit  to  retain;  and  all  tbe  legacies  are  to  be  paid 
out  of  the  proceeds  of  the  sale.  The  will  Is, 
therefore,  to  be  regarded  as  a  devise  of  money 
or  personalty,  and  not  of  land.  Crerar  v.  Wil- 
liams, 145  m.  625.  34  N.  B.  467.  Tbe  lega- 
cies In  the  win  of  Thomas  Oondell  to  his  wife, 
Elizabeth  H.  Conddl,  tolled  or  lapsed  by  rea* 
son  of  her  death  before  the  death  of  the  tes- 
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tatoT.  HiIs  Is  true,  not  only  of  the  provision 
for  the  jtaymeut  to  ha  during  her  life  of  the 
interest  or  dividends  on  the  one-sixth  part  of 
the  estate  mentioned  in  paragraph  (a)  of  the 
fourth  clause  of  the  will,  but  also  of  the  pro- 
vision for  adding  the  share  of  any  child  dying 
wlthojut  living  heirs  of  his  t>ody  to  the  sum 
lieid  til  trust  for  her  i^eaeflt  during  her  natural 
life,  as  contained  in  paragraph  (g).  The  gen- 
eral rule  is  that,  if  a  legatee  dies  before  the 
testator,  the  legacy  lapses,  because  the  gift  can- 
not talie  effect  until  the  death  of  the  testator, 
and,  if  the  legatee  is  then  dead,  be  cannot  be 
benefited  thereby.  2  Woemer,  Adm'n,  §  434; 
13  Am.  &  Eng.  Enc  Law,  p.  28.  This  rule, 
however,  does  not  extend  to  a  legacy  given 
over  after  the  death  of  the  first  legatee.  Pres- 
cott  V.  Prescott,  7  Meta  (Mass.)  141.  Para- 
graph (f)  of  the  fourth  clause  of  the  will  pro- 
vides that  two-tliU-Cs  of  the  sixth  part  devised 
to  Albert  B.  Condell,  or,  as  the  case  now 
stands,  the  tund  of  $14,000,  "is  to  be  held  by 
my  executors  as  trustees,  and  In  trust  for  him, 
and  is  to  be  loaned  out  on  good  security,  or 
kept  Invested  In  stocks,  and  the  interest  or 
dividends  is  to  be  paid  to  liim  as  the  same  ac- 
crues and  is  received  during  bis  natural  life, 
and  after  his  death  the  principal  of  his  share 
or  part  Is  to  be  paid  to  his  heirs."  The  second 
seut^ce  of  paragraph  (g)  of  the  fourth  clause 
provides  that,  "in  the  event  of  the  death  of 
any  of  my  children  without  llvh3g  heirs  of 
their  body,  their  share  of  my  estate  shall  be 
added  to  the  sum  held  in  trust  for  the  benefit  of 
my  wife,  Elizabeth  H.  Condell,  during  lier  nat- 
ural life,  and  after  hec  death  the  same  sliall 
l>e  divided  amongst  my  children  in  tbe  same 
manner  as  is  provided  for  the  distribution  of 
her  share."  Because  the  share  of  Albert,  dy- 
ing without  living  children  of  bis  body,  could 
not  be  added  to  the  sum  held  in  trust  for  tbe 
lieneflt  of  tbe  testator's  wife,  by  reason  of  her 
death  before  the  death  of  the  testator,  it  does 
not  follow,  that  the  last  provision,  to  wit,  "The 
same  shall  be'  divided  amongst  my  children  In 
the  same  manner  as  Is  provided  for  the  distribu- 
tion of  her  share,"  is  to  lie  regarded  as  nuga- 
tory and  of  no  effect  We  have  been  refer- 
red to  no  authority  so  holding,  nor  have  we 
been  favored  with  any  argument  in  favor  of 
such  a  position.  On  the  contrary,  counsd  on 
both  i^des  have  treated  the  provision  In  regard 
to  diTisIon  among  the  children  as  being  in  force, 
ttaoogh  they  differ  as  to  its  proper  construction. 
We  sbaU,  therefore,  consider  tbe  last  sentence 
of  paragraph  (g)  as  though  it  read  as  follows: 
"In  the  event  of  the  death  of  any  of  my  chil- 
dren without  living  heirs  of  their  body,  their 
share  of  my  estate  •  •  •  sliall  be  divided 
amongst  my  children  In  tbe  same  manner  as 
is  provided  for  the  distribution  of  her  share." 

What  is  meant  by  the  expression,  "In  the 
same  manner  as  is  provided  for  the  distribu- 
tion of  her  share"?  The  reference  here  is  evi- 
dently to  paragraph  (a)  of  the  fourth  clause, 
where  one-sixth  part  of  the  remainder  of  tbe 
estate  is  required  to  be  Invested  by  the  execu- 
tors, and  the  Interest  or  dividends  thereof  to 


be  paid  to  the  wife  during  her  life,  and  where, 
in  the  event  of  the  wife  dying  without  a  will, 
as  was  the  case  here,  it  is  provided  as  fol- 
lows: "Then  my  executors,  as  trustees,  shall 
bold  the  same  In  trust,  and  pay  the  Interest  or 
dividends  derived  therefrom  to  my  children  in 
such  proportions  as  their  circumstances  may 
require  to  keep  them  from  want,  or  to  furnish 
them  with  the  necessaries  of  life  for  them- 
selves and  children."  It  will  be  noticed  that 
paragraph  (a)  only  provides  for  the  payment 
of  the  "interest  or  dividends"  derived  from 
the  wife's  share  to  tbe  children.  It  nowhere 
provides  for  tbe  disposition  of  the  principal  of 
the  one-sixth  share  set  apart  for  the  use  of  the 
wife  during  her  life.  Whether  such  principal 
was  or  was  not  intestate  property,  it  Is  un- 
necessary for  us  to  determine,  as  no  question 
Is  made  as  to  the  wife's  sliare.  Its  considera- 
tion Is  only  important  as  bearing  upon  the 
meaning  of  paragraph  (g),  which  directs  that 
Albert's  sliare  shall  be  divided  "in  the  same 
manner  as  Is  provided  for  the  distribution  o^ 
her  [the  wife's]  share."  There  is  no  provi- 
sion for  the  distribution  of  the  wife's  share, 
but  only  a  provision  for  the  distribution  of  the 
interest  or  dividends  derived  from  that  share. 
We  do  not  underatand  that  the  words,  "the 
same,"  as  used  in  tbe  above-quoted  portion  of 
paragraph  (g),  refer  to  the  Income  of  Albert's 
share,  or  to  the  Interest  or  dividends  there- 
from; but  we  think  that  they  refer  to  the 
principal  of  Albert's  share,  as  referred  to  In 
paragraph  it).  Paragraph  (g)  says:  "In  the 
event  of  the  death  of  any  of  my  children  with- 
out living  heirs  of  their  body,  their  share  of 
my  estate  shall  be  added  to  the  'sum'  held  In 
trust  for  the  benefit  of  my  wife  during  her 
natural  life,"  etc.  The  words  "their  share 
of  my  estate,"  as  here  used,  must  mean  the 
principal  of  the  sliare,  because  it  Is.  to  be  add- 
ed to  tbe  "sum"— that  is,  the  "principal"— 
held  in  trust  (or  the  wife.  The  Income  of 
tbe  son's  share  would  not  be  added  to  the  prin- 
cipal of  the  wife's  share.  It  is  the  share  it- 
self which  is  to  be  added  to  the  amount  in- 
vested for  the  wife's  use.  Paragraph  (g)  then 
proceeds  as  follows:  "And  after  her  death  the 
same  shall  be  divided."  Clearly,  In  the  gram- 
matical construction  of  tbe  sentence,  tbe 
words  "the  same"  refer  hads.  to  tbe  words 
"their  share  of  my  estate,"— that  is  to  say, 
to  the  principal  of  the  share  of  the  deceas- 
ed child.  As  the  principal  of  the  two-thirds 
share  of  the  deceased  child  dying  without  liv- 
ing  heirs  of  his  body  is  thus  to  be  divided 
among  the  children  in  tbe  same  manner  as  Is 
provided  for  the  distribution  of  the  wife's 
share,  and  as  no  provision  is  made  for  the  dis- 
tribution of  the  wife's  share,  It  follows  either 
that  paragraph  (g)  provides  for  no  mode  of  dl< 
viding  the  deceased  child's  share  among  Hie 
surviving  children,  or  that  such  deceased 
ciilld's  share  is  to  be  divided  among  the  chfi- 
dren  in  the  same  manner  as  Is  provided  tor 
the  distribution  of  the  Income  or  Interest  or 
dividends  of  the  wife's  share.  We  are  in- 
clined to  regard  th^  latter  constmctlon  as  the 
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proper  one.  Tliere  Is  here  evidently  an  omis- 
sion by  the  testator  of  the  words  "of  the  in- 
come," or  "of  the  Interest,"  or  "of  the  divi- 
dends." With  the  omission  supplied,  the  last 
clause  of  poragmph  (g)  would  read  as  fol- 
lows: "The  same  shall  be  divided  amongst  my 
children  In  the  same  manner  as  is  provided 
for  tlie  distribution  of  the  dividends  of  her 
Btiare."  This  harmonizes  with  the  previous 
part  of  the  will,  to  wit,  paragraph  (a),  where 
proTleion  is  made  for  the  distribution  of  the 
dividends  of  the  wife's  share.  Jarman,  in  his 
work  on  Wills  (volume  2,  Rand.  &  T.  5th  Am. 
Ed.,  top  page  60),  says:  "It  Is  established  that, 
where  It  is  clear,  on  the  face  of  a  will,  that 
the  testator  has  not  accurately  or  completely 
expressed  his  meaning  by  the  words  he  has 
used,  and  It  is  also  clear  what  are  the  words 
■which  he  has  omitted,  those  words  may  be 
supplied,  in  order  to  effectuate  the  Intention, 
as  collected  from  the  context."  Kellogg  v. 
Mix.  37  Conn.  243.  The  Insertion  of  the 
words  above  Indicated  effectuates  the  clear  In- 
tention of  the  testator,  and  is  necessary  to 
give  expression  to  his  meaning.  Without 
them,  there  is  manifest  ambiguity  upon  the 
face  of  the  will.  2  Jarm.  Wills  (Rand.  &  T. 
501  Am.'  Ed.)  p.  60,  note  1. 

After  these  preliminary  explanations,  the 
provision  of  the  will  In  regard  to  the  disposi- 
tion of  the  fund  In  controversy,  which  repre- 
sents two-thirds  of  the  sixth  part  devised  by 
the  testator  to  Albert,  Is  substantially  and  in 
brief  as  follows:  The  executors,  as  trustees, 
are  to  hold  said  two-thirds  In  trust  for  Alliert, 
and  lend  it  out  or  invest  It,  and  pay  him  the 
Interest  or  dividends  therefrom  during  his 
life,  and,  after  his  death,  pay  the  principal 
thereof  to  his  heirs;  but.  In  the  event  of  his 
death  without  living  heirs  of  ills  body,  the 
Bame  is  to  be  divided  among  the  children  of 
the  testator  In  such  proportions  as  their  cir- 
cumstances may  require  to  keep  them  from 
want,  or  to  furnish  them  with  the  necessaries 
of  life  for  themselves  and  children.  The  ques- 
tion again  recurs:  What  interest  in  the  two- 
thirds  of  Albert's- share  did  this  provision  of 
the  will  give  to  the  children  of  the  testator 
after  the  death  of  Albert  without  living  heirs 
of  his  body?  Leaving,  for  the  present,  the 
consideration  of  the  original  gift,  it  cannot  be 
said  that  there  are  any  words  In  the  gift  over 
which  import  an  Indefinite  failure  of  Issue, 
or  contravene  the  rule  against  perpetuities. 
The  language  of  the  gift  over  Is  that,  "in  the 
event  of  the  death  of  any  of  my  children  with- 
out living  heirs  of  their  body,"  etc.  The 
words  "without  living  heirs  of  their  body" 
Import  a  definite  failure  of  issue,  and  the  lan- 
fniage  used  refers  to  the  death  of  any  one  of 
the  children  of  the  testator  without  heirs  of 
his  body,  or  Issue,  living  at  the  time  of  his 
death.  Smith  v.  KlmbeU,  153  III.  368,  38  N. 
E-  1029.  Where  the  limitation  over  Is  upon 
the  first  taker  "dying  without  Issue  living," 
the  will  means  Issue  living  at  the  death  of  the 
first  taker,  and  the  limitation  over  fa  not  too 
remote,  but  Is  good  as  an  executory  devlBe. 


4  Kent,  Comm.  (12th  Ed.)  ma:^.  p.  277. 
Where  the  bequest  Is  of  personal  property, 
slight  circumstances  and  other  expressions  In 
the  will  wIU  be  laid  hold  of  as  Indications  of 
an  intention  that  a  limitation  over  on  death 
without  issue  shall  take  effect  atadefinite  time, 
to  wit,  at  the  death  of  the  first  taker.  Bed- 
ford's Appeal,  40  Pa.  St.  18;  I^add  v.  Harvey, 
21  N.  H.  514;  4  Kent,  Comm.  (12th  Ed.)  marg. 
p.  2S2.  The  construction  of  the  words  of  the 
gift  over  \a  the  case  at  t)ar  as  lmi>ortlng  a 
definite  failure  of  issue  is  supported,  not  only 
by  the  use  of  the  qualifying  word  "living,"  but 
also  by  the  fagt  that  the  share  of  any  one  of 
the  children  dying  without  living  heirs  of  his 
body  la  to  be  divided  among  the  remaining 
children  of  the  testator.  These  children  are 
mentioned  by  name  in  the  will,  and  belong  to 
the  same  class  as  the  first  taker,  and  must  be 
regarded  as  his  survivors,  or  persons  in  being 
at  the  time  of  his  death.  As  was  said  by  Mr. 
Justice  Strong,  In  Bedford's  Appeal,  supra: 
"It  has  often  been  held  that  a  limitation  over, 
by  will,  to  survivors,  or  persons  in  being,  after 
the  death  of  the  first  taker  without  issue, 
raises  a  strong  presumption  that  the  testator 
did  not  contemplate  an  indefinite  failure  of 
Issue."  A  gift  over  ujwn  a  definite  failure  of 
Issue  does  not  alter  the  construction  of  the 
preceding  limitation,  but  ingrafts  upon  It  an 
executory  devise,  to  operate  upon  the  happen- 
ing of  the  event  specified.  11  Am.  &  Eng. 
Enc.  Law,  p.  924.  As  applied  to  land,  an  ex- 
ecutory devise  is  "such  a  limitation  of  a  future 
estate  or  Interest  In  lands  as  the  law  admits 
In  the  case  of  a  will,  though  contrary  to  the 
rules  of  limitation  In  conveyances  at  common 
law."  2  Washb.  Real  Prop.  (5th  Ed.)  marg. 
p.  3-11.  One  species  of  executory  devise,  as 
applied  to  lands,  Is  "where  a  fee  simple  is  de- 
vised to  one,  but  Is  to  determine  upon  some 
future  event,  and  the  estate  thereupon  to  go 
over  to  another."  Id.  p.  344.  Or,  stated  more 
generally,  one  species  of  executory  devise  rela- 
tive to  real  estate  is  "where  the  devisor  parts 
with  his  whole  estate,  but,  upon  some  contin- 
gency, qualifies  the  disposition  of  It,  and  lim- 
its an  estate  on  that  contingency."  4  Kent, 
Comm.  marg.  p.  268.  Limitations  over  upon 
the  death  of  the  first  taker  without  issue  are 
construed  as  executory  devises  on  definite 
failure  of  Issue  after  an  estate  In  fee  simple. 
2  Jann.  Wills  (Rand.  &  T.  5th  Am.  Ed.)  p.  485. 
Thus,  a  devise  to  A.  and  his  heirs,  with  a  gift 
to  B.  in  ease  A.  dies  without  Issue  surviving 
him  at  the  time  of  his  death,  gives  B.  an  ex- 
ecutory devise.  20  Am.  &  Eng.  Enc.  Law,  p, 
920,  and  cases  cited  in  note  1. 

Substantially  the  same  rule  applies  to  personal 
propeity.  It  has  been  said  that  all  future  In- 
terests In  personalty,  whether  vested  or  con- 
tingent, and  whether  preceded  by  a  prior  Interest 
or  not,  are  in  their  nature  executory,  and  fall 
under  the  rules  by  which  that  species  of  limita- 
tion Is  regulated.  20  Am.  &  Eng.  Enc.  Taw, 
p.  930.  Preston  dlvld.-s  executory  limitations 
of  personalty  Into  three  kinds,  and  says  tiiat  the 
second  sort  Is  where  Qiere  la  a  complete  dlsposl- 
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tion  of  tbe  propoty,  and  there  la  a  Bubstltutlw 
(tt  another  person  to  take  In  some  event  wMch 
la  to  defeat  or  abridge  the  former  gift.  2  Prest 
Abst.  14%  143;  20  Aia.  &  Eng.  Enc.  Law,  p. 
936.  Here,  tbe  original  disposition  of  the  two- 
thirds  part  of  Albert's  share  xvia  that  It  Should 
be  held  In.  trost  the  trustees,  and  Invested, 
and  the  Interest  or  dividends  paid  to  him  during 
his  life,  and  after  his  death  the  [vlnclpal  of 
his  share  was  to  be  paid  to  his  hedrs.  It  Is  a 
general  rule  that,  where  there  Is  a  gift  of  per- 
sonalty to  A.  and  his  heirs,  A.  will  take  the  ab- 
solute Interest.  StricOy,  the  words  "heirs"  and 
"heirs  of  bis  body"  are  Inai^dlrable  to  personal 
proper^.  Whereas  i-eal  estate  la  conveyed  to 
a  his  heirs  :tnd  assigns,  personal  property 
Is  assigned  to  him,  his  executors,  admlnlsti'atoi-s, 
and  assigns.  So,  where  there  la  a  gift  to  A. 
and  his  lepresentatlvea,  A.  will  take  the  absdute 
pn^jwrty.  So,  also,  a  tfft  to  A.  for  life,  and 
then  to  bis  personal  representatives,  will  give 
A.  tbe  absolute  isoperty.  WllUains,  Pers.  Prop, 
maig.  pp.  242,  243;  Theob.  Wllla  (2d  Ed.)  p. 
871;  29  Am.  &  Eng.  Enc  Law,  np.  436,  437. 
^nils  rule  appUffl  where  the  personal  proporty  Is 
In  the  hands  of  trustees.  "Thus,  If  mon^  or 
stock  be  settled  In  trust  for  A.  for  Ul^  and  after 
hla  decease  In  trust  for  his  executors,  adminis- 
trators, and  assigns,  A.  will  be  alm^  entitled 
absolute.  In'  the  same  manner  as  a  gift  of 
landa  to  A.  for  his  Ilf^  with  remainder  to  hla 
heirs  sdA  assigns,  gives  him  an  estate  In  fee 
simple."  Williams,  Pera.  Prop.  marg.  p.  244. 
Thla  Is  an  application  by  Analogy  of  Ibe  rule  In 
Shf>U(7's  Caae  to  personal  pn^ierly.  22  Am.  & 
Eng.  Enc.  Law,  p.  512,  and  cases  dted  In  note 
3.  ThoUAb,8ti:ict]japeakinK,  this  rule  basref- 
erence  to  real  estate  (mly,  ^  It  is  often  ap- 
plied to  grants  of  personalty  by  of  analogy, 
for  tbe  puipoaea  of  construction,  and  whai  so 
applied  yields  more  readily  to  the  apparent  In- 
tention of  the  testator  than  it  does  in  grants  <tf 
reaUy.  Taylor  v.  Undaay,  14  R.  I.  518;  Wil- 
liams, Pers.  Prop,  taaxg.  p.  244;  Home  t. 
Lyetb,  4  Hai.  &  J.  431.  The  rule  In  Shelley's 
Case  applies  to  equltaUe  aa  well  as  legal  es- 
tetea,  but  reqiilrtjs  that  both  estates  (the  prior 
estate  limited  to  tbe  ancestor,  and  the  subse- 
quent estate  limited  to  the  hdrs)  shall  be  of  the 
Mune  quality  (that  Is,  botb  legal,  or  both  eq- 
ultaUe),  because,  if  tbe  prior  estate  la  an  equita- 
ble or  trust  estete,  and  the  subsequent  estate  Is 
a  legal  one,  the  two  do  not  unite  as  an  estate 
of  Inheritance  in  tbe  ancestor.  4  Kent,  Comm. 
marg.  pp.  210,  211.  Thaa,  If  the  1^  estate  la 
given  to  A.  In  trust  for  B.  for  life,  and  tbe  l^al 
remainder  to  tbe  be  Irs  of  B.  at  bis  deaUi,  the 
rule  cannot  apply,  aa  the  legal  and  equitatde 
estates  cannot  so  coalesce  as  to  give  B.  either 
a  l%al  or  equiteble  fee.  1  Peny,  Trusts  (8d 
Ed.)  I  338.  So,  alao,  If  the  trustee  holding  tbe 
property  for  A,  for  life  has  active  duties  to  peiv 
form,  but  at  the  death  of  A.  the  tnut  for  the 
heirs  is  merely  passive,  the  statute  win  execute 
the  use,  so  that  the  estate  of  the  heirs  is  a  I^gal 
one,  while  the  prior  estate  Is  equitable.  22 
Am.  &  Bnfr  Enc.  Law,  p.  609,  and  cases  In 
not**  4. 


But  peraonal'property  Is  not  witUn  the  statute 
of  uses.  In  the  case  at  bar,  the  trustees  were 
to  bold  the  proceeds  of  sale— the  money  or  se- 
curities rqiresenting  two-thlrda  of  Albert's  share 
— during  bis  life,  and  Inveat  tbe  same,  and  pay 
him  tbe  Interest  during  his  life;  so  that  the 
trust  was  an  active  one,  and  his  estate  waa  eq- 
uitable. At  bia  death  the  principal  of  the  share 
la  to  be  paid  to  bis  heirs,, and  so,  for  tbe  pur^ 
pose  of  turning  the  share  over  to  the  heirs  by 
payment,  or  dellveiy,  or  assignment  (tf  securi- 
Ues,  tbe  1^  UUe  at  his  death  stlU  lemaloed 
In  the  trustees,  and,  until  such  payment,  de- 
livery, or  assignment,  the  estate  of  the  belra 
was  equltaUe,  In  aucb  cases  tbe  legal  title  re- 
mains in  the  trustee  "tmtn  the  purposes  of  the 
trust  are  acconq^llshed,  an^  until  the  possession 
of  the  property  Is  in  some  way  transferred  to 
the  person  entitled  to  the  use,  or  the  last  use.*' 

1  Peny,  Trusts  (3d  Ed.)  303,  3U;  KIrkhmd  v. 
Cox,  94  in.  400.  If,  therefore,  to  ^s  case, 
the  original  devise  to  the  trustees  of  the  fund 
to  be  bivested  for  Albert  during  his  life,  and  to 
be  paid  to  his  bdrs  at  nls  death,  ccuuidered  «p- 
arately  from  tbe  gift  over  to  tbe  children  of 
the  testator,  be  constraQd  by  the  anpllcation 
therato  of  Uie  prindides  Involved  In  Sbeller's 
Case,it  cannot  be  said  that  the  prior  estete  (given 
for  life  to  Albert)  and  the  subsequent  estate  (to 
go  to  bis  helia)  are  not  botb  of  tbe  same  qual- 
ity. But.  wbether  the  rate  in  Shelley's  Case  be 
applied  analogy  to  tbe  origin^  devise  or  be- 
quest berdn  mentioned,  or  whether  it  be  re- 
garded aa  a  gift  to  Albert  and  hla  heirs,  In  ^ther 
case  he  thereto. took  tbe  ownezaUp  of  the  fund, 
subject  to  the  limitation  over  thereof  to  the 
children  of  the  testetor,  upon  tbe  contingaicy  of 
his  death  without  living  heirs  of  his  body  at  tbe 
time  of  hla  death.  At  common  law  there  could 
be  no  limitation  over  of  a  chaitel,  so  that,  where 
a  chattel  or  other  peraonal  property  .was  given 
to  one  for  life,  with  a  Umltatlon  over  to  another, 
tbe  former  to(dc  tbe  absolute  title,  and  the  lim- 
itation over  was  void,  both  at  law  and  In  eqnl^; 
but  in  tbe  course  at  time  equity,  baa  established 
the  doctrine  that,  where  there  is  a  gift  of  per- 
aonal property  to  one  for  life,  with  a  UmltetSon 
over  to  another,  such  limitation  la  good  as  an 
executory  devise.   Welscb  v.  Bank,  d4  IlL  191; 

2  Kent,  Comm.  marg.  p  352;  1  Schouler,  Pers. 
Pn^  S 188.  Cases  which  hold  tbat,  where  there 
is  a  ^  of  personal  property  to  A.  and  bis  bebs, 
A.  takes  the  property  ^solutdy,  and  there  can 
be  no  Umitetlon  over  In  tte  event  of  his  dytog 
without  issue,  wHI  be  found,  i^on  examination, 
to  be  cases  where  tbe  words  used  import  an  In- 
definite failure  of  Issue.  Thus,  In  Albee  r. 
Carpenter,  12  Gush.  382,  It  was  held  that  a 
devise  to  A.  and  lila  heirs  of  the  residue  <tf  the 
testator's  property,  "and  If  said  A.  die  wlthmit 
issue  or  hdrs,"  remainder  over  to  others,  gave 
A.  an  estate  tall  by  implication;  aind  that  any 
words  in  a  devise  of  real  estate  which  would 
give  an  estate  tall  to  tbe  firet  taker,  wltb  or 
without  a  remainder  over,  would,  to  a  bequest  of 
personal  property,  ^ve  the  first  taker  an  abso- 
lute estate  and  the  remainder  over  would  be 
void.   But'  the  holding  was  placed  i^n  the 
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iSi-onnd  tbat  the  gift  over  was  upon  a  ^ueral 
£ailaie  of  Inae.  and  lot  that  reaatxa  made  the 
estate  as  estate  tall  ta  the  first  taker,  and  It 
was  there  said  hy  Chief  Justice  Shaw:  If 
she  has  do  Issue  JXring  at  the  time  of  her  de- 
cease* may  be  a  contingency  the  happening  of 
which  may  gjve  effect  to  a  bequest  over  as  an 
executoiy  devise,  because  It  must  vest  at  her 
decease  and  thenfore  has  no  greater  effect  than 
a  gift  for  life."  So,  In  the  case  at  bar,  the 
words  of  tlK  gift  over  nave  been  coDBtrued  to 
mean,  m  substance,  that  If  Albert  shall  die 
without  heirs  of  hia  body  IlTliig  at  the  time  of 
his  death,  the  fund  shall  be  divided  among  the 
testator's  children,  and  therefore  effect  will  be 
given  to  the  gift  or  bequest  over  as  an  executory 
devise.  ''Umltatlons  over  In  chattels  have  bem 
supported  like  llmltatlooB  of  real  propert} 
very  generally.  Hdhns  v.  Williams,  1  Boot, 
332,  and  many  other  cases.  In  many  of  the 
Coiegt^  cases,  Umltatlons  (tf  persmal  property 
tfver  upon  failure  of  issue  ot  the  first  taker  have 
been  held  good,  as  limited  upon  a  definite  fail- 
ure of  issue."  8  Jann.  Wills  (Band.  &  T.  6th 
Am.  Ed.)  p.  374,  note  1.  In  Theob.  Wills  (2d 
Ed.)  p.  871,  after  stating  the  doctrine  that  a  be- 
quest of  personalty  to  a  man  and  bis  hdrs 
would  no  doubt  pass  the  abscAute  interest,  the 
author  says:  "Of  course,  If,  in  wills,  •  •  • 
the  gift  over  upon  failure  of  issue  can  .be  lim- 
ited to  failure  of  Issue  at  the  death  of  the  ten- 
ant for  life,  a  pdw  gift  to  A.  and  ttie  helxs  of 
his  body  gives  A.  an  interest,  defeadble  upon 
failure  of  Issue  at  his  death."  Here  Albert  took 
an  absolute  interest  in  the  fund,  defeasible  up- 
on  failure  of  Uvlng  heirs  of  his  body  at  his  death. 
And  this  is  so  notwlthstandbig  the  fund  was  In 
the  hands  of  trustee. 

In  Hughes  v.  Sayer,  1  F.  Wms.  584,  where 
one,  having  two  n^hew^  devised  his  personal 
estate  to  A.  and  B.,  and,  if  dther  should  die 
without  children,  then  to  the  survivor,  the 
devise  was  held  to  be  good.  In  Jackson  v. 
Noble,  2  Keen,  680,  the  testator  gave  real  and 
p^wnal  estate  to  his  daughter.  A.,  and  to 
two  other  persons,  ugm  trust  to  permit  A. 
to  receive  the  rents  and  Interest  for  life  for 
her  separate  use,  and  after  her  decease  In 
trust  to  convey  to  her  heirs,  executors^  etc., 
but,  in  case  A.  sliould  many  and  have  no 
children,  then  the  property  to  belong  to  D., 
or,  In  case  of  his  decease  betore  A.,  then  to  his 
children.  It  was  held  that  A.  took  an  abso- 
lute  equitable  estate,  with  an  executory  gift 
over  to  D.  and  his  children,  etc  In  Edelen 
V.  MIddleton,  9  Oill,  161,  where  a  testator 
made  a  bequest  to  his  son,  to  be  paid  to  him 
after  the  natural  life  of  his  wife  and  him- 
self, at  wl^ch  death  might  last  happen,  but 
in  case  his  son  should  die  without  lawful  is- 
sue, and  before  be  possessed  the  property, 
the  whole  to  go  to  his  daughter,  and  the  scm 
died  without  Issue  in  the  lifetime  of  the  tes- 
tator, it  was  held  that  the  limitation  over  to 
the  daughter  was  good  ss  an  executory  de- 
vise; that,  by  the  words  used,  the  testator 
showed  that  he  meant  a  definite  ftillure  of  is- 
sue,—«  dying  without  issue  before  the  right 


to  possess  the  propwty  could  accrue;  that  the 
widow  took  a  life  estate,  etc.  In  Ladd  v. 
Harvey,  21  N.  H.  614,  personal  propi^y  was 
given  a  wiU  to  L.  and  her  heirs,  "In  case 
she  should  leave  at  the  time  of  her  decease  a 
living  child  or  children  bom  of  her  body," 
otherwise  her  property  was  to  go  to  ber  fa- 
ther; and  It  was  held  that  the  will  referred 
to  the  legatees  dying  without  Issue  living  at 
the  time  of  her  death,  and  that  the  limita- 
tion over  to  her  father  was  a  good  executory 
devise.  So,  alaa,  when  a  testator  bequeathed 
leasehold  property  to  A.  and  to  his  lawful 
heirs,  and,  if  he  die  and  leave  no  lawful  heir, 
then  to  B.,  It  was  held  that  the  limitation  to 
B.  was  good;  the  words  "leaving  no  lawful 
heir"  being.  In  tbe  firrt  place,  interpreted  to 
mean  "leaving  no  lawful  Issue,"  and  then  be- 
ing confined  to  "leaving  no  issue  at  the  time 
of  bis  death."  Goodtltle  v.  Pegden,  2  Tmn 
B.  720.  See,  also,  Boyd  v.  Strahan,  36  lU. 
856;  l^egwald  v.  Slegwald,  87  111.  430;  Sum- 
mers V.  Smith,  127  UL  645.  21  N.  B.  101; 
GUes  V.  Anslow,  128  la  187,  21  N.  B.  225. 
This  court  has  held  In  a  number  of  cases  that, 
although  a  fee  cannot  be  limited  upon  a  fee 
by  deed,  yet  It  can  be  so  Umited  by  will 
way  of  executory  devise.  Ackleas  v.  Seek- 
right,  Breese,  76;  Slegwald  v.  Sie^ald,  87 
Ili  430;  McCampbell  v.  Mason,  151  lU.  500, 
88  N.  B.  072;  Smith  v.  Elmbell,  153  lU.  368, 
88  N.  B.  1029;  Falmw  v.  Cook,  158  IlL  300. 
42  N.  B.  786.  The  case  of  Bwing  v.  Barnes, 
166  m.  61,  40  N.  B.  825,  Bo  far  as  it  holds  to 
tbB  contraiy.  Is  overruled.  The  language  used 
In  SUva  T.  Hopklnson,  168  HL  386,  41  N. 
B.  1018,  should  be  constmed  as  atsAlcabie 
only  to' the  facts  of  that  care,  and  not  as  con- 
travening the  doctrine  of  Slegwald  v.  Sleg^ 
wald,  supra,  and  the  other  cases  of  a  like 
character  above  referred  to.  If  a  fee  can  be 
limited  upon  a  fee  1^  way  of  executory 
devise  as  to  real  estate,  there  Is  no  reason 
why.  In  case  of  a  gift  of  penronal  property  to 
one  person,  there  cannot  be  a  limitation  over 
of  such  property  by  way  of  executory  devise 
to  other  persons,  especially  where,  as  here, 
the  latter  bdong  to  the  same  class  as  the  first 
taker,  provided,  always,  such  limitation  over 
does  not  contravene  the  rule  against  per^ 
petultles;  that  is  to  say,  provided  It  is  to 
take  effect  upon  a  definite  failure  of  Issue. 
.Indeed,  Mr.  Oray,  in  his  work  on  the  Rule 
against  Perpetuities,  says,  at  the  dose  of  the 
chapter  on  "Future  Interests  In  Beol  Estate 
and  Personal  Property"  (section  M):  "The 
result  of  the  investigation  pursued  In  the 
present  chapter  is  this:  Originally,  the  crea- 
tion of  future  intereste  at  law  was  greatly 
restricted,  but  now,  either  by  tbe  statute  of 
uses  and  wills,  or  by  modern  legislation,  or 
by  tbe  gradual  action  of  the  courts,  all  re- 
strainte  on  the  creation  of  future  interests, 
exc^  those  arising  from  ronoteness,  have 
been  done  away." 

From  what  has  been  said,  it  follows  that, 
Albert  having  takea  an  absolute  Interest  in 
the  fund  in  question.  det^mlnaUe  In  the 
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event  of  his  death,  and  having  died  without 
living;  heirs  of  his  body  at  the  time  of  his 
death,  the  fund  ia  to  be  divided  among  the 
surviving  children  of  the  testator,  to  wit, 
Mary  J,  Clover,  Emily  Montgomery,  Thomas 
E.  Condeil,  and  Moses  B.  Condell,  In  such 
proportions  as  their  circumstances  may  re- 
quire to  keep  them  from  want,  or  to  furnish 
them  with  the  necessities  of  life  for  them- 
selves and  their  children,  and  that  the  appel- 
lee, Moses  B.  Condell,  Is  entitled  to  partic- 
ipate In  that  division,  unless  the  Interest  to 
come  to  Mm  upon  such  division  has  been  re- 
leased by  the  quitclaim  deed  executed  by 
him.  The  Interest  of  appellee  in  the  share 
of  his  brother  Albert  had  not  accrued  when 
the  quitclaim  was  executed.  It  was,  then,  a 
future  contingent  Interest,  which  might  nev- 
er ripen  into  possession.  It  was  limited  to 
take  effect  upon  a  contingency  which  might 
never  happen,  to  wit,  upon  the  death  of  Al- 
bert without  living  heirs  of  bis  body.  By  an 
executory  devise  no  estate  vests  upon  the 
death  of  thQ  testator,  but  only  on  some  future 
contingency.  Bristol  v.  Atwater,  50  Conn. 
402;  Griswold  v.  Greer,  18  Ga.  545.  We  do 
not  deem  It  necessary  to  discuss  the  ques- 
tion whether  such  a  contingent  executory  In- 
terest is  assignable  In  equity  or  not.  For  the 
purposes  of  the  present  case  It  may  be  ad- 
mitted that  such  an  Interest  Is  assignable.  If 
the  Instrument  of  release  executed  by  appel- 
lee purported  to  release  a  future  Interest  of 
any  kind,  then  the  question  of  the  assignabil- 
ity of  the  interest  in  question  would  be  pre- 
sented. But  the  release  Is  an  ordinary  quit- 
claim of  all  the  "claim,  right,  title,  and  in- 
terest,'' etc.,  of  appellee  and  his  wife,  and 
contains  no  covenants  of  warranty.  It  is 
well  settled  that  such  an  Interest  does  not 
pass  a  subsequently  acquired  Interest.  Hol- 
brook  T.  Debo,  99  111.  372.  "A  conveyance  of 
all  the  right,  title,  and  interest  In  lands  is 
certainly  sufflclent  to  pass  the  land  Itself,  If 
the  party  conveying  has  an  estate  therein  at 
the  time  of  the  conveyance,  but  It  passes  no 
estate  which  Is  not  then  possessed  by  the  par- 
ty." Blanchard  v.  Brooks,  12  Pick.  47.  A 
quitclaim  Is  sudlclent  to  pass  any  estate  which 
the  person  executing  it  has  at  the  time  of 
such  execution,  but  It  cannot  aifect  by  way 
of  release  a  future  contingent  interest  lim- 
ited to  the  surviving  members  of  a  class  up- 
on the  event  of  the  death  of  one  of  them 
without  living  Issue  at  the  time  of  his  death, 
there  being  no  terms  used  in  such  quitclaim 
or  release  which  can  be  construed  as  refer- 
ring to  future  interests.  Striker  v.  Mott,  28 
N.  Y.  82.  In  order  to  create  an  assignment 
of  future  interests  and  contingencies,  "there 
must  be,  on  the  face  of  the  instrument  ex- 
pressly, or  collected  from  its  provisions  by 
necessary  implication,  language  of  present 
transfer,  directly  applying  to  the  future  as 
well  as  to  the  existing  property,  or  else  lan- 
guage importing  a  present  contract  or  agree- 
ment taken  between  the  parties  to  sell  or  as- 
sign the  future  property."   S  Ppm.  Eq.  Jur. 


S  1290.  Here  the  quitclaim  does  not  amount 
to  a  release  of  future  interests.  While,  there- 
fore, the  Instrument  of  release  executed  by 
Moses  B.  Condell  has  the  effect  of  passing  all 
his  interest  in  the  share  specifically  set  off  to 
him  or  for  his  use  in  bis  father|s  estate,  yet 
it  did  not  have  the  effect  of  passing  the  future 
contingent  Interest  In  his  brother  Albert's 
share  limited  over  to  him  so  as  to  take  effect 
only  in  the  uncertain  event  of  Alb^s  death 
without  living  heirs  of  his  body. 

The  court  could  here  direct  the  fund  in 
question  to  be  divided  among  the  children  of 
the  testator  in  such  proportions  as  their  cir- 
cumstances  may  require  to  keep  them  from 
want,  or  to  furnish  them  the  necessaries  of 
life  for  themselves  and  children.  If  there 
were  any  evidence  In  the  record  upon  that 
subject.  Where  a  power  in  relation  to  the 
distribution  of  a  fund  is  conferred  by  the 
testator  upon  a  trustee,  the  court  will  place 
Itself  in  the  position  of  the  trustee,  If  the 
discretion  of  the  latter  is  to  be  governed  by 
some  rule  or  state  of  facts  which  the  court 
can  inquire  into  and  apply  as  effectually  as 
a  private  Individual  could  do.  In  such  case, 
the  court  "can  look  with  the  eyes  of  the 
trustee,"  and  substitute  Its  own  Judgment 
for  his.  1  Perry,  Trusts  (4th  Ed.)  SS  117,  255. 
But  there  Is  no  evidence  In  the  record  to 
show  that  any  of  the  testator's  children  or 
gi'r.ndchUdren  are  In  such  circumstances  as 
require  them  to  be  kept  from  want,  or  to  be 
furnished  with  the  necessaries  of  life.  Hence» 
the  court  will  execute  the  trust  by  dividing 
the  fund  equally  among  the  children,  on  the 
ground  that  equality  Is  equity.  Id.  §  255. 
Counsel  for  appellants  concedes  In  his  brief 
that,  in  the  absence  of  evidence  as  to  the 
circumstances  of  the  testator's  children,  all 
the  court  can  do  Is  to  carry  out  testator's 
general  intent,  and  divide  the  fund  equally 
between  the  children  entitled  thereto.  The 
difference  between  appellants  and  appellee 
is  not  as  to  the  principle  of  equality  In  the 
division,  but  as  to  the  persons  among  whom 
the  division  should  be  made;  appellants  con- 
tending that  the  division  should  be  between 
Mi-s.  Glover  and  Mrs.  Montgomery  only,  and 
appellee  contending  that  It  should  be  made 
between  them  and  himself  and  bis  brother 
Thomas  E.  Condell.  Our  conclusion  Is  that 
the  fund  here  in  question,  with  the  Interest 
accrued  thereon  since  the  death  of  Albert 
B.  Condell,  should  be  equally  divided  be- 
tween the  four  surviving  children  of  the  tes- 
tator above  named,  unless  the  right  to  such 
division,  so  far  as  appellee  Is  concerned,  has 
been  cut  off  by  advancements  made  to  him 
In  the  lifetime  of  his  fath«:. 

2.  As  to  the  advancements:  Upon  this 
branch  of  the  case  the  contention  of  appel- 
lants is  that  the  moneys  charged  to  Moses 
B.  Condell  In  the  account  attached  to  the 
will,  and  the  notes  against  him  held  by  the 
testator  at  the  time  of  the  latter's  death,  are 
advancements,  and  that,  as  such  advance- 
meuts  exceed  In  aIno^Ilt  fals  share  of  the 


Digitized  by  Google 


Mass.) 


ATTORNEY  GElfEBAL  t.  CLAS^. 


183 


estate,  he  Is  not  entitled  to  any  Interest  in 
the  fund  in  question  without  bringing  into 
hotch  pot  what  he  has  received.  It  is  not  at 
all  dear  that  the  testator  did  not  intend  to 
draw  a  distinction  between  the  odvau ce- 
ments made  to  his  children  and  the  debts 
dne  to  him  from  them,  as  evidenced  by  their 
notes.  The  Intention  to  make  such  a  distinc- 
tion is  very  strongly  indicated  by  the  lan- 
guage used  in  the  fourth  section  of  the  will, 
and  in  the  various  clauses  embraced  under 
thatsectlon.  Bat,whethertheuoteB,a8wella8 
the  moneys  charged  In  the  account,  are  to  be 
embraced  in  the  amount  of  the  advance- 
ments, or  not,  can  maJite  no  difference,  In 
view  of  the  language  used  in  the  first  clause 
of  the  codiciL  That  language  Is  as  follows: 
"If,  in  the  settlement  of  my  estate  according 
to  the  provisions  of  the  foregoing  will,  It 
should  appear  that  the  amount  advanced 
and  loaned  to  my  son  Moses  B.  Condell 
should  exceed  his  share  of  my  estate,  then 
his  share  shall  be  what  he  has  already  re- 
ceived, and  his  notes  shall  be  canceled  and 
delivered  to  him."  The  will  and  the  codicil 
are  to  be  construed  together.  Jones  v,  Jones, 
124  DL  254,  15  N.  B.  751.  When  they  are 
construed  together  here,  it  wlU  appear  that 
the  amount  of  the  advances  and  loans  to 
Moses  B.  Coudell  were  not  Intended  to  be 
set  over  against  the  contingent  and  execu- 
tory Interest  which  might  come  to  him  In 
the  event  of  the  death  of  his  brother  Albert 
without  living  heirs  of  his  body.  The  words 
"settlement  of  my  estate"  refer  to  the  ad- 
justment of  the  estate  In  the  due  course  of 
administration  in  the  probate  court,  where 
the  debts  are  paid,  the  credits  are  collected, 
and  nothing  remains  but  to  proceed  with 
the  steps  for  the  division  of  the  residue. 
Giles  V.  Anslow,  128  111.  187,  21  N.  B.  226; 
Valentine  v.  Ruste,  93  111.  585;  Calkins  v. 
Smith's  Estate,  41  Mich  409,  1  N.  W.  1048. 
The  reference  here  is  not  to  the  settlement 
of  the  trust  Imposed  upon  the  executors  by 
the  will.  An  executor  may  sarve  In  two 
capacities,  and  have  two  different  sets  of 
duties  to  perform.  When  he  acts  simply  as 
executor,  he  performs  the  functions  of  ad- 
ministration, such  as  receiving  and  paying 
what  is  due  to  and  from  the  estate.  But,  in 
addition  to  these  duties,  he  may  be  appointed 
testamentary  trustee  under  the  will,  and  have 
another  class  of  duties  to  perform  as  the  donee 
of  a  power  in  trust  Calkins  v.  Smith's  Es- 
tate, supra;  7  Am.  &  Bng.  Bnc.  Law,  p. 
179;  1  Perry,  Trusts,  S  262;  Nevitt  v.  Wood- 
bum,  160  XIL  203,  43  N.  B.  385.  The  trust 
may  last  longer  than  the  administration  of 
the  estate.  The  settlement  here  referred  to 
U  that  which  Is  made  with  the  probate  court 
undOT  the  114th  section  of  the  administra- 
tion act,  where  it  Is  provided  that  "the  coun- 
ty court  shall  enforce  the  settlements  of  es- 
tates within  the  time  prescribed  by  law," 
etc.  1  Starr  &  C.  Ann.  St.  p.  243.  That  the 
settlement  as  executor,  and  not  as  trustee. 
Is  referred  to,  Ib  further  apparent  tvom  the 


fact  that,  when  it  takes  place,  the  notes  of 
Moses  B.  Condell  ax'e  to  be  surrendered  and 
delivered  up  to  him,— showing  it  to  have 
been  within  the  contemplation  of  the  testa- 
tor that  his  son  Moses  would  then  be  alive; 
and  it  could  not  have  been  intended  that  the 
notes  should  remain  uncanceled  and  unde- 
livered until  the  executory  interests  of  Moses 
in  the  shares  of  his  brothers  and  sisters 
should  have  been  determined  by  their  re- 
spective deaths.  The  share  of  Moses  was  to 
be  what  be  had  already  received,  and  his 
notes  were  to  be  canceled  and  deliv^ed  to 
•him,  If,  at  such  settlement.  It  should  ap- 
pear that  the  ampunt  advanced  and  loaned 
to  htm  should  exceed  "his  share  of  my  es- 
tate." The  word  "share,"  as  here  used,  has 
the  same  meaning  which  it  has  when  used 
in  section  4  of  the  will  and  the  dauses 
thereunder;  that  is  to  say,  It  refers  to  the 
one-sixth  share  given  to  Moses  by  the  will, 
and  does  not  Include  the  executory  contln< 
gent  Interest  to  accrue  upon  the  death  of 
Albert  without  living  heirs  of  his  body.  ThQ 
word  "share,"  in  a  will,  does  not  apply  to 
executory  interests  taken  under  the  wlU. 
"Accrued  shares  will  not  pass  under  the 
word  'share'  or  'portion.' "  Theob.  Wills 
(2d  Ed.)  p.  516;  3  Jarm.  Wills  (Rand.  &  T. 
5th  Am.  Bd.)  p.  660.  In  view  of  the  first 
clause  of  the  codicil,  we  are  of  the  opinion 
that  the  advancements  and  loans  made  to 
Moses  B.  Condell  do  not  have  the  effect  of 
destroying  or  cutting  off  hla  Interest  In  tlie 
fund  In  question. 

For  the  reasons  here  stated,  the  Jndgmrat 
of  the  appellate  court  and  the  decree  of  ttie 
circuit  court  are  reversed,  and  the  cause 
Is  remanded  to  the  circuit  court  Cor  further 
proceedings  in  accordance  with  the  views 
herein  expressed.  Beversed  and  remanded. 

CARTER,  J.,  took  no  part  in  the  dedslon 
of  this  case,  having  been  of  counsel  in  the 
court  below. 


(1S7  Mass.  201) 
ATTOBNBT  GENERAL  v.  CLARK  et  aL 

(Supreme  Judicial  Court  of  Massachosetti, 
Suffolk.  Dec  2.  IfiOe.) 

RVLISIOUS  80CIBTIB8— AonOS  TO  RSOOVBB  DONA- 
TIO S—Pa  KTl  B8. 

Information  will  not  lie  by  the  attorney 
general,  on  the  relation  of  the  trustees  of  an 
unmcorporated  religions  society,  to  recover 
funds  donated  for  the  erection  or  repair  of  the 
church  building,  since  such  society  is  a  definite 
body,  capable,  under  Pub.  St.  c.  38,  {  0,'of 
maintaining  suit  itself  for  the  right  to  bold  and 
nee  gifts  in  the  manner  Intended  by  the  donors. 

Appeal  from  supreme  judicial  court,  Suf- 
folk county. 

Information  by  the  attorney  general,  on  the 
relation  of  Andrew  B.  Lattlmore  and  others, 
trnstees  of  the  Twelfth  Baptist  Church, 
against  William  H.  Clark  and  others,  to  com- 
pel defendants  to  turn  over  to  relators  cer- 
tain books  and  records.  A  demurrer  to  the 
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Information  ynn  sastalne^  and  plaintiff  ap- 
peals. Affirmed. 

J.  E.  Abbott,  for  appellant   H.  ii.  AUen, 

for  appellees. 

BARKER,  J.  While  equity  will  enforce  a 
valid  trust,  charitable  or  otherwise,  It  does 
not  do  BO  upon  an  Information  Hied  by  the 
attorney  general.  If  the  trust  Is  In  effect  a 
private  one,  nor  unless  there  appear  to  be 
"some  benefit  to  be  conferred  upon,  or  duty 
to  be  performed  towards,  either  the  public  at 
large  or  some  part  thereof,  or  an  Indefinite 
class  of  persons."  Society  v.  Crocker,  lia 
Mass.  1,  23.  When  the  trust  is  for  the  whole 
public,  or  for  some  part  of  the  public,  or  for 
an  Indefinite  class  of  persons,  the  attorney 
jreneral  Is  evidently  the  proper  officer  to  bring 
the  case  before  the  court,  and  to  represent 
and  act  for  the  public,  or  for  the  persons  who, 
because  they  constitute  an  Indefinite  class, 
cannot  themselves  appear  in  person  or  con- 
stitute an  attorney.  Trusts  connected  with 
religious  work  have  been  not  infrequently 
considered  by  this  court,  and  In  the  ease  cit- 
ed It  was  held  that,  while  "gifts  for  the  erec- 
tion of  a  house  for  public  worship,  or  for  the 
use  of  the  ministry,  may  constitute  a  public 
charity,  If  there  Is  no  definite  body,  for  whose 
use  the  gift  was  Intended,  capable  of  receiv- 
ing, holding,  and  using  It  In  the  manner  In- 
tended, •  •  •  when  there  Is  a  body,  or  a 
definite  number  of  persons,  (ascertained  or 
ascertainable,  clearly  pointed  out,  by  the 
trams  of  the  gift,  to  receive,  control,  and  en- 
Joy  Its  benefits,  it  Is  not  a  public  charity, 
however  carefully  and  exclusively  the  tmst 
may  be  restricted  to  religious  uses  alone." 
These  principles  are  decisive  of  tbe  present 
case  upon  the  demurrer.  It  appears  by  the 
amended  Information  that  tbe  Twelfth  Bap- 
tist Church  Is  an  nnlncorporated  religious  so- 
ciety, established  in  Boston  for  tbe  purpose 
of  maintaining  religions  worship  In  accord- 
ance with  the  faith  and  usages  of  the  Baptist 
denomination,  and  that  the  society  has  trus- 
tees, who  hold  the  title  to  the  real  estate  oc- 
cupied by  tbe  society,  and  who  are  the  proper 
custodians  of  all  its  property.  It  also  appears 
that  the  funds  represented  by  the  deposits  In 
the  defendant  savings  banks,  and  the  amount 
withdrawn  for  legal  expenses,  had  been  rais- 
ed by  a  building  association,  which  has  now 
ceased  to  exist,  by  membership  fees  and  con- 
tributions from  various  persons  for  tbe  pur- 
prae  of  assisting  the  church  to  obtain  funds, 
either  for  erecting  a  new  church  edifice,  or 
for  renovating  and  repairing  the  structure 
then  occupied  by  tt,  and  upon  which  exten- 
sive Improvements  are  now  in  progress,  for 
the  expense  of  which  the  funds  so  raised  are  - 
needed.  Under  the  provisions  of  i-^ib.  St.  c. 
38,  f  »,  the  Twelfth  Baptist  Church,  as  an 
unincorporated  religious  society,  has  power  to 
use  and  employ,  according  to  Its  terms  and 
conditions,  any  donation  or  gift  made  to  It, 
and  may  sue  for  any  right  which  may  vest  in 


It  in  consequence  of  such  donation  or  gift 
If,  then,  the  fund  now  In  question  consists  of 
moneys  given  for  the  purpose  stated  in  the 
Information,  the  Twelfth  Baptist  Church  Is  a 
definite  body,  for  whose  use  the  gift  was  In- 
tended, and  which  body  Is  capable  of  re- 
ceiving, holding,  and  using  the  gift  in  the 
manner  Intended,  and  which  has  power  to  sue 
for  the  right  to  use  the  fund  In  accordance 
with  the  purpose  for  which  It  Is  alleged  to 
have  been  raised.  The  case,  therefore,  ts  not 
one  In  which  it  Is  necessary  for  the  attorney 
general  to  Intervene,  upon  tbe  ground  that 
those  who  are  entitled  to  the  benefit  of  the 
donation  are  incapable  of  asserting  their  ovm 
rights.  Because  the  Twelfth  Baptist  Uhureh 
is  a  definite  body,  capable  of  enforcing  what- 
ever rights  it  may  have  in  the  fund  In  con- 
troversy, the  attorney  general  cannot  be  per- 
mitted to  have  the  disposition  of  the  fund  de- 
termined In  this  proceeding,  which  Is  an  in- 
formation brought  by  himself;  and  for  this 
reason  the  demurrer  was  rightly  sustained. 
Society  V.  Crocker,  ubl  supra.  See,  also.  Go- 
ing T.  Emery,  16  Pick.  119;  Parker  v.  May, 
5  Cush.  338;  Jackson  v.  Phillips,  14  Allen, 
539,  579;  Attorney  General  v.  Ice  Co.,  104 
Mass.  239,  244;  Attorney  General  v.  Meeting 
HonsSi  .S  Gray,  1,  50.  Decree  affirmed. 


(167  Mass.  U6) 

SWIFT  et  al.  v.  TOWN  OF  FALMOUTH. 

(Supreme  Judicial  Court  of  .Massachusetts. 
Barnstable.    Oct  28,  1890.) 

Towns— CoirrRAOTB—FiBHBBiBs. 

1.  A  town  anthorixed  by  St  1797,  e.  74  ("An 
act  to  prevent  the  destruction  and  to  regulate 
the  catching  of  •  •  •  alewivea  In  •  •  • 
streams"  therein),  to  keep  free  from  obstruc- 
lious  streams  through  which  safd  fish  pass,  and 
to  remove  any  obstmctions,  and  to  open  any 
sluiceway  through  any  dam,  then  or  thereafter 
erected,  on  any  of  said  streams,  at  the  expense 
of  the  town,  if  the  owner  of  the  dam  ueRlect  to 
open  it  when  required  by  the  town,  "the  dam 
or  sluice  so  opened  *  *  *  [to]  continue  open 
in  every  year  to  such  depth  and  width  •  •  • 
and  for  such  •  •  *  time  •  •  •  as 
•  *  *  [is]  necessary,"  covenanted  with  the 
owner  of  a  dam.  in  consideration  of  the  right 
to  make  a  way  across  it  for  Iierring  to  pass 
above  it,  to  "at  all  times  •  •  •  keep  open  a 
water  course"  between  ponds  alwve,  so  that 
the  water  should  run  freely.  Held,  that  as  the 
town  had  no  power  to  prevent  the  building  of 
dams,  or  to  remove  any  built,  tiie  coveuant 
should  be  construed  as  requiring  it  to  do  no 
more  tlLin  it  had  authority  to  do,  and,  if  not  so 
construed,  it  was  invalid. 

2.  St.  1847,  c.  94,  authorizing  a  town  to  pre* 
scribe  times,  places,  and  maiiuer  of  taking  her- 
ring in  streams  therein,  and  to  adopt  anch  far- 
ther rules  and  regulations  as  it  may  deem  ex- 
pedient  for  preservatioD  of  said  fisheries,  gives 
no  power  to  prevent  the  construction  of  dams, 
or  to  remove  them. 

3.  Pnb.  St.  c,  27,  S  9>  authorizing  towns  to 
make  "contracts  neccBsary  and  convenient  for 
the  exercise  of  their  corporate  powjrs,"  does 
not  empower  them  to  covenant,  in  consideration 
of  the  right  to  make  a  way  across  a  dam  for 
herring  to  pass  above  it,  tliat  no  dams  shall  be 
maintained  alMve  it 

4.  Pub.  St.  c.  91,  S  63,  anthorlcing  a  town  to 
open  ditches  into  any  pond  for  the  introdnctton 
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and  propacation  of  berrinc,  and  to  acquire  land 
for  opening  the  ditches,  aoee  not  anthonse  a 
town,  where  a  ditch  already  exists,  along  which 
the  fish  can  go,  notwithstanding  dams,  throngh 
•laiceways  which  the  town  has  authority  to 
keep  open,  to  take  land  for  a  ditch  to  iaM>lr  a 
party  with  water  kept  back  by  the  dams. 

Report  from  saprme  jndidal  court,  Barnsta- 
ble cottDty;  O.  W.  Holmes,  Judge. 

Bnit  by  Swift  and  others  asalnst  tbe  town  of 
Falmouth.    Bill  dismlBsed. 

Robert  M.  Morse,  for  plaintiffs,  a.  P.  Bu- 
rlman,  for  defendant. 

I1A.THBOP,  J.  The  plaintiffs  seek  b7  this 
bill  in  equity  to  compel  the  defendant  to  cause 
tbe  waters  of  Coonamesaet  pond  to  flow  freefy 
Into  Parker's  pond.  Coonamesaet  pond  Is  a 
great  pond,  and,  so  for  as  tbe  report  upon 
which  the  case  comes  before  ns  shows,  bad 
BO  outlet;  but  In  a  passageway,  called 
"Dutchman's  Ditch,"  was  built  by  the  de- 
fendant, connecting  the  waters  of  this  pond 
with  a  natural  stream,  caUed  "Deiter's  River," 
which  flowed  into  Parker's  pond,  and  thence 
Into  Factory  irand.  Both  of  the  last-named 
ponds  are  owned  by  the  plaintiffs,  and  In  1846 
were  owned  by  the  predecessors  In  title  ot  tbe 
plaintlCCs.  In  1842  the  town  acquired  title 
to  part,  and  in  1846  to  the  rest,  of  the  land  on 
each  Bide  of  Dutchman's  ditch.  Dexter's  TlT- 
er,  after  leaving  Parker's  pond,  flows  Into 
Vineyard  sound,  or  the  sea.  In  1846  the  plain- 
tiffs* predecessors  in  title  bad  a  mDl,  called 
the  "Pacific  Woolen  Mills,"  at  the  foot  of  Fac- 
tory pond,  and  there  was  a  flume  at  the  high- 
way which  crossed  the  stream'  between  Par^ 
kef's  pond  and  Factory  pond.  The  mill  was 
taken  down  more  than  20  years  ago.  Later  a 
Shoddy  factory  was  built  there,  which  stiU 
stands,  but  is  not  now  used  for  that  purpose. 
Parker's  pond  and  Factory  pond  are  now 
cranberry  bogs,  and  for  six  months  of  tbe 
year  the  water  Is  (rff,  except  within  tbe  llmlta 
of  a  stream  flowing  tbrough  the  bog.  The 
mill  la  stUl  used  a  littl^  however,  by  the  plain- 
tiffs, hi  their  business.  On  February  27, 1846, 
an  agreement  under  seal  was  entered  Into  be- 
tween three  persons,  describing  themselves 
as  agents  of  tbe  town  of  Falmouth,  and  as  be- 
ing duly  authorized  by  a  vote  of  that  town, 
of  the  first  part,  and  other  penKxas  named, 
desciibed  as  the  owners  of  the  Padflc  Woolen 
Factory,  of  the  second  part  The  agreement 
was  declared  **to  be  p^petnally  binding  on 
said  town  and  the  owners  of  said  facttHy  f(n>> 
ever.**  By  the  agreement  the  town  acquired 
a  right  to  make  a  way  across  ttie  dam  of  the 
mm  owners  for  herring  to  pass  from  the  sea 
into  the  pond  above  the  dam,  and  also  across 
tbe  dam  into  Parker's  pond,  ^nie  town  also 
acquired  a  right  to  erect  a  house  on  the  land 
of  the  mni  owners,  near  fbo  place  where  tbe 
herring  were  to  be  taken.  The  covenant 
which  the  plabitlff  seeks  to  enforce  In  this 
case  Is  that  contained  In  article  8  of  the  agree- 
ment, which  reads  as  follows:  *^e  party  of 
tbe  first  part,  in  consideration  of  the  premises, 
shall  at  all  times  during  each  and  every  year 


keep  open  a  water  coarse  between  Coonames' 
set  pond  and  Parker's  pond,  so  that  tbe  wa- 
ter of  Coonamesset  pond  shall  run  Into  Par- 
ker's pond  freely,  »cept  In  seasons  of  unusu- 
al drought;  and  at  all  such  times  tbe  party  ot 
the  second  part  may  widen  or  deepen  (at  their 
own  expense)  the  ditch  called  'Dutchman's 
Ditch,*  so  as  to  supply  their  factory  or  fac- 
tories with  necessary  water  through  Dutch- 
man's ditch;  It  being  always  understood  that 
the  party  of  the  second  part  are  not  to  do 
any  act  In  relation  to  Dutchman's  ditch  which 
shall  prevent  the  Ingress  or  egress  of  tbe  her^ 
ring  into  and  out  of  said  Coonamesset.  pond 
through  Dutchman's  ditch."  The  obstruo* 
tlons  complained  of  are  six  dams,  built  of  lata 
years,  but  precisely  when  does  not  appear, 
above  Parker's  pond,  on  Dexter's  river,  by  the 
owners  of  cranberry  bogs,  acting  under  Pubw 
St.  c.  190.  i  48.  This  act  reads  as  follows: 
"Any  owner  or  lessee  of  land  appropriated  to 
the  cultivation  and  growth  of  the  cranberry 
may  erect  and  maintain  a  dam  upon  and 
across  a  stream  not  navigable,  for  the  purpose 
of  flowing  and  irrigating  said  land,  upon  the 
terms  and  conditions  and  subject  to  the  regu- 
lations contained  In  this  chapter  [the  mill  act], 
so  far  as  the  same  are  proiierly  applicable  in 
such  cases."  Tbe  provision  for  compensation 
for  Injury  thereby  caused  is  found  In  section 
4  of  tbe  same  chapter.  Bee  Hinckley  v.  Nldt- 
erson,  117  Mass.  213;  Howes  v.  Grush,  131 
Mass.  207.  This  act  was  first  enacted  by  St 
1866,  c.  206,  I  L  There  is  no  contention  that 
the  six  dams  were  not  legally  built,  and  tbera 
Is  nothing  to  show  that  they  were  not  fur- 
nished with  proper  sluiceways  for  the  passage 
of  fish.  Tbe  report  finds:  "There  was  no  ob- 
struction to  the  flow  of  tbe  water  in  Dutcb- 
man's  ditcb.  All  of  tiie  dams  that  obstruct 
tbe  flow  of  the  stream  have  been  located  on 
the  stream  below  where  Dutchman's  ditcb 
empties  Into  said  stream."  Tbe  report  also 
finds  that  these  dams  Interfere  appreciably 
with  the  plaintiff^  use  of  tbe  waters,  some- 
times keeping  It  back  for  48  hours,  and  that 
the  purpose  for  which  the  plalntiffis  realty 
want  the  use  €t  the  water  Is  tot  their  cran- 
berry bogs. 

At  a  town  meeting  held  In  Falmouth  In 
1802,  a  committee  of  three  was  appointed  to 
confer  with  the  owners  of  the  property  for^ 
merly  owned  by  the  Pacific  Manufacturing 
Company,  **to  take  all  needed  measures  to 
permanently  locate  and  provide  a  snltabto 
way  for  the  herrings  to  pass  up  and  down 
through  said  pnq^erty  in  their  season,  and  al- 
so to  locate  and  provide  one  or  more  suitable 
places  for  the  taking  of  herrings  on  said 
way."  Whether  any  action  was  taken  by 
this  conunlttee  does  not  appear,  but  on  March 
6,  1894,  another  committee  of  three  was  aiK 
pointed  "to  carry  Into  effect  the  vote  passed 
at  tbe  annual  meeting  in  1892  In  relation  to 
the  above-named  herring  river."  On  August 
4,  1804,  tiie  last-named  conmfittee,  purporting 
to  act  for  the  town,  entered  Into  an  agre» 
ment  with  tbe  plaintiffs,  describing  tbon  as 


Digitized  by  Google 


186 


45  NORTHEASTERN  HEPORTBE. 


(Mass, 


"the  present  owners  of  the  land  and  premises 
formerly  belonging  to  the  Pacific  Woolen  Fac- 
tory," whereby  certain  modifications  of  the 
agreement  of  1846  were  made.  These  modi- 
fications are  immaterial  to  the  present  contro- 
versy. And  the  purpose  of  putting  In  the 
agreement  Is  to  show,  as  the  plalntifTs  con- 
tend, that  the  town  In  lSt)4  ratified  and  coa- 
firmed  the  agreement  of  184G,  although  there 
was  no  ratification  or  confirmation,  unless 
Implied  in  the  fact  that  the  former  agreement 
was  modified. 

The  first  Question  arises  as  to  the  construc- 
tion of  the  covenant  contained  in  article  3 
of  the  agreement  of  134ti.  The  only  specific 
authority  which  the  defendant  or  Its  agentu 
then  bad  to  act  In  the  matter  was  under  the 
statute  of  1797  (chapter  74,  f  1),  passed 
March  2,  1798,  and  entitled  "An  act  to  pre- 
vent the  destruction  and  to  regulate  the  catch- 
ing of  the  fish  called  alewlves  la  the  rivers 
and  streams  In  tbe  town  of  Falmonth."  This 
statute  empowered  and  directed  tbe  town,  at 
Its  meeting  for  the  choice  of  town  officers, 
In  March  or  April,  annually,  to  choose  five  or 
more  persons  as  a  committee  to  see  that  the 
act  be  duly  observed.  This  committee  was 
authorized  and  empowered  "to  cause  the  nat- 
ural course  of  the  streams  through  which 
the  said  fish  pass  to  he  kept  open  and  with- 
out obstruction,  to  remove  any  anch  as  may 
be  found  therein";  and  tbe  act  declared  that 
they  "shall  have  authority  for  those  pur- 
poses to  go  on  the  land  or  meadow  of  any 
peraon  through  which  such  streams  run, 
without  being  considered  as  trespassers;  and 
shall  open  or  cause  to  be  opened  any  dulce- 
way  through  any  dam  now  erected,  or  that 
may  be  hereafter  erected  on  or  over  any  of 
the  said  rivers  or  streams  (between  tbe  ponds 
where  said  fish  usually  cast  their  spawns 
and  the  sea),  at  the  expense  of  the  said  town 
of  Falmouth;  provided,  the  owner  or  own^ 
of  any  such  dam  shall  neglect  to  open  the 
same  when  thereto  required  by  the  said  com- 
mittee. And  tbe  dam  or  slntce  so  opened 
shall  continue  open  in  every  year  to  such 
depth  and  width  as  shall  be  necessary  for  a 
passageway  for  said  fish;  and  for  such  term 
of  time,  between  the  first  day  of  April  and 
the  tenth  day  of  Jnn^  as  the  major  part  of 
tbe  said  ctnnmlttee  shall  Jndge  necessary." 
While  the  statute  gave  the  town  committee 
the  power  to  cause  tbe  natural  course  of  tbe 
streams  to  be  kept  open  and  free  from  ob- 
structions, It  did  not  authorize  the  remove 
of  any  diun,  but  only  gave  authority  to  the 
committee  to  open,  or  cause  to  be  opened*  a 
sluicemiy  through  any  dam  then  erected,  or 
that  m^ht  thereafter  be  erected,  tor  a  pas- 
sageway for  tbe  fish,  and  this  only  for  a  lim- 
ited time  In  each  year.  Tbe  legislature,  from 
early  times,  has  recognized  tbe  rights  of  the 
owners  of  dams  upon  streams,  and  also  the 
right  of  tbe  public  to  have  the  fish  run  free- 
ly up  natural  streams  dtuing  the  spawning 
time,  and  to  return  to  Ibe  sea.  In  tbe  ear- 
liest statute  on  tlUs  subject,  providing  for 


the  removal  of  obstructions  to  the  free  pas- 
sage of  fish,  It  Is  especially  provided  "that 
nothing  herein  contained  shall  be  construed 
to  extend  to  the  pulling  down  or  demolishing 
of  any  mlll-dam  already  made,  or  that  shall 
hereafter  be  lawfully  and  orderly  made." 
Prov.  St.  1709-10,  c.  7;  1  Prov.  Laws  (State 
Ed.)  G44,  The  first  provision  as  to  a  sluice- 
way In  a  dam  Is  found  In  Prov.  St.  1735-36, 
c.  21;  2  Prov.  Laws  (State  Ed.)  786.  Section 
1  provides  "that  no  dam  shall,  hereafter,  be 
erected  aci-oss  any  river  or  stream,  thro' 
which  alewlves  or  other  fish  have  been  ac- 
customed to  pass  Into  ponds,  In  which  there 
Is  not  made  and  left  a  convenient  sluice  or 
passage  for  such  fish,  on  penalty  that  the 
owner  or  owners  of  such  dam  shall,  upon 
conviction  of  failure  or  neglect  therein,  be- 
fore any  court  proper  to  try  tbe  same,  for- 
feit and  pay  the  sum  of  fifty  pounds."  See, 
also,  Prov.  St.  1741-42,  c.  16;  2  Prov.  Laws 
(State  Ed.)  1087;  Prov.  St  1743-44,  e.  26;  » 
Prov.  Laws  (State  Ed.)  133;  Prov.  St.  1745- 
46,  c.  20;  3  Prov.  Laws  (State  Ed.)  267;  Prov. 
St  1754-55,  c.  31;  3  Prov.  Laws  (State  Ed.) 
809;  Prov.  St  17(y4-G5,  c.  3i;  4  Prov.  Laws 
tState  Ed.)  774.  It  has  become  tbe  establish- 
ed law  of  the  state  that  ev&^  owner  of  a 
dam  across  a  stream  where  migratory  flsh 
are  accustomed  to  pa^s  Is  obliged  to  provide 
a  sufficient  and  reasonable  way  for  the  fish, 
unless  he  Is  exempt  by  express  provision  or 
obvious  Implication  in  bis  grant  Town  of 
Stoughton  V.  BaJEer,  4  Mass.  522;  Com.  v. 
Ohapln,  5  Pick.  199;  Vinton  v.  Welsh,  9  Pick. 
87;  Com,  v.  Alger,  7  Cush.  53,  9S-101;  Com. 
V.  Essex  Co.,  13  Gray,  239.  247-250;  (Commis- 
sioners on  Inland  Fisheries  v.  Holyoke  Wa* 
ter-Power  Co.,  104  Mass.  440,  450.  The  situ- 
ation of  the  parties  at  tbe  time  the  agree- 
ment of  1846  was  made  was  this:  The  town, 
apparently  without  any  authority,  hod  open- 
ed a  passageway  from  a  great  pond  into  a 
natural  stream.  Between  this  point  and  tbe 
land  owned  by  the  woolen  company  was 
land  owned  by  third  persons,  on  which  dams 
were  liable  to  be  built  So  long  as  no  dam 
was  built,  tbe  committee  had  authority,  un- 
der the  statute  of  1797,  to  keep  open  and  im- 
obstcncted  the  natural  course  of  the  streams 
through  which  the  fish  passed;  but,  If  a  dam 
should  be  buUt,  the  only  authoilty  of  the 
committee  was  to  open,  or  cause  to  be  open- 
ed, a  sluiceway  In  the  dam.  When,  then,  tbe 
committee  covmanted  to  "keep  open  a  water 
course"  between  two  ponds,  It  would  seem 
that  tbe  meaning  was  to  do  no  more  than  was 
authorized  by  the  statute.  If,  however,  we 
assume  th&t  the  covenant  In  tbe  ^n^eement 
of  1846  Is  to  be  constmed  as  an  absolute 
agreement  to  keep  the  waters  between  the 
two  ponds  clear  and  free  from  all  obstruc- 
tion, then  it  Is  obvious  from  what  has  al- 
ready been  said  that  the  committee  exceed- 
ed Its  anttaOTlty,  and  did  what  it  bad  no  right 
to  do  under  the  statute.  That  a  contract 
made  by  a  town  or  Its  agents  In  ^cess  of  Ita 
corpwate  powers  la  Invalldt  Is  settled  by 
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many  ^ses,  of  which  only  a  few  need  be 
cited.  Stetson  r.  Kempton,  13  Mass.  272; 
Anthony  v.  Adams,  1  Mete.  (Mass.)  284;  Mi- 
not  v.  West  Rosbury,  112  Mass.  1;  Green- 
ouffh  T.  Wafeefield,  127  Mass.  275;  Mead  v. 
Inhabitants  of  Acton,  139  Mass.  341,  344,  1 
N.  K.  413;  Spaulding  v.  Inhabitants  of  Pea- 
body,  1S3  Mass.  129,  26  N.  E.  421. 

The  question  then  arises  as  to  the  effect  of 
tbe  agreement  of  1S94.  St  1797,  c.  74,  was 
expressly  repealed  by  St  1847,  c.  91,  S  4;  and 
while  this  act,  in  section  1,  gave  to  the  town 
of  Falmouth  the  power,  at  any  legal  meeting 
called  for  the  purpose,  to  "prescribe  the 
times,  places,  and  manner  of  taking  alewives 
or  herringa.  In  Dexter's  river  and  other  wa- 
ters connecting  Ooonamesset  pond  with  the 
Tineyard  sound  or  sea,  and  also  in  the  other 
riTers,  streams  and  ponds,  which  have  here- 
tofore been  used  by  the  Inhabitants  of  said 
towni  as  herring  flsherlee,"  and  while  power 
was  -also  given  the  town,  at  said  meeting,  to 
"adopt  such  further  roles  and  r^latlcma  as 
may  by  them,  be  deemed  expedient  for  the 
preeerratlou  ot  aald  fl^iery,"  we  find  no 
mention  made  of  any  power  to  enter  upon 
the  lands  of  another,  m  to  intarfere  with 
dams  acroBB  any  stream.  Nor  was  there  at 
that  time  any  general  law  upon  the  subject 
By  the  statute  of  1860  (chapter  384),  provl- 
alon  was  made  for  the  iU)pointment  by  the 
governor  at  a  board  of  commissioners  on  In- 
land fl^eriea.  Section  1  provides:  "All  the 
laws  of  the  commonwealth  relating  to  the 
culture,  preservation,  capture,  or  passage  of 
fish,  shall  be  known  as  the  laws  rating  to 
Inland  flshevies."  Section  3  provides:  "Bach 
«f  said  commissioners  may  personally,  or  1^ 
d^uty,  enfrace  all  laws  regulaung  Inland 
fisheries;  and  may  s^se  and  remove,  sum- 
marily If  need  be,  all  obstroctlons  to  the 
passage  of  migratory  fish  UlegaDy  used,  ex- 
cept dams,  mills,  or  machinery,  at  the  ex- 
pense of  the  persons  using  or  maintaining  the 
same."  By  section  4  It  is  provldi^d:  "When- 
ever either  of  said  commlBSlraers  finds  that 
there  Is  no  flshway  or  an  InsnfBclent  flshway 
In  or  around  a  dam  where  the  law  requires 
a  flshway  to  be  kept  and  maintained,"  he 
may  enter  and  ImjiTove  the  flshw^,  or  cause 
one  to  be  constructed  where  none  exists. 
This  law  Is  still  in  force.  Pub.  St  c  91.  H 
1-4,  OS.  To  what  extent  It  supersedes  pow- 
ers previously  granted  to  towns  by  special 
laws  It  Is  unnecessary  In  this  case  to  con- 
sider, for  there  is  nothing  in  the  act  which 
gives  towns  any  power  over  dams.  It  may 
also  be  noticed  that  while,  in  some  special 
acts  passed  since  the  Pnbllc  Statutes,  power 
has  been  given  to  the  selectmen  of  certain 
towns  to  remove  obstructions  In  streams,  no 
power  is  given  to  remove  dams.  See  St  1882, 
189;  St.  1891,  C.  164,  S{  2,  3;  St  1893,  c. 
36,  S  3;  St  1894,  c.  134,  fi  3;  St  1895,  c.  203, 
8  3. 

The  plaintiffs  further  contend  that  the  con- 
tracts are  valid  under  Pub.  St  c.  27,  8  9, 
ce-enacting  Kev.  St  c.  15,  fi  11,  and  Gen.  St 


c.  18,  8  9.  The  language  Is  that  towns  "may 
make  contracts  necessary  and  convenient  for 
the  exercise  of  their  corporate  powers."  But 
the  construction  which  has  been  put  upon 
this  section,  is  that  "they  cannot  engage  in 
enterprises  foreign  to  the  purposes  for  whlctt 
they  were  Incorporated,  nor  assume  responsU 
bllities  which  Involve  undertakings  not  with^ 
in  the  compass  of  their  corporate  powers.** 
Vincent  v.  Inhabitants  of  Nantucket,  12 
Oush.  103,  10&  By  Pub.  St  c.  91,  8  63,  it  Is 
provided:  "A  city  or  town  may  open  ditches, 
sluiceways,  or  canals.  Into  any  pond  within 
Its  limits,  toK  the  introduction  and  propaga- 
tion of  brings  and  alewives,  and  for  the 
creation  of  flsfaeries  for  the  same;  and  the 
land  tat  opening  such  ditches,  sluiceways 
or  canals,  within  such  or  town  may  be 
taken  according  to  the  provisions  of  the 
statutes,  which  regulate  and  limit  the  taking 
of  land  for- highways."  This  w&s  first  enact- 
ed In  St  1866,  c.  187,  |  3.  Under  this  Btotute 
the  plaintifte  contend  that  the  town  may  f ut 
flU  the  contract  of  18d4  either  by  purchasing 
the  lands  and  dams  above  Paper's  pond,  or 
by  acquiring  the  tight  to  such  land  as  shall 
be  required  tor  extending  Dntohman's,  ditch 
directly  into  Paikcr^s  pond.  It  seems  to  usi 
that  there  are  two  answers  to  this  conten- 
tion. The  first  is  that,  if  any  snch  scheme 
had  been  In  the  contemplatl<m  of  the  parties, 
it  would  have  been  expressed  In  the  coveF- 
nant;  and,  considering  the  situation  of  af- 
fairs In  1894,  it  cannot  be  read  Into  it  The 
second  is  that  to  take  ttie  land  on  which  the 
dams  are,  or  to  take  land  for  the  purpose  of 
cutting  a  canal  to  supply  the  plaintiffs  with 
water,  when  not  needed  for  the  purpose  of  a 
fishery,  and  when  not  done  for  this  purpose, 
would  clearly  not  be  within  the  scope  of  the 
act  and  would  be  Invalid.  Austin  v.  Mur- 
ray, 16  Pick.  121,  126;  Inhabitants  of  Water- 
town  V.  Mayo,  109  Mass.  315,  320;  In  re 
Niagara  Falls  &  W.  Ry.  Co.,  108  N.  T.  375,  15 
N.  E.  429;  Forbes  v.  Delashmutt  68  Iowa, 
164,  26  N.  W.  56;  Ligare  v.  City  of  Chicago* 
139  lU.  4fi,  28  N.  E.  034.  BiU  dismissed. 
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hbbbice:  v.  flinn. 

(Supreme  Court  of  Indiana.    Nov.  24,  1896.) 
Appeal — Bevibw— OsjEecriox  not  Raisbd  Below. 

1,  To  enable  the  appellate  court  to  review  a 
finding,  it  should  be  assigned  as  error  on  mo- 
tion for  a  new  trial. 

2.  Where,  in  a  contest  between  the  adminis- 
trator of  a  wife  and  judgment  creditors  of  her 
huBband  as  to  the  wife's  interest  in  the  hus- 
band's land  sought  to  be  subjected  to  judicial 
sale  during  the  wife's  life,  the  land  was  sold, 
under  agreement  that  the  interest  of  the  parties 
should  be  transferred  to  the  proceeds,  the  pro- 
ceeds will  be  treated  as  land,  so  as  to  descend 
to  the  husband  in  case  of  the  wife's  death  pend- 
ing its  dUtribntion;  Rev.  St.  1894,  S  2671  (Rev. 
St.  18S1,  §  2S10J,  providing  that,  if  any  wife 
dies  holdine  land  vested  in  her  by  judicial  sale 
of  her  husband's  land.  It  shall  descend  to  the 
surviving  husband. 
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Appeal  from  circuit  court,  Wabash  county; 
Hiram  Brownlee,  Special  Judge. 

Proceeding  by  Charles  FUdd,  admlulstra- 
tor,  against  Qeo^  T.  Herrick,  administra- 
tor. From  the  Judgment,  the  latter  appeals. 
Affirmed. 

AJrah  Taylor,  for  appellant  Henry  O. 
FetUt,  Oliver  M.  Bogue.  A.  K.  Grant,  and 
Ohaa.  FUnn,  for  appellee. 

McGABB,  J.  The  appellee,  as  adminis- 
trator of  Joseph  H.  Ray,  deceased,  filed  a  pe- 
tition in  the  Wabash  circuit  court  asking  an 
order  to  sell  certain  real  estate  sltnate  In 
the  city  of  Wabash,  of  which  said  Joseph 
H.  died  seised,  for  the  purpose  of  making 
assets  to  pay  the  debts  of  s^d  decedent. 
Said  real  estate,  by  law  and  the  provisions 
of  the  will  of  said  Joseph  H.,  went  to  three 
of  his  heirs,  one  of  whom  was  his  son  Web- 
ster B.  Ray,  who  was,  among  others,  made 
a  party  to  said  proceeding.  Numerous  cred- 
itors of  said  Webster  B.  filed  petitions,  be- 
came parties  to  said  petition  to  sell  before 
any  sole  of  the  real  estate,  and  showed  that 
they  had  recovered  Judgments  against  said 
Webster  R,  and  that  said  Judgments  had 
become  Hens  on  the  Interest  of  said  Web- 
ster B.  In  said  real  estate,  by  reason  of  such 
Judgments  being  either  rendered  In  the  Wa- 
bash clrcolt  court,  or  by  transcript  thereof 
being  filed  and  recorded  In  the  clerk's  office 
of  said  court  And  they  further  showed 
that  there  would  probably  be  a  surplus  of 
the  proceeds  of  the  sale  by  the  administrator 
over  and  above  the  debts  of  said  Joseph  H. 
Ray,  deceased;  and  they  asked  that  their 
respective  liens  on  Webster  B.  Ray's  inter- 
est be  transferred  to  his  Interest  in  the  sur- 
plus of  the  fund  arising  from  any  sale  that 
might  be  made  thereof  on  such  petition. 
The  wife  of  said  Webster  B.  appeared,  and 
became  a  party,  showing  that  she  was  the 
wife  of  said  Webster  B.  when  his  father 
died,  and  that  she  was  still  his  wife,  and 
claiming,  as  against  her  husband's  said 
Judgment  creditors,  that  she  was  entitled  to 
the  one-third  of  hor  husband's  share  of  the 
surplus  of  the  proceeds  of  said  sale.  It  was 
agreed  by  and  between  all  the  parties  in 
open  court  that  the  sale  should  take  place, 
and  the  rights  of  all  the  parties  in  the  real 
estate  should  be  transferred  to  the  fund, 
which  was  accordingly  ordered  by  the  court 
The  real  estate  was  accordingly  sold,  and 
the  deed  made,  on  June  IG,  ISOl.  Louisa  A. 
Ray  died  on  December  10,  1891,  leaving,  sur- 
viving her,  said  husband,  Webster  B.  Ray, 
and  several  children;  and  on  February  16, 
1892.  appellant,  George  T,  Herrick,  was  ap- 
pointed administrator  of  the  estate  of  said 
Louisa  A.  Ray,  deceased.  Appellant  was 
then  admitted  a  party  to  said  proceeding, 
and  he  filed  an  answer  to  the  claims  of  the 
Judgment  creditors  of  said  Webster  B.  Ray 
as  to  one-third  of  his  share  of  the  surplus 
of  said  fund,  claiming  that  such  amount 


of  such  surplus  vested  In  said  Louisa  by  tIt* 
tue  of  the  statute  on  the  subject  ot  Judicial 
sales  of  real  estate  of  a  man  having  a  wife. 
Rev.  St.  IS&l,  S  2669  (Rev.  St  18S1.  {  2506). 
The  circuit  court  sustained  a  demurrer  to 
the  answer  of  the  administrator  of  said 
Louisa,  setting  up  these  facts.  This  ruling 
and  the  flndls^  of  the  court  in  favor  of  the 
llenholders  ore  assigned  for  error.  If  the 
finding  was  supposed  to  be  erroneous,  It 
should  have  been  made  a  ground  for  the  mo- 
tion for  a  new  trial,  and  overruling  that 
motion  should  have  been  assigned  for  error; 
otherwise,  the  error.  If  any  there  was  In  the 
finding.  Is  unavailable.  The  circuit  court 
overruled  appellant's  motion  for  a  new  trial, 
but  such  ruling  Is  not  assigned  for  error. 

The  statute  referred  to  provides  that  "In 
all  cases  of  Judicial  sales  of  real  property  In 
which  any  married  woman  has  an  Interest 
by  virtue  of  her  marriage  where  the  in- 
choate interest  Is  not  directed  by  the  Judg- 
ment to  be  sold  or  barred  by  virtue  of  such 
sale,  such  Interest  shall  become  absolute, 
and  vest  in  the  wife  In  the  same  mannw 
and  to  the  same  ex^t  as  such  Inchoate  In- 
terest of  a  married  woman  now  becomes  ab- 
solute upon  the  death  of  the  husband,  when- 
ever, }jj  virtue  of  said  sale,  the  l^al  title  oC 
the  hustwnd  In  and  to  such  real  property 
BhaU  become  absolute  and  vested  in  the  pur- 
chaser Uiereof,  his  h^rs  or  assigns,  subject 
to  the  provisions  of  this  act  and  not  other- 
wise." Eev.  St  18M,  I  2888  (Rev,  St.  1881, 
I  2S09).  Another  section  (section  2071,  Rev. 
St  1S94;  section  2610,  Bev.  St  1881)  of  the 
same  act  provides  that  'if  any  married  wo- 
man shall  die,  holding  real  properly  vested  In 
her  by  the  provisions  of  this  act  during  tbo 
edstence  of  the  marriage  in  virtue  of  which 
she  rectfved  the  same,  the  whole  of  such 
real  estate  shall  descend  to  her  surviving 
husband."  By  aipreement  of  the  parties,  the 
court  ordered  all  the  rights  of  the  parties 
In  and  to  the  real  estate  to  be  transferred 
from  the  real  estate  to  the  fund  arising  from 
Its  sale;  so  that  the  fund  must  be  treated 
as  the  real  estate.  And,  by  virtue  of  the 
statute  last  above  quoted.  It  must  be  held 
to  descend  to  the  husband  of  the  deceased 
wife,  and  that  her  administrator  had  no 
right  to  it  at  an,  even  if  she  had  been  en- 
titled to  It  had  she  lived,  which  we  do  not 
decide.  Summit  v.  BUett,  88  Ind.  227. 
Therefore  the  circuit  court  did  not  err  in 
sustaining  the  demurrer  to  the  answw  of 
the  administrator.  Judgment  affirmed. 


(US  lad.  261) 
BURNS  V.  WINDFALL  MANUF'G  00. 
(Supreme  Court  of  Indiana.    Nov.  24,  1896.) 

MUTBK  AND  SerVANT—DbFECTIVK  Ma.CBIHBBT -■ 

As.u<HPTiox  or  Risk. 

In  nn  action  by  a  servaot  against  his  mas- 
ter for  injurips  from  defective  appliances,  a 
coronlaint  olleglDg  knowledge  both  on  the  part 
of  the  servant  and  the  master  as  to  the  exist- 
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ence  of  the  defect,  and  a  promise  on  the  part  of 
the  master  to  remedy  the  same,  ia  demurrable, 
where  It  fails  to  show  that  the  master,  after 
SQdi  knowledge  and  promlset  had  a  reasonahle 
time  before  the  accident  to  remedy  the  defect. 

Appeal  from  drcalt  court,  Tipton  connty;  Lb 
J.  Kiifcpatrlc^  Judge. 

Action  b7  Frank  Bams  against  the  Windfall 
Mannfactarhig  Compaziy.  Tbsie  was  a  jndg- 
ment  tor  defendant,  and  plaintiff,  ai^ieals.  Af- 
firmed. 

L.  B.  Nash,  fiff  a^ellfliit  Dean  &  Dean  and 
Beaticbarap  ft  Mount,  tm  appdlee. 

HAOKNEY,  J.  The  question  In  this  case  Is 
the  sofBclency  of  a  paragraph  of  cranplalnt  by 
tba  an>etlant  against  the  ai^Ilee.  It  was  al- 
lied that  the  ai^iellant  waa  empl(ved  In  haul- 
ing day  trom  a  pit  into  appellee's  tile  mill,  hy 
means  of  cars  pulled  np  an  inclined  railway, 
In  whldi  employment  be  Tfas  requhcd  to  ride 
upon  such  cars;  that,  while  returning  to  the  pit 
on  the  occasion  In  questl(»i,  the  car  In  which 
he  was  rlffing  stmcft  a  piMnt  where  the  ends  ot 
two  of  the  rails  of  said  way  reared  up  and 
oreriapped,  causli^  said  car  to  stop  suddenly, 
thereby  precipitaUng  the  ai^idlant  to  the  ground, 
and  Inflicting  the  Injuiies  complained  of.  It 
was  an^sd  that  the  condition  of  the  txatft  was 
known  to  the  appellee,  and  was  n^Igently  and 
carelessly  permitted  to  so  remaia  It  was  al- 
leged, also,  that  the  appellant  was  f»e  from 
fault  or  contrlbutoiy  negligence.  The  follow- 
big  allegation  supplies  the  inindpal  point  of 
contention  upon  the  x)leadlng:  "The  pblntlft, 
at  the  flme  of  said  injuzy,  was  aware  of  the  de- 
fective condltkm  of  said  trade,  and  had  been  for 
aerraal  days  ivlor  thereto  (the  exact  time  plain- 
tiff being  unable  to  state);  bu^  because  of  a 
Iffomlse  made  by  defendant  to  repair  said  de- 
fects, idaintlff  remained  in  defendant's  serrlce, 
and  relying  upon  said  promise,  being  led  to  be- 
lieve that  said  repairs  would  be  made  at  the 
earliest  possible  conTenlence,  and,  but  for  such 
promise  and  understanding,  plaintiff  would  not 
have  remained  in  defendant's  employ,  and  plain- 
tiff would  aver  that  the  condltkm  of  said  track 
was  not  so  dangerona  that  a  man  of  ordinary 
prudence  would  have  refused  to  assume  the 

The  at^llant  relies  upon  the  following  propo- 
flitiOD  and  anthoritlea:  "A  servant  who  learns 
of  defects  In  machineiy  about  which  oe  Is  em- 
ployed, and  ^ves  notice  thereof,  but  Is  Induced 
to  remain  In  the  sorlce  by  a  promise  of  the 
master  to  remedy  the  defect,  may  recover  tor  an 
injury  caused  therein,  where  it  occurred  within 
such  time  after  the  promise  as  would  be  rea- 
sonably allowed  for  Its  performance,  and  where 
it  Is  not  80  Imminently  dangerous  that  a  man 
of  ordinary  prudence  would  hare  refused  to 
work  about  It."  Railway  Co.  v.  Watson,  114 
Ind.  20,  14  N.  B.  721,  and  15  N.  B.  824;  Roth- 
enberger  v.  Milling  Co.  (Minn.)  69  N.  W.  531; 
Scblltz  V.  Brewing  Co.  (Minn.)  59  N.  W.  188; 
Graham  v.  Ct^e  Co.,  38  W.  Va.  273,  18  S.  E. 
684;  Foundry  Go.  T.  Van  Dam,  149  IIL  837, 
3S  N.  B.  1024;  Hadara  T.  Sted  Oo.,  160  Fa. 


St  109,  28  Aa  639;  4  Am.  ft  Eng.  Enc.  law, 
pp.  34.  64. 

Counsel  for  the  appdlee  Indst  that  the  excep- 
tion to  tiie  rule  that  the  servant  assumes  the 
hazards  Incident  to  such  defects  as  he  has 
knowledge  of  does  not  prevail,  even  where  the 
master  agrees  to  make  tune^  repairs,  if  the 
servant,  while  continuing  in  the  use  of  the  de- 
fective appliance,  has  plainly  before  Us  view 
the  yet  unrepaired  defects;  in  other  words,  that 
the  exception  prevails  where  the  defect  whldi 
Is  promised  to  be  repaired  is  latoit,  and  does 
not  prevail  where  such  defect  It  patent  In 
support  of  this  podtlou,  counsd  dte  tlie  state- 
ment of  Wharton  Qiat  *the  only  ground  on 
which  the  exception  can  be  Justified  is  that.  In 
the  ordinary  course  of  events,  the  employe,  sup- 
pofilng  the  employer  has  righted  matters,  goes 
on  with  Us  work,  without  noticing  the  contto- 
uance  of  the  defect  But  this  reasoning  does 
.#t  apply*  as  we  have  seen,  to  eases  where  the 
'empkiyd  sees  that  the  defect  has  not  been  rem- 
edied, and  yet  intelligently  and  ddlberatdy  con- 
tinues to  expose  himsdf  to  it"  Whart.  Neg. 
(2d  Ed.)  S  220.  Tbe  case  of  Graham  v.  Gdra 
Oo.,  B^pra,  Is  dted,  and  the  exception  Is  there 
stated  as  fdlows:  "An  employ^  knowing  of  de^ 
fects  In  madilnery,  ai^llances,  or  his  woiklng 
place  Is  not  predoded,  by  conthiuing  In  the 
soTlce,  from  recovering  damages  tor  Injuries 
fay  reason  of  sudi  defects,  where  be  is  lulled 
Into  a  sense  of  security  by  the  words,  acts,  or 
conduct  of  his  employer,  and  the  danger  is  not 
80  plain  and  obvtoua  that  a  prudent,  careful 
man,  anxious  for  his  safety,  ought  not  to  risk 
It"  We  need  not  pursue  the  biqnhy  as  to 
whether  the  exception  has  Its  support  in  the 
reason  that  the  servant,  relylog  upon  the  mas- 
ter's promise,  may  presume  that  the  defect  has 
been  cured,  although  we  know  of  no  better  rea- 
son for  it;  yet  that  reason  Is  not  consistent  with 
the  statement  of  the  exception  Oat  it  obtains 
where  the  Injury  occurs  "within  such  time  after 
the  promise  as  would  be  reasonably  allowed  for 
ite  performance."  Hie  complaint  in  this  case  did 
not.  In  our  optoion,  allege  tacts  suffldent  to  sup- 
port a  recovery  upon  any  recognized  statonent 
of  the  rule  and  the  ^ception.  By  It  we  are  ad- 
vised that  the  appellant  was  aware  of  the  de- 
fect for  several  days  before  the  injury,  but  we 
are  not  advised  that  the  appellee  had  notice  of 
It,  and  had  promised  to  repair  It  for  a  time 
within  which  the  repair  could  reasonably  have 
been  made.  There  Is  an  entire  absence  of  al- 
legation as  to  the  time  appellee  had  known 
of  the  defect  or  had  promised  to  repair  It.  It 
may  have  been  during  all  of  the  time  that  the 
appellant  knew  of  It,  or  It  may  have  been  at 
the  moment  the  car  was  started  down  the  track 
to  the.  pit,  and  when  repair  was  Impossible  be- 
fore the  car  went  upon  it  When  knowledge 
was  admitted,  the  burden  rested  upon  the  ap- 
pellant to  bring  the  case  within  the  exception. 
The  defect  In  the  track  must  have  been  open, 
and  a  knowledge  of  It  unavoidable,  each  time 
the  car  passed  over  ii.  No  change  In  Its  condi- 
tion from  the  appellant's  first  knowledge  of  it 
Is  allied.   No  negligence  in  tunning  the  car 
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Is  alleged,  and,  npon  the  f^cts  pleaded,  it  la  a 
reasonable  presumptloD  that  each  time  the  car 
v/eat  upon  It  the  concussion  was  con»iderable. 
In  the  most  favorable  view  for  the  appellant  of 
the  conflicting  theories  of  the  parties,  the  case 
would  turn  upon  the  presence  of  allegations  dis- 
closing that  the  appellant  had  not  continued  in 
the  use  of  the  defective  track,  after  a  knowl- 
edge of  Its  condition,  for  such  time  that  the  ap- 
pellee, having  promised  to  repair  It,  might  rea- 
sonably have  been  presumed,  by  the  appellant, 
to  have  abandoned  such  repairs.  The  pleading 
supplied  no  facts  for  the  application  of  the  pre- 
sumption either  that  appellant  bad  continued 
to  use  the  track  after  the  appellee's  promise 
to  repair  had  been  delayed  an  imreasonable 
time,  or  that  the  appellee  had  bad  any  reasona- 
ble time  after  the  promise  In  which  to  make  the 
repairs.  Finding  tiie  complaint  Insufficient,  the 
court  did  not  err  In  sustaining  the  demurrer 
tliereto.  Judgment  affirmed.  ^ 


(1«  Ind.  277J 

OBIST  et  al.  v.  SCHANK  et  aL 
(Supreme  Court  of  Indiana.    Nov.  24, 1896.) 

TSBTAMIKTART  POWBBS— EXBCUTIO!!. 

Testator  devised  land  to  his  wife,  in  trust 
that,  if  O.  married,  and  had  "ieeue,"^  and  the 
wife  thought  it  advisable  to  do  so,  she  might 
convey  the  land  to  such  "Issue  or  children," 
and,  if  no  such  conveyauce  was  made,  the  land 
was  to  go  to  a  township  for  school  punwses. 
E^d,  that  the  Interest  of  the  children  of  Cf.  was 
dependent  npon  a  conveyance  by  the  wife,  and 
therefore,  where  the  land  was  conveyed  by  the 
wife  to  one  child  alone,  the  other  children  ac- 
quired no  Interest  therein. 

Appeal  from  circuit  court.  Perry  county; 
Kdward  Gough,  Judge. 

Action  John  M.  Crist  and  another  against 
Henry  Scbank  and  others.  There  was  a  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

John  T.  Patrick,  OB<»r  C.  Minor,  and  Edwin 
G.  Hennlng,  for  appellants.  Gtaaa.  A.  Weath- 
ers and  Leach  &  Odle,  for  appdiees. 

JOBDAN.  0.  J.  Appellants,  John  M.  Crist 
and  Maggie  Norton,  Instituted  this  action  to 
recover  possession  of  the  E.  ^  of  the  S.  W.  ^ 
and  the  S.  E.  %  of  the  N.  W.  %  of  section  6, 
township  7,  range  1  W.,  situated  in  Perry 
county,  Ind.  They  alleged,  among  other 
things,  In  their  complaint,  that  they  were  the 
owners  In  fee  simple  and  entitled  to  the  pos- 
session of  an  undivided  two-thirds  of  said 
lands;  that  the  defendant  Scbank  held  posses- 
sion of  the  real  estate,  and  for  19  years  had 
unlawfully  kept  them  out  of  possession;  and 
they  demanded  Judgment  for  possession  and 
$2,000  damages,  etc.  Upon  a  trial  by  the 
court  there  was  Judgment  in  favor  of  the  ap- 
pellee. The  appellants  predicate  their  alleged 
error  upon  the  action  of  the  trial  court  in  over- 
ruling their  motion  for  a  new  trial,  which.  In 
the  main,  was  based  upon  the  following  rea- 
sons:  (1)  That  the  deci^on  was  not  sustalii- 


ed  by  the  evidence;  (2)  that  the  dedsion  Is 
contrary  to  law. 

The  evidence,  as  it  appears  in  the  record,  es- 
tablishes the  following  facte:  John  Riggs  died 
In  1850,  the  owner  of  the  real  estate  in  dis- 
pute, leaving  Polly  Riggs  as  his  widow.  Pre- 
vious to  his  death.  In  1819,  he  executed  his 
last  will  and  testament,  which,  after  his  death, 
was  duly  probated.  By  this  will  the  testator, 
after  giving  pertain  moneys  and  incomes  to 
his  wife,  Polly  Riggs,  and  to  Nancy  Crist,  sis- 
ter of  the  latter,  and,  after  devising  other  per- 
sonal property  to  the  inhabitants  of  congres- 
sional township  7  S.,  of  range  1  W.,  In  Perry 
county,  Ind.,  for  the  use  of  the  common  school 
fund,  etc.,  disposed  of  his  real  estate  as  fol- 
lows: "I  do  hereby  give  and  bequeath  the 
rents  and  proflts  of  all  my  real  estate  to  my 
said  wife  and  Nancy  Crist  during  their  natural 
lives,  share  and  share  alike;  and  whichever 
may  survive  the  other,  then  the  survivor  shall 
have  the  whole  of  such  rents  and  profits  to 
the  day  of  her  death.  And  I  do  hereby  ^ve 
and  devise  all  of  my  said  real  estate  to  my 
said  wife,  to  be  held  by  her  In  trust  for  the 
following  purposes,  to  wit:  In  case  James 
Crist  marries  and  has  Issue,  and  my  said  wife 
may  think  it  advisable  so  to  do,  she  may  con- 
vey, by  deed  or  otherwise,  all  of  my  said  real 
estate  to  such  Issue  or  children  of  the  said 
James  Crist;  and  In  case  no  such  conveyance 
la  made  by  my  said  wife  to  such  children  or 
issue  of  the  said  James  Crist,  I  do  give  and 
devise  all  my  said  real  estate  to  the  said  con- 
gressional township  seven  south,  of  range  one 
west,  to  be  used  and  managed  by  said  town- 
ship the  same  as  other  school  lands,"  etc. 
After  the  death  of  the  testator,  James  Crist, 
who  was  a  nephew  of  the  wife  of  the  tes- 
tator, married,  and  the  following  children 
were  the  fruits  of  said  marriage,  namely: 
Benjamin  F.  Crist,  bom  Jime  28,  1S52;  John 
M.  Crist,  born  October  22,  1853;  Maggie  Nor- 
ton, n6e  Crist,  bom  October  2,  1857, — the  last 
two  being  the  appellants  In  this  appeal.  On 
August  3,  1852,  Polly  Riggs,  the  surviving 
wife,  executed  a  deed  conveying  the  land  In 
question  to  Benjamin  F.  Grist,  the  infant  son 
of  John  Crist.  She  recited  in  said  deed  of 
conveyance  that  she  was  the  widow  of  John 
Riggs,  deceased,'  and  that,  by  virtue  of  the 
trust  to  her  granted  by  the  last  will  of  her 
said  husband,  and  for  the  love  she  bore  to 
Benjamin  F.  Crist,  son  of  James  and  Eliza- 
beth Crist,  and  for  the  further  consideration 
of  five  dollars  to  her  paid,  she  did  "hereby  bar- 
gain, barter,  sell,  and  convey  to  Benjamin  F. 
Crist,  son  and  only  issue  of  James  and  Eliza- 
beth Crist,"  the  following  real  estate,  describ- 
ing it,  being  the  same  now  in  controversy. 
The  deed  also  recited  the  probate  of  the  wlU, 
giving  the  record,  etc.,  and  stated  that  Nancy 
Crist  andjthe  grantor  had  a  life  estate  in  said 
lands,  and  after  their  death  the  conveyance 
was  to  operate  as  a  "fee-simple  conveyance"  of 
the  land  to  Benjamin  F.  Crist,  his  heirs  and 
assigns,  forever,  etc.  Nancy  Crist,  one  of  the 
Ufe  tenants,  died  in  1861;  and  Polly  Biggs,  tbft 
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other  life  tenant,  died  In  1865.  James  Crist, 
the  father  of  Benjamin  F.  Crist,  with  his  fam- 
ily, moved  onto  this  land  In  1865,  after  the 
death  of  P<dly  Riggs.  James  Crist  died  soon 
thereafter,  and  Benjamin  P.  Crist,  together 
with  his  mother  and  the  other  two  children, 
John  M.  and  Maggie  Crist,  contlnaed  to  re- 
side on  this  land  until  1875,  On  January  16, 
1875,  Benjamin  F.  Grist  sold  and  conveyed 
this  land  to  the  appellee  for  tbe  sum  of  $2,000, 
and  tbe  latter,  under  this  deed,  went  Into  pos- 
session thereof  In  January,  1875.  There  Is 
evidence  that  tbe  appellants  made  no  claim  to 
the  land  until  about  one  year  before  tbe  com- 
mencement of  this  action.  This,  however,  Is 
disputed  by  tbe  evidence  given  by  them  In 
their  own  behalf. 

It  Is  Insisted  by  their  counsel  that,  under 
the  provision  of  the  will  of  John  Rlggs,  here- 
tofore set  out,  two  estates  were  created,  name- 
ly, a  life  estate  In  Polly  Riggs  and  Nancy 
Crist,  and  a  contingent  remainder  to  the  chil- 
dren of  James  Crist  in  the  event  he  married 
and  had  issue;  said  remainder,  they  say,  be> 
ing  held  In  trust  by  the  life  tenant,  Polly 
Ri^.  Clearly,  this  contention  of  the  appel- 
lants, imder  the  evidence,  cannot  be  sustained. 
We  have  seen,  by  the  provision  of  the  will  In 
dispute,  that  the  testator  devised  all  of  his 
real  estate  to  his  wife,  Polly  Riggs,  to  be  held 
In  tmst  by  her,  and,  in  the  event  James  Crist 
married  and  had  "issue,"  and  the  wife 
thought  It  advisable  to  do  so,  then  it  provided 
that  "she  may  convey,  by  deed  or  otherwise, 
all  of  my  real  estate  to  such  issue  or  children." 
It  farther  provided  that,  In  case  no  sdch  con- 
veyance was  made  by  the  wife,  then  the  land 
WBS  to  go  to  the  congressional  township. 
Manifestly,  the  will  did  not  operate  to  pass 
any  title  directly  to  tbe  "Issue  or  children"  of 
James  Crist,  but  their  taking  title  depended 
upon  the  action  of  Mrs.  Riggs  In  conveying 
the  same  to  them  by  deed,  as  provided  by  the 
wllL  In  the  absence  of  such  a  conveyance  by 
her.  It  ftpi}ears  to  have  been  the  Intention  and 
desire  of  the  testator  that  his  lands,  after  tbe 
death  of  the  two  life  tenants,  should  go  to  the 
townsblp  mentloned.  At  the  time  Mrs.  Riggs 
^ecuted  tbe  deed  to  Benjamin  F.  Grist,  ap- 
pellees' grantor,  the  appellants  were  not  in  be- 
ing; hence.  It  cannot  be  said  that  they  took 
any  title  under  this  conveyance.  If  it  can  be 
urged  that  the  conveyance  of  the  land  by  Polly 
Riggs  to  Benjamin  F.  Crist  alone,  who  was 
the  only  child,  at  that  time,  of  James  Crist, 
was  not  within  the  meaning  of  the  will,  and 
therefore  did  not  vest  tbe  title  in  him,  then 
It  would  not  follow,  as  a  sequence,  that  the 
title  to  the  land  in  controversy  was  vested  In 
appellants;  for.  In  the  absence  of  the  act  of 
conveyance  by  the  trustee,  it  was  to  go  to  the 
township.  The  trust  created  by  the  will  is 
apparently  In  the  nature  of  an  active  one,  as 
It  at  lea^  required  the  agency  of  tbe  trustee 
to  execute  it.  See  I^ocke  v.  Barbour.  62  Ind. 
677;  McCoy  v.  Monte,  90  Ind.  441.  Upon  any 
view  of  the  question,  It  la  evident  that  there 
Is  an  entire  lack  of  title  In  appellants.  They 


were  required,  xmder  section  1069,  Rev.  St. 
1894  (section  1067,  Rev.  St.  1881),  to  recover 
upon  the  strength  of  their  own  title;  and  the 
burden  was  cast  upon  them  to  show  title  In 
themselves,  before  they  could  recover  against 
the  appellee  In  possession,  even  If  it  could  be 
conceded  that  the  latter  had  no  tiUe  to  the 
premises.  The  Judgment  Is  a  correct  result, 
under  the  facts  In  the  case,  and  Is  therefore 
affirmed. 


(146  Ind.  28S) 
GRAY  et  ux.  v.  OUGHTON. 
(Supreme  Court  of  Indiana.    Nov.  24,  1896.) 

KiCBIVBRa — ^INTBRLOCDTOKT  OrDIB — ^FliBADINff  — 

Appbal. 

1.  An  interlocutory  order  appointing  a  re- 
ceiver will  not  be  reversed  because  of  the  in- 
suSiciency  of  the  complaint  to  state  a  cause  of 
actioQ,  as  the  complaint  is  still  pending  In  the 
trial  court,  aiibject  to  amendment. 

2.  An  interlocutory  order  appointing  a  receiv- 
er, made  in  the  presence  of  appellant,  will  not 
be  disturbed  nnless  an  exception  was  taken 
thereto.  A  motion  to  set  aside  the  appoint- 
ment, or  for  a  new  trial,  to  insufficient. 

Appeal  from  circuit  court,  FtUaslii  coun^; 
George  B  arson.  Judge.  . 

Action  by  John  R.  Oughton  against  Thomas 
Gray  and  wife.  From  an  interlocutory  order 
appomttng  a  receiver,  defendants  appeaL  Af- 
firmed. 

McConnell  &  Jenkins  and  Borders  &  Bor- 
ders, for  appellants.  Stels  &  Hathaway  and 
M.  WInfieldf  tm  appellee. 

McGABE,  J.  This  is  an  appeal  from  an  in- 
terlocutory order  of  the  Pulaski  circuit  court 
appointing  a  receiver  "to  take  charge  of  the 
rents  and  profits  of  [certain]  descrit>ed  real 
estate,"  situate  In  Pulasltl  coimty.  A  large 
body  of  land  is  shown  by  the  complaint  to 
have  formerly  belonged  to  appellant  Thomas 
Gray.  That  he  and  his  co-appellant,  Jennie 
A.  Gray,  his  wife,  had  conveyed  said  lands 
to  one  Judd,  and  that  Judd  liad  conveyed 
them  to  appellee;  that  afterwards  Jennie  A. 
Gray  was  duly  appointed  guardian  of  said 
Thomas,  for  unsoimducss  of  mind;  that  after- 
wards, in  a  suit  between  appellee  and  said 
Grays  In  the  Pulaski  circuit  court,  his  title  to 
all  of  said  land  so  conveyed  was  by  the  Pu- 
laski ch-cult  court  duly  quieted  In  appellee; 
that  after  the  entry  of  said  decree  said  Grays 
bad  stealthily  taken  possession  of  400  acres  of 
said  land,  and  were  by  force,  and  by  the  as- 
sistance of  numerous  other  people,  keeping  ap- 
pellee out  of  possession  by  force;  that  the 
Grays  were  totally  Insolvent  The  final  relief 
sought  was  a  writ  of  assistance.  What  there 
was  to  assist  by  such  a  writ,  we  are  nnable 
to  perceive,  Just  at  this  time.  The  decree 
quieting  title  subsists  In  all  Its  force,  without 
regard  to  the  question  of  possession. 

One  of  the  errors  assigned  la  the  insuffiden- 
cy  of  the  complaint,  and  another  Is  tbe  over- 
ruUng  of  a  demurrer  thereto.  But  the  com- 
plaint remains  In  the  trial  court,  and  la  there 
subject  tb  ameodment,  so  long  as  the  case  1» 
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•till  pending  In  thaX  court  It  seems  well 
settled  in  this  court  that,  on  an  appeal  from 
an  Interlocutory  order  appointing  a  receiver, 
the  sufficiency  of  the  facts  stated  In  the  com- 
plaint to  constitute  a  cause  of  action  cannot  be 
urged,  as  the  complaint.  In  all  respects,  Is  still 
pending  In  the  trial  court,  subject  to  amend- 
ment, and  may,  on  such  application,  be  sup- 
plemented and  enlarged  by  affldarits  and  oral 
proofs.  Tbe  nature  of  the  facts  on  which 
the  appointment  Is  sought  In  this  case  is  of 
such  a  character  as,  if  perfectly  stated,  would 
make  a  case  for  the  appointment  of  a  receiv- 
er. Hie  Insufficiency  of  the  complaint,  or 
overruling  a  demurrer  thereto  for  want  of 
■ttfflclent  facts,  cannot  prevail  on  this  appeal 
from  the  interlocutory  order.  Bufldn  v. 
Boyce,-  1(H  Ind.  53,  S  N.  B.  615;  Shoemaker  r. 
Smith,  100  Ind.  40;  Supreme  Sitting  of  the  Or- 
der of  Inm  HaU  t.  Baker,  134  Ind.  283,  38  N. 
BL  1128. 

Ovetruling  a  motion  for  a  new  trial  is  an- 
other one  of  tlie  alleged  errors  assigned. 
There  can  be  no  motion  for  a  new  trial  in  such 
a  case,  because  there  has  been  no  trial.  Shoe- 
maker     Smith,  74  Ind.  75^ 

Tbe  only  other  assignment  of  eroxr  Is  that 
tbe  circuit  court  erred  in  overruling  appellants' 
moUoB  to  set  aside  the  appointment.  The  le- 
oeiver  had  been  appointed  in  apaa.  court,  in 
presence  (tf  appdlants,  without  objection  or 
exception.  They  afterwards  seek  to  raise  the 
I^llty  of  the  appointment  tqr  a  motion  to 
aet  It  aside.  In  Assodation  v.  Blade,  13S  Ind. 
S44,  35  N.  fl.  829,  It  was  held  b7  this  court 
that  a  party  who  did  not  ezc^t  to  such  an 
appointment  la  not  in  a  po8iti<Hi  afterwards 
to  complain  of  the  same.  And  ao  here  the 
time  to  object  to  the  appointment  of  a  receiver 
was  before  the  appolntraoit  was  made,  and 
When  the  appointment  was  made  tiie  objection 
should  have  been  made  available  by  an  ex- 
ception thereta  We  find  no  available  error 
In  the  record.  Tb.e  Interlocutory  order  la  af- 
flrmedi 


0At  lad.  282) 

OLKRICK  et  aL  T.  BOSS  et  at 

(Supreme  Ck^ort  of  Indiana.    Nov.  24,  1886.) 

WiUiS— ExBCtrriON— ArrsBTATioir. 

Under  Rev.  St  1894,  S  2746  {Rev.  St.  1881, 
I  2576),  providing  tliat  do  will,  except  a  nuncn- 

Ktive  will,  shall  be  valid  unless  it  be  Binned 
testator,  or  by  some  one  in  his  presence  and 
with  hia  consent,  and  attested  by  two  witness- 
es, the  attestation  clanae  need  not  recite  com- 

Bllance  with  such  requirement    It  is  sufficient 
'.  the  witnesses  subscribe  their  names,  as  wit- 
nesses, opposite  the  word  "witness." 

Appeal  from  circuit  court,  Lake  county;  J. 
H.  Gillett,  Judge. 

Action  by  Frank  Olerick  and  others  against 
Ida  Ross  and  otheia.  There  was  a  Judgment 
for  defendants,  and  plaintiffs  appeaL  Affirm- 
ed. 

Thomas  J.  Wood,  for  appellants.  Brace  ft 
Bmc^  tor  ^>eUeea. 


MONKS,  J.   This  action  was  brooght  by 

appellants  against  appellees  to  quiet  title  to 
certain  real  estate  In  Lake  county.  Appel- 
lees claim  title  to  said  real  estate  under  th« 
will  of  William  Hoofhouse  which  was  pro- 
bated  August  7,  1888.  Appellants  contend 
that  said  will  Is  void,  and  claim  title  to  tbe 
real  estaite  as  the  heirs  of  said  testator.  It 
is  insisted  that  the  will  Is  void  because  It  Is 
not  attested  as  required  by  statute;  ttiat  the 
attesting  clause  should  be  lo  writing,  and 
recite  all  the  forms  required  by  the  statute, 
and  thus  show  that  th^  same  had  been  com- 
pUed  with.  SecUon  2746,  Rev.  St  1894  (sec- 
Uon  2570,  Bev.  St  18S1),  provides  that  "no 
will  except  a  nuncupative  will  affect 
any  estate,  unless  It  be  In  writing  sigoed  by 
the  testator  or  by  some  one  In  his  presence 
and  with  his  consent,  and  attested  and  sub- 
8cril)ed  In  bis  presence  br  two  or  more  com- 
petent witnesses."  The  testator  signed  the 
will  by  mark,  and  the  only  attesting  clause 
was  the  word  "witnesses,"  opposite  whicb 
the  names  of  the  witnesses  were  sutKcribed. 
While  It  Is  very  desirable,  for  reasons  not 
necessary  to  state  in  the  determination  of 
this  cause,  that  an  attestation  clause  should 
be  fnll^  and  give  all  the  details  required  by 
the  statute,  -yet  this  Is  not  essential  to  the 
validity  of  the  wllL  In  order  to  probate  a 
will,  it  la  necessary  to  prove  by  proper  evl- 
dence  that  all  the  requirements  of  se^tm 
2746,  Ber.  St  1884  (section  2576,  Bev.  St 
1881),  were  compiled  with,  but  said  section 
does  not  require  an  attesting  clausQ  showing 
that  said  legal  fonnalltles  w^  all  observed. 
It  is  sufficient  if  the  witnesses  subscribe  their 
names  as  witnesses  under  or  opposite  the 
word  «^Itneas"  or  'Attest,"  or  other  words 
of  like  meaning,  or  subscribe  tbdr  names 
without  any  expression  whatever.  Herbert 
T.  Berrier,  81  Ind.  1.  3;  Fotts  t.  Felton,  70 
Ind.  166;  Ela  t.  Edwards,  16  Gray,  81;  Fa- 
theree  v.  Lawrence,  83  Miss.  685;  Waddings 
ton  T.  Buzby,  45  N.  3.  Bq.  173,  16  AtL  680; 
Robinson  t.  Brewster,  140  UL  648,  30  N.  B. 
683;  In  re  Piy's  Will,  2  R.  L  88;  Chaffee  T. 
Missionary  Oonvention,  10  Paige,  85;  Jacfc- 
son  T.  Oristman,  4  Wend.  277;  Jackson  t. 
Jackson,  88  N.  T.  153;  Roberts  t.  Phillips,  4 
EL  &  BL  450;  Biyan  t.  White,  S  Eng.  Law 
&  Eq.  578;  Croft  v.  Pawlet,  2  Strange,  1108; 
Brice  T.  Smith,  WiUes,  l;  Hands  v.  James^ 
Comyns,  631;  28  Am.  ft  Eng.  Ene.  Law,  184, 
188,  20S,  and  notes;  1  Jann.  Wills  (5tb  Ed.) 
85;  Schooler,  Wills,  S  346,  and  notes  6  and 
6.  In  Potts  T.  Felton,  supra,  the  word  "at- 
test," written  opposite  the  signature  of  tbe 
witnesses,  was  the  only  attesting  clause,  and 
the  wiU  was  sustained.  The  statute  of 
Massachusetts  coneeming  tbe  execution  of 
wills,  as  set  out  In  Ela  T.  Edwards,  supra,  is 
the  same  as  section  2746^  Rev.  St  1884  (see* 
tlon  2S76,  Rev.  St  1^1),  except  as  to  the 
ttnmb«  of  witnesses  requited.  In  that  cass 
the  court  said,  "Tbe  single  requirement  of 
the  statute  Is  that  tbe  Instrument  be  attest> 
ed  and  subscribed  in  the  presence  of  the  tcs- 
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tator  br  fbree  or  mon  wltnessok  Brm  this, 
iboagb  It  be  ttsentlftl  tiut  the  facts  be  eetab- 
Usbed  the  erldence,  yet  neither  the  stat- 
ute nor  the  deelalone  of  the  ooorta  require 
that  It  be  redtBd  In  the  fmn  ot  an  attesting 
clause.  *  •  *  tt  seems,  therefor^  to  be 
wen  established  that  the  fact  of  the  want  of 
an  attesting  clause  does  not  InTslidate  the 
win.*'  In  Fatberee  t..  Lawrence,  supra,  the 
court  held  that,  although  the  statute  expresiK 
ty  required  that  the  attestation  should  be  In 
tin  presence  of  the  testator,  that  tect  need 
not  necessarl^  be  stated  In  the  attestation, 
and  that  it  would  be  sufficient  If  that  fact 
wn  prored  at  the  trIaL  In  Robots  Fhll- 
Hps,  siqna,  the  court  said:  "Tbe  first  objec- 
tion taken  to  tbe  attestation  of  WlUiam 
Beran  was  that  nothing  appeus  oa  the  face 
of  t2ie  will  to  designate  him  as  a  witness. 
*  *  *  It  never  has  been  held  tbat  a  tes- 
timonium clause  is  necessary,  undo*  this 
statute,  or  that  the  witnesses  should  be  .de- 
•cribed  as  witnesses  on  the  face  of  the  will. 
Nothing  more  Is  required  than  that  the  will 
should  be  attested  by  witnesses,  1.  e.  that 
19iey  should  be  present  as  witnesses,  and  see 
tt  irigned  the  testator,  and  that  It  should 
be  signed  by  the  witnesses  In  the  presence 
of  the  testator,  1.  e.  that  they  should  sub- 
scribe their  names  npon  the  will  in  his  pres- 
eaice."  It  follows  that  the  will  In  controversy 
was  properly  attested,  within  the  meaning 
of  section  2746,  Rev.  St  1891  (section  2576, 
Bev.  St.  1881),  and  was  not  therefore  invalid. 
Judgment  affirmed. 


ANDERSON  GLASS  Oa  BRAKmUAN.i 
(Appellate  Court  of  Indiana.   Nov.  24,  1896.) 
Appbal— Partibs— PBAoncc, 

1.  The  granting  of  a  motion  to  amend  the  as- 
•ignments  of  error  so  as  to  insert  the  name  of 
appellant's  co-defendant  aa  a  party  appellant 
does  not  make  him  a  party  to  the  appeal,  un- 
less  the  assignment  is  actually  amended. 

2.  Denial  of  a  motion  for  a  new  trial  will  not 
be  reviewed  unless  all  of  the  moving  parties  are 
made  parties  to  the  appeal. 

Appeal  from  circuit  cojort,  UaUson  county: 
A.  Ellison,  Judge. 

Action  by  George  A.  Brakeman  against 
the  Anderson  Glass  Company  and  another. 
There  was  a  judgment  for  plaintiff,  and  the 
defendant  glass  company  appeals.  AtUrmed. 

CMpman,  K^tnier  ft  Hendee^  tor  appellant. 
George  M.  Ballard  and  Wm.  M.  Kittlnger, 
tot  appellea 

TOSS,  J.  Tb»  appellee  sued  the  ai)S>el- 
lant,  the  Anderank  Glass  Company,  and  one 
PhnUp  Hatter,  to  tecovor  an  alleged  bal- 
ance due  upon  an  account  To  the  com- 
plaint the  defendants  filed  a  Joint  answw  In 
four  paragraphs,  and  to  the  affirmative  an- 
swers the  plaintiff  replied  with  a  gen^mil  de- 
nial. The  issues  thus  Joined  were  submitted 
to  a  Jury  for  trial,  and  a  verdict  In  favor  of' 
the  appellee  for  ^1,300.34  returned,  upon 

■Rehearing  gnoted,  47  N.  K  UT.  Rehearing  de- 
nieO.    Superaeded  by  opialom 

T.45H.BJ10.4— 18 


which  the  court  rendered  JndgmenL  The  ap- 
pellee InsiBts  tbat  the  anieUuit  bas  not  mads 
Its  co-defendant,  PhUlip  Matter,  a  party  to 
this  EKMUtl;  hence  no  questions  are  present- 
ed nndCET  the  assignment  of  errors  for  our 
considecation.  We  have  eaEamined  the  record 
with  qwdai  ears  to  ascertain  wheth«  appel- 
lee'a  coutentitms  are  w^  founded,  and  are 
compelled  to  say  that  the  appellant  has  no 
standing  In  this  court  Although  tt  appears 
thai;  after  Issue  Joined,  no  account  was  ap- 
parently taken  of  -the  fact  ttiat  PtalUIp  Mat^. 
ter  was  a  party  defendant  nevwtheless  the 
action  was  not  dismissed  as  to  him,  and  the 
verdict  and  Judgment  are  snffidehtly  broad  to 
Include  and  bind  him.  If  be  Is  In  any  way  a 
party  to  the  Judgment  of  the  court  bdow,  it 
was  necessary  that  he  be  made  a  par^  to 
the  appeal.  The  appellant's  counsel,  recog- 
nizing the  fact  that  It  was  necessary  to  malte 
Matter  a  party  to  the  appeal,  on  the  ITHi 
day  of  April,  1896,  filed  a  written  motion  In 
this  court  asking  leave  to  amend  the  assigs^ 
raent  of  errors,  and  to  insert  Matter's  nama 
as  a  party  appellant  This  motion  was  grant- 
ed on  the  Sth  day  oC  May.  1886.  but  up  to 
this  time  the  ai^llant  has  failed  to  take  ad- 
vantage of  the  right  granted.  Counsel  prob- 
ably assumed  that  because  the  motion  was 
sustained,  and  leave  granted  to  amend  the 
assignment  of  errors  by  Inserting  the  name 
of  Phillip  Matter  as  a  party  appellant  that 
made  him  a  party  to  the  appeal  In  this; 
counsel  are  in  error.  Even  though  leave  was 
granted  to  make  Phillip  Matter  a  parQr  appel- 
lant unless  conned  amended  their  asdgn- 
ment  of  errors,  and  inserted  his  name  there- 
in, he  would  not  be  a  party. 

The  first  and  thii-d  specifications  In  the  as- 
sign merits  of  mor  are  predicated  upon  mat- 
ter relating  to  the  ov«Tullng  of  the  motion 
for  a  new  trial.  This  ruling  was  npon  a  mo- 
tion made  apparently  by  both  of  the  defend- 
ants, and  hence  cannot  .be  considered  unless 
all  the  parties  to  be  affected  by  Its  considera- 
tion are  before  tbe  court  The  defendant 
Phillip  Matter  is  not  a  party  to  this  appeaL 
Tbe  complaint  states  a  cause  of  action; 
hence  the  second  specification  of  error  must 
fall.  The  Judgment  of  the  court  below  |g 
therefore  affirmed. 


(16  Ind.  App.  697) 
fiTABDINO  V.  STBOUSB  et  al.^ 
(Appellate  Court  of  Indiaoa.    Nov.  24,  18961) 

APPBAL — RbVI  BW — B  VIDB!(OB. 

Where  there  is  some  evidence  to  support 
the  finding,  though  meager  and  unsatisfactory, 
it  will  not  be  disturbed. 

Appeal  from  superior  conrt  Marlon  county; 
Vinson  Carter,  Special  Judge. 

Action  by  Robert  H.  Strouse  and  others 
against  Martin  Staedlng.  There  was  a  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

U.  J.  Hammond  and  B.  8.  G.  Rogers,  tor  ap- 
pellant  Holtzman  ft  Leathers,  for  appellees. 

»  For  Qphdon  on  rriiearing;  see  45  N.  SL  10601 
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LOTZ,  C.  3.  The  appellees  Bued  the  appel- 
lant to  recoTcr  commissions  on  the  sale  of  real 
estate,  and  recovered  Judgment  In  the  court 
below.  The  only  error  assigned  in  this  court 
Is  the  overruling  of  the  motion  for  a  new 
trial.  It  is  insisted  that  the  finding  Is  con- 
trary to  the  law,  and  not  supported  hy  suffi- 
cient evidence.  The  appellant  asserts  that 
there  was  no  evidence  whatever  to  support 
the  finding.  We  have  given  the  evidence  a 
careful  consideration,  and  find  that  there  Is 
some  testimony  tending  to  support  the  finding. 
It  Is  true  that  such  testimony  Is  meager  and 
unsatisfactory,  but,  under  the  familiar  rule, 
this  court  will  not  weigh  the  evidence  under 
such  circumstances.  The  cause  must  there- 
fore be  affirmed.   Judgmiait  affirmed. 

(U  lad.  App.  845) 

STARK  T.  OWBNa 
(Appellate  Court  of  Indiana.    Nov.  24,  1896.) 

Appeal — Record— Bkinoiko  up  thb  Etidbsob — 
Bill  or  Exokptions. 
It  is  only  when  the  Btenographer's  report 
of  the  evidence  is  incorporated  in  the  bill  of  ex- 
ceptions that  the  original  bill  may  be  certified 
as  a  part  of  the  record  on  appeal.  All  other 
bills  of  exceptions  mast  be  oopied  by  the  clerk. 

Appeal  from  circuit  court,  Monroe  county; 
Robert  Mnls,  Judge. 

Action  between  James  O.  Stark  and  Thom- 
as I.  Owens.  There  was  a  judgment  for  the 
latter,  and  the  former  appeals.  Affirmed. 

Henl^  &  Wilson,  for  appellant  Louden  & 
Louden,  for  appellee. 

DAVIS,  J.  The  only  error  assigned  In  this 
court  Is:  "The  court  erred  In  overruling  the 
appellant's  motion  for  a  new  trial  In  this- 
cause."  The  only  question  discussed  arises 
on  the  evideuce.  Counsel  for  appellee  insist 
that  the  evidence  is  not  In  the  record.  No 
shorthand  reporter  was  appointed  In  the  court 
below  to  take  down  the  evidence  in  shorthand 
in  pursuance  of  the  provision  of  section  1470, 
Rev.  St.  18&4  (section  1405,  Rev.  St.  1881).  No 
attempt  has  been  made  to  bring  the  evidence 
in  the  record  as  provided  in  section  1478,  Rev. 
St.  18&4  (secUon  1410,  Rev.  St.  1881).  The 
evidence  at  the  trial  was  taken  in  longhand, 
and  was  afterwards  Incorporated  In  bill  of  ex- 
ceptions, In  accordance  with  the  provision  of 
sections  637-641,  Inclusive,  Rev.  St.  18&4  (sec- 
tions 625-(J29,  Rev.  St.  1S81).  In  making  the 
transcript  of  the  record  for  this  appeal  the 
bill  of  exceptions  containing  the  evidence  was 
not  copied.  Rev.  St  1894,  9  661  (Rev.  St  1881, 
8  649).  The  original  bill  of  exceptions  is  incor- 
porated \n  the  transcript  filed  inthlscourt  Un- 
der the  rule  announced  by  the  supreme  court, 
and  followed  by  this  court,  the  evidence  is 
not  in  the  record,  and  no  question  arising 
thereon  can  be  considered  or  determined  by 
us  on  this  appeal.  McCoy  v.  Able,  131  Ind. 
417,  30  N.  E.  528,  and  31  N.  E.  453;  Qlsh  v. 
Oish.  7  Ind.  App.  m  34  N.  E.  305.  It  is 
only  when  the  stenographer'a  report  of  the 


evidence  with  its  Incidents  Is  Incorporated  In 
the  bill  of  exceptions  that  Uie  original  bill 
may  be  certified  up  to  this  court  as  a  part  of 
the  record.  All  other  bills  of  exceptions  must 
be  copied  by  the  clerk.  In  order  to  make  them 
a  part  of  the  transcript  of  the  record  on  ap- 
p^.  As  the  original  bill  of  exceptions  con- 
taining the  evidence  Is  Incorporated  Into  the 
transcript  of  the  record  on  this  appeal,  we 
cannot,  as  before  stated,  under  authorities  cit- 
ed, determine  the  question  sought  to  be  pre- 
sented for  our  consideration.  Judgment  af- 
firmed. 


(16   Ind.  Adp.  846) 
COLEMAN  T.  GOBEN  et  al. 

(Appellate  Conrt  of  Indiana.  Nov.  24,  1890.) 
Officbhs  —  Illrgal  Pees— Patment— Recovebt. 

A  borrower  from  the  school  fund  paid  to 
the  county  treasurer,  on  demand  of  the  auditor, 
the  2  per  cent,  penalty  for  delinquency  in  pay- 
ment of  interest  (Burns'  Rev.  St  1894,  §  5815; 
Homer's  Rev.  St  §  4386);  and  the  auditor  Ib- 
sued  warrants,  drawn  on  the  county  revenue, 
to  the  county  attorney  for  fees  in  the  collection 
of  the  Interest.  Held,  that  no  action  for  illegal 
fees  would  lie  against  the  officers,  nnder  Burns' 
Rev.  St  1894,  §  6549  (Homer^s  Rev.  St.  t 
60S2h),  providing  that,  when  any  public  officer 
receives  any  money  denied  him  by  law,  the  par- 
ty aggrieved  stiall  have  an  action  agaluBt  such 
officer  for  ita  recovery,  together  with  a  penalty. 

Appeal  from  circuit  court,  Montgomery 
county;  James  V.  Ham^,  Judge. 

ActlMi  by  Edward  Coleman  agalnart  John 
Lb  Goben  and  others.  There  was  a  Judgment 
for  defendants,  and  plaintiff  appeala  Af- 
firmed. 

Paul  &  Vandeiave,  for  appellant  Kennedy 
&  Kennedy,  Wright  &  S^r,  Crane  &  An- 
derson, and  Flnl^  P.  Mount,  for  appellees. 

LOTZ,  C.  J.  The  errors  assigned  In  this 
case  are  the  sustaining  of  the  appellees'  sep- 
arate demurrers  to  the  first  and  third  para- 
gra^jhs  of  the  appellant's  complaint  These 
paragraphs  are  unskillful  and  bungling  In 
their  construction,  and  contain  many  aver- 
ments which  have  little,  If  any,  relevancy  to 
the  cause  of  action  attempted  to  be  stated. 
The  substantial  averments,  as  we  gather 
them,  are  about  as  follows:  The  appellant 
was  a  borrower  from  the  school  funds  of 
Montgomery  county,  and  had  executed  two 
mortgages  upon  real  estate  to  secure  the 
loans.  He  had  failed  to  pay  the  interest 
thereon  for  a  number  of  years.  The  ap- 
pellee Goben,  as  the  auditor  of  the  county, 
in  requiring  him  to  pay  the  delinquent  Inter- 
est demanded  the  2  per  cent  damages,  as 
required  by  the  terms  of  the  mortgage,  and 
by  section  5815,  Burns'  Rev.  St  1894  (section 
4386,  Homer's  Rev.  St  1806).  This  pemiHy 
the  appellant  paid  to  the  appellee  Johnson, 
who  was  county  treasurer,  and  Goben  issued 
a  quietus  therefor  to  appellant.  The  appel- 
lee Mount  was  the  coun^  attorney,  and  Go- 
ben Issued  warrants  to  Mount  for  his  serv- 
ices as  attorney  rendered  In  and  about  such 
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collections.  These  warrants,  howeTer,  were 
not  drawn  upon  the  money  paid  by  the  ap- 
pellant, but  upon  the  fund  known  as  "County 
ReTenue,"  The  statute  (Bectlon  6549,  Bums' 
Rev.  St.  1894;  section  6(>32h,  Homer's  Rev. 
St.  189G)  provides  that  If  any  county,  town- 
ship, or  other  public  officer  shall  obtain  any 
fee  or  sum  of  money  deuled  him  by  law, 
the  person  agRrleved  shall  have  an  action 
against  such  officer  for  the  recovery  of  such 
money,  together  with  a  penalty.  But  the  au- 
ditor did  not  obtain  any  part  of  the  money 
paid  by  appellant,  nor  did  the  county  at- 
torney, Mount,  nor  was  the  county  attorney 
a  puUic  <^cer.  Ttie  treasurer,  Johnson,  did 
not  demand  or  exact  the  payment  of  the  mon- 
ey. So  far  as  he  was  concerned,  it  was  but 
a  voluntary  payment,  and  there  Is  no  charge 
that  he  made  any  claim  to  any  part  of  It. 
There  was  no  error  In  the  mlings  complained 
<^  Judgment  affirmed. 


<I8  iBd.  App.  348) 

STATE  v.  WICKWIRE. 
<.Appd1ate  Court  of  Indiana.    Nov.  24,  189a) 

ImOXlCATINO  LiQDOKS  —  VlOLATlOS  OV  LkJQOR 
Law— Atpidavit, 
Ad  affidavit  for  violation  of  Act  March  11, 
1896,  i  4  (Horner's  Rev.  St.  S  S323d),  which  re- 
quires any  room  in  which  liquors  ure  sold  to  be 
dranlc  on  the  premises  to  be  situated  on  the 
basement  or  ground  floor  fronting  the  street  or 
highway,  alleging  that  defendant  was  the  pro- 
prietor of  a  room  where  intoxicating  liquors 
were  sold,  and  that  such  room  did  not  face  on 
a  street  or  highway,  is  sufiicient,  without  di- 
rectly alleging  that  defendant  sold  liquors  iu 
the  room;  the  gist  of  the  offense  being  the 
maintenance  of  such  a  room. 

Appeal  from  circuit  court,  Elkhart  county; 
H.  D.  Wilson.  Judge. 

Prosecution  against  Frank  Wiekwire  for 
violation  of  the  liquor  laws.  From  a  judg- 
ment quastiing  the  affidavit,  the  state  ap- 
peals. Reversed. 

Wm.  A.  Ketcham,  Atty.  Gen.,  Miles  R. 
McCIaskey,  and  V.  W.  Vanfleet,  for  the  State. 
Chamberlain  &  Tomer,  for  appellee. 

LOTZ,  0.  J.  The  state  commenced  this 
prosecntion  aealnat  the  ai^ellee  for  the  vio- 
lation of  section  4  of  the  act  of  March  11, 
188S  (section  S823d,  Horner's  Rev.  St).  So 
much  of  this  section  as  Is  applicable  to  this 
case  is  as  fbllows:  "Any  room  where  intox- 
icating liquors  are  sold  by  virtue  of  a  license 
Issned  under  the  laws  of  the  atate  of  Indiana 
for  Uie  sale  of  spirituous,  vinous,  malt  or 
other  intoxicating  llqunrs  in  less  quantities 
than  a  quart  at  a  time,  with  permi^on  to 
drink  the  same  upon  the  premises  shall  be 
sltnateA  upon  the  ground  floor  or  basement 
of  the  building  where  the  same  are  sold  and 
In  a  room  fronting  the  street  or  highway  up- 
on which  such  building  Is  situated;  and  said 
room  shall  be  so  arranged  either  with  win- 
dow or  glass  door,  as  that  the  whole  of  said 
room  may  be  In  view  from  the  street  or  high- 
way; and  no  bllnda  or  screens  or  obstruc- 


tions shall  be  arranged,  erected  or  placed  so 
as  to  prevent  the  entire  view  of  said  room 
from  the  street  or  highway  upon  which  the 
same  Is  situated  during  such  days  and  hours 
when  the  sales  of  such  liquors  are  prohibited 
by  law."  The  affidavit  upon  which  this  pros- 
ecution Is  based  charges  that  the  defendant 
"was  then  and  there  the  proprietor  of  a  room 
where  intoxicating  liquors  were  sold  by  virtue 
of  a  license  issued  under  the  law  of  the  state 
of  Indiana  to  him  for  the  sale  of  spirituous, 
vinous,  and  malt  liquors  In  less  quantities 
than  a  quart  at  a  time,  with  permission  to 
drink  the  same  upon  the  premises,  and  that 
said  Frank  WIckwire  did  then  and  there  un- 
lawfully maintain  and  keep  said  room  in  a 
place  not  fronting  the  street  or  highway  up- 
on which  the  building  where  the  said  liquors 
were  sold  was  situated."  The  trla^  court  sus- 
tained appellee's  motion  to  quash,  and  this 
ruling  presents  the  error  assigned. 

The  manifest  purpose  of  the  statute  is  to 
prevent  the  sale  of  Intoxicating  liquors  during 
such  times  and  hours  as  are  prohibited  by 
law,  and  as  a  means  to  this  end  the  room  or 
place  where  sold  is  required  to  be  exposed  to 
view  from  the  street  or  highway.  The  appel- 
lee insists  that  the  charge  Is  Insufficient,  be- 
cause It  Is  not  directly  averred  that  either  he 
or  his  agents  sold  any  intoxicating  liquors  In 
the  room  or  place.  The  gist  of  the  offense 
consists  In  keeping  or  maintaining  the  room 
for  the  sale  of  such  liquors  when  not  fronting 
upon  a  street  or  highway,  and  this  Is  directly 
averred.  It  Is  also  averred  that  the  appellee 
was  the  proprietor  of  the  room  where  the 
liquors  were  sold.  Some  other  minor  ob- 
jections are  made  to  the  afiOdavIt,  but  we  ^ 
think  It  sufficl«it.  Judgment  reversed,  with 
InstmcUonB  to  overrule  the  motions  to  quash. 

(6B  OMo  St.  SM) 

STATE  ex  rel.  BATSMAN  et  al.  T.  BODB 
et  al. 

(Supreme  Oonrt  of  Ohio.    Nov.  13,  1896.) 

Casdidatb's  Name  on  Ballot  More  than  Onci 

— COXSTITUTIONAL  LaW. 

The  act  of  April  17,  1896  (92  Ohio  Laws, 
p.  185),  which  prohibits  the  name  of  any  can- 
didate for  office  from  being  placed  upon  the 
official  ballot  more  than  once,  is  a  valid  law. 
(Syllabus  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
Warner  M.  Bateman  and  others,  for  manda- 
mus against  Angnst  M.  Bode  and  others.  De- 
nied. 

The  defendants  constitute  the  board  of  elec- 
tions of  Hamilton  county,  and  are  ex  officio 
deputy  state  supervisors  of  elections  in  said 
county.  The  proceeding  is  a  petition  In  man- 
damus to  compel  said  board  to  place  the 
names  of  Alexander  B.  Huston  and  Alfred 
B.  Benedict  upon  both  the  "Democratic  judi- 
cial ticket"  and  upon  the  "Lawyers'  judicial 
ticket,"  said  two  persons  having  been  duly 
nominated  by  the  parties  representing  both 
of  Bald  tickets.   The  board  refused  to  place 


Digitized  by  Google 


196 


4&  NOBTHBASTBaN  BBFOBTEB. 


(Ohlo^ 


■aid  nomea  upon  botii  tickets,  but  offered  to 
place  them  npon  such  ticket*  as  the  persons 
might  lespecUrelr  de^gnate,  and,  upon  fail- 
ure to  so  designate,  to  place  them  upon  the 
Democratic  tl^et,  as  Utat  nomination  was  first 
certified  to  the  board. 

B.  W.  Klttredge.  L.  a  Black,  and  Wm. 
Worthington,  t<x  rdatinn.  Angnst  H.  Bode, 
for  defendants. 

BT7RQ:BT.  J.  (after  stating  the  facts).  It 
Is  conceded  by  counsel  for  the  relatcxs  that 
section  6a  of  the  act  of  AprU  17,  1896  (92 
Ohio  Laws,  p.  185),  prohibits  the  printing  of 
said  names  twice  on  the  same  ballot,  bnt  It  la 
Insisted  that  said  section,  In  that  regard.  Is 
auconstltntlonal.  The  only  question,  there- 
fore, to  be  determined  In  this  case.  Is  whether 
the  general  assembly  has  the  power  to  pass 
an  act  providing,  as  this  one  does,  that  the 
name  of  a  candidate  for  office  shall  appear 
but  once  upon  the  ticket  or  ballot  prepared  by 
the  board  of  elections.  FuU  legtelative  power 
Is  rested  in  the  general  assembly,  by  section 
1  of  article  2  of  our  conatltntlon,  and  the  pow- 
er In  qaestion  is  included  In  that  grant  of 
power,  unless  taken  away  by  some  other  pro- 
vision of  the  constitution.  The  only  limita- 
tion upon  this  general  grant  of  power  cited  by 
counsel  for  the  relators  tn  this  case  are  sec- 
tion 2  of  article  1,  which  reads,  "All  political 
power  is  inherent  In  the  people.  Government 
Is  Instituted  lor  their  equal  protection  and 
benedt  *  *  and  section  2  of  article  5, 
which  reads,  "AU  elections  shaU  be  by  baUot" 
The  relators  seek  to  compel  the  board  of  elec- 
tions to  place  the  names  of  the  two  candi- 
dates upon  both  the  Democratic  and  upon  the 
Lawyers'  Judicial  tickets.  This  necessarily 
concedes  tliat  those  tlckete  are  ballots,  within 
the  meaning  of  the  constitution,  because,  if 
they  are  not  ballots,  there  la  no  right  to  have 
these  or  any  other  names  placed  thereon.  If 
they  are  ballots  when  the  names  of  certain 
candidates  are  on  twice,  they  are  equally  bal- 
lots when  the  names  are  on  but  once.  As  the 
constitution  Is  silent  as  to  the  number  of 
times  a  candidate's  name  shall  appear  on  a 
ballot,  the  matter  is  open  to  be  regulated  by 
the  general  assembly.  The  ballot  now  au- 
tboi:ized  statute  is  different  In  form  from 
that  in  use  at  the  time  of  the  adoption  of  the 
constitution,  bnt  it  Is  nevertheless  a  ballot 
No  form  of  ballot  Is  prescribed  by  the  consti- 
tution, and  therefore  the  general  assembly  Is 
free  to  adopt  such  form  as,  in  its  Judgment, 
shall  be  for  the  best  Interests  of  the  state.  The 
election  must  be  by  ballot^  but  the  form  of 
the  ballot,  so  long  as  It  Is  a  ballot.  Is  left  to 
the  sound  discretion  of  the  general  assembly. 
The  ballot  or  ticket  in  question  Is  clearly  a  bal- 
lot, and  therefore  does  not  contravene  the  sec- 
ond section  of  the  fifth  article  of  the  constitu- 
tion. By  the  second  section  of  the  first  arti- 
cle (rf  the  constitution,  it  Is  provided.  In  sut>- 
stance,  that  government  Is  Instituted  for  the 
equal  protection  and  benefit  of  the  i>eople.  It 
seems  clear  that  the  placing  of  the  name  of 


each  candidate  npon  ttie  ballot  once,  and  only 
once,  would  be  equal  protection  and  benefit  to 
all  the  candidates.  To  place  the  name  of  one 
on  the  ballot  in  two  places,  and  the  name  of 
his  opponent  In  only  one  place,  would  not  be 
exactly  fair.  It  would  give  the  candidate 
whose  name  appears  twice  an  advantage  over 
the  candidate  whose  name  appears  but  once. 
So  that  the  statute,  Instead  of  being  in  con- 
flict with  this  section  of  the  constitution, 
is  In  harmony  with  it,  and  may  have  been 
passed  for  the  purpose  of  doing  away  with 
this  advantage  which  existed  under  the  for- 
mer statute.  It  Is  a  proper  regulation  of  the 
elective  franchise,  well  calculated  to  avoid 
and  prevent  corruption  and  fraudulent  prac- 
tices, as  well  as  undue  advantage  to  one  can- 
didate over  another. 

But  it  is  argued  that  the  vcitere  have  a  right 
to  have  the  names  appear  npon  both  ballots, 
so  that  they  may  more  easily  vote  for  the  can- 
didates of  their  choice.  No  legislature  and  do 
court  can  know  in  advance  how  the  electors 
desire  to  vote,  and  if  an  opportunity  is  given 
them  to  vote  for  the  candidates  of  their  choice, 
by  placing  the  names  once,  In  plain  print,  up- 
on the  ballots,  It  is  all  that  can  in  fairness  be 
required.  The  ballot  is  the  same  for  all,  and 
gives  equal  protection  and  benefit  to  alL 
There  is  no  discrimination  against  or  In  favOT 
of  any  one;  and.  If  any  inequality  arises,  It 
arises,  not  from  any  inequality  caused  by  the 
statute,  but  by  reason  of  inequaUties  In  the 
I)erBona  of  the  voters,  and  such  inequalities 
are  unavoidable.  It  Is  always  much  more 
difficult  for  some  electors  to  cast  their  ballota 
than  for  others.  Distance,  bad  roads,  means 
of  transportation,  bad  health,  and  many  other 
considerations,  may  and  do  render  It  much 
more  difficult  for  some  men  to  cast  their  bal- 
lots than  others.  But  these  difficulties  Inhere 
In  the  men  themselves,  and  not  in  the  law. 
Before  the  law  all  stand  equal,  with  equal  pro- 
tection and  equal  benefit;  and,  If  their  condi- 
tion becomes  such  as  not  to  enable  them  to 
enjoy  the  protection  or  reap  the  benefit,  It  la 
their  fault  or  misfortune,  and  not  the  fault  of 
the  law.  The  act  In  question  was  passed  to 
secure  purity  in  onr  elections.  Certain  evil 
practices  had  grown  up  by  reason  of  placing 
the  name  of  a  candidate  upon  the  same  ballot 
more  than  once,  and  the  general  assembly  at- 
tempted to  prevent  such  practice  by  providing 
that  the  name  of  each  candidate  should  ap- 
pear on  the  ballot  but  once.  This  is  a  rea- 
sonable regulation  of  the  elective  franchise, 
and  not  In  any  sense  a  destruction  thereof. 
But  grant,  as  is  urged  by  the  relators,  that 
some  voters  may  be  somewhat  Inconvenienced 
by  reason  of  the  name  of  each  candidate  appear- 
ing but  once  upon  the  ballot;  yet  sudi  voters 
are  not  thereby  deprived  of  any  protection  or 
benefit  In  casting  their  ballot.  The  Inconven- 
ience is  only  that  which  Is  experienced  by  ev- 
ery one  who  votes  other  than  a  straight  ticket 
Such  Blight  inconvenience  to  the  voter  should 
be  endured,  rather  than  permit  the  advantage 
which  one  candidate  has  over  another  when 
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tbe  name  of  one  Is  placed  upon  the  ballot 
twice,  and  the  name  of  the  other  but  once. 

The  anhject  la  dearly  within  iec:ldatlTe  db* 
cretion,  and  that  body  haa  the  power  to  pro- 
vide that  the  name  of  each  candidate  shall 
appear  hot  once  apon  the  official  tmllot,  <a  It 
may  permit  tbe  name  to  appear  more  than 
once.  Whatever  InconTonience  there  may  be 
to  either  the  candidate  or  voter  In  such  cases 
does  not  rise  to  the  Importance  of  a  faUure  of 
equal  protection  or  benefit,  and  therefore  doea 
not  conflict  with  the  proTlslooa  of  the  second 
section  of  our  bill  of  rights.  When  rights  se- 
cared  by  the  constitution  seem  to  conflict 
when  applied  to  the  practical  affairs  <j£  men, 
the  general  assembly  Is  at  liberty  to  so  adjust 
the  matter  as  to  cause  the  least  Injury  to  tbe 
conflicUag  Interests,  and  thereby  protect  tbe 
rights  of  the  community  aa  a  whole.  The 
equal  protection  and  benefit  guarantied  by  the 
constitution  does  not  cover  every  little  incon- 
venlence  which  may  be  distorted  or  reasoned 
into  a  seeming  Inequality,  but  has  reference 
rather  to  cases  In  which  It  Is  attempted  by 
statute  to  grant  tights  <x  privileges  to  some 
which  are  withheld  from  others  in  the  same 
substantial  situation  or  relation.  The  case  of 
Fisher  v.  Dudley.  74  Md:  242,  22  AtL  2,  Is  cit- 
ed by  the  relators,  and  relied  upon,  to  show 
that  the  names  of  candidates  na^  appear 
more  than  once  on  the  offldal  ballot.  In  that 
ease  the  power  of  the  l^sbiture  to  pass  the 
act  was  not  questioned,  but  the  case  involved 
the  construction  of  a  statute,  whldi  did  not 
prohibit  tbe  name  from  appearing  more  than 
once  on  the  official  ballot;  and  the  court  held 
that,  not  being  prohibited,  It  ml^t  properly 
ai^ear  as  many  times  as  nominations  of  the 
same  person  bad  been  made  by  different  par- 
ties. Such  was  the  practice  In  this  state,  un- 
der a  similar  statnte,  before  the  enactment  of 
tbe  present  statute.  The  Maryland  case 
would  therefore  be  an  authority  to  show  that 
our  practice  was  right  under  the  former  stat- 
ute, but  It  can  have  no  bearing  upon  the  ques- 
tion as  to  whether  the  general  assembly  haa 
the  power  to  prohibit  tbe  names  from  appear- 
big  more  than  once  opon  tbe  official  ballot 
The  case  of  Todd  v.  Board,  104  Mich.  474,  <B 
N.  W.  S6i,  and  64  N.  W.  498,  Is  very  much 
like  the  present  case,  and  ful^  supports  the 
conclusions  here  reached.  We  regard  the  act 
in  question  as  clearly  within  the  power  of  the 
general  assembly,  and  tberefore  a  valid  law. 
Writ  refused. 


(56  Oblo  8L  217) 

TOLEDO  COMMERCIAL  CO.  v.  GLBN 
MANDF'G  CO. 

CBnpreme  Court  of  Ohio.    Nov.  IT,  1896.) 

VoRKias  Stock  Corpobatioks  —  Right  to  do 

BCSTNBSa — ReQITIRBMBKTS  fob  CRItTlPiOATB. 

The  act  of  May  19,  1894  (&1  Ohio  Laws, 
pp.  355,  356),  which  provides  "that  no  foreign 
stock  corporation^  oth»  than  a  banking  and  in- 
surance corporation,  shall  do  business  In  this 
state  without  first  havioK  procured  from  the 
secretary  of  state  a  certificate  that  it  has  com- 


plied with  all  the  requirements  of  law  to  au- 
thorize it  to  do  businpss  in  the  state,"  etc.,  and 
that  no  such  "corporation  doing  business  la  this 
state  without  such  certificate  shall  nmlntaln 
any  action  in  this  state  upon  any  contract  made 
by  it  In  this  state  until  it  shall  have  procured 
such  certificate,"  etc.,  does  not  apply  to  a  for- 
eign corporation  whose  business  within  the  state 
consists  merely  of  selling  through  traveling 
aeents,  and  delivering  goods  manufactured  out-' 
Bide  of  the  state. 
(Sytlabns  by  the  Court.) 

Error  to  circuit  court,  Lucas  county. 
Action  Ixy  the  Qlen  Manufacturing  Company 

against  tbe  Toledo  Commercial  Company. 

The  petition  declared  upon  an  account  for 
two  bills  of  paper  sold  by  the  manufacturing 
company,  a  Massachusetts  corporation,  hav- 
ing its  home  office  and  principal  place  of  busi- 
ness at  Boston,  to  the  Commercial  Company, 
an  Ohio  corporation.  By  its  answer  the  de- 
fendant company  set  up  that  the  paper  was 
sold  and  delivered  at  Toledo,  Ohio,  and  that 
all  transactions  and  negotiations  respecting  the 
matter  were  carried  on  at  that  place;  also,  in 
substance,  alleged  that  the  plaintiff  company 
had  not  compiled  with  tbe  requirements  of  the 
statute  giving  foreign  corporations  authority 
to  do  business  In  Ohio,  but  was  doing  busi- 
ness In  tbe  state  in  violation  of  law,  and  was 
without  power  to  maintain  the  action.  A  de- 
murrer to  this  answer  was  sustained  by  the 
common  pleas,  and,  defendant  not  desiring  to 
further  plead,  a  Judgment  was  rendered  for 
tbe  amount  of  plalntlCC's  dalm,  which  Judg- 
ment was  affirmed  by  tbe  circuit  court  To 
reverse  these  Judgments  the  present  proceed- 
ing in  error  is  brought.  Afiirmed. 

Hamilton  &  Klrby,  for  plaintiff  In  error. 
Potter  &  Emory,  for  defendant  In  error. 

SPEAR,  J.  (after  stating  the  facts).  The 
question  arising  upon  the  record  Is  whether 
or  not  the  facts  appearing  by  i>etltion  and  an- 
swer bring  tbe  case  within  the  operation  of 
the  act  of  May  19,  1894  (91  Ohio  Laws,  355, 
350),  wblcb  provides  that  no  foreign  stock  cor- 
poration other  than  banking  and  insurance 
shall  do  business  In  this  state  without  pro* 
curing  from  the  secretary  of  state  a  certificate 
that  It  has  complied  with  all  tbe  requirements 
of  law  to  authorl^  It  to  do  business  in  this 
state.  No  such  foreign  stock  corporation  do- 
ing business  In  this  state  without  such  certifi- 
cate shall  maintain  any  action  In  this  state 
upoQ  any  contract  made  by  It  in  this  state  un- 
til it  shall  have  procured  such  certificate. 
Then  follow  certain  requisites  which  tbe  stat- 
ute requires  of  forelgu  stock  corporations  be- 
fore such  certificate  sliall  be  Issued,  viz.  the 
filing  with  the  secretary  of  state  of  a  sworn 
copy  of  Its  charter,  or  a  certificate  of  incorpo- 
ration, and  a  statement  under  Ito  corporate 
seal  stating  the  amount  of  Its  capltel  stock,  the 
business  or  objects  of  tbe  corporation  which 
it  Is  engaged  in  or  pn^oses  to  engage  In  with- 
in this  stete,  and  the  place  within  this  state 
which  is  to  be  ite  principal  place  of  busteeas, 
and  designating  hi  tbe  manner  prescribed  In 
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the  Code  a  pemm  upon  whom  proc^  against 
such  corporation  may  be  served  within  the 
Btate.  It  may  be  remarked,  In  passing,  that 
the  allegatloD  in  the  answer  that  the  plaintiff 
company  was  doing  business  In  thia  state  can- 
not aid  the  pleading  unless  it  can  be  shown 
that  the  performing  of  any  act  In  the  nature 
of  a  business  transaction  In  the  state  is  a  doing 
of  business  agaiust  the  terms  of  the  statute. 
No  fact  is  stated  which  wiU  assist  the  court 
tn  determining  wbetb«r  the  claim  was  tme 
as  applied  to  the  contention  of  the  parties  here, 
and,  unless  every  business  act  In  the  state  Is 
forbidden  wl&out  suc^  certificate  having  first 
been  obtained.  It  is  but  the  statement  of  a  legal 
conclusion.  It  Is  to  be  farther  noted  that 
there  Is  no  averment  In  the  answer  that  the 
goods  were  manufactured  In  the  state  of  Ohio, 
and,  In  the  absence  of  such  averment,  the 
natnra!  Inference  would  be  that  they  were 
manufactured  in  the  state  of  Massachnsetts, 
Inasmuch  as  the  petition  shows  that  the  plain- 
tltr  company  is  a  corporation  at  that  state* 
having  its  principal  place  of  bustneas  In  Bos- 
ton. 

The  qaestion,  therefore.  Is:  Is  the  sale  and 
delivery,  within  the  state  of  Ohio,  by  a  cor- 
poration of  another  state,  of  goods  manufac- 
tured without  the  state  of  Ohio,  the  "doing 
of  business"  In  this  state,  within  the  mean- 
ing of  the  statute?  It  Is  contended  by  plain- 
tiff In  error  that,  aa  held  In  Telegraph  Go.  v. 
Mayer,  2S  Ohio  St  621:  "Foreign  corpora- 
tions can  exercise  none  of  their  franchises  or 
powers  within  this  state  except  by  comity 
or  legislative  consent.  That  consent  may  be 
upon  such  terms  and  conditions  as  the  gen- 
eral assembly,  under  its  legislative  power, 
may  interpose."  And  further,  that  under  the 
facts  there  Is  no  question  of  Interstate  com- 
merce Involved,  because  the  sales  and  deliv- 
ery were  at  Toledo,  Ohio;  and  a  clear  case 
is  thus  made  of  a  foreign  corporation  under- 
taking to  maintain,  without  having  complied 
with  the  terms  of  the  statute,  an  action 
which  the  statute  permits  only  upon  the  con- 
dition precedent  of  a  compliance  with  Its 
terms.  The  general  proposition  announced 
In  the  Mayer  Case  is  established  law.  But 
it  Is  there  applied  to  facts  which  admittedly 
Showed  that  the  telegraph  company  was  the 
owner  of  lines  of  telegraph  In  Ohio,  main- 
taining offices,  and  transacting  as  folly  as  In 
the  state  where  Incorporated  (New  York)  a 
general  telegraph  business;  and  the  question 
involved  was  whether  such  a  MHporatlon 
could  be  required  to  pay  a  tax  on  gross  re- 
ceipts In  Ohio  of  its  telegraph  lines,  which 
transactions  were  clearly  an  exercise  of  cor- 
porate franchises  and  powers.  The  decision 
falls  to  cover  the  case  before  us.  In  arriving 
at  the  meaning  of  the  statute  It  Is  the  duty 
of  the  court  to  avoid,  if  practicable,  giving 
to  It  such  constructlou  as  will  render  It  void 
or  inoperative.  Whatever  view  might  have 
been  entertained  If  the  question  with  respect 
to  interstate  commerce  were  an  open  one.  it 
Is  iioWf  as  applied  to  facta  like  those  in  the 


case  at  bar,  settled  that  the  attempt  to  for- 
bid sales  of  this  character  is  an  interference 
with  Interstate  commerce,  and  is  beyond  the 
power  of  the  leglslatnres  ot  the  several 
states.  The  holdings  are  numerous  that  it  la 
the  right  of  persons  and  of  corporations  re- 
siding In  one  state  to  contract  and  sell  their 
commodities  In  another,  unrestrained,  except 
where  restraint  Is  Justified  under  the  police 
power.  This  rule  does  not  deny  the  power 
of  any  state  to  Impose  conditions  upon  the 
right  of  foreign  corporations  to  establish 
themselves  within  Hs  boundaries  for  the  per- 
formance generally  of  their  business  Involv- 
ing  the  exercise  of  corporate  franchises  and 
powers,  but  does  hold  that  the  selling  through 
trardlng  agents  and  delivering  of  goods 
manufactured  outside  of  the  state,  does  not 
fall  directly  within  the  purview  of  their  cw> 
porate  powers.  The  pertinent  provision  of 
the  federal  c<m8tituti(Hi  is  that  "the  citizeDa 
of  each  state  abati  be  entitled  to  all  the  privi- 
leges and  immunities  of  citlsena  in  the  sev- 
eral states,"  and  that  instrument  gives  to 
congress  power  "to  regulate  CMnmerce  •  •  • 
among  the  several  states."  The  distinction 
to  be  noted  is  that  the  sale  and  deUvoy  of 
merchandise  la  a  right  possessed  In  common 
by  all  the  dtizens  of  the  state.  The  exercise 
of  corporate  franchises  and  powers  is  not. 
It  Is  a  special'  privilege  conferred  only  on 
corporations.  And  the  sale  and  delivery  in 
one  state  of  goods  manufactured  In  another 
state  by  a  citizen  of  that  state  is  interstate 
commerce.  Amid  a  score  of  authorities  It  is 
sufficient  to  cite  Manufacturing  Go.  v.  Fergu- 
son. 113  U.  S.  727,  6  Sup.  Ct.  739;  Bobbins 
V.  Shelby  Co.,  120  U.  S.  4S9,  7  Sup.  Ct.  692; 
Horn  Sliver  Min.  Oo.  v.  New  York,  143  U.  8. 
314,  12  Sup.  Ot  403;  Brennan  v.  Oity  of  Ti- 
tusviUe,  153  U.  S  289,  14  Sup.  Ot  829;  and 
Colt  V.  Sutton,  102  Mich.  824,  60  N.  W.  690. 
The  declsi(Hi8  of  the  supreme  court  of  the 
United  States  are  controlling.  They  forbid 
the  exercise  by  the  legislature  of  the  power 
claimed  by  the  plaintiff  in  error,  and  hence 
Its  construction  of  the  statute  cannot  be 
maintained,  because  It  would  result  In  a  con- 
flict upon  a  question  as  to  which  question 
the  authority  of  the  general  government  is 
paramount  to  the  govemmrats  of  the  states. 

But  If  it  were  determined  that  the  power 
exists,  do  the  terms  of  the  act  bear  the  con- 
struction contended  for?  The  act  requires, 
on  the  part  of  a  foreign  corporation,  a  show- 
ing of  its  condition,  Ite  capital  stock,  the 
business  It  proposes  to  engage  in  within  the 
state,  and  a  designation  of  a  place  as  a  prin- 
cipal place  of  business,  and  of  a  person  upon 
wiiom  process  against  It  may  be  served,  and 
such  person  must  have  an  office  at  the  prin- 
cipal place  of  business.  He  la  given  authori- 
ty to  maintain  actions  in  the  courts  of  the 
state.  And  where  the  agent  dies  or  resigns 
the  corporation  Is  required  within  30  days 
to  appoint  another.  For  the  certificate  of  the 
secretery  of  stete  a  fee  is  to  be  paid,  firom 
$1&  to  ^0,  according  to  amount  of  cai^tal 
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stock.  Wby  should  all  this  machinery  be 
necessary  In  case  of  a  sale  and  delivery  of 
goods?  Of  what  Importance  Is  it  to  know 
the  amount  of  capital  stock  In  order  to  per- 
mit the  sale?  Why  Is  a  principal  place  of 
business  of  consequence  when  the  business 
may  be  only  one  sale?  Why  require  a  gen- 
eral agent  and  an  office  In  a  specified  place 
when  the  sale  is  to  be  made  by  an  Itinerant 
agent  anywhere  In  the  state?  Do  not  these 
provisions  Imply  that  the  purpose  of  the  act 
Is  exactly  what  is  stated  In  the  title,  viz. 
"An  act  to  regulate  foreign  stock  corpora- 
tions"? And  does  this  not  mean  their  regu- 
lation In  respect  of  their  exercise  of  corx>o- 
rate  franchises  and  powers?  The  provisions 
of  the  law  are  not,  as  It  seems  to  us,  conslst- 
'  ent  with  an  Intent  to  Interfere  with  the  en- 
joyment by  corporations  of  other  states  of 
the  OTdlnary  privlJeges  enjoyed,  as  matter  of 
right,  by  citizens  of  the  states  generally;  and 
hence  the  act  does  not  apply  to  sates  and  de- 
livery of  goods  such  as  are  shown  by  the 
rt^cord  In  this  case. 

A  point  Is  made  that,  for  all  that  appears 
In  the  answer,  the  Glen  Company  may  be  a 
banking  or  insurance  corporation.  It  Is  not 
worth  while  to  take  time  to  discuss  this,  for 
it  Is  not  pretended  that  It  Is  such  a  corpora- 
tion, and  an  amendment  would  easily  cure 
that  defect,  were  the  answer  otherwise  suffi- 
cient. 

Ad  act  Is  found  lu  the  volume  of  Ohio 
Laws  heretofore  cited,  at  page  272,  relating 
to  the  regulation  of  foreign  corporations  do- 
ing business  in  this  state.  But  this  act  Is 
not  relied  upon  by  plaintiff  In  error,  and  Its 
bearing  upon  this  case  Is  not,  for  that  rea- 
son, b«e  considered.  Judgments  aflbmed. 


(56  Oblo  St.  ZIQ) 

HAIiE  T.  STATB. 
(Supreme  Court  of  Ohio.    Nov.  17,  1896.) 
CONTBMPT  OF  CoDRT— Power  to  PoiriaH— Abbiooh- 

mST  OF  POWBR  IV  LBOI8LAT0BB— Rb- 
MOVAL  OF  WlT.SBSB. 

1.  The  general  assembly  Is  without  authority 
to  abridge  the  power  of  a  court  created  by  the 
constitntiou  to  punish  contempts  summarily, 
anch  power  being  inherent,  and  necessary  to 
the  exercise  of  judicial  functions;  and  sections 
6906,  6907,  Rev.  St.,  will  not  be  so  construed 
as  to  impute  to  the  general  sBsembly  an  inten- 
tion to  abridge  such  power. 

2.  RonoTing  a  witness  from  the  county  of  his 
residence,  where  he  was  under  subpoena  to  at- 
tend upon  the  trial  of  a  cause  pending,  with  the 
purpose  and  effect  of  preventing  his  appearance 
open  the  day  of  trial,  being  a  wrongful  act, 
which  obstructs  the  administration  of  justice, 
is  a  contempt  of  court.  Baldwin  t.  State,  11 
Ohio  St.  681,  overruled. 

Hlnshall,  J.,  dissenting. 
(SyllabuB  by  the  Court.) 

Error  to  clrcolt  court,  Jackson  county, 
William  T.  Hale,  being  convlctecl  of  con- 
tempt, brings  error.  Affirmed. 

The  plaintiff  In  error  seeks  a  reversal  of  the 
Judgment  of  the  circuit  court,  affirming  a  judg- 
ment of  the  conunou  pleas  court  of  JacksiHi 


county  finding  him  guilty  upon  an  Information 
for  contempt  of  court  and  adjudging  him  to 
pay  a  fine  of  $500  and  the  costs  of  prosecution. 
The  information  ctiarged,  in  substance,  that 
on  the  28th  of  November,  1803,  a  witness 
named  was  imder  eubpcena  to  appear  before 
said  court,  at  Its  session  ou  December  1,  18^, 
to  testify  upon  the  trial  of  an  Indictment  char- 
ging Hale  with  a  felony;  that  the  accused, 
knowing  that  said  witness  was  under  sub- 
poena and  that  she  would  be  a  material  wit- 
ness against  him  .on  the  trial  of  said  ]ndic^ 
ment,  by  promising  to  pay  her  expenses,  and 
other  promises,  induced  her  to  leave  said  coun- 
ty, and  did  take  her  from  the  county,  and  be- 
yond the  reach  of  the  process  of  said  court, 
thereby  preventing  the  appearance  of  said  wit- 
ness at  said  trial,  and  obstructing  the  admin- 
istration of  Justice.  On  Hale's  plea  of  not 
guilty,  the  evidence  was  heard  by  the  court, 
and  the  accused  found  guUty.  His  motions' 
for  a  new  trial  and  In  arrest  of  Judgment  were 
overruled.  The  latter  motion  challenged  the 
Jurisdiction  of  the  court  and  the  sufficiency  of 
the  infonnatlon. 

Elmer  a  Powell,  for  plaintiff  In  emv.  John 
W.  H^ns  and  John  T.  Moore,  for  the  State. 

SHAUCK,  J.  (after  stating  the  facts).  The 
case  submitted  to  us  concedes  that  the  evi- 
dence produced  In  the  court  of  common  pleas 
established  the  allegations  of  the  information. 
The  question  of  law  presented  by  the  record 
here  Is  whether  that  court  erred  in  overroUng 
the  motion  in  arrest  of  Judgmoit,  which  chal- 
lenged the  sufficiency  of  the  information  and 
the  jurisdiction  of  the  court  to  try  the  accused 
summarily.  We  do  not  understand  counsel 
for  the  plaintiff  In  error  to  deny,  either  that 
the  act  charged  was  a  contempt  at  commm 
law,  or  that  the  court  may  punish  sammarlly 
any  act  which,  under  the  statute,  is  a  contempt 
of  court.  Their  contention  is  that  It  Is  with- 
in the  authority  of  the  legislature  to  abridge 
the  power  of  courts  in  this  regard,  and  that 
such  authority  has  been  exercised  In  the  en- 
actment of  sections  6006  and  0907  of  the  Re- 
vised Statutes,  which  make  certain  acta,  for- 
merly punishable  as  contempts,  punishable  by 
Indictment  as  "offenses  against  public  Justice." 
The  former  section  provides  for  the  punish- 
ment of  persons  who,  in  the  manner  pointed 
out,  evade  .the  service  of  subpoenas,  or  refuse 
to  appear  and  testify  after  service.  It  con- 
tains the  express  provision  that  "this  sectioD 
shall  not  prevent  summary  proceedings  for 
contempt"  The  latter  section  provides  for 
the  pimlshment  of  persons  who  "corruptly,  or 
by  threats  or  force,  endeavor  to  Induence,  In- 
timidate, or  Impede  any  Juror,  witness,  •  •  • 
In  the  discharge  of  his  duty,"  etc.;  and  It  Is 
not  by  any  express  provision  made  cumulative 
to  summary  proceedings  for  contempt.  It  is 
said  that  the  actual  removal  of  the  witness 
from  the  Jurisdiction  of  the  court,  which  this 
information  charges,  is  wholly  comprehended 
Within  the  attempt  to  Influence  to  which  the 
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statute  affixes  a  penal^;  and  that,  from  the 
omission  of  words  making  the  section  cumula- 
tive to  snmmary  proceedings  for  contempt, 
It  results  that  It  Is  excIoslTe  of  such  proceed- 
ings. 

However  justifiable  this  Inference  might  be, 
If  a  proper  view  comprehended  the  provl^(ms 
of  the  statute  alone.  It  will,  according  to  a 
famlUar  role,  be  a  sufficient  reason  for  reject- 
ing It,  If  It  leads  to  such  an  Interpretation  of 
the  statute  as  would  Impute  to  the  general 
assembly  an  Intention  to  exerdse  power  which 
it  does  not  possess.  The  difference  between  the 
jurisdiction  of  courts  and  their  inherent  pow- 
ers Is  too  important  to  be  overlooked.  In  con- 
stitutional goTemments  their  jurisdiction  is 
confen-ed  by  the  provisions  of  the  cwatltn- 
tlons  and  of  statutes  enacted  in  the  exercise 
of  legislative  authority.  That,  however,  Is  not 
true  with  respect  to  such  powers  as  are  neces- 
sary to  the  orderly  and  efficient  exerdse  of 
jurisdiction.  Such  powers,  from  both  their 
nature  and  their  ancient  exercise,  must  be  re- 
garded as  Inherent.  They  do  not  depend  up- 
on express  constltutioDal  grant,  nor  In  any 
sense  upon  the  legislative  will.  The  power 
to  maintain  order,  to  secure  the  attendance  of 
witnesses  to  the  end  tliat  the  rights  of  par- 
ties may  be  ascertained,  and  to  enforce  pro- 
cess to  the  end  that  eftect  may  be  given  to 
jndgments,  must  Inhere  In  every  court,  or  the 
purpose  of  Its  creation  falls.  Without  such 
power,  no  other  could  be  exercised.  When 
constitutional  governments  were  established 
upon  this  continent,  there  was  general  famil- 
iarity with  the  course  of  judicial  proceedings 
in  the  administration  of  the  common  law. 
This  power  had  long  been  exercised  by  courts 
as  inherent.  It  was  within  every  conception 
of  a  judicial  court.  The  view  of  the  subject 
then  generally  taken  was  stated  by  Chief  Jus- 
tice MoKean,  in  1788:  "Not  only  my  breth- 
ren and  myself,  but  likewise  all  the  judges  of 
England,  think  that,  without  this  power,  no 
court  could  possibly  exist;  nay,  that  no  con- 
tempt could,  indeed,  be  committed  against  us, 
we  should  be  so  truly  contemptible.  The  law 
upon  this  subject  Is  of  Immemorlnl  antiquity, 
and  there  Is  not  any  period  when  It  can  he 
said  to  have  ceased  or  discontinued."  Respub- 
llca  V.  Oswald,  1  Dall.  329.  The  power,  there- 
fore, arose  upon  the  creation  of  a  court,  be- 
cause It  was  Implied  in  every  conception  of  a 
court.  A  people  does  not  lose  majesty  by 
achieving  liberty.  The  powers  of  government 
are  the  same,  whatever  may  be  the  form. 
Here  the  people,  possessing  all  governmental 
power,  adopted  constitutions,  completely  dis- 
tributing It  to  appropriate  departments.  They 
created  courts,  and.  In  some  Instances,  au- 
thorized the  legislatures  to  create  others.  The 
courts  so  created  and  authorized  liave  all  the 
powers  which  are  necessary  to  their  efficient 
action,  or  embraced  within  their  commonly  re- 
ceived definition.  The  power  In  question  was 
lodged  permanently  in  the  courts,  to  be  exer- 
cised by  those  who,  for  the  time  being.^may 
oe  charged  with  the  performance  of  judicial 


duties.  Bnt  Judges  may  not  remain  In  office 
and  resign  tbelr  functlcns. 

The  suggestion  that  this  power  may  be 
abused  raises  no  doubt  as  to  Its  existence. 
In  the  Virginia  convention,  assembled  to 
adopt  or  reject  the  proposed  federal  consti- 
tution, JTohn  Marshall  answered  this  sugges- 
tion, and  anticipated  every  occasion  upon 
which  It  may  be  urged:  "All  delegated  pow- 
er is  liable  to  be  abused.  Arguments  drawn 
from  that  source  go  in  direct  opposition  to 
all  Kovemment,  and  in  recommendation  of 
anarchy."  In  making  the  constitutional  dis- 
tribution of  the  powers  of  government,  the 
people  assumed  that  the  several  departments 
would  be  equally  careful  to  use  the  powers 
granted  for  the  public  good  alone.  Accord- 
ingly, we  hare  the  familiar  and  generally 
accepted  doctrine  that  none  of  the  several 
departments  Is  subordinate,  but  that  all  are 
co-ordinate.  It  la  not,  therefore,  within  the 
discretion  of  the  judicial  department  to  re- 
fuse to  enforce  a  criminal  statute  because  to 
it  the  prohibited  act  may  seem  Innocent,  or 
the  prescribed  penalty  excessive.  The  pow- 
er of  commitment  for  contempt  has  long 
been  regarded  as  Inhertng  In  l^lslatlve  bod- 
ies. It  Is  not  expressly  granted.  If  It  were 
not  Inherent,  It  could  not  be  created  by  the 
act  of  the  legislature  Itself.  The  existence 
of  that  power  was  recognized  by  this  court 
in  Ex  parte  Dalton,  44  Ohio  St  142,  0  N.  E. 
136.  The  power  we  now  assert  is  correla- 
tive of  that  which  was  there  recognized. 
That  it  is  not  competent  for  the  legislature 
to  abridge  the  power  of  courts  to  punish 
summarily  such  wrongful  acts  as  obstruct 
the  administration  of  justice  has  been  held 
In  well-considered  cases.  The  conclusion  Is 
a  necessary  Inference  from  the  very  numer- 
ous cases  in  which  it  has  been  held  that  the 
power  Inheres  In  courts  Independently  of  leg- 
islative authority.  A  power  which  the  leg- 
islature does  not  give,  It  cannot  take  away. 
If  power,  distinguished  from  jurisdiction,  ex- 
ists independently  of  legislation.  It  will  con- 
tinue to  exist  notwithstanding  legislation. 
From  the  numerous  cases  sustaining  these 
views,  the  following  ar^  selected,  because  of 
their  elal)orate  review  of  the  authorities  or 
their  clear  and  vigorous  statement  of  the 
principles  Involved:  State  v,  Frew,  24  W. 
Va.  416;  Little  v.  State,  90  Ind.  338;  Yates 
V.  Lansing,  6  Johns.  282;  State  v.  MorrlU, 
16  Aril.  384;  Arnold  v.  Com.,  80  Ky.  300; 
People  V.  Wilson,  64  III.  195;  In  re  Wooley, 
11  Bush,  95;  XI.  S.  V.  Hudson,  7  Cranch,  32; 
Watson  V.  Williams,  30  Miss.  331;  Darby's 
Case,  3  Wheeler,  Cr.  Cas.  1;  Neel  v.  State, 
4  Eng.  (Ark.)  259;  State  v.  Matthews,  37  N. 
H.  450;  Cartwrlght's  Case,  114  Mass.  230. 

In  the  case  before  us,  a  court,  created  by 
the  constitution,  punished  summarily  as  for 
J.  contempt,  one  guilty  ot  a  wrongful  act 
which  Interfered  with  the  exercise  of  Its 
jurisdiction.  Upon  a  careful  examination  of 
the  reported  cases,  we  find  but  one  which 
seems  to  deny  Its  power  to  do  so.   We  are 
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not  concuned  with  cases  wblch  hold  that 
tto  power  may  be  exercised  courts  or 
legislative  bodies  only  when  they  are  pro- 
ceeding within  the  sphere  of  duty  when  the 
alleged  contempt  Is  committed. .  Howerer 
clear  It  may  seem,  from  a  consideration  of 
the  principles  InTolved.  that  the  authority 
conferred  by  the  constitution  upon  the  leg- 
islature to  create  ad^tioual  courts  has  refer- 
ence only  to  courts  with  all  the  attributes 
and  Inherent  powers  that  are  requisite  to 
the  efficient  performance  of  judicial  duties, 
we  are  not  novr  concerned  with  any  report- 
ed case  which  holds  that  the  legislature  may 
create  a  Judicial  tribunal  without  power  to 
enforce  respect  for  Its  sessions,  its  writs,  or 
Its  process.  We  are  mindful  that,  in  reTiew- 
lag  the  Judgment  of  the  circuit  court  In  this 
case,  we  are  exercising  Jurisdiction  con- 
ferred by  the  statnte,  as  was  the  circuit 
court,  when  it  reviewed  the  Judgment  of  the 
court  of  common  pleas.  This  we  do,  with- 
out doubt  as  to  the  validity  of  the  statute 
which  authorizes  the  review.  It  does  not  In 
any  manner  or  to  any  degree  limit  the  pow- 
er of  the  Judicial  department  of  the  govern- 
ment of  the  state.  Its  object  Is  to  diminish 
as  much  as  may  be  the  liability  of  the  pow- 
er to  abuse,  but  without  assuming  a  reviso- 
ry authority  in  another  department 

The  sections  of  the  statute  considered  do 
not  In  terms  seek  to  limit  the  Judicial  power 
considered,  and  It  would  be  Indecorous  to 
place  such  construction  upon  them  as  would 
impute  to  the  general  assembly  either  igno- 
rance of  the  limitations  upon  Its  authority  or 
a  purpose  to  transcend  them.  We  conclude 
that  the  insertion  of  the  provision  In  section 
6906,  making  its  provisions  cumulative  to 
sammary  proceedings  for  contempt,  was  not 
necessary  to  that  end,  and  that  its  omission 
from  section  6907  Is  not  significant.  In  Bald- 
win V.  State.  11  Ohio  St.  6S1,  without  state- 
ment of  reason  or  citation  of  authority,  a 
conclusion  Is  announced  apparently  In  con- 
flict with  the  views  here  expressed.  That 
case  Is  overruled.  Judgment  afQrmed. 

MINSHALI^  J.,  dissents. 


063  111.  603) 

STRAIN  V.  SWEENEY  et  al. 
(Snpreme  Coart  of  IlHnoiB.    Nov.  10,  1896.) 
Wills  —  Constkuotios  —  Gxecutort  Devise  — 

FaILVRB  of  IsSDR— "HEUtB"  CoKSTROKn 
AS  MBATfINO  *'CBILDaBK.*> 

1.  A  devise  to  testator's  son  D.,  "and  his  heirs 
forerer,  but,  io  cose  he  shonld  die  without  iesue 
of  his  body,  then  the  same  shall  go  to  the  heirs 
of  N.,  to  them  and  their  use  forever,"  vests  in 
D.  a  fee,  determinable  on  his  dying  without  chil- 
dren surviving  him;  and  hence  the  limitation 
over,  being  upon  a  definite  faiiore  of  iaeue,  Is 
valid  as, an  execntoir  devise. 

2.  Testator  deviaea  his  homestead  to  his  son 
D.,  "and  his  imn  forever,  but,  in  case  he  ahould 
die  without  issue  of  his  body,  then  the  same 
•hall  go  to  the  heirs  of  N.,  to  them-and  their 
use  forever."  When  the  will  was  made.  N,  had 
two  children,  which  fact  was  known  to  testa- 
tor,   ffrid,  that  the  limitation  over  to  the  heln 


of  N.  was  to  N.*s  chOdzen;  otherwise,  if  D. 
should  die  before  N.,  without  issue  of  hte  body, 
the  title  to  the  estate  would  be  in  alwyance. 

Error  to  circuit  court,  McLean  county;  Al- 
fred Sample.  Judge. 

Bin  by  PhiU^  Strain  against  Nelson  0. 
Sweeney  and  others  to  construe  a  will.  There 
was  a  decree  for  defendants,  and  plaintiff 
brings  error.  Affirmed. 

J.  B.  P<modc  A.  J.  BaXT,  and  Mayne  FoUock, 
for  plaintiff  In  error.  Owea  T.  Reeves,  for  de- 
f  aidants  tai  oror. 

UAQBUDER,  a  J.  TUB  Is  a  bill  filed  to 
the  Septembra  term,  1805,  of  tbe  ctecnlt  court 
of  BfcLean  county,  the  plahitlfl  in  error 
against  Melsoi  0.  Sweeney  and  his  two  dill- 
dren,  Nellie  Bell  Newton  and  Cora  May  Swee- 
ney, defendants  In  error,  maliUy  for  the  pm- 
pwe  of  C(»8tndng  the  will  of  Jos^  Sweeney, 
deceased,  who  died  on  or  about  December  21, 
1871,  leaving  a  will  dated  November  18,  1871. 
The  parties  agree  as  to  fiie  facta  as  herehi  sta^ 
ed.  The  defendants  answered  the  bill,  admit- 
ting all  the  material  facts.  The  plalntUf  In 
errw,  who  derives  title  by  mesne  conveyances 
from  Dennis  S.  Sweoiey,  one  of  the  devisees 
named  in  the  will,  to  Q>»  land  therein  devised 
to  said  Dennis,  claims  to  be  the  owner  In  fee 
of  the  property  In  cmtrovetsy,  while  the  de- 
fendants in  error  contend  that  Dennis  8.  Swee- 
ney toc^  only  a  determinate  fee^  upcai  tbe  fu- 
ture evmt  that  he  shoold  die  without  Issue  of 
his  body.  In  wUcta  event  tbe  devise,  as  to  the 
h^  <A  Nelson  C  Bweeoey.  was  to  take  effect 
as  an  executory  devise.  The  circuit  court  dis- 
missed Ihe  bill,  and  tbe  present  writ  of  otot  Is 
sued  oat  for  tbe  poipose  of  reviewing  sndi  d» 
cree  of  dismissal. 

Tie  first  clause  of  the  will  of  Jos^  Swee- 
ney, and  that  m  whicib  ttie  present  omtroverBy 
hlnises,  Is  as  follows:  **I  give,  devise,  and  be- 
queath to  my  son  Dennis  8.  Sweeney  my  home- 
stead, situate  on  the  northeast  comer  of  Doug- 
las and  Bvans  streets,  In  the  dty  of  BbxHUtog- 
ton,  Illinois,  except  a  strip  of  land  belonging 
thereto,  fifty  feet  wide,  across  the  east  aid  of 
my  homestead  grounds,  to  hbn  and  Us  heirs 
forever.  Bat,  in  ease  be  should  die  without  Is- 
sue of  his  body,  tiien  the  same  shall  go  to  the 
beiro  of  Nels(m  C.  Sweeny,  to  them  and  their 
use  fbrever."  By  the  second  clause  the  testa- 
tor gives,  devisee,  and  bequeaths  to  his  son  Nel- 
son G.  Sweeney,  one  oS  the  defendants  In  ec- 
ror,  00  acres  off  the  west  ^de  of  a  farm  owned 
him,  **to  him  and  his  heirs  forever."  By 
the  third  clause  be  i^ves,  etc,  to  his  grand- 
daughter Margaret  Ida  Maple  the  remainder 
of  said  farm,  and  20  acres  besides.  By  the 
fourth  clause  be  gives,  etc.,  to  his  grandson 
Edwhi  A.  Maide  the  strip  BO  feet  wide  reserved 
from  the  bequest  to  his  son  D«ml8,  with  cer- 
tain restrictions  apm  ItB  alieoaUon,  and  also 
aU  his  personal  property  after  payment  of 
his  debts,  but  with  a  provision  that  out  of  his 
posonal^  shall  be  erected  by  his  ezecafcors  two 
tombstones,  not  to  coat  more  than  9300,— one 
at  his  own  grave,  and  the  oOkx  between  tbe 
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graves  of  his  wife  and  datigbter.  By  the  fifth 
clause  he  derlses  to  his  said  granddaughter  a 
strip  of  land,  being  a  private  road  on  a  certain 
farm.  By  the  last  clause  he  appoints  bis  sons, 
Dennis  S.  Sweeney  and  Nelson  C.  Sweeney,  his 
executors.  It  Is  admitted  that  Dennis  S.  Swee- 
ney Is  still  alive,  and,  up  to  the  time  of  filing 
the  answer  In  this  caos^  has  bad  no  issue  of 
his  body;  that  Nelson  C.  Sweeney  is  still  alive, 
and  Is  t2ie  only  qualified  executor  of  the  will  of 
Jos^  Sweeney;  that  Nettie  Bell  Newton  (for- 
merly Nettle  BeU  Sweeney)  and  Cora  May 
Sweeney  are  the  only  diUdreo  of  Nelstm  C. 
Sweeney,  and  were  In  being  at  fhe  time  erf 
making  said  will. 

It  Is  claimed  that  Dennis  8.  Sweeney  took  a 
fee-simple  title  to  the  property  devised  to  him 
In  the  first  clause  of  the  will,  find,  in  support  of 
this  position,  reliance  Is  placed  upon  the  recent 
cases  of  Ewhlg  v.  Barnes,  156  111.  61,  40  N.  B. 
825,  and  SUva  v.  Hopkinson.  158  111.  387.  41  N. 
E.  1013.  In  regard  to  these  two  cases  we  have 
recently.  In  the  case  of  Olover  v.  Ooadell,  163 
in.  566,  46  N.  B.  173,  used  the  following  lan- 
guage: "TbSB  court  lias  held  In  a  number  of 
cases  that,  although  a  fee  cannot  be  limited 
upon  a  fee  by  deed,  yet  H  can  be  so  limited  by 
will,  by  way  of  executory  devise.  Ackless  v. 
Beekrlght,  Breese,  76;  Slegwald  v.  Slegwald, 

37  111.  430;  McCampbeU  v.  Mason,  151  111.  500, 

38  N.  B.  672;  Smith  v.  Klmbell,  153  111.  368,  33 
N.  B.  1029;  Palmer  t.  Oook,  150  111.  300,  42 
N.  B.  796.  The  case  of  Bwing  v.  Barnes,  156 
lU.  61,  40  N.  B.  325,  so  far  as  It  holds  to  the 
contrary.  Is  overruled.  The  language  used  in 
Silva  V.  Hopkinson,  158  IlL  386,  41  N.  B.  1013, 
should  be  construed  as  applicable  only  to. the 
facts  of  that  case,  and  not  as  contravening  the 
doctrine  of  Slegwald  v.  Slegwald,  supra,  and 
the  other  cases  of  a  Bke  cbaiacter  above  refer- 
red to." 

Undoubtedly  the  following  words  in  the  flrat 
clause  of  Joseph  Sweeney's  will,  "I  give,  de- 
vise, and  bequeath  to  my  son  Dennis  S.  Sweeney 
my  homestead,  *  *  *  to  bim  and  bis  heli-s 
forever,"  would.  If  they  stood  altme,  vest  in 
falm  the  fee-simple  title  to  the  property  In  ques- 
tion. Since,  at  common  law.  a  fee  cannot  be 
limited  upon  a  fee,  the  limitation  over,  con- 
tained In  the  foUowhig  words,  "But,  in  case 
he  should  die  without  issue  of  his  body,  then 
the  same  shall  go  to  the  heirs  of  Nelson  C. 
Sweeney,  to  them  and  their  use  forever,"  can 
only  be  sustained,  if  sustained  at  aJl,  as  an  ex- 
ecutory devise.  The  only  question,  then,  is 
whether  the  contingency  upon  which  the  limita- 
tion Is  to  take  place  Is  so  remote  as  to  make  a 
limltaticm  void.  Do  the  words  referring  to  the 
dm.tti  of  Dennis  S.  Sweeney  without  issue  of 
his  body  mean  a  general,  indefinite  failure  of 
Issue  (that  is,  a  failure  at  the  death,  or  at  a 
time  afterwards),  or  do  they,  when  amsldered 
In  cocmectitm  with  all  the  other  words  in  the 
clause  in  which  they  occur,  Import  a  definite 
failure  of  issue?  If  they  cannot  be  construed 
otherwise  than  as  meaning  an  indefinite  failure 
of  issue,  the  limitation  is  void  for  remoteness; 
bat  U  tb«y  can  be  construed  aa  inqwrtlng  a 


definite  failure  of  lame  (that  is  to  say,  if  they 
can  be  construed  as  referring  to  the  death  of 
Dennis  S.  Sweeney  without  Issue  of  his  body, 
or  children,  living  at  the  time  of  bis  death), 
the  llmitatl(m  over  is  valid,  as  not  contraven- 
ing the  rule  against  perpetuitiea.  Smith  r. 
Kimbell,  153  IlL  368,  38  N.  B.  1029;  Summed 
V.  Smith,  127  lU.  646,  21  N.  B.  191.  The  test- 
bot^ES  lay  down  the  general  rule  that  where  a 
devise  Is  to  one  and  his  heirs,  with  a  devise 
over  "if  he  die  without  issue,"  or  "wltboot 
having  issue,"  and  with  no  explanatory  words 
defining  the  time  to  whldi  tUs  contingency  !■ 
to  apply,  it  will  be  construed  to  be  a  general 
failure  of  Issue  at  any  time,  however  Indefinite 
or  remote,  and  vrtilch  may  not,  therefore,  bap- 
pen  for  many  gena^tlons.  But  the  ded8l<Hii 
upon  this  subject  are  exceedin^^  arUtrarr, 
and  without  much  foundation  In  reason  or  com- 
mon sense.  Sence  courts  will  seize  hold  ot 
slight  circumstances  to  give  to  executory  de- 
vises a  construction  which  regards  the  failure 
of  Issue  as  relating  to  a  definite  period  of  tJme. 
Smith  V.  Kimbell,  supra.  The  construction  of 
the  words  as  Importing  an  indefinite  failure  of 
Issue  will  give  way  to  any  explanatory  words 
In  the  context  which  can  be  Interpreted  as  fix- 
tug  the  time  of  the  failure  at  the  death  of  the 
first  taker.  The  words  here  are  not,  "If  he  die 
without  issue,"  or  "without  having  issue,"  but 
they  are,  "in  case  he  should  die  without  Issue 
of  his  body,  then  the  same  shall  go  to  the 
heirs,"  etc.  The  supreme  court  of  the  United 
States  has  said:  "The  words  Issue  of  his  body* 
are  more  fiexlble  than  tbe  words  *helrs  of  his 
body,'  and  courts  more  readily  Interpret  tbe 
former  as  the  synonym  of  'children.'  and  a 
mere  descriptio  personarum.  than  the  latter.** 
Daniel  v.  Wbartenby,  17  Wall,  639.  In  Car- 
penter V.  Van  Ollnder,  127  111.  42,  19  N.  B. 
86S,  we  construed  the  words  "issue  of  their 
bodies"  as  meaning  "children."  In  Butler  v. 
Huestls,  68  lU.  594,  it  was  said  that  the  words 
'issue"  and  "children"  might  be  construed  In- 
terchangeably, in  order  to  effectuate  the  In- 
tention of  the  testator.  In  Summers  v.  Smith, 
127  lU.  645,  21  N.  B.  191,  It  was  said  that  ev- 
ery part  of  the  will  might  be  token  Into  con- 
sideration for  the  purpose  of  showing  that  the 
words  "heirs  of  body,"  which  are  less  flexible 
than  the  words  "issue  of  body,"  are  used  syn- 
onymously with  "children."  And  In  the  Sum- 
mers Case  it  was  held  that  the  words  "dying 
without  heirs  of  body"  meant  "dying  without 
leaving  such  belrs  of  hody  as  the  estate  would 
have  vested  In,  in  fee,  Instantly,  upon  tlie  death* 
of  tbe  Orst  taker,  as  children,"  etc. 

In  the  case  at  bar,  all  the  provisions  of  the 
will,  considered  together,  show  an  intention  on 
the  part  of  the  testator  to  provide  for  his  chil- 
dren and  grandchildren,  and  not  for  remote  is* 
sue.  By  tbe  first  clause  he  gives  a  part  of  his 
property  to  one  son;  by  the  second,  another  part 
to  another  son;  \jy  the  third,  another  part  to 
his  granddaughter;  by  the  fourth,  anotha  part 
to  his  grandson,  etc.;  showing  that  those  who 
were  In  his  mind  as  objects  of  bis  Iraunty,  were 
hif  Immediate  Issnek  tuch  as  lAilldrai  ud 
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granddiUdren,  and  not  remote  Issue.  The  time 
Intended  as  the  time  for  the  fafinre  of  the 
Issue  ot  his  body  was  the  death  of  the  first 
taker,  Dennis  S.  Sweeny,  bo  that  the  words, 
"In  case  he  should  die  without  Issue  of  bis 
body."  mean,  *iu  case  be  diould  die  without 
Issue  of  his  body  Uvlng  at  tl»  time  of  bis 
death";  that  la,  at  the  time  of  the  death  of 
Dennis  S.  Sweeney.  This  Is  apparant  fn»n 
the  nse  of  the  word  "then"  ta  the  c<»uiectIon  In 
which  It  here  occurs.  The  word  "thai,"  In  a 
gift  to  A.,  and,  If  A.  die  without  Issue,  then  to 
B.,  baa  been  held  In  many  cases  to  be  a  word 
of  reference  or  reasoning,  as  merely  Indicating 
a  conseqaoKe  ftdlowtng  fnmi  preTlons  prendses. 
Wbei«  emplc^ed  as  such  a  parUcIe  of  reference. 
It  means  "tn  that  event,"  or  *1n  that  case,"  or 
*in  consequence,"  Whea  so  employed  It  gen- 
erally follows  a  clause  be^tmUng  with  the  word 
"If."  Butthe  word  "then"  is  also  an  adTwb  of 
tlm^  and,  when  used  as  soeh,  means  "at  that 
timow"  It  has  this  meaning  here.  As  the 
clause  wbiA  precedes  It  wltli  the  words 
"In  case,"  to  construe  It  as  wwi^i'^g  **ln  that 
case"  would  be  a  mere  repetition  of  the  same 
eiquresslon.  The  meaning  here  Is  that.  In  owe 
be  should  die  without  Issue  of  his  body  at  that 
time  (that  Is,  at  the  time  of  the  death  of  Dennis 
8.  Sweeneg^,  the  pnqierty  should  go  to  the  heirs 
of  Nelson  O.  Sweeney,  This  meaning  of  the 
word  "then,"  as  being  an  advert)  of  time,  and  not 
of  refermee.  In  the  connection  In  which  It  here 
occurs.  Is  sustained  by  the  fMlowlng  antboil- 
ttes:  Harris  r.  Smith,  16  Oa.  545;  Snyder's 
Ai^MBl,  95  Pa.  St  174;  Phibniy  r,  Blkln,  1  P. 
Wms.  683;  Griswold  v.  Greer,  is  Qa.  545.  In- 
deed, when  the  words  "issue  of  his  body"  are 
cmiatmed  to  mean  "children,"  a  definite  failure 
ct  issue  (that  Is,  a  dying  without  issue  living 
at  the  death  of  the  first  takei)  Is  necessarily 
Intended,  because  "tSiM"  or  "children"  are 
words  which  generally  ref to  the  death  of  tbe 
first  taker.  Morgan  t.  Bforgan,  6  Day.  617; 
Richardson  Noyes,  2  Mhss.  56;  Smith  v. 
Hunter,  23  Ind.  680;  Shraman  t.  Sherman,  3 
Barb.  385;  Hull  v.  Eddy,  14  N.  J.  Iaw,  16». 
What  bas  been  said  becomes  still  more  appar^ 
ent  whoi  It  Is  lememtiered  that  tbe  words 
"heirs  of  Mdson  O.  Sweeney"  mean  "diUdren 
of  Nelson  O.  Sweeney."  Tbe  word  "bdrs," 
In  a  will,  is  sometimes  used  as  spunymons 
with  the  word  "diUdren."  Smnmers  v.  Smltii, 
supra;  Smith  t.  Klmbell,  snpra.  It  Is  admit- 
ted that,  when  the  txeBealt  wUl  was  made,  Nel- 
scm  G.  Sweeny  bad  two  children,  the  defend- 
ants In  error  Nettle  Newton  and  Cora 
May  Sweoi^.  This  fact  was  well  known  to 
tta^  grandfather  Jos^  Sweeney,  the  testator. 
One  of  the  established  roles  fbr  the  construc- 
tion of  a  wlU  la  that  "the  court  will  look  at  the 
circumstances  under  whidi  tbe  devisor  makes 
his  will,  as  tbR  state  of  his  intqperty,  of  his  fam- 
ily, and  tbe  like."  3  Jann.  WUls  {6th  Am. 
Bd..  by  Band.  &  T.)  pp.  705,  706.  Joseph 
Sweeney  must  have  meant  tiie  children  of  bis 
son  Nelson  C.  Sweeney,  and  not  the  helni  gen- 
«ral]y  of  Nelsim  O.  Sweeney.  It  Is  also  a  well- 
establlsted  rule  In  tbe  oonstzuctltm  of  wills  that 


"a  testator  Is  ratber  to  be  presumed  to  calcu- 
late on  the  dispositions  bi  bSa  wUl  taking  effect, 
than  the  contrary."  Id.  p.  70».  If  Dennis  S. 
Sweeney  should  die,  without  Issue  of  his  body, 
befbre  Nelson  0.  Sweeny  should  die,  then,  up- 
on the  constmctlon  of  the  word  "hebrs"  as  hav- 
ing its  ordhiary  dgnlficatlon,  the  titie  to  the  es- 
tate would  be  hi  al)eyajice,  because  no  one  can 
be  the  heir  of  a  Uvbig  penHm,  and  Nelson  C. 
Sweeney  could  have  no  heirs  until  bis  death. 
To  say  that  the  estate  should  ^  to  the  h^  ot 
Nelson  a  Sweeney  before  the  death  of  the 
latter  would  Ik  equivalent  to  saying  that  it 
could  go  nowhere,  and  that  the  tmtafix  calcu- 
lated upon  one  ot  the  dlsqposltions  of  his  will 
faOlDg  to^take  effect  To  avoid  a  cimstruc- 
tion  which  would  lead  to  such  an  atnurdity,  the 
word  "behrs,"  as  hesre  used,  must  be  n^rded 
as  meaning  "chUdren."  And,  If  it  means 
children,  thai  tbe  failure  of  Issue  was  to  take 
place  at  a  d^nlte  time,  Inasmuch  as  the  par^ 
ties  bt  whose  favor  the  limitation  over  was  to 
take  effect  were  then  in  being.  Sndtii  v.  Klm- 
bell. supra.  The  plain  lutoition  of  Joseph 
Sweeney  was  that  tiie  homestead  tOionld  go  to 
his  son  Dennis  S.  Sweeney,  but  If  the  latter 
should  die  without  leaving  any  children  whm 
he  died,  the  htHuestead  should  go  to  the  chil- 
dren of  his  son  Nelson  G.  Sweeny.  We  see 
no  reason  why  the  wUl  should  not  be  so  con- 
strued as  to  effectuate  this  intention  of  the 
testator,  there  being  no  arbitrary  rule  of  prop- 
erty, like  the  rule  In  Shelley's  Gase,  which 
stands  In  the  way  of  such  a  constmction. 
After  the  devise  of  the  fee  to  Dennis  S.  Swee- 
ney, the  llmitatiMi  over  to  the  children  of 
N^n  0.  Swe^i^,  upon  the  death  of  the  said 
Dranls  without  children  surviving  him,  is  vaUd 
as  an  executory  devise,  because  It  is  not  void 
for  remoteness,  bnt  Imports  a  definite,  failure 
of  lB9ue. 

The  result  of  this  view  Is  that  tbe  devise  to 
Dennis  S.  Sweeney  must  be  regarded  aa  the 
devise  of  a  fee,  determinable  upon  his  dying 
without  leaving  children  at  the  time  of  his 
death.  It  cannot  be  known  until  his  death 
vrtiether  tbe  contingency  will  happen  by  which 
the  limitation  over  is  to  take  effect  If  be 
die,  leavli^  no  ditidren  at  the  time  of  his 
death,  the  children  of  Nelson  G.  Sweeny  will 
take  tbe  propwty;  but,  If  he  leaves  a  child  or 
children  at  that  time,  the  pn^erty  will  go  to 
such  child  or  chlldr«L  We  think  that  the 
drcnlt  court  took  the  correct  view  of  the  first 
clause  of  the  wlh,  and  properly  dismissed  the 
blU.  The  decree  of  the  circuit  court  la  ac- 
cOTdlE^Cly  affirmed.  Aflirmed. 


063  III.  230 
BOLTON  V.  JOHNSTON. 
(Supreme  Gourt  of  Illhiois.   Nov.  9.  1896.) 
QuBSTioiT  Of  Fact— Appbai.  — Rbooud— AinR» 

AHOB  op  JdDOMSJTT. 

1.  Where  the  evidence  introdaced  was  agreed 
upon  and  embodied  in  a  statement  of  facts, 
whether  the  evidence  was  sufficient  to  author- 
be  the  judgment  is  purely  a  question  of  fact 

2,  Where  a  trial  is  had  before  the  court  with- 
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ont  a  jaiTt  and  no  objection  la  raised  in  regard 
to  the  ruling  of  the  court  on  qnestions  of  evi- 
deuce,  and  no  propoeition  of  law  is  submitted 
to  be  ruled  upon,  and  the  juderment  of  the  trial 
conrt  is  affirmed  br  the  appellate  court,  the  rec- 
ord presents  no  question  of  law  to  the  supreme 
court. 

Appeal  from  appellate  court,  First  distflct. 

Action  by  John  Johnston,  Jr..  against  James 
Bolton  on  a  contract.  From  a  judgment  af- 
firming a  Judgment  tn  favor  of  plaintiff  (57 
IlL  App.  178),  defendant  appeals.  Affirmed. 

Jones  ft  Strong,  for  iqtpellant  Henr^ 
Browne  and  BL  J.  HcArdle,  for  appellee. 

OBAIO,  J.  This  was  an  action  bronght 
tor  Jofatt  Johnston,  Jr.,  agaiost  James  Bolton 
to  recover  damages  for  a  breach  of  contract 
wherein  Bolton  bad  agreed  to  convey  a  cer* 
tain  tract  of  land  to  Johnston  for  a  certain 
price,  upon  condltdons  named  In  the  contract  ; 
By  agreement  of  the  parties  a  Jury  was  waiv- 
ed, and  the  cause  was  submitted  to  tbe  conrt 
tor  trial  upon  an  agreed  stat^ent  of  facts. 
The  snperlor  court,  upon  tbe  evidence  Intro- 
duced, found  the  tssuea  for  the  plaintiff,  and 
assessed  his  damages  at  $2,806.  and  entered 
Judgment  toi  tSaX  amount  T^e  defendant 
entered  an  exception  to  tbe  judgment  and 
appealed  to  the  appellate  court,  where  the 
judgment  was  affirmed.  Mo  objection  was 
made  on  the  trial  to  the  Introduction  of  evi- 
dence by  the  appellant,  nor  was  any  propo- 
sition submitted  to  the  court  to  be  held  as 
law  by  him;  but  be  claimed  time,  and 
claims  here,  as  we  understand  the  ai^unient, 
that,  under  the  facts,  appellee  was  not  enti- 
tled to  recover.  Section  89  of  the  practice  acfr 
declares  that  tbe  supreme  court  shafi  re^- 
amlne  cases  brought  to  it  by  appeal  or  writ 
ot  error  as  to  questions  of  law  only,  and 
no  assignment  of  mac  sihaU  be  idlowed 
which  shall  call  In  question  tbe  determina- 
tion of  the  Inferior  or  appellate  courts  upon 
any  controverted  questions  of  fact  In  any 
case,  aceptlng  those  enumerated  in  tbe  pre- 
ceding section.  This  case  does  not  fall  with- 
in tbe  excepted  cases,  and  it  is  Insisted  by 
appellee  that  no  question  Is  Involved  here, 
and  that  tbe  judgment  of  the  appellate  court 
should  be  affirmed.  Tbls  court  has  often 
held  that  where  a  good  cause  of  action  is  al- 
leged In  the  declaratlim,  and  an  issue  has 
been  made  by  pleas  to  the  declaration,  and  a 
trial  is  had  before  tbe  conrt  without  a  jury, 
and  no  objection  Is  interposed  to  the  admis- 
sion or  exclusion  of  evidence,  and  no  propo- 
sitions of  law  are  submitted  to  the  court  as 
provided  by  the  statute  to  be  ruled  upon, 
and  tbe  judgment  of  the  trial  court  has  been 
affirmed  in  tbe  appellate  court,  no  question 
of  law  can  arise  In  this  court  in  regard  to 
the  finding  of  the  trial  court,  and  In  such  case 
tbe  judgment  of  the  appellate  court  must, 
of  necessity,  be  affirmed.  American  Exch. 
Nat  Bank  v.  Chicago  Nat.  Bank,  131  111.  550, 
22  N.  E.  523.  Tbls  case,  as  we  understand 
tbe  record,  falls  within  tbe  rule  announced  In 


tbe  cases  dted,  and  must  be  coutrolled  by 
them.   It  is  conceded  in  the  argument  that 
tbe  law  as  stated  Is  correct  as  a  general 
rule,  but  it  Is  claimed  that  the  present  case 
is  an  exception.  It  Is  said  that  the  facts  were 
all  agreed  upon,  and  hence  there  was  do  con- 
troverted fact  up<»i  which  the  appellate  conrt 
wag  called  upon  to  pass.   Tbe  same  conten- 
tion was  made  In  Ootbran  v.  Ellis,  125  111. 
502,  16  N.  E.  640,  and  In  disposing  of  the 
question  It  is  said:        *  *  We  might  here 
dismiss  this  branch  of  tbe  case  without  fur- 
ther remark,  but  for  the  fact  it  has  been  sup- 
posed that  where  there  is  no  conflict  In  tbe 
evidence,  and  the  proofs  appear  wholly  In- 
suffident  to  sustain  the  judgment  of  the 
trial  court,  this  court   •   •   •   may  never- 
theless reverse  It.  on  the  ground  that  tbe 
want  of  evidence  to  support  the  judgment 
presents  a  question  of  law  to  be  reviewed  her& 
This  position  is  unsound,  in  any  view  that 
may  be  taken  of  It   It  Is  true  tbat  whether 
a  matter  ofTered  In  evidence  tends  to  prove 
an  issue  prraents,  when  [properly]  challen- 
ged, a  question  of  law  for  the  determination 
of  the  conrt   But  when  once  admitted,  the 
jury,  under  the  Inatmctions  of  the  court,  are 
to  determine  its  force  and  efCect  upon  the 
Issue  submitted,  and  pass  upon  tbe  issue  it- 
self as  one  of  fact;  and  no  review  of  it,  by 
this  or  any  other  court,  can  change  It  to  one 
of  law.  *   *   *  And  whether  tbe  evidence 
is  good,  bad,  or  worthless,  the  finding  of  the 
jury,  based  upon  It,  will  be  a  finding  of  the 
facts  Involved  In  tbe  Issue,  within  tbe  mean- 
ing of  our  statute,  without  regard  to  whetther 
It  is  justified  by  tbe  evidence  or  not;  and,  if 
the  jury  have  made  a  mistake,  the  ultimate 
power  to  correct  It  Is  conferred  upon  the  ap- 
pelate court,  and  not  upon  tbls."  Where  the 
facts  allied  in  the  declaration,  upon  which 
tbe  cause  of  action  Is  predicated,  are  put  In 
Issue  by  pleas  Interposed  by  the  defendant 
In  the  action,  the  questions  raised  by  the 
pleadings  may  be  regarded  as  controverted 
questions  of  fact  although  the  evidence  In- 
troduced In  the  trial  may  be  agreed  upon  and 
embodied  in  a  stipulation  of  facts.   Crean  v. 
Hourigan,  168  IlL  801.  41  N.  E.  880;  Rail- 
way Co.  V.  Red,  154  111.  95.  39  N.  E.  1086; 
Fiteb  V.  Johnson,  104  lU.  111.  If  the  evidence 
Introduced  In  this  case  was  Insufflclent  to 
authorize  a  recovery,  and  tbe  defendant  de- 
sired to  save  that  question  to  be  passed  up* 
on  in  this  court,  he  might  have  done  so  by 
submitting  a  proper  instruction  or  proposi- 
tion of  law  for  the  decision  of  tbe  trial  court 
If,  under  the  written  contract  upon  which  tbe 
action  was  predicated,  which  was  read  in 
evidence,  defendant  desired  a  construction  of 
the  contract  by  the  court,  tbe  decision  of  tbe 
court  on  that  question  could  have  been  ob- 
tained by  an  appropriate  proposition  of  law 
submitted  to  the  court  for  decision.  So,  also, 
any  other  legal  question  might  have  been  pre- 
served in  the  same  way.    But  that  course 
was  not  pursued.    No  propositions  of  law 
were  submitted  for  the  decision  of  the  conrt 
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on  any  question.  Under  the  pleadings,  wheth- 
er the  evidence  was  safflclent  to  anthorize 
the  Judgment  was  purely  a  question  of  fact, 
and,  under  the  statute,  the  Judgment  of  the 
appellate  court  afflrmtng  the  Judgment  of 
the  trial  court  ts  concluBlve.  The  Judgment 
of  the  appellate  court  will  be  affirmed.  Af- 
firmed. 


(m  lU.  628) 

pxrrsasoN  t.  oubribb. 

(Supreme  Court  of  nUnota.    Nor.  9.  1896.) 
Appbal— Rbooxd— No  Qdbstiox  or  Lat— Ar* 

Where  a  trial  Is  bad  before  the  court  with- 
ont  a  jury,  and  no  objection  is  made  to  the  rul- 
ing of  the  court  on  queatiooB  of  evidence,  and 
no  protmsltion  of  law  is  submitted  to  be  ruled 
■  upon,  and  the  judgment  of  the  trial  court  is  af- 
firmed by  the  apiwUate  court,  the  record  pre- 
aeuta  no  question  of  law  to  the  supreme  court. 

Appeal  from  appellate  court.  First  district 
Assumpsit  by  Henry  B.  C.  Peterson 
against  Charles  L.  Carrier.  From  a  Judg- 
ment afflrmtng  a  jndgmeixt  in  faror  of  de- 
fendant (02  lU.  App.  168),  plaintiff  appeals. 
Affirmed. 

B.  A  Childfl  and  Gtaas.  Hudson,  for  appel- 
lant. L.  S.  Hodges,  for  appellee. 

C^ELAtO,  J.  Tbis  vaa  an  action  of  as- 
snmpHlt  brought  by  appellant,  Pearson, 
against  appellee,  Ciirrlw,  on  a  contract 
which  read  as  follows:  "Chicago,  m.,  Sep- 
tember 6,  18SB.  Bec*d  of  H.  B.  O.  Peterson 
tbe  sun  of  fire  thousand  dollars,  to  be  in- 
Tested  in  bonds  Issued  hf  tbe  Chicago  and 
Ixma.  Goal  Company  at  par,  said  bonds  be- 
ing a  Bales  of  sixty,  of  the  amount  of  fire 
hundred  daUars  each,  and  are  seemed  1^^  a 
mm^cage  on  all  tbe  ^operty  of  said  com- 
pany, being  first  lien,  and  valued  at  two 
hundred  thousand  dollars  ^200,000),  which 
bonds  I  agree  to  purchase  ot  sold  Peterson, 
on  thirty  day^  notice,  at  par,  with  all  oc- 
cmnalated  or  accrued  Interest  unpaid,  if  any. 
Said  bonds  run  ten  years  at  7jf  semiannual 
interest,  to  pay  whlcb  a  sinking  fund  of  Sc. 
per  ton  is  to  be  paid  to  tbe  trustee  (tbe  Illi- 
nois Trust  ft  SsTings  Bank,  of  Chicago). 
Said  bonds  date  Sept  1st,  1888.  Charles  L. 
Currier."  The  declaration  contained  one 
special  count  on  tbe  contract  and  the  com- 
mon counts,  to  wblcb  the  defendant  plead- 
ed the  general  Issue.  The  parties,  by  agree- 
ment waived  a  Jury,  and  a  tri^  was  bod 
before  tiie  court,  resulting  In  a  Judgment 
for  the  defendant  Tbe  plaintiff  appealed 
to  the  appellate  court,  where  tbe  Judgment 
was  affirmed.  No  ol^ection  was  made  to 
the  ruling  of  the  drcnlt  court  on  the  admis- 
sion or  racdusidn  of  evidence.  No  wrlttm 
propositions  were  submitted  to  be  held  as 
taw  by  the  court  in  tbe  decision  ot  the  case. 
The  Judgment  of  the  circuit  court  having 
been  sfflrmed  by  the  appellate  court,  and 
no  proposition  of  law  having  been  submit- 
ted, and  no  question  raised  in  regard  to  the 


ruling  of  the  court  In  questions  of  evidence, 
under  the  repeated  rulings  of  this  icourt  tbe 
record  presents  no  questions  of  law  for  our 
decision.  Barber  v.  Hawley,  116  111.  91,  4 
N.  B.  770;  McDonald  v.  AUen,  128  HI.  521, 
21  N.  B.  537;  Hall  v.  Cox,  144  III.  532,  33 
N.  B.  33;  Bradlsh  v.  Yocum,  130  HI.  386, 
23  N.  B.  114;  Hawes  v.  Sternhelm,  156  111. 
341,  40  N.  E.  947.  The  Judgment  of  the  ap- 
pellate court  wIU  be  affirmed.  Affirmed. 


(163  III.  4S) 

LORD  et  al.  v.  BOARD  OF  TRADE  OF 

WICHITA. 
(Supreme  Court  of  IlUnolB.    June  13,  1893.) 

BBVISW  on  APPBAL— QDK9TIOK8  OF  FaCT— AMOUNT 

or  Dam AQB8  —  Trial^Instbuctions— Assukisg 

BXISTBXOa  OP  FaOTS  IK  UlSPOTB—  OOSTRAOT  — 

FoBuo  Fouor. 

1.  When  the  trial  court  does  not  make,  and  is 
not  requested  to  make,  a  mUng  as  to  whether 
the  eridence  proves  or  tends  to  prove  plaintifTs 
cause  of  action,  the  supreme  court  cannot  pass 
upon  it 

2.  ThoDgh  the  grounds  on  which  damages  are 
recoverable  and  the  basis  on  which  they  should 
be  estimated  are  questions  of  law,  tbe  amount 
of  damaceB  is  a  question  of  fact,  upon  which 
the  conclusion  of  tbe  apellate  court  is  flnaL 

3.  Where  the  facts  are  in  din>ute,  and  a  par^ 
tj  submits  propositions  containine  correct  legal 
principles  as  applied  to  a  hypothetical  condi- 
tion of  facts,  statements  therein  that  such  prin- 
ciples are  applicable  to  the  facts  in  the  case  are 
properly  stricken  out 

OnBehearing. 

A  contract  between  a  board  of  trade  and 
a  person  wbo  representa  himself  as  having  con- 
trol over  certain  industries  which  he  is  about 
to  establish  In  another  towBt  whmby  such  per- 
son aj^-ees  to  withdraw  from  that  deal,  and  use 
his  influence  to  have  those  Indostrles  establish- 
ed in  the  town  represented  by  said  board.  Is 
not  against  public  policy. 

Appeal  from  appellate  court  First  district 
Assumpsit  by  the  Board  of  Trade  of  Wichi- 
ta against  Daniel  M.  Lord  and  another.  A 
Judgment  for  plaintiff  was  affirmed  by  the  ap- 
pellate court  (62  111.  App.  S2Q),  and  defendants 
appeoL  Affirmed. 

G.  W.  ft  J.  T.  Krebdngw,  for  appellants. 
Bentley  ft  Ferguson  and  Walker  ft  Bddy,  for 
appellee. 

OARTWRIOHT,  X  Appellee  brought  this 
suit  in  assumpsit  against  appellants,  partnen 
dMng  business  under  the  firm  name  of  Lord 
ft  Thomas.  There  were  two  spedal  counts, 
in  whicb  a  written  contract  was  set  out 
wherein  appellants  agreed,  in  consideration  of 
¥26.000,  to  use  their  tnflu«ice  to  establish  cer- 
tain industries  In  the  city  of  Wichita,  which 
they  represented  tbey  had  power  to  control, 
and  which  they  were  about  to  establish  In  the 
city  of  Hutchinson,  Kan.,  and  to  induce  capi- 
talists to  Invest  in  real  estate  in  said  city  of 
Wichita,  and  also  agreed  to  sell  real  estate, 
to  be  donated  for  the  purpose,  the  proceeds 
of  which  were  to  be  used  to  boom  said  city 
of  Wichita.  It  was  alleged  that  appellee  paid 
to  appellants  $10,000  under  the  contract;  that 
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tbey  failed  to  perfonn  their  agreonents;  and 
the  declaration  contained  also  the  common 
cotmtB,  among  which  were  counts  for  money 
had  and  received  try  appellants  for  the  use  of 
appellee,  and  for  Interest.  A  joiy  was  waiv- 
ed, and  the  cause  was  submitted  to  the  court 
for  trial,  resulting  In  a  finding  and  judgment 
for  appellee  for  ¥13,32(Ui9.  That  Judgment 
has  been  affirmed  by  the  appellate  court. 

The  argum«it8  In  this  case  are  devoted  al- 
most excluBlrely  to  a^cBtlons  of  fact,  such  as 
whether  defendants  used  their  best  efforts  and 
Influence  to  boom  the  city  of  Wichita,  wheth- 
er there  was  any  rescission  of  the  contract, 
and  whether  there  was  evidence  which  would 
justify  a  recovery  for  money  liad  and  received. 
The  position  of  appellants,  as  stated  by  coun- 
Belt  is  as  follows:  "Appellants  did  not  claim 
In  the  court  below,  and  do  not  claim  now,  that 
the  allegations  of  either  the  special  connts  or 
the  common  counts  of  the  declaration  are  de- 
fective or  insofficlent  to  support  a  judgment 
based  upon  competent  evidence  of  such  allega- 
tions. ♦  •  •  There  was  no  question  of  vari- 
ance between  proof  and  pleading  to  be  raised 
in  the  court  below,  nor  do  we  raise  any  such 
question  now.  We  concede  that  all  the  evl- 
dence  In  the  record  was  properly  admitted 
under  some  count  in  the  declaration.  We  do 
say,  however,  that  there  was  no  evidence  ad- 
mitted that  supports  the  Judgment,  or  proves, 
or  tends  to  prove,  all  the  essential  elements  of 
any  ground  of  recovery  known  to  the  law." 
The  question  so  stated  by  counsel  was  not 
raised  In  the  trial  court  as  a  question  of  law, 
and  it  cannot  be  said  that  the  court  whose 
judgment  is  being  reviewed  has  committed 
an  error  upon  a  question  not  raised  In  tbat 
court  and  on  which  It  nas  made  no  ruling.  If 
the  trial  court  Is  not  asked  to  make,  and  does 
not  make,  a  ruling  upon  the  question  whether 
the  evidence  proves,  or  tends  to  prove,  plain- 
tllf' s  cause  of  action,  this  court  cannot  pass 
upon  It  Oothran  v.  BUla,  125  111.  496,  16  N, 
£.  646.  We  must,  therefore,  decline  to  enter 
upon  a  consideration  of  the  arguments  upon 
those  questions. 

It  is  urged  that  the  damages  allowed  were 
excessive,  and  It  Is  said  that  the  court  Includ- 
ed $3,326.39  as  Interest  The  grounds  upon 
which  damages  are  recoverable,  and  the  basis 
upon  which  tbey  are  to  be  estimated,  are  ques- 
tions of  law,  and  if  there  has  been  an  errone- 
ous holding  of  a  trial  court  upon  such  a  ques- 
tion It  may  be  reviewed  by  this  court;  but, 
otherwise,  the  question  Is  one  of  fact.  No 
question  of  law  as  to  the  amount  of  dam- 
ages was  preserved  In  any  way  In  this  case, 
and  the  conclusion  of  the  appellate  court  must 
be  regarded  as  flnal.  Railroad  Ck>.  v.  Frelka, 
110  111.  498;  Jones  v.  Fisher,  116  IlL  68,  4  N. 
E.  255. 

Complaint  Is  made  of  the  action  of  the  court 
In  modifying  appellants'  propositions  of  law 
Nos.  1  and  3.  The  principles  of  law  contained 
In  theee  propositions  were  held  by  the  court 
to  be  correct,  but  the  court  struck  out  of  each 
a  statement  that  the  proposition  was  applica^ 


ble  to  the  tacts  of  thk  case.  Defendants  had 
a  right  to  deal  with  the  facts  claimed  hy  (ban 
OS  hypotheticf^,  and  state  a  rule  6t  law  as  ap- 
plicable to  such  condition  of  facts,  the  same 
as  in  an  instruction;  bnt  the  pn^Mwltlon  should 
present  &  rule  of  law  only,  and  In  no  case  as- 
sume the  existence  of  facts  In  dispute.  The 
statement  that  these  roles  were  applicable  to- 
the  facts  of  the  case  was  equivalent  to  a  find- 
ing of  the  condition  of  facta  stated  In  the 
proposition,  and  It  was  not  error  for  the  court 
to  strike  out  tbat  statement. 

We  have  considered  all  questions  presented 
for  our  consideration  which  we  are  at  Uber^ 
to  Investigate,  and,  finding  no  error  in  respect 
to  them,  the  judgment  of  the  appellate  court 
will  ije  affirmed.    Judgment  affirmed. 

On  Petition  for  Rehearing. 

(Oct  21,  1896.) 

PER  CURIAM.  Appellants  complain,  in 
a  petition  for  rehearing,  that  the  court 
failed  to  notice  the  refusal  of  the  trial  court 
of  propositions  Nos.  S  and  9,  tendered  t^- 
them.  No  mention  was  made  of  these  prop- 
ositions In  the  division  of  appellants'  orig- 
inal argument  relating  to  the  action  of  the 
trial  court  on  propositions  of  law.  Under 
the  agreement  appellants  were  to  sell  for 
appellee  real  estate  In  Wichita,  appraised  by 
T.  B.  Sweet  at  ?345,021,  at  a  price  to  net 
appellee  50  per  cent,  of  that  sum,  or  $172,- 
610.50;  and  it  was  provided  that.  If  appel- 
lants failed  to  do  any  of  the  things  men- 
tioned for  them  to  do,  appellee  should  have 
the  right  to  recover  from  them  all  the  mon- 
eys advanced  under  the  contract  and  dam- 
ages for  the  failure.  Appellants  did  not 
make  any  sale  of  any  real  estate,  and  de- 
faulted in  the  first  payment  to  be  made  on 
account  thereof  March  16,  1889.  Proposi- 
tion 5  stated  tbat  appellee  had  no  right  or 
authority  to  terminate,  declare  forfeited,  or 
rescind  said  contract  by  reason  of  said  de- 
fault, but  that  appellants  had  at  least  until- 
the  date  of  maturity  of  the  last  payment 
within  which  to  perform  on  tbelr  part,  and 
that,  having  elected  to  determine,  or  tender 
a  rescission  of.  said  contract,  before  that 
date,  appellee  was  left  without  any  remedy 
against  appellants  for  the  breaches  of  con- 
tract On  the  day  of  the  default  appellants 
wrote  to  appellee,  asking  an  extension  of 
time,  but  stating  that  of  this  appellee  must 
judge  for  itself.  The  brokers,  Carr  &  Green- 
wood, who  subsequently  sold  the  real  es- 
tate, would  not  take  hold  of  It  If  appellants 
had  any  objection;  and  one  of  them,  Green- 
wood, asked  Irwin,  who  was  in  the  employ 
of  appellants  In  St.  Louis  the  latter  part  of 
March,  1880,  If  appellants  had  any  objec- 
tion, or  would  have  any  claim  if  he  n^o- 
tlated  with  appellee.  Irwin  replied  that 
there  would  be  no  objection,  and  that  Green- 
wood could  go  ahead,  and  do  what  he  could 
with  the  property.  On  March  27,  1889.  ap- 
pellants wrote  to  the  brcric^  that  appellee 
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^rislied  to  take  adTantaga  of  a  technical 
lapse  on  their  part,  vUcA,  nader  the  clr- 
comBtaiiceB,  they  did  not  care  to  fight 
JjKter  they  vrote  another  letter,  h<9lng  that 
these  brokers  would  control  the  property. 
They  had  done  nothing  under  the  contract; 
and,  after  the  resclBslon  mentioned  In  propo- 
sition 6,  they  did  nothing,  and  did  not  olfer 
to  do  anything.  The  contract  was  execu- 
tory on  their  part,  and  th^  defaulted  In  a 
substantial  part  of  It.  The  proposition  was 
prbperly  refused. 

By  proposition  9  apliellanta  asked  tbe  court 
to  hold  that  the  contract  was  an  attempt  to 
bind  appellants  to  use  their  influence  s^nst 
the  growth,  development,  prosperity,  and 
public  Interests  of  the  <Aty  of  Hutchinson, 
Kan.,  and  that  It  was  therefore  void,  being 
contzary  to  public  policy.  Then  was  no 
provision  of  the  contract  which  would  bear 
such  a  construction.  Appellants  agreed  to 
use  their  Influence  to  establish  certain  in- 
dustries In  the  city  of  Wicl^Ita,  which  they 
represented  they  had  power  to  control,  and 
which  they  were  about  to  establish  In  the 
dty  of  Hutchinson,  and  they  agreed  to  with- 
draw from  the 'Hutchinson  deals."  It  seems 
they  did  not  control  any  industries,  but,  If 
they  had,  they  coidd  only  have  located  in 
one  place.  They  could  not  serve  two  mas- 
ters, and  the  withdrawal  from  Hutchinson 
was  a  necessary  preliminary  to  the  making 
of  the  contract  with  app^ee.  It  is  a^ed 
that  such  withdrawal  was  a  part  perform-, 
ance  of  the  contract  with  appellee,  but  we 
do  not  80  regard  it.  Whether  it  was  or  not, 
there  was  no  stipulation  to  inflict  any  injury 
upon  the  city  of  Hutchinson,  but  only  an 
attempt  to  secure  the  services  of  appellants, 
not  to  Injure  Hutohinson,  but  to  aid  and 
benefit  Wichita.  This  was  not  against  pub- 
lic policy.  The  rehearing  asked  for  is  de- 
nied. Behearing  denied. 

<W  III.  42) 

80HH0ER  V.  PBTTIBONH  et  al.i 
(Supreme  Court  of  Illinois.    June  13,  1806.) 
JcnOHRHT  —  Enforokmbnt  —  Equitablb  Rblibp. 

In  a  suit  in  equity  in  aid  of  a  special  ex- 
ecatioD  iBsaed  on  a  judfrment  rcnrlered  in  at- 
tachment, where  It  allesed  by  a  cross  bUl,  and 
admitted  ay  demurrer,  that  the  judgment  there* 
in  was  recoTpred  on  a  fictitious  demand,  by  the 
fraud  of  plaintiff,  in  the  absence  of  defendant, 
and  without  hia  knowledge,  and  on  constructiTe 
Bervlce  merely,  equity  will  interfere  to  prevent 
the  enforcement  of  the  Judgment. 

Appeal  from  appeUate  court,  Elrst  district 
Bill  by  Oonrad  B.  Schroer  against  Winiam 
H.  FetUbone  and  others  in  aid  of  a  special  ez- 
ecuUon  issued  on  a  Judgment  rendered  In  an 
attachment  proceeding.  From  the  afflrmanee 
of  a  Judgment  ovomllng  a  demurrer  to  de- 
fendant Pettibone's  cross  blU  (68  lU.  App. 
430),  complainant  appeals.  Affirmed. 

Stlrien  &  EJng,  for  appellant.  H.  F.,  F.  A. 
A  H.  F.  Pfflmington,  for  appellees. 

1  Behearing  denied  October  16;  1806b 


CARTBB,  3.  Appellant  filed  his  bin  hi 
equity  in  the  superior  court  of  Cook  county  in 
aid  of  a  QMdal  execution  Issued  upon  a  Judg- 
ment rmdered  in  an  attachmoit  proceeding 
against  certain  lands  In  Cook  county,  alleged 
in  the  bill  to  belong  to  appellee,  while  the  le- 
gal title  thereof  vmb  vested  In  appellee's  wife, 
Maiy  M.  Pettlbonew  The  bm  set  up  the  recov- 
ery of  the  Judgment  in  rem  In  tbe  attachment 
procee^Ung,  tor  the  sum  of  $3,(X)0,  upon  con- 
structive nervloe,  and  the  issuing  of  the  execu- 
tioa;  aU^^  that  the  real  estate  was  purchas- 
ed with  the  mtmey  of  appellee,  and  the  title 
placed  in  the  name  of  appellee's  wife,  fbr  the 
fraudulent  purpose  ijt  hindering  and  delaying 
the  complainant  and  other  creditors  of  appd- 
lee  in  tbe  collection  of  their  debts.  Appellee 
and  his  wife,  Mary  M.  Pettilxme,  made  de- 
fendants to  the  Ull,  appeared  and  answered, 
denying  the  material  allegation  of  the  bUl,  and 
alleged  that  the  reia  estate  in  question  was 
purchased  with  the  mfmeys  of  the  wlf^  and 
was  her  property,  and  that  appellee  had  no  in- 
terest therein.  Replication  was  filed  by  com- 
plainant, and  appellee  then  filed  his  cross  bill, 
in  which  he  attacked  the  Judgment  rendered  In 
the  attachment  proceeding  as  having  been  ob- 
tained by  fraud,  and  upon  a  false  and  ficti- 
tious demand.  Complainant  In  the  orlf^nal 
bill  filed  a  demurrer  to  the  cross  bill,  which 
was  ovmuled  by  the  court;  and,  appellant 
abiding  by  his  demurrer,  a  decree  was  ren- 
dered In  compliance  with  the  prayer  of  the 
cross  bill,  setting  aside  and  canceling  the  Judg- 
ment of  ¥3,000,  and  dismissing  the  original 
bill.  The  appellate  court  afllrmed  that  de- 
cree, and  we  are  asked  by  the  appellant  on 
this  appeal,  to  reverse  the  Judgment  of  tiie 
appeUate  court  and  the  decree  of  the  circiflt 
court 

It  appears  from  the  cross  bill  that,  prior  to 
the  attachment  suit,  appelant  exchanged  two 
lots  in  P«inock,  Cook  county,  which  were  sub- 
ject to  a  mortgage  of  $1,500,  with  appdlee,  lex 
12  lota  in  Nlcko^n,  Kan.;  that  the  abstracts 
of  title  showed  that  tlie  title  to  the  two  lots 
was  douded  by  a  creditors'  bill  for  $50;  and 
that  there  was  $100  Interest  due  <m  the  mort- 
gage. Appellee  loaned  appellant  $100,  with 
which  to  pay  thla  interest  and  took  appel- 
lant's note  for  that  amount  for  ite  repayment 
It  was  thai  agreed  that  to  secure  the  pay- 
ment of  the  note  and  the  removal  of  the  cloud, 
appellee,  as  to  3  of  tbe  12  lots  hi  Kansas, 
should  only  deliver  tbe  deed  therefor  in  es- 
crow, to  the  Globe  National  Bank,  to  be  de- 
livered by  uld  bank  to  appellant  when,  and 
not  before,  he  should  iMiy  the  note  and  re- 
move the  cloud.  The  note  not  having  been 
paid  when  due,  appellee  sued  and  obtained 
Judgment  on  It  against  appeUant  and,  by  sub- 
sequent proceedings  in  Kansas,  enforced  the 
collection  of  the  Judgment  out  of  ttie  lots  he 
had  conveyed  to  appellant  Appellee  having 
removed  to  the  state  of  New  York,  appeUant 
commenced  the  attachment  suit  against  him  hi 
the  superior  court  of  Cook  county,  and  attach- 
ed the  lands  here  in  controversy,  as  the  lands 
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of  appellee,  fhe  legal  ttOe  whereof  waa  in  hla 
wife. 

The  demand  upon  which  the  attachment  suit 
seemB  to  have  been  broaght  was  that  the  $100 
note  was  paid  the  nondellTeiy  of  the  deed 
to  the  one  Iot,-^e  deed  which  had  been  de- 
llTered  In  escrow,— and  that  nothing  was  due 
apt>ellee  upon  the  note  when  he  obtained  Judg- 
ment upon  It,  or  when  he  caused  the  Kaosaa 
lots  to  be  sold  to  satisfy  said  Judgment;  and 
appellant  claimed  that  by  reason  of  the  prem- 
ises, and  of  the  sale  under  execution  of  the 
Kansas  lots,  he  was  damaged  to  the  amoimt 
of  13,000;  so  testified,  and  so  obtained  his 
judgment.  It  further  appears  by  the  cross 
bill— and  Its  allegations  are  admitted  by  the 
demurrei^that  neither  the  Kansas  lots,  nor  the 
Pennock  lots  subject  to  the  mortgage,  were 
worth  more  than  $300,  and  that  their  value 
was  well  known  to  appellee.  Appellee  knew 
nothing  of  tbe  attachment  suit,  nor  of  the 
Judgment  therein,  until  be  was  served  with  a 
copy  of  the  bill  In  this  case,  when  be  moved  to 
set  aside  the  Judgment,  and  for  leave  to  ap- 
pear and  defend;  but,  on  objection  of  appel- 
lant, his  motion  was  denied.  While  tbe  cross 
bin  is  by  no  means  a  model  of  good  plead- 
ing, we  think  it  is  sufficiently  alleged  that  the 
$3,000  Judgment  was  recovered  upon  a  false 
and  fictitious  demand,  by  tbe  fraud  of  appel- 
lant. In  the  absence  of  appellee,  and  without 
his  knowledge,  upon  constructive  service  mere- 
ly. In  such  a  case,  equity  will  Interfere  to 
prevent  the  enforcement  of  such  a  Judgment 
Ogden  T.  Z^rrabee,  57  IlL  389;  12  Am.  & 
Eng.  Enc  Law,  142.  We  must,  <rf  course,  de- 
cide the  case  upon  the  pleadings.  It  might  be 
that  upon  a  hearing  upon  the  evidence  no 
fraud  would  appear,  but  It  Is  so  alleged,  and 
upon  tbe  admission  of  the  demurrer  It  must  be 
80  held.  The  Judgment  of  the  appellate  court 
Is  affirmed.   Judgment  afflnoed. 

(in  111.  90 

SEAMAN  V.  BISBBB  et  al.i 
(Supreme  Court  of  IlUnois.    June  18,  1886.) 

FRADDVLSNT  CONrBTAHCSa- ETinEyOB— AnTKACT 
or  TlTT^B— MORTOAQBD  LAIfDB. 

1.  The  mortgagor  of  land  is  the  legal  owner, 
except  as  against  the  mortgagee. 

2.  A  witness  having  testified  that  one  taking 
a  mortgage  on  land  objected  to  the  title  as  ap- 
pearing by  the  abstract,  and  requested  a  quit- 
claim deed  from  P.,  because  it  appeared  from 
the  abstract  that  he  bad  made  a  trust  deed  on 
the  Innd,  it  was  proper  to  admit  the  abstract  to 
Bbow  that  such  conveyance  did  appear,  and  as 
affording  a  reason  for  obtaining  a  quitclaim 
from  P. 

3.  Evidence  of  indebtedness  of  a  husband 
long  after  Toluntary  conveyances  were  made 
to  his  wife,  and  at  a  time  when  a  conveyance 
was  made  to  her  bj  a  third  person  of  a  lot,  the 
entire  purchnse  price  of  which  was  paid  by  a 
mortgage  on  that  lot  and  on  the  premises  previ- 
ously conveyed  to  her,  is  not  admissible  to  show 
that  the  conveyances  were  in  fraud  of  the  hus- 
band's creditors. 

Error  to  >iq»ericnr  ooort,  CocA  connty;  Jonas 
Hutchinson,  Judge. 


1  Behcaring  denied  Octobn  16, 1896. 


Aditm  by  Robert  Seaman  against  Lewis  H. 
BIsbee.  Jane  E.  Biabee  Interpleaded,  claim- 
ing atta(±ed  propeoty.  Jndgm^  for  Inters 
pleader,  and  plaintiff  brlngB  emv.  Affirmed. 

J.  0.  Patterson,  tor  plaintiCT  In  enor.  W. 
N.  Gemmill,  for  Jane  H.  BIsbee,  Inter^esder. 

OARTWBIOHT,  J.  naintiff  In  error  sued 
out  a  writ  of  attaehmrat  in  aid  of  a  p«idlng 
suit  against  Lewis  H.  Bisbee,  csie  of  tbe  de- 
fendants in  error,  and  the  writ  was  levied 
upon  four  lote  in  the  city  of  Ohlcago.  Jane  E. 
BIsbee,  tbe  other  defendant  in  emir,  filed  her 
Interpleader,  alleging  tliat  she  mis  the  owner 
in  fee  slm^e  of  tbe  pnqterty  so  levied  on. 
Plaintiff  replied  that  tbe  property  wss  not  tbe 
property  of  Jane  B.  Ksbee,  and  also  that  the 
conveyances  nnder  wbicb  said  Jane  E.  Kb- 
bee  claimed  title  to  said  real  estate  w^ 
made  to  disturb,  hinder,  delay,  or  defraud  tlie 
plaintiff  as  a  credltw  of  said  liewlB  H.  Bid>ee, 
and  were,  therefore,  void.  Issues  were  made 
up,  and  the  cause  was  tried,  resultli^  In  a 
verdict  finding  the  issues  as  to  the  intetpleader 
for  the  said  Jane  E.  BIsbee,  and  the  right  of 
property  to  be  In  her  In  fee  dmple.  It  Is 
claimed  that  this  verdict  was  against  the  evi- 
dence in  Hie  case,  because  it  was  proved  that 
the  Northwestern  Mutual  Life  Insurance  Oom* 
pany  held  a  mortgage  on  tbe  premises,  and 
therefore  the  legal  title  was  In  the  mortgagee. 
The  claim  Is  not  sustainable.  The  mortgagor 
Is  tbe  legal  owner  of  tbe  mortgaged  premises 
against  all  persons  escept  the  mortgagee. 
Hall  V.  Lance,  ^  IlL  277;  EmoiT  t.  Kelghan. 
88  SI.  482;  Barrett  t.  Hin<ftle7,  m  Ol.  32, 
14  N.  E.  863.  Tbe  same  question  Is  raised 
upon  objections  to  instructions  to  the  Jiny, 
and  must  bo  disposed  of  In  the  same  way. 
Tbe  court  admitted  In  evidence  an  abstract  of 
title  to  the  premises,  and  it  is  claimed  that 
this  was  wrong.  The  abstract  was  exhibited 
to  a  witness,  who  testified  that  a  party  who 
was  taking  a  mortgage  upon  the  premises  ob- 
jected to  the  title  as  appearing  by  tbe  ab- 
stract, and  requested  a  qnltelaim  deed  ^m 
(me  Charles  Proebstlng,  because  It  appeared 
from  the  abstract  that  he  had  made  a  trust 
deed  on  the  lots.  The  abstract  was  admitted 
only  to  show  that  such  conveyance  did  apjiear, 
and  as  afTordlng  a  reason  for  obtaining  a  quit- 
claim deed  from  Proebstlng,  It  was  not 
wrong  to  admit  It  for  that  purpose. 

It  is  also  Insisted  that  tbe  court  erred  In  ex- 
cluding competent  evidence  tending  to  show 
the  insolvency  of  Lewis  H.  BIsbee  In  1884. 
The  evidence  offered  consisted  of  a  statement 
signed  by  him,  and  letters  written  by  him, 
showing  Indebtedness  to  plalnticr  of  about 
$40,000.  It  would  be  proper  to  examine  Into 
the  general  state  of  his  affairs  at  any  time 
when  there  was  any  evidence  from  which  the 
Juiy  might  Infer  that  a  voluntary  conveyance 
waa  made,  for  the  purpose  of  detennining 
whether  he  could  have  made  such  a  convey- 
ance with  due  regard  to  tbe  rights  of  his 
creditors.  But  the  evidence  offered  did  not 
rebite  to  any  such  period.  ■  Tbe  oouYeyaacea, 
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the  validity  of  which  were  challenged,  were 
All  made  long  before  this  Indebtedneaa  accrned, 
with  the  exception  of  deeds  for  one  lot  made 
In  18S4  b7  Ellas  Trumbo  and  wife  and  Farlln 
Q.  Ball  and  wife  to  Jane  B.  Bisbee.  This  lot 
was  wholly  paid  for  by  mortgaging  the  entire 
premises.  There  was  no  evidence  tending  to 
show  that  Lewis  H.  Bisbee  ever  paid  anything 
on  that  lot,  and,  If  the  previous  transactions 
Iqr  which  the  title  to  the  remalnding  three 
lots  were  vested  In  Jane  E.  Bisbee  were  valid, 
there  was  nothing  tending  to  Impeach  the 
transaction  as  to  the  fourth  lot,  which  was 
paid  for  by .  mortgaging  It  and  tbe  other  lots. 
This  evidence  did  not  tend  to  prove  Indebted- 
ness or  financial  condition  of  Lewis  H.  Bisbee 
at  any  time  when  the  allied  voluntary  con* 
veyances  were  made  or  procured,  and  we 
think  It  was  pn^rly  rejected.  Seeing  no  re* 
versible  error  In  the  record,  the  Judgment  will 
be  affirmed.   Judgment  affirmed. 


(IBS  nL9) 

VILLAGE  OP  ME^AMOKA  et  al.  v.  TIL- 
LAGE OP  EUREKA  et  aLi 
(Sapreme  Conrt  of  IlUnoia.    June  13,  1896.) 
Kbmovai.  or  CooNTT  Sbat — Coktkst  of  Electioh 

— PAIITIB9— AMENDMKNT — DISMISSAL, 

1.  Rev.  St.  c.  40,  9  97,  gives  the  circuit  court 
jarisdiction  of  contested  elections  for  removal 
of  couDty  seats,  and  section  117  requires  the 
county  to  be  made  a  party  defendant  in  the  con- 
test of  an  election  on  any  subject  submitted  to 
the  vote  of  the  coun^,  and  also  that  the  state- 
ment of  contest  be  filed  within  SO  days  after 
tbe  election.  Had  that,  after  the  expiration  of 
the  30  days,  the  county  cannot,  by  amendment, 
be  made  a  party  defendant  in  the  contest  of  an 
election  for  removal  of  the  county  seat. 

2.  The  county  being  an  Indiapeiiaable  party 
to  a  bill  to  contest  an  election  for  removal  of 
the  coanty  seat,  the  bill  will  be  dismissed  on 
failure  to  make  the  county  a  party  within  the 
time  within  which  contests  of  elections  are  re- 
quired to  be  filed. 

S.  ^e  court,  on  Its  own  motion,  may  dismiss 
a  bill  to  contest  a  coanty.  election  for  failure  to 
make  the  county  a  party  defendant. 

Appeal  from  circuit  coint,  Woodfca^  county; 
N.  E.  Worthhigton,  Judge. 

Bill  by  the  village  of  Metamora  and  others 
against  the  village  of  Eureka  and  others  to 
contest  an  election  for  the  removal  of  the  coun- 
ty seat.  Prom  a  decree  dismissing  the  bill, 
complainants  appeaL  Affirmed. 

W.  L.  Ellwood  and  Wlnslow  Evans,  for  ap- 
pellants. Stevais,  Horton  &  Abbott,  Thos. 
Kennedy,  and  J.  A.  Briggs  (B.  D.  Meek  and 
C.  H.  Radford,  of  counsel),  for  appellees. 

OARTWRIGHT,  J.  On  November  13, 1894, 
an  election  was  held  In  Woodford  county  upon 
tbe  question  of  removing  the  county  seat  from 
Metamora  to  Eureka,  at  which  election  2,t59o 
votes  were  cast  in  fovor  of  such  removal  and 
1,960  votes  were  agahut  it.  On  the  next  day, 
before  tbe  vote  was  canvassed,  the  orlghul  bill 
In  this  case  to  contest  tbe  election  and  enjoin 

1  Rehearing  denied  October  16,  1896. 
T.45N.E.no.4— H 


the  removal  ot  tbe  records  was  filed  by  aofti- 
lants,  and  a  temponuy  Injunction  was  granted. 
The  returns  of  tbe  elactioD  were  canvassed 
and  the  result  declared*  November  15,  1894. 
Aftrawards  the  complamants,  Ijy  leave  of  court, 
filed  an  amended  bllL  The  complainants  in 
these  bills  were  the  village  of  Metamora  and 
sundry  citizens  and  taxpayers  of  tbe  county, 
and  tbe  defendants  were  tbe  village  of  £:ureka 
and  certain  offlclals  of  the  county;  but  the 
county  of  Woodford  was  not  made  a  party  to 
either  bill.  On  the  same  day  that  the  amended 
bill  was  filed  tbe  vlUage  of  Eureka  moved  to 
dismiss  the  bill  and  dissolve  the  Injunction  as  to 
It  The  motion  to  dissolve  the  injunction  was 
sustained,  but  the  cotul  refused  to  dismiss  the 
bill.  On  February  2,  1886,  a  demurrer  of  the 
village  of  Eur^  to  tbe  amended  bill  was  sus- 
tained, and  tbe  complainants  asked  and  obtain- 
ed leave  to  file  their  second  amended  bill,  which 
was  thereupon  filed,  making  the  coimty  of 
Woodford  a  party  defendant  for  tbe  first  time. 
The  county  of  Woodford  subsequently  filed  its 
motim  to  lUsmlss  the  bill  as  to  it  assigning, 
among  other  grounds,  that  thi  suit  was  not 
commenced  against  it  until  the  second  amended 
bill  was  filed,  February  2,  1895,  which  was 
more  than  SO  days  after  the  result  of  tlie  elec- 
tion was  determined,  and  after  the  expiration  ot 
the  time  limited  by  the  statute.  The  court  sus- 
tained the  motion,  and  dismissed  the  bill  as  to 
the  county.  Tlie  village  of  Eureka  then  demui^ 
red  on  tbe  ground,  among  others,  that  the  county 
was  an  indispensable  party,  and  not  before  the 
court;  and  that  the  limitation  having  run 
against  the  right  to  make  the  county  a  party, 
there  could  be  no  decree  In  tbe  cause.  The  de- 
murrer was  sustained,  and  the  bill  dismissed 
as  to  the  village.  On  the  same  day,  suit  having 
been  dismissed- as  to  the  county  and  village,  tbe 
other  defendants  filed  their  motion  to  dismiss 
as  to  them,  assigning  a  want  of  jurisdiction  and 
of  necessary  parties,  so  that  no  decree  could 
be  rendered  according  to  the  prayer  of  tbe  Ull. 
The  motion  was  sustained,  and  the  bill  dismiss- 
ed. Thereupon  the  court  entered  a  decree  in 
accordance  with  die  rulings  on  the  motions  and 
demurrer,  dismissing  tbe  bul  as  to  all  the  par- 
ties defendant 

Prior  to  July  1,  1872,  no  method  was  provided 
for  contesting  an  election  upon  the  question  of 
removing  a  county  seat  but  the  courts  of  chan- 
cery took  jurisdiction  under  their  general  pow- 
ers to  determine  the  legality  and  the  result  of 
such  election.  This  was  done  because  the  mat- 
ter was  one  of  public  concern,  and  the  jurisdic- 
tion was  entertained  to  relieve  fraud,  and  to 
carry  out  the  intention  of  the  law  in  submitting 
the  question  to  a  vote  of  the  people.  Boren  v. 
Smith,  47  111.  482;  People  v.  Wlant  48  IlL 
263;  Board  of  Sup'rsv.Davis,  63 111.405;  Dick^ 
V.  Reed,  78  111.  261.  On  the  day  above  men- 
tioned two  acts  of  the  legislature  relating  to  that 
subject  went  into  force  at  the  same  time.  Nei- 
ther of  tliem  was  necessaiy  to  confer  jurisdic- 
tion, which  had  been  exercised  in  numerous 
cases;  but  each  purported  to  confer  such  Juris- 
dlcticffif  and  regulated  to  some  extent  tbe  goes- 
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Oon  of  parties  and  procednre.  Tbey  are  not  In 
conflict  with  each  other,  and  are  to  be  «m- 
strucd  as  together  embracing  the  entire  legtsla- 
tlve  Intent  upon  the  subject  Chapter  46,  Rev. 
St.,  relates  to  elections,  and  contains  the  fol- 
lowing  provisions: 

"Sec.  97.  The  circuit  courts  of  the  respective 
counties  shall  hear  and  determine  contests  of 
the  election  of  the  Judges  of  the  county  court 
of  their  counties  and  In  regard  to  the  removal 
of  county  seats,  and  in  regard  to  any  other 
subject  which  may  by  law  tie  submitted  to  tbe 
vote  of  the  people  of  the  county." 

"Sec.  117.  Any  Ave  electors  of  the  county 
may  contest  an  election  upon  any  subject  which 
may  be  by  law  submitted  to  a  vote  of  the  peo- 
ple of  the  county,  upon  filing  m  the  circuit 
court  within  thirty  days  after  the  result  of  the 
election  shall  have  been  determined,  a  wrlttoi 
statement  in  like  form  as  in  other  cases  of  con- 
tested elections  in  the  circuit  court.  The  coun- 
ty shall  be  made  defendant,  and  process  shall 
be  served  as  in  suits  against  tbe  county;  and 
like  proceedings  shall  t>e  tud  as  In  other  cases 
of  contested  elections  before  such  court., 

"Sec.  118.  In  case  tbe  county  board  shall  fall 
or  refuse  property  to  defend  such  contest,  the 
comt  shall  allow  any  one  or  more  electors  of 
the  county  to  appear  and  defend,  in  whlc^  case 
tbe  electors  so  defending  shall  be  liable  for  the 
costs  In  case  the  Juc^ment  of  the  court  shall 
be  in  favor  of  the  contestants." 

The  other  act  relates  to  tne  removal  of  coun- 
ty seats,  and  Is  found  in  chapter  34.  The  main 
purpose  of  section  12  of  that  act  Is  to  furnish 
a  rule  determining  tbe  number  of  legal  voters 
of  a  county,  and  Cor  Investigating  that  question 
In  case  of  a  contest.  It  contains  a  provision 
that  courts  of  equity  shall  have  Jurisdiction  of 
all  cases  arising  under  the  act, -and  that  any 
of  tbe  legal  voters  and  taxpayers  of  the  coun^ 
who  may  desire  so  to  do,  as  well  as  tbe  town, 
city,  or  village  to  or  from  which  It  is  pro- 
posed to  remove  such  county  seat,  may  be  made, 
or  on  their  petition  may  l)ecome,  parties  to  such 
suits,  either  as  complainant  or  defendant  By 
these  acts  the  Jurisdiction  before  exercised  by 
the  circuit  court  under  their  general  chancery 
powers  was  regulated.  The  question  of  the  re- 
moval of  a  county  seat  is  one  which  may  by  law 
be  submitted  to  the  vote  of  the  people  of  the 
county,  and  It  Is  exijressly  mentioned  as  such 
in  tbe  statute  relating  to  elections;  the  person 
by  whom,  and  tbe  time  within  which,  the  con- 
test must  be  inaugurated  is  therein  flxed,  and 
the  county  Is  required  to  be  made  a  party  de- 
fendant. That  act  provides  that  tbe  court  shall 
allow  other  electors  to  appear  and  defend,  and 
a  like  privilege  Is  given  by  tbe  act  for  the  re- 
moval of  county  seats,  where  It  Is  extended  to 
the  town,  dty  or  village  to  or  from  which  it  is 
proposed  to  remove  such  county  seat.  The  pur- 
pose of  allowing  other  parties  to  take  part  in 
the  contest  Is  declared  in  the  election  law,  and 
is  plainly  to  tie  seen  in  the  other  act.  It  rests 
upon  the  ground  that  local  and  private  feeling.  If 
enlisted,  insures  full  presentation  of  the  merits. 


It  is  not  to  be  supposed,  bowevo',  tbat,  aside 
from  tbe  question  of  costs,  tbe  Interests  of  such 
parties  are  to  be  affected  by  the  decree  to  be 
rendered.  The  county  Is  not  only  required,  un- 
der tbe  election  law,  to  be  made  a  party  de- 
fendant, but  It  is  an  Indispensable  party  In  any 
view  of  the  question.  It  *b  the  owner  of  tlK 
county  property,  and  Is  required  to  provide  coun- 
ty buildings,  records,  anl  places  for  holding 
courts,  and  to  make  provision  generally  for  the 
public  business.  No  otner  party  represents,  or 
Is  authorized  to  represent,  the  public  interests. 
In  tbe  case  of  l.usk  v.  Thatcher,  102  IIL  60,  a 
bill  to  contest  an  election  for  the  puipose  of 
Incorporating  a  village  was  dismissed  because 
there  was  no  party  represaiting  tbe  public  In- 
terest, although  no  village  officers  had  been 
elected  upon  whom  service  of  process  against 
the  village  could  be  had.  Being  a  matter  that 
concerned  purely  the  public,  it  was  held  tbat  a 
decree  In  regard  to  the  election,  not  concluding 
the  pubbc,  would  conclude  not)ody.  Cases  are 
referred  to  where  county-seat  contests  have  been 
carried  on  In  which  the  coimty  was  not  made 
a  party;  but  It  does  not  appear  In  any  of  those 
cases  tbat  the  question  was  raised  or  decided. 
So  far  as  the  county  of  Woodford  was  concern- 
ed, the  suit  was  liegun  when  the  second  amend- 
ed bill  was  filed,  February  2, 1895,  more  than 
30  days  after  the  canvass  was  made  and  the 
result  of  tbe  election  was  declared.  Clark  v. 
HannMg,  95  111.  580;  Bennitt  T.  Mining  Co., 
119  111.  9,  7  N.  B.  498.  The  time  limit  fixed 
by  the  statute  bad  elapsed,  and  the  county  was 
entitled  to  the  benefit  resulting  therefrom.  The 
suit  was  a  new  one  as  against  the  county,  and. 
tbe  right  not  having  l>een  availed  of  within  tbe 
time  prescribed,  it  was  then  too  late.  Cl&tk  v. 
Manning,  supra;  Dimphy  v.  Riddle,  86  HI.  22; 
Growl  V.  Na^e,  Id.  437.  For  these  reasons  we 
think  that  the  motion  of  tbe  coimty  to  dismiss 
the  bill  as  to  it  was  properly  sustained. 

The  suit  having  been  dismissed  as  to  the 
county,  there  remained  no  party  before  the 
court  agahist  whom  a  binding  decree  could  be 
entered.  The  case  Is  not  <me  where  several 
necessaty  parties  may  have  beeii  omitted,  and 
would  not  be  concluded  by  the  decree,  and  yet 
with  parties  before  tbe  court  who  would  be 
bound;  but  it  is  one  wh^'e  the  Indispensable 
def^dant  was  omitted.  The  Interest  of  the 
county  was  of  such  a  nature  that  no  final  de- 
cree could  be  made  without  affecting  it  The 
one  indispensable  defendant  being  omitted,  no 
final  decree  could  be  entered  against  those  who 
remained  In  the  suit,  and,  as  no  decree  could  be 
entered,  the  bill  was  properly  dismissed  as  to 
the  remaining  defendants. 

Some  objection  is  made  to  the  bill  being  dis- 
missed on  motion  as  to  some  of  these  parties, 
but  the  defect  Is  one  that  the  courts  will  thesn- 
selves  take  notice  of,  although  no  demurrer  be 
interposed  tor  want  of  proper  parties;  and  It 
was  Immaterial  how  It  was  brought  to  tbe  at- 
tention of  the  court  Herrington  v.  Hubbard, 
1  Scam.  569.  Tbe  decree  of  the  circuit  court 
will  be  affirmed.  Decree  affirmed. 
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(16S  111.  144) 

SHAW  et  al.  T.  CAMP. 
(BvpKmp  Coort  of  Illinois.    Kor.  10.  1806.) 

Wills— Cost  EST— JuBiaDicTioy—ExECi'Tios. 

1.  Where  the  probate  of  a  portion  of  the  will 
iB  erroneously  denied,  the  circuit  court,  in  a 
contest  of  the  will,  has  jurisdiction  to  admit  to 
probate  Boch  portion.    61  III.  App.  68,  affirmed. 

2.  The  execution  of  a  codicil  is  a  publication 
of  the  whole  will  as  it  then  existed.'so  as  to  in- 
clude additions  attached  to  the  original  will  be- 
fore the  execation  of  the  oodiciL  61  111.  App. 
68,  affirmed. 

Appeal  from  appellate  ctn^  Third  district 
Suit  hj  Catherine  Sbaw  and  others  against 
Noiman  H.  Camp.  From  a  decree  of  the  ap- 
pellate court  (61  111.  App.  68)  afflrmluff  a  de- 
cree for  defendant,  complainants  appeal.  Af- 
firmed. 

S.  R.  Reed,  Buckingham  &  SchroU,  and  W. 
E.  Lodge,  for  appellants.  Henry  O.  Miller 
and  Nonnan  H.  Gamp,  for  appellee. 

WUiKIN.  J.  On  July  23,  1888,  SMward 
Swaney,  of  Piatt  coonty,  wrote  and  signed 
talB  last  will,  which  was  duly  attested  under 
the  provisions  of  section  2  of  our  statute  of 
wills.  2  Starr  &  G.  Ann.  St  p.  2466.  After- 
wards he  wrote  an  addition  thereto,  which  is 
designated  in  this  UtlgaUon  as  "Sheet  B," 
which  was  neither  dated,  signed,  nor  witness- 
ed, bnt  was  attached  to  the  original  wllL  Un 
January  10, 18S1,  he  executed  a  codicil  to  his 
will,  which  was  properly  witnessed.  About 
10  days  prior  to  his  death  he  gave  William 
Gamp,  the  executor  named  In  the  will,  a 
sealed  envelope,  saying,  "That  is  my  will; 
take  charge  (tf  it."  Mr.  Camp  wrote  across 
the  end  of  the  envelope,  "To  be  opened  at 
Dr.  Swim^'a  death,"  and  placed  It  in. Ills 
safe-dei>o^t  box  In  a  bank.  The  evening 
after  the  burial  of  the  deceased,  the  eavtiop^ 
was  taken  from  the  bank  to  his  house,  and 
ther^  in  the  presence  of  relatives  of  the  de- 
ceased, opened,  and  found  to  consist  of  the 
parts  above  mentioned,  all  fastened  together. 
The  «cecntor  read  It  aloud  twice  to  those 
present,  and,  whOe  doing  so  the  second  time, 
sheet  B  became  detached.  The  counly  court 
of  Piatt  county  admitted  to  probate  the  will 
as  originally  written,  and  the  codicil,  but  Te> 
fused  to  leo^cnlEe  sheet  B  as  any  part  of  the 
Instrument  Thereafter  the  heirs  of  the  tes- 
tator filed  th^  bill  in  chancery,  under  section 
7  of  the  statute  of  wills  (2  Starr  &  O.  Ann. 
St.  p.  2M9),  In  the  circuit  court  of  that  connty. 
to  contest  the  will,  on  the  ground  of  mental 
Incapacity,  making  all  parties  interested  un- 
der the  original  will  and  codicil,  and  also  Nor- 
man H.  GamK  the  beneficiary  under  sheet 
B,  defendants,  and  alteglng  that  said  sheet 
was  not  admitted  to  probate,  and  was  no  part 
of  the  will.  Norman  H.  Camp,  having  answer- 
ed, filed  his  cross  bill,  averring  the  validity  of 
the  bequest  to  him  under  that  part  of  the 
will,  and  praying  affirmative  relief  in  that  re- 
gard. To  this  cross  bill  a  demurrer  was  sus- 


tained, and  tiie  Issue  formed  by  the  bill,  an- 
swers, and  r^Ucations  was  tried  by  a  jury, 
resulting  in  a  finding  that  the  original  will 
was  the  last  will  of  deceased,  and  that  nei- 
ther sheet  B  nor  the  codicil  was  a  valid  part 
thereof.  On  that  trial  Norman  H.  Camp  of- 
fered the  testimony  of  the  executor.  William 
C.  Gamp,  to  the  effect  that  lu  December  prior 
to  his  death,  deceased  called  his  attention  to 
sheet  B  as  part  of  the  will,  which,  wltir  the 
codicil,  then  un«ecuted,  was  attached  to  the 
original  wUL  This  evldmce  was  rejected. 
On  appeal  to  the  appellate  court  for  error  in 
holding  this  testimony  Incompetent,  and  be- 
cause the  verdict  of  the  jury  .as  to  the  va- 
lidly of  the  codicil  was  contrary  to  the  wel^t 
of  the  evidence,  the  finding  bdow  was  revers- 
ed, and  the  catise  remanded.  Thereupon  com- 
plainants, by  leave  of  court,  struts  out  of 
their  bill  all  avennents  as  to  sheet  B,  and 
moved  to  dismiss  the  same  as  to  Norman  H. 
Cami),  but  the  moti<m  was  doiIed.  Ther 
then  d«nnrred  to  the  cross  bill  of  said  Camp, 
In  which  be  alleged  the  validity  of  said  sheet, 
which  demurrer  was  overruled,  and  answers 
filed.  On  the  Issue  then  joined,  as  well  as 
that  on  the  original  Mil,  the  cause  was  again 
sulHnltted  to  a  jtuy,  and  a  verdict  returned 
substantially  Hke  the  first,  which  the  court 
set  aside.  A  third  trial  resulted  In  a  finding 
sustaining  the  original  wlU  and  sheet  B,  also 
sustaining  the  codldl,  but  finding  that  Curtis 
Camp  and  wife  should  take  nothing  thereun- 
der, because  of  changes  made  therein  l^them. 
On  this  finding  the  court  entered  Its  decree, 
and  to  reverse  so  much  thereof  as  sustained 
sheet  B  complainants  prosecuted  th^  appeal 
to  the  appellate  sourt;  and  this  Is  an  appeal 
from  a  judgment  of  affirmance  In  that  court 
It  is  first  Insisted  that  the  Piatt  circuit 
court  had  no  jurisdiction  to  pass  upon  the 
validity  of  sheet  B.  because  It  had  never  been 
admitted  to  probate.  The  argnm^t  Is  that 
under  our  statute,  only  probated  vrills  can 
be  contested  In  chancery.  In  our  view  of  the 
case,  the  question  thus  stated  is  not  properly 
presented  for  deddon.  The  win  of  Bdward 
Swaney  was  [ffobated.  He  made  but  one  win, 
which  consisted  of  certain  parts.  That  will 
was  admitted  to  probate,  but  the  county  court 
rejected  a  part  of  It  a»  not  being  duly  ex- 
ecuted. Within  three  years  after  such  pro- 
bate tbe  bmeflclary  under  the  clause  or  sheet 
stricken  out  filed  tais  cross  bill.  In  which  he 
allseed,  In  etfect  that  the  will  as  probated 
was  not  the  will  of  the  testatw;  that  his 
will  was  not  expressed  in  two  parts,  bnt  In 
three.  Tbe  case  is  not  distinguishable  In 
prindt^  from  that  of  Wolf  r.  Bollinger,  62 
111.  868.  There,  aftw  the  ezecutton  of  his 
will,  Jacob  Blzer  attempted  to  anbsUtote 
Wolf  fbr  Bollinger  as  his  devisee,  Trithout 
having  tbe  Instrummt  reattested  or  repub* 
Ushed,  and  the  will  so  altered  was  admitted 
to  probate.  Bollinger  filed  her  bill,  "alleging 
that  the  instrument  in  writing,  so  altered  and 
admitted  to  probate,  was  not  the  last  will 
and  testament  ot  Jacob  Blzer,  but  that  said 
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Instrument  In  wilting,  as  originally  drawn 
up  and  executed,  without  said  aiteratlon,  was 
his  true  last  will,  and  praying  that  the  In- 
Btrument  In  writing  so  admitted  to  probate  be 
declared  null  and  void,  and  that  the  Instru- 
ment as  originally  drawn  up  and  executed  be 
established  as  the  true  will  of  the  testator, 
and  that  his  estate  be  distributed  among  the 
devisees  therein  according  to  Its  provisions." 
From  a  decree  granting  the  relief,  Wolf  ap- 
pealed, and  Insisted,  as  Is  done  here,  that  the. 
circuit  court  had  no  jurisdiction  of  the  case 
stated;  but  It  was  held  otherwise.  The  ap* 
pellant  In  that  case  contended  that,  in  a  pro- 
ceeding to  contest  a  will  In  chancery,  under 
the  statute,  the  court  conld  only  det^mlne 
whether  the  Instrument  as  probated  was  the 
will  of  the  testator  or  not,  and  had  no  power 
to  establish  the  Instrument  as  originally  ex- 
ecuted  as  the  true  will;  but  the  contention 
was  overruled.  As  said  In  the  oplnlcm  of  the 
appellate  court,  and  shown  by  the  decisions 
there  cited,  the  question  is,  what  was  the 
will?  If,  under  the  evidgnce,  sheet  B  waa  le* 
gaily  a  part  of  the  will,  we  thlnlc  It  clear 
that  the  circuit  court  had  jurisdiction  to  grant 
the  relief  prayed  In  the  cross  bill  by  establish- 
ing the  whole  Instrument  as  the  last  will  and 
testament  of  the  deceased.  The  authorities 
fuUy  sustain  the  position  that  It  was  attach- 
ed to  the  original  will  at  the  time  the  codicil 
was  signed  and  attested,  and  that  the  execa- 
tioD  of  the  codicil  acted  as  a  publication  of 
It,  and  a  republication  of  the  whole  will  as 
it  then  existed;  also,  that  the  condition  of 
the  Instrument  at  that  time,  and  what  the 
testator's  intention  was  as  to  what  should 
constitute  his  will,  might  properly  be  shown 
by  parol.  Beall  t.  Cunningham,  3  B.  Mon. 
S90;  Burge  v.  Hamilton,  72  Ga.  568;  Van 
Cortland  v.  Kip,  1  HiU,  590;  Mooers  v. 
White,  6  Johns.  Oh.  380;  1  Redf.  Wills,  288. 

The  Jury  was  justified,  by  the  evidence,  in 
finding  that  the  testator  wrote  and  attactied 
sheet  B  to  the  original  prior  to  the  execution 
of  the  codicil.  That  being  so,  the  reference 
by  the  codicil  to  the  will  was  al^o  a  refer- 
ence to  that  sheet.  That  the  three  parts  were 
fastened  together  when  be  delivered  the  will 
to  his  executor,  and  that  this  sheet  became 
detached  by  accident  while  It  was  being  read 
and  examined,  soon  after  the  testator's  death, 
can  only  be  doubted  upon  the  hyiHtthesis  that 
William  O.  Camp  and  other  witnesses  have 
sworn  falsely;  and  of  that  there  is  no  proof. 
We  find  no  sufficient  reason  for  holding,  con- 
trary to  the  courts  below,  that  the  true  will 
of  the  deceased  included  sheet  B,  and  that 
the  circuit  court  pr<^rly  exercised  its  Juris- 
diction In  establishing  it  as -such.  This  dis- 
poses of  the  substantial  objections  to  the  rul- 
ing of  the  trial  court  In  giving  and  refusing 
instructions.  There  Is  no  reversible  error  In 
that  regard.  Other  grounds  of  reversal  have 
been  considered.  They  do  not  go  to  the  mer- 
its of  the  cause  before  us,  and  are,  In  our 
opinion,  without  force.  The  Judgment  of  the 
appellate  court  will  be  afBrmed. 


a<3  HI- 139) 

FRANKLIN  t.  LOAN  &  INVBSTMBNT 
CO. 

(Supreme  Conrt  of  Illinois.    Nov.  9,  1886.) 
AonsBHiXT  BBTViiiT  Vbkdob  axd  Vkhdsi— No- 

TIOS  TO  MoKTBAGBa  —  APPLICA.T10:f  OF  BOH- 
ROWED  Mo XBir—Fl SUING  OP  PACT— APPSAL. 

1.  Where  the  witnesses  are  all  examined  oral' 
ly.  and  the  testimoay  k  conflicting,  the  chan- 
cellor's error  in  a  finding  of  fact  must  be  dear* 
to  anthorize  a  reversal. 

2.  A  vendor  conveyed  lots  by  a  warranty 
deed.  To  enable  the  vendee  to  obtain  a  loan, 
he  delivered  to  the  loan  company  (vendee's 
mortaagee)  the  warranty  deed,  a  mortgage  exe- 
cuted to  him  by  the  vendee  to  secure  a  part  of 
the  purchase  money,  but  which  it  was  agreed 
should  be  a  junior  lien,  and  an  insurance  pol- 
icy covering  a  bnilding  on  the  lots,  payable  to 
himself  as  his  interest  might  appear,  bnt  In- 
dorsed by  him,  "My  interest  In  uie  within  has 
ceased."  The  company  had  no  actual  notice 
of  an  agreement  between  the  vendor  and  ven- 
dee that  the  borrowed  money  was  to  be  paid  to 
tlie  vendor.  RHd,  that  the  company  was  Jus- 
tified in  paying  It  to  its  mortgagor,  uie  vendee. 
58  111.  App.  2^,  affirmed. 

Appeal  from  appellate  court.  First  district 
Bill  by  Lesser  Franklin  against  Jaines  A. 
McDonald  and  others  to  set  aside  a  trust  deed, 
and  for  other  relief.  From  a  judgment  af- 
firming a  decree  In  favor  of  the  trustee  (68 
lU.  App.  230),  plaintiff  appeals.  Affirmed. 

This  cause  was  brought  before  this  court  at 
a  former  term,  but  was  dismissed  for  want 
of  Jurisdiction.  Franklin  t.  Investment  Co., 
152  IlL  345,  38  N.  B.  921.  A  Wilt  of  error 
was  thereafter  sued  out  of  the  appellate  court 
of  the  First  district,  and  there  the  decree  ot 
the  superior  court  of  Cook  county  was  affirm- 
ed. In'  disposing  of  the  case,  the  appellate 
court  filed  the  following  opinion  (Gary,  J.): 

"The  real  defendant  in  error  here  Is  the 
Loan  &  Investment  Company  of  North  Amer^ 
lea,  which  made  a  loan  to  McDonald  upon  a 
trust  deed  In  the  nature  of  a  mortgage,  made 
to  secure  an  indebtedness  of  $1,400.  The 
company  advanced  him  ?G45  on  the  security, 
and  he  then  ran  away.  The  plaintiff  In  error 
conveyed  the  property  to  McDonald  by  war- 
ranty deed,  and  upon  a  policy  of  Insurance  to 
McDonald  upon  a  house  on  the  property, 
which  policy  contained  a  mortgage  clause 
reading,  'Loss,  if  any,  payable  to  Lesser 
Franklin  as  his  Interest  may  appear,'  the 
plaintiff  In  error  indorsed,  'My  interest  in  the 
within  has  ceased,'  with  his  signature.  The 
deed  of  trust,  warranty  deed,  and  policy  were 
all  delivered  to  the  company.  Franklin  filed 
this  bill  to  have  the  trust  deed  set  aside,  upon 
the  ground  that  McDonald  never  paid  for  the 
property,  and  bad  agreed  that  the  proceeds  of 
the  loan  should  be  paid  to  Franklin  by  the 
company,  of  which  agreement  Franklin  al- 
leged that  the  company  had  notice  before  it 
advanced  the  S*145  to  McDonald.  The  court, 
upon  a  variety  of  circumstances  and  conflict- 
ing testimony,  found  that  the  company  had 
no  notice  of  such  an  agreement,  nor  of  any 
right  of  Franklin  to  the  proceeds  of  the  loan, 
and,  while  givtaig  r^ef  to  tbe  extent  <rf  direct 
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Ing  a  recoDTeyance  from  McDonald  to  Frank- 
lin, yet  directed  tbat  it  shoald  be  subject  to 
tbe  trust  deed,  and  dismissed  tiw  bill  as  to 
tbe  company  and  tbe  trustee  In  tbe  deed  of 
tmst  To  rerene  tbat  decree  tbe  plaintiff  in 
errw  prosecates  this  writ.  Witbont  setting 
out  at  lenfftb  tbe  evidence,  we  bold  fliat  tbe 
conclnslon  upon  It  to  wbicb  tbe  svperlor 
court  came,  as  to  notice  to  ttie  conqpany,  was 
warranted  hj  tbe  endence,  and  tberefore  tbe 
decree  Is  affirmed."    58  IIL  App.  230. 

Newtoan  &  Nortbmp,  for  appellant.  Bates 
&  Harding,  for  appellee. 

BAKER,  3.  (after  stating  tbe  factt).  There 
was  no  error  In  the  Judgment  of  tbe  appellate 
court  afflm^ng  tbe  decree  of  tbe  superior 
court  Tbe  question  whether  the  written  or^ 
der  signed  by  McDonald,  and  addressed  to  the 
Loan  &  InTeatment  Company,  directing  It  to 
pay  to  appellant  tbe  moneys  due  on  tbe  loan, 
and  tbe  fnrtbw  question  whether  iQip^ee  bad 
any  notice  otherwlaa  tbat  such  moneys  were 
so  to  be  paid,  were  both  controverted  ques- 
tions of  tact  at  the  liearlng.  The  erldemce  of 
the  witnesses  upon  these  questions  was  con- 
flicting, and  wholly  irreconcilable  It  was 
simply  a  matter  of  tbe  credibility  of  witnesses 
and  tbe  weight  of  evidence.  Tha  record 
shows  that  when  the  cause  was  beard  Iv  the 
chancellor  the  wituessee  were  all  examined 
orally  In  open  court  Under  sudi  circumstan- 
ces the  cbancdkr  has  the  same  tscUlties  for 
judging  of  their  credibility  that  &  Jury  baa 
In  a  trial  at  law,  and  the  error  In  finding  as  to 
matter  of  fact,  vrben  tbe  testimony  1b  ecmfllct- 
Ing,  must  be  clear  and  palpable  to  authorize 
a  reversal.  Cout  Olsen,  ftl  DL  27S;  John- 
son V.  Johnson;  12S  IIL  510,  16  N.  B.  801; 
Backley  r.  Backley,  161  111.  332,  37  N.  E. 
1014;  Ellis  T.  Ward,  187  lU.  609-633,  26  N.  BL 
630.  Tbere  was  no  such  mop  here.  It 
seems  to  be  supposed  by  counsel  that  the  doc- 
trine of  tbe  case  of  McLaurle  r.  Thomas,  39 
111.  281,  vrhea  ai^Iled  to  tbe  case  at  bar,  nec- 
essarily leads  to  the  oonduslon  that  the  bare 
tact  that  the  warranty  deed  frcnn  FrankUn 
was  delivered  to  tbe  Loan  &  Investment  Com- 
pany by  tbe  agents  of  Franklin  charges  iu>pel- 
lee  with  notice  of  the  rights  and  equities  <a 
appellant  under  his  contract  with  McDonald. 
The  ease  named,  which  Is  so  largely  rdied  on 
1^  BppeUant,  is  an  authority  against  him,  and 
not  an  authority  In  bis  favor.  There  Thom- 
as, the  flist  vendor,  sold  land  to  Barnes,  and 
gave  to  him  a  bond  for  a  deed,  upon  payment 
of  ¥2,000.  Afterwards,  at  the  r«iuest  of 
Barnes,  Thomas  conv^red  parcels  at  tbe  land 
directly  to  Lincoln  and  to  Leal  and  others, 
respectively;  and  thraeafter  MclAurie  pur- 
chased from  Barnes  the  remaining  nine  acres 
of  tbe  tract,  takli^  tither  a  bond  for  a  con- 
veyance, or  an  assignment  of  tbe  bond  of 
Thomas.  It  was  held  tbat  all  of  tbe  pur- 
cbasers  were  chargealHe  wltb  notice  of  the 
lien  of  Thomas  for  purchase  money,— Lincoln, 
Leal,  and  othersp  because,  on  their  purchases 


from  Barnes,  they  received  their  deeds  from 
Thomas,  tbe  original  vendor;  and  McLaurie, 
because  he  took  either  an  assignment  of  the 
bond  held  by  Barnes,  or  his  bond  fbr  a  con- 
veyance, either  of  which  would  be  notice. 
But  it  was  also  b^  in  tbe  same  case  that 
Thomas,  1^  executing  deeds  to  Lincoln,  Leal, 
and  others,  released  bis  Hen  as  to  the  portions 
conveyed  to  them,  because  he  made  deeds  to 
said  purcbasofi  tiom  Barnes  without  gtvli^ 
tbem  notice  of  bis  lien,  and  therel^  enabled 
Barnes  to  collect  from  them  the  full  purchase 
price  of  tbe  land.  So,  here,  appellant,  the 
first  vendor,  by  deUverii^  to  appellee,  at  the 
request  of  Mt^Donald,  vendee  of  appellant, 
and  vendOT  and  mortgagor  ot  appeUee,  a  war* 
ranty  deed  conveying  the  lots  to  said  McDon- 
ald, together  with  tbe  abstract  of  title,  and  the 
insniance  policy  on  the  bouse  standing  on 
said  lots,— the  latter  wltb  the  words,  "My  In- 
terest in  the  wltbln  baa  ceased,"  and  his.  sig- 
nature Indorsed  thereon,— enabled  McDonald 
to  obtain  trom  appellee  tbe  money  secured  by 
the  tmst  deed  tbat  he  (McDonald^  executed  to 
TuthUl  as  trustee.  Of  course^  this  Is  assum- 
ing tbe  truth  of  the  fact  found  by  the  decree, 
-^tbat  appellee  had  no  actual  notice  that  the 
moneys  raised  by  the  trust  deed  were,  1^  ar- 
rang^nent  between  appellant  and  McDonald, 
to  be  paid  to  appellant  Instead  of  McDonald. 
It  is  true,  appdlee  bad'ln  Its  possession,  and 
had  notice  of,  tbe  trust  deed  of  McDonald  to 
appellant  to  secure  fSOO,  and  tbat  It  contained 
a  dause  to  the  effect  that  it  was  given  to  se- 
cure a  part  of  tbe  purchase  money  of  tbe  lots; 
but  this  fact  Is  (tf  so  Importance  when  it  is 
considered  tbat  it  was  tbe  understanding  and 
intention  of  all  parties  tbat  this  trust  deed  for 
9800  should  be  postponed  to  tbe  trust  d^  to 
appellee  fOr  bomtwed  money,  and  be  recorded 
only  as  a  second  mortgage  on  the  lots.  If  ap- 
pellee had  no  actual  notice  of  the  wder  ^ven 
to  i^tpellant,  or  of  the  arrangement  between 
appellant  and  McDonald  that  tiie  former 
should  receive  the  money  borrowed  frb  u  ap- 
pellee, then  tbe  evidence  afforded  by  the  war- 
i-anty  deed  and  abstract  of  titie,  and  the  in- 
dorsement on  tbe  insurance  policy,  and  tbe 
trust  deed  for  $300,  obviated  any  occasion  for 
further  Inquiry  hy  amteUee^  and  was  amply 
Buffldent  to  Justify  the  payment  of  tbe  mon^ 
to  McDMtald.  The  Judgment  ot  tbe  appellate 
court  is  affirmed.  Affirmed. 


aeS  III.  285) 

JOHNSON  et  at  v.  SANITARY  DIST.  OF 
CmCAGO  et  al. 
(Supreme  Court  of  Illinois.    Nov.  8.  1806.) 
Samitart  District  or  Cbioaqo  —  Disohbtiok  is 

LbTTISO  CONTRAOTa — KeSFOTTSIBILlTT 

OP  Bidder— ISJiiscTl OH. 
1.  Under  the  provision  of  the  act  creating  the 
sanitary  district  of  Chicago  (Laws  1880,  p.  125, 
S  11)  authorizing  tbe  trustees  of  snch  coriMra- 
tion  to  let  contracts  for  work  on  the  drainage 
canal  "to  the  lowest  responsible  bidder^"  where 
the  board  advertised  for  bids  for  certain  work, 
reqnlriDK  bidders  to  famUh  evidence  of  suffi- 
dent  abOlty  and  financial  resources  to  complete 


Digitized  by  Google 


2U 


4S  NORTHEASTERN  REPORTER. 


the  contract.  In  determining  the  snfficlency  of 
such  evidence,  and  in  awarding  the  contract, 
the  board  acted  judicially,  and  its  discretion 
cannot  be  controlled  by  the  courts. 

2.  In  the  absence  of  frand.  an  action  will  not 
lie  to  compel  the  letting  of  the  contract  to  the 
lowest  bidder,  or  to  enjoin  the  making  of  a  con- 
tract with  the  bidder  whose  bid  was  accepted. 
5S  111.  App.  306,  affirmed. 

Appeal  from  appellate  court.  First  district 
Action  In  equity  by  Ernest  V.  Johnson  and 
others  against  the  sanitary  district  of  Chi- 
cago and  others.  A  decree  dismissing  the 
bill  was  affirmed  by  the  appellate  court  (6S 
III.  App.  306),  and  complainants  ai)peaL  At- 
firmed. 

The  sanltaiy  district  of  Chicago,  a  mu- 
nicipal corporation  engaged  in  bnlldlng  a 
canal  between  tbe  waters  of  Lake  BUdilgan 
and  the  Illinois  river,  Is,  by  tbe  provlslona 
of  tbe  act  under  which  It  Is  (xganteed,  au- 
thorized to  let  contracts  far  fbe  conatmctltNi 
of  tiiat  canal.  Section  1  of  tbe  main  channel 
bad  been  contracted  for  constmctlon  by  tbe 
board  wltb  one  Alfred  Harl^,  who  failed  to 
comply  wltb  the  prorlslons  of  his  contract,  be- 
cause of  which  it  was  declared  ftnfeited.  Sec- 
tion 1  was  one  mile  In  length.  The  board  of 
trustees,  In  pursuance  of  tbe  act  under  which 
It  was  organized,  advertised  for  bids  for 
again  letting  the  contract  for  tbat  sectlcm. 
Section  11  of  the  sanitary  district  act  (Laws 
1888,  p.  126)  provides  as  follows:  "All  con- 
tracta  for  work  to  be  done  by  sncb  municip- 
ality, tbe  expense  of  which  will  exceed  five 
hundred  (500)  dollars  shall  be  let  to  the  low- 
est responsible  bidder  therefor,  upon  not  less 
than  sixty  (60)  days  pnbltc  notice  of  the 
terms  and  conditions  npon  which  the  con- 
tract Is  to  be  let  having  been  given  by  publi- 
cation In  a  newspaper  of  general  circulation 
puUlshed  In  said  district,  and  tbe  said  board 
shall  have  tbe  power  and  authority  to  reject 
any  and  all  bids  and  readvertlse."  Tbe  ad- 
vertlsement  for  bids  was  In  tbe  form  gen- 
erally used  by  cwporatlons,  botb  munldpal 
and  private,  and  contained  these  express  pro- 
visions: "No  proposal  wlU  be  considered  un- 
less the  party  making  It  shall  famish  evi- 
dence satlsfactcHT  to  the  board  of  trustees  of 
his  ablllQr  to  do  the  work,  and  that  he  has 
the  necessary  pecnniary  resources  to  fulfill 
Ibe  conditions  ot  tbe  contract,  i»nvided  that 
such  contract  shall  be  awarded  him.  Bid- 
ders are  required  to  state  in  their  proposals 
their  Individual  names  and  places  of  resi- 
dence, In  fnlL"  Under  this  advertisement 
many  bids  were  made,  but  for  this  discussion 
we  need  take  Into  consideration  but  two,— 
that  of  aK>dlantB,  which  was  In  the  aggre- 
gate ¥1,141,107.91,  and  tbat  of  Gilffitba  & 
3IcI>ermott,  in  tbe  aggregate  ^l,2ti0,21!». 
These  were  the  two  lowest  bids  considered 
by  tbe  board  of  trustees,  and  were  received 
April  18.  1894.  The  board,  after  patient  In- 
vestlgatlou  as  to  the  financial  responalbillty 
and  ability  of  tbe  bidders  to  do  tbe  work,  as 
well  as  tbelr  conception  of  tbe  work  to  be 


done,  on  May  23,  1894,  rejected  the  bid  of 
appellants,  and  let  the  contract  to  Uritlitbs 
&  McDermott;  and,  three  days  afterwards, 
appellants,  as  taxpayers,  residents,  and  legal 
voters  of  the  district,  filed  this  bill  to  re- 
strain the  sanitary  district  ftom  rejecting 
their  bid,  and  from  executing  the  contract 
with  Griffiths  &  McDermott,  and  against  the 
bidder  from  performing  any  work  on  sec- 
tion 1.  The  prayer  ctf  tbe  bill  was  for  a  man- 
datory Injunction  to  compel  the  awarding  of 
the  contract  to  appellants.  On  hearing,  a 
permanent  Injunction  was  refused,  and  the 
bin  dismissed,  which  decree  was  affirmed  on 
appeal  to  the  appellate  court. 

BumhamA  Baldwin,  for  appellanta  George 
E.  Dawson,  O.  0.  Prickett,  and  Walker,  Judd. 
&  Hawley,  for  appellees. 

PHILI'IFS,  J.  (after  stating  the  facts).  Br 
tbe  proposal  for  bids,  as  advertised,  the  board 
required  evidence  to  be  furnished  of  ability 
to  do  the  votk,  and  of  necessaiy  pecuniary 
resources  to  fulfill  the  oondIU(Hi8  of  the  con- 
tract It  necessarily  reserved  to  Itself  tiie  de- 
termination of  tbe  sufficiency  of  tliat  evi- 
dence. Tbe  act  under  wblcb  authority  to  ad- 
vertise for  bids  existed  expressly  ivovlded 
that  the  board  should  have  power  to  let  to 
the  lowest  responedble  bidder,  and  to  reject 
any  and  all  bids,  and  readvotiBe.  The  board 
having  reserved  to  Itself  the  right  to  pass 
upon  the  evidence  of  tbe  pecuniary  resources 
and  ability  to  do  the  work,  and  being,  under 
the  act,  vested  wIQi  tbe  power  to  determine 
the  lowest  responsible  bidders,  they  an  tiy 
the  act  made  the  Judges  to  determine  the 
qualifications  of  the  bidden.  When  the  stat- 
ute vests  a  discretion  In  a  munlclEnl  body  to 
determine  a  question,  it  Is  not  the  province 
of  the  courts  to  determine  and  control  tbe 
discretion.  The  mandatory  Injunction  ap- 
plied for  to  compel  the  letting  of  the  con- 
tract to  appellants  Is  in  the  nature  of  a  man- 
damus, and  Is  an  attonpt  to  control  a  discre- 
tion tbat  Is  jncUcIal  In  Its  nature.  The  duty 
of  examining  tte  proposals,  determining  the 
responsibility,  and  awarding  the  contract;  is 
Judicial  in  Its  nature  and  <Aaracter;  and  the 
awarding  tbe  contract  Is  a  judicial  act,  which 
it  is  not  within  tbe  province  of  the  courts  to 
control  \)y  mandamus  or  mandatory  Injunc- 
tion. Gaslight  Go.  V.  DonneUy,  »S  N.  T. 
GS7;  People  v.  Gleason,  121  N.  T.  631.  26  N. 
B.  4;  Erving  v.  City  of  New  York,  181  N.  Y. 
133,  29  N.  B.  1101;  State  v.  McGrath,  01  Ma 
886,  3  S.  W.  840;  State  v.  Oommiasioners  of 
Shell?  Oo.,  36  Ohio  St  826;  Douglass  v.  Com., 
108  Pa.  St  5S9;  Hoole  v.  Elnkead,  16  Nev. 
217.  Nor  con  tbe  courte.  In  absence  of  fraud, 
restrain  the  trustees  from  entering  into  such 
contract  as  they  may  award  to  tbe  bidder. 
Kelly  V.  City  of  Chicago.  62  lU.  279.  On  no 
principle  can  this  bill  be  sustained.  Tbe  de< 
cree  dinnlssing  tbe  bill  was  not  error,  and  the 
Judgment  Of  the  appellate  court  Is  affirmed. 
Affirmed* 
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8IS80N  et  aL  T.  DBAINAOB  GOM'BS  OF 
DIST.  MO.  1. 
QBnpreme  Goiut  of  lUindi.    Nor.  8.  1896.) 
Appul— Abbbbshbht  dndirDeiihaob  AOr— Md- 

mCIPAI.  COBPOBATIOM^DUOHB- 
TIOKABT  FOWBB. 

1.  Under  the  proTlsiona  of  the  farm  dralnajce 
act  (Laws  1886,  p.  77,  i  27),  that  ao  appeal  from 
assessments  of  benefits  on  lands  drained  "shall 
be  apon  the  groand  onl7  that  snch  tax  is  a 
greater  amount  than  the  benefits  to  accrae  to 
the  land  in  question  by  the  proposed  drain," 
snch  question  is  the  onlr  one  that  can  be  raised 
on  an  appeal  or  be  renewed  on  proceedings  in 
error  from  the  judgment  of  a  county  court  af* 
firming  an  assessment. 

2.  The  commissioners  of  a  drainage  district, 
being  vested  by  the  statute  with  a  discretion 
as  to  the  location  and  manner  of  construction 
of  drains,  are  not  botmd  by  the  plans  and  esti- 
mates of  the  engineer,  and  a  change  In  snch 
plans  does  not  vitiate  an  assessment,  as  their 
discretion  cannot  be  controlled  by  the  courts. 

Error  to  Kane  county  court;  D.  B.  Sher- 
wood, Judge. 

Proceedings  for  assessment  of  benefits  on 
lands  under  the  drainage  act  In  drainage 
district  No.  1  Id  Kane  county.  From  a  judg- 
ment of  the  county  court  on  appeal,  Eliza- 
beth Sisson  snd  another  Mug  error.  Af- 
firmed. 

M.  F.  Nichols  and  R.  G.  Hontony,  for 
plaintiffs  In  error.  M.  O.  Southwortb,  for 
defendant  In  error. 

PHILTjIPS,  J.  This  drainage  district  was 
organized,  and  a  special  assessment  made 
for  benefits  by  classifying  the  lands.  No- 
tice for  hearing  objections  having  been  giv- 
en, at  the  time  of  hearing  for  review  the 
classification  as  to  appellants  was  left  as 
first  made,  and  an  order  entered  to  that  ef- 
fect. The  special  assessment  roll  or  tax 
list  was  made  out  and  filed  In  pursuance  of 
the  statute.  One  of  appellants  owned  a  40- 
acre  tract,  which  was  classified  and  charged 
-with  benefits  amounting  to  $560.  The  other 
appellant  owned  a  20-acre  tract,  which  was 
classified  and  charged  with  benefits  amount- 
ing to  ¥400.  From  this  assessment  an  ap- 
peal was  prosecuted  to  the  county  court  of 
Kane  county,  where  a  trial  was  had  be- 
fore a  Jury,  and  the  assessment  as  to  the 
40-acre  tract  was  sustained,  and  the  benefits 
to  the  20-acre  tract  were  fixed  at  $300,  Up- 
on an  examination  of  the  bill  of  exceptions  It 
appears  It  does  not  purport  to  give  all  the 
evidence  on  the  question  of  benefit  to  appel- 
lants' lands  by  the  proposed  Improvement, 
but  does  give  all  the  evidence  on  certain 
questions  on  which  evidence  was  heard.  By 
the  evidence  thus  incorporated  In  the  bill  of 
exceptions  appellants  seek  to  bring  before 
this  court  a  record  showing  that  the  com- 
missioners, after  procuring  the  right  of  way, 
employed  an  engineer  to  make  a  survey, 
plana,  profiles,  and  estimates,  which  being 
done,  the  commissioners  subsequently  de- 
termined to  lay  the  tile  fixed  on  to  effect 
the  drainage  two  feet  deeper  than  proposed 


by  the  plans  of  the  engineer,  wblct  they 
did  do;  and  appellants  deny  that  the  reso- 
lution to  that  effect  was  entered  of  record 
b^  the  clerk  of  the  commissioners,  or  filed 
In  his  office.  It  Is  further  claimed  by  ap- 
pellants that  the  afflessments  were  made  be- 
fore the  adoption  of  the  resolution  to  place 
the  tile  two  feet  deeper  than  fixed  by  the 
plans  of  the  engineer.  The  argument  In 
appellants'  brief  Is  devoted  to  these  ques- 
tions. By  the  express  provision  of  section 
27  of  the  farm  drainage  act  (Laws  1885,  p. 
77),  an  appeal  such  as  this  "shall  be  ui>on 
the  ground  only,  that  such  tax  is  a  greater 
amount  than  tl^e  benefits  to  accrue  to  the 
land  In  question  by  the  proposed  drainage." 
Under  this  provision  of  the  statute,  the  ques- 
tions sought  to  be  raised  on  this  record  are 
excluded  from  consideration,  and  the  failure 
to  Incorporate  Into  the  record  all  the  evi- 
dence as  to  the  benefits  to  the  lands  by  rea- 
son of  the  Improvement  must  result  In  an 
affirmance  of  this  Judgment.  Gounsel  for 
appellants  earnestly  urge  thc^  views  on  the 
questions  raised  on  this  record.  By  section 
17  of  that  act  It  is  provided:  "That  upon 
the  organization  of  a  drainage  district  the 
commissioners  shall  go  upon  the  lands  and 
determine  upon  a  system  of  drainage  wBlch 
shall  provide  main  outlets  of  ample  capacity 
for  the  district,  having  In  view  the  future 
contingencies  as  well  as  present  •  •  • 
Unless  the  district  is  small  and  the  plans  are 
manifestly  of  easy  determination,  a  compe- 
tent engineer  shall  be  employed  to  locate 
and  advise  upon  the  character  of  the  work 
to  be  done,  and  rei>ort  In  writing  with 
maps,  profiles  and  estimates  of  costs,  and  In 
a  general  way  the  benefits  to  accrue  to  the 
lands  in  the  several  localities  of  the  dis- 
trict. The  ma-pa  and  papers  showing  the 
final  determination  as  to  a  sj^stem  of  drain- 
age shall  be  filed  In  the  clerk's  office  and  re- 
corded In  the  drainage  record."  This  sec- 
tion vests  In  the  commissioners  a  discretion, 
and  it  Is  for  them  to  determine  the  manner 
of  its  exercise.  They  are  required  to  go 
upon  the  land,  and  determine  upon  a  ^s- 
tem  of  drainage,  etc.  They  are  not  bound 
by  the  plans  of  the  engineer  and  his  esti- 
mates. They  had  a  right  to  determine  to  go 
to  a  greater  depth  than  that  shown  by  those 
plans.  They  alone  must  decide  whether  the 
plans  ore  manifestly  of  easy  determination, 
and,  as  this  exercise  of  discretion  vests  In 
them,  It  cannot  be  controlled  by  the  courts. 
In  Johnson  v.  Sanltaiy  Dist  (filed  at  the 
present  term),  45  N.  E.  213,  we  have  dis- 
cussed this  question,  and  will  not  renew  It 
here,  but  refer  to  that  case.  Whether  their 
resolution  to  sink  the  tile  to  a  greater  or 
less  depth  IS  entered  of  record  by  the  cleric 
is  not  a  matter  of  defense  to  the  assessment, 
nor  can  the  time  at  which  the  plan  of  the 
work  Is  finally  determined  be  Invoked  as  a 
defense.  The  statute  peremptorily  declares 
the  only  quration  to  be  determined  on  the 
appeoL   No  discretion  exists  In  the  courts. 
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The  evidence  incorporated  in  the  bill  of  ex- 
ceptions constittites  no  defense,  and  the 
judgment  of  the  connty  court  of  Kane  coun- 
ty i8  affirmed.  Affirmed. 


(163  111.  298) 

COULSON  et  al.  t.  ALPAUGH  et  al. 
(Supreme  Court  of  lUinois.    Not.  9,  1896.) 

COSSTHUOTION  OW  WlLl.— PBBCATOKT  TbUBT— Es- 
8SNT1AU  or — DeFI»1TBNS88  OF  SUB- 

jbct-Mattbr. 

1.  A  proTleion  fn  a  wili  which  gfrea  the  wid- 
ow of  the  testator  all  his  property  for  her  use 
while  living,  "'requesting"  ner  to  have  certain 
bequests  paid  to  descendants  of  the  testator 
Darned  at  her  death,  is  sufficiently  definite  to 
create  a  trust  in  favor  of  such  beneficiaries, 
which  will  be  enforced  by  a  court  of  equity  on 
the  death  of  the  wife  without  haTiuff  executed 
the  power. 

2.  A  will  gare  all  the  property  of  the  testator 
to  his  widow,  with  full  power  to  dispose  of  all 
or  any  of  it,  and  reinvest  the  proceeds  "for  her 
use  while  living,"  and  requested  her,  at  her 
death,  to  make  equitable  distribution  of  what 
remained  among  the  children  of  the  testator, 
after  payment  of  certain  specific  bequests.  The 
wife  died  intestate,  and  without  having  dis- 
posed of  the  testator's  real  estate.  B^d,  that 
the  wife  took  only  a  life  interest  in  the  prop- 
erty, under  the  will,  with  power  to  dispose  of  it 
at  her  death,  but  that  the  precatory  words  of 
the  will,  except  as  to  the  specific  sums  to  persons 
named,  operating  only  on  "what  remained"  on 
the  death  of  the  wife,  were  too  indefinite  as  to 
the  subject-matter  to  create  a  trust  which  could 
be  enforced  in  equity,  and  that,  on  the  death  of 
the  wife  without  having  executed  the  power  of 
disposition  given  her,  all  the  property  remain- 
ing, both  real  and  personal,  fell  into  the  estate 
of  the  testator,  and  became  Intestate  property. 

Ajipeal  from  circuit  court,  Henderson  county; 
3.  J.  Olmn,  Jndse. 

Action  tor  partition  by  Sarab  R.  Alpaugh  and 
others  against  Alice  M.  Coulson  and  others. 
From  the  decree,  the  defendants  appeal.  Re- 
versed. 

This  was  a  bUI  filed  anKUeea  against  ap- 
peUaots,  asking  for  partition  of  the  N.  E.  %  of 
section  10,  township  8  N.,  range  4  W.,  fourth 
P.  M.,  In  Henderson  coun^,  111.  Hie  case  In- 
volves the  amstructlMi  of  the  will  of  John  Cor- 
zatt,  deoeaaed.  John  Oorzatt,  late  of  Hender- 
son county,  111.,  departed  this  life,  testate.  In 
said  couD^  and  state,  mi  or  about  the  5th  day 
of  July,  1877,  and  at  the  time  of  bis  death 
was  the  owner  In  fee  of  the  said  land.  De- 
ceased left  surviving  him  his  widow,  Elizabeth 
Coraatt,  and  Sarah  R.  Alpaugh,  Maiy  A.  Voor- 
hees,  Oatherine  G.  Johnson,  Samuel  Elwood 
Corzatt,  Benjamin  F.  Corzatt,  and  William  Nel- 
son Ck>rzatt,  his  only  children,  and  John  W. 
Crazatt,  the  only  child  of  Peter  P.  Ooraatt,  a 
son  of  said  John  Oorzatt,  who  died  prior  to  the 
death  of  said  John  Corzatt,  as  his  only  heirs 
at  law.  His  will  reads  as  follows:  "First.  I 
order  and  direct  that  my  funeral  exijcnses  and 
all  just  debts  be  paid.  Second.  I  give  and  be- 
queath to  my  beloved  wife,  Elizabeth  Cotzatt, 
all  the  real  and  personal  estate  of  whldi  I  may 
die  possessed,  with  tatt  power  to  use  and  dis- 
pose of,  to  sell,  and  reinvest  the  proceeds  In 
lands  9r  otberwtoe  tor  bar  use  while  Uvlng, 


requesting  her  to  make  at  her  death  such 
equitable  distribution  of  what  remains  among 
my  children,  giving  first,  before  such  dispo- 
sition of  the  property  that  may  at  her  death 
remain,  to  my  sous  William  Nelson  Corzatt 
and  Elwood  Coraatt  each  f300,  or  a  team  of 
horses  worth  that  sum,  and  the  same  to  my 
son  Benjamin  PrankUn  Oorzatt,  and  to  pay  my 
grandson.  If  he  arrives  at  the  age  of  21  years 
(said  grandson  Is  Jolm  W.  Corzatt)  the  sum  of 
$500;  but  said  $500  is  not  to  be  paid  until  after 
the  death  of  my  said  wife,  Elizabi'th  Oorzatt. 
Lastly.  I  hereby  appoint  my  wife,  Elizabeth 
Oorzatt,  my  sole  executrix  of  this  my  last  will 
and  testament,  hereby  revoking  all  ftirmer  wills 
by  me  made."  The  will  was  duly  probated  Au- 
gust 8,  1877.  The  widow,  Elizabeth  Oorzatt, 
died  May  28,  1895,  without  having  disposed  of 
the  real  estate,  either  by  deed,  wUl,  or  otherwise, 
and  without  making  any  distribution,  as  request- 
ed In  said  will,  among  the  chlldi-eu  of  the  testa- 
tor. The  three  legacies  of  $300  each  have  all 
been  satisfied.  The  legacy  of  $500  to  John  W. 
Ooizatt  has  never  been  paid  or  satisfied.  WQ- 
Uam  Nelson  Corzatt  (former  husband  of  Alice 
M.  Coulson),  one  of  the  children  of  John  Cor- 
zatt, died  testate  May  10,  1882,  and  left  surviv- 
ing him  his  widow,  Alice  M.  Oorzatt  (now  Alice 
M.  Coulson),  and  no  children  or  descendants 
of  children.  By  his  will,  William  Nelson  Oor- 
zatt devised  all  Us  property,  including  his  Inter- 
est In  his  father's  estate,  to  his  widow,  Alice  M. 
Corzatt.  The  drcult  court  decreed  partition  at 
the  land  owned  by  John  Oorzatt  among  the  com- 
plainants, Sarah  R.  Alpaugh,  Mary  A.  Voor^ 
hees,  Catb^ne  O.  Johnson,  Samuel  Elwood 
(3orzatt,  and  Benjamin  F.  Corzatt,  giving  each 
(me  of  them  a  one-fifth  Interest,  and  also  de- 
creed that  defendants  Alice  M.  Coulson  and 
John  W.  Corzatt  took  no  Interest  therein,  and 
also  decreed  like  distribution  of  the  personal 
property.  From  said  decree,  appellants  have  ap- 
pealed to  this  court,  and  ask  that  the  decree  of 
die  drcalt  court  be  rerezsea 

O'Harra,  Scofield  ft  Haxtzell.  for  awellaiitB. 
R.  Cooper  and  Kli^tridc  &  Alexander,  for  ap> 
pellees. 

BAKER.  J.  (after  stating  the  facts).  By  the 
will  of  John  Oorzatt,  he  gave  and  bequeathed 
to  his  wife,  Elizabeth  Coi-zatt,  all  his  real  and 
personal  estate,  "for  her  use  while  living." 
These  latter  words  limit  the  gift,  and  show 
ttiat  what  she  took  was  not  the  fee-simple 
title,  but  an  estate  for  life.  In  addition  to 
this  life  estate,  there  was  also  donated  to  her 
a  power  "to  sell"  the  fee,  and  "reinvest  the 
proceeds,"  and  likewise  power  "to  use  and 
dispose  or'  the  entire  Interest  in  the  property. 
It  would  have  been  entirely  competent  for  the 
testator,  upon  creating  this  life  estate,  and 
giving  the  powers  to  sell  and  make  disposition, 
of  the  fee,  to  have  limited  a  remainder  after  the 
termination  of  the  life  estate,  either  to  his  chil- 
dren, generally,  or  to  such  of  them  aa  should  sui^ 
Vive  their  mother.  And  be  might  have  limited 
this  remainder  to  the  property  not  sold,  diapos- 
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«d  aC,  and  used  under  the  power  the  flnt 
donee,  or  to  so  much  thereof  as  might  remain 
unexpended.  Hatnlln  t.  Express  Co.,  107  111. 
443;  Kaufman  t.  Bieddaridce.  U7  BL  805, 
7  N.  E.  668;  Walker  t.  PritchaM,  121  lU.  221, 
12  N.  E.  336.  The  contention  of  apjjiellees  Is 
that  the  testator  snhatantially  did  this,  hy  the 
precatory  words  fonnd  In  the  latter  part  of 
the  second  Item  ot  the  wflL  Tlie  langua^ 
relied  on  by  appellees  Is  this:  "Requesting 
her  to  make  at  her  death  such  equitable  dls- 
tribotion  of  what  remains  among  my  children, 
giving  flrst,  before  such  dlsposlticBi  of  the 
property  that  may  at  her  death  remain,  to 
my  Bona  William  Nelson  Cionatt  and  Blwood 
Gomtt  each  ¥300,  or  a  team  of  horses  worth 
that  sum,  and  the  same  to  my  son  Benjamin 
Franklin  Oorzatt,  and  to  pay  to  my  grandson, 
if  he  arrives  at  the  age  of  twen^-one  years 
<Baid  grandson  is  John  W.  Coizatt)  the  sum 
of  9500;  but  said  9500  la  not  to  be  paid  until 
after  the  death  of  my  sfUd  wife,  Ellxabetb 
Goizatt."  In  MUlB  T.  yewbeny,  112  UL  123, 
this  court  had  before  It  the  matt«r  of  a  precar 
tory  wUL  It  was  there  held  that,  to  consti* 
tnte  a  valid  trust  by  a  devise,  three  circum- 
stances must  concur:  Sufficient  wwds  to  raise 
it,  a  definite  subject,  and  a  certain  or  ascer- 
tained object;  that,  if  the  subject  Is  not  cer^ 
tain,  no  trust  arises;  and  that  If  the  will 
gives  the  flrst  taker  the  poww  of  withdraw- 
ing any  part  of  the  subject  fnnn  the  cAJect  of 
the  wish  or  request,  or  of  applying  it  to  his 
own  use,  the  subject  cannot  be  considered 
certain,  and  a  ooort  of  equity  will  not  create 
a  trust  The  case  then  before  the  court  was 
that  the  testatrix  devised  and  bequeathed  all 
her  property  to  her  mother,  "upon  the  express 
condition"  that  she  devise  Igr  win  so  much 
of  the  property  "as  shall  remain  undisposed 
of  or  unspent  at  the  time  of  her  deceasi^*  to  a 
charity  at  a  designated  class.  The  mother  re- 
fused to  comply  with  the  condition,  and  de- 
manded and  received  the  estate  as  the  only 
heir  at  law  of  her  dai^hter,  iipon  the  ground 
that  there  was  no  residuary  clause  in  the  will, 
and  the  estate  was  Intestate.  The  conrt  held, 
npon  UU  filed  during  the  life  of  the  mother, 
that  the  oncertainty  as  to  the  estate  that 
might  remain  at  the  mother's  death  was  such 
as  that  no  trust  could  be  dedaxed.  It  was 
there  said  tliat  the  subject  of  the  trust  was 
so  mtich  of  the  property  as  shall  remain  undis- 
posed of  or  unspent  at  the  time  of  the  de- 
cease of  Mrs.  Newberry,  and  that  the  uncer- 
tainty of  the  subject-matter  of  tlie  trust  at- 
tempted to  be  asserted  iwesented  an  Insupera- 
ble difficulty.  And  the  court,  after  quoting 
from  various  like  authorities,  said:  "The  rule, 
which  we  believe  to  be  amply  supported  by 
the  authorities.  Is  thus  laid  down  In  Hill, 
Trustees,  118:  'But  any  words  by  which  it  Is 
repressed,  or  from  which  it  may  be  impUed, 
that  the  flrst  taker  has  the  power  of  wlth- 
dravring  any  part  of  the  subject  from  the  ob- 
ject of  the  wish  or  request,  or  of  applying  It 
to  his  own  use,  wlU  prevent  the  subject  of 
the  gift  from  being  considered  certain.' "  The 


words  "request"  and  "requesting"  are,  under 
many  drcumstancea,  precatory  words  suffi- 
cient to  raise  a  trust;  and  under  other  cir- 
cumstances it  is  otherwise.  It  depends,  not 
only  npon  the  smse  In  which  the  words  are 
used,— whether  intended  as  Imperative,  or  as 
merdy  the  expression  of  a  wish  or  preference, 
the  observance  of  which  Is  left  to  the  discre- 
tion of  the  first  taker;  but,  even  where  it  Is 
clear  the  language  was  intended  as  manda- 
tory, it  also  depends  upm  the  fact  whether 
the  tntentl<m  Is  defeated  by  the  other  provi- 
alons  ot  the  wilL  Far  It  Is  Just  as  essential 
to  the  creation  of  a  trust  that  there  should  be 
certainty  of  object  and  certainty  of  subject- 
matter  as  it  is  that  words  in  whlcA  the 
intention  is  expressed  should  l>e  imperative. 
Knight  v.  Knight,  3  Beav.  148;  Howard  v. 
Carusl,  109  U.  S.  723,  3  Sup.  Gt  575;  2  Pom. 
Eq«  Jnr.  M  1014-1016,  and  authorities  iheee 
cited. 

In  respect  to  the  will  now  in  questi(Ki,  no 
claim  is  or  could  be  made  that  the  request  to 
give  to  each  of  the  three  sons  of  the  testator 
die  sum  ot  9300,  or  a  team  of  horses  worth 
that  sum,  as  also  the  i«ovisIon  to  ^y  to  the 
grandson,  John  W.  Corzatt,  the  sum  of  9500 
If  he  arriver  at  the  age  of  21  years,  did  not 
create  trusts  that  were  binding  upon  the  prop- 
erty in  the  hands  ot  the  flrst  taker.  As  to 
those  bequests,  the  necessary  elements  of  cer- 
tainty of  both  otdects  and  subjects  deaiiy 
appear  In  the  wUL  In  respect  to  the  distribu- 
tkm  to  he  made  at  the  time  of  the  death  of  the 
flzst  takes,  EllEabeth  Gonsatt,  and  after  the 
l^aymwt  of  Ihe  bequests  to  the  three  sons  and 
the  grandatm,  the  iffovlBl<m  Is,  "reqnesUng  her 
to  make  at  her  death  such  equitable  distribu- 
tion of  wliat  remains  among  my  children, 
giving  first,  before  vuch  disposition  of  the 
property  that  may  at  her  death  remain,"  ete. 
In  tbls  provision  the  words  "at  her  death,'" 
"distribution,"  and  "among  my  children."  suf- 
ficiently Indieato  the  objects  of  tlie  testator's 
bounty.  They  manifestly  are  such  of  his 
children  as  are  living  at  the  time  of  the  death 
of  his  wife,  the  flrst  taker.  But  the  difficulty 
in  the  way  Is  the  same  tiiat  was  found  to  he 
Insuperable  hi  Mills  t.  Newberry,  supra,  and 
it  la  the  uncertainty  as  to  the  subject-matter 
of  the  trust.  In  that  case  the  language  of 
the  will  was,  "so  much  of  my  property  as 
shall  remain  undisposed  of  or  unspent  at  .the 
time  of  her  decease,"  and  the  provision  here 
Is  that  the  life  tenant  shall  make,  at  her  dcatli, 
dlstrlbntlon  *'of  what  remains,"  and  this  lan- 
guage Is  emphasized  by  refening  to  that 
which  Is  requested  to  be  done  as  "such  dispo- 
sition of  the  pn^erty  that  may  at  her  death 
remain."  As  we  have  already  seen,  the  wiU 
gave  the  life  tenant  power  to  sell  and  dispose 
of  the  tee  and  nse  the  proceeds,  and  It  was 
only  the  prc^rty  that  should  at  her  death  re- 
main that  she  was  requested  to  make  distri- 
bution of  among  the  testatoi's  children.  The 
use  of  the  expressions  "what  remains,"  and 
**the  property  that  may  at  her  death  remain," 
conclusively  shows  that  the  testator  contem- 
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plated  and  Intended  that  his  widow  m^ht  or 
would  expend  all  or  a  part  of  the  moDie^  de- 
rlTed  from  a  EUle  of  the  property  under  the 
power,  and  Implies  that  distritmtion  was  to 
be  made  of  only  what  she  had  not  disposed  of 
and  used.  And  since,  as  laid  down  In  the 
books  ai^  established  by  Qm  authorities,  In 
order  to  constltnte  a  valid  trust  three  things 
must  concur,— sufficient  words  to  raise  it,  a 
certain  subject^  and  a  definite  object,— it  Al- 
lows that  by  the  will  In  question,  there  being 
no  limitation  to  any  certain  thing  or  part  of 
a  thing,  the  supposed  devise  and  legacy  to  the 
snrrivlng  children  ot  the  testator  Is  Inopoa- 
tive  for  want  of  a  definite  or  ascertained  sub- 
Jectrmatter.  Tme  It  Is  that  the  concluding 
paragraph  of  the  (^>liUon  of  the  court  In  Mills 
V.  Newberry,  supra,  seems  to  intimate  that  If, 
upon  tibe  death  of  the  first  taker,  any  of  the 
property  shall  remain  nndlsposed  of,  fbe  trust 
can  attach  to  It.  But  this  was  mere  dictum, 
ss  no  such  qnestlon  then  was  or  could  be  be- 
fore the  court  for  dedsion.  The  anthorltles 
axe  otherwise,  and  we  know  of  no  case  In 
which  It  has  been  held  that  a  precatory  trust 
was  creajted  whne  the  will  Itself,  at  the  time 
It  first  t^oke,  namely,  at  the  dea&  (tf  the  tes- 
tatorr  did  not  show  certainty  as  to  the  subject* 

Our  conclusion  Is  that  the  circuit  court 
erred  In  decreeliw  partition  of  the  Isx^  and 
distribution  of  the  personal  property  among 
the  five  appelleest  giving  to  each  of  them  a 
one-fifth  Interest,  and  in  decreeing  that  ai^pel- 
lants  Alice  M.  Ooulaon  and  John  W.  Gomit 
to(A  no  Interest  thoreln.  As  the  llf6  estate  of 
Elisabeth  Gorsatt,  the  life  tenant,  bad  fallen 
In,  and  as  she  bad  not  executed  the  powers 
that  her  testator  had  donated  to  her,  both  the 
land  and  the  persmial  estate  were  Intestate 
proper^,  and,  after  payment  of  the  $S00  leg- 
acy, should  have  been  partitioned  and  divided 
equally  among  the  five  appellees,  children  of 
said  testator,  the  appellant  John  W.  Consatt, 
only  child  of  Peter  Oorzatt,  deceased,  and 
graiidson  ot  the  testator,  and  the  i^ppellant 
Alice  M.  Oonlson,  widow  and  devisee  of  Wil- 
liam Nelson  Ctorsatt,  deceased,  giving  a  one- 
seventh  part  to  each.  The  decree  is.  reversed 
and  the 'cause  remanded,  with  directions  to 
entw  a  decree  In  conformity  vrith  the  views 
herein  expressed.   Reversed  and  remanded. 

(163  III.  «7) 

CITY  OF  STERLING  T.  WOLF  et  al. 
(Supreme  Court  of  Illinoia.    Not.  9,  1896.) 
Undkhtaeino  of  Sdhbti — Pebfokhanoe  op  Coh- 

TKACT — LlABILlTT  FOK  MatEKIALS. 

1.  In  an  agreement  for  the  conatruction  of  a 
Bewer,  the  contractor  undertook  to  "furnish  a!l 
labor,  materials,  and  tools  necessary  to  execute 
the  entire  work."  and  gave  a  bond  with  sure- 
ties for  the  faithful  performance  of  his  con- 
tract Btid,  that  the  sureties  were  not  bound 
to  pay  third  parties  for  materials  used  in  pei^ 
forming  the  contract  61  111.  App.  515,  af- 
firmed. 

2.  A  contractor  proposed  to  enter  Into  a  con- 
tract to  constroct  a  sewer  for  a  city,  and  to 
"furnish  such  sureties  for  the  faithful  perform- 


ance of  such  contract  and  the  payment  of  ma- 
terials contracted  for  •  •  •  as  may  be  ap- 
proved by  the  city  council."  In  one  of  the 
clauses  attached  to  the  contract  it  was  stipu- 
lated: "In  consideration  of  the  completion 
*  •  *  of  all  the  work  embraced  in  the  con- 
tract in  conformity  with  the  speciiicationB  and 
stipulations  herein  contained  •  •  •  (tbe) 
party  of  the  first  part  agrees  to  pay  to  (the  con- 
tractor) the  prices  named  in  the  'proposnl'  which 
is  hereto  annexed,  and  made  a  part  of  this  con- 
tract." A  bond  was  given,  with  sureties,  for 
the  faithful  performance  of  the  contract,  flefd, 
that  the  reference  to  the  "proposal"  to  furnish 
siu-eties  could  not  so  extend  the  liability  of  the 
sureties  as  to  make  them  liable  for  materials 
furnished  by  third  parties. 

3.  The  ondertakintr  of  a  surety  cannot  be  ex- 
tended by  implication  or  construction. 

Appeal  from  appellate  court,  Second  dl»- 
trlct. 

Action  by  the  city  of  Sterling  against  Da- 
vid Wolf  and  others  on  a  bond.  From  a 
Judgment  reversing  a  Judgment  in  favor  of 
plaintiff  (61  m.  App.  610),  idalntiff  appeals. 
Affirmed. 

C.  L.  Sheldon,  for  ^pellant  J.  B.  Mc- 
Pherran  and  A.  A.  Nolfersperger,  for  appel- 
lees. 

WILKIN,  J.  Michael  Beal  entered  Into  a 
written  contract  with  the  city  of  Sterling  to 
construct  certain  sewers  for  It  Appellees, 
with  others,  became  bis  sureties  to  the  city, 
in  the  sum  of  $41,402,  for  the  faithful  per- 
formance of  hiB  contract  The  city  sued  on 
this  obligation,  and  obtained  a  Judgment  for 
the  penalty  of  the  bond,  debt,  and  92.44  dam- 
ages. Afterwards  a  breach  was  assigned, 
claiming  damages  for  the  Evans  &  Howard 
Flre-Brick  Company  for  material  furnished 
Beal  which  he  failed  to  pay  for.  Certain 
pleaa  to  this  new  assignment  were  held  bad 
on  demurrer,  and,  tbe  defendants  failing  to 
plead  over,  damages  were  assessed  by  a  Jury 
at  93,615.90,  and  Judgment  for  that  amount 
accordingly  entered.  That  judgment  has 
been  reversed  by  the  appellate  court  61  lU. 
App.  515.  Tbe  appellate  court  agreed  with 
the  circuit  conrt  that  the  defendants'  pleas 
were  bad,  but  held  that  the  assignment  of 
breach  showed  no  right  of  recovery  in  the 
parties  for  whose  use  It  was  made,  and 
therefore  the  demurrer  should  have  been  car- 
ried back  and  sustained  to  It.  This  decision 
is  based  upon  the  ground  that  tbe  contract 
between  the  city  and  Real  does  not  bind  him 
to  pay  third  parties  for  material  used  In  per- 
forming the  contract,  and  therefore  his  fail- 
ure to  do  so  constituted  no  breach  of  the  ob- 
ligation of  his  sureties.  Without  reference  to 
the  question  whether  the  contract  of  surety- 
ship by  appellees  is  such  a  bond  as  that  un- 
der section  21  of  the  practice  act  (Rev.  St 
p.  1074),  a  writ  of  Inquiry  could  properly  be 
sued  out  by  these  parties,  the  decision  of  the 
appellate  court  Is,  we  think,  clearly  right,  for 
the  reason  stated  in  Its  opinion.  It  is  not 
claimed  that  the  contract.  In  express,  terms, 
bound  Real  to  pay  for  the  materials.  He 
agreed  to  "furnish  ail  labor,  materials,  and 
tools  necessary  to  execute  the  entire  work"; 
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tnit  It  Is  not  pretended  tbat,  nnder  that  agree- 
ment, appellees  can  be  compelled  to  pay  for 
Bach  labor,  material,  and  tocda.  In  a  pro- 
iwsal  by  Real  to  tbe  city,  he  agreed  to  enter 
taito  a  contract  to  perform  tbe  work,  and  to 
^Ynmlsh  snob  suretlee  fOr  tbe  faltbfol  per- 
formance of  aneb  contract  tbe  payment  of 
materials  contracted  for,,  and  for  tbe  pay- 
ment of  laborers*  wages  and  Uens  that  may 
arise  therefrom,  as  may  be  approved  by  the 
dly  councIL"  In  one  of  tbe  spedflcations  at> 
tacbed  to  tbe  contract.  It  waa  stipulated: 
"In  consideration  of  tbe  completl<m  said 
Ulcbael  Beal,  party  of  tbe  second  part,  of 
all  tbe  work  embraced  In  this  contract,  in 
etmformlty  ^tth  tbe  spedflcatioos  and  stlpn- 
latlona  herein  contained,  and  In  strict  ac- 
«<»^nce  with  tbe  instractlona  of  the  engi- 
neer, tbe  dty  of  Sterling,  Illlnols.  party  of 
the  first  part,  hereto  agrees  to  pay  to  the 
said  party  of  tbe  second  part  tbe  prices  nam- 
ed In  the  'proposal'  wblcb  la  hereto  annexed, 
and  which  la  hereby  made  a  part  of  this  con- 
tract** Oonnsel  tm  appellant  Insist  that  by 
this  reference  the  part  of  the  proposal  in 
vUdi  Real  says  he  wUl  famish  snretlea  tor 
the  payment  of  materials,  etc^  became  a 
part  of  tbe  contract  between  bim  and  the 
dty,  and  therefbre  appdleea,  hy  thdr  bond, 
agreed  to  become  liable  fOr  any  failure  on 
his  part  to  perform  that  ofFw.  They  go  fnr^ 
ther,  and  contend  tbat  tbe  proposal  to  twe- 
nidi  sureties  tor  tbe  payment  of  all  mate- 
rials should  be  held  binding  upon  appellees, 
as  a  contract  between  thdr  principal  and  tbe 
dty  that  he  would  pay  for  such  material, 
etc.  If  the  question  was  between  the  con- 
tractor and  the  dty,  !t  would  be  going  very 
far  to  bold  that  tbe  parties  Intended  tbe  pro- 
posal to  become  a  part  of  their  agreement, 
«tcept  in  so  far  as  It  fixed  the  prices  of  tbe 
work;  but  to  hold  that  they  must  have  so 
Intended,  and  then  not  only  carry  that  lnten< 
tlon  Into  tbe  contract  of  appellees,  but  en- 
large the  meaning  of  the  language  In  the 
proposal,  would  be  to  violate  the  plainest 
rules  of  the  law  of  sure^sblp.  Tbe  rule  has 
been  reannounced  by  this  court.  In  almost 
numberless  cases,  that  the  undertaking  of  a 
surety  Is  strictly  construed,  and  may  not  be 
wtended  by  Implication  or  constractlon; 
that  be  cannot  be  held  beyond  the  express 
terms  «if  his  undertaking.  The  Uablll^  is 
stricti  Juris.  In  ease  of  doubt;  tbe  doubt  Is 
generally  resolved  In  bis  favor.  To  hold  that 
it  was  intended  by  tbe  parties  tbat  tbi  sure- 
ties for  Real  were  to  become  responsible  to 
third  parties  for  all  tbe  material,  labor,  and 
tools  employed  and  used  by  him  In  the  per- 
formance of  his  contract  with  the  city  would 
be  to  bold  the  sureties  liable,  not  only  be- 
yond the  letter  o*  their  contract,  but  make 
them  liable  by  a  most  liberal  and,  we  think, 
unjustifiable  construction  of  their  contract. 
Tbe  judgment  of  tbe  appellate  court  is  right, 
and  will  be  affirmed.  Affirmed. 

GARTWBIOHT,  J„  took  no  parb 


SWIFT  T.  KLEIN. 
-  (Supreme  Coort  of  XllInoiB.    Not.  8,  1896.) 

BUTUTKS  —  LboISLATIVB  PoWBRS  —  INTOXICATINS 

LiQuOHa— ErFBCT  aw  Ahubiatioh— Rbqc- 

LITION  or  LlOBMBBS — MASD&HUO. 

1.  It  li  within  tbe  power  of  the  leslBtature  to 

{iroTide  that,  where  any  incorporated  town,  vil- 
oge,  m  city  is  annexed  to  another  town,  vil- 
lage, or  city,  any  ordinance  in  force  In  the 
town,  Tillage,  or  city,  etc.,  annexed  at  the  time 
of  the  annexation,  prohibiting  or  regulating  the 
licensing  of  dramsnopg  within  the  territory  so 
annexed,  shall  be  continued  in  force. 

2.  Hurd'i  ReT.  St.  c.  24,  S  228,  relating  to  the 
annexation  of  territory  to  cities,  provides  that, 
when  BD  incorporated  town,  village,  or  city  is 
annexed  to  another  city,  etc.,  ordinances  la 
force  in  such  town,  village,  or  city,  prohibiting 
or  regulating  the  issue  of  licenses  to  keep  sa- 
loons within  the  territory  so  annexed,  shall 
continue  in  force.  In  1889  the  village  of  Hyde 
Park  was  annexed  to  the  city  of  Chicago,  there 
being  at  the  time  an  ordinance  in  force  in  said 
Tillage  regulating  the  licensing  of  saloons,  and 
providing  that  the  licensee  shall  not  keep  or  be 
mterested  In  any  saloon  at  more  than  one  place 
at  the  same  time.  Held,  that  the  ordinance,  In 
so  far  as  it  was  otherwise  nnobjectionable,  was 
contlnaed  in  force  after  the  annexation.  Fe(^le 
T.  Cregier,  28  N.  a  S12,  138  111.  401,  followed. 

8.  A  provision  In  an  ordinance  regulating  the 
licensing  of  saloons,  declaring  that  the  licensee 
shall  not  keep  or  be  interested  In  any  saloon  at 
more  than  one  place  at  the  same  thne,  is  rea- 
sonable and  valid. 

4.  A  petition  for  a  llc«ise  to  keep  a  dramshop 
within  the  annexed  territory  of  Hyde  Park, 
which  failed  to  allege  tbat  tbe  applicant  was 
not  a  keeper  of,  or  interested  in,  an;r  other 
diamshop  at  the  time,  was  properly  denied. 

6.  Mandamus  should  not  be  awarded  unlen 
tbe  person  applying  therefor  shows  a  clear  right 
to  have  the  thing  sought  by  it  done  by  the  per- 
son or  body  sought  to  be  coerced. 

Appeal  from  superior  court,  Oook  conn^; 
J.  Qoggin,  Judge. 

Application  by  F.  W.  Klein  for  a  writ  of 
mandamus  against  George  B.  Swift,  mayor 
of  tbe  city  of  Chicago.  From  an  order 
granting  tbe  writ,  respondent  appeals.  Re- 
versed. 

A  petition  for  mandamus  In  tbla  case  waa 
filed  by  appellee  In  tbe  superior  court  ot 
Oook  county  to  compd  the  issuing  to  blm  of 
a  dramshop  license  to  keep  a  saloon  at  6014 
Ootti^e  Grove  avenue  in  tbat  part  of  tbe 
dty  of  Gbtcago  known  as  '^Hyde  Pork.** 
Thla  portion  of  the  city,  previous  to  1889, 
waa  a  separate  muoldpallty,  and  was  gov*  * 
emed  by  a  president  and  board  of  tmsteea. 
It  bad  certain  ordinances  relating  to  the  Is- 
tnlxtg  of  dramshop  license  among  which 
was  the  following:  "Tbe  president  and 
board  of  trustee  by  resolution  may  grant 
licenses  to  keep  so  many  dram  shops,  sa- 
loons or  beer  wagons  In  tiie  village  of  Hyde 
Park  outside  of  prohibited  districts  as  they 
may  th<nk  the  public  good  requires,"  and 
"the  licensee  shall  not  keep  nor  In  any  way 
be  Interested  in  any*  saloon  or  dram  shop 
at  more  than  one  place  at  the  same  time,** 
In  1889  the  village  of  Hyde  Park  was  an- 
nexed to  the  dty  of  Chicago.  There  was  In 
force  at  tbat  time  section  18  of  "An  act  to 
provide  for  the  annexation  of  dtiee,  inc^ 
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porated  towns  and  vUlagea,"  belug  section 
228,  c  24,  Hurd's  ReT.  St,  and  wMch  pro- 
vldea  as  follows:  "When  a  part  or  tbe. 
whole  of  an  incorporated  town,  village  or 
city  is  annexed  under  the  provisions  of  this 
act,  to  another  dty,  village  or  incorporated 
town,  and  prior  to  such  annexation  ap  ordi- 
nance was  in  force  prohibiting  the  issuing 
of  licenses  to  lieep  dram-shops  within  said 
territory  so  anneied,  or  any  part  thereof, 
or  providing  that  snch  licenses  shall  not  be 
Issued  except  upon  petition  of  a  majority  of 
the  voters  residing  within  a  certain  distance 
of  such  proposed  dram-shops,  then  such  or- 
dinance shall  continue  In  full  force  and 
effect  notwithstanding .  such  annexation. 
•  •  •  It  Is  intended  by  this  section  to  con- 
tinue In  full  force  and  effect  all  ordinance 
of  any  municipality,  the  whole  or  part  of 
which  is  annexed  to  another  city,  Incor- 
porated town  or  village,  whereby  the  licens- 
ing of  dram-shops  is  prohibited  or  regulated 
within  said  city."  The  city  of  Chicago,  rec- 
ognizing the  force  of  this  provision,  and  in 
contemplation  of  the  proposed  annexation  of 
the  village  of  Hyde  Park,  through  its  legis- 
lative body,  on  the  17th  of  June,  1889,  passed 
the  following  ordinance:  "That  when  any 
territory  has  heretofore  or  shall  hereafter 
be  annexed  to  the  city  of  Chicago  and  with- 
in such  territory  so  annexed  or  any  part 
thereof  the  issuing  of  dram-shop  licenses 
was  prohibited  or  regulated  by  ordinances 
of  the  city,  village  or  Incorporated  town  of 
which  such  territory  was  before  such  an- 
nexation a  part,  then  In  such  case  no  license 
shall  be  Issued  by  the  mayor  to  keep  a  dram- 
shop within  any  portion  of  the  territory  so 
annexed,  wherein  the  issuing  of  dram-shop 
licenses  was  prohibited  before  such  annexa- 
tion by  the  corporate  authorities  of  the  mu- 
nicipality of  which  it  was  formally  a  part; 
or  if  within  any  such  territory  so  annexed 
licenses  to  keep  dram  shops  were  prohibited, 
unless  a  petition  therefor  was  filed  and 
signed  by  a  majority  of  tbe  legal  voters  re- 
siding within  one-half  mile  of  the  proposed 
location,  then  in  such  case,  tbe  mayor  shall 
not  issue  a  license  to  keep  a  dram-shop  with- 
in such  territory  unless  a  petition  shall  be 
filed  with  him  signed  by  a  majority  of  the 
legal  voters  residing  within  one-half  mile 
of  the  location  of  the  proposed  dram-shop." 
The  ordinance  In  respect  to  the  licensing  of 
saloons  In  Hyde  Park  also,  among  other 
things,  required  that  the  application  for  a 
license  "shall  be  signed  by  a  majority  of  the 
property  owners  according  to  the  frontage 
on  both  sides  of  tbe  street  In  the  block  In 
which  such  dram-shop  Is  to  be  kept,  and 
shall  also  be  signed  by  a  majority  of  tbe 
bona  fide  householders  and  persons  or  firms 
living  In  or  doing  business  on  each  side 
of  the  street  In  the  block  upon  which  such 
dram-shop  shall  have  Its  main  entrance." 
The  ordinance  of  tne  city  of  Chicago,  how- 
ever, relating  to  tbe  same  subject-matter,  is 
as  foIlowB:  "The  mayor  of  the  dly  of  Chi- 


cago shall  from  time  to  time  grant  licenses 
for  the  keeping  of  dram  shops  within  tbe 
city  of  Chicago  to  any  persons  who  apply  to 
him  in  writing  upon  said  person  furnishing 
sufficient  evidence  to  satisfy  him  that  be  or 
she  is  a  person  of  good  character  and  upon 
furnishing  bonds  In  such  amounts  aa  are 
provided  for  by  the  ordinance."  The  appel- 
lee's petition  did  not  aver  that  the  petition- 
er was  not  interested  in  any  other  dramshop 
or  saloon.  For  this  and  other  reasons  the 
mayor  declined  to  Issue  the  license.  The 
appellee  thereupon  brought  his  proceeding 
of  mandamus  to  compel  the  Issuing  of  the 
license.  He  sets  out  several  sections  of  the 
ordinance  of  the  village  of  Hyde  Park  in 
force  at  the  time  of  annexation,  and  also 
section  1  of  an  ordinance  of  the  city  of  Chi- 
cago, above  quoted,  now  In  force,  and  which 
was  In  force  prior  to  and  at  the  time.  The 
petitioner  avers  that  the  applicant  furnished 
satisfactory  proof  of  his  good  character,  and 
tendered  the  bonds  required  by  the  ordi- 
nance, and  that  the  mayor,  without  any 
right,  refused  to  Issue  the  license.  Appellee 
insists  that  the  ordinance  of  the  city  of 
Chicago  controls  the  action  of  the  mayor, 
and  not  the  ordinance  of  the  village  of  Hyde 
Park  In  force  at  the  time  of  annexation. 
The  answer  of  tbe  mayor  admits  the  filing 
of  the  petition  with  the  signatures  of  prop- 
erty owners  and  residents;  admits  the  satis- 
factory proof  of  good  character  and  the  ten- 
dering of  tbe  bonds  aa  required  by  the  ordi- 
nance, but  avers  that  by  section  18  of  this 
annexation  act,  approved  April  25,  1889,  and 
by  an  ordinance  passed  by  the  city  of  Chi- 
cago June  17,  1889,  all  of  the  ordinances  of 
the  village  of  Hyde  Park  In  respect  to  the 
licensing  or  regulating  of.  saloons  or  dram- 
shops were  continued  In  full  force  and  effect, 
and  that  the  issuing  of  licenses  to  keep  sa- 
loons or  dramshops  in  that  territory  must  be 
governed  by  tbe  ordinances  of  that  munici- 
pality in  force  at  the  time  of  annexation; 
that  the  applicant  did  not  present  a  peti- 
tion In  fonn,  as  required  by  those  ordi- 
nances, nor  did  It  appear  to  tbe  mayor  that 
the  public  good  required  that  a  license 
should  Issue  to  keep  a  saloon  or  dramshop 
at  5014  Cottage  Grove  avenue;  that  the  prtv 
iwsed  location  was  a  much-traveled  thor- 
oughfare in  a  residence  district,  and  adja- 
cent to  a  public  park,  and  that  a  saloon  at 
that  place  would  be  against  the  peace,  quiet, 
and  good  order  of  that  neighborhood.  A 
demurrer  was  sustained  to  a  part  of  the  an- 
swer, and  a  replication  admitting  that  the 
location  was  on  a  much-traveled  thorough- 
fare. In  a  block  adjacent  to  a  public  park, 
and  that  within  1,500  feet  of  the  proposed 
location  there  were  at  least  80  families,  ag- 
gregating about  400  people,  but  denying 
that  a  saloon  or  dramshop  was  an  objection 
to  such  a  condition,  was  filed  to  the  remain- 
ing part  of  tbe  answer.  The  replication  also 
shows  that  less  than  a  block  south  of  the 
proposed  location  Ib  a  Uceoaed  saloon,  and 
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another  Is  around  a  corner,  less  than  a  block 
away.  A  demurrer  filed  to  the  replication 
was  orermled,  and  a  hearing  had  on  the 
pleadings  as  above.  Thereupon  the  court 
awarded  a  peremptory  writ  of  mandamus 
as  prayed  for  In  the  petition,  from  which 
order  this  appeal  is  prosecuted. 

li.  D.  Thoman,  for  appellant.  3.  B.  Bar- 
ton, tac  appellee. 

PHILLIPS,  J.  (after  stating  the  facta). 
The  record  in  this  case  presents  for  our  con- 
sideration a  number  of  questions.  Ope  of 
the  first  matters  to  be  determined  is  wheth- 
er the  eighteenth  section  of  the  annexation 
act,  heretofore  referred  to,  had  the  eCFect  of 
continuing  In  force  the  ordinances  of  the  vil- 
lage of  Hyde  Park  In  respect  to  the  licensing 
of  saloons  or  dramshops  after  Its  annexation 
to  the  city  of  Chicago.  The  legislature  haa 
provided  by  section  228  of  chapter  24  of  the 
Revised  Statutes  that  an  ordinance  relating 
to  the  prohibition  or  regulation  of  dfamshops 
in  force  In  a  municipality  which  is  annexed 
to  another  city  shall  continue  in  full  force 
and  effect,  unless  such  ordinance  be  repealed 
in  the  manner  provided  in  such  section.  The 
enactment  of  an  act  of  this  character  was 
within  the  power  of  the  legislature.  Where 
a  municipality  generally  of  lesser  dimensions 
and  population  is  about  to  be  annexed  to  a 
larger,  whereby  its  legal  power  to  protect  It- 
self by  ordinances  of  prohibition  or  regula- 
tion of  dramshop  licenses  might  otherwise 
be  taken  from  It,  and  vested  in  a  body  which 
might  disregard  the  wishes  and  thwart  the 
will  of  the  annexed  district.  It  is  a  provision 
entirely  proper  and  consistent  that  its  de- 
sires, expressed  by  Its  ordinance  adopted  by 
the  representatives  of  its  people,  be  carried 
out  by  the  larger  district  to  which  It  Is  an- 
nexed. In  this  case  the  city  of  Chicago,  with 
knowledge  that  the  village  of  Hyde  Park 
was  about  to  be  annexed  to  It,  and  that  cer- 
tain restrictions  regarding  the  issuing  of 
dramshop  licenses  were  In  existence  there, 
and  recognizing  the  authority  given  by  the 
act  of  the  legislature  In  providing  that  such 
ordinances  remain  in  force  and  be  binding 
upon  the  city  to  which  it  was  to  be  annexed, 
followed  the  act  of  the  legislature  by  the 
passage  of  the  ordinance  heretofore  referred 
to;  It  must  be  conceded  without  question 
that  such  ordinances,  so  far  as  they  were 
otherwise  not  objectionable,  were  binding 
upon  the  city  of  Chicago.  Whatever  power 
or  authority  by  virtue  of  such  ordinances 
was  legally  invested  In  the  town  board  of 
Hyde  Park  was  succeeded  to  by  the  city 
council  of  the  city  of  Chicago,  and  the  pow- 
er and  authority  before  then  vested  in  the 
presldentof  the  town  board  of  Hyde  Park  be- 
came vested  in  the  mayor  of  the  city  of  Chi- 
cago. The  question  Involving  the  construc- 
tion and  validity  of  section  IS  of  the  annexa- 
tion act,  and  Its  applicablllly  to  these  partic- 
ular Hyde  Park  ordinances,  was  before  this 


court  In  the  case  of  People  v.  Oregler,  138 
111.  401,  28  N.  E.  812.  In  that  case  we  found 
this  statute  to  be  valid,  and  that  it  had  the 
effect  of  continuing  In  force  these  particular 
ordinances  so  far  as  they  were  otherwise  un- 
objectionable, or  might  have  been  enforced 
by  the  proper  authorities  of  Hyde  Park  be- 
fore annexation.  The  seventh  section  of  the 
ordinances  of  the  village  of  Hyde  Park  set 
out  in  the  petition  provides  that  "the  li- 
censee shall  not  keep  nor  In  any  way  be  In- 
terested In  any  saloon  or  dramshop  at  more 
than  one  place  at  the  same  time."  The  pro- 
visions of  this  ordinance  are  reasonable.  The 
municipal  authorities  have  the  right  to  pre- 
sume that  where  a  person  is  the  keeper  of  or 
Interested  in,  only  one  dramshop,  It  wilt  re- 
ceive his  personal  attention  to  an  extent  It 
would  not  were  he  Interested  in  more;  and 
thus  derive  assurance  of  a  more  careful  con- 
duct and  management  of  bis  business,  and 
a  stricter  observance  of  the  laws  enacted  for 
its  government  and  control.  There  may  also 
be  other  good  and  sufficient  reasons  for  such 
a  provision,  and  we  see  nothing  Improper  or 
unreasonable  In  such  requirement,  nor  Is  our 
attention  called  to  any.  It  is  always  in- 
cumbent on  one  who  seeks  to  have  an  or- 
dinance set  aside  as  unreasonable  to  point  or 
show  affirmatively  whereon  such  unreason- 
ableness consists.  People  v.  Cregier,  supra. 
But  nowhere  in  the  petition  nor  In  the 
amended  petition  does  the  dppellee.  aver  or 
sbow  that  he  is  not  so  interested  In  any  oth- 
er saloon  or  dramshop.  The  writ  of  man- 
damus Is  one  of  the  extraordinary  remedies 
provided  by  law,  and  should  never  be  award- 
ed unless  the  party  applying  for  it  shows 
a  clear  right  to  have  the  thing  sought  by  It 
done,  and  by  the  person  or  body  sought  to  be 
coerced.  In  doubtful  cases  It  should  not  be 
granted.  The  petitioner  is  bound,  like  the 
plaintiff  in  an  ordinary  case,  to  state  a  case 
prima  facie  good.  Springfield  &  I.  S.  E.  By. 
Co.  V.  Wayne  County  Clerk,  74  111.  27.  "The 
party  applying  for  mandamus  must  show 
that  he  has  a  clear  legal  right  to  have  the 
thing  which  is  asked  for  done;  (2)  that  It  Is 
the  clear  legal  duty  of  the  party  sought  to 
be  coerced  to  do  the  thing  he  Is  called  up- 
on to  do."  Railroad  Co.  v.  Suffern,  129  HI. 
274,  21  N.E.824.  "To  entlUe  the  relator  to  re- 
lief. It  must  appear  that  the  defendant  is  un- 
der a  legal  obligation  to  perform  the  act 
sought  to  be  commanded,  and  every  material 
fact  necessary  to  show  such  legal  duty  must 
be  averred  in  the  petition."  People  v.  Board 
of  Snp'rs  Madison  Co.,  125  111.  334,  17  N. 
E.  803.  For  a  failure  to  aver  In  his  peti- 
tion, and  to  sbow  that  he  did  not  keep,  nor 
was  In  any  way  interested  In,  any  other  sa- 
loon or  dramshop,  the  prayer  of  the  petition- 
er should  have  been  denied.  Other  questions 
are  presented  in  the  record,  which  go  to  the 
sufficiency  of  the  number  of  names  on  the 
[Ktltion  of  appellee  for  license;  but,  as  it 
Is  admitted  by  the  answer  of  appellant  to 
the  petition  for  mandamus  that  he  beileves 
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the  petition  In  that  respect  was  requisite, 
and  conformed  to  the  Hyde  Park  ordinance, 
we  do  not  deem  It  necessary  to  discuss  the 
question.  For  the  reasons  indicated,  the 
judgment  of  the  superior  court  In  awarding 
the  peremptory  writ  of  mandamus  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  petition. 


(163  IIU  48ft) 

ASHLET  WIRE  00.  t.  MEEIGIBR. 

(Supreme  Court  of  IllmolB.    Not.  9,  1896.) 

Mastbr  and  Seeta:tt— KKOMOKircB  or  Mabtbb— 
ETiDBNas— Appbalt— Hashlbu  Ebbob 

— IN8TRUCTIOHI. 

1.  A  guy  rod  aupporttng  a  crane  ran  through 
a  brick  wall  into  a  cast-iron  ;)late  extending 
down  from  the  top  of  the  wall.  The  plate 
tiirough  which  the  rod  ran  cracked  In  the  cen- 
ter, in  sound  iron,  letting  the  rod  through  the 
wall,  and  causing  the  crane  to  fall  and  Injure 
plaintiff.  There  was  evidence  that  long  be- 
fore the  accident  the  wall  had  bulged  where 
the  rod  went  through,  and  that  the  bulging  was 
Tidble,  and  that  timbers  had  been  put  up  to 
strengthen  it.  Beld,  that  the  qnestlon  of  de- 
fendant's negligence  wan  properly  lubmitted  to 
the  jury. 

2.  In  an  action  to  recover  for  injuries  re- 
ceived from  the  fall  of  a  crane,  testimony  of  a 
fellow  employe  that  he  had  told  defendant's 
Buperintenaent  on  two  occasions,  shortly  before 
the  accident,  that  he  was  afraid  to  work  under 
the  crane,  and  that  on  the  second  occasion  the 
superintendent  told  witness  to  go  home, — that 
he  had  no  more  use  for  him, — is  competent  to 
show  that  defendant's  attmtfon  was  called  to 
the  unsafe  condition  of  the  crane. 

3.  Error  in  rejecting  testimony  embraced  in 
that  already  gtvea  tj  the  same  mtoess  is  harm- 
less. 

4.  A  party  cannot  complain  of  the  rejection 
of  an  instruction,  where  the  court  gave  another 
instruction,  In  lieu  thereof,  embracing  the  prin- 
ciple invoked. 

Error  to  app^te  court,  Second  district. 

Action  bjr  Frank  Merder  against  tlie  Ashley 
Wire  Company  to  recover  damages  for  per^ 
sonal  Injuries.  A  Judgment  for  plaintiff  was 
affirmed  by  the  appellate  court  (see  61  111.  App^ 
485),  and  defendant  brings  error.  Affirmed. 

This  is  a  writ  of  error  brought  by  the  Ash- 
ley Wire  Company  to  reverse  a  judgment  of 
the  appellate  court  affirming  a  Judgment  of 
the  circuit  court  of  Will  county  for  ?7,000  re- 
covered by  defendant  In  error,  Frank  Mercler, 
against  said  company  for  a  personal  Injury. 
The  following  statement  of  the  facts  Is  taken 
from  the  opinion  of  the  appellate  court,  and 
Is  sustained  by  the  record:  The  Ashley  Wire 
Company  "was  engaged  In  the  manufacture 
of  fence  wire  and  nails  at  Jollet,  Illinois.  The 
material  used  was  steel  rods,  which  had  to  be 
annealed  before  they  could  be  drawn  to  the 
required  size.  In  the  factory  there  was  an 
annealing  room,  in  which  there  were  some 
sixteen  or  eighteen  "pots,'  as  th^  were  called. 
They  were  long  iron  tubes,  about  three  feet  in 
diameter  and  twelve  or  fourteen  feet  long,  and 
extended  down  from  the  floor,  loosely  set  in 
brickwork.  There  was  a  furnace  under  them 
to  beat  them  and  their  contents.   The  wire  to 


be  annealed  was  wound  In  colls  around  an  Iron 
stem  or  spindle  with  an  eye  In  one  end,  and 
the  coils  were  taken  to  the  pots  and  let  down 
Into  them,  and  taken  out,  by  means  of  a  crane. 
The  crane  had  a  mast  about  twenty  feet  high, 
supporting  a  boom  near  its  top,  at  right  angles 
with  It,  extending  thirty  feet  from  It.  The 
colls  were  carried  to  and  from  the  pots  by 
swinging  the  boom  with  a  rope,  and  there  was 
an  apparatus  which  trav^ed  on  the  boom  so 
as  to  operate  at  different  distances  from  the 
maat,  also  moved  by  hand  power.  The  colls 
were  lowered  and  hoisted  by  power  com- 
municated from  the  machinery.  The  opera- 
tors would  hook  Into  the  eye  of  a  stem,  and 
swing  the  coll  to  a  pot,  and  put  two  In  a  pot, 
Mie  above  the  other.  When  the  pots  were 
filled,  they  were  covered  and  heated  to  a  cher- 
ry red,  and,  after  being  allowed  to  cool,  the 
colls  were  drawn  out  and  distributed  through 
the  mill.  The  wire,  when  heated  and  soft, 
would  frequaitly  settle  down  and  expand  so 
as  to  stick  to  the  sides  of  the  pot,  and  the 
colls  and  pot  would  be  lifted  together.  When 
this  happened,  one  of  the  men  would  run  aa 
iron  bar  down  the  side  of  the  pot,  and  loosoi- 
the  wire  from  It  so  tliat  It  could  be  withdravra. 
At  the  time  plaintiff  was  Injured,  he  and  a 
fellow  servant  were  operating  the  swinging 
motion  of  the  boom  by  means  of  the  rope.  A 
boy  was  near  the  mast  to  apply  the  hoisting 
power,  and  a  fourth  employ^  connected  the 
hook  from  the  hoisting  pulleys  with  the  stems, 
and  notified  the  boy  when  to  apply  the  power. 
The  coUs  on  one  stem  stuck,  and  it  would 
not  come  out,  but  the  wire  and  pot  were  lifted 
together  a  short  distance.  The  power  was 
shut  off,  and  the  pot  went  back  to  Its  place. 
The  employe  who  was  connecting  the  appara- 
tus and  controlling  the  power  took  a  t>ar,  and 
attempted  to  loosen  the  wire  as  usual.  He 
called  for  the  power  again,  and  It  was  applied, 
and  the  crane  f^.  The  boom  struck  plaintiff 
and  Injured  him,  and  killed  his  assistant  The 
crane  fell  l)ecause  a  guy  rod  opposite  the  pot, 
running  from  near  the  top  of  the  mast  to  a 
brick  wail,  gave  way  and  was  pulled  through 
the  wall.  The  charge  against  defendant,  un- 
der which  it  was  claimed  that  it  was  liable, 
was  a  want  of  proper  care  In  the  support  and 
fastenings  of  that  guy  rod.  There  were  four 
guy  rods  to  hold  the  top  of  the  mast  in  place, 
and  they  ran  to  the  walls  at  different  places. 
The  one  that  gave  way  ran  to  a  brick  parti- 
tion wall  about  sixteen  feet  high  and  twelve 
Inches  thick.  The  rod  ran  through  the  wall  aC 
an  angle  of  about  forty-five  degrees  at  a  point 
where  the  wall  had  an  additional  thickness  of 
four  Inches  on  each  side,  called  'pilasters,' 
making  it  twenty  or  twenty-<Hie  Inches  thick, 
and  the  rod  came  out  on  the  further  side  In 
the  angle  of  the  main  wall  and  pilaster.  In 
that  angle  there  was  a  cast-iron  plate,  thirty 
inches  long,  extending  down  from  the  top  of 
the  wall,  with  one  flange,  four  Inches  wide, 
resting  against  the  pilaster,  and  the  other 
flange,  eight  Inches  wide,  against  the  main 
walL   The  rod  ran  throogh  the  plate  at  abont 
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tbe  middle,  and  was  fattened  with  a  nut  Tlie 
plate  crated  in  the  center,  In  sound  Iron,  and 
let  the  rod  go  thnmgfa  the  wall.  *  *  * 
There  was  evidence  that  long  before  this  ac- 
cident the  wall  In  Question  had  bulged  where 
the  rod  went  through  so  as  to  deatn^  the  eren 
bearing  on  which  tbe  cast-iron  plate  should 
hare  rested,  that  the  bulging  was  visible,  and 
that  timbers  had  been  put  up  to  strengthen  it" 

D.  J.  Schuyler,  for  plaintiff  in  error.  Haley 
&  O'DonndU  for  defendant  in  wror. 

OAtaCER,  J.  (after  stating  the  facts).  Plain* 
tiff  in  error  contends  that  the  trial  court  err- 
ed In  refusing  Its  motion  to  Instruct  the  jury 
that  the  evidence  was  not  sufficient  to  sup- 
port  a  verdict  for  the  plaintiff,  and  to  find 
their  verdict  for  the  defendant  It  Is  clear 
from  the  evMaice  that  such  an  instruction 
would  have  been  erroneous.  The  record  con- 
tains sufficient  evidence  tending  to  prove  the 
negligence  of  plaintiff  In  error,  the  Ashley 
Wire  OcHDpany,  aa  all^d  In  tbe  declaration, 
to  support  the  verdict  It  Is  unnecessary  to 
repeat  the  role  m  that  question  here.  Ref- 
erence may  be  had,  among  others,  to  the 
following  cases:  Simmons  v.  Railroad  C!o., 
110  lU.  840;  Ralkoad  Oo.  v.  Helnrlch,  157 
UL  888,  41  N.  B.  860;  Railway  Co.  v.  Lyons, 
1S7  IlL  598,  42  M.  B.  56;  RaUroad  Go.  v.  Lue- 
beck,  157  HI.  505,  41  N.  E.  887;  Gar  Co.  v. 
lAack,  143  UL  242,  32  N.  B.  286. 

It  is  assigned  for  errw  that  the  trial  comrt 
permitted  the  witness  Hlll^  to  testis  to 
two  convavations  between  him  and  the  sn- 
perlntendrait  of  the  ccunpany,  bad  shortly  be- 
fore the  accident  ^e  superintendent  had 
requested  HlUey,  tiien  an  employ^,  to  take 
the  place  under  tbe  crane  and  derrick  of  a 
wwkman  who  was  absent  on  account  of 
sickness.  HiUey  demuired,  sajrlng  that  he 
was  afraid  to  work  nnder  that  crane.  The 
superintendent  th«i  said,  "Try  and  draw 
them  [the  pots]  to-day,"  and  witness  replied, 
**A11  right,"  and  that  he  would  do  so.  On 
the  second  occasion,  which  was  only  an  hour 
<»  two  before  the  accident  occurred,  wltnera 
and  tbe  sup^^ntendent  were  standing  under 
the  crane  or  derrick,  when  tbe  superintend- 
ent again  requested  him  to  go  to  work  draw- 
ing the  pots  under  the  crane,  and  witness 
replied  to  tbe  request  that  he  was  afraid  of 
the  derrick.  The  superintendent  then  told 
him  to  take  his  coat  and  go  home;  that  he 
had  no  more  use  for  him  (witness).  It  is 
claimed  by  plaintiff  In  error  that  this  testi- 
mony was  erroneous,  and  prejudicial  to  the 
defendant  below,  and  principally  t&t  tbe  rea- 
son that  the  witness  did  not,  in  this  conv^ 
satlon,  specify  or  point  out  to  the  snperlnr 
tendent  any  special  defect  In  the  crane  or 
derrick  which  rendered  It  unsafe  to  those 
working  under  It,  and  that  the  mere  fears 
of  HUley  were  wholly  ImmaterlaL  but  were 
injnrioua  to  the  defense.  It  Is  very  true  that 
the  mere  fact  that  the  witness  was  afraid 
to  work  undo*  tbe  crane  would  be  improper 


as  evidence  to  the  jury,  but  that  was  only  a 
part  of  the  conversation  with  tbe  snperln- 
ten^t,  which  taken  altogether,  under  the 
drcnmstancea,  tended,  we  think,  to  show  to 
some  extent  that  the  attention  of  the  com- 
pany was  called  to  the  fact  that  this  part  of 
the  machlnei^  was  not  in  a  safe  condition; 
and,  as  well  said  by  the  appellate  court.  It 
was  "such  as  would  cause  a  prudent  m&n  to 
Inspect  It,  or  to  make  some  Inquiry  of  the 
employ^  for  the  cause  of  the  danger."  The 
duty  of  those  using  machinery  dangerous  to 
human  life,  to  observe  at  all  times  due  care 
and  caution  to  see  that  It  is  in  a  reasonably 
safe  condition,  ought  to  be  strictly  enforced 
1^  the  courts.  It  Is  not  an  unreasonable  In- 
ference to  be  drawn  trom  the  testimony  that 
if  the  superintendent  had  made  further  in- 
quiry, and  an  ecaminatlon  of  the  derrick 
-and  Its  fastenings,  the  serious  accident  which 
followed  might  have  been  averted.  We  are 
disposed  to  hold  that  no  error  was  commit- 
ted in  the  admission  of  this  testimony.  It  Is 
also  Insisted  that  the  trial  court  erred  In  re- 
fusing to  permit  the  witness  Bates  to  answer 
certain  questions  as  an  expert  mechanic,  but 
we  think  the  testimony  called  tor,  so  far  aa 
It  is  proper  at  all,  was  embraced  in  other  tes- 
timony given  by  him,  and  that  plaintiff  In 
error  was  not  Injured  by  the  ruling  of  the 
trial  coilrt 

It  is  not  contended  by  counsel  that  the 
jury  were  Improperly  Instructed  at  the  re- 
quest  of  plaintiff  betow,  but  It  Is  Insisted 
that  error  was  committed  In  refusing  certain 
Instructions  offered  by  the  defendant  In 
the  first  place.  It  Is  claimed  that  there  was  er- 
rw  In  refusing  two  certain  Instructions  of- 
fered by  defendant  below,  which  Instruc- 
tions, after  stating  the  nde  applicable  to  fel- 
low sorvants,  would  have  told  the  jury,  in 
substance,  that.  If  they  believed  from  the 
evidence  that  the  accident  was-  caused  by  the 
negligence  of  the  fellow  servant  of  plalntllE, 
he  conld  not  recover.  It  Is  a  sufficient  an- 
swer to  say  that  tbe  court  formulated  and 
gave  to  the  Jury  an  Instruction,  in  lieu  (MT 
those  asked  by  tbe  defendant  covering  th6 
rule  Invoked,  and  which,  In  some  re^iiects, 
vras  more  favorable  to  the  defendant  than 
those  asked  by  It  Counsel  say  that  this  in- 
struction of  the  court  "omitted  entirely  the 
element  held  In  all  the  authorities  to  be  es- 
sentially necessary,  namely,  that  the  plaintiff 
must  have  been  so  associated  with  Murphy 
and  Ualoney  as  to  exercise  constant  care  and 
caution  In  the  performance  of  their  tespec* 
tlve  duties."  And  we  are  referred  to  the  lan- 
guage used  by  this  court  In  Railway  Co.  v. 
Horanda,  93  111.  802,  where  It  was  said: 
**Where  servants  of  the  same  mastet  are  by 
their  usual  duties  brought  Into  habitual  con- 
sociation. It  may  well  be  supposed  that  they 
have  the  power  of  Influencing  each  otbo:.  by 
the  exercise  of  constant  caution  In  the  mas- 
t^s  work,  by  their  example,  advice,  and 
encouragement,  by  reporting  delinquencies 
to  the  master,  in  as  great,  and  in  most  cases 
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a  greater,  degree  than  the  master."  Whether 
the  Instruction  was  erroneons  In  the  respect 
mentioned  or  not.  It  is  wholly  unnecessary 
to  consider,  for  the  reason  that  the  error,  If 
any,  was  favorable  to  defendant  below,  rath- 
er than  to  the  plaintiff.  The  instruction,  as 
given,  based  upon  the  evidence,  practically 
told  the  Jury  that  the  workmen  engaged  In 
the  work  at  the  crane  were  fellow  servants 
of  Mercler,  and  that,  if  the  injury  occurred 
becanse  of  the  negligence  of  any  of  them, 
Mercler  could  not  recover.  Plaintiff  In  error 
cannot  complain  of  an  error  beneOclal  rather 
than  injurious  to  it.  In  refusing  other  In- 
structions asked,  we  find  no  substantial  er- 
ror. Some  were  embraced  In  others  given, 
and  others  were  defective,  and  It  Is  snffl* 
cient  here  to  say  that  the  Jury  were  instruct- 
ed as  favorably  for  the  defendant  below  as 
law  warranted.  Finding  no  substantial 
error  In  the  proceedings  in  the  courts  below, 
the  Judgment  of  the  appellate  court  must  be 
affirmed.  Judgment  affirmed. 


(163  111.  X90 

KBABNBT  et  ml.  T.  CITY  OF  OHIOA60. 
(Supreme  Court  of  IlUdois.    Nov.  9,  1896.) 

SFBCIAI.  ASSBSSMSNT  — CbRTIFICATB  O?  PUBLICl.- 

TiOH — SuPFiGiBxar — Jcbibdiotional  Defect. 

1.  Under  Rev.  St  c.  100,  *  1  (2  Sterr  &  C. 
Ann.  St  [iBt  Ed.]  p.  1674),  which  provides 
that  when  &nj  notice  shall  be  required  to  be 
publiahed,  the  certificate  of  tbe  publisher,  by 
himself  or  bis  authorized  agent  with  a  cop^ 
of  such  notice  annexed,  shall  be  safficlent  evi- 
dence of  the  poblication,  where  the  certificate 
of  publication  of  a  special  assessment  notice  re- 
cites that  J.  R.  D.  "was  and  is  tbe  publisher  of 
•aid  newspaper,"  and  that  "in  witness  whereof 
J.  R.  D.,  publisher,  *  *  *  has  signed  this 
certificate,"  but  the  certificate  is  sisned,  in- 
stead. "F.  D.  B.,  PubUsher,"  the  certificate  is 
insafficient. 

2.  Where  a  sufficient  certificate  of  the  pub- 
lication of  an  assessment  notice  is  jurisdiction- 
al, error  in  rendering  Judgment  on  an  insuffi- 
cient certificate  may  be  urged  by  a  party 
against  whom  the  Judgment  was  rendered  on 
default 

Error  to  Cook  county  ooort;  O.  N.  Carter, 
Judge. 

Writ  of  error  by  Thomas  Keun^  and  an- 
other to  reverse  a  Judgment  confirming  a  spe- 
cial asaesBment  by  tbe  cl^  of  Glilcacou  Re- 
versed. 

Maher  &  Gilbert,  for  plaintiffs  In  enor.  J. 
D.  Adair,  for  defendant  in  error. 

WILKIN,  J.  This  Is  a  writ  of  error  to  the 
county  court  of  Cook  county  to  reverse  a  Judg- 
ment conflrmtng  a  special  assessment  by  the 
dty  of  Chicago,  against  property  of  plaintiffs 
In  error,  for  the  Improvement  of  St.  Louis  ave- 
nue. The  Judgment  t>elow  was  rendered  upon 
default  It  will  tie  necessary  to  notice  but  one 
ground  of  reversal  Insisted  upon.  Tbe  notice 
of  the  application  for  a  conllrmatlon  of  the 
assessment  purports  to  hare  been  publisbed 
in  the  Chicago  UaiL  Tbe  certificate  is  in  the 
usual  form,  but  shows  that  Joseph  R.  Dunlop 


"was  and  Is  tbe  publisher  of  said  newspaper,** 
and  condudes,  "In  wltneaa  whereof,  Joseph  R. 
Dunlop,  publisher  of  said  Chicago  Mall,  has 
signed  this  certificate,  -this  5th  day  of  Jan- 
uary, 1803."  The  certificate,  however.  Instead 
of  being  signed  by  Dunlop,  is  signed,  "Frank 
D.  Biggs,  Publisher."  The  statute  makes  the 
duty  of  the  commissioners  to  file  a  certificate 
of  publication  of  the  notice  "in  like  manner 
as  is  required  in  other  cases  of  publication  of 
notices."  Section  1,  c.  100,  Rev.  St  (2  Starr 
&  C.  Ann.  St.  [1st  EU.]  p.  1674)  provides  "that 
when  any  notice  shall  be  required  by  law,  etc., 
to  be  published  In  any  newq>aper,  and  no  oth- 
er mode  of  proving  the  same  is  provided,  the 
certificate  of  the  publisher,  by  hlmsdf  or  his 
authorized  agent,  with  a  written  or  printed 
copy  of  such  notice  annexed,  etc.,  shall  bo 
sufficient  'evidence  of  the  publication  therein 
set  forth."  In  this  case  no  attempt  was  made 
to  prove  the  publication,  except  by  the  cerUfl- 
cate  of  publication.  This  certificate  does  not 
purport  to  be  signed  by  the  publisher  or  by 
his  agent.  It  states,  in  effect,  that  the  one 
who  signs  it  as  publisher  is  not.  In  fact,  \tB 
publisher.  This  certificate  Is  of  no  more  force 
than  If  it  had  not  been  signed  at  all.  With- 
out a  proper  and  sufficient  certldcate  of  publi- 
cation of  tbe  required  notice,  the  county  cooiC 
^8  wltbout  Jurisdiction  to  enter  Its  Judgment 
of  conflnuatlon,  and  the  error  in  doing  so  may 
be  properly  availed  of  by  the  plaintiffs  In  Bt- 
ror,  although  they  were  defaulted  upon  tbe 
hearing.  We  think,  for  the  reasons  stated, 
the  Judgment  below  must  be  leveised,  and  the 
cause  remanded. 


(188  III.  6U) 

DADY  V.  CONDIT. . 
(Snpreme  Court  of  IlHnds.  Nov.  9.  1896.) 

CO!tTE&CTS— RlSOISSIOH— FraUOVLSITT  RaPRBSSIV* 

TITIONS. 

A  party  cannot  avoid  a  contract  for  false 
representations  made  by  the  other  party,  wbich 
hia  own  testimony  BhowB  be  did  not  rely  upon, 
nor  act  upon,  in  making  the  contract.  66  III. 
App.  545,  affirmed.    Baker,  J.,  dissenting. 

Appeal  from  appellate  court,  Second  district 
Action  In  equity  by  Robert  Dady  against 
James  M.  Gondlt    A  decree  for  plaintiff  was 
reversed  by  the  appellate  court,  and  plaintiff 
appeals.  Affirmed. 

Cooke  &  Upton,  for  appellant  O.  F.  Beadi 
and  S.  P.  Shope,  for  appellee. 

WILKIN,  J.  On  the  14tb  of  January,  1891, 
the  parties  to  this  litigation  entered  into  the 
following  contract:  "In  consideration  of  the 
sum  of  one  dollar,  tbe  receipt  of  wblch  la 
hereby  acknowledged,  to  me  in  hand  paid  by 
James  M.  Condlt  I>  Rot>ert  Dady,  agree  to 
sell  to  James  M.  Condlt,  his  heirs  or  assigns, 
100  acres  of  land,  located  In  section  32,  Lake 
county,  Illinois  being  tbe  northwest  quarts 
section,  known  as  the  'Jack  Dugdale  Farm,* 
at  the  sum  of  |160  per  acre,  <m  the  f<rilow- 
ing  terms:  $500  cash  whoi  I  furnish  an  ab> 
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Btract  showing  a  good  and  snfflclent  title;  $3,- 
000  on  or  before  August  1,  1891;  one-fourth 
of  the  balance  on  or  before  August  1,  lbd4; 
one-fourth  on  or  before  August  1,  18d7;  one- 
fourth  on  or  before  August  1,  19O0;  one- 
fourth  on  or  before  August  1,  1903,— with  in- 
terest on  deferred  payments  at  six  per  cent. 
p«  annum,  payable  semiannually.  Upon 
payment  of  the  ?3,000  on  or  before  August  1, 
1891,  I  agree  to  give  a  warranty  deed  to  the 
above-described  property,  taking  a  mortgage 
on  same  for  deferred  payments.  Bnt,  in  case 
of  failure  on  the  part  of  J.  M.  Condlt  to  make 
said  payment  of  $3,000, 1  agree  to  accept  |500 
additional  as  liquidation  of  all  damages  to 
myself.  In  consideration  of  which,  I,  James 
M.  Condit,  agree  to  purchase  the  abore-de- 
scribed  property  on  the  terms  above  men- 
tioned, and  In  case  of  failure  to  make  payment 
of  $3,000  on  or  before  August  1.  1891,  I  agree 
to  pay  to  Robert  Dady,  his  heirs  or  assigns, 
$500  additional,  in  liquidation  of  damages.  R. 
Dady.  James  M.  Condit  Milwaukee,  Jan- 
uary 14,  1891."  Subsequently  Dady  refused 
to  perform  the  agreement,  and  Condit  brought 
hla  action  for  damages.  Thereupon  Dady  fil- 
ed this  bill  to  enjoin  the  action  at  law,  and 
to  set  aside  the  alleged  agreement  for  fraud, 
and  because  It  was  never  d^lvered.  The  cir- 
cuit court  found  in  favor  of  the  complainant, 
and  decreed  accordingly.  The  appellate  court 
of  the  Second  district  reversed  that  decree, 
without  remanding  the  cause,  and  appellant, 
Dady,  prosecutes  this  appeaL 

On  the  former  snbmission  of  the  cause,  we 
affirmed  the  judgment  of  the  appellate  court, 
adopting  its  opinion,  which  is  reported  In 
56  111.  App.  &15.  Subsequently  a  rehearing 
was  granted,  on  the  petition  of  appellant,  and 
the  canse  again  taken  undec  advisement 
Api>ellee  having  replied  to  the  petition  for 
rehearing,  we  have  re-examined  the  evidence 
in  the  light  of  arguments,  and  reach  the  same 
conclusion  announced  lo  our  former  opinion. 
We  still  concur  in  the  reasoning  and  C9nelu- 
slon  announced  in  the  opinion  of  Barker,  J., 
above  referred  to,  bat.  In  order  to  avoid  repe- 
tition, will  briefly  state  in  onr  own  language 
these  views. 

The  relief  prayed  in  the  bill  Is  baaed  upon 
two  theories  therein  alleged:  First  that  the 
agreement  was  procured  through  fraud  on 
the  part  of  Condit  by  making  false  representa- 
tions and  concealing  certain  facts;  and,  sec- 
ond, that  the  contract  was  never  consummated 
by  delivery  thereof.  It  appears  from  the  evi- 
dence that  prior  to,  and  at  the  time  of,  the 
execution  of  this  agreement,  there  was  a 
rumor  in  Waukegan  and  vicinity  that  the 
Washburn  &  Moen  Manufacturing  Company 
might  locate  Its  plant  at  that  place;  and  the 
result  of  that  rumor  was  to  produce  activity 
In  the  sale,  or,  rather,  in  the  obtaining  of  op- 
tions upon,  real  estate  in  that  locality.  Con- 
versations between  these  parties  In  the 
months  of  November  and  December  prior  to 
the  making  of , the  contract  had  been  had,  but 
no  definite  agreement  reached.  A  day  or 
T.45N.E.no.4— 15 


two  prior  to  January  14th,  Dady  went  to  Mil- 
waukee tor  the  purpose  of  purchasing  cattle. 
On  the  morning  of  that  day,  Oondlt  called  at 
his  house,  near  Waukegan,  as  he  says,  for  the 
purpose  of  farther  negotiating  with  him  about 
the  land  described  in  the  contract  Learning 
his  whereabouts,  be  immediately  went  to  Mil- 
waukee, where  the  contract  was  entered  into. 
Dady  claims— dnd  the  allegations  of  the  bill 
as  to  fraud  are  based  upon  this  claim- that, 
upon  his  Inquiry,  Condit  informed  him  that 
there  was  no  stir  In  real  estate  in  the  vicinity 
of  Waukegan,  and  that  the  manufacturing 
company  had  not  decided  to  locate  there,  and, 
further,  that  Condit,  knowing  that  the  manu- 
facturing company  had  determined  to  come 
to  Waukegan,  and  that  be  would  be  material- 
ly influenced  by  that  fact  in  the  price  flxed 
upon  the  property,  concealed  the  infommtlon 
from  him.  The  other  theory  of  the  blU  is 
that  the  contract  never  ttecame  effective,  be- 
cause It  was  not  delivered.  It  seems  to  us 
clear,  beyond  controversy,  that,  on  the  testi- 
mony of  the  complainant  himself,  the  question 
of  fraud  is  eliminated  from  this  case.  He 
testifies  over  and  over  again  that  It  was 
the  understanding  and  agreement  between 
himself  and  Condit  that  this  contract  was  on- 
ly to  become  effective,  or,  as  he  sometimes 
says,  only '  to  l>e  made,  upon  his  returning 
to  Waakegan  and  ascertaining  whether  Con- 
dlt's  statements  were  true;  that  Is,  wheth- 
er there  was  any  stir  In  real  estate,  and 
whether  or  not  the  manufacturing  company 
had  decided  to  locate  in  Waukegan.  Noth- 
ing is  better  settled  than  that  In  order  to 
entitle  a  party  to  rescind  or  set  aside  a 
contract  for  fraud,  he  must  not  only  prove  the 
fraud,  but  also  that  he  relied  upon  the  fraud- 
ulent representations,  and  acted  thereon. 
Kerr,  Fraud  &  M.,  p.  73  et  seq.;  Douglass  v. 
Littler,  58  Hi.  342;  Tuck  v.  Downing,  76 
IIL  71.  Therefore,  even  though  the  false  rep- 
resentations and  concealments  averred  In  the 
bill  were  made  (which  are  denied  by  the 
defendant),  still,  by  his  own  positive  proof 
that  he  did  not  rely  upon  those  statements, 
and  did  not  act  upon  them,  in  making  the 
contract  (In  other  words,  that  he  did  not  be- 
lieve the  statements  to  the  extent  of  acting  up- 
on them),  complainant  wholly  failed  to  make 
out  a  case  of  fraud.  And  while.  In  the  peti- 
tion for  rehearing,  that  branch  of  the  case  Is 
Insisted  upon  with  earnestness.  It  was  not  so 
contended  upon  the  former  submission.  The 
decree  of  the  circuit  court,  then,  If  it  can  be 
maintained  at  all,  must  be  upon  the  allega- 
tion tliat  the  contract  was  never  delivered. 
This  theory  of  the  bill  is  not  aa  we  under- 
stand, one  of  mere  nondelivery.  In  the  sense 
that  the  delivery  of  a  deed  is  essential  to  Its 
validity,  but  that  by  agreement  of  parties, 
the  contract  was  only  to  take  effect  upon 
both  parties  ordering  Mr.  Whitney,  to  whom 
it  was  delivered,  to  surrender  it  to  Condit. 
After  the  contract  was  signed  by  the  parties 
at  Milwaukee,  they  agree,  the  questiw  came 
up  aa  to  what  ahoold  be  done  with  it  and 
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It  was  finally  pnt  Into  an  enrelope,  and  direct- 
ed to  Mr.  Whitney,  at  Waukegan,  with  the  In- 
dorsement on  the  envelope:  "Not  to  be  opoied 
tmtU  R.  Dady  and  J.  M.  Condlt  call.  Put  la 
yonr  safe"  Dady's  testimony  Is  to  the  ef- 
fect that  It  was  thus  placed  in  the  custody  of 
Whitney  that  he  might,  on  his  return  to 
Waukegan,  ascertain  whether  Oondlt  had  told 
him  the  truth  In  regard  to  real-estate  trans- 
actions, and  the  location  of  the  factory  at 
Waukegan,  and  that  the  agreement  was  to 
take  effect  only  upon  his  obtaining  such  sat- 
isfactory information,  and  consenting  to  the 
surrender  of  the  agreement.  Condlt,  on  the 
other  hand,  testifies  to  the  effect  that  the 
contract  was  consummated  by  the  signing 
of  the  Instrument  In  writing,  and  nothing  re- 
mained to  be  done  to  perfect  It,  it  being  pla- 
ced in  the  hands  of  Whitney  merely  as  a  cus- 
todian. The  formal  delivery  of  the  paper 
was  In  no  legal  sense  essential  to  Its  binding 
effect  on  the  parties.  It  was  a  mere  mutual 
agreement  It  was  no  more  necessary  that 
Dady  should  deliver  It  to  Condlt,  than  that 
Condit  should  deliver  It  to  Dady.  It  might. 
In  the  ordhiary  way  of  transacting  such  busi- 
ness, liave  been  held  by  Condlt,  made  In  du- 
plicate, and  a  copy  retained  by  each  party,  or, 
as  was  done,  placed  In  the  bands  of  a  third 
person,  to  hold  for  both  contracting  parties. 
Therefore  sending  the  Instmmcnt  to  Whitney 
was  perfectly  consistent  with  Its  validity  from 
and  after  Its  execution,  and  we  are  wholly  un- 
able to  see  how  the  directions  to  Whitney 
in  any  way  Indicated  a  contrary  intention. 
The  Indorsement  on  the  envelope  certainly 
was  no  more  consistent  with  Dady's  conten- 
tion that  the  contract  of  sale  was  only  to  be 
made  upon  his  returning  to  Waukegan,  than 
with  Condlt'a  claim  that  it  was  then  and 
there  fully  entered  into  and  executed,  as  it 
purported  to  be  upon  Its  face.  It  does  not, 
as  seems  to  be  thought,  corroborate  Dady, 
rather  than  Condlt.  All  that  Is  said,  then, 
about  the  agreement  not  being  delivered,  re- 
solves itself  into  the  question  whether  or  not 
it  was  the  understanding  of  the  parties  that 
the  contract  was  not  to  take  effect  until  Dady 
returned  to  Waukegan,  and  satisfied  himself 
as  to  the  situation  there.  On  this  Issue  the 
clear  preponderance  of  the  evidence  Is  witb 
Condit  The  contract  Itself  is  a  strong  refuta- 
tion of  Dady's  testimony,  and  we  are  able  to 
discover  nothing  In  the  facts  In  this  case  to 
Justify  the  giving  of  less  credence  to  the  evi- 
dence of  Condlt  than  tliat  of  Dady.  Condlt's 
testimony,  to  say  the  least,  Is  consistent 
throughout  whereas  that  of  Dady,  In  so  far 
as  it  attempts  to  establish  the  allegation 
that  he  was  Induced  to  enter  Into  this  con- 
tract through  fraudulent  representations  and 
concealments,  and  at  the  same  time  that  he 
did  not  enter  into  it,  but  reserved  the  right 
to  investigate  for  himself,  is  InconalBteat,  con- 
tradictory, and  unreliable. 

Considerable  importance  is  attached  to  the 
cIrcnmstaDces  of  Condlt  going  to  Milwaukee, 
and  there  Inslatlpg  npon  and  urging  the  con- 


summation of  the  transaction.  That  circum- 
stance. If  entitled  to  weight,  would  go  only  to 
the  question  of  fraud,  which,  as  we  have  seen, 
is  out  of  the  case.  Condlt's  testimony,  how- 
ever, is  to  the  effect  that  on  the  8th  of  Jan- 
uary, prior,  be  called  on  Dady,  and  had  some 
conversation  with  him  In  regard  to  the  pur- 
chase; that  Dady  then  offered  to  sell  him  the 
land  for  $150  per  acre;  and  that  they  then 
separated,  he  telling  Dady  that  he  would  "be 
out  In  a  (ew  days."  And  in  this  testimony 
he  is  fully  corroborated  by  a  witness  who  ac- 
companied him,  named  Loesby.  It  Is  In  evi- 
dence that  other  parties  were  obtaining  op- 
tions npon  real  estate  on  the  faith  of  the  lo- 
cation of  the  manufacturing  works  in  the 
city,  and,  while  there  Is  some  testimony  tend- 
ing to  show  that  this  confidence  in  the  loca- 
tion of  the  plant  was  stimulated  about  this 
time,  there  is  no  proof  of  positive  Information 
on  the  part  of  Condit,  or  such  excitement  In 
the  neighlwrhood  as  to  Impress  iiim  or  others 
with  the  belief  of  Its  location.  At  all  events. 
In  view  of  all  the  evidence,  we  do  not  regard 
the  fact  of  Condlt's  gohig  to  Milwaukee,  and 
there  consummating  the  trade,  as  a  circum- 
stance of  such  controlling  importance  as  that 
It  should  be  allowed  to  discredit  him  as  a  wit- 
ness. The  parties  undoubtedly  each  specu- 
lated more  or  less  upon  the  probability  of  the 
location  of  the  mannfactoring  works.  Dady 
did  not  believe,  as  he  himself  says,  that  the 
location  would  be  made;  but  he  was  willing 
to  get,  if  be  could,  a  high  price  for  bis  land 
on  the  belief  that  others  had  In  its  location. 
Condlt  doubtless  bought  it  ez];)ectlng  to  real- 
ize a  profit  upon  it  In  case  the  factory  was 
located  at  Waukegan.  It  turned  out  as  he 
hoped.  The  contract  was  a  bad  one  for 
Dady,  but  we  are  unable  to  see  how,  upon  this 
record,  that  contract  can  be  set  aside  without 
violating  plain  and  well-settled  principles  of 
law.  The  Judgment  cf  .the  app^te  court  Is 
affirmeda  , 

BAKER,  J.   I  do  not  concnr  In  this  opinion 

and  Judgment 

CARTWRIGB?!,  J.,  took  no  part 


McCHBSNBT  et  al.  T.  CITY  OF  CHICAGO. 
(Supreme  Court  of  lUinois.   Nov.  9,  1886.) 

SFBCIAL  ASSBSaMBXT  —  PbTITIOS  rOB  COHVIKHA- 
TIOH— SurnoiBNOT. 
A  petition  for  conflnnatlon  of  a  spedal  as- 
sessment U  insufficient  if.  Instead  of  reciting 
an  ordinance  authorizing  the  improTemenl^  it 
merely  refers  to  an  exhibit  which  purports  to 
be  a  report  of  the  commiBsioners  of  pnbllc 
works,  submitting  a  draft  of  an  ordinance  to 
the  council,  and  nothing  appears  in  the  certifi' 
cate  of  the  city  clerk  to  such  paper  to  show  that 
the  ordinance  was  ever  passed.  Hull  v.  City  of 
Chicago,  40  N.  B.  937,  156  lU.  381,  followed. 

Appeal  from  Oook  county  court;  O.  N.  Car- 
ter, Judge. 

Petition  by  the  city  of  Chicago  for  conflmut 
Hon  of  a  special  assessment   A.  B.  McOhe» 
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and  otheis  filed  objections,  and  fnun  an 
order  overruling  their  objections  and  confirm- 
ing the  asBessmeDt  they  appeal.  Kcversed- 

F.  W.  Becker,  for  appellant 


PGR  CURIAM.  This  appeal  is  prosecuted 
to  reverse  an  order  of  the  court  below  con- 
flrming  a  special  assessment  to  defray  the  ex- 
pense of  laying  a  sesver  pipe  in  Coles  avenne, 
In  the  of  Chicago.  On  the  hearing  it  was 
objected  that  the  petition  under  which  the  as- 
sessment was  made  failed  to  set  out  any  or- 
dinance authorising  the  improvement,  but  on- 
ly referred  to  a  paper  marked  as  an  exhibit. 
That  exhibit  was  not  an  ordinance  at  all,  but 
only  a  report  of  the  commissioners  of  public 
works  submitting  a  draft  of  an  ordinance  to 
the  dtr  council;  nothing  appearing  In  the  cer- 
tificate of  the  city  clerk  to  show  that  It  was 
ever  passed.  The  objection  was  fatal  to  the 
assessment,  and  shoidd  liave  been  sustained. 
HoU  T.  City  ot  Chicago,  156  QL  881.  40  N.  £. 
937.  The  Judgment  of  the  connty  court  will 
accordingly  be  reversed. 


(lO  HL  828) 

BUNN  et  al.  t.  SCHNBLLBACHER  et  al. 

(Supreme  Oourt  of  IlUn<^  Nov.  9,  1886.) 
Fraud— PorohaSb  or  Land— Falsr  Rrprebbkta- 

TlOltS  AS  TO  PbIOB— SttBSEQDBNT  PUROH&SBRa. 

1.  Defendants  solicited  complainantB  to  join 
with  tliem  in  the  purchase  of  a  tract  of  laud, 
representing  that  the  price  of  the  land  was 
$14,000,  to  which  each  should  contribute  an 
equal  share.  In  fact,  the  purchase  price  was 
only  $10,500,  and  by  means  of  the  false  rep- 
resentations complainants  were  induced  to  and 
did  pay  more  than  their  share.  Held,  that  the 
transaction  was  a  fraad  on  the  part  of  the 
defendants,  for  which  they  were  liable  to  the 
extent  of  tiie  excess  so  paid.  59  Hi.  App.  222, 
affirmed. 

2.  Subsegaent  to  the  parchase  of  the  lands 
It  was  divided  between  the  owners,  and  one 
of  defendants  conveyed  bis  share  in  payment 
of  a  pre-existing  debt.  Held,  that  the  share 
thus  conveyed  could  not  be  subjected  to  the 
payment  of  the  amount  for  which  defendant 
waa  llaUe  W  reason  ot  h]^  fraud.  69  IlL  App. 
222,  affirmed. 

Appeal  from  appellate  court.  Second  dis- 
trict 

Bill  In  equity  filed  1^  Jacob  Schnellbacfaer 
and  laaac  N.  7eg«  against  WUllam  B.  S. 
Bonn  and  George  W.  Lyon.  A  decree  in  fa- 
vor of  complainants  baring  been  modified 
and  affirmed  by  tbe  appelate  court  (98  III. 
App.  222),  the  defendants  appeal  Affirmed. 

Foster  &  Carlock,  for  appellants.  Jack  & 

Tlchnor,  for  appellees. 

PER  CURIAM.  After  a  full  considera- 
tion of  this  case  and  tbe  arguments  of  coun* 
sel,  WG  are  unable  to  find  any  sufficient 
ground  ui>on  which  to  differ  from  the  conclu- 
slOQ  reached  by  the  appellate  court,  or  from 
the  reasons  given  therefor  in  the  opinion  of 
that  court  delivered  by  Mr.  Justice  Cart- 
wright.  The  (pinion  will  therefore  be  adopt- 


ed as  the  opinion  of  this  court  It  is  as  fol- 
lows : 

"The  controversy  in  this  case  arose  out  of 
the  purchase  of  a  tract  of  land,  containing 
about  14  acres,  known  as  'Selby  Park,'  ad- 
joining tbe  city  of  Peoria  on  the  south,  in 
which  purchase  tbe  appellees,  Jacob  Schneil- 
bacher  and  Isaac  N,  Feger,  by  their  bill  of 
complaint,  charged  that  they  were  defraud- 
ed by  the  appellants,  William  E.  S.  Buna 
and  George  W.  Lyon,  their  associates  In  tbe 
purchase,  who  bargained  for  the  tract,  by 
false  representations  as  to  the  amount  paid. 
The  charges  were  denied,  and  the  cause  was 
referred  to  the  master,  who  reported  in  fa- 
vor of  appellees,  and,  with  a  slight  modifica- 
tion of  his  findings  as  to  the  amount,  the 
court  confirmed  tlie  report,  and  decreed  ac- 
cordingly. 

"The  fraud  charged  couBlsted  of  alleged 
false  representations  by  the  defeodants,  Wil- 
liam E.  S.  Bunn  and  George  W.  Lyon,  that 
the  purchase  price  of  the  tract  of  land  waa 
$14,000,  to  which  each  of  the  four  was  to  con- 
tribute an  equal  share,  when.  In  truth,  the 
purchase  price  was  only  $10,600,  and  that  by 
Bu(A  false  representations  the  complainants 
were  Induced  to  pay  more  than  their  ^bare 
of  the  purchase  money.  It  was  shown,  on 
the  bearing,  that  said  Bunn  and  Lyon  had 
procured  a  written  agreement,  on  Septem- 
ber 19, 1887,  from  James  Selby,  for  a  convey- 
ance to  them  from  said  Selby  and  Michael 
D.  Spurck,  the  owners,  of  the  tract  of  land, 
for  $14,000;  that  Selby,  at  the  same  time, 
gave  them  a  writing  that  there  was  to  be  a 
rebate  of  $3,500  from  the  price  named  In  the 
contract;  that  they  then  paid  Selby  $590 
on  the  purchase,  and  afterwards  tried  to  or- 
ganize a  company  of  14  persons,  to  pay  $1,000 
each,  and  buy  the  land  for  a  race  track,  of 
which  company  complainant  Schnellbacher 
agreed  to  become  a  member;  that  said 
scheme  failed,  and  Bunn  and  Lyon,  being 
unable  to  meet  a  payment  coming  due  De- 
cember 19,  1887,  obtained  from  Selby  an  ex- 
tension for  30  days;  that  afterwards  com- 
plainantB agreed  with  Bunn  and  Lyon  to 
each  take  a  one-fourth  Interest  in  the  land, 
and  on  February  1,  1888,  by  agreement  of 
the  parties,  Selby  and  Spurck  conveyed  the 
land  to  the  complainant  Schnellbacher,  in 
trust  for  himself  and  the  complainant  Feger 
and  said  Bunn  and  Lyon,  each  owning  one- 
fourth  interest,  and  Schnellbacher,  as  trus- 
tee, executed  four  notes,  of  $2,000  each,  to 
Selby  and  Spurck,  for  deferred  payments, 
and  secured  tbe  same  by  mortgage  on  the 
tract;  that  the  balance  of  the  purchase  price 
was  $2,500,  to  be  paid  in  cash;  and  that 
complainants  each  paid  $1,500,  making  $3,- 
000,  out  of  which  the  sum  of  $2,500  was  paid 
to  Selby  and  Spurck,  and  Bunn  and  Lyon 
paid  nothing  at  that  time,  but  kept  $500  of 
complainants*  money.  Selby  and  Spurck  re- 
tained $225,  out  of  tbe  payment  of  $500  in 
September,  for  Interest  accrued,  and  account- 
ed to  Bunn  and  Lyon  for  the  balance. 
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"The  complainants  never  knew  anything 
about  the  contract,  made  in  September,  for 
a  conveyance  to  Bunn  and  Lyon,  or  the  sep- 
arate agreement  for  a  rebate,  until  the  facta 
were  developed  on  the.  hearing  of  this  case. 
The  testimony  of  complainants  was  that 
Bunn  and  Lyon  applied  to  them  to  Join  In 
the  purchase  of  the  premises  from  Selby  and 
Spurck,  and  represented  that  the  purchase 
price  to  be  paid  Selby  and  Spruck  was  ?14,- 
000,  of  which  $6,000  was  to  be  paid  in  cash 
and  $3,000  was  to  be  secured  on  the  property, 
and  that,  In  the  belief  that  such  representa- 
tions were  true,  they  each  agreed  to  take  a 
one-fourth  Interest,  and  paid  their  money, 
supposing  that  Bunn  and  Lyon  were  doing 
the  same^  Bunn  and  Lyon,  while  not  claim- 
ing that  they  disclosed  to  complainants  the 
existence  of  any  contract,  or  the  amount  of 
the  purchase  price,  denied  making  any  mis- 
representation as  to  the  price,  and  claimed 
that  they  merely  sold  for  themselves  one- 
half  of  the  land  to  complainants  at  a  profit. 
All  the  circumstances,  however,  tend  to  cor- 
roborate complainants,  and  Adolph  Bame- 
walt,  who  was  to  have  taken  an  Interest, 
and  whose  place  was  taken  by  complainant 
Foger,  testified  that  Buna  and  Lyon  repre- 
sented to  him  that  they  had  an  option  on 
the  tract  for  $14,000,  and  proposed  to  let 
him  have  one-fourth  for  $3,500.  We  think 
that  the  fraud  was  proved,  and  that  the  mas- 
ter and  court  were  right  in  so  finding. 

"The  complainant  Schnellbacher  held  the 
title  to  the  tract  of  land  as  trustee  for  him- 
self and  his  associates,  and  rented  It,  and 
about  three  years  after  the  purchase  it  was 
laid  out  and  platted  into  124  lots.  There  was 
a  division  of  the  lots  among  the  owners,  and 
each  of  them  assumed  one-fourth  of  the  In- 
cumbrance. Said  George  W.  Lyon  bad  sold 
his  Interest,  November  9,  1889,  to  his  father, 
the  defendant  Aaron  Lyon.  In  pursuance 
of  the  arrangement  for  division,  Schnellbach- 
er conveyed  to  said  Aaron  Lyon  and  the  oth- 
er parties  the  lots  set  off  to  them  In  sever- 
alty, and  executed  a  mortgage  to  Selby  and 
Spurck  for  his  share  of  the  incumbrance. 
This  closed  out  the  transaction,  and  severed 
all  relations  of  the  parties.  There  Is  some 
discussion  whether  the  arrangement  created 
a  partnership,  but  we  deem  It  Immaterial 
whether  the  relation  of  partoers  listed  or 
not.  The  purchase  was  for  the  mutual  ben- 
efit of  the  parties,  and  the  negotiations  were 
carried  out  by  Bunn  and  Lyon  alone,  pro- 
fessing to  their  associates  to  bo  acting  for 
all.  There  was  actual  fraud  by  means  of 
false  representations,  and  It  was  not  neces- 
sary that  complainants  should  be  partners 
with  Bunn  and  Lyon  to  enable  them  to  call 
for  an  accounting  on  account  of  sncb  fraud. 
Complainants  bad  no  knowledge  of  the  true 
consideration  paid  for  premises  nntil  1892, 
when  they  directed  counsel  to  file  the  bill  In 
this  case. 

"It  Is  argued  that  the  transaction  on  the 
part  of  Bunn  and  Lyon  was  legitimate  busl- 


nesf  and  honest  enterprise;  but  false  state- 
ments, to  Induce  investments  of  money,  of 
the  character  here  shown,  can  scarcely  be  so 
classed,  and  we  think  the  court  was  right  in 
requiring  them  to  refund  their  gains  acquired 
by  such  means,  but  we  see  no  reason  for  sub- 
jecting the  lots  conveyed  to  the  defendant 
Aaron  Lyon  to  sale  In  satisfaction  of  the 
complainants*  claim  against  George  W.  Ly- 
on, who  was  guilty  of  the  fraud.  Aaron 
liyon  did  not  participate  In  the  purchase  or 
In  the  fraud,  and  knew  nothing  about  It 
He  took,  the  property  from  his  son,  in  pay- 
ment of  indebtedness  due  him,  and  surren- 
dered notes  of  his  son,  and  the  lots  were 
conveyed  to  him  by  the  trustee.  He  was  a 
bona  fide  purchaser,  for  a  valuable  consid- 
eration, without  notice  that  any  fraudulent 
representations  bad  been  made;  and  no  rea- 
son occurs  to  U3  why  he  should  be  compelled 
to  make  the  representation  good.  The  aver- 
ments of  the  bill  that  he  paid  no  consider- 
ation for  the  lots  conveyed  to  him,  and  that 
they  were  subject  to  complainants'  equities, 
were  not  supported  by  any  proof,  but  were 
disproved  by  the  evidence.  The  decree  will 
be  reversed  as  far  as  it  charges  payment  of 
the  amount  found  due  upon  lands  of  the  de- 
fendant Aaron  Lyon,  and  authorizes  a  sale 
of  the  same,  and  will  be  afiSrmed  In  all  oth- 
er particulars.  The  cause  Is  remanded  for 
further  proceedings  In  accordance  with  this 
opinion.  Affirmed  In  part,  and  reversed  In 
part" 

The  Judgment  of  the  appellate  court  la 
affirmed.  Judgment  affirmed. 


(US  III.  S90) 
UPHAM  et  al.  v.  RIOHET  et  al. 
(Supreme  Court  of  Illinois.   Not.  9,  189a) 
Sals  or  Fledob. 
P.,  having  borrowed  $7,000,  and  given  a 
note  therefor,  signed  tjj  hlmselr  and  one  F., 
gave  to  the  latter  what  purported  to  be  an  ab- 
solute bill  of  sale  of  a  stock  of  merchandise, 
for  the  stated  consideration  of  $7,000,  but  this 
InstrumeQt  was  accompanied  by  an  agreement 
providing  that  P.  should  retain  possession  of 
the  goods,  conduct  the  business  in  his  own 
name  without  cost  to  F.,  keep  np  the  stock, 
pay  all  clerk  hire,  freight  bills,  taxes  on  stock, 
etc.,  and  apply  all  profits  to  the  oayment  of  the 
$7,000  indebtedness.   Ef^d  a  pledge,  and  not  a 
sale,  so  as  to  render  P.  liable  as  principal  for 
goods  thereafter  purchased  by  P.   CI  111.  App. 
6S0,  affirmed. 

Appeal  from  apiiellate  court,  Second  dis- 
trict 

Assumpsit  by  Upham  &  Gordon  against 
Clarence  G.  Richey  and  another,  executors  of 
George  M.  Foote,  deceased,  and  Ira  Putney, 
to  recover  for  goods  sold  and  delivered.  The 
suit  was  dismissed  as  to  defendant  Putney, 
and  a  Judgment  for  the  other  defendants 
was  affirmed  by  the  appellate  court  (see  01 
111.  App.  QSib),  and  complainants  appeal.  Af- 
firmed. 

December  4, 1888,  Ira  Patney.  doing  a  mec- 
cantlle  business  under  the  name  of  Jxa  Fut- 
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ney  &  Co.  at  Stronghurst,  borrowed  |7,000, 
for  which  he  and  one  George  M.  Foote  gave 
their  Joint  promissory  notes.  On  the  same 
day,  In  consideration  of  the  said  sum  of 
$7,000,  Putney  made  a  bill  ot  sale,  by  which 
he  sold  to  Foote  a  stock  of  general  merchan- 
dise and  unbalanced  book  acconnts,  the  par- 
ties at  the  same  time  entering  Into  an  f^ree- 
ment  In  writing  as  follows: 

"December  4th,  1889.  Know  all  men  by 
these  presents  that  we,  Ira  Putney  &  Co., 
of  Stronehurst,  in  the  county  of  Henderson, 
and  state  of  Illinois,  In  consideration  of  the 
sum  of  BCTen  thousand  dollars,  to  us  paid-  by 
Oeorge  M.  Foote,  of  said  county,  at  and  be- 
fore the  sealing  and  delivering  of  these  pres- 
ents, hare  bargained,  sold,  and  delivered, 
and  by  these  presents  do  bargain,  sell,  and 
deliver,  unto  the  said  George  M.  Foote,  all  of 
our  stock  of  general  merchandise;  that  Is  to 
^y,  dry  goods,  boots  and  shoes,  clothing, 
notions  of  every  kind  and  nature,  crockery 
ware,  and  every  kind  of  goods  in  the  build- 
ing known  as  the  'Thomber  Building,'  ex- 
cept owned  by  Anna  Penny.  Also  all  unbal- 
anced accounts  on  books  to  be  Included  in 
this  bill  of  sale.  To  have  and  to  hold  the 
said  goods  unto  the  said  George  M.  Foote, 
his  executors,  administrators,  and  assigns, 
to  his  and  their  own  proper  use  and  benefit 
forever.  And  we,  the  said  Ira  Putney  &  Co., 
for  ourselves  and  heirs,  executors  and  ad- 
ministrators, will  warrant  and  defend  against 
all  persons  whomsoever.  Witness  onr  hands 
and  seals.  Ira  Putney  &  Co." 

"This  agreement,  made  this  4th  day  of  De- 
cember, A.  D.  1889,  between  George  M.  Foote 
of  the  first  part  and  Ira  Putney  of  the  sec- 
ond part,  witnesseth:  That  the  said  George  M. 
Foote,  In  consideration  of  covenants  of  the 
party  of  the  second  part  hereinafter  contain- 
ed, doth  agree  with  the  party  of  the  second 
part  to  allow  him  the  privilege  of  using  the 
stock  of  merchandise  and  goods,  the  privi- 
lege of  buying  and  selling,  but  not  to  incur 
any  Indebtedness  on  the  stock.  All  goods 
purchased  to  be  paid  for  on  receipt  of  same, 
and  at  all  times  on  demand  of  party  of  first 
part  to  show  all  books  and  acconnts.  The 
psrty  of  second  part,  in  consideration  of  cov- 
enants of  party  of  the  first  part,  agrees  to 
do  all  the  matters  and  things  connected  with 
the  business  of  a  merchant  without  cost  to 
party  of  the  first  part,  and  to  apply  all  prof- 
Its  of  the  business  to  the  payment  of  the  in- 
debtedness of  seven  thousand  dollars.  The 
notes  Indicating  said  Indebtedness  are  signed 
by  Ira  Putney  and  George  M.  Foote.  It  Is 
further  agreed  between  the  parties  that  the 
goods  shall  not  be  removed  from  the  store 
they  now  occupy  without  the  consent  of 
George  M.  Foote,  Said  party  of  the  second 
part  to  pay  all  clerk  hire  and  all  freight  bills, 
taxes  on  stock,  etc.  Said  business  of  general 
merchandising  to  be  run  or  carried  on  under 
the  name  of  Ira  Putney.  The  principal  and 
Interest  on  said  notes  for  seven  thousand  dol- 
lars to  be  paid  by  Ita  Pntne/  as  reqnlred  or 


specified  in  said  obligations.  Party  of  the 
first  part  to  have  what  goods  and  merchan- 
dise he  uses  at  wholesale  cost  price.  This 
sum  of  seven  thousand  dollars  to  be  applied 
and  used  In  this  trade.  Ira  Putney.  George 
M.  Foote,   December  4th,  1889." 

The  business  was  carried  on  under  this  ar- 
rangement until  January,  1891,  when  the 
stock  of  goods  was  partially  destroyed  by 
Are.  Foote  received  $3,000  Insurance  for  that 
loss,  of  which  he  retained  $600;  the  balance, 
with  the  remaining  goods  and  notes  and 
accounts  belonging  to  the  business,  being 
used  in  re-eatablishlng  the  same.  The  fore- 
gclng  agreement  for  the  conduct  of  the  busi- 
ness by  Putney  was  again  entered  Into  with 
a  modification  as  to  the  removal  of  the  goods, 
made  necessary  by  the  burning  of  the  for- 
mer place.  From  February  13,  1891,  to  No- 
vember 20,  1892,  Putney  purchased  of  appel- 
lants goods  tot  the  firm  business,  amounting 
to  $2,228.58,  which  was  reduced  by  credits 
to  $1,275.48.  For  this  amount  suit  wafl 
brought,  and  Judgment  obtained.  In  the  cir- 
cuit court  of  Henderson  county  against  Put- 
ney and  Foote  Jointly.  On  appeal  to  the  ap- 
pellate court  of  the  Second  district  a  Judg- 
ment of  reversal  and  remandment  was  enter- 
ed. (Decided  with  ease  of  Foote  v.  Off,  45 
111.  App.  516.)  At  the  March  term,  1894,  of 
the  circuit  court  the  ease  was  redocketed. 
Foote  having  died  in  the  previous  January, 
these  appellees  were  made  defendants  as  bis 
executors,  and  the  suit  dismissed  as  to  Put- 
ney. The  case  was  then  tried  before  the 
court  without  a  Jury,  and  Judgment  rendered 
for  the  defendants,  and  that  judgment  has 
been  affirmed  by  the  anwllate  court  61  III. 
'App.  650. 

J.  J.  &  G.  Tunni^ff  and  J.  A.  McKenzle, 
foe  appellants.    Klrkpatrlck  ft  Alexander, 

for  appellees. 

WILKIN,  J.  (after  stating  the  facts).  Ap- 
pellants' contention  Is  that  by  the  terms  of 
the  written  agreement  between  Putney  and 
Foote  the  latter  was  the  owner  and '  pro- 
prietor of  the  business,  the  former  being 
merely  his  agent  for  conducting  and  carry- 
ing on  the  business,  and  tnat  Foote  became 
liable  tA>  them  under  the  rule  that  the  prin- 
cipal Is  liable  for  debts  contracted  by  his 
agent,  and  on  the  trial  of  the  case  they  ask- 
ed the  court  to  hold  certain  propositions  as 
the  law  of  the  case  Intended  to  present  that 
theory,  which  were  refused.  The  correct- 
ness of  that  ruling  Is  the  only  question  of 
law  presented  for  our  decision.  With  con- 
troverted questions  of  fact  we  have  nothing 
to  do.  Coimsel  seem  to  understand  that,  un- 
less the  transactions  between  the  parties,  as 
evidenced  by  their  written  agreements, 
amount  In  law  to  a  valid  chattel  mortgage 
of  the  stock  of  goods  from  Putney  to  Foote, 
the  former  must  be  held  the  absolute  owner 
of  the  property,  and  hence  liable  to  appel- 
lants; but  that  position,  in  onr  rlev  of  the 
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case.  Cftimot  be  maintained.  Appellants  are 
not  seeking  to  reach  the  stock  of  merchan- 
dise for  the  satisfaction  of  their  debt.  If  they 
had  sued  Putney,  to  whom  they  sold  the 
goods,  and  levied  upon  this  particular  prop- 
erty in  his  possession,  no  argument  would 
be  needed  to  show  that  they  could  hold  It 
against  any  claim  of  Foote  under  a  chattel 
mortgage;  but  the  question  upon  this  record, 
whether  Foote  became  the  absolute  owner 
of  the  stock  of  goods,  or  only  obtained  a 
lien  upon  It  to  indemnify  him  as  security 
for  Pntney,  Is  only  material  In  so  far  as  the 
determination  of  that  will  settle  the  partlc- 
nlar  question.  Is  be  liable  as  principal  for 
goods  purchased  by  his  agent.  Putney?  the 
vital  question,  as  before  indicated,  being, 
did  Foote,  by  these  written  agreements,  be- 
come the  proprietor  of  the  store?  If  he  did 
not,  then  be  never  became  liable  to  appel- 
lants, no  matter  whether  he  had  a  valid  lien 
upon  the  property  or  not  One  of  two  con- 
structions of  the  contract,  when  read  in  the 
light  of  the  bin  of  sale  executed  at  the  same 
time.  Is  inevitable;  either  Foote  became  the 
owner  and  proprietor  of  the  business,  with 
Pntney  as  his  agent  to  carry  on  and  manage 
the  same,  or  else  Putney  continued  to  be  the 
owner  and  proprietor,  simply  giving  Foote 
a  pledge  of  the  goods,  and  profits  of  the 
business,  as  security  for  the  payment  of  the 
¥7,000  In  notes  upon  which  he  had  become 
security.  It  may  be  admitted  that  the  ef- 
fect of  the  language  of  some  parts  of  the 
contract  la  to  show  a  sale  of  the  property  to 
Foote,  he  simply  agreeing  to  allow  Putney 
to  manage  and  control  the  business  for  him; 
but  fhere  are  some  parts  of  the  contract 
wholly  Inconsistent  with  that  construction. 
To  say  that  Putney  was  to  be  merely  the 
agent  or  manager  of  tue  business  for  Foote, 
and  still,  In  the  language  of  the  contract,  to 
do  so  without  cost  to  his  principal,  to  pay  all 
clerk  hire,  and  all  freight  bills,  taxes  on  the 
stock,  etc.,  is  unreasonable.  It  la  also  evi- 
dent, from  the  whoie  contract,  that  the  prln- 
c^al  purpose  of  the  whole  transaction  was 
to  secure  the  payment  of  the  ?7,000  Indebted- 
ness, Putney  agreeing  to  apply  all  profits  of 
the  business  to  the  payment  of  the  notes  as 
required  or  specified  In  the  obligations. 

The  evidence  Introduced  upon  the  trial  ex- 
planatory of  the  drcnmstances  under  which 
the  money  was  borrowed,  and  the  contempo- 
raneous contracts  entered  Into,  make  It  clear 
to  our  minds  that  the  Intention  of  the  parties 
was  to  provide  indemnity  to  Foote  against 
loss  as  security  upon  these  notes,  and  not 
to  make  a  sale  and  transfer  of  the  property. 
It  Is  not  pretended  that  Foote  paid  anything 
for  the  goods  when  he  received  the  bill  of 
sale.  It  certainly  cannot  be  seriously  con- 
tended that  the  parties  contemplated  that 
Putney  should  conduct  the  business  at  his 
own  expense,  keep  up  the  stock  of  merchan- 
dise, pay  off  the  entire  $7,UO0  Indebtedness, 
and  Foote  be  the  owner  of  the  entire  stock 
and  biulness  after  all  thia  was  done.  We 


think  it  clear  from  the  proper  construction 
of  the  agreements  themselves,  and  especial- 
ly under  the  competent  evidence  as  to  the 
facts  and  drcnmstances  under  which  they 
were  made,  the  propositions  submitted  to  the 
trial  court  did  not  annoonce  correct  proposi- 
tions of  law,  and  were  properly  refused. 
The  judgment  of  the  appellate  court  should 
be  affirmed.  Affirmed. 

OABTWRIGHX»  J.,  took  no  part. 


(161  lu.  t7» 
MOBAN  et  aL  T.  FSOFLB. 
(Supreme  Court  of  Illinois.  Nov.  9,  1896.) 

HOMICIDB  — RbB  GbST^  — DtISO  DBCLiRATlOHS— 

Shootino  Escapikq  Prisoner  —  Mislbadiko 
Jnstroctionb — Credibilitt  of  Witnesses. 

1.  Deceased  was  shot  and  mortally  wound- 
ed by  a  police  officer  while  attempting  to  es- 
cape from  arrest.  After  being  wounded,  and 
while  still  lying  in  the  street,  the  deceased,  in 
the  presence  of  the  defendant,  said;  "I  am 
dyin^.  I  did  no  wrong."  Stid,  that  the  dec- 
laration was  admissible  as  jutrt  of  the  res 
gestae. 

2.  Defendant  and  another  (policemen)  arrest- 
ed deceased  for  knocking  down  one  of  them. 
After  the  arrest,  while  waiting  for  a  patrol 
wagon,  deceased  escaped.  In  the  attempt  to 
recapture  him,  the  officers  fired  their  revolvera, 
SB  they  testified,  to  frighten  him,  but  be  was 
shot  and  mortally  wounded.  The  only  issue 
raised  by  the  defendant  waa  that  the  anrest 
was  lawful,  and  that  the  shooting,  if  done  by 
him,  was  accidental.  B^d,  that  an  instruction 
as  to  justifiable  homidde  In  self-defense,  or  In 
defense  of  persons  or  property,  was  improp- 
erly given,  aa  tending  to  mislead  the  jury  to 
apply  the  evidence  to  a  defense  that  had  not 
been  pleaded  and  could  not  be  maintained. 

3.  The  giving  of  an  Instruction  which, 
though  correct  as  an  abstract  proposition,  was 
not  based  on  any  evidence  in  the  case,  and 
had  a  tendency  to  mislead  the  jory  to  the  prej- 
udice of  the  party  against  whom  the  verdict 
was  rendered,  is  ground  for  reversal. 

4.  On  trial  for  homicide,  evidence  was  intro- 
duced that  one  of  the  witnesses  for  the  state 
bad  made  statements  and  had  testified  before 
the  coroner's  jury  contrary  to  bis  testimony  at 
the  trial.  The  defendant  requested  the  court 
to  charge:  "The  creAbilitv  of  a  witness  may 
be  Impeached  by  proof  that  he  made  state- 
ments out  of  court  contrary  to  the  testimony 
he  has  given  on  trial;  and  If  the  Jury  believe 
any  witness  has  made  statements,  upon  a  ma- 
terial fact,  out  of  court,  contrary  to  bis  state- 
ments made  upon  the  trial,  you  would  be  justi- 
fied in  rejecting  the  testimony  of  such  vritneea, 
if,  from  ail  the  evidence,  you  believe  it  uutrue." 
udd,  that  such  tnstructbn  was  properly  re- 
fused. Carter,  J.,  dissenting. 

Error  to  criminal  court.  Cook  county;  O.  H. 
Horton,  Judge. 

Thomas  J.  Moran  and  Michael  J.  Healy 
were  convicted  of  manslaughter,  and  bring  er- 
ror. Reversed. 

J.  0.  King  and  J.  W.  Byam,  for  plaintiffs  In 
error.   H.  T.  Mokm^,  tax  the  People. 

CARTER,  J.  At  the  January  term,  1895, 
of  the  criminal  court  of  Cook  county,  the 
plaintiffs  In  error,  Michael  J.  Healy  and 
Thomas  J.  Moran,  who  had  been  jointly  In- 
dicted tor  the  mnrdn  of  Bmn  Nelson,  wem 
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convicted  of  manalftngbter,  and  sentenced  to 
the  penitQitiaxy  for  a  period  of  14  yean 
aacb.  At  the  time  cC  the  hanldde.  which  oe- 
enrred  about  B  o'doek  In  the  momlnc  at  the 
2Bth  day  tf  December,  1893,  the  plaintiffs  In 
error  were  policemen  of  the  dty  of  Chicago, 
and  were  engaged  In  the  performance  of  their 
dattea  aa  aneb  ofilcaa,  Thete  beabi  were  ad- 
jacent to  each  other,  and  after  12  o'doek  at 
night,  hi  obedience  to  the  eommanda  of  their 
anperiw  ofBcer,  they  were  accnatomed  "to 
double  iip»  and  travel  their  beata  together." 
At  No.  8217  Archer  avenue^  upon  one  of  these 
boits,  was  a  saloon  by  one  Nothelf  er. 
Swan  Nelson,  the  deceased,  was  unmarried, 
and  Ured  and  ^ept  a  small  dgar  stm  at  No. 
820S  Archer  aToiae;  and  In  a  boose  In  the 
rear  ot  hia  premises,  and  on  the  same  lot, 
Ured  Otto  Bjorkman  and  his  wife,  Josephine 
BJoAman,  and  one  Shay,  irtu)  boarded  with 
the  BjorbnansL  Nelson.  Shi^,  and  seretal 
other  Maids  of  the  BJorkmans  had  spent  the 
evening  of  December  24th,  and  up  to  a  late 
honr-about  2  o'doek— 4n  the  morning  of  the 
25th,  at  the  tatter's  house;  passbig  the 
time  in  ccmversatlon,  social  amusement,  and 
beer  drinking.  Nelson  left  BJorkman's  house 
about  2  o*clod[  Christmas  morning.  B^rk- 
man  himself  had  retired  to  bed  at  half  past 
1,  and  was  not  awakened  until  after  6  o'dod:, 
uid  knew  nothing  of  the  circumstances  of  the 
tragedy  in  which  Ndson  lost  bis  life.  Where 
NdBon  went  immediately  after  leaving  BJork- 
man's la  not  disdoaed  the  evidence,  but, 
aome  time  between  2  and  8  o'clock,— there  be- 
ing Bome  difference  in  the  testimony  of  the 
witnesses  aa  to  the  precise  time,— Nelson  en- 
tered Notbelfer'B  salooa  A  half  dozen  or 
more  men,  who  testified  as  witnesses  on  the 
trial,  had  sp^t  the  night,  up  to  the  time  of 
the  tragedy,  la  the  saloon,  drinking,  and  in 
audi  pastime  aa  the  place  afforded.  Some  of 
these  were  asleep  or  intoxicated,  and  were 
apparently  unable  to  give  a  very  clear  ac- 
count of  what  occurred  in  the  saloon.  But  ac- 
cording to  the  substance  of  the  testimony  as 
given  by  them,  excepting  tttat  of  Martin  Wlck- 
ert,  which  corroborated  the  version  given  of 
the  affair  by  the  plaintiffs  in  error,  they  (the 
plaintiffs  In  error)  came  into  the  saloon  with 
Nelson,  and  Nelson  treated  them,  one  of  them 
taking  a  cigar,  and  the  other  a  glass  of  beer, 
Tliat,  while  they  were  standing  at  the  bar. 
Nelson  took  a  pencil  and  piece  of  paper,  and 
seemed  to  be  taking  down  the  number  of  the 
policemen's  stars.  That  the  policemen  went 
out,  and  soon  after  one  of  them  (Healy)  came 
back,  and  took  Nelson  by  the  shoulder,  and 
pushed  him  out  of  the  saloon;  and  soon  after 
some  of  the  persons  hi  the  saloon,  hearing  a 
noise  on  the  outside,  went  out  at  the  front 
door,  and  saw  plaintiffs  In  error  have  Ndson 
under  arrest,  taking  him  along  the  sidewalk, 
when,  after  proceeding  from  KM)  to  150  feet, 
Nelson  appeared  to  lie  down  and  refuse  to  go, 
whereupon  one  of  the  officers  went  to  the 
patrol  box,  leaving  Ndson  In  cbaige  of  the 
otbw,  whan  Ndson  sprang  to  his  feet  and 


ran  to  the  east*  along  Axdier  arcnoa.  He 
was  pursued  by  the  two  officers,  both  of 
whom  commoiced  firing  their  pistols  In  the 
directum  of  the  fleeing  man,  who  about  that 
time  disappeared  in  the  darkness  down  the 
st^  at  Na  8209  Archer  avenne,  where  It 
was  afterwards  leaxned  Uut  he  Uved,  and 
which  was  about  five  feet  below  the  levd  <tf 
the  street  The  officers  returned  withoot  be- 
ing able  at  that  time  to  rearrest  or  find  Nd- 
Bon.  Soon  thereafter  Mrs.  BJorkman  apprar* 
ed  on  the  outside  of  her  residence  with  a  lan- 
tern In  her  band,  and  was  heard  to  call  aome 
one,  who,  upon  going  where  she  was,  foilnd 
Ndson  lying  under  the  steps  at  or  near  her 
house.  On  behig  taken  out  flcom  under  the 
Btepa,  he  was  found  to'  be  wounded,  and  Ua 
dothea  wrae  bloody.  He  was  removed  to  the 
street  bgr  Healy  and  Caspar  Saeler,  the  bar- 
t«ider  at  the  aalocm,  and  la^  upon  the  aide- 
walk,  when  he  remained  aome  minutes,  ma- 
rounded  by  a  ntunber  ot  persons,  who,  attract- 
ed by  Qw  aflUr,  came  np  and  remained  nntfl 
he  (Ndson)  was  taken  away  by  the  patrol 
wagon  to  the  Oewlng  street  station,  ftom 
whence  he  was  afterwards  taken  to  the  hoa- 
pital,  where  he  died  that  day.  Tbs  post  m<«^ 
tern  examination  showed  that  a  bullet  had  en- 
tered his  iMck  about  dx  Inches  above  the 
lower  end,  and  a  little  to  the  left,  of  the 
spinal  column,  ranging  slightly  upward,  and 
had  penetrated  the  body  through  the  stomadi 
and  intestines,  and  had  lodged  under  the  sldn 
of  the  abdomen.  The  bullet  was  dtghtly  flat- 
tened at  one  end,  aa  If  it  had  struck  some 
hard  substance  and  been  deflected  from  Its 
course.  It  vras  vrtiat  waa  called  a  "S8  cali- 
ber, sliort,"  and  weighed  122.6  grains.  One 
witness  testified,  as  an  expert,  that  It  was  a 
deflected  bullet,  but  had  lost  no  material  part 
of  its  substance;  that  a  bullet  38  caliber, 
short,  fired  from  a  Colt's  S8-caliber  revolver, 
would  be  sufficiently  strong  to  [Mss  through 
two  human  bodies  at  the  distance  plaintiffs 
in  &roT  were  from  Nelson  when  the  ahoto 
were  flred. 

The  pistols  used  by  plaintlfb  In  error  were 
Colt's  revolvers,  88  caliber,  and  adapted  to  88- 
calll>er,  long,  cartridges,  tiie  bullets  of  which 
weighed  from  ISO  to  162  grains,  and  plaintiffs 
in  error  tmtlfled  that  they  had  and  used  no 
other  kind  of  cartridges  than  the  38-caliber, 
long.  There  Is  a  material  conflict  In  the  te» 
timony  as  to  what  occurred  at  NotheUer's  sar 
loon,  relative  to  the  question  as  to  whether 
the  arrest  of  Nelson  by  plalntltb  in  error-  was 
a  lawful  or  an  unlawful  arrest,  and  as  to 
what  was  said  by  plaintiffs  In  error  when  Nel- 
son lay,  mortally  wounded,  flrst  at  the  st^ 
at  Mrs.  BJorkman's,  and  next  on  the  sidewalk, 
after  having  been  brought  out  upon  the  street. 
Plaintiers  in  error  testified:  That,  about  20 
minutes  past  the  hour  of  8  o'clock  of  the 
morning  In  question,  they  were  walking  west 
on  Archer  avenue,  and,  as  they  came  Nothel- 
fer's  saloon,  they  saw  a  man,  whom  they  did 
not  know,  apparentiy  peeping  In  at  the  win- 
dow, over  the  inside  blind.   That  Healy  aak- 
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ed  Urn  wtiat  he  was  doing  tbere,  and  be  re- 
jplled:  'It  la  all  rlgbt.  I  am  looking  In  to 
see  It  this  man  la  open,"— and  atepped  op  to 
the  door,  and  aaked  them  to  come.  In  and 
hare  atnuethlng.  That  Bealy  aatd  "No."  and 
the  man  (who,  after  he  waa  shot,  th^  learn- 
ed vaa  NelBoEO  went  Indde.  That  when  they 
saw  the  man  kKdcIng  In  the  lamp  In  the  saloon 
waa  turned  about  halfway  down.  That  they 
walked  SO  or  60  feet  west  of  the  saloon,  talked 
the  matter  over,  and  returned  to  the  saloon 
to  order  the  proprietor  to  close  up,  as  It  was 
after  hours.  That  they  went  Inside,  and  Nel- 
stih  and  the  bartender  and  Wlckert  were  at  or 
near  the  bar,  and  the  rest  of  the  inmates  (five 
or  mor^  were  asleep  about  the  room,  in  or 
npon  chairs.  That  the  bartender  had  a  box 
of  cigars  In  his  band,  and  pass^  them  to 
plaintlffa  In  error,  who  each  took  one.  That 
they  did  not  take  a  drink  frith  Nelson,  or  have 
any  conversation  witb  him.  In  the  saloon;  did 
not  know  him,  exc^t  that  they  saw  he  was 
the  same  man  they  bad  seen  looking  in  from 
the  ontaldeL  That  they  did  not  see  Mm  have 
any  paper  or  pencQ,  or  take  or  attempt  to  take 
their  nnmbraa,  and  did  not  either  of  them 
push'  Nelson  ont  of  the  saloon,  or  hare  any- 
thing to  do  with  him  In  the  saloon  whatever, 
but  ^t,  after  being  to  the  saloon  bat  a  mo- 
ment, th^  went  ont,  saw  the  proprietor  on 
the  ontoide,  sick,  at  the  water  trough,  and 
told  blm  they  would  have  to  report  him  for 
being  open  after  hours,  and  that  Healy  in- 
formed him  about  the  man  looking  in  over  his 
curtains,  and  said  It  looked  snsplclons.  That 
they  then  went  west  to  Wood  street,  to  the 
imirol  box,  and  made  thtir  r^Ktrt  to  hsidquar^ 
tors,  as  they  were  required  to  do  every  hour. 
That  th^  then  went  east  on  Arcber  avenue, 
and  when  th^  again  came  near  the  saloon 
they  saw  two  men  flghtli^  on  the  sidewalk 
in  front.  That  they  stepped  up  quickly,  and 
Healy  ordered  the  men  to  go  home.  That 
one  of  them,  who  had  no  coat  or  hat  on,  turn- 
ed and  went  away,  but  the  other  called  Healy 
a  Tile  name,  and  said,  "You  couldn't  ran  any- 
body hi."  and  followed  the  remaric  1^  a  blow 
with  a  billy,  or  something  of  that  kind,  which 
knocked  He^y  down  upon  the  street,  off  of  the 
sidewalk.  That  thereupon  Motan  took  hold 
of  the  man,  who  proved  to  be  Nelson,  placed 
blm  under  arrest,  and,  In  tiie  struggle,  pushed 
him  against  the  saloon  building,  and  held  blm 
there  until  Healy,  wbo  had  Iain  for  a  moment 
unconscious  from  the  blow,  regained  his  feet, 
wherenjmn  they  (one  on  each  side  of  Nelson) 
took  him  and  started  up  the  street  with  him. 
That,  after  proceeding  a  shori  distance,  N^- 
son  "laid  down  on  them,"  and  they,  being 
unwilling  to  carry  him,  let  htm  lie  down  upon 
the  sidewalk;  Healy  standing  by  watching 
falm  while  Moran  went  to  the  patrol  box  to 
call  the  patrol  wagon.  That  upon  Moraa^s 
return  he  went  into  the  middle  of  the  street  to 
be  ready  to  stop  the  wagon  when  It  should 
come  up,  and,  whUe  there.  Nelson  sprang  to 
his  feet  and  ran  to  the  eaat.  Healy  testified 
that  when  Moron  went  bito  the  middle  of  the 


street  he  (Healy)  toA  ont  bis  handkerchief 
to  wipe  the  Iflood  from  his  face,  that  flowed 
from  the  wound  made  upon  his  head  when 
Nelson  knocked  him  down,  and  that,  while  he 
was  wlidng  his  face.  Nelson  made  his  escape. 
Healy  and  Moran  ran  after  Nelson*  and  they 
admitted  that  they  fired  their  revolvers  as  tes- 
tified by  other  witnesses,  but  testified  that 
th^  bad  no  Intention  of  shooting  Nelson,  but 
endeavored  to  fire  at  an  angle  to  the  olr,  and 
to  frighten  him  into  obedience  to  th^r  c<Mai- 
mands  to  halt,  so  they  might  recapture  him; 
that  they  fired  but  two  shote  each;  that  th^ 
had  arrested  Nelson  for  knocking  Healy  down, 
and  tor  nothing  else.  As  to  what  occurred  at 
the  saloon  they  v&ee  craroborated  to  a  con- 
siderable extent  by  the  witness  Wlckort,  who 
was  called  by  the  people,  and  testified  that 
Nelson  came  into  the  saloon  alone,  and  that 
the  oSIcers  come  in  from  three  to  five  mln- 
otes  afterwards,  and  Nelsim  asked  them  to 
drink  with  him;  that  they  took  something, — 
thought  it  was  cigars,— and  Nelson  paid  for  it; 
that  the  officers  went  ont;  that  he  did  not  see 
Nelson  have  any  pencil  or  paper,  taking  their 
numbers;  that  he  did  not  know  how  Nelson 
got  out,  but  later  he  heard  a  noise  -on  the  out- 
side, and  went  out,  and  saw  Healy  lying  npon 
the  ground  alMut  22  feet  team  the  door  of  the 
saloon,  and  Moran  holdii^  Nelson;  that  Hea- 
ly got  up,  and  he  anA  Moran  started  away 
vrith  Nelson. 

Gaidar  Saeler,  the  bartender,  in  his  testi- 
mony finr  the  people  contradicted  the  venloa 
of  the  affair  as  i^ven  by  phdntifn^  in  error  and 
Wlckert,  to  some  materUU  respecto;  bni^  ei- 
ther from  Ignorance,  or  from  Intoxication  or 
Inattention  at  the  time  of  the  trouble,  or  some 
other  cause,  his  testimony  was  greatly  d^- 
dent  to  Clearness  and  certatoty.  On  his  di- 
rect examination  he  testified  that  Healy  took 
Nelson  ont  of  the  saloon,  and  that  Moran  waa 
outeide,  and  that  the  offlceta  there  "licked 
Nelson  with  clubs,"  and  that  Nelson  cried  out; 
and  the  oflOcers  then  took  blm  away  to  where 
he  lay  down  on  the  street.  But  he  after- 
wards testified  that  he  did  not  see  any  blowa 
struck,  and  did  not  go  outoide  until  Wlckert 
and  oQiers  w^t  out,  and  that  the  first  thing 
he  saw  was  Nelson  lying  on  the  sidewalk 
some  80  to  100  feet  from  the  nkmn.  mils 
witness  had  tesUfled  at  the  coroner's  Inquest, 
and  from  the  testimony  of  the  coroner,  whldi 
was  given  on  the  trial  for  the  defense  tend- 
ing to  impeach  Saeler,  his  testimony  waa  ma- 
terially dlfiTerent  as  given  on  the  two  occa- 
sions. Other  witnesses  testified  as  to  certain 
statements  made  by  Healy  and  Moran,  and 
also  by  Nelson  when  he  lay  mortally  wound- 
ed, and  within  a  few  minutes  after  the  shoot- 
ing,—one.  that  Healy  said  that  Nelson  shored 
htm  off  the  sidewalk,  and  he  shot  him;  that 
Healy  said  that  Nelson  hit  him  a  good  whack 
on  the  head.  '  Another  witness  testified  that 
one  of  the  officers  said,  "We  sliot  liim,"  and 
that  Nelson  said:  "Have  I  no  friends  h^? 
Gentlemen.  I  am  dying.  I  did  no  wrong." 
And  Mrs.  BJorkman,  that  Nelson  said,  when 
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Healy  waa  taktng  him  from  nnder  the  stepe, 
In  reply  to  ber  question  as  to  what  he  had 
done,  that  he  did  nothing  at  all;  that  he  treat- 
ed the  policemen  In  the  8alo(m,  and,  when  be 
did  not  want  to  treat  them  any  more,  they 
shot  him.  These  Beveral  statements,  howev- 
er, were  contradicted  to  a  considerable  extent 
by  several  witnesses  besides  the  plaintiffs  in 
error,  and  need  not  be  further  referred  to 
here,  except  In  connection  with  the  contMitlon 
of  counsel  that  the  trial  court  erred  In  admit- 
ting as  evidence  to  the  Jury  the  said  state- 
ments of  Nelson,  We  are  of  the  opinion  that 
no  error  in  this  regard  was  committed.  White 
Nelson  was  then  mortally  wounded,  and  seem- 
ed folly  conscious  of  the  fact,  yet  even  under 
snch  drcumstances  he  could  only  testify  to 
the  facts  and  circumstances  of  the  killing,  and 
would  not  be  permitted,  any  mpre  than  any 
other  witness,  to  testis  to  his  own  mere  con- 
clusion that  he  "did  no  wrong."  That  was 
one  of  the  questions  at  issue  before  the  Jury, 
Involved  in  the  lawfulness  of  his  arrest;  and 
we  are  of  the  opinion  that  it  was  not  admls- 
sitde  as  a  dying  declaration,  but  tliat  it  was 
admissible  against  tbe  defendant  in  whose 
presence  and  bearing  it  was  made,  and  as  a 
part  of  the  res  gestse,  as  held  by  the  learned 
Judge  In  the  trial  court  Plaintiffs  In  error 
did  not  know  who  the  man  was  whom  they 
testified  they  saw  fighting  with  Nelson  Id  front 
of  the  saloon^  Nor  was  any  evidence  offered 
tending  to  corroborate  their  statements  in  re- 
gard to  such  flgbt,  or  tending  to  Identify  the 
man  wbo,  as  they  said,  left  and  went  east  on 
Archer  avenue  without  coat  or  hat  on,  except 
that  a  Mr,  and  Mrs.  Bergan,  living  near  the 
BJ<H-kmans,  testified  that  they  were  awakened 
tliat  morulng  and  heard  two  pistol  shots;  that 
they  got  np  and  looked  out  of  the  window, 
and  saw  a  man  running  away,  apparently 
from  BJorkman's  lot,  without  hat,  coat,  or  vest 
on,  looldng  back,  as  if  he  were  frightened; 
that  he  went  on  toward  Paulina  street  And 
except,  aiso,  that  a  Miss  Mulgaven,  who  lived 
above  the  premises  occupied  by  Bergan,  tes- 
tified that  sbe  was  awakened  and  went  to 
the  door,  and  heard  pistol  shots,  which  ap^ 
peared  to  her  to  come  from  the  rear  of  the 
premises  occupied  by  Bjorkman.  The  shots 
fired  by  the  policemen  came  from  the  front  of 
the  lot,  and,  if  any  shots  were  fired  from  the 
rear,  they  must  have  been  fired  by  some  other 
person.  There  was  a  conflict  In  the  evi- 
dence between  the  witnesses  as  to  whether  or 
not  plaintiffs  In  error  fired  ouly  four  shots,  as 
Insisted  on  by  them.  There  was  testimony 
tending  to  prove  that  the  marks  of  five  bullets 
were  found  on  the  Bjorkman  house,  and  other 
buildings  near,— some  high  up,  and  others  low 
down.  There  was  some  evidence  tending  to 
prove  that  one  of  the  plaintiffs  in  error  was 
Intoxicated.  It  seems  to  have  been  establish- 
ed that  Healy  had  a  contusion  or  bruise  on 
the  side  of  the  head  on  Christmas  morning. 
Proof  of  good  character  was  also  made  on  be- 
half of  plaintiffs  in  error.  Other  facta  and 
dKcumstances  wen  shown,  taaTing  lome  tend- 


ency to  prove  or  to  disprove  the  guilt  of  the 
plaintiffs  in  eiror;  but  the  principal  facts  are 
as  we  have  stated,  and  from  them  It  suffi- 
clentiy  appears  that  the  case  was  one  requir- 
ing great  care  on  the  part  of  the  court  in  Its 
rulings  during  the  progress  of  the  trial,  and 
hi  Instructing  the  jury  as  to  the  law  of  the 
case. 

It  is  insisted  by  plaintitCs  In  error  that  the 
court  erred  also  In  giving  to  the  Jury,  at  the 
instance  of  the  people,  the  following  Instruc- 
tions: "The  court  Instructs  the  jury,  in  the 
language  of  the  statute,  if  a  person  kill  an- 
other in  self-defense,  It  must  appear  that  the 
danger  waa  so  urgent  and  pressing  tliat  In 
order  to  save  his  own  llf^,  or  to  prevent  his 
receiving  great  bodily  harm,  the  killing  of  the 
other  was  absolutely  necessary;  and  it  must 
appear,  also,  that  the  person  killed  was  the 
assailant  or  that  the  slayer  had  really,  and 
in  good  faith,  endeavored  to- decline  any  fur- 
ther struggle  before  the  mortal  blow  was 
given."  "Justifiable  homicide  is  the  killing  of 
a  human  being  in  necessary  self-defense,  or 
in  the  defense  of  habitation,  property,  or  per- 
son, against  one  wbo  manifestly  intends  or 
endeavors,  by  violence  or  surprise,  to  com- 
mit a  Imown  felony,  snch  as  murder,  rape, 
robbery,  burglary,  and  the  like,  uiwn  either 
person  or  property,  or  against  any  person  or 
persons  wbo  manifestly  intend  to  endeavor, 
in  a  violent,  riotous,  or  tumultuous  manner,  to 
enter  the  habitation  of  another  for  the  por- 
pose  of  assaulting  or  offering  personal  vio- 
lence to  any  person  dwelling  or  being  there- 
in. A  bare  fear  of  any  of  these  offenses,  to 
ivrevent  which  the  homicide  is  alleged  to  laave 
been  committed,  shall  not  be  sultlcleut  to  jus- 
tify the  killing.  It  must  appear  that  the  cir- 
cumstances were  sutficient  to  excite  the  fears 
of  a  reasonable  person,  and  that  the  par^ 
killing  really  acted  under  the  influence  of 
those  fears,  and  not  In  a  spirit  of  revenge." 
These  Instructions  are  mere  transcripts  of 
sections  148  and  149  of  the  Orimlnal  Code, 
barring  the  mistake  of  using  the  phrase 
"manifestly  intend  to  endeavor"  for  "man- 
ifestly intend  and  endeavor,"  and  while  other- 
wise correct  as  at>stract  propositions  of  law, 
or  as  applicable  where  self-defense  or  jus- 
tifiable homicide  is  relied  upon  as  a  defense 
to  the  Indictment,  were  not  only  wholly  In- 
applicable to  the  case  at  bar,  but  were  cal- 
culated to  lead  the  minds  of  the  jury  away 
from  the  defense,  as  made,  to  another,  not 
attempted,  and  In  support  of  which  no  evi- 
dence whatever  was  offered.  So  far  as  the 
record  shows,  it  was  not  contended  or  even 
suggested  by  any  one  that  the  accused  were 
justified  under  the  provisions  of  the  statute 
embodied  In  these  instructions.  Both  de- 
fendants  testified,  and  no  inference  can  be 
drawn  from  their  testimony  that  tjiey  claim- 
ed to  act  In  their  necessary  self-defense,  or 
in  defense  of  habitation,  property,  or  person. 
The  court  instructed  the  Jury  aa  to  the  law 
Involving  the  rights  and  duties  of  public  of- 
flcen  In  maUng  arreata,  and  In  recapturing 
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escaping  prlBonm,  as  applicable  to  the  case 
on  tsial,  and  upon  otber  phaaes  of  the  case, 
and  In  so  doing  was  required  to  pass  upon 
a  great  rotome  of  instructions  offered  by 
counsel  for  tbe  respective  parties,  and  doubt- 
less, in  the  pressure  of  the  work  thus  Impos* 
ed,  gave  the  tnstmctlona  mentioned  to  the 
Jury  through  Inadvertence.  Upon  what  theory 
the  state  aslmd  these  instruction^  we  are  not 
informed. 

It  hag  been  held,  times  without  ntunber, 
Ibat  It  la  not  error  to  refuse  tnstractlons 
which  contain  mere  abstract  propositions  of 
law.  It  la  also  true  that,  as  a  general  rule. 
It  Is  not  error  to  give  them.  Byan  t.  Don- 
nelly, 71  m.  100;  Hpfltone  v.  People,  109  III. 
WB.  But  Instructions  should  be-  based  upon 
the  evidence.  GonghUn  v.  Peoide,  18  lU.  26ft; 
Belk  V.  People,  125  lU.  B84,  17  N.  H.  744.  If 
tbey  are  not  based  upon  the  evidence,  and 
also  tend  to  mislead  the  jury  to  the  injury 
of  the  party  against  whom  the  verdict  Is  ren- 
dered, tbe  judgment  will  be  reversed,  al- 
though they,  are  correct  as  abstract  proposi- 
tions. 11  Am.  ft  Eng.  Enc.  Law,  24S;  Beaver 
T.  Taylor,  1  Wall.  687;  State  v.  Bailey,  67 
Mo.  ISl.  We  are  ref«red  to  Upstone  t.  Peo- 
ple, supra,  as  holding  that  It  la  not  error  to 
give  an  instruction  which  states  aa  abstract 
principle  of  law,  not  aj^lcable  to  the  case, 
unless  tbe  principle  stated  Is  erroneous.  Tbe 
instruction  there  r^erred  to  is  not  set  out  in 
the  report  of  the  case,  bat  it  could  not  have 
been  intended  by  what  was  there  said  to  lay 
down  any  general  rule;  for  it  cannot  be 
doubted  that  an  abstract  proposition  of  law, 
correctly  stated,  but  having  no  proper  appli- 
cation to  the  case  on  trial,  may  be  of  such  a 
character,  when  applied  to  tbe  evidence  be- 
fore the  Jury,  as  to  mislead  Uiem,  and  be  In- 
strumental In  calling  forth  a  verdict  which 
would  not  otherwise  be  rendered.  In  the  case 
at  bar  there  was  testimony  which.  If  believed 
by  the  Jury,  showed  that  Nelson  made  a  vio- 
lent assault  upon  He^,  and  knocked  him, 
senseleBS,  down  upon  the  street;  but  there 
was  no  evidence  whatevw  that  the  shooting 
was  done  either  to  avoid  this  assault,  or  In 
a  epteit  of  revenge  because  of  it.  This  evi- 
dence by  and  on  behalf  plaintiffs  in  error 
tended  to  prove  tiie  lawfulness  of  tbe  arrest, 
and  that  tbegr  were  in  discharge  of  their  du- 
ty as  oSBcm  of  the  law,  hi  attempting  to 
recapture  the  escaping  prisoner,  but  bad  no 
bearing  whatever  upon  any  question  of  self- 
defense.  And  It  was  error  for  the  court  to 
give  Instructions,  the  only  effect  of  which 
would  be  to  cause  the  jury  to  misapply  this 
evldfflice;  that  is,  to  take  It  fnim  Its  proper 
relation  to  and  bearing  npm  the  defense  as 
made,  and  aroly  It  to  another,  not  atiempt- 
ed  and  not  maintainable.  As  well  said  in 
Thompson  v.  Shannon,  9  Tex.  630:  "The  fair 
test  of  tbe  propriety  of  a  charge  cannot  be 
whether,  In  the  abstract,  It  Is  ri^t.  It  must 
be  taken  in  view  of  the  evidence  of  the  facts 
charged,  on  which  the  Jury  is  to  respond.  A 
charge  In  the  abstract,  as  a  mere  legal  propo- 


sition, might  be  perfectly  inoperative  and 
harmless,  when,  bowerer,  referred  to  a  cer- 
tain set  of  facts  and  drcumstances  In  tbe 
proof,  it  might  have  a  most  Important  and 
oonclnsive  Influence  on  .the  Jury  In  formli^ 
their  verdict"  There  was  much  In  these  In- 
structions, coming  from  the  court,  to  a  jury 
unlearned  In  the  law  and  unfamiliar  wltb  le- 
gal phraseology,  calculated  to  pre>]udice  In 
their  minds  the  defense  of  plaintiffs  In  er- 
ror. This  instmctitm  told  the  jury,  among 
other  Irrelevant  things,  that:  "A  bare  fear 
of  any  (tf  these  offenses,  to  prevent  which  the 
homicide  la  alleged  to  have  been  ccnnmttted, 
shall  be  suflldent  to  justi^  tbe  killing. 
It  must  appear  -^t  the  drcamstauces  were 
sufficient  to  ezdte  the  fean  of  a  reasonable 
person,  and  that  the  par^  klUlng  really  act- 
ed under  the  influence  of  those  fears,  and  not 
In  a  spirit  of  revenge."  Who  can  t^  what 
tbe  jury  understood  was  meant  by  this  part 
of  the  charge  at  the  court?  It  cannot  be  sup- 
posed that  th^  would  not  rely  upon  these  in- 
structions as  having  some  Important  bear- 
li%  upon  tbe  case.  If  we  could  see  that, 
whethtt  relied  upon  or  not,  they  could  have 
produced  no  Injury,  then  it  would  follow 
that  the  CTTor  was  harmlesB.  But  It  cannot 
reasonably  be  said  that  the  accused  were  not 
prejudiced.  On  the  contrary.  In  view  of  tbe 
defense  made,  we  think  these  Instructions,  al- 
though given  as  copies  of  the  statute,  were 
calculated  to  mislead  the  jury  to  the  Injury 
of  the  defendants  on  trial  for  so  grave  a 
charge. 

As  before  pointed  out,  there  was  evidence^ 
properly  given  and  before  tbe  jury,  tending 
to  Impeach  the  witness  Saeler,  and  the  court 
was  asked  by  plaintiff*  in  error  to  give  to  tbe 
jury  tbe  following  Instruction:  "The  court 
instruct  the  jury  that  the  credibility  of  a  wit- 
ness may  be  Impeached  by  proof  that  be  oar 
she  baa  made  a  statement  or  statements  out 
of  court  contisry  to  tbe  testimony  given  by 
such  witness  on  the  trIaL  If  the  jury  be- 
lieve from  the  evidence  that  any  witness  who 
has  testified  In  this  case  has  made  a  state> 
ment  or  statement^  upon  a  material  fact  in 
the  case,  out  of  court,  contrary  to  tlie  state- 
mente  made  such  witness  upon  the  trial, 
then  tbe  contradictory  statements  would  tend 
to  Impeach  such  witness;  and  you  would  be 
justified  In  rejecting  the  testimony  of  snch 
witness,  if,  from  all  the  evidence,  you  be- 
lieve it  to  be  untrue.'.'  The  writer  of  this 
opinion  is  unable  to  see  any  valid  oltjectton 
to  this  instiruction,  and  is  of  the  opinion  that 
It  should  have  been  given,  but  this  view  Is 
not  concurred  In  by  a  majority  of  the  court 
It  seems  to  tbe  writer  that  as  this  instruc- 
tion was  applicable  to  the  case,  and  as  no  oth- 
er instruction  was  given  covering  the  same 
ground,  plabitlffs  in  error  were  entitied  to 
have  the  jury  Instructed  on  this  phase  of  the 
case,  and  that  it  was  error  to  refuse  this  in^ 
stmction.  Conns^  for  the  people  cite  Evans 
V.  Geoi^e,  80  IlL  SS,  and  eontrad  that  this 
.  Instruction  Is  erroneous,  and  was  pn^eriy  re- 
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fused,  "Inasmucb  [to  use  their  language]  ob  It 
would  have  given  the  jury  the  power  to  abso- 
Intelj  reject  all  the  testimony  of  a  witness 
who  might  hare  made  former  contradictory 
statementB,  whether  any  portion  of  It  had 
been  corroborated  or  not."  The  Instruction 
Is  not,  In  the  opinion  of  the  writer,  subject  to 
tbls  criticism,  but  is  saved  therefrom  by  its 
last  clause,  viz.  "if,  from  all  tbe  evidence, 
you  believe  it  to  be  untrue."  The  testimony 
of  an  impeached  witness  may  be  corroborat- 
ed, but  false  testimony  cannot  be  corroborat- 
ed any  credible  evidence  in  tbe  case;  and 
if,  from  all  the  evidence,  the  Jury  should  be- 
lieve the  testimony  In  question  to  be  untrue, 
no  room  was  left  for  corroboration.  With- 
out passing  on  other  objections  urged  by 
plaintiffs  In  error,  the  Judgment  will  be  re- 
vened  and  the  cause  remanded.  Reversed 
and  remanded. 

(163  la  SS4) 

CLABK  V.  BURKE  et  al. 
(Supreme  Court  of  Illlnoia.  Nov.  9,  1896.) 

^SOLVENT  EsTATB — ABSIOSHBHT — UODNTT  CODBT 
—  JOBISDIOTKIX  —  FrOOBBDISOS  IN  CON- 

TBHPT— Collateral  Attaok. 

1.  Where  a  court  has  jurisdiction  of  the  sub- 
ect-matter,  and  over  the  personfl  of  the  parties, 
t  may  enforce  obedience  to  its  orders  by  pro- 
ceeding against  them  as  for  contempt. 

2.  Such  a  proceeding  Is  a  civil  one,  for  the 
benefit  of  those  interested  In  the  enforcement 
of  the  judgment  and  orders  of  the  court. 

3.  Starr  &  C.  Ann.  St.  c.  72,  entitled  "Volun- 
tary AaBignmenta,"  provides,  in  section  14,  that 
"full  authority  and  Jurisdiction  is  hereby  con- 
ferred upon  county  courts,  and  the  judges  there- 
of, to  execute  and  carry  out  the  provisions  of 
this  act"  Section  7  gives  that  court  full  juris- 
diction and  power  over  the  assignee,  and  au- 
thorizes it,  by  citation  and  attachment,  to  com- 
pel him  to  proceed  in  the  faithful  execution  of 
the  duties  required  by  the  act.  Held,  that  the 
county  court,  in  tbe  settlement  of  assigned  es- 
tates, is  a  court  of  exclusive  jurisdiction,  and 
may  enforce  obedience  to  its  judgments  by  pro- 
ceedings as  for  contempt. 

4.  In  a  proceeding  for  contempt  in  failing  to 
obey  an  order  of  the  court,  the  respondent  may 

Juration  the  order  which  he  is  charged  with  re- 
using to  obey  only  in  so  far  as  he  can  show  it 
to  be  absolutely  void. 

6.  Where  tbe  assignee  of  an  Insolvent  estate 
is  ordered  by  iiie  court  to  pay  a  certain  claim, 
and  objects  to  the  ordn  as  erroneous,  his  rem- 
edy is  hy  appeal  or  writ  of  error,  62  lU.  App. 
262,  affirmed. 

Appeal  tram  appellate  court.  First  district 
Petition  by  A.  J.  Burke  and  ottiers  In  the 
matter  of  tbe  Southern  Hotel  Company,  In- 
solvent, requesting  that  thdr  allowed  claims 
be  paid.  An  order  was  granted  as  prayed, 
daik  Called  to  ob^  the  order,  and  was  pro- 
ceeded against  as  for  contempt  From  an  or- 
dw  committing  him  to  the  county  Jail,  Clark 
appealed  to  the  app^te  court,  and  from  Its 
judgment  of  affirmance  (62  in.  App.  252)  he 
appeals.  Affirmed. 

On  the  16th  day  of  July,  1S94,  tbe  Southern 
Hotel  Company,  a  corporation  operating  the 
Southern  Hotd.  in  Chicago,  ffied  In  tbe  county 
oomt  of  Cook  county  its  TOluntaxy  assignment, 


naming  one  Davts  as  assignee.  On  the  24th 
of  that  month,  Davis  resigned,  and  appellant, 
Wallace  G.  Clark,  was  appointed  by  the  court 
as  his  successor.  A  number  of  claims  were 
filed  and  allowed  against  tbe  estate,  and  on 
December  10,  1894,  appellees  filed  their  peti- 
tion In  that  court,  chaining,  among  other 
things,  the  receipt  by  the  assignee  of  certain 
sums  of  money  and  property  which  be  bad 
failed  to  administer  upon  and  distribute,  and 
praying  for  an  order  directing  bim  to  pay  their 
claims.  The  assignee  answered,  denying  in 
the  main  the  allegations  of  the  petitions.  The 
court,  however,  found  In  favor  of  the  petition- 
ers, and  ordered  him  to  pay  the  dalm,  aggi»- 
gating  a  sum  about  $1,400.  The  assignee, 
having  failed  to  obey  that  order,  on  the  18th 
of  June,  1895,  on  the  motion  of  said  claimants, 
was  ordered  by  tbe  court  to  show  cause  why 
be  should  not  be  attached  for  contempt  In 
response  to  this  txAer  he  filed  his  sworn  an- 
swer, setting  forth  bis  transactions  with  the 
estate,  and  alleging  that  he  had  no  money 
in  bis  bands,  as  assignee,  with  which  to  com- 
ply with  tbe  order.  Tbe  court  held  this  an- 
swer insufficient,  and  ordered  bIm  committed 
to  the  county  jail  for  a  period  of  30  days. 
From  that  (xAsr  he  prosecuted  an  appeal  to 
the  appellate  court  of  the  First  district,  and 
tbls  appeal  he  now  prosecutes  from  a  judg- 
ment of  affirmance  In  tbe  latter  court. 

Wlltnir  &  Homer,  for  appellants.  Henry  A 
THr'Ttman^  fiff  appellees. 

WILKIN,  3.  (after  statbig  the  facts).  It  Is 
insisted  that  tbe  county  court  was  without  Ju- 
risdiction to  adjudge  the  assignee  guilty  of 
contempt,  and  impose  tbe  punishment  Inffict- 
ed  upon  him.  It  is  well  settled  that  courts 
having  Jurisdiction  of  the  subject-matter,  and 
over  the  person  of  parties,  may  lawfully  en- 
force obedience  to  its  orders  by  proceeding 
against  them  as  for  contempt  In  such  case 
the  proceeding  is  not  a  criminal  one,  as  in  case 
of  punishment  for  conduct  committed  In  tbe 
presence  of  tbe  court,  or  for  contempt  of  its 
process,  but  is  a  civil  proceeding  for  the  bene- 
fit of  those  Interested  in  the  enforcement  of 
the  Judgment  and  orders  or  decrees  of  the 
court  Our  statute  (1  Starr  &  C.  Ann.  St.  c.  72, 
S  14,  entitled  "Voluntary  Assignments")  pro- 
vides, "Full  authority  and  Jurisdiction  is  here- 
in conferred  upon  county  courts,  and  the 
Judges  thereof,  to  execute  and  carry  out  the 
provisions  of  this  act."  Section  7  of  the  same 
chapter  (Id.  p.  1305)  gives  that  court  full  ju- 
risdiction and  power  over  the  assignee  In  the 
insolvent  proceeding,  and  authorizes  It,  by  ci- 
tation and  attachment,  to  compel  him  to  pro- 
ceed In  tbe  faithful  execution  of  the  duties  re- 
quired by  tbe  act,  "and  to  obey  tbe  order  of 
such  court  when  in  session,  or  the  said  Judge 
when  not  in  session,  in  relation  to  tbe  com- 
plete and  final  settlem^t,  distribution  and  pay- 
ing over  of  the  proceeds  derived  from  said 
trust  or  any  part  thereof,  ontll  a  final  settle- 
mmt  and  distribution  Is  made."   We  have 
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bdd.  In  Fr^daidall  t.  Baldwin,  103  m.  325; 
Hanchett  t.  WaterlmiT.  116  UL  220,  32  N. 
E.  and  other  cases,— that  the  county 
court  under  these  piorlsious,  has  complete 
control  over  the  settlement  of  assigned  estates, 
and  that  other  courts  have  no  power  to  inter- 
fere with  the  exercise  of  that  Jurisdiction.  In 
other  words,  the  county  court,  in  the  settle- 
ment  of  Instdvent  estates,  under  this  statute, 
Is  not,  as  seems  to  be  assumed  hy  counsel  for 
appellants,  a  court  of  limited  Jurisdiction,  but 
on  the  contrary,  In  snch  matters.  Is  not  only 
a  court  of  general,  but  of  exclusive,  Jurisdic- 
tion. No  reason,  therefore,  appears  wby  It 
may  not,  as  courts  of  general  chancery  and 
common-law  Jurisdiction,  enforce  obedience  to 
Its  Judgments  and  decrees  by  proceedings  of 
this  character. 

It  Is  omtended,  however,  that  the  assignee 
was  not  bound  to  ob^  the  order  directing  him 
to  pay  the  claim  In  question,  because  that 
order  was  not  authorized  by  the  allegations  In 
the  petition,  ete.,  and  because  the  order  went 
beyond  the  scope  and  prayer  of  the  petition. 
It  Is  wen  settled  that,  in  a  proceeding  for  con- 
tempt in  falling  to  ob^  an  order  of  the  court, 
the  respondent  may  question  the  order  which 
he  la  charged  with  refusing  to  obey  only  In 
so  far  as  he  can  show  It  to  be  absolutely  void, 
and  cannot  be  beard  to  say  that  It  is  merely 
erroneous,  however  flagranOy  it  may  appear 
to  be  so.  Leopold  v.  People,  140  111.  552,  30 
N.  E.  848,  and  cases  there  cited;  People  v. 
Welgl^,  1S6  111.  491,  40  N.  B.  800.  This  re- 
sults from  the  well-settled  rule  that  Judg- 
ments of  courts  cannot  be  attacked  collateral- 
ly for  mere  Irregularities  In  the  proceeding, 
however  erroneous  they  may  be.  In  this  case, 
exemption  from  obedience  to  the  order  Is  not 
claimed  because  of  inability  to  comply  with  it, 
arising  from  anything  that  has  occurred  since 
the  order  was  made,  but  wholly  upon  the 
ground  that  the  court  erroneously  entered  that 
OTdfflT.  To  sustain  that  defense  would  amount 
to  no  less  than  allowing  the  party  to  be  the 
Judge  in  his  own  case.  In  all  such  cases  the 
remedy  of  the  complaining  party  Is  by  appeal 
or  writ  of  error,  and  not  by  attempting  to 
stand  In  defiance  thereof.  We  have  been  able 
to  discover  no  reversible  error  in  this  record, 
and  the  Judgment  of  the  appellate  court  will 
be  affirmed. 


(163  111.  401) 

MARSH  et  aL  v.  TILLAGE  OF  FAIRBURY 
et  aL 

(Supreme  Conrt  of  Illinois.    Nov.  0,  1896.) 
Covmok-Law  DsntCATioH— Kiobts  or  Qbantor— 

EVPBCT  or  S0Ba«tDSNT  IXOOKPORATIOlf  —  FOR- 

0BA8B  or  Lots  fbom  Plat— Estoppbl— Aocbpt- 
AiTOB  or  Drdicatioh- Public  and  Pbivatb 
Rights— REVocATtos — Dower. 

1.  In  18S9  complainant's  ancestor  platted  an 
addition  to  a  then  unincorporated  town,  and  in 
such  plat  reserved  one  block  as  a  nubiic  square. 
By  tne  certificate,  the  streets,  alleya,  and  the 
public  Bijiiare  bo  reserred  were  dedicated  to  the 
use  of  the  public  forev^.  The  statute  In  foKe 
at  the  time  the  plat  was  made  required  such 


plats  to  be  acknowledged  before  a  Justice  of 
the  supreme  court,  a  judge  of  the  circuit  court, 
or  a  justice  of  the  peace;  but  theplat  in  ques- 
tion was  not  so  acknowledged.    Beid,  that  the 

{tiat  was  nevertheless  effective  as  a  conunon- 
aw  dedication. 

2.  Under  euch  dedication,  the  fee  of  the 
streets,  alleys,  and  public  square  remained  in 
the  grantor,  subject  to  the  rights  acquired  by 
the  public  therein  by  virtue  of  such  dedication. 

3.  Upon  the  incorporation  of  the  town  the 
rights  acquired  by  the  public  under  the  dedica- 
tion I)ecaine  vested  In  the  municipality. 

4.  Subsequent  to  sucli  dedication  the  grautor 
sold  the  lots  so  platted  with  reference  to  the 
plat,  representing  to  purchasers  that  the  plat 
and  dedication  were  bona  fide;  and  for  the  lots 
facing  on  the  public  square  a  higher  price  was 
flslceif  and  obtained.  Beld,  that  the  pnrchaaer 
of  such  lots  thereby  acquired  a  right  appur- 
tenant to  their  lots  to  have  the  streets  and  pub- 
lic square  remain  open  to  public  use. 

6.  The  right  of  toe  purchaeers  of  such  lots 
to  have  the  square  maintained  as  a  public 
square  was  not  affected  by  the  failure  of  the 
municipality  to  formally  accept  the  dedication. 

6.  The  rights  of  the  town  and  of  the  purchas- 
ers In  the  public  square  are  sufficiently  similar 
to  entitle  tnem  to  maintain  a  Joint  bill  to  pre- 
vent an  Invasion  thereof  by  the  heirs  of  the 
grantor. 

7.  The  grantor  huDt  a  f6nce  around  the  pub- 
lic square  thus  dedicated,  planted  trees  therein, 
and  to  some  extent  used  it  as  a  pasture.  Held 
that,  in  view  of  the  fact  that  he  also  maintained 
turnstiles,  so  as  to  leave  the  square  open  to  the 
free  use  of  the  public,  his  acts  could  not  be  re- 
garded as  an  open,  notorious,  and  exclusive  re- 
sumption of  possession  adverse  to  the  public. 

8.  Upon  a  bill  brought  by  the  town  and  the 
purchasers  of  lots  to  prevent  the  heirs  of  the 
grantor  from  Invading  their  rights  In  the  streets 
and  public  square,  the  rights  of  the  widow  to 
Aovrer  therein  cannot  be  adjudicated. 

9.  Neither  the  town  nor  the  purchasers  were 
hound  by  any  agreement  between  the  heirs  and 
widow  of  the  grantor,  to  wiiich  they  were  not 
puties,  fixing  the  widow's  rights  of  dower. 

Appeal  from  clrcnlt  court,  Uvlngston  conn- 
-  ty;  T.  F.  Tipton,  Judge 

Bill  for  InJuncUott  and  otha  relief,  Inongtat 
by  the  vUbLge  of  Falrbury  and  others  against 
John  L.  Maish,  Jr.,  and  others.  From  a  de- 
cree for  oomplalnanti^  defendants  appeaL 
Affirmed. 

C.  C.  Strawn,  for  appellants.  O.  P.  H.  Caiv 
rithers  and  E.  A.  Agard,  for  appellees. 

PHILLIPS,  J.  In  1857  a  tract  of  land 
owned  by  Patton  &  Canute  was  platted,  ac- 
knowledged, and  recorded  as  the  original 
town  of  Fairbury,  In  Livingston  county,  HI. 
In  July,  1859,  John  L.  Marsh,  Sr.,  the  own- 
er of  the  land  adjoining  the  original  town, 
caused  it  to  be  surveyed  into  blocks,  lots, 
streets,  alleys,  and  public  grounds.  The  plat 
was  certified  by  the  surveyor  and  himself, 
and  he  acknowledged  the  same  before  the 
clerk  of  the  circuit  court,  and  bad  the  same 
recorded.  At  the  time  this  plat  was  ac- 
knowledged and  recorded,  the  statute  then  In 
force  required  such  plat  to  be  acknowledged 
before  a  justice  of  the  supreme  court,  a  Judge 
of  the  circuit  court,  or  a  justice  of  the 
peace.  On  the  plat  so  made  and  recorded, 
block  10  Is  not  laid  off  Into  lots,  and  is  note^^ 
on  the  plat  as  a  public  square.  By  the  cer- 
tificate^ the  atrectSf  alleys,  and  public  squoro 
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are  dedicated  to  the  use  of  the  pnbUc  forever 
by  the  owner,  who  platted  the  same.  At 
the  time  this  plat  was  filed,  there  was  no  in- 
corporated town,  village,  or  city  of  Falrbury. 
The  town  of  Falrbury  was  Incorporated  In 
1864,  and  included  the  territory  within  both 
of  these  plats.  After  its  Incorporation  the 
■proper  town  authorities  took  charge  of  the 
streets,  alleys,  grounds,  etc.,  Improved  the 
streets,  and  did  other  work  of  a  public  na- 
ture, and  for  the  public  benefit.  John  L. 
Marsh,  Sr.,  resided  In  block  11,  opposite  the 
public  square,  from  the  time  of  the  incorx>o- 
ration  of  the  town  and  prior  thereto,  until 
his  death,  In  1885.  After  filing  this  plat  for 
record,  lota  were  sold  by  Marsh  with  refer- 
ence to  it,  and  some  of  those  sold  fronted  on 
the  public  square,  and  representations  were 
made  to  the  purchasers  that  that  was  a 
cause  for  their  being  more  valuable  and  de- 
sirable. The  conveyances  made  described 
the  lots  as  being  In  Marsh's  addition  to  the 
town  of  Falrbury.  In  all  the  acts  of  Marsh 
he  recognized  the  plat  as  valid.  Some  time 
before  the  commencement  of  this  suit,  the 
defendant  John  L.  Marsh,  Jr.,  a  grandson 
of  John  L,  Marsh,  Sr.,  who  was  the  proprie- 
tor of  said  addition,  acting  for  himself,  this 
mother,  and  sister,  Mrs.  Fleming,  threatened 
to  put  up  buildings  upon  block  10,  and  ex- 
dude  the  public  from  said  square,  whereup- 
on the  village  filed  the  original  bill  herein 
for  an  injunction,  and  to  have  Its  rights  to 
Bald  public  square  adjudicated.  Subsequent- 
ly certain  lot  owners  who  had  purchased  lots 
fronting  said  square  obtained  leave  to  come 
in  as  co-complalnants  in  said  bill.  After  is- 
sue joined,  the  cause  was  referred  to  the 
master  to  take  proofs,  and  report  the  same, 
with  his  conclusions.  The  master  took  the 
proofs,  and  found  the  facts  and  the  law  to 
be  in  ta,vor  of  the  complainants,  and  a  de- 
cree was  entered  by  the  court  in  accordance 
vrith  the  report  of  the  master.  Elizabeth  G. 
Marsh,  one  of  the  defendants,  was  the  wife 
of  John  Jj.  Marsh,  Sr.,  at  the  time  the  plat 
was  recorded,  and  still  survives.  No  taxes 
were  levied  or  assessed  on  block  10.  Much 
evidence  was  taken  to  show  the  control  exer- 
cised over  block  10  by  John  L.  Marsh  in  his 
lifetime.  After  the  death  of  John  L.  Marsh, 
it  is  claimed  his  widow  and  heirs  assigned 
dower  by  mutual  agreement  The  defend- 
ants assign  as  error  the  decree  finding  block 
10  is  held  by  the  village  of  Falrbury  for  pubj 
lie  use. 

Under  the  facts  appearing  In  this  record, 
Individual  private  rights  as  well  as  those  of 
the  public  to  the  public  square  platted  as 
block  10  of  Marsh's  addition  to  the  town  of 
Falrbury  are  Involved.  Different  principles 
apply  to  the  rights  acquired  by  individuals 
and  those  acquired  by  the  public  where  lots 
are  sold,  and  a  plat  is  made  and  exhibited 
at  the  time  of  the  sale  of  the  lots  to  the  in- 
dividuals, and  the  right  acquired  by  a  dedi- 
cation or  grant  to  the  public  By  surveying, 
platting,  acknowledlgliiK,  and  recording  a 


plat  in  pursuance  of  the  statute,  the  legal 
title  to  the  streets,  alleys,  and  public  grounds 
are  vested  In  the  municipality  In  trust  for 
the  public.  A  common-law  dedication  to 
public  use  may  be  made  by  grant  or  other 
\tTitten  instrument,  by  acts  or  declarations, 
by  a  survey,  and  plat  recorded  without  being 
acknowledged.  Whatever  evidences  a  pur- 
pose on  the  part  of  a  proprietor  of  lands  to 
set  off  certain  parts  thereof  for  the  use  of 
the  public  will  be  sufficient  to  evidence  an 
intention  to  dedicate  to  such  use.  Where  a 
common-law  dedication  Is  made,  the  legal 
title  to  the  land  so  dedicated  remains  In  the 
proprietor,  charged  with  the  same  burdens 
which  it  would  have  if  the  fee  was  In  the 
corporation  for  the  use  of  the  public.  An 
owner  of  land  may  exhibit  a  plan  of  a  town 
laid  out  with  designated  streets  and  alleys, 
and  sell  lots  to  Individuals,  representing  to 
them  that  it  is  the  plan  of  the  town;  and  If 
he  sells  with  reference  to  such  plan,  and  a 
purchaser  of  a  lot  acquires  It  under  such 
representations,  then  every  easement,  advan- 
tage, and  privilege  which  the  plan  repre- 
sents which  is  appurtenant  to  such  particu- 
lar lot  will  belong  to  It,  and  a  grant  or  cove- 
nant of  the  existence  and  use  of  such  streets, 
alleys,  and  public  grounds  so  appurtenant 
will  be  implied  to  the  extent  Indicated  on  the 
plan.  Such  appurtenant  streets,  alleys,  and 
public  grounds,  as  to  such  purchaser,  must 
remain  open  forever  to  the  use  of  the  public. 
Such  purchaser's  rights  against  a  proprietor 
may  be  enforced  as  an  Individual  right,  be- 
cause the  law  considers  the  conduct  of  the 
vendor  In  such  case  to  be  such  that  It  Is,  In 
eCTect,  an  estoppel  In  pals  against  a  private 
right  in  such  vendor  to  close  such  streets,  al- 
leys, and  public  grounds.  The  plat  in  this 
case  was  not  acknowledged  before  the  officer 
designated  by  the  statute.  But  for  that  de- 
fect It  would  have  been  a  statutory  dedica- 
tion. Notwithstanding  this  defective  ac- 
knowledgment, it  amounted  to  a  dedication 
at  common  law  of  block  10  in  Marsh's  addi- 
tion to  the  village  of  Falrbury. 

The  objection  that  tnere  was  no  municipal- 
ity capable  of  taking  the  grant  can  have  no 
force.  If  the  statutory  dedication  had  been 
effected,  the  fee  of  the  streets  and  block  10 
would  have  remained  In  abeyance,  and  have 
vested  in  the  municipality  when  the  town 
was  incorporated.  Canal  Trustees  v.  Haven, 
11  lU.  554;  Waugh  v.  Leech,  28  III.  488; 
Gebhardt  v.  Reeves,  75  III.  301;  Village  of 
PrincevIUe  v.  Auten,  77  Hi.  325;  Village  of 
Brooklyn  v.  Smith,  104  III.  429.  Not  being 
strictly  a  statutory  dedication,  the  fee  of  the 
streets,  alleys,  and  block  10  remained  vested 
in  Marsh,  burdened  with  the  right  of  the 
public  to  use  the  same  by  reason  of  his  acts 
being  a  dedication  at  common  law.  Manly 
V.  Gibson,  13  III.  308;  Chicago,  R.  I.  &  P. 
R.  Co.  V.  City  of  JoUet  79  III.  25;  Maywood 
Co.  V.  Village  of  Maywood,  118  111.  61,  6  N. 
E.  866;  City  of  Cincinnati  v.  White's  Lessees. 
6  Pet  431.   Whatever  rights  existed  In  the 
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public  byfhlscommon-Iawdedlcation  became 
Tested  in  the  manlclpallty  when  it  became 
Incoitwrated.  Bat,  In  connection  witb  tbese  pub- 
lic rights,  those  who  purchased  lots  fronting 
on  this  park  took  with  reference  to  the  plat, 
find  had  an  appurtenant  right  therein  which 
fpas  their  own  property  as  a  right  appur- 
tenant, and  that  was  to  have  the  streets  and 
block  10  remain  open  for  public  use.  The 
Tendor,  or  those  privy  to  his  title,  would,  by 
his  acts  in  platting  and  selling  lots  by  this 
plat,  be  estopped  from  Inclosing  block  10  as 
private  grounds.  Such  being  the  case,  the 
question  as  to  whether  the  Tillage  authori- 
ties accepted  the  dedication  of  that  block 
would  not  defeat  the  right  of  IndiTidual  pur- 
chasers from  asserting  their  rights  to  have 
the  same  open  forever  for  the  qse  of  the 
public.  The  rights  of  the  village  of  Fair- 
bury  as  trustee  for  the  public,  and  the  rights 
of  Individual  lot  owners  in  their  own  Inter- 
ests, are,  in  their  results,  of  such  a  similar 
character  that  they  may  unite  as  complain- 
ants in  one  bill  to  prevent  an  invasion  of 
their  rights  by  the  acts  of  the  defendants. 
Oreen  v.  Oakes,  17  111.  251;  Gage  v.  Chap- 
man, 56  III.  311;  Trustees,  etc,  v.  Cowen, 
S  Paige,  510;  Maywood  Co.  t.  Village  of 
Maywood,  supra. 

The  evidence  shows  that  Marsh  erected 
a  fence  around  block  10,  and  used  it  as 
ft  pasture,  planted  trees  th^on,  etc.  It  Is 
shown  he  was  desirous  of  inducing  others 
to  build  on  his  addition,  and  to  adorn  and 
beautify  that  addition  by  planting  trees  In 
the  public  square  would  not  be  Inconsistent 
with  public  use;  and  while  he  was  depastur- 
ing that  block  there  were  turnstiles,  or  other 
openings,  to  allow  the  public  access  to  the 
same.  He  had  not  been  In  open,  ezcluslTe, 
notorious  possession  of  the  Mock  since  the 
original  plat  was  made.  Regardless  of  the 
question  of  the  rights  of  dower  in  the  widow 
of  the  original  proprietor,  it  is  apparent 
from  this  eTidence  that  the  heirs  of  that 
proprietor  could  not,  as  to  this  block,  enter 
Into  an  agreem^t  asrtgnlng  dower,  affecting 
the  rights  of  the  village  and  others  Interest- 
ed, without  their  being  parties  to  the  agree- 
ment. Whatever  rights  of  dower,  if  any,  ex- 
ist Id  the  widow  of  the  original  proprietor, 
under  the  Issnes  In  this  case  could  not  be 
settled.  From  a  consldemtloii  of  tbls  record 
we  find  no  cause  to  dlstnib  the  decree  of  Am 
drcolt  conri;  and  it  In  afflrmefl.  Afllrmed. 

om  m.  41Q  — 

BBOHT  v.  HAIili  et  aL 

Supreme  Court  of  IlUnois.    Nov.  9,  1896.) 

Banaw  ox  Afpbal  —  Waitsb  or  OancTion  — 
TmnmoB  or  Faot. 

1.  Assignments  of  error  not  argned  on  appeal 
will  be  regarded  as  waived. 

2.  The  findings  of  the  appellate  court  upon 
qnestfons  of  fact  will  not  be  reviewed. 

Appeal  ftom  i^peUate  court,  Fkst  dis- 
trict. 


Assumpsit  by  Newman  G.  HaU  and  other* 
against  Frank  A.  Hechi:  A  judgment  tvc 
plaintiffs  haTlng  been  affirmed  by  the  ap- 
peUate  court  (62  HL  App.  10(9,  defendant  a^- 
peals.  Affirmed. 

Benny  ft  Mann,  for  appellant  SmltA* 
Helmer,  Monlton  ft  Price^  for  appelleea. 

FHILUPS,  J.  Appelleea  aned  In  aaamnp. 
sit  In  Hm  circuit  court  to  recover  commlaslona 
alleged  to  be  doe  them  on  a  sale  of  real  estate 
A  Jury  waa  waived,  and  a  trial  had  before  tha 
court  Judgmoit  was  rendered  against  ap- 
pellant for  12,600.  On  appeal  to  the  appellat» 
court  tile  Judgment  waa  affirmed,  wbweup- 
on  tbla  appeal  la  prosecuted  to  tbls  court 
There  are  uo-  questions  presented  on  tbla 
record  which  can  be  considered  In  this  court 
No  propositions  of  law  were  presented,  and 
consequently  none  given  or  refused.  One  of 
the  asalgnmentB  of  error  in  thia  court  la  <m 
the  admistion  of  Improper  evidence,  and  r»- 
fusal  to  admit  propor  evidence  by  the  trial 
court;  but  «  the  matter  la  not  argued  In 
this  court  we  necessarily  conclude  it  baa 
heen  abandoned.  In  fact  ftn  examination 
of  the  record  sbowa  there  waa  no  such  error. 
There  are,  then,  no  questions  of  law-  to  b» 
considered.  The  only  questions  remaining 
are  those  of  (act  whicb  are  settled  by  the 
judgment  of  the  appellate  court  The  judg- 
ment of  the  appellate  court  is  affirmed. 
Armed. 


(US  lu.  iTty 
CHICAGO  OITT  RT.  GO.  v.  ROOD. 
(Stvreme  Court  ot  lUiaob.    Nov.  9,  1886.) 
CiRRiiaa  —  Injdriu  to  Pamkitosr  ov  Stbiit 

Cab— BURDsn  or  Fruot. 
The  concurrent  facts  of  the  happening  of 
an  accident  to  a  passenger  on  a  street  car  and 
the  exercise  by  the  passenger  of  ordinary  care 
do  not  raise  a  presumption  of  negligence  against 
the  carrier,  so  as  to  shift  the  burden  of  proof 
on  it  to  show  that  it  was  not  guilty  of  negli- 
gence, where  plaintiff's  evidence  shows  that  the 
accident  was  due  to  a  wagon  driven  so  close  to- 
an  open  car  as  to  strike  {daintUTs  foot  62  IIL 
lU.  App.  5S0,  rsTersed. 

Appeal  from  appellate  court.  First  district 
Action  by  William  H.  Rood  against  the  Chi- 
cago City  Railroad  (Tompeny  tor  pevonal  in- 
juries caused  by  defendant's  negligence. 
From  a  judgment  of  the  appellate  court  (63 
IIL  App.  550)  affirming  a  judgment  In  farw  ot 
pWlntlff,  defendant  i^ipeala.  Reveraed  and 
manded. 

This  was  an  action  by  appellee.  Rood, 
against  the  appellant  company,  to  recover 
damages  for  a  personal  injury.  The  declaration 
contains  four  flpecial  counts,  the  first  three  of 
which  charge  negligence  on  the  part  of  ap> 
pellant's  servants  In  the  operation  of  the  car 
of  appellant  npon  which  appellee  was  riding 
at  the  time  he  was  injured.  The  fourth  count 
charges  negligence  In  the  eonstructlon  and. 
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oqnlpment  of  the  car.  The  trial  resulted  In 
a  T^ict  tar  $4,500  In  favor  of  appdiee.  The 
appellee  remitted  $2,000,  and  motkm  for  a  new 
trial  was  ororuled,  and  jndgm^t  rendered 
for  the  balance,  $2,500.  This  judgment  has 
beoi  affirmed  hy  the  appellate  court,  and  the 
present  appeal  Is  pioeecoted  from  such  judg- 
ment of  affirmance.  The  material  facts  are 
sabstantlallf  as  follows:  About  9  o'clock  on 
the  morning  of  August  26,  1892,  appellee 
boarded  the  grip  ear  of  a  train  ol  cars  of  ap- 
pelant, operated  by  the  cable  system,  upon 
Cottage  GroTe  avenue*  Twenty-Second  street 
and  Wabash  avenue  in  Chicago.  Appellee 
boarded  the  car  at  the  comer  of  Twenty-Fifth 
street  and  Cottage  Orove  avenue.  The  train 
was  going  north  m  Wabash  avenue,  uptm  the 
east  trade,  the  cars  going  south  being  upon 
the  vest  track  of  the  road.  Appellee  sat  on 
the  second  seat  from  liie  front,  at  the  outer 
end  of  the  seat,  facing  the  front  of  the  car. 
After  taking  his  seat,  he  took  out  his  news- 
paper, and  onnmenced  reading.  He  placed 
his  arm  around  the  upi-Ight,  or  post,  supporting 
the  roof  of  the  car,  holding  his  newspaper  be- 
fore  bis  eyes.  He  was  on  the  west  side  of 
the  car,  which  was  an  open  one.  The  lower 
part  of  his  right  1^  was  laid  across  the  left 
foot  below  the  knee.  His  right  fbot  extended 
beyond  his  left,  and  beymd  the  edge  of  the 
floor,  about  six  Inches,  and  his  left  foot  rested 
on  the  edge  of  the  floor.  While  In  this  posi- 
tton,  with  his  arm  around  the  post,  and  his 
1^  crossed,  and  foot  extended  in  the  man- 
ner stated,  some  object,  which  the  testimony 
tends  to  show  to  have  been  a  large  wagon, 
carrying  coal,  brushed  past  hfs  arm,  and,  as 
the  team  passed  golne  southward,  part  of  the 
harness  struck  his  foot,  and  pulled  it  liack, 
drawing  him  partly  out  of  the  seat  His  left 
leg  was  bruised  by  coming  in  contact  with 
the  Inm  side  or  arm  of  the  seat.  His  body 
was  pulled  out  of  the  seat,  and,  by  catching 
ixAA  of  the  back  of  the  seat  in  front  of  him, 
and  holding  onto  the  upright  or  post  with  his 
hand,  he  was  partially  turned  around  side- 
wise.  The  accident  occurred  near  the  comer 
of  Twelfth  street  and  Wabash  aveune,  where 
the  thoroughfare  was  quite  crowded.  Appel- 
lee did  not  see  the  team  or  wagon  befoce  it 
struck  him,  but  saw,  as  he  turned  around,  a 
coal  wagon,  or  a  heavy  wagon  of  that  nature, 
about  the  length  of  a  car  or  two  cars,  going 
south.  Appellee  states  that  the  wagon  was 
drawn  by  two  horses  to  the  best  of  his  recol- 
lection. The  car  was  not  stopped,  nor  was  its 
motion  slackened  at  the  time  of  the  accident, 
but  it  was  gobig  at  the  regular  gait  at  which 
the  cars  travel  on  Wabash  aveuue.  Plain- 
tiff had  been  In  the  habit  of  riding  on  appel- 
lant's cars  frequenUy,  and  was  aware  that 
Wabash  avenue  was  a  crowded  thorou^ifare. 
On  behalf  of  the  plaintiff,  the  trial  judge 
gave,  among  others,  the  following  instruc- 
tions to  the  jury:  "The  court  Instruct  the 
Jury  that,  If  they  believe,  from  the  evidence 
In  this  case,  tliat  the  plaintiff,  Rood,  on  August 
SO,  1882;  boarded  Oie  cable  car  of  the  defend- 


ant, at  or  about  Twenty-FtfUi  street.  In  this 
city,  on  his  way  down  town,  and  paid  the 
price  of  transportation,  to  wit,  five  cents,  and 
that,  while  riding  as  a  passenger,  and  ob- 
serving cn^lnory  care  for  his  personal  safety, 
plaintiff's  foot  was  brought  in  contact  with  a 
horse,  harness,  or  wagon  passing  or  standing 
at  or  near  the  tracks  of  defendant,  along 
which  said  cable  car  was  being  operated  by 
defendant's  servants,  then,  to  av<dd  liability 
for  such  Injuries,  the  def^dant  must  prove, 
1^  a  preponderance  of  the  evidence,  that  Its 
servants  exercised  the  highest  degree  care 
tar  the  personal  safety  of  the  plaintiff  In  the 
operation  of  said  cable  car  at  the  time  said 
Injuries  were  inflicted."  "The  court  Instructs 
the  jury  that.  If  they  beUeve,  from  the  evi- 
dence, that  on  August  26,  1892,  the  plaintiff 
in  this  case  became  a  passenger,  and  pajld  his 
fare  for  transportation,  upon  one  <tf  defendant's 
Watash  avenue  cable  cars,  and  that,  white 
80  riding  as  such  passenger,  and  observing  or^ 
dlnary  care  for  his  personal  safety,  his  foot 
and  leg  were  Injured  by  being  brouf^t  in 
omtact  with  sometUng  standing  or  passing 
neu  the  tracks  of  defendant,  upon  which  said 
car  was  being  operated  by  defendant's  serv- 
ants, then  it  Is  for  Qie  defendant  to  explain 
how  said  Injury  occnired,  and  to  show,  by  a 
preponderance  of  the  evidence,  that  the  al- 
leged Injuries  of  plaintiff  were  not  the  result 
of  any  lack  or  failure  to  exercise  the  highest 
degree  of  care  and  diligence  on  the  part  of  Its 
servants  In  the  operation  of  said  cable  car." 

W.  J.  Hynes  and  H.  M.  Martin,  for  appel- 
lant  Mami,  Hayes  &  Millar,  for  appellee. 

MAasUDDR,  G.  3.  (after  stating  the  facta). 
By  the  giving  of  the  Instructions  set  out  In 
the  statement  preceding  this  opinion,  the  court 
submitted  the  case  to  the  jury  upon  the  theory 
that  if  the  appellee  proved  that  he  was  In  the 
exercise  of  ordinary  care  .at  the  time  of 
the  accident  there  was  a  presumption  that  ap- 
pellant was  guilty  of  negligence,  and,  accord- 
ingly, that  the  ai^lant  had  the  burden  of 
proving,  by  a  pnoKmderance  of  evidence,  that 
it  was  not  negligent  The  question  presented 
for  our  consideration  is  whether,  In  case  of 
the  happening  of  an  acddent  to  a  passenger 
upon  a  street  car,  the  two  concurrent  facta  of 
the  accident  and  the  exercise  of  ordinary  care 
by  the  injured  party  raise  a  presumption  of 
negligence  against  the  carrier,  so  as  to  shift 
the  burden  of  proof  upon  it  to  show  that  It 
was  not  guflty  of  negligence.  The  weight  of 
authori^  seems  to  Ik  in  favor  ctf  the  position 
that  the  mere  happening  of  the  accident,  to-, 
gether  with  the  exercise  of  ordinary  care  by 
the  plaintiff,  does  not  alone  raise  the  presump- 
tion of  negligence  on  the  part  of  the  defend- 
ant carrier.  The  rule  Is  thus  stated  by 
Booth,  in  his  work  on  Street-Bailway  Law 
(section  361):  "The  mere  fact  that  a  passen- 
ger has  been  Injured  en  route,  without  anjr 
evidence  whatever  as  to  the  manner  In  which 
the  accident  occurred,  does  not  raise  a  pre- 
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soiuptlon  of  negligence  against  eltber  of  the 
parties;  bat  the  burden  of  proof  shifts  where 
the  accident  proceeds  from  an  act  of  such  a 
character  that,  when  doe  care  Is  token  In  Ita 
performance,  no  Injury  ordinarily  ensues  from 
It,  or  where  It  Is  caused  by.  the  mismanage- 
ment of  a  thing  over  wbtch  the  defendant  has 
Immediate  control,  or  for  the  management  or 
construction  of  which  It  Is  responsible." 
Where  the  Injury  occurs  by  reason  of  any  de- 
fect In  the  machinery  or  cars  or  apparatus  or 
track  of  the  carrier,  or  where  there  is  anything 
Improper  or  unskillful  or  negligent  in  the 
conduct  of  its  servants,  or  unsafe  In  the  ap- 
pliances of  transportation,  the  presumption 
then  arises  In  favor  of  the  negligence  of  the 
carrier,  and  the  burden  of  rebutting  this  pre- 
sumption is  thrown  upon  it.  But  if  the  plaln- 
tlS's  own  evidence  shows  that  the  accident 
was  due  to  a  cause  beyond  the  control  of  the 
carrier,  as  the  presence  of  vis  major,  or  the 
tortious  act  of  a  stranger,  tending  to  produce 
the  accident,  no  such  prima  facie  case  is 
made  out  as  will  throw  the  burden  upon  the 
carrier  of  showing  that  it  was  not  guilty  of 
negligence.  The  presumption  In  question 
comes  from  the  nature  of  the  accident,  and 
the  circumstances  surrounding  It,  rather  than 
from  the  mere  fact  of  the  accident  itself. 
These  circumstances  must  be  such  as  tend  to 
connect  the  carrier  with  the  cause  of  the  In- 
Jury.  If  the  circumstances  surrounding  the 
accident  are  such  as  to  Indicate  that  It  would 
not  probably  have  occurred  If  the  company 
had  been  In  the  use  of  suitable  machinery  or 
safe  apparatus,  or  if  it  had  employed  proper 
and  competent  servants  to  manage  such  ma- 
chinery or  apparatus,  then  the  burden  of  proof 
will  be  shifted  to  the  carrier.  Such  presump- 
tion of  negligence  has  been  held  to  exist 
against  the  carrier  in  cases  of  the  overturning 
of  a  stagecoach,  or  of  the  derailment  of  a  car, 
or  of  the  sudden  jerk  of  a  train,  or  of  a  blow 
from  part  of  a  passing  train,  or  of  a  collision 
between  two  trains  belonging  to  the  same  car- 
rier, or  of  the  breaking  down  of  a  bridge  upon 
the  line  of  a  railway.  Bradner,  Ev.  pp.  432, 
424;  Ray,  Ncg.  Imp.  Dut.  pp.  690-697;  Hutch. 
Carr.  §S  790-801;  Patt.  Ry.  Acc.  Law,  p.  438; 
Smith  V.  Railway  Co.,  32  Minn.  1,  18  N.  W. 
82T;  Holbrook  v.  Railroad  Co.,  12  N.  Y.  230; 
IjC  Barron  v.  Ferry  Co.,  11  Allen,  312;  Stokes 
V.  Saltonstall,  13  Pet  181 ;  Transportation  Co. 
V.  Downer,  11  Wall.  129;  Stem  v.  Railroad 
Co.,  70  Mich.  591,  43  N.  W.  587;  Whart.  Neg. 
§  001.  It  is  reasonable  that  a  presumption  of 
npgiigence  should  arise  against  the  carrier 
In  cases  where  the  cause  of  the  accident  Is  un- 
der its  control,  because  It  has  in  its  possession 
the  almost  exclusive  means  of  knowing  what 
occasioned  the  injury,  and  of  explaining  how  It 
occurred,  while  the  Injured  party  is  generally 
Ignorant  of  the  facts.  But,  where  the  cause 
of  the  accident  is  outside  of  and  beyond  any 
of  the  Instrumentalities  under  the  control  of 
the  carrier.  Its  means  of  knowledge  may  not 
be,  and  are  not  neceBsarily,  better  than  those 
of  the  passenger. 


In  the  present  case,  the  car  In  which  the  ap- 
pellee was  riding  was  traveling  along  the  public 
street  of  a  dty,  which  the  owners  of  other 
vehicles  had  as  much  right  to  use  as  the  own- 
ers of  the  cable  cars.  Plaintiff's  own  testimony 
showed  that  he  was  injured  by  a  wagon  travel- 
ing along  the  public  street,  and  passing  the 
car  In  which  he  was  riding.  The  accident  may 
have  been  due,  so  far  as  plaintiff's  evidence 
showed,  to  careless  driving  on  the  part  of  the 
driver  of  the  wagon.  Plaintiff's  proof  was 
equally  consistent  with  the  absence,  as  with 
the  existence,  of  ne^Igence  on  the  part  of  appel- 
lant Hutch.  Carr.  §  799.  At  any  rate,  such 
evidence  left  it  doubtful  whether  appellant  was 
guilty  of  negligence  or  not  and  the  presumption 
that  the  accident  was  unavoidable  was  as  rea- 
sonable as  that  it  was  due  to  appellant's  n^ll- 
gence.  Stem  v.  Railroad  Co.,  supra.  Under 
such  circumstances,  the  nature  of  the  accident 
was  not  such  as  to  throw  the  burden  of  proof 
upon  the  appellant  In  Railway  Co.  v.  Gibson, 
90  Pb.  St.  83,  a  passenger  on  the  car  of  a 
sti-eet-i-allway  company  was  struck  and  Uijured 
by  a  passing  wagon,  loaded  with  hay,  while 
sitting  in  the  street  car  by  an  open  window, 
with  his  left  arm  resting  on  the  window  ledge, 
It  not  being  shown  whether  It  projected  be- 
yond the  ledge  or  not;  and  it  was  held  by  the 
court  that  the  approximate  cause  of  the  injury, 
at  least  In  part  was  the  act  of  a  third  party, 
to  wit  the  driver  of  the  wagon,  over  whom 
the  railroad  company  had  no  control,  and  that 
under  the  circumstances,  the  presumption  of 
negligence  on  the  part  of  the  company  did  not 
arise,  but  that  the  duty  rested  on  the  pas- 
senger to  prove  the  negligence  of  the  company. 
There  was  there  no  privity  of  contract  between 
the  company  and  the  driver  of  the  wagon,  as 
there  is  none  in  the  case  at  bar.  Hawkins  v. 
Railway  Co.,  3  Wash.  St  592,  28  Pac.  1021; 
Saunders  v.  Railway  Co.  (S.  D.)  60  N.  W.  148; 
Potts  v.  Railway  Co.,  33  Fed.  610.  The  same 
doctrine  announced  in  the  authorities  hereinbe- 
fore referred  to  Is  the  doctrine  of  this  court,  as 
will  be  seen  by  reference  to  the  following  cases: 
Railway  Co.  v.  Cotton,  140  111.  486,  29  N.  E. 
809;  RaUroad  Co.  v.  Blumenthal,  160  111.  40, 
43  N.  E.  809;  Hart  v.  Park  Club,  157  HL  9, 
41  N.  E.  620.  In  Railway  Co.  v.  Cotton,  su- 
pra, the  facts  showed  that  the  plaintiff,  at  the 
time  he  was  Injured,  was  a  passenger  on  one  of 
the  defendant's  street  cars  run  by  a  cable,  and 
was  standing  on  the  rear  platform  of  the  car, 
and  while  In  that  position,  as  he  was  passing 
through  the  La  Salle  Street  tunnel,  he  was  run 
into  by  another  of  the  defendant's  cars,  follow- 
ing on  the  same  track,  and  thereby  received  the 
Injuries  complained  of.  In  that  case  It  will 
be  noticed  that  the  collision  was  between  two 
cars,  both  of  which  belonged  to  the  defendant 
company,  and  that  the  colU^on  was  not  be- 
tween one  of  the  defendant's  cars  and  a  vehi- 
cle which  was  not  under  the  control  of  the  de- 
fendant. In  that  case  we  said:  "There  seems 
to  be  a  very  general  concurrence  of  authority 
that,  where  there  was  an  absence  of  "vis  ma- 
jor,' and  It  is  shown  that  the  Injuiy  happened 
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from  tlK  abuse  of  agencies  within  the  defend- 
ant's power,  It  will  be  Inferred,  from  the  mere 
fact  of  the  Injury,  that  the  defendants  acted 
n^Igently."  In  Railroad  Go.  v.  Blumenthal, 
sopra,  it  waa  held  that  a  prima  facte  case  of 
negligence  on  the  part  of  the  railroad  company 
arises  when  a  passenger  on  a  freight  train,  in 
charge  of  catQe,  Is  Injured  by  being  canght  be- 
tween two  cars  while  he  is  descending  the 
ladder  to  look,  after  bis  cattle  during  stoppage 
of  the  train  for  water.  But  there  the  cars,  and 
their  couplings  or  bumpers,  and  the  ladder  upon 
which  the  passenger  was  descending,  belonged 
to  and  were  under  the  control  of  the  defendant 
company;  and  we  said  that  a  prima  fade  case 
of  negligence  was  made  oat  in  view  of  the 
manner  and  drcumstances  of  the  accident,  it 
appearing  that  the  Injnry  to  the  passenger  was 
caused  by  ^paratus  wholly  under  the  control 
of  the  carrier,  and  furnished  and  applied  by  it. 
It  waa  there  hdd  that  the  nature  and  clrcum- 
Btances  of  the  accident  were  such  as  to  throw 
upon  the  railroad  company  the  burden  of  prov- 
ing that  tbe  Injury  was  not  Its  fault.  In  Hart 
T.  Park  Club,  supra,  we  also  held  that  "the 
preeumpticm  of  negligence  arises,  not  exclusive- 
ly from  tbe  fact  that  the  accident  happened, 
but  that  It  happened  under  given  conditions  and 
In  connection  with  certain  circumstances." 
Where  the  accident  Is  one  which  would  not  in 
all  probablli^  happen  if  the  person  causing  It 
was  using  due  care,  or  the  Instrumentality 
causing  the  accident  is  solely  under  tbe  man- 
agement of  the  defendant,  then  the  occurrence 
of  the  accident,  together  with  proof  of  the  ex- 
ercise of  due  care  on  the  part  of  the  plaintiff,  Is 
aufBclent  prima  facie  proof  of  negligence  to  Im- 
pose upon  the*  defendant  the  onus  of  rebutting  it 
Fear  tbe  reasons  above  stated,  we  think  that 
the  Instructions  given  for  the  plaintiff,  in  stat- 
ing the  rule  without  the  qualifications  herein 
Indicated,  stated  it  too  broadly.  There  was  no 
Instruction  given  for  the  appellant  which  cured 
the  error  Involved  In  the  Instructions  thus  giv- 
en toe  the  appellee.  The  Jury  might  well  have 
believed  tbat  the  mere  ftict  of  tbe  Injmy  did  not 
create  a  presumptltm  of  negligence  against  tbe 
defendant  or  Its  agents,  and  yet  may  have  be- 
lieved that  the  fact  of  the  Injury,  coupled  with 
the  exercise  of  due  care  by  the  appellee  for  bis 
personal  safety,  did  create  such  presumption. 
In  view  of  the  error  herein  pointed  out,  the 
judgmmts  of  the  appellate  and  circuit  courts 
are  reversed,  and  tbe  cause  Is  remanded  to  the 
circuit  court  for  further  proceedings  In  accord- 
ance with  the  views  herein  expressed.  Revers- 
ed and  remanded. 

<1«S  IlL  SU) 

GRIFFIN  v.  GRIFFIN. 
(Supreme  Court  of  Illinois.    Nov.  9,  1896.) 

Vbndob  and  FuROBiSBR  — Resoissiox  ot  Coh- 
^uo^— Rblbasb— Equitt— Jdris- 
DionoN^LAcaas. 
1.  Certain  heirs  agreed  on  a  distribution  of 
the  estate,  but  one  of  them  objected  to  the  price 
fixed  on  certain  land  aBsigoed  to  falm,  and  re- 
fnsed  to  assent  to  the  division.    One  of  the  oth- 
T.45N.i;.no.4— 16 


er  heirs  thereupon  agreed  to  take  such  land 
from  him  at  tbe  price  affixed,  glrlng  a  note  se- 
cured by  mortgage  for  the  price,  and  aUo  agreed 
to  pay  to  certain  of  the  other  heirs  money 
which,  otherwise,  the  objecting  heir  would  be 
compelled  to  nay.  Held,  that  the  purchaser 
was  not  entitled  to  rescind  the  contract  of  pur- 
chase because  the  objecting  heir  refused  to  con- 
vey on  tender  of  the  mortgage,  where  the  pay- 
ments which  the  purchaser  had  agreed  to  make 
for  the  benefit  of  such  objecting  heir  had  not 
been  made. 

2.  Where  an  action  1b  brought  to  compel  spe- 
cific performance  of  a  contract  of  sale,  and  to 
enforce  a  vendor's  Hen,  the  court  having  juris- 
diction will  retain  the  same  for  the  purpose  of 
BtatiufT  an  account  between  the  parties,  and  giv- 
ing relief  by  a  settlement  of  the  whole  matter. 

3.  The  written  contract  by  defendant  for  tbe 
purchase  of  the  land  provided  that  the  note  to 
be  secured  by  mortgage  was  to  be  paid  January 
1,  1892.  The  hill  to  enforce  a  vendor's  Hen 
was  filed  early  in  1893.  Bdd,  that  laches  were 
not  imputable  to  complainant. 

4.  Defendant  was  not  entiUed  to  be  released 
from  such  contract  because  complainant  con- 
tested bis  reports  as  administrator,  and  caosed 
him  to  expend  large  sums  for  counsel  fees,  costs, 
etc.;  it  not  appearing  that  complainant  waived 
any  right  to  contest  such  reports,  and  such  con- 
test not  being  a  violation  by  him  of  any  con- 
tract. 

Appeal  from  circuit  court,  Marshall  county; 
T.  M.  Shaw,  Judge. 

Bill  by  George  W.  Griffin  against  Charles 
Griffin  to  establish  and  enforce  a  vendor's 
lien.  From  a  decree  in  fiivor  of  complainant, 
defendant  appeals.  Affirmed. 

In  June,  1889,  David  Griffin  died  Intestate, 
leaving,  as  his  only  children  and  heirs  at  law, 
three  sons,  George,  Charles,  and  David  F., 
and  three  daughters,  Mary  Hunt,  Ann  M.  DIll- 
nian,  and  Caroline  M.  Peterson.  His  estate 
consisted  of  real  and  personal  property,  and 
Charles  was  appohited  administrator.  All 
the  beira,  except  Ann  M.,  met  In  Winona  In 
October,  1889,  and  attempted  to  agree  on  a 
partition  and  division  of  the  estate.  The  pro- 
posed division  was  as  follows:  It  was  agreed 
by  and  among  all  of  said  helra  that  said  Dav- 
id F.  Griffin  should  have  of  said  estate  $10,- 
000;  and  Mary  Hunt  $7,200  from  sold  estate, 
less  $600  paid  to  her  by  the  said  George  W. 
Griffin;  and  that  the  said  Ann  M.  DlUman 
should  have  of  said  estate  tbe  W.  %  N.  W.  ^ 
section  4,  township  30  N.,  range  1  B.  of  third 
P.  M.,  and  23  acres  of  the  N.  W.  14  section 
7,  township  30  N.,  range  1  E.,  lying  east  of  the 
west  75  acres  of  the  north  140  acres  of  said 
N.  W.  %  of  section  7,  and  also  should  liave  of 
said  estate  $1,500;  and  the  said  Caroline  Pet- 
erson should  have  of  said  estate  the  E.  1^  of 
the  N.  W.  14  of  section  4,  township  30  N., 
range  1  E.,  also  23  acres  of  land  lying  Im- 
mediately east  of  the  said  23  acres  above  to 
Mrs.  Dillman,  and  should  have  $600  In  money, 
to  be  paid  to  her  from  said  estate;  and  that 
the  said  George  W.  Griffin  should  have  the 
N.  W.  %  S.  B.  %  section  5,  township  30  N., 
range  1  G.,  and  45  acres  lying,  to  wit,  east  of 
the  west  30  acres  of  the  north  140  acres  of  the 
N.  W.  ^4  section  7,  township  30  N.,  range  1 
E.,  and  that  he  (said  George)  should  pay  Mrs. 
Hunt  $60(^  as  so  much  of  the  to  be 
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paid  to  her,— an  which  was  agreed  would  make 
said  helra  even;  and  tba.t  any  of  aald  eatat^ 
left  after  paying  and  distributing  as  abore^ 
and  pajlng  all  claims  against  said  estate  and 
expenses  of  admlnlstiatlon,  shoold  be  dlstrib* 
oted  eqnallr  among  the  same  heirs;  and  said 
Charies  Griffin  consented  to  waive  any  claim 
as  an  heir.  Ann  M.  afterwards  assented  to 
the  proposed  division  and  partition.  The  ap* 
pellee,  Gecffge  Oriffln,  did  not  assent  to  this 
agreement  He  Insisted  that  the  404ere  tract 
was  valued  at  too  great  a  price  when  placed 
at  $40  per  acrei  Seeking  to  consummate  the 
proposed  partition  and  dlvUon  of  the  estate^ 
George,  Oharles,  and  David  F.  met,  and  sev- 
eral  agreements  and  contracts  were  made  to 
Induce  George  to  consent  to  the  proposed  dlvt- 
Blon  and  partition.  By  one  <tf  those  contracts 
David  F.,  In  conedderation  of  George's  assent 
to  the  division,  promised  that  his  Interest  In 
the  amount  to  be  dl^ed  ua&et  the  last  clause 
of  Qie  agreement  should  be  paid  by  the  ad- 
mlidstrator  to  Mrs.  Mary  Hunt,  to  aid  In  liqol- 
datlog  the  payment  to  be  made  her  by  George, 
and  Charles  guarantied  tiiat  the  shares  of 
David  F.  and  George  bi  that  residuary  estate 
should  be  9400  each,  and  Charles  was  to  pay 
Mra.  Hunt  (600  for  George  out  of  those  two 
shares,  and  was  to  buy  the  46  acres  of  land 
at  $40  per  acre,  and  execute  noto  secured  by 
cQortgage,  etc  This  agreement  In  reference 
to  the  sale  and  punfhase  of  the  land  was  la 
writing.  The  other  parts  of  the  agreement 
were  In  parol.  Appellee  ffied  his  bill,  setting 
forth  the  dlTldon  In  accordance  with  the  agree- 
ments, the  execution  of  deeds,  etc.,  the  settie- 
moit  of  the  estate,  and  tendering  a  deed  for  the 
46  acres  to  Charies,  and  asking  for  a  decree  for 
a  vendor's  lla  for  the  amount  of  the  purchase 
mon^,  with  Interest,  and  for  the  payment  of 
the  sum  guarantied,  etc.  Charles  filed  his  an- 
swer, substantially  admitting  the  partition,  dl»< 
tribnti(m,  agreement  for  sale,  and  the  several 
other  contracts,  and  avorred  be  bad  tendond  a 
note  and  mortgage  as  provided  in  the  written 
contract,  and  the  complatoant  refused  to  ac- 
cept the  same;  and  It  waa  fiuther  claimed 
the  complainant  had  failed  to  comply  with 
his  contract,  and  had  accepted  his  distributive 
share  of  the  estate  not  partitioned,  amounting 
to  the  sum  of  $254.04,  and  had  thereby  aban- 
doned the  agreement  fOr  sal&  The  evidence 
shows  that,  to  induce  George  Griffin,  vrtio  had 
never  signed  the  agreement  for  the  partition, 
to  comply  with  the  proposed  partiticm  and  di- 
vision of  the  estete  made  In  June,  1888,  David 
F.  proadsed  that  bis  reslduair  share  should  be^ 
by  the  administrator,  the  anwUe^  paid  to 
Uary  Hunt,  who  was  to  receive  from  George 
Griffin  $000  as  owelty  hi  effecting  the  parti- 
tion, and  Caiarlea  agreed  to  purchase  the  land 
at  $40  per  acre.  By  this  written  agreement  be- 
tween George  and  Charles  as  to  the  purchase 
and  sale  of  the  land,  the  oral  agreement  as 
to  the  payment  of  the  portion  of  the  undis- 
tributed estete  of  David  F.,  and  the  guaranty 
«t  Obaries  that  the  dlstrOrative  shave  ctf 


George  and  David  F.  In  the  mkUstriboted  es- 
tete should  each  be  $400,  together  constituted 
the  agreemente  and  cmtracte  nnder  which 
the  assent  of  Qeaega  to  the  partition  and  divi- 
sion was  made.  In  irarsnance  of  these  agree- 
moito  and  contracts,  deeds  were  made,  by 
which  the  ccmveyance  of  the  land  was  to  be 
effected.  In  the  deed  to  George  Griffin,  the 
admowledgmeot  of  three  of  tiie  signers  was 
omitted  Joseph  Griffin,  a  aoa  of  Oeoige^ 
filed  a  Ull  f  or  a  omveyance  of  t&e  lands  which 
In  that  partition  were  conveyed  to  CaroUoe 
Petoson,  wUch  flnaUy  resulted  In  a  decree  In 
favor  ot  the  latter;  and,  while  that  Utigatiw 
was  so  pending,  Charles  tendered  the  deed  to 
George^  together  with  the  notes  and  mortgage, 
which  the  latter  declined  to  accept  After* 
wards  dlstribntlon  was  made  of  the  estate  not 
divided,  and  the  share  of  each  heir  was  $254.- 
04,  of  which  George  recdved  and  receipted  tot 
his  portloi,  as  did  the  othos,  eze^  David  F. 
Obaries  did  not  comply  with  his  contract  to 
pay  Mary  Hunt  the  full  $600  for  George,  but 
It  was,  after  the  commencement  of  tills  suit, 
paid  by  the  latter.  A  de^ee  was  altered 
finding  the  amount  due  for  the  land,  principal 
and  Interest,  was  the  sum  of  $2,008.06,  and 
decreeing  a  sale  of  the  land,  and  for  the  fur- 
ther sum  of  $511.78,  less  the  amount  received 
by  George  on  bis  distributive  share  of  that  not 
divided.  From  that  decree  this  appeal  Is  tak- 
en, and  the  errors  ass^^ned  are:  There  Is  a 
reroedy  at  law,  the  decree  was  not  authorized 
by  the  evidence,  and  complainant  was  not  en- 
titled to  relief  because  of  ladies. 

Barnes  &  Barnes,  for  qntellant  F.  S.  Po^ 
ter,  for  appellee. 

FHIUJPS,  J.  (after  stating  the  facts). 
Appellant  did  not  comply  with  bis  agree- 
ment, and  pay  to  Mary  Hunt  $600,  but  re- 
tained the  share  of  David  F.  In  that  part  of 
the  estate  not  divided,  neither  paying  It  to 
the  latter  nor  to  George  Griffin,  the  acvellee. 
In  this  he  was  In  default  In  falling  to  com- 
Idy  with  bis  contract  The  tendolng  the 
deed  to  appellee  by  arawllant  conveying  tbls 
land.  In  accordance  vrith  Qie  agreement  for 
tiie  partition,  and  at  the  same  time  tender^ 
teg  a  note  secured  Ity  a  mortgage,  which  was 
declined  by  appellee,  did  not  otmatltuto  a 
full  performance  of  the  contract  on  the  part 
of  the  appellant  He  o^ed  the  duty  at  per- 
forming or  offering  to  perform  his  contract 
fully  before  the  vendor  would  be  In  default 
The  land  which  was  the  subject  of  the  pro- 
posed conveyance  was  Inclosed  with  other 
lands  of  the  appellant,  and  he  exercised  cer- 
tain acta  of  ownership  over  the  land  cot* 
ting  brush,  etc.;  and  It  does  not  appear  the 
vendor  exerdsed  any  control  over  the  land 
Ktta  the  execution  of  this  contract  It  does 
not  appear  that  appellant  ever  offered  to 
comply  with  his  agreement  to  paying  Mary 
Hunt  $600,  or  any  other  sum,  on  this  con- 
tract Efe  had  a  sum  smonnting  to  $254.04 
In  his  hands,  which  he  had  promised  and 
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agreed  should  be  ¥400,  to  be  used  for  that 
purpose.  While  he  was  in  d^ault  as  to  this 
part  of  his  contract,  he  could  not  rescind  the 
agreement  for  a  failure  on  the  part  of  the 
appellee  to  comply  with  another  part  of  the 
agreement  While  the  agreement  as  to  the 
purchase  and  sale  of  the  land  was  la  writing, 
and  did  not  nione  the  guaranty  of  the  amount 
the  shares  should  be,  nor  the  agreement  of 
David  F-t  nor  tbat  out  of  those  sums  the  ap- 
pellant tdiould  p^  Mrs.  Hunt  the  som  of 
f60(^  yet  the  serecal  contracts  made  one  con- 
tract, as  the  full  agreement  for  which  Gteorge 
W.  Griffin  assented  to  the  partition  and  (U- 
Tlsion  of  the  estate.  Here  were  three  distinct 
contracts,  one  of  wbldi  was  In  writing.  The 
other  two  constituted  each  separate  distinct 
contracts.  It  Is  not  a  case  of  a  part  of  a  con- 
tract existing  In  writing  and  a  part  by  parol, 
but  a  case  wh»e  three  contracts  craistltute 
one  consideration  for  another  contract. 
Where  a  contract  is  reduced  to  writing.  It 
cannot  be  varied  by  parol,  nor  can  part  of  & 
single  contract  exist  partly  In  writing  and 
partly  by  parvO.  But  there  may  be  several 
contracts,  some  In  writing  and  others  In 
parol,  which  maj,  altogether,  be  the  considera- 
tion of  another  separate  and  independent  con- 
tract Bradshaw  v.  Combs,  l(Ki  111.  428.  The 
appellant  being  In  default  in  falling  to  cen- 
der  a  suffldrait  deed  from  the  heirs,  and  fall- 
ing to  pay  Mra  Hunt  the  fGOO,  prevented  his 
right  to  declare  a  resclsrion  of  the  contract 
as  to  the  land.  Oeoi^  W.  had  compiled  with 
his  agreement  In  the  execntlon  of  deeds  to 
the  heirs  to  effect  the  partition,  and  had  part- 
ed with  his  Interest  in  the  land;  so  that  the 
appelant  would  have  no  right  to  rescind  his 
agreement  until  he  had,  as  a  condltitm  preced- 
ent, strictly  performed  all  he  was  to  do. 
Wallace  v.  McLanghlln,  67  111.  SS;  Hunt  v. 
Smith,  1S9  111.  296,  28  N.  E.  809. 

The  omsldaatlon  for  all  tbe  promises  of 
the  appellant  was  don^  and  performed  by  ap- 
pellee, who  conveyed  his  Interest  In  lands, 
and  consoited  to  the  paying  to  otiiers  of  a 
large  sum  of  money  In  whlcb  he  believed  he 
had  an  Interest  He  was  to  be  compensated 
by  the  compliance  on  the  part  of  the  at^l- 
lant  and  David  P.  with  their  contracts.  Da- 
vid F.  authorized  the  payment  of  bis  dis- 
tributive share,  as  guarantied  by  ai^ellant 
to  Mra  Hunt  for  the  benefit  of  appellea  Da- 
vid P.  has  never  received  that  money,  and 
It  has  been  retained  by  appellant  The  ap- 
pelant owed  the  du^  of  complying  with  his 
several  contracts,  and  a  court  of  egnlty  has 
Jurisdiction  to  decree  performance  of  those 
contracts,  and  to  enforce  a  vendor's  Hen,  and, 
having  Jurisdiction  for  the  purpose  of  de- 
creelng,a  vendor's  Hen,  would  retain  that  Ju- 
risdiction for  the  purpose  of  determining  and 
stating  the  account  between  the.  parties^  and 
giving  relief  by  a  settlement  of  the  whole 
matter.  By  the  terms  of  the  written  agree* 
ment  the  note,  to  be  secured  by  mortgage, 
was  to  be  paid  January  1, with  Interest 
at  6  per  cent  from  January  1, 1890.  The  blU 


In  this  case  was  filed  early  In  1898,  so  tbat 
laches  cannot  be  Imputed. 

It  is  Insisted  In  the  argument  In  behalf  of 
appellant  that  appellee  contested  his  reports 
as  administrator,  and  caused  the  expenditures 
of  large  sums  of  money  for  counsel  fera,  costs, 
etc.,  that  should  release  appellant  from  these 
contracts.  It  nowhere  appears  In  evidence 
that  the  appellee  waived  any  right  to  so  con- 
test the  administrator's  report,  and  his  right 
to  so  except  thereto  was  a  violation  of  no  con- 
tract on  his  part  Inasmuch  as  the  deed  was 
not  tendered  by  appellee  to  appellant  until 
after  the  fiUng  of  this  bill,  the  chanceUor 
propffl-ly  awarded  costs  against  appellant  un- 
til It  was  done,  and  appellee  bad  paid  Mrs. 
Hunt  the  fall  amount  yet  due  her.  We  find 
no  error  In  tiie  record,  and  the  decree  la  af- 
firmed. Affirmed. 

au  ui.  110) 

DOBSON  et  aL  V.  MOOBH. 

(Supreme  Court  of  IllinoiB.    Nov.  9,  1896.) 

Corporations— Officers— Powbh  to  Bisd  Cor- 
poration. 

1.  One  who  seebs  to  hold  a  corporation  lia- 
ble on  ita  general  manager's  gnarantr  of  a  third 
person's  note  most  show  special  authority  on 
the  part  of  such  officer  to  make  the  gnaran^. 
62  ni.  App.  435,  affirmed. 

2.  A  by-law  anthorizing  the  general  manager 
of  a  corporation  to  bind  the  company  by  con- 
tract for  merchandise,  and  to  sign  notes,  drafts, 
and  acceptances  and  execute  checks  for  the 
payment  of  corporate  Indebtedness,  does  not 
authorize  him  to  bind  the  corporation  by  a  writ- 
tea  guaranty  of  a  third  person's  note. 

Appeal  from  appellate  court,  Flrat  district 
Action  by  John  Dobson  and  another  against 
Clair  E.  Moore,  assignee  of  the  Wilson  &  Bay- 
less  Company,  Insolvents.  A  Judgment  sus- 
taining exceptions  to  the  claim  was  affirmed 
by  the  appellate  court  (see  02  HI.  App.  486), 
and  claimants  appeal.  Affirmed. 

This  is  an  appral  from  a  judgment  of  the 
appellate  court  affirming  a  Judgment  of  the 
county  court  of  Cook  county  sustaining  excep- 
tions to  the  claim  of  appellants  against  tiie  bt- 
Bolvent  estate  of  the  Wilson  &  Bayless  Oom- 
pai^.  The  claim  Is  based  upon  the  guaranty 
1^  the  Wilson  &  Bayless  Company  of  five  cer^ 
tain  promissory  notes  of  George  Wilson,  Tr., 
and  Theodore  P. 'Bayless,  executed  February 
5,  1SS9,  payable  to  the  ofder  of  John  and 
James  Dobson,  the  appeUants,  for  9S,627.(KS. 
The  form  of  guaranty  of  each  note  is  as  fol- 
lows: "For  value  rec^ved,  we  hereby  guar- 
anty  the  paymmt  of  the  within  note  at  ma- 
turity. Wilson  &  Bayless  Company.  George 
Wilson,  Jr.,  Goieral  Manager."  The  assignee 
of  the  insolvent  company  filed  with  the  deik 
of  the  ooun^  court,  aa  required  by  stetute 
(Rev.  St  c.  10a,  S  4),  a  report  showhig  this 
claim  anumg  othors.  He  also  filed  exceptions 
to  the  claim,  stating  th^ln  that  It  was  ex> 
cescdve,  and  was  not  valid  against  the  estate 
or  the  corporation,  and  was  against  the  firm 
of  Wlls(Hi  &  Bayless,  "and  not  against  said 
firm  of  THlsoitt  ft  Bayless  Company."  Upon 
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such  exceptions  being  filed,  the  clerk  Issued 
a  summons  to  the  appellants,  as  reqiilred  by 
section  5  ot  said  chapter.  The  county  court 
afterwards  proceeded  to  hear  the  proofs  and 
allegations  of  the  parties,  and  rendered  a  judg- 
ment sustaining  the  exceptions  and  disallow- 
ing the  claim.  It  appears  from  the  evidence 
introduced  in  the  county  court  that  on  or  about 
the  25th  day  of  September,  1888,  the  Insolvent 
corporation  was  incorporated  for  the  purpose 
of  manufacturing  and  selling  furniture  and 
house- fui'nisbing  goods,  with  a  capital  stock 
of  $60,000;  that  prior  to  this  time  Wilson  and 
Bayless  had  been  In  partnership,  doing  a  fur- 
niture business,  and  while  so  In  partnership 
contracted  the  Indebtedness  for  which  they 
gave  their  notes  as  above  stated.  On  or  about 
October  8,  1888,  the  firm  of  Wilson  &  Bayless 
turned  over  to  the  Insolvent  corporation  mer- 
chandise which  Inventoried  about  $36,000  for 
f36,000  of  the  capital  stock  of  the  Insolvent 
company,  which  was  Issued  to  George  Wilson, 
Jr.,  and  Theodore  P.  Bayless.  Other  parties 
subscribed  for  the  balance  the  capital  stock 
of  the  company.  On  or  about  the  last  of  Jan- 
uary, 1SS9,  the  appellants  placed  their  claim 
In  the  hands  of  attorneys,  and  threatened  to 
Institute  attachment  proceedings  and  levy  on 
the  goods  In  the  hands  of  the  Wilson  &  Bay- 
less corporation.  Thereupon  Wilson  and  Bay- 
leas  executed  the  notes  and  guaranty  above 
stated. 

Dent  &  Whitman  and  L.  S.  Hodges,  for  ap- 
Itellants.    Bulkley,  Qray  &  More,  for  appellee. 

CRAIG,  J.  (after  stating  the  facts).  At  the 
time  the  guaranty  was  executed  George  Wil- 
son, Jr.,  was  president  and  general  manager 
of  the  Wilson  &  Bayless  Company,  and  Bay- 
less was  vice  president  and  treasurer.  Sec- 
tion 6,  c.  32,  of  the  Revised  Statutes,  under 
which  this  corporation  was  organized,  among 
other  things,  provides:  "The  officers  of  the 
company  shall  consist  of  a  president,  secre- 
tary and  treasurer,  and  such  other  officers  and 
agaits  as  shall  be  determined  by  the  directors 
or  managers,  and  the  directors  or  managers 
may  adopt  by-laws  for  the  government  of  the 
officers  and  affairs  of  the  company  provided 
they  are  not  Inconsistent  with  the  laws  of  this 
state."  Under  this  provision  of  the  statute 
the  corporation  adopted  the  following  by-law: 
"The  practical  conduct  of  the  business  of  the 
company  and  the  supervision  of  the  details 
shall  be  Intrusted  to  some  discreet  person, 
who  shall  be  apipointed  by  the  board  of  di- 
rectors, and  who  shall  be  known  as  the  'gen- 
eitil  manager.'  Such  general  mansger  shall 
have  the  direct  supervision  and  control  of  the 
store,  warehouses,  and  offices  of  the  company, 
shall  employ,  and  at  his  pleasure  dlscliarge, 
all  of  the  porters,  truckmen,  clerks,  and  shall 
fix  their  compensation;  and  shall  also  act  as 
the  purchasing  agent  of  the  company,  and 
shall  have  power  to  bind  it  by  hia  contracts 
ttx  merchandise.  He  shall  have  authority  to 
sign  notoB,  drafts,  and  acceptances  In  the 


name  of  the  company,  and  to  make  checks  up- 
on the  company  funds  In  bank,  for  the  pay- 
ment of  any  proper  indebtedness  of  the  com- 
pany." Under  the  by-law,  George  Wilson, 
Jr.,  was  authorized  to  bind  the  company  by 
contract  for  men^andlse,  and  to  sign  notes, 
drafts,  and  acceptances  and  execute  checks 
for  the  payment  of  the  Indebtedness  of  the 
company;  but  the  language  of  the  by-law  con- 
fers no  authority  whatever  on  him  to  bind 
the  company  as  a  guarantor  for  the  indebted- 
ness of  another.  There  was  no  action  of  the 
board  of  directors  of  the  company  authorizing 
him  to  bind  the  company  as  security,  or  as 
guarantor  for  the  debt  or  obligation  of  an- 
other. It  Is  true  that  WU^Q  executed  the 
guaran^  as  general  manager,  but  the  powers 
of  an  agent  of  a  corporation  to  enter  into  con- 
tracts for  and  In  behalf  of  the  corporation  are 
limited  to  those  mattas  concerning  which  the 
charter  and  by-laws  of  the  corporation  au- 
thorized it  to  enter  Into.  Downing  v.  Road 
Co.,  40  N.  H.  235.  McLellan  v.  File  Works 
(Mich.)  23  N.  W.  821,  Is  a  case  quite  similar 
to  the  case  under  consideration,  and  in  the 
decision  of  the  case  Chief  Justice  Cooley, 
among  other  things,  said:  "The  case  was  such 
that  the  plaintiffs  must  be  deemed  to  have 
accepted  renewals  of  the  notes  with  knowl- 
edge of  all  the  facts.  They  held  partnership 
notes,  and  they  accepted  corporation  notes  In 
renewal,  and  they  must  be  deemed  to  have 
known  that  an  officer  of  a  corporation  can. 
have  no  general  authority  to  give  the  notes  of 
the  corporation  to  take  up  the  outstanding 
obligations  of  members.  Special  authority 
would  be  required  to  empower  him  to  do  so; 
and  those  persons  who  should  venture  to  take 
such  notes  fnsn  him  must,  at  their  peril,  as- 
certain that  the  special  authority  has  been 
conferred.  In  cases  like  Farmers*  &  Median- 
Ics'  Bank  v.  Troy  City  Bank,  1  Doug.  (Mich.) 
457,  Lfttell  V.  Fitch,  11  Mich.  526,  Carrier  v. 
Cameron,  31  Mich.  373,  and  other  cases  cited 
on  behalf  of  the  plaintlfts  to  the  point  that 
notes  given  by  the  proper  officer  of  a  corpo- 
ration, or  by  a  partner  In  the  name  of  the  ooc- 
poratlon  or  partnership  in  the  regular  course 
of  business,  must  be  deemed  given  with  due 
authority,  have  no  application  here,  for  the 
very  obvious  reason  that  a  corporate  note  giv- 
en for  an  individual  obligation  Is  not  given 
in  the  regular  coin«e  of  business,  but  pre- 
sumptively Is  ultra  vires.  An  officer  of  a 
corporation  can  never  have  implied  authority 
to  give  such  notes.  They  are  presumptively 
accommodation  notes,  given  to  take  up  the 
notes  of  third  parties;  and  In  order  to  sup- 
port them  It  would  be  necessary  to  overcome 
the  presumption  against  authority  by  express 
affirmative  showing,  the  general  authority  to 
make  notes  for  the  corporation  being  insuffi- 
cient fOT  the  purpose.  West  St  Louis  Sav. 
Bank  r.  Shawnee  Co.  Bank,  95  U.  S.  557; 
Perry  v.  Manufacturing  Co.,  37  Conn.  520." 
See,  also.  National  Park  Bank  v.  German- 
American  Mut.  Warehousing  &  Security  Co.  (N, 
T.  App.)  22  N.  B.  SG7;  Mor.  Frir.  Coip.  S  423. 
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In  Lucas  t.  Transfer  Co.,  70  fowa,  540,  80  N. 
W.  771,  It  was  held  that,  where  a  party 
makes  with  the  officers  of  a  corporation  a  con- 
tract beyond  the  power  of  the  corporation  as 
shown  by  Its  charter,  such  third  party  cannot 
recover,  because  he  acts  with  knowledge  that 
the  officers  have  exceeded  their  power;  and 
between  him  and  the  corporation  or  Its  stock* 
holders  a  ratification  of  the  authority  to  make 
the  contract  would  not  make  it  valid.  Here 
the  president  and  manager  of  the  corporation 
had  no  authority  from  the  board  of  directors 
to  enter  Into  a  contract  of  guaranty  on  behalf 
of  the  corporation,  and,  In  the  absence  of  such 
authority,  he  could  not  bind  the  corporation 
beyond  the  scope  of  the  business  In  which  the 
corporation  was  engaged.  Appellants  knew, 
when  WUson  made  the  contract  of  guaranty, 
that  the  contract  was  not  within  the  scope  of 
the  business  In  which  the  rorporatlon  was  en- 
gaged, a  contract  beyond  his  power  to  make, 
and,  having  knowledge  of  such  fact,  they  can- 
Dot  recover.  The  Judgment  of  appellate  court 
wlU  be  affirmed.  Affirmed. 


OBSIIL  M6) 

WILLIAMS  r.  lilMDBLOM  et  aL 

(Supreme  Court  of  Illinois.    Nov.  9,  1806.) 

ApFSAI,— RBVIBV— OUBCTIONS  NOT  BjktSBD  BSLOW 
— COKFLICTINS  EVIDBMOB. 

1.  The  defense  of  res  Judicata  cannot  be  rais- 
ed for  the  first  time  on  appeal. 

2.  In  an  action  for  an  account,  the  supreme 
court  will  not  disturb  the  finding  of  the  court 
below  merelT  because  It  might,  as  an  original 

Sropodtlon,  nave  found  the  facts  differently,  as 
>  one  or  more  of  the  items  In  the  account 
8.  Generally  the  findings  of  fact  by  a  master 
In  stating  an  account  are  conclusive,  unless  a 
clear  mistake  or  fraud  is  shown. 

Error  to  appellate  court,  Flnt  district. 

Bill  by  B.  Undblom  against  W.  8.  Wit- 
Dams  and  others  for  a  settlement  of  a  part- 
nership alleged  to  have  existed  between  the 
IMrtiei^  and  to  have  been  dissolved  by  mu- 
tual consent,  which  was  referred  to  a  master 
to  make  a  statement  of  account  between  the 
Itaitners,  and  report  the  same  to  the  court. 
There  was  a  Judgment  of  the  appelate  court 
(60  DL  App.  465)  affirming  a  Judgment  over- 
rallng  exertions  by  defendant  Williams  to  the 
report  of  the  masto*,  and  a  decree  In  accord- 
ance with  such  report  and  defoidant  WllUams 
brings  error.  Affirmed. 

This  cause  originated  In  the  superior  court 
of  Cook  county  upon  a  blU  by  defendant  In  er- 
ror Llndblom  against  plaintiff  In  raror  and  Nel- 
scm  Van  Kirk  and  N.  G.  Miller  to  settle  i  part- 
nership lilted  to  have  theretofore  existed  be- 
tween the  parties,  and  dissolved  by  mutual 
conoent,  Tbe  bill  prays  for  the  appointment 
of  a  recetrer,  and  that  an  account  betwe^ 
tbe  partners  be  stated.  It  makes  no  attempt 
to  state  the  condition  of  the  firm  business,  or 
the  state  of  the  Indebtedness  existing  be- 
tween the  partnov.  Anawen  were  filed  by 
tbe  defendanti,  whlcb.  In  effect^  admit  the  ai- 
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legations  of  the  bill  as  to  the  existence  and 
dissolution  of  the  firm,  and  concur  in  asking 
for  the  appointment  of  a  receiver  and  a  state- 
ment of  the  account  They,  like  tbe  bill, 
make  no  attempt  to  state  the  rights  of  the 
parties.  Replications  being  filed  to  these  an- 
swers, the  cause  was  referred  to  a  master  to 
take  the  proofs  and  make  a  statement  of  ac- 
count between  the  partners,  and  report  the 
same  to  the  court  The  master  subsequently. 
In  obedience  to  this  order,  made  bis  report, 
finding  that  there  was  due  Robert  Llndblom 
from  Miller  and  Williams,  Jointly,  the  sum  of 
$12,410.48;  and  Nelson  Van  Kirk, 
and  that  there  was  due  Williams  from  Mil- 
ler tbe  sum  of  $17,909.ia  The  parties  being 
notified  of  the  completion  of  this  report,  Wil- 
liams appeare'd  before  the  master,  and  filed 
objections  thereto,  which,  being  overruled, 
were  also  presented  to  the  court  as  excep- 
tions, and  there  overruled  by  tbe  chancellor, 
and  a  decree  entered  accordingly.  .  FlalnUlE 
in  error  prosecuted  his  appeal  to  the  appel- 
late court  of  the  First  district,  where  the  de-' 
cree  of  the  superior  court  was  affirmed,  and 
from  that  Judgment  this  writ  at  error  to 
prosecuted. 

A.  O.  Barnes,  tot  plaintiff  In  mot.  Wft 
Ham  Law,  Jr.,  and  W.  M.  Johnson,  toe  da- 
f  endanta  In  error. 

WILKIN,  J.  (after  stating  the  facts).  It 
is  insisted  that  the  appellate  court  refused  to 
consider  tbe  cause  upon  Its  merits  because  of 
the  Insufficiency,  as  It  held,  of  tbe  excep- 
tions to  tbe  master's  report  The  record  prop- 
er of  that  court  does  not  sustain  the  conten- 
tion. While  It  does  appear  from  the  opinion 
that  the  merits  of  the  cause  were  not  gone 
into  there,  we  axe  not  at  liberty  to  so  treat 
tbe  cause,  it  having  been  frequeoUy  held  by 
this  court  that  the  opinion  of  the  appellate 
court  Is  no  proper  part  of  its  record;  and  so 
we  must  say,  as  we  said  In  tbe  late  case  of 
Hlnchrod  t.  Ullmann  (In  which  an  opinion 
was  filed  at  Ottawa  May  12,  itm)  44  N.  B. 
865,  where  a  like  contention  was  made,  "The 
record  does  not  sustain  the  statement  of 
counsel,  but  the  Judgment  of  the  appellate 
court  Aows  that  the  matters  assigned  for 
error  were  duly  considered."  It  Is  certainly 
true  that  tbe  objections  to  the  master's  report, 
afterwards  filed  as  exceptions  thereto,  of 
themselves  afford  little  or  no  assistance  to 
tbe  court  In  determining  whether  or  not  the 
maater'a  conclusion  upon  the  facts  was  Jus- 
tifiable. Thla  difficulty  Is  but  partially,  If  at 
all,  removed  by  the  printed  argument  of  conn- 
ed filed,  pointing  out  the  evidence  upon  which 
the  exception  Is  based.  In  fact,  the  argu- 
ment Is  not  confined  to  tbe  specific  objections 
filed,  but  Is  a  general  discussion  of  several 
objections  to  the  report,  under  different  head- 
ings, and  It  Is  on^  by  looking  through  the 
numerous  exceptions  that  we  can  determine 
whether  or  not  the  argument  Is  based  upon 
any  particular  exception.    Ttie  embarraaa- 
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ment  attending  the  consideration  of  tbe  cause, 
by  the  manner  In  which  It  Is  presented,  can- 
not be  exaggerated.  The  master  states  In  his 
report  that  the  evidence  taken  before  blm 
consists  of  more  than  1,000  pages  In  typewrit- 
ing; that  the  argument  of  counsel  before  blm 
on  the  objections  filed  consumed  some  three 
weeks;  and  It  appears  that  several  days  were 
occupied  In  the  argument  before  thecbancellor 
on  the  exceptions.  The  30  exceptions  are  di- 
rected against  no  specific  and  definite  finding 
of  the  master,  and  are,  as  the  appellate  court, 
in  substance,  say,  no  more  than  that  the  mas- 
ter came  to  a  wrong  conclusion  upon  all 
questions  upon  which  he  reported.  This  dif- 
ficulty results  largely  from  the  fact  that  the 
parties  were  not  required  to  file  with  the 
maatcr  written  statements  of  their  respective 
claims,  so  that  the  matters  In  dispute  might 
have  been  definitely  stated,  and  the  evi- 
dence directed  to  those  matters  alone,  and 
the  master's  report  confined  to  such  matters. 
Patterson  v.  Johnson,  113  III.  580,  citing 
Remsen  t.  Remsen,  2  Johns.  Ch.  501;  2 
Danlell,  Ch.  Prac.  S  1222.  Had  that  proper 
practice  been  adopted,  very  much  of  the  dif- 
ficulty here  '  encountered  might  have  been 
avoided.  Plaintiff  In  error,  however.  Is  as 
much  responsible  for  that  improper  practice 
as  any  one  else;  and  while  unnecessary  labor 
Is  thus  caat  upon  the  court,  and  the  practice 
one  which  cannot  be  approved,  in  view  of  the 
points  of  controversy  as  presented,  we  deem 
It  best  for  all  parties  to  dispose  of  the  ques- 
tions raised,  rather  than  to  send  It  back  to 
the  court  for  the  correction  of  those  Irregu- 
larities in  taete  matters  of  practice. 

It  Is 'first  contended  that  the  questions  ad- 
judicated in  this  court  are  res  adjudlcata  be- 
tween the  parties,  by  reason  of  an  action  In 
the  state  of  New  York  brought  by  plaintiff  in 
error  against  Llndblom  and  others,  involv- 
ing the  settlement  of  this  same  partnership. 
It  is  sufficient  to  say,  in  answer  to  this  point, 
that  the  evidence  relied  upon  as  establishing 
this  contention  was  not  presented  to  the  mas- 
ter, nor  did  he  pass  upon  it;  and  hence  there 
was  no  objection  before  blm  on  that  question, 
and  no  exception  on  that  ground  made  to  hla 
report  The  chancellor,  therefore,  made  no 
decision  whatever  upon  ft,  and  the  attempt  Is 
to  present  the  question  for  the  first  time  here. 
Clearly,  that  canuot  be  done. 

By  the  terms  of  the  agreement  to  form  the 
partnership,  Lindblom  and  Van  Kirk  were 
to  put  into  the  capital  of  the  firm  $150,000. 
It  was  contended  before  the  master  by  plain- 
tiff in  error  that  they  had  failed  to  perform 
their  part  of  that  contract,  and  were  cbarge- 
able  with  interest  upon  a  deficit,  amounting 
to  several  thousand  dollars.  In  answer  to 
this  contention  it  was  insisted  that  they  had 
paid  into  the  firm  assets  the  full  sum  of  $150,- 
000,  by  turning  over  to  It  funds  of  a  part- 
nershlp  to  which  the  present  one  is  successor, 
to  which  plaintiff  in  error  consented.  This 
consent  he  denied,  but  the  master,  upon  con- 
sideration of  the  evidence,  found  the  fact 


against  blm,  and  we  think  that  finding  was 
fully  warranted  by  the  proofs  In  certain  cor- 
respondence in  relation  thereto.  Lindblom  tel- 
egraphed plaintiff  In  en-or,  referring  to  a  bal- 
ance sheet  which  showed  the  assets  of  the 
old  firm  transferred  to  the  new,  "We  guar- 
anty the  balance  sheet  we  sent  you,  and  any- 
thing bad  on  It  is  ours,  not  yours."  Plaln- 
tlfr  in  error,  upon  this  guaranty.  Insisted 
that  a  large  amount  of  those  assets  proved 
worthless,  and  that  the  amounts  thereof 
should  have  been  deducted  from  the  $150,000. 
which  the  master  failed  to  do.  The  master 
did  state  the  account  on  the  basis  that  all 
worthless  accounts  so  turned  over  should  be 
charged  to  Lhidblom  &  Van  Kirk.  In  bis 
report,  speaking  of  these  accounts,  he  says: 
"These  worthless  accounts  which  were  never 
paid  amount  to  the  sum  of  $36,U17.iM.  They 
were  afterwards  mostly  chained  to  Lind- 
blom &  Van  Kirk,  and  such  of  them  as  were 
by  error  charged  to  profit  and  loss  of  the  new 
firm.  I  have,  in  this  accounting,  credited 
back  to  profit  and  loss,  and  charged  through 
the  account  of  V.  &  L.  to  the  individual  ac- 
counts of  Lindblom  and  Van  Kirk."  The  ob- 
jection that  the  amount  thus  deducted  from 
the  $160,000  did  not  include  aU  the  worth- 
less accounts  turned  over  is  not  sustained 
by  the  proofs.  As  to  this  and  other  objec- 
tions to  tbe  allowance  of  Items  In  favor  of 
Lindblom,  and  the  refusal  to  charge  him  with 
cei'taln  alleged  liabilities,  It  need  only  be  said 
that  the  evidence,  at  most.  Is  conflicting.  As 
we  said  in  Lehman  v.  Rothbarth,  159  111.  279, 
42  N.  E.  780,  speaking  of  an  acconnt  stated 
by  a  master  in  chancery,  "It  Is  well  settled 
that  this  court  will  not  disturb  the  finding 
of  the  court  below,  in  a  case  of  this  kind, 
merely  because  it  might,  as  an  original  prop- 
osition, have  found  tbe  facts,  as  to  one  or 
more  of  the  Items  In  the  account,  differently." 
And  as  said  in  Ford  v.  Manufacturing  Co.,  73 
III.  50,  quoted  in  the  above  case:  "The  facts 
have  been  considered  and  weighed  by  the 
court  below.  They  have  undCTgone  close 
scrutiny,  and  It  cannot  be  expected  that  an 
appellate  court  will  take  up  each  Item  of  ac- 
count In  dispute,  and  endeavor  to  rectify  ev- 
ery supposed  error  attributed  to  tbe  court  in 
its  finding."  To  hold  otherwise  would  re- 
quire this  court  to  restate  every  account  to 
which  objection  was  made  on  the  ground  that 
it  was  contrary  to  the  evidence.-  As  a  rule, 
it  may  be  stated  that  the  findings  of  fact  by 
a  master  (in  stating  an  acconnt)  are  con- 
clusive, unless  a  clear  mistake  or  fraud  are 
shown.  14  Am.  &  Eng.  Knc.  Law,  p.  940,  and 
cases  cited  in  note  8. 

We  have  endeavored  to  examine  the  sev- 
eral questions  raised  in  the  argument,  only 
to  the  extent  of  ascertaining  that  they  in- 
volve controversies  of  fact,  and  that  the  mas- 
ter has  committed  no  mistake  or  fraud  In  con- 
sideration thereof.  In  fact,  so  far  as  we  are 
able  to  see,  his  findings  are  each  fully  Jus- 
tified by  tbe  preponderance  of  the  testimony. 
Our  conclusion,  therefore,  Is  that  the  superior 
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cotirt  committed  no  error  In  affirming  his  re- 
port, and  tlie  judgment  below  will  be  afllim- 
cd.  Aillrmed. 

asK  Di.  S8») 

PRIHLBT  r.  SHIRK. 
(Supreme  Ck>nrt  of  IllinoiB.    Not.  9,  1896.) 

FOBBCIiOaDBB  —  SSOOHD  LlBKHOLPBR  — HASMLUI 

Brkdii— Attobsbt's  Fbb. 

1.  A  Kcond  llenbolder  Is  not  entitled  to  a  re- 

Teraal  of  a  decree  foreclosing  the  fint  mort- 
gAge  because  it  includes  ezcesaive  interest,  or 
other  erroDeooB  items,  where  the  propertr  has 
been  sold,  leaving  a  deficiency  on  the  first  mort- 

Sige  debt  creater  than  the  amount  of  sach 
ems.    60  liL  Aim.  812,  affirmed. 

2.  The  holder  of  a  second  lien  on  property 
taken  expressly  subject  to  a  prior  mortgage 
which  provided  for  an  attorney's  fee  cannot 
complain  of  the  allowance  of  a  fee  to  the  plain- 
titTs  attorney  on  the  foreclosure  of  such  mort- 
gage, where  the  sum  allowed  was  smaller  than 
that  stipulated  for  in  the  mortgage. 

Brror  to  appellate  court,  Flrat  district. 

Action  of  foreclosure  by  Elbert  W.  Shirk 
against  Jonathan  P.  Prlmley  and  othera. 
A  decree  for  plaintiff  was  affirmed  by  the 
appellate  court,  and  defendant  Frimley,  who 
was  a  Junior  llenbolder,  brings  error.  At- 
firmed. 

Defrees,  Brace  &  RItter,  for  plaintiff  in  er- 
ror. uilnuuuL  ft  Hacker,  for  defendant  in 
error. 

BAEBR,  3.  This  warn  a  bin  filed  by  the 
defendant  in  error,  Elbert  W.  Shirk,  in  the 
superior  court  of  Cook  county,  to  foreclose 
a  trust  deed  In  the  nature  of  a  mortgage 
made  by  Ira  Holmes  and  Charles  W.  Rigdon 
to  Frederick  Ullman,  to  secure  the  ^yment 
of  a  note  for  $290,000,  payable  one  year  after 
its  date,  with  Interest  thereon  at  the  rate 
of  7  per  cent  per  annum.  The  decree  was 
In  accordance  with  the  prayer  of  the  blU. 
Plaintiff  in  error,  who  Is  a  subsequent  In- 
cumbrancer, took  the  canse  to  the  appellate 
court,  where  the  decree  below  was  affirmed. 
To  reverse  said  judgment  of  affirmance  this 
writ  of  error  was  sued  out 

Shirk  bad  been  the  owner  of  the  premises 
described  in  the  trust  deed.  These  premises 
Holmes  and  Rigdon  desired  to  purchase. 
Accordingly,  it  was  agreed  between  them 
that  Shirk  should  convey  the  property  to 
Holmes  and  Rigdon  in  consideration  of  the 
siun  of  <275,000;  and  It  was  further  agreed 
that  Shirk  should  advance  the  sum  of  f  15,- 
000  for  the  purpose  of  perfecting  the  title 
to  an  alleyway  adjoining  the  property.  In 
pursuance  of  this  agreement  Shirk  conveyed 
said  property  to  Holmes  and  Rigdon,  and 
they  executed  to  him.  In  payment  therefor, 
tHelr  promissory  note  for  $290,000,  secured 
by  the  trust  deed  above  mentioned.  After 
the  maturity  of  the  note,  no  part  of  the  prin- 
cipal, and  only  a  portion  of  the  Interest,  hav- 
ing been  paid,  this  suit  was  brought  to  fore- 
close tbe  lien  of  the  trust  deed.  Prior  to  the 
transaction  above  set  fortb,  Holmes  and  Rig- 


don had  obtained.  In  the  snperlor  court  of 
Cook  county,  a  decree  against  Shirk  In  a 
suit  In  regard  to  this  same  property,  from 
which  the  latter  had  appealed  to  this  court. 
That  appeal  was  still  pending  at  the  time  of 
the  execution  of  the  note  and  trust  deed, 
and  It  was  a  part  of  the  agreement  between 
the  parties  that  Shirk  should  dismiss  It 
This  he  has  never  done,  and  the  appeal  is 
stlU  undisposed  of.  Plaintiff  in  error  con- 
tends that  there  Is  consequently  a  partial 
failure  of  the  consideration  for  the  note,  for 
which  an  allowance  ought  to  have  lieen 
made  in  the  decree.  This  position  cannot  be 
sustained.  That  question  was  merely  one 
between  the  parties  to  tbe  appeal  as  to  who 
should  pay  the  costs  thereof,  and  one  in 
which  plaintiff  in  error  Is  not  at  all  concern- 
ed, for  dismissing  or  failing  to  dismiss  the 
appeal  could  In  no  way  affect  his  rights. 
The  $15,000  for  the  purchase  of  the  alleyway 
was  not  advanced  by  Shirk  at  ^e  time  of 
the  escecution  of  the  note,  although  tbe  note 
Included  that  sum.  The  agreement  in  rela- 
tion thereto  was  that  if,  at  any  time  prior 
to  tbe  maturity  of  tbe  note,  a  good  and  per- 
fect title  to  the  alley  In  question  could  be 
procured  by  the  payment  to  the  owners 
thereof  of  a  sum  not  exceeding  $15,000,  Shirk 
would  advance  and  pay  that  amount;  but. 
should  no  money  be  advanced  for  that  puiv 
pose,  then  $16,000  should  be  credited  upon 
the  note  as  of  tbe  date  of  payment  thereof; 
and,  should  he  advance  less  than  said 
amount  for  that  purpose,  then  tbe  difference 
between  $15,000  and  the  sum  so  advanced 
should  be  so  credited  on  the  note.  Shirk  did 
not  advance  this  $16,000,  or  any  part  there- 
of, because  he  was  never  called  upon  to  do 
so.  The  decree  credits  said  sum  upon  tbe 
note,  but  charges  Interest  on  the  full  amount 
of  the  note  up  to  tbe  date  of  the  entry  of 
the  decree.  Charging  Interest  on  this  $15,- 
000,  It  is  insisted,  was  error,  for  the  reason. 
It  is  said,  that  Shirk  had  the  use  of  said 
money  during  the  entire  perioa  for  which 
Interest  Is  charged.  The  express  contract 
was  that  interest  should  be  paid  on  the  en- 
tire sum  of  $290,000,  named  in  the  note,  and 
that  tbe  credit  should  be  made  "as  of  the 
date  of  payment."  The  contract  evidently 
contemplated  that  Shirk  should  set  apart 
that  sum.  and  bold  It  in  readiness,  to  be 
used  for  the  purpose  Indicated.  Evidence  to 
prove  that  he  did  this  was  offered,  but  ex- 
cluded by  the  court.  The  presumption, 
therefore,  Is  that  the  $15,000  was  so  held  In 
readiness.  Shirk,  then,  did  not  have  tbe  use 
of  the  money,  and  he  was  consequently  en- 
titled to  Interest  upon  it. 

It  is  next  claimed  that  tbe  decree  Is  for 
one  day's  interest  too  much.  This  Is  true, 
and  the  decree  accordingly  excessive  to  the 
amount  of  $66.03.  But,  inasmuch  as  the 
value  of  the  entire  property  was  InsufBcient 
to  pay  the  sum  actually  due  defendant  in 
error,  and  there  was  a  deficiency  decree  for 
orer  $1»60(^  plaintiff  In  emnr  was  not  In- 
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jnred  by  the  error  In  that  regard,  and  it 
should,  therefore,  not  work  a  reversal  of 
the  decree.  And  especially  should  it  not 
since  the  parses  against  whom  the  decree 
was  entered  have  made  and  are  making  no 
complaint 

The  deed  of  trust  pzoTlded  for  an  atto> 
ney*8  fee,  in  the  event  of  foreclosure,  of  6 
per  cent  of  the  amount  due.  This  would 
have  amounted  to  some  $14,000.  There  was 
considerable  controversy  in  the  trial  court 
as  to  tbls  fee.  Finally,  by  stipulation  of 
parties,  it  was  agreed  that  an  attorney's  fee 
of  ¥5,000  should  be  allowed  defendant  In  er- 
ror. Thereupon  that  sum  was  added  to  the 
amount  due  on  the  note,  and  included  as  a 
part  of  the  decree.  Interest  was  charged  on 
the  amount  found  due.  Including  this  $5,000, 
from  the  date  of  the  decree.  It  is  claimed 
that  It  was  error  to  allow  interest  on  the 
attorney's  fee.  However  that  may  be,  plain- 
tiff In  error  Is  not  in  a  position  to  make  the 
objection,  for  the  decree  In  that  regard  does 
him  no  Injustice^  The  fee  agreed  upon.  In- 
cluding the  Interest  charged,  was  less  than 
one-half  the  amount  of  the  attorney's  fee 
provided  for  In  the  trust  deed,  to  which 
plaintiff  In  error's  second  Uen  was  expressly 
made  subject  And  again,  the  deficiency  de- 
cree far  more  than  covers  the  excess  in  in- 
terest previously  referred  to,  together  with 
the  Interest  on  this  $5,000  from  the  date  of 
the  decree  to  the  date  of  sale.  The  Judg- 
ment of  the  ajweUate  court  will  be  adOrmed. 
Affirmed. 


[US  111.  HT> 

BAOH  et  al.  V.  UAT. 

(Supreme  Court  of  UUdoIb.    Nov.  9,  189a) 

HOMBSTBAD  — SaLB  DNDBR  EXRCCTIOX  —  SbTTUTO 

Ajbtob— Pbisu  Faoib  Showiko. 

1.  Where  premises  occupied  m  a  homeBtead 
are  levied  on  anoer  an  execution  against  a  jadg- 
ment  debtor,  and  the  sberiff  does  not  appraise 
end  set  off  the  homestead,  as  required  hy  BeT. 
St.  c.  52,  89  1, 10,  a  sale  for  an  inadequate  price 
will  be  set  aside,  on  the  petition  of  uie  debtor, 
where  the  amount  for  which  the  premises  were 
Bold,  with  interest,  is  deposited  in  court  for  tiie 
benefit  of  the  purchaser. 

2.  Where  a  judgment  debtor,  whose  premises 
have  been  levied  on  under  an  execution,  shows 
that  he  is  the  bead  of  a  family,  la  a  householder, 
and  owned  and  occupied  the  prcmiBes  as  a  resi- 
dence when  the  judgment  was  rendered,  and 
that  the  right  of  homestead  has  not  been  re- 
leased, he  has  brought  himself  prima  facie  with- 
in the  homestead  act 

AppeiU  from  circuit  court,  Cook  county; 
Blbrldge  Hanecey,  Judge. 

Bill  by  Henry  Blay  against  Abel  A.  Bach 
and  another  to  set  aside  a  sale  of  premises 
claimed  as  a  homestead.  From  a  Judgment 
In  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Bollett  &  Tinsman,  for  appellants.  Bn- 
bens  &  Mott,  for  appeUea 

GBAIO,  J.  This  *wafl  a  bin,  brought  by 
Henry  May.  In  the  drcnlt  court  of  Cook 


county,  against  Abd  A.  Bach  and  Theron  H. 
Beckwlth,  to  vacate  and  set  aside  a  sale 
of  lot  6,  block  8,  of  a  certain  Bubdivlsion  in 
Chicago.  The  defendants  put  in  an  answer 
to  the  bill,  and  also  filed  a  cross  bill,  and  on 
the  hearing  on  the  pleadings  and  evidence 
the  court  entered  a  decree  dismissing  the 
cross  bill  and  vacating  the  sale  of  the  prem- 
ises as  prayed  for  in  the  bllL  The  facts,  so 
far  as  th^  are  necessary  to  be  stated,  as 
shown  by  the  record,  are  substantially  aa 
foUows:  On  the  11th  day  of  December,  1890. 
and  for  several  yean  before  that  time,  the 
complainant  owned  and  occupied  the  prem- 
ises, with  his  wife  and  family,  as  a  home- 
stead. On  December  11,  1890,  the  defend- 
ants obtained  a  Judgment  in  the  superior 
court  of  Cook  county  against  the  complain- 
ant and  his  wife  for  the  sum  of  $70  and 
costs,  amounting,  In  all,  to  1120.20.  Execu- 
tion was  issued  on  said  Judgment  and  on 
the  17th  day  of  December,  1S90,  was  placed 
in  the  bands  of  the  dieriff  for  collection.  On 
the  2d  day  of  Fetn^ary.  1891,  the  sheriff 
levied  upon  the  premises,  and  on  February 
24, 1891,  sold  the  premises  for  $133.10  to  Abel 
A.  Bach,  and  issued  to  him  a  certificate  of 
sale  in  the  usual  form;  and  on  the  26th  day 
of  May,  1802,  no  redemption  having  been 
made  from  the  sale,  the  sheriff  issued  to 
Bach  his  certain  sheriff's  deed,  which  waa 
recorded  May  28,  1892,  in  the  Cook  county 
records.  It  also  appears  that  at  the  time  of 
the  sale  no  steps  were  taken  to  set  off  a 
bomntead  or  appraise  the  property,  as  re- 
quired by  the  statute,  although  the  premises 
were  occupied  by  complainant  aa  a  home- 
stead. These,  In  substance,  were  the  facts 
found  by  the  master,  and  his  finding  Is  sus- 
t^ned  by  the  pleadings  and  the  evidence. 

Section  1  of  chapter  52  of  our  statute,  en- 
titled "Exempflona,"  provides  '*that  eveiy 
hous^older  having  a  family,  shall  be  enti- 
tled to  an  estate  of  homestead,  to  the  ex- 
tent in  value  of  $1,000,  In  the  farm  or  lot 
of  land  and  buildings  thereon,  owned  or 
rightly  possessed,  by  lease  or  otherwise,  and 
occupied  him  or  her  as  a  residence;  and 
such  homestead,  and  all  right  and  title  there- 
in, shall  be  exempt  from  attachment  Judg- 
ment, levy  or  execution,  sale  for  the  pay- 
ment of  his  debts,  or  other  purposes,  and 
from  the  laws  of  conveyance,  descent  and 
devise,  except  as  hereinafter  provided."  Sec- 
tion 10  provides  that  In  case  the  creditor  or 
officer  holding  an  execution  against  the 
householder  Is  of  opinion  that  the  premises 
are  worth  more  tban  $1,000,  three  household- 
ers shall  be  summoned  as  commissioners  to 
appraise  the  premises,  and  if,  In  their  opin- 
ion, the  premises  can  be  divided  without  In- 
Jury  to  the  Interest  of  the  parties,  they  shall 
set  off  80  much  of  the  premises,  including 
the  dwelling  house,  aa  in  their  opinion  shall 
be  wortb  $1,000,  and  the  residue  may  be  ad- 
vertised and  sold  by  the  officer  on  the  exe- 
cution. Where  the  homestead  premises  are 
not  worth  more  than  $1,000,  a  Judgment 
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against  the  owner  Is  no  lien,  and  he  maj 
sell  the  premises  to  any  person  he  desires, 
and  the  purchase  who  soea  Into  possession 
will  hold  the  premiaea  free  from  the  vendor 
and  all  claims  of  hli  creditors,  by  Judgment 
or  otherwise.  Bot  where  the  premises  are 
worth  oTer  $1,000,  a  judgment  or  decree  ren- 
dered against  the  homestead  debtor  will  be 
a  lien  on  the  value  of  the  premlsee  In  excess 
of  f 1,000;  but  such  Uen  mast  be  enforced  In 
the  manner  pnncrlbed  by  the  statute,  or  In 
a.  Gonrt  of  equity.  Aaher  t.  Mitchell,  92  IlL 
488.  Here  no  steps  whatever  -w&ee  taken  by 
the  sheriff  to  set  off  the  homestead,  bnt,  dis- 
regarding the  statute,  be  went  In  and  sold 
the  premises  In  the  same  way  he  would  have 
done  If  the  inemlses  had  not  been  occupied 
as  a  homestead.  Moreover,  the  premises 
were  sold  for  the  sum  of  f  133.10,  when  the 
evidence  tends  to  prove  that  the  premises,  at 
the  time  of  sale,  wwe  worth  from  $3,500  to 
$4,000.  Under  such  circumstances,  we  do  not 
think  a  court  of  equity  would  be  justified  In 
upholding  a  sale.  It  may  be  conceded  that 
inadequacy  of  consldraation  alone  will  not, 
as  a  general  rule,  be  sufficient  ground  to  set 
aside  a  judicial  sale;  yet,  when  Imulequacy 
Is  coupled  with  ctax:umstaiices  of  Uregularf- 
ty  or  ftaud,  the  sale  mi^  be  aet  aside.  Hob- 
son  V.  McGambrldge,  ISO  111.  867,  22  K.  B. 
828;  Dut(^er  v.  Leake,  44  lU.  898;  Smith  v. 
Huntoon,  134  111.  2i,  24  N.  E.  971.  Here  the 
premises  were  sold,  contrary  to  the  plain 
provision  of  the  statute,  for  a  very  small 
sum  of  money  In  comparison  with  the  true 
value;  and  we  think  It  would  be  an  act  of 
gross  Injustice  to  allow  a  sale  of  that  char- 
acter to  stand.  The  court  required  the 
amount  for  which  the  premises  were  sold, 
with  Interest,  to  be  deposited  to  court  foV 
tile  benefit  of  the  purchaser  at  the  aale.  This 
was  all  that  appellants  were  entitled  In  equi- 
ty to  ask.  Indeed,  the  decree  la  fully  sustain- 
ed by  the  role  laid  down  In  Leupold  v. 
KrauBe,  95  HL  448,  where,  In  the  discussion 
of  a  similar  case,  the  court  said:  "If,  by  rea- 
son of  the  irregularity  of  selling  without  hav- 
ing the  homestead  set  off,  the  property  was 
sold  at  a  sacrifice,  complainant  should  per- 
mit the  sale  to  be  set  aside  upon  paymrat  of 
his  judgment^  if  the  parties  interested  In 
the  land  are  willing  to  pay  the  same." 

It  is,  however,  said  the  debt  for  which  the 
premises  were  sold  was  Incurred  for  the  im- 
provement of  the  premises,  and  npon  this 
gi-ound  the  sale  should  be  sustained.  This 
tact  Is  not  set  up  In  the  bill  or  m>ss  bill,  nor 
was  It  proven  on  the  trial.  The  only  evi- 
dence claimed  on  the  argument  to  establlah 
the  fact  Is  that  of  Mrs.  May,  wife  of  com- 
plainant, who  testified,  In  cross-examination, 
that  the  "judgment  obtained  by  Bach  and 
Beckwlth  was  for  work  done  on  our  house." 
When  the  work  was  done,  what  amount  of 
work,  under  what  contract,  or  upon  what 
house,  does  not  appear.  This  was  too  Indefi- 
nite to  establish  the  fact  that  the  judgment 
on  which  the  premises  were  sold  was  a  debt 


IncuTKd  for  the  Imiffovement  of  the  prem- 
ises involved.  But  It  la  said  the  burden  was 
on  complainant  to  prove  that  the  judgment 
was  not  for  a  debt  Incurred  for  the  Improve- 
ment of  the  premises.  This  court  has  h^ 
otherwise.  Stevenson  v.  Marony,  29  lU.  S33, 
and  White  v.  Clark,  8S  lU.  2SQ.  In  the  case 
last  <dted  It  is  said:  "When  the  defendant 
shows  that  he  was  the  head  of  a  family,  la  a 
householder,  and  owned  and  occupied  t^c 
lot  of  ground  as  a  residency  when  the  Ju<^- 
ment  was  rendered  or  the  deed  or  mortgage 
given,  and  the  right  to  claim  the  benefit  of 
the  act  has  not  been  released,  he  has  brought 
himself  prima  facie  within  the  provisions  of 
the  law.  And,  to  overcome  this  prima  fade 
cose,  the  plaintiff  must  show  that  It  falls 
within  some  of  the  exceptions  which  render 
It  liable."  The  court,  In  Its  decree,  upon 
setting  aside  the  sale,  required  the  complain- 
ant to  deposit  with  the  clerk  of  the  court 
$153.6%  the  amount  for  which  tiie  premises 
were  sold,  and  Interest  thoreon,  to  be  paid  to 
the  defendants  at  any  time  they  might  call 
for  the  amount  This  part  of  the  decree  was 
very  favorable  to  the  defendants,  and,  so 
far  as  we  are  able  to  discover,  they  have  no 
Just  ground  of  complaint  The  decree  of 
the  circuit  court  will  be  affirmed.  Affirmed. 


(16ft  ni.  XI) 

riSHIiB  V.  NUBIAN  IRON  ENAMEL  GO. 

^apreme  Court  of  Illinois.    Nov.  9,  1886.) 

ScpRBUB  CoiTHT— Appiai.— TauJ'  ON  IssDB  or 
Vaot. 

Appellate  Coart  Act,  afi  amended  by  Laws 
1887,  p.  157,  provides  that  in  actions  where 
there  was  no  trial  on  an  lasae  of  fact  In  the  low- 
er court,  appeals  and  writs  of  error  shall  lie 
from  the  appellate  courts  to  the  supreme  court 
where  the  nmonnt  claimed  In  the  pleading  ex- 
ceeds Sl.OOO.  Held,  that  in  an  action  for  per- 
sonal fnjaries  In  which  the  damages  claimed 
exceed  $1,000,  and  the  court  directs  a  verdict 
for  defendant,  there  was  a  "trial  on  an  Issue 
of  fact,"  and  an  appeal  to  the  sapreme  court 
does  not  lie. 

Appeal  from  appellate  court,  First  district.  > 
Action  by  Walter  Fisher,  by  Mary  Fisher, 
his  next  friend,  against  the  Nubian  Iron  En- 
amel Company,  for  personal  Injuries,  caused 
by  defendant's  negligence.  From  a  judgment 
of  the  appellate  court  (60  IlL  App.  568),  affirm- 
ing a  Judgment  entered  on  a  verdict  directed 
by  the  court  In  favor  of  defendant,  plaintiff 
appeals.  Dismissed. 

Wilcox  &  Gettys,  fw  appellabt  J.  T.  Bam- 
ra,  for  appellee. 

WILKIN,  J.  Appellant  brought  this  action 
In  the  circuit  court  of  Coc^  county  to  recover 
damages  for  a  personal  Injury  alleged  to  have 
been  received  from  the  negligence  of  the  ap- 
pellee. In  his  declaration  he  claimed  dam- 
ages for  more  than  $1,000.  A  ple»  of  general 
Issue  was  filed,  and  the  case  was  submitted  to 
a  Jury.  After  tiie  plaintiff  had  Introduced  all 
his  evidence,  the  defendant  asked  the  court 
to  Instruct  the  juiy  to  return  a  verdict  for  it 
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which  leqnwt  was  allowed,  and  the  jury  so 
lustructed.  A  rerdlct,  In  obedience  to  that 
instruction,  of  not  guQty,  having  been  return- 
ed by  the  Jury,  Judgment  was  wbaeA  tor 
tbe  defendant  asalnst  the  plalntUf  for  oosta  of 
Butt.  On  appeal  to  the  appellate  court  of  the 
Flist  district  that  Judgment  was  affirmed, 
and  the  plaintiff  below  now  prosecutes  this  ap- 
peal, without  any  certificate  from  the  Judges 
of  Che  apellate  court  that  the  case  involves 
questions  of  law  which  diould  be  passed  up(m 
by  this  court. 

The  Orst  qaestkm  discussed  in  the  briefs  of 
counsel  for  the  respective  parties  is  whether 
this  court  has  JurisdlctfcHi  <tf  the  case.  It  is 
clear  that  under  the  appelate  court  act  aa  It 
existed  prior  to  the  amendment  approved  June 
0,  1887,  the  case  was  not,  as  a  matter  of 
right,  appealable  to  this  court,  the  Judgment 
of  the  circuit  court  being  fw  leas  than  $1,000, 
although  the  amount  claimed  in  tbe  declara- 
tion exceeded  that  amount  Smith  t.  Harris, 
113  HL  136;  Tucker  v.  Board,  151  HI.  BB3,  89 
N.  B.  663.  We  think  it  equally  clear  the 
amendment  referred  to  has  not  changed  the 
law  in  this  respect,  as  applied  to  tbo  facts  of 
this  case.  The  proviso  relied  upon  by  appel- 
lant as  giving  him  the  right  ot  appeal  to  this 
court  Is  as  ftdlows:  "And  provided  further, 
that  In  all  axrtlona  where  there  was  no  trial 
on  an  Issue  of  fact  in  tbe  lower  court  appeals 
and  writs  of  error  shall  lie  from  the  appellate 
courts  to  the  supreme  court;  where  the 
amount  claimed  In  the  pleadings  exceeds  one 
thousand  dollars  ($1,000)."  Iaws  1SS7,  p.  157. 
The  contention  of  counsel  is  tlut  Inasmnch  as 
the  court  below  Instructed  the  jury  to  find  for 
the  defendant  "no  trial  on  an  Issue  of  £act" 
wss  had  In  that  court  and  therefore  the 
amount  diUmed  In  the  declaration  determines 
the  ri^t  ot  appeaL  We  do  not  think  the 
prppoi^tlon  Is  one  admitting  of  discussion. 
Oniat  there  was  a  trial  on  an  Issue  ot  tact  Is 
too  dear  for  argument  AH  that  can  be  said 
Is  that  that  trial  resulted  in  a  finding  against 
the  plaintiff  because  of  a  peremptory  Instruc- 
tion of  the  court  rather  than  from  general  In- 
structtons  aa  to  tbe  law  of  the  case,  deazly, 
no  right  of  appeal  to  this  court  is  gtven.  the 
plaintiff,  except  upon  a  cratiflcate  of  impor- 
tance, as  provided  1^  the  statute,  and  the  ap- 
peal will  be  dismissed.  Dismissed. 


<ies  lu.  117) 

SPENCER  T.  WORLD'S  COLUMBIAN 
EXPOSITION. 

(Snpreme  Conrt  of  Illinois.    Nov.  9,  1896.) 

Ihbolvbnt  Lbsske— Rbceivir — CtoNTiirnANaB  op 
Bosissss— Accept ANCB  of  Leasehold 
FOR  Creditors — Ei.ectio:4. 

1.  A  receiver  was  apitointed  for  an  Insolvent 
corporation  haviog  the  concession  of  an  allotted 
space  within  exposition  grounds  for  restaurant 
parposes  in  consideration  of  a  percentage  of  its 
gross  receipts.  Half  of  tbe  term  remained, 
and  the  conceasion  was  of  itself  the  principal 
thing  of  value  to  the  eredittna.  Under  an  or- 
der of  the  court  the  creditors  conseDting,  the 


receiver  conducted  the  business  which  the  Insol- 
vent had  been  unable  to  continue.  There  was- 
DO  act  of  disaffirmance,  or  notice  that  the  receiv- 
er would  not  be  bound  by  the  contract  of  con- 
cession. He  completed  the  term,  and  received 
the  profits.  Hdd.  that  he  could  not  repudiate 
the  contract  at  the  end  of  the  term,  and  pay 
tbe  exposition  company  on  the  basis  of  a  quan- 
tum meruit  only.    58  111.  App.  637,  affirmed. 

2.  To  biod  the  receiver  it  was  not  necessary 
that  he  should  be  put  to  an  election  by  the  les- 
sor whether,  to  accept  or  refuse  the  leasehold 
for  the  benefit  of  creditors. 

Appeal  from  appellate  court,  First  district 
Appeal  by  Earl  B.  Spencer,  trustee,  from 
an  order  directing  tbe  payment  of  certain 
moneys  to  the  World's  Columbian  Exposi- 
tion In  the  matter  of  the  New  England  Clam- 
bake Company,  Insolvent.  From  an  affirm- 
ance by  the  appellate  court  (58  IlL  App.  637> 
he  further  appeals.  Affirmed. 

The  World's  Columbian  Bxposltlon,  aa  first 
parl7,  and  John  S.  Morris,  as  second  party, 
entered  Into  a  vrritten  contract  of  date 
March  16,  1882,  which,  so  far  as  material  to 
this  controversy,  was  as  follows:  "That  tbe 
said  party  of  the  first  part  (The  Wwld's 
Columbian  Exposition),  for  and  In  considera- 
tion of  the  promises  and  agreements  of  the 
said  party  of  the  second  iwrt  (John  S.  Mor- 
ris), hereinafter  set  forth,  berel^  ivomises 
and  agrees  that  it  will,  and  It  faraeby  doea, 
sec  apart  for  the  exclusive  use  of  the  party 
of  the  second  part  fnm  the  Ist  day  of 
May,  1882,  until  forty-flve  (46)  days  after 
the  dose  of  the  World's  Columbian  Exposi- 
tion, the  following  described  tract  or  pared 
of  land  In  Jackson  Park,  In  the  city  of  Ghi- 
eago,  Illinois,  to  wit  [describing  a  parcel  oC 
land  vrithin  the  Exposition  grounds].  Said 
imrty  of  the  first  i»art  further  agrees  and 
promlaes  that  it  will  permit  said  i»arty  of 
the  second  part  to  erect  and  maintain  on 
said  tract  certain  buildings,  structures,  and 
appurtenances,  and  to  use  the  same  for  the 
purpose  of  this  contract  &nd  to  charge  x>er- 
Bons  who  do  not  hold  A  ticket  for  clambake 
and  other  food  for  admlaslon  to  said  tract 
not  exceeding  10  coits.  If,  in  the  opinion  of 
tbe  chief  of  constmctlon,  the  same  Is  neces- 
sary tor  the  protection  of  the  said  party  of 
the  second  part  from  crowds  or  disorder: 
provided,  that  If  tbe  said  bolder  of  sn  ad< 
mission  ticket,  only,  should,  after  admission, 
purchase  ai^rtnlng,  the  said  admission  fee 
shall  be  credited  upon  the  charge  for  said 
purchase.  The  said  party  of  the  first  part 
promises  and  agreea  that  It  will  conduct  its 
water,  sewerage,  and  steam,  gas,  and  elec- 
tric light  Bystems,  to  said  tract  so  aa  to  en- 
able said  party  of  the  second  part  to  make 
the  necessary  connections  therewith,  and 
will  allow  the  use  of  said  systems  and  of  the 
cfdd-storage  system  on  the  same  basis  as 
given  to  others  holding  similar  rights.  Said 
party  of  the  first  part  also  promises  and 
agrees  that  it  will  permit  said  party  ot  the 
second  part  to  conduct  on  said  tract  what  Is 
known  as  the  'New  England  Clambake,'  and 
to  charge  for  a  clambake  complete.  In  sea- 
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son,  not  exceeding  one  dollar  ($1.00).  [Ttaen 
follow  DumerouB  details  conceroing  the  busi- 
ness to  be  carried  on,  etc.]  The  said  party 
■of  the  first  part  further  promises  and  agrees 
that  It  will  permit  said  party  of  the  second 
part  to  post  without  and  within  said  build- 
ing such  advertising  signs  relating  to  its 
y  -own  business  as  may  be  approved  by  the 
said  chief  of  construction  of  saia  party  of 
the  first  part.  Said  party  of  the  second  part, 
for  and  In  consideration  of  the  promises  and 
agreements  hereinbefore  set  forth,  promises 
and  agrees  that  he  will  erect  and  nmiTitflin 
on  said  tract  all  buildings  and  appnrtenan* 
ces,  with  their  equipment,  called  for  by  this 
•contract,  and  supply  tbem  with  eTeryttalng 
necessary  for  the  purpose  of  carrying  out 
the  same.  •  •  •  The  said  party  of  the 
second  part  promises  and  agrees  that  he 
will  erect  all  said  structures,  and  supply 
them  with  everything  called  for  in  this  con- 
tract, and  conduct  the  business  therein  at 
Ills  own  exi>ense;  and  it  Is  understAod  by 
■and  between  the  parties  hereto  that  said  par- 
tj  of  the  first  part  Is  not  to  be  liable  for  any 
Indebtedness  incurred  by  said  party  of  the 
second  part  In  and  about  the  mattm  and 
things  hereinbefore  provided  for.  •  •  • 
flald  party  of  the  second  part  promises  and 
Agrees  that  he  will  fiUthfuDy  account  for 
■and  pay  over  to  the  said  party  of  the  first 
part  twenty-five  (25)  per  cent,  of  all  his  gross 
receipts  under  this  contract,  settlements  to 
be  had  and  payment  to  be  made  each  day 
for  the  previous  day's  business,  at  such 
times  as  shall  be  designated  by  the  party 
of  the  first  part  Said  party  of  the  second 
part  promises  and  agrees  tliat  the  method  of 
Issuing  and  selling  tickets,  and  collecting 
admissions  and  of  tickets,  and  of  arriving  at 
the  amount  of  the  gross  receipts  of  the  said 
party  of  the  second  part  hereunder,  shall  be 
such  as  are  approved  by  the  said  party  of 
the  first  part,  which  may  prescribe  the  same, 
should  it  so  elect.  Said  party  of  the  second 
part  also  pnmilses  and  agrees  that  he  wlU 
keep  full  and  true  accounts  of  all  the  here- 
Inmentioned  receipts,  and  that  said  account 
shall  be  open  to  Inspection  by  said  party  of 
the  first  port,  through  Its  officers  or  agents, 
at  any  time  during  business  hours.  •  •  • 
It  Is  understood  by  and  between  the  parties 
hereto  that  a  corporation  may  be  organized, 
to  which  corporation  this  contract  may  be 
assigned,  and  which  corporation,  upon  ac- 
cepting said  agreement,  wlU  succeed  to  all 
the  rights  and  privileges  and  assume  all  the 
obligations  of  the  sold  party  of  tne  second 
part  hereunder,  but  said  party  of  the  sec- 
ond part  shall  not  be  released  from  said  ob- 
ligations; and  that  this  contract,  nor  any 
part  thereof,  shall  not  be  otherwise  assign- 
ed, transferred,  sublet,  or  disposed  of,  and 
any  other  assignment,  transfer,  subletting, 
or  disposition  thereof  shall  be  void."  Early 
In  May,  1893,  the  New  England  Clambake 
<3ompany  was  Incorporated,  and  acquired 
the  clambake  concession  and  contract  from 


Morris  by  asslgnmrat  For  the  purpose  of 
raising  money  to  carry  on  Its  business,  it 
made  two  trust  deeds  upon  Its  property  then 
owned  and  afterwards  to  be  acquired  to  ap- 
pellant, as  trustee,  to  secure  $100,000  of  its 
bonds.  This  company  carried  on  the  busi- 
ness under  the  contract  until  August  8, 1883, 
when  appellant  took  possession,  under  a  pro- 
vision In  the  trust  deeds,  of  all  the  property 
and  effects  of  the  company,  and  retained  pos- 
session until  the  next  day,  when  the  £lq- 
ultable  Trust  Company  was  appointed  re- 
ceiver, and  took  possession,  the  said  trustee 
consenting  thereto,  under  a  bill  In  chancery 
filed  by  certain  Judgment  creditors  of  the 
clambake  company.  The  order  appointing 
sold  receiver  provided,  among  other  things, 
as  follows:  "It  is  ordered  that  the  Equita- 
ble Trust  Company  be,  and  It  Is  hereby,  ap- 
pointed receiver  of  all  the  property  and  as- 
sets of  the  New  England  Clambake  Compa- 
ny, with  the  usual  powers  of  receivers  in 
such  cases;  and  that  said  receiver  proceed 
at  once  to  take  possession  of  all  the  proper- 
ty of  said  company,  and  reopen  its  said 
restaurant  at  the  World's  Fair,  and  con- 
tinue, until  further  order  of  court,  to  con- 
duct the  business  thereof  as  near  as  may 
be  In  the  manner  in  which  It  has  been  here- 
tofore conducted,  and  for  that  purpose  to 
make  such  purchases  and  employ  such  help 
as  may  seem  needfuL  It  Is  further  ordered 
that  said  S[)encer  do  forthwith  deliver  up 
to  said  receiver  the  possession  of  said  res- 
taurant, and  of  all  other  property  of  said 
company  held  by  him  under  said  mortgages 
or  trust  deeds,  without  prejudice  to  any 
rights  he  may  have  by  virtue  of  such  pos- 
session, but  all  bis  rights  shall  be  preserved 
to  the  same  extent  as  if  he  had  retained 
bis  said  poBsessIon."  The  receiver  carried 
on  the  business  and  retained  possession  of 
the  property  thus  acquired  until  the  close  of 
the  Exposition  In  the  fall  of  18^,  and  had 
so  acquired  the  gross  receipts  from  the  busi- 
ness, $57,974.95.  Appellee  claimed  25  per 
cent.,  or  $14,493.74,  of  these  gross  receipts, 
under  said  contract,  and  filed  Its  interven- 
ing petition  In  the  said  cause  in  the  circuit 
court  wherein  said  receiver  was  appointed 
for  an  order  directing  the  receiver  to  pay  to 
It  said  amount  The  order  was  made  as 
prayed  for,  and  has  beoi  affirmed  on  appeal 
to  the  appellate  court,  and  appellant  now 
prosecute  this  appeal  to  reverse  that  order. 

WUltts,  Cose  &  Odell,  for  appellant.  Walk- 
er &  Eddy,  for  appellee. 

CARTER,  J.  (after  stating  the  &cts).  We 
agree  with  the  appellate  court  in  holding  that 
the  c(mtnu!t  between  appellee  and  Moirls, 
and  which  he  assigned  to  the  New  England 
Clambake  Company,  partocdc  of  the  nature 
of  a  lease  by  which  a  certain  space  tn  the 
World's  Fair  Grounds,  50  by  2S0  feet,  wsa  set 
apart  to  the  clambake  company,  to  be  used 
b^  it  tor  a  restaurant,  vadet  tha  condltiouB 
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specified,  during  the  continuance  of  the  Exi>o- 
sltion,  for  the  stipulated  price  or  rental  of  25 
per  cent,  of  the  gross  receipts.  "When  appel- 
lant, as  trustee  under  the  two  deeds  of  trust 
executed  by  the  company,  took  possession  of 
the  property,  effects,  and  premises  on  the  8th 
day  of  August,  atwut  one-half  of  the  term  had 
expired,  and  the  company  was  then  in  ar- 
rears to  appellee  to  the  amoxmt  of  $2,763.85. 
The  Equitable  Trust  Company,  on  August  9th, 
under  a  bill  filed  by  judgment  creditors  of 
the  clambake  company,  was  appointed  receiv- 
er, and  by  order  of  the  court  and  consent  of 
api>ellant  took  possession  of  the  premises,  and 
of  all  the  property  and  effects  then  in  the 
hands  of  appellant  as  trustee.  It  Is  not,  of 
course,  claimed  that  the  receiver,  by  the  mere 
fact  of  its  appointment  and  taking  possession, 
became  bound  to  perform  the  contract;  but 
the  question  is  whether,  after  it  had  taken 
possession,  and  under  the  order  of  the  court 
carried  on  the  business  as  It  had  theretofore 
been  carried  on  by  the  insolvent  company, 
until  the  end  of,  the  term,  and  received  all 
the  t>enefits  and  profits  of  the  contract  from 
thenceforward,  it  should  not  also.  In  view  of 
the  circumstances  shown  in  the  record,  be  re- 
quired to  assume  the  burdens  and  pay  the 
Btipnlated  price  for  the  part  of  the  term  it  so 
carried  on  the  business  and  received  the  re- 
ceipts. The  total  gross  receipts  of  the  re- 
ceiver were  $57,974.95,  and  the  court  ordered 
that  one-fourth  of  this  amount  be  paid  to  ap- 
pellee, but  refused  to  order  the  receiver  to 
make  good  out  of  this  fund  the  default  of  the 
Insolvent  company.  It  Is  difficult  to  see  any 
just  grounds  on  which  to  base  objections  to 
this  order.  But  appellant  Insists  that.  If  the 
receiver  was  bound  to  pay  anything.  It  was 
bound  to  pay  only  a  reasonable  compensation 
for  the  privileges  enjoyed,  and  was  In  no 
wise  bound  by  the  price  stipulated  In  the  con- 
tract; and  insists  that  It  is  shown  by  the 
pleadings  upon  which  the  question  arises  that 
the  contract  price  was  unreasonable  and  ex- 
cessive, and  that  the  court  erred  In  refusing 
to  refer  the  cause  to  the  master  to  take  proof 
as  to  the  reasonable  value  of  the  prlvll^es 
the  receiver  enjoyed.  This  position  cannot 
be  sustained  on  this  record.  The  contract 
with  the  appellant  was  the  principal  thing  of 
value  in  the  assets  of  the  company,  and  Its 
value  consisted  in  the  continuance  of  the  use 
of  the  premises  set  apart  and  of  the  privileges 
conceded  by  the  contract.  This  was  recog- 
nized by  the  bill  under  which  the  receiver 
was  appointed,  and  it  seems  to  have  been  one 
of  the  purposes  of  the  bill  to  continue  the 
contract  in  force,  and  prevent  the  discontinu- 
ance of  the  business  nnder  it,  and  the  closing 
up  of  the  restaurant.  It  contained  this  alle- 
gation: "And  your  orators  show  that  the  cred- 
itors of  the  said  company  are  pressing  it  for 
payment,  and  especially  the  World's  Colum- 
bian Exposition  is  demanding  Immediate  pay- 
ment of  certain  sums  claimed  to  be  due  it 
from  the  said  clambake  company,  and  Is 
Uureatenliig  to  dose  iq>  the  reatanraut  and  the 


business  of  said  clambake  company  for  want 
of  such  payment;  and  your  orators  show  that, 
if  said  restaurant  is  closed,  the  said  clambake 
company  has  no  substantial  assets  with  which 
Its  indebtedness  can  be  paid.  If  a  receiver  la 
appointed,  and  allowed  to  conduct  and  close 
out  said  business,  and  reduce  Its  assets  to 
money  In  due  course,  your  orators  believe  that 
a  lai^e  part,  if  not  the  whole,  of  the  Indebt- 
edness of  said  company  wilt  be  paid."  And 
this  prayer:  "That  a  receiver  may  be  ap- 
pointed of  the  property,  assets,  and  estate  of. 
said  company,  who  shall  take  possession 
thereof,  and  convert  the  same  Into  money, 
and  distribute  the  same  according  to  law;  and 
in  the  meantime,  for  the  purirase  of  more  ef- 
fectually realizing  the  proper  returns  from 
such  assets,  the  said  receiver  may  be  author- 
laed,  by  a  further  order,  of  court,  to  conduct 
and  manage  the  business  of  said  New  Eng- 
land Clambake  Company,  and  keep  said  res- 
taurant and  clambake  in  operation;  that  an 
Injunction  may  issue,  pursuant  to  the  practice 
in  this  court,  enjoining  all  parties  from  inter- 
fering with  said  receiver  or  his  possession," 
etc  And  In  the  order  of  the  court  appointing 
the  receiver,  among  other  things,  was  the  fol- 
lowing: "And  that  said  receiver  proceed  at 
once  to  take  possession  of  all  the  property  of 
said  company,  and  reopen  its  said  restaurant 
at  the  World's  Fair,  and  to  continue,  until  the 
further  order  of  the  court,  to  conduct  the  busi- 
ness thereof  as  near  as  may  be  In  the  manner 
m  which  it  has  been  heretofore  conducted,  and 
for  that  purpose  to  make  such  purchases  and 
employ  such  help  as  may  seem  needfuL"  Ap- 
pellant,  who  was  then  In  possession  as  trustee 
under  the  deeds  of  trust,  was  not  hostile  to 
these  proceedings,  but  consented  thereto,  and 
voluntarily  delivered  possession  to  the  re- 
ceiver, with  a  provision  in  the  order  that  all 
his  rights  should  be  preserved  to  the  same 
extent  as  if  he  had  retained  possesslwa.  It 
was  not  by  any  of  the  parties  at  that  time 
suggested  to  the  court  that  the  contract 
price  was  excessive,  and  that  the  receiver 
ought  not  to  continue  the  business  on  the 
same  basis  as  it  had  been  carried  on  by  the 
Insolvent;  nor  did  the  receiver,  in  any  of 
bis  reports  to  the  court,  make  any  complaint 
of  the  contract  Nothing,  however,  was  paid 
to  appellant,  although  the  receiver  paid  all 
the  rest  of  the  expenses  of  the  receivership; 
and  appellee,  on  September  14th,  filed  its  inter- 
vening petition  for  an  order  directing  the  re- 
ceiver to  pay  the  percentage  stipulated  in 
the  contract.  The  petition  was  answered  by 
appellant  on  the  16th  of  October,  and  the  al- 
legation In  the  petition  that  the  receiver  was 
authorized  by  the  court  to  conduct  the  busi- 
ness under  the  contract  was  .then  denied; 
and  for  the  first  time,  so  far  as  the  record 
discloses,  the  position  was  taken  that  the 
percentage  reserved  in  the  contract  was  un- 
reasonable and  unfair  to  the  other  creditors; 
and  it  was  not  until  after  the  close  of  the 
Exposition,  and  then  by  amendment  to  the 
answer,  that  It  was  alleged  or  clolmfd  that- 
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the  contract  price  was  in  excess  of  the  rea- 
sonable value.  By  this  amendment  it  was 
alleged  "tliat  said  percental  is  greatly  In 
excess  of  the  fair  and  reasonable  value  of 
the  premises  and  privileges  used  and  enjoy- 
ed by  said  receiver  for  the  conduct  of  said 
restaurant  business."  It  would  seem  that 
from  such  a  state  of  facta  all  parties  must  at 
the  time  have  understood  that  the  receiver, 
under  the  order  of  the  court,  had  elected  to 
perform  the  contract  undertaken  by  the  clam- 
bake company,  and  to  realize  and  take  for 
the  benefit  of  Its  creditors  all  there  was  of 
valne  to  them  to  be  derived  from  such  per- 
formance. The  general  principle  contended 
for  by  appellant,  that  a  receiver  has,  subject 
to  the  order  of  the  court,  the  right  to  elect 
whether  he  will  perform  the  contract  or  not, 
and  Is  entitled  to  a  reasonable  time  after 
taking  possession  in  which  to  make  such 
election,  is  not  denied.  It  is  so  laid  down  by 
many  authorities.  Quincy,  M.  &  P.  R.  Oo.  v. 
Humphreys,  145  U.  S.  82,  12  Sup.  Ot.  787; 
St  Joseph  &  St.  L.  R.  Co.  v.  Humphreys,  145 
U.  a  105.  12  Sup.  Ct.  795;  Park  v.  Ralb^ad 
Co..  57  Fed.  799;  New  York,  P.  &  O.  R.  Oo. 
V.  New  Tork,  L.  E.  &  W.  R.  Co.,  58  Fed. 
268;  United  States  Trust  Co.  v.  Wabash  W. 
Ry.  Co.,  150  U.  S.  287.  14  Sup.  Ct.  86;  Cen- 
tral Trust  Oo.  V.  Wabash,  St.  L.  &  P.  Ry. 
Oo.,  34  Fed.  259.  See,  also.  Express  Co.  v. 
Railroad  Co.,  99  U.  S.  191;  Ellis  v.  Railroad 
Co.,  107  Mass.  1;  In  re  Metz,  6  Ben.  671,  Fed. 
Cas.  No.  9,509;  In  re  Hamburger,  12  N.  B.  R. 
277,  Fed.  Cas.  No.  5,975;  In  re  Lynch,  7  Ben. 
26,  Fed.  Cas.  No.  8,634.  But  we  have  been 
referred  to  no  cases  holding  that,  where  the 
lease  or  contract  Is  of  itself  a  thing  of  value 
to  the  creditors,  and  the  receiver,  under  the 
order  of  the  court,  takes  possession  of  the 
premises,  and  conducts  the  business  which 
the  insolvent  had  been  unable  to  continue, 
,and,  without  any  act  of  disaffirmance  or 
notice  that  he  would  not  be  bound  by  the 
contract,  completes  the  term,  and  receives 
profits',  and  all  the  benefits,  from  such  poB< 
session  and  continuance  of  the  business,  the 
receiver  may  then  repudiate  the  contract, 
and  pay  only  on  the  basis  of  a  quantum 
meruit. 

It  Is,  however,  contended  by  appellant  that 
the  receiver  was  not  his  receiver,  or  one  ap- 
pointed on  his  application,  and  that  the  les- 
sor must  himself  be  the  actor  in  such  cases, 
and  must  put  the  receiver  to  his  election, 
and  that,  unless  he  does  so,  the  receiver  la 
bound  to  pay  only  the  reasonable  value;  and 
in  support  of  this  projjosltlon  cites  some  of 
the  cases  above  mentioned.  We  shall  not 
stop  here  to  analyze  these  cases,  but  an  ex- 
amination will  show  that  they  do  not  sus- 
tain the  proposition  insisted  on  by  appellant 
to  the  extent  that  In  all  cases,  or  under  facts 
similar  to  those  In  the  ease  at  bar.  the  re- 
ceiver will  not  be  bound  by  the  terms  of  the 
lease  unless  put  to  his  election  by  the  lessor. 
As  was  said  by  this  court  In  Smith  v.  GkK>d- 
man.  14B  IlL  81.  36  N.  B.  asi.  in  reference  to 


an  assignee  under  the  act  concerning  volun- 
tary assignments:  "The  assignee  Is  entitled 
to  a  reasonable  time  in  which  to  ascertain 
whether  the  lenRehoid  estate  can  be  made 
available  for  the  benefit  of  creditors  or  not. 
•  *  •  There  is  not  entire  uniformity  of  de- 
cisions as  to  when  the  assignee  will  be  held 
to  have  accepted  the  lease,  and  bound  him- 
self to  perform  its  covenants,  and  no  general 
rule  can  be  laid  down  aa  to  the  effect  of 
specific  acts  of  the  assignee  In  determining 
whether  there  has  been  an  election  to  take 
the  leasehold  as  a  part  of  the  assigned  prop- 
erty. An  examination  of  the  adjudged  cases 
is  valuable  only  as  fixing  the  general  princi- 
ple by  which  the  case  is  to  be  governed, 
which  would  seem  to  be  that  the  assignee 
will  not  be  held  to  have  accepted  the  lease 
unless  it  be  shown  that  he  has  done  so  ex- 
pressly, or,  by  unequivocal  acts  Inconsistent 
with  the  right  of  entry  by  the  landlord,  has 
Indicated  on  election  to  appropriate  the  lease- 
hold estate."  No  reason  Is  perceived  yrhy 
the  receiver  may  not  either  expressly  elect, 
or  by  unequivocal  acts,  inconsistent  with  the 
right  of  entry  by  the  landlord,  indicating  an 
election  to  appropriate  the  leasehold  estate, 
be  held  to  have  done  so  impliedly,  withoirt 
any  act  on  the  part  of  the  landlord  what- 
ever putting  the  court  or  receiver  to  an  elec- 
tion. Under  the  facts  shown  by  this  record, 
it  would  be  Inequitable  to  allow  the  receiver, 
or  appellant  for  the  receiver,  to  repudiate 
the  contract;  and  the  courts  below  were  cor- 
rect in  holding  that  the  receiver  must  be  held 
to  have  elected  to  adopt  the  contract. 

In  view  of  the  above-recited  facts  we  do 
not  deem  it  imi>ortant  whether  api>eliee  had 
a  right  of  re-entry  or  not  for  nonpayment  of 
the  percentages  reserved  in  the  contract,  or 
whether  or  not  It  had  the  right  to  declare  a 
forfeiture;  for,  if  the  receiver,  by  the  con- 
sent of  the  creditors,  elected  to  take  the 
place  of  the  Insolvent,  and  to  perform  the 
contract  for  the  remainder  of  the  terra,  and 
did  so,  receiving  the  benefits  therefrom,  a 
court  of  equity  would  not  permit  its  said  re- 
ceiver, at  the  end  of  the  term,  when  It  would 
be  too  late  for  the  othCT  party  to  take  any 
action  it  might  think  proper  for  the  protec- 
tion of  its  own  interests,  to  say  that  it  had 
not  assumed  the  obligation  to  pay  at  the  con- 
tract price.  The  judgment  of  the  appellate 
court  is  affirmed.  Judgment  affirmed, 

on  III.  518) 

SHEFFER  V.  WILLOUGHBY  et  al. 

(Supreme  Court  of  Illinois.    Nov.  9,  189G.) 

Nroligsncb  or  Rbbtattrakt  Kbepbu— Bukdes  of 
Proof. 

1.  In  an  action  agaloBt  a  restaurant  keeper 
for  damages  for  Diligently  furnisliing  plaintiff 
with  nQwholesome,  poisonous  food,  whereby 
plaintiff  became  sick,  etc,  the  plaintiff  testified 
that  she  waa  served  with  an  oyster  stew,  and 
that,  after  eating  a  portion  thereof,  she  became 
Hi,  and  so  continued  for  several  wc^kg;  that  her 
symptoms  were  those  of  copper  poisoning;  and 
that  the  oyster  stew  was  cooked  In  a  copper 
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l:ettle.  Bad,  that  the  eTidence  was  iasufiScient 
to  throw  the  burden  on  defendant  to  relieve 
himself  of  the  imputation  of  negligence. 

2.  The  keeper  of  a  restaurant  is  not  subject 
to  the  nile  of  law  making  innkeepers  piima 
facie  llahle  for  injuriea  to  their  guests.  61  IlL 
App.  263,  affirmed. 

Appeal  from  appellate  court,  First  district. 

Action  by  Ma^g^e  StaefCer  against  Charles 
L.  WUloughby  and  David  K.  HIU  to  recover 
damages  for  Injnrles  resulting  from  eating 
poisonous  food  in  defendants'  restaurant.  A 
Judgment  for  defendants  having  been  affirm- 
eU  by  the  appellate  court  (61  111.  App.  268). 
plaintiff  appeals.  Affirmed. 

This  wu  an  action  on  the  case  brought  bjr 
appellant  against  appellees  to  recover  dam- 
ages tor  Injuries  resulting  to  the  appellant 
from  eating  an  oyster  stew  served  by  tbem 
in  th^  restaurant  ha  Chicago  on  the  5tta  day 
of  February,  1891.  It  was  allied  in  the 
declaration  that  the  defendants  were  the  pro- 
pnenws  of  a  public  restaurant  known  as  the 
"Boston  Oyster  House,**  furnishing  to  pa- 
trons, among  other  things,  oyster  stews; 
that  on  the  5th  of  February,  1801,  they  re- 
ceived the  plaintiff  as  a  guest  and  patron, 
and  furnished  to  her  a  certain  dish  of  food, 
iLnown  as  an  "oyster  stew,**  for  a  certain 
charge  paid  \jy  plaintiff,  and  It  then  became 
the  duty  of  the  defendant  to  carefully  pre- 
pare the  stew,  of  healthy  and  wholesome 
material,  yet  the  defendants,  disregarding 
their  duty  In  this  behalf,  did  carelessly,  neg- 
ligently, and  Tinskillfuliy,  and  through  the 
carelessness,  negligence,  and  nnskUlfnlness 
and  deJtenlt  of  the  defendants  and  their  serv- 
ants, and  for  want  of  due  care  and  attention 
to  their  duty,  prepare  and  deliver  to  the 
pliUntiff,  to  be  by  her  eaten,  an  oyster  stew 
that  was  not  good  or  wholesome,  but  delete- 
rious, dangerous,  and  poisonous;  that  the 
idaintlff,  though  using  all  due  care,  and 
without  fault,  then  and  there  ate  the  stew, 
and  Immediately  thereafter,  and  as  the  im- 
mediate and  direct  consequence  thereof,  and 
of  said  negligence  and  carelessnoss  of  the 
defendants,  became  and  was  poisoned  and 
became  alcK  and  was  sick,  and  suffered  ter- 
rible bodily  Injury,  and  endured  great  phys- 
ical and  mental  pain,  and  became  perma- 
nently injured,  and  was  obliged  to  and  did 
hiy  out  and  expend  large  sums  of  money  In 
endeavoring  to  get  healed,  and  claiming  dam- 
ages. It  appears  from  the  evidence  intro- 
duced by  plaintiff  that  she  on  the  morning 
of  February  B,  1899,  being  then  in  good 
health,  accompanied  by  her  friend  Mrs. 
Thompson,  left  her  home  In  Chicago,  and 
si^nt  the  forenoon  In  shopping,  and  about 
12  o'clock  entered  the  restaurant  of  the  de- 
fendants. Each  ordered  a  stew;  Mrs.  Thomp- 
son eating  hers;  the  plaintiff  eating,  accord- 
ing to  her  testimony,  only  the  broth  of  her 
stew.  While  eating  the  oysters,  Mrs.  Thomp- 
son observed  a  peculiar  taste  In  her  mouth,— 
as  she  described  It,  ''a  brassy  taste."  This 
was  observed  soon  after  beginning  to  eat. 


and  again  about  the  time  of  finishing.  Some 
oystors  being  left  hi  the  plalntlfTs  dish,  the  la- 
dies obsfflved  that  they  were  green,  and  call- 
ed the  attention  of  the  waiter  to  the  fact. 
He  insisted,  however,  that  the  oysters  were 
all  right.  After  finishing  their  meal,  they 
paid  for  the  oysters  and  left  the  restaurant. 
As  soon  as  they  got  on  the  steps,  Mrs. 
Thompson  b^n  to  fe^  sick,  and  both  went 
across  the  street  to  a  physician's  office.  Be- 
fore leavli^  the  restaurant  they  wrapped 
two  of  the  oysters  in  a  piece  of  paper,  and 
showed  them  to  the  doctor.  At  the  doctor's 
office  plaintiff  was  taken  sick;  was  In  great 
agony  and  pain;  had  burning  sensation  and 
hot  feeling;  was  sick  and  faint.  An  emetic 
was  given  to  each,  and  they  remained  In  tbe 
office  some  time;  Mrs.  Thompson  becoming 
materially  better;  Mrs.  Sheffer  Improving  so 
that  they  were  able  to  start  home.  On  the 
street  car,  going  home,  plaintiff  was  taken 
worse.  She  was  bloated,  and  her  clothes  had 
to  be  opened.  She  was  removed  to  the  i^t- 
form  of  the  car,  and  then  to  a  drag  store. 
After  remaining  in  the  drug  store  for  some 
time,  she  was  removed  to  her  home,  at  State 
and  Thirty-Seventh  streets,  wheze,  from  her 
sickness,  she  was  confin^  to  her  bed  tot 
some  three  weeks.  The  evidence  tends  to 
show  that  she  has  never  recovered  from  her 
sickness.  It  also  appeared  that  from  eight 
to  nine  hundred  oyster  stews  were  served  in 
the  restaurant  during  Uie  noon  hour.  At  the 
close  (tf  plaintiff's  evidence,  the  court,  at  the 
request  of  the  defendants.  Instructed  the  jnry 
to  return  a  verdict  In  favor  of  the  defend- 
ants, and  It  Is  claimed  that  the  court  ^red  la 
giving  this  Instruction. 

Edwin  F.  Abbott,  for  appellant  Duncan 
&  Gilbert,  for  appellees. 

CRAIG.  J.  (after  stating  the  facts).  Wheth- 
er the  plaintiff  became  sick  from  eating  the* 
oyster  stew  at  the  defendante*  restaurant 
was  a  question  for  the  jury,  and  while  the 
evidence  produced  by  plaintiff  that  eight  or 
nine  hundred  p«sons  were  served  with  oys- 
ter stews  at  the  same  time  and  places  none 
of  whom  became  sick,  would  seem  to  be  a 
strong  circumstance  tending  to  establish 
that  the  plaintiff's  sickness  was  attributa- 
ble to  other  causes,  yet  we  are  inclined  to  the 
opinion  that.  If  plaintiff  had  made  out  her 
case  In  other  respects,  It  would  have  been 
the  duty  of  the  court  to  submit  tbls  question 
to  the  jury.  It  will  be  observed  that  the 
plaintlfl,  in  her  declaration,  averred  that  the 
defendants,  as  restaurant  keepers,  served 
appellant  with  oysters,  and  "carelessly,  neg^ 
llgently,  and  unskUIfully,  and  through  care- 
lessnras,"  did  "deliver  to  the  plaintiff,  to  be 
by  her  eaten,  an  oyster  stew  that  was  not 
good  or  wholesome,  but  deleterious,  dango- 
ous,  and  poisonous,"  etc.,  whereby  sf  peHant 
became  sick.  This  was,  no  doubt,  regarded 
by  the  plaintiff  as  a  material  averment;  and 
It  was  a  material  averment,  one  uiKin  whldi 
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Uie  right  of  recoTei7  of  appellant  rested; 
and,  unlesa  the  ertdence  fairiy  toided  to  es- 
tabllsb  negligence  on  the  part  of  the  defend- 
ants, plaintiff  could  not  recover.  Bnt  it  la 
Bald  In  the  aigoment  that  Innkeepen  are 
prima  facie  liable  for  losses  which  happen 
to  the  goods  of  their  guests  and,  on  the 
same  principle,  restaurant  beepers  shonld  be 
prima  f^e  liable  for  Injnry  resulting  from 
unwholesome  food  Cumlshed  by  them.  The 
law  to  weU  settled  that  the  keepers  of  pub- 
lic inns  are  required  to  safely  keep  the  prop- 
erty ot  thdr  guests,  and  in  case  such  prop^ 
erty  la  lost  the  Innkeeper  can  only  relieve 
himself  from  liability  proving  that  the 
loss  occurred  without  any  fault  on  hte  part, 
or  that  the  loss  occurred  through  the  fault 
of  hla  guest;  and  the  burden  of  proof  to  ex* 
onerate  the  Innkeeper  Is  upon  himself,  for 
the  reason  that  the  law,  In  the  first  instance, 
win  attribute  the  loss  to  his  deifault  John- 
son V.  Blchardson,  17  111.  301.  As  respects 
the  goods  of  a  guest,  which  he  takes  with 
him  when  he  stops  at  an  Inn,  the  Innkeeper 
Is  practically  an  insurer;  and,  where  an 
action  is  brought  to  recover  for  goods  lost, 
the  guest  is  only  required  to  show  the  ex- 
istence of  the  relation  of  Innlueper  and 
gues^  and  the  loss,  to  authorise  a  recovery. 
But  as  to  food  served  at  a  restaurant,  such 
as  oysters,  ice  cream,  and  the  like,  we  are 
not  aware  that  a  similar  rule  estatdlshlng  Ila- 
Ulity  ever  existed.  There  Is  no  similarity 
between  the  two  cases,  and  the  principle  that 
governs  one  does  not  apply  to  the  other.  If 
a  person  ke^ng  a  public  restaurant  fails 
to  exercise  ordinary  care  in  furnishing  food 
to  his  patrons,  and  damage  results,  he  would 
be  liable  if  his  business  should  be  conduct- 
ed In  a  careless  or  n^llgent  manner,  and 
through  such  negllgmce  a  patron  is  Injured, 
the  proprietor  of  the  restaurant  should  be 
held  liable.  But,  where  an  action  is  brought 
to  recover  damages,  the  burden  is  upon  the 
person  bringing  the  action  to  establish  care- 
lessness or  n^Ugence. 

Appellant  claims  that,  having  proven  that 
she  ate  the  oyster  broth  at  the  defendants' 
restaurant,  and  In  consequence  became  sick, 
her  case  to  made  out,  or  at  least  the  bur- 
den  of  proof  Is  shifted  on  the  defendants. 
If  thto  rule  was  adopted,  the  plaintiff  would 
be  relieved  from  proving  the  most  Important 
element  of  her  declaration,  the  negligence  of 
defendants,  which  to  really  the  foundation 
of  the  action.  This  would,  in  effect,  make 
the  restaurant  keeper  an  Insurer.  Such  a 
rule  Is  not  correct  In  principle,  nor  has  It 
been  sustained,  so  far  as  we  are  advised, 
by  any  resiiectaUe  authority.  In  Wledeman  v. 
Keller,  58  HL  App.  382,— a  case  dted  by  appe- 
lant,—where  the  plaintiff  brought  an  action 
against  a  retail  dealer  In  meats  to  recover 
damages  resulting  from  eating  iwrk  con- 
taining trichlnee,  sold  to  him  by  the  dealer. 
In  deeding  the  case  the  court  held  that 
when  a  vendor  of  provisions  has  no  notice 
tt,  and  cannot  by  the  exercise  ot  reasonable 


00.  T.  OATUK.  255 

or  ordinary  care,  ascertain,  the  unwhole- 
someness  or  unsound  condition,  there  is  no 
Implied  warranty  of  the  soundness  of  provi- 
sions not  pnipared  or  manufactured  by  such 
vendor.  Here  ihere  to  no  pretense  that  the  de- 
fraidant  manufactured  elth«  the  oystens  m 
the  milk,  the  two  ingredients  of  the  oyster 
1  stew,  and,  under  the  rule  laid  down  in  tiiecase 
cited,  there  could  be  no  Uablllty.  Appellant 
has  cited  Van  Bracklin  v.  Fonda,  12  Johns. 
467,  aa  authwlty.  But  that  was  an  action 
brought  against  a  person  for  selling  a  quar- 
ter of  beef  as  good  and  sound,  when  it  was 
bod  and  unwholesome;  but  it  was  proven 
that  the  vendor  knew  when  he  sold  tlie  beef 
that  It  was  diseased,  and,  while  the  rule  ItUd 
down  in  that  case  to  proper,  under  the  facts, 
it  has  no  application  to  this  case.  Hare  the 
platnUff  called  bnt  one  witness  to  prove  neg- 
ligence or  carelessness  on  the  part  of  the 
defendants,  and,  upon  an  Kamlnatlon  of  the 
evidence  of  the  witness,  it  will  be  found  that 
the  evidence,  when  fairly  considered,  does 
not  tend  to  show  that  the  def^dants  were 
guilty  of  any  negligence. carelesuiess. 

As  the  plaintiff  failed  to  Introduce  any  evi- 
dence tending  to  prove  the  most  material 
averment  of  her  declaration,  the  instruction 
of  the  court  to  find  for  the  defendants  was 
correct  The  Judgment  of  the  appellate  court 
win  be  affirmed.  Affirmed. 


(168  111.  2S6) 

TRADHRB'  INS.  CO.  et  aL  v.  OATLIN. 
(Supreme  Court  of  Illinois.    Nov.  9,  1896.) 
ImnxATfcB— CoNDiTioyB  or  FoLiOT— Ihgrsabb  or 
Ui8X~Effect  or  CaASOsa  tv  Fsop- 
BKTT— Evidb:tcb. 

1.  It  Is  the  settled  law  of  the  state  that,  un- 
der provisions  in  an  insnrance  policy  that  It 
shall  be  void  In  case  of  a  chanxe  made  in  the 
propoty  IncreoaiDg  the  hazard,  if  snch  changes 
are  made  but  the  policy  has  not  been  declared 
forfeited,  and  the  changed  conditions  cease  to 
exist,  leaving  the  risk  no  more  bazardons  t^n 
before,  the  policy  again  becomes  In  force.  69 
HI.  Apn.  162,  affirmed. 

2.  Whether  changes  made  In  insured  property 
In  devoting  it  to  a  different  and  more  hazardous 
use,  which,  however,  had  been  discontinued,  af- 
fected the  risk  at  a  subsequent  time  when  a  loss 
occurred,  is  a  qaestion  of  fact,  on  which  the 
testimony  of  expert  witnesses  is  admissible; 
and  the  effect  ot  the  changed  condition  on  the 
rate  of  premium  which  wonld  he  charged  by 
underwriters  generally  for  the  insurance  of  the 
property  may  be  shown  as  bearing  on  the  Issue, 
though  it  is  not  conclusive.  60  111.  App.  162, 
reversed. 

Appeal  from  appellate  court,  Second  dis- 
trict 

Actions  by  Thomas  D.  Oatlln  against  the 
Traders'  Insurance  Company  and  the  Na- 
tional Fire  Insurance  Company  to  recover  on 
Insurance  policies.  Judgments  for  plaintiff 
were  affirmed  by  the  appellate  court  (59  HI. 
App.  1G2),  and  defendants  appeal.  Reversed. 

This  record  1b  brought  to  this  court  seeking 
to  reverse  the  Judgment  of  the  appellate  court 
of  the  Second  district,  in  which  the  Judg- 
ment of  the  cbcnlt  court  of  Will  county  was 
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affirmefl  In  two  cases  wberein  a  Judgment 
was  rendered  In  favor  of  appellee  against  tbe 
appellants  Beverally  for  $3,014.08  each.  In 
January,  1803,  appellees  requested  each  of 
the  appellants  to  Issue  policy  of  Insurance 
upon  certain  property  described  as  follows: 
"$160  on  the  frame  granary,  with  shingle 
roof,  situated  about  one  hundred  and  fifty 
feet  from  above-described  carriage  house  [re- 
ferring to  a  building  which  was  not  destroyed, 
and  which  Is  not  to  controversy  here];  $160 
on  boiler  and  engine,  machinery,  shafting, 
and  belting  and  connections!,  and  ?a,600  on 
the  frame  hay  and  stocU  laarn,  with  gravel 
roof,  including  basement  and  foundations, 
situated  one  hundred  and  forty  feet  from 
above-described  granary ;  all  situated  on 
stock  farm  on  section  10,  township  33  N., 
range  14  east  of  the  third  principal  meridian, 
in  Win  county,  Illinois.  Permission  granted 
to  make  repairs  and  alterations."  Each  of 
these  companies  issued  policies  as  requested, 
without  Inspection.  After  these  policies  were 
Issued,  a  part  of  the  barn  was  converted  into 
a  canning  factory,  with  a  capacity  of  2,500 
cans  a  day,  where  gasoline  was  used,  and 
much  machinery  was  placed  therein.  Be- 
tween the  granary  and  the  hay  and  stock 
bam,  and  about  T2  feet  from  each,  was  pla- 
ced in  the  ground,  about  5  feet  below  the  sur- 
face, an  Iron  tank,  with  a  capacity  for  five 
barrels  of  gasoline.  The  machinery  of  the 
canning  factory  was  connected  with  the  gaso- 
line tank  by  a  pipe;  and  by  means  of  a  fan, 
operated  by  the  machinery  In  the  granary, 
air  was  forced  through  one  pipe  into  the  tank, 
thereby  generating  %  gas  which  passed 
through  another  pipe  to  the  connecting  ma- 
chinery into  six  several  jets,  to  be  Ignited  for 
soldering  purposes  when  canning  com.  The 
canning  machineiT  had  been  operated  some 
10  days  canning  com,  and  then  work  was 
suspended,  and  had  been  for  5  days,  when 
the  building  and  its  contents  were  consum- 
ed by  fire,  on  September  14,  1893.  The  pol- 
icy Issued  by  the  Traders'  Insurance  Com- 
pany contains  this  provision:  "If  the  build- 
ing described  •  •  •  shall  be  appropriated 
to  any  other  purpose  than  herein  specified, 

•  •  *  or  the  risk  Increased  •  •  •  by  any 
means  within  the  control  or  knowledge  of  the 
assured,  or  If  petroleum  or  any  of  Its  products 

•  •  *  are  under  any  circumstances  *  •  * 
m  the  building  •  •  •  insured,  •  •  • 
this  policy  shall,  without  the  written  consent 
of  this  company,  and  indorsed  hereon,  be- 
come absolutely  void.  •  •  •  Generating  or 
evaporating  within  the  building,  or  within  one 
hundred  feet  thereof,  of  any  substance  for 
burning  gas,  or  the  use  of  gasoline  for  light- 
ing or  fuel,  Is  prohibited,  unless  permitted  In 
writing  hereon."-  The  policy  of  the  National 
Fire  Insurance  Company  provides,  among 
other  things:  "If  the  assured  shall  fall  to 
make  known  to  the  company  at  once  any  fact 
or  circumstance  which  rendered  the  risk 
more  hazardous  than  at  the  time  of  insuring, 
or  U  the  hazard  be  increased      any  means 


within  the  control  of  the  aasnred,  or  If  gaso- 
line or  petroleum  or  any  of  Its  products  are 
deposited,  used,  or  kept,  or  burning  gaa  la 
made,  generated,  or  carburetted  within  the 
building,  or  contiguous  thereto,  then,  and  in 
every  such  case,  this  policy  shall  be  void,  un- 
less consent  Is  Indorsed  by  the  company 
thereon."  When  the  property  was  Insured, 
no  flame  or  Jet  of  any  kind  was  used  in  the 
hay  and  stock  bam.  Tl)e  Are  which  destroy- 
ed the  building  commenced  about  U  o'clock  In 
the  evening,  at  a  point  in  the  barn  about  100 
feet  from  the  canning  m^hlnery.  Its  origin 
la  unknown.  The  buildings  Insured  as  a  hay 
and  stock  barn  were  at  the  customary  rates 
of  IVi  per  cent.  The  rate  for  canning  fac- 
tories was  to  3  per  cent,  for  one  year. 
With  the  Traders'  Insurance  Company  can- 
neries are  prohibited  rislts.  The  assured  had, 
notice  of  the  changed  conditions.  On  the 
trial,  eight  witnesses  who  had  experience  in 
the  Insurance  business,  the  inspection,  ex- 
amlnatlon,  and  classification  of  risks,  inves- 
tigating the  cause  of  fires,  etc.,  testified  the 
changed  use  of  a  part  of  the  hay  and  stock 
barn  Increased  the  hazard;  that,  while  the 
Increased  hazard  was  great  when  the  ma- 
chinery was  in  operation,  it  was,  if  poselblei 
even  greater  when  the  machinery  was  fdl& 
The  testimony  waa  heard  subject  to  objec- 
tion,—-the  trial  being  before  a  Judge  without 
a  Jury,— but  was  held  Incompetent  and  ex- 
cluded on  the  final  finding  by  the  Judge.  Ob- 
tain propositions  were  asked  by  appellants  to 
be  held  as  law,  which  were  refused.  The 
questions  presented  on  this  record  and  as- 
signed as  error  are  as  to  the  exclusion  of  the 
expert  evidence,  the  refusal  to  hold  as  law 
propositions  asked,  and  in  holding  the  policies 
were  In  force  at  the  time  of  the  fire. 

Darrow,  Thomas  &  Tliomp&on  and  It.  O. 
Collins,  for  appellants.  D.  B.  Snow,  for  ap- 
pellee. 

PHILLIPS,  J.  (after  stating  the  facts).  The 
question  of  primary  Importance  on  this  record 
Is,  were  these  policies  in  force  at  the  time  the 
property  was  destroyed  by  fire.  Insurance 
Co.  V.  Wetraore,  32  111.  221,  Is  a  case  where 
the  conditions  In  the  policy  provided  that  if, 
after  Insurance,  the  Insured  buildings  should 
be  occupied  In  any  way  so  as  to  render  the 
risk  more  hazardous  than  at  the  time  of  in- 
suring, or  if  the  risk  be  Increased  by  any 
means  whatever  within  the  control  of  the  as- 
sured, such  Insurance  should  be  void,  so  long 
as  the  premises  shall  be  so  appropriated,  ap- 
plied, or  used.  In  the  application  for  insur- 
ance In  that  case  the  premises  are  described 
as  a  dwelling  house  with  some  boarders.  The 
evidence  showed  that  for  a  period  some  time 
previous  to  the  fire— but  not  when  the  fire 
happened— a  reom  attached  to  the  main  build- 
ing had  been  used  as  a  stable  for  a  horse,  and 
the  main  building  for  a  saloon.  At  the  time 
this  Insured  property  was  destroyed  it  was 
vacant.   On  this  state  at.  tacts  It  was  urged 
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the  nse  of  tbe  property  as  a  stable  Increased 
the  risk,  etc.  It  was  held:  "Stables  are  spe- 
cial hasards,  for  the  insuring  of  which  a 
higher  premlnm  Is  demanded  than  fbr  a  dwell- 
ing or  boarding  house,  but  ttte  proof  shows 
that  the  fire  did  not  occur  whilst  the  small 
room  was  so  used.  The  premises  had  been 
vacant  some  months  before  the  flee,  and  there 
la  no  proof  going  to  show  that  the  nse  of  the 
room  Increased  the  risk,  or  contrlbnted  in  the 
remotest  degree  to  the  loss.  Had  the  flre  oe- 
cnrred  whilst  It  was  used  as  a  stable,  thm 
doubtless  the  policy  would  have  been  avoided. 
The  meaning  <tf  the  condition  is,  If  the  house 
or  premises  shall  be  appropriated  to  any  pro- 
hibited use,  then  so  long  as  ft  Is  so  appro- 
priated the  policy  shall  cease  to  bind  the  In- 
surers." It  was  In  that  ease  further  held: 
"The  Import  of  Oils  langnage,— 4he  contract  In 
the  p(^cy,— It  seems  to  us,  is  most  clear,  not 
that  this  policy  shall  be  absolutely  void  to 
all  Intents  and  purposes,  If  the  premises  are 
misappropriated,  but  only  while  they  are  so 
Improperly  used  t!ie  Insurance  shall  hare  no 
^ect.  *  *  *  By  tbe  ei^ress  language  of 
the  condition  •  •  •  the  policy  was  to 
be  void  and  of  no  effect  only  as  long  as  an 
Improper  use  of  the  premises  shall  exist 
"Wbea  It  ceases  to  exist,  then  tbe  policy  is  in 
full  force."  This  is  a  leading  case  In  this 
state,  and  the  court  recognizes  that  It  Is  not 
in  accord  with  tbe  dedsions  of  New  York,  yet 
declares  the  rule  to  be  as  steted.  Tbie.  was 
followed  by  Schmidt  t.  Insurance  Ga,  41  BL 
SSS,  where  the  condition  hi  the  policy  was: 
"No  flre  In  cff  about  said  building,  except  un- 
der kettle  securely  set  In  masonry  (used  for 
heaUng  water),  and  made  perfectly  secure 
against  accidents."  With  this  condition  the 
contention  of  the  company  was  that  It  was 
a  warranty  that  there  shall  be  no  fire  except 
under  the  kettle,  and  a  brrach  would  avoid 
the  policy.  It  was  held  the  words  were  used 
and  should  be  construed  with  reference  to 
these  conditions  of  the  property  at  the  time  of 
the  Insurance.  A  further  condition  of  the 
policy'  was:  "If,  after  insurance  is  effected,' 
either  by  the  original  policy  or  by  the  re- 
newal thereof,  the  risk  be  tocreased  by  any 
means,  or  occupied  In  any  way  as  to  render 
the  risk  more  hazardous  than  at  tbe  time  of 
insuring,  such  insurance  shall  be  void  and  of 
none  effect"  The  evidence  showed  the  build- 
ing Insured  In  that  case  was  destroyed  by 
fire,  and  at  the  time  there  were  two  stoves, 
one  on  the  first  the  other  on  tbe  second,  floor, 
In  which  fire  had  been  after  the  insurance,  but 
none  In  that  on  the  first  fioor  for  eight  days 
previous  to  the  destruction  of  the  building. 
In  the  stove  on  the  second  floor  a  flre  was 
kindled  about  6  a.  m.,  and  extinguished  about 
8  or  half  past  8  p.  m.,  and  about  11  p.  m.  the 
next  night  the  destruction  of  the  Insured  prop- 
er^ occurred.  The  question  was  whether 
tbae  was  increased  risk  because  of  these 
stoves  at  the  time  of  the  flre,  and  It  was  held, 
following  the  Wetmore  Case:  "The  true  con- 
struction ot  a  clause  like  this  was  that  the 
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policy  became  Inoperative  only  while  the  In- 
creased risk  was  in  existence,  and  when  It 
terminated  the  liability  of  the  company  would 
recommence."  This  case  was  followed  by 
Insurance  Co.  v.  McDowell,  60  lU.  120,  where 
it  was  held:  "It  Is  likewise  Insisted  that  as 
to  a  portloi  of  these  policies,  appeUees,  by 
making  r^Irs  on  the  property  after  the  in- 
surance was  effected,  have  violated  one  of 
the  conditions  which  prohibited  them  from  do- 
ing any  act  which  should  Increase  the  hazard. 
In  the  case  of  Insurance  Co.  v.  Wetmore,  32 
IlL  245,  it  was  held  that  an  tocrease  of  the 
hasard  only  suspended  the  policy  during  the 
continuance  of  the  Increased  hazard,  and 
when  it  terminated  the  liaUll^  of  the  com- 
pany commenced.  This  role  Is  recognized  and 
applied  In  the  ease  of  Schmidt  v.  Insurance 
Co.,  41  m.  296.  If  the  hazard  was  Increased 
by  making  these  repairs.  It  had  fully  termi- 
nated, and  the  liability  had  recommenced 
long  before  the  flre  occmrred."  In  the  case  of 
Insurance  Go.  v.  Garland,  108  HL  220,  the  pol- 
icy contained  this  proTlslon:  "If  the  assured 
shall  allow  the  building  herein  Insured  to  be- 
come vacant  and  unoccupied,  and  so  remain, 
without  the  consent  of  the  company,  the  pol- 
icy shall  become  void."  For  a  long  time  be- 
fore the  flre  which  destroyed  the  Insured 
building  it  had  been  vacant,  and  was  at  the 
time  of  Its  destruction,  and  it  was  held  there 
could  be  no  recovery;  but  It  was  further  said: 
'It  Is  well  settied,  if  the  company  should  not 
exen^  this  power  [to  declare  the  policy  for- 
feited] while  the  accused  Is  In  default  and  the 
premises  should  again  become  occupied.  Its 
right  to  do  so  would  cease,  and  Its  Ilaldllty  on 
the  policy  would  again  attach."  This  princi- 
ple is  suBtelned  by  Insurance  Oa  v.  Elewer, 
120  111,  699,  22  N.  E.  489.  We  are  asked  to 
overrule  these  decisions  as  not  being  In  line 
-nitii  the  current  of  authority.  These  deci- 
sions, while  in  conflict  with  the  courts  of  New 
York  and  some  other  states,  have  so  long 
been  the  rule  ia  this  state  that  we  are  not  dis- 
posed to  quality  or  In  any  manner  depart  from 
tiie  rule  announced  therein.  That  rule  Ii^  though 
there  be  a  change  of  risk  by  reason  of  an  In- 
creased hazard  which  would  avoid  the  policy 
if  declared  forfeited  by  the  company,  yet, 
where  the  company  has  not  declared  tbe  poli- 
cy forfeited,  and  the  cause  for  the  Inoreased 
hazard  no  longer  existe,  and  there  Is  no  in- 
creased hazard  by  reason  of  former  changed 
conditions,  then,  the  policy  being  for  tosur- 
auce  tor  a  certain  period,  the  contract  al  in- 
surance will  be  construed,  and  the  fact  deter- 
mined whether  there  was  Increased  risk  at 
the  time  of  the  flre  which  hi  any  manner  wai 
oondudve  to  the  loss.  If  a  loss  occurs  dur- 
ing the  Increased  hazard,  It  would  defeat  a 
recovery.  If  a  former  Increase  of  hazard  has 
ceased  to  exist  and  that  tocrease  of  hazard 
at  that  former  time  In  no  way  has  affected 
the  risk  when  the  loss  occurs,  no  reason  ex- 
ists why  a  forfeiture  should  lesiflt  from  a 
cause  which  occasions  no  damage.  The  In- 
surance companies  Insert  clauses  and  cundi- 
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tioDs  for  their  own  protectlim,  and  dictate 
their  terms  and  conditions,  and  on  every  prin- 
ciple of  construction  such  clauaes  are  con- 
Btrued  most  strongly  against  those  who  dic- 
tate and  insert  tbem.  No  violence  Is  done 
the  language  used  by  the  C(»istractlon  we 
have  adopted,  and  no  injustice  to  done  ei- 
ther party  to  the  contract 

It  never  has  been  held  by  thto  court  that, 
if  the  change  of  condition  has  eifected  re- 
sults which  coDtlnue,  and  cause  an  Increase  of 
hazard  to  exist  at  the  time  the  property  is 
destroyed,  the  removal  of  the  cause  of  the  in- 
crease of  hazard  would  prevent  the  company 
from  showing  the  result  and  effect  of  the  for- 
mer act  changing  conditions.  In  the  Wet- 
more  Case,  it  was  held:  "S^?en  If  It  was  an 
unauthorized  use  of  the  premises,  it  had  ceas- 
ed long  before  the  fire.  But  the  qnestion  of 
Increase  of  risk  by  such  use  of  the  premises 
was  submitted  to  the  Jury,  and  they  have  by 
their  findings  Ignored  the  daim  and  pre- 
tenses of  the  appellants,  and,  believing  th^ 
have  found  correctly  on  this  point,  we  are  not 
disposed  to  disturb  their  verdict"  In  the 
Schmidt  Cose  It  was  held:  "The  point  for 
the  consideration  of  the  Jury  was,  not  wheth- 
er an  increase  In  the  number  of  fires  In  a 
building  does  or  does  not  ordinarily  increase 
the  risk,  but  whether,  in  tbe  case  then  be- 
fore the  court  the  risk  to  the  building  at  the 
time  it  was  destroyed  at  11  o'clock  at  night 
was  not  increased  by  the  two  stovee,  in  one 
of  which  there  had  been  no  fire  for  eight 
days,  and  in  the  other  none  after  eight  and  a 
half  o'clock  of  the  preceding  morning."  Both 
these  cases  recognize  the  right  of  the  com- 
pany to  show  that  the  act  of  the  assured  In- 
creLjed  the  hazard  at  the  time  of  the  Iobs.  If 
the  hazard  was  not  Increased  at  the  time  of 
the  loss,  it  Is  fatuous  to  say  that  long  be- 
fore some  act  was  done  that  Increased  the 
risk  then,  but  did  not  affect  the  risk  at  the 
time  of  the  loss.  Whether  there  was  any  in- 
crease In  the  hazard  which  affected  the  risk 
at  the  time  of  the  loss  was  a  question  of 
fact  If,  as  a  matter  ol!  fact,  there  was  no 
increase  of  hazard,  the  policy  was  in  torce, 
and  of  binding  effect,  and  tbe  plaintiff  had  a 
right  to  recover  thereon.  This  construction 
and  mle,  to  which  we  adhrae,  to  more  con- 
stant with  sound  reason  than  is  the  rule 
adopted,  by  those  courts  with  wlilch  we  are 
not  in  accord.  That  a  recovery  on  a  policy 
on  a  building  in  tbe  center  of  the  burned  dis- 
trict Ui  Chicago's  great  fire  should  be  de- 
feated because  a  gallon  of  gasoline  was 
therein  kept  and  used  a  year  before  that  time 
does  not  commend  itself  as  a  reasonable  rule. 
If  tbe  policy  was  rendered  void  by  that  act, 
that  would  have  resulted,  even  though  it  was 
In  no  way  condncive  to  the  loss. 

The  next  question  fw  oinsideratlon  la,  was 
the  evidence  of  the  witnesses  offered  as  ex- 
pert testimony  admissible?  The  rule  Is  stat- 
ed (Bice,  Bv.  par.  194):  "The  governing  rule 
as  to  tbe  admission  of  expert  testimony  de- 
cided from  the  cases  permitting  the  opinion 


of  witnesses  is  that  the  subject  must  be  one 
of  science  or  skill,  or  one  of  which  observa- 
tion and  experience  have  given  the  oppor- 
tunity and  means  of  Jmowledge  which  exists 
in  r«isoD,  rather  than  in  descriptive  facts, 
and  therefore  cannot  be  Intelligently  com- 
municated to  others  by  one  not  familiar  with 
the  subject,  so  as  to  possess  them  with  a  full 
understanding  of  It."  In  Gorni^  v.  Insur- 
ance Co.,  74  N.  Y.  295,  It  was  held:  "There 
can  be  no  dovibt  that  the  Judge  was  right  In 
treating  the  question  of  Increase  of  risk  as 
one  of  fact  The  authorities  are  not  so  har- 
monious as  to  whether  it  is  a  question  to  be 
determined  by  the  testimony  of  experts, 
though  the  weight  of  authority  is  In  favor  of ' 
the  admission  of  such  testimony  to  guide  the 
Jury  as  to  the  materiality  of  circumstances 
affecting  the  risks,  especially  when  the  de- 
termination of  the  question  calls  for  a  de- 
gree of  knowledge  not  likely  to  be  possessed  ' 
by  an  ordinary  Jury."  In  Insurance  Co.  v. 
Rowland,  66  Md.  230,  7  AO.  261,  a  case 
where  the  rates  of  insurance  charged  upon 
burr  flouring  mills  and  roller  miU^  respec- 
tively, are  held  admissible  in  evidence,  to  be 
considered  In  connection  with  other  facts  in 
determining  the  question  whether  the  risk 
was  Increased  by  cbanging  the  machinery  of 
a  mill  from  a  burr  to  a  roller  process^  the 
court  said:  "We  do  not  mean  to  say  that 
the  rates  of  Insurance  are  to  be  considered  a 
decisive  test  as  to  the  risk,  bnt  it  is  evidence 
to  go  to  the  Jury,  to  he  considered  in  connec- 
tion with  other  facts,  in  determining  the 
question  of  Increase  of  risks."  Luce  v.  In- 
surance Co.,  106  Mass.  297,  la  a  case  which 
further  exem^dlfles  the  rule  already  stated  In 
Bice  on  Evidence,  that  proof  by  experts  In 
the  business  of  Insurance  to  admlsalble;  that 
it  Is  the  usage  of  Insnrance  companies  gen- 
erally to  chai^ge  such  premiums.  The  court 
said:  "But  whether  such  a  change  in  the  oc- 
cupation to  material  to  the  risk  might  also  be 
tested  by  the  question  whether  underwriters 
generally  would  charge  a  higher  premium. 
That  is  discussed  In  Merriam  v.  Insurance 
Co.,  21  Pick.  162.  That  being  a  matter  with- 
in the  peculiar  knowledge  of  persons  versed 
In  the  business  of  insurance,  testimony  of 
such  persons  on  that  point  is  admissible. 
•  •  •  But  the  testimony  of  witnesses  hav- 
ing a  requisite  knowledge  and  experience 
that  it  was  the  custom  of  insurance  com- 
panies generally  to  charge  extra  piemiuma 
upon  dwelling  houses  understood  or  known 
to  he  unoccupied  to  competent"  Lletch  v. 
Insurance  Co.,  66  N.  Y.  100,  was  an  action 
upon  marine  insuranoe.  The  testimony  of 
underwriters  as  experts  was  held  admissible 
upon  the  question  of  materiality  of  circum- 
stances affecting  the  risk,  and,  while  evi- 
dence of  thto  kind  Is  necessary  for  the  reason 
that  the  fact  to  not  sufficientiy  obvious  to  en- 
able the  court  to  decide  It  without  such  aid, 
the  testimony  Is  to  be  treated  the  same  as 
that  in  reference  to  any  other  fact;  and.  If 
there  is  no  conflict,  the  fact  of  materiality 
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or  Immateriality  must  be  held  as  the  witness 
testlQed.  The  court  said:  "It  Is  well  settled 
tliat  the  testimony  of  experts,  and  especially 
-of  underwi'lters  as  sucli,  is  admissible  upon 
the  question  of  materiailty  of  circumstances 
affecting  the  risk.  This  was  so  decided  in 
M'lADahan  v.  InsuraDce  Co.,  1  I'et  170;  3 
Xent,  Comm.  284.  When  evidence  of  this 
character  la  necessary  for  the  reason  that  tlie 
tBct  is  not  sufficiently  obvious  to  enable  the 
court  to  decide  It  without  aid,  the  testimony  Is 
to  be  treated  as  the  testimony  of  credible  wit- 
nesses upon  any  other  fact;  and,  12  there  Is 
no  conflict,  the  fact  of  material!^  or  Imma- 
teriality must  be  held  as  all  the  witnesses  tes- 
tified, if  there  Is  difference  of  (pinion.  It 
then  becomes  a  question  of  fact  for  the  jury." 
This  principle  is  sustained  In  Insurance  Co. 
T.  Steiger,  109  IlL  254;  Schmidt  v.  Insur- 
ance Co.,  supra.  The  rule  deducible  trom 
these  opinions  Is  that,  where  a  policy  of  fire 
Insurance  provided  against  an  Increase  of 
risk,  expert  testimony  is  admissible  where 
the  question  of  materiality  of  circumstances 
as  affecting  the  risk  arises,  especially  where 
its  determination  calls  for  a  degree  of  knowl- 
edge not  likely  to  be  possessed  by  an  or- 
dinary Jmy.  We  hold  the  expert  testimony 
should  have  been  admitted*  and  It  was  error 
In  the  trial  court  to  refuse  to  consider  the 
same. 

What  we  have  here  said  sufficiently  dis- 
poses of  the  question  on  the  holdings.  For 
error  In  excluding  and  refusing  to  consld^ 
the  expert  testimony  the  Judgments  of  the  ap- 
pellate court  of  the  Second  district  and  of 
the  circuit  court  of  Will  county  are  each  re- 
versed, and  the  cause  remanded.  Beversed 
and  remanded. 

GARTWUIGHT,  J.,  took  no  part 
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(Supreme  Coort  of  lilinoia.    Nov.  9,  1896.) 

Wills— Devise  in  TRrsT— Rdlb  as  to  Pekpetoi- 
Ties— Specific  LsoAaiBS— Disishbhitancb. 

1.  Testator  bequeathed  his  property  in  troat 
to  his  executors  to  pay  to  hla  daughter  an  an- 
nuity of  1600,  and  on  her  death  to  her  children 
an  annuity  of  9800  each  until  they  arrived  at 
the  age  of  2S  years,  at  which  time  there  should 
be  paid  to  each  child,  as  he  arrived  at  that  age, 
$10,000.  If,  at  the  death  of  the  daughter,  any 
of  her  children  were  of  the  age  of  25  years,  the 
said  sum  should  be  paid  in  lien  of  the  annuity. 
At  the  termination  of  the  trust  as  to  all  the 
beneficiaries  and  remainder-men,  the  property 
Hhould  be  divided  among  the  grandchildren  then 
living.  Held  that,  as  the  trust  misht,  in  case 
children  were  bom  to  the  daughter  after  testa- 
tor's death,  be  extended  beyond  a  life  in  being 
and  21  years  thereafter,  it  was  void,  as  contrary 
to  the  rule  against  perpetuities. 

2.  The  will  cannot.  In  the  absence  of  any- 
thing to  show  such  intention,  be  construed  as 
excluding  after-bom  grandchildren,  so  as  to 
avoid  the  rule  aninst  perpetuities. 

3.  The  trusts  Deing  connected,  so  as  to  con- 
stitute me  scheme,  cannot  be  held  valid  as  to 
the  annuities  j^rided  for  the  benefit  of  the 


daughter  and  grandchildren  living  at  the  time 
of  testator's  death. 

4.  Where  a  will,  after  devising  certain  spe- 
cific legacies,  bequeathed  the  Milance  of  the 
property  in  trust,  and  is  declared  void,  as  t» 
the  trust,  in  that  it  violates  the  rule  as  to  per- 
petaities,  the  specific  legacies,  not  being  de- 
pendent on  the  trust,  will  not  be  affected  by  ita 
invalidity. 

5.  Testator  bequeathed  the  bullc  of  his  es- 
tate in  trust,  which,  however,  was  declared 
void,  as  violating  the  rule  against  perpetuities. 
By  a  clause  in  the  will  he  disinberited  one  of 
his  children.  Held,  that  such  dlainheritance 
could  not  affect  the  right  of  the  child  to  share 
in  tliat  portion  of  the  estate  as  to  which,  by  rea- 
son of  the  Invalidity  of  the  trnst,  the  tutatw 
died  Intestate. 

Error  to  circuit  court,  Cook  county;  T.  G. 
Winds,  Judge. 

Bill  by  Amina  E.  Smith  and  others  against 
Theodore  F.  Lawrence  and  another,  as  execu- 
tors, to  set  aside  the  last  will  of  Alonzo  O. 
Wood.  From  a  decree  for  complainants,  the 
defendants  appeaL  Affirmed  In  part,  and  re> 
versed  in  part. 

Appellees,  the  children  and  heirs  at  law  of 
Alonzo  G.  Wood,  deceased,  filed  their  bill  In 
equity  In  the  drcult  court  of  Cook  county,  to 
set  aside,  as  null  and  void,  the  last  will  of 
said  Wood,  on  the  ground  that.  In  all  Its  sub- 
stantial provisions,  it  violated  the  rule  against 
perpetuities.  The  circuit  court,  upon  a  hear- 
ing upon  bill,  cross  bill,  answers,  and  repli- 
cations, granted  the  prayer  of  the  bUl,  and  en- 
tered a  decree  declaring  the  will  void,  except 
as  to  the  sixth  and  seventh  clauses,  and  the 
provision  nominating  executors.  The  trustees 
appointed  by  the  will,  who  were  the  same  per- 
sons named  as  executors,  took  this  appeaL 
The  wUl  is  as  follows: 

"In  the  name  of  God,  amen.  I,  Alonzo  0. 
Wood,  of  the  city  of  Chicago,  county  of  Cook, 
and  state  of  Illinois,  being  of  sound  mind  and 
memory,  do  make,  publish,  and  declare  this 
to  be  my  last  wiU  and  testament.  In  the  wmrds 
and  figures  foUowlng,  to  wit:  My  father  and 
mother  are  both  dead.  I  am  a  widower,  my 
last  wife,  Louisa  H.  Wood,  having  died  some 
years  ago.  I  was  bom  In  Canada,  but  have 
been  a  resident  of  Chicago  since  1834. 

"First  I  make,  constitute,  and  appoint 
Theodore  F.  Lawrence  and  Samuel  Baxter 
Foster,  both  of  the  city  of  Chicago,  the  execu- 
tors of  this,  my  last  wIU  and  testament,  and 
trustees  of  my  entire  estate,  of  whatever  kind, 
and  the  survivor  of  them,  or  their  appointed 
successors,  to  have  and  to  hold  the  same,  ujh 
on  the  trusts,  and  subject  to  the  conditions 
and  lUnitaUons,  hereinafter  mentioned. 

"Second.  I  hereby  waive,  as  I  have  a  right 
to  do,  under  the  statute  In  such  case  made  and 
provided,  the  giving'  of  any  bonds  or  security 
by  my  said  executors  and  trustees.  I  trust  the 
management  of  my  estate  to  my  executors  and 
trustees,  knowing  that,  as  they  have  been 
true  friends  of  mine  In  life,  so  they  will  be 
when  I  am  dead,  and  I  know  that  my  wishes 
will  be  fully  carried  out  It  is  my  wish  that 
my  executors  and  trustees  shall  only  be  held 
accountable  for  whatever  they  receive,  and 
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not  be  charged  with  any  loss,  unless  It  bap- 
pens  by  their  careless  neglect  or  faulty  inat- 
tention. And  I  will  direct  that  they  shall  be 
paid,  for  the  execatlon  of  this  trust,  reason- 
able fees  and  compensation,  together  with  all 
costs  and  expenses  which  are  Incurred  In  car- 
rying out  the  provisions  of  this  will. 

"Third.  I  direct  that,  in  case  of  the  death, 
inability,  or  refusal  to  act  of  both  of  the  fore- 
going executors  and  trustees,  that  the  chief 
Justice  of  the  superior  court  of  Cook  county 
shall  appoint  two  executors  and  trustees,  as 
soon  as  convenient,  after  said  death.  Inability, 
or  refusal  to  act  of  both  of  said  executors 
and  trustees,  which  appointment  shall  be  made 
In  writing,  and  be  approved  In  writing  by  the 
Judge  of  the  probate  court  of  Cook  county, 
lUinois. 

"Fourth.  I  give  and  bequeath  unto  my  said 
executors  and  trustees  all  of  my  property  and 
estate,  of  whatever  name  or  nature,  real,  per- 
sonal, or  mixed,  and  wherever  situated.  In 
trust,  nevertheless,  that  is  to  say,  upon  the 
following  trusts  and  conditions,  to  wit:  To 
sell  and  dispose  of  all  of  my  said  property  and 
estate,  and  convert  the  same  into  cash,  at 
such  time  or  times  and  upon  such  terms  and 
conditions  as  to  my  said  executors  and  trus- 
tees shall  seem  meet,  and  to  make,  execute, 
and  deliver  all  deeds  of  conveyance  and  other 
kinds  of  histrnments  In  writing  as  may  be 
deemed  necessary  and  proper  for  that  pur- 
pose; to  Invest  and  reinvest  all  or  any  of  my 
property  aforesaid;  and  to  do  all  things  In 
and  about  the  management  of  my  estate  in 
the  same  manner  as  I  might  do  If  living,  and 
as  shall  seem  expedient  and  just  to  them,  to 
enable  tbem  to  carry  ont  the  purposes  and  In- 
tent of  this  my  last  wlU  and  testament. 

"Fifth,  I  direct  my  said  executors  and  trus- 
tees to  pay  all  my  Just  debts  and  funeral  ex- 
penses within  a  reasonable  time  after  my  de- 
cease. 

"Sixth.  I  ask  that  I  may  be  burled  by  the 
side  of  Amelia  Wood  in  Oraceland  Cemetery, 
Chicago,  in  the  lot  owned  by  me. 

"Seventh.  The  books,  pictures,  furniture, 
clothing,  and  Jewelry  belonging  to  me  I  give 
and  bequeath  to  my  daughters,  Amina  Smith, 
Julia  De  Haven  Jones,  and  Harriet  Furber, 
to  be  divided  by  themselves. 

"Eighth.  I  hereby  authorize  and  empower 
my  said  trustees  to  set  apart  so  much  of  my 
estate,  or  invest  such  a  sum  of  money,  as 
they  may  In  their  Judgment  think  necessary 
and  proper,  and  to  pay  from  the  Income 
thereof  all  costs  and  charges  and  expenses 
arising  In  the  course  of  the  execution  and 
administration  of  this  will  and  its  tinists. 

"Ninth.  I  direct  my  said  trustees  to  pay, 
from  the  principal  trust  estate  herein  creat- 
ed, as  soon  after  my  decease  as  convenient, 
the  sum  of  $500  In  cash  to  my  brother  Sam- 
uel Wood,  now  living  In  the  state  of  Kansas. 

"Tenth.  I  direct  my  said  trustees  to  pay, 
from  the  principal  trust  estate  herein  creat- 
ed, as  soon  After  my  decease  as  convenient, 
the  sum  of  fSOO  In  cash  to  my  alster^in-law 


Mrs.  Franklin  Wood,  widow  of  my  brother 
Franklin  Wood.  She  Is  now  a  resident  of 
Granby,  province  of  Quebec,  Canada. 

"Eleventh.  I  direct  my  said  trustees  to 
pay,  from  the  principal  trust  estate  herein 
created,  as  soon  after  my  decease  as  con- 
venient, the  sum  of  $600  in  cash  to  my  sls- 
ter-hi-law  Mrs.  Philip  Wood,  widow  of  my 
brother  Philip  Wood.  She  is  now  a  resident 
of  Knowlton,  province  of  Quebec,  in  Canada. 

"Twelfth.  I  direct  my  said  trustees  to 
pay,  from  the  Income  of  the  principal  trust 
estate  herein  created,  an  annuity  of  $600  to 
my  daughter  Amina  E.  Smith,  wife  of  Joshua 
Smith,  Chicago,  durli^  her  natural  life.  In 
the  event  of  the  death  of  my  said  daughter,  I 
direct  my  said  trustees  to  discontinue  the 
annuity  of  $600  given  her  above,  and  In  that 
ease,  or,  In  the  event  of  the  death  of  my 
said  daughter  before  my  decease,  to  pay  to 
each  of  the  children  of  my  said  daughter 
Amina  E.  Smith  then  llvln^r  at  the  time  of 
her  death  the  sum  of  $300  each  year,  until 
they  arrive  at  the  age  of  twenty-flve  years, 
at  which  time  I  direct  my  said  trustees, 
from  the  priuclp&l  of  the  trust  estate  here- 
in created,  to  pay  over  and  deliver  to  each 
of  the  said  children  of  my  said  daughter, 
when  he  or  she  shall  arrive  at  the  age  of 
twenty-flve  years,  the  sum  of  $10,000,  dis- 
charged of  all  trust.  If,  at  the  time  of  the 
death  of  my  said  daughter,  either  or  any  of 
her  said  children  axe  of  the  age  of  twenty- 
five  years,  then.  In  that  event,  the  said  $10,000 
shall  be  paid  by  the  said  trustees  to  each  of 
the  said  children  so  being  of  the  age  of 
twenty-flve  years,  instead  of  the  annuity  of 
$300  above  mentioned. 

"Thirteenth.  I  direct  my  said  trustee  to 
pay,  from  the  Income  of  the  principal  of  the 
trust  estate  herein  created,  an  annuity  of 
$600  to  my  daughter  M.  Jones,  widow  of 
Charles  De  Haven  Jones,  during  her  natural 
life.  In  the  event  of  the  death  of  my  said 
daughter,  I  direct  my  said  trustees  to  dis- 
continue the  annuity  of  $600  given  her  above, 
and  in  that  case,  or  In  that  event  of  the 
death  of  my  daughter  aforesaid  before  my 
decease,  to  pay  to  each  of  her  children  then 
living  at  the  time  of  her  death  the  sum  of 
$300  each  year  until  they  arrive  at  the  ago 
of  twenty-five  years,  at  which  time  I  di- 
rect my  said  trustees,  from  the  principal  of 
the  trust  estate  herein  created,  to  pay  over 
and  deliver  to  each  of  the  said  children, 
when  they  arrive  at  the  age  of  twenty-five 
years  of  age,  the  sum  of  $10,000,  discharged 
of  all  trusts.  If,  at  the  time  of  the  death  of 
my  said  daughter,  either  or  any  of  her  said 
children  are  of  the  age  of  tweuty-five  years, 
then,  in  that  event,  the  said  $10,OUO  snail  be 
paid  by  the  said  trustees  to  each  of  the  said 
children  so  being  of  the  age  of  twenty-five 
years,  Instead  of  the  annuity  aforesaid. 

"Fourteenth.  I  direct  my  said  trustees  to 
pay,  from  the  income  of  the  principal  trust 
estate  herein  created,  an  annuity  of  $600  to 
my  daughter  Harriet  0.  Fnrber,  wife  of  WU- 
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Uam  Furber,  of  Cblcago,  during  ber  natural 
life.  In  erent  of  the  death  of  my  said 
daugliter,  I  direct  my  Bald  trustees  to  dis- 
continue the  annuity  of  $G0O  given  to  her 
above,  and  to  pay  to  each  of  the  children  of 
my  said  daughter  then  living  at  the  time  of 
ber  death,  the  sum  of  f300  each  year  until 
they  arrive  at  the  age  of  twenty-flve  years, 
at  which  time  I  direct  my  said  trustees,  fiwm 
the  principal  of  the  trust  estate  herein  crektr 
ed,  to  pay  over  and  deliver  to  each  of  the 
said  children  of  my  said  daughter,  when  ho 
or  she  shall  arrive  at  the  age  of  twenty-five 
years,  the  sum  of  $10,000,  discharged  of  all 
troat  If,  at  the  time  of  the  death  of  my 
said  daughter,  either  or  any  of  her  said  chil- 
dren are  of  the  age  of  twenty-flve  years, 
then,  in  that  event,  the  said  $10,000  shall  be 
paid  by  the  said  trustees  to  each  of  the  said 
children  so  living  of  the  age  of  twenty-Ove 
years.  Instead  of  the  annuity  of  $300  above 
mentioned. 

"Fifteenth,  I  direct  my  said  trustees  to 
pay,  from  tiie  Income  of  the  principal  of  the 
trust  estate  herein  created,  an  annuity  of 
$600  to  my  son  Philip  S.  Wood  during  hla 
natural  life. 

"Sixteenth.  I  dhrect  my  said  cmatees  to 
pay,  from  the  Income  of  the  principal  of  the 
trust  estate  herein  created,  an  annuity  of 
$G0O  to  my  son  Bdward  O.  Wood  during  his 
natural  life. 

"Seventeenth.  I  direct  my  said  trustees  to 
pay,  from  the  Income  of  the  principal  of  the 
trust  estate  herein  created,  an  annuity  of 
$300  to  my  daughter  Fannie  Wood,  also 
sometimes  known  as  and  called  Fannie  Star^ 
rln,  who  now  resides  In  Troy,  New  "Sotk 
state,  during  her.  natural  Ufe. 

"Eighteenth.  I  direct  my  said  trustees  to 
pay  over  and  dellvor  the  ratlre  principal  sum 
remaining  after  all  the  atwre  sums  are  paid, 
with  Its  accumulations.  If  ai^,  discharged 
of  all  trusts,  to  my  grandchildren  then  liv- 
ing, to  be  equally  divided  among  them,  pro- 
vided the  trust  created  by  this  will  has  ter^ 
mlnated  to  all  the  before-named  beneficiaries 
and  remainder-men.  If  the  trust  has  not  so 
terminated,  then  I  direct  my  said  trastees  to 
hold  said  property  until  such  termination, 
when  I  then  direct  them  to  divide  the  same, 
dlKbarged  from  all  trusts,  among  said  grand- 
children, as  above  directed. 

"Nineteenth.  I  have  another  son,  by  the 
name  of  Fred  L.  Wood,  who  Is  now  confined 
In  a  penitentiary  on  a  life  sentence  for  the 
crime  of  murder.  During  his  boyhood  and 
early  manhood  I  had  s^ven  htm  many  more 
advantages  than  I  had  given  any  of  my  oth- 
er children;  but  all  my  love  and  care  for 
him  only  seemed  to  make  him  more  reck- 
less and  wicked.  For  many  years  previous 
to  his  arrest  and  conviction  for  murder,  he 
had  repeatedly  threatened  me  that  he  vronld 
take  my  life,  and  that  of  some  of  his  broth- 
ers and  siat^;  and  it  Is  my  express  wish 
and  desire  that  he  shall  have  nothing  what- 
ever from  my  estate,  and  I  make  this  state- 


ment, in  this,  my  last  wlU  and  testament, 
that  there  may  be  no  question  as  to  whether 
or  not  It  was  my  Intention  to  leave  my  said 
son  anything. 

"Twentieth.  I  hereby  revoke  any  and  all 
wills  heretofore  made  by  me. 

"In  witness  whereof,  I  have  hereunto  set 
my  hand  and  subscribed  my  name  to  this, 
my  last  will  and  testament,  containing  of 
six  sheets  of  paper,  written  on  both  sides, 

making  twelve  sldra  written,  on  this   

day  of  July  A.  D.  1800, 

"[Signed]  Alonzo  C.  Wood." 

Duncan  A  OUbert,  for  plaintiffs  In  error. 
Holden  ft  BuBsdl,  for  defendants  in  error. 

CABTER,  3,  (after  stating  the  facts).  Able 
and  exhaustive  arguments  have  been  made 
by  counsel  on  both  sides  of  this  case,  and 
so  directed  that,  with  ^e  opinion  of  the 
learned  chancellor  who  heard  the  case  in  the 
court  below,  we  have  been  rdieved  of  much 
labor  that  would  otherwise  have  been  Im- 
posed upon  us.  Separate  briefs  have  been 
filed  by  the  several  counsel  for  appdlants, 
In  all'  of  which  it  Is  conceded,  and  which 
appears  plain,  that  the  will.  In  some  of  its 
provisions,  violates  the  rule  against  perpe- 
tuities, though  counsel  differ  somewhat  as 
to  which  one  or  more  of  the  provisions  Is 
or  are  affected  with  that  vice,  and  also  as 
to  some  of  the  essential  grounds  upon  which 
a  correct  conclusion  must  be  based.  The 
questions  raised  are  questions  of  law,  the 
facts  being  brief  and  undisputed.  The  t^ 
tator  died  March  18«  1892,  owning  real  and 
personal  propoty  In  Cook  county  valued  at 
about  $80,000.  He  left  seven  children,  all 
mentioned  in  the  will,  viz.:  Amlna  B.  Smith, 
Julia  M.  Jones,  Harriet  E.  Fnrber,  Philip  S. 
Wood,  Edward  0.  Wood,  Frederick  I*.  Wood, 
and  E^rances  S.  Wood,  sometimes  called  Fan- 
nie 8tarrln,-^th^  first  five  of  whom  were  of 
the  respective  ages  of  B8,  62,  40,  46,  and  41 
years.  The  last  two,  being  children  of  the 
testator's  second  wlf^  were  younger,  but 
of  mature  age.  He  left,  him  surviving,  also, 
five  grandchildren,  viz.:  Amlna  E.  Smith', 
Jr.,  and  Jessie  Smith,  daughters  of  Amlna 
B.  Smith,  and  of  the  respective  ages  of  24 
and  21  years;  Alonzo  De  Haven  Jones  and 
Qvtrude  M.  J'ones,  children  of  Julia  M. 
Jones,  and  of  the  respective  ages  of  17  and 
15  years;  and  Thedosla  Furber,  daughter  of 
Harriet  G.  Furber,  and  of  the  age  of  9  years. 
The  children  of  the  testator,  except  the  first 
three  above  named,  were  unmarried.  The 
contention  of  the  complainants  below,  ap- 
pellees here,  brie^  stated,  is  that  the 
twelfth,  thirteentti,  fourteenth,  and  eight- 
eenth clauses  of  the  will  violate  the  rule 
against  perpetuities,  because  the  legacies 
there  provided  to  be  paid  by  the  trustees 
to  the  grandchildren  may  not  vest  In  pos- 
session or  become  payable  within  the  period 
of  a  life  or  lives  In  being  and  21  years  there* 
after.   It  Is  next  contended  that,  as  the  en- 
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tire  estate  Is  given  and  devlaed  to  the  trus- 
tees, to  be  managed  and  administered  dur- 
ing a  period  of  time  extending  until  the 
death  of  all  of  the  testator's  children,  and 
until  the  youngest  child  of  any  of  his  first- 
named  three  daughters,  including  any  that 
may  be  hereafter  born,  becomes  25  years  of 
age,  at  which  time  the  trust  estate  as  It 
may  then  exist  is  to  be  divided  among  all 
the  testator's  grandchildren  then  living,  the 
rule  against  perpetuities  is  clearly  violated, 
and  that  such  trust  is  therefore  void,  and 
that  all  provisions  of  the  will  directing  the 
trustees  to  make  payment  of  dlflereat  sums 
out  of  the  trust  estate  so  created  are  also 
void. 

We  are  inclined  to  this  view  of  the  case 
In  the  main,  and  to  hold  that  the  learned 
chancellor  of  the  circuit  court  rendered  the 
proper  decision  on  the  final  bearing,  except 
as  to  divisions  9,  10,  and  11  of  the  will, 
which  will  be  noticed  at  another  place.  "No 
Interest  subject  to  a  condition  precedent  Is 
good,  unless  the  condition  must  be  fulfilled. 
If  at  all.  within  21  years  after  some  life  In 
being  at  the  creation  of  the  Interest."  Gray, 
Perp.  §  201;  Howe  v.  Hodge,  152  111.  252, 
38  N.  E.  1083.  "It  is  not  enough  that  a  con- 
tingent event  may  happen,  or  even  that  It 
will  probably  happen,  within  the  limits  of 
the  rule  against  perpetuities;  If  it  can  pos- 
sibly happen  beyond  those  limits,  an  interest 
conditioned  on  It  Is  too  remote."  Gray, 
Perp.  8  214.  The  eighteenth  or  residuary 
clause  of  the  will  provides  that  the  entire 
principal  sum  remaining,  with  its  accumu- 
lations, after  all  the  previously  mentioned 
sums  are  paid,  and  after  all  the  trusts  creat- 
ed by  the  will  in  favor  of  the  "beneficiaries 
and  remainder-men"  have  terminated,  shall 
be  equally  divided  between  all  the  testator's 
grandchildren  then  living.  These  previous- 
ly mentioned  sums,  and  the  trusts  created 
in  favor  of  the  beneficiaries  mentioned  in 
the  win,  include  those  provided  for  all  chil- 
dren of  the  testator's  three  first-mentioned 
daughters,  who  may  outlive  their  respective 
mothers,  whether  born  before  or  after  the 
testator's  death,  and  whether  of  the  age  of 
25  years  at  their  mother's  death  or  not; 
and  the  distribution  could  not,  of  course,  be 
made,  if  the  intention  of  the  testator  be  car- 
ried out,  until  those  sums  payable  by  the 
will  should  be  paid,  if  payable  at  all,  and 
the  trusts  created  by  the  will  terminated. 
The  consequence  would  be  that  It  would  be 
quite  within  the  range  of  poesihility  that  a 
large  part,  if  not  the  bulk,  of  the  estate, 
could  not  be  distribute^  until  after  the  time 
limited  by  the  rule,  but  would  then  he  dis- 
tributed to  grandchildren  of  the  testator, 
born  after  his  death,  who,  by  the  terms  of 
the  will,  could  not  receive  their  portion  with- 
in 21  years  after  any  life  or  lives  In  being 
at  the  death  of  the  testator.  Besides,  as 
tbe  gifts  provided  for  In  the  residuary  clause 
are  clearly  gifts  to  a  class,  and  the  amount 
each  would  receive  would  depend  on  the 


npmber  of  grandchildren  then  living,  the 
possibility  that  the  class  may  be  composed 
of  those  born  too  late  to  take  under  the 
rule,  by  the  authorities,  the  gift  cannot  take 
effect  as  to  any.   Giay,  Perp.  369. 

It  is  contended  by  appellants  that  the  re- 
siduary clause  should  tie  construed  as  to 
require  distribution  to  the  grandchildren 
living  when  all  the  valid  legacies  shall  have 
been  paid,— that  Is,  when  the  payments  shall 
have  all  been  made  by  the  trustees  "that 
are  lawfully  directed  to  be  paid,"— which, 
of  course,  would  not  include  any  payments 
to  after-born  grandchildren,  coming  within 
the  twelfth,  thirteenth,  and  fourteenth  claus- 
es, who  were  not  25  years  old  at  the  death 
of  their  mother.  But  such  was  not  the  in- 
tention expressed  by  the  testator  In  his 
will,  and  such  a  construction  would  tend  to 
abrogate  the  rule  against  perpetuities  alto- 
gether; whereas.  It  Is  the  duty  of  courts  to 
give  it  effect,  and  not  to  destroy  Its  efficacy 
by  adverse  construction.  Coggln's  Appeal, 
124  Pa.  St.  36,  16  AtL  579;  Post  v.  Rohrbach, 
142  JIL  606,  32  N.  B.  687;  Lhicoto  v.  New 
Castle,  12  Ves.  235;  Vaughan  v.  Burslem,  3 
Brown,  Ch.  92;  Scarsdale  v.  Curzon,  1  Johns. 
&  H.  50.  We  are  clearly  of  the  opinion  that 
the  residuary  clause  Is  In  violation  of  the 
rule,  and  4s  therefore  void.  It  Is  admitted 
to  be  so  by  one  of  the  distinguished  counsel 
for  appellants,  was  so  held  by  the  learned 
chancellor  of  the  circuit  court,  and  we  see 
no  escape  from  the  same  conclusion. 

But  It  is  argued  with  much  force  that,  con- 
ceding the  invalidity  of  the  eighteenth  or  re- 
siduary clause;  and  conceding,  also,  that,  in 
so  far  as  tbe  twelfth,  thirteenth,  and  fourteenth 
clauses  undertake  to  make  provision  for  any 
child  or  children  of  the  first -three  mentioned 
daughters  of  the  testator  who  may  be  bom 
after  bis  death,  and  who  may  not  be  25  years 
old  at  the  death  of  his,  her,  or  their  mother, 
those  clauses  are  also  within  the  rule,  and  In- 
valid,—still  it  is  insisted  that,  as  the  will  must 
speak  from  the  period  of  the  testator's  death, 
and  should  be  construed  in  the  light  of  cir- 
cumstances then  existing,  and  that,  as  the  only 
grandchildren  ihen  living  were  the  five  chil- 
dren above  mentioned,  who  were  the  children 
of  said  three  daughters,  and  the  provision  for 
each  such  child  being  separate,  and  in  no  wise, 
dependent  on  the  provision  made  for  or  amount 
to  be  paid  to  any  other  child,  those  clauses 
should  so  far  be  held  valid,  and  also  the  trust 
provisions  of  the  will  so  far  as  they  are  nec- 
essary to  carry  them  and  other  valid  provisions 
of  the  will  into  effect  Each  of  the  twelfth, 
thirteenth,  and  fourteenth  clauses  first  directs 
the  trustees  to  pay  from  the  income  of  the 
trust  estate  an  annuity  of  $600  a  year  to  the 
testator's  daughter  therein  mentioned  during 
her  life.  It  next  directs  the  payment  of  an  an- 
nuity of  $300,  upon  her  death,  to  each  of  her 
children  then  living  under  25  years  of  age, 
until  that  age  is  reached,  ,and  then,  out  of  the 
principal  of  the  trust  estate,  to  p^  such  child 
the  sum  of  (10,000  when  he  or  she  shall  ar> 
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live  nt  the  age  of  25  years.  It  next  provides 
tbat  cacb  of  such  children  as  shall  have  ar- 
rived at  the  age  of  25  years  at  the  death  of 
his  or  her  mother,  shall  be  paid  the  said  sum 
of  ¥10,000.  It  Is  clear,  from  the  provisions  of 
the  will,  that,  while  the  testator  intended  to 
prefer  the  children  of  his  three  daughters 
mentioned  In  the  twelfth,  thirteenth,  and  four- 
teenth clauses,  over  any  other  grandchildren 
he  might  have,  yet  he  intended  to  make  no 
distinction  between  those  bom  before  and 
those  that  might  be  bom  after  his  death;  that 
after-bom  grandchildren,  if  any,  would  come 
equally  within  the  bounty  of  the  testator  as 
expressed  in  his  will.  And,  as  no  presump- 
tion can  be  Indulged,  from  the  evidence,  or 
otherwise,  that  no  children  would  be  born  to 
these  three  daughters,  or  to  either  of  them, 
after  the  death  of  the  testator,  and  as  such 
grandchildren  now  living  may  die  before  the 
happening  of  the  contingency  upon  which  they 
can  take,  and  others  may  be  bom  who  under 
the  win  might  take,  it  Is  clearly  possible  that, 
to  carry  out  these  provisions  of  the  will,  the 
payments  therein  directed  to  be  made  would 
have  to  be  made  to  grandchildren  who  could 
not  take  because  of  the  rule  against  remote- 
ness; for  it  would  seem  Indisputable  that,  as 
to  any  child  which  may  hereafter  be  bom  to 
either  of  these  three  daughters,  and  who  shall 
not  have  reached  the  age  of  25  years  at  the 
death  of  his  or  her  mother,  the  gift  contingent- 
ly made  to  It  might  not  take  eflfect  in  posses- 
sion within  a  life  or  lives  in  being  and  twenty- 
one  years.  And  as  these  several  sums  could 
not  be  accumulated  and  distributed  by  the 
trustees,  under  the  residuary  clause,  because 
of  its  invalidity,  there  would  be  a  failure  of 
the  most  substantial  provisions  of  the  will,  not 
because  the  contingency  upon  which  the  pay- 
ments were  to  be  made  did  not  happen,  but 
because  It.  happened  after  the  time  limited  by 
the  rule.  The  possibility  that  the  contingen- 
cies mentioned  In  the  twelfth,  thirteenth,  and 
fourteenth  dauses  may  not  happen  within  the 
time  allowed  by  the  rule  is  sufficient  to  make 
them  invalid  under  the  rule. 

We  think,  also,  that  to  declare  those  clauses 
of  the  will  valid  as  to  such  of  the  children 
of  these  three  daughters  as  were  bom  l>efore 
the  testator's  death,  or  as  to  them  and  such 
as  may  be  25  years  old  at  their  mother's  death, 
and  Invalid  as  to  any  others,  would  be  to  make 
a  different  win  from  the  one  made  by  the  tes- 
tator, who  intended  equality  among  the  mem- 
bers of  this  class  of  his  grandchildren;  and 
especially  would  this  be  the  result  when  it  is 
seen  that  such  after-bom  grandchildren  would 
be  excluded  altogether  by  the  Invalidity  of 
the  residuary  clause.  Then,  again,  the  execu- 
tion of  these  provisions  of  the  will,  thus  emas- 
ctdated,  would  be  dependent  upon  the  carry- 
ing into  effect  the  trust  scheme  devised  by 
the  will.  But  this  trust  Itself  violates  the 
rule  by  making  provisions  for  tying  up  the 
estate  for  a  longer  period  than  tliat  fixed  by 
the  rule,  and  cannot,  therefore,  be  sustained. 
From  a  careful  reading  of  the  will  set  out  in 


the  statement  of  the  case,  it  clearly  appears 
that  the  trust  created  by  the  testator  was  one 
entire  scheme,  upon  which  the  execution,  hi 
the  main,  of  the  various  provisions  of  his  will 
was  made  to  depend.  Aside  from  the  books, 
pictures,  etc.,  bequeathed  to  the  aforesaid 
three  daughters  by  the  seventh  clause  of  the 
will,  the  validity  of  which  is  unquestioned, 
there  is  no  bequest  made  directly  to  any  bene- 
ficiary, but  directions  only  are  given  to  the 
trustees  to  make  certain  payments  out  of  the 
trust  estate,— some  out  of  the  principal,  oth< 
ers  out  of  the  income.  In  Tllden  v.  Green, 
130  N.  T.  29,  28  N.  B.  883,  it  was  said:  "The 
appellants  Invoke  the  aid  of  the  principle  that, 
where  several  trusts  are  created  by  a  will, 
which  are  independent  of  each  other,  and  each 
complete  In  Itself,  some  of  which  are  lawful, 
and  others  unlawful,  and  which  may  be  sep- 
arated from  each  other,  the  illegal  tn^ts  may 
be  cut  off,  and  the  legal  ones  permitted  to 
stand.  This  rule  is  of  frequent  application  In 
the  constmction  of  wills,  but  it  can  be  applied 
only  in  aid  and  assistance  where  it  would  lead 
to  a  result  contraiy  to  the  will,  or  work  in- 
justice among  the  beneficiaries,  or  defeat  the 
testator's  scheme  for  the  disposal  of  his  prop- 
erty. The  rule  as  applied  in  all  reported  cases 
recognizes  this  limitation:  that,  when  some 
of  the  tmsts  In  a  will  are  legal,  and  same  ille- 
gal, if  they  are  so  connected  together  as  to  con- 
stitute an  entire  scheme,  so  that  the  presumed 
wishes  of  the  testator  would  be  defeated  If  one 
portion  was  retained  and  the  other  portions  re- 
jected, or  If  manifest  Uijustice  would  result 
from  such  constmction  to  the  beoeflciarles,  or 
some  of  them,  then  all  the  trusts  must  be  con- 
straed  together,  and  all  must  be  hrfd  illegal, 
and  must  fall."  We  see  no  way  by  which  a 
division  of  the  trust  created  by  this  will  can 
be  made,  and  part  held  valid,  and  the  rest 
Invalid,  without  doing  violence  to  the  inten- 
tion of  the  testator.  It  is  all  one  entire 
scheme,  and,  although  the  trust  Is  an  instru- 
ment to  effect  the  beneficial  purpose  of  the  tes- 
tator, it  is  made  the  most  prominent  feature 
of  the  wUl. 

It  is  said  that,  at  least  as  to  the  three  pay- 
ments, of  $500  each.  In  the  ninth,  tenth,  and 
eleventh  clauses  of  the  will,  directed  to  be 
paid  by  the  tmstees  to  bis  brother  and  sisters 
hi  law  soon  after  his  decease,  the  trust  must 
be  sustained;  but  It  is  Inconceivable  that  the 
testator  would  have  created  a  trust  for  such 
a  purpose,  as  such  payments  can  as  well  be 
made  In  due  course  of  administration  of  the 
estate  In  the  probate  court,  and  we  think  they 
should  be  so  made,  and  that  the  court  below 
erred  In  holding  those  provisions  void.  It  is 
Ime  they  direct  the  trustees  to  pay  these  simis 
from  the  principal  trust  estate;  but,  as  the 
payments  are  to  be  made  soon  after  the  death 
of  the  testator,  the  tmst  estate  might  be  re- 
garded as  the  same  as  the  estate  In  the  bands 
of  the  executor.  These  provisions  do  not  seem 
to  be  necessarily  dependent  on  the  other  pro- 
visions of  the  will,  held  invalid,  and  there  Is 
nothing  in  ttaem  of  themselves  in  violation  of 
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any  role  of  law.  It  would  also  seem  to  have 
been  deai-ly  the  Intention  of  the  testator  that 
these  beneficlarlea  should  have  these  gifts  in- 
dependently of  any  other  disposition  of  this 
estate.  Be^des,  It  Is  a  role  of  construction 
that,  where  efCeot  cannot  be  given  to  the  en- 
tire will,  a  part  of  the  will  may  be  sustained 
which  conforms  to  the  rules  ol  law,  and  where 
no  violence  la  thereby  done  to  the  general  In- 
tention of  the  testator.  2  Jarm.  Wills,  843; 
Oxley  T.  Lane,  35  N.  Y.  340. 

It  Is  contended  by  counsel  for  appellants 
that  this  principle  should  be  extended  to  other 
dauses  which  have  been  held  Invalid,  but  we 
think  the  contrary.  So  far  as  the  annuities 
to  the  testator's  children  are  concerned,  they 
are  payable  out  of  what  will  be  their  own  es- 
tate, and  as  they  will,  under  the  statute  of  de- 
scents,  take  the  principal,  that  will  carry  with 
It  the  income.  By  the  nineteenth  clause,  the 
testator,  for  reasons  therein  given,  intended  to 
exclude  his  son  Frederick  from  all  Interest  In 
his  estate;  but,  as  the  bulk  of  the  estate  must 
pass  by  the  statute  to  the  heirs  at  law,  and 
no  disposition  of  it  is  made  by  this  dause,  it 
cannot  bare  any  effect  An  heir  cannot  be 
disinherited  unless  the  estate  Is  given  to  some 
one  else.  Coffman  r.  CofTman,  85  Ya.  459,  8 
S.  E.  672;  Bolsseau  v.  Aldrldges,  6  Leigh,  222; 
Doe  T.  Lanlus,  3  Ind.  441;  66  Am.  Dec.  518, 
note.  Compare  Stephenson  t.  Doe,  8  Blackf. 
608. 

The  decree  of  the  circuit  court  will  be  re- 
versed in  so  far  as  It  holds  the  ninth,  tenth, 
and  eleventh  clauses  or  divisions  of  the  will 
void;  and  It  la  In  all  other  respects  affirmed, 
and  the  cause  Is  remanded,  with  directions  to 
modify  the  decree  la  accordance  with  the 
Tiewa  herein  expressed.  Appellants  will  pay 
the  coats  In  this  court  cot  of  funds  of  the  es- 
tate In  their  hands.  Affirmed  In  port  Re- 
versed in  part 

(163  111.  424) 

UNION  BREWING  CO.  et  al.  v.  MEIER, 
(Supreme  Court  of  lUhiols.    Nov.  9,  1896.) 
Dower— Lbabs— Res  JonicATA— Ejbctmbnt— Di- 

FS!TSe. 

1.  A  widow  cannot  lease  her  dower  Interest 
before  it  has  been  assigned  to  her. 

2.  A  lessee  who  la  made  a  party  to  a  proceed- 
ing for  the  sate  of  a  decedent's  land  for  pay- 
mpnt  of  debts  la  bound,  aa  agninat  the  purchas- 
er, by  a  decree  that  the  land  be  aold  free  of  the 
lease,  80  long  aa  such  decree  ia  unreversed. 

'S.  Defeudaut  in  ejectment  cannot  show  that 
the  deed  from  a  third  person,  under  which  plain- 
tiff claims,  is  without  wmsideratlon. 

Appeal  from  circuit  court,  Peoria  county; 
T.  M.  Shaw,  Judge. 

Action  by  Frank  Meier  against  the  iJnloii 
Brewing  Company.  There  was  a  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

L  J.  Levlnson,  for  appellants.  Wlnslow 
Evans,  for  appellee. 

BAKER,  3,  On  Uay  29, 1893,  one  Demeter 
Treadle  died  seised  In  fee  of  certain  prem- 


ises in  the  city  of  Peoria,  and  left,  him  sur- 
viving, Lena  Trendle,  his  wife,  and  several 
minor  children,  his  only  heirs  at  law.  On 
February  14,  1894,  his  widow,  who  had  a 
dower  and  homestead  interest  therein,  leased 
said  premises  to  the  Union  Brewing  Com- 
pany for  the  term  of  five  years,  and  the  com- 
pany took  possession  and  paid  rent  according 
to  the  terms  of  the  lease.  On  the  day  of  the 
execution  of  the  lease,  Mrs.  Treudle  agreed 
with  the  lessee,  by  a  memorandum  in  writ- 
ing, to  acquire  the  legal  title  to  the  property 
she  had  leased*  On  June  22, 1895,  the  admin- 
istrator of  the  estate  of  Demeter  Treudle  ap- 
plied to  the  probate  court  for  permission  to 
sell  the  said  premises  to  pay  the  debts  of  his 
intestate.  The  Union  Brewing  Company  filed 
an  answer  to  the  petiticm.  claiming  to  hold 
under  the  lease  from  Mrs.  Treudle.  The  court, 
however,  ordered  the  premises  sold,  subject 
only  to  the  widow's  dower  and  homestead 
Interests,  and  free  from  said  lease.  At  the 
sale,  appellee  bought  the  premises,  and  the 
widow  Immediately  quitclaimed  to  him  her 
dower  and  homestead  int«%sts  therein.  Ap- 
pellee thereupon  brought  this  action  of  eject- 
ment against  the  Union  Brewing  Company 
and  its  tenant,  the  appellants  herein,  for  the 
possession  of  the  property  he  had  purchased. 
To  the  declaration  the  general  issue  was 
pleaded.  The  cause  was  tried  in  the  drcnlt 
court  of  Peoria  county,  before  the  court 
without  a  Jury,  and  Judgment  was  rendered 
against  the  appellants,  who  bring  this  ap- 
peaL 

When  the  lease  to  the  Union  Brewing 
Company  was  executed,  the  dower  and  home- 
stead of  Mrs.  Treudle  had  not  been  assigned 
or  set  off  to  her,  and  the  lease  therefore  con- 
veyed no  estate  whatever  to  that  company. 
For  It  Is  a  rule  of  property  that  a  surviving 
husband  or  wife  cannot  sell  and  convey  the 
right  of  dower  and  homestead  to  a  person 
other  than  the  owner  of  the  fee,  or  lease  the 
same,  before  the  dower  and  homestead  have 
been  set  off  and  assigned:  Best  v.  Jenka,  123 
Ul.  447,  15  N.  E.  173.  Again,  the  appellant 
company  was  a  party  to  the  proceeding 
wherein  It  was  decreed  that  the  said  prem- 
ises should  be  sold  free  from  the  lease,  and, 
not  having  reversed  that  decree^  Is  bound  by 
it 

The  memorandum  wherein  Mrs.  Treudle 
agreed  to  purchase  the  legal  title  to  the  prop- 
erty was  a  mere  executory  contract,  and 
gave  no  right  of  possession.  If  It  conferred 
any  equitable  right,  it  would  have  to  be  en- 
forced by  suit  In  equity.  And  for  Its  breach 
the  only  legal  remedy  would  be  suit  for  dam- 
ages. 

It  is  ui^ed  that  since  the  statute  (section 
19,  c.  45,  Rev.  St.)  provides  that  a  defendant 
in  ejectment  may  plead  the  general  Issuer 
and,  under  such  plea,  may  give  In  evidence 
any  matter  that  may  tend  to  defeat  the  plain- 
tiff's action,  except  as  In  the  chapter  other- 
wise provided,  thereffnre  the  trial  court  erred 
In  excluding  evidence  tending  to  show  that 
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appellee  purchased  the  premises  with  means 
procured  from  Mrs.  Treudle,  and  took  tltlo 
in  his  own  name  for  the  purpose  of  defraud- 
ing appellant  out  of  his  lease.  As  we  have 
seen,  appellants  had  no  valid  lease.  The  sup- 
posed fraud  only  goes  to  the  consideration 
that  was  paid  for  the  premises,  and  there- 
fore was  not  an  element  of  Inquiry,  or  admis- 
sible in  proof,  in  this  action  of  ejectment 
Kscherlck  v.  Traver,  65  111.  379;  Reece  t. 
Allen,  5  Gllman,  236.  The  case  suggested  by 
the  proffered  testimony  vr&n  not  one  of  a 
deed  that  Is  a  nullity  because  of  fraud  used 
In  Its  procurement.  The  excluded  evidence 
was  Immaterial,  and  there  was  no  error  In 
the  action  of  the  court.  The  judgment  la 
alBrmed.  Affirmed. 


(1S3  lit.  2SS> 

ILLINOIS  CENT.  R.  CO.  t.  CITT  OP 
WENONA. 

(Bopmne  Court  of  lUinou.    Nov.  8,  1896.) 
HoHioirAi.  CoRpoBATioHs— Pdbuo  Improvxmmts 

— ASSeSSMENTS. 

Act  Jane  21,  1885  (Laws  1895,  p.  100). 
amending  Act  April  10,  1872,  and  granting 
a  trial  by  Jury,  fn  proceedings  for  conflrmatioa 
of  an  assessment,  to  determine  whether  the 
assessment  for  a  city  improvement  was  excess- 
ive or  not,  applies  to  proceedings  pending  at 
the  time  the  act  went  into  effect. 

Appeal  from  circuit  oonrt;  Marthafl  coontr; 
O.  y.  Btebmond,  Judge. 

ProceedingB  1^  the  dty  of  Wenona  against 
the  Illinois  Ceaatnl  Railroad  Company.  From 
a  Judgment  for  petltloiier,  defendant  appeals. 
Reversed. 

y.  Warner  and  Bamee  A  Barnes.  t<x  appel- 
lant George  Baine  and  L  0.  Plnkney.  Cor 
appellee. 

PHILLIPS,  J.  On  June  10,  1895,  the  ap- 
pellee, city  of  Wenona,  filed  In  the  county 
court  of  Marshall  county.  111.,  a  petition  aver- 
ring that  on  Jime  3,  1895,  Its .  city  council 
passed,  and  Its  mayor  approved,  an  ordinance 
providing  that  there  be  constructed  In  said 
cl^  "a  connected  system  of  water  main  pipes 
and  hydrants,"  as  therein  located  and  de- 
scribed, claiming  to  file  with  and  as  part  of 
said  petition  a  copy  of  such  ordinance;  that 
the  whole  cost  of  the  construction  of  said  im- 
provement should  be  paid  for  out  of  a  fund  to 
be  raised  by  special  taxation  upon  the  real 
estate  contiguous  to  said  Improvement,  accord- 
ing to  Its  Bupcrflclal  area,  which  was  by  said 
ordinance  so  assessed  upon  said  real  estate; 
that  on  June  3,  1895,  the  commissioners  ap- 
pointed by  said  city  council  to  make  an  esti- 
mate of  the  cost  of  the  Improvement  provided 
for  by  such  ordinance  made  a  report  to  said 
council,  which  was  afterwards  approved  by 
said  council,  estimating  said  cost  at  115,084.48, 
a  copy  of  which  report,  said  petition  avera.  Is 
thereto  attached,  and  made  a  part  thereof; 
and  praying  that  the  cost  of  said  improve- 
ment be  assessed  In  the  manner  prescribed  by 


law.  The  ordinance  provides,  as  shown 
the  copy  attached  to  and  made  part  of  appel- 
lee's petition,  that  the  pipes,  hydrants,  valves, 
boxes,  and  connections  of  the  proposed  "con- 
nected system  of  water  main  pipes  and  hy- 
drants" shall  be  constructed  In  accordance 
with  several  specifications  mentioned,  and  the 
"map  of  the  line  of  pipe"  prepared  by  the  en- 
gineer, and  made  a  part  of  the  ordinance.  Ai>- 
pellant  appeared,  and  filed  numerous  objec- 
tions, which  were  all  overruled  by  the  comt. 
Without  entering  Into  a  discussion  of  the  vari- 
ous objections,  some  30  in  number,  It  Is  suffi- 
cient to  say  we  are  of  opinion  no  error  was 
committed  by  the  court  except  In  overruling 
the  twelfth  objection,  which  was  that  "under 
the  constitution  and  laws  of  this  state  appel- 
lant was  entitled  to  have  the  question  of  bene- 
fits to  the  property  taxed  passed  upon  by  a 
Jury,  and  demands  a  Jury  to  pass  on  the  ques- 
tion of  special  benefits,  if  any,  to  ItB  property 
sought  to  be  taxed  by  said  assessment"  This 
proceeding  was  commenced  when  section  17 
ot  article  9  of  "An  act  to  provide  for  the  In- 
corporation of  cities  and  villages,"  approved 
April  10,  1872  (1  Starr  &  0.  Ann.  St  c.  24,  p. 
491),  was  in  force,  and  imder  which  the  assess- 
ment of  the  commissioners  was  conclusive  on 
the  question  of  benefits  to  the  property  assess- 
ed; but  the  appellant  was  not  required  to  an- 
swer the  petition  herein,  and  neither  of  said 
assessment  roUs  was  presented  to  the  county 
court  for  confirmation,  and  Judgment  thereon, 
until  July  1,  1895,  and  after  said  original  sec- 
tion 17  had  been  modified  by  the  amendment 
thereto  of  June  21,  1896,  In  force  July  1,  1895 
(LawB  1895,  p.  100).  By  the  amendment  by 
the  last-menttoned  act  it  was  provided  no 
special  tax  should  be  levied  or  assessed  upon 
any  property  to  pay  for  any  local  improve- 
ment In  an  amount  In  excess  of  the  special 
benefit  which  such  property  shall  receive,  and 
the  question  of  benefit  and  the  amount  of  such 
special  tax  shall  be  subject  to  the  review  and 
determination  of  the  coun^  court,  and  tried 
in  the  same  manner  as  a  proceedhig  by  spe- 
cial assessment.  Before  the  passage  of  this 
act  a  valid  ordinance  was  conclusive  of  the 
benefits  as  cast  in  the  assessment  roll  under 
special  taxaticm.  By  the  amendment  the  ques- 
tion whether  the  assessment  as  cast  in  the  roll 
was  greater  or  less  than  the  benefits  received 
by  the  property  by  reason  of  the  improvement 
may  be  determined  as  a  qnestlon  of  fact  by  a 
Jury.  On  June  3,  1S95,  the  ordinance  was 
adopted.  On  June  10,  180u,  the  petition  was 
ffied.  On  July  1,  1S05,  the  county  court  en- 
tered a  rule  requiring  objections  to  be  filed 
July  5th,  on  which  day  certain  objecUona 
were  filed,  and  certain  other  additional  objec- 
tions were  by  leave  of  court  filed  on  July  17, 
1895.  On  August  19,  18^,  the  county  court 
overruled  appellant's  objections,  and  appellant 
demanded  in  writing  a  Jury  to  pass  upon  the 
question  whether  the  taxes  assessed  against 
Its  property  exceeded  the  special  benefils  there- 
to. This  was  also  denied,  to  which  exception 
was  takok 
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The  filing  of  tbe  petition  In  the  county  court, 
the  giving  notice  In  pursuance  of  the  statute, 
and  the  conflrmatlon  of  the  assessment  roll 
were  all  necessary  acts  to  constitute  a  valid 
Judgment  of  assessment.  When  the  court  act- 
ed  <m  this  question,  the  act  of  1895'  was  in 
force.  There  was  in  the  provisions  of  the 
act  of  1872,  with  reference  to  special  taxa- 
tion, nothing  In  the  nature  of  a  contract  or 
graut.  A  power  was  conferred  as  to  a  meth- 
od of  special  taxation.  There  was  In  a  city 
or  village  no  vested  right  as  to  such  method. 
It  was  by  the  act  of  1872  a  mere  procedure 
to  accomplish  a  certain  result  There  being 
no  vested  right  in  the  city  or  vUlage,  the  legis- 
lature had  the  right  to  change  the  procedure. 
Where  there  Is  no  saving  clause  aa  to  existing 
litigation  in  a  repealing  act  which  provides  a 
new  procedure,  all  rights  of  action  will  be 
enforced  under  the  new  procedure,  without  re- 
gard to  whether  they  accrued  before  or  after 
such  change  In  the  law,  and  without  regard 
to  whether  suit  bad  been  Instituted  or  not 
Dobbins  T.  Bank,  112  111.  553;  Wlnslow  v.  Peo- 
ple, 117  in.  152,  7  N.  E.  135;  Holcomb  v.  Peo- 
ple. 79  111,  409.  There  being  no  saving  clause 
in  the  amendatory  act  of  1895,  all  proceedings 
for  confirmation  after  July  1,  1895,  when  that 
act  went  Into  effect,  must  be  in  accordance 
with  its  provisions.  Under  it  appellant  had  a 
right  to  have  determined  by  a  jury  whether 
the  assessment  as  made  on  his  property  as  a 
special  tax  exceeded  the  special  benefits  that 
property  derived  from  the  proposed  improve- 
ment. The  denial  of  that  right  was  error. 
The  Judgment  of  the  county  court  of  Marshall 
county  la  xeversed*  and  the  cause  Is  remanded. 


1UB  lU.  418) 

PBOTONH  &  HANl^NO  UNION  DRAIN- 
AGE DIST.  NO.  1  et  aL  v.  ADAMS. 

(Supreme  Ooort  of  lUinoIs.    Nov.  9,  1896.) 

Mandahub  —  Dorr  or  Draivaob  Com  mission  bks. 

Laws  1885,  p.  83,  {  17.  providinK  that  on 
the  orKanlzation  of  a  drainage  dlBtrict  the  com- 
missioners shall  determine  upon  a  system  of 
drainage  which  shall  provide  main  outlets  of 
ample  capacity  for  the  waters  of  the  district; 
and  section  41,  declaring  that,  if  the  commia- 
sioners  find  the  lands  are  not  drained  as  con- 
templated, they  shall  use  the  corporate  funds 
to  carry  out  we  original  pnrpose,— are  manda- 
tory] and  a  person  who  receives  no  benefits 
from  the  improvementj  by  reason  of  an  error 
in  constructing  the  drain,  may  compel  the  com- 
missionera,  by  mandamus,  to  alter  snch  drain 
so  as  to  properly  carry  off  the  water  from  his 
land.    61  111.  App.  affirmed. 

Appeal  from  appellate  court,  Second  dis- 
trict. 

Mandamus  by  John  Adams  against  the 
Peotone  &  Manteno  anion  drainage  district 
No.  1,  etc.,  and  Henry  Lonkanan  and  otbers 
as  commissioners  of  siUd  drainage  district, 
to  compel  defendants  to  alter  a  drain.  A 
Judgment  awarding  a  peremptory  writ  was 
affirmed  by  the  appellate  court  (see  61  111. 
App.  43S),  and  defendants  appeal.  Affirmed. 


Haley  &  ODonnell,  for  appellants.  Cow- 
ing &  Young,  for  appellee. 

CRAIG,  J.  On  the  trial  of  this  case  in  the 
circuit  court,  the  Jury  found  the  facts  against 
appellants.  They  found  that  the  lands  of 
John  Adams,  the  appellee,  cannot  be  drain- 
ed Into  the  outlet  provided  by  the  drainage 
district  That  finding  was  approved  by  the 
appellate  court  In  speaking  of  the  evidence 
on  this  branch  of  the  case,  the  appellate 
court  said:  "We  are  of  the  opinion  that  It 
sufficiently  appears  that  appellee  had  neces- 
sity for  a  tile  drain  on  his  own  land  for 
near  a  quarter  of  a  mile,  and  that  the  fall 
was  nothing  on  his  land  towards  the  main 
tile  drain,  but  In  that  distance  the  fall  was 
the  other  way  about  seven  Inches.  This 
would  show  that  by  carrying  baelt  of  a  fall 
the  length  of  the  proposed  tile  ditch,  he  could 
not  give  his  tile  grade  from  the  upper  end 
sufficient  to  drain  his  land  without  running 
out  at  the  top  of  the  ground  before  reaching 
the  upper  end.  He  wonid  not  have  ample 
capacity,  according  to  the  oilglnal  Intention, 
for  the  drainage  of  the  waters  from  his  land, 
comprising  about  seventy  acres.  Any  one 
with  but  little  experience  would  know  that, 
from  a  reading  of  the  evidence,  which  we 
think  was  clearly  sufficient  to  support  the 
verdict  of  the  Jury."  Under  the  statute,  the 
facts  In  favor  of  appellee  are  settled  by  the 
Judgment  of  the  appellate  court  affirming  the 
Judgment  of  the  circuit  court.  The  only 
question,  therefore,  to  be  determined  here.  Is 
whether  the  court  dwlded  correctly  on  ques- 
tions of  law. 

It  Is  claimed  by  appellants  that  whether 
the  drainage  commissioners  would  lower  the 
drain  as  requested  by  appellee  Involved  a 
question  of  discretionary  power,  which  courts 
are  not  authorized  to  Interfere  with  by  man- 
damus, and  this  is  the  only  question  present- 
ed by  the  record.  The  drainage  district  In 
which  appellee's  lands  were  located  was  or- 
ganized under  the  farm  drainage  act  ap- 
proved June  27. 1885  (Laws  1885,  p.  S3).  Sec- 
tion 17  of  the  act  provides,  "Upon  the  organ- 
ization of  a  drainage  district  tb,e  commission- 
ers shall  go  upon  the  land  and  determine 
upon  a  system  of  drainage  which  shall  pro- 
vide main  outlets  of  ample  capacity  for  the 
waters  of  the  district  having  in  view  the 
future  contingencies  as  well  as  the  present" 
This  section  of  the  statute,  requiring  the 
drainage  commissioners  to  provide  outlets  of 
ample  capacity  for  the  waters  of  the  district 
Is  mandatory.  Where  the  landowners  In  the 
district  have  been  assessed  and  taxed  f  cnt  the 
purpose  of  constructing  drains  or  ditches  of 
sufficient  depth  and  capacity  to  drain  their 
lands,  they  have  a  rigbt  to  Insist  that  the 
commissioners  shall  do  what  the  statute  says 
they  shall  do;  that  is,  determine  upon  or 
adopt  a  system  of  drainage  which  shall  pro- 
Tide  main  outlets  of  ample  capacity  for  the 
waters  of  l^e  district.  If  a  system  or  plan 
of  drainage  Is  adopted  which  will  not  afford 
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outlets  of  sufficient  capacity  to  drain  the 
lands  of  the  district,  the  landowner  will  de- 
rive no  beneflt  whatever  from  the  tajcation 
imposed  upon  hlm^  7hls  was  never  contem- 
plated by  the  legislature.  But,  If  there  was 
any  doubt  In  regard  to  the  obligation  and 
duty  Imposed  on  the  drainage  commissioners, 
that  doubt  would  be  removed  by  a  reference 
to  section  41  of  the  act,  which  is  as  follows: 
"After  the  completion  of  the  work  the  com- 
missioners shall  thereafter  keep  the  same  In 
repair;  and  if  they  find  by  reason  of  error 
In  locating  or  constructing  the  ditches,  or 
any  of  them,  or  from  other  causes,  the  lands 
of  the  district  are  not  drained  or  protected 
as  contemplated,  or  some  of  them  receive  but 
partial  or  no  benefit,  they  shall  use  the  cor- 
porate funds  of  the  district  to  carry  out  the 
original  purpose,  to  the  end  that  all  the 
lands,  so  far  as  practicable,  shall  receive 
their  proper  and  equal  benefits  as  contem- 
plated when  the  lands  were  classified:  •  ♦  « 
provided  In  all  such  cases  If  sufficient  funds 
are  not  on  hand,  the  commissioners  shall 
make  a  new  tax  levy."  Here,  as  appears  from 
the  evidence,  after  the  drains  had  been  com- 
pleted there  was  an  error.  In  not  construct- 
ing the  drain  deep  enough.  In  consequence 
of  which  the  lands  of  appellee  could  not  be 
drained,  and  his  lands  received  no  benefit 
from  the  Improvement,  although  he  had  been 
taxed  to  make  the  Improvement.  Under  the 
section  of  the  statute  supra,  where  an  error 
has  been  committed,  can  the  drainage  com- 
missioners shield  themselves  behind  what 
they  term  a  "discretionary  power,"  and  thus 
leave  the  landowner  without  any  remedy 
whatever?  If  they  could,  the  law  ought  to 
be  repealed  at  once,  In  order  to  prevent  oth- 
ers from  being  Imposed  npon  by  Its  unjust 
provisions.  But  we  think  the  statute  gives 
a  negative  answer  to  the  Inquiry.  The  stat- 
ute nowhere  says  that  a  discretion  exists 
where  a  wrong  has  been  committed  on  one 
of  the  landowners,  but,  on  the  other  hand. 
It  says  they  shall  use  the  corporate  funds  of 
the  district  to  carry  out  the  original  purpose, 
to  the  end  that  all  lands  sball  receive  their 
proper  benefits,  as  contemplated  when  the 
lands  were  classified.  Under  these  two  sec- 
tions of  the  statute,  we  do  not  think  any  dis- 
cretion is  vested  In  the  commissioners,  but, 
on  the  other  hand,  the  duty  enjoined  Is  Im- 
perative. It  may  be  conceded  that  the  drain- 
age commissioners  have  a  discretion  In  re- 
gard to  the  location  of  the  drain,  and  In  re- 
gard to  many  of  the  details  of  the  work,  but 
this  fact  does  not  change  the  duty  resting 
on  the  commissioners  to  provide  sufficient 
outlets  for  the  waters  In  the  district.  High, 
In  his  work  on  Eixtraordinary  Legal  Reme- 
dies (section  413),  says:  "Where,  by  act  of  the 
legislature,  the  duty  Is  plainly  and  impera- 
tively incumbent  upon  the  common  council 
of  a  city  to  make  certain  street  Improve- 
ments, the  writ  win  Issue  for  the  enforce- 
ment of  the  obligation.  Nor  does  the  fact 
t&at  certain  Incidents  and  details  of  the  work 
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are  left  discretionary  with  the  authorities,  as 
regards  the  manner  of  their  execution,  ren- 
der the  duty  less  mandatory,  or  constitute  a 
bar  to  relief  by  mandamus."  In  Brokaw  v. 
Commissioners,  130  111.  482,  22  N.  K.  598,  the 
same  doctrine  Is  laid  down.  It  is  there  said: 
"It  Is  urged  that,  as  the  commissioners  have 
charge  of  the  roads  In  their  town,  they  have 
a  discretion  In  respect  to  the  matter  of  their 
management,  and  that  the  courts  will  not 
coerce  them  by  mandamus  in  regard  to  mat- 
ters that  are  placed  under  their  control,  and 
left  to  their  discretion.  Many  of  the  powers 
given  to  the  commissioners  are  discretionary, 
but,  in  our  opinion,  the  power  here  In  ques- 
tion is  not  of  that  character.  By  section  2 
of  the  act  [Rev,  St.  1889,  c.  121],  it  Is  made 
their  duty  to  keep  the  roads  of  their  town  in 
repair,  and  section  6  requires  them  to  exer- 
cise such  care  and  supervision  over  such 
roads  as  the  public  good  may  require.  The 
language  of  section  71  Is  that  the  commis- 
sioners after  having  given  reasonable  notice,* 
etc.,  *•  •  •  may  remove  any  such  fence  or 
other  obstruction,'  etc.  We  think  It  was  in- 
tended by  the  statute  to  Impose  upon  the 
commissioners  the  Imperative  duty  to  re- 
move obstructions  from  the  public  highway, 
and  that  the  word  'may*  Is  to  be  construed 
as  'shall.'  •  •  •  The  duty  on  them  to  act 
Is  imperative,  and  the  discretion  given  them 
Is  merely  In  respect  to  a  matter  which  Is  In- 
cidental to  the  performance  of  their  duty.** 
The  judgment  of  the  appellate  court  will  be 
affirmed.  Affirmed. 


(1S3  111.  6S1) 

SMITH  T.  DENNIS  et  al. 

(Supreme  Court  of  Illinois.    Nov.  9,  1896.) 

Hon  aaxBAD— What  CossTrroTBs— Pibtitios 
AMOKO  Hftina. 

1.  Testator  be<iueftthed  his  homestead  to  his 
wife  for  life,  directinj*  that  the  remainder  of 
his  property  be  divided  between  hia  wife  and 
children.  The  testator  owned  a  part  of  a 
block,  which  had  been  divided  Into  sublots,  but 
without  streets  or  alleys.  On  one  corner  of  the 
block  was  a  house,  with  outhouaes  and  well, 
rented  by  testator  for  busineBs  purposes.  On 
the  other  corner  was  a  dwelling  house  occu- 

?ied  by  testator  and  his  family,  with  outhouses, 
'he  family  used  the  well  appurtenant  to  the 
other  house.  Held,  that  the  term  "homestead," 
as  used  In  the  will,  must  be  conntraed  as  includ- 
ing only  that  ptHl:ion  of  the  block  occupied  ex- 
ciuslTely  by  the  dwelling  hdnse  and  its  appur- 
tenances. 

2.  Testator  bequeathed  hia  homestead  to  his 
wife  for  life,  directing  that  the  remainder  of 
his  property  be  divided  between  his  wife  and 
children.  Upon  a  bill  brought  by  the  children 
the  homestead  was  set  off,  and  the  remainder 
of  the  land  partitioned.  Beld  that,  in  the  ab- 
sence of  any  prajer  to  that  effect,  the  f^nre 
of  the  court  to  decree  a  partition  of  the  home- 
stead was  not  error. 

Appeal  from  circuit  court,  Henry  county; 
J.  J.  Glenn,  Judge. 

Bill  by  Alta  M.  Dennis  and  others  against 
Bvallne  Smith,  widow  of  Thomas  Smith,  de- 
ceased, for  a  partition  of  real  estate  under 
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tbe  will  of  the  decedent  From  a  decree 
for  complainants  tbe  defendant  appeals.  Af- 
flnned. 

Thomas  Smith,  of  Galra,  Henry  county, 
this  state,  died  testate  on  February  1« 
1893.  He  left  Burviving  him  appellant,  hts 
widow,  and  an  infant  daughter.  Cecil;  also 
appellees,  four  adiilt  daughters  by  a  former 
wife.  By  his  last  wiU  he  disposed  of  his 
property  as  follows:  "(1)  I  give  and  be- 
queath to  my  iKlored  wife,  Erallne  Smith, 
my  homestead,  during  her  life,  and  all  of 
my  household  and  kitchen  furniture  of  every 
kind  and  description,  to  her  sole  use.  (2)  I 
give  and  bequeath  to  my  wife,  Sraline 
Smith,  in  trust  for  tbe  support  of  my  daugh- 
ter Cecil  Smith,  fifty  dollars  per  year  until 
she  shall  become  of  the  age  of  eighteen 
years  of  age.  (3)  I  give  and  bequeath  to  my 
wife,  Evaline  Smith,  and  my  daughters  Lu- 
clnda  Scott,  Ida  B.  Reynolds,  Carrie  J.  Lane, 
Alta  M.  Smith  (now  Dennis),  and  Cecil 
Smith  the  remainder  of  my  real  and  per- 
sonal  property,  goods  and  chattels  of  what 
nature  or  Itlnd  soever,  to  be  divided  equally 
between  them,  share  and  share  alike,  after 
all  my  debts  and  funeral  expenses  are  paid, 
and  the  foregoing  legates  are  all  settled." 
The  adult  daughters  filed  this  bill  for  parti- 
tion, making  the  widow  and  her  Infant  child 
defendants.  At  the  date  of  tbe  will,  and 
when  he  died,  the  testator  owned  a  part  of 
block  19.  in  the  village  of  Oalva,  fronting 
west  on  Church  street  176  feet,  extending 
north  to  First  street,  running  due  east 
and  west,  and  sooth  to  Ualn  street,  running 
back  88  feet  on  First  street*  and  about  146 
on  Ualn;  the  latter  street  extending  in  a 
northeast  and  southwest  direction.  Testator 
had  purchased  this  property,  as  sublets,  plat- 
ted irregularly,  without  streets  or  alleys, 
numbered  from  8  to  14,  Inclusive.  At  the 
time  he  bought  It,  tliere  was  a  frame  bouse 
on  tbe  southwest  comer,  fronting  on  Church 
street,  which  had  been  built  without  refer- 
ence to  the  sublots,  part  of  it  being  on  sub- 
let tS  and  part  on  snblot  U.  A  veil  had 
been  dug  a  short  distance  north,  on  snUot 
12;  and  in  a  northeasterly  direction,  back 
from  the  house,  was  a  closet  and  coal  bouse 
on  another  sublot  Soon  after  the  purchase 
he  erected  a  dwelling  house  on  the  north- 
west corner  of  tbe  property,  also  fronting  on 
Church  street.  This  house  occupied  parts  of 
snUots  9,  10^  and  11.  A  new  coal  house  and 
closet  were  built  for  this  new  residence. 
Testator  moved  into  tbe  new  house  upon  Its 
completion,  and  continued  to  reside  there  un- 
til his  death.  The  well  was  used  for  both 
the  old  and  the  new  buildings.  Deceased 
never  occupied  the  old  house,  but  rented  It 
for  an  hotel,  restaurant,  and  other  purposes. 
The  principal  controversy  between  tbe  par- 
ties here  Is  as  to  bow  much  of  this  proper- 
ty passed  to  the  wife  under  tbe  first  clause 
of  the  wlU.  OompbUnauts  allege  in  their 
biU  that  she  is  entitled  only  to  the  family 
residence  in  the  norUtwest  comer,  with  so 


much  of  the  land  as  lies  north  of  a  certain 
line  running  northeasterly  through  the  prop- 
erty, some  60  feet  north  of  tbe  southeasterly 
line,  thus  setting  off  a  lot  of  about  that 
width,  with  the  closet  and  tbe  well  and  coal 
house  used  with  her  dwelling.  The  widow 
claims  the  whole  property.  On  the  bearing, 
the  circuit  court  found  with  the  complain- 
ants, and  ordered  that  the  widow  was  en- 
titled to  the  dwelling  house  and  the  above- 
described  portion  of  the  ground,  valued  at 
$2,500.  for  life,  and  that  the  minor  child, 
Cecil,  is  entitled  to  a  statutory  homestead 
therein  until  she  arrives  at  the  age  of  21 
years;  and  ordered  partition  of  the  remain- 
der of  tbe  real  estate  of  which  the  testatw 
died  seised.  Including  that  part  of  said  block 
19  lying  south  of  said  Une,  set  off  with  the 
old  house,  but  expressly  decreeing  that  parti- 
tion of  the  said  homestead  be  not  made. 
From  that  decree  this  appeal  Is  prosecuted. 

John  Root  and  N.  F.  Andenon,  eor  app^ 
lant  B.  A.  Corbln  and  Thompsraii  Shum- 
way  ft  Wasson,  for  appellees. 

WILKIN,  J.  (after  stating  the  facts).  It  Is 
Insisted  by  counsel  for  appellant  that  tbe 
division  of  the  property  as  made  by  the 
court  below  Is  an  arbitrary  one,  unsupported 
by  the  evidence,  and  they  contend  that  by 
the  terms  of  the  first  clause  In  tbe  will  tbe 
widow  took,  as  the  homestead  of  her  deceas- 
ed husband,  all  of  tbe  property  described  in 
block  19.  We  think  It  must  be  admitted 
that  at  the  time  of  the  execution  of  the  wlU 
and  at  the  death  of  the  testator  he  owned 
two  distinct  pieces  of  property  on  iAo(3L  19; 
that  Is  to  say,  there  were  two  distinct  houses 
and  two  sets  of  outhouses  on  tbe  block. 
That  which  renders  the  meaning  of  the  tes- 
tator uncertain  as  to  whether  he  meant  to 
give  his  wife  a  life  estate  In  only  a  part  of 
the  whole  of  the  land  arises  from  the  fact 
that  these  two  distinct  pieces  of  property 
were  not  separated  by  any  street,  alley,  or 
lot  Une.  If  a  line  had  been  platted  wh«re 
the  court  fixed  It  by  its  decree,  or  If  the  tes- 
tator had.  prior  to  making  his  will,  estab- 
lished that  Une  by  building  a  fence  thereon, 
or  staking  it  off,  no  one  would  hesitate  to 
say  that  by  the  language  "my  homestead" 
he  meant  only  that  part  of  the  property 
north  of  the  line.  No  question  is  made  as 
to  tbe  competency  of  the  evidence  tending 
to  show  that,  notwithstanding  that  Une  was 
not  established  by  any  physical  act  on  his 
part,  he  recognized  It  as  tbe  dividing  Une. 
Without  reviewing  the  evidence  bearing  up- 
on tiiat  question,  we  think  it  satisfactorily 
shows  that  he  treated  the  two  houses  and 
appurtenances  as  distinct  property,  and  that 
in  renting  the  old  bouse,  through  his  agent, 
he  let  with  it  a  certain  amount  of  ground, 
including  that  on  which  the  closet  and  coal 
house  stood;  and  the  evidence  of  the  agent 
Is  to  the  effect  that  so  much  of  block  19  as 
Ues  south  of  the  line  fixed  by  the  court  was 
treated  as  belonging  to  that  house.   The  wa* 
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ter  doset  ballt  and  used  in  connection  with 
that  house  could  only  be  set  apart  with  It 
by  drawliv  the  line  where  the  court  estab- 
lished It.  the  north  side  of  the  closet  being 
substantl^Uy  on  that  line.  Neither  could  the 
water  closet  buUt  and  used  In  connection 
with  the  new  house  be  set  apart  to  It  with- 
out so  fixing  the  Une^  the  south  side  of  that 
closet  also  being  on  cv  very  near  the  line. 
We  think  the  mere  fact  that  Uie  well,  con- 
nected with  the  old  house,  was  used  by  the 
family  occupying  the  new  one,  is  not  a  con- 
trolling consideration  in  determining  what 
part  of  the  property  the  testator  treated  as 
belonging  to  his  homestead.  The  well  was 
appurtenant  to  the  old  house,  and  was  used 
simply  for  conrenlence  with  the  new  one. 
In  fact,  the  evidence  shows  that  the  testator 
stated  that  a  new  well  would  be  provided 
for  his  residence  In  case  the  other  property 
was  sold.  The  term  "homestead,"  as  used 
in  this  will,  means  "the  dwelling  house  at 
which  the  family  resides,  with  the  usual  and 
customary  appurtenances,  including  out- 
buildings of  every  kind  necessary  and  con- 
venient for  family  us^  and  lands  used  for 
the  purposes  thereof."  And.  Law  Diet,  512. 
Within  this  meaning  It  can  scarcely  be  claim- 
ed that  the  testator  Intended  to  will  to  his 

•  wife  the  two  houses,  one  the  family  resi- 
dence, and  the  other  a  house  devoted  to  oth- 
er pnriioses.  We  think  the  acts  bf  the  tes- 
tator in  improving  the  north  part  of  the 
property,  together  with  the  manner  in  which 
the  south  part  was  rented,  sufficiently  show 
his  Intention  to  give  his  wife,  as  her  life 
estate,  only  that  part  of  the  property  de- 
creed her  the  circuit  court  Perkins  v. 
Jewett  11  Allen,  9;  Bnnrn  Saltonstall,  8 
Mete.  (Mass.)  423. 

No  substantial  ernnr  was  committed  by  the 
court  below  In  the  admission  or  exclusion 
of  testimony.  The  point  that  it  was  error 
to  decree  that  no  partition  should  be  made 
of  the  hmnestead  willed  to  the  wife  Is,  we 
think,  without  force.  On  the  pleadings  no 
partition  of  that  part  of  the  estate  was  ask- 

-  ed,  complainants  in  their  bUi  expressly  pray- 
ing that  it  I>e  not  partitioned.-  and  defend- 
ants not  asking  for  a  partition  either  in  their 
answer  or  by  cross  bill.  The  decree  of  the 
circuit  court  Is  in  harmony  with  the  views 
here  expressed,  and  it  will  be  affirmed.  Af- 
firmed. 


aeS  III.  277) 

McMAHILL  T.  TORRENCB  et  al. 

Supreme  Court  of  Illinois.   Nov.  9.  1896.) 

HoitraAOBS— FOBKOLOSURB— Advsbss  FossEssiori 
— Co-Tbsaxt8. 

1.  A  purchaser  at  a  foreclosure  sale  acgnlres 
only  the  title  of  the  mort^a^or,  aa  ngainst  a  co- 
tenEint  of  the  moTttx.gor,  thongh  the  mortgage 
SHsnmes  to  convey  the  entire  fee. 

2.  AdveiBe  poaBesslon  by  one  co-tenant  as 
against  another  is  not  shown  by  mere  posses- 
sion, payment  of  taxes,  and  appropriation  of 
the  rents  and  profits. 


Appeal  from  circuit  court,  Warren  county; 
3.  J.  Glean,  Judge. 

Bill  for  partition  by  Charles  Torrence  and 
others  against  George  W.  McMahlU.  There 
was  a  Judgment  for  complainants,  uid  de- 
fendant appeals.  Affirmed. 

A  bill  in  chancery  was  filed  by  appellees, 
afterwards  amended,  which  prayed  for  the 
partition  of  the  B.  E.  %  of  section  80  and 
10  acres  oft  the  east  side  of  the  S.  W.  ^. 
of  section  80,  both  in  iown  8,  range  1,  In 
Warren  county.  Harry  J.  Hewitt  was  the 
original  owner  of  this  land,  and  died  intes- 
tate In  the  year  iSSO,  leaving  his  widow, 
Miriam  Hewitt,  and  as  his  only  heirs  six 
children,  two  of  whom  were  Miriam  H. 
Hewitt  Schreeves  and  Oscar  L.  Hewitt 
The  biU  avers  that  Miriam  H.  Schreeves  had 
conveyed  to  her  two  brothers,  Oscar  L.  and 
H.  H.  Hewitt,  her  Interest  in  the  undivided 
two-thirds  of  these  and  other  premises  left 
by  her  father,  bat  retained  her  Interest  In 
the  undivided  one-third  which  would  repre- 
sent the  land  covered  her  mother's  dow- 
er; that  afterwards  the  W.  ^  of  said  S.  B. 
34  of  section  80  and  the  lO-acre  tract  were 
set  ott  as  dower  to  her  motbCT.  It  repre- 
sents that  the  mother  died  in  1891,  after 
which  Mrs.  Schreeves  conveyed  her  remain- 
ii^  interest  to  Charles  Torrence  and  Nathan 
O.  Tate,  appellees.  The  bill  avers  that  O. 
L.  Hewitt  has  a  homestead  interest  in  five- 
sixths  of  13  acres  In  the  northwest  comer  of 
said  premises,  and  that  appellant  in  this 
case  owned  the  undivided  seventeen-eight- 
eenths  interest  in  the  balance,  and  appellee 
the  one-eighteenth  acquired  from  Miriam  H. 
Schreeves;  and  prays  partition,  and  as- 
signment of  homestead  to  O.  L.  Hewitt 
The  answer  of  appellant  McMahill,  denies 
the  ownership  ot  appellees  In  116  acres  off 
the  east  side  of  the  southeast  quarter,  but 
does  not  deny  their  claim  in  the  other  45 
acres  of  this  quarter  section,  or  to  the  10- 
acre  tract,  nor  the  homestead  interest  of 
O.  L.  Hewitt  It  sets  up  and  relies  on  the 
statute  of  limitations  as  to  the  115  acres, 
and  the  sole  contention  in  the  case  is  as  to 
this  particular  number  of  acres.  -It  la  con- 
ceded that  Harry  J.  Hewitt  was  the  common 
source  of  title.  A  few  years  after  his  death, 
his  daughter  Miriam  H.,  by  quitclaim  deed, 
conveyed  to  her  two  brothers,  H.  H.  and  O. 
L.  Hewitt  the  undivided  two-thirds  Inter- 
est In  this  and  other  lands  of  which  her 
father  died  seised.  She  was  one  of  six  heirs, 
and  therefore  conveyed  two-eighteenths  In- 
terest the  evident  Intention  being  that  as 
the  mother,  then  living,  was  entitled  to  dow- 
er, no  part  of  the  fee  in  the  dower  land 
should  pass.  By  conveyances  from  the  oth- 
er heirs  Oscar  L.  acquired  their  interest, 
and  also  received  a  quitclaim  deed  from  his 
mother;  but  on  the  same  day  of  that  con- 
veyance he  executed  an  Instrumrat  In  writ- 
ing under  seal,  by  which  he  acknowledged 
an  Incumbrance  on  the  west  half  of  the  100 
acres  and  on  the  10-acre  tract,  which  was 
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to  be  equivalent  to  her  dower  In  all;  and 
this  writing  was  filed  for  record  In  the  re- 
corder's office.  In  18S3,  Oscar  L.  Hewitt 
mortgaged  115  acres  oCF  the  east  side  of  the 
quarter  section  In  controversy  to  ^Jharles 
Wilson  to  secure  an  advance  of  (2,800.  The 
land  was  sold  by  the  executor  of  the  Wil- 
son estate  under  a  decree  of  foreclosure,  and 
a  certificate  of  purchase  ripened  Into  a  mas- 
ter's deed  on  September  28,  1886.  The  pur- 
chaser received  possession  March  1,  1887, 
and  on  April,  29,  1887,  sold  and  conveyed  it 
to  appellant,  McMahiU,  who  went  Into  po&- 
sesslon  and  paid  taxes  for  the  years  1887 
to  1803,  inclusive.  Appellees,  however,  claim 
this  possession  was  not  adverse  to  that  of 
Miriam  H.  Schreeves,  and  consequently  not 
to  her  grantees,  the  appellees,  who  received 
a  conveyance  from  her  of  all  her  interest  In 
this  land  after  her  mother's  death,  which 
occurred  in  1891.  It  is  attempted  to  be 
shown  that  during  the  period  of  time  appel- 
lant was  In  possession  and  imylng  taxes  he 
on  several  occasions  negotiated  for  the  pur- 
chase of  Mrs.  Schreeves'  Interest,  thus  recog- 
nizing her  title.  It  is  also  Insisted  that  the 
title  acquired  by  appellant  under  the  fore- 
closure proceedings  was  that  of  Oscar  L. 
Hewitt,  a  co-tenant  of  Mrs.  Schreeves,  and 
that  the  possession  of  a  co-tenant  or  his 
grantee  under  such  circumstances  could  not 
be  adverse  to  that  of  another  co-tenant. 
The  circuit  court,  on  a  hearing,  granted  a 
decree  in  conformity  with  the  prayer  of  the 
amended  bill,  and  found  that  the  complain- 
ants, appellees  here,  were  entitled  to  an  un- 
divided one-eighteenth  of  said  land,  includ- 
ing the  115  acres,  and  appellant  seventeen- 
elghteenths,  and  decreed  partition  on  that 
basis.  To  reverse  that  decree  appellant 
proaecntes  this  appeaL  * 

Ktrkpatrlck  &  Alexander,  for  appellant. 
Grler  &  Stewart  and  O.  A.  McLaughlin,  for 
appellees. 

PHILLIPS,  J.  (after  stating  the  facts). 
The  principal  question  presented  and  argued 
by  appellant  as  reason  for  the  reversal  of 
•the  decree  of  the  circuit  court  Is  that  the 
rights  and  interests  of  Miriam  H.  Schreeves, 
and  conseqaently  of  her  grantees,  appellees, 
are  barred  by  the  seven-year  statute  of  lim- 
itations. No  question  is  raised  as  to  their 
Interest  in  55  acres  of  this  land,  the  sole 
controversy  being  on  the  115  acres,  title  of 
which  was  acquired  by  appellant  through 
foreclosure  proceedings.  It  may  be  stated 
as  a  projKisltion  of  law  which  needs  no  cita- 
tion of  authority,  that  a  purchaser  at  a  fore- 
closure sale  acquires  no  greater  title  than 
had  the  mortgagor.  Miriam  H.  Hewitt,  by 
her  deed  of  conveyance  to  her  brother  Oscar 
L.  Hewitt,  only  conveyed  two-thirds  of  her 
undivided  interest,  leaving  one-etgliteeuth 
still  invested  In  herself.  We  find  nothing  In 
this  record  to  indicate  that  the  possession 
of  Oscar  L.  Hewitt  was  lu  any  way  adverse 


to  that  of  his  sister,  Mrs.  Schreeves,  who 
was  a  tenant  In  common  with  him.  Posses- 
sion by  him  and  payment  of  taxes,  however 
long  continued,  would  not  constitute  a  bar 
under  the  statute,  as  one  tenant  In  common 
cannot  set  up  the  statutory  bar  against  his 
co-tenant  Stevens  v.  Walt,  112  m.  544; 
Comer  v.  Comer,  119  IlL  170,  8  N.  E.  796. 
The  reason  for  this  rule  Is  that  the  posses- 
sion of  one  tenant  In  contemplation  of  law 
Is  the  possession  of  the  others,  and  this  is 
especially  so  where  all  the  parties  derive 
title  from  the  same  deed,  or  from  the  same 
ancestor.  Dugan  v.  Follett,  100  111.  581; 
Ang.  Lim.  S§  422,  433.  The  possession  of 
one  co-tenant  will  not  be  adverse  to  the 
other  where  there  la  a  mere  possession  of  the 
premises,  and  an  appropriation  of  the  rents. 
Something  more  is  required.  Todd  v.  Todd, 
117  HL  92,  7  N.  E.  583.  "It  Is  not  sufficient 
that  he  continues  to  occupy  the  premises, 
and  appropriates  to  himself  the  exclusive 
rents  and  profits,  makes  slight  repairs  and 
improvements  on  the  land,  and  pays  the  tax- 
es; for  all  this  may  be  consistent  with  the 
continued  recognition  of  the  rights  of  his  co- 
tenants.  To  constitute  a  disseisin,  there 
must  be  outward  acts  of  exclusive  owner- 
ship of  an  unequivocal  character,  overt  and 
notorious,  and  of  such  a  nature  as,  by  their 
own  Import,  to  Impart  information  and  give 
notice  to  the  co-tenants  that  an  adverse  pos- 
session and  an  actual  disseisin  are  Intended 
to  be  asserted  against  them."  Busch  v. 
Huston,  75  IlL  317;  BaU  T.  Palmer.  81  ni. 
370. 

Tiie  title  acquired  by  appellant  was  limit- 
ed to  the  title  held  by  Oscar  L.  Hewitt  at 
the  time  he  executed  the  mortgage.  After 
the  acquiring  of  this  title,  appellant  sus- 
tained the  same  relation  as  did  Oscar  L. 
Hewitt,  viz.  that  of  tenant  In  common  with 
Miriam  H.  Hewitt,  and  entered  Into  posses- 
sion under  such  title;  and,  so  far  as  It  ap- 
pears from  this  record,  he  never  gave  notice 
that  he  was  claiming  under  any  other  or 
different  title.  He  did  nothing  to  apprise 
her  that  he  was  claiming  to  be  the  absolute 
owner  of  these  premises,  except  to  receive 
the  rents  and  profits  and  pay  the  taxes.  If 
a  party  who  acquires  by  deed  of  purchase 
the  interest  of  a  tenant  In  common  be  held  to 
the  same  rule  as  his  grantor  regarding  the  ap- 
plication of  the  statute  of  limitations,— as  we 
hold  he  must,— then  such  party  cannot  acqnire 
any  rights  against  his  co-tenant  by  posses- 
sion only,  and  by  payment  of  taxes,  where 
he  has  given  no  actual  notice  that  his  posses- 
sion Is  adverse.  Sontag  v.  Bigelow,  142  111. 
143,  31  N.  E.  674.  Appellant  then  sustained 
the  same  relation  as  co-tenant  to  Miriam  H. 
Schreeves  as  did  Oscar  L.  Hewitt,  whose 
title  he  acquired.  In  the  consideration,  then, 
of  the  question  as  to  whether  or  not  the 
statute  of  limitations  will  be  a  bar  In  this 
case,  appellant  must  be  put  on  the  some 
plane  as  was  Oscar  L.  Hewitt,  whose  title- 
he  acquired.    To  sustain  his  defense,  tbfD,.. 
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under  the  plea  of  the  statute  of  limitations,  i 
appellant  shews  without  question  that  he 
has  been  In  possession  of  these  premises  for 
seven  years,  and  paid  all  taxes  thereon,  and 
that  he  has  received  the  rents  and  profits. 
It  may  be  conceded  further,— which  the  rec- 
ord shows  Is  a  fact,— that  Oscar  L.  Hewitt, 
in  executing  his  mortgage  on  these  prem- 
ises, conveyed  by  general  conditions  of  war- 
ranty to  Wilson  the  entire  title,  without  any 
Indication  that  his  sister,  Mrs.  Schreeves, 
had  any  Interest  Appellant  also  says  that 
In  purchasing  this  land  from  Williams,  who 
acquired  title  from  the  master  under  foreclo- 
sure proceedings,  he  supposed  he  was  getting 
complete  title  of  all  parties  interested.  His 
own  testimony,  however,  shows  that  he  had 
known  this  family  of  Harry  J.  Hewitt  for 
over  a  quarter  of  a  century.  He  had  lived 
In  the  neighborhood  for  more  than  that 
length  of  time,  and  Icnew  personally  all  the 
beirs  of  this  estate.  The  record  disclosed 
the  extent  of  the  title  conveyed  by  Mrs. 
Schreeves,  and  he  must  be  bound  by  that. 
Moreover,  there  is  strong  evidence  in  the 
record  to  Indicate  that  appellant,  within  the 
period  of  seven  years,  had  negotiated  for  the 
purchase  of  the  interest  of  Miriam  H. 
Schreeves,  thus  recognizing  her  title  there- 
in, and  which  fact  would  have  the  effect  of 
Interrupting  the  running  of  the  statute  of 
limitations.  In  1  Am.  &  Eng.  Enc.  Law,  272, 
It  Is  said:  "An  offer  on  the  part  of  defendant 
to  purchase  the  property  which  he  Is  hold- 
ing adversely  from  the  plaintiff  within  the 
statutory  time  Is  a  clear  recognition  of  plain- 
tiff's title,  and  will  interrupt  the  nmnlng  of 
the  statute."  The  same  rule  Is  reiterated  In 
Railroad  Co.  v.  Mead,  63  Cal.  112,  where 
there  was  evidence  tending  to  show  an  offer 
on  the  part  ol'  defendant  to  puichase  the 
property  from  the  plaintiff  within  the  stat- 
utory period,  and  the  court.  In  the  opinion, 
says:  "Such  an  offer,  if  made,  was  a  clear 
recognition  of  plaintiff's  title,  and  a  perfect 
answer  to  the  defendant's  claim  of  adverse 
possession."  To  the  same  effect,  also,  Is 
Tyler,  Ej.  921,  the  text  of  which  is:  "An 
offer  to  purchase  land  by  a  party  of  an- 
other Is  such  a  recognition  of  the  title  of 
the  latter  as  will  bar  the  defense  of  ad- 
verse possession.  ♦  ♦  •  And  generally  It 
may  be  affirmed  that  one  who,  while  in  pos- 
session of  land,  recognizes  the  title  of  an- 
other, and  offers  to  purchase  from  him,  can- 
not set  up  his  own  possession  as  adverse." 
In  Lovell  v.  Frost,  44  Cal.  471.  "The  offer 
to  purchase  or  rent  the  proper^,  and  not 
merely  to  purchase  an  outstanding  or  ad- 
verse claim  or  title  to  qniet  his  possession, 
or  protect  himself  ftom  litigation,  amounts 
to  a  clear  and  unequivocal  recognition  of  the 
tiefendant's  title,"  Where  a  party  Is  In 
possession  under  color  of  title  In  good  faith, 
exercising  such  outward  acts  of  exclnsho 
ownership,  overt  and  notorious,  and  which 
are  of  such  a  character  as  by  their  own  im- 
port to  Impart  Information  and  give  notice 


to  the  world  that  his  possession  Is  adverse 
to  all,  then  he  may  negotiate  for  an  out- 
standing title,  and  thus  protect  his  rights. 
He  may  prefer  to  buy  his  peace  by  purchas- 
ing such  outstanding  title  without  admitting 
such  title  or  claim  to  be  valid.  Warren  v. 
Bowdran,  156  Mass.  280,  31  N.  B.  300;  Nor- 
throp V.  Wright,  7  Hill,  476.  This  rule,  how- 
ever, is  not  applicable  to  the  case  at  bar,  for 
the  reasons  heretofore  stated,  which  show 
appellant's  linowledge  ^nd  recognition  of 
this  outstanding  title,  and  the  fact  that  his 
possession  was  not  of  such  a  character  as  to 
invoke  the  bar  of  the  statute  against  his  co- 
tenant  and  her  grantees.  There  was  clearly 
no  error  in  the  decree  of  the  circuit  court, 
which  refused  to  recognize  this  defense  as  a 
bar,  and  which  decreed  to  appellant  a  one- 
eighteenth  interest  In  this  land.  The  decree 
Is  therefore  affirmed.  Affirmed. 


(1«  III.  u») 

AHBBICAN  EXCHANGE  NAT.  BANK  t. 
WAUCER. 
(Supreme  Court  of  Illmoia.    Nov.  9,  1896.) 

ASStONHBNT  POH  BBNBriT  OF  CKeOITORS  —  PDR- 

cBAsi  or  Claims — ^PBsrsKBiicBs— Tbaksfxr  or 
THB  AssioKBTi  Estate  iit  Trust  —  Eights  or 
CHBniTORS— LlABtLlTr  OP  Trostbb. 

1.  Aq  insolvent,  after  an  assignment  for  the 
benefit  of  creditors,  agreed  with  a  creditor  bank 
that,  if  the  latter  would  furnish  the  funds  to 
pay  oft  the  claims  of  all  other  creditors  who 
would  agree  to  compromise,  the  assif^ied  prop- 
erty should  be  transferred  to  the  bank,  for  the 
payment  of  its  claim  and  the  amount  so  ad- 
vanced, in  fulL  Over  90  per  cent  of  the  claims 
were  thus  compromised.  Thereupon  an  order 
was  entered  In  the  county  court  diHContinningr 
the  proceedings  under  the  aasignment,  and  di- 
recting the  conveyance  of  the  assets  to  snch 
person  as  the  bank  should  designate,  and  in 
accordance  with  snch  order  the  assets  were 
conveyed  to  an  agent  of  the  bank.  Held  that, 
the  transaction  being  an  appropriation  of  the 
assets  of  the  estate  to  a  purchase  of  a  majority 
of  the  claims  against  the  estate,  and  a  pay- 
ment in  full  of  some  creditors  to  the  exclusion 
of  others,  it  was.  In  effect,  giving  a  preference 
to  one  set  of  creditors,  and,  as  snch,  fraudulent 
and  void.    60  III.  App.  510,  affirmed. 

2.  An  insolvent,  after  an  assignment  for  the 
benefit  of  creditors,  a^eed  with  a  creditor 
bank,  if  the  latter  would  furnieh  the  funds  to 
pay  off  the  claims  of  all  other  creditors  who 
would  agree  to  compromise,  the  assigned  prop- 
erty should  be  transferred  to  such  bank,  for  the 
payment  of  Its  claim  and  the  amount  so  ad- 
vanced. In  full.  Over  90  per  cent,  of  the  claims 
wore  thus  compromised,  and  the  bank,  after 

?)aylmr  the  amount  advanced  and  Its  own  claim 
n  full,  reconveyed  the  property  to  the  insolvent. 
Betd,  that  such  reconveyance  was  a  fraud  on 
the  rights  of  a  creditor  not  accepting  the  com- 
promise, rendering  the  bank  Uable  for  the 
amount  of  its  claim  to  the  extent  of  the  proper- 
ty so  transferred. 

3.  At  the  time  the  assets  were  transferred 
to  the  bank  an  order  of  discontinuance  was  en- 
tered in  the  county  court  discontinuing  the  pro- 
ceedings under  the  assignment.  At  that  time 
the  three  months  alk»wed  by  statute  for  credit- 
ors to  file  their  claims  had  not  expired.  Hcltf» 
that  a  creditor  who  refused  to  accept  the  com- 
promiae  dfd  not  lose  his  rights  by  a  failure  to 
file  his  claim  within  the  time  limited. 

4.  The  fraudulent  character  of  the  transac- 
tion was  not  avoided  by  the  fact  that,  upos 
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the  acceptance  of  the  compromise,  and  the  dls- 
continnencp  of  the  asaiirnment  proceedings,  the 
asseta  were  reconveyed  to  the  insolvent,  and 
by  him  to  the  bank. 

6.  The  bank,  having  been  an  active  partici- 
pant in  the  scheme  to  defrand  creditors  In  con- 
senting to  the  compromise,  cannot  escape  liabil- 
ity on  the  ground  that,  as  a  creditor,  it  had  the 
right  to  secare  its  claim. 

6.  As  the  claims  of  the  consenting  creditors 
were  extinguished  br  the  acceptance  of  the 
compromise,  the  bank  cannot  escape  liaUlity 
by  setting  up  against  Uie  funds  reconveyed  the 
full  amount  of  such  claims. 

7.  The  fact  that  the  bank  did  not  formally 
agree  with  the  insolvent  to  account  for  any  sur- 
plus remaining  after  its  claims  were  paid  does 
not  release  it  from  liability  for  the  fraad. 

8.  The  burden  is  on  the  bank  to  show  that  the 
assets  reconveyed  by  It  to  tfae  insolvent  were 
insufficient  to  pay  tiie  complainant's  claim  in 
fulL 

Appeal  from  appellate  court.  First  district. 

Creditors'  bill  brought  by  James  H.  Walker 
against  the  American  Exchange  National 
Bank.  A  decree  for  the  plaintifiF  haviag  been 
affirmed  by  the  appellate  court  (60  III.  App. 
CIO),  the  defendant  appeals.  Affirmed. 

Swift,  Campbell,  Jonei  &  Martin,  for  ap- 
pellant  WUUts,  Case  &  OdeD,  for  appellee. 

OARTWRItJHT,  J.  Appellee  filed  Ms  cred- 
ttore'  bill,  based  on  a  judgment  recovered  by 
him,  June  4,  1890,  against  the  Q,  W.  Loverin 
CMDpany,  for  $1,874.82  and  costs,  and  in  said 
bin  alleged  that  appellant  entered  Into  a 
fraudulent  scheme  with  said  company,  and 
other  defendants  therein  named,  by  which  the 
proceedings  In  a  voluntary  assignment  of 
said  company  In  the  county  court  of  Cook 
county  were  discontinued, 'and  the  assets  of 
the  Insolvent  were  turned  over  to  appellant, 
and  by  it  converted  in  part  to  Its  own  use, 
and  given  away  In  part  without  considera- 
tion. It  was  charged  that  the  assets  so 
turned  over  were  received  by  appellant  In 
trust  for  appellee  as  a  creditor  of  the  insol- 
vent, and  the  bill  prayed  for  a  decree  against 
appellant  for  the  amount  of  said  judgment. 
The  circuit  conrt  granted  the  relief  prayed 
for,  and  the  appellate  court  affirmed  the  de- 
cree. 

The  facts  proved  were  substantially  as  fol- 
lows: On  July  25,  18«y,  the  Q.  W.  Loverln 
Company,  a  corporation  engaged  in  general 
mercantile  business  In  Chicago,  executed  a 
voluntary  assignment  to  John  Roper  for  the 
benefit  of  its  creditors.  The  asslsnee  quali- 
fied, took  possession,  and  continued  the  busi- 
ness. As  soon  as  the  officers  of  the  insolvent 
corporation  decided  what  they  could  do  in 
the  way  of  offers  of  compromise  and  settle- 
ment with  the  creditors,  a  plan  was  formu- 
lated, and  an  arrangement  made  to  that  end, 
Mr.  Edgar  B.  Tolman,  acting  as  attorney  for 
the  Insolvent,  negotiated  with  Mr.  David  B. 
Dewey,  the  president  of  appellant,  for  the 
requisite  funds  to  carry  the  proposed  arrange- 
ment through.  If  accepted  by  a  sufficient  num- 
ber of  creditors.  Appellant  was  the  largest 
single  creditor,  the  original  amount  of  its 
'  claim  being  f 10,600.   The  prot)osItlon  was  to 


offer  tbe  other  creditors  40  cents  on  the  dol- 
lar cash,  or  20  cents  In  cash  and  40  cents  In 
time  paper,  running  9  and  18  months.  Dewey 
satisfied  himself,  by  Investigation,  that  the 
assets  in  the  hands  of  the  assignee  would  be 
sufficient  to  pay  ai^ellant's  claim  in  full,  and 
its  advances  to  settle  with  the  other  creditors, 
If  the  assets  were  applied  to  that  purpose. 
It  was  then  agreed,  between  him  and  Tolman, 
as  attorney  for  the  insolvent,  that  Tolman 
should  make  the  proposition,  and  get  assign- 
ments from  all  the  creditors  who  would  ac- 
cept, and  hold  them  for  the  bank;  that,  when 
sufficient  creditors  bad  accepted,  an  applica- 
tion should  be  made  to  the  county  court  for 
a  discontinuance  of  the  assignment  proceed- 
ings; and  that,  nptm  such  discontinuance, 
the  assets  In  the  hands  of  the  assignee  should 
be  conveyed  absolutely  to  such  party  as  ap- 
pellant should  designate.  The  iffesldent  of 
the  Q.  W.  Loverln  Company  saw  quite  a 
large  number  of  the  creditors  with  regard  to 
the  proposition,  and,  by  his  efforts  and  those 
of  Tolman  as  attorney,  the  proposition  was 
accepted  by  nearly  all  of  the  creditors,  and 
they  assigned  their  claims  to  Tolman.  On 
October  10,  1889,  a  petition  was  filed  In  the 
county  court  for  a  discontinuance  of  the  as- 
signment proceedings,  together  with  the  writ- 
ten consent  of  100  of  the  creditors,  amount- 
ing to  94  per  cent.  In  number  and  92  per  cent, 
in  amount  of  the  creditors  and  claims,  mostly 
signed  by  Tolman,  as  assignee.  The  county 
court  thereupon  entered  an  order  discontinu- 
ing the  proceedings,  and  directing  the  as- 
signee to  turn  over  the  assets  to  such  person 
or  persons  as  the  said  Q.  W.  Loverln  Com- 
pany  might  direct  Tt^e  asfllgnee  turned  over 
the  assets  to  the  Q.  W.  Loverln  Company, 
and  that  company  at  the  same  time  convey* 
ed  them,  by  direction  of  appellant,  by  bill 
of  sale,  to  William  T.  Van  Arsdale,  who  ex- 
ecuted a  declaration  of  trust  that  be  held 
them  for  the  benefit  of  appellant,  and  subject 
to  Its  direction.  Van  Arsdale  carried  on  the 
busiriess  as  trustee  for  appellant  until  Feb- 
ruary 2S,  1890,  when  appellant  had  realized 
enough  to  pay  its  original  claim  in  full,  with 
Interest,  and  to  reimburse  itself  for  its  ad- 
vances, with  Interest  and  its  expenses.  The 
advances  were  about  $17,1^9.20,  and  Its 
claim  about  $12,000.  Being  fully  satisfied  for 
all  It  claimed,  appellant's  president,  Dewey, 
sent  for  Tolman,  and  told  him  that  It  was 
ready  to  convey  the  remaining  assets  to  Van 
Arsdale,  being  properly  protected  apalust 
outstanding  indebtedness.  Thereupon,  on 
said  date.  Van  Arsdale.  by  the  order  of  appel- 
lant, conveyed  the  assets,  except  book  ac- 
counts, to  E.  H.  Janes,  and  the  book  ac- 
counts to  John  Brown.  These  transfers  were 
made  by  direction  of  Tolman  or  some  officer 
of  the  (J.  W.  Loverin  Company.  There  was 
no  consideration  for  tbe  assignment  of  the 
book  accounts  to  Brown.  Tbe  conveyance  to 
.Tanes  was  In  consideration  of  the  asaumption 
by  him  of  outstanding  indebtedness  of  Van 
Arsdale  In  tbe  business,  and.  the  payment  of 
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from  ^200  to  $300,  on  orders  of  Van  Arsdaie, 
to  cllfferent  persons  for  mercbandlse. 

Appellee  was  a  creditor  who  did  not  assign 
his  claim  to  Tolman  or  consent  to  the  discon- 
tinuance. He  had  been  notified  by  the  as- 
signee, as  creditor,  to  present  bis  claim 
against  the  insolvent;  and  appellant  was  ful- 
ly Informed  of  his  claim  and  rights  at  the 
time  of  the  transaction.  It  does  not  appear 
whether  appellee  ever  filed  his  claim  with  the 
assignee,  in  pursuance  of  the  notice  given 
him,  and  appellant  Insists  that  his  faUure  to 
aver  and  prove  such  fact  Is  fatal  to  the  main- 
tenance of  his  bill.  The  statute  gave  him 
three  months  In  which  to  file  his  claim.  The 
estate  of  the  Insolvent  had  been  taken  Into 
the  custody  of  the  law  for  the  benefit  of  all 
creditors  who  should  file  their  claims  within 
that  time,  and  there  was  no  priority  or  ad- 
vantage to  be  gained  by  the  first  In  point  at 
time.  The  order  of  discontinuance  was  enter- 
ed before  the  expiration  of  the  time  for  filing 
claims.  While  appellee  still  had  a  right  to 
file  his  claim,  and  participate  in  the  assets  so 
held  in  trust  for  all  such  creditors,  the  trans- 
action bad  been  completed,  the  trust  fund  had 
been  removed  from  the  custody  of  the  court, 
and  the  assignee  discharged.  It  would  have 
been  but  an  idle  and  useless  form  to  attempt 
the  filing  of  his  claim  with  an  assignee  dis- 
charged and  against  an  estate  removed  from 
the  control  of  the  court  He  Is  not  now  seek- 
ing to  restore  the  Jurisdiction  of  the  county 
court,  or  to  enforce  the  assignbient  In  that 
court,  but  to  obtain  redress  against  parties 
charged  with  defrauding  blm  of  his  rights. 
Whether  an  order  of  discontinuance  could  be 
lawfully  entered  within  the  three  months 
need  not  be  considered.  If  It  could,  appellee, 
as  a  creditor,  with  the  right  to  file  bis  claim, 
must  be  counted  In  calculating  the  numlwr 
and  amount  of  creditors  assenting.  As  he  must 
be  counted  In  a  discontinuance,  he  had  an 
Interest  in  it,  and  a  right  of  objection  to  It, 
which  he  may  protect  against  a  fraudulent 
or  unauthorized  discontinuance.  He  must  be 
regarded  the  same  as  creditors  who  had  al- 
ready exercised  their  right;  and.  If  a  fraudu- 
lent discontinuance  deprived  him  of  a  right 
of  jMrticipatlon  in  the  fund  withdrawn  from 
the  court,  he  would  be  entitled  to  reiief  against 
the  injury  done  him  equally  as  though  the 
claim  had  been  already  filed.  He  bad  a  right 
to  pursue  the  trust  fund  or  the  wrongdoers. 

The  principal  question  Is  whether,  in  case  of 
a  voluntary  assignment,  the  assigned  estate 
can  be  used  to  procure  the  assent  of  a  majori- 
ty of  the  creditors  by  buying  up  their  claims, 
and  be  subsequently  applied  to  payment  for 
such  assent,  and  by  this  means  a  discontinu- 
ance be  procured,  where  there  Is  no  restora- 
tion of  the  estate  to  the  debtor  except  in  form, 
but  It  Is  put  beyond  the  reach  of  creditors 
not  assenting.  This  question  has  been  fully 
answered  in  Howe  v.  Warren,  154  111.  227,  40 
N.  E.  472,  and  Terhune  v.  Kean,  155  III.  506, 
40  N.  E.  481.  The  reasoning  upon  which  the 
conclusion  rested  need  not  be  repeated.  Sach 
t.45n.e.iu>.4— 18 


a  transaction  Is  fraudulent  and  void.  Counsel 
for  appelant,  while  conceding  that  the  power 
to  obtain  a  discontinuance  Is  capable  of  very 
great  abuse,  claim  that  this  transaction  was 
unobjectionable,  and  that  It  Is  distinguishable 
from  the  above-mentioned  cases.  Several 
supposed  grounds  of  difference  are  iwlnted 
out,  but  in  none  of  them  can  we  see  any  sul>- 
stantial  groimd  for  a  dlstiaetiou  between 
the  peculiar  acts  of  fraud  in  the  different 
cases.  The  form  adopted  was  somewhat  dif- 
ferent, but  the  substance  was  the  same.  The 
property  was  put  under  the  protection  of  the 
county  court,  and  out  of  reach  of  appellee  and 
the  other  creditors.  Then,  as  soon  as  the  ofil- 
cers  determined  what  they  could  offer  as  a 
settlement,  the  proposition  was  made.  Most 
of  the  creditors  ai.>cepted,  and  nominal  sales 
and  assignments  of  the  claims  were  made  to 
the  attorney  of  the  debtor,  who  was  enabled  to 
pay  by  the  debtor,  through  him,  pledging  the 
assigned  estate  In  the  custody  of  the  law  to 
the  bank  for  the  money.  The  estate  was  used 
up  in  the  arrangement,  and  the  bargaining 
was  done  while  the  law  shielded  the  property 
from  its  ordinary  process.  The  obvious  na- 
ture and  effect  of  this  transaction  was  the 
same  as  In  the  other  cases. 

One  alleged  ground  of  distinction  specially 
insisted  upon  Is  that  the  estate  reverted  to 
the  Q.  W.  Loverln  Company,  on  the  discon- 
tinuance, and  was  conveyed  by  it  to  the  bank; 
that  is  to  say,  tliat  while  It  Is  fraudulent  to 
use  the  estate  directly,  it  Is  not  fraudulent  to 
do  so  Indirectly,  by  carrying  out  a  preconcat- 
ed  plan  to  devote  It  to  the  use.  It  was  agreed 
between  Tolman  and  Dewey  that,  upon  the 
discontinuance,  the  assets  In  the  hands  of  the 
assignee  should  be  conveyed  to  such  party  as 
the  bank  should  direct.  The  petition  for  dis- 
continuance prayed  for  such  an  order,  and 
the  order  of  discontinuance  directed  the  as- 
signee to  turn  over  the  assets  to  such  person 
or  persons  as  the  company  might  direct.  The 
discontinuance  was  not  for  the  purpose  of  re- 
investing the  title  In  the  debtor,  and  It  was 
not  Intended  that  It  should  have  control  of  the 
estate,  or  any  power  of  disposition,  except  to 
convey  or  order  a  conveyance  to  appellant 
The  fact  that  the  transfer  of  the  estate  was 
made  from  the  assignee,  through  the  debtor, 
to  the  bank,  and  that  the  arrangement  was 
carried  through  by  that  process,  rather  than 
by  the  assignee  conveying  directly  to  the 
bank,  can  make  no  difference.  Nor  does  the 
fact  that  the  bank  advanced  the  money  before 
it  got  possession  of  the  assets  affect  the  ques- 
tion. They  were  pledged  to  it  before  It  made 
any  advances,  and  it  is  immaterial  when  or 
how  the  agreement  for  the  conveyance  was 
completed.  The  claim  that  this  case  should 
be  distinguished  from  the  others  is  also  pla- 
ced on  the  ground  that  appellant  was  a  cred- 
itor, and  therefore  entitled  to  engage  In  the 
scheme  for  the  purpose  of  obtaining  payment, 
although  a  person  without  such  a  motive 
would  not  be  so  entitled.  It  was  the  privilege  of 
appellant,  as  a  creditor,  to  mter  Into  any 
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fair  competition  with  other  creditors  to  sectire 
Its  claim;  Imt  tbls  transaction  was  not  of  that 
character.  Appellant  became  an  active  par- 
ticipant In  a  scheme  to  defraud  nonconsent- 
lug  creditors  of  their  rights  In  the  trust  estate. 
Tida  was  not  one  of  Its  privileges  as  a  cred- 
itor. The  transaction  was  fraudulent,  and 
dtd  not  extinguish  the  trust  created  by  the 
assignment,  nor  cut  off  the  right  of  appellee  to 
look  to  the  property  in  appellant's  possesston 
for  satisfaction  of  his  debt 

It  la  claimed,  however,  that,  assuming  a  liar- 
blllty  to  exist,  the  decree  is  excessive  In 
amount,  that  the  bank  occupies  only  the  posi- 
tion of  a  too  diligent  creditor,  and  that  the 
equities  of  the  parties  in  the  fund  are  equal. 
It  Is  argued  tint  appellant  is  only  accountable 
to  appellee  for  the  pro  rata  share  that  he  would 
have  realized  if  the  assignment  had  heen  car- 
ried oat  in  tlie  county  court,  and  that  the  de- 
cree should  liave  ordered  an  accounting  of  tlie 
assets  and  total  amount  of  claims,  and  award- 
ed to  appellee  wdy  bis  percentage.  The  ar- 
gument la,  In  substance,  that  appellant  merely 
attempted  to  secure  priority,  and,  the  priority 
being  set  adde,  the  equities  are  equaL 
Whether  tliat  is  so  or  not  Is  of  no  conse- 
quence, because,  bo  far  as  appears,  aU  claims 
against  the  fund  had  been  fully  satisfied,  and 
appellant  gave  away  sufficient  remaining  as- 
sets belongiug  to  the  fund  to  pay  appellee's 
claim.  Appellant  had  been  reimbursed  for 
its  advances,  and  also  paid  Its  own  claim 
In  full.  It  was  not  shown  that  Uiere  was 
any  other  claim  unpaid,  and  no  reason  appears 
why  whatever  was  left  should  not  be  applied 
to  the  payment  of  ai^ellee's  debt.  It  is  in- 
sisted that  the  appelant  could  set  up  against 
the  fund  the  claims  assigned  to  Tolman,  and 
by  him  to  appellant,  for  their  full  amount; 
but  this  claim  is  groundless.  As  between  the 
debtw  and  appellant,  the  claims  were  extin- 
guished as  claims  against  such  debtor,  and 
appellant  was  entitled  to  nothing  more  than 
Its  advances.  It  understood  that  Its  claim  was 
satisfied  when  it  was  reimbursed,  and  It  must 
be  so  held. 

The  circuit  court  fotmd  that  the  value  of  the 
assets  ^ven  to  Brown  after  appellant  had  ob- 
tained satisfaction  of  Its  claims  exceeded  the 
amount  of  appellee's  Judgment  This  finding 
is  attacked,  but  we  think  there  is  ample  Jus- 
tification for  It  in  the  record.  The  book  ac- 
counts were  of  the  face  value  of  from  $6,- 
000  to  ¥7.000.  Brown  was  the  father^ln-law 
of  Q.  W.  Loverin,  and  hod  held  a  claim,  but 
had  settled,  and  assigned  it  to  Tolman.  for 
40  cents  on  the  dollar.  He  had  no  claim 
against  the  company,  and  it  was  a  pervorston 
of  the  trust  to  give  the  book  accounts  to  him. 
If  tliey  were  not  oi  their  face  value,  appellant 
had  the  burden  of  reducing  Its  liability  for 
their  wrongful  disposition  by  showing  that 
fact.  The  first  examination  of  Q.  W.  Loverin 
gives  some  support  to  the  claim  that  they 
were  shown  not  to  be  equal  In  value  to  appel- 
lee's claim,  but  his  seccmd  examination  JustI- 
fles  the  belief  that  more  than  that  amount 


was  actually  collected  by  Brown.  If  that 
were  not  so,  the  amount  collected  would  hard- 
ly furnish  a  criterion  of  value.  E.  H.  Janes, 
to  whom  the  merchandise  was  conveyed,  was 
a  brother  of  the  vice  president  of  the  Q* 
Loverin  Conq)any,  and  this  vice  president 
found  employment  In  the  new  business. 
Janes  ei^ected  to  do  business  with  some  of 
the  old  customers  who  owed  book  accounts, 
and  it  was  understood  between  the  parties 
that  the  person  to  whom  the  book  accounts 
were  transferred  should  not  use  any  harsh 
methods  of  collection,  or  proceed  to  collect  In 
an  arbltraty  manner,  so  as  to  ofEend  tlie  debt- 
ors. This  understanding  was,  doubtless,  car- 
ried out.  But,  even  with  that  understanding, 
enough  was  collected  by  Brown  to  pay  appel- 
lee In  fuU. 

There  was  no  formal  agreement  on  the  part 
of  appellant  to  account  for  any  surplus,  and 
In  form  the  conveyance  was  absolute  and  un- 
qualified. But  we  cannot  see  that  It  makes 
any  difference  what  the  fOrm  of  the  transac- 
tion was.  The  estate,  while  in  the  hands  of 
the  assignee,  was  devoted  to  pay  appellant 
its  claim  and  advances,  and  was  applied  to 
such  use;  and,  whatever  the  bargain  was,  as 
formally  made  or  tacitly  understood,  that  dia- 
position  of  the  estate  was  a  fraud  upon  the 
rights  of  appellee.  We  approve  of  the  decree, 
and  the  Judgment  of  the  appelate  court  will 
be  affirmed.  Affirmed. 


(lU  111.  51) 
FORTUNE  T.  BARTOLOMEI. 
(Supreme  Court  of  lUinois.    Nov.  8,  1886.) 
CoNPBssioH  or  JoDQHBiiT— Rent. 

1.  Under  Rev.  St.  c.  110,  S  66,  providing  that 
any  person,  for  a  debt  bona  fide  due,  may  con- 
fess judgment  by  iiimself  or  attorney  duly  au- 
thorized, either  in  term  time  or  vacation,  with- 
out process,  a  valid  judgment  by  confession  can 
be  entered  on  a  lease  for  rent  where  the  power 
has  been  given  and  strictly  followed.  62  Ul. 
App.  290,  affirmed. 

21 A  lease  provided  for  payment  of  rent  in 
monthly  installments,  and  contained  a  power  of 
attorney  to  confess  judgment  "from  time  to 
time  for  any  rent  which  may  then  be  due  by 
the  terms  of  the  lease."  Bdd,  that  a  confes- 
sion of  Judgment  for  32  installments  of  rent 
due  was  valid. 

3.  A  lease  provided  for  payment  of  rent  In 
monthly  installments;  that  all  water  rents  and 
gas  bilis  levied  on  the  premises  should  be  paid 
by  the  lessees;  that,  in  case  they  shonld  not 
be  paid  when  due.  the  lessor  should  have  the 
right  to  pay  them;  and  that  all  amounts  bo 
IMiid.  and  the  amounts  paid  by  the  lessor  for 
cleaning  the  premises,  should  "be  so  much  ad- 
ditional rent,'*  and  "be  due  and  payable  with 
the  next  installment  of  rent  due  under  this 
lease."  It  also  contained  a  power  of  attorney 
to  confess  jndgment  "from  time  to  time  for  any 
rent  which  may  then  be  due  by  the  terms  of 
the  lease."  Ht^d,  that  a  confession  of  judg- 
ment on  such  lease  for  the  several  installments 
of  rent,  not  including  the  "additional  rent" 
was  valid.  62  111.  App.  280,  affirmed.  Little 
v.  Dyer.  27  N.  B.  806,  !^  111.  272,  distbiguish- 
ed. 

Appeal  from  app^ato  courts  First  dis- 
trict 
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Action  by  Frank  Bartolomei  against  Peter 
Fortune  to  recover  rent  due  on  a  lease,  in 
which  there  was  a  confession  of  judgment 
In  favor  of  plaintiff  under  a  power  con- 
tained In  the  lease.  From  a  judgment  of 
the  appellate  court  (82  111.  App.  290)  affirm- 
ing a  judgment  overruling  a  motion  of  de- 
fendant to  set  aside  and  vacate  such  Judg- 
ment, defendant  appeals.  AflBrmed. 

Barton  &  Betchmann,  for  appellant  Fred- 
erick S.  Moffett,  for  appellee. 

CRAIG,  X  This  is  an  appeal  from  a  judg- 
ment of  the  appellate  court  affirming  a  judg- 
ment of  the  superior  court  of  Cook  county 
entered  on  the  11th  day  of  May,  1805,  over- 
ruling a  motion  of  appellant  to  set  aside 
and  vacate  a  judgment  entered  In  said  court 
on  February  21,  1895,  by  confession  for  rent 
due  on  a  lease  containing  a  warrant  of  at- 
torney authorizing  Judgment  by  confession. 
The  lease,  a  copy  of  which  was  attached  to 
and  filed  aa  a  part  of  the  declaration,  con- 
tained the  following:  "First.  To  pay  aa 
rent  for  said  premises  the  sum  of  $3,533.33, 
payable  In  thirty-six  installments  of  $100 
each  In  advance,  upon  the  first  day  of  each 
month  of  said  term.  •  •  •  Fifth.  To  pay 
(In  addition  to  the  rents  above  specified)  all 
water  rents  and  gas  bills  levied  and  charged 
upon  said  demised  premises  for  and  diurlng 
the  time  this  lease  is  granted,  and,  in  case 
no  water  rents  are  levied  specifically  upon 
Bald  premises,  to  pay  all  of  the  water  rents 
levied  or  charged  upon  the  building  In  which 
said  demised  premises  are  situate;  and,  In 
cose  said  water  rates  and  gas  bills  shall  not 
be  paid  as  soon  as  the  same  are  due,  that 
the  said  party  of  the  first  part  shall  have 
the  right  to  pay  the  same,  which  amounts 
so  paid,  together  with  any  amounts  paid  by 
first  party  for  cleaning  catciibaslns,  or  by 
reason  of  notice  from  the  proper  authorities 
to  keep  the  said  demised  premises  In  a  clean 
and  healthy  condition,  as  hereinbefore  speci- 
fied, are  hereby  declared  to  be  so  much  ad- 
ditional rent,  and  shall  be  due  and  payable 
with  the  next  installment  of  rent  due  there- 
after under  this  lease."  The  warrant  of  at- 
torney to  confess  judgment,  so  far  as  the 
same  has  any  bearing  on  the  decision  of 
the  case,  was  as  follows:  "The  party  of  the 
second  part  hereby  irrevocably  constitutes 
F.  I.  Salisbury,  or  any  attorney  of  any  court 
of  record  In  this  state,  attorney  for  them,  In 
their  name,  on  default  of  any  of  the  cove- 
nacta  herein,  to  enter  their  appearance  In 
any  court  of  record,  waive  process  and  serv- 
ice thereof,  and  confess  Judgment  against 
the  party  of  the  second  part  In  favor  of  said 
party  of  the  first  part  for  forcible  detainer 
of  the  premises,  with  costs  of  said  suit,  or 
to  confess  judgment  from  time  to  time  for 
any  rent  which  may  then  l>e  due  by  the 
terms  of  this  lease,  with  costs,  and  to  waive 
all  errors  and  right  of  appeal  from  any  such 
Judgment  and  Judgments."    Under  the  pow- 


er contained  In  the  warrant  of  attorney  a 
declaration  was  filed  by  the  lessor  contain- 
ing one  count,  wherein  It  was.  In  substance, 
averred:  For  that  whereas,  etc.,  on  19th  of 
May,  1802,  plaintiff  leased  premises  to  de- 
fendants; term  from  May  20,  1892,  to  April 
30,  1895;  total  rent  of  $3,533.33,  payable  in 
36  installments  of  $100  on  the  1st  day  of 
every  month  In  advance;  and  that  by  vir- 
tue of  said  demise  defendants  entered  into 
possession  on  the  20th  day  of  Hay,  1892, 
and  were  possessed  thereof  from  the  20th 
day  of  May,  1892,  until  the  20th  day  of  Jan- 
uary, IS^,  when  a  large  sum  of  money,  to 
wit,  the  sum  of  $3,200,  became  due  for  S2 
months'  rent,  according  to  the  terms  of  said 
lease;  and  that  tlie  same  Is  still  in  arrears 
and  impald  to  the  said  plaintiff;  whereby 
an  action  has  accrued  to  the  said  plaintiff 
to  have  and  demand  of  and  from  the  said 
defendants  $3,200,  part  of  the  said  sum 
above  demanded;  and  said  defendants  are 
still  in  possession  of  said  premises.  Yet  the 
said  defendants,  etc.  Ad  damnum,  $6,000.00. 
Under  this  declaration.  In  pursuance  of  the 
power,  a  judgment  was  confessed  In  open 
court  In  favor  of  the  lessor  against  the 
lessee  for  $3,200.  This  amount  was  com- 
posed solely  of  monthly  installments  of  reht, 
—32  monthly  Installments  of  rent,  provided 
for  by  the  terms  of  the  lease.  No  other  mat- 
ter or  thing  entered  into  the  Judgment.  It 
will  be  observed  that  by  the  terms  of  this 
lease  the  lessees  took  the  premises  from  the 
20th  day  of  May,  A.  D.  1892,  to  the  30th  day 
of  April,  A.  D.  1895,  and  therein  covenant- 
ed to  pay  as  rent  for  the  premises  for  the 
term  the  sum  of  $3,533.33,  payable  in  in- 
stallments of  $100  each,  monthly.  In  ad- 
vance, on  the  1st  day  of  each  month  of  the 
term.  Under  this  provision  of  the  lease,  so 
far  as  the  rent  agreed  upon  was  concerned, 
the  amount  and  the  manner  of  Its  payment 
were  definitely  fixed  and  settled;  and,  as 
nothing  entered  into  the  judgment  but  the 
rent,  the  only  question  presented  by  this 
record  Is  whether  a  valid  judgment  can  he 
entered  by  confession  on  a  lease  for  rent 
where  the  power  has  been  gWen  and  strictly 
followed. 

Section  66,  c.  110,  of  our  Revised  Statutes, 
provides:  "Any  person  for  a  debt  bfina  fide 
due  may  confess  judgment  by  himself  or  at- 
torney duly  authorized  either  in  term  time  or 
vacation  without  process."  By  the  terms  of  the 
lease,  at  the  time  the  judgment  was  entered 
here,  there  was  a  debt  of  $3,200  bona  fide  due, 
and  the  power  of  attorney  duly  executed  au- 
thorized the  attorney  to  confess  judgment; 
and,  unless  the  language  of  the  statute  Is  to 
be  ignored  and  disregarded,  no  reason  Is  per- 
ceived why  the  judgment  might  not  be  con- 
fessed for  the  amotmt  then  due  on  the  lease. 
It  Is  true,  the  power  of  attorney  4oes  not  say 
that  the  attorney  may  confess  JMgment  for 
$3,200,  or  any  other  definite  amount,  but  It 
does  say  the  attorney  "may  confess  judgment 
from  time  to  time  for  any  rent  which  may 
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then  be  due  by  the  ternu  of  the  lease."  Utt- 
der  this  language,  if  (3,200  was  due  when  the 
attorney  appeared  In  court;— and  it  Is  not  dis- 
puted tliat  such  amouut  was  due,— he  was  em- 
powered to  confess  Judgment  for  that  amount 
Suppose,  when  the  first  monthly  Install- 
ment of  rent,  f  100,  had  become  due,  the  attor- 
ney had  appeared  In  court,  and  filed  the  pnq>- 
er  papers,  and  offered  to  confeaa  Judgment  for 
that  amount;  could  it  seriously  be  ccotended 
that  he  was  not  authorized  to  confess  a  Judg- 
ment for  that  sum?  And  If  he  could  do  that, 
why  not,  If  12  montlu^  rent  was  due,  add  the 
sums  together,  and  confess  a  Judgment  for 
that  amount;  or  1^  as  was  the  case,  32 
months'  rent  was  due,  add  the  monthly  install- 
ments together,  and  confess  a  Judgment  fw 
the  whole  amount  then  due  by  the  terms  of 
the  lease?  The  law  faTors  consolidation  of 
actions  or  causes  of  action.  In  order  to 
when  it  can  be  done,  a  multiplicity  of  suits. 
This  is  so  whether  the  action  la  predicated 
upon  Installments  In  a  lease,  in  a  note,  or  In 
several  notes.  There  is  no  more  trouble  or 
difficulty  In  entering  a  Judgment  by  confes- 
sion on  the  lease  for  several  monthly  install- 
moits  due  than  there  would  be  to  enter  a 
Judgment  on  a  promlssoiy  note  where  there 
bad  been  a  payment  entrared  on  the  note,  or 
where  it  might  be  necessary  to  compute  Inter* 
est  on  a  note.  It  a  power  of  attorney  Is  exe- 
cuted, authorizing  the  confesidon  of  Judgment 
on  a  certain  promissory  note,  describing  It,  for 
the  amount  due  thereon,  and  there  are  credits 
upon  tibe  note,  upon  application  to  confess 
Judgment  the  court  would  be  authorized  to 
deduct  the  payments,  and  enter  a  Judgment 
for  the  balance  due.  The  same  rule  would 
apply  to  a  lease  when  application  la  made  for 
Judgment.  The  lease  would  he  examined,  and 
the  credits  deduced,  and  a  Judgment  entered 
for  the  remaining  balance,  whatever  It  might 
be.  As  has  been  seen,  the  lease,  In  addition 
to  providing  for  the  payment  of  a  stipulated 
rent  each  month,  contidned  this  provision: 
''That  all  water  rents  and  gas  bills  levied  and 
charged  tqion  the  demised  premises  are  to  be 
paid  Igr  lessees,  and  that,  in  case  the  same 
shall  not  be  paid  when  due,  the  lessor  shall 
have  the  right  to  pay  the  same;  and  that  all 
amounts  so  paid,  together  with  any  amounts 
paid  t^,  lessor  for  cleaning  catchbaedns  and 
keeping  said  premises  in  a  clean  and  healthy 
condition,  are  hereby  declared  to  be  so  much 
additional  rent,  and  shall  be  due  and  payable 
with  the  next  installment  of  rent  due  undei 
this  lease."  And,  as  the  amount  accruing  as 
rent  under  this  provision  of  the  lease  was  an 
uncertain  and  unliquidated  amount  of  money, 
the  power  of  attorney  to  confess  Judgment  tor 
that  part  of  the  rent  was  void,  and  no  Judg- 
ment could  be  entered  for  rent  under  It 

Some  of  the  covenants  In  a  lease  may  be 
valid  mid  others  void.  So  with  bonds  and 
documents  of  all  kinds;  some  parts  may  be 
good,  while  others  are  Invalid.  But,  so  long 
as  the  different  parts  ot  a  lease  or  other  writ- 
ing are  severable,  those  provisions  which  may 


be  void  can  be  regarded  as  surplusage,  and 
those  provisions  which  are  valid  may  be  sus- 
tained and  enforced.  Conceding,  therefore, 
that  the  provision  In  the  lease  relating  to  wa- 
ter rents,  gas  bills,  and  cleaning  catchbaslns, 
and  keeping  the  premises  In  a  healthy  condi- 
tion, is  v(dd  in  so  far  as  an  attempt  might  be 
made  to  confess  a  Judgment  under  the  power 
of  attorney  invoked  for  any  rent  arising  un- 
der that  provision  of  the  lease,  that  would  have 
no  bearing  whatever  on  the  other  provltion  of 
the  lease  under  which  the  lessee  agreed  to  pay 
93,533.83  In  Instollments  of  f  100  each  month. 
This  provision  was  separate  and  distinct  from 
the  other,  and  no  reason  is  i>erceived  wtiy  this 
could  not  be  enforced  and  the  other  rejected. 
That  course  iros  pursued  here  in  obtaining 
Judgment  1^  confession.  Nothing  was  darn- 
ed tmder  tiie  obJectlonaUe  feature  of  the  lease, 
but  a  Judgment  was  confessed  for  the  definite 
and  fixed  amount  of  teat  mentioned  In  the 
lease.  Appellant^  however,  relies  mainly  on 
Uttie  T.  Dyer,  138  DL  272,  27  N.  E.  905.  In 
that  case  the  lease  contained  the  same  provi- 
sion that  is  found  In  the  lease  in  the  case  under 
conslderatitm,  but  in  that  case,  as  we  undo^ 
litand,  the  seomd  Judgment  was  confessed  not 
only  fbr  the  rent  f^edfled  in  the  lease  payable 
in  monthly  installments,  but  also  for  water 
rents,  gas  bills,  and  for  keeping  the  demised 
premises  In  a  clean  and  healthy  condition;  and 
the  court  held,  as  the  Judgment  Included  rent 
for  these  items  as  well  as  tbe  amount  sped' 
fied  in  the  lease.  It  could  not  be  sustained. 
But  whether  the  Judgment  could  be  sustained 
had  it  been  confessed  for  the  mimthly  install- 
ments of  rent,  leaving  out  those  Items,  did  not 
arise,  and  was  not  dedded:  This  is  qnumnt 
from  the  following  statement;  found  in  the 
otdnion  of  the  court  In  dedding  the  case:  "The 
rent  covered  by  the  power  In  tUs  lease  in- 
eludes  not  only  the  ¥36,000,  and  the  Install- 
ments of  $300  each,  mentioned  In  the  Inden- 
ture, but  also  the  unliquidated  sums  that  may 
be  paid  by  the  lessor  for  water  rates,  for  gas 
bills,  and  for  keeping  In  a  clean  and  healthy 
condition  the  demised  premises  and  appurtfr 
nances;  and  therefore  the  qnratlon  whether  a 
power  to  confess  judgment  for  an  Installment 
of  a  certain  fixed  rent,  and  for  such  Install- 
ment only,  Is  a  valid  power,  does  not  arise  in 
this  case,  and  for  that  reason  we  refrain  from 
the  expression  of  an  opinion  in  regard  there- 
to." We  adhere  to  the  rule  laid  down  In  Little 
r.  Dyer,  supra,  but  that  case  presented  a  dif- 
ferent question  from  this,  and  It  cannot  con- 
trol here.  The  Judgment  of  the  appdlate 
court  will  be  affirmed.  Affirmed. 


(168  111.  409) 
NASH  et  al.  T.  OLASSON. 
(Snpreme  Conrt  of  Illinois.    Not.  9,  1890.) 
Measukb  op  Uamaobs — Brbacd  of  Contbact. 
In  an  action  for  com  delivered  br  plaintiff 
to  defendants,  it  appeared  that  plaintiff  left  it 
with  defendants  under  an  agreement  that 
whenever  he  desired  to  sell  be  should  receive 
fire  cents  less  than  the  price  In  the  Chicago 
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market  at  thnt  date;  tliat,  when  plaintiff  de- 
termined to  sell,  the  market  reports  Cor  that 
particular  day  were  not  received  by  defendanta; 
that  plaiutUC  referred  to  u.  morning  paper,  giv- 
ing the  quotations  for  the  closing  market  of  the 
ewning  before,  and  that  the  i>rices  given  by 
■ach  pKocr  were  reliable  anthoritr.  Seldt  that 
it  was  not  error  to  permit  the  jury  to  use  such 
jwice  tg  a  luisis  in  the  compotation  of  plaintifTs 
damageB. 

Appeal  from  appellate  court;  First  cU»> 
trlct 

Action  by  Class  Claaaon  against  Nash. 
Wright  &  Go.,  Charles  T.  Nash,  and  others, 
for  the  price  of  certain  corn  sold  and  deliv- 
ered by  plaintiff  to  defendants.  From  a 
Judgment  of  the  appellate  court  (55  lU.  App. 
S56>  affirming  a  Judgment  for  plaintiff,  de- 
*  fendantB  appeal.  Affirmed. 

Prior  to  1889,  H.  S.  Gilbert  operated  sev- 
eral  grain  elevators  In  the  vicinity  of  Ot- 
tawa, ope  of  which  was  located  at  Wedron, 
In  Salle  county.  The  general  office, 
where  the  business  of  the  several  elevators 
was  mostly  transacted  In  paying  for  grain, 
etc.,  was  In  the  city  of  Ottawa,  and  the  su- 
perintendence of  the  business  in  the  several 
elevators  was  directed  by  Glibert  from  that 
general  <^ce.  Several  years  prior  to  the 
date  above  mentioned,  Glibert  was  the  own- 
er of  these  several  elevators,  but,  becoming 
embarrassed  financially,  conveyed  them  to 
appellants  Nash,  Wright  &  Co.  After  that 
conveyance  was  made,  Nosh,  Wright  &  Co. 
entered  into  a  contract  whereby  the  business 
at  those  elevators  was  to  be  run  for  their 
benefit,  and  under  thehr  control,  and  with 
money  fomlshed  by  ttiem;  and  by  tbat  con- 
tract allowed  Gllb^  tbe  ^ht  to  redeem  the 
property  upon  the  payment  of  the  amount 
of  bis  Indebtedness  to  the  appellants  and 
the  interest  thereon;  and  during  the  time 
Gilbert  was  to  manage  and  control  the  busi- 
ness of  these  elevators  appellants  were  to 
pay  him  a  salary  of  $150  per  month.  They 
were  to  have  another  agent  at  tliat  office, 
and  tbat  second  agent  was  one  Perrin,  who 
was  the  bookkeeper.  Appellants  opened  a 
deposit  with  the  First  National  Bank  of  Ot- 
tawa, and  cbedcB  were  drawn  against  that 
fund  In  their  name,  signed  by  Perrin.  Oth- 
er agents  were  employed  at  other  elevators, 
and  parments  for  grain  there  purchased 
were  usually  made  by  checks  drawn  by  ap- 
pellants in  the  name  of  Nash,  Wright  ft  Co. 
Gilbert,  by  the  announcement  on  the  sign  at 
his  office,  had  the  same  marked  "H.  S.  Gil- 
bert, Agent.  Grain  and  CommlMlons."  On 
about  the  3d  of  November,  1891,  the  appel- 
lee, at  the  Wedron  elevator,  made  a  con- 
tract for  the  sale  of  com,  whlcb  was  made 
with  <me  Smith,  an  agent  of  Nash,  Wright  & 
Co.  By  that  contract  appellee  was  to  shell 
and  haul  his  com,  and,  when  ready  to  sell 
at  any  time  during  the  month,  was  to  re- 
ceive within  five  cents  per  bushel  of  tbe 
price  quoted  In  Chicago  for  the  same  grade 
of  com.  Between  tbe  5th  and  14tb  of  No- 
vember appellee  delivered  at  the  warehouse 


In  Wedron  ^S79  bushels  and  28  pounds  of 
com,  and  on  the  28th  day  of  November  ap- 
pellee went  to  tbe  warehouse  In  Wedron, 
and  stated  to  Smith  that  be  was  then'  ready 
to  sell.  Smith  replied  that  be  bad  not  re- 
ceived all  the  market  reports  that  day.  but 
had  the  Ohlc^  Tribune  of  that  morning, 
and  showed  to  appellee  the  auotatlon  of 
prices.  A  discussion  then  came  up  wheth^ 
appellee  would  be  entitled,  under  the  con- 
tract, to  tbe  price  on  the  27tb  of  cash  com, 
or  tbe  price  at  wblch  futures  closed.  On 
.the  27th  caah  com  closed  at  70  and  future 
at  74.  Smith  directed  appellee  to  see  Gil- 
bert, saying  he  knew  all  about  It.  When 
appellee  called  on  Glibert  at  Ottawa,  tbe  lat- 
ter refused  to  recognize  tbe  contract  and 
settle  for  the  com.  Tbe  chief  controversy 
in  this  case  Is  whether  there  was  a  con- 
tract made  by  any  one  authorized  to  make  It 
on  the  part  of  appellants  with  appellee;  and, 
second,  there  was  no  proof  of  the  price  of 
com  on  the  28th.  In  the  trial  court  a  ver- 
dict for  plaintiff  and  Judgment  thereon  for 
$4,641.96  was  entered.  That  Judgment  was 
affirmed  by  the  appellate  court  of  tbe  First 
district.   55  lU.  App.  366. 

Duncan  &  Gilbert,  for  appellants.  Fowler 
Bros.,  tor  appellee. 

PHILLIPS,  3.  (after  stating  the  facts). 
Tbe  first  proposition  submitted  by  appellants 
as  a  def^e  to  this  action  and  as  Ibe  rea- 
son urged  for  tihe  reversal  of  tbe  Judgment 
of  the  apiwllate  court  Is  tbat  the  record  con- 
tains no  evidence  legally  sufficient  to  estab- 
lish any  liability  on  thij  part  of  defendants. 
Incidentally,  under  this  bead,  we  are  asked 
to  constrae  the  contract  entered  Into  be- 
tween appellants  and.  Glibert  for  the  pur^ 
pose  of  determining  whether  or  not  tbe  re- 
lation of  principal  and  agent  existed  be- 
tween thm;  thus  also  determining  whether 
or  not  Smith  was  the  agent  of  appellants, 
and  authorized  to  enter  into  the  contract  of 
purchase  of  the  com  from  appellee  on  be- 
half of  appellants.  Ordinarily,  the  construc- 
tion of  a  contract  In  writing  Is  for  the  court, 
and  not  for  a  Jury.  S  Am.  &  Eng.  Bnc.  Law, 
p.  167,  and  cases  cited.  The  court  should 
construe  the  written  instnunent  and  Instmct 
the  Jury  as  to  Its  legal  effect  SIgsworth  t. 
Mclntyre.  18  HI.  127;  Untner  v.  Mlllikln,  47 
III.  170.  In  a  case,  however,  where  It  Is 
sought  to  establish  the  question  of  agency 
by  parol  proof  of  various  acts,  conduct,  and 
business  transactions  of  tbe  parties,  and  a 
written  instrument  is  offered,  not  for  the  ex- 
press purpose  of  proving  the  agency,  but  as 
an  element  tending  to  prove  it,  and  In  cor- 
roboration of  parol  proof,  no  construction 
need  to  be  given  It  by  the  coUTt,  but  it  is 
a  question  for  tbe  Jury  as  to  whether  all 
the  evidence,  taken  as  a  whole,  establishes 
the  relationship  of  principal  and  agent 

If  a  contract  or  other  Instrument  In  writ- 
ing be  offered  for  the  express  purpose  of 
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proving  the  relation  of  partnership  agency 
or  like  character,  and  the  allegation  be 
founded  on  such  Instrument,  then,  as  be- 
fore stated,  the  construction  of  the  InstrU' 
ment  is  for  the  court.  In  this  case  that  part 
of  the  contract  between  appellants  and  Gil- 
bert which  is  material  to  the  Issues  involved 
is  as  follows:  "Whereas,  it  Is  understood 
and  agreed  between  the  parties  hereto  that 
the  said  party  of  the  second  part  shall  en- 
gage in  and  conduct  the  business  of  buy- 
lug  and  selling  grain  at  the  stations  of  Ot- 
tawa, Grand  Ridge,  Wedron,  Serena,  Utica, 
and  Buffalo  Rock,  all  of  said  places  being 
in  said  county  of  La  Salle,  under  the  condi- 
tions and  limitations  hereinafter  expressed; 
that  Is  to  say:  Said  party  of  the  second 
part  shall  conduct  said  business  under  the 
direction  and  supervision  of  said  parties  of 
the  first  part,  who  shall  be  represented  in 
the  management  of  said  business  by  an 
agent  of  their  selection;  such  agent  to  handle 
and  control  all  the  money  used  In  the  con- 
duct of  said  business,  and  to  exercise  a  su- 
pervisory control  over  said  business  In  gen- 
eral. Said  parties  of  the  first  part  covenant 
and  agree  to  furnish  and  supply  to  said  par- 
ty of  the  second  part,  in  the  amount  above 
stated,  the  amount  of  money  necessary  for 
the  proper  conduct  and  operation  of  said 
business;  and  said  party  of  the  second  part 
covenants  and  agrees  to  pay  to  said  parties 
of  the  first  part  all  moneys  so  advanced  by 
them,  together  with  interest  thereon  at  the 
rate  of  eight  per  cent,  per  annum,  payable 
monthly;  to  ship  all  grain  purchased  by  htm 
prior  to  the  time  of  making  above-named 
payments  to  said  parties  of  the  first  part  at 
Chicago  or  elsewhere,  as  said  parties  may 
direct.  It  is  covenanted  arid  agreed  be- 
tween the  parties  hereto  that  there  shall  be 
paid  out  of  the  earnings  of  said  business  a 
salary  not  to  exceed  $100  per  month  to  the 
agent  of  said  parUes  heretofore  mentioned; 
that  said  second  party  shall  be  allowed,  out 
of  the  net  earnings  of  said  business,  the 
sum  of  $150  per  month,  and  all  other  earn- 
ings after  the  payment  of  the  necessary  ex- 
penses of  the  business  shall  apply  upon,  and 
go  towards  the  payment  of,  the  said  sum  of 
$20,000."  Followed  by  this  was  proof  that 
the  sign  of  Gilbert  read  "H.  S.  Gilbert, 
Agent  Grain  and  Cranmlssions."  This  was 
the  central  office  at  Ottawa  of  this  system  of 
elevators.  The  elevator  at  Wedron  was  in 
charge  of  Smith.  The  evidence  of  Perrin, 
who  Is  the  admitted  agent  of  appellants,  Is 
as  follows:  "I  paid  Smith  for  his  services. 
Got  the  money  from  the  First  National 
Bank  of  Ottawa.  It  was  Nash,  Wright  & 
Co.'s  money."  In  the  transaction  of  the 
business  of  the  Wedron  elevator  were  used 
slips  or  tickets  in  the  following  form,  which 
were  passed  out  and  given  to  those  selling 
grain.  "Wedron  Warehouse.— Office  of  Nash, 
Wright  &  Co.  H.  S.  Gilbert,  Agt.  Grain  and 
Commission.  Nash,  Wright  &  Co.,  517  Rlal- 
to  Bldg.,  Chicago."    All  the  grain  was  ship- 


ped to  appellants,  and  checks  signed  by 
them  were  given  in  payment. 

Some  proof  Is  oCCered  questioning  the  fact 
as  to  whether  appellants  had  knowledge  of 
the  fact  that  their  name  was  being  used, 
and  that  they  Instructed  Gilbert,  on  learning 
of  the  fact,  repudiating  It,  but  the  evidence 
of  Gilbert  indicates  this  was  after  the  pres- 
ent trouble.  On  this  state  of  facts  the  Jury 
in  the  trial  court  found,  in  substance,  that 
Smith,  in  the  purchase  of  this  com,  was  the 
agent  of  appellants.  Whatever  knowiejge 
Smith  had  regarding  the  use  of  appellants' 
name  in  the  business,  and  the  knowledge 
iwssessed  by  Perrin,  who  was  the  acknowl- 
edged agent  of  appellants,  must  be  charged 
against  appellants.  In  general,  notice  to  the 
agent  as  to  the  transaction  In  which  he  Is 
engaged  Is  notice  tc  the  principal.  Bryan  v. 
Prlmm,  Breese,  59;  Doyle  v.  Teas,  -1  Scam. 
202;  WiUlams  v.  Brown,  14  III.  200;  Manu- 
facturing Co.  V.  Holdfodt.  III,  455.  Smith's 
apparent  duties  were  to  buy  and  handle 
grain  for  appellants,  and,  in  the  absence  of 
any  express  limitation,  his  authority  to  make 
contracts  therefor  must  be  presumed.  The 
principal  is  bound  equally  by  the  authority 
which  he  actually  gives  his  agent  and 
that  which,  by  his  own  acts,  he  appears  to 
give.  National  Furnace  Co.  v.  Keystone 
Manuf'g  Co.,  110  111.  427;  Goeing  v.  Out- 
house, 95  HI.  346;  Thurber  v.  Anderson,  SS 
TIL  167.  After  the  proposition  by  appellee  to 
sell  was  made,  Smith  says  he  consulted  with 
Giioert,  and  then  told  appellee  It  was  all 
right.  The  corn  was  delivered  to  him,  and 
it  must  be  presumed  was  accepted  under 
this  contract.  The  appellate  court  has  found 
that  Smith,  In  this  transaction,  was  the 
agent  of  appellants;  and  by  this  finding  we 
are  bound,  apd,  in  addition  to  that,  we  can- 
not  readily  perceive  how  on  the  evidence  of- 
fered In  the  trial  court  the  finding  could 
have  been  otherwise. 

It  Is  also  urged  that  the  evidence  offered 
in  support  of  the  price  appellee  was  entitled 
to  recover  was  insufficient.  It  Is  clear  from 
the  evidence  that  in  the  early  and  middle 
part  of  November  he  hauled  his  corn,  and 
left  It  with  the  agent  of  appellants,  with  the 
agreement  that  whenever  he  desired  to  sell 
be  should  so  announce,  and  should  receive 
five  cents  less  than  the  price  In  the  Chicago 
market  at  that  date.  When  he  did  deter- 
mine to  sell,  the  market  reports  for  that  par- 
ticular day  were  not  received  by  appellants' 
agent.  He  himself  referred  to  a  morning  pa- 
per giving  the  quotations  for  the  closing 
market  of  the  evening  before.  This  court 
will  be  presumed  to  take  notice  of  the  usual 
and  customary  manner  In  which  the  general 
commercial  business  of  this  country  Is  car- 
ried on;  and  that  In  the  purchase  of  grain 
or  other  commodity  the  purchaser,  as  a  gen- 
eral rule,  is  governed  by  the  last  available 
information  or  quotations  in  his  possession. 
In  this  ease  that  information  was  a  morning 
paper,  giving  the  quotations  of  the  evening 
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before.  The  proof  offered  by  appellee  to 
sbow  these  prices  yraa  admitted  by  appel- 
lants as  being  reliable  authority.  On  that 
the  Jury  have  based  the  amount  appellee  was 
entitled  to  recover,  and  the  appellate  court 
have  In  this  matter  also  affirmed  their  ver- 
dict. We  see  no  error  In  the  computation  of 
appellee's  measure  of  damage  on  this  basis. 

Various  objections  are  raised  to  Instruc- 
tions given  for  appellee  and  refused  for  ap- 
pellants. Counsel  for  appeUants  say  la  their 
brief:  "If  this  coa^  should  take  the  same 
view  of  the  evidence  [as  the  appellate  court], 
and  should  conclude  that  the  facts  were  so 
clear  that  no  errors  of  law  could  Justify  a 
different  verdict,  it  would  be  quite  useless 
for  us  to  discuss  the  instructions  and  other 
rulings  of  the  trial  court."  We  do  take'  the 
same  view  of  the  evidence,  and  are  In  a 
great  measure  bound  by  the  findings  of  the 
appellate  conrt  In  this  case.  We  believe  that 
the  verdict  of  the  Jury  could  not,  under  the 
law  ahd  the  facts,  have  well  been  otherwise, 
and  that  the  Instructions,  taken  as  a  whole, 
are  correct.  Tliose  offered  by  appellants  and 
refused  by  the  court  were  all  based  on  the 
theory  that  no  agency  existed  to  bind  appel- 
lants. That  fact  having  been  determined, 
renders  unnecessary  a  discussion  of  the  In- 
structions. The  Judgment  of  the  appellate 
court  to  affirmed.  Affirmed. 


(168  111.  m 

JELB  V.  LEMBBBOBB. 
(Supreme  Court  of  lUInoli.    Nov.  9.  1896.) 

Wills— Probate— CoyTE9T—Pi,E  A  DiNO  —  Alibks. 

1.  A  bill  by  an  alien  to  set  aside  tlie  probate 
of  a  will,  merely  alleging  that  his  decedent  died 
leaving  certain  land,  excludes  any  preaumption 
that  personal  propertif  was  left  by  him,  and 
therefore  he  is  not  entitled  to  maintain  the  suit 
without  showing  hla  right,  throagh  trea^,  to 
Inherit;  Laws  1887,  p.  S,  prohibiting  aliens 
from  inheriting  land. 

2.  An  answer  to  a  bill  to  contest  the  probate 
of  a  will,  merely  alleging  that  defendant  does 
not  deny  the  relationship  of  complainant  to  the 
decedent,  is  not  an  admission  of  such  relatlon- 
sbiiv  so  as  to  excuse  complainant  from  Intro- 
dacing  eTiden4»  thereof. 

3.  Under  Laws  1805,  p.  327,  authorizing  "any 
person  interested"  to  contest  by  bill  in  equity 
the  probate  of  a  will,  the  court  La  without  juris- 
diction, where  it  appears  from  the  record  that 
complainant  is  not  interested  in  the  estate,  be- 
ing an  alien  incapable  of  inheriting. 

Error  to  superior  court.  Cook  county; 
PbUlp  Stein,  Judgfe 

Bill  hj  Joseph  Lemberger  against  Anna 
Jele  and  others  to  contest  the  probate  of  a 
TviU.  There  was  a  decree  for  complainant, 
and  defendant  Jele  brings  error.  Reversed. 

Joseph  Lemberger,  the  defendant  In  error, 
filed  In  the  circuit  court  of  Cook  county  his 
bill  of  complaint,  the  commencement  of 
which  Is  as  follows:  "^our  orator,  Joseph 
Lemberger,  of  the  empire  of  Germany,  by 
Mary  Lemberger,  his  attorney  In  fact,  re- 
spectfully represents  unto  your  honors  that 
one  Joseph  Lemberger,  also  known  as  Jo- 


seph Lempbergef,  the  uncle  of  your  orator, 
Joseph  Lemberger,  late  of  the  county  of 
Cook  and  state  of  Illinois,  but  now  deceased, 
on,  to  wit,  the  16th  day  of  August,  1802,  ex- 
ecuted a  certain  Instrument  of  writing  pur- 
porting to  be  his  last  will  and  testament; 
and  afterwards,  and  on,  to  wit,  the  12th  day 
of  September,  1892,  said  Joseph  Lemberger 
departed  this  life,  leaving  tbe  following  nam- 
ed  persons,  besides  your  orator,  his  heirs  at 
law  and  legal  representatives,  to  wit,  Wal- 
purga  Welnfurter,  a  niece,  and  George  Lem< 
berger,  a  nephew,  defendants  hereinafter 
named."  The  bill  then  states.  In  substance, 
that  the  said  Jraeph  Lemberger,  deceased, 
In  and  by  the  said  Instrument  in  writing, 
purporting  to  be  his  last  will  and  testamen*. 
professedly  bequeathed  all  bis  property  to 
one  Anna  Jele,  and  that  said  will  was  pro- 
bated, and  Anna  Jele  appointed  executrix 
under  tbe  same.  It  also  states  that  the  de- 
ceased was  at  the  time  of  his  death  the  own- 
er and  in  iwssesslon  of  a  certain  described 
house  and  lot  In  Cook  county,  of  the  value 
of  ¥4,000,  and  that  since  his  death  the  said 
Anna  Jele  has  been  enjoying  the  rents  and 
profits  of  said  premises.  The  bill  charges 
that  the  testator,  Joseph  Lemberger,  deceas- 
ed, at  the  time  of  making  the  will  In  ques- 
tion, was  in  his  dotage;  that  his  mlud  was 
Impaired;  that  he  was  frequently  intoxicat- 
ed; that  he  was  Illiterate,  and  spoke  English 
imperfectly;  and  that  he  was  under  the  un- 
due Influence  of  said  Anna  Jele,  to  whom  he 
was  not  related.  Anna  Jele,  Walpurga 
Welnfurter,  and  George  Lemberger  were  made 
defendants  to  the  bill.  The  prayer  of  the 
bill  Is  that  the  supposed  last  will'and  testa- 
ment be  declared  not  to  be  the  last  will  and 
testament  of  Joseph  Lemberger,  deceased, 
that  his  estate  be  distributed  among  his 
heirs,  and  for  other  and  further  relief.  The 
answer  of  Anna  Jele  states  "that  she  does 
not  deny  the  relationship  existing  between 
Joseph  Lemberger,  of  tbe  empire  of  Germany, 
to  Joseph  Lemberger,  now  deceased."  It  ad- 
mits that  she  is  a  beneficiary  under  the  will, 
denies  all  charges  of  Improper  Influence  over 
the  deceased,  and  denies  that  he  was  not  of 
sound  mind  and  memory,  at  the  time  of  mak- 
ing said  will,  or  that  he  was  incapacitated 
by  Intoxication.  The  co-defendants,  Wal- 
pui'ga  Welnfurter  and  George  Lemberger, 
say  In  their  answer:  "These  defendants,  for 
answer  unto  said  bill,  say  that  they  neither 
confess  nor  deny  any  of  the  allegations  there- 
in contained,  but  call  for  such  proof  In  re- 
gard thereto  as  the  said  complainant  de- 
sires to  make."  Replications  were  filed  to 
the  answers.  Certain  issues  were  at  last 
made  up  and  submitted  to  the  decision  of 
a  jury.  The  Jury  in  their  verdict  found  that 
the  writing  read  in  evidence  Is  not  the  last 
will  and  testament  of  Joseph  Lemberger,  de- 
ceased, and,  further,  that,  at  the  time  of  the 
execution  and  attestation  of  said  writing, 
said  Joseph  Lemberger  was  not  of  sound 
mind  and  memory. 
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The  decree  of  the  saperlor  court  was  as 
follows:  "This  cause  haTlng  come  on  to  he 
heard  apon  the  bill  of  comptoint  herein,  the 
answers  of  the  defendants  thereto,  and  the 
replication  of  the  complainant  to  such  an- 
swers; and  the  court  having  heretofore  dl- 
rected  an  Issue  of  law  to  be  jnade  np,  wheth- 
er the  writing,  referred  to  In  the  pleading, 
and  purporting  to  be  the  last  will  and  testa- 
ment of  Joseph  Lemberger,  deceased,  was 
the  last  will  and  testament  of  said  Joseph 
Lemberger  or  not,  and  whether  said  Joseph 
Lemberger,  at  the  time  of  the  execatlon  and 
attestation  of  said  writing,  read  In  eTidence, 
purporting  to  be  the  last  will  and  testament 
of  said  Joseph  Lemberger,  was  of  sound 
mind  and  memory;  and  a  jury,  to  wit  [here 
follow  names  of  Jnrors],  having  been  called, 
elected,  and  sworn  to  try  the  said  Issues; 
and  the  said  Jury  having  heard,"  etc.,  and 
having  found  by  their  verdict  that  said  writ- 
ing was  not  the  last  will  and  testament  of 
said  Joseph  Lemberger,  deceased,  and  that 
the  said  Joseph  Lemberger,  at  the  time  of 
the  execution  and  attestation  of  said  writing, 
was  not  of  sound  mind  and  memory;  and  the 
defendant  Anna  Jele  having  interposed  a 
motion  in  this  cause  to  set  aside  the  said  ver- 
dict and  for  a  new  trial;  and  the  court  hav- 
ing beard  the  grounds  and  arguments  in  sup- 
port thereof,  and,  being  fully  advised  in  the 
premises,  overruled  said  motion,— "It  is  fur- 
ther ordered,  adjudged,  and  decreed  by  the 
court  that  the  said  Instrument  In  writing 
purporting  to  be  the  last  will  and  testament 
of  said  Joseph  Lemberger,  deceased,  and  the 
probate  of  said  will  In  the  probate  court  of 
Gook  county,  and  the  proceedings  thereun- 
der, be,  and  the  same  are  hereby,  set  aside, 
and  be,  and  the  same  are  hereby,  declared 
null  and  void.  It  Is  further  ordered  and  de- 
creed that  the  costs  of  this  proceeding  be 
taxed  against  the  defendants,  and  that  ex- 
ecution may  'j»ue  therefor  In  due  course." 

Among  the  assignments  ot  error  on  the  rec- 
ord are  these:  That  the  superior  court  of  Cook 
county  had  no  Jurisdiction  of  the  subject- 
matter  of  the  suit;  that  It  was  error  to  en- 
tertain the  suit,  and  to  enter  the  decree,  in 
that  the  complainant  is  an  alien,  incapable 
of  Inheriting  real  property;  that  the  entire 
record  fails  to  show  any  interest  of  complain- 
ant in  the  subject-matter  of  the  suit;  that 
there  is  no  finding,  either  In  the  verdict  or 
decree,  that  complainant  is  an  heir  of  Jo- 
seph Lem!)erger,  deceased,  or  has  any  Inter- 
est whatever  in  the  lands  set  forth  in  the 
bill;  that  there  Is  no  finding  of  tacts  In  the 
decree  sufficient  to  support  it. 

A.  W.  Thomas  and  J.  F.  Geetlng,  for  plain- 
tiff in  error.  Wilbur  &  Hauze^  for  defendant 
In  error, 

BAKBR,  J.  (after  stating  the  facts).  In 
his  btU  of  complaint  defendant  in  error  desig- 
nates himself  as  "Joseph  Lemberger,  of  the 
empire  oC  Qermany."   Tbs  Inferoice  from 


such  designation  must  be  that  he  is  a  citi- 
zen or  resident  of  such  empire,  and,  In  re- 
spect to  the  state  of  Illinois,  a  nonresident 
alien.  And  In  her  answer  plaintiff  In  error 
likewise  designates  the  complainant  as  "Jo- 
seph Lemberger,  of  the  empire  of  Germany," 
and  this  is,  in  effect,  an  admission  on  the 
record  of  such  nonresident  alienage.  McVey 
V.  McQuallty,  87  lU.  93.  So,  there  being  no 
Ondiog  In  the  decree  to  the  -contrary,  and  no 
evidence  tending  to  prove  otherwise,  the 
only  conclusion  deducible  from  the  record  Is 
that  the  complainant  In  the  bill  Is  a  non- 
resident alien.  Nor  la  there  any  averment  In 
any  of  the  pleadings,  or  any  finding  In  the 
decree,  or  evidence  In  the  record  showing  the 
existence  of  any  treaty  between  the  govern- 
ment of  the  United  States  and  either  the 
empire  of  Germany  or  the  government  of  any 
country  forming  a  part  of  such  empire,  and 
of  which  such  complainant  Is  a  citizen  or 
resident,  conferring  upon  the  citizens  or  reel- 
dents  of  such  empire  or  country  the 'right 
of  acquiring  title  to,  or  taking  or  holding 
real  estate  within,  the  United  States.  It  fol- 
lows, then,  that  defendant  In  error  Is  with- 
in the  inhibition  of  the  law  of  this  state 
which  declares  that  a  nonresident  shall  not 
be  capable  of  acquiring  title  to  or  taking  or 
holding  any  lands  or  real  estate  in  this  state 
by  descent,  devise,  purchase,  or  otherwise. 
Laws  1887,  p.  5.  Even  If  Joseph  Lemberger,- 
the  deceased,  died  Intestate,  yet  under  this 
act  of  1887  his  real  estate  within  this  state 
did  not  descend  to  his  nonresident  alien  kin- 
dred; and  therefore  defendant  in  error,  be- 
ing Incapable  of  inheriting,  has  no  right,  ti- 
tle, or  Interest  in  the  house  and  lot  described 
in  his  bill.  Wunderle  v.  Wunderle,  144  HI, 
40,  83  N.  E.  195;  Beavan  v.  Went,  155  IlL 
502,  41  N.  E.  91,  And  there  Is  no  averment 
in  the  bill,  or  finding  in  the  decree,  or  evi- 
dence to  show  that  the  deceased,  when  he 
died,  was  the  owner  or  holder  of  any  money 
or  personal  property  within  this  state.  The 
averment  that,  at  his  death,  he  was  the  own- 
er and  in  possession  of  the  described  honse 
and  lot,  excludes  any  presumption  that  he 
owned  the  other  property.  It  Is  a  proper 
place  for  the  application  of  the  rule  "Ex- 
pressio  unlus,  exclusio  alterlns."  That  which 
is  implied  and  Is  general  is  restricted  by  that 
which  is  expressed  and  Is  particular  and  spe- 
clQc.  The  rents,  issues,  and  profits  mention- 
ed in  the  bill  grew  out  of  and  went  with 
the  house  and  lot. 

Again,  assuming  the  statement  In  the  bill, 
that  "said  Joseph  Lemberger  departed  this 
life  leaving  the  following  named  persons,  be- 
sides your  orator,  his  heirs  at  law  and  legal 
representatives,  to  wit,  Walpurga  Welnfur- 
ter,  a  niece,  and  George  Lemberger,  a  neph- 
ew," to  be  a  sufficient  allegation  that  he  (the 
complainant  himself)  is  an  heir,  and  also  a 
sufficient  allegation  that  he  and  the  other 
two  parties  named  are  the  sole  heirs,  yet 
there  Is  neither  admission,  nor  finding,  not 
proof  that  either  the  complainant  or  Wal- 
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purga  Welnfnrtor  or  George  Lemberger  Is  ei- 
ther a  nephew,  or  niece,  or  next  of  kin,  or 
beir  to  the  deceased.  The  answer  of  plain- 
tiff In  error  did  not  admit  the  relationship. 
It  simply  stated  **that  she  does  not  den^ 
the  relationship  existing  between  Joseph 
Lemberger,  of  the  empire  of  Qermany,  to  Jo- 
seph Lemberger,  now  deceased."  And  the 
answer  of  the  other  defendants  merely  .was 
"that  they  neither  confess  nor  deny  any  of 
the  allegations  In  the  bill  cont^ned,  bot  call 
for  snch  proof  In  regard  thereto  as  the  said 
complainant  desires  to  make.'*  miese  ser- 
eral  answers  neither  admitted  nor  denied  the 
relationship  and  heirship  alleged  In  the  bill; 
and  Uie  rule  Is  that,  when  material  aver- 
ments In  a  bill  are  neither  admitted  nor  de- 
nied in  the  answers,  they  must  be  establish- 
ed by  proof.  Litch  OUncb.  186  III  410, 
26  N.  B.  579;  Uorgan  T.  Herrick,  21  IlL 
Wilson  V.  Etnney,  14  HI.  27.  It  Is  Incumbent 
npon  the  party  seeking  to  sostain  a  decree 
In  chancery  to  preserve  the  evidence  In  the 
record,  either  by  a  recital  in  the  decree  of 
the  facts  essential  for  Its  support,  or  In  one 
or  another  of  the  modes  recognized  by  the 
chancery  practice  in  this  state.  Balrd  t. 
Powers,  131  IlL  66,  22  N.  B.  796;  Marvin  v. 
Collins,  9S  IlL  SIO.  In  the  case  at  bar,  there 
Is  not  even  a  general  finding  that  the  allega- 
tions of  the  bill  are  true,  and  no  questions  of 
Unship  and  heirship  were  Involved  In  the 
Issues  upon  which  the  jury  returned  tlieir 
verdict 

Under  the  general  equity  powers  of  a  court 
of  chancery,  and  Independent  of  statutes,  a 
bin  will  not  lie  to  set  aside  a  will  or  its  pro- 
bate.. Oaines  v.  Fuentes,  ^  TT.  B.  10;  Lu- 
ther r.  Luther,  122  III  668,  IS  N.  ID.  166.  In 
this  state  the  jurisdiction  of  a  court  of  equi- 
ty to  set  aside  and  annul  a  will  and  the  pro- 
bate thereof  Is  conferred  1^  section  7  of  the 
act  hi  regard  to  wills.  That  section,  as 
amended  In  1896  (Laws  1895,  p.  327),  pro- 
vides that.  If  any  person  Interested  shall, - 
within  two  years  after  the  probate  of  any 
win,  testament,  or  codlcIL  appear,  and  by 
bis  or  her  bill  In  chancery  contest  the  validi- 
ty of  the  same,  an  Issue  at'bar  shall  be  made 
np  whether  the  wrltli^  produced  be  the  will 
of  the  testator  or  testatrix  or  not,  wblch  shall 
be  tried  1^  a  Jury  In  the  circuit  court  of 
the  county  wherein  such  will,  testament,  or 
codicil  BhAll  have  been  proven  and  recorded, 
according  to  the  practice  in  courts  of  chan- 
cery in  similar  cases.  And  in  Luther  v.  Lu- 
ther. Bupra,  this  court  said:  "As  the  Juris- 
diction of  the  courts  of  chancery  in  this  state 
to  entertain  bills  to  set  aside  the  probate 
of  wills  Is  derived  exclaslvely  from  the  stat- 
ute, such  jurisdiction  can  only  be  exercised 
In  the  mode  and  under  the  limitations  pre- 
scribed by  the  statute.  *If  any  person  Inter- 
ested shall,  within  three  years  after  the 
probate.*  etc.  •  •  •  If  such  person  does 
not  appesr  within  three  years,  an  Issue  at 
law  cannot  be  made  up.   The  appearance 


within  three  years  is  a  Jurisdictional  fiut,and 
Is  necessary  in  order  to  put  the  machinery 
of  the  court  in  motion  so  as  to  test  the  va- 
lidity of  the  will.  The  court  has  no  power 
to  entertain  the  bill  after  the  three  years 
have  passed."  Under  tbe  doctrine  of  this 
case,  It  is  Just  as  essential  to  tbe  Jurisdic- 
tion of  the  chancery  court ,  that  the  bill 
should  be  exhibited  by  "a  veeaaa  interested," 
as  it  is  that  the  'bUl  shonld  be  filed  within 
the  limited  number  of  years  from  and  after 
the  original  probate  of  the  will.  The  right, 
giv6n  by  the  statute,  to  contest  by  a  bill  In 
chancery  tbe  validl^  of  a  will,  is  a  right 
that  Is  not  necessarily  confined  to  heirs  at 
law;  for  the  right  Is  given  to  "any  person 
Interested,"  which  may  embrace  a  devisee 
as  well  as  an  heir  at  law.  Wolf  r.  Bollinger, 
03  ni.  368.  And  in  McDonald  v.  White,  130 
UL  493,  22  N.  B.  589,  we  held  that  a  person 
not  directly  and  pecuniarily  Interested  in 
the  estate  of  a  deceased  person  at  the  time 
of  the  probate  of  the  will  of  such  decedent 
Is  not  entitled  to  file  a  bill  In  chancery  for 
the  purpose  of  contesting  the  will.  Here,  the 
superior  court  was  without  Jurisdiction  to 
entertain  the  bill,  because  It  sfflrmattvely 
appears  upon  the  face  of  the  record  that  de- 
fendant In  error  was  a  nonresident  alien. 
Incapable  of  taking  or  holding  real  estate  In 
Illinois,  1^  descent  or  otherwise,  and  there- 
tore  not  person  Interested"  In  the  sub- 
ject-matter of  the  suit,  within  the  meaning 
of  the  statute.  And  defendant  In  error  can- 
not malntsin  his  decree  for  tbe  still  further 
reason  that  It  does  not  appear  from  the  rec- 
ord that  he  Is  any  way  related  to  the  de- 
ceased, by  consanguinity  or  otherwise,  so 
as  to  give  blm,  even  In  the  absence  of  an  In- 
capacity growing  out  of  hla  alienage,  any 
interest  In  the  estate.  iPor  the  reasons  stated 
herein,  the  decree  Is  reversed.  The  cause  Is 
remanded.  If  the  facts  dehors  the  record 
an  sucb  as  that  counsel  shall  advise  an 
amendment  of  the  bill,  then  leave  to  amend 
may  be  taken.  Reversed  and  remanded. 


OSS  IlL  480 

McDOLB  V.  KINOSLBT  ct  aL 

(Sapreme  Court  of  IlUDois.    Nov.  9,  1896.) 
Compromise — Considbhatioit — RsvooATtoH. 

1.  Matoal  concessions  for  the  prevention  ol 
litigatioQ  are  a  valid  consideration  for  a  com- 
promise settlement  between  the  heirs  and  the 
legatees  of  a  decedent. 

2.  A  compromise  between  the  heirs  and  the 
legatees  of  a  decedent  is  not  revocable  because 
It  provides  for  arbitration  as  to  the  value  of  im- 
provements placed  on  land  of  decedent  by  one 
of  the  heirs,  the  valae  of  which  was  to  he  al- 
lowed to  him. 

3.  Where  a  bill  for  specific  performance  of  a 
verbal  CQntract  for  sale  of  land  claims  the  land 
alone,  the  value  of  improvements  placed  there- 
on by  complainant  cannot  be  recovered,  on  de- 
cree for  defendant. 

Error  to  drcult  courts  Blane  county;  Hemy 
B.  Willis,  Judge. 
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Suit  by  J.  McDole  against  M.  E.  KIngsley 
and  otliers.  There  was  a  decree  for  defend- 
ants, and  complainant  brinsa  error.  Afflrm- 
ed. 

A.  C.  Uttle,  for  plaintiff  In  error.  Hopkins, 
Thatcher  &  Dolph,  for  defendants  In  error. 

CARTWRIGHT,  J.  Plaintiff  In  error  filed 
his  bill,  December  1,  1891,  In  the  clrcnit-court 
of  Kane  county  against  defendants  In  error, 
as  executor  and  devlseee  of  Rodney  McQole, 
deceased,  to  compel  specific  performance  of 
an  alleged  verbal  agreement  made  by  bis 
father,  the  said  Rodney  McDole.  That  agree- 
ment was  alleged  to  have  been  made  In  1880, 
and  to  bare  provided  that  complainant  should 
go  into  possession  of  about  230  acres,  part  of 
the  home  farm  of  his  said  father;  that  his 
father  should  help  to  move  a  small  tenant 
house  from  another  part  of  the  farm,  and 
contribute  $100  to  repair  and  rebuild  it  so 
tlmt  he  could  occupy  It;  that  he  should  work 
the  laud  while  his  father  lived;  that  each 
should  furnish  half  the  stock  and  seed,  and 
each  have  half  the  proceeds  until  his  father's 
death,  when  he  should  have  the  land  upon 
payment  of  $2,500  to  the  estate  within  two 
years  from  such  death.  Complainant  w^t 
into  possession  of  the  premises,  and  continued 
in  such  possession  until  his  father's  death, 
May  13,  1881;  and  he  averred  that  bis  pos- 
session was  taken  and  held  tmder  the  alleged 
contract,  and  that  he  had  made  permanent 
Improvements  on  the  land  under  such  con- 
tract The  answers  denied  the  making  of 
any  contract,  and  insisted  that  complainant 
took  and  held  possession  as  tenant  of  his 
father.  The  defendan-te  also  set  up,  as  a  bar 
to  the  claim,  a  contract  of  settlement  of  the 
matters  In  controversy  in  respect  to  the  land, 
made  by  all  the  persons  interested,  after  the 
death  of  said  Rodney  McI>ole,  for  the  purpose 
of  finally  settling  and  determining  their  re- 
spective rights,  claims,  and  Interests.  The 
blU  was  amended  so  as  to  allege  that  com- 
plainant had  revoked  the  contract  oC  settle- 
ment after  it  was  entered  Into  by  him.  There 
was  a  hearhig,  and  the  bill  was  dismissed 
for  want  oi  equity. 

It  will  not  be  necessary  to  consider  the  ques- 
tion whether  complainant  proved  the  alleged 
verbal  contract,  for  the  reason  that  the  com- 
promise and  settlement  made  after  his  father's 
.  death,  t>ef4re  the  filing  of  his  bill,  disposed  of 
any  claims  he  may  have  had,  and  constituted 
a  bar  to  any  relief  under  ttie  alleged  contract. 
Rodney  McE>ole  left  a  last  will  and  testament 
Besides  a  few  miscellaneous  provisions,  he 
gave  to  complainant  $500,  and  to  complain- 
ant's brother  Frank  $500,  and  all  the  rest, 
residue,  and  remainder  of  his  estate  to  his 
five  daughters.  He  directed  his  home  farm, 
of  which  the  land  In  question  was  a  part,  to 
be  sold  by  his  executor,  and  the  proceeds 
were  to  be  equally  divided  between  his  said 
Are  dau^ters.   Fzank  was  claiming  the  re- 


mahider  of  the  home  farm,  not  claimed  by 
complainant,  under  a  like  verbal  contract  with 
their  father,  made  at  the  same  time,  on  con- 
dition that  Frank  should  pay  $4,500  to  the 
estate  after  his  father's  death.  There  had 
been  litigation  between  Frank  and  his  father, 
and  the  father  had  disputed  that  contract. 
The  disposition  of  the  land  by  the  will  was 
Inconsist^t  with  any  right  or  claim  of  com- 
plainant or  his  brotiier  Frank  in  the  land. 
The  five  sisters  claimed  under  the  will,  and 
denied  all  rights  of  complainant  and  Frank 
under  the  alleged  contracts.  For  the  purpose 
of  adjusting  and  settling  amicably  all  differ- 
ences between  the  parties,  the  contract  in 
question  was  entered  into  May  30,  ISDl,  by  aU 
who  had  or  claimed  any  interest  in  the  prem- 
ises or  their  proceeds,  or  in  the  controversy. 
It  recited  that  the  dls£K>sItlon  of  the  estate  by 
the  will  was  not  entirely  satisfactory  to  all 
the  parties,  that  there  ha'd  been  talk  among 
some  of  them  of  contesting  the  will;  that,  to 
settle  all  differences  with  reference  to  the  di- 
vision of  the  estate  and  property,  and  their 
respective  shares  and  interests  in  the  same  as 
heirs  at  law  or  legatees.  It  was  mutually 
agreed  that  the  will  might  be  probated;  and 
that,  Instead  of  abiding  by  the  will  In  the  dis- 
tribution, all  the  several  amounts  given  and 
bequeathed  to  all  should  be  placed  In  a  gross 
sum  by  the  executor,  and  divided  by  seven. 
Each  agreed,  In  lieu  of  his  or  her  respective 
rights  or  Interests  In  or  to  said  estate,  as  heirs 
at  law  or  legatees  under  the  will,  to  acc^t 
one-seventh  of  said  gross  sum  in  full  of  all 
claims  against  said  estate.  It  also  recited 
that  complainant  and  Frank  claimed  ti)&t  they 
had  made  lasting  and  valuable  improvements 
on  the  farms  occupied  by  them,  tiie  title  of 
which  was  stated  to  be  In  fee  simple  in  said 
Rodney  McDole.  deceased;  and  the  parties 
mutually  agreed  that  complainant  and  Frank 
should  receive  the  value  of  such  lasthig  and 
valuable  improvements,  to  be  paid  by  the  ex- 
ecutor. Ttree  persons  were  named  to  fix  the 
value  of  such  Improvements.  By  this  con- 
tract, executed  vndec  seal,  the  parties,  each  hi 
consideration  c£  the  waiver  of  the  claims  of 
the  others,  waived  his  or  her  claims  to  more 
than  one-seventh  of  the  estate,  and  agreed 
upon  a  settlement  and  division  accordingly.  It 
was  apparently  entered  into  In  a  spirit  of 
fairness,  and  for  praiseworthy  motives;  and 
there  is  neither  charge  nor  proof  tending  to 
cast  suspicion  upon  It  No  fraud,  compul- 
sion, or  other  thing,  that  could  affect  the  con- 
tract in  its  procurement  or  execution,  has 
been  alleged  or  proved;  and  there  Is  no  rea- 
son to  suspect  that  It  was  not  the  product  of 
complainant  as  much  as  any  other  party  to  it 
The  evidence  shows  that  complainant's  right 
to  say  the  least,  was  questionable,  and  his 
claim  was  In  dispute.  The  questions  t>etwe^ 
the  rival  claimants  were  fair  subjects  of  com- 
promise and  settlement  The  mutual  conces- 
sions for  the  prevention  of  litigation  afforded 
a  valid  c(mBldezation  for  tbe  agi-eement  X 
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Pars.  Oont  (5th  Ed.)  43S;  Bish.  Cont  §  57; 
I  Add.  Cont  S  1^  And  such  a  considera- 
tion la  not  only  sufficient,  but  Is  looked  upon 
with  great  favor  In  a  court  of  equity,  and  will 
be  enforced.  HaU  r.  Hall.  12S  HI.  95, 16  N. 
E.  806. 

Two  reasons  are  slven  by  counsel  for 
■claiming  that  the  contract  was  not  binding. 
The  fii-st  Is  that  complainant,  after  Its  exe-- 
•cution,  withdrew  from  It  or  revolted  It,  and 
gave  notice  of  the  revocation  before  the 
amount  due  him  for  Improvements  had  been 
fl^ed  by  the  arbitrators.  This  excuse  was 
set  up  by  the  amendment  to  the  bill.  The 
notice  proved  stated  that  he  wltbdrew  from 
the  arbitration,  and  revoked  each  and  every 
stipulation  and  agreement,  and  each  and 
every  act  of  his  in  relation  thereto.  The 
•claim  that  the  contract  was  thereby  can- 
celed is  put  upon  tbe  ground  that  the  au- 
thority of  arbitrators  may  generally  be  re- 
voked at  any  time  before  an  award  Is  made. 
But  the  atteQH>ted  withdrawal  from  the  ar- 
bitration. If  effecto^  could  not  aCTect  other 
matters,  settled  in  the  contract  by  the  par- 
ties, and  not  submitted  to  arbitration.  It 
could  hardly  be  seriously  contended  that  a 
matter  about  which  iiarUes  have  agreed  up- 
on sufficient  consideration  could  be  tinged 
or  revoked,  because  there  was  some  oth^ 
matter  submitted  to  arbitration.  It  would 
be  absDid  to  say  that  a  lease,  agreement  of 
partnership,  or  other  cohtract  would  be  rev- 
ocable because  it  provided  for  a  valuation 
of  property,  or  that  a  policy  of  Insurance 
could  be  revoked  because  of  a  provision  for 
an  estimate  of  loss  or  damage  by  arbitrators. 
Tbe  contract  did  not  submit  to  arbitration 
the  question  whether  complainant  or  his 
sisters  should  have  the  farm  or  the  improve- 
ments. The  parties  settied  that  question 
Anally  and  absolutely  for  tiiemselves,  and 
the  question  whether  complainant  could  re- 
voke the  ^reement  as  to  arbitration  has  no 
relevancy  In  a  snlt  to  obtain  title  to  the 
farm.  How  the  value  of  complainant's  Im- 
provements should  be  determined  was  for- 
eign to  the  issue. 

The  other  reason  offered  why  the  contract 
sliould  not  be  allowed  to  stand  Is  that  It 
was  unjust,  because  what  complainant  would 
receive  under  it  would  not  be  as  much  as 
be  would  get  If  he  should  succeed  In  estab- 
lishing his  alleged  contract,  and  should  se- 
cure the  farm.  Counsel  furnish  an  esti- 
mate of  the  Talue  of  the  farm  and  of  the 
assets  and  liabilities  of  the  estate  in  sup- 
port of  this  argument  The  same  figures 
show  that  the  sisters  gave  up  something 
when  they  waived  the  provisions  of  tbe 
will  giving  them  tiie  proceeds  of  the  home 
farm,  and  agreed  to  share  it  with  their 
brothers.  If  they  had  insisted  upon  their 
rights  under  the  will,  and  had  succeeded,  he 
would  have  got  less  than  he  receives  under 
the  contract  The  fact  that  each  gave  up 
some  part  of  his  or  her  claim  affords  the 
beat  reason  for  enforcing  the  contract 


It  is  also  argued  that  Uie  contract  did  not 
embrace  the  farm,  because  It  related  to  the 
estate  of  Itodney  McDole,  and  the  interest 
acquired  by  complainant  under  his  alleged 
contract  did  not  belong  to  the  estate,  and 
was  not  comprehended  in  the  terms  of  the 
contract.  This  argument  scared  needs  an 
answer.  The  disposition  of  the  land  by  the 
will,  and  the  claims  of  complainant's  sis- 
ters thereunder,  were  Inconsistent  with  any 
right  or  claim  of  his  in  the  land.  The  agree- 
ment provided  for  putting  the  legacies,  to  lie 
raised  in  part  by  a  sale  of  the  farm,  into  a 
gross  sum.  to  be  divided  between  the  par^ 
ties,  and  for  allowance  for  improvements  on 
the  farm  the  title  of  which  Is  admitted  to  be 
in  fee  simple  in  Itodney  McDole,  deceased. 
The  argument  Is  unsound. 

Finally,  it  Is  claimed  tliat  complainant  was 
entitled  to  a  decree  for  the  value  of  his' 
permanent  Improvements  In  this  suit  If  be 
was  not  entltied  to  a  deed  of  the  farm.  He 
could  not  have  such  a  decree,  I>ecau8e  It 
would  be  Inconsistent  with  the  averments 
and  prayer  of  his  bill.  By  this  bill  he  claim- 
ed the  land,  and  nothing  else.  The  decree 
of  the  circuit  court  Is  affirmed.  Affirmed. 


(les  lU.  471) 

O'DONNBLL  &  DUER  BAVARIAN  BREW- 
ING CO.  V.  FARBAR  et  ux. 
(Supreme  Court  of  Illinois.    Nov.  9,  1S96.) 

RaSOIBSIOH  OF  COIVTRAOT  —  Falss  Rbpbbsshta- 

TIOS8— Waiviso  Right  to  RasoiND— 
Rbcotbrt  ox  Rsscissioy. 

1.  False  representations  that  a  saloon  is  do* 
ing  a  profitable  bnsineBs,  and  that  the  income 
tiierefrom  is  $20  per  day,  will  entitle  the  pnr- 
diEBer  to  rescind  the  aaJe  for  fraud. 

2.  Representations  that  a  saloon  is  first-class 
In  every  respect,  and  well  fitted  up,  and  that 
the  business  will  yield  a  profit  of  $4,000  in  two 
years,  though  false,  will  not  entitie  tiie  pur- 
chaser to  rescind  the  sale  for  fraud. 

3.  A  purchaser  who  attempts  to  rescind  a 
sale  for  fraud,  and,  on  refusal  of  the  seller  to 
acquiesce  in  the  rescission,  continues  to  exer- 
dse  acts  of  ownership  over  tlie  jooperty,  waives 
his  right  to  rescind. 

4.  On  rescission  of  the  sale  of  a  saloon  busi- 
ness for  fraudulent  representations  of  the  sell- 
er, the  purchaser  Is  not  entitled  to  recover  mon- 
ey paid  to  such  seller  for  beer  furnished  during 
the  existence  of  tbe  contract,  under  an  agree- 
ment which,  though  made  at  the  time  of  the 
sale,  was  independeDt  thereof. 

62  liL  App.  471,  affirmed. 

Appeal  from  appellate  court.  First  district 
Bill  by  Leander  C.  Farrar  and  another 
against  the  O'Donnell  &  Duer  Bavarian 
Brewing  Company  to  rescind  a  sale.  A  judg- 
ment for  complainants  was  modified  by  the 
appellate  court  (see  62  III.  App.  471),  and  de< 
f  endant  appeals.  Affirmed. 

This  Is  a  bill  by  lyipeUees  (husband  and 
wife)  against  appelant  to  rescind  a  con- 
tract and  set  aside  certain  Judgments.  In 
August  1894,  they  purchased  from  appellant 
brewing  company  a  certain  saloon,  stock,  and 
fixtures,  in  the  city  of  Chicago,  agreeing  to 
pay  therefor  fMOOi.   Four  hundred  dollars 
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Of  the  consideration  was  palid  In  cash,  and 
two  notes  were  given  for  the  remainder,— 
one  for  $G00,  due  In  30  days,  and  the  other 
for  $100,  due  in  one  year.  Both  notes  were 
secured  by  a  chattel  mortgage  on  the  prop- 
erty purchased,  the  mortgage  containing  the 
usual  clauses  giving  the  mortgagee  the  right 
to  take  possession  upon  a  failure  to  pay  the 
notes  when  due,  or  If  it  should  feel  Inse- 
cure, etc.  At  the  same  time,  appellees  entei'- 
ed  Into  a  contract  for  a  lease  of  the  premises 
In  which  the  saloon  was  kept  from  the  date 
of  the  purchase  to  April  30,  1897,  agreeing 
to  pay  a  rental  of  $200  per  month,  with  a 
proviso  that  they  should  have  a  rebate  of 
$100  a  month  If  they  bought  all  their  beer 
from  tlie  appellant  company.  The  lease  con- 
tained a  clause  giving  the  lessor  the  right  to 
take  possession  and  relet  the  premises,  if 
the  same  should  be  abandoned  by  the  lessee, 
on  such  terms  as  It  might  deem  expedient, 
such  reletting  not  to  operate  as  a  waiver  of 
any  right  which  the  lessor  would  otherwise 
have  to  hold  the  lessee  responsible  for  the 
rent  reserved.  Appellees  went  Into  posses* 
slon  of  the  property  In  June,  1804,  and  con- 
ducted the  saloon  business  until  the  29tb  of 
September  following,  when  they  abandoned 
the  business  and  premises,  tendering  the 
keys  to  appellant,  which  It  refused.  On  that 
day  the  $600  note  fell  due,  and  on  the  8th  of 
August  following,  appellant  caused  a  Judg- 
ment to  be  entered  up  for  the  amount  of 
$764.68,  being  the  amount  of  the  principal 
and  Interest  then  due  on  the  note,  and  $50  at- 
torney's fee.  On  the  13th  of  October,  that 
Judgment  remaining  unsatisfied,  appellants 
took  p<»8esBton  of  the  saloon,  fixtures,  and 
stock  of  goods,  under  the  mortgage,  adver- 
tised the  property  for  sale,  and  sold  it  for 
$500,  crediting  the  amount  upon  appellees' 
indebtedness.  On  January  1,  1895,  they  re- 
let the  premises  for  a  rental  of  $75  per 
month  for  the  remainder  of  the  term  for 
which  they  had  leased  It  to  appellees.  Dur- 
ing the  time  iappellees  conducted  the  saloon, 
they  became  Indebted  to  appellant  In  the 
sum  of  $187  for  beer  sold  and  delivered  to 
them,  and  that  amount  remains  unpaid. 

Lockner  &  Bats,  for  appellant  William 
U.  Burleigh,  for  appellees. 

WILKIN,  J.  (after  stating  the  facts).  On 
Ihe  Ist  day  of  October,  18M,  appellees  filed 
this  bill,  alleging  that  they  were  Induced  to 
enter  Into  the  contract  of  purchase  and  the 
lease  through  the  fraudulent  representations 
of  appellant,  the  allegation  bring:  "For  the 
purpose  of  Inducing  complainants  to  purchase 
a  saloon  and  take  a  lease  thereof,  represented 
that  the  saloon  was  first-class  in  every  re- 
spect, and  was  well  fitted  up;  was  doing  a 
fine  and  profitable  business,  which  was  most- 
ly glass  trade;  that  the  income  was  $20  a 
day,  and  that  the  net  profit  would  be  $4,000 
in  two  years;  tiiat  the  only  reason  for  the 
sale  was  the  ill  health  of  the  manager's  wife." 
That,  relying  upon  such  xepresentatlons,  the 


purchase  was  made,  and  a  lease  entered  into. 
That  said  representations  were  false.  That 
complainants,  learning  that  fact,  offered  to  re- 
turn to  the  defendants  the  saloon  and  proper- 
ty, provided  defendant  would  release  them 
from  the  obligations  of  the  lease.  The  an- 
swer denies  all  the  allegations  of  fraud.  On 
the  hearing  of  the  cause,  the  witnesses  being 
examined  in  open  court,  a  decree  was  render- 
ed according  to  the  prayer  of  the  bill,  ordering 
the  defendant  to  surrender  up  the  lease,  re- 
leasing all  claim  on  appellees  for  rent,  vacat- 
ing and  setting  aside  the  Judgment  of  $764.- 
68,  ordering  the  defendant  to  release  to  com- 
plainants all  claim  for  the  $187.30  Indebted- 
ness for  beer  as  above  stated,  and  also  order- 
ing it  to  repay  to  the  defendants  the  sum  of 
$500,  being  the  $400  cash  payment  and  the 
$100  rent  paid.  On  appeal  to  the  appellate 
court  that  decree  was  affirmed,  except  as  to 
the  order  In  regard  to  the  $187.30  indebted- 
ness for  beer,  which  was  reversed,  and  the 
appelant  now  prosecutes  this  appeal.  It  Is 
Insisted  by  appellant  that  the  decree  below  Is 
erroneous  for  three  reasons:  First,  that  the 
evidence  fails  to  show  that  the  alleged  false 
representations  were  made;  second,  that 
there  is  no  proof  of  the  falsity  of  any  repre- 
sentations which  In  law  entitle  the  complain- 
ants to  rescind  the  contract;  and,  third,  con- 
ceding complainants  to  be  otherwise  entitled 
to  the  relief  prayed  for,  they  have  waived  any 
right  to  reschid  the  contract  by  falling  to 
take  steps  to  do  so  promptly  upon  the  refusal 
of  the  defendant  to  consent  to  the  rescission. 

As  to  the  first  question,  there  is  a  direct 
and  positive  conflict  between  the  parties  as  to 
the  representations  set  up  in  the  bill;  com- 
plainants testifying  that  they  were  made,  and 
Induced  the  purchase,  whereas  two  members 
of  the  defendant  company  testify  to  the  con- 
trary. The  circuit  court  saw  the  witnesses, 
and  heard  them  testify,  and  found  the  facts 
against  the  defendant.  That  finding  having 
been  affirmed  by  the  appellate  court,  we  do 
not  feel  Inclined  to  a  contrary  conclusion. 

As  to  the  second  question.  It  Is  undoubtedly 
true  that  some  of  the  representations  set  up 
In  the  bill  amount  to  no  more  than  the  ex- 
pression of  an  opinion  as  to  the  value  of  the 
property  and  business,  or  a  recommendation 
of  the  property  of  the  seller.  Certainly, 
whether  the  saloon  was  first-class  In  every 
respect,  and  was  well  fitted  up,  were  matters 
about  which  the  purchaser  copld  Judge  as 
well  as  the  seller;  and  whether  the  business 
would  yield  a  profit  of  $4,000  In  two  years  was 
the  expression  of  an  opinion,  which  the  law 
would  not  treat  as  fraudulent.  On  the  other 
hand,  whether  the  saloon  was  dohig  a  profita- 
ble business,  mostly  glass  trade,  and  especial- 
ly that  the  income  was  $20  per  day,  were 
statements  of  fact,  which.  If  false,  as  they 
were  found  to  be  by  the  court  below,  would 
entitle  the  complainants,  upon  discovery  of 
the  real  facts,  to  a  rescission  of  the  contract. 
Allin  V.  Mlllison,  72  lU.  201;  Hlcka  t.  Stev- 
ens, 121  la  104,  U  N.  O.  241. 
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The  thlrfl  question  1b  one  which  must  be  dis- 
posed of  as  a  mixed  question  of  law  and  &ct 
It  IB  undoubtedly  tbe  law  tbat.  If  a  party 
seeks  to  leadnd  a  contract  on  account  of 
ftand,  he  mnat  act  promptiy,  and.  upon  a  le- 
fnsal  of  the  other  party  to  acquiesce  In  the 
reaclaslan,  do  no  act  which  will  amount  to 
treating  the  contract  as  valid.  As,  for  In- 
stance, a  party  attenqtting  to  declare  a  re- 
Bcisslon  of  the  contract,  who  afterwards  ex- 
erdsGS  acts  of  ownership  over  the  subject- 
matter  of  the  contract,  treating  It  as  his  own, 
will  be  held  to  have  waived  his  right  to  re- 
scind. "In  order  that  this  effect  may  be  pro- 
duced, Uie  acquleecence  must  be  with  knowl- 
edge of  the  wrongful  acts  themselves,  and 
their  injurious  consequences.  It  must  be  vol- 
untary, not  the  result  of  accident,  and  it 
most  last  for  au  nnreasonable  length  of  time, 
■o  that  it  will  be  inequitable,  even  to  the 
wnmgdoer,  to  enforce  the  pecoltar  remedies 
of  equity  against  him  after  he  has  been  suf- 
fered to  go  unmolested,  and  his  conduct  ap- 
parently acquiesced  In."  2  Pom.  Eg.,  Jur.  3 
817.  Under  this  rule  of  law,  counsel  for  ap- 
pellant contend  that  after  complaioants  of- 
fered to  return  the  keys  to  the  defendant,  and 
it  refused  to  receive  them,  they  continued  to 
catry  on  business  in  the  property,  and  there- 
by waived  any  right  which  they  had  at  the 
time  of  the  offer  to  return  tbe  keys  and  re- 
scind the  contract  If  there  were  no  other 
facts  connected  with  the  transactions  ttetween 
the  parties,  this  position  would  be  well  taken. 
The  evidence,  however,  shows  tliat  continued 
efforts  were  made  by  complainants  to  brhig 
about  an  adjustment  and  settlement  of  the 
matters  In  dispute.  We  think  it  Is  fairly  in- 
ferable from  all  the  testimony  that  the  com- 
plalnants  did  not  determine  definitely  to  re- 
scind the  contract  until  about  the  time  of 
brli^lng  this  suit,  and  that  their  previous 
conduct,  after  discovering  the  alleged  fraud, 
was  not  such  as  should  estop  them  from  In- 
sisting upon  It  as  they  did  in  their  bill. 

It  la  quite  clear  that  the  order  of  the  cir- 
cuit court  releasing  complainants  from  their 
indebtedness  to  defendant  for  beer  purchased 
during  the  conduct  of  the  business  was  er- 
roneous, both  because  no  claim  of  that  kind 
was  made  in  the  bill,  and  because  that  trans- 
action was  wholly  Independent  of  the  con- 
tract which  It  Is  claimed  was  induced  by 
fraud.  We  find  no  reversible  error  in  the 
record,  and  tbe  Judgment  of  the  appellate 
court  must  be  affirmed. 


(la  111.  SS8) 

"WIGOINS  PERRY  CO.  v.  ILLINOIS  &  ST. 
L.  RAILROAD  &  COAL  CO. 
Supreme  Court  of  IlIiQois.    Nov.  11,  1896.) 

Title  to  Land— EvrDESCE— Sdrvets— Copisb  of 
FiELTJ  Notes— Objections  on  Appeal. 
1.  A  paper  purporting  to  be  a  copy  of  field 
notes  of  a  survey,  and  to  have  been  made  15 
years  before  from  records  at  Springfleld.  is  not 
proved  to  be  a  copy  of  the  record,  and  rendered 
ndmindble,  tinder  Bev.  St  e.  SI,  1 18,  as  a  copy 


examined  and  sworn  to  by  a  credible  wituess, 
hjr  teetimony  of  a  witness  that  it  was  the  pa- 
per he  received  in  reply  to  a  demand  on  the  cus- 
todian of  surveys  at  Springfield  Cor  a  copy  of 
such  survey,  and  that  the  field  notes  correspond- 
ed with  field  notes  copied  by  witness  40  years 
before,  when  the  surveys  were  at  St.  Louis. 

2.  Where  commissioners  report  that  they 
have  allowed  a  relocation  of  land  appropriated 
by  congress  for  a  village  common,  and  refer  to 
an  annexed  plat  for  the  limits  and  position 
thereof  as  relocated,  and  congress  approves  the 
report  and  confirms  title  in  tbe  village  to  the 
land  as  eo  relocated,  evidence  that  land,  claimed 
by  plaintiff  in  ejectment  through  such  grant,  is 
not  within  it  arising  from  the  tact  that  it  is  not 
included  in  such  annexed  pint  is  not  overcome 
by  subsequent  surveys  and  field  notes  of  coun- 
ty and  private  surveyors,  not  nhown  to  have 
come  to  the  notice  of  the  government,  or  to 
have  been  recognized  or  aathorized  by  it  which 
locate  the  land  within  the  relocation  survey. 

3.  Where  tbe  evidence  shows  that  plaintiff  in 
ejectment  was  one  of  the  corporations  that  con- 
solidated and  formed  a  new  corporation,  ob- 
jection that  the  new  corporation  had  succeeded 
to  any  right  plaintiff  had  in  the  land  may  be 
raised  for  the  first  time  on  appeal. 

Error  to  circuit  court  St  Clair  COOnQr;  A. 
S.  Wllderman,  Judge. 

Ejectment  by  the  lUinois  &  St  Louis  Rail- 
road  &  Coal  Company  against  tbe  W^^^ 
Ferry  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed. 

Charles  W.  Thomas,  for  plaintiff  In  errw. 
Hamlll  &  Bordus,  for  defendant  in  error. 

CARTWRIQHT,  J.  Defendant  brought  suit 
In  ejectment  against  plaintiff  In  error  to  re- 
cover a  strip  of  land  260  feet  wide  off  the 
north  end  of  a  tract  of  land  designated  as 
"U.  S.  Survey  759,". in  St.  Clair  county.  There 
was  a  recovery  on  a  trial  by  the  court  without 
a  Jury.  Survey  759  belonged  to  the  commons 
of  the  village  of  Oahokla.  Adjoining  it  on  the 
north  wifis  survey  579.  The  controversy  in 
the  case  related  to  the  location  of  the  bound- 
ary line  between  them.  Plaintiff  claimed  tl- 
tie  from  the  govermnent,  and  offered  in  evi- 
dence section  5  of  the  act  of  congress  of 
March  3,  1791  (1  Stat  221),  appropriating  cer- 
tain lands  used  by  the  inhabitants  of  the  vil- 
lage as  a  common,  to  be  used  by  them  as  such 
until  otherwise  disposed  of  by  law.  Plaintiff 
also  offered  the  report  of  commissioners  ap- 
pointed under  an  act  of  congress  to  report  on  the 
cfunmonB,  which  is  found  on  page  194,  2  Am. 
St  Papers,  as  follows:  "On  the  Commons. 
By  the  fifth  section  of  the  law  of  congress  of 
1791,  it  Is  provided  that  'a  tmct  of  land, 
•  •  •  Including  the  villages  of  Cahobia  and 
Prairie  Dupont,  and  heretofore  used  by  the  In- 
habitants of  the  said  villages  as  a  commons, 
be  and  the  same  Is  hereby  appropriated  to  the 
use  of  the  Inhabitants  of  Vincennes  and  of 
the  said  villages,  respectively,  as  a  common.' 
As  the  limits  of  the  said  commons  were  left 
by  the  said  law  undefined,  and  could  not  be 
found  described  In  the  ancient  records,  it  be- 
came a  subject  of  compromise  and  agreement 
between  the  citizens  of  the  said  villages  and 
the  acting  governor  of  the  territory  about  the 
year  1797;  and,  by  their  consent,  two  tracta, 
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containing  In  the  whole  five  tbonsand  fonr 
hundred  acres,  udered  to  be  laid  off  for  this 
purpose,  were  surveyed  accordingly  by  a  sur- 
veyor appointed  by  Goremor  St  Clair.  Bat; 
on  examination  Into  this  business,  the  com- 
missioners have  discovered  that  the  said  sor- 
veys  have  beei  Inaccurately  and  improperly 
made;  that  for  Cahokla,  In  particular,  contain- 
ing. Instead  of  abont  four  thousand  acres,  as  it 
ought  to  have  contained,  about  twenty  thoo* 
sand  acres.  This  circumstance,  and  the  situa- 
tion of  the  said  tracts  not  now  accommodat- 
ing the  hihabltants,  this  board  have  thought 
proper,  at  their  request,  to  permit  a  new  loca- 
tion to  be  made  for  each  of  the  said  vUlagea, 
on  lands  more  conveniently  situated  for  them. 
The  limits  and  position  of  that  part  which  has 
been  relocated  will  be  found  described  in  the 
annexed  plats.  We  have  more  readily  done 
this,  as  the  land  which  the  Inbabltants  aban- 
don is  (tf  more  value  to  tbe  Uidted  States  than 
that  which  they  have  taken."  The  report 
gives  no  description  of  the  commons,  but  re- 
fers to  the  annexed  plat  for  their  locatiim  and 
boundary.  That  jdat  was  In  evidence,  and 
It  was  proved  that  the  report  ot  the  commls- 
Bioners  relocating  the  commons  was  approved, 
and  the  title  confirmed  accordingly,  as  so  re- 
located, by  section  S  of  the  act  of  congress  of 
February  ao,  1812  (2  Stat  67S).  Plaintiff  also 
introduced  certified  copies  of  a  lease  executed 
by  a  supervisor  of  the  TiUa^^  of  Cahokla  to 
the  St  Clalr  RaUroad  &  Coal  Coaxpaxiy,  which 
was  admitted  to  be  the  same  corporation  as 
plalntiflT,  another  name,  and  of  a  deed  of 
the  same  premises  executed  by  a  supervisor 
of  said  village  to  plaintiff.  These  instruments 
were  authorised  by  acts  of  the  general  assem- 
bly of  tbe  state  of  Illinois.  Whether  the  lease 
and  deed  were  proved  to  cover  all  the  land  In 
dispute  Is  the  subject  of  argument,  by  coun- 
sel, but,  assuming  that  such  was  the  fiict  the 
land  so  described  and  In  dispute  was  not  In- 
cluded In  the  plat  offered  In  evidence  by  ^aln- 
tlff,  annexed  to  the  report  of  the  commission- 
ers. This  wss  proved  by  the  testlmmiy  of 
plaintiffs  witness  (the  surveyor)  Hllgard,  and 
a  comparison  of  tbe  plat  with  others  intro- 
duced shows  the  same  tiling.  That  plat,  as 
stated  hi  the  report,  showed  the  limits  and 
position  of  the  land  which  the  inbabltants  of 
Cahokla  had  agreed  to  take,  and  which  con- 
gress confirmed  to  them.  So  far  as  appears, 
no  ottier  land  was  granted  or  confirmed  to  the 
Inhabitants  of  Cahokla,  from  whom  plaintiff 
claimed  title.  The  plat  or  map  annexed  to 
the  report  vras  made  and  certified  to  Wil- 
liam Rector,  surveyor,  in  May,  1808;  and 
plaintiff  offered  In  evidoice  what  purported  to 
be  a  copy  of  field  notes  of  said  William  Rector 
of  survey  No.  759,  bf  part  of  the  commons  of 
Cahokla,  dated  the  same  month.  This  paper 
was  not  certified,  and  was  objected  to  1^  de- 
fendant for  that  reason,  but  the  ohjectlfm  was 
overruled.  The  claim  made  for  its  competency 
now  Is  tliat  tlie  witness  Pltzman  afterwards 
testified  that  he  asked  the  custodian  of  the 
tTnlted  States  surveys  of  this  state,  at  Spring- 


Add,  to  send  him  a  certified  copy  of  survey 
709,  and  that  was  the  paper  he  received  In 
rc^ly.  He  further  said  that  the  field  notes 
corresponded  with  his  field  notes,  copied  1^ 
him  between  1856  and  1860,  when  the  sur- 
vcgrs  were  in  St  Louis.  The  copy  appeared 
to  have  been  made  in  1881.  It  Is  claimed 
that  this  evidence  made  ttie  paper  admissible 
as  a  copy  examined  and  sworn  to  by  a  credi- 
ble witness,  under  section  18,  c.  61,  Rev.  St 
The  evidence  did  xtat  meet  the  requirements 
of  the  statute,  or  cure  the  errpr  in  the  admis- 
sion of  the  paper.  Testimony  that  Add  notes 
shown  on  a  paper  made  16  years  ago  from 
records  at  Springfield  correspond  with  fidd 
notes  copied  from  records  at  St  Louis  about 
40  years  ago,  and  with  no  evidence  of  tbe 
Identity  the  field  notes  at  St  Louis  and 
Sinringfleld,  will  not  suffice  to  prove  the  paper 
a  copy  of  the  record. 

There  was  also  evidence  given  of  surveys 
of  survey  769,  located  by  notes  of  Surveyors 
Deneen  and  Holbrook.  Deneen  was  a  county 
snrvesyor,  who  surveyed  the  land,  and  planted 
comers,  somewhere  from  1850  to  1860,  and 
Holbrook  made  a  survey  to  1869  m  1800.  The 
field  notes  and  surveys  ot  Deneen  and  Hol- 
brook were  not  In  evidence,  but  surveyors  tes- 
tified to  following  them,  and  finding  original 
comers.  By  so  dcring,  they  found  the  tract 
In  dispute  lorated  within  the  survey,  and  tbe 
lines  so  ascertained  perhaps  eonresptrnded 
with  the  alleged  copy  of  field  notes  orcHieoua- 
ly  admitted  In  evidence.  So  for  as  appears, 
thrae  field  notes  and  snrv^a  never  came  to 
the  notice  of  the  government,  and  were  never 
recognized  or  authorized  by  It  Tbe  testimony 
was  Insufficient  to  overcome  the  evidence  af- 
forded by  the  government  plat  and  grant. 

At  the  request  of  plaintiff,  the  defendant  ad- 
mitted on  the  trial  that  plaintiff  was  one  of 
the  corporatlcms  consolidated  In  May,  1889, 
forming  the  Louisville,  Evansvllle  &  St  Louis 
Consolidated  Railroad  Company,  snd  plaintiff 
proved  that  the  new  corporatkm  was  to  the 
bands  of  receivers.  By  tbe  consolidation  a 
new  corporation  was  formed,  which  succeeded 
to  the  property  and  rights  of  the  constituent 
corporations,  and.  If  platotiff  had  .any  right 
In  the  land  In  question,  it  passed  to  the  new 
corporation.  It  Is  argued  that  this  objection 
comes  too  late,  ttecause.  If  made  below,  tbe  cor- 
poration having  the  right  might  have  been 
made  plaintiff.  We  think,  bowever,  that  the 
objection  Is  good.  The  fact  of  ctmsolldatlon 
not  only  showed  that  platotiff  had  been  merged 
to  another  corporation,  and  had  ceased  to  ex- 
ist as  a  corporation,  but  the  further  tact  that, 
even  It  It  had  a  corporate  existence,  it  had 
no  title  to  the  land.  It  was  like  proving  a 
cimveyance  from  plaintiff  to  another,  and 
showed  that  plalntUf  had  no  title. 

There  was  an  objection  to  the  Introduction 
of  secffiidaiy  evidence  of  a  lease  and  deed,  but 
the  question  will  not  be  likely  to  arise  on  an- 
other trial,  and  It  win  not  be  noticed.  It  was 
not  shown  that  plaintiff  or  Its  grantor  had 
'  ever  been  In  possession  of  the  land  In  dispute. 
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and  It  could  only  recover  by  showing  some 
title,  which  It  failed  to'  do.  The  Judgment 
will  be  reTersed,  and  the  cause  remanded. 
Reversed  and  remanded. 


(163  III.  &i2) 

ENGLISH  T.  WILKINS  et  aL 
(Snpreme  Court  of  Illinois.    Nor.  9,  1886.) 

PLEASIKO — Time  for  PiLIXS   DBCJ.AKATIO»r— C03T- 
3TKUCTI0N  OP  PraCTIOS  AcT. 

The  practice  act  (2  Starr  &  C.  Ann.  St  p. 
1779,  S  8}  provides  that,  where  a  snmmona  is 
not  servea  10  days  before  the  retnm  day,  the 
defendant  sbatl  be  entitled  to  a  continuance,  and 
shall  not  be  compelled  to  plead  ■until  the  suc- 
ceeding term.  Section  18  provides  that,  if  the 
plfllntifE  shall  not  file  his  declaration  10  days 
before  the  court  at  which  the  snmmons  is  made 
returnable,  defendant  shall  be  entitled  to  a 
continunnce,  at  plaintiffs  costs,  if  the  summons 
was  serred  10  days  before  the  term,  and,  if  not, 
without  costs;  and  that,  if  the  declaration  is 
not  file<1  10  days  before  the  second  term,  de- 
fendant  shtill  be  entitled  to  judgment  as  in  case 
of  nonsuit.  Beld,  that  the  term  to  which  the 
snmmona  which  is  actually  served  is  made  re- 
turnable Is  the  first  term  after  the  commence- 
ment of  the  action,  within  the  meaning  of  the 
statute,  whether  or  not  the  summons  ia  served 
10  days  before  its  commencement,  and  the  dec- 
laration mnsc  be  filed  10  days  before  the  suc- 
oeeding  tenn,  or  the  defendant  Is  entitled  to 
judgment.    60  111.  App.  344,  reversed. 

Appeal  fr<»D  ai^ellate  conit,  First  district 
AcUcm  by  Obarlee  W.  Wlllcins  and  anoUier 
agaliut  WiUlam  J.  BngliBh.  A  jndgmeDt  for 
defendant  waa  reversed  by  tbe  app^ate 
court  (fiO  UL  App.-344),  and  defendant  ap- 
peals. Bermed. 

English  &  Hefferan,  for  i^ipellant   Bleb  ft 

Stone,  for  appellees. 

CARTER,  J.  This  suit  waa  begun  In  the 
circuit  court  of  Cook  county  October  5,  1894. 
The  summons  was  made  returnable  to  tbe 
October  term,  beginning  on  the  third  Mon- 
day, which  was  the  15th  day  of  the  month, 
but  was  not  served  until  October  10th,  only 
five  days  before  the  first  day  of  the  term. 
There  Is  a  term  of  that  court  beginning  on 
tbe  third  Monday  of  each  month.  The  plain- 
tiffs In  that  suit,  who  are  the  appellees  here, 
did  not  file  their  declaration  in  the  cause  an- 
tll  November  24th,  which  was  5  days  after 
the  beginning  of  the  November  term,  but 
more  than  10  days  before  the  first  day  of 
the  December  term.  No  further  action  was 
taken  In  the  cause  until  tbe  February  term, 
189S,  when,  on  motion  of  the  plaintiffs,  the 
defendant  was  defaulted,  and  Judgment  ren- 
dered against  him  for  the.  amount  of  the 
plaintiffs'  demand.  Afterwards,  at  said  Feb- 
ruary term,  upon  -motion  of  the  defendant, 
supported  by  affidavit  claiming  that  he  bad 
a  complete  defense  to  said  cause,  tbe  court 
set  aside  tbe  default  and  Judgment,  and  dls- 
mls'sed  the  plaintiffs'  suit,  at  their  costs,  on 
the  ground  that  the  declaration  was  not  filed 
within  the  time  required  by  law;  that  Is, 
was  not  filed  10  days  before  tbe  November 
term,  1891,  which,  according  to  the  ruling  of 


the  court,  was  the  second  term  after  the  com- 
mencement of  the  suit.  On  appeal  tbe  appel- 
late court  reversed  the  judgment  of  the  cir- 
cuit court,  and  remanded  the  cause,  with  di- 
rections to  set  aside  and  vacate  tbe  order 
Betting  aside  and  vacating  tbe  default  and 
Judgment  and  dismissing  the  suit,  thereby 
leaving  the  Judgment  against  the  defendant 
In  full  force  and  effect.  From  this  Judgment 
of  reversal  said  defendant  prosecutes  this 
appeaL 

The  question  here  Is,  which  was  the  "sec- 
ond term  of  the  court,"  within  the  meaning 
of  the  statute,— the  November  term,  as  held 
by  the  trial  court,  or  the  December  term,  as 
held  by  the  appellate  court?  The  eighth  sec- 
tion of  the  practice  act  provides  that:  "If 
It  shall  not  be  In  tbe  power  of  the  sheriff  or 
coroner  to  serve  a  summons  ten  days  before 
the  return  day  thereof,  he  may  execute  the 
same  at  any  time  before,  or  on  the  return 
day;  bijt  If  not  served  ten  days  before  the 
return  day  thereof,  the  defendant  shall  be 
entitled  to  a  continuance,  and  shall  not  be 
compelled  to  plead  before  the  next  succeed- 
ing term."  2  Starr  &  G.  Ann.  St.  p.  1779. 
The  eighteenth  section  of  the  practice  act,  so 
far  as  applicable  to  the  case.  Is  as  follows: 
"If  the  plaintiff  shall  not  file  his  declaration, 
together  with  a  copy  of  the  Instrument  of 
writing  M-  account  on  which  the  action  Is 
brought,  In  case  the  same  be  brought  on  a 
written  Instrument  or  account,  ten  days  be- 
fore the  court  at  which  tbe  summons  or  ca- 
pias la  made  returnable,  the  court,  on  mo- 
tion of  the  defendant,  shall  continue  the 
cause  at  the  cost  of  the  plaintiff,  unlesa  It 
shall  appear  that  the  ault  was  commenced 
within  ten  days  of  the  sitting  of  the  court. 
In  which  case  the  cause  shall  be  continued 
without  costs,  unless  the  parties  shall  agree 
to  have  a  trial;  and  If  no  declaration  shall 
be  filed  ten  days  before  the  second  term  of 
the  court,  the  defendant  shall  be  entitled  to 
a  Judgment,  as  In  case  of  a  non-suit."  Id.  p. 
1783.  In  Herring  v,  Quimby,  31  III.  153,  it 
was  held  that  the  summons  referred  to  In 
the  statute  Is  the  process  which  Is  served  on 
the  defendant,  and  not  necessarily  the  first 
process  Issued  In  tbe  cause,  but  may  be  an 
alias  or  plurles  or  a  subsequent  writ.  The 
effect  of  that  decision  Is  that  the  plaintiff 
must  file  his  declaration  10  days  before  tbe 
next  term  after  the  term  to  which  the  pro- 
cess which  is  served  on  the  defendant  is 
made  returnable.  In  that  case  there  were 
successive  writs  Issued,  which  were  not  serv- 
ed, and  the  only  question  was  whether  or 
not  the  statute  should  be  construed  as  refer- 
ring to  the  first  writ  Issued,  though  not  serv- 
ed, or  to  the  subsequent  one  which  was 
served,  and  It  was  there  said:  "What  event 
was  referred  to,  after  which  the  second  term 
shall  occur,  ten  days  before  which  the  dec- 
laration shall  be  filed?  There  can  be  no 
doubt  that  the  same  event  Is  referred  to  in 
this  last  clause  as  In  the  first,  which  requires 
the  declaration  to  be  filed  ten  days  before 
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the  first  term  of  tbe  court,  to  save  a  coutln- 
iiaace.  That  event  is  the  Issuing  of  the  sum- 
mons or  capias,"— that  is,  the  summons  or 
capias  actually  served.  In  other  words,  the 
"summons"  mentioned  In  said  section  of  the 
statute  was  construed  to  mean  the  summons 
which  was  served,  and  not  any  prior  process 
which  had  not  been  served.  But,  as  the 
summons  there  held  to  have  been  the  one 
meant  by  the  statute  was  served  more  than 
10  days  before  the  term  to  which  it  was  re- 
turnable, tbe  precise  question  here  was  not 
presented  or  considered;  and  it  could  not 
have  been  Intended,  by  anything  that  was 
there  said,  to  decide  that  tbe  term  to  which 
the  summons  served  was  returnable  would 
not  be  the  first  term,  unless  the  summons 
was  served  10  days  before  that  term.  We 
are  satisfied  that  by  tbe  phrase  "second  term 
of  the  court"  the  statute  means  the  next 
term  after  the  term  to  which  tbe  process 
which  becomes  effective  by  service  Is  return- 
able. This  view  is  la  harmony  with  what 
was  said  in  Downey  v.  Smith,  13  111.  671, 
that  "the  object  of  the  statute  is  to  hasten 
proceedings,  and  not  allow  a  plaintiff  to  keep 
a  defendant  attending  on  court  from  term  to 
term  without  apprising  him  of  the  nature  of 
the  complaint  against  him."  And  It  was 
there  held  that  the  plaintiff  was  not  excused 
from  miag  his  declaration  10  days  before  tbe 
second  term  of  the  court  because  such  sec- 
ond term  was  not  in  fact  held.  The  question 
involved  was,  In  effect,  decided  by  this  court 
In  Howell  v.  Insurance  Co.,  62  111.  50.  Sev- 
eral different  suits  were  disposed  of  by  the 
decision  rendered  in  that  case.  The  process 
served  in  each  suit  was  issued  October  1, 
1870,  and  was  returnable  to  the  November 
term  of  the  La  Salle  circuit  court,  the  first 
day  of  which  term  was  November  7th.  Some 
of  these  writs  were  served  on  the  2Sth  and 
some  on  the  29th  day  of  October.  Those 
served  on  the  28th  were  served  10  days,  and 
those  served  on  the  29th  only  9  days,  before 
the  October  term.  It  was  there  said:  "The 
same  question  is  presented  la  all  the  forego- 
ing cases.  Appellants  commenced  their  sev- 
eral suits  against  the  Insurance  companies, 
and  bad  summons  Issued  In  each  case,  re- 
turnable to  the  November  term,  1870.  The 
cases  were  then  In  court.  •  •  •  The  next 
term  after  the  term  to  which  the  summons 
was  made  returnable,  was  held  on  tbe  7th 
day  of  February,  1871.  No  declaration  was 
filed,  either  at  the  November  term,  or  ten 
days  before  the  February  term."  At  the 
February  term,  and  before  the  filing  of  the 
declarations,  the  defendant  moved  to  dismiss 
the  suits,  and  the  decision  of  the  circuit  court 
In  sustaining  these  motions  was  approved  by 
this  court,  and  It  was  further  said:  "Under 
the  facts,  it  was  the  manifest  duty  of  appel- 
lants to  file  their  declarations  ten  days  be- 
fore the  February  term.  Such  Is  the  fair 
construction  and  plain  requirement  of  the 
statute.  Their  omission  to  do  so,  by  opera- 
tion of  law,  must  result  In  a  Judgment 


against  them.  They  knew  the  term  at  whtdi 
tbe  summons  was .  made  returnable,  and 
should  have  guarded  against  the  consequen- 
ces of  their  negligence.  There  was  no  error, 
therefore,  in  the  dismissal  of  the  suits."  In 
Waldner  v,  Pauly,  141  IlL  442,  30  N.  E.  1025, 
the  construction  given  to  the  statute  In  Her- 
ring T.  Quimby,  supra,  was  approved.  It  is 
said  by  appellees  that  the  defendant  was  not 
in  court  for  any  purpose  at  the  October  term 
to  which  the  summons  was  made  returnable, 
for  the  reason  that  the  process  was  not  serv- 
ed on  him  10  days  before  the  first  day  of 
that  term;  and  that,  because  be  could  not  be 
compelled  to  appear  and  plead  at  that  teem, 
tbe  next,  or  November,  term,  was  the  first  tenn 
at  which  he  might  have  been  defaulted  or  pro- 
ceeded against  In  any  manner,  and  that, 
therefore,  the  November  term  would  be  the 
term  meant  by  the  firet  clause  of  the  statute, 
and  the  December  term  the  "second  term  ot 
the  court"  under  the  second  clause  of  the 
statute,  and  tbe  one  10  days  before  which 
the  declaration  must  have  been  filed  to  avoid 
"a  Judgment,  as  in  case  of  nonsuit"  Tbe  ar- 
gument of  counsel  might  be  sufficient  to  In- 
duce a  change  in  the  statute  by  the  depart- 
ment having  the  power  to  make  such  change, 
but  we  regard  the  statute,  and  the  interpre- 
tation of  it  by  previous  decisions  of  this 
court,  as  too  plain  to  authorize  a  different 
construction  than  tbe  one  here  given  to  it. 
All  statutory  provisions  of  this  character  are^ 
in  application  to  particular  cases,  apt  to  ap- 
pear more  or  less  arbitrary.  It  may,  bow- 
ever,  be  said  that,  as  it  is  the  object  of  the 
statute  to  hasten  the  proceedings,  no  just 
reason  can  be  seen  why  the  plaintiff  should 
not  file  his  declarati(m  at  least  10  days  be- 
fore the  second  term,  notwlthstaudlng  the  de- 
fendant may  have  been  served  with  process 
less  than  10  days  before  the  first  term.  The 
Judgment  of  the  appellate  court  Is  reversed, 
and  the  Judgment  of  tbe  circuit  court  is  affirm- 
ed.  Judgment  of  appellate  court  reversed. 


(163  III.  45S) 

FRASEB  &  CHALMERS  v.  SCHBOEDBR. 
(Supreme  Court  of  Illinois.    Nor.  9,  1S9&) 

HaSTBB  and  SntVANT—VlCB  PtliyOIPAU—NSOL^ 
SBKCB  —  EmPLOTI!TO  IxOOHPBTSHT 

SrhVANT— EVIDENCB. 

1.  A  servant  directed  to  take  other  serranta, 
to  be  selocted  by  him,  and  anload  heavy  ma- 
chinery from  a  dray  by  means  of  a  crane,  may 
act  in  such  work  as  a  vice  principal,  though  he 
has  no  authority  to  discharge  the  servants  un* 
der  him.    60  111.  App.  519,  afBrmod. 

2.  Proof  that  a  servant  wdb  wholly  inexperi- 
enced in  the  performance  of  the  work  of  mov- 
ing the  lever  of  a  crane  by  which  the  lifting 
gear  was  shifted,  and  that  he  failed  to  perform 
tbe  work  properly,  is  sufficient  to  show  that 
BQCh  servant  was  incompetent  for  the  work,  the 
evidence  showing  that  tbe  operation  of  snch 
lever  by  an  Incompetent  person  was  dangerous 
to  those  operating  the  crone. 

3.  To  show  that  the  machinery  was  danger- 
ouB  when  handled  In  the  way  it  was  handled 
when  plaintiff  was  injured,  evidence  that  at 
another  time,  when  the  machinery  was  handled 
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In  Bucb  manner,  another  person  was  injured  in 
A  way  similar  to  that  in  which  plaintiff  was  in- 
jnzed,  is  admlnible. 

Appeal  from  appellate  court,  First  district 
Action  by  F.  Schroeder  against  Fraser  & 
Chalmers,  a  corporation.  From  a  Judgment 
of  the  appellate  court  (60  IIL  App.  519)  affirm- 
ing a  Judgment  for  plaintiff,  defendant  ap- 
palls. Affirmed. 

Wallcer  &  Eddy,  for  appelant  McCracken 
&  Cross,  for  appellee.  ' 

WILKIN,  J.  Appdlee  recorered  a  Judg- 
ment In  the  circuit  court  of  Cook  county 
against  appellant  for  ^,500  and  costs  of  salt 
for  a  personal  Injmy,  which  haa  been  affirmed 
by  the  appelate  court  The  count  In  the  dec- 
laration upon  which  the  trial  was  bad  bases 
the  light  of  recovery  upon  the  allegation  that 
defoidantB,  being  a  corporation,  owned  and 
operated  a  certain  crane  used  for  moving 
heavy  masses  of  Iron  and  machlnerr,  describ- 
ing it;  that  at  the  time  of  the  alleged  injury 
plaintiff,  with  other  servants  of  the  defend- 
ant, were  engaged  In  lifting  a  certain  piece  of 
machinery,  weighing  about  6,000  pounds;  and 
ibat,  while  so  engaged,  one  of  the  serrants,  in 
obedience  to  the  order  of  the  boss  or  foreman 
of  the  gang  to  stop  the  machinery,  through 
tncompetency  and  itt«perlence.  so  changed 
the  gear  of  the  windlass  as  to  cause  It  to  re- 
volve backward  with  great  force,  striking  and 
Injuring  the  plalntifT,  who  was  at  tbe  time 
working  at  one  of  the  cranks  by  which  the 
same  was  tamed;  the  gravamem  of  tbe  ac- 
tion being  the  inexperience  and  incompetency 
of  the  servant  so  changing  the  gear.  The  plea 
was  not  guilty.  It  appears  from  the  record 
that  about  September  1,  1890,  one  Chades 
Blae,  a  laborer  in  defendant's  employ,  was  or^ 
dered  by  Its  foreman  to  take  men  to  assist  him 
and  remove  from  a  wagon  a  casting  of  about 
tbe  weight  stated  In  the  declaration.  He  took 
with  him  Charles  Buchin,  William  Gors,  and 
plaintiff,  also  laborers  wortclng  for  ai^ellant 
Tbe  crane  used  was  so  constracted  that  when 
In  operation  It  could  be  changed  to  three  dif- 
ferent gears,— one  called  the  *Yast  gear,"  used 
in  moving  light  loads;  another  the  "slow 
gear,"  used  In  moving  heavier  objects;  and  a 
tbird,  to  stop  the  windlass.  It  was  changed 
tram  one  of  these  to  another  1^^  means  of  a 
lever  moved  by  hand.  If  changed  from  the 
slow  to  the  fast  gearing  while  moving  a  heavy 
object,  the  t«idency  was  to  throw  the  cranks 
backward  against  tbe  persons  using  them.  At 
the  time  of  this  accident  the  slow  gear  was  be- 
ing used,  and  the  casting  had  been  lifted  a 
few  Inches  from  the  wagon,  its  entire  weight 
being  suspended  from  the  crane.  Plaintiff, 
Gora,  and  Buchin,  were  turning  the  cranks. 
Nae  was  on  the  wagon,  superintending  the 
woA.  He  called  out,  "Stop  tbe  cranel" 
Plaintiff  testified  that  he  ordered  Buchin  to 
move  the  lever.  Blae  denied  that  be  told  any 
particular  one  of  the  three  men  to  stop  It,  but 
admitted  giving  the  general  order,  and  all 
agree  that  Buchin  attempted  to  ob^  It,  but  so 
T.45N.£.no.4 — 19 


moved  Ibe  lever  as  to  throw  It  Into  the  fast 
gear,  Instead  of  the  proper  one  to  stop  the 
windlass,  the  result  being  that  tbe  crank  at 
which  plaintiff  was  working  was  suddenly 
thrown  back  against  him,  causing  the  alleged 
Injury.  The  theorj'  of  plalntlCTs  case  Is  that 
the  defendant,  by  Its  vice  principal,  Chaites 
Blae,  ordered  an  Incompetent,  Inexperienced 
co-empioy6  (Chaiies  Buchin)  to  operate  tbe 
lever  upon  the  crane,  who,  by  reason  of  such 
incompetency,  caused  the  accident  The  gist 
of  tbe  charge  is,  not  the  retahilng  of  a  servant 
once  competent,  who  subsequently  became  In- 
competent, but  selecting  and  ordering  one  to 
do  a  certain  act  who  was  Incompetent  to  per- 
form that  duty.  The  right  of  recovery  upon 
this  theory  is  not  controverted  by  counsel  fot 
appellant,  but  they  say:  "Upon  tbis  theory 
the  burden  of  proof  was  upon  plaintiff  In  the 
trial  court  to  establish  the  following  proposi- 
tions of  fact:  First,  that  Buchin,  as  a  matter 
of  fact,  was  directed  by  sonie  one  in  authori- 
ty, not  a  fellow  s«rant  of  appellee,  to  move 
the  lever;  secmid,  that  his  incompetraicy  and 
inexperience  were  either  actaally  known  to 
appelant,  or  br  the  oerdse  of  reasonable 
care  could  have  been  known  to  appellant; 
third,  that  appellee  did  not  know,  and  could 
not  have  known  by  the  exercise  of  ordinary 
care  and  observation,  of  the  alleged  Incompe- 
tency of  BucUn;  fourth,  that  tbe  accident 
was  the  result  of  Bucbin's  incompetency."  It 
is  admitted  that  these  questions  of  fact  li^  >o 
fax  as  their  determination  d^^mds  upon  ctm- 
fUcting  evidence,  must  be  accepted  by  us  as 
conclusively  settled  by  tbe  decisions  below  in 
favor  of  the  plalntUC.  Conceding,  therefore, 
that  the  burden  of  proof  upon  each  of  the  fore- 
going propositions  was  upon  plaintiff,  still, 
unless  we  can  say  tbe  evidence,  with  all  fair 
and  legitimate  Inferences  arising  therefrom, 
does  not  tend  to  establish  them,  this  court 
must  treat  the  case  of  plaintiff  as  made  out 
The  first  of  the  propositions  involves  two  ques- 
tions; that  is  to  say:  Was  Blae,  at  the  time 
of  the  accident  a  vice  principal  of  the  defendr 
ant?  And  did  he  order  Buchin  to  move  the 
lever?  We  said  In  Coal  Oo.  v.  Holmgulst  152 
lU.  581,  88  N.  B.  918:  "Where  a  master  con- 
fers authority  upon  one  of  bis  employfis  to 
take  chai^  of  and  control  a  certain  class  of 
woricmen  In  carrying  on  some  particular 
branch  of  his  buEdness,  such  employs,  In  giv- 
ing and  directing  the  movements  of  the  men 
under  bis  charge,  with  respect  to  that  branch 
of  the  business,  Is  a  direct  representative  of 
the  master,  and  not  a  mere  fellow  servant 
All  commands  given  by  him  within  the  scope 
of  his  authority  are,  in  law,  tbe  commands  of 
the  mast^;  and,  if  he  Is  guilty  of  a  neglf- 
gent  and  unskillful  exercise  of  his  power  and 
authority  over  the  men  under  his  charge,  th» 
master  must  be  held  to  answer,"— citing  Ball- 
road  Co.  V.  May.  108  111.  288.  The  evidence 
at  least  tends  to  bring  Blae  within  this  rule. 
Tbe  mere  fact  that  be  had  no  {tower  to  em- 
ploy or  discbarge  men  does  not  necessarily 
render  him  other  than  a  vice  principaL  The 
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question  was  one  of  (act  for  the  Jury.  Rail- 
road Co.  V.  Flynn,  154  lU.  448,  40  N.  B.  332. 
The  testimony  of  plaintiff  was  to  the  effect 
that  Bla«  ordered  Buchln  to  stop  the  crane; 
to  "move  the  lever."  While  the  second  prop- 
osition, as  stated  by  counsel,  assumes  Buch- 
In's  Incompetency,  It  Is  Insisted  In  the  argu- 
ment that  he  was  not;  and  It  Is  contended 
that,  aside  from  the  fact  that  be  failed  to  so 
set  the  lever  as  to  stop  the  windlass,  there 
was  no  proof  whatever  tending  to  prove  he 
was  not  perfectly  competent  to  perform  that 
which  he  was  ordered  to  do.  It  Is  said  he 
knew  jwrfectly  well  where  to  move  the  lever, 
and  attempted  to  do  It,  but  failed.  But  It  was 
Dot  merely  a  question  of  knowledge  as  to  how 
the  lever  should  be  moved,  but  also  of  ability 
to  properly  perform  the  act  A  mechanical 
engineer,  familiar  with  the  construction  of 
the  crane,  testified  that  shifting  the  gear  was 
dangerous,  and  should  be  done  by  a  person 
who  thoroughly  understood  it.  The  descrip- 
tion of  the  device  by  this  and  other  witnesses 
makes  it  clear  that  the  lever  in  the  hands  of 
an  Inexperienced  man  during  the  lifting  of 
heavy  objects,  renders  It  extremely  dangerous 
to  those  turning  the  cranks.  It  Is  In  proof 
that  Buchin  was  wholly  Inexperienced  In  the 
performance  of  that  duty,  having  never  at- 
tempted It  before.  If  Blae,  the  representaOve 
of  the  defendant,  did  not  know  these  facta, 
he  could  have  readily  ascertained  them  hy 
the  use  of  even  slight  diligence  before  en- 
gaging in  the  work,  and  before  ordering  him 
to  do  that  which  he  knew  might  endanger 
plaintiff  and  others.  Tb&  evidence  showed 
that  plaintiff  had  no  previous  knowledge  of 
the  competency  or  Incompetency  of  Buchin, 
and  he  certainly  had  no  opportunity  to  In- 
quire Into  that  fact  after  the  order  was  given. 
The  rule  that  when  one  employe  has  knowl- 
edge of  the  Incompetency  of  another,  but 
conthiues  hi  the  service  until  he  Is  Injured 
through  such  Incompetency,  he  cannot  recov- 
er, has  no  application  to  the  facts  of  this  case. 
Plaintiff  had  no  reason  to  expect  that  Buchln 
would  be  ordered  to  perform  the  duty  until 
the  moment  he  was  told  to  do  so,  and  It  was 
impossible  for  him  then  to  abandon  his  post 
at  the  crank,  even  though  he  bad  known  of 
his  want  of  skill.  Finally,  It  cannot  be  seri- 
ously contended  the  evidence  wholly  fatlB  to 
prove  that  the  injury  resulted  from  Buchln's 
incompetency.  That  ft  was  caused  by  fals 
failure  to  place  the  lever  in  proper  position 
Is  not  denied.  All  that  Is  claimed  Is  that  such 
failure  was  the  result  of  a  mistake  or  acci- 
dent, and  not  of  Incompetency.  Enough  had 
been  said  on  this  point  to  show  that  there  was 
a'l  least  evidence  to  the  effect  that  he  did  not 
possess  the  requisite  skill  and  experience  to  do 
the  required  act.  Unquestionably,  the  ma- 
chine was  capable  of  being  handled  with  safe- 
ty by  those  who  understood  how  to  handle  It 
There  being  evidence,  then,  tending  to  sup- 
port all  the  material  allegations  of  the  declara- 
tion, the  trial  court  properly  overruled  the 
motion  of  defendaxits  to  instruct  the  Jury  to 


return  a  verdict  of  not  guilty.  The  only  re- 
maining question  presented  for  our  considera- 
tion is  the  assignment  of  error  on  the  improp- 
er admission  of  testimony.  A  witness  called 
by  plaintiff  was  allowed  to  testify,  over  objec- 
tion, that  shortly  before  this  accident  he  was 
hurt  by  the  saine  crane.  In  a  similar  manner. 
We  see  no  valid  objection  to  this  testimony. 
On  this  point  counsel  for  appellant  assume 
that  the  only  Issue  before  the  jury  was  the 
competency  of  the  employfi  who  moved  the 
lever.  It  is  true  that  was  the  main  Issue  In 
the  case,  but,  as  shown  above,  the  plalntlfTs 
right  of  recovery  depended  upon  the  further 
fact  that  the  Injury  was  the  result  of  that  In- 
competency. In  establishing  It  he  had  the 
right  to  prove  that  the  crane,  when  handled 
In  a  certain  unskillful  manner,  was  danger- 
ous,—liable  to  cause  the  accident  from  which 
plaintiff  received  his  Injury.  For  that  pur- 
pose the  evidence  was  competent  City  of 
Bloomlngton  v.  Legg,  151  III.  9,  37  N.  E.  696. 
Even  If  this  testimony  had  been  Improperly 
admitted,  we  do  not  think  the  error  would 
have  been  of  that  material  and  substantial 
character  which  should  work  a  reversal  of  the 
judgment  The  judgment  of  the  appellate 
court  will  be  affirmed.  Affirmed. 


(163  III.  305) 

CHICAGO  &  E.  R.  CO.  et  al.  v.  MEECH. 

(Supreme  Court  of  IlUnols.    Nov.  9,  1896.) 

Railroad  Compamieb  —  Liabiutt  of  Lbbsor  — 
Hakmlesr  Ebkor— Dahaobs  —  Plbadinq  —  Evi- 
nnvoB— Witness— Chbdib'Litt—Ixstrdctioxs — 
TbIAL— HlSCONDDCT  OP  Fartibb.  • 

1.  A  railroad  company  which  allows  othei 
companies  to  run  trainB  over  its  track  Is  joint- 
ly hable  with  such  other  companies  for  In- 
juries caused  by  their  n^ligeace.  69  HI.  App. 
69.  affirmed. 

2.  In  an  action  for  personal  Injuries  received 
in  a  colliBion  between  the  trains  of  defendant 
railway  companies,  the  admission  of  evidence 
which  was  immediately  stricken  out  is  harm- 
less. 

3.  To  enable  plaintiff  to  recover  damages  fot 
Inability  to  work  at  his  neual  employment,  it 
is  only  necessary  to  allege  such  inability  caused 
by  the  injury,  without  alleging  the  nature  of 
such  employment 

4.  To  show  how  much  plaintifTs  earning  ca- 
pacity has  been  decreased  by  reason  of  personal 
injuries,  evidence  as  to  the  amonnts  earned  by 
bun  for  the  year  preceding  the  injury  and  fot 
the  year  after  is  admissible. 

6.  It  is  not  error  to  instruct  that  the  jury 
"may"  consider  the  interest  of  a  party  to  the 
action,  as  affecting  his  credibility  as  a  witness, 
Instead  of  "should"  consider. 

6.  An  instruction  that,  "if  the  plaintiff  was 
injured  by  the  collision,  he  was  bound  by  law 
to  use  onlinary  care  to  render  the  injury  no 
greater  than  necessary.  It  was  therefore  Us 
duty  to  employ  such  medical  assistance  as  or- 
dinary prudence  •  •  •  required,"— is  prop- 
erly refused,  as  likely  to  mislead  the  jury  to  be- 
lieve that,  in  case  ot  such  failure  to  employ  med- 
ical assistance,  plaintiff  would  be  precluded 
from  recovering  for  the  injurieB  which  were 
caused  by  defendant's  negligence,  and  which 
were  sepnrable  from  the  result  of  such  failure 
on  plaintiff's  part. 

7.  Where  plaintiff,  after  the  accident,  by  his 
own  negligence  increases  his  injuries,  defendant 
is  still  liable  for  such  Injuries  as  were  caused 
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by  his  negligence,  and  were  separable  from 
plaintiffs  subsequent  negUgence.  50  III.  App.  69, 
aJRrmcrt. 

8.  Where  plaintiff  in  an  action  for  personal 
Injuries  became  hysterical  and  was  carried  from 
the  court  room,  his  wife  at  the  time  exclaiming 
that  her  husband  was  beiug  killed,  it  is  within 
the  discretion  of  the  trial  judge  to  refuse  to  in- 
Klruct  that  such  occurrence  should  not  be  consid- 
ered by  the  jury. 

9.  Defendant  is  not  entitled  to  a  reversal  be- 
cause plaintiff  in  an  action  for  personal  injuricys 
broke  down  with  hysteria  while  on  the  witness 
Btand. 

CrBig,  Phillips,  and  Wilkui,  JX,  diaaenting. 

Appeal  from  ai^ellate  court,  Pirst  district 
Action  by  H.  H.  Meecb  against  the  CSilcago 
&  Erie  Ballroad  Company  and  othera.  There 
waa  a  judgment  for  plaintiff,  which  was  af- 
flrmed  liy  the  appellate  court  <50  111.  App.  09). 
and  defendants  ai^teaL  Affirmed. 

W.  H.  Lyford,  F.  O.  Lowden,  W.  O.  John- 
son. J.  B.  Mann,  and  E,  A.  Bancroft,  for  ap- 
pellants. Edgar  Terhune  (A.  W.  Browne,  of 
counsel),  for  appellee. 

BAKER,  J.  This  Is  an  action  on  the  case, 
for  personal  Injuries,  brought  by  Meech,  the 
appellee,  against  the  Chicago  &  Erie  Ballroad 
Company,  the  Chicago  &  Eastern  lUinols  Rail- 
road Company,  and  the  Chicago  &  Western 
Indiana  Railroad  Company.  The  result  of  a 
Jury  trial  In  the  superior  court  of  Cook  coun- 
ty was  a  verdict  against  the  tiiree  corpora- 
tions, Jointly,  for  515,000,  A  remittitur  of 
$7,000  was  entered,  and  final  judgment  ren- 
dered for  $8,000  damages  and  costs.  The 
judgment  was  afterwards  affirmed  In  the  ap- 
pellate court,  and  this  further  appeal  then 
prosecuted. 

There  was  a  Joint  user,  under  leases,  of  the 
tracks  of  the  Chicago  &  Weertem  Indiana 
Railrcad  Company  by  the  Chicago  &  Eastern 
Illinois  Railroad  Company  and  the  Chicago 
&  Erie  Railroad  Company.  On  the  evening 
of  January  13,  1S93,  appellee  was  a  passenger 
on  a  suburban  passenger  train  of  the  Cliicago 
&  Eastern  lUlooIs  Railroad  Company,  when  a 
passenger  train  of  the  Chicago  &  Brie  Rail- 
road Company  ran  Into  and  telescoped  the 
rear  end  of  aald  subiurban  train,  while  the 
latter  was  standing  at,  go:  Just  leaving,  the 
Plf^-Fifth  street  station  on  the  line  of  the 
Chicago  &  Western  Indiana  Railroad  tracks 
in  the  city  of  Chicago,  and  appellee  was  In- 
jured as  a  result  of  such  collIaloD.  It  is  the 
settled  law  of  this  state  that  when  injury  re- 
sults from  the  negligent  or  tmlawful  operation 
of  a  railroad,  whether  by  the  corporation  to 
which  the  franchise  is  granted,  or  by  another 
corporation  or  other  corporations  which  the 
proprietary  company  authorizes  or  permits  to 
use  Hs  tracks,  the  company  owning  the  rail- 
way tracks  and  franchise  will  also  be  liable. 
Pennsylvania  Co.  v.  EUett,  132  IlL  654,  24  M. 
B.  658,  and  authorities  there  cited. 

Appellants  claim  that  the  appellate  court, 
in  rendering  Its  Judgment  of  affirmance,  evad- 
ed the  duty  which  rested  upon  it,  of  reviewing 
the  evidence  azLd  determining  whether  it  Jos- 


tlfled  the  verdict  of  the  Jury,  and,  without 
examination  or  com^eration,  acc^ted  the 
verdict  as  final  upon  all  questions  of  fact. 
As  we  said  In  Railroad  Co.  v.  Helniich,  157 
111.  388,  41  N,  E.  860,  it  is  the  duty  of  the 
appellate  courts,  under  the  law  as  It  exists  in 
this  _  state,  to  consider  the  testimony,  and  If 
they  ffiid  that  the  verdict  and  Judgment  are 
not  supported  by  it,  or  are  clearly  against  the 
weight  of  evidence,  to  set  aside  such  verdict 
and  reverse  such  Judgment  A  perfc»rmauce 
of  this  duty  Is  absolutely  essratlal  for  the 
preservation  of  the  rights  of  citi2ens  and  prop- 
erty owners  in  all  those  classes  of  cases  where 
the  Jivlgments  of  the  appellate  courts  are  final 
and  conclusive  upon  all  questions  of  fact 
But,  as  we  also  said  In  the  case  last  cited, 
we  cannot  do  otherwise  than  presume  that 
the  appellate  court  has  faithfully  performed 
that  duty,  and  lias  found  that  the  evidence 
property  sustains  the  verdict  and  Judgment 
Yet  be  this  as  It  may,  we  are  ei^ressly  pro- 
hibited by  the  statute  from  reviewing,  In  a 
case  such  as  this,  the  decisions  of  the  courts 
below  upon  controverted  questions  at  fact 

A  claim  is  made  that  It  was  reversible  error 
to  allow  the  plaintiff,  over  the  objections  of 
defendants,  to  ask  the  witnesses  Qarke,  Ru- 
brldge,  and  Lyford  the  questions  that  were 
asked  them  In  regard  to  an  arbttratlon  agree- 
ment between  the  defendants,  or  some  of 
them.  In  answer  to  the  question  "If  he  knew 
whether  th«e  were  any  contracts  between 
the  roads,  or  any  of  them,  In  regard  to  the 
accident,"  the  witness  Clarke  answered  that 
he  was  unable  to  answer  the  question.  In  an- 
swer to  a  like  question  addressed  to  the  wit- 
ness Rubridge,  he  answered,  "I  think  tbeie 
was";  but  he  woe  neither  asked  any  question, 
nor  made  any  answer.  In  regard  to  the  con- 
tents of  such  agreement.  The  .witness  Ly- 
ford, in  answer  to  a  like  and  further  ques- 
tions, answered,  In  substance,  that  there  was 
an  agreement  entered  Into  with  reference  to 
the  accident;  that  It  was  between  the  Chica- 
go &  Eastern  Illinois  Railroad  Company  and 
the  Chicago  &  Erie  Railroad  Company,  and 
made  provision  for  an  arbHration  in  regard  to 
the  accident;  that  "the  result  of  that  arbitra- 
tion was  to  determine,  as  between  the  two 
above-mentioned  companies,  the  liability  for 
that  accident,"  and  that  "it  further  provided 
that  there  should  be  submitted  to  the  arbiters 
only  the  written  evidence  which  was  taken  in 
shorthand  at  tbe  Investigatioa  held  immediate- 
ly after  the  accident  occurred;  that  there 
should  be  submitted  to  the  board  of  arUters 
a  time  card  which  was  In  force,  and  the  book 
of  rules  of  the  Chicago  &  Western  Indiana 
Railroad  Company  whk:h  was  In  force,  at  the 
time  the  accident  occurred,  also  a  plat  show- 
ing the  position  of  the  tracks,  etc;  that  the 
arbiters  might  if  they  saw  fit,  visit  the  scene 
of  the  accident"  At  the  close  of  his  testi- 
mony, the  evidence  <rf  this  witness  concern- 
ing the  contents  of  this  arbitration  agreement 
was  stricken  out  by  the  court  except  the  ref' 
erence  to  the  rules  and  regulations.   We  are 
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wboUy  unable  to  see  how  Qie  testlmoii7  of  ei- 
ther Clarke  or  Bnbridge  could  hy  any— eyea 
FfflDote— poaslblUty  hare  any  effect  apon  the 
verdict  of  the  Jury.  Excluding  the  matter 
of  the  reference  to  the  rules  of  the  Western 
Indiana  Company  contained  In  the  agreement, 
the  same  may  be  said  In  respect  to  the  testi- 
mony of  Lyford  in  regard  to  the  contents  of 
the  agreement  It  was  wholly  tnunaterlat. 
and  it  seems  Ini^Ktsslble  that  It  could  In  any 
way  Influfflwe  the  Terdict  at  xeasonahle  and 
sensible  Joiors.  At  all  eTenta,  with  ttie  ex- 
ception of  the  reference  to  the  rules  and  regu- 
lations of  the  Western  Indiana  Gnnpany,  it 
was  Immediately  stilken  oat  and  excluded 
from  the  Jury.  And  said  rules  and  regula- 
tions were  then  already  in  evidence  before  the 
jury,  and  It  Is  manifest  from  the  other  evi- 
dence in  the  record  that  all  of  the  defendairt 
railroad  companies  were  governed  by  and 
operated  under  these  rules  and  regulations, 
and  no  claim  to  the  Contrary  la  <x  was  made. 
Even  Kr.  Lyford  testifles  that  he  knows  of 
his  own  knowledge  that  the  Eastern  Illinois 
Company  uses  the  Western  Indiana  tracks  un- 
der certain  leases,  and  that  while  upon  fbe 
Western  Indiana  tracks  the  Eastern  Illinois 
trains  are  subject  to  the  orders  and  rules  and 
regulations  of  the  Western  Indiana  Company, 
as  also  are  all  other  trains  which  use  those 
tracks.  Whatevra*  ot  admterion  there  may  be 
In  the  arbitration  agreement  In  respect  to  said 
rules  and  regulations  Is  merely  cumulative  to 
plenary  proof  otherwise  in  the  record,  and 
which  was  not  and  Is  not  disputed.  If  any 
errors  were  committed  In  allowing  the  ques- 
tions that  were  asked  either  Clarice,  Rubrldge, 
or  Lyford,  then  such  errors  worked  no  Injury, 
and  afford  no  Just  ground  for  reviewing  the 
Judgment 

'nie  averment  of  damages  in  the  first  and 
second  counts  of  the  declaration  Is,  In  part, 
as  follows:  "And  has  been  prevented  from 
attending  to  his  usual  business  and  avocation, 
and  earning  and  receiving  large  emoluments 
which  he  otherwise  would  have  earned  and 
received."  In  the  third  count  the  averment 
in  part,  is:  "And,  as  .the  immediate  result 
of  said  Injuries,  plaintiff  has  heretofore  been 
hindered  and  prevented,  and  will  hereafter 
be  hindered  and  prevented,  from  attending  to 
and  transacting  his  affairs  and  business,  and 
plaintiff  has  heretofore  been,  and  will  here- 
after be,  deprived  of  large  gains  and  profits 
which  he  might  otherwise  and  would  have  ac- 
quired in  said  buslneas."  And  in  the  fourth 
count  theetatement  is  substantially  the  same. 
The  plaintiff  teetlfled  at  the  trial  that  he  was 
a  contracting  painter  at  the  time  of  the  ac- 
cident, and  that  It  was  his  mode  of  business 
to  obtain  contracts  for  painting,  and  employ 
others  to  assist  In  doing  the  woik.  He  was 
then  permitted  to  state,  over  the  objections  of 
defendants,  that  since  the  accident  he  bad 
not  been  able  to  make  a  living.  The  follow- 
ing then  occurred:  "Q.  I  will  now  ask  you 
to  state  as  nearly  as  you  can  how  much  you 
bave  earned  as  a  painter,  without  regard  to 


any  special  contracts,  since  the  13th  day  of 
January,  1893,^tbe  total  amount.  (Same  ob- 
jection by  each  of  the  defendants.  Objection 
overruled  by  the  court  Exception  by  each  of 
said  defendants.)  A.  9100  would  cover  it  Q. 
I  will  ask  you  to  state  bow  much  you  made  as 
a  painter,  without  regard  to  any  special  con- 
tracts, for,  say,  a  year  anterior  to  the  13th 
day  of  JanuaiTi  18^  (Objected  to  by  each 
of  said  defendants.  Objection  overruled  by 
the  court  to  which  ruling  of  the  court  each 
of  said  defendants  excepted.)  A.  I  can  ap- 
proximate the  amount.  I  can't  give  the  exact 
amount  ?3,000."  It  Is  urged  the  court  erred 
in  permitting  the  plaintiff  to  testify  what  hiP 
Income  from  his  business  had  been  for  the 
year  before  the  collision,  and  what  since.  In 
City  of  Chicago  v.  O'Brennan,  65  lu.  160,  the 
trial  court  permitted  appellee  to  give  in  evi- 
dence the  fact  of  particular  ei^agements  to 
lecture  In  the  state  of  Virginia,  and  the  prob- 
able gains  thereof,  and  that  appellee  was  pre* 
vented  Ax>m  fulfilling  them  by  reason  of  the 
injury,  and  his  estimates  of  the  special  loss 
thereby  sustained.  Appellaht  Insisted  that 
this  evidence  was  Inadmissible,  on  the  ground 
that  it  was  special  dama^  which  was  not  al- 
leged In  the  declaration.  This  court  held 
that  It  was  necessary  that  these  special  dam- 
ages, and  the  facta  on  which  they  were  bas- 
ed, should  have  been  set  oat  in  the  declara- 
tion. In  City  of  Bloomlngton  v.  Ohamberlaln, 
104  HI.  208,  the  averment  In  the  first  count 
of  the  declaration  was  that  plaintiff  was  hin- 
dered from  transacting  her  business  and  af- 
fairs, and  deprived  of  large  gains  and  profits 
which  she  otherwise  wonld  have  earned,  and, 
in  the  second  count,  that  the  Injuries  received 
had  a  permanent  effect  nptm  her  personal, 
bodily  strength  and  ability  to  make  a  living, 
and  that  she  bad  been  rendered  unable  to 
earn  or  make  for  hersdf  a  living,  and  had 
been  deprived  of  large  gains  and  profits 
which  she  otherwise  would  have  earned.  On 
the  trial,  against  the  objection  of  the  defend- 
ant, the  court  permitted  the  plaintiff  to  tes- 
tify that  she  had  taught  school  at  faO  per 
month.  This  court  said:  **We  think  It  vraa 
admissible,  under  these  averments  of  the  dec- 
laration, to  show  what  was  the  buslneas  of 
the  plaintiff,  end  that  she  had  beat  disabled 
from  pursuing  It  by  reason  ot  her  Injuries. 
The  testimony  objected  to  tended  to  no  more 
than  this,  and  to  give  the  Jury  some  idea  of 
the  wages  of  school  teaching."  And  farther 
said:  "Had  the  evidence  gone  to  show  the 
loss  ot  the  profits  of  a  particular  engagement 
which  had  been  made  for  teaching  school,  an- 
other oaestlon  would  have  been  presented,— 
the  one  appearing  In  City  of  Chicago  v. 
O'Brennan,  05  111.  160."  Moreovw,  In  City 
of  Bloomington  v.  Chamberlain,  special  refer- 
ence Is  made  to  Luck  v.  City  of  RIpon,  52 
Wis.  106,  8  N.  W.  815,  and  the  doctrine  of 
that  case  expressly  approved,  and  its  author- 
ity admittedly  recognised  and  followed.  In 
said  case  of  Luck  t.  City  of  Bipon  the  aver> 
ment  was  that  the  plaintiff,  Minnie  Luck, 
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"was  ttaenceCorth,  until  the  commencement  oC 
this  action,  hindered  from  attending  to  her 
usual  and  necessary  huslness,  and  has  ever 
since  remained  and  continued,  and  now  Is, 
sick,  sore,"  etc.  It  was  claimed  on  the  appeal 
that  It  was  error  to  permit  the  plaintiff  to 
give  evidence  of  the  fact  that  she  was  a  mid- 
wife, that  after  the  Injury  she  was  nnable  to 
porstie  her  business  as  such,  and  that  she 
thereby  suffered  losa  The  court  said:  "When 
the  complainant  states  facts  showing  that  the 
injury  has  been  such  as  to  render  it  Impos- 
sible for  the  Injured  party  to  pursue  his  or- 
dinary business,  and  damages  are  claimed  for 
the  loss  of  time  in  mtb  business,  the  plaintiff 
should  be  permitted  to  9bow  upon  the  trial 
what  his  business  is,  and  what  damages  he 
has  suffered  by  reason  of  inability  to  pursue 
the  same."  In  Railway  Oo.  t.  Friedman,  14& 
Ul.  583,  30  N.  E.  353,  and  34  N.  E.  1111,  the 
allegation  in  the  declaration  was  that  the 
plaintiff  became  sick,  lame,  etc.,  "from  thence 
hitherto,"  suffering  great  pain,  and  being  pre- 
vented from  attending  to  his  bu£rinesB,  and 
thereby  losing  profits,  etc.  On  the  trial  the 
plaintiff  had  been  permitted,  over  the  objec- 
tion of  the  defendant,  to  Introduce  evidence 
tending  to  prove  that  the  plaintiff  at  the  time 
of  the  Injury  was  receiving  a  compensation  of 
$3,000  per  annum  for  his  services  as  a  travel- 
ing salesman.  It  was  held  that  the  evidence 
went  to  the  extent  of  showing  the  loss  of 
profits  of  a  particular  ragagement,  and  its 
admission  was  erroneous,  under  the  rule  held 
In  Caty  of  Chicago  v.  O'Brennan,  supra.  In 
the  oidnion  of  the  court  the  case  of  City  of 
Bloomlngton  v.  Chamberlain  is  referred  to 
with  ai^roval,  and  In  respect  thereto  it  Is 
said:  "There  the  admitted  evidence  was  held 
not  to  be  erroneous,  but  the  ruling  was  placed 
on  the  express  groond  that  the  evidence  was 
not  as  to  the  loss  of  profits  of  a  particular 
engagement"  In  Fisher  v.  Jansen,  128  111. 
549,  21  1^.  E.  598,  it  Is  held  that  direct  proof 
of  any  specific  pecuniary  loss  Is  not  Indispen- 
sable to  a  recovery  of  damages  for  an  Inability 
to  labor  or  transact  business  resulting  from 
personal  Injuries.  As  shown  in  the  opinion 
of  Gary,  J.,  filed  in  this  cause  in  the  appel- 
late court,  in  numerous  cases  for  personal  in- 
juries decided  In  this  court  during  the  time 
It  was  authorized  to  review  the  facts  In  such 
cases,  the  amounts  and  the  sources  of  the 
earnings  of  the  several  plaintiffs,  received  by 
them  before  their  respective  injuries,  were 
taken  into  consideration  in  passing  upon  the 
questlpn  of  damsges;  and  this,  as  is  appar- 
ent. In  cases  where  there  were  no  allegations 
of  special  damage  othar  than  such  as  are  con- 
tained in  this  declaration.  Railroad  Co.  v. 
Welch,  52  m.  183;  Railroad  Co.  v.  Weldon, 
Id.  200;  City  of  De<';itur  v.  Fisher,  53  111. 
407;  City  of  Chicago  v.  Elzeman,  71  111.  131; 
Railroad  Co.  v.  Ebert.  74  IlL  889;  dty  of 
Aurora  v.  HlUman,  90  111.  61. 

The  rule  deducible  from  the  cases  In  this 
state  Is  that.  In  order  to  recover  compensa- 


tion for  Inability  to  work  at  the  plaintiff's  or- 
dinary and  usual  employment  or  business,  all 
that  is  necessary  In  the  declaration  Is  the 
general  averment  of  such  Inability  caused  by 
the  Injury,  and  consequent  loss  and  damagee^ 
and  that  proof  of  bis  particular  emplc^ment 
or  boslness,  and  of  his  ordinary  wages  or 
earnings  therein,  Is  admissible  in  evidence  un- 
der such  general  averment,  but  that,  when  It 
is  sought  to  recover  for  loss  of  profits  w 
earnings  that  depend  upon  the  performance 
of  a  special  contract  or  engagement,  then 
these  special  and  particular  damages,  and  the 
facta  on  which  they  are  based,  must  be  set 
out  In  the  declaration.  The  distinction  we 
have  noted  may  be  a  relaxation  of  the  com- 
mon-law rule,  but  It  is  fouDded  upon  the 
precedents  to  be  found  in  our  Reports.  It 
may  be'  that  the  teslimony  In  the  case  at  bar 
In  regard  to  prior  earnings  was  entitled  to 
little  weight,  owing  to  the  fact  that  It  was 
confined  to  the  earnings  of  but  a  single  year; 
but  that  Is  a  question  of  weight  of  evidence, 
and  a  matter  that  was  open  for  argument  be- 
fore the  Jury  and  the  courts  below.  And  If 
appellants  had  reason  to  suppose  that  the 
year  Immediately  preceding  the  accident  was, 
for  any  cause,  an  exceptional  year,  they 
could  have  shown  that  fact  on  crosa-examino- 
tlon,  or  by  the  IntroductlMi  of  testimony.  It 
follows  from  what  we  have  said  that  the  trial 
court  committed  no  error  in  admitting  the 
'  challenged  testimony. 

Appellants  asked  the  court  to  Instruct  the 
Jury  that.  In  passing  upon  the  weight  to  be 
given  to  the  testimony  of  the  plaintiff  him- 
self while  upon  the  witness  stand,  they 
"should"  take  into  consideration  his  interest 
in  the  event  of  the  suit  The  court  modified 
the  Instruction  before  giving  it  to  the  Jury  by 
substituting  the  word  "may"  for  the  word 
"should."  This  action  of  the  court  Is  assign- 
ed as  error.  The  Interest  of  a  party  or  of  a 
witness  In  the  event  of  the  suit  is  properly 
to  be  regarded  hi  estimating  the  weight  of 
his  testimony.  In  Padfleld  v.  People,  146  El. 
000,  35  N.  E.  470,  we  said  that  the  Interest 
of  a  party  in  the  event  of  a  suit  "may  be  re- 
garded for  the  purpose  of  affecting  his  cred- 
ibility." It  Is  possible  that  a  Jury  might  un- 
derstand the  use  of  the  mandatory  word 
"should,"  In  the  Instruction  asked,  as  mean- 
ing that,  under  the  law,  interest  would  nec- 
essarily detract  from  credibility;  and,  if  so 
understood,  the  Instruction  would  mislead, 
and  would  be  an  Invasion  of  the  province  of 
the  Jury.  An  interest  in  the  event  of  a  suit 
does  not  necessarily  detract  from  the  credi- 
bility of  a  witness.  It  Is  simply  a  circum- 
stance that  the  Jury  may  take  Into  considera- 
tion. Douglass  V.  Fullerton,  7  111.  App.  102. 
And  the  question  of  credibility  is  always  one 
for  the  Jury.  It  would  not  have  been  error  to 
have  given  the  instruction,  In  the  form  In 
which  it  was  submitted.  Williams  v.  Shup, 
12  HI.  App.  454;  State  v.  Vansant,  80  Mo.  67. 
Nor  was  It  error  for  the  court  to  make  the 
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modiScation  It  did.  Either  form  Is  substan- 
tially accurate,  and  both  forms  mean  substan- 
tially the  same  thing. 

It  Is  assigned  as  error  that  the  court  modi- 
fled  the  eighth  Instruction  tendered  by  de- 
fendants, and  gave  the  same  aa  modified. 
Said  instruction,  as  tendered,  was  as  follows: 
"(8)  If  the  plaintiff  was  injured  by  the  colli- 
sion,  he  was  bound  by  law  to  use  ordinary 
care  to  render  the  injiuy  no  greater  than  nec- 
ei^ary.  It  was  therefore  his  duty  to  employ 
such  medical  assistance  aa  ordinary  prudence 
Id  his  situation  required,  and  to  use  ordinary 
judgment  and  care  In  ao  doing."  The  Instruc- 
tion was  likely  to  mislead  the  jury.  It  stated 
a  correct  bnt  abstract  rule  of  law,  and  gave 
the  jury  no  directions  In  regard  to  Its  iHvper 
application  to  the  case  In  band.  The  jury 
would  probably  understand  therefrom  that  al- 
though there  was  culpable  negligence  on  the 
part  of  the  defendants,  and  consequent  Injury 
to  the  plaintiff,  yet,  if  any  aggravatton  of  In- 
jurious consequences  was  caused  by  subse- 
quent negligence  of  the  jriaintltf,  then  there 
would  be  no  cause  of  action,  even  for  such 
consequences  as  necessarily  resulted  from  the 
Injury.  The  doctrine  Is  that  where,  after  the 
occurrence,  the  plaintiff,  by  his  own  negli- 
gence, Increases  the  damage,  then  the  defend* 
ant  is  liable  only  for  the  consequences  of  his 
own  acts,  and  not  for  those  of  the  plaintiff, 
or  of  a  third  person,  which  are  separable  from 
the  results  of  his  own  acts.  1  Harris,  Dam. 
Corp.  §  224;  Workman  v.  Ralh*oad  Co.,  32  Law 
J.  Q.  B.  279.  There  was  no  error  In  refusing 
to  give  the  instruction  as  asked,  and,  even  as 
modified  and  given,  it  stated  the  law  more 
broadly  and  more  favorably  for  defendants 
than  it  should;  and  It  was  the  plaintiff,  In- 
stead of  the  d^endants,  that  had  a  right  to 
complain. 

It  Is  claimed  that  the  court  erred  in  refus- 
ing to  give  this  instruction:  "During  the 
progress  of  the  trial  of  this  case  the  plalntlfC 
was  carried  from  the  court  room.  Why  this 
was  necessary,  If  It  was  necessary,  the  jury 
do  not  know,  nor  can  they  presume.  They 
must  entirely  disregard  such  occurrence,  to  all 
Intents  and  purposes,  as  though  It  had  not 
taken  place."  It  appears  that  during  the  ex- 
amination of  the  witness  Ella  Louise  Hoyt,  the 
plaintiff  became  hysterical,  broke  out  crying, 
and  uttered  a  cry  of  distress,  and  was  carried 
out  of  the  court  room;  that  Immediately  at 
the  time  of  the  occurrence  his  wife  exclaim- 
ed, "You  are  killing  my  husband!  You  will  be 
responsible  for  the  death  of  my  husband"; 
and  that  the  witness  began  to  cry,  and  was 
terapoi-arily  excused  from  the  stand.  The  in- 
struction was  not  one  that  was  based  on  the 
evidence  that  was  submitted  to  the  jury.  It 
had  reference  only  to  the  occurrence  that  had, 
several  days  before,  temporarily  suspended 
the  trial  of  the  case.  The  court  had  seen  and 
heard  what  had  then  transpired,  and  it  was 
a  matter  of  sound  judicial  discretion  for  the 
court  to  Judge  whether  the  circumstances  re- 


quired, or  properly  called  for,  any  Instruction 
on  Its  part.  We  cannot  say  there  was  any 
abuse  of  that  discretion,  or  that  the  failure  to 
give  the  Instruction  was  either  detrimental  to 
the  rights  of  the  defendants,  or  erroneous. 

It  Is  finally  urged  that  the  superior  court 
erred  in  not  granting  a  new  trial  for  prejudi- 
cial conduct  of  the  i^lntlfif  In  the  presence 
of  the  jury.  This  contention  has  reference  to 
the  transaction  to  which  allusion  has  just 
been  made.  The  fact  that  a  plaintiff  or  de- 
fendant or  witness,  or  any  other  person,  sud- 
denly swoons  or  fahits,  or  gives  vent  to  hys- 
terical exclamations,  or  breaks  down  with  hys- 
teria, does  not  call  for  the  granting  of  a  new 
trial;  and  especially  .so  when  the  party  claim- 
ing to  be  prejudiced  does  not  ask  for  the  with- 
drawal of  a  juror  and  continuance  of  the  case, 
but  lies  by  and  speculates  upon  his  chances 
for  a  verdict  It  is  hardly  probable  that  the 
occurrence  In  question  affected  In  any  way 
the  verdict.  If  It  bad  any  effect,  It  was  as 
likely  to  prejudice  as  to  help  the  case  of  the 
plaintiff.  Of  course,  if  it  appeared  that  the 
dramatic  occurrence  that  took  place  In  the 
midst  of  the  trial  was  Intentional,  and  for  an 
Improper  motive.  It  would  afford  ground  for 
setting  aside  the  verdict  But  here  the  affida- 
vits submitted  at  the  hearing  of  the  motion 
indicate  quite  clearly  that  the  plalntlfTs  con- 
duct was  not  feigned,  but  was  owing  to  the 
mental  strain  of  several  days  of  trial  acting 
upon  a  weak  and  exhausted  physical  condi- 
tion and  a  shattered  nervous  system.  We  find 
In  the  record  no  sufficient  cause  to  Justify  a 
reversal.  The  judgment  of  the  appellate  court 
is  affirmed.  Affirmed. 

CRAIG,  PHILLIPS,  and  WILKIN,  JJ^  dis- 
sent. 


n«3  111.  l(a> 
OBERBIN  et  aL  r.  WELLS. 
(Supreme  Court  of  Illinote.    Nov.  9,  1886.) 
Qdietino  Titlb— Eqcity— Bdknt  Rboord  Am— 
Prater  fok  Gsxbral  Rrlief — Rss  Judicata— • 
AnvEnas  PossBaaioN — Wuongful  Posskssioit. 

1.  The  original  graDtor  In  complainant's 
chain  of  title  obtained  a  decree,  In  1866,  di- 
recting a  conveyance  of  the  land  to  him  frcnn 
the  original  owner,  and  confirming  his  right 
of  possession  as  against  defendant's  ancestor. 
In  1875  complainant's  grantor  filed  a  bill 
against  defendant's  ancestor,  setting  np  the 
original  decree,  which  had  been  destroys 
fire,  and  nskuig  for  its  restoration,  and  for  gen- 
eral relief.  Defendant's  ancestor  was  served, 
but  filed  no  answer,  and  a  decree  was  rendered, 
as  hy  confession,  confirming  the  title  of  com- 

Slainant's  grantor,  declaring  the  possession  of 
efendant's  ancestor  to  be  wrongful,  and  enjoin- 
ing him  from  dairaing  any  right  in  the  prem- 
ises. Htid  that,  the  bill  on  which  such  decree 
was  rendered  being  for  general  relief,  the  fact 
that  it  did  not  comply  strictly  with  the  require* 
ments  of  the  burnt  record  act  did  not  affect  the 
validity  of  the  decree. 

2.  As  the  court  had  jurisdiction  of  the  partlei 
and  the  sabject-matter,  the  deraee,  unreversed 
and  not  appealed  from,  waa  res  judicata  as  to 
defendants  ancestor  and  those  daiming  under 
him. 
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3.  The  decree  rendered  against  defendant's 
ancestor  in  1875  was  an  adjudication  of  the 
rights  of  the  parties,  intermptinK  the  nrnning 
of  the  statute  of  limitations. 

4.  The  possession  of  defendant's  ancestor  haT- 
iug  been  declared  wrongful,  defendant  cannot, 
on  a  bill  brought  for  the  recovery  of  the  land 
and  the  enforcement  of  the  right  of  entry,  plead 
such  possession  in  bar  under  the  statute  of  lim- 
itations. 

5.  Upon  a  decree  confirming  complainant's  ti* 
tie  to  the  land  by  virtue  of  tne  adjudication  in 
1875,  it  was  proper  to  award  him  a  writ  of  pos- 
session. 

Appeal  from  circuit  coiirt.  Cook  county;  M. 
P.  Tuhy,  Judge. 

BiU  in  equity,  brought  by  L.  W.  Wells 
against  A.  Oberefn  and  others.  From  a  de- 
cree for  complainant,  defendants  appeal.  Af- 
firmed. 

Hbllett  &  Tlnsman,  for  appellants.  Heniy 
D.  Beam  and  lidward  D.  Ooofce,  tta  ^pellee. 

PHILLIPS,  J.  The  question  presented  for 
the  d«tenuliiatl<»i  of  the  court  is  the  owner- 
ship of  certain  real  estate,  In  the  town  of 
Thornton,  In  the  county  of  Cook  and  state  of 
nUnola,  described  as  commencing  at  the  N. 
£.  coma:  <tf  the  W.  %  of  the  S.  B.  %  of  sec- 
tion 31,  in  township  36  N.,  range  14  E.  of  the 
third  P.  M.;  running  thence  west,  along  the 
north  line  of  said  quarter  section,  20  chains; 
thence  south  57  links;  thence  east  6  chains; 
thence  sontherly,  parallel  with  the  west  line 
at  said  quarter  section,  16  chains;  thence  east- 
erly, parallel  with  said  north  line,  15  chains; 
tboioe  iKutherly,  In  a  direct  line,  to  the  place 
of  beginning,— containing  25  acres  of  land, 
more  or  less;  said  land  being  otherwise  de- 
scribed as  the  north  16.57  chains  of  the  east 
15  chains  of  the  W.  %  of  the  S.  Si.  ^,  ot  sec- 
tion SI,  and  the  north  57  links  of  the  west  5 
chains  of  the  W.  of  the  S.  E.  %  of  said 
section  31,  all  In  township  iJ6  N.,  range  14 
B.  of  the  third  P.  M.  Ap[>ellee  dalms  to 
be  the  owner  in  fee,  and  files  his  bill  to  es- 
tablish title  and  regain  possession  from  appel- 
lants, who,  with  their  ancestor,  John  Oberein, 
hare  held  It  for  many  years.  About  1861  this 
land  was  owned  by  Jane  Ross,  afterwards 
Fuller.  She  contracted  In  writing  to  sell  It 
to  one  William  R.  Hunt,  on  certain  payments. 
Before  obtaining  title  Hunt  contracted  to  con- 
vey to  Joseph  B.  Hunt,  under  certain  condi- 
tions and  future  payments.  All  Interest  In 
the  last-named  contract  was  assigned  by  Jo- 
seph B.  Hunt  to  John  Oberein,  who  went  into 
possession,  but  never  compiled  with  the  con- 
ditions of  payments,  and  thus  ceased  to  have 
any  rights  under  his  contract.  William  R. 
Hunt  did  fully  comply  with  his  contract  with 
Jane  Boss  (or  Fuller),  but  found  It  necessary 
to  file  a  bill  for  e^iecific  performance  In  order 
to  obtain  deed.  Such  a  bill  was  filed  In 
Cook  county  circuit  court  In  1865,  and  to  It 
Jdm  Oberein  was  made  a  party  defendant 
with  the  Boss  heirs.  He  was  personally  serv- 
ed with  summons,  but  filed  no  answer.  On 
this  bill  a  decree  was  rendered  in  1865,  dl- 
tecUng  a  deed  to  Hunt;  and  p^petually  en- 


Jcdidng  an  the  defendants  from  setting  up  or 
asserting  any  right,  title,  or  Interest  in  or  to 
these  premises,  and  dU'ecting  any  ot  the  de- 
fendants who  ml^t  be  In  possesdon  to  soiren- 
der  it  to  complainant.  Hunt.  Under  these  pro- 
ceedings a  wtaAefB  deed  was  executed  to 
Hunt,  October  30,  18G5,  which  was  recorded 
November  6,  1865.  On  Jannaxy  6,  1S74,  Otis 
B.  Cowles  filed  his  bill  In  the  circuit  court  of 
Cook  county  against  John  Oberein,  alleging, 
among  other  things,  that  he  was  the  owner  In 
fee  Bimide  of  the  premises  In  questltm,  and 
reciting  various  deeds  at  conveyance  purport- 
ing to  show  a  complete  chain  of  title  from 
William  K.  Hunt  to  complainant,  Cowles. 
The  blU  furthw  recites  the  proceedli^  in  the 
case  of  Hunt  v.  E^Uer,  setting  out  In  full 
the  prayer  of  the  bill  and  the  final  decree  In 
said  cause.  The  bill  farther  alleged  that 
John  Obereto.  was  In  possession  of  said  prem- 
ises at  the  time  the  decree  was  rendered  In 
the  case  of  Hnnt.v.  Fuller  et  aL,  and  that 
he  had  ever  since  retained  possession,  and  stlB 
claimed  the  tight  to  possession  of  said  land; 
that  the  public  records  of  Cook  county  were 
destroyed  by  fire  on  or  about  the  8th  and  0th 
of  October,  A.  D.  1871;  that  among  the  rec- 
ords destroyed  were  certain  deeds  of  convey- 
ance of  said  premises,  togeth^  with  the  rec- 
ords  of  the  Judicial  proceedings  of  this  court 
la  the  suit  of  William  B.  Hunt  t.  Jane  Ful- 
ler et  aL;  that  said  destruction  fire  oc- 
curred without  the  fault  or  neglect  of  said 
complainant;  and  lhat  such  loss  or  destruc- 
tion of  such  records,  unless  supi^ied,  might  re- 
sult in  damage  to  complainant,  Cowles.  The 
bill  further  alleged  that,  at  the  time  of  the 
destruction  of  the  records  as  aforesaid,  the 
solicitor  for  the  complainant,  Cowles,  had  the 
court  files  of  the  case  of  Hunt  v.  Fuller  et  al. 
In  his  possession;  that  such  files,  whldb  at 
the  time  of  filing  said  bill  were  In  the  posses- 
sion of  this  court,  ccmtaiued  the  bill  of  com- 
philnt  and  all  of  the  subsequent  papers  In  said 
cause.  The  prayer  of  the  bill,  omitting  the 
formal  port,  was  as  follows:  "That  an  order 
may  be  entered  of  record  in  this  court  reciting 
what  Vf.&s  the  substance  and  effect  of  the  said 
destroyed  records  of  this  court  in  the  said 
suit  of  Hunt  V.  Fuller  et  al.;  that  such  an  or- 
der  and  the  said  files  of  said  cause  may  be 
decreed  to  constitute  a  complete  record  of  said 
cause,  or  that  the  court  will  make  such  an 
order  as  will  fully  restore  the  record  of  said 
cause;  that  the  title  of  your  orator  to  said 
land  may  be  established  and  confirmed;  that 
the  said  defendant,  Ot>ereln,  may  be  perpet- 
ually enjoined  from  claiming  any  right,  title, 
or  Interest  in  and  to  said  tn'emlses;  that  he, 
or  whoever  may  be  found  In  possession  of  said 
premises,  may  be  required  to  surrender  pos- 
session thereof  to  your  oratw,  and  that  said 
defendant,  John  Oberein,  may  account  to  your 
orator  tor  the  rents  and  profits  of  said  prem- 
ises; and  that  your  orator  may  have  such 
further  reUef  or  such  other  relief  as  the  nature 
of  this  case  may  require,  and  as  shall  be 
agreeable  to  egnlty.**   The  IMll  was  sworn  co 
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by  the  complainant,  Ckiwles.  Obereln  was 
serred  with  process.  Afterwards,  for  want  of 
an  answer,  the  bill  was  taken  as  confessed  by 
said  defendant,  John  Oberein,  and  was  refer- 
red to  a  master.  The  master's  report,  recom- 
mending that  the  prayer  of  the  bill  be  grant- 
ed, and  that  the  complainant  be  allowed 
¥287.50,  the  rental  value  of  said  premises  from 
October  4,  lStt»,  to  the  date  of  said  report, 
was  filed  and  approved,  and  a  decree  entered 
oa  the  15th  day  of  July,  1875.  The  decree  re- 
cites the  facts  subsequently,  as  set  forth  In 
the  bill  of  complaint  in  the  case  of  Hunt  v. 
Fuller  et  at;  the  filing  of  the  bill,  and  the 
subsequent  proceedings  In  the  case  of  Hunt  v. 
Fuller  et  al.,  Including  the  final  decree;  the 
convej-ance  by  Hunt  to  Parsons,  and  by  Par- 
sons to  complainant,  Cowles;  the  destruction 
by  fire  of  the  record  of  said  decree;  the  fail- 
ure of  John  ObereUi  to  obey  the  order  of  this 
court  In  the  case  of  Hunt  v.  Fuller  et  al.;  and 
the  fiict  that  he  still  retained  possession  of 
BBld  premises.  The  decree  then  proceeds  In 
the  following  words:  "On  motion  of  Hiram 
A.  Merrill,  counsel  for  the  complainant,  the 
court  doth  order,  adjudge,  and  decree  that  the 
orders  and  decree  of  said  circuit  court,  above 
found,  are  In  srabstance  and  effect  the  same 
with  those  destroyed  fire,  and  that  they, 
together  with  the  files  of  said  cause  in  this 
court,  constitute  a  complete  record  of  said 
cause,  and  that  the  said  orders  and  decree  do 
stand  fully  restored,  and  that  the  title  of  com- 
plainant to  said  premises  be,  and  the  same 
Is  hereby,  established  and  confirmed;  that  the 
said  defendant,  John  Oberein,  deliver  imme- 
diate possession  of  said  premises  to  complain- 
ant, and,  in  case  of  his  failure  to  do  so,  that 
a  writ  of  assistance,  in  the  name  of  the  peo- 
ple of  the  state  of  Illinois,  issue  out  of  and 
under  the  seal  of  the  court,  directed  to  the 
sheriff  of  said  Cook  county,  to  put  the  com- 
plainant in  imssession  of  said  premises,  and 
him  in  such  possession  thereof  from  time  to 
time  maintain  and  defend,  commanding  him, 
Immediately  after  receiving  the  same,  to  go 
to  and  enter  upon  the  said  premises,  and  eject 
and  remove  therefrom  the  said  defendant,  and 
all  and  every  person  or  persons  holding  or  de- 
taining the  same,  or  any  part  thereof,  against 
tlic  said  complainant,  and  that  he  put  and 
place  tlie  complainant,  or  his  assigns,  in  full, 
peaceable,  and  quiet  possession  of  the  said 
premises  without  delay,  and  him,  the  said 
complnlnant.  In  such  possession  thereof,  from 
time  to  time,  maintain,  keep,  and  defend,  or 
cause  to  be  kept,  maintained,  and  defended, 
acc(nding  to  the  tenor  and  true  Intent  of  this 
decree  and  order;  that  the  said  John  Oberein 
do  stand  perpetoally  enjoined  from  setting  up 
or  asserting  any  right,  title,  or  interest  In  and 
to  said  premises." 

The  master  to  whom  the  case  at  bar  was  re- 
ferred found  the  facts  to  be  substantially  as 
stated  in  appellee's  bill,  and  also  found  that 
appellants'  ancestor,  John  Ot>erein,  had  been 
in  possession  of  the  land  In  question  from 
tbe  year  1865  until  September  16,  1881,  the 


day  of  his  deatb,  and  that  Sophia  Obcicln, 
widow,  and  August  Ober^n,  son  of  said 
John  Oberein,  deceased,  have  resided  upon 
said  premises  since-  the  death  of  said  Jobn 
Ot>ereln;  tliat  the  taxes  on  said  premises 
have  been  paid  by  Oberein  and  his  heirs,  or 
by  some  one  In  their  behalf,  for  the  years 
from  1862  to  1892,  both  inclusive.  The  mas- 
ter's report  was  confli-med  by  the  court,  over 
the  exceptions  of  appellants,  and  a  decree  en- 
tered pursuant  to  the  prayer  of  the  bill.  In 
this  condition  matters  remained  until  1892, 
Oberein  was  still  In  possession  of  tbe  laud, 
no  steps  apparently  having  been  taken  to 
enforce  the  provisions  of  the  last-mentioned 
decree.  At  the  September  term  of  that  year 
the  bill  In  question  was  filed  by  appellee,  set- 
ting' forth.  In  eubstance,  the  foregoing  facts. 
The  prayer  of  the  hill  was  that  a  decree  be 
rendered  to  carry  out  and  enforce,  against 
the  widow  and  heirs  of  John  Oberein,  de- 
ceased, the  decree  of  1876;  that  they  be  re- 
quired to  surrender  up  possession  of  the  land, 
and  account  for  the  rents  and  profits,— to- 
gether with  prayer  for  Injunction.  The  an- 
swer sets  up  and  relies  upon  ttie  statute  of 
limitations  of  20  years.  The  cause  was  re- 
ferred to  a  master  to  take  proof  and  report, 
with  his  conclusions  on  law  and  evidence. 
The  report  of  the  master  found  that  all  the 
material  allegations  ot  complainant's  bill  are 
true,  and  that  he  was  entitled  to  the  relief 
asked  for.  A  number  of  exceptions  were  filed 
by  appellants  to  the  master's  report,  10  In 
number,  the  effect  of  which  was  to  question 
the  validity  of  the  decree  of  1876,  and  to  In- 
Bist  that  It  was  no  Interruption  of  the  running 
of  the  statute  of  limitations  of  20  years.  A 
decree  was  rendered,  overruling  all  the  ex- 
ceptions to  the  report  of  the  master,  and 
granting  the  relief  asked  for  in  the  bilL  The 
decree  finds  that  the  decree  of  1875  is  still  In 
full  force  and  effect,  and  unai^aled  from, 
and  since  that  date  the  possession  of  a[s>el- 
lants  is  In  violation  of  that  decree  and  of  the 
Injunction  of  the  court  then  granted,  and  de- 
crees that  appellants  surrender  up  the  pos- 
session of  said  lands. 

There  are  two  errors  assigned  on  this  rec- 
ord: First,  that  the  circuit  court  erred  In 
overruling  each  and  every  of  the  exceptions 
to  the  master's  report;  and,  second,  the  court 
erred  in  granting  the  relief  prayed  in  the  bill 
of  complaint.  Tbe  bill  In  the  case  of  Cowles 
T.  Oberein  was  general  in  its  nature.  The 
record  of  Its  order  and  decrees  had  been  de- 
stroyed by  fire,  but  the  original  files  in  the 
case  were  accessible,  and  were  produced  be- 
fore the  court.  It  not  only  sought  to  restore 
the  record  from  these  flies,  but  asked  other 
and  additional  relief  incident  to  a  bill  in 
equity.  Tbe  evidence  on  which  the  decree 
was  based  was  sufficient  to  support  It.  The 
appellant,  Oberein,  was  pevsonaily  served, 
and  given  an  opportunity  to  present  any  de- 
fense. This  decree,  standing,  as  it  does,  un- 
reversed and  anappealed  from,  and  finding,  in 
substance,  that  he  had  no  interest  In  this 
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land,  and  directing  him  to  snrrender  posses 
■ton,  and  enjoining  him  from  asserting  any 
dalm  or  title,  is  res  Judicata,  and  binding 
upon  him.  Baker  t.  Palmer.  83  III.  568;  Oould 
V.  Sternberg,  128  111.  510,  21  N.  E.  628;  Lttch 
T.  Clinch,  136  IIL  410,  26  N.  B.  579;  Hard- 
ing T.  Fuller,  141  111.  30S,  80  N.  El.  1053;  Gage 
T.  Gentzel,  144  III.  450,  33  N.  B.  586.  From 
the  rendition  of  tbat  decree  his  possession 
was  Illegal,  unlawful,  and  In  direct  violation 
of  the  terms  of  the  decree  by  which  he  was 
bound.  Neither  a  party  nor  those  claiming 
under  him  can  be  heard  to  say  that  a  pos- 
session of  laud  which  la  expressly  held  by  a 
court  of  competent  jt^rlsdlctlon  to  be  a  wrong- 
ful possession  will  afterwards  be  held  by  a 
conrt  of  equity  to  be  one  rew^lzed  as  suffi- 
cient to  create  a  bar  under  the  statute  of  llm- 
Itatlona  The  contention  of  appellants  that 
the  decree  of  1875  was  no  Interruption  of  the 
statute  of  limitations  is  without  merit.  It 
was  an  adjudication  of  the  rights  of  parties, 
and  decreed  that  the  10  years'  former  pos- 
session by  Obereln  had  been  an  unlawful 
possession.  If  he  afterwards  continued.  It 
must  be  as  a  new  possession,  and  dating 
from  the  rendition  of  this  decree.  When  the 
prosent  bill  was  filed,  then,  appellants  will 
not  be  given  a  credit  of  time  on  the  statute 
of  limitations  which  extends  back  of  that  de- 
cree, and  it  was  not  error  In  the  circuit  court 
to  so  hold,  and  to  overrule  appellants*  ex- 
ceptions to  the  master's  report  bearing  on 
that  question. 

It  is  contended  by  appellants  that  the  de- 
cree of  1875  was  void,  and  not  effective 
against  them,  for  the  reason  that  the  bill,  was 
one  filed  under  the  burnt  record-  act,  and 
that  no  such  publication  was  made  as  re- 
quired by  that  act  By  the  decree  of  1875 
John  Obereln  was  found  to  have  no  interest 
In  this  land.  He  was  enjoined  from  claiming 
any  title,  and  ordered  to  deliver  possession. 
The  bill  of  1875  only  sought  the  enforcement 
of  that  decree  so  far  as  he  was  concerned.  It 
is  not  now  claimed  tbat  the  conditions  had  at 
that  time  changed,  or  that  he  had  acquired 
any  other  Interest.  The  merits  of  the  cause 
then  demanded  the  enforcement  of  the  decre& 
He  was  made  a  party  in  1875,  personally 
served  with  process,  his  appearance  entered, 
and  au  opportunity  given  htm  to  show  cause. 
If  any,  why  the  decree  of  1805  should  not  be 
effective.  It  was  found  that  he  still  had  no 
rights.  The  court  had  Jurisdiction  over  him 
and  the  subject-matter,  and  the  decree  was 
binding  on  him.  The  bill  could  have  been 
maintained  and  a  decree  rendered  irrespec- 
tive of  the  burnt  record  act  "A  bill  to  carry 
a  decree  Into  execution  is  proper,  where,  after 
a  decree  has  been  pronounced,  It  has  happen- 
ed that,  owing  to  some  neglect  of  the  parties 
to  proceed  upon  the  decree,  their  rights  have 
become  so  embarrassed  by  subsequent  events 
that  no  ordinary  process  of  the  court  upon  the 
first  decree  will  serve,  and  It  is  therefore 
necessary  to  have  another  decree  of  the  court 
to  ascertain  and  enforce  them.**  Story,  Eq. 


PL  I  429;  Danlen.  Oh.  Praa  p.  1608,  I  7; 
Adams,  Eq.  p.  415.  While  It  is  true  that  pro- 
ceedings under  the  burnt  record  act,  being 
purely  statutory,  must  be  strictly  complied 
with,  the  objection  made  by  appellants  to  want 
of  publication  is  without  merit,  toe  the  reasons 
above  stated. 

Objection  Is  also  made,  by  the  ninth  exc^ 
tlon  of  appellants,  to  that  imrt  of  the  master's 
report,  adopted  by  the  decree,  which  finds 
tbat  appellee  Is  entitled  to  a  writ  of  posses- 
sion under  the  decree  of  1875  granting  Cowles 
the  right  of  possession.  The  court  having 
found  and  decreed  ownership^  possession  was 
an  Incident  thereto,  and  was  properly  decreed. 
It  Is  the  duty  of  a  coiu*t  of  equity,  having  ac- 
quired jurisdiction  of  a  cause,  to  grant  com* 
plete  relief,  and  do  justice  between  the  par- 
ties Aldrlch  V.  Sharp,  3  Scam.  261;  City 
of  Peoria  V.  Johnston,  56  IlL  45;  Leach  v. 
Thomas,  27  IIL  457;  Freeman  v.  Freeman,  66 
111.  53;  O'Brian  v.  Fry,  82  IIL  lt74.  "The 
power  to  effectuate  its  decree  Is  Inherent  in 
the  nature  of  a  court  of  equity.  Possession 
is  one  of  the  elements  which  is  necessarily 
involved  in  the  ownership  of  real  estate. 
When  a  court  of  equity  finds  the  petitioner 
to  be  the  owner  In  fee  of  the  premises.  It  Is 
not  obliged  to  send  him  to  a  court  of  law  to 
get  possession  which  It  has  decided  he  is  en- 
titled to."  Harding  V.  FuUer,  141  lU.  308,  SO 
N.  E.  1055. 

The  foregoing  discussion  necessarily  leads 
to  the  conclusion  that  there  was  no  error  Jn 
the  decree  of  the  circuit  coart,  and  It  Is  ac- 
cwdlogly  aflOrmed.  Afilnned. 

PAKSON  et  at  t.  HUTCHINS. 
(Supreme  Court  of  Illinois.    Nov.  8,  1896.) 
Appbal — Rkvibw. 
Where  no  prwositiooB  of  law  to  be  held 
as  law  in  the  decision  of  the  case  were  sabmit- 
ted  to  the  trial  court,  as  required  by  Prac.  Act 
S  42,  relating  to  trials  before  the  court  without 
a  jury^  qnestions  as  to  the  form  of  the  action, 
necessity  of  a  demand  Itefore  the  action  was 
commenced,  or  as  to  whether  plaintiff  was  en- 
titled in  law  or  faet  to  recover,  cannot  be  rei 
Tiew^ 

Appeal  from  appellate  court,  Eirst  dl^ 
trict 

Action  by  Oscar  B.  Hntehlns  against  John 
Farson  and  others.  From  a  Judgment  of 
the  appellate  court  (62  IIL  App.  439)  affirm- 
ing a  Judgment  for  plaintiff,  defendants  gih 
peal.  Affirmed. 

This  Is  an  appeal  from  a  Judgment  of  the 
appellate  court  affirming  a  judgment  of  the 
circuit  court  of  Cooli  county  In  favor  of  ap- 
pellee against  appellants.  The  case  is  sub- 
mitted here  on  the  briefs  and  arguments 
filed  in  the  appellate  court.  Counsel  for  ap< 
pellants  state  the  case,  and  the  grounds  up- 
on which  they  rely  for  a  reversal  of  the 
judgment  below,  as  follows:  "This  is  an 
assumpsit  suit,  brought  by  appellee  to  re- 
cover under  the  common  connts  upon  a  claim 
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tor  money  had  and  received.  Appellants* 
firm  was  the  depository  ot  a  certain  real- 
estate  contract  and  ¥1,000  In  earnest  money 
connected  with  the  sale  of  land.  The  con- 
tract Itself  provides  that  the  earnest  money 
shall  l>e  held  by  appellants  for  the  mutual 
benefit  of  the  parties  thereto.  About  a 
month  after  the  expiration  of  the  time  stip- 
ulated In  the  contract  for  Its  fulfillment,  ap- 
pellants turned  over  the  contract  and  earnest 
money  to  the  vendor,  Thomas  W.  Sprague. 
Appellee  claims  that  the  money  should  have 
been  returned  to  him,  and  brought  suit  In 
assumpsit  against  appellants,  together  with 
Sprague,  seeking  to  recover  the  said  earnest 
money.  Upon  the  trial  below,  and  after 
bearing  of  all  the  evidence,  appellee  dis- 
missed proceedings  against  the  vendor, 
Sprague,  and  prosecuted  his  suit  against  ap- 
pellants. Jury  was  waived  by  parties,  and  a 
finding  and  Judgment  rendered  against  ap- 
pellants for  the  sum  of  $1,214.50,  being  the 
amount  of  earnest  money  and  interest. 
From  this  finding  and  judgment,  appellants 
have  appealed  to  this  court.  The  conten- 
tion of  appellants,  and  reasons  for  the  re- 
versal of  said  Judgments,  are:  First.  The 
action  is  Improperly  brought  against  them; 
that  appellants  are  not  liable  In  assumpsit 
upon  the  common  counts.  Second.  No  de- 
mand ts  shown  to  have  been  made  by  ap- 
pellee before  the  commencement  of  the  suit 
Third.  Appellee  is  not  entitled,  In  law  or 
fact,  to  the  return  of  the  earnest  money. 
Therefore  the  finding  of  the  court  below  was 
contrary  to  the  law  and  evidence." 

Mann,  Bayes  &  Miller,  for  appellants.  J. 
S.  Huey,  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  The 
errors  relied  upon.  It  will  be  seen,  raise  no 
questidns  of  law  upon  the  admission  or  ex- 
clusion of  evidence.  They  each  proceed  up- 
on the  theory  that  upon  l^e  facts  proved  no 
cause  of  action  is  shown.  No  written  prtfpo- 
sitlons  to  be  held  as  law  In  the  decision  of 
the  case  were  submitted  to  the  trial  court, 
as  provided  by  section  42  of  the  practice  act, 
relating  to  the  trial  of  causes  before  the 
court  without  a  Jury.  The  record  thei"efore 
does  not  contain  the  questions  of  law  at- 
tempted to  be  raised  for  our  decision  here. 
Hardy  v.  Rapp,  112  III.  359;  Merrlmac  Paper 
Co.  V.  lUlnols  Trust  &  Sav.  Bank,  129  HI.  296, 
21  N.  E.  787;  St  Louis  &  C.  R.  Co.  v.  East 
St  Louis  &  O.  Ry.  Co.,  139  III.  401,  28  N. 
B.  1088;  Crean  v.  Hourlgan,  158  111.  301,  41 
N.  E.  880,  and  cases  cited.  The  Judgment 
of  the  appellate  court  will  accordingly  be 
affirmed. 


(163  111.  U7) 

PRINCE  V.  DD  PUT. 
(Supreme  Court  of  Illinois.    Nov.  9,  1896.) 
Quieting  Title — Sdffioibnot  of  Evidence. 
1.  Where  a  deed  to  land  is  procured  from 
the  owner  by  fraud,  and  he  thereafter  conveys 


(IIL 

the  some  land  to  another  grantee,  such  second 
grantee  can  file  a  bill  to  set  aside  the  first  deed 
for  fraud. 

2.  An  owner  of  land,  reedding  In  a  f6reign 
state,  intmsted  to  his  agent  the  duty  of  inves- 
tigating the  value  and  the  title  to  such  land. 
The  agent  concealed  information  which  would 
have  been  of  value  to  his  principal,  and  in- 
duced his  principal  to  convey  the  land  to  him 
for  an  inadequate  consideration.  Sdd,  that 
an  action  would  lie  by  the  principal  or  his  gran- 
tee to  set  aside  such  deed  for  fraud. 

Appeal  from  circuit  court  Cook  county;  M. 
F.  Tuley,  Judge. 

Action  by  George  A.  Dn  Puy  against  Earl 
H.  Prince  to  set  aside  and  cancel,  as  a  cloud 
on  plaintiff's  title  to  a  certain  lot  a  deed 
made  by  one  Luther  B.  Johnson  to  defend- 
ant From  a  Judgment  In  favor  of  complain- 
ant defendant  appeals.  Affirmed. 

The  appellee,  Du  Puy,  filed  his  blU  In  eq- 
uity against  appellant  Prince,  to  set  aside 
and  cancel,  as  a  cloud  upon  his  title  to  a 
certain  lot  in  Hinckley's  sulnlivislon,  In  Chi- 
cago, a  certain  deed  of  conveyance  made  to 
Prince  by  Luther  B.  Johnson.  The  trial 
court  decreed  as  prayed  in  the  bill,  and 
Prince  appealed.  Both  parties  claim  title 
from  Johnson.  The  lot  had  been  conveyed 
many  years  before  to  Johnson's  father,  and 
Johnson  derived  his  title  by  descent  as  the 
only  heir.  The  property  has  been  sold  many 
times  for  unpaid  taxes  and  assessments,  and 
was  incumbered  by  four  or  more  tax  titles, 
and  for  taxes  for  many  years.  Johnson  had 
very  little.  If  any,  knowledge  as  to  the  situa- 
tion or  value  of  the  lot  or  as  to  whether  or 
not  he  had  any  valuable  interest  in  it  John- 
son lived  in  the  state  of  Vermont;  Prince 
and  Du  Puy,  in  Chicago.  In  May,  1892,  Du 
Puy  wrote  to  Johnson  to  the  effect  that  If 
he  wished  to  sell  his  remaining  interest  in 
the  property,  he  would  buy,  for  a  small  sum, 
and  later,  early  In  the  month  of  June,  after 
some  correspondence,  wrote  offering  him  $50 
for  a  conveyance,  but  received  no  reply.  On 
June  29th  Du  Puy  again  wrote  to  Johnson 
that  he  expected  to  leave  Chicago  either  on 
July  9th  or  the  16th,  and  requested  an  early 
reply,  and  Inclosed  draft  of  a  deed  of  the 
property,  requesting  that  It  be  executed  and 
returned  to  him  if  Johnson  decided  to  ac- 
cept his  proposition,  and  that  he  did  not  care 
to  purchase  unless  he  did  so  before  bis  de- 
parture. In  the  interval  upon  receiving  Dn 
Puy's  proposition  to  pay  $50  for  his  interest 
on  June  8,  1892,  Johnson  wrote  to  Prince, 
who  was  then  engaged  in  the  business  of  a 
real-estate  agent  in  Chicago,  that  he  had  re- 
ceived an  offer  of  $50  for  his  Interest  In  the 
property;  that  whatever  could  be  realized 
from  it  would  go  to  his  father's  creditors, 
but  he  was  anxious  to  receive  as  much  as 
possible,— and  further  wrote:  "I  should  like 
to  find  out  whether  the  offer  I  mentioned  Is 
the  equivalent  of  the  value  of  the  interest. 
Would  you  be  willing  to  look  the  matter  up, 
with  the  understanding  that  If  you  are  the 
means  of  bringing  a  greater  price  than  $50, 
you  should  be  paid,  otherwise  not?   I  am 
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directed  to  you  by  Mr.  Piumley,  the  admin- 
istrator, who  says  it  would  not  be  advisable 
to  Incur  charges  in  looking  up  this  matter 
unless  there  was  a  strong  probability  of  In- 
creased returns.  If  yon  are  willing  to  un- 
dertake the  matter,  I  will  give  you  more  defi- 
nite outline  of  the  case."  Three  days  later 
Prince  replied  by  letter  to  Johnson  that,  up- 
on receiving  a  description  of  the  property, 
he  would  look  it  up  and  see  what  there  was 
In  It,  and  let  Johnson  know,  and  asked  for 
plat,  and  partlcnlars  of  his  father's  death,  his 
age,  etc.  Under  date  of  June  17th,  John- 
son replied  to  Prince  that  he  had  no  plat, 
and  could  not  accurately  describe  the  prop- 
erty, but  that  It  fronted  on  West  Center  ave- 
nue, near  Flfty-PIrst  street;  that  Albert  D. 
Bingham  and  wife  conveyed  the  lot  to  his 
father,  James  N.  Johnson,  by  warranty  deed, 
recorded  In  December,  1873  (InformatlMi  that 
Du  Puy  had  given  him),— and  further  wrote: 
"If  you  require  the  actual  location  of  the  lot 
by  data  giving  range,  section,  etc.,  I  can 
probably  furnish  It,  by  corresponding  with 
the  prospective  purchaser.  Father  died  Feb. 
1,  1890.  1  am  22  years  old;  no  brothers  or 
Asters.  My  opinion  is,  there  is  some  vaiue  to 
my  interest  In  this  property,  else  the  party 
mnVIng  me  the  offer  would  not  do  so.  Donbt- 
less,  be  has  not  appraised  its  value  In  my 
favor,  either.  Please  give  the  matter  early 
attention,  and  oblige."  Prince  testified  that 
he  was  unable  to  give  the  matter  special  at- 
tention until  about  June  2t>th,  on  account  of 
the  sickness  and  death  of  his  partner;  but 
on  the  last-named  date  he  wrote  to  Johnson 
that  he  was  unable  to  locate  the  property 
from  the  description  given,  and*that,  if  John- 
son could  not  give  him  an  accurate  descrip- 
tion, he  would  better  refer  him  to  the  party 
proposing  to  purchase  it,  so  that  he  could  lo- 
cate it  and  look  It  up,  and  find  out  about  It 
On  July  2d  Johnson  wrote  Prince  as  follows: 
"Yours  received.  It  is  now  too  late  to  do 
anything  about  looking  up  the  lot's  title,  lo- 
cation, or  value.  Inclosed  find  a  quitclaim 
deed,  signed,  ready  for  delivery  to  the  pur- 
chaser, G.  A.  Du  Puy,  R.  41,  City  Hall,  Chi- 
cago. Please  collect  the  $50.00,  hand  oyer 
the  deed,  and  remit  me  the  proceeds  after 
deducting  your  charges.  As  Mr.  Du  Puy 
leaves  the  city  In  a  day  or  two,  I  beg  you 
to  act  upon  the  matter  at  once."  And  on 
July  11th  Prince  wrote  Johnson,  in  reply,  as 
follows:  "Your  letter  of  July  2nd  is  at  hand, 
and  contents  noted.  It  came  at  a  time  when 
I  was  very  busy,  as  my  partner,  E.  Y.  Foote, 
had  Just  died;  so  your  business  has  been 
neglected.  I  am  going  to  gamble  a  little.  I 
think,  if  it  is  worth  foO  to  Mr.  Du  Puy,  it 
ought  to  be  worth  nearly  that  to  me,  and  I 
do  not  care  to  have  you  lose  anything  by 
my  negligence.  Therefore  I  Inclose  you  a 
draft  for  $50.  Youraelf  and  wife  will  please 
sign  the  inclosed  deed,  and  have  it  acknowl- 
edged; and  please  have  a  certificate  of  the 
clerk  of  the  court,  of  the  genuineness  of  the 
notary's  stcnature,  attached  to  the  deed.  As 


soon  as  I  get  time  I  will  look  the  matter  up, 
and  find  out  whether  there  Is  anything  In  it 
for  me  or  not  I  think  the  party  having  the 
tax  title  will  certainly  be  willing  to  give  me 
900  to  get  a  dean  title.  If  you  will  do  as  I 
requested,  yon  will  greatly  oblige  me." 
Johnson  supposed  that  Du  Puy  had  left  the 
city,  and  that  the  trade  with  him  bad  fallen 
through,  and  accepted  the  $50  from  Prince, 
and  executed,  acknowledged,  and  sent  to 
him  a  deed,  as  requested.  He  afterwards 
learned  that  Dn  Puy  had  not  left  the  city 
at  that  time,  but  that  Prince  had  withheld 
from  Du  Pay  the  fact  that  he  had  Johnson's 
deed  for  delivery  to  him.  Johnson  thereupon 
demanded  a  reconveyance  from  Prince,  and 
offered  to  retnm  the  $50,  but  Prince  refus- 
ed to  comply  with  the  demand.  The  evi- 
dence also  tended  to  show  that  Du  Puy 
would  have  paid  a  larger  amount  for  the 
property,  rather  than  lose  It  and  that  Prince 
knew  that  fact,  but  concealed  it  from  John- 
son. Afterwards,  In  September,  1892,  John- 
son executed,  acknowledged,  and  delivered 
to  Du  Puy  a  quitclahn  deed  for  the  properly. 
Llnscott  who  at  the  time  of  the  transaction 
-nas  a  partner  of  Prince,  testified  that  Prince 
spoke  to  htm  about  the  Johnson  lot;  that  he 
went  with  Prince  to  the  county  building  In 
Chicago,  and  showed  talm  a  plat  of  the  sub- 
division, and  looked  up  with  him  the  names 
of  the  parties  who  held  tax  deeds;  that  this 
occurred  the  last  of  May  or  the  first  of  June; 
that,  before  he  made  the  oCFer  to  purchase  to 
Johnson,  be  (Prince)  went  and  examined  the 
property,  and  said  it  was  nice  property, 
and  was  worth  three  or  four  thousand  dol- 
lars, and  that  he  should  try  and  get  It  him- 
self, and  that  before  replying  to  Mr.  John- 
son, and  making  him  a  proposition,  he  would 
ascertain,  if  he  could,  how  much  It  would 
cost  to  buy  the  tax  certificates.  This  Is,  in 
part,  denied  by  Prince.  He  states  that  the 
conversation  he  had  with  Llnscott  was  after 
he  sent  the  draft  for  the  deed  to  himself. 

Willis  &  McCoy,  for  appellant  James  L. 
Clark,  for  appellee. 

GARTER,  J.  (after  stating  the  facts).  The 
evidence  In  this  case,  when  fully  and  fairly 
considered,  shows  that  while  appellant  was 
acting  as  the  agent  of  Johnson,  the  owner, 
charged  with  the  duty  which  he  bad  under- 
taken for  Johnson,  of  investigating  the  lo- 
cation, value,  and  condition  of  the  title  of 
the  lot  in  question,— matters  concerning 
which  Johnson,  who  lived  in  a  distant  state, 
knew  but  little,— he  (appellant)  concealed 
from  Johnson  information  In  the  premises 
which  be  had  obtained  in  the  course  of  his 
employment,  and  which  would  have  been  of 
value  to  Johnson  before  he  parted  with  his 
title,  and  Instead  of  reporting  to  Johnson 
information  which  he  had  tending  to  show 
that  Johnson's  Int^est  was  of  greater  value 
than  $50,  the  amount  which  Da  Puy  had 
ofTered,  and  that  Du  Puy  would  increase 
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the  amount  of  his  offer,  took  advantage  of 
the  knowledge  he  had  so  obtained,  and  pro- 
cured from  Johnson  a  conveyance  to  himself 
for  the  same  consideration.  In  other  words, 
the  agent  took  advantage  of  the  fiduciary 
relation  which  he  sustained  to  his  principal 
to  procure  for  himself  the  subject-matter  of 
the  agency.  This  the  law  will  not  tolerate. 
This  principle  Is  too  familiar  to  require  elab- 
oration, or  citation  of  authority  In  Its  sup- 
port After  learning  the  facts,  Johnson  de- 
manded of  Prince  a  reconveyance,  and  of- 
fered to  return  the  consideration  received. 
Prince  refused.  Johnson  then  conveyed  the 
property  to  Du  Puy,  the  appellee,  who  filed 
the  bill.  It  Is  conceded  that  the  law  Is  that 
appellee  had  the  same  right  to  maintain  suit 
to  set  aside  the  deed  to  Prince  that  John- 
son had  before  he  conveyed  to  Du  Puy.  We 
have  no  doubt  that  Johnson  had  such  right, 
and  that  his  conveyance  of  the  property  to 
Du  Puy  operated  aa  a  dlsafflrmance  of  the 
sale  and  conveyance  to  Prince,  and  that  Du 
Pay's  bill  was  properly  brought.  Norton  v. 
Tuttle,  60  HI.  136;  1  Perry,  Trusts,  fi  169; 
Lantry  v.  Lantry,  51  111.  469-465;  Weaver 
V.  Fisher,  110  111.  154;  Davis  v.  Hamlin,  108 
lU.  49;  Whitney  v.  Roberts,  22  lU.  3S3; 
Smith  V.  Wright,  40  HI.  408;  Chit.  Oont.  p. 
527;  Choteau  v.  Jones,  11  111.  300.  No  other 
point  of  Importance  is  made  In  the  case. 
Counsel  for  appellant  endeavor,  In  elaborate 
arguments,  to  make  it  appear  that  he  vio- 
lated no  duty  to  bis  principal  In  obtaining 
the  conveyance  to  himself  at  the  same  price 
Du  Puy  was  to  pay,  after  Johnson  had  con- 
cluded to  sell  to  Du  Puy,  and  had  executed 
and  sent  to  him  (Prince)  the  deed,  with  in- 
structions to  deliver  to  Du  Puy  and  collect 
the  consideration.  In  this  we  cannot  ^ree 
with  counsel.  Johnson,  having  received  no 
information  from  Prince,  his  agent,  and  fear- 
ing that  by  delay  he  would  lose  the  sale  to 
Du  Puy,  made  ihe  deed,  and  sent  It  to  his 
agent,  with  instmctloDS  to  deUver,but  did  not 
notify  Du  Puy,  or  otherwise  accept  his  offer. 
Let  It  be  conceded,  as  contended  by  counsel, 
that  this  was  not  a  delivery  of  the  deed  to 
Du  Puy,  or  to  a  third  person  for  his  benefit; 
that,  In  the  hands  of  Prince,  Johnson's  agent, 
it  was  still  In  the  hands  of  Johnson.  Still, 
if  Prince  withheld  the  deed  from  Du  Puy  be- 
cause of  Information  which  he  bad  of  the  lot 
and  its  value,  and  which  he  knew  Johnson,  his 
principal,  did  not  have,  his  duty  was  to  make 
use  of  it  for  Johnson's,  and  not  for  his  own, 
benefit;  to  advise  Johnson  as  fully  as  he 
knew,  and,  in  the  light  of  such  Information, 
enable  Johnson  to  still  deal  with  the  prop- 
erty to  his  own  best  advantage. 

We  have  not  thought  It  necessary  to  con- 
sider whether,  from  the  evidence.  Prince 
owed  any  duty  to  Du  Puy  in  respect  to  de- 
livering him  the  deed  as  Instructed  by  John- 
Bon.  The  bill  is  framed  on  the  other  theory, 
—the  theory  above  mentioned,— and  is,  we 
think,  fully  sustained  by  the  evidence.  It 
is  conceded  that.  It  tbe  decree  la  proper  on 


this  branch  of  the  case,  it  Is  also  proi»*a-  so 
far  as  the  tax  titles  are  concerned.  We  are 
satisfied  that  the  case  was  correctly  decid- 
ed by  the  learned  chancellor  of  the  circuit 
court,  and  the  decree  wUl  be  affirmed.  De- 
cree affirmed. 


(163  in.  635) 

HUGHES  et  at  V.  CITY  OF  MOMBNCB). 
(No.  87.) 

(Supreme  Court  of  lUinois.    Not.  9.  1896.) 

ASSBBSIIBNTB  FOB  LOCAI.  iMPBOVBMBHTa— VaLIDITT 

— L&Tixa  Watke  Uaiks— Assbssmbxt  or  Bsira- 
riTS  —  EviDB!(OB  —  Appbal  — Bill  or  Exoap- 

TIOS8. 

1.  An  ordinance  authorizing  the  construction 
of  a  system  of  waterworks  by  a  city  provided 
that  so  much  of  the  improvement  as  related  to 
the  laying  of  water  mams  and  the'  appartenan- 
ces  thereto,  bnt  not  Including  hydrants,  reser- 
voir, or  pampiDg  statloD,  shonld  be  paid  for  by 
special  asBesBment.  Held,  that  the  improve- 
ment contemplated  was  a  local  Improvement, 
within  the  statute  allowing  special  assesBments 
for  local  impTOTements. 

2.  An  ordinance  authorizinfj  the  construction 
of  waterworks  by  a  city  provided  that  so  much 
of  the  improvement  as  related  to  the  laying  and 
construction  of  water 'mains  and  the  appur* 
tennnces  thereto,  but  not  iAclnding  hydrants, 
reserrolr,  or  pomping  station,  should  be  paid  for 
by  special  assessment  on  the  property  benefit- 
ed, tne  coat  of  the  reservoir,  etc.,  to  be  defray- 
ed by  general  taxation,  add,  that  the  ordi- 
nance cannot  be  construed  aa  providing  for  two 
Improvements,  but  merely  for  one  Improvement, 
the  cost  of  different  parts  of  which  should  be 
defrayed  in  different  ways. 

8.  The  ordinance  was  not  objectionable  for 
the  reason  that  it  provided  for  the  laying  of 
mains  on  certain  streets  on  which  a  private 
water  company  had  already^  laid  mains. 

4.  Upon  the  hearing  of  objections  to  a  special 
assessment  levied  upon  lots  benefited  by  a  lo- 
cal improvement,  the  objectors  can  show,  for 
the  purpose  of  reducing  their  assessments,  that 
lots  not  assessed  were  specially  benefited  by 
the  improvement. 

5.  On  the  hearing  of  objections  to  a  spedal 
assessment  on  the  ground  that  lots  belonging 
to  the  objectors  were  assessed  more  than  they 
were  benefited,  after  verdict,  and  the  denial 
of  a  motion  for  new  trial,  the  objectors  offered 
to  show  that  other  propGrty  not  assessed  was 
specially  benefited.  Held,  that  it  was  not  error 
to  refuse  leave  to  introduce  snch  evidence. 

6.  An  objection  on  appeal  that  the  bill  of  ex- 
ceptlonB  was  not  properly  sealed  by  the  judge 
is  made  too  late  u  not  raised  before  the  case 
was  taken. 

Appeal  from  Kankakee  county  court;  John 

Small,  Judge. 

Action  by  Stephen  Hughes  and  othem 
against  the  city  of  Momence  to  set  aside  a 
special  assessment.  From  a  judgment  for  de- 
fendant the  plaintiffs  appeal.  Affirmed. 

W.  H.  Hunter  and  B.  F.  Gray,  for  appd- 
lanta.  Paddodc  &  Cooper  and  E.  Eldredge, 
forappeDee.  - 

PHILLIPS,  J.  The  city  council  of  the  dty 
of  Momence  adopted  an  ordinance,  the  first 
and  ninth  sections  of  which  are  as  follows: 

"Section  1.  That  a  system  of  waterworks  in- 
cluding supply  mains,  a  standing  reservoir  and 
a  submerged  reservoir,  distribution  mains,  fire 
bydxanls  and  the  necemniy  apportenanoes  and 
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sppendftges  tbereto  be  ballt  and  constructed  In 
the  <Atj  ot  Momence,  Kankakee  county,  nu- 
and  Tidnlty  thereof  aa  lierelnafter  pro- 
Tided." 

"See.  9.  Tliat  so  much  of  aald  Improvement 
W  shall  relate  and  refer  to  the  laying  and  con- 
itmctton  of  the  water  mains,  and  the  appur- 
tenances thereto,  not  Including  hydrants,  res- 
ervoir and  pomping  station,  but  meaning  and 
Intending  to  Inclnde  mains  and  such  things  as 
■re  properly  a  part  of  mains  aud  go  to  cooBtd- 
tote  mains  const rncted,  aball  be  made,  and 
the  cost  thereof  paid  for  by  a  special  assess- 
ment to  be  levied  upon  the  property  benefited 
thereby,  to  the  amount  that  the  same  may  be 
legally  assessed  therefor  <and  the  remalndCT 
ot  such  cost  shall  be  paid  by  general  taxation) 
In  accordance  with  article  nine  of  an  act  of 
the  general  assembly  of  the  state  of  Illinois, 
entitled  'An  act  to  provide  for  the  Incorpora- 
Hon  of  cities  and  villages,'  approved  10th  day 
of  April.  1872." 

The  commlssloneES  appointed  to  make  an 
eatiniftte  of  cost  of  the  lm[»oTemait  in  laying 
mains  and  of  making  the  assessment  made  the 
estimate  at  $24,400;  aud  of  this  sum  the 
amount  assessed  against  lota  and  blocks  was 
$24,25Q.f>8,  and  to  be  paid  1^  the  city,  3144.42. 
This  does  not  Include  cost  of  reservoir  and 
Btandplpe,  etc.  A  petition  was  then  filed  In 
the  county  court  for  the  appointment  of  com- 
missioners to  make  assessment  of  the  same 
upon  the  property  benefited,  etc.,  which  was 
done,  and  npon  a  return  of  the  assessment 
roll  objections  were  filed  by  various  ownm  of 
lots  and  blocks.  By  thrae  objections  It  is  In* 
■Isted  the  ordinance  Is  void,  and  the  city  coun- 
cil had  no  authority  to  make  the  proposed  as- 
sessment, as  it  was  not  a  local  Improvement; 
that  two  assessments  are  made  on  the  same 
property;  that  the  proposed  Improvement  la 
on  streets  where  water  mains  already  exist; 
that  It  Is  a  general  public  Improvement,  and 
not  a  local  one;  that  the  assessment  is  not 
levied  In  proportion  to  benefits;  that  the  as- 
sessment Is  made  for  a  part  of  the  proposed 
Improvement,  without  any  provision  being 
made  for  the  payment  of  that  part  not  special- 
ly assessed;  and  that  objectors'  property  would 
not  be  benefited  equal  to  the  assessment  made. 
These  objections  were  overruled,  except  as 
to  that  which  was  based  on  the  objection  that 
appellants'  property  would  not  be  ttenefited 
by  the  proposed  improvement  equal  to  the  as- 
sessment made.  The  overruling  ot  these  ob- 
jections presents  tbe  first  question  raised  on 
the  record. 

The  ordinance  In  this  case  fnlly  states  the 
nature  of  the  proposed  Improvement,  Its  char- 
acter, locality,  and  description,  and  the  part  to 
be  paid  by  special  assessment  and  by  general 
taxation.  It  is  urged  that  this  is  not  a  local 
Improvement  under  this  ordinance,  for  which 
a  special  assessment  should  be  made;  and 
counsel  rely  on  Tillage  of  Morgan  Park  v. 
WIswaU,  155  HI.  262,  40  N.  H.  611,  and  VU- 
lage  of  Blue  Island  v.  Barnes,  155  IlL  398,  40 
V.  &  eiSk  u  estabUsbing  tbat  rul&   In  those 


cases  U  was  held  tbe  construction  of  tiie  water> 
works  such  as  the  wells  to  furnish  a  suppl7 
of  wator  was  not  a  local  Improvement  The 
cost  of  constructing  a  reservoir,  of  sinking  a 
well,  the  erection  of  a  standpipe  and  the  pump- 
ing works  and  bnlldlngs  for  the  same,  are  not 
local  Improvements,  but  of  general  utlli^  to 
tbe  Inhabitants,  and  must  be  paid  for  by  gen* 
eral  taxation.  The  laying  of  pipes  for  the 
conveyance  of  water  along  a  particular  street 
or  streets  Is  local  to  that  particular  street, 
and  of  special  benefit,  and  Is  a  local  improve- 
ment, and  may  be  paid  for  by  special  assess- 
ment or  special  taxation.  The  objection  that 
two  Improvanents  were  to  t>e  made  under  the 
ordinance  is  not  weU  taken.  The  ordinance 
provides  for  one  Improvement,  and  the  costs 
of  certain  parts  of  ttiat  Improvement  shall  be 
paid  for  general  taxation  and  certain  othw 
parts  by  special  assessment.  That  part  of  the 
general  Improvement,  such  as  the  leservoln^ 
etc,  could  only  be  paid  for  by  general  taxa> 
tlon,  and  the  fact  that  the  ordinance  so  pro- 
vided, and  at  the  same  time  provided  that  cer- 
tain other  parts  should  be  paid  for  by  special 
assessment  where  there  were  special  benefits 
to  property,  constitutes  no  vaJId  objection  to 
tbe  OTdlnance.  Qalesburg  v.  Searles,  114  111. 
217,  29  N.  B.  686.  That  there  are  certain 
streets  on  which  water  pipes  already  exists 
being  those  of  a  private  company,  catmot  con- 
stitute an  objection  fatal  to  this  ordinance. 
The  right  to  provide  for  tbe  Improvonent  Is  In 
the  city  council,  and  Its  necessity  and  char 
acter  Is  solely  for  that  body,  unless  manifestly 
unreasonable.  Chicago,  B.  &  Q.  B.  Ca  v. 
City  of  Qnihcy,  139  lU.  355,  28  N.  B.  1069; 
Pike  V.  City  of  Chicago,  156  DL  656,  40  N.  H. 
667;  Cram  v.  City  of  Chicago,  138  lU.  506,  28 
N.  E.  757.  A  private  company  may  have  cer- 
tain mains  laid,  and  refuse  to  extend  them 
to  other  parts  of  the  dty.  "nie  city  mlghl 
provide  for  laying  mains  on  the  same  street! 
where  those  were  already  existing,  and  It 
might  be  necessary  to  do  so  to  make  any 
available.  The  fsct  that  the  dty  has  not 
provided  means  to  pay  that  to  be  paid  other 
than  by  special  assessment  constitutes  no  de- 
fense to  the  adoption  of  the  ordinance,  and  tha 
levy  and  collection  of  the  special  assessment 
People  V.  Green,  158  IlL  594,  42  N.  B.  163. 

There  was  no  error  in  overruling  the  objec- 
tions. The  only  question  for  trial  before  the 
jury  was  whether  tbe  land  of  the  objectors 
was  assessed  more  than  It  was  benefited,  or 
more  than  Its  proportionate  share  of  the  pro- 
posed assessment.  Jones  v.  Town  of  Lake 
View,  151  lU.  663,  88  N.  B.  688.  The  objects 
ors,  for  the  purpose  of  lessening  and  reducing 
the  amount  assessed  against  them,  would  have 
a  right  to  show  that  other  property  not  as- 
sessed was  specially  benefit^;  but  that  would 
be  evidence  for  the  jury.  In  this  case,  after 
the  verdict  and  overruling  motion  for  a  new 
trial,  tbe  objectors  offered  evidence  of  that 
character  for  the  court.  This  was  not  proper 
at  tbat  time,  and  It  was  not  error  to  deny  tbs 
motion  for  leave  to  Introduce  that  evidence. 
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It  is  objected  that  the  hlU  of  exceptions  la 
not  sealed  by  the  judge.  It  appears  to  be  sign- 
ed- but  no  scrawl  la  attached  as  a  seal.  This 
objection  Is  purely  technical,  and,  if  made  be- 
fore the  case  was  taken,  it  would  have  been 
uecessary  to  conrect  It  In  that  regard.  It 
comes  too  late  to  make  that  objection  in  the 
briefs  on  the  case  as  tak^.  We  find  no  error 
In  the  record,  and  the  Judgment  is  affirmed. 
Affirmed. 


(164  111.  16) 

HUGHES  et  al.  t.  CITT  OF  MOMENGE. 
(No.  88.) 

(Supreme  Court  of  IllinoiB.    Not.  9,  1896.) 

Public  Improvbmen-tb  —  Special  Assessmbsts— 
Watbrwokks. 
A  city  expreBslj  authorized  to  levy  and 
collect  a'  general  tax  for  the  construction  of 
waterworks  cannot  make  a  special  assessment 
to  pay  for  the  fltandpipe,  reservoir,  and  pump- 
ing apparatus,  since  these  do  not  constitute  a 
"local  improvement,"  for  which  alone  a  special 
assessment  is  proper. 

Appeal  from  Kankakee  county  court;  John 
Small,  Judge. 

Petition  by  the  city  of  Momence  for  con- 
firmation of  a  special  assessment.  Stephen 
Hughes  and  others  filed  objections,  which 
were  overruled,  and  said  objectors  appeal. 
Reversed. 

W.  R.  Hunter  and  B.  F.  Gray,  for  appel- 
lants. Paddock  &  Cooper  and  £.  Eldredge, 
for  appellee. 

PHILLIPS,  J.  This  Is  an  ai^eal  from  an 
order  confirming  a  special  assessment.  Aft- 
er the  adoption  of  the  (»'dtnance  under  which 
a  special  assessment  was  made  for  laying 
mains,  etc.,  as  affirmed  In  Hughes  v.  City  of 
Momence  (not  officially  reported)  45  N.  E. 
300,  another  ordinance  was  passed  by  the 
dty  council  on  the  same  day  the  former  or- 
dinance was  adopted,  the  first  and  seccmd 
sections  of  which  are  as  follows: 

"Section  1.  Be  It  ordained  by  the  city  coun- 
cil of  Momence  that  so  much  of  the  local 
Improvements  In  a  certain  ordinance  con- 
templated this  day  passed,  of  the  following 
title:  'An  ordinance  providing  for  the  con- 
struction of  a  system  of  water  works  and 
water  mains  and  hydrants,  to  be  construct- 
ed, laid  and  set  in  certain  streets  and  parts 
of  ati-eets  In  the  city  of  Momence,  Kankakee 
county,  Illinois,  and  through  other  lands  in 
said  city,  and  for  the  construction  of  a  stand- 
ing reservoir,  and  a  reservoir  excavated  be- 
neath the  ground,  or  submerged  reservoir, 
on  certain  lands  In  the  following  ordinance 
mentioned,  said  water  mains,  hydrants,  res- 
ervoirs and  other  work  to  form  a  connected 
system  of  water  works  for  satd  dty,  for  the 
use  of  said  city,  for  the  purposes  of  fire  pro- 
tection, and  tor  the  use  of  the  hibahltants 
of  said  city,  as  a  means  of  furnishing  to  the 
inhabitants  thereof  water;  the  whole  to 
form  a  complete  and  connected  system  of 
water  works.'  As  relates  to  the  constmctlon 


of  hydrants  and  reservoirs,  the  attachmraits 
and  appurtenances  thereto,  which  form  a 
part  of  the  said  hydrants  and  reservoirs  shall 
be  made  and  the  cost  thereof  paid  tcx  by 
special  ass^sment  to  be  levied  upon  the 
property  benefited  thereby  to  the  amount 
that  the  same  may  be  legally  assessed  there- 
for, and  the  remainder  of  such  cost  to  be 
paid  by  general  taxation.  In  accordance  with 
article  9  of  an  act  of  the  general  assembly 
of  the  state  of  Illinois  raititled  'An  act  to 
provide  for  the  Incorporation  of  dties  and 
villages,'  approved  the  10th  day  of  April, 
1872,  and  the  acts  amendatory  thereof. 

"Sec.  2.  That  the  total  amount  of  said  spe- 
cial assessment  shall  be  divided  Into  seven 
Installments,  the  first  of  wlilch  shall  be  one* 
seventh  of  the  entire  cost  of  said  improve- 
ment, estimated  as  herein  provided,  plus  a 
fractional  amount  of  said  remaining  six- 
sevenths  of  said  cost  over  and  above  the 
.f;reate8t  number  of  even  hundred  dollars  in 
natd  remainder  divisible  by  six,  and  each  of 
irhe  remaining  six  Installments  shall  be  one- 
sixth  of  the  residue  after  deducting  the  said 
first  Installment.  The  first  of  the  said  seven 
installments  shall  be  due  and  payable  on 
and  after  the  confirmation  of  said  assess- 
ment; the  second  Installmoit  In  one  year; 
the  third  in  two  years;  the  fourth  In  three 
years;  the  fifth  in  four  years;  the  sixth  In 
five  years;  the  seventh  in  six  years,"  etc. 

By  the  provisions  of  this  second  ordinance- 
it  was  sought  to  provide  by  a  special  assess- 
ment for  the  payment  for  the  Construction  of 
staudpipe,  reservoirs,  pumping  wtx-ks,  and 
attachments  and  appurtenances  thereto, 
which  by  section  9  of  the  ordinance,  the  ti- 
tle of  which  is  embraced  In  section  1  above, 
was  to  be  paid  for  by  general  taxation  on 
property  within  the  dty.  We  held,  in  the 
case  above  cited,  that  the  laying  of  mains,  etc., 
was  a  local  Improvement,  which  would  be 
provided  by  ordinance  to  be  paid  for  by  spe- 
cial assessment,  etc.  The  ordinance  In  this 
case  having  been  passed  and  a  petltim  filed 
for  a  confirmation  of  the  assessment,  cer- 
tain lot  owners  appeared,  and  filed  objec- 
tions. For  the  purpose  of  this  case  we  need 
refer  to  but  the  twelfth  and  thlrteaith,. 
which  are:  "(12)  This  proceeding  Is  vold^ 
because  It  is  a  general  public  Improvement, 
for  the  benefit  of  all  the  property  in  said 
city  of  Momence,  both  real  and  personal; 
and  real  property  cannot  be  assessed  for  au 
Improvement  which  benefits  personal  prop- 
erty as  well,  without  assessing  the  benefits 
against  such  personal  property,  which,  un- 
der the  law,  cannot  be  done.  (13)  A  general 
public  Improvement  of  this  character  can  be 
made  and  paid  for  by  general  taxation  only, 
and  not  by  special  assessment."  The  objec- 
tions were  overruled,  to  which  exception  was- 
taken.  The  standpipe,  reservoir,  pumping 
works,  etc.,  of  a  system  of  waterworks  are 
In  no  sense  a  local  improvement,  and  there 
Is  no  authority  In  law  for  making  a  special 
assessment  on  the  prc^rty  of  appellants  tt* 
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pey  for  tbe  same.  The  city  Is  ei^reasly 
fflYen  power  to  levy  and  collect  a  general  tax 
for  the  c<Histrncti(Mi  of  waterworks,  and  Is 
prcAiUted  froni  making  a  special  assess- 
ment to  pay  for  the  same.  Village  of  Mor- 
gan Park  V.  WlswaU,  155  lU.  262,  40  N.  B. 
611;  Village  of  Bine  Island  t.  Eames,  155 
HI.  39S.  40  N.  B.  615.  The  objection  is  made 
that  the  UU  of  exertions  Is  not  sealed  by 
the  Jndgo.  What  la  said  In  Hughes  t.  City 
of  Uomence,  suprtt  apples  to  this  case.  The 
Judgment  ot  tbe  ooilnty  court  of  Eiuikakee 
ooun^  la  rerenKd. 


MBADOWCROPT  et  al.  v.  PEOPLE.t 

<Snpreme  Court  of  IlllnoU.    March  28,  1896.) 

CosBTiTmoNAL  Law  —  DcB  Frogbss  OP  TjAW  — 
Ba:(K  DlEFOSITORfl— TitTAI.  BT  JOBT— BaSKIKO— 

Rbcbitiko  DspoBtTS  ArrsB  Iiisolvbxot  —  Ik- 

DICTMBST. 

1.  Act  June  4,  1879,  making  It  crlmina]  for 
any  person  doing  a  banking  business,  or  officer 
of  any  bank,  to  receive  deposits,  knowing  that 
the  rank  Is  insolvent,  wfaerebj  the  deposit  is 
lost  to  the  d^ositor,  is  not  unconstitutional,  as 
a  depriyation  of  property  without  due  process 
of  law.  In  that  It  curtails  an  inherent  right  to 
contract. 

2.  Act  Jnne  4,  1879,  making  it  criminal  for 
any  person  doing  a  banking  business,  or  officer 
of  any  bank,  to  receire  a  deposit,  knowing  that 
the  bank  is  insolvent,  and  providing  that  the 
Hubneouent  failure  of  the  bank  within  30  days 
shall  be  prima  facie  evidence  of  an  intent  to 
defraud,  does  not  violate  the  constitutional  pro- 
vision that  the  right  of  trial  by  jury  shall  re- 
mflin  inviolate. 

3.  Nor  does  it  violate  the  constitutional  pro- 
vision that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law. 

4.  Under  Act  June  4,  1879,  mnkinff  it  crim- 
inal for  any  person  doins  a  banking  busiurss  to 
receive  deposits,  knowing  the  bank  to  be  insol- 
vent, whereby  the  deposit  is  lost  to  the  depos- 
itor, and  providing  that  the  subsequent  failure 
of  the  bank  abal!  be  prima  facie  evidence  of 
an  intent  to  defraud,  an  indictment  alleging  that 
accused  corruptly,  willfully,  fraudulently,  and 
feloniously  received  a  deposit,  etc.,  is  sufficient, 
without  specifically  alleging  that  the  deposit 
waa  rereived  with  intent  to  defraud. 

ti.  An  Indictment  under  such  act  nllejdng  that 
accused,  "being  persons  then  and  there  doinir 
a  banking  business,  *  •  •  did  receive"  from 
oue  D.  certain  moneys,  of  the  property  of  said 
D.,  the  said  D.  then  and  there  not  being  indebt- 
ed to  accused,  sufficiently  alleges  that  accused 
was  doing  a  banking  business,  and  thnt  the 
moneys  were  received  as  a  general  deposit.  . 

6w  An  Indictment  nnder  such  act  alleging  that 
accused  were  doing  a  banking  business  under 
the  name  of  "Meadowcroft  Bros.."  and  that 
they  were  insolvent  at  the  time  they  received 
the  d^iosit.  Is  sufficient,  without  nllcKing  that 
the  partnership  of  Meadowcroft  Bros,  was  in- 
solvent, as  a  partnership  it  not  a  legal  entity, 
independent  of  the  persons  composing  it. 

7.  Under  Cr.  Code,  div.  13,  8  18,  providing 
that,  if  any  prisoner  shall  have  been  admitted 
to  bail,  the  court  may  continue  the  trial  to  the 
third  term,  a  prisoner  who  has  been  admitted 
to  bail  is  not  entitled  to  be  discharged  after  the 
third  term,  for  want  of  prosecution,  where  he 
in  no  way  appeared,  after  being  admitted  to 
bail,  to  demand  trial. 

8.  Under  Act  June  4.  1879,  providhig  that  If 
any  banker  shall  receive  any  deposit,  when  In- 
sorrent,  whereby  the  deposit  so  made  shall  be 
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"lost"  to  the  depositor,  said  banker  "so  receiv- 
ing said  deposit''  shall  be  deemed  guilty  of  em- 
bezzlement, and  on  conviction  fined  in  a  sum 
double  the  amount  so  "embezzled  and  fraodn- 
lently  taken,"  the  crime  ia  consummated  when 
the  banker  receives  the  deposit,  and  he  Is  un- 
able, by  reason  of  his  insolvency,  to  repay  the 
entire  sum  deposited. 

9.  It  is  not  necessary  that  a  demand  be  made 
for  the  return  of  the  deposit,  where  the  day  aft- 
er the  deposit  a  receiver  was  appointed  for  the 
banker,  who  was  hopelessly  insolvent 

10.  Where  an  Insolvent  bank  Is  placed  in  the 
hands  of  a  receiver,  a  deposit  received  while 
the  bank  was  insolvent  is  "lost"  (Act  June  4, 
1879),  to  the  depositor,  so  as  to  warrant  a  con- 
viction of  the  banker  for  receivhig  the  same, 
though  pending  the  prosecution  therefor  the  full 
amount  of  the  depositor's  claim  Is  tendered  to 
him. 

11.  Under  Act  June  4,  1879,  fixing  the  punish- 
ment of  a  banker  receiving,  when  insolvent,  a 
deposit  which  is  lost  to  the  depositor,  at  a  fine 
in  double  the  amount  of  the  deposit,  and.  In 
addition  thereto,  imprisonment, — ^the  imprison- 
ment being  optional,— a  general  verdict  fixing 
the  amount  of  the  fine  and  the  term  of  impris- 
onment, without  finding  as  to  the  amount  of 
the  deposit,  is  not  invalid.  Philips,  J.,  dis- 
senting. 

12.  A  verdict  of  guilty  against  F.  and  O.,  co- 
defendants,  and  fixing  the  "punishment  of  said 
F,  and  C.  at  a  fine  of  twenty-eight  dollars,  and, 
in  addition  thereto,  at  imprisonment  for  one 
year,"  is  not  defective,  as  fixing  a  joint,  Instead 
of  several,  punishment.  PhlUips,  J.,  dissent- 
ing. 

Error  to  criminal  court,  Gook  county;  Theo- 
dore Bretano,  Judge. 

F.  B.  Meadowcroft  and  another  were  con- 
victed of  fraudulent  banking,  and  bring  ec- 
ror.  Affirmed. 

Walker  &  Eddy,  OoIIIub,  Goodrich,  D arrow 
&  Vincent,  and  George  S.  House,  for  plain- 
tiffs In  error.  Maurice  T.  Moloney  and  W. 
W.  Clemens,  for  the  People. 

BAKER,  J.  The  Indictment  upon  which 
Charles  J.  Meadowcroft  and  Frank  R.  Mead- 
owcroft, the  plaintiffs  In  error,  were  con- 
victed, was  based  upon  tbe  first  section  of 
"An  act  for  the  protection  of  bank  deposit- 
ors," approved  June  4.  1879.  Said  section  Is 
as  <oUowb:  "Section  1.  Be  It  enacted  by  the 
people  of  tbe  state  of  Illinois,  represented  In 
the  general  asBembly,  that  If  any  banker  or 
broker  or  person  or  persons,  doing  a  bank- 
ing business,  or  any  officer  of  any  banking 
company,  or  incorporated  bank  doing  busi- 
ness In  this  state,  shall  receive  from  any 
person  or  persons,  firm,  company  or  corpora- 
tion, or  from  any  agent  thereof,  not  Indebted 
to  said  banker,  broker,  banking  company  or 
Incorporated  bank,  any  money,  check,  draft, 
bill  of  exchange,  stocks,  bonds  or  other  valu- 
able thing  which  is  transferable  by  delivery, 
when  at  the  time  of  receiving  such  deposit 
said  banker,  broker,  banking  company  or  In- 
corporated bank  Is  Insolvent,  whereby  tbe 
deposit  so  made  shall  be  lost  to  the  deposit- 
or, said  banker,  broker,  or  officer  so  receiving 
said  deposit,  shall  be  deemed  guilty  of  em- 
bezzlement, and  upon  conviction  thereof  shall 
be  fined,  la  a  sum  double  the  amotint  of  the 
sum  BO  embezzled  and  fraudulently  taken. 
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and  in  addition  tbereto,  may  be  Imprisoned 
In  the  state  penitentiary,  not  less  than  one 
nor  more  than  three  years.  The  failure,  sus- 
pension or  Involuntary  liquidation  of  the 
banker,  broker,  banking  company,  or  incor- 
porated hank  within  thirty  days  from  and 
after  the  time  of  receiving  such  deposit,  shall 
be  prima  facie  evldeuce  of  an  Intent  to  de- 
fraud, on  the  part  of  such  banker,  broker  or 
officer  of  such  banklug  company  or  incorpo- 
rated bank."  The  validity  of  this  section  of 
the  statute  is  challenged  on  several  grounds. 
It  Is  urged  that  It  Is  in  derogation  of  that 
provision  of  our  constitution  which  declares 
that  "no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law" 
(Const  1870,  art  2,  S  2),  and  that  the  case  is 
controlled  by  the  decisions  of  this  court  m 
Mlllett  V.  People,  117  111.  294,  7  N.  E.  631; 
Frorer  v.  People,  141  111.  171,  31  N.  E.  395; 
Ramsey  v.  People,  142  IlL  380,  32  N.  B.  3G4; 
and  Bracevllle  Coal  Co.  v.  People,  147  111.  66. 
35  N.  B.  62.  The  contention  Is  that  every 
person  living  under  the  protection  of  our 
state  government  has  the  right  to  be  en- 
gaged In  the  prosecution  of  any  one  of  the 
ordinary  and  common  callings  or  business 
pursuits  that  la  innocent  In  Itself,  and  has 
been  followed  from  time  Immemorial,  on 
the  same  terms  that  govern  those  engaged 
In  other  ordinary  and  common  callings  or 
business  pursuits  of  life,  and,  as  incident 
thereto,  has  the  right  to  make  the  same  con- 
tracts relative  thereto  as  those  engaged  In 
such  other  ordinary  and  common  callings  or 
business  pursuits  are  allowed  to  make;  that 
tbe  business  of  private  banking  is  an  ordi- 
nary and  common  industrial  pursuit,  like 
merchandising,  manufacturing,  mining,  and 
very  many  other  occupations  of  life,  and  Is 
open  to  any  one  who  may  choose  to  embark 
in  it;  that  one  of  the  ordinary  incidents  and 
inherent  elements  of  the  business  of  a  pri- 
vate banker  Is  the  receiving  of  deposits  from 
his  customer,  and  the  relation  of  the  banker 
to  his  depositor  Is  tbe  ordinary  contract  re- 
lation of  debtor  and  creditor,  the  moneys  de- 
posited becoming  the  property  of  the  banker, 
and  not  trust  funds;  that  every  person  In 
this  state,  other  than  a  private  banker,  en< 
gaged  In  tbe  ordinary  and  common  callings 
of  life,  is  allowed  to  enter  Into  contracts,  the 
result  of  which  Is  to  establish  for  himself 
tbe  relation  of  debtor  to  every  other  person 
In  the  community  who  may  deal  with  him; 
and  that  to  deny  to  the  private  banker  the 
right  to  prosecute  his  business,  and,  as  inci- 
dent thereto,  to  contract  In  regard  to  the 
same,  on  the  like  terms  as  other  ordinary 
and  common  callings  or  business  pursuits 
are  transacted.  Is  to  deprive  him  of  both  lib- 
erty and  property,  to  the  extent  that  he  Is 
thus  denied  the  right  to  contract,  without 
due  process  of  law. 

The  fundamental  error  In  the  contentloi^ 
thus  formulated  is  the  assumption  that  the 
business  of  banking  stands  upon  exactly  tbe 
game  ftmting  that  tbe  ordinary  industrial 


pursuits  of  farming,  merchandUihig,  manu- 
facturing, and  mining,  and  the  many  other 
common  occupations  of  life,  stand  upon. 
The  business  of  a  banker  is  not  juris  prlvatl 
only,  but,  like  that  of  an  innkeeper  or  com- 
mon carrier,  is  affected  with  a  public  inter- 
est, and  therefore  subject  to  public  regula- 
tion. At  common  law  tbe  business  of  bank- 
ing is  open  to  all.  and  may  be  followed  by 
the  citizen  at  pleasure,  unless  forbidden  by 
legislative  enactment  The  right  howevpr, 
to  engage  in  banking  iuay  be  restrained  by 
the  sovereign  authority,  and  may  be  regu- 
lated by  legislation,  and  it  must  be  com- 
menced and  carried  on  in  strict  accordance 
with  such  statutes  as  have  been  enacted  for 
its  regulation.  Nance  v.  Hemphill,  1  Ala. 
551;  Atty.  Gen.  v.  Insurance  Co.,  2  Johus.  Ch. 
377;  People  v.  Bartow,  6  Oow.  290;  Curtis 
V.  Leavitt  15  N.  Y.  52.  In  Bank  v.  Barle,  13 
Pet  519-596,  It  was  said  by  Chief  Justice 
Taney,  In  delivering  the  opinion  of  the  su- 
preme court  of  the  United  States:  "And  It  is 
very  clear  that  at  common  law  the  right  of 
banking.  In  all  of  its  ramifications,  belonged 
to  the  Individual  citizens,  and  might  be  exer- 
cised by  them  at  their  pleasure.  Undoubted- 
ly, the  sovereign  authority  may  regulate  and 
restrain  this  right,  but  the  constitution  of 
Alabama  purports  to  be  nothing  more  than 
a  restriction  upon  the  power  of  the  legisla- 
ture in  relation  to  banking  corporations,  and 
does  not  appear  to  have  been  Intended  as  a 
restriction  upon  the  rights  of  Individuals. 
That  part  of  the  subject  appears  to  have 
been  left,  as  la  usually  done,  for  the  action 
of  the  legislature,  to  be  modified  according 
to  circumstances."  All  persons  possess  their 
rights,  whether  to  things  tangible  or  Intangi- 
ble, subject  to  the  general  police  [wwer  of 
the  state.  Northwestern  Fertilizing  Go.  v. 
Village  of  Hyde  Park,  70  111.  634.  The  police 
pow'r  Is  that  Inherent  and  plenary  jwwer 
which  enables  the  state  to  restrain  or  pro- 
hibit all  things  hurtful  to  the  comfort,  safe- 
ty, and  welfare  of  society.  Town  of  Lake 
View  V.  Rose  Hill  Cemetery  Co.,  70  111.  191; 
Cole  V.  Hall,  103  111.  30;  Harmon  v.  City  of 
Chicago,  110  III.  400;  Dunne  v.  People,  94 
111.  120.  In  Cooley's  Constltutlooal  Lhnlta- 
tlons,  in  discussing  the  police  power  of  the 
states,  It  is  said:  "The  police  power  of  a 
state,  lu  a  comprehensive  sense,  embraces 
its  system  of  Internal  regulation,  by  which 
It  Is  sought  not  only  to  preserve  the  public 
order,  and  to  prevent  offenses  against  the 
state,  but  also  to  establish  for  tbe  inter- 
course of  citizen  with  citizen  those  rules  of 
good  manners  and  good  neighborhood  which 
are  calculated  to  prevent  a  conflict  of  rights, 
and  to  insure  to  each  the  uninterrupted  en- 
joyment of  his  own,  so  far  as  Is  reasonably 
consistent  with  a  like  enjoyment  of  rights 
.  by  others."  A  banker  is  a  dealer  In  capital, 
—an  Intermediate  party  between  the  borrow- 
er and  the  lender,— who  borrows  of  one  par- 
ty and  lends  to  another;  and  the  business  of 
banking  is,  among  other  things,  the  estab- 
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Usbing  of  a  common  fund  for  lending  mon- 
ey. Newm,  Bank  Dep.  §  21.  And  as  said 
"by  the  Gnipreme  court  of  Wlaconsln  In  Baker 
T.  State,  54  Wis.  368, 12  N.  W.  12,  a  bank  Im- 
plies capita],  and  capital  invites  confidence. 
A  man  holding  himself  ont  as  a  banker  there- 
by gires  public  proclamaflon  that  he  has 
money,  and  property  readily  convertible  in- 
to money,  In  his  possession  and  subject  to 
his  control,  and  for  that  reason  he  may  be 
safely  trusted;  and  his  business  not  only 
fUTects  himself  as  a  banker,  but  every  per- 
son who  deals  vlth  him  as  such.  The  ob- 
ject of  the  statute  that  Is  here  challenged 
was  evidently  to  protect  the  public  firom  be- 
ing Induced  to  deposit  money  with  Insolvent 
bankers,  and  there  Is  manifest  reason  and 
necessity  for  protecting  the  community  In 
their  dealings  with  persons  engaged  In  the 
banking  business  that  do  not  exist  In  respect 
.to  their  transactions  with  those  employed  In 
the  ordinary  agricultural,  manufacturing, 
merchandising,  and  mining  pursuits. 

It  Is  nrged  that  proof  that  the  accused  is  a 
banker,  or  person  doing  a  banking  business; 
that  he  received  a  deposit  from  a  jwrson  not 
indebted  to  him,  and  at  a  time  when  he  was 
Insolvent,  whereby  the  deposit  is  lest  to  the 
depotitor,— Is  not,  In  and  of  Itself,  and  with- 
out evidence  from  which  the  Jury  can  Infer 
a  criminal  intend  sufficient  to  convict  of  a 
crime.  And,  in  that  connection,  our  attention 
is  again  called  to  the  same  eonatltuUonal  pro- 
vision already  partially  consldwed,— that  no 
person  shaU  be  deprived  of  life,  liberty,  or 
pn^wrty  without  due  process  of  law,— and 
alM  to  the  further  provldon  of  the  constltu- 
tion  that  the  right  of  trial  by  jury,  as  here- 
tofore enjoyed,  shall  remain  Inviolate,  and, 
in  connection  therewith,  to  the  fact  that 
among  the  maxims  of  the  common  law  which 
these  coDstitntlonal  provldons  secure  to  the 
dtisen  are  these:  That  every  man  Is  presum- 
ed Innocent  until  proven  guilty,  and  that  the 
boTden  Is  upon  the  state  to  overcome  that  pre- 
somptlou  of  Innocence  by  a  inreponderance  of 
the  evidence.  And  the  claim  is  made  that,  in 
that  the  statute  provides  that  the  failure, 
su^>«ulon,*or  involuntary  liquidation  of  the 
banker  within  80  days  from  and  after  the 
time  of  receiving  the  deposit  shall  be  prima 
facie  evidence  of  an  Intent  to  defraud  on  the 
part  of  the  banker,  such  statute  is  In  deroga- 
tion of  these  rights  so  secured,  and  therefore 
unconstitutional  and  void.  The  law  always 
presumes  an  accused  party  innocent  until  he 
la  proved  to  be  guilty,  and  this  Is  a  presumxh 
tkm  which  attends  all  the  proceedings  against 
him,  from  their  Initiation  until  they  result  in 
a  v^lct  which  either  finds  the  party  guilty, 
or  converts  the  presumption  of  Innocence  In- 
to' an  adjudged  fact  Oooley,  0<nist  Llm. 
800.  But  no  one  has  a  vested  right  in  the 
rules  of  evidence,  and.  in  legal  contempla- 
tlon,  they  are  not  regarded  as  being  of  the 
essence  of  any  right  with  which  a  party  Is 
Invested.  They  pertain  to  the  remedy,  and 
are  subject  to  modification  and  control  by  the 
y.45N.B.no.5 — 20 


legislature.  Id.  8G7.  In  Board  v.  Merchant, 
103  N.  T.  143,  8  N.  E.  484,  it  Is  said:  "The 
general  power  of  the  legislature  to  prescribe 
rules  of  evidence  and  methods  of  proof  Is  un- 
doubted. While  the  power  has  its  constitu- 
tional limitations,  It  is  not  easy  to  detlne  pre- 
cisely what  they  are.  A  law  which  would 
practically  shut  out  the  evidence  of  a  party, 
and  thus  deny  him  the  opportimlty  for  trial, 
would  substantially  deprive  him  of  due  pro- 
cess of  law.  It  would  not  be  possible  to  up- 
hold a  law  which  made  an  act  prima  facie 
evidence  of  crime  which  had  no  relation  to  a 
criminal  act,  and  no  tendency  whatever,  by 
iiseltj  to  prove  a  criminal  act  But  so  long 
as  the  legislature.  In  prescribing  rules  of  evi- 
dence In  either  civil  or  criminal  cases,  leaves 
a  party  a  fair  opportunity  to  make  his  de- 
fense, and  to  submit  all  the  facts  to  the  jury 
to  be  weighed  by  them,  upon  evidence  le- 
gitimately bearing  upon  them,  it  is  dltllcult  to 
perceive  how  Us  acts  can  be  assailed  upon 
constitutional  grounds,"  And  in  the  later 
case  of  People  v.  Cannon,  139  N.  Y.  32.  34 
N.  E.  750,  the  same  court  held  that  the  8^Jlte 
legislature  has  power  to  enact  that,  even  In 
criminal  actions,  where  certain  facts  have 
been  proved  they  shall  be  prima  facie  evi- 
dence of  the  main  fact  in  question,  but  that 
the  fact  upon  which  the  presumption  Is  to 
rest  must  have  some  fair  relation  to,  or'  ra- 
tional connection  with,  the  main  fact  and 
that  the  Inference  of  the  existence  of  the 
main  fact  because  of  the  existence  of  the 
fact  proved,  must  not  be  purely  arbitrary,  un- 
reasonable, nnnatural,  or  extraordinary,  and 
the  accused  must  have  a  fair  chance  to  make 
his  defense,  and  to  submit  the  whole  case  to 
the  Jury.  In  State  v.  Buck,  120  Mo.  479,  25 
S.  W.  B73,  It  was  held,  after  a  full  review  of 
the  authorities,  that  a  section  of  the  stat- 
ute of  that  state  which  makes  it  a  criminal 
offense  for  an  officer  of  a  bank  to  receive  a 
deposit,  knowing  the  bank  to  t>e  Insolvent 
and  providing  that  the  subsequent  failure  of 
the  bank  sball  be  prima  facie  evidence  of 
such  knowledge,  la  not  violative  of  a  consti- 
tutional provision  that  "the  right  of  trial  by 
Jury,  as  heretofore  enjoyed,  shall  remain  In- 
violate." 

Plaintiffs  In  error  call  attention  to  State  v. 
Beswick,  13  K.  I.  211,  and  other  cases  which 
apparently  announce  a  rule  somewhat  In  con- 
flict with  that  held  In  the  authorities  we  have 
cited.  They  seem,  however,  to  be  against 
the  weight  of  authority.  At  aU  events,  this 
court  Is  committed  to  the  doctrine,  as  held  in 
New  York,  Missouri,  and  other  states,  that 
the  legislature  may  provide  that  a  designat- 
ed fact  or  facts  shall  be  prima,  facie  evi- 
dence of  a  certain  other  fact,  but  subject  to 
the  restrictions  stated  in  the  authorities  to 
whidi  referraice  has  been  made.  In  Railroad 
Co.  V.  Jones,  148  lU.  861,  37  N.  B.  247,  we 
said:  "It  Is  orgoed  that  the  provision  of  the 
statute  making  the  schedule  of  the  commls- 
sioners  prima  facie  evidence  that  the  rates 
tbnein  fixed  are  reasonable  maximum  rates 
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of  charges  is  unconstitutional  and  void,  not 
only  as  depriving  the  carriers  of  their  prop- 
-dfty  without  due  process  of  law,  bnt  as  in- 
fringing upon  the  right  of  trial  by  jury.  We 
4o  not  think  that  this  objection  should  be 
sustained.  In  the  first  place,  the  act  does  not 
deprive  the  railroad  corporation  of  the  right 
to  have  a  Judicial  determination  of  the  rea- 
sonableness of  the  rates,  if  they  are  not  sat- 
isfied with  the  schedule  made  by  the  commis- 
sion. The  courts  are  open  to  them  for  a  re- 
view of  the  acts  of  the  commissioners  in  fix- 
ing the  rates  of  chargea  In  the  second  place, 
the  provision  is  an  exercise  by  the  legislature 
-of  its  "andoubted  power  to  prescribe  the  rules 
of  evidence.  2  Rice,  Ev.  pp.  806,  807;  Com. 
T.  WUUams,  6  Gray,  1;  State  v.  Hurley,  M 
Me.  562.  Such  provlslcms  are  not  unusual. 
Cases  have  arisen  In  this  state  under  a  stat- 
ute making  the  fact  of  injury  caused  by 
sparks  from  a  locomotive  passing  along  the 
road  prima  facie  evidence  of  negligence,  and 
no  question  has  ever  been  raised  as  to  the 
validity  of  the  statute.  •  •  •  Acts  mak- 
ing tax  deeds  prima  facie  evidence  of  tne 
regularity  of  luweedlngs  antecedent  to  the 
deed  have  been  held  to  be  valid.  2  Rice,  Ev. 
p.  607;  Hand  v.  Ballon,  12  N.  Y.  641;  DeU- 
plaine  v.  Cook,  7  Wis.  54;  Allen  v.  Arm- 
atnmg,  16  Iowa,  508;  Wright  v.  Dunham,  13 
Mich.  414;  Gage  v.  Caraher,  125  IlL  547,  17 
N.  B.  777."  See,  also.  Chicago,  &  A.  R.  Oo.  v. 
People,  67  lU.  11. 

If  one  la  a  banker,  or  person  doing  a  bank- 
ing business,  and  receives  on  deposit  the 
money  of  his  customer,  it  is  to  be  presumed 
that  be  knows  at  the  time  of  receiving  such 
deposit  whether  or  not  he  is  solvent  At  all 
events,  as  be  holds  himself  out  to  the  public 
and  to  his  customers  as  being  possessed  of 
money  and  capital,  and  therefore  to  be  safe- 
ly trusted,  it  Is  his  duty  to  know,  and  he  is, 
under  all  ordinary  circumstances,  bound  to 
know,  that  he  is  solvent;  and  it  Is  criminal 
negligence  for  him  not  to  know  of  his  Insol- 
vency. The  Criminal  Code.  par.  2S0,  de- 
clares that  a  criminal  offense  consists  in  a 
violation  of  a  public  law,  in  the  commission 
of  which  there  shall  be  a  union  or  Joint  op- 
eration of  act  and  Intention,  or  criminal  neg- 
ligence. When  a  banker  falls  In  business 
within  30  da^  alter  he  has  received  a  de- 
posit from  his  customer,  it  cannot  fairly  be 
said  that  the  fact  of  such  failure  does  not 
tend  to  show  that  he  was  insolvent  when  he 
received  the  deposit;  and  since,  if  he  was 
then  insolvent,  be  is  presumed  to  have 
known  of  such  insolvency  at  that  time,  and 
it  is  criminal  negligence  for  him  not  then  to 
have  known  of  it,  the  Inference  that,  when 
he  received  such  deposit.  It  was  with  a 
fraudulent  intent  on  bis  part,  is  not  so  pure- 
ly arbitrary,  unreasonable,  unnatural,  or  ex- 
traordinary as  wonld  Justify  the  courts  in 
saying  that  such  failure  within  30  days  had 
no  fair  relation  to  or  connection  with  the 
existence  of  a  fraudulent  intent  at  the  time 
of  the  deposit,  and  that,  therefore,  the  act  of 


the  legislature  is  unconstitutional,  null,  and 
void.  It  Is  only  In  a  very  clear  case  tliat 
the  courts  will  assume  to  declare  the  In- 
validity of  a  statute  enacted  by  the  legisla- 
ture, and  no  clear  and  palpable  case  of  in- 
validity here  appears. 

It  is  assigned  as  error  that  the  court  de- 
nied the  motion  to  quash  the  indictment. 
The  Indictment  is  substantially  at  follows: 
That  Charles  J.  Meadowcroft  and  Frank  R. 
Meadowcroft  on  the  3d  day  of  June,  1S93,  in 
said  county  of  Cook,  In  the  state  of  nilnola, 
then  and  there  l>eiQg  persons  then  and  there 
doing  a  banking  business  under  the  name  of 
"Meadowcroft  Bros.,"  corruptly,  willfully, 
fraudulently,  and  feloniously  did  receive 
from  one  John  D.  Collins  100  current  Unit- 
ed States  of  America  treasury  notes,  etc.,  of 
the  value  of,  etc.,  of  the  personal  goods,  mon- 
ey, and  property  of  the  said  John  D.  Collins, 
the  said  John  D.  Collins  then  and  there  not 
being  indebted  to  the  said  Charles  J.  Mead- 
owcroft and  Frank  R.  Meadowcroft,  when 
at  the  time  of  receiving  the  said  money  and 
deposit,  to  wit,  on  the  said  3d  day  of  June, 
etc.,  said  Charles  J.  Meadowcroft  and  said 
Frank  R.  Meadowcroft,  said  persons  then 
and  there  doing  a  banking  business  as  afore- 
said, were  then  and  there  Insolvent,  whereby 
and  because  of  which  Insolvency  the  said 
money  and  deposit  so  then  and  there  made 
as  aforesaid  was  then  and  there  lost  to  him, 
said  John  D.  Collins,  whereby,  and  by  force 
of  the  statute  In  such  cases  made  and  pro- 
vided, etc. 

It  Is  urged  that  the  statute  la  penal,  and 
must  therefore  be  strictly  construed.  But 
the  rule  of  strict  construction  does  not  pre- 
vent our  calling  in  the  aid  of  other  rules, 
and  giving  to  each  its  appropriate  scope; 
the  ascertainment  of  the  legislative  wlU  be- 
ing the  primary  consideration,  after  alL 
Blah.  St.  Crimes,  8  ;!00.  A  strict  constmc- 
tion  Is  not  violated  by  giving  the  words  of 
a  statute  a  reasonable  meaning,  according 
to  the  sense  in  which  they  were  Intended, 
and  disregarding  captious  objections,  and 
even  the  demands  of  an  exact  grammatical 
propriety.  Id.  S  212.  And  a  statnlx  which 
is  made  for  the  good  of  the  public  ought, 
althoi^h  it  be  penal,  to  receive  on  equitable 
construction.  8  Bac.  Abr.  391;  Peoide  v. 
Bartow,  6  Cow.  290. 

It  is  clahned  that  the  lndlctm«it  is  de- 
fective in  not  containing  a  specific  averment 
of  an  Intent  at  the  time  of  receiving  the 
money  to  defraud  John  D.  Collins.  The  In- 
dictment states  the  offense  in  the  terms  and 
language  of  the  statute  creating  the  offense, 
and  is  therefore  to  be  deemed  sufficiently 
tecbnical  and  correct.  Such  Is  the  legisla- 
tive mandate  (Cr.  Code,  par.  408),  and  very 
numerous  decisiona  of  ttils  court  have  given 
effect  to  it  And,  in  addition  thereto,  it 
charges  that  the  act  was  corruptly*  willfully, 
fraudulently,  and  feloniously  done.  It  la  to 
be  noted  that  the  offense  is  created  and  de- 
fined In  the  first  part  of  the  section,  and 
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that  the  office  of  the  last  sentence  of  the 
section,  to  the  effect  that  the  failure,  sns- 
penaloD,  or  Involuntary  liquidation  of  the 
banker  within  30  days  from  and  after  the 
time  of  recelTlng  the  deposit  shall  be  prima 
facie  evidence  of  an  Intent  to  defraud  on 
the  part  of  such  banker,  Is  merely  to  estab- 
lish a  rule  of  evidence  that  shall  be  applica- 
ble In  trials  for  the  offense  that  had  already 
been  created  and  defined.  It  may  be  grant- 
ed that  It  1b  a  legislative  recognition  of  the 
fact  that  In  the  commission  of  the  offense 
created  there  must  be  a  criminal  Intent,  or  that 
negligence  which  is  Its  equivalent;  but  such 
recognition  Is  nothing  more  than  the  recogni- 
tion of  the  principle  of  the  common  law, 
which,  as  we  have  already  seen.  Is  also  em- 
•  bodied  and  declared  In  the  Criminal  Code, 
In  the  words  that  In  the  commission  of  a 
criminal  offense  there  must  be  a  union  or 
joint  operation  of  act  and  intention,  or  crim- 
inal negligence.  The  act  upon  which  the  in- 
dictment is  based  does  not  require  that  there 
Bhould  be  either  an  averment  or  proof  of  a 
specific  intent  to  defraud  John  D.  Collins. 
Under  our  statutory  rule,  It  is  sufficient  to 
charge  the  offense  in  the  terms  and  language 
used  In  creating  and  defining  It,  and  It  la 
only  when  such  terms  and  language  men- 
tion the  Intent  aa  one  of  the  constitutional 
elements  of  the  offense  created  that  it  is  nec- 
essary to  allege  the  criminal  Intent.  Mc- 
Cuteheon  v.  People,  69  III.  601.  The  essen- 
tial element  of  a  criminal  Intent  or  criminal 
negligence  is,  however,  ImpIIeo,  since  it  is 
of  the  essence  of  every  criminal  offense;  and 
it  must  in  some  way  appear,  in  order  to  jus- 
tify a  conviction.  A  statute  makes  an  act 
a  crime,  and  either  provides  that  proof 
of  a  specific  fact  or  facts  shall  be  prima 
facie  evidence  of  evil  Intent,  or  else  the  law 
infers  the  evil  Intent  from  the  act  itself. 
But  if  it  appears,  upon  the  whole  case,  that 
the  thing  done  is  not  within  the  intention  of 
the  law,  then  It  is  not  within  the  law,  though 
within  its  letter. 

It  Is  claimed  that  the  Indictment  is  defective 
in  not  specifically,  and  in  express  terms,  aver- 
ring that  the  defendants  received  the  money 
of  the  prosecuting  witness  as  bankers,  and 
as  a  general  bank  deposit.  The  indictment 
does  allege  that  the  defendants,  "being  persons 
then  and  there  doing  a  banking  business  un- 
der the  name  of  'Meadowcraft  Bros.,' "  "did 
receive  from  one  John  D.  Collins"  certain 
specified  moneys,  of  certain  specified  values, 
"of  the  personal  goods,  money,  and  property 
of  the  said  John  D.  Collins,  the  said  John  D. 
Ccdllns  then  and  there  not  being  Indebted  to" 
the  said  defendants.  The  charge  ia  In  the 
terms  and  language  of  the  statute,  and,  tested 
by  the  statutory  rule,  is  to  he  deemed  suffi- 
ciently technical  and  correct.  If  the  defend- 
ants, while  doing  a  banking  business,  received 
a  deposit,  the  reasonable  and  natural  conclu- 
sion is  that  they  received  the  deposit  In  their 
capacity  of  bankers.  And  the  rule  Is  that 
a  deposit  Is  general,  unless  the  depositor 


makes  it  special,  or  deposits  It  expressly  In 
some  particular  capacity.  Ward  v.  Johnson, 
95  111.  215;  Brahm  v.  Adkins,  77  111.  263. 

It  la  urged  that  the  indictment  Is  defective 
because  it  does  not  charge  that  the  partner- 
ship of  Meadowcroft  Bros.,  as  a  parEnership, 
was  Insolvent  on  June  3,  1S93,  or  at  any  oth- 
er  time.  The  claim,  in  substance,  Is  that  since 
the  indictment  simply  charges  that  Charles  J. 
Meadowcroft  and  Prank  R.  Meadowcroft,  per- 
sons doing  a  banking  business  under  the  name 
of  "Meadowcroft  Bros.,"  were  then  and  there 
inaolvent,  non  constat  that  the  partnership  of 
Meadowcroft  Bros,  was  then  and  there  in^ 
solvent,  and  that,  therefore,  the  facts  alleged, 
if  conceded  to  be  true,  do  not  constitute  a 
crime.  This  claim  is  based  upon  the  theory 
that  a  partnership  Is  a  legal  entity,  distinct 
from,  and  independent  of,  the  persons  compos- 
ing it.  Whatever  may  be  the  law  of  other 
states,  such  Is  not  the  law  of  this  state.  Most 
of  the  cases  relied  on  to  establish  the  proposi- 
tion seem  to  have  been  decided  in  states  that 
have  either  adopted  a  code,  or  have  abolished 
the  distinction  between  legal  and  equitable 
rights  and  remedies,  or  have  enacted  statutes 
giving  to  copartnerships  a  quasi  personal  ex- 
istence. In  this  state  the  rule  which  requires 
the  assets  of  a  firm  to  be  first  applied  to  the 
payment  of  firm  debts,  and  the  individual  as- 
sets of  the  several  partners  to  be  first  applied 
to  the  payment  of  the  individual  debts  of  the 
several  partners,  is  not  a  rule  that  la  recog- 
nized or  enforced  in  a  court  of  law,  but  a  rule 
of  equity,  that  is  enforceable  only  In  courts  ex- 
ercising equitable  jurisdiction,  and  Is  not 
founded  on  the  equities  of  the  creditors,  but 
is  worked  out  only  through  the  medium  of  the 
equities  of  the  partners.  See  Hanford  v.  Prou- 
ty,  133  111.  339,  24  N.  B.  565,  and  numerous 
other  cases.  At  law  the  individual  debts  and 
the  partnership  debts  are  placed  upon  the 
same  footing,  and  are  to  be  paid  pari  passu 
out  of  the  asaets.  Ladd  v.  Griswold,  4  Gilman, 
25,  and  subsequent  cases.  The  statute  under 
consideration  provides  "that  If  any  banker  or 
broker,  or  person  or  persona,  doing  a  banking 
busineas  or  any  officer  of  any  banking  com- 
pany or  Incorporated  bank,"  shall  receive  a 
deposit,  etc.  It  does  not  mention  or  say  any- 
thing about  a  fli-m  or  copartnership.  The  in- 
dictment follows  the  statute,  and  alleges  "that 
Charles  J.  Meadowcroft  and  Frank  K.  Mead* 
owcroft,  then  and  there  being  persons  then 
and  there  doing  a  banking  business  under  the 
name  of  'Meadowcroft  Bros.,* "  received  a  de- 
posit. If  Charles  J.  Meadowcroft  and  Frank 
R.  Meadowcroft  were  persons  doing  a  bank- 
ing business,  and  were  Inaolvent,  and  received 
a  deposit  under  the  circumstances  denounced 
by  the  statute,  it  would  seem  that  they  must 
be  guilty  of  the  offense  prohibited  by  that  stat- 
ute. The  fact  that  they  did  their  banking 
business  under  the  name  of  ."Meadowcroft 
Bros."  did  not  make  that  mere  name  a  l^al 
entity,  and  endow  it  with  a  personal  existence 
distinct  from,  and  independent  of,  themselves. 
In  fact,  "Meadowcroft  Bros."  waa  simply  the 
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lirm  name  or  trade  name  In  whlcli  Charles  J. 
Meatlowcroft  and  Frank  R.  Meadowcroft  did 
the  banking  business  of  Charles  J.  Meadow- 
croft and  Fi-ank  R.  Meadowcroft;  and,  if  they 
were  solvent,  thea  Meadowcroft  Bros,  was 
solvent,  and,  If  they  were  Insolvent,  then 
Meadowcroft  Bros,  was  Insolvent,  for  there 
was  no  such  a  person,  either  natural  or  arti- 
ficial, In  existence  as  Meadowcroft  Bros.,  dis- 
tinguishable from  Charles  J.  Meadowcroft  and 
Frank  R.  Meadowcroft.  There  was  there- 
tote  no  necessity  for  averring  in  the  Indict- 
ment the  InsolTency  of  Meadowcroft  Bros. 
Our  conclusion  Is  that  there  was  no  error  In 
overruling  the  motion  to  quash  the  Indict- 
ment. 

It  is  assigned  as  error  that  the  court  denied 
the  motion  of  the  defendants  made  at  the  No- 
vember term,  1804,  to  be  set  at  liberty  for 
want  of  prosecution.  It  appears  that  they 
were  Indicted  at  the  April  term,  1804,  of  the 
criminal  court  of  Cook  county;  that  the  de- 
fendant Frank  R.  Meadowcroft  gave  ball  on 
May  5,  1804,  it  being  one  of  the  days  of  the 
said  April  term;  and  that  the  defendant 
Charles  J.  Meadowcroft  gave  hall  on  May  7, 
1894,  It  being  the  first  day  of  the  May  term, 
1S94.  It  also  appears  that  the  June,  July,  Au- 
gust, September,  and  October  terms,  1804,  of 
said  court,  were  held  after  the  return  of  the 
Indictment  and  the  giving  of  ball,  and  prior 
to  the  entry  of  said  motion  at  said  November 
term  to  be  set  at  liberty.  In  Gallagher  v. 
People,  88  111.  835,  the  question  arose  as  to 
the  construction  to  be  placed  upon  the  latter 
part  of  section  18  of  division  IS  of  the  Crim- 
inal Code,  which  reads  as  follows:  "If  any 
such  prisoner  shall  have  been  admitted  to 
bail  for  a  crime  other  than  a  capital  of- 
fense the  court  may  continue  the  trial  of 
said  cause  to  a  third  term.  If  it  shall  ap- 
pear by  oath  or  affirmation  that  the  wit- 
nesses for  the  people  of  the  state  are  absent, 
such  witnesses  being  mentioned  ny  name, 
and  the  court  shown  wherein  their  testi- 
mony Is  material."  There  defendout  had 
been  Indicted,  and  had  entered  into  recog- 
nizance at  the  May  term,  1874,  of  the  court; 
and  the  claim  made  was  that  he  was  enti- 
tled to  be  discharged  at  the  third  term  after 
the  bail  was  given,  and  was  not  required  to 
appear  at  the  September  term,  1876.  It  was 
held  that,  since  he  was  out  on  ball,  he  was 
not  entitled  to  be  discharged  at  the  third 
term  after  ball  was  given,  because  It  was 
not  shown  that  the  various  continuances 
were  had  on  the  application  of  the  people, 
or  that  the  accused  was  present,  ready  for 
or  demauding  a  trial.  And  It  was  there  said 
that  the  statute  "only  authorized  the  accused 
who  Is  under  ball  to  demand  a  trial,  and. 
If  not  granted  at  the  third  term,  to  be  dis- 
charged from  bail  and  prosecution  under 
the  indictment  then  pending."  In  the  ease 
at  bar  It  appears  from  the  aflldavit  of  the 
defendant  Frank  R.  Meadowcroft,  submit- 
ted ou  the  motion  to  be  set  at  liberty,  that 
he  appeared  and  gave  ball  on  the  5th  day 


of  May,  1804,  and,  further,  "that  neither  he 
nor  his  counsel,  nor  any  one  in  his  behalf, 
has  appeared  In  court,  for  any  purpose  what- 
soever, since  the  said  5th  day  of  May,  A. 
D.  1804."  And  It  appears  from  the  affidavit 
of  the  defendant  Charles  J.  Meadowcroft, 
presented  at  the  hearing  of  said  motion,  that 
he  appeared  and  gave  bail  oa  the  7th  day 
of  May,  1804,  and  "that  neither  he  nor  his 
counsel,  nor  any  one  in  his  behalf,  has  ap- 
peared In  court,  for  any  purpose  whatsoever, 
since  the  said  7th  day  of  May,  A.  D.  1804." 
If  the  defendants  were  out  on  bail,  and  nev- 
er appeared  In  court  until  the  November 
term,  then,  as  matter  of  course,  they  were 
not  put  upon  trial  until  that  term.  Even  If 
we  should  assume  that  It  was  legally  possi- 
ble for  the  prosecution  to  try  tho  case  In 
their  absence  from  court,  yet  It  Is  very  clear 
that  the  prosecution  was  not  bound  so  to  do. 
The  defendants  were  fortunate  In  that  judg- 
ments of  forfeiture  were  not  taken  upon 
their  ball  bonds.  If  so  be  It  that  they  were 
not  declared  forfeited.  There  was  no  error 
In  denying  the  motions  for  discharges. 

A  multitude  of  questlrais  are  raised  In  thte 
case  by  the  54  elaborate  ass^ments  of  error 
upon  the  record,  and  In  the  almost  300  printed 
pages  of  brief  and  argument  filed  by  the  plain- 
tiff In  error,  and  an  analysis  of  the  statute 
upon  which  the  Indictment  Is  based  will  faclll* 
tate  the  consideration  of  these  questions, 
substance  of  the  section,  expurgating  an 
words  that  are  not  essential  to  the  present  In- 
quiry, Is  this:  If  any  banker  or  person  or 
persons  doing  a  banking  business  shall  re- 
ceive from  any  person  or  persons  not  Indebted 
to  said  banker  any  money,  when  at  the  time 
of  receiving  such  deposit  said  banker  Is  in- 
solvent, whereby  the  deposit  so  made  shall  be 
lost  to  the  depositor,  said  banker  so  receiving 
said  deposit  shall  be  deemed  guilty  of  embez- 
zlement, and,  ni>on  conviction  thereof,  shall  be" 
fined  In  a  sum  double  the  amount  of  the  sum 
so  embezzled  and  fraudTilently  taken,  and  In 
addition  thereto,  etc.  Waiving  the  question  of 
evil  Intent,  what  elements  enter  into  the  com- 
mission of  the  crime  created  by  this  section 
of  the  statute?  Plainly,  these:  The  defend- 
ants must  be  bankers,  or  persons  doing  a 
banking  business;  they  must  receive  money 
on  deposit;  they  must  be  Insolvent  at  the  time 
of  receiving  such  money  on  deposit;  and  the 
money  so  received  on  deposit  must  be  lost  by 
reason  of  such  Insolvency.  The  nature  of  the 
first  three  of  these  elements  Is  easy  enough  of 
comprehension.  In  respect  to  the  last  there 
is  more  difficulty.  The  words  of  the  statute 
are,  "whereby  the  deposit  so  made  shall  be 
lost  to  the  depositor."  When  lost?  A,t  the 
time  that  the  deposit  la  received  by  the  In- 
solvent bankers?  Or  Is  It  when,  upon  final 
settlement  of  the  insolvent  estate,  the  exact 
amount  that  will  not  be  repaid  by  the  divi- 
dends declared  Is  definitely  ascertained?  Or 
is  It  after  the  death  of  the  bankers,  and  the 
final  settlement  of  the  testate  or  Intestate  es- 
tates left  by  tta^,  and  when  for  tbe  first  tfnw 
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it  can  be  known  Just  how  much,  11  any,  of  the 
deposit  Is  BO  absolutely  lost  to  the  depositor 
na  that  It  wUl  nerer  be  returned  to  him?  And 
then,  again,  the  language  la,  "whereby  the  de- 
posit so  made  shall  be  lost."  That  language 
seems  to  imply  the  whole  amount  of  the  de- 
posit If  less  than  the  whole  was  in  leglsla- 
tlTe  contemplation,  then  it  Is  reasonably  to  be 
presumed  that  the  statute  would  hare  said, 
"the  deposit  or  any  part  of  It"  Let  us  look 
at  the  context.  The  section  provides  that  If 
any  banker  shall  receiye  any  money,  when 
at  the  time  of  receiving  such  deposit  said 
banker  Is  Insolvent,  "whereby  the  deposit  so 
made  shall  be  lost  to  the  depositor,"  said 
banker  "so  receiving  said  deposit"  shall  be 
deemed  guilty  of  embezzlement,  and  upon 
conrlctton  thereof  shall  be  fined  "In  a  sum 
double  the  amount  of  the  sum  so  embezzled 
and  fraudulently  taken."  When  Is  the  sum 
"fraudulently  taken"?  Manifestly,  at  the  time 
that  the  banker,  being  insolvent,  fraudulently 
receives  the  money  of  the  depositor.  And 
what  la  "fraudulently  taken"  by  the  banker? 
Plainly,  the  mon^  received  on  deposit  Is  "the 
sum  fraudulently  taken."  A  specified  sum  Is 
"taken"  by  the  banker,  and  under  circumstan- 
ces that  make  such  taking  fraudnlent,  and 
the  fine  imposed  as  a  part  of  the  penalty  Is 
to  be  in  a  sum  double  the  amount  of  the  sum 
"takea"  The  statute  evidently  has  reference 
to  the  total  amount  of  the  deposit,  and  not 
merely  to  a  part  of  the  sum  deposited.  When 
a  deposit  of  money  is  made,  the  banker.  In 
contemplation  of  law,  has  money  on  hand,  to 
the  fuU  amount  of  the  sum  deposited,  ready 
to  deliver  when  called  for,  and  his  contract 
with  the  depositor  Is  to  refund  that  same 
amoimt  on  demand..  When  It  is  not  paid 
back  on  demand,  as  contemplated  by  the 
agreement  t)etween  the  banker  and  the  de- 
positor, and  this  because  of  the  Insolvency  of 
the  banker  and  hia  consequent  inability  to 
refund  the  amount  of  the  sum  deposited,  then, 
within  the  true  Intent  and  meaning  of  this 
statute,  which  is  entitled  "An  act  for  the  pro- 
tection of  bank  depositors,"  "the  deposit  so 
made,"  or,  in  other  words  of  the  statute,  "the 
sum  fraudulently  taken,"  Is  'lost  to  the  de- 
positor." 

The  crime  created  by  the  statute  is  con- 
summated when  the  Insolvent  banker  fraudu- 
lently receives  the  deposit  for  the  statute  de- 
clares that  such  banker  so  receiving  such  de- 
posit shall  be  deemed  guilty  of  the  embezzle- 
ment of  the  sum  so  fraudulently  taken.  Thla 
view  carries  into  effect  the  legislative  inten- 
tion, and  gives  force  and  vitality  to  a  whole- 
some and  remedial  statute.  And  this  con- 
struction Qot,  as  is  suggested,  leave  the 
clause,  "whereby  the  deposit  so  made  shall 
be  lost  to  the  depositor,"  without  any  mean- 
ing or  import  whatever.  The  statute,  with- 
out that  clause,  would  be  open  to  the  construc- 
tion that  a  banker  who  has  never  suspended 
business,  and  lias  continuously  paid  all  au- 
.thorlzed  checks  di'awn  upon  him,  and  has  even 
promptly  paid  out  upon  checks  the  full  amouAt 


of  the  deposit  made  by  the  prosecuting  wit- 
ness, was  within  the  penalties  of  the  statute. 
If  only  it  were  made  to  appear  that,  at  the 
particular  time  the  deposit  of  such  prosecuting 
witness  was  made,  be- (the  banker)  was  In- 
scdvent,  and  the  Insertion  of  said  clause  af- 
drmatively  excludes  him  from  the  purview  of 
the  statute.  Not  Is  the  meaning  we  have 
placed  upon  the  word  "lost"  unauthorized,  for 
the  rule  is  that  in  construing  a  statute  the 
court  Is  not  restricted  to  the  primary  mean- 
ing of  a  word  used,  where,  from  a  considera- 
tion of  the  whole  and  every  part  of  the  stat- 
ute, it  is  plain  that  the  word  Is  used  In  a  dif- 
ferent sense.  City  of  Springfield  v.  Oreen, 
120  lu:  269,  11  N.  B.  261.  The  faUure,  sus- 
pension, or  Involuntary  liquidation  of  th6 
banker,  by  reason  of  insolvency,  shortly  after 
the  receipt  of  the  deposit,  relates  back  to  the 
fraudulent  taking,  and  shows  that  the  deposit 
was  at  that  time  "lost  to  the  depositor."  On 
the  other  hand,  to  construe  the  statute  as 
meaning  that  there  can  be  no  conviction  nn- 
tU  it  can  be  clearly  and  definitely  ascertained 
what  the  exact  amount  is  that  can  never  be 
recovered,  and  Is  perman^tly  and  abralutely 
lost  would  utterly  defeat  the  object  of  the 
statute.  It  would  seem  that  such  amount 
can  never  be  so  ascertained  until  after  the 
death  of  the  banker,  and  the  final  settlement 
of  his  estate  by  his  administrator.  And,  even 
if  It  should  be  held  that  what  the  statute  con- 
templates Is  the  ascertainment  of  the  amount 
of  the  deficit  after  the  distribution  of  the  pro- 
ceeds of  the  property  that  the  banker  owned  at 
the  time  of  his  suspension  of  business,  yet  it 
can  readily beseen  that  usually— in  factalmost 
always— many  years  would  pass  before  final 
settlement  of  that  estate  would  be  made,  and 
in  the  meantime  the  statute  of  limitations 
would  frequently  bar  any  prosecution  for  the 
offense  committed.  And  it  is  to  be  borne  in 
mind  that  It  Is  Important  the  exact  amount  of 
the  deposit  lost  to  the  depositor  shall  be  defi- 
nitely ascertained,  for  the  statute  expressly 
provides  that  the  fine  Imposed  In  case  of  con- 
viction shall  be  a  sum  double  the  amount  of 
the  sum  so  embezzled  and  fraudulently  taken. 

There  is  authority  as  weU  as  reason  to  sus- 
tain the  conclusions  we  have  reached  In 
regard  to  the  meaning  of  this  statute.  In 
Queenan  v.  Palmer,  117  111.  619,  7  N.  B.  470, 
617,  the  words  of  the  statute  were,  "make 
good  all  losses  to  depositors  or  others."  Thla 
court  there  said:  "What  is  meant  by  the 
term  'losses,*  as  nsed  in  the  statute?  It 
would  seem  from  the  argument  that  defend- 
ants would  restrict  the  meaning  of  the  term 
'losses*  to  signify  only  the  difference  between' 
the  depositor's  claim  and  what  he  might 
have  realized  by  an  action  or  bill  against  the 
Insolvent  bank.  *  *  *  It  cannot  be  that 
the  term  losses'  was  used  In  this  connection 
In  that  restricted  sense,  as  to  mean  that 
which  can  never  be  recovered.  Otherwise 
there  might  be  no  such  thing  as  any  'losses' 
to  the  depositors  in  this  case,  for  there 
might  exist  a  remedy  against  -the  bank  for 
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one  portion,  and  against  the  Btockholders  for 
the  residue,  and  what  would  there  be  left 
for  the  term  to  attach?  Obviously,  the  term 
iosBett'  was  used  In  a  more  general  sense, 
and  one  usually  attached  to  It  by*  common 
understanding.  In  Its  most  general  sense,' 
the  word  'loss'  means  any  deprivation.  In 
some  Instances  It  may  mean  that  which  can 
never  be  recovered,  and  in  others  that  which 
Is  simply  withheld,  or  that  of  which  a  party 
is  dispossessed.  Often  the  context  assists 
to  a  clearer  understanding  of  the  words  em- 
ployed In  a  statute  or  written  agreement 
By  another  section  this  corporation  was  au- 
thorized to  receive  deposits  from  laborers 
and  servants,  and  was  obligated  to  repay 
snch  deposits  when  reqnlred.  The  suspen- 
sion of  the  bank  by  reason  of  Insolvency  was 
an  absolute  refusal  to  repay  the  deposits  to 
the  owners,  and  operated  as  a  deprivation,— 
a  withholding  of  the  same  from  the  deposi- 
tors,—and  that  Is  a  'loss,*  In  the  ordinary  ac- 
ceptance of  that  word.  A  portion  of  the 
value  of  such  deposits,  or  ail,  might  ultimate- 
ly be  recovered  from  either  the  banker  or  the 
stockholder,  but  the  deposits  are  lost  to  the 
owner.  After  the  suspension  of  the  bank, 
nothing  remained  of  his  deposits  but  the  ob- 
ligation of  the  bank  or  the  stockholders  to 
pay  the  value.  That  obligation  might  or 
might  not  l>e  of  value  to  him,  depending  on 
the  fact  of  the  solvency  or  Insolvency  of  both 
the  corporation  and  the  stockholders.  At  all 
events,  the  funds  have  "been  wasted  by  the 
corporation  becoming  partially  or  totally  In- 
solvent, and  that  is  a  loss  to  the  depositor. 
In  the  sense  that  term  is  used  In  the  stat- 
ute, and  his  right  to  proceed  against  the 
stockholder  arises  at  once.  Any  other  defini- 
tion of  this  word  'losses'  would  be  inconsist- 
ent with  the  context,  and  would  afford  no 
adegnate  security  to  the  depositors  or  oth- 
ers dealing  with  the  bank."  The  whole  of 
this  language  just  quoted  seems  peculiarly 
applicable  to  the  case  now  at  bar. 

It  is  claimed  that  the  state  failed  to  make 
out  a  case  at  the  trial,  because  It  did  not 
show  that  the  deposit  made  on  June  3,  1893, 
by  Collins  was  a  general' deposit,  as  distin- 
guished from  a  special  or  specific  deposit. 
That  fact  is  amply  shown  by  the  testimony 
of  Collins  and  bis  bank  book,  which  was  in- 
troduced in  evidence.  Besides  this,  a  deposit 
of  money  with  bankers  at  their  banking 
house  is  regarded  as  general,  unless  it  ap- 
pears that  the  banker  makes  It  special,  or 
deposits  it  expressly  in  some  particular  ca- 
pacity. Brahm  v.  Adkins,  77  Til.  263.  A  like 
failure  to  make  out  a  case  is  claimed  be- 
cause It  Is  not  shown  that  OoUIns  ever  made 
a  demand  for  the  return  of  bis  deposit,  and 
that  defendants  refused  to  comply  with  such 
demand.  It  appears  from  the  evidence  that 
Collins  deposited  the  $200  on  Saturday,  June 
3,  1893,  and  that  when  be  returned  to  the 
bank  on  Monday,  June  5th,  he  found  the  door 
closed,  and  a  card  of  the  receiver  of  the 
Meadowcroft'  Bros,  tacked  thereon,  and  the 


bank  not  open  or  doing  business,  and  also 
that  the  defendants  were  insolvent,  and  have 
never  resumed  business.  When  a  bank  or 
banker  suspends  payment,  and  closes  doors 
against  depositors  and  creditors,  and  discon- 
tinues banking  operations,  it  or  he  waives 
the  necessity  for  a  demand  on  the  part  of  Its 
or  his  depositors.  Watson  v.  Bank,  8  Mete. 
(Mass.)  217;  Planters*  Bank  v.  Farmers'  & 
Mechanics'  Bank,  8  Gill  &  J.  449,  The  case 
of  Wright  T.  People,  01  111.  382,  Is  not  here 
in  point;  for  there  the  failure  to  deliver  on 
the  demand  of  the  consignor  was,  by  the  ex- 
press terms  of  the  statute  there  Involved, 
made  a  constituent  element  in  the  offense 
that  was  created. 

At  the  conclusion  of  the  evidence  for  the 
state  tbe  defendants  called  Collins  to  the 
stand,  and  after  be  had  testified  that  he  had 
never  made  any  demand  upon  the  defend- 
ants, or  either  of  them,  for  the  return  of  the 
deposit,  counsel  for  the  defendants  then  and 
there,  on  behalf  of  the  defendants,  tendered 
to  Collins  the  full  amount  of  the  deposit, 
with  interest  thereon.  Collins  declined  the 
tender,  whereupon  the  money  was  deposited 
with  the  clerk  of  the  court,  subject  to  his  or- 
der. It  Is  claimed  by  counsel  that  If  It  ap- 
iwars,  even  after  Indictment,  and  at  any 
stage  of  the  proceedings  thereon,  that  the  de- 
iwsltor  has  recovered,  or  will  recover,  his 
deposit  in  full,  and  will  sustain  no  absolute 
and'ultlmate  loss,  then  the  prosecution  must 
fall,  even  though  the  banker,  on  the  day  of 
receiving  the  deposit,  was  hopelessly  insol- 
vent. This  claim  is  based  on  tbe  clause  of 
the  statute  which  says,  "whereby  the  de- 
posit so  made  shall  be  lost  to  the  depositor." 
We  have  already  placed  a  construction  upon 
that  clauwe,  and  it  will  readily  be  conceded 
that,  if  we  are  right  In  the  construction  we 
have  given  it,  then  the  contention  now  un- 
der consideration  cannot  be  sustained.  It 
needs  no  citation  of  authorities  to  show  that, 
as  a  matter  of  law,  the  restitution  of  money 
that  has  been  either  stolen  or  embezzled,  or  a 
tender  or  offer  to  return  the  same  or  its 
equivalent  to  the  party  from  whom  It  was 
stolen  or  embezzled,  does  not  bar  a  prosecu- 
tion by  indictment  and  conviction  for  such 
larceny  or  embezzlement.  The  effect  of  the 
tender  and  payment  in  court  may  be  a  dis- 
charge from  the  Indebtedness  for  the  deposit 
fraudulenUy  received,  so  far  as  the  depositor 
and  his  civil  remedies  are  concerned;  but, 
the  crime  having  been  fully  consummated 
before  Indictment  found,  It  is  not  within  the 
power  of  tbe  banker  and  the  depositor,  or  ei- 
ther of  them,  to  compromise  or  take  away 
the  right  of  the  state  to  Insist  upon  a  con- 
viction for  the  crime  committed.  It  is  not 
to  be  presumed  that  in  making  the  offense, 
and  providing  for  its  punishment,  it  was  the 
Intention  of  the  legislature  to  make  the  crim- 
inal courts  of  the  state  collecting  agencies 
for  collecting  the  debts  due  to  depositors 
from  Insolvent  banks  and  bankers. 

Tbe  view  we  have  taken  of  the  statute 
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ellminateB  from  consideration  most,  If  not 
all,  of  the  objections  that  are  urged  by  plain- 
tiffs In  error  to  the  rulings  of  the  trial  court 
on  questions  relating  to  the  admissibility  of 
testimony,  and  upon  the  instructions.  It  Is 
manifest  that  in  these  rulings  the  trial  court 
held  the  law  more  strongly  In  favor  of  the 
plaintiffs  In  error,  and  against  the  prosecu- 
tion, than  was  warranted  by  the  statute. 
The  state  assumed  at  the  trial  a  much  great- 
er burden  of  proof  than  the  law  Imposed  up- 
on It  The  result  was  that  the  rulings  upon 
matters  of  evidence  and  upon  instructions 
were  more  favorable  to  plaintiffs  In  error 
than  they  were  entitled  to,  and  they  have 
no  Just  ground  for  complaint  in  that  regard. 
Even  If  It  be  conceded  that  some  technical 
errors  were  committed  pending  the  struggles 
of  the  state  under  the  unwarranted  burdens 
that  at  the  trial  were  imposed  upon  it,  yet 
they  were  immaterial,  so  far  as  the  real  mer- 
its of  the  case  were  cwcemed,  and  plaintiffs 
in  error  were  not  damnified  by  them.  The 
evidence  abundantly  sustains  the  verdict  of 
the  jury.  The  testimony  Is  exceedingly  vc^- 
nmlnouB,  owing  to  the  matters  already  sug- 
gested. We  refrain  from  any  dlscossloD  of 
the  facts  of  the  case,  as  no  useful  pnrpose 
would  be  accomplished  thereby. 

It  Is  urged  that  there  are  two  obvious  ob- 
jections to,  the  verdict  that  was  returned  by 
the  Jury  that  tried  the  case,  either  of  which, 
under  the  law,  Is  fatal  to  the  validity  of  the 
verdict  and  of  the  judgment  of  the  court. 
The  verdict  was  as  follows:  "We,  the  jury, 
find  the  defendants,  Frank  R.  Meadowcroft 
and  Charles  J.  Meadowcroft,  guilty  of  em- 
bezzlement, in  manner  and  form  as  charged 
in  the  Indictment;  and  we  fix  the  punish- 
ment of  the  said  Frank  R.  Meadowcroft  and 
Charles  J.  Meadowcroft  at  a  fine  In  the  sum 
of  twenty-eight  dollars  ($28),  and,  in  addi- 
tion thereto,  at  imprisonment  in  the  peni- 
tentiary for  the  term  of  one  year." 

The  first  of  the  objections  made  is  that 
the  jury  did  not  find,  in  their  verdict,  the 
sum  of  money  or  value  of  the  deposit  em- 
bezzled, that  the  punishment  that  by  the 
mandate  of  the  statute  must  be  lm[>osed  Is 
the  fine,  the  imprisonment  b^g  optional 
with  the  jury,  and  that  this  fine  most  be  fix- 
ed by  the  jury  at  a  sum  that  is  double  the 
amount  ttiat  Is  embezzled.  The  claim  Is  that 
It  Is  clearly  settled  In  this  state  that  when- 
ever the  punishment  depends  ui>on  the  value 
of  the  article  stolen  or  embezzled,  the  jury 
must  affirmatively  and  expressly  find  that 
value,  and  a  general  verdict  Is  bad,  and  will 
not  support  a  conviction.  The  cases  of  High- 
land V.  People,  1  Scam.  392;  Sawyer  v.  Peo- 
ple, 3  Gllman,  53;  Hlldreth  v.  People,  32  III. 
36;  OoUins  v.  People,  39  IlL  233;  Williams  v. 
People,  44  111.  478;  Tobin  v.  People^  104  IlL 
565;  and  Thompson  v.  People,  125  IlL  256, 
17  N.  E.  749,— are  relied  on  as  sustaining 
their  doctrine.  The  claim,  as  urged,  is  too 
broad,  nie  rules  of  the  common  law  do  not 
require  that  tbe  jury  should.  In  terms,  find 


the  value  of  the  property  charged  to  have 
been  stolen  or  embezzled.  It  is  only  by  force 
of  our  statutes,  and  In  cases  where  the  char- 
acter of  the  offense  and  the  mode  of  punish- 
ment depend  upon  the  value  of  property, 
that  the  value  of  such  property  Is  reciulred  to 
l>e  found  In  the  verdict.  In  Sawyer  v.  Peo- 
ple, supra,  it  is  said  that  where  the  value  of 
the  property  determines  the  character  of  the 
offense,  and  regulates  the  mode  of  punish- 
ment. It  is  necessary  for  the  jury  to  ascertain 
the  value,  and  state  It  in  their  verdict,  that 
the  court  may  know  with  certainty  wtiether 
the  accused  should  be  subjected. to  punish- 
ment by  confinement  In  the  penitentiary,  or 
by  the  payment  of  a  fine,  and  imprisonment 
In  the  county  jail.  Like  language  was  used 
In  Highland  v.  People,  supra.  And  the  other 
cases  relied  on  are  expressly  decided  upon- 
the  authority  of  the  Highland  Case  and  the 
Sawyer  Case.  Here  neither  the  character  of 
the  offense,  nor  the  mode  of  the  punishment, 
Is  contingent  upon  the  value  of  the  deposit 
embezzled  by  the  banker.  Upon  conviction 
the  fine  Is  to  be  Imposed  at  all  events,  and 
whether  the  value  of  the  property  emb^led 
Is  $1  or  $400;  and  the  optional  punls&ment 
of  Imprisonment  In  the  penitentiary  may 
lawfully  be  inflicted  when  the  value  of  the 
property  Is  a  single  dollar,  and  omitted  when 
Its  value  Is  hundreds,  or  even  thousands,  of 
dollars.  The  most  that  can  be  said  Is  that 
the  amount  of  the  fine  depends  upon  the 
value,  but  that  goes  only  to  the  measure  or 
quantity  of  punishment,  and  not  to  the 
character  of  the  offense  or  mode  of  punish- 
ment. We  are  not  inclined  to  extend  the 
doctrine  relied  on  beyond  the  requirement  of 
the  rule,  and  apply  It  to  cases  not  within  the 
reason  of  the  rule.  Here  the  fine  fixed  by 
the  jury  was  only  $28,  and,  as  we  have  al- 
ready seen,  It  should,  under  the  evidence  and 
the  law,  have  been  $400.  Plaintiffs  in  error 
are  not  Injured,  and  cannot  be  heard  to  com- 
plain. 

The  other  objection  to  the  verijlct  is  that 
It  fixed  a  joint  Instead  of  a  several,  punish- 
ment for  the  two  defendants.  In  Moody  v. 
People,  20  111.  315,  this  court  said  that,  where 
several  persons  are  jointly  Indicted  and  con- 
victed, they  should  be  sentenced  severally, 
and  the  Imposition  of  a  joint  fine  is  errone- 
ous. "If  each  defendant  was  guilty  of  the 
crime  charged,  then  each  Incurred  the  pen- 
alty or  penalties  provided  by  the  statute,  and 
the  Jury  should  have  fixed  the  punishment  of 
each.  Tte  verdict  In  this  case  is  very  In- 
formal, but  Is  It  to  be  regarded  as  Invalid? 
It  Is  to  be  kept  in  mind  that  juries  are  usual- 
ly composed  of  men  who  are  not  learned  in 
the  forms  of  the  law,  or  exact  in  their  use  of 
language,  and  therefore  all  reasonable  in- 
tendments should  be  made,  in  order  to  sus- 
tain their  verdicts,  when  the  validity  of  such 
verdicts  is  challenged  on  merely  technical 
grounds.  If  the  verdict  was  simply,  "We  fix 
the  punishment  of  the  said  Frank  R.  Mea- 
dowcroft and  Obarles  J.  Meadowcroft  at  Im- 
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prlsonment  In  the  penitentiary  for  the  term 
of  one  year,"  then,  growing  out  of  the  na- 
tnre  of  the  punishment,  the  verdict,  though 
informal,  would  without  doubt  be  regarded 
as  a  Bufflciently  distinct  fixing  of  punishment 
at  imprisonment  for  one  year,  as  against 
each  defendant  It  would  not  in  such  case 
reasonably,  or  without  leading  to  absurdities, 
be  regarded  as  the  fixing  of  a  single  term  of 
one  year  for  the  two  defendants  jointly,  the 
further  pjinlshment  of  each  to  be  discharged 
upon  .his  suffering  Imprisonment  for  six 
months  of  the  term.  This  being  so,  and  the 
"imprisonment  in  the  penitentiary  for  the 
term  of  one  year"  being  fixed  as  a  part  of 
the  punishment  of  the  said  Frank  R.  Mead- 
owcroft  and  Charles  J.  Meadowcroft,  and 
in  hnmedlate  conjunction  therewith,  and  con- 
nected with  it  by  the  clause  "and  in  addition 
thereto,"  the  jury  fixing  the  other  part  of  the 
punishment  "at  a  fine  in  the  sum  of  $28,"  we 
think  there  can  be  no  reasonable  doubt  but 
that  it  was  the  intention  of  the  jury  to  fix 
the  punishment  of  each  defendant  at  the 
fine  of  $28,  as  well  as  at  imprisonment  in 
the  penitentiary  for  the  term  of  one  year.  It 
Is  evident  that  the  criminal  court  bo  regard- 
ed and  understood  and  acted  upon  the  ver- 
dict; for  It  sentenced  the  defendant  Frank 
R.  Meadowcroft  to  impriscmment  in  the  peni- 
tentiary for  a  term  of  one  year,  and  rendered 
a  several  judgment  against  him  for  a  fine 
of  $28,  and  awarded  execution  therefor,  and 
also  sentenced  the  defendant  Oharles  J.  Mead- 
owcroft to  Imprisonment  in.  the  penitentiary 
for  a  term  of  one  year,  and  rendered  a  sev- 
eral judgment  against  him  for  a  fine  of  $28, 
and  awarded  execution  therefor.  We  find  no 
error  in  the  record  for  which  the  judgment 
should  be  reversed,  and  It  ia  therefore  af- 
firmed. Affirmed. 

PHILLIPS,  J.  I  do  not  concur  In  the  opin- 
ion of  the  majority.  There  are  two  objectiona 
to  the  verdict  that  was  returned  by  the  jury 
that  tried  ^e  case,  either  of  which,  under  the 
law,  is  fatal  to  the  validity  of  the  verdict  and 
of  the  judgment  of  the  court.  The  verdict 
was  as  follows:  "We,  the  Jury,  find  the  de- 
fendants, Frank  R.  Meadowcroft  and  Charles 
J.  Sfeadowcroft,  guilty  of  embezzlement,  'in 
manner  and  form  as  charged  in  the  Indict- 
ment; and  we  fix  the  punishment  of  said 
Frank  R.  Meadowcroft  and  Cheries  J.  Mead- 
owcroft at  a  fine  in  the  sum  of  twenty-eight 
dollars  ($28),  and.  In  addition  thereto,  at  im- 
prisonment in  the  penitentiary  for  the  term  of 
one  year." 

The  first  of  the  objections  made  la  that  the 
Jury  did  not  find  in  their  verdict  the  sum  of 
money  or  value  of  the  deposit  embezzled. 
The  statute  provides,  in  express  terms,  that 
upon  conviction  the  defendant  or  defendants 
"shall  be  fined  in  a  sum  double  the  amount 
of  the  sum  so  embezzled  and  fraudulently 
taken,  and  in  addition  thereto,  may  be  Im- 
prisoned In  the  state  penitentiary  not  less 
than  one  nor  more  tbaxk  three  yean."  'Oie 


punishment  that  by  the  mandate  of  the  stat- 
ute must  be  Imposed  is  the  fine.  The  impris- 
onment is  optional  with  the  jury.  This  fine 
must  be  fixed  by  the  jury  at  a  sum  that  Is 
double  the  amount  of  the  sum  that  is  embez- 
zled. In  this  respect  the  statute  is  like  the 
provl^n  of  the  Criminal  Code  In  regard  to 
larceny,  wherein  the  punishment  depends  up- 
on the  value  of  the  property  stolen,  and  like 
the  provision  hi  regard  to  recriving  stolen 
goods,  wherein,  also,  the  punishment  depends 
upon  the  value  of  the  stolen  goods  received. 
It  is  clearly  settled  In  this  state,  by  repeated 
and  uniform  decisions  of  this  court,  extending 
from  the  year  1837  down  to  this  time,  that 
whenever  the  measure  or  kind  of  punishment 
depends  upon  the  value  of  the  property  stol- 
en, embezzled,  or  received,  the  jury  must  find 
thait  value  as  a  part  of  their  verdict,  and  that 
without  Buch  finding  their  verdict  is  bad,  and 
will  not  Bnp[>ort  a  conviction.  Highland  T. 
People,  1  Scam.  393;  Sawyer  v.  People,  3  Oil- 
man, 53;  Hlldreth  v.  People,  32  lU.  36;  Col- 
lins V.  People,  39  IlL  233;  Williams  v.  People, 
44  lU.  478;  Tobin  t.  People,  104  III.  565; 
Thompson  v.  People,  135  111.  256,  17  N.  E. 
749.  The  reasons  for  the  rule  are  given  In 
the  cases  cited,  and  need  not  be  repeated. 
We  cannot  do  otherwise  than  hold  the  law 
oif  the  land  to  be  aa  It  has  continuously  been 
held  to  be  by  the  court  of  last  r^ri  for  a 
period  60  years.  And  in  accord  with  the 
rule  that  obtains  in  this  atate  are  the  decisions 
in  other  states.  Ray  r.  State,  1  Greene  (Iowa) 
316;  State  v.  Redman,  17  Iowa,  329;  Wim  T. 
State,  3  Tex.  App.  58;  State  v.  Heath,  41  Tex. 
428;  State  v.  Ladd,  32  N.  H.  111. 

Another  objection  to  the  verdict  is  that  it 
fixed  a  Jobit,  instead  of  sev^l,  punishment 
for  the  two  defendants.  That  this  cannot  be 
done  is  fully  shown  by  the  authorities.  Miller 
V.  People,  47  111.  App.  472;  1  Blsh.  New  Cr. 
Law,  IS  954,  955;  1  Bish.  Cr.  Proc.  (3d  Ed.)  } 
1036;  Allen  t.  State,  34  Tex.  230;  Hampton 
T.  State,  45  Tex.  154;  Flynn  v.  State,  8  Tex. 
App.  898;  State  t.  Gay,  10  Mo.  440;  Streughan 
V.  State,  16  Axk.  37;  Cunningham  v.  State,  26 
Tex.  Ah).  83,  9  S.  W.  02;  Medis  v.  State,  27 
Tex.  App.  194,  11  S.  W.  112;  Hays  v.  State, 
30  Tex.  App.  472,  17  S.  W.  1003;  Com.  v.  Har- 
ris, 7  Grat.  600;  Caldwell  v.  Com.,  7  Dana, 
220;  Curd  v.  Com.,  14  B.  Mon.  386;  Reg.  v. 
Uttlechlld,  L.  R.  6  Q.  B.  293;  Godfrey's  Case, 
11  Coke,  43;  Rex  v.  Steitog,  1  Lev.  125:  Jones 
V.  Com..  1  Call,  555;  State  v.  Hunter,  33  Iowa, 
361;  McLeod  v.  State,  35  Ala.  395;  Waltzer  v. 
State,  3  Wis  785;  Com.  v.  Ray,  1  Va.  Cas. 
262.  And  hi  Moody  v.  People,  20  111.  315,  this 
court  said,  "Where  several  persons  are  jointly 
Indicted  and  convicted,  they  should  be  sentenced 
severally,  and  the  Unposttlou  of  a  joint  fine  is 
erroneous."  If  each  defendant  was  guilty  of 
the  crime  chained,  then  each  bicurred  the  pen- 
alty or  penalties  provided  1^  the  statute,  and 
the  jury  should  have  fixed  the  punishment  of 
each.  If  the  verdict  was  simply,  "We  fix  the 
punishment  of  the  said  Frank  R.  Meadowcroft 
and  (3iarieB  J.  Meadowcroft  at  impriaonmoit  In 
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the  penitentiary  f<a  the  term  at  one  year,"  then, 
growing  opt  of  ttte  nature  of  the  pnnialunent,  the 
verdict,  tiiou^  Intonaid,  might  be  regarded  as  a 
anffldently  distinct  fixing  of  pnnlshmait  as 
against  each  defendant.  And  see  Fife  t. 
Com.,  28  Fa.  St  But  when  the  rerdlct 
says,  "We  fix  the  ptmUAment  of  the  s^ 
Frank  B.  Meadowcroft  and  C^iarlee  J.  Head- 
oncraft  at  a  fine  hi  the  sum  at  $28,"  it  Is  man- 
MeaUj  tbt  avardhig  of  a  fine  oi  928  against 
them  Jointly,  and  cannot  be  r^arded  other- 
wise without  doing  violence  to  the  language 
used  the  Jury  in  ttielr  verdict.  The  lan- 
goage  used  by  them  plainly  indicates  their 
Intention  to  Impose  a  single  fine  on  the  two 
defendants  Jointly.  And  when  the  criminal 
court  afterwards  rendered  a  several  Judgment 
against  Frank  R.  Ueadowcroft  for  a  fine  of 
928,  and  a\rarded  execution  therefor,  and  al- 
so rendered  a  several  Judgment  against 
Oharles  3.  Meadowcroft  for  a  fine  of  928,  and 
awarded  execution  therefor,  tt  rendered  a 
Judgment  that  was  not  based  upon,  or  anUioiv 
Ixed  by,  the  verdict  This  Identksl  question 
wab  before  the  supreme  court  ot  Texas  in  Al- 
len V.  State,  84  Tex.  230,  and  that  court  held 
that  the  Judgment  was  not  warranted  or  sup- 
ported by  tiie  verdict  the  Judgmrat  being  sev- 
ernl  while  the  verdict  was  Joint  and  reversed 
(he  Judgment  In  the  case  M  bar  the  ver- 
dict was  Inanffldent  to  snppott  a  valid  Judg- 
moit  and  the  trial  oonrt  erred  In  presuming 
thB  Intent  of  the  Jury  to  be  otherwise  than 
was  expressed  In  the  verdict  they  returned  In- 
to court,  and  in  entering  a  several  Judgment 
fxffoa  a  Joint  verdict 


(U  Ohio  SC  423) 

PAIAIBB  eC  al.  v.  TISQIM. 
TOUNG  v.  IiION  HABDWABB  GO. 
(Sopreme  Gourt  of  Ohio.    Dec.  8,  1896.) 
Mbohaxic's  IjIbk— Rishts  or  Fbopbstt— Lisx  ov 

SuBiCOKTRAOTOas— ComnTIITIONAL  IjAW. 

1.  Tbe  Inalienable  right  of  enjoying  liberty 
and  BcguiTiDg  property,  arnarantied  by  the  first 
section  of  tbe  bill  of  rights  of  the  eonstitation, 
embraces  tbe  right  to  be  free  In  the  enjoj'ment 
of  our  faculties,  subjeci.  only  to  inch  restraints 
as  are  necessary  for  tbe  common  welfare. 

2.  Liberty  to  acquire  property  by  ctHitract  can 
be  restrained  by  the  general  assembly  only  so 
far  as  such  restoaint  is  for  the  common  welfare 
and  equal  protecticHi  and  benefit  of  the  people, 
and  such  restraining  statute  must  be  of  snch  a 
character  that  a  court  may  see  that  it  is  for  such 
general  welfare,  protection,  and  benefit.  The 
judgment  of  the  general  assembly  in  such  cases 
is  not  concluaive. 

S-Wnile  a  valid  statute  regulating  contracts 
Is,  bj  its  own  force,  read  into,  and  made  a  part 
of,  such  contracts,  It  is  otherwise  as  to  invalid 
statntes. 

4.  The  act  of  April  13,  1894  (91  Ohio  Iaws, 
136),  in  80  far  as  it  Kives  a  lien  on  the  property 
of  the  owner  to  subcontractors,  laborers,  and 
those  who  furnish  machinery,  material,  or  tile 
to  the  contractor,  is  unconstitutional  and  void. 
AU  to  whom  the  contractor  becomes  indebted 
in  the  pertormance  of  his  eontract  are  bound  by 
the  terms  of  the  contract  twtween  him  and  the 
owner. 

Minshall,  J.,  dissenting. 

(Hyllahus  bj  the  Court) 


Error  to  dicnlt  eonrt,  Putnam  comity. 

Brror  to  circuit  couil^  Glaik  county. 

Separate  actions  In  the  common  pleas  by 
Palmer  &  Crawford  against  William  O.  Tin- 
gle, and  by  the  Uon  Hardware  Company 
against  L.  F.  Tonng,  to  foredose  mechanics' 
Uens.  In  the  former  case  there  was  a  Judg- 
ment for  defendant  on  appeal  to  the  drcnlt 
comt,  and  plaintiffs  bring  error;  and  In  tbe 
latter  then  was  a  judgment  tor  plalntlfl  on  ap- 
peal to  the  drcnlt  court,  and  defendant  brings 
error.  Affirmed  in  the  fumer  case,  and  re- 
versed In  the  latter. 

These  two  cases  were  beard  and  determined 
together.  Both  cases  Involve  the  constitution- 
ality of  tbe  mechanics  Hen  statute,  as  amend- 
ed April  13,  1884.  In  the  Putnam  county 
case  the  contract  was  made  <m  the  23d  day  of 
April,  1894,  and  was  for  tbe  repair  of  Mr.  Tin- 
gle's bouse,  at  the  agreed  price  of  950D,  which 
was  to  be  paid  by  the  owner  of  the  house 
to  the  contractor,  a  Mr.  McGomb,  by  Indorsing 
and  delivering  to  him  two  notes  held  by  Mr. 
Tingle  against  a  man  the  name  of  Vale; 
and  Mr.  Tingle  did  Indorse  and  deliver  the 
two  notes,  each  for  the  sum  of  9230,  to  Mr. 
McOtnnb,  and  he  recdved  tihe  notes  In  ftill 
p^ment  and  satlsfBdlon  of  the  agreed  re- 
pairs. Mr.  McComb  purchased  materials  from- 
Palmer  ft  Crawford,  a  co-partnership,  tea  the 
purpose  of  making  tbe  repairs,  and  the  mate- 
rials were  in  fact  used  In  the  making  of  said 
repairs.  Mr.  McComb  fully  perf<Hined  blB 
cwtract,  but  fall-^  to  pay  fOr  the  materials, 
hi  the  sum  of  ¥:fi4.87;  and  thereupon  ^e 
partnershlik,  withbi-tour  months,  filed  an  affi- 
davit In  all  respects  as  required  by  statute, 
In  tbe  office  of  the  recorder  of  the  county, 
seeking  to  perfect  a  lien  uptm  Mr.  Tingle's 
house,  and  the  land  xxpaa  whldi  It  stands. 
The  circuit  court,  upon  appeal,  held  the  stat- 
ute unconstitutional,  and  rendoed  Judgment 
in  fiivor  of  Mr.  Tingle.  The  partnership  filed 
Its  petition  in  error  In  this  court  seeking  to 
reverse  the  Judgment  of  the  circuit  court  In 
the  CHai^  comity  case,  Mr.  Toung  made  a  con- 
trai*t  with  a  Mr.  Hollenback  on  tbe  29th  day 
of  June,  1894,  by  the  terms  of  whldi  Mr.  Hoi- 
lenlnck  was  to  furnish  the  materials  and  la- 
Iwr,  and  erect  for  Mr.  Toung,  upon  premises 
owned  by  him,  a  dwelling  house,  on  or  before 
the  let  day  of  October,  1894,  except  tbe  foun- 
dation, painting,  and  chimneys,  for  tlie  sum  of 
91,925.  The  paymfflits  were  to  be  9300  upon 
completion  of  the  roof,  9300  when  ready  for 
plastering,  $400  when  the  plastering  should  be 
completed,  and  the  remainder,  99^>  within  30 
days  after  the  completion  and  acceptance  ot 
tbe  house.  Mr.  Hollenback  performed  his 
part  of  the  contract,  and  Mr.  Young  accepted 
the  house  and  t^id  therefor  according  to  the 
contract  Mr,  HollenbadE  purchased  from  the 
hardware  company  materials  for  tbe  comple- 
tion of  the  house-  to  the  amount  of  9^15.07, 
which  materials  were  of  that  value,  and  were 
used  In  the  completion  of  the  house.  After 
payment  had  been  made  la  fuU  for  tbe  com- 
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pletlon  of  the  house,  and  within  four  months 
after  the  materials  were  furnished,  the  hard- 
ware company  filed  Its  affidavit,  in  due  form, 
in  the  office  of  the  recorder  of  the  county,  to 
I»erfect  a  lien  upon  the  house  of  Mr.  Young 
for  the  materials  so  furnished  to  Mr.  Hollen- 
back  for  the  completion  of  said  house.  Mr. 
Young  had  no  notice  of  the  claim  for  aald  ma- 
terials until  after  the  house  was  completed, 
accepted,  and  paid  for  In  full.  Upon  appeal 
to  the  circuit  court,  It  made  a  finding  of  facts 
and  rendered  a  decree  In  favor  of  the  hard- 
ware company.  Thereupon  Mr.  Young  filed 
hlR  petition  In  error  in  this  court,  seeking  to 
reverse  the  judgment  of  the  circuit  court,  and 
asking  that  judgment  be  rendered  In  his  fftvor 
upon  the  findings  of  fact 

Leasure  &  Powell,  for  plalntilts  In  error 
Palmer  &  Crawford.  Mowen  &  Mowen,  for 
plaintiff  In  error  L.  F.  Young.  W.  H.  Griffith, 
Hagan  &  Hagan,  Outhwaite  &  Unn,  and  Hen- 
ry Gumble,  for  defendant  In  error  Lion  Hard- 
ware Company.  Watts  &  Moore,  for  defend- 
ant In  error  WlUlam  C.  Tingle. 

BtJRKET,  J.  (after  stating  the  facts).  The 
constitutionality  of  the  amendment  of  ihe  me- 
chanic's Uen  law,  as  passed  April  13,  1894  (91 
Ohio  Laws,  135),  Is  challenged  In  each  of  the 
cases.  In  the  first  case,  payment  was  made 
under  the  contract  In  full  before  the  work  was 
done.  In  the  second  case,  payment  was  made 
under  the  contract  as  the  work  progressed, 
and  a  final  payment  In  full  upon  the  comple- 
tion and  acceptance  of  the  building,  and  before 
any  mechanic's  lien  was  filed,  or  notice  given 
the  owner.  The  section  of  the  statute  under 
which  a  right  to  a  Uen  In  these  cases  Is  claim- 
ed is  as  follows:  "Sec.  3184.  A  person  who 
performs  labor,  or  furnishes  machinery  or  ma- 
terial for  constructing,  altering  or  repairing  a 
boat,  vessel  or  other  water-crafi,  or  for  erect- 
ing, altering,  repairing  or  removing  a  house, 
mill,  manufactory,  or  any  furnace  or  furnace 
material  therein,  or  other  building,  appurte- 
nance, fixture,  bridge  or  other  structure,  or 
for  the  digging,  drilling,  plumbing,  boring,  op- 
erating, completing  or  repairing  of  any  gas- 
well,  oil-well,  or  any  other  well,  or  performs 
labor  of  any  kind  whatsoever,  In  altering,  re- 
palfing  or  constructing  any  oil-derrick,  oil- 
tank,  oil  or  gas  pipe-line,  or  furnishes  tile  for 
the  drainage  of  any  lot  or  laud  by  virtue  of  a 
contract  with,  or  at  the  Instance  of  the  owner 
therefor  or  his  agent,  trustee,  contractor  or 
sub-contractor,  shall  have  a  lien  to  secure  the 
payment  of  the  same  upon  such  lx)at,  vessel, 
or  other  water^raft,  or  upon  such  house, 
mill,  manufactory  or  other  building  or  appurte- 
nance, fixture,  bridge  or  other  structure,  or 
upon  auch  gas-well,  oU-well,  or  any  other  well, 
or  upon  such  oil-derrick,  oil-tank,  oil  or  gas 
pipe-line,  and  upon  the  material  and  madiin- 
eiy  so  furnished,  and  upon  the  interest,  lease- 
hold or  otherwise,  of  the  owner  In  the  lot  for 
and  on  which  the  same  may  stand,  or  to  which 
it  may  be  lemoTed."   The  former  statute  on 


this  subject  provided  that  a  lien  might  be  tak- 
en by  a  person  who  should  perform  labor,  or 
furnish  machinery  or  material,  by  virtue  of  a 
contract  with  the  owner  or  his  authorized 
agent,  while  the  statute  here  In  question  pro- 
vides that  such  lien  may  be  taken  by  any  per- 
son who  performs  labor,  or  furnishes  machin- 
ery or  material,  or  tile  for  dramage,  by  virtue 
of  a  contract  with,  or  at  the  instance  of,  the 
owner,  or  his  agent,  trustee,  contractor,  or 
subcontractor.  It  is  claimed  by  those  oppos- 
ing the  statute  that  In  so  far  as  It  undertakes 
to  give  a  lien  on  the  owner's  property  for  la- 
bor, machinery,  materials,  or  tile  not  supplied 
under  any  contract  with  him  or  with  his  agent, 
and  not  at  the  Instance  of  either.  It  Is  uncon- 
stitutional. On  part  of  those  who  are  uphold- 
ing the  statute.  It  Is  claimed  that  the  statute 
is  ccmstitutlonal,  and  that,  by  operation  of 
law,  its  terms  become  woven  into  the  contract 
between  the  owner  and  the  contractor,  and 
that  the  owner,  having  thereby  agreed  to  pay 
the  debts  made  by  the  contractor  in  complet- 
ing the  building,  has  no  cause  for  complaint 
As  to  which  claim  is  right  must  be  determined 
by  the  constitution,  aided  by  general  rules  of 
law. 

The  preamble  to  the  constitution  is  as  fol- 
lows.- "We,  the  people  of  the  state  of  Ohio, 
grateful  to  Almighty  Qod  for  our  freedom, 
to  secure  its  blessinss  and  promote  our  com- 
mon welfare  do  establish  this  constitution." 
It  is  worthy  of  notice  that  the  constitution  Is 
established  to  secure  the  blessings  of  freedom, 
and  to  promote  the  common  welfare.  As  the 
constitution  must  be  regarded  as  consistent 
with  itself  throughout.  It  must  be  presumed 
that  the  laws  to.  be  passed  by  the  general 
assembly  under  the  powers  conferred  by  that 
Instrument  are  to  be  such  as  shall  secure  the 
blessings  of  freedom,  and  promote  our  com- 
mon welfare.  To  make  this  more  emphatic, 
the  first  section  of  the  bill  of  rlghta  provides 
that,  "All  men  are,  by  nature,  free  and  Inde- 
pendent, and  have  certain  inalienable  rights, 
among  which  are  those  of  enjoying  and  de- 
fending life  and  liberty,  acquiring,  possessing 
and  protecting  property,  and  seeking  and  ob- 
taining happiness  and  safety." '  And  by  the 
second  section  It  Is  provided  that:  "AH  po- 
litical power  is  Inherent  In  the  people.  Gov- 
ernment Is  Instituted  for  their  equal  protection 
and  l>enefit."  The  tisual  and  most  frequent 
means  of  acquiring  property  Is  by  contract, 
and  one  of  the  most  valuable  and  sacred  rights 
Is  the  right  to  make  and  enforce  contracts. 
The  obligation  of  a  contract,  when  made  and 
entered  Into,  cannot  be  Impaired  by  act  of  the 
general  assembly.  Const,  art.  2,  §  28.  The 
word  "liberty,"  as  used  in  the  first  section  of 
the  bin  of  rights,  does  not  mean  a  mere  free- 
dom from  physical  restraint  or  state  of  slav- 
ery, but  is  deemed  to  embrace  the  right  of 
man  to  be  free  In  the  enjoyment  of  the  Scut- 
tles w^ith  which  he  has  l>een  endowed  by  his 
Creator,  subject  only  to  such  restraints  as  are 
necessary  for  the  common  welfare.  People  v 
Marx,  99  N.  Y.  377,  2  N.  E.  29;  Bertludf  r. 
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O'Reilly.  74  N.  T.  509;  In  re  Jacobs,  96  N.  T. 
98.  Coutracts  and  compacts  bare  been  entered 
Into  between  men,  tribes,  and  nations  during 
mil  time  from  the  earliest  dawn  of  history; 
and  the  right  and  liberty  of  contract  ie  one  of 
the  Inalienable  rights  of  man,  fully  secured 
and  protected  by  our  constitution,  and  It  may 
be  restrained  only  In  so  far  as  It  Is  necessary 
ttx  the  common  welfare  and  the  equal  protec- 
tion and  benefit  of  the  people.  That  such  re- 
straint of  the  right  and  liberty  of  contract  is 
for  the  common,  public  welfare,  and  equal 
protection  and  benefit  of  the  people,  must  ap- 
pear, not  only  to  the  general  assembly,  in  the 
face  of  popular  clamor,  or  the  pressure  of  the 
lobby,  but  also  to  the  courts;  and  it  must  be 
■0  clear  that  a  court  of  Justice,  in  the  calm 
deliberation  of  its  Judgment,  may  be  able  to 
see  that  such  restraint  Is  for  the  common  wel- 
fare and  equal  protection  and  benefit  of  the 
people.  People  v.  Oillson,  109  N.  T.  389,  17 
N.  E.  34a  The  statute  in  restraint  of  the  lib- 
erty to  contract  as  to  interest  on  money  Is 
Talid  for  the  reason  that  all  can  see  that  It  is 
for  the  common  welfare.  Many  other  like  cas- 
es of  restraint  as  to  contracts  are  to  be  found 
In  our  statutes,  but  all  of  them,  in  so  far  as 
they  axe  raUd,  depend  for  their  validity  upon 
the  same  principle.  It  was  the  Infringement 
of  the  liberty  of  contract  that  induced  this 
court.  In  State  t.  Iron  Co.,  unreported,!  to  hold 
the  statute  unconstitutional  which  required 
corporations  to  pay  their  employes  at  least 
twice  in  each  month.  Our  exemption  laws 
can  be  sustained  only  on  the  ground  that  while 
they.  In  a  slight  degree,  limit  the  liberty  of  con- 
tract, such  limitation  Is  for  the  general  wel- 
fare of  the  whole  people,  and  does  not  Inter- 
fere with  their  equal  protection  and  benefit. 
In  such  cases  courts  can  see  that  the  slight  re- 
straint of  the  liberty  of  contract  is  for  the  com- 
mon welfare  of  the  people,  but  no  court  can 
see  that  It  is  for  the  common,  public  welfare 
that  the  liberty  of  contract  should  be  taken 
away  from  the  owner  of  a  buUdlng,  to  enable 
the  seller  of  materials  to  collect  their  value 
from  a  man  who  never  purchased  them,  and 
has  already  fully  paid  the  one  with  whom  he 
contracted  for  all  that  he  has  received.  There 
can  be  no  public  necessity  for  making  the  con- 
tractor the  agent  of  the  owner,  to  enable  the 
seller  of  materials  to  collect  his  pay  from  one 
who  does  tiot  owe  him,  and  with  whom  he 
has  no  contract  An  agent  can  have  no  Inter- 
est adverse  to  his  master,  but  this  statute  at- 
tempts to  create  an  agent  for  the  owner  out  of 
the  contractor,  who  Is  opposed  to  bim  in  ev- 
ery interest  It  is  an  attempt  to  make  the 
contractor  serve  two  masters,— himself  and  the 
owner.  This  cannot  be  done.  For  this  we 
have  the  highest  authority.  The  owner  has 
the  right  to  acquire  his  building  upon  the  best 
terms  possible,  and  if  he  can,  by  making  a 
contract  to  pay,  In  advance,  or  by  exchange  of 
securities  or  other  property,  acquire  his  build- 
ing cheaper  than  by  contracting  to  pay  after 
four  months  from  Its  completion,  be  has  the 
Unalienable  fright  to  so  acquire  It;  and  to  be 
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protected  In  its  enjoyment;  and  it  is  not  with- 
in the  iK>wer  of  the  general  assembly  to  com* 
pel  bim  to  pay  a  higher  price  for  his  building, 
for  the  protection  of  laborers  and  furnisher* 
with  whom  he  has  no  contractual  relation.  Tft 
enable  the  contractor,  by  force  ot  this  statute^ 
to  enlarge  the  price  to  be  pald»  by  allowing 
Uens  to  be  taken  on  the  pn^»er^  for  labor  and 
materials,  would  be  as  nnjust  as  to  authorize 
the  owner,  by  statnte,.  to  oila^  the  building, 
without  a  corxe^Kinding  Increase  In  payment 

But  It  Is  urged  that  tbe  act  is  constitu- 
tional for  the  reason  that  the  statute  itself 
must  be  read  Into  the  contract,  and  that 
thereto  the  owner  agrees  that  the  contractor 
may  obtain  labor  and  materials  for  which 
a  lien  may  be  taken  against  the  owners'  prop- 
erty. This  begs  the  question,  and  assumes 
the  constitutionality  of  the  statute.  If  the 
statute  la  valid,  it  must  be  read  into  the  cm- 
tract;  but,  if  invalid,  It  binds  neither  partr. 
and  does  not  become  a  part  of  the  contract 

It  is  further  urged  that  the  owner  has  the 
means  of  protecting  himself  against  loss  by 
taking  a  bond,  or  withholding  payment  for 
four  months,  or  collecting  his  loss  from  the 
contractor,  and  that  statutes  In  restraint  of 
the  liberty  of  contract  are.  In  such  cases, 
constitntionaL  There  are  cases  which  so 
hold,  notably,  Mallory  t.  Abattoir  Co.,  80 
Wis.  170,  49  N.  W.  1071.  But  even  In  that 
case  it  was  held  that  the  means  of  protec- 
tion must  be  adeqnate.  It  cannot  be  said 
that  the  means  suggested  would  be  ade- 
quate, under  the  statute  in  question,  to  pro- 
tect the  owner  against  loss,  as  he  would  like- 
ly have  to  pay  a  higher  price  In  case  he 
should  delay  payment  or  require  a  bond,  or 
undertake  to  pay  tor  the  lalmr  and  material 
himself.  And,  as  to  effecting  from  the  con- 
tractor, there  would  be  no  necessity  of  tak- 
ing a  lien  in  case  of  his  solvency,  and  In  case 
of  his  Insolvency  the  loss  would  fall  on  the 
owner.  The  suggested  means  of  protecting 
the  owner  from  loss  are  therefore  not  suffl- 
cient  to  compensate  him  for  the  loss  of  his 
liberty  to  contract  to  the  beat  advantage, 
and,  besides,  there  Is  no  public  necessity  for 
singling  out  owners,  and  laying  such  heavy 
burdens  upon  them  t(x  the  benefit  of  a  fa- 
vored class  attempted  to  be  created  by  this 
stotute;  and  to  do  so  would  not  be  for  the 
general  welfare  and  equal  protection  and 
benefit  of  the  people. 

It  is  also  urged  by  the  friends  of  the  stat- 
ute that  It  is  beneficial  in  this:  that  It  drives 
all  the  small  and  Insolvent  contractors  out 
of  business,  and  leaves  the  contracting  busi- 
ness in  the  hands  of  those  who  are  rU'h 
enough  to  guaranty  their  contracts.  Bat  It 
Is  not  for  the  gena^  welfare  that  small 
and  financially  weak  contractors  should  be 
driven  out  of  business.  As  well  might  poor 
laborers  and  small  furnishers  be  driven  out 
of  business,  and  thus  leave  the  whole  busi- 
ness of  building  and  furnishing  to  the  rich, 
and  give  them  a  moniqwly  of  the  whole 
trade*  and  drive  ttu  weak  and  poor  Into 
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starvation.  Liberty  and  the  common  wel- 
fare demand  that  all— rich  and  poor  alike— 
should  have  an  equal  chance,  and  be  treated 
alllce,  and  lawB  should  be  enacted  for  their 
equal  protection  and  benefit.  With  liberty 
and  the  equal  protection  of  the  laws,  the 
weak  and  poor  of  to-day  become  the  rich  and 
Influential  of  the  future.  And  It  Is  a  nar- 
row, unworthy,  and  unpatriotic  policy  to  at- 
tempt to  drive  the  poor  and  weak  out  of 
business  for  the  benefit  of  the  rich  and  tn- 
fluentiaL  One  of  the.  principal  virtues  of 
the  statute,  claimed  by  its  friends,  is  that 
It  has  driven  all  the  poor  and  weak  con- 
tractors out  of  business.  This  result,  Instead 
of  being  commended,  Is  to  be  deplored. 

There  are  some  cases  in  other  states  in 
which  statutes  somewhat  similar  have  been 
upheld,  usually  upon  the  theory  that  the 
statute  enters  into  the  contract,  and  is  there- 
fore agreed  to  by  the  owner;  bnt  as  an  un- 
constitutional statute  cannot  enter  info  a 
contract  without  the  assent  of  the  parties, 
those  cases  are  not  regarded  as  sound,  and 
we  refuse  to  follow  them.  A  statute  of 
Michigan  similar  to  the  one  here  in  question, 
was  held  unconstitutional  by  the  supreme 
court  of  that  state,  for  reasons  which  seem 
sound.  Spry  Lumber  Co.  v.  Sault  Sav. 
Bank,  Loan  &  Trust  Co.,  77  Mich.  lOQ,  43 
N.  W.  778.  See,  also,  Taylor  v.  Murphy, 
148  Pa.  St.  337.  23  Atl.  1134. 

The  conclusion  is  that  the'statute  in  ques- 
tion. In  so  far  as  it  attempts  to  give  a  lien 
for  materials,  machinery,  tile,  or  labor  ob- 
tained by  the  contractors,  is  unconstitutional 
and  Told.  The  following  cases  throw  some 
light  upon  the  question:  Coal  Co.  v.  Rosser,  63 
Ohio  St.  12,  41  N.  E.  263;  State  v.  Ferris,  53 
Ohio  St  314,  41  N.  B.  679;  Harding  v.  People, 
160  Bl.  459. 43  N.  B.  624;  State  v.  QoodwlU,  33 
W.  Va.  179,  10  S.  E.  285;  Frorer  v.  People, 
141  lU.  171,  31  N.  E.  395.  It  follows  that  the 
Putnam  county  case  should  be  affirmed, 
and  that  the  Clark  county  case  should  be 
reversed,  and  Judgment  entered  npon  the 
findings  of  fact  la  favnr  of  Mr.  Tonsg. 
Judgment  accordingly. 

MINSHAIiL,  J.,  dissents. 


(66  Ohio  St.  2M) 

DONBY  T.  CLARK. 

(Supreme  Court  of  Ohio.    Dec.  1,  1896.) 

IHSOLVEST  Estate  —  La.nds  Fkaudulbntlt  Cos- 
VETED— Bo;iA  Fids  Pu kc hash k— Rights 
or  Administrator. 

1.  By  the  ppovUionB  of  section  G139,  Rev.  St., 
the  administrator  of  an  insolvent  estate  is  a 
trustee  for  the  creditors  of  his  decedent  with 
respect  to  lands  conveyed  by  said  decedent  in 
fraud  of  his  creditorti,  and  be  may  mnintaiu  a 
suit  to  subject  them  to  the  payment  of  the  de- 
mands of  such  creditora,  unless  the  rights  of  a 
purchaser  in  good  faith  from  the  fraudulent 
grantee  have  intervened. 

2.  Such  administrator  may  maintain  an  action 
against  the  fraudulent  grantee  to  recover  the 
valae  of  the  lands,  if  the  latter  has  conveyed 
them  to  an  innocent  purchaser. 


3.  The  time  within  which  such  action  may  be 
brought  is  not  fixed  by  the  general  statute  for 
the  limitation  of  actions,  but  by  the  special  pro- 
vision of  said  section,  which  permits  it  to  be 
brought  within  four  years  frcmi  tiie  death  of 
the  fraudulent  grantor. 

4.  On  the  trial  of  issues  of  fact  joined  in  an 
action  so  brought  to  recover  the  value  of  the 
lands,  either  party  is  entitled  to  demand  a  jury. 

5.  The  action  to  recover  the  value  of  the  lands 
80  conveyed  "involves  the  validity  of  a  deed," 
and  the  grantee  is  competent  to  testi^  general* 
]y  under  the  provisions  of  sections  5240-6242 
of  the  Revised  Statutes. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Franklin  county. 

John  F.  Clark,  as  administrator  of  WlUlam 
H.  Dunnick,  filed  his  petition  in  the  court 
of  common  pleas  to  recover  from  Abram  C. 
Doney  the  value  of  real  estate  described  in 
the  petition.  He  alleged,  in  substance,  that 
Dunnick  died  insolvent,  August  11,  1890; 
that  prior  to  the  death  of  Dunnick,  while 
he  was  so  Insolvent,  Dunnick  and  Doney,  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  the  former,  entered 
Into  an  agreement  whereby  Doney  should, 
through  the  forms  of  legal  proceedings,  en- 
force a  Judgment  rendered  against  Dunnick 
in  foreclosure  in  favor  of  one  Jaeger;  that 
pursuant  to  said  agreement  Doney,  with 
moneys  furnished  blm  by  Dunnick,  procured 
an  assignment  of  said  judgment,  caused  the 
lands  to  be  sold,  and  himself  became  the 
purchaser,  agreeing  to  hold  the  title  thereto 
for  the  use  and  benefit  of  Dunnick,  who  fuiv 
nished  all  the  money  which  Doney  paid  in 
the  transaction.  Prior  to  the  death  of  Dun- 
nick, In  May,  1889,  Doney,  In  violation  of 
said  agreement  and  of  the  rights  of  Dun- 
nick's  creditors,  sold  and  conveyed  said 
lands  to  one  Lena  G.  Miles,  under  circum- 
stances which  gave  validity  to  the  title  ac- 
quired by  her.  A  general  demurrer  to  this 
petition  was  overruled.  In  his  answer, 
Doney  deuled  the  alleged  agreement  by 
which  he  was  to  hold  the  title  in  trust  for 
Dunnick,  and  that  the  latter  furnished  any 
portion  of  the  funds  used  by  him  in  the 
transactions  mentioned  in  the  petition,  and 
alleged  that  he  purchased  the  premises  in 
good  faith,  with  his  own  funds,  and  for  his 
own  use.  There  was  a  Judgment  for  the 
plalntifT  for  $2,240  and  costs.  This  Judg- 
ment was  affirmed  by  the  circuit  court  The 
record  In  the  court  of  common  pleas  shows 
that  the  case  was  set  for  trial  In  one  of  the 
clvIl-Jury  rooms,  and  that  when  it  was  called 
for  trial  the  defendant  moved  that  it  be  tried 
to  the  court.  This  motion  was  allowed,  the 
court  holding  that  neither  party  was  entitled 
to  a  Jury.  On  the  trial  of  these  issues  the 
defendant  Doney,  was  called  as  a  witness 
in  his  own  bebalf.  He  was  permitted  to  tes- 
tify in  contradiction  of  a  witness  who  had 
testified  to  admissions  made  by  him.  Ques- 
tions were  then  put  to  him  concerning  bis 
transactions  with  Dunnick,  and  to  elicit  his 
denials  of  the  alleged  contract  aud  to  show 
that  Dunnick  had  not  furnished  any  ot  the 
moneys  used  In  mnkiin'  the  purchase.  On 
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objection  by  counsel  for  the  administrator, 
be  was  not  permitted  to  testify  generally,  or 
In  answer  to  such  questions.  Judgment  for 
plalntitr.  Defendant  brings  error.  Reversed. 

J.  v.  Ivee  and  George  L.  OonTerse.  for  plaln- 
tlfC  In  emoT.  M.  B.  Patterson,  for  defendant 
In  error. 

SHAUOK,  J.  (after  stating  the  facts).  It 
Is  conceded  by  counsel  for  the  plaintiff  In 
error  that,  If  the  legal  title  to  the  lands, 
which,  according  to  the  allegations  of  the  pe- 
tition, were  the  subject  of  the  conveyance, 
bad  remained  In  the  fraudulent  grantee,  the 
administrator  of  the  grantor  might  have 
maintained  an  action  to  set  aside  tue  convey- 
ance, and  subject  the  lands  to  sale  for  the 
payment  of  the  grantor's  debts,  under  the 
provisions  of  section  6139  of  the  Revised 
Statutes.  That  section  relates  to  the  duties 
and  powers  of  executors  and  administrators 
■with  respect  to  the  sale  of  lands  of  decedents 
for  the  payment  of  their  debts,  and  provides: 
"The  real  estate  liable  to  be  sold  as  afore- 
said, shall  Include  all  that  the  deceased  may 
have  conveyed  with  Intent  to  defraud  bis 
creditors,  and  all  other  rights  and  Interests 
In  lands,  tenements  and  hereditaments:  pro- 
Tided,  that  lands  so  fraudulently  conveyeu, 
Bhall  not  be  taken  from  any  one  who  pur- 
chased them  for  a  valuable  consideration.  In 
good  faith,  and  without  knowledge  of  the 
fraud;  and  no  claim  to  lands  so  fraudulent- 
ly conveyed  shall  be  made  unless'  within  four 
years  next  after  the  decease  of  the  grantor." 
Nor  can  it  be  doubted  that  the  powers  of 
executors  and  administrators  are  such  only 
as  may  be  conferred  upon  them  by  statute. 
This,  however,  does  not  forbid  the  applica- 
tion to  remedial  statutes  conferring  such 
power  of  the  familiar  rule  that,  to  the  ex- 
tent which  their  language  will  permit,  stat- 
utes of  that  character  are  to  receive  such  con- 
struction OB  will  accomplish  the  apparent  ob- 
ject of  the  legislature.  The  course  of  deci- 
sions In  this  state  shows  a  rigid  adherence 
to  the  rule  that  a  grantor  who  creates  a  trust 
for  his  own  benefit  to  hinder  or  delay  his 
creditors  cannot  maintain  any  form  of  ac- 
tion to  enforce  the  trust.  The  rule  results 
from  the  turpitude  of  the  transaction.  The 
same  rule  logically  should,  and  under  our 
authorities  does,  apply  to  the  administrator 
of  a  solvent  decedent  who,  in  his  lifetime, 
executed  a  deed  for  such  fraudulent  purpose. 
The  estate  being  solvent,  such  suit  would,  in 
Its  substantial  aspect,  inure  to  the  benefit  of 
the  heirs  at  law  of  the  fraudulent  grantor 
whose  rights  are  not  superior  to  bis.  McCall 
T.  Plxley,  48  Ohio  St.  379,  27  N.  E.  887.  But 
no  logical  or  ethical  consideration  would  Jus- 
tify the  extension  of  that  rule  to  the  de- 
frauded ereditora  of  the  grantor,  or  to  any 
one  standing  in  their  rights.  They  are  In  no 
sense  partlcipes  criminis.  Accordingly,  we 
have  express  provisions  of  statutes  authoriz- 
Ixc  suits  to  subject  property  so  conveyed  to 
the  payment  of  the  grantor's  debts.  Such 


suit  may  be  brought  by  the  creditor,  or  by 
the  assignee  of  the  grantor  for  the  benefit  of 
creditors,  or  by  the  administrator,  under  the 
section  quoted.  In  none  of  these  statutes  is 
there  express  authority  for  an  action  against 
the  fraudulent  grantee  for  the  value  of  the 
lands  when  the  rights  of  a  bona  fide  pur- 
chaser intervene.  But  that  such  action  may 
be'  maintained  by  the  proper  party  seems 
dear  on  both  reason  and  authority.  Al- 
though the  trust  which  the  parties  attempt 
to  establish  by  their  contract  is  void,  the 
property  In  the  hands  of  the  fraudulent 
grantee  is,  by  the  terms  of  the  statute,  Im- 
pressed with  a  valid  trust  in  favor  of  the 
grantor's  creditors.  It  may  be  that  the 
fraudulent  grantee  Is  required  only  to  sur- 
render the  land  so  held;  but  when,  by  his 
own  act,  he  has  made  that  impossible,  there 
attaches  the  usual  Incident  of  a  personal  lia- 
bility for  the  value  of  the  subject  of  the 
trust  Walt,  Fraud.  Conv.  §  177;  Solinsky 
v.  Bank,  85  Tenn.  3G8,  4  S.  W.  836;  Cham- 
berlln  v.  Jones,  114  Ind.  458,  16  N,  E.  178; 
Mason  v.  Plerron,  69  Wis.  585,  34  N.  W.  921; 
Post  V.  Stlger,  29  N.  J.  Eq.  554.  It  is  true 
that  upon  the  subject  of  the  right  of  the  ad- 
ministrator to  maintain  an  action  for  the  re- 
covery of  property  fraudulently  transferred 
by  his  decedent  the  decisions  in  other  states 
are  not  uniform.  The  decisions  have  been 
much  influenced  by  statutory  provisions. 
Where  the  administrator  Is  regarded  as  suc- 
ceeding only  to  the  rights  of  his  decedent,  a 
recovery  has,  of  course,  been  denied.  Where 
he  is  regarded  as  standing  In  the  rights  of 
creditors  also.  It  has  been  allowed.  Here,  in 
view  of  the  Insolvency  of  the  estate,  and  the 
provisions  of  the  statute,  the  administrator 
asserts  the  rights  of  creditors.  This  suffi- 
ciently distinguishes  the  case  under  consider- 
ation from  Benjamin  v.  Le  Baron's  Adm'r, 
15  Ohio,  518.  which  related  to  personal  prop- 
erty, and  was  not  Influenced  by  such  statu- 
tory provisions. 

In  answer  to  the  observations  of  counsel 
aa  to  the  statute  of  limitations.  It  is  sufficient 
to  say  that  the  special  limitation  prescribed 
In  the  section  under  consideration  Is  exclu- 
sive. It  limits  tbe  actlou  to  four  years  after 
the  decease  of  the  grantor.  The  present  ac- 
tion was  brought  within  less  than  two  years. 
The  common  pleas  court  did  not  err  In  over- 
ruling the  demurrer  to  the  petition. 

This  was  an  action  for  the  recovery  of 
money  only.  In  view  of  the  fact  that  the 
fraudulent  grantee  had  conveyed  a  valid  title 
to  the  subject  of  the  trust,  no  decree  In  eq- 
uity was  needed  or  sought.  Although  the 
principles  upon  which  a  recovery  was  sought 
may  be  of  equitable  cognizance,  either  party 
Is  entitled,  In  an  action  for  the  recovery  of 
money  only,  to  have  the  Issues  determined 
by  a  Jury.  The  erroneous  ruling  of  the  trial 
court  to  the  contrary  Is,  however,  not  a 
ground  of  reversal,  since  it  was  made  at  the 
Instance  of  the  party  who  complains  of  the 
final  Judgment  tb&x  rendered. 
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Tbe  qnestloB  yet  to  be  considered  relates 
to  the  ruling  of  the  trial  court  that  the  de- 
fendant IB  not,  In  a  case  of  tbls  chaiacter, 
competent  to  testify  genially,  ^e  general 
rule  prescribed  by  section  B242  of  the  Re- 
vised Statutes  would  sustain  that  ruling  be- 
cause tbe  plalntlft  Is  an  administrator.  But 
the  last  paragraph  of  the  section  contains 
the  following:  "Nothing  In  this  section  con- 
tained shall  apply  to  *  *  *  actions  or 
proceedli^  involving  the  validity  of  a  deed." 
The  foundation  of  this  action  is  the  Invalid- 
ity of  the  deed  to  Doney.  If  the  apparent 
title  bad  remained  In  him,  the  appropriate 
remedy  would  have  been  a  decree  to  subject 
the  lands  conveyed.  In  a  suit  for  that  pur- 
pose. It  la  conceded,  the  grantee  would  have 
been  competent  to  testify  generally.  The 
difference  In  the  form  of  the  action  and  the 
remedy  results  from  the  voluntary  act  of  the 
fraudulent  grantee  In  divesting  himself  of 
such  tlUe.  No  reason  is  soggested  why  the 
defendant  should  be  competent  In  one  form 
of  action  and  not  In  tbe  other,  nor  do  the 
terms  of  the  exception  restrict  tt  to  suits  to 
set  aside  deeds  or  to  subject  lands  fraudu- 
lently courted  by  the  testotor.  Neither  ac- 
tion could  be  sustolned  If  the  deed  were  valid 
to  convey  an  absoluto  title  according  to  Its 
purport  Tbe  acticm,  therefore,  "Involves  tbe 
validity  of  a  deed,"  and  It  Is  within  both  the 
letter  and  the  reason  of  tbe  exception.  It 
follows  that  In  actions  of  this  character  the 
defendant  Is  within  tbe  general  rule  of  com- 
petency prescribed  by  section  5240  of  the 
Revised  Statutes.  For  error  In  excluding  tbe 
testimony  of  the  plaintiff  In  error,  the  Judg- 
ments of  the  circuit  court  and  tbe  court  of 
common  pleas  are  reversed. 


Olilo  St.  US) 

THORNTON  et  aL  v.  STANLEY. 
OSnpteme  Co  art  of  Ohio.   Nov.  17,  1896.) 

WlIX  —  BXQDSST  OF  IlTCOMB  —  RlQHTS  OV 

Crbditoks. 

Where  a  testator  bequeathed  all  the  set 
Income  of  his  estate  to  a  trustee  lo  trust  for 
the  education  and  support  of  a  certain  pereon 
for  life,  without  other  limitation,  hOd,  that  the 
bequest  so  made  ig  an  abHolute  one)  and  is  sut^ 
Ject  to  the  claim  of  creditors. 
(Sjllabds  by  tbe  Court) 

Error  to  circuit  court,  Hamilton  county. 

Action  by  A.  Stanley  against  Emma  O. 
Thornton  and  Gliarles  0.  M unlock.  ^  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

WlUlam  U  Avezy,  Cm-  ^alntlffs  In  errcw. 
Scott  Bonhan^  for  defendant  In  error. 

HINSHALti,  J.  Tbe  suit  below  was  an  ae- 
tlfm  commenced  by  A.  Stanley  against  Emma 
0.  Thornton  and  Charles  G.  Murdock,  her  trus- 
tee, imder  the  will  of  Stephen  Clark,  deceased, 
to  s<ibject  money  In  bts  bands  to  tbe  payment 
of  a  Judgment  he  had  recovered  against  her. 


and  on  which  execution  had  been  Issued  and 
retomed  unsatisfied  for  the  want  of  property 
whereon  to  levy.  The  case  was  aK>ealed  to 
the  circuit  court,  where  Judgment  was  ren- 
dered In  fiHTor  of  the  plaintiff.  The  only  ques- 
tion In  tbe  case  Is  wbetber  the  provision  made 
for  Emma  G.  Thornton  In  the  will  of  Stephen 
Clark  Is  subject  to  tbe  claim  of  creditors;  she 
being  the  person  therein  named  as  "Emma,  the 
natural  child  of  Mary  Maiden.**  The  provi- 
sion of  tbe  wm  Is  as  follows:  "I,  Stephen 
Claife,  do  hereby  dispose  of  all  my  property, 
real  and  personal,  this,  my  will— to  the 
Wm*  O.  0.  Murdodc,  In  trust,  and  as  executor 
herein  tot  Emma,  tbe  natural  child  of  Mary 
Maiden  or  Mary  Grald,  now  residing  In  Cov- 
ington, Kentocky.  The  said  ttustee  and  ex- 
ecutor to  have  the  rents,  issues  and  Interests 
after  deducting  his  compensation,  taxes  and 
chafes  of  every  description,  to  tbe  said  Em- 
ma, for  her  education  and  support  during  the 
life  of  the  said  Emma  only,  and  if  the  clear 
Income  should  not  ammmt  to  three  hundred 
dollars  per  year  for  the  said  Emma,  enough 
of  tbe  principal  to  be  appropriated  to  make  up 
three  hundred  doUus  for  her  per  year,  and  If 
the  said  Emma  should  die  leaving  lineal  de- 
scendants of  her  blood,  near  or  remote,  nat- 
utal  or  Intimate.  Then  said  property  to  be 
delivered  to  said  descendants  In  the  order  of 
the  statute  of  descente  and  In  fee."  It  wIU 
be  observed  that  the  testator  gives  all  his 
property  to  bis  trustee,  upon  the  express  trust, 
however*  that  the  net  Income  shall  go  to  the 
child  Emma  during  her  life,  for  her  support 
and  education.  The  purpose  named,  however. 
Is  no  limitation  upon  tbe  gift  Itself.  It  only 
expreraes  the  motive  of  the  gift  No  discre- 
tion Is  given  the  trustee  as  to  the  amount  he 
may  so  ai^Iy.  It  Is  all  the  income,  after  de- 
ducting the  expenses  and  a  reasonable  compen- 
sation to  himsdf.  While,  under  tbe  rule  that 
Is  admitted  to  prevail  In  England,  such  a  be- 
quest might  be  aliened,  and  would,  without 
doubt,  be  subject  to  the  dalms  of  creditors. 
It  Is  claimed  that,  under  the  rule  that  prevails 
In  Massachusetts  and  many  of  the  ottier  atates, 
such  Is  not  the  case.  This  rule  permlte  a  tes- 
tator, through  the  agency  of  a  trustee,  to  make 
a  bequest  In  such  wise  as  to  preclude  the 
claims  of  creditors  against  the  beneficiary, 
where  tbe  purpose  Is  clearly  expressed,  on  the 
ground  tlut  a  testotor  has  the  right  to  dis- 
pose of  his  property  as  be  sees  fit,  and  may 
therefore  so  limit  a  bequest  as  to  protect  it 
from  toe  claims  of  creditors  against  an  im- 
provident beneficiary.  Whether  this  Is  so  In 
Ohio  need  not  be  determined,  for,  as  shown, 
it  Is  clear  that  tbe  provision  In  tbe  will  of 
Stephen  Clark  In  favor  of  the  natural  child  of 
Mary  Maiden  manifests  no  such  Inteation.  It 
Is  said  by  Morton,  0.  J.,  In  Sears  v.  Choate, 
146  Mass.  395,  16  N.  E.  786:  "This  court  has 
held  ttiat  the  founder  of  a  trust  may  give  an 
equitable  life  tenant  a  qualified  estate  In  In- 
come whlcb  he  cannot  alienate,  and  which  his 
creditors  cannot  reach.  Bank  v.  Adams,  133 
Mass.  170l   But  III  order  to  give  such  a  qoaU- 
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fled  estate,  Instead  of  an  absolute  one,  the  lan- 
goage  of  the  founder  must  be  clear  and  un- 
equivocal to  that  effect."  And  observing  that, 
in  the  will  then  In  question,  "there  ia  no  limi- 
tation over  of  the  estate  la  any  contingency  to 
any  other  person,  there  is  no  discretion  given 
to  the  trustees,  and  there  Is  no  provision  that 
the  Income  of  the  estate  shall  not  be  alienable 
by  the  plaintiff  or  attachable  by  bis  creditors," 
the  court  said:  "It  cannot  be  doubted  that 
under  this  will  plaintiff  toc^  ao  equitable  es- 
tate, which  he  might  alienate,  and  which  equi- 
ty would  apply  to  the  payment  of  his  debts;" 
citing  Sparhawl£  v.  Cloon,  125  Mass.  263. 

The  claim  that  the  bequest  In  this  case  is  a 
limited  one  is  founded  solely  on  the  fact  that  it 
was  given  for  the  education  and  support  of 
the  beneficiary.  But  In  Slattery  v.  Wason,  151 
Mass.  268,  23  N.  E.  8i3,  It  Is  said  by  Allen 
J,:  *^ben  the  whole  Income  or  a  definite 
sum  Is  given  to  the  beneficiary  for  his  support, 
the  whole  belongs  to  him,  and  Is  to  be  applied 
by  bim  at  his  discretion,  and  the  expression  of 
the  purpose  for  which  It  Is  given  la  not  deem- 
ed to  be  the  expression  of  an  intention  that  the 
right  to  seciu^  It  shall  not  be  inalienable;  but, 
when  the  right  is  for  a  support  out  of  a  fund 
which  is  given  to  another,  the  right  is  in  its 
nature  Inalienable,  and  the  Intention  of  the 
donor  that  It  shall  not  be  alienated  Is  pre- 
sumed." Taking  this  to  be  a  fair  expression 
of  the  rule  and  Its  llmitatlcHU  In  Massacbu* 
setts,  where  it  has  apparently  received  Its 
widest  application,  the  bequest  In  question 
must  be  regarded  as  an  absolute  one.  As  be- 
fore observed,  the  net  Income  is  all  given  to 
the  beneficiary  for  her  education  and  support, 
not  such  sum  as  may  be  allowed  by  the  trus- 
tee or  by  him  thought  necessary;  nor  is  it  a 
support  oat  of  a  particular  fund  given  to  an- 
other, for  here,  to  her,  is  given  the  whole  fund, 
the  net  iacome  from  the  testator's  estate. 
For  a  stateoient  of  the  doctrine  of  the  Eng- 
lish cbancery,  and  adopted  In  many  states  of 
the  Union,  see  Peny,  Trusts,  S  386.  and  notes; 
and,  for  the  qualified  doctrine  of  some  of  the 
states,  section  886a,  and  notes,  of  the  same 
work.  We  therefore  think  It  Is  subject  to  the 
dalm  of  creditors,  and  the  judgmmt  Is  af- 
firmed. 

<B5  Ohio  St.  SH) 

STATE  T.  EHERT. 

(Snpreme  Court  of  Ohio.    Dec  1,  1896.) 

Adultbbation  of  Food  and  Dkdos — Consthdo- 
Tios  op  Act— Evidence. 

1.  The  reference,  in  section  3  of  the  pure  drug 
^  statute  (87  Ohio  Laws,  248),  to  the  United  States 

E^harmacopoeia.  Is  to  the  editiou  io  general  use 
when  the  statute  was  enacted,  which  was  that 
of  1880. 

2.  The  Bflle  of  a  drug,  which  was  equal  to  the 
standard  of  strength,  quality,  aod  puritv  laid 
down  in  that  edition,  is  not  rendered  nnlawful 
because  It  ie  t>eiow  a  higher  standard,  laid  dowD 
h)  a  subsequently  revised  edition,  thonrii  that 
edition  was  in  general  use  when  the  sale  was 
made. 

S.  A  copy  of  the  subsequent  revised  editioii 


Is  not  competent  evidence  on  the  trial  of  a  pros- 
ecution nniler  the  statute. 

(Syllabua  by  tbe  Court.) 

Exceptions  from  court  of  conunon  pleas,  LU' 
cas  county. 

Glen  A.  Bmery  tras  convicted  of  selling 
adulterated  drugs,  and  appealed  to  the  court 
of  common  pleas,  where  the  Judgment  was  re- 
versed, and  the  state  excepts.  Exceptions 
overruled. 

The  state  instituted  a  prosecution.  In  a 
tice's  court,  against  Emery  for  having  sold,  on 
the  15th  day  of  October.  1895,  a  drug,  known 
as  "cochineal,"  that  was  below  the  standard 
required  by  section  3  of  the  act  of  April  22, 
1890  (87  Ohio  Laws,  248),  which  provides  that; 
"An  article  shall  be  deemed  to  be  adulterated 
within  the  meaning  of  this  act:  (a)  In  the 
case  of  drugs:  (1)  If,  when  sold  under  or  by 
a  name  recognized  in  the  United  States  Phar- 
macopoeia, it  differs  from  the  standard  of 
strength,  quality  or  purity  laid  down  tbereln; 
(2)  If,  when  sold  nnder  or  by  a  name  not  rec- 
ognized in  the  United  States  Pharmacopoeia 
but  which  Is  found  in  some  other  pharmaco- 
poeia, or  other  standard  *work  on  materia  med- 
Ica,  It  differs  materially  from  the  standard  of 
strength,  quality,  or  purity  laid  down  In  such 
work;  (3)  if  Its  strength,  quality  or  purity  falls 
below  the  professed  standard  under  which  It 
Is  sold."  The  United  States  Pharmacopoeia 
la  a  book  generally  In  use  by  pharmacists  and 
druggists  in  the  United  States,  and  recognized 
as  a  standard  authortty.  The  edition  of  the 
book  in  use  when  tbe  act  above  referred  to 
was  [tassed,  and  when  it  took  effect,  was  the 
edition  of  1880.  The  drug  sold  by  the  accused 
was  equal  to  the  standard  of  strength,  quality, 
and  purity  laid  down  in  that  edition.  In  1890, 
the  book  was  revised  by  an  association  or  con- 
gress of  pharmaclstB  of  the  United  States  and 
Canada.  A  new  and  revised  edition,  known 
as  ttiB  "Edition  of  1800,"  was  published  in 
1893.  which  purports  to  be  official  from  Janu- 
ary 1,  1891.  This  edition  made  numerous 
changes  in  that  of  1880,  among  others,  raising 
the  standard  of  cochineal,  so  that  the  article 
sold  by  the  accused  was  Inferior  to  that  stand- 
ard; and,  being  so,  the  state  claimed  the 
sale  was  In  violation  of  the  statute.  On  the 
trial  the  state  was  permitted,  over  the  objec- 
tion of  the  accused,  to  give  In  evidence  a  copy 
of  the  edition  of  the  Pharmacopoeia  published 
in  1893;  and  for  the  admission  of  that  evi- 
dence, the  court  of  common  pleas  reversed  the 
sentence  passed  on  the  accused,  he  having 
been  convicted  before  the  Justice.  To  this 
action  of  the  court  the  prosecuting  attorney 
took  the  bill  of  exceptions  which  is  now  sub- 
mitted to  the  court,  according  to  tbe  provi- 
sions of  sections  730S  and  7806  of  tbe  Revised 
Statute. 

P.  S.  Monijett  and  James  M.  &  WaltcHT  F. 
Brown,  for  the  State.  King  &  Tracy,  for  re- 
spondent 

PER  CURIAM.  The  reference  in  the  sttfi- 
nte  to  tbe  United  States  Pbarmacopcela  couU* 


Digitized  by  Google 


320 


45  NOBTHEA.STE!RN  RBPORTBR. 


(OhlO^ 


be  to  no  other  than  the  edition  of  the  boc^  In 
use  and  recognized  when  the  statute  was  en- 
acted and  went  Into  effect,  which  was  the 
edition  known  as  that  of  1880.  It  Is  not  to  be 
supposed  that  the  l^slature  Intended  to 
adopt,  by  reference,  as  part  of  the  penal  laws 
of  the  state,  an  edition  of  the  book  not  then 
In  existence,  and  of  which  the  legislature  could 
then  have  no  knowledge.  The  drug,  with  the 
sale  of  which  the  accused  was  charged,  was 
recognized.  In  the  edition  of  1880.  by  the  name 
under  which  It  was  sold,  and  a  standard  of 
strength,  quali^,  and  purity  ther^  laid  down. 
It  Is  not  claimed  the  drug  sold  was  below  that 
standard;  and  the  sale  could  not  be  rendered 
unlawful  because  It  Is  below  a  higher  stand- 
ard, laid  down  In  a  subsequently  revised  edi- 
tion of  the  book,  though  that  edition  was  in 
use  at  the  time  of  the  sale.  To  hold  that  the 
sale  could  thus  be  made  unlawful  would  be 
equivalent  to  holding  that  the  rerisers  of  the 
book  could  create  and  define  the  offense,— a 
power  which  belongs  to  the  legislative  body, 
and  cannot  be  delegated.  Exceptions  over- 
ruled. 


(E6  OMo  Bt.  ssa) 
STANDARD  QIL  CO.  t.  SOWDBN  et  al. 

(Supreme  Court  of  Ohio.    Dec.  1,  1896.) 

Mechi.nic'8  Libn  —  Notes  for  Balakcb  Dde  — 
Assignment. 
Upon  completion  of  a  structure,  three  notes 
were  taken  by  the  contractors  from  the  owner 
for  the  balance  due,  which  notes  were  indorsed 
and  sold  to  d  bank;  and  within  four  months  aft- 
er the  completion  of  the  structure,  aud  while 
the  bank  was  the  owner  and  holder  of  the  notes, 
the  contractors  made  and  filed  with  the  county 
recorder  an  affidavit  in  due  form  for  perfect- 
ing a  mechanic's  lien  to  secure  the  indebtedness 
for  erecting  the  structure.  Utid,  that  such  lien 
is  valid. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Cuyahoga  county. 

Action  between  the  Standard  Oil  Company 
and  Oeorge  E.  Sowden,  assignee  of  the  Mer- 
chants* Oil  Company,  and  others.  From  a 
Judgment,  the  Standard  Oil  Company  brings 
error.  Affirmed. 

The  Merchants'  Oil  Company,  a  corpora- 
tion. In  the  year  1891,  employed  Kennedy, 
De  Forrest,  Parsons  &  Co.,  a  co-partnership, 
to  construct  certain  tanks  in  the  refinery  of 
the  oil  company,  and  upon  completion  of 
the  tanks,  not  having  ready  cash  to  make 
payment,  gave  its  three  promissory  notes  for 
the  amount  due,  at  60,  75,  and  90  days,  which 
notes  were  accepted  by  the  partnership,  not 
as  payment  of  the  lebt,  but  to  give  further 
time  to  the  oil  company,  and  to  enable  the 
partnership  to  raise  money  by  discounting 
the  notes.  The  notes  were  at  once  indorsed 
by  the  partnership,  and  sold  to  a  bank;  and 
while  the  bank  was  the  owner  and  holder  of 
tbe  notes,  and  within  four  months  after  the 
completion  of  the  tanks,  the  partnership 
filed  with  the  recorder  of  the  county  an  affi- 
davit containing  an  itemized  statement  of 
the  amount  and  value  of  erecting  the  tanks, 


with  a  description  of  the  promissory  notes, 
in  all  respects  as  required  by  section  3185, 
Rev.  St  When  the  notes  became  due,  the 
oil  company  failed  to  them;  and  tbe 
partnership  took  them  up,  and  thereafter 
continued  to  be  tbe  owner  and  holder  there- 
of, but  no  affidavit  for  the  purpose  of  per- 
fecting a  mechanic's  lien  was  filed  after  it 
took  up  the  notes,  nor  before  It  discounted 
them  to  the  bank.  In  the  month  of  Jana- 
aiy,  1S92,  after  stid  tanks  had  been  com- 
pleted, and  before  said  notes  had  been  made, 
and  before  any  attempt  had  been  made  to 
pofect  a  mechanic's  lien,  tbe  oU  company 
executed  and  delivered  a  real-estate  mort- 
gage to  the  Standard  Oil  Company  upon  the 
premises  upon  which  tbe  tanks  bad  been 
erected;  and  tbe  Merchants'  Oil  Company 
having  made  an  assignment  to  Mr.  Sowden, 
defendant  In  error,  who  sold  the  premise 
under  orders  from  the  probate  court,  a  con- 
test arose  as  to  the  distribution  of  the  pro- 
ceeds of  sale.  The  probate  cotirt  held  the 
mechanic's  lien  taken  by  the  partnership 
valid,  and  superior  to  tbe  Hen  of  the  mort- 
gage of  the  plaintiff  in  error;  and  the  part- 
nership having  produced  the  notes  in  the 
probate  court,  and  offered  to  surrender  them, 
that  court  ordered  Its  lien  to  be  first  paid 
out  of  the  proceeds  of  the  sale.  Upon  ap- 
peal to  the  court  of  common  pleas,  the  case 
was  submitted  upon  an  agreed  statement  of 
facts,  and  the  court  held  the  mechanic's  lien 
invalid,  and  awarded  the  money  to  the  Stand- 
ard  Oil  Company,  upon  Its  mortgage.  The 
circuit  court,  on  error,  held  the  mechanic's 
lien  valid,  and  awarded  the  money  to  the 
partnership.  Thereupon  the  Standard  Oil 
Company  filed  Its  petition  in  error  in  this 
court,  seeking  to  have  the  Judgment  of  the 
circuit  court  reversed,  and  that  of  the  com- 
mon pleas  affirmed. 

Henderson,  Kline  &  Tolles,  for  plaintiff  ia 
error.   Burke  &  IngersoU,  for  defendants  in 

error. 

BURKBT,  J,  (after  stating  the  facts).  It 
Is  urged  by  plaintiff  in  error  that  the  me- 
chanic's lien  Is  void,  for  the  reason  that  the 
affidavit  upon  which  it  is  based  was  filed 
while  the  bank  was  the  owner  and  holder  of 
the  notes,  and  while  the  partnership  was  not 
the  creditor  of  tbe  owner  of  the  premises, 
and  while  the  owner  owed  the  money  to  tbe 
bank,  and  not  to  the  partnership.  It  was 
strongly  urged  In  oral  argument  that  the 
partnership  could  not  truthfully  say  under 
oath,  while  the  notes  were  outstanding,  that 
any  amount  was  due  or  payable  to  it  for 
building  the  tanks.  In  Crooks  v.  Finney,  39 
Ohio  St.  57,  where  promissory  notes  had 
been  taken  in  payment  of  the  amount  due, 
it  was  held  that  no  mechanic's  lien  could 
thereafter  be  taken  for  such  amount  Short- 
ly thereafter  the  general  assembly  amended 
section  8185  so  as  to  authorize  the  taking 
of  such  liens  in  cases  where  promissory 
notes  had  been  given  for  the  amount  due. 
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Tlie  general  auonbly  has  shown  a  purpose 
to  go  as  tax  as  it  can,  within  the  limits  ot 
the  constltntlon,  to  protect  mechanics,  labors 
ers,  and  furnishers  of  materials  In  the  col- 
lection of  the  amonnts  due  them,  and  the 
statutes  are  so  worded  as  to  sweep  away  all 
technicalities  In  the  remedy.  Section  8185 
XffOTldes  that  the  nLecha&Ic,  laborer,  or  fur- 
nisher shall  file  "an  affidavit  contalnlDg  an 
ItemUed  statement  of  the  amount  and  value 
of  such  labor,  machinery,  or  material,  *  *  * 
with  all  credits  and  offsets  thereon,  a  copy 
of  the  contract,  If  it  is  in  writing,  a  state- 
ment of  the  amoont  and  times  of  payment 
to  be  made  therennder,  and  a  description  of 
the  premises,"  etc.  Haviiv  made  and  filed 
such  affidavit  with  the  county  recorder,  and 
caused  It  to  be  recorded,  the  same  riiall 
''operate  as  a  lien  from  the  date  of  the  first 
Item,"  etc  It  will  be  noticed  that  this  stat- 
ute requires  no  statement  of  the  amount 
due  or  owing  to  the  mechanic,  laborer,  or 
furnisher,  nor  does  it  require  ft  statement  as 
to  who  owns  the  promissory  notes.  The  lien 
Is  taken  to  secure  the  Indebtedness,  and  the 
Indebtedness,  whether  In  the  form  of  ac- 
count or  note,  will  remain  secured  by  the 
Uen  until  payment;  and,  when  payment 
sh^  b«  mad^  the  Uen  must  be  released,  and, 
upon  refusal,  the  same  may  be  compelled 
by  action.  In  the  taking  of  the  lien.  It 
makes  no  dUforence  who  holds  or  owns  the 
notes.  When  the  owner  of  the  property 
comes  to  make  payment,  he  may  be  put  to 
some  little  inconvenience  In  ascertaining  the 
parties  entitled  to  receive  the  same;  and,  in 
obtaining  a  valid  release  of  the  lien,  such 
Inconvenience  Is  only  an  incident  of  the 
transaction,  like  garnishee  process,  and  does 
not  affect  the  proiterty  rights  of  the  owner 
of  the  structure,  and  only  diverts  the  money 
owing  by  him  from  one  person  to  another. 
A  Uke  inconvenience  arises  when  a  note  se- 
cured by  mortgage  Is  transferred  without  as- 
signing the  mortgage.  In  such  case  pay- 
ment of  the  note  must  be  made  to  the  hold- 
er, while  the  releue  of  the  mortgage  must 
be  obtained  from  the  mortgagee.  The  me- 
chanic's lien  law  has  been  amended  from 
time  to  time,  and  each  amendment  evinces  a 
purpose  on  the  part  of  the  general  assembly 
to  more  effectually  secure  the  mechanics, 
laborers,  and  furnishers  of  materials  In  the 
coUecUon  of  the  moneys  earned  by  them. 
The  object  of  the  statute  is  to  tie  up  the 
money  owed  by  the  owner  of  the  structure, 
and  make  it  a  security  for  the  Indebtedness 
to  the  mechanics,  laborers,  and  furnishers, 
and  those  holding  under  them,  their  rights  to 
the  fund  to  be  determined  by  the  ordinary 
rules  of  law  and  equity;  but  the  owner  of 
the  structure,  and  other  lienholders,  cannot 
take  advantage  of  the  manner  In  which  the 
indebtedness  Is  held  by  others,  to  defent  the 
lien.  If  notes  are  accepted  as  payment,  such 
payment  as  effectively  discharges  the  in- 
debtedness as  a  payment  In  cash;  but^  as 
long  as  the  indebtedness  for  erecting  the 
T.45N.£.no.5— 21 


structure  exists  unpaid,  it  may  be  secured 
by  the  taking  out  of  a  mechanic's  lien. 
the  notes  in  question  were  not  accepted  as 
payment,  it  follows  tiiat  the  partnership  bad 
the  right  to  perfect  Its  mechanic's  lien  for 
the  secuiity  of  the  indebtedness,  while  the 
m)te8  were  owned  and  held  by  the  bank; 
and  the  lien  having  been  taken  in  time^ 
and  being  In  due  form,  should  be  upheld. 

It  follows  that  the  circuit  court  did  not  err 
In  awarding  the  money  to  the  partnership. 
This  conclusion  Is  reached  by  a  construc- 
tion of  our  statute,  but  the  following  cases 
from  other  states  also  tlirow  some  light  upon 
the  subject:  Pahner  t.  Mining  Co..  70  GaL 
614,  11  Pae.  666;  Bank  t.  Schloth,  59  Iowa, 
316,  13  N.  W.  814;  Oraham  v.  Holt.  4  a 
Mon.  61;  Bdwards  v.  Derrickson,  28  N.  J. 
Law,  39;  Sweet  v.  James,  2  R.  I.  270;  The 
Charlotte  v.  Hammond,  9  Mo.  59;  Scott  v. 
Ward,  4  G.  Greene.  112;  Hawley  v.  Warde, 
Id.  S6;  and  PblL  Mech.  Liens,  27a  To  the 
same  effect  Is  Association  v.  Kelsey,  11  Wkly. 
Law  BuIL  38.  Judgment  affirmed. 


(S6  Oblo  St.  32S} 
YILLAOB  OF  BELLEFONTAINB  v. 

VASSAUX. 
(Supreme  Court  of  Ohio.   Dec  1.  1896.) 

Motor's  Codbt— Bbtibt  ot  Jvd«iibht— Bals~ 

Delivbrt. 

1.  A  jadgment  of  conviction  by  a  mayor,  of 
an  offenae  made  punishable  by  a  village  ordi- 
nance, tB  reviewable  upon  questlona  of  uw,  but 
not  upon  the  weight  ot  the  evidence. 

2.  The  general  lule  Is  that  title  to  goods  in- 
tended to  oe  transported  passes  from  the  vendor 
to  the  pnrchasei  upon  delivery  by  the  former  to 
a  common  carrier  constgoed  to  the  purchaser, 
whether  paid  for  or  not.  But  if  the  vendor  con- 
Bigne  the  goods  aominally  to  the  purchaser,  but 
actually  In  care  of  his  own  storekeeper,  wno  is 
to  retain  them  in  control,  and  give  possession  to 
the  purchaser  only  on  payment  of  the  purchase 

Erice,  then  the  delivery  to  the  common  carrier 
I  not,  in  law,  delivery  to  the  purchaser. 

3.  Under  such  circumstances,  the  ehtpment 
being,  in  effect,  to  the  vendor  himseif,  the  de- 
livery, when  it  occurs,  would  be  at  the  store- 
house of  the  vendor;  and  the  transaction  would 
not  be  a  completed  sale  at  the  point  of  ship- 
ment. 

4.  As  a  general  rale,  a  sale  of  personal  prop- 
erty is  not  completed  when  anything  remains 
to  DC  done  to  identify  the  thing  sold,  or  dis- 
criminate it  from  other  lilte  things. 

(Syilabua  by  the  Court) 

Error  to  circuit  court,  Logan  county. 

Upon  a  complaint  before  the  mayor  of 
Bellefontalne,,  Louis  Vassaux  was  convicted 
of  keeping  a  room  at  that  place  where  In* 
toxlcating  liquors  were  sold  In  violation  of 
an  ordinance  of  the  village,  and  sentenced 
to  fine  and  costs.  Error  was  prosecuted  to 
the  common  pleas,  where  the  judgment  ot 
the  mayor  was  affirmed.  On  error,  the  cir- 
cuit court  reversed  both  judgments.  The 
village  brings  the  case  here  to  obtain  a  re- 
versal of  the  latter  Judgment.  Reversed. 

5.  H,  West  and  West  &  West,  for  plaintiff 
in  error.  James  Keman  and  John  B.  Cos- 
slday,  for  defendant  In  error. 
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SPEAB,  J.  The  ground  of  reversal  by 
the  circuit  court,  aa  stated  In  the  record,  Is 
that  "the  complaint  in  the  proceedings  ce- 
tare  the  mayor  Is  not  supported  by  evi- 
dence." It  appears  to  be  conceded  In  ail- 
ment that  this  finding  means  only  ttiat.  In 
the  opinion  of  Uie  circuit  court,  there  was 
no  evidence  to  sustain  the  judgment,  and 
that,  therefore,  it  was  not  supported  by  evi- 
dence. It  is  proper  to  give  this  construction 
to  the  boldlng,  for  we  are  required  to  assume 
that  the  court  did  not  intend  to  exceed  its 
power.  There  has  not  been,  so  far  as  we 
are  aware,  any  change  In  the  statute  in  this 
particular  since  the  decision  In  Williams  v. 
State,  25  Ohio  St  628,  where  it  Is  held  that 
"proceedings  in  error  to  reveree  the  sentence 
,  of  a  police  court  are  regulated  by  the  Mu- 
nicipal Oode.  and  there  is  no  authority  for 
reversing  such  sentence  on  the  ground  that 
the  conviction  was  against  the  weight  of 
evidence";  and  hence  that  case  is  in  point 
The  practice  as  to  error  was  Intoided  to  be 
regulated  by  sections  125,  179,  180,  and  181 
of  the  Municipal  Code,  now  codified  as  sec 
tlcm  1752,  Rev.  St.;  and  Inasmuch  as  the 
manner  and  extent  of  review  Is  by  that  sec- 
tion required  to  be  the  same  as  formally 
permitted  on  write  of  ema  or  certiorari, 
and  as,  under  those  writs,  no  review  upon 
the  weight  of  the  evidence  could  be  had,  so 
now  the  review  la  confined  to  questions  of 
law.  The  policy  of  the  legislature  seems  to 
be,  as  to  minor  complaints,— those  requiring 
summary  treatment,— to  give  the  accused  a 
r^ht  of  review  upon  legal  questions,  but  to 
leave  final  determination  respecting  the 
weight  of  the  evidence  to  the  trial  court 

We  therefore  look  to  the  record  to  see  if 
there  Is  any  evidence  tending  to  support  each 
material  element  of  the  complaint  Those 
are  tliat  the  defendant  between  July  20, 
18&1,  and  August  23.  ISM.  at  the  village  of 
Bellefontaine,  tept  a  place  where  intoxicat- 
ing liquors  were  sold  at  retail,  other  than 
at  the  manufactory,  and  otherwise  than  on 
prescription,  or  for  aduslve^  known  me- 
chanical, pharmaceutical,  or  sacramental 
purposes.  The  evidence  shows  that  a  re- 
frigerating beerhouse  owned  by  John  Wag- 
ner*s  Sons,  of  Sidney,  Ohio,  and  of  which 
defendant  had  charge,  was  maintained  with- 
in the  village  at  the  time  stated.  In  which  a 
large  num1>er  of  kegs  of  beer,  each  contain- 
ing four  gallons,  was  kept  Two  witnesses 
were  called  to  testify  to  alleged  safes.  One 
(Harry  Roof)  testified,  among  other  things, 
that  he  had  not  ordered  any  beer  of  Vas- 
saux;  that  It  was  a  question  with  falm 
whether  he  purchased  from  the  defendant 
or  from  Wagner  Bros.;  but  that,  between 
the  dates  named,  he  received  of  defendant 
at  the  beerhouse,  10  kegs  of  beer  known  as 
"pony  kegs,"  one  at  a  time,  and  paid  defend- 
ant for  each  keg  as  received  at  the  beer- 
house; that  he  paid  10  times,  one  dollar  each 
time;  that  this  was  In  the  village  of  Belle- 
fontaine; that  he  bought  the  beer  to  drink; 


that  he  did  not  hold  any  prescription  from 
any  physician  for  beer;  that  each  keg  waA 
marked  with  the  letter  "B";  and  that  the 
beer  was  an  Intoxicating  liquor.  The  beer 
was  hauled  either  by  defendant  or  by  Henry 
Vassaux  or  one  HItchlns,  wherever  witness 
directed.  From  orders  he  had  received,  vrit- 
ness  would  Judge  that  Bd.  Wagner  ran  tlie' 
beerhouse;  that  he  bad  seen  him  there,  al- 
tbough  be  was  not  alwa^  there  when  wit- 
ness got  beer,  nor  did  he  pay  Wagner  for 
any  of  the  beer.  He  ordered  beer  from  Mr. 
Wagner,  1.  e.,  he  would  write  to  Mr.  Wagner 
at  Sidney,  and  then  ''I  would  receive  an  or- 
der from  him  for  five  kega,  and  showed  it  to 
lionis  Va«saux  at  the  beerhouse,  and,  when 
I  wished  my  beer,  would  say  to  him  I  had 
received  an  order  from  Wagner  Bim. 
Then,  after  that  I  could  order  beer  to  the 
amount  of  five  kegs.  I  would  tell  Mr.  Vas- 
saux, 1  want  a  keg  of  beer  on  my  order.* " 
Another  testified  that  he  had  not  purchased 
any  beer  of  Vassaux;  that  during  the  time 
named,  he  received  three  four  gallon  or  pony 
kegs  of  beer  of  Vassaux,  which  were  deliv- 
ered at  his  houses  one  keg  at  a  time,  for 
which  he  paid  the  driver  (HItchlns).  on  de- 
livery, one  dollar  each.  Witness  testified 
otherwise  generally  as  the  former  witness, 
except  that  two  kegs  ordered  by  him  had 
not  been  paid  tor  or  delivered  to  him.  "They 
will  be  paid  for,"  said  the  witness,  "whei^ 
I  receive  them."  The  orders  described  by 
Roof  were  addressed  to  John  Wagner's  Sons, 
Sidney,  Ohio,  and  requested  them  to  sell  the 
vtrlter  five  k^  beer,  at  usual  wholesale 
prices,  and  "ship  same  to  me,  care  of  your 
storekeeper,  to  be  stored  by  yon  in  your 
warehouse  here,  subject  to  my  order."  The 
response  would  be,  in  substance,  a  bill  for 
the  beer,  and  the  advice  underneath:  "We 
have  shipped  the  above  beer  at  Sidney  to 
you  at  Bellefontaine,  marked  'B,'  care  of  our 
stor^eeper,  to  be  stored  us  for  you  In 
our  8t(H%hoU8e  in  BellefontRine,  subject  to 
your  order.  [Signed]  John  Wagner's  Sons." 
The  order  from  the  other  witness,  and  re- 
^lonse,  wm  of  similar  fonp  and  substance. 
AH  beer  so  ordered  was  shipped  on  a  way- 
bill giving  the  names  of  those  who  had  or- 
dered, the  number  of  packages  requested, 
the  initial  mark  on  each  keg,  with  "entire 
lot  care  of  Louis  Vassaux."  The  witness 
HItchlns  testified  that  he  was  In  the  employ 
of  the  Wagners  to  drive  the  wagon  and  de- 
liver the  beer  at  Bellefontaine.  They  paid 
him'  by  the  month.  Vassaux  was  In  charge 
of  the  beerhouse;  was  the  storekeeper.  Wit- 
ness and  Vassaux  unloaded  the  beer  at  the 
depot  and  stored  It  at  the  beerhouse.  The 
kegs  were  stored  In  racks,  and  over  each  an 
Initial,  being  a  rack  for  each  letter  of  the 
alphabet  So  tbat  when  Roof  called,  and 
showed  his  order,  and  asked  for  a  keg  of 
beer,  it  would  be  taken  from  the  rack  which 
had  the  initial  of  his  surname  over  it,  "R." 
Each  keg  had  the  initial  of  the  consumer  on 
It  but  there  would  be  no  means  of  dlstln- 
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gulsblng  Roof's  keg  from  any  other  that  had 
"R"  on  it.  Witness  did  not  eoliect  any 
money  for  any  beer  delivered;  but  the  con- 
sumers sometimes  deposited  with  him,  and 
he  "put  It  up  for  Mr.  Wagner."  He  did 
not  give  the  money  to  Vassaux,  but  put  it  In 
bis  truni;  until  Wagner  came,  and  then  gave 
it  to  him;  and  Vassaux  put  what  he  receiv- 
ed "in  the  same  box."  In  the  opinion  of 
witness,  he  "simply  received  that  money  on 
deposit  for  the  customers  to  pay  it  fcr  them 
to  Wagners."  But,  should  such  money  be 
lost,  he  would  be  responsible  to  Wagner.  He 
could  not  hold  the  man  from  whom  he  got  it. 
Vassaux  had  no  authority  over  the  beer  oth- 
er than- to  store  and  deliver  it  on  the  order 
of  the  purchaser;  but  if  Mr.  Roof  or  other 
customer  had  appeared  at  the  storehouse 
having  an  order,  and  demanded  that  beer 
Id  his  name  should  be  delivered  without 
pay,  it  would  not  have  been  done.  If.  un- 
der like  drcumstajaces,  the  customer  had 
presented  the  price,  the  beer  would  have 
been  delivered  at  the  place  designated.  Just 
80  much  would  have  been  delivered  as  was 
paid  for..  Edward  Wagner,  among  other 
things,  testified  that  the  business  of  John 
Wagner's  Sons  was  brewing  beer,  ale,  and 
malt,  and  selling  the  same;  that  the  place 
of  business  was  at  Sidney,  but  they  owned 
the  storehouse  in  Bellefontalne  which  had 
been  described  by  other  witnesses,  of  which 
Louis  Vassaux  was  the  keeper.  Witness  had 
the  exclusive  control  of  it.  John  Wagner's 
8ona  had  a  government  license  to  sell  beer 
at  retail  in  Bellefontalne.  The  method  of 
making  the  sales  and  shipmenta  was  describ- 
ed, and  he  added:  "We  retained  no  control* 
as  vendors  over  the  beer  thus  sold  and  ship- 
ped after  delivery  to  the  railway  station, 
only  to  secure  the  money  from  Mr.  Roof,  and 
to  store  it  for  him  according  to  contract 
When  I  delivered  it,  it  was  his  beer;  and  I 
stored  it  in  Bellefontalne  for  him  as  his 
property,  according  to  contract."  As  to  the 
authority  of  Vassaux  to  collect,  he  testified: 
"Well,  we  told  the  customers  they  could  de- 
posit the  money  with  Mr.  Vassaux  and  he 
could  keep  the  money  for  me  till  I  came  up 
here.    Some  of  the  collecting  I  did  myself." 

The  foregoing  embraces  the  salient  points 
made  by  the  testimony.  What  does  it  tend 
to  prove?  It  is  contended  in  support  of  the 
judgment  of  reversal  that  the  evidence  con- 
clusively establishes  that  the  propositions 
to  buy  were  made  at  Sidney,  accepted  at  Sid- 
ney, credit  given  at  Sidney,  beer  delivered  to 
the  carrier,  at  request  of  purchaser,  at  Sid- 
ney; the  beer  having  been  previously  set 
apart  and  designated  by  the  initial  letter  of 
each  purchaser's  name.  Thus  the  posses- 
sion, right  of  possession,  control,  and  title 
passed  to  the  purchasers  at  Sidney,  and  hence 
conclusively,  and  as  matter  of  law,  the  sales 
were  made  at  Sidney,  and  so  could  not  be 
held  to  have  been  made  at  Bellefontalne; 
the  relation  of  Wagner's  Sons  to  the  property 
when  at  BeUefontaine  being  only  that  of 


bailees  storing  it  for  the  purchasers.  The 
ordinary  rule  is  that  title  passes  where  the 
specific  goods  are,  at  the  request  of  the  pur- 
chaser, delivered  to  the  common  carrier,  con- 
signed to  the  purchaser,  whether  the  price 
has  been  paid  or  not.  So  that  the  mere  fact 
that  the  goods  were  to  be  subsequently  paid 
for  would  not  of  itself  prevent  the  transac- 
tion being  a  completed  sale.  But  It  is  also 
true  that  If  the  vendor  ships  the  goods  to  the 
keeper  of  his  own  storehouse,  and  retains, 
whether  as  owner  of  a  storehouse  or  other- 
wise, control  of  the  goods  at  the  terminus, 
for  the  purpose  of  exacting  pay  before  ac- 
tual possession  by  the  purchaser  is  permit- 
ted, then  the  fact  of  delivery  to  the  carrier 
is  not  of  Itself  delivery  to  the  purchaser. 
And,  under  such  circumstances,  the  delivery, 
when  It  occurred,  would  be  at  the  terminus, 
and  not  at  the  point  of  shipment.  It  Is  ob- 
served by  Mr.  Benjamin,  in  his  work  on  Sales 
(section  399):  "The  fact  of  making  the  bill 
of  lading  deliverable  to  the  order  of  the 
vendor  is,  when  not  rebutted  by  evidence  to 
the  contrary,  almost  decisive  to  show  his  In- 
tention to  reserve  the  jus  dlsponendt,  and  to 
prevent  the  property  from  passing  to  the 
vendee.  The  prima  facie  conclusion  that 
the  vendor  reserves  the  jus  disponendl,  when 
the  bill  of  lading  is  to  his  order,  may  be  re- 
butted by  proof  that,  in  so  doing,  he  acted  as 
agent  for  the  vendee,  and  did  not  Intend  to 
retain  control  of  the  property;  and  it  la  for 
the  jury  to  determine  as  a  question  of  fact 
what  the  real  Intention  was."  So,  If  the 
trial  court  believed  the  witnesses  who  testi- 
fied as  to  the  method  of  stiipment,  the  form  of 
the  waybill,  and  the  method  of  storing,  and 
conditions  of  delivery  of  the  beer,  and  the 
collection  of  the  purchase  price,  there  was 
evidence  of  circumstances,  however  contra- 
dictory, tending  to  show  that  the  vendors  did 
not  intend  to  part  with  possession  and  con- 
trol of  the  beer  absolutely,  but  Intended  to 
retain  control  through  their  agent,  Vassaux, 
until  the  price  should  be  paid.  Again,  the 
general  rule  is  that,  In  order  to  pass  title,  the 
particular  property  must  be  designated.  As 
expressed  In  Woods  v.  McGee,  7  Ohio,  127: 
"Where  a  part  of  an  undivided  lot  of  prop- 
erty is  sold,  and  an  order  given  for  Its  de- 
livery, there  must  be  some  act  of  selection 
under  the  order  before  the  right  of  property 
is  changed."  This  case  was  distinguished 
In  Newhall  v.  Laugdon,  39  Ohio  St  87;  but 
the  facts  of  that  case  are  peculiar,  and  the 
decision  does  not  bear  upon  the  case  at  bar. 
It  Is  held  in  McClung  v.  KeUey,  21  Iowa,  508: 
"A  sale  is  not  completed  so  long  as  anything 
remains  to  be  done  to  the  thing  sold  to 
put  It  In  condition  for  sale,  or  to  identify  it, 
or  discriminate  it  from  other  things,  or  to 
determine  its  quantity  If  the  price  depends 
on  this,  unless  this  la  to  be  done  by  the  pur- 
chaser." So,  also.  If  the  trial  court  believed, 
the  testimony  of  the  witness  Hltchlns  with 
respect  to  the  way  the  beer  was  kept  in  the 
storetaooBe  (and  on  this  he  was  nncontrodlct' 
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ed),  there  was  evidence  tending  to  show  that 
there  had  been  no  epeclal  deeignatton  of 
Roors  beer;  for,  while  the  letter  "R"  waa 
on  each  keg  delivered  to  him,  that  letter  was 
equally  on  all  kegs  intended  for  other  pur- 
chasers  whose  names  began  with  "R,"  and, 
as  stated  by  the  witness*  they  could  not  dis- 
tinguish Roof's  beer  from  any  otber  that 
might  be  on  the  "R"  rack. 

The  evidence  was  confusing  and  more  or 
less  conflicting.  We  think,  however,  there 
was  evidence  tending  to  prove  each  element 
of  the  accusation,  and  upon  the  trial  court 
devolved  the  duty  of  getting  at  the  real 
transaction,  the  real  Intent  of  the  parties, 
for  It  was  this  intent  which  should  govern. 
Whether  that  was  that  the  owners  should 
part  with  their  property,  and  the  purchaser 
became  the  immediate  owner  on  delivery  at 
the  railroad  station  at  Sidney,  or,  on  the 
other  hand,  that  control  was  to  remain  in  the 
vendors,  and  title  pass  to  the  purchaser  only 
after  performance  of  certain  conditions  at 
Bellefontalne,— which  was  the  controlling 
question  in  the  case,— was  to  be  determined 
by  weighing  the  evidence.  This  duty  was 
within  the  province  of  the.  mayor.  In  i>er- 
formlng  it,  he  was  required  to  consider,  not 
the  orders,  responses,  and  bills,  and  the  dec- 
larations of  the  vendors  alone,  but  all  the 
evidence,  and  weigh  It  all  In  the  light  of  sur- 
rounding circumstances.  If,  upon  the  whole 
case,  he  was  of  opinion  that  the  sales  were 
In  fact  completed  at  Sidney  acquittal  would 
of  necessity  have  followed;  but  If,  on  the  otber 
hand,  he  was  of  opinion  that,  under  the  evi- 
dence, the  sales  were  proven  to  have  been 
made  at  the  beerhouse  in  Bellefontalne,  It 
was  within  his  province  and  Jnrlsdlctlon  to 
so  find  and  declare.  If  he  so  found,  the  fact 
that  Vassanx  was  an  agent  would  not  shield 
him.  Our  criminal  law  does  not  recognize 
agencies.  The  sales,  if  made  at  Bellefon- 
talne, were  made  by  the  four-gallon  keg,  and 
were  at  retail,  as  held  In  Kaufmann  v.  Vil- 
lage of  Hlllsboro.  45  Ohio  St  700,  17  N.  E. 
667.  They  were  not  made  at  the  manu- 
factory, nor  upon  any  prescription,  nor  for 
mechanical  or  pharmaceutical  purposes,  but 
for  persona]  consumption. 

With  the  correctness  of  the  mayor's  find- 
ing on  the  preponderance  of  the  evidence  we 
are  not  concerned.  It  Is  enough  that  there 
was  evidence  tending  to  sustain  each  ele- 
ment of  the  complaint,  and  that  the  mayor 
had  Jurisdiction  to  weigh  the  evidence,  and 
find  as  his  judgment  should  dictate.  Judg- 
ment of  the  circuit  court  reversed,  and  that 
of  the  common  pleas  and  mayor  afflrmed. 


(116  iDd.  239) 

TERRE  HAUTE  &  L.  R.  CO.  v.  CITY  OF 
SOUTH  BEND. 
.  (Supreme  Court  of  Indiana.    Nov.  24,  1896.) 
CiTT  Ordinances— Implied  Repeal. 
An  ordinance  requiring  railroads  to  keep 
ft  %000  candle  power  electric  light  burning  all 


night  at  every  street  crossing,  under  penalty  of 
a  fine,  was  Impliedly  rep«'aled  by  an  ordiuaDce 
requiring  railroad  companies  to  establish  lights 
at  certain  specified  street  crossings,  to  be  kept 
burning-  during  certain  hoTXTS,  nndtx  penalty  o£ 
a  fine. 

Appeal  from  circnit  court,  St  Joseph  ooonty; 

Daniel  Noyes,  Judge. 

Prosecution  by  the  city  of  South  Bend  against 
the  Terte  Haute  &  Logansport  Railroad  Com- 
pany for  violation  of  a  city  ordinance.  From  ft 
conviction,  defendant  appeals.  Reversed. 

Miller,  WlDter  &  Elam  and  8.  D.  Miller,  for 
appellant   WUbert  Ward,  for  awelle& 

JORDAN,  0.  J.  The  appellant  wa»  convict- 
ed for  failing  to  obey  the  provisions  of  a 
penal  ordinance  adopted  by  appellee's  common 
couDcQ,  requiring  the  former  to  place,  keep, 
and  maintain  an  electric  light  at  a  point  where 
Its  railroad  crosses  a  certain  street  In  said 
city.  The  errors  assigned  are:  (1)  That  the 
complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  (2)  that  the  court 
erred  In  overruling  the  motion  for  a  new  trIaL 
It  Is  charged  In  the  complaint  that  "the  de- 
fendant, on  the  13th  day  of  February,  1894, 
at  the  city  and  county  aforesaid,  violated  sec- 
tion one  of  Ordinance  No.  936,  passed  by  the 
common  council  on  the  28th  day  of  November, 
1893,  by  then  and  there  failing  to  place,  keep, 
and  maintain,  at  the  point  where  the  track  of 
said  railroad  company  crossed  Sample  street, 
an  electric  light  of  two  thousand  nominal  can- 
dle power."  The  ordinance  alleged  to  liave 
been  violated  by  the  appellant  Is  based  upon 
an  act  of  the  legislature  approved  March  4, 
1893  (Acts  1893,  p.  302),  being  an  act  authoriz- 
ing common  cotmcOs  of  cities  to  require  rail- 
road companies  to  keep  and  maintain  lights 
where  streets  and  railroads  cross.  The  ap- 
pellant challenges  the  validity  of  the  ordinance 
upon  several  grounds,  hut  its  principal  Insist- 
ence Is  that  the  ordinance  had  been  repealed 
prior  to  the  trial  and  conviction  of  appellant 
thereimder.  The  trial  In  the  circuit  court,  on 
appeal  from  a  Judgment  rendered  In  the  may- 
or's court,  occurred  on  June  8,  1894,  and  a 
fine  of  $20  was  assessed  against  the  appellant 
for  the  alleged  offense. 

The  record  discloses  the  following  facts: 
The  ordinance  (No.  936)  nnder  which  appellant 
was  tried  and  convicted  was  passed  by  the 
common  council  of  appellee  city  on  Novem- 
ber 28,  1893.  On  April  23,  1894,  Ordinance 
No.  943,  relating  to  the  same  subject-matter, 
was  adopted  by  the  common  council,  and  was 
m  force  at  and  prior  to  the  date  of  the  appel- 
lant's  conviction  in  the  lower  court.  Section 
1  of  Ordinance  936  provides  that  "all  railroad 
companies  whose  tracks  cross  or  intersect  any 
public  street  of  the  city,  shall  place,  keqp,  and 
maintain  at  all  points  where  such  railroad 
crosses  any  public  street,  an  electric  light  of 
2,0(X)  nominal  candle  power,  which  shall  be 
kept  burning  every  night  from  twilight  until 
dawn."  Section  2  fixes  the  penalty  for  a  fail- 
ure to  comply  with  the  ordinance  at  ft  fine  not 
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exceeding  ^O.  The  ordinance  last  adopted 
contains  seven  sections.  The  flrst  section  de- 
elaies  "that  it  shaU  be  the  duty  of  all  lallroad 
companies  running  and  operating  t  railroad 
through  the  city  of  Sontb  Bend,  to  provide  Cor 
the  security  and  safety  of  the  citizens  and  oth- 
er persons,  from  the  ronning  of  trains  through 
the  city,  by  keeping  and  maintaining  electric 
Ughts  at  snob  points  and  for  such  times  ma 
are  hereinafter  speelAed."  By  subsequent  sec- 
tions the  railway  companies,  and  the  points  at 
which  the  same  are  to  maintain  lights,  and. the 
time  of  night  dorlng  which  they  are  to  be  kept 
lighted,  are  specially  mentioned.  It  was  there- 
in provided  that  appellant  was  to  keep  an 
dectric  light  all  night  at  the  crossing  of  Tutt 
and  Sample  streets,and  a  nUdnlght  light  at  the 
erosslng  of  Grant  and  State  streets.  A  pen- 
alty of  not  less  than  nor  over  $100,  was 
Bxed  to  be  assessed  upon  convteUon  against 
any  company  for  every  train  run  by  It  over 
any  crossing  where  such  light  was  not  kept 
and  maintained.  There  was  no  saving  clause 
vxprtBaeA  In  this  ordinance  f4>plying  to  prose- 
cutions under  the  former  ordinance.  Both  or- 
dinances, upoD  the  trial,  were  Inttodaced  In 
evidence,  but  the  court  finally,  over  the  objec- 
tions and  exceptions  of  appellant,  struck  out 
and  refused  to  consider  the  one  passed  April 
28, 1891.  This  ruling  of  the  court  was  assign- 
ed by  the  appdlant  as  one  of  its  reasons  for  a 
new  trial.  Counsel  contend  that  this  ordi- 
nance was  material  and  Intimate  evidence,  for 
the  reason.  Insisted  upon  by  them,  that  It  covers 
the  entire  subject-matter  of  the  ordinance  under 
which  appellant  was  convicted,  and  operated 
am  a  repeal  of  It  by  ImpUcation.  It  Is  claimed, 
ther^ore,  tbat  had  Ordinance  943  been  in  evi- 
dence It  would  have  established  that  ^6  had 
been  repealed  vnthout  any  reservation;  con- 
sequently, this  prosecntlon  could  not  have 
been  maintained,  and  therefore  the  trial  court 
erred  In  excluding  the  ordinance.  Upon  an  ex- 
amination of  these  refli>ective  ordinances  it  Is 
evident,  we  think,  that  the  last  adopted  covers 
the  whole  subject-matter  of  the  one  for  the  Ti- 
olation  of  which  the  appellant  was  c<mvlcted. 
The  flrst  ordinance,  as  It  appears,  required  an 
•Electric  light  of  2,000  nominal  candle  power," 
while  the  second  did  not  provide  for  a  light 
of  any  spedfled  power.  The  penalty  fixed  by 
the  first  for  a  violation  of  its  provisions  might 
be  In  any  sum  not  exceeding  $50;  by  the  sec- 
ond, It  could  not  be  less  than  $25  uor  over 
$100.  The  last  la  more  specific  and  certain 
in  Its  provislona,  and  It  preseritKS  a  higher  or 
dlfTerent  penalty  for  the  offense.  These  two 
ordinances  seem  to  be  so  materially  inconsist- 
ent with  each  other  tbat  they  cannot  stand 
together,  and  we  are  of  the  opinion  that  the 
council  clearly  intended,  In  adopting  the  new 
ordinance,  that  it  should  supersede  and  take 
the  place  of  the  older,  which  embraced  the 
same  snbject-matter;  consequently,  this  would 
result  in  a  repeal  by  implication.  The  gen- 
eral rule  applicable  to  statutes  Is  that  where  a 
new  statute  oncers  the  whole  subject-matter  oi 
an  older  one,  adds  new  provisions,  prescribes 


different  penalties,  and  is  evidently  intended  to 
supersede  and  take  the  place  of  the  prior  act, 
the  latter  is  repealed  1^  implication.  Wagon- 
er V.  State,  90  Ind.  SOI,  and  cases  there  cited; 
Thomas  v.  Towa  of  Butler,  139  Ind.  245,  38  X. 
E.  808,  and  cases  cited.  The  rules  which  con- 
trol the  repeal  of  statutes  by  ImpUcation  are 
equally  applicable  to  questions  arising  relative 
to  municipal  ordinances.  Horr  &  B.  Man. 
Ord.  i  68.  In  aecUon  197,  Id.,  It  la  said:  "If. 
dtuing  the  progress  of  a  prosecution,  the  ordi- 
nance on  which  It  is  based  Is  repealed,  the 
prosecution  must  fall,  unless  the  repealifig  or* 
dlnance  contains  aome  express  provislona 
whereby  all  pending  prosecutions  are  saved 
from  its  operation."  We  think  that  if  the  or- 
dinance bad  remained  In  evidence,  and  been 
considered  by  the  court.  It  would  have  estab- 
lished that  the  one  upon  which  the  prosecu- 
tion of  appellant  was  founded  had  been  re- 
pealed during  the  progress  of  the  prosecutliHi, 
without  any  reservation  as  to  pending  actions 
thereunder,  and  this  would  have  resulted  in  a 
failure  of  the  action.  It  follows  that  the  court 
erred  In  striking  out  the  ordinance  in  question, 
for  which  error  the  judgment  is  reversed,  and 
the  cause  remanded,  with  instmctlons  to  the 
lower  court  to  gnnt  appellant  &  nev  tcUU. 

HOWARA  Ji  was  absent 

(UT  ino.  m> 

OLBIYBLAND,  Ow.  O.  &  STF.  U  BT.  CO.  T. 
WARD.* 

(Supreme  Court  of  Indiana.    Nov,  24,  1896.) 

Afpbu— AssiaMMBirr  or  Erbor— Ikbthootiohs— 
Uastsr  xyv  BiRV&inr— BiiLROADB— Dbtbct- 
ivB  Enotiis— EviDincB  ov  NBaLiasROB. 

1.  An  assignment  of  error  for  a  refosal  to 
give  an  Instruction  will  not  be  considered,  where 
it  does  not  appear  when  the  Instruction  was  ask- 
ed, Dor  that  the  record  contains  all  the  Instme- 
tions  given,  nor  that  the  instruction  was  filed 
as  required  by  statute  (Rev.  St  1!^  {  642; 
Rev.  St.  1881,  i  S33). 

2.  While  evidence  that  inspectors  of  engines 
employed  by  a  railroad  company  were  compe- 
tent, and  tbat  an  engine  which  collapeed,  result- 
ing In  the  death  of  an  employs,  was  inspected 
and  found  in  good  condition  three  days  before 
the  accident,  tends  to  show  due  care  on  the 
part  of  the  company,  evidence  of  the  condition 
of  the  engine  after  the  accident  la  admisaibto; 
and  a  jury  may  be  warranted  in  finding  there- 
from that  the  report  of  the  inspector  as  to  its 
condition  was  incorrect,  and  that  the  inspection 
was  not  carefully  made. 

Appeal  from  circuit  court,  Randolph  county; 
Ix  J.  Monks,  Judge. 

Action  by  George  H.  Ward,  administrator, 
against  the  Cleveland,  Cincinnati.  Chicago  & 
St.  Louis  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Elliott  &  BUIott,  for  appellant  J.  W.  New- 
ton and  Engle  ft  Fury,  for  appdles^  - 

HOWARD,  J.  On  January  14. 1894,  at  the 
town  Winchester,  the  appellee's  decedent,  a 
fireman  on  appellant's  engine  No.  383,  was 
killed  by  the  explodon  or  collapse  of  said  en- 
gine.  In  this  action  appellee  aongbt  to  reeover 
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damages  for  tbe  death  of  his  decedent,  alleging 
that  the  same  was  caused  by  the  negligence 
tit  the  appellant.  The  jnry  returned  a  general 
verdict  for  the  appellee,  answering,  also,  cer- 
tain interrogatories  propounded  to  them.  On 
this  appeal  it  Is  contended  by  the  appellant 
that  the  court  erred  In  OTerrullng  the  motion 
for  a  new  trial. 

One  cause  assigned  in  favor  of  the  motion 
for  a  new  trial  is  that  the  court  erred  tn  re- 
fusing to  give  instruction  No.  14,  as  requested 
by  the  appellant  There  are  several  reasons 
why  the  question  so  raised  cannot  be  consid- 
ered. In  the  first  place,  as  said  in  Puett  t. 
Beard,  86  Ind.  104,  "It  does  not  appear  that 
the  Instruction  was  asked  at  a  proper  time." 
It  should  be  shown  affirmatively  that  the  re- 
quest was  made  In  due  season;  that  is,  at  or 
Immediately  after  the  close  of  the  evidence. 
Section  542,  Rev.  St  1894  (section  C33,  Rev. 
St  18S1);  Railroad  Co.  v.  Crist,  116  Ind.  446, 
458, 19  N.  E.  310.  Neither  does  It  appear  that 
all  the  instructions  are  in  the  record,  and  It 
must  be  presumed  that  the  instruction  refused, 
if  a  correct  one,  was  embodied  in  some  other 
instruction  given.  Puett  T.  Beard,  supra.  Fi- 
nally, It  is  not  disclosed  by  the  record  whether 
the  instructions  were  ever  filed,  as  required  by 
the  statute  above  cited.  Except  when  in- 
structions are  brought  into  the  record  by  bill 
of  exceptions,  It  should  affirmatively  appear 
that  they  have  been  filed.  Blount  v.  Bick, 
107  Ind.  23S,  6  N.  E.  898,  8  N.  E.  108;  Rail- 
way Co.  T.  Beyerle,  110  ind.  100,  11  N.  B.  6; 
Railway  Co.  v.  Dunn,  138  Ind.  18,  36  N.  B. 
702,  37  N.  E.  646. 

The  main  contention  of  appellant  is  that  the 
verdict  is  not  supported  by  the  evidence.  En- 
gine No.  383,  whose  collapse  caused  the  death 
of  appellee's  decedent,  was  purchased  by  ap- 
pellant from  reputable  builders  In  1887,  and 
was  repaired  in  appellant's  shops  in  1S91,  the 
fire  box  being  In  part  renewed,  and  new  stay 
bolts  being  put  in,  in  place  of  those  found 
broken.  In  April,  1893,  nine  months  before  the 
accident,  the  enghie  was  subjected  to  an  hy- 
draulic test  After  the  collapse  of  the  engine, 
it  was  found  that  47  of  the  600  or  over  stay 
bolts  used  to  hold  together  the  outer  and  inner 
sheets  of  the  fire  bos  were  broken.  The  broken 
bolts  were  clustered  together,  in  a  square,  or 
nearly  so,  close  to  the  center,  and  on  the  right 
Bide  of  the  fire  box,  and  the  sheet  on  this  side 
was  forced  Inward.  It  would  appear  to  have 
been  the  rule  of  the  company  to  have  the  stay 
bolts  Inspected  as  often  as  once  a  week,  to 
discover  wbether  any  were  burnt  out  or  broken 
by  the  contraction  and  expansion  of  the  inner 
and  outer  sheets  of  the  nre  box.  The  test  used 
by  appellants  to  learn  the  condition  of  the 
stay  bolts  is  called  the  "hammer  test"  The 
heads,  only,  of  the  bolts  can  be  seen  from  the 
fire  box,  and  it  Is  agreed  that  the  hammer 
test  Is  the  liest  and  only  practicable  means,  and 
the  one  in  general  use  on  all  railroads,  to  learn 
the  condition  of  the  part  of  the  stay  bolts  con- 
cealed betwe«i  the  two  sheets  of  Oie  fire  box. 
To  make  Uw  hammer  tes^  tlie  inapector,  alter 


the  engine  has  cooled,  enters  the  fire  box,  carry- 
ing a  torch  and  hammer,  and  taps  the  bead 
of  each  stay  bolt,  and  is  thus  enabled,  by  the 
sound,— or,  as  it  is  also  claimed,  by  feeling  the 
vibrations  of  the  sheet  with  one  hand,— to  tell 
whether  the  bolt  Is  whole  or  broken.  If,  how- 
ever, the  bolt  is  freshly  broken  between  the 
sheets,  and  the  brok^  ends  still  fit  close  to 
each  other.  It  Is  admitted  that  it  may  be  more 
difficult  to  tell  by  the  hammer  whether  the 
bolt  is  yet  whole  or  not  No  better  test, 
though,  is  knoivn,  save  taking  the  fire  box 
apart,  which  Is  agreed  to  be  Iminracticable  for 
ordinary  and  usual  testing.  The  last  hammer 
test  of  the  stay  lults  In  this  case  was  made 
January  11,  18i>4,  three  days  before  the  dis- 
aster; and  the  dUpute  between  coims^  Is 
whether  the  test  then  made  was  a  reasonably 
careful  one,  or,  rather,  whether  there  was  com- 
petent and  sufficient  evidence  from  which  the 
Jury  might,  as  they  did.  Infer  that  the  test 
made  waa  not  a  r«isonably  careful  one.  An 
examination  vras  also  made  on  the  morning 
of  the  day  of  the  accident,  by  merely  look- 
ing into  the  fire  box;  but  it  is  evident  that 
but  little  reliance  could  be  placed  on  this  ex- 
amination as  to  the  condltton  of  the  stay  tmlt^ 
only  the  heads  of  whUA  conld  be  seen  bjy  look- 
ing Into  the  fire  box. 

Counsel  for  ^qiellant  admit  that  It  Is  the 
employer's  duty  to  make  reasonably  careful  In- 
spection; but  they  contend  that  if  reasonable 
care  is  used  in  selecting  Inspectors,  and  if  the 
inspection  Is  made  In  the  usual  manner,  th^ 
Is  no  breach  of  duty,  and  therefore  no  llablllt7* 
even  though  It  is  discovered,  after  the  accident, 
that  defects  existed.  They  say,  further,  that 
the  burden  is  on  the  plaintiff  to  establish  negli- 
gence, and  that  he  cannot  establish  negligence 
except  by  showing  the  inspector's  incompe- 
tence, or  by  showing  that  there  was  not.  In  fact, 
a  reasonably  careful  inspection  made.  Th^w 
can  be  no  doubt  that  the  last  propositions 
are  correct  statements  of  the  law.  The  jtay 
find  that  the  Inspects  was  incompetent;  bat, 
without  considering  whether  that  finding  la 
supported  by  the  evidence.  It  may  be  said  that 
the  Important  question  here  Is  whether  there 
was  competent  and  sufficient  evidence  to  prove, 
or  from  which  the  Jury  might  Infer,  that  on 
January  11,  1894,  the  Inspection  made  was  not 
a  reasonably  careful  Inspection,  and  such  as  tiie 
appellant  waa  In  daty  bound  to  make;  for, 
even  if  the  Inspector  were  competent  yet  If 
the  Inspection  made  him  were  not  a  rear 
sonably  careful  one,  or  one  such  as  Is  usually 
made  by  reasonably  careful  and  competent  In- 
spect(»s,  the  appellant  would  still  be  liable. 
The  inspection  of  the  stay  bolts  of  engine  No. 
383,  made  on  the  nl^t  of  January  11,  1894. 
was  by  Ezra  L.  Lepper,  a  boiler  maker  long 
tn  the  service  of  appelant  Taking  appellant's 
evidence  alone,  and  It  appears  qtUte  satisfac- 
torily that  tiie  inspector  was  competent  Nor 
Is  this  evidence  directly  controverted,  and.  If 
controverted  at  all,  It  IS  only  by  inference  from 
his  own  and  other  testhnony.  Mr.  Lepper  bad 
no  penuul  nooUectkm  oC  bavliig  nude  tiic 


Digitized  by  Google 


/ 


lud.)  CLEVELAND.  C,  C  *  ST,  L.  BY.  CO-  v.  WABD.  SOT 


Impectlon,  and  dqKnded  for  tUs  knowledge 
wholly  upon  tix  report  made  t7  him.  This 
report,  signed  by  him,  showed  that  on  Janu- 
ary 11,  18M,  all  the  stay  bolls  had  been  ex- 
amined, and  none  found  broken.  After  tlie  ac- 
cident the  condition  of  the  fire  box  and  stay 
bolts  was  examined  by  sereral  skilled  pov 
sons,  machlnlBta,  engine  and  boiler  makors,  fire- 
men, engineers,  and  others;  and  from  the  evi- 
dence of  these  men  we  are  of  ondnlon  that  the 
Jury  mij^t  coodode  that  Qie  r^mrt  made  by 
the  Inspector  was  Inccarect,— that  many  at  the 
stay  bolts  mast  have  be«.ii  broken  at  the  time 
th^  were  reported  sound  by  him. 

John  FlIzmorrlB,  a  machinist  of  15  years' 
experience  In  repairing  and  working  on  boil- 
ers, took  a  light,  and  examined  the  fire  box 
Immediately  after  the  collapse.  He  found 
the  right  )ride  outer  sheet  of  the  fire  box 
torn  off,  and  thrown  over  towards  the  left, 
with  47  of  ttie  stay  bolls  broken  tn  two; 
some  'of  the  broken  parts  clinging  to  the 
outer  sheet,  and  some  to  the  Inner.  The 
space  coTwed  by  the  broken  bolts  "formed 
a  square,"  some  running  up  ftvm  the  square 
"Into  a  kind  of  neck."  They  were  all  "near 
the  center  of  the  fire  sheet"  This  witness 
further  testified  that,  of  the  47  broken  bolts, 
there  were  7  or  8,  along  the  bottom,  "that 
.looked  like  they  had  been  broken  off  for 
some  time;  that  Is,  the  ends  of  them  were 
smooth,  Uke  they  had  come  together."  The 
ends  of  the  more  recently  broken  bolts  were 
not  smooth,  but  .of  a  "ragged  appearance." 
The  bolts  that  had  been  broken  off  for  some 
time  "were  In  a  bunch,"  or  "were  all  In  one 
square."  He  also  testified  that  the  breaking 
of  (Hie  stay  bolt  would  weaken  the  others 
around  It,— put  more  strain  on  the  stay  bolts 
next  to  It,— and  that,  after  the  7  or  8  worn 
stay  bolts  were  broken,  the  engine  would 
not  be  safe.  WilUam  Fltzmorrls,  a  machin- 
ist and  engine  builder  of  many  years'  expe- 
rience, a  Teiy  IntelUgent  witness,  gave  much 
evidence  of  a  similar  character.  He  dis- 
covered some  stay  bolts  that  **appeared  to 
have  been  broken  for  some  time,— could  not 
say  how  long,— and  then  all  around  them 
were  considerable  more."  The  bolts  that 
appeared  to  have  been  broken  for  some 
time  were  "slick  where  the  two  ends  work 
together.  The  end  of  It  was  worn  smooth. 
The  fiber  was  aU  worn  off  of  It.  where,  on  the 
othoB,  that  had  recenOy  broke  off,  the  fiber 
was  still  on  the  stay  bolt;  tbat  la,  the  ragged 
and  sharp  edges  to  them.  They  were  broken 
for  some  time.  It  waa  worn  smooth.  There 
were  none  of  those  ragged  edges."  He  also 
testified  that,  If  one  stay  bolt  was  broken,  It 
would  throw  greater  pressure  upon  the  ad- 
jacent bolts;  that,  it  five  or  six  stay  bolts 
were  bn^n,  the  fixe  tiheet  "would  be  In  bad 
shape";  and  that.  If  seven  or  eight  bolts 
were  broken,  near  together,  the  engine  "would 
not  be  safe,"— that  "it  would  make  It  In  a 
very  bad  condition."  This  witness  also  no- 
ticed that  it  did  oai  seem  that  the  stay  bolts 
broke  that  way  at  once,— "some  wear  more 


than  others."  The  ends  might  wear  smooth 
by  the  vibration  of  the  side  sheets  In  two  or 
three  days,  and  It  might  take  a  mcmth.  James 
M.  Rlchert,  a  locomotive  fireman,  looked  Into 
the  fire  box  on  the  day  after  the  accident 
He  testified  that  the  bottom  row  of  stay  bolts 
on  the  right  side,  also  the  top  row,  and  part 
of  the  one  tisxt  to  It,  segued  to  have  been 
recently  looken.  The  other  rows  showed  "ap- 
pearance  as  though  they  had  been  broken  off 
scone  time."  ^nie  "appearance  was  corroded 
with  scales,"— "scales  and  mud."  The  bot- 
tom and  upper  rows,  where  broken,  "showed 
bright"  The  oth^  In  his  opinion,  *'baA 
been  broken  and  separated  some  time  before 
the  explosion."  As  to  whether  an  engine 
with  stay  bolts  so  broken  off  and  ccuroded 
for  such  length  of  time  would  be  safe,  he 
replied.  "She  was  not  accwding  to  my  ju^ 
ment"  William  Garsteln.  superintendent  of 
motive  power  for  the  appellant  railroad  sys- 
tem, said  that,  U  tme  st^  bol^  vras  broken. 
It  would  increase  the  pressure  on  each  of 
the  surronncUng  bolts,  and,  as  more  txdts 
were  brc&en,  the  pressure  on  the  remaining 
Ixdts  would  continue  to  Increase.  Thomas 
A.  Lavra,  mechanical  engineer  of  the  i^^el- 
Utnt  corninny,  in  answer  to  the  question  as 
to  whether  an  engine  Is  safe  to  run  with 
broken  stay  Ixdts,  said,  "l^ey  are  safe  to 
run,  U  not  too  many  of  them  are  broken." 
He  also  oaiA  that.  If  one  stay  bolt  were 
broken.  Uie  added  pressure  on  the  others 
would  render  them  more  liable  to  be  broken, 
and,  the  more  that  were  broken,  the  more  like- 
ly the  remainder  were  to  be  broken. 

We  think  this  evidence  must  have  caused 
the  Jury  to  question  very  serlonsly  whether  a 
careful  examination  had  been  made  the 
inspector,  Lepper,  on  the  night  of  January 
11, 189^  three  days  before  tibe  ccdlapse  of  the 
engine.  It  was  the  province  ot  the  Jury  to 
vralgh  the  conflicting  evidence,  and  If  they 
were  at  opinion,  after  comddering  all  the 
evidence,  that  Lepper  had  not,  In  ftct,  made 
such  careful  examination,  but  that  seven  or 
eight  of  the  stay  bolts  had  been  broken  for 
some  time,  when  his  report  showed  them  to 
be  sound,  we  cannot  disturb  their  finding. 
Js!pper  himself  does  not  remembor  making 
this  biBpectlon,  but  goes  by  hla  report  If 
be  actually  sounded  each  bolt  In  the  Inspec- 
tion made  that  night,  It  would  se«n  that  he 
must  have  discovered  at  least  some  of  the 
broken  bolts;  but  bis  report  shows  them  all 
unbnften.  About  a  month  after  the  disast^ 
the  compaiv  had  Lepper  examined  as  to  his 
ability  to  detect  broken  stay  boLta  by  the 
hammer  test  nnd  he  found  them  alL  He 
could,  consequently,  hardly  have  missed  all 
had  he  made  a  careful  lnq)ectlon  Just  a 
month  previon.  Tlie  Jury  not  only  found  a 
genraal  verdict  for  aiqidlee,  but  th^  found 
specially  that,  at  Qie  lni[Q>ection  made  <m 
January  11,  1804,  the  fire  box  and  the  st^ 
bolts  were  not  found  to  be  sound  or  In  good 
condition.  We  think  the  record  shows  com- 
petent and  sufficient  evidence  to  support  the 
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finding  so  made.  In  a  late  Michigan  case 
(Woods  T.  Railway  Co.,  66  N.  W.  328)  there 
was,  as  In  this  case,  evidence  that  a  number 
of  broken  stay  bolts  were  worn  smooth,  that 
the  process  of  wearing  smooth  requires  some 
time,  that  by  the  hammer  test  80  per  cent 
of  all  broken  bolts  could  be  discovered,  and 
that  the  bolts  break  gradually.  The  court 
held  that,  from  this  evidence,  the  jury  might 
find  that,  in  an  Inspection  made  by  the  ham- 
mer test  14  days  before  the  accident,  the 
company  was  negligent  The  court  also  held 
that  a  person  who  had  been  a  locomotive 
engineer  for  14  years,  who  had  known  stay 
bolts  to  break,  and  seen  them  taken  off,  and 
who  had  been  In  machine  shops  a  good  deal, 
might  testify  as  to  whether  broken  stay  bolts 
which  he  bad  examined  were  recently  broken 
or  not  As  to  the  conflict  of  evidence  In  that 
case,  which  is  similar  to  the  conflict  In  the 
case  at  bar,  the  court  there  said:  "We  think. 
In  view  of  tills  testimony,  and  the  testimony 
which  tended  to  show  that  a  large  number  of 
the  stay  bolts  were  broken  a  sutflclent  leaigth 
of  time  before  the  Injuiy  so  that  their  ends 
had  become  worn  smooth,  and  that  the  pro- 
cess of  wearing  them  smooth  must  have  been 
very  slow,  according  to  any  theory,  and  In 
view  of  the  fact  that  the  testimony  shows 
that  these  lioltB  break  gradually,  It  became 
a  question  for  the  Jury  whether  the  witnesses 
Hunter  and  Kelly  made  a  proper  hammer 
test  at  the  time  staied.  If  their  testimony 
could  not  be  disputed  in  the  manner  adopted 
In  this  case,  It  follows  that,  however  Incredi- 
ble the  surronndlngs  may  make  their  testi- 
mony that  they  performed  their  full  duty, 
their  testimony  must  be  ao^pted  as  true." 
See,  also,  Fuller  t.  Jewett,  80  N.  T.  46; 
Railway  Go.  t.  Snyder,  140  Ind.  647,  89  M. 
E.  912. 

At  the  test  made  of  appellant's  Inspectors, 
In  Pebruaiy  after  the  accident,  Mr.  Lepper, 
the  night  inspector,  was  found  to  have  made 
a  perfect  Inspection,  having  then,  by  the 
hammer  test,  discovered  all  the  broken  bolts 
in  the  engine  examined.  At  the  same  Fet>- 
ruary  inspection,  the  day  inspector  discov- 
ered all  but  one  of  the  broken  bolts  In  an 
engine  then  examined  by  him;  and  he  was 
therefore  said  to  have  proved  himself  a  fatrly 
good  Inspector.  In  the  Michigan  case  cited, 
It  was  shown  that,  In  a  reasonably  careful 
inspection,  "90  per  cent.,  at  least,  of  the 
broken  stay  bolts  would  be  discovered  by  the 
hammer  Inspection."  There  was,  In  the  case 
at  bar,  competent  evidence  given  from  which 
It  might  be  concluded  that,  at  the  time  wlien 
the  inspection  was  made  of  engine  3S3,  seven 
or  eight  stay  bolts  were  actually  broken.  The 
evidence  also  authorized  the  conclusion  that, 
had  a  reasonably  careful  test  been  then  made, 
almost  all  of  the  broken  bolts— according  to 
the  Michigan  case,  90  per  cent,  of  them— 
would  then  have  been  discovered.  The  in- 
spector, however,  reported  none  then  broken. 
The  Jury  were,  therefore,  Justified  la  finding 
that  a  leasonablr  careful  Inspection  had  not 


been  made  on  the  night  of  January  11,  18^ 
If  the  evidence  given  the  report  alone 
should  control,  then  It  would,  f(dlow  that,  no 
matter  how  inefficient  an  examination  had 
been  made,  yet  this  report  could  not  bo  con- 
tradicted, but  It  must  be  taken  for  granted 
thait  an  Inspection  by  the  hammer  having 
been  shown,  the  Inference  would  follow  tliat  a 
reasonably  careful  Inspection  had  been  made. 
This  cannot  be  the  law.  The  Jury,  therefore, 
having  weighed  the  evidence,  and  there  be- 
ing competent  and  sufficient  evidence  to  sus- 
taln  thetr  verdict  we  cannot  disturb  It  Jud^ 
ment  affirmed. 

MONKS,  took  no  part  In  the  decision  oC 
this  casft 


(146  Ind.  S«S) 

HARRIS  et  al.  t.  UNITED  STATES  SAT. 

FUND  A.  INV.  CO. 
(Supreme  Court  of  Indiana.    Nov.  24,  1896.) 
Appoihtmbnt  of  Special  Jddob  —  Adxiliabt 

PkOOKBDIKSS — UbCBITBR — BUFFIOIBKCT  OF  Ps- 

TiTioN— Right  of  Dbbtok  to  Exbhptiom. 

1.  In  a  suit  by  a  corporation  to  foreclose  m 
mortgafre,  the  judfre,  heiae  interested,  appointed 
the  judge  of  aaother  circuit  as  special  judge. 
After  decree,  the  plaintiff  filed  a  petition  for  the 
appointment  ot  a  receiver  to  take  charge  of  the 
property  Included  In  Buch  decree.  Bdd,  that 
such  petition  was,  In  effect,  a  new  suit  for  the 
trial  of  which  the  Judge  was  authorized  to  ap- 
point a  new  special  judge,  though  the  Anrt  ap- 
pointment had  not  been  revoked. 

2.  After  a  decree  of  forecloBure,  the  plain- 
tiff filed  a  petition,  alleging  that  tiie  property 
was  InBoffieient  to  pay  Uie  debt;  that  the  d^ 
fendant  was  Insolvent,  and  did  not  occapy  the 
premises;  that  the  insurance  would  soon  ex- 
pire; and  that  taxes  would  become  due;  and 
asked  the  appointment  of  a  receiver  to  take 
charge  of  the  property,  collect  the  rents,  etc., 
and  pay  the  necessary  expenses.  Hdd,  that  the 
petition  was  sufficient  as  a  petition  for  a  re- 
ceiver. 

8.  There  was  no  error  In  the  refuBal  of  the 
court  to  determine  the  defendant's  right  to  ex> 
emotion  In  the  property  on  the  heariof  of  the 
petition  for  a  receiver. 

Appeal  from  circuit  court,  Hendricks  coni^ 
ty;  Thad.  S.  Adams,  Spedal  Judge. 

Petition  by  the  United  States  Savings  Fund 
&  Investment  Company  for  the  appointment 
of  a  receiver  of  the  rents,  etc.,  of  lands  ot 
John  W.  Harris  and  others,  supplementaxj 
to  proceedings  for  the  foreclosure  of  a  morth 
gage.  From  an  order  appointing  a  receiver) 
defendants  appeal  Affirmed. 

Cbas.  Foley,  for  appellants.  Hogate  ft  CSaric 
and  Gofer  &  lladley,  for  apt>ellee. 

HACKNET,  J.  The  appellee,  the  United 
States  Savings  Fund  &  Investment  Com- 
pany, obtained  a  personal  Judgment  against 
the  api>eUant  John  W.  Harris,  and  the  fore* 
closure  of  a  real-estate  mortgage  against  him 
and  his  wife,  Lottie  B.  Harris,  who  Is  also 
an  appellant  herein.  Because  the  regular 
Judge  of  the  lower  court  was  Interested  in 
the  appellee  company,  he  appointed  the  Judge 
of  another  circuit  to  preside  In  said  cause 
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aa  special  Judge.  After  the  judgment  and 
decree  above  mentioned  were  Avij  entered 
and  signed  by  said  qteclal  Jndg^  but  dur- 
ing the  same  term  of  court,  the  appellee  filed 
a  petition  against  the  appellants  for  the  ap- 
p<^ntment  of  a  receiver  to  take  charge  of  the 
property  included  In  said  decree.  0pon  the 
return  day  of  the  summons  Issued  upon  said 
petition,  to  wit,  17  days  after  the  enti7  of 
said  judgment  and  decree,  the  regular  Judge 
of  said  court,  by  reason  of  his  interest  afore- 
said, appointed  a  member  of  the  bar  of  said 
court  to  hear  the  proceedings  upon  said  peti- 
tion. The  petition  set  up  the  Judgment  and 
decree  above  mentioned,  and  alleged  that 
the  property  was  not  of  sufficient  value  by 
the  sum  of  $fiOO  to  discbarge  sajd  decree; 
that  John  W.  Harris  was  Insolvent;  that 
mipellants  owned  the  property  aa  tenants  by 
entirety,  but  did  not  occupy  the  same;  that 
insurance  on  the  building  woold  soon  expire; 
that  appellee  had  been  and  would  be  re- 
Quired  to.  pay  the  taxes  upon  said  property; 
and  that  Its  rental  value  was  from  eight  to 
twelve  dollars  per  month.  The  prayer  asked 
that  a  receiver  "apply  the  Income,  rents,  and 
profits  from  said  real  estate  as  the  court 
shall  direct,  and  as  equity  demands."  By 
way  of  answer  in  abatement,  the  appellants 
pleaded  the  said  first  appointment  of  a  spe- 
cial Judge  in  the  original  suit;  that  he  had 
presided  as  above  stated;  and  that  his  ap- 
pointment had  never  been  revoked  or  set 
aside,  and  that  he  had  not  declined  to  act 
further,  but  that  no  efllort  had  been  made  to 
procure  his  further  attendance;  that  they 
had  oldected  to  the-appolntment  of  said  sec- 
ond fecial  Judges  and  that,  1^  reason  of 
said  facts,  be  was  not  authorized  to  preside 
In  the  hearing  of  sold  petition.  To  this  an- 
swer the  court  snstalned  the  appellee's  de- 
murrer, and  thereupon  the  appellants  of- 
fered to  consent  to  the  appointment  of  a  re- 
cover, upon  the  condition  that  the  net  pro* 
ceeds  of  the  rentals,  after  paying  costs  of 
receivership,  taxes,  insura<tce,  and  mainte- 
nance of  property,  be  paid  to  them.  This 
offer  was  declined  by  the  appellee,  and  the 
appellant  John  W.  Harris  answered,  further 
admitting  the  allegations  of  the  petition,  al- 
leging facts  disclosing  that  he  was  a  resident 
householder  of  the  state,  and  entitled  to  ex- 
empt property  from  execution;  that  he  had 
only  his  Interest  In  the  real  estate  in  ques- 
tion, and  the  rentals  thereof;  and  he  claimed 
said  rentals  as  exempt  from  execution,  and 
denied  tiie  right  to  a  receiver  therefor.  To 
this  answer  the  court  sustained  the  appel- 
lee's demurrer.  The  appellant  John  W.  Har- 
ris declined  to  plead  further.  Lottie.  B.  Har^ 
rls  answered,  further,  in  general  denial,  and, 
upon  a  hearing  by  the  court,  a  receiver  was 
appointed.  At  this  p<dnt  in  theproceedln|^ 
the  aK>cllants  moved  the  court  to  order  said 
receiver  to  distribute  the  net  proceeds,  after 
paying  costo,  ete.,  to  them,  which  motion  was 
ovwmled,  and  the  court  tiiereupon  ordered 
the  receiver  to  preserve  the  proper^,  pay 


taxes,  and  insurance,  and  to  abide  the  fur^ 
ther  order  of  tire  court  Tbe  sufficiency  of 
tiie  petition,  the  jurisdiction  of  said  second 
special  Jndg^  and  the  right  of  John  W.  Har- 
ris to  an  exemption  of  said  rentals,  are  the 
questions  argued  In  this  court. 

The  court  thxongh  Its  regular  judge,  not- 
withstanding the  change  of  venue  or  change 
firom  such  regular  Judge,  possessed  Jurlsdlc- 
:  tion  to  name  the  )q>ecial  Judge  who  should 
hear  and  determine  the  cause,  or  any  part 
tiiereof  undisposed  of.  Stinscm  v.  State,  83 
Ind.  124;  Glenn  v.  State,  40  Ind.  368;  Hutte 
V.  Hutts,  61  Ind.  OSL  The  proceeding  tor 
the  appointment  of  a  receiver  was  auxiliary 
to  the  original  nae,  and  prc^erly  followed 
the  final  Judgm«tt  and  decree.  Railway  Oo. 
V.  St  Glair  and.  Sup.)  42  N.  a  225.  The 
first  spedal  Judge,  during  his  sitting,  was  not 
required  by  any  issue  then  formed  to  pass 
upon  the  question  of  appointing  a  receivw. 
The  ifetition  for  such  receiver,  although  In 
aid  of  the  deoree  originally  rendered,  waS 
a  new  Invocation  of  the  equity  powers  of  the 
court  and  was  an  appeal  to  the  court  rather 
than  to  its  Judge,  or  to  the  special  Judge  who 
presided  In  the  original  suit  The  right  to 
put  that  Jurisdiction  Into  exercise  did  not 
depend  upon  the  will  or  pleaaurfe  of  the  q;>e- 
dal  Judge,  but  rested  wUh  the  court  whose 
regular  Judge  was  disqualified  from  acting, 
all  but  to  appoint  a  special  Judge.  The  first 
special  Judge  reached  a  deBnlte  condurion, 
and  exercised  the  Jurisdiction  he  was  called 
upon  to  ratrataln.  The  asvUcation  tvr  a 
receiver  was  as  distinct  trma  the  <H^nal 
proceeding,  in  calling  for  the  action  of  the 
regular  Judge  in  selecting  a  judge  to  hear  It 
aa  if  the  original  proceeding  had  been  pure- 
ly legal,  instead  of  equitable,  and  the  new 
proceeding  had  required  the  exercfse  of  an- 
other Jurisdiction.  We  have  no  doubt  that 
the  special  Judge  so  appointed  to  hear  the 
application  for  a  receiver  had  Jurisdiction, 
and  that  the  demurrra  to  the  plea  in  abate- 
ment was  properly  sustained. 

We  think  there  can  be  no  question  of  the 
sufficiency  of  the  petition  to  support  the  ap- 
pointment of  a  receiver.  From  Its  allega- 
tions It  appeared  that  the  propOTty  was  In- 
adeqaate  to  secure  the  debt;  that  the  debtor 
was  Insolvent;  that  the  mortgagors  did  not 
occupy  the  property;  that  the  security  was 
in  peril  from  the  lapse  of  insurance  and  the 
maturity  of  taxes.  This  is  sufficient  Rev. 
St  1894, 1 1230  (Rev.  St  18S1, 1 1222);  Favoz^ 
Ite  V.  Deardorff,  84  Ind.  B55;  Connelly  v. 
Dickson,  76  Ind.  440;  Storm  v.  Ermantront 
89  Ind.  214;  Main  v.  Glnthert  92  Ind.  180; 
Hursh  V.  Hursh,  99  Ind.  500;  Uerritt  v.  Olb- 
Bon,  129  Ind.  156, 27  N.  B.  136. 

That  the  appellants,  or  either  tIC  them, 
may  have  been  entitled  to  ap  exemption, 
cannot  be  considered  with  reference  to  tiie 
sufficiency  ot  the  petition,  as  no  facts  appear 
therein  from  which  the  privilege  will  be 
deemed  to  have  been  claimed  by  them.  The 
answer  setting  up  the  claim  of  the  appeir 
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lant  JohD  W.  Harris  to  an  exemptloD,  and 
his  duty  to  Interpose  the  claim  In  the  pro- 
ceeding for  the  appointment  of  a  receiver, 
are  sought  to  be  maintained  npon  the  au- 
thority of  Storm  T.  Ermantrout,  supra. 
There  the  petition  raised  affirmatively  the 
Issue,  and  upon  It  the  court  adjudged  that 
the 'rentals  were  subject  to  the  payment  of 
the  mortgage  debt  It  was  held  that  the 
debtor  conid  not,  in  the  face  of  that  adjudi- 
cation, obtain  another  hearing  as  to  the  lia- 
bility of  the  rentals  to  so  pay  the  debt  The 
inference  from  the  language  of  the  learned 
Judge  who  wrote  that  opinion  is  that,  If  the 
question  had  not  been  put  at  rest  by  the 
adjudication,  the  right  to  an  exemption,  If 
such  right  existed,  might  thereafter  be  as- 
serted. Here  the  itetltion  sought  no  such 
decision,  and  the  order,  as  we  have  shown, 
Included  only  the  direction  to  apply  rentals 
to  Insurance  and  taxes,  and  to  retain  the  bal- 
ance subject  to  the  future  order  of  the  Vwurt 
That  this  was  a  proper  order  Is  conceded, 
upon  the  theory  of  the  offer  of  the  appel- 
lants  to  permit  a  receiver  to  be  appointed, 
and  upon  the  discussion  of  their  counsel  in 
this  court  with  reference  to  that  offer.  At 
any  rate,  the  order  did  not  preclude  the  a.'p- 
pellants  upon  the  question  of  an  exemption, 
but  left  that  question  open  for  disposition 
npon  the  distribution  of  the  fund.  If  any  shall 
remain.  As  to  whether  the  right  of  ex- 
emption exists  In  favor  of  John  W.  Harris 
we  offer  no  opinion.  We  find  no  error  in  the 
Judgment  of  the  circuit  court,  and  the  same 
ia  affirmed. 


(Ul  iDd.  108) 

STABNES  et  aL  V.  ALLEN.  * 

(Bopreme  Court  of  Indiana.    Nov.  24,  1890.) 

Qniinxa  Titlb  —  StrFPioiBNor  or  Evidbnob  — 

PB40TIC8  —  iMTRODUCnOS  OF  BtIDBSCB  —  AD- 
MiaatBILITT  or  EvIDBKCB  —  UlIAOKlKJVrLEDOSD 
MORTQAOB  —  AdTBBSB  POSSBSBIOS  —  APPBAI.  — 

SorriciBifCT  or  Rbookd. 

1.  la  an  action  to  qolet  title,  it  appeared 
that  plaiDtifiTa  father  bad  negotiated  for  the 
land,  and  bad  received  a  deed,  which,  by  reason 
of  defects,  was  not  recorded,  and  was  after- 
wards lost;  that  he  had  entered  upon  and  im- 
proved the  land.  occnpyinK  it  for  six  years,  ap 
to  the  time  of  hU  death.  The  plaintiff  claimed 
that  the  deed  named  him  as  grantee,  and  some 
of  the  grantors  testified  thst  auch  was  the  case. 
Others  of  the  grantors  teatlfled  tliat  the  father 
and  stepmother  of  the  plaintiff  were  named  as 
the  grantees.  It  appeared  that  plaintiff  bad 
tried  to  negotiate  a  purchase  of  the  land,  but  his 
father  had  taken  up  the  negotiations,  with  the 
idea  of  taming  in  certain  labor  and  property  as 
part  of  the  purchase  price.  Held  that,  as  the 
evidence  was  confiictmg,  a  finding  that  plain- 
tiff was  the  grantee  in  the  first  aeed  win  not 
be  disturbed. 

2.  The  evidence  tending  to  show  that  plain- 
tiff was  the  grantee  In  the  first  deed  cannot  be 
disregarded  on  the  ground  that  it  was  admitted 
out  of  the  regular  order,  in  the  absence  of  any 
objections  made  at  the  time. 

8.  In  view  of  the  fact  that  there  was  evidence 
that  the  plaintiff  tvas  named  as  grantee  in  the 
lost  deed,  a  aubscqnent  deed  made  by  the 
gtantors  to  the  plaintiff  could  not  be  excinded 
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from  evidence  on  the  ground  that  it  was  void, 
as  a  deed  of  land  in  the  adverse  possession  of 
another. 

4.  Under  Bev.  St  1894,  I  3372  (Rev.  Bt  1881. 
{  2952),  providing  that,  unless  a  certificate  of 
aclcQOwledgment  to  j,  conveyance  of  land  is  re- 
corded with  the  convenance,  neither  the  record 
of  the  conveyance,  nor  any  transcript  thereof, 
can  be  received  In  evidence,  a  certified  ooi^  of 
the  record  of  an  onackDowIedged  mortgage  la 
not  admissible  in  evidence. 

5.  In  an  action  to  quiet  title  to  lands  former- 
in  the  possession  of  plaintiff's  father,  which 

e  plaintiff  claimed  nnder  a  lost  and  unrecord- 
ed deed,  it  was  error  to  permit  plaintiff  to  show 
that  on  the  night  of  the  death  of  plaintiff's  fa- 
ther, defendant  had  been  seen  taking  certain 
papers,  which  looked  like  deeds  and  mortgages, 
out  of  a  drawer  in  the  table  in  the  room  occu- 
pied by  plaintiff's  father,  In  the  absence  of  any- 
thing tending  to  show  ^at  ttw  deed  nnder  wfaldl 
plaintiff  claimed  was  among  soch  papers. 

0.  The  record  on  anpeai  showed  that  the  tran- 
script of  the  evidence  had  been  filed  intheclerk's 
office  January  2&th;  that  on  the  same  day  the 
bill  of  exceptions  had  been  filed,  containing  what 

Surported  to  be  a  transcript  of  the  evidence, 
'he  clerk's  certificate  of  the  record  stated  that 
it  was  a  foil,  true,  and  correct  copy  of  the  records 
and  judgment  in  the  cause,  aa  tne  same  appear^ 
ed  of  record  In  his  office.  Held  that  as  the  rec- 
ord wss  sufficient  to  brin^  the  evidence  before 
the  court  It  was  immaterial  whether  the  tran- 
script was  filed  in  the  clerk's  office  before  be* 
ing  Incorporated  in  the  bill  of  exceptions  or  not 

Appeal  from  clrcnlt  court,  Morgan  coanty; 
Qeorge  W.  Ombba,  Judge. 

Action  to  qnlet  title,  brought  by  Elisha  If. 
Allen  against  Mary  M.  Stames  and  another. 
There  was  Judgment  for  plaintiff,  and  de- 
fendants appeal  Beversed. 

John  R.  East  Robert  G.  Miller,  and  Oscar 
Matthews,  for  appellants.  Willis  HIckam 
and  Duncan  Si  Batman,  tar  appellee^ 

McCABE,  J.  The  appellee,  Elisha  M.  Al- 
len, sued  the  appellknts,  Mary  M.  Stamea 
and  ZIbeon  Starnea,  In  the  Monroe  drcnit 
court  to  recover  possession  of  130  acres  of 
land  situate  In  Monroe  county;  and.  In  an- 
other paragraph,  he  sought  to  quiet  his  al- 
leged title  therein  against  the  defendants.  In 
each  paragraph  be  alleged  that  he  was  tbe 
owner  In  fee  simple.  The  Issues  formed  by 
an  answer  of  general  denial  were  tried  in  the 
Monroe  circuit  court  resulting  In  a  verdict 
and  Judgment  for  the  defendants  (the  appel- 
lants). The  plaintiff  was  awarded  a  new  trial 
as  of  right  nnder  the  statute,  and  the  venue 
of  the  cause  was  changed  to  Owen  county, 
and  afterwards  from  Owen  to  Morgan  coun- 
ty, where  another  trial  of  the  Issues  resulted 
in  a  verdict  In  favor  of  tbe  plaintiff,  who  had 
Judgment  on  tbe  verdict  over  defendants*  mo- 
tion for  a  new  trial  for  cause  alleged.  Tbe 
Insnfflclency  of  each  paragraph  of  the  com- 
plaint and  the  action  of  tbe  court  In  overrul- 
ing appellants'  motion  for  a  new  trial,  are 
assigned  for  error.  The  error  assigned  on  the 
insufficiency  of  the  complaint  la  expressly 
waived  by  the  appdlanta*  counsel  in  one  o£ 
their  briefs.  Therefore  the  only  taxor  to  De 
considered  on  this  appeal  Is  that  assigned  on 
the  ruling  denying  a  new  trIaL 

The  first  ground  nrged  In  miivmt  of  the 
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motion  for  a  new  trial  ts  that  the  evidence 
Is  not  sufflclent  to  support  the  Terdlct.  And 
specially  it  ts  urged  that  the  complaint  de- 
clared  upon  a  l^al  title,  and.  at  t>e8t,  plaintiff 
only  proved  an  equItaUe  title.  It  appears 
from  the  undisputed  evidence  that  on  March 
26,  1888,  there  lived  In  Monroe  county  one 
David  Allen  and  Mary  M.  Allen  (now  Mary 
M.  Stames),  who  were  husband  and  wife. 
At  that  time,  David  owned  a  form  of  600 
aires,  upon  which  they  were  then  living,  call- 
ed the  "Home  Farm,"  and  a  farm  of  296 
acres,  known  as  the  "Pitts  Farm,"  and  an- 
otho'  of  86  acres,  known  as  the  "CofCey 
F^rm."  His  wife  owned  a  farm  of  112  acres, 
known  as  tiie  "James  'Place,"  and  another  of 
80  acres,  known  as  the  "Obpenhaver  lAud." 
Mary  was  a  subsequent  wife.  David  was 
then  66  years  old,  and  hopelessly  In  debt, 
there  being  mor^ages  on  his  real  estate 
amounting  to  fl3,000.  HIa  personal  property 
had  been  sold  on  execution,  and  tb&ce  were 
still  hanglag  over  him  unpaid  judgments  to 
the  amount  of  several  thousand  dollars.  On 
that  day  he  purchased  of  the  heirs  of  George 
B.  Moore  tiie  130  acres  of  land  now  In  con- 
troversy, known  as  the  "Moore  Farm,"  for 
915,000.  Five  hundred  dollars  were  paid  down, 
and  notes  were  executed  for  the  b^&nce  of  fbe 
purchase  money  to  the  different  ones  of  the 
Moore  hebs,  accordli^  to  the  rrapective  In- 
terests of  the  different  heirs,  and  such  notes 
were  signed  by  David  Allen  and  Macy  M. 
Anen.  The  oral  evidence  tends  to  show  that 
at  the  time  of  the  purchase  said  David  and 
Mary  M.  executed  to  the  Moore  heirs  a  mort- 
gage on  said  farm  to  secure  the  payment  of 
siUd  notes.  The  mortgage  seems  to  have  been 
lost,  the  deed  conveying  the  farm  by  the 
Moore  heirs  seems  to  have  been  taken  to  the 
recorder's  office  at  Bloomlngton  for  record, 
but  by  whom  It  was  taken  the  evidence  Is  not 
agreed.  The  deed  was  found  to  be  defective 
In  its  description  of  a  part  of  the  land,  and, 
on  the  advice  of  the  recorder,  it  was  not  re- 
corded; but  he  vrrote  out  another  deed  to  be 
executed  In  Its  stead  by  the  Moore  heirs. 
David  and  Mary  went  Into  possession  of  the 
farm  at  once,  but  failed  to  have  the  new 
deed  executed,  or  the  old  one  corrected  and 
recorded.  They  made  lasting  and  viUuable 
Improvements  on  the  farm,— to  the  house  at  a 
cost  of  ¥400,  a  new  barn  at  a  cost  of  fSOO. 
and  crib  and  granary  worth  $250,— a  part  of 
the  material  coming  from  Mary's  other  lands. 
They  builded  fauces,  grubbed  the  brush,  and 
filled  washed  places  on  Hie  land,  and  paid  off 
the  notes  when  they  fen  dpe.  These  notes 
were  partlaUy  paid  with  money  derived  from 
proceeds  from  Mary's  other  lands.  They 
moved  Into  the  house  on  the  Moore  farm  aft- 
er it  was  Improved.  They  ciUtivated  the 
land,  and  took  all  the  crops,  and  appropriat- 
ed the  same  to  th^  use  and  benefit,  from  the 
time  of  the  purchase  until  David's  death, 
which  occurred  Jnne  5, 1894.  And  his  widow, 
Mary  M..  married  her  co-defendant,  Zlbeon 
Stames,  i  hired  man  living  In  the  family,  in 


December  following.  The  plaintiff,  GUsha 
M.  Allen.  Is  a  son  of  said  David  by  a  former 
marriage,  and  was  married  and  living  ainrt . 
from  his  father  at  the  time  of  the  purchase 
of  the  Moore  farm,  and  all  the  time  it  was 
occupied  by  David  and  Mary.  Said  plaintiff 
claims  that  In  the  original  deed  containing  the 
defective  descr^on  he  was  named  as  the 
sole  grantee,  though  he  admits  he  never  saw 
it,  and  that  It  was  never  delivered  to  him. 
The  defendants  claimed  that  the  original  deed 
named  David  and  Mary  M.  Allen,  his  wife,  as 
Joint  grantees,  and  the  evidence  on  behalf  of 
the  defendants  strongly  tends  to  prove  that 
to  be  the  fact,  but  that  evidence  was  con- 
tradicted by  evidence  on  behalf  of  the  plain* 
tiff.  The  person  who  negotiated  the  sale  of 
the  land  for  the  Moore  hdrs  (one  McHenry, 
husband  of  one  of  the  heirs)  was  dead.  And 
the  living  Moore  heirs,  who  had  signed  the 
deed  and  testified  in  the  case  as  vrltnesses, 
differed  In  their  recollection  aa  to  whether 
David  and  Mary  M.  Allen  were  named  In 
the  deed  as  grantees,  or  EUsha  M.  Allen  was 
named  therein  as  such  grantee.  Some  had 
it  one  way.  and  some  the  otiier.  The  turning 
p^t  to  tiie  case  must  be,  who  was  the  gran- 
tee named  to  that  deed?  Philntlff  dalmsthat 
he  had  been  on  a  trade  for  the  land  before  his 
father  was,  and  tiiat  his  father  requested 
falm  to  allow  the  father  to  trade  for  the  flrnn, 
OS  he  could  put  to  a  lot  of  sawing  and  bay 
on  the  purchase  price,  and  thus  save  some 
money,  and  they  could  settle  the  matter  be- 
tween themselves.  The  evidence  tends  to 
show  the  presmce  of  EUsha  M.  on  one  of  the 
settlements  of  purchase  money,  and  that  he 
paid  some  money  on  the  purchase-money 
notes  at  that  time;  his  father,  David  Allen, 
also  being  present.  The  purchase-money 
notes  were  all  surrendered  to  David,  when 
paid  off,  and  they  were  produced  on  the  trlaL 
David  paid  all  the  taxes  during  the  six  years 
he  occupied  the  land,  and  the  receipts  were 
put  In  evidence.  During  the  six  years  that 
David  and  Mary  occupied  the  land,  up  to  just 
a  short  time  before  David's  death,  EUsha  M. 
made  no  claim  to  the  ownership  .of  the  land. 
When  David  was  in  his  last  sickness,  tai  the 
month  of  March,  1891,  Bllaha  M.  Allen  pro- 
cured a  new  deed  to  be  drawn  up,  which  was 
duly  signed  and  acknowledged  by  the  Moore 
heirs,  purporting  to  convey  said  farm  to  said 
EUsha  M.  AUen.  This  deed,  It  was  claimed, 
was  made  as  a  mere  correction  of  the  orig- 
inal or  first  deed,  whereto  there  was  a  de- 
fective description.  This  deed  was  intro- 
duced to  evidence. 

The  platotlfTs  evidence  In  chief  Is  wholly 
silent  aa  to  who  the  grantee  named  in  the 
first  deed  was,  and  hence  It  Is  contended  by 
the  appellants  that  the  evidetice  Is  not  suffi- 
cient to  snpport  the  verdict  This  contention 
Is  predicated  on  the  Idea  that  if  the  Moore 
heirs  had  already  conveyed  fhelr  title  in  the 
first  deed,  even  though  there  was  some  defect 
in  the  description.  It  was  tocumboit  on  the 
I^lntlff  to  show  who  the  grantee  in  the  first 
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deed  was.  because,  If  It  were  a  different  per- 
son than  the  one  named  In  tbe  amendatory 
deed,  then  the  latter  conveyed  no  title;  and 
the  further  Idea  that  the  second  deed  while 
David  and  Mary  were  In  adverse  possession, 
claiming  to  be  the  owners,  would  be  void  as 
to  them.  But  as  to  the  latter  contention  It  Is 
sufficient  to  say  that  while  the  evidence 
strongly  tends  to  show  that  David  and  Mary 
were  named  In  the  first  deed  as  the  Joint  gran- 
tees, and  were  claiming  to  own  under  such 
deed  adversely  to  all  the  world,  yet  there  is 
evidence  sufficient,  if  uncontradicted  and 
standing  alone,  to  prove  that  David  had  pur- 
chased the  land  for  his  son,  Elisba  M.,  and 
was  occupying  it  subject  to  him.  And  If  the 
evidence  tending  to  prove  that  the  first  deed 
named  Elisba  M.  as  grantee  Is  believed,  as 
tbe  jury  had  a  right  to  believe  It,  then  the 
last  deed  could  not  be  void  for  being  made  by 
one  out  of  possesston  to  another,  while  tbe 
land  was  la  tbe  adverse  possession  of  a  third 
party.  Under  sucb  clrcomstances,  the  pos- 
session of  David  and  Mary  M.  would  not  be 
adverse. 

As  to  the  other  contoitlon,  the  plaintiff's  ev- 
idence In  rebuttal  was  amp^  sufficient,  stand- 
ing alone  and  uncontradicted,  to  establish  that 
the  plaintiff  was  named  In  the  first  deed  as 
the  sole  grantee.  And  that  Is  the  way  we 
must  consider  the  evidence,  as  we  cannot 
weigh  It.  Wc  must  determine  whether  the 
evidence  In  support  of  a  proposition  or  fact, 
standing  alone  and  uncontradicted,.  Is  legally 
sufficient  to  establish  that  fact  We  do  not 
mean  to  intimate  that  the  evidence  tending  to 
prove  ttiat  the  plaintiff  was  named  In  tbe 
first  deed  as  grantee  was  not  evidence  In  chief, 
and  was  rebutting  evidence.  It  seems  to  have 
been  admitted  without  any  question  aa  to  the 
order  of  Its  Introduction,  and  hence  we  are 
bound  to  consider  It.  If  the  first  deed  named 
tbe  plaintiff  as  grantee,  then  that  establtahed 
title  in  fee  simple  In  him,  especially  if  the 
second  deed  corrected  the  defect  in  the  de- 
scription In  the  first.  The  evidence  falls  to 
show  what  the  defect  Id  the  descrlptlou  In  the 
first  deed  was,  further  than  that  it  tailed  to 
Include  about  10  acres  of  the  land. 

The  next  reason  urged  for  a  new  trial  Is 
the  refusal  oi  the  trial  cou»^  to  admit  In  evi- 
dence a  certified  transcript  uum  the  mortgage 
record  by  the  recorder  of  Monroe  county.  This 
mortgage  bad  not  been  acknowledged,  though 
it  had  been  recorded.  It  had  no  right  to  be 
recorded,  and  the  statute  expressly  forbids  the 
record,  without  an  acknowledgment  or  a  certi- 
fied transcript  thereof,  to  be  admitted  In  evi- 
dence. Rev.  St.  18&4.  §  3372  (Rev.  St.  1881, 
$  2962);  Westerman  v.  Foster,  57  Ind.  40S. 
Counsel  seem  to  suppose  that  because  tbe 
mortgage  debt  bad  been  paid  off,  and  the  ob- 
ject of  the  proposed  evidence  was  not  to  estab- 
lish or  rely  on  tbe  contlnned  legal  force  of 
the  mortgage,  but  to  give  It  in  evidence  as  a 
circumstance  tending  to  show  that  the  first 
deed  must  have- named  tbe  mortgagors,  David 
and  Maiy  M.  Allen,  as  grantees,  made  it  Im- 


material whether  the  mortgage  was  acknowl- 
edged or  not.  That  is  true.  It  was  immate- 
rial, had  the  original  mortgage  been  offered 
in  evidence.  But  the  question  here  was,  not 
the  effect  of  the  mortgage  without  acknowl- 
edgment, but  the  question  was.  bow  can  tbe 
existence  and  contents  of  the  mortgage  be 
proven?  The  attempt  here  was  made  to  prove 
it  by  a  certified  transcript  from  an  unauthor- 
ized record.  The  statute  simply  authorizes  a 
duly-recorded  instrument,  or  certified  copy 
thereof,  to  be  used  In  evidence,  and  forbids  the 
use  of  such  record  or  copy  In  evidence  when 
recorded  without  acknowledgment.  Rev.  St. 
1894,  i  3372  (Rev.  St.  1881,  8  2952).  If  the 
original  mortgage  was  lost,  as  It  seema  to  have 
been,  secondary  evidence  of  its  contents  might 
have  been  Introduced.  There  was  no  offer  of 
such  secondary  evidence  of  its  contents.  Be- 
sides, there  was  oral  evidence  introduced  gen- 
erally by  the  defendants  to  the  effect  that  such 
a  mortgage  had  been  executed  by  David  and 
Mary  M.  Allen  to  the  Moore  heirs  to  secure 
tbe  payment  of  tbe  purchase-money  notes. 
There  was  no  errpT  in  excluding  the  certified 
copy  of  the  record  of  the  mortgage.  It  is  true, 
a  duly-proven  copy  would  have  been  more  ef- 
fective nnd^  the  chrcumstancea  than  mere  oral 
evidence  of  Its  contents. 

The  next  ground  of  the  motion  for  a  new 
trial  urged  la  the  act  of  the  court  hi  overruling 
the  defendants'  objection  to  certain  testimony 
of  the  witness  S.  J.  Johnson  on  behalf  of 
the  plaintiff.  The  only  answer  to  appel- 
lants' argument  In  support  of  this  objection 
which  appellee's  counsel  make  is  that  tbe  evi- 
dence la  not  In  tbe  record,  and  hence  this  ob- 
jection cannot  be  considered.  Tbe  ground  for 
this  contention  is,  as  appellee  claims,  that 
there  Is  no  showing  hi  the  transcript  th^t  the 
longhand  manuscript  of  the  evidence  was  fl^ed 
In  the  clerk's  office  before  It  was  incorporated 
in  tbe  bill  of  exceptions.  But  the  fact  is,  the 
clerk  certifies  in  the  transcript  that  such  long- 
hand manuscript  was  filed  in  his  office  by  the 
defendants  on  tbe  25th  day  of  January.  189C. 
And  In  another  place  in  ,the  transcript  tbe 
clerk  certifies  that  on  the  25th  day  of  Janu- 
ary, 1896,  tbe  defendants  filed  in  bis  office 
their  bill  of  exceptions,  containing  what  pur- 
ports to  be  the  longhand  manuscript  of  the 
evidence.  But  tbe  clerk's  final  certificate  to 
the  transcript  states  that:  "I  *  •  •  do 
hereby  certify  that  the  above  and  foregoing  is 
a  full,  true,  and  correct  copy  of  the  records 
and  judgment  of  the  court  In  the  above-enti- 
tled cause,  'as  the  same  appears  of  record  In 
my  office."  This  statement  is  binding  on  us 
until  the  contrary  appears,  and  the  contrary 
does  not  appear  And  according' to  that  state- 
ment the  longhand  manuscript  has  been  cop- 
led  Into  the  bill  and  tbe  transcript.  In  which 
case  It  Is  wholly  unimportant  whether  the 
longhand  manuscript  of  the  evidence  was  ffied 
in  the  clerk's  office  before  its  Incorporation  In 
tbe  bill  of  exceptions.  We  hold  that  the  evi- 
dence is  properly  In  the  record. 

After  the  loss  of  tbe  first  de^  had  been  ea- 
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tabUstaed,  and  the  plaintiff  was  engaged  In  In- 
trodndng  evidence  tending  to  prove  that  he 
was  named  In  It  aa  grantee,  It  had  been  proven 
that  the  witness  S.  J.  Johnson  was  at  the 
house  of  David  Allen,  engaged  In  painting  his 
honse,  and  boarding  with  him,  and  that  the 
defendant  Zlbeon  Stames  was  also  there  as 
a  hired  man,  boarding  In  the  family,  and  that 
•aid  David  was  then  on.  his  deathbed,  and 
that  he  died  at  about  11:20  o'clock  in  the 
night  It  had  also  been  shown  that  said  wit- 
ness, Johnson,  had  been  called  up  from  his 
bed  Just  as  the  old  man  died,  and  that  he 
came  into  the  room  where  he  had  died,  and 
that  among  others  present  was  the  defendant 
Zlbeon  Stames.  The  court  having  sustained 
an  objection  to  a  certain  question  to  said  wit- 
ness Johnson  as  to  search  for  papers  immedi- 
ately after  the  death  of  said  David,  thereupon 
counsel  for  plaintiff  stated  to  the  court,  in  the 
hearing  of  the  jury:  "We  propose  to  show  a 
search  of  drawers,  and  a  search  for  and  gath- 
ering up  of  papers,  and  to  show  what  they  did 
there.  The  very  deed  they  have  said  and 
proved  in  this  case  was  lost  was  In  the  Tery 
table  drawer  where  this  search  was  made  for 
papers,  and  carried  off  by  one  of  these  defend- 
anta  We  propose  to  show  that  this  drawer 
was  taken  oat,  and  the  papers  searched,  and 
that  papers  the  size  and  form  of  deeds  was 
taken  out  and  put  in  their  pockets."  There- 
upon  the  court  overruled  the  objection,  and 
the  defendants  excepted.  The  objection  was 
that  the  proposed  testimony  was  not  material 
to  any  Issue,  noless  the  plaintiff  proposed  to 
■how  that  the  lost  deed  was  among  the  papers 
about  which  they  propoeeA  to  Inquire,  llie 
witness  Johnson  then  answered  the  question  as 
ftdlows:  "I  was  sitting  within  three  or  four 
teet  of  the  stand  drawer.  He  [Zlbeon  Starnes] 
came  to  the  stand  drawers,  and  took  out  some 
■eveial  papers,— seemed  to  be  soiled  papers, 
—and  put  some  in  his  pockets,  and  a  little 
valise  there  was  In  the  wardrobe.  What  they 
were,  I  do  not  know.  *  *  *  Q.  What  time 
was  that?  A.  About  12  o'clock,— within  an 
hourafter  he  died.  *  *  •  Q.  What  form  were 
the  papers  in?  A  They  were  sorted  out  Dif- 
ferent forms.  Some  were  folded  and  some  were 
long.  They  seemed  to  be  In  different  shapes. 
Q.  How  were  the  papers  as  to  this  (indicat- 
ing)? A  They  seemed  to  be  about  that  length. 
Q.  That  is,  the  length  of  a  folded  deed  or 
mortgage?  A.  About  that  length.  Q.  How 
many  papers  did  be  take  out  and  put  in  his 
podiets?  A.  S,  6,  or  8.  He  seemed  to  be  In 
a  hurry,  sorting  them  out  Q.  Was  he  in  a 
hurry  about  U?  A.  Tea;  a  little  bit  of  a  hur 
ry.  Q.  Did  he  look  through  the  papers,  or 
did  be  stop  to  read  any  of  them?  A  He 
would  look  over  them.  Some  be  put  In  his  In- 
side po(&et  and  others  he  put  in  the  valise. 
Q.  What,  if  anything,  did  he  put  back  in  the 
drawer  when  he  was  done?  A.  I  think  he 
took  obont  an  there  wae  in  the  drawer.— Is  mj 


recollection.  There  was  quite  a  number  In  the 
drawer.  Q.  Was  there  any  other  stand  In  the 
room?  A  That  was  an  I  saw.  Q.  In  what 
room  was  this?  A.  In  the  room  In  which  Mr. 
Allen  died,— not  more  than  5  or  6  feet  from 
where  he  died."  There  was  no  attempt  to 
show  that  the  deed  In  question  was  among 
these  papers.  There  was  no  evidence  to  prove 
that  the  lost  deed  was  ever  In  the  drawer. 
The  whole  of  this  evidence  was  therefore 
wholly  Immaterial,  and  irrelevant  to  any  Issue 
In  the  case.  The  loss  of  thajdeed  had  already 
been  established  so  as  to  admit  secondary  ev- 
idence of  its  contents.  The  only  i>ossIble  rel- 
evancy the  testimony  could  have  had,  If  the 
missing  deed  had  been  shown  to  have  been 
among  the  abstracted  papers,  would  have  been 
the  Inference  that  It  contained  the  name  of 
the  plaintiff  as  grantee,  Instead  of  that  of  Da- 
vid Allen  and  Mary  Allen,  as  the  defendants 
claimed  It  did.  This  Inference  may  arise 
against  a  party  who  destroys  or  suppresses  ev- 
idence, name^,  that  such  evidence.  If  pro- 
duced, would  be  against  him.  Thompson  v. 
Thompson,  9  Ind.  323;  Doty  v.  State,  7  Blackf. 
427;  Doan  v.  State,  26  Ind.  495.  But  with- 
out any  evidence  whatever  that  the  lost  deed 
was  in  the  place  from  whence  the  abstracted 
papers  were  taken,  It  was  wholly  irrelevant 
The  admission  of  the  evidence  was  a  Judicial 
declaration  to  the  Jury  that  they  were  expected 
to  consider  that  Irrelevant  evidence,  and  roam 
at  large  In  their  Imagination  fn  giving  what- 
ever force  to  that  evidence  that  they  might 
imagine  proper.  And,  before  they  could  nae 
the  testimony  for  any  purpose  whatever,  they 
must  first  hifer  or  preeume  the  very  Cact  In  dis- 
pute, namely,  that  the  missing  deed  was  among 
the  abstracted  papers,  and  then  upon  that  they 
must  base  the  Inference  or  presumption  that 
the  deed  must  have  been  against  Zlbeon's 
wife,  or  he  would  not  have  suppressed  It 
Without  drawing  this  Inference  upon  an  Infer- 
esux,  the  Jury  could  not  use  or  consider  the 
evidence  at  all.  And  yet  Its  admission  was  a 
warrant  to  them  to  consider  It  in  that  way. 
In  view  of  the  strong  countervailing  evidence 
as  to  who  was  named  In  the  first  deed  as 
grantee,  this  evidence  may  have  had  a  veiy 
dama^ng  effect  on  the  defendants'  cause  be- 
fore the  Jury.  Though  it  proved  DQtblng  at 
all  against  the  defendants  legally,  and  was 
therefore  Irrelevant  and  Immaterial,  yet  such 
evidence  has  been  held  sufflcleot  to  reverse, 
because  It  mi^  have  had  a  potent  influence  in 
producing  the  verdict  especially  where,  as 
here,  there  Is  nothing  to  show  that  It  proved 
harmless.  Hessln  v.  Heck,  88  Ind.  449.  Be- 
sides, the  evidence  objected  to  had  a  tendency 
to  mislead  the  Jury,  and  for  that  reason  ought 
to  have  bem  rejected.  On*  v.  Miller,  98  Ind. 
436.  The  circuit  court  erred  In  overruling  the 
motion  for  a  new  trIaL  The  Judgment  la  re- 
Tcrsed,  with  Instmcttoni  to  grant  tibe  defend' 
ants  a  new  triaL 
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STALCOP  T.  STAm 
(Snpreme  Coart  of  Indiana.    Not.  24,  1806.) 
HoMioiDB— Etidbkcb— Harhtul  Ebror. 

1.  Where  it  does  not  appear  clearly  from  the 
erldence  that  the  appellaDt  in  a  crimiDal  case 
was  2uilt7  as  chanced,  the  court  must  scrutinize 
carefollr  the  erron  of  which  appeliant  com- 
plains, to  determine  whether  the7  are  of  such'a 
character  that  appellant  may  have  suffered  from 
them. 

2.  To  discredit  his  testimony,  defendant  in  a 
mnrder  case,  wfal  testifies  in  his  own  behalf, 
may  be  asked  on  ^vss-examination  if  a  certain 
occnrrecce  not  'connected  with  the  killing  had 
not  taken  place;  but  the  state  is  bonad  by  his 
answer,  and  cannot  impeach  him  as  to  this  col- 
lateral matter. 

3.  On  a  trial  for  murder,  defendant's  reputa- 
tion for  peace  and  quiet  can  be  shown  only  by 
proof  of  his  general  reputation. 

4.  On  a  tnal  for  murder,  where  defendant 
himself  is  the  only  witness  to  the  actual  en- 
counter, and  there  is  but  one  other  witness  to 
the  circumstances  leading  np  to  and  Immediate- 
ly folIowinK  i^  and  the  state  has  erroneously 
been  permitted  to  Impeach  defendant  as  to  a 
collateral  matter  while  on  the  stand  in  hia  own 
behalf,  it  was  prejudicial  error,  since  the  jury 
might  have  inferred  that,  if  bis  testimony  was 
false  as  to  an  immaterial  matter,  it  would  be 
BO  as  touching  his  connection  with  the  offense. 

5.  It  was  prejudicial  error  to  permit  the  state 
to  introduce  evidence  as  to  certain  praiseworthy 
actions  of  the  deceased,  whose  reputation  tot 
peace  and  quiet  could  be  shown  by  general  rep- 
utation only,  since,  if  the  jury  were  thus  im- 
pressed with  the  belief  that  the  deceased  was 
of  a  gentle  dispodtion,  they  might  look  upon  the 
act  of  defendant  m  taking  hia  life  as  the  more 
inezcnsabte. 

Appeal  from  criminal  conrt,  Marlon  coun- 
ty; Frank  McCray,  Judge. 

DaTld  Stalcup  was  convicted  of  mnrder  in 
the  second  degree,  and  appeals.  Rereraed. 

WlUord  Robertson,  for  aiqiellant.  Wm. 
A..  Ketcham,  Atty.  Qen.,  and  O.  B.  MatBon, 
for  the  SUte. 

HOWARD,  J.  The  appellant  was  oonvict- 
ed  of  .murder  In  the  second  degree,  and  sen- 
tenced to  Imprisonment  In  the  state's  prison 
during  life,  for  the  killing  of  George  Owens. 
It  IB  assigned  as  error  on  this  appeal  that 
the  court  overruled  appellant's  motion  for  a 
new  trial.  The  quarrel  whlcb  resulted  in 
the  death  of  George  Owens  occurred  on  May 
13,  1895,  in  a  drinking  place  known  as 
"Power's  Barrel  House,"  on  East  Washing- 
ton street,  Id  the  city  of  Indianapolis.  Both 
parties  were  colored  persons.  Excepting  ap- 
pellant himself,  the  only  witness  who  tes- 
tified to  the  circumstances  leading  up  to  and 
Immediately  following  the  fatal  blow  was 
the  barkeeper,  John  R.  Merl.  Hie  testimony 
shows  that,  at  a  little  before  11  o'clock  in 
the  evening,  Owens  came  into  the  place  with 
a  white  man.  It  could  be  seen  that  both 
had  been  drinking.  Owens  stood  with  his 
back  to  the  bar,  not  far  from  the  screen,  bis 
left  elbow  resting  on  the  bar.  The  appel- 
lant was  then  standing  near  the  store,  about 
nine  feet  from  Owens.  Owens  did  not  say 
anything  at  first,  but  iii  a  short  time  raised 
his  headf  and  looked  orer  at  the  appellant, 


asking.  In  very  gross  language,  why  appel- 
lant was  always  bothering  him.  Appellant 
replied  that  he  was  not  bothering  him.  With 
that  both  men  seemed  to  more  towards  one 
another,  Owens  afterwards  falling  back  to 
the  bar,  but  a  little  further  down  towards 
appelant  Appellant  then  also  stopped* 
standing  about  two  or  three  feet  from  Owens. 
Owens  was  at  this  time,  as  tbe  witness 
says,  standing  "away  from  the  bar,  and  us- 
ing the  bar  as  a  brace,  leaning  back."  -  The 
witness  continues;  "While  leaning  back  in 
that  shape,— he  came  in  once  before  with  a 
knife  in  his  band,— I  could  see  the  blade  of 
tbe  knife  in  the  palm  of  his  hand,  about 
ttMt  position  (Indicating),  like  that,  and 
standing  about  like  that  (Indicating).  *  *  * 
Dave  [appellant]  bad  stopped  walking,  I 
think."  At  this  time  the  deceased  said: 
"Oh,  damn  you  and  your  family  and  your 
sisters!"  Appellant  replied:  "Don't  you 
damn  me  and  my  sisters;  don't  you  damn 
me  and  my  family  and  sisters,"— calling  bim 
also  a  Tile  name.  The  barkeeper  then  saw 
that  there  was  to  be  trouble,  and  started 
around  the  screen  to  part  them.  The  evi- 
dence continues:  "When  I  got  around  there, 
they  had  parted,— just  as  X  got  around  there. 
It  looked  like  Mr.  Owens  braced  himself 
thait  way,  and  struck  Dare  that  way,  and. 
In  striking  out,  fell  over  towards  the  bar- 
rels." "Did  he  miss  Dare,  or  hit  blm?*' 
"Missed  him."  "This  Is  the  only  strike  you 
saw  him  make  at  Dare?"  "I  think  it  was, 
unless  he  struck  the  same  time  Dare  did." 
The  barkeeper  then  parted  them,  Dave,  the 
appellant,  going  out  on  the  street;  -and 
Owens  also  started  out,  when,  apparently 
realizing  that  he  had  been  hurt,  he  said, 
*'I  am  cut."  As  appellant  was  going  out, 
the  barkeeper  had  said  to  him,  "Did  you 
cut  him,  Dave?"  but  appellant  made  no 
answer.  Appellant's  own  evidence  as  to 
the  quarrel  Is  that  he  was  near  the  stove, 
when  Owens  came  In,  and  stood  leaning  at 
the  bar,  and  then  continues:  "He  began  to 
monkey  with  me,  picking  at  me.  I  asked 
him  to  go  away.  I  told  him  that  be  was 
full,  and  I  did  not  care  about  fooling  with 
him.  He  was  drunk.  After  he  found  I 
would  not  fool  with  him,  he.  got  mad  and 
cursed  me,  and  he  said:    'Damn  you,  yon 

little  black  son  of  a  b  b,  I  will  cut  your 

damned  head  off,'— spoke  that  way.  I  did 
not  know  whether  he  meant  it  or  not  I 
said  to  him:  'Maybe  yon  will.  You  are  big 
enough  to  do  it,'— Just  that  way.  He  said: 
'Yes,  damn  you,  I  will  do  It.'  I  said:  'Well, 
I  do  not  know.'  So  he  gets  back  against  the 
bar,  and  says  to  me:  'Damn  you  and  your 
mother  and  sisters,  and  tbe  whole  family  of 
you.'  I  stepped  out.  I  said:  *George,  don't 
damn  me  and  my  family,  my  mother  and 
sisters.  They  are  no(  bothering  you,'— Just 
that  way.  He  said:  *I  will  cut  your  damn- 
ed bead  off.'  He  said  that.  When  he  said 
that,  I  stepped  back  towards  blm  from  the 
Btove^  and  said:  'Don't  curse  me  and  my 
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mother  and  sisters.*  Tbey  were  not  botber- 
log  him.  He  said:  1  will  cat  your  damned 
iiead  off.'  He  was  leaning  on  the  bar  on 
hlB  elbow.  He  had  a  knife  in  hla  hand.  I 
saw  the  knife.  I  stepped  back  after  he 
straightened  up  from  the  bar.  I  stepped 
back,  and  be  made  two  or  three  steps  to- 
wards me  with  the  knife  fn  bis  band.  I  saw 
he  had  the  knife,  and  I  ran  my  hand  In  my 
pocket,  and  pulled  my  knife  out,  and  opened 
It.  He  kept  cnrsing  me,  and  coming  to- 
wards me  with  the  knife.  He  came  three 
«r  four  steps  towards  me.  I  saw  he  was 
going  to  cut  me.  He  raised  the  knife,  and 
stepped  back,  and  I  got  my  knife  open,  and 
he  rushed  on,  and  I  stuck  my  knife  at  him 
that  way  (indicating).  He  kept  coming  to- 
wards me.  After  I  stuck  my' knife  at  him, 
I  did  not  know  I  bad  cut  him  until  he  rush- 
■ed  up  by  the  door,  and  stopped  very  sudden, 
and  fell  down.  When  he  got  up,  bis  knife 
fell.  He  said:  'I  am  cut'  He  gets  back 
against  the  bar  with  the  knife  In  bis  hand. 
By  that  time  Johnny  Merl  [the  bartender] 
came  around  from  behind  the  screen."  Cer- 
tain statements  made  by  appellant  to  the 
facers  at  and  after  his  arrest  were  also 
given  as  evidence.  The  two  men  were  ac- 
quainted, but  do  not  seem  to  have  had  any 
relations,  either  friendly  or  unfriendly,  with 
each  other,  except  that  they  had,  during  that 
day,  a  little  scuffle.  Appellant  was  a  labor- 
■er,  and  his  reputation  previous  to  this  is  not 
called  in  question.  The  deceased  was  much 
larger  and  stronger  than  appellant.  He 
was  abusive  and  quarrelsome  when  in  drink, 
"but  otherwise  apparently  good-natured.  He 
had  been  sentenced  to  the  workhouse  for 
assault  and  battery.  He  had  been  in  the 
Barrel  House  twice  before  during  the  evening 
of  the  fatal  accident,— once  about  half  past 
6,  and  once  about  9  o'clock.  He  was  under 
the  inSuence  of  liquor  each  time,  and  acted 
in  an  abusive  manner.  Fred  Baum  testified 
that  be  saw  Owens  In  the  barroom  about 
half  past  6,  "He  came  In  there,"  says  this 
witness,  "and  commenced  to  raise  a  dis- 
turbance right  away.  •  •  •  He  stepped 
up  to  the  bar,  and  asked  for  a  drink,  and  the 
barkeeper  refused  him, — would  not  give  it  to 
bim;  and  the  bartender  told  him  to  get  out, 
and  be  did  not  do  It  right  away,  and  the 
.bartender  called  to  Mr.  Davis,  and  Mr.  Da- 
vis came  down  the  back  way,  and  he  turned 
around  and  dropped  his  knife.  •  •  *  I  saw 
it.  He  picked  it  up,  and  went  out,  and  he 
was  about  half  way  In  the  barroom,  and 
turned  around  his  head,  and  said,  'I  will  go 
and  kill  that  Dutch  son  of  a  b- — h,' "  re- 
ferring to  the  bartender.  Appellant  testi- 
fied that  be  witnessed  the  quarrel  with  the 
bartender,  and  saw  Owens  drop  his  knife  as 
be  went  out,  and  pick  It  up  again.  The  bar- 
tender, Merl,  also  testified  that,  on  the  sec- 
ond occasion  when  Owens  came  in,  appel- 
lant was  shaking  dice  at  the  bar,  when  he 
(Merl)  said:  "That  fellow  [meaning  Owens] 
-acts  as  though  he  was  looking  for  trouble." 


Appellant  testified  further  that  he  had  heard 
that  Owens  was  a  dangerous  man  when 
drinking,  and  nad  also  heard  that  Owens 
bad  been  In  the  workhouse  for  assault  and 
battery. 

The  testimony  In  the  record  discloses  a 
case  that  makes  It  necessary  to  scrutinize 
carefully  the  errors  of  which  appellant  com- 
plains, to  determine  whether  tbey  are  of 
such  a  character  that  appellant  may  have 
suffered  from  them.  In  cases  where  it  Is 
manifest  that  a  fair  and  fmpartlal  trial  has 
been  had,  and  that  the  Judgment  is  just  on 
the  merits,  the  court,  as  required  also  by  the 
statute,  will  disregard  errors  which  have  not 
prejudiced  the  substantial  rights  of  the  de- 
fendant, and  will  suffer  the  Judgm^t  to 
stand.  Rev.  St.  1891,  {  19Gi  (Rev.  St.  1881, 
8  1S91).  This,  however,  is  not  such  a  case. 
See  Hutchfns  t.  State,  140  Ind.  78,  39  N.  B. 
243. 

Spencer  Brown,  a  witness  called  by  the 
state  in  rebuttal,  was  asked  whether,  "on 
a  certain  evening  In  the  spring  of  the  year* 
while  David  Stalcup  was  behind  the  soup 
counter  In  Power's  Barrel  House  of  this  cl^, 
if  some  one  did  not  call  David  Stalcup  a 

son  of  a  b  fa,  and  he  tried  to  get  over  or 

around  the  counter  at  him,  and  you  and 
others  interfered."  The  appellant,  on  his 
cross-examination,  had  been  asked  the  same 
questior  by  the  state,  and  had  denied  that 
any  such  occurrence  bad  taken  place.  It 
was,  perhaps,  proper  to  have  asked  the  ques- 
tion of  appellant  on  bis  cross-examination. 
He  had  presented  himself  as  a  witness  In 
bis  own  behalf,  and.  subject  to  the  discre- 
tion of  the  court,  might  undoubtedly  be  su1>- 
jected  to  the  same  tests  applied  to  the  testi- 
mony of  other  witnesses.  Parker  t.  State, 
130  Ind.  284,  35  N.  B.  1105.  This,  however, 
was  the  limit  to  which  such  collateral  In- 
quiry could  go.  The  state  was  bound  by 
the  negative  answer  of  the  appellant,  and 
could  not  seek  to  Impeach  him  in  s,  matter 
not  relating  to  the  charges  made  against 
him  In  the  trial,  and  against  which  be  was 
then  defending  himself.  Neither  was  the 
question  put  to  the  witness  Brown  proper 
as  tending  to  show  the  reputation  of  appel- 
lant for  peace  and  quiet.  This  could  be 
shown  only  by  proof  of  appellant's  general 
reputation,  not  by  proof  of  particular  acts. 
Drew  V.  State,  124  Ind.  9,  23  N.  B.  1098; 
Griffith  V.  State.  140  Ind.  163,  30  N.  E.  440. 
Counsel  for  the  state  practically  admit  that 
this  was  error,  but  endeavor  to  show  that 
the  error  was  harmless.  We  are  of  opinion 
that,  considering  the  state  of  the  evidence 
before  the  Jury,  we  cannot  say  that  the  er- 
ror was  harmless.  There  were  but  two  wit- 
nesses to  the  fatal  quarrel.  Indeed,  there 
was  but  one  witness  to  the  actual  encounter, 
—appellant  himself.  The  error  complained 
of  allowed  the  Jury  to  conclude  that  in  an 
immaterial  matter,  one  not  directly  concern- 
ing the  charge  against  him,  the  appellant 
[  had  testified  falsely;  and  they  might  well. 
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therefon,  form  tlitf  opinion  tbat  In  an  ac- 
count given  by  him  of  tbe  encounter  with 
Owens,  In  which  his  liberty.  If  not  his  life, 
waa  inTolved.  be  would  be  atiU  less  likely  to 
Bpeak  tbe  troth.  And,  If  the  jmr  pnt  no 
credence  In  the  story  told  on  the  trial  by 
ajtpellant;  it  may  weU  be  tbat  tbey  gave 
little  heed  to  hla  idea  of  Relf-defenae,  or 
might  find  malice  where  none  existed,  and 
BO  find  him  gnilty  of  murder  in  the  second 
degree  Instead  of  manBlaiigbter. 

A  Ube  error  waa  committed  in  permitting 
the  state  to  asa  one  of  Its  witnesses,  Aaron 
King,  as  to  a  certain  praiseworthy  action  of 
the  deceased.  The  general  reputation  of 
the  deceased  for  peace  and  quiet  could  not 
thus  be  shown  by  testimony  as  to  a  particu- 
lar Instance  of  good  conduct.  This,  too,  un- 
der the  circumstances,  we  are  not  able  to 
say  was  harmless  error;  for.  If  tbe  Jury 
were  thus  Impressed  with  the  belief  that  the 
deceased  was  of  a  gentle  disposition,  tbey 
might  look  upon  the  act  of  appellant  in  tak- 
ing his  life  as  the  more  Inexcusable. 

Complaint  Is  also  made  of  the  giving  of, 
and  also  of  the  refusal  to  give,  certain  In- 
■tructlons.  It  would  seem  tbat  this  was  a 
case  In  which  tbe  court  should  perhaps  have 
more  carefully  charged  the  Jury  as  to  the 
element  -of  malice  and  tbe  distinction  be- 
tween murder  and  manslaughter.  No  good 
purpose,  however,  would  be  served  by  fur- 
tbex  considering  alleged  errors  which  may 
not  be  repeated  on  tbe  next  trial,  even  If 
they  occurred  on  this,  as  claimed  by  counseL 
The  Judgment  is  reversed,  with  Inatmctlons 
to  grant  a  new  trlaL 
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MAKEPEAOB  T.  BRONNBNBKRG  et  at 
(Supreme  Oonrt  of  Indisna.    Nor.  2i,  1896.) 
IdmuTroH  ov  Action  —  Disadilitx  —  Habituu 

DaUHKARDB— JunOMENTB— APPaiX^ 

Bill  or  Exceptioks. 

1.  An  habttnal  drunkard  for  wh(»n  a  gnardian 
has  been  appoioted  Is  not  under  legal  disabili- 
ties as  a  person  of  "unsound  mind*'  (Rev.  St. 
1894,  S  1309;  Rev.  &t.  1881,  S  1285).  so  as  to  be 
within  section  279,  Bev.  St  1804  (Becfion  278, 
Bev.  St.  1881),  authorizing  persona  under  legal 
disabilities  when  their  action  accrued  to  sue 
within  two  roars  after  the  disabilitr  is  removed. 

2.  The  discharfre  of  a  guardian  nppointcd  for 
an  habitual  drunkard  will  be  presumed  to  have 
been  the  result  of  a  finding  in  accordance  with 
Rev.  St.  18y4i  {  5745  (Rev.  St.  18S1,  $  4320), 
that  the  ward  had  reformed,  and  tbat,  therefore, 
his  1p^  disabilities  then  ceased. 

3.  Rev.  St.  1894,  S  6743  (R«v.  St  1881,  §  4318), 
Invests  guardians  appointed  for  habitual  drunk- 
ards with  all  the  powers  and  duties  as  ia  a 
giiardiaD  of  a  minor.  Section  2G85,  d.  6,  Rev, 
It  ISM  (sectloo  2S21,  d.  5^  Rev.  St.  ISSl), 
makes  it  the  doty  of  a  Kuardian  of  a  minor  to 
defend  all  suits  against  ols  ward,  and  provides 
that,  if  he  does  bo,  it  is  not  necessary  to  appoint 
a  guardian  ad  litem.  Had,  In  ejectment  by  the 
guardian  of  a  drunkard,  that  it  was  not  neces- 
sary to  appoint  a  guardian  ad  litem  to  defend 
against  a  cross  complaint  seeking  to  quiet  cross 
complainant's  title. 

4.  A  bill  of  exceptions  filed  before  It  was  sign- 
ed by  the  Judge,  and  not  again  refiled,  cannot 
be  omudexed. 


A^Kal  fzom  drctilt  oonrt  Bemy  eoonty; 
Bdgar  A.  Bnndy,  Jhdge. 

Action  by  Allen  Q.  M  akeswace  against  Henry 
Bronnenberg  and  others.  There  was  a  Judg- 
ment for  defendants,  and  plalntlfC  appeals. 
Affirmed. 

Chipman  &  Walker  and  James  Brown,  for 
appellant.  H.  G.  Ryan,  Edgar  B.  Hendee,  M. 
E.  Forkner,  J.  W.  Sayre,  and  H.  D.  Tbompaom 
for  appellees. 

JORDAN,  0.  7.  TlilB  mcOon  waa  comment 
ced  by  appelant  In  the  Madison  circuit  coort, 
and  aa  motion  the  cause  was  renued  to  the 
Heniy  circuit  court  By  the  first  paragraiA' 
of  the  complamt,  appellant  moght  to  quiet  bia 
dtle  to  the  real  estate  ther^  described.  The 
second  allied 'a  cause  of  action  in  ejectment, 
and  demanded  iiossession  of  the  land  In  con- 
troversy, and  damages  for  its  detoitlraL  The 
fourth  paragraph  Is  quite  lengthy,  and  Is  re> 
plete  with  numerous  charges  of  fraud,  etc.  tt 
alleges,  among  otiier  tblngs,  tbat  Allen  <^ 
BiakQpeace,  tbe  appellant,  from  1870  to  188% 
was  an  habitual  drunkard,  Incapable  of  trans- 
acting any  busfaMSs;  that  hi  the  year  1874, 
the  court,  upon  the  finding  of  such  fiacts,  ap- 
pointed a  guardian  for  hhn;  that  he  c(mtlnued 
under  such  guardianship  imtll  1889,  In  which 
year  the  guardian  was  discharged.  After 
averring  that  In  1871  ^ipellant  became  the 
owna  of  a  large  amount  of  property,  both  real 
and  personal,  by  descent  tnm  bis  deceased 
father,  which  property.  It  Is  alleged,  wus  of  the 
probable  value  of  |200,000,  this  paragraph 
then  proceeds  to  assail  several  Judgments  and 
decrees  of  the  circuit  court  ot  Madison  county^ 
Ind.,  under  and  through  which  the  appellees. 
It  Is  alleged,  claim  title  to  tbe  real  estate  mei^ 
tloned  In  the  complaint.  This  paragraph  In 
question  seeks  to  attack  the  proceedings  of  tbe 
court,  and  the  title  of  appdlant  to  the  real  es- 
tate, upon  the  ground  of  fraud  on  tbe  part 
of  one  Edgar  Hend^wm,  ttirongh  whom  ap- 
pellees dalm  to  be  the  owners  of  tbe  land  In 
dispute.  It  also  cbaiges  tbat,  tiirougb  the 
fraudulent  designs  and  acts  of  said  Henderson, 
the  guardian  of  appellant  was  procured  to 
commence  an  action  for  bis  said  ward  In  the 
Madison  drcult  court  against  said  Henderson 
and  his  wife,  EUza  C.  Henderson,  to  recover 
tbe  land  now  In  controversy,  and  tbat  such 
fraud  was  perpetrated  upon  the  court  in  said 
action  tbat  said  defendants,  upon  a  cross  com- 
plaint filed  by  them  making  tbe  appellant  and 
his  gnardlnn  adverse  parties  thereto,  secured 
a  Judgment  quieting  their  title  to  the  real  es- 
tate In  question.  Knowledge  of  the  alleged 
fraud  is  by  tbe  averments  of  the  pleading  Im- 
puted to  the  appellee  Bronnenberg  at  the  time 
Eliza  Henderson  sold  the  land  to  blm.  Tbe 
paragrai^  closes  with  a  prayer  tbat  the  con- 
veyances set  forth,  together  with  all  Judg- 
ments and  decrees  of  tbe  court  upon  which  tbe 
same  rest,  be  set  aside  and  adjudged  null  and. 
void,  and  tbe  plaintlfTs  title  be  quieted,  and  a 
commissioner  be  appointed  by  tbe  court  to  con- 
vey the  land  to  plaintUt    i^n^ellees  Henry 
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Bronnenberg  and  saisa  C.  Henderscm  each  sep- 
arately answered  die  complaint  a  general 
denial,  and  1>r  other  paragrapha  setting  up  af- 
flrmatlTe  matter.  Tbese  anawm  snbetantlal- 
ly  aver  the  same  facts,  and  a  determination  of 
the  qaestlons  raised  aa  to  one  win  be  dedslve 
of  tbose  relating  to  the  other.  The  fborth 
paragraph  of  appellee  Bronnenberg'B  answer 
was  addressed  to  the  fiat  and  fourth  para- 
graphs of  the  complaint,  and  it  was  therein  al- 
leged that  the  cause  of  action  set  ont  and  stat- 
ed In  each  of  said  paiagrapha  did  not  accrue 
within  IS  years  before  the  commencement  of 
the  acUon.  A  demurrer  was  overruled  to  this 
paragr^h,  and  couceel  for  appelant  insist 
that  in  this  the  court  erred.  They  say  espe- 
cially that  thb  was  error,  so  far  as  the  answer 
was  Intended  aa  a  defense  to  the  fourth  para- 
graph of  the  complaint,  for  the  reason  urged 
that  the  facts  In  the  latter  disclose  that  appel- 
lant, at  the  time  the  cause  of  action  arose,  was 
under  a  legal  disability,  a  guardian  having 
been  by  the  court  appointed  for  him  by  reason 
of  the  fact  that  be  was  an  habitual  drunkard. 
Section  207,  Rev.  St.  1894  (section  278,  Rev. 
St.  Ib&l),  provides  that  "any  person  being  un- 
der legal  disabilities  when  the  action  accrues 
may  bring  his  action  within  two  years  after 
the  disability  is  removed."  By  section  1300, 
Rev.  St.  1894  (section  12S5,  Rev.  St  1881),  the 
legislature  defined  the  phrase  "nnder  legal  dis- 
abilities" as  Including  infants,  persons  of  un- 
sound mind,  or  those  imprisoned  in  the  state 
prison  or  out  of  the  United  States.  Habitual 
drunkards  are  not  embraced  or  included  within 
this  provision  of  the  statute.  Again,  It  ap- 
pears that  this  action  was  not  commenced  un- 
til 1893,  and  It  is  shown  by  the  fourth  para- 
graph of  the  complaint  that  the  court  dlscliar- 
ged  appellant's  guardian  In  18S9.  The  dis- 
charge of  the  guardian,  we  must  presume,  was 
the  result  (tf  the  court's  finding,  under  and  In 
accordance  with  section  5745,  Rev.  St.  1S94 
(section  4320,  Rev.  St.  1881)  relathig  to  habit- 
ual drunkards,  that  the  ward  had  reformed  by 
abstaining  from  the  use  of  Intoxicating  liq- 
uors. It  appears  that  over  three  years  had 
elapsed  after  the  removal  of  the  alleged  dis- 
ability upon  which  counsel  base  their  conten- 
tion before  thLi  action  was  Instituted;  hence, 
If  we  were  to  concede  counsel's  Insistence  to 
be  correct,  It  would  follow  that  appellant  has 
not  brought  himself  within  the  two-year  limit 
provided  by  section  297  (section  278),  supra. 

Appellant  also  Insists  that  the  sixth  para- 
graph of  appellees'  answer  Is  tnsalBcIent.  The 
facts  therein  averred.  In  substance,  appear  to 
be  as  follows:  That  on  January  6,  187S,  one 
Edgar  Henderson  became  the  owner  of  the 
real  estate  in  controversy  by  virtue  of  a  sher- 
UTs  sale  had  upon  certain  judgments  rendered 
In  the  Madison  circuit  court  on  November  1, 
1873,  agahist  the  appellant,  and  In  favor  of  the 
First  National  Bank  of  Anderson,  Ind.;  that 
on  October  IG,  1882,  appellant,  by  Solomon  My- 
ers, his  guardian,  commenced  an  action  in 
ejectment  for  the  recovery  of  the  real  estate 
in  question  In  the  Madison  circuit  court  against 
r.45N.B.no.6— 22 


Edgar  BeadeaoD  and  EUsa  0.,  his  wUe,  who 
were  then  the  ownecB  and  In  possession  of  said 
real  estate;  tiut  said  defendants  filed  a  gen- 
eral denial  in  said  acUon  as  th^  answer,  and 
said  BUza  C.  Henderson,  who  bad  become  the 
owner  of  the  lands  hy  a  conveyance  from  her 
said  husband,  filed  on  January  5,  188%  her 
cross  complaint  therein  agaiilst  appellant, 
wha:eln  she  alleged  that  she  was  the  owner  of 
the  land,  and  asked  to  have  her  title  quieted; 
that  appellant,  by  hla  said  guardian,  filed  a 
general  denial  to  said  cross  complalnl^  and  on 
the  15th  day  of  January,  1883,  proceedings 
were  bad  thereon  in  said  action  vrhtcb  upon 
a  trial  resulted  In  the  court's  adjudging  that 
appellant  had  no  title  to  the  land  now  In  ques- 
tion, and  In  decreeing  that  Mrs.  Henderson's 
title  to  the  same  be  qideted;  that  all  questions 
relating  to  the  title  of  said  real  estate  were  In 
said  action  fully  and  finally  adjudicated  be- 
tween appellant  and  said  H^iderson,  and  ap- 
pelant has  acquired  no  other  title  since  the 
rendition  of  said  Judgment  It  Is  further  aver- 
red that  appellee  Bronnenberg,  relying  v^a 
said  decree,  and  upon  the  faith  thereof,  pur- 
chased the  land  In  dispute  from  said  BUza  O. 
Henderson,  and.  paid  her  for  the  same  a  full 
and  valuable  consideration;  that  after  $11  dis- 
ablUtles  under  which  appellant  labored  had 
been  removed,  he  executed  to  Bronnenberg  a 
deed  of  conveyance  for  said  land.  The  objec- 
tions urged  to  this  paragraph  are  that  the 
guardian  of  appellant  was  not,  nnder  the  law, 
authorized  to  commence  an  action  for  the  re- 
covery of  his  ward's  lands.  It  is  not  neces- 
sary for  us  to  consider  this  question,  as  It  la 
shown  from  the  alleged  facts  that  the  decree 
quieting  the  title  of  Mrs.  Henderson,  through 
whom  appellee  claims  to  have  become  the 
owner  of  the  land,  was  rendered  upon  her 
cross  complaint,  which  made  the  appellant  a 
party  defendaut  thereto.  To  this  cross  action 
his  guardian  seems  to  have  appeared  and  filed 
an  answer  In  behalf  of  his  ward.  By  section 
1  of  the  statute  providing  for  the  appointment 
of  a  guardian  for  an  habitual  drunkard  (section 
5748,  Rev.  St  1891;  secUon  4318,  Rev.  St 
1881),  such  guardian  Is  Invested  with  all  the 
powers  and  duties  as  Is  a  guardian  of  a  minor. 
Clause  5  of  section  2GS5,  Rev.  St.  1894  (ctause 
5,  8  2521.  Rev.  St.  1^81),  makes  It  the  duty  of 
such  latter  guardian  to  appear  and  defend  aU 
suits  against  his  ward;  and,  In  the  event  he 
does,  It  is  not  necessary  for  the  court  to  ap- 
point a  guardian  ad  litem  for  the  ward. 
Hughes  V.  SeUera,  W  Ind.  337;  Garrlgus  v. 
Ellis,  95  Ind.  598.  See  Jones  v.  Crowell,  143 
Ind.  218,  42  K.  E.  612.  Appellant's  guardian 
being  empowered  by  the  statute  to  appear  and 
defend  all  suits  brought  against  his  ward,  and 
having  appeared  In  behalf  of  the  latter,  and 
defended  the  suit  to  quiet  title,  Instituted  by 
the  cross  complaint  of  Mrs.  Henderson,  the  ap- 
pellant Is  bound  by  the  decree  rendered,  and  Is 
thereby  precluded,  under  the  circumstances, 
from  asserting  any  adverse  hiterest  or  title  to 
the  land  against  the  ai^)eUee.  Consequently, 
the  facts  alleged  In  the.parsgraph  In  question 


Digitized  by  Google 


888 


a  M0BTH£:A8TBaN  BBPORTBB. 


aod. 


disclose  a  complete  defense  to  the  cause  of  ac- 
tion as  alleged  Id  the  complaint,  and  the  court 
did  not  err  in  overrulinK  the  demurrer  to  this 
paragraph  of  the  answer. 

At  the  close  of  the  evidence  the  court  In- 
structed  the  Jury  to  return  a  verdict  for  the 
defendants.  Questions  relating  to  this  latter 
ruling,  and  also  others  depending  upon  the  er- 
idence,  are  discussed  and  urged  for  our  deter- 
mination by  the  learned  counsel  for  appellant. 
These  questions,  however,  we  cannot  consider, 
for  the  reason  that  the  evidence  is  not  In  the 
record.  Time  was  granted  by  the  court  for 
the  filing  of  bills  of  exceptions.  The  tran- 
script shows  that' what  purported  to  be  a  bill  of 
exceptions,  embracing  the  evidence,  and  the 
Instructions  given  and  refused  by  the  court, 
was  filed  on  May  22,  1894.  This  blU,  It  ap- 
pears, did  not  receive  the  signature  of  the  trial 
Judge  tmtll  June  20,  1884,  and  there  Is  notbing 
to  show  that  It  was  ever  filed  on  or  after  this 
latter  date.  It  Is  thereforie  manifest,  so  far 
as  the  record  discloses,  that  the  only  filing  of 
the  Ull  in  question  occurred  May  22,  18^ 
nearly  a  month  before  It  was  signed  by  the 
Judge.  The  settling  and  signing  of  a  bill  of 
exceptions  is  a  judicial  act,  and.  In  the  ab- 
sence of  the  Judge's  signature.  It -can  have  no 
existence  or  validity!  After  It  has  received  his 
signature  It  must  be  filed.  Id  order  to  become  a 
part  of  the  record.  It  follows,  therefore,  that 
the  bill,  for  the  reasons  stated.  Is  not  in  the 
record,  and  serves  no  purpose  in  this  appeal. 
There  being  no  available  vnat,  the  Judgment 
la  affirmed. 


0.41  Ind.  437) 
FIDELITY  LODGE,  NO.  69,  I.  O.  O.  F., 
NEW  CASTLE,  v.  BOND.* 

(Sapieme  Oonrt  of  ladiana.    Nov.  24,  1886.) 
Pabtt  Walls— RieoTa  or  Fartibs— VaiTDOB  and 

FCRCHASBK. 

A  party  wall,  built  by  one  of  two  adjoining 
owners,  and  restiog  partly  on  the  ground  of 
each,  must  be  one  that  both  narties  can  use, 
and  have  the  right  to  use;  ana  the  owner  of  a 
lot  who  sells  pnrt  r>f  Et,  restricting,  by  condition 
in  the  det'd,  the  height  of  the  building  to  be 
erected  thereon,  cannot  extend  a  party  wall 
batlt  between  the  two  parts  above  such  height 
tor  his  own  ezcliisive  use,  but,  if  extended,  it 
must  be  built  without  openings,  and  the  owner 
of  the  other  part  will  have  the  right  to  use  It, 
on  proper  payment,  by  adding  to  the  height  of 
his  building. 

Appeal  from  circuit  court,  Henry  cotmty; 
B.  H.  Bundy,  Judge. 

Action  by  Mary  Boni^  against  Fidelity 
Lodge,  No.  59,  I.  O.  O.  F.,  New  Castle.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Brown  ft  Brown,  for  appellant  M.  B.  F<xk- 
ner,  for  appellee. 

HOWARD,  J.  On  the  Ut  day  of  April, 
1875,  the  appellant  lodge  was  the  owner  of 
tiie  north  half  ftf  lot  S  In  the  town  of  New 
Oaatle.   On  the  north  side  of  this  half  lot 


a  two-etory  brick  building  had  been  erected 
by  the  lodge.  The  remainder  of  the  lot  was 
vacant  On  that  day  the  appellant  convey- 
ed to  Barton  and  Evan  Fairfield  19^  feet 
off  of  the  south  side  ot  said  half  lot,  leav- 
ing about  20  feet  between  the  lodge  building 
and  the  ground  so  conveyed.  The  deed  made 
to  the  Falrflelds  for  said  19^  feet  contained 
the  following  provision:  "And  the  said  pnr^ 
chasers  agree,  and  do  hereby  bind  them- 
selves and  their  helra  and  successors,  that 
they  will  not  erect  upon  said  premises  a 
house  higher  than  two  stories  of  fourteen 
feet  each  In  the  clear,"  Afterwards,  on  De- 
cember 11,  187(1,  the  appellant  entered  into  a 
written  agreement  with  the  -Falrfields,  ac- 
cording to  which  the  latter  were  given  the 
privilege  of  building  a  13-inch  party  wall  on 
the  north  boundary  line  of  their  purchase. 
6%  inches  to  be  on  appellant's  land,  and 
si^  inches  on  the  Falrfields'.  A  provision  in 
this  agreement  was  to  the  effect  that  who- 
ever should  Join  or  build  to  such  party  wall 
should  pay  one-half  the  value  of  the  same 
at  the  time  of  Joining,  "from  foundation  to 
top  of  wall,  and  from  front  •  •  •  back 
to  end  of  wall."  On  May  29,  1878,  the  ap- 
pellant conveyed  to  one  Cornelius  M,  Moore 
all  the  land  between  its  lodge  building  on 
the  north  and  the  Fairfield  property  on  the 
south,  granting  to  him  also  the  "privilege  to 
Join  and  build  to  the  south  wall  of  its  said 
[lodgel  building."  On  August  22,  1878,  the 
Falrfields  made  a  deed  to  Moore,  conveying 
to  him  all  their  interest  In  the  6^  inches  off 
the  south  side  of  the  land  bought  by  him 
from  appellant,  and  by  the  same  instrument 
also  sold  and  conveyed  to  him  "the  north 
half  of  the  brick  wall  now  situated  on  said 
strip  of  land,  and  the  right  to  adjoin  to  said 
wall,  and  maintain  a  building  adjoined  there- 
to perpetually."  On  April  20,  1886,  Moore 
deeded  his  land  to  one  Simon  T.  Powell,  em- 
bracing also  in  his  deed  all  privileges  held 
by  him  as  to  adjoining  walls,  "Including  one- 
half  in  thickness  of  the  north  wall  of  the 
Fairfield  business  house."  On  February  7, 
18%,  appellee  purchased  the  Fairfield  land, 
and  on  June  8,  1895,  appellant  repurchas- 
ed the  Moore,  or  Powell,  land.  Soon  aft- 
er making  this  repurchase,  appellant  be- 
gan preparations  to  construct  upon  the  land 
a  three-story  brick  building,  using  as  the 
south  wall  thereof,  for  the  first  two  sto- 
ries, the  Fairfield  party  wall,  now  owned  In 
equal  parts  by  appellant  and  appellee.  There- 
upon appellee  Institnted  this  action,  alleging 
in  her  complaint  that  the  defendant  (appel- 
lant here)  is  nnlawfnlly  and  without  right, 
and  over  her  repeated  requests  not  to  do  so, 
"proceeding  to  build,  and  will  build  and  con- 
struct, unless  enjoined  1^  this  court,  a  thlr- 
teen-Inch  wall  npon  the  top  of  said  partition 
wall,  twenty  feet  high,  eztendli^  six  and 
one-half  inches  upon  the  lands  of  the  plain- 
tiff, claiming  unlawfully  the  right  to  do 
so,  and  denying  the  plaintiff's  right  to  use 
said  wall  when  so  buUt,  or  to  Join  ts  Cba 
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same,  or  build  her  buUdlug  now  situated  up- 
on ber  said  land  any  higher  In  any  man- 
ner whatever;  that,  if  permitted  to  do  so, 
said' wall  will  constitute  a  permanent  and 
lasting  easement  upon  her  said  property,  and 
If  prevented  from  Joining  to  the  same,  or 
building  her  building  any  higher,  it  will  ma- 
terially and  irreparably  Injure  and  damage 
her  said  property."  The  prayer  was  for  atem- 
porary  restraining  order  pending  the  hear- 
ing of  the  cause,  and  that  upon  tbe  final 
bearing  the  appellant  "be  perpetually  en- 
joined and  restrained  from  building  upon 
said  wall,  or  trespassing  upon  that  part 
thereof  owned  by  the  plaintiff.  •  •  •  And 
If  adjudged  that  it  has  the  right  to  construct 
the  same,  she  prays  that  her  right  to  join 
said  wall  and  use  the  same  be  adjudged  and 
quieted  in  her."  The  appellant  answered  In 
two  paragraphs:  (1)  Denying  that  appellee 
has  any  title  to  the  property  or  property 
rights  set  forth  In  her  complaint,  and  aver- 
ring that  appellant  has  a  perfect  right  to 
hulld  said  wall  without  let  or  hindrance  from 
her;  (2)  arerrlng  that  appellant  Is  seised  tn 
fee  simple  of  one-half  of  the  ground  upon 
which  the  wall  rests,  and  Is  the  owner  of, 
and  in  jMssessIon  and  enjoyment  of,  an  ease- 
ment In  the  other  one^half,  and,  by  reason 
of  such  selznre  and  ownership,  has  the  right 
to  carry  said  wall  up,  as  set  forth  In  the 
complaint.  To  this  answer  appellee  replied 
by  setting  out  all  the  facts  in  detail,  as  we 
have  already  stated  them,  and  alleging.  In 
conclusion— First,  that  said  stipulation  In 
said  original  deed  from  appellant  to  the 
Palrfields,  providing  that  the  purchasers 
would  not  erect  upon  said  premises  a  house 
higher  than  two  stories  of  14  feet  each,  is 
void  as  against  public  policy;  second,  that 
no  right  of  easement  of  any  kind  was  re- 
served to  the  appellant  in  said  deed;  third, 
that  whatever  easement  of  light  and  air 
might  be  Implied  as  a  reservation  In  said 
deed  was  abandoned  and  forfeited  by  the 
conveyance  of  the  Intervening  property  and 
more  than  20  years  of  nonuBcr,  and  did  not 
revive  by  the  reconveyance  of  said  proper- 
ty to  appellant;  fourth,  that  there  was  no 
right  reserved  to  build  an  Individual  wall, 
and  rest  the  same,  or  any  part  thereof,  upon 
appellee's  land.  There  was  a  finding  by  the 
court  in  favor  of  appellee,  and  a  decree  per- 
petually enjoining  appellant  "from  construct- 
ing and  maintaining  said  wall,  or  any  wall 
resting  to  any  extent  upon  that  part  of  said 
partition  wall  south  of  the  middle  line  there- 
of." 

Appellant's  answer,  as  also  the  brief  of 
counsel,  proceeds  upon  two  theories:  First, 
denying  to  appellee  any  right  to  the  proper- 
ty in  question,— that  Is,  any  right  to  so  much 
of  her  19^  feet  as  extends  above  the  second 
story  of  her  building;  and,  second,  justify- 
ing appellant's  action  in  the  premises  as 
founded  upon  Its  right  in  and  to  the  party 
wall,  and  its  consequent  right  to  extend  the 
same  above  the  second  Btory. 


The  first  theory  is  based  upon  the  provision 
in  the  deed  from  appellant  to  the  Falrflelds, 
by  which  the  latter  agreed  not  to  erect  upon 
the  premises  purchased  a  house  higher,  than 
two  stories  of  14  feet  each.  This  agree- 
ment, it  will  l>e  observed,  while  detracting, 
to  the  extent  stated,  from  the  right  of  the 
Falrflelds  and  their  successors  to  use  their 
property  as  they  should  think  fit,  did  not 
give  to  appellant  any  right  to  any  part  of 
the  property  conveyed, — that  is,  to  any  part 
of  appellee's  19%  feet,— unless  It  be  an  im- 
plied right  to  an  easement  of  light  and  air. 
Consequently,  upon  this  theory,  appellant 
could  have  no  right  to  t-xtend  the  wall  of  Its 
third  story  over  Inches  of  appellee's 
ground.  The  most  that  rould  be  contended 
for,  according  to  this  theory,  would  be  the 
right  to  erect  such  wall  upon  appellant's  own 
ground  along  the  boundary  lice  of  appellee. 

Upon  the  other  theory,  namely,  that,  by 
reason  of  its  eqnal  Interest  in  the  two-story 
party  wall,  it  had  an  exclusive  right  to  run 
up  and  use  said  wall  for  its  third  story,  ap- 
pellant must  also  fall.  Unless  by  agreement, 
either  express  or  by  necessary  implication, 
there  can  be  no  such  thing  as  a  party  wall 
for  the  use  of  one  of  the  parties  to  the  ex- 
clusion of  the  other.  A  party  wall  has  been 
defined  to  be  a  structure  for  the  common 
benefit  and  convenience  of  both '  the  tene- 
ments which  it  separates,  and  either  party 
may  use  it.  Such  a  wall  Is  a  substitute  for 
a  separate  wall  to  each  adjoining  owner, 
and  neither  may  Impair  its  value  as  to  the 
other.  The  ownership  has  sometimes,  though 
perhaps  incorrectly,  been  said  to  be  that  of 
tenants  in  common.  There  can,  however,  be 
no  partition,  and  the  ownership  is  rather 
joint  or  by  entireties,  each  owner  having  the 
full  right  to  the  use  of  the  whole  wall,  so 
far,  at  least,  as  his  own  side  Is  concerned, 
and  provided  only  such  use  does  not  con- 
flict with  the  equal  right  of  the  other  par- 
ty. A  better  holding,  as  we  think,  and  that 
which  seems  to  obtain  tn  this  Jurisdiction,  Is 
that  each  adjoining  proprietor  is  the  owner 
In  severalty  of  his  part,  twth  of  the  wall  and 
of  the  land  on  which  it  stands,  subject  to  a 
cross  easement  of  support  and  for  other  com- 
mon needs  In  favor  of  the  other  proprietor. 
Bloch  V.  Isham,  28  Ind.  37,  92  Am.  Dec.  287. 
and  note;  2  Washb.  Real  Prop.  (5th  Ed.)  386; 
Tied.  Real  Prop.  §  620;  Graves  v.  Smith  (Ala.) 
6  South.  308.  The  walJ  is  therefore  to  be 
used  equally  by  both  parties  for  all  the  pur- 
poses of  an  exterior  wall.  Pettretch  v. 
Leamy,  9  Bosw.  510;  Washb.  Easem.  (4th 
Ed.)  60S.  It  follows  that.  In  the  absence  of  a 
special  agreement  to  the  contrary,  such  a 
wall  must  l>e  solid  throughout.  It  may  con- 
tain flues  or  pipes  for  the  use  of  the  par- 
ties; but  there  can  be  neither  doors  or  win- 
dows nor  other  openings  impairing  its  use 
as  an  exterior  wall,  or  by  which  the  privacy 
of  either  party  may  be  invaded.  Harber  v. 
Evans  (Mo.  Sup.)  10  Lawy.  Rep.  Ann.  41  (14 
S.  W.  750),  and  authorities  there  cited,  also 
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In  note  and  briefs.  Tb«  agreement  as  to 
the  party  wall  In  the  case  at  bar,  both  In 
the  contract  of  appellant  with  the  Falrflelds, 
under  which  the. latter  built  the  wall,  and 
also  In  the  deed  from  the  Falrflelds  to  Moore, 
appellant's  grantee  and  remote  grantor,  hj 
which  deed  a  half  Interest  In  the  wall  was 
conveyed  to  Moore,  and  under  which  appel- 
lant now  claims,  shows  the  structure  to  be 
a  party  wall,  simply,  along  the  whole  line 
between  the  properties,  and  without  restric- 
tion or  limitation  as  to  height  or  otherwise. 
Both  parties  are  treated  as  having  each  an 
equal  interest  In  the  wall.  While  either  par- 
ty, therefore,  so  far  as  this  contract  is  con- 
cerned, might  continue  the  wall  upward,  pro- 
Tided  no  injury  were  thereby  done  to  the 
safety  of  the  wall  or  to  the  reciprocal  rights 
of  the  other  party,  yet  the  wall  so  carried 
np  could  be  nothing  but  a  party  wall,— a 
solid  wall, — and  the  other  party  could  not, 
on  payment  of  his  share  of  the  cost,  be  de- 
prived of  the  right  to  joint  thereto  whenever 
he  wished  to  continue  his  building.  In  Ev- 
erett T.  Edwards,  149  Mass.  5SS,  22  N.  E. 
52,  the  court  said:  "It  16  presumed  to  be  a 
detriment  to  the  owner  of  a  building  to  de- 
prive him  of  the  power  to  make  additions 
to  It,  and  grants  and  contracts  will  be  con- 
strued on  that  presumption  unless  It  Is  con- 
trolled by  their  terms.  Not  only  would  a 
provision  implied  in  a  grant  of  a  party  wall, 
that  It  should  not  be  carried  higher  than  as 
originally  constructed,  be  contrary  to  the  in- 
terests and  apparent  Intention  of  the  parties, 
but  it  would  not  be  In  accordance  with  pub- 
lic policy.  The  pubUc  interest  Is  not  pro- 
moted by  putting  Impediments  In  the  way  of 
erecting  buildings,  and  the  law  wUl  not  be 
swift  to  construe  the  acts  of  parties  so  as  to 
produce  that  effect.  •  •  •  The  limitation 
opon  the  right  of  each  owner  to  use  the  wall 
US  the  lateral  wall  of  such  house  as  he  may 
desire  to  erect  Is  that  he  shall  not  Impair 
the  value  of  the  wail  to  the  other  owner. 
If  one  owner  carries  np  the  wall,  the  addition 
becomes  part  of  the  party  wall,  and  the 
owners  have  equal  rights  In  it,  and  the  valae 
of  the  wall  to  either  owner  cannot  be  there- 
by impaired."  The  trial  court  seems  to  have 
granted  the  Injanetlon  for  the  reason  that 
appellant  was  preparing  to  erect  or  continue, 
not  the  party  wall,  but  a  wall  with  openings 
for  windows,  and  for  Its  own  Individual  and 
exclusive  nse.  This  It  was  rightly  held  ap- 
pellant could  not  do.  There  Is  nothing  In 
the  decree,  however,  to  prevent  appellant 
from  erecting  a  wall  of  Its  own,  upon  its  own 
ground,  to  any  height  It  may  deem  besi^ 
and  for  its  own  exclusive  use.  Neltb^  ta 
there  anything  In  the  decree-to  prevent  ap- 
pellant from  changing  Its  plan,  and  contin* 
ning  the  present  party  wall  up  a  solid  wall, 
wlthoDt  windows  or  other  openings,  and  to 
which  appellee  ahaH  have  a  right  to  join 
whenever  she  may  wish  to  add  to  the  height 
of  her  present  building.  The  decree  Is  not, 
yerbapB.  so  favorable  to  appellee  as  she  was 


entitled  to  ask,  but  she  makes  no  complaint 
of  this,  and  asks  only  for  an  afflrmanca  of 
the  judgment  Judgment  affirmed. 

(14C  Ind.  601) 
STULTS  et  aL  v.  GIBLER  et  sL> 
(Supreme  Gonrt  of  Indiana.   Dec.  1,  1896.) 
IfoaTSAaBS— FOBBCOiOSnaa  — ADHnrisTRAToa— 1>» 

rBIIDl.NP— APPIAL— jDRISDIOnOV. 

1.  In  an  action  to  foreclose  a  mortgage,  where 
all  the  defendants  except  the  administratis  and 
another  are  hein  at  law  of  the  loteatate,  the 
sole  maker  of  the  notes  secured  by  said  mort- 
gage, which  was  executed  by  the  intestate  and 
her  DUsbaod  open  hei  separate  real  estate,  an 
appeal  by  defendunts  is  governed  by  the  provl* 
sioQs  Of  the  Civil  Code,  and  not  by  the  provi- 
sions of  the  act  coneenung  the  settlement  of  de- 
cedents' estates. 

2.  Under  Rev.  St.  1894,  t  667  (Rev.  St  1881,  | 
644:  1  Horoer  i  St  1886, 1  644),  which  provides 
that  an  administrator  may  have  an  appeal  and 
stay  proceedings  in  the  court  below  without  giv- 
ing an  appeal  bond,  unless  the  appeal  it  prayed 
and  a  stay  of  proceedings  is  obtained  in  the 
court  below  in  term  time,  by  the  administrator, 
the  appeal  Is  governed  by  the  law  governing  va- 
cation appeals,  and  all  ^parties  interested  in 
the  judgment  must  be  made  co-appellants,  or 
the  appeal  will  be  dlBmiased  for  want  of  juris- 
diction. 

Appeal  from  circuit  court,  Huntlngtoa 
county;  O.  W.  Whltelock,  Special  Judge. 

Action  by  John  Qlblw  and  others  against 
Harmon  W.  Stults,  administrator,  and  ottH 
era,  to  foreclose  a  mortgage.  From  a  judg- 
ment In  favor  of  plaliftlCCs,  part  of  deftondp 
ants  appeal.  Dismissed. 

James  H.  Hatfleld.  for  appellants.  B.  M. 
Cobb,  for  appellees. 

HONKS,  J.  John  GIbler  brought  this  ac- 
tion against  William  H.  Baker  and  appel- 
lants to  foreclose  a  mortgage  and  recover 
judgment  for  the  indebtedness  secured  there- 
by. All  the  appellants  except  Stults,  admin- 
istrator, were  heirs  at  law  of  Martha  Slnsser, 
the  sole  maker  of  the  notes  secured  by  said 
mortgage,  which  was  executed  by  her  and 
husband  npon  her  separate  real  estate.  This 
appeal  is  governed  by  the  provisions  of  the 
Civil  Code,  and  not  by  the  provisions  of  the 
act  concerning  the  settlement  of  decedents* 
estates,  being  sections  2600-2612,  Rev.  St 
1894  (secUons  24S4r-24S7.  Rev.  St  1881;  sec- 
tions 2404-2457,  1  Homer's  Rev.  St  1896). 
As  the  recmrd  does  not  show  that  any  up- 
peal  was  prayed  or  appeal  bond  filed  as  re- 
quired by  section  6tM^  Rev.  St  1894  (section 
638,  Rev.  St  1881;  sections  638.  Homer's 
Bev.  St  1896),  this  appeal,  so  far  as  appel- 
lants other  than  Stults,  administrator,  are 
concerned.  Is  not  a  term-time  appeal  It  Is 
^vlded,  however,  by  section  667,  Rev.  St 
1894  (section  64fi,  Rev.  St  1881;  section  645, 
1  Homer's  Rev.  St  188^,  that  '^ecntors, 
admhdstraton,  and  guardians  may  have  an 
appeal  and  stay  proceedings  In  the  oonrt 
bdow,  wltiunit  glvhig  an  appeal-band."  This 
section  does  not  provide^  however,  that  sn 
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executOT.  administrator,  or  (uardlan  can 
take  a  term-time  appeal,  imdor  tike  provl- 
aioDB  of  aectlon  660  (838),  supra,  without 
filing  an  appeal  bond  and  complying  with 
the  other  provisions  of  said  section.  But 
conceding,  without  deciding,  that  an  execu- 
tor, administrator,  or  gnardlan  Is  entitled  to 
take  a  term-time  appeal  under  said  section 
850  (638).  supra,  without  filing  an  appeal 
bond,  ft  is  clear  that  unless  the  appeal  Is 
prayed,  and  a  stay  of  proceedings  Is  obtained 
In  the  court  below,  as  provided  In  section 
657  (645),  supra,  the  appeal  would  be  a  vaca- 
tion, anid  not  a  term-time,  appeaL  The  rec- 
«d  does  not  show  that  Stults,  administrator, 
prayed  an  appeal  or  procured  an  order  In  the 
court  below  for  a  stay  of  proceedings,  It 
follows,  therefore,  that  the  appeal  la  gov- 
erned by  the  law  regulating  vacation  appeals, 
and  not  by  the  law  regulating  term-time  ap- 
peals. It  is  settled  law  in  this  state  that 
all  parties  affected  by  the  judgment  most.  In 
all  appeals  governed  by  the  Civil  Oode,  ei- 
c^t  those  taken  during  term  time  undw  the 
provisions  of  section  638,  Rev.  St  1881  (sec- 
tion 650.  Rev.  St.  1S94).  be  made  co-appel- 
lanta  In  this  court,  or  the  appeal  will  be 
dismissed  for  want  of  Jurisdiction.  Boach 
T.  Baker  (Ind.  Sup.)  43  N.  B.  932,  and  cases 
dted;  Lee  v.  Mozlngo.  143  Ind.  667,  and 
cases  cited  page  671,  41  N.  B.  451.  455; 
Denke-Walter  v.  Loeper,  142  Ind.  657,  42  N. 
EL  358,  and  oases  cited;  Shuman  t.  OoUis, 
144  Ind.  333,  43  N.  B.  257.  WUUam  H. 
Baker  was  a  co-party  with  appellants  In  the 
court  below,  and  was  affected  by  the  Judg- 
ment, and  should,  therefore,  have  been  made 
a  co-appellant,  to  place  the  case  within  the 
Jurisdiction  of  this  court  Lee  v.  Mozlngo, 
supra.  This  has  not  been  dona  ^nie  appeal 
is  therefore  dismissed. 


aM  ino.  tsn 

MOOBS  V.  HORNEB. 

(Supreme  Oourt  of  Indiana.    Nov.  24,  1886.) 

JoDsmiTT— Froobbdiko  to  Vaoatb— ViauoHitoa 
or  Attorkbt— Bra  Judioata. 

1.  l%e  neeligence  of  an  attorney  Is  attribotm- 
Ue  to  his  client,  and  when,  tfaroogh  such  negli- 
gence, a  Judgment  is  rendered  against  the  cll- 
«att  by  default  he  Is  not  entitled  to  l>e  relieved 
from  it  under  Rev.  St  1881,  S  396  (Rev.  St. 
1894,  f  889),  aatbcHrlriiw  the  vacation  of  a  judg- 
ment i^hen  taken  through  the  party's  "mistake, 
inadvertence,  surprise  or  excnsable  neglecL" 

2.  The  denial  of  a  motion  made  la  an  action 
to  set  aside  a  Judgment  rendered  on  a  default 
Is  an  adjudication  wfaidi  will  bar  a  inbseqaemt 
proceeding  under  the  statute  fOr  the  same  pur- 
pose. 

Ajfpeal  from  dnmlt  court,  Boone  county; 
B.  B.  Hlggtns,  Special  Jndge. 

Action  by  Truman  B.  Homer  against  WOlls 
B.  Moore  to  set  aside  a  former  Judgment  be- 
tween tlie  partlee.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed. 

Ira  M.  Sharp,  for  appellant  Terhune  & 
Niew,  for  appellee. 


HOBNEB.  841 

MONKS,  J.  This  action  waa  brought  by  ap- 
pellee In  the  court  below,  under  section  896. 
Rev.  St  1S81  (section  S09,  Rev.  St  1894).  to 
set  aside  a  default  and  Judgment  of  said  court 
quieting  appellant's  title  to  certain  real  estate. 
That  part  of  the  complaint  which  It  Is  chilmed 
sets  out  "the  facta  which  show  that  the  Judg- 
ment was  taken  against  appellee  throogb  hia 
mistake,  Inadvertence,  surprise,  or  excusable 
neglect"  Is  substantially  ai  follows:  "The 
original  action  to  quiet  title  was  commenced 
appellant  in  the  Boone  circuit  court  on  De- 
cember 30,  1882,  against  appellee  and  others. 
Including  one  Richard  M.  Crouch.  That  snm- 
mons  waa  served  on  appellee  ten  days  before 
the  return  day  thereof,  by  copy;  that  said 
Richard  M.  Crouch,  as  the  agent  of  appellee, 
employed  the  firm  of  Wesner  &  Wesner,  prac- 
tldng  attorneys,  to  appear  for  appellee  and 
make  his  defense  to  said  action;  that  said  at- 
torneys accepted  said  employment,  and  agreed 
to  took  after  appellee's  Interest  In  said  action, 
and  notify  him  when  he  should  be  needed; 
that  said  Wesner  &  Wesner  entered  their  ap- 
pearance generally  for  the  defendants;  that 
afterwards  one  Patrick  H.  Dutch,  a  practicing 
attorney  of  said  court  announced  lu  open 
court  that  he  appeared  for  Matilda  Homer, 
one  of  the  defendants  in  said  cause;  that  C. 
S.  Wesner,  a  member  of  said  firm  of  Wesnet 
&  Wesner,  was  present  In  court,  and  beard 
said  announcement,  and  understood  and  be- 
lieved- that  said  appearance  was  for  appellee, 
and,  by  reason  of  said  misunderstanding,  he 
did  not  thereafter  appear  for  appellee,  but  ap- 
peared for  O.  D.  Wesner  and  Crouch  and  wife, 
who  were  also  defendants  In  said  cause; 
that  afterwards  a  rule  at  court  was  taken 
against  the  defendants  to  answer,  but  because 
of  said  mlsundbrstandlng.  no  one  appeared  for 
appellee,  and  no  answer  was  filed  for  him, 
and  on  the  22d  day  of  January,  1893,  a  de- 
fault was  taken  against  appellee,  without  his 
knowledge  or  consent  and  without  his  know- 
ing that  Wesner  &  Wesner  were  not  appear^ 
iDg  for  him,  and  without  Wesner  &  Wesner 
knowing  that  Dutch  was  not  appearing  for 
appellee,  and  afterwards,  on  February  4, 1893, 
appellant  recovered  Judgment  on  said  default 
quieting  bis  title  to  said  lands." 

It  Is  earnestly  Insisted  by  appellant  "that 
the  facts  stated  In  the  complaint  do  not  show 
that  judgment  was  taken  against  appellee 
through  his  mistake.  Inadvertence,  surprise,  or 
excusable  neglect,  but  that  the  facts  allied 
show  that  the  same  was  taken  on  account  of 
the  negligence  of  bis  attorneys,  and  that  theii 
negligence  is  attributable  to  him."  It  Is  clear 
that  the  facts  alleged  show  that  the  default 
was  taken  and  Judgment  rendered  against  ap- 
pellee on  account  of  the  negligence  of  bis  at- 
torneys. When  O.  S.  Wesner,  his  attorney, 
understood  from  the  announcement  made  by 
Mr.  Dutch  that  he  appeared  for  appellee,  prop- 
er diligence  required  that  he  make  some  In- 
quiry of  Dutch  In  regard  to  the  same,  and  that 
he  examine  the  files  in  the  case.  This  he 
new  did.   He  knew  tZiat  Matilda  Bxanet 
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was  n  co-defendant  In  said  tauae  with  the  ap- 
Ijellee,  Truman  Horner.  An  examination  of 
the  issue  docket,  order  boolt,  entry,  or  the  an- 
swers iiied,  would  have  disclosed  his  mlstalie. 
His  failure  to  make  such  Inquiry  and  examina- 
tion was  gross  negligence.  It  Is  a  general 
rule  that  no  mistake,  inadvertence,  or  neglect 
attiibatable  to  an  attorney  can  be  successfully 
used  as  n  ground  of  relief,  unless  It  would  have 
been  excusable  if  attributable  to  the  client. 
The  acts  and  omissions  of  the  attorney  In  such 
case  are  those  of  the  client  Railway  Co.  v. 
Hood,  130  Ind.  594,  596,  30  N.  E.  705,  706; 
Sharp  v.  Moffitt,  94  Ind.  340;  Krelte  v.  Krelte, 
03  Ind.  584,  586;  Brumbaugh  v.  Stockman,  83 
Ind.  583;  Cox  v.  Harvey,  53  Ind.  174;  Phelps 
V.  Osgood,  34  Ind.  150;  Frazier  t.  Williams, 
18  Ind.  416;  Spaulding  v.  ThomiMon,  12  Ind. 
477;  Heaton  v.  Peterson,  6  Ind.  App.  1,  31 
N.  B.  1133;  2  EUiott,  Gen.  Prac.  S  1032,  and 
cases  cited  in  note  2.  It  follows,  therefore, 
that  the  facts  stated  in  the  complaint  did  not 
entitle  appellee  to  any  relief  under  the  provi- 
sions of  section  396,  ReT.  St  18S1  (section 
399,  Rev.  St.  1894),  snpra. 

It  appears  from  the  evidence  given  In  this 
case  that  at  the  January  term,  1893,  of  said 
court  (the  same  term  at  which  said  Judgment 
was  rendered),  api>ellee  filed  his  written  mo- 
tion to  set  aside  the  default  and  Judgment  In 
said  cause;  that  he  afterwards  filed  an  amend- 
ed motion  to  set  aside  said  default  and  Judg- 
ment, which  motion  was  supported  by  the  af- 
fidavits of  himself,  Wesner,  and  Crouch,  the 
affidaTit  of  Wesner  in  support  of  said  motion 
being  the  same  as  the  one  given  in  evidence 
by  appellee  In  this  i;»x>ceeding,  to  which  mo- 
tion, as  amended,  appellant  filed  a  counter 
atHdavIt  as  to  the  excuse  or  mistake  averred  In 
said  motion  for  allowing  said  default  to  be 
taken;  that  afterwards,  at  the  March  term 
of  said  court,  said  motion  was  overruled,  to 
which  appellee  excepted.  When  the  court 
overruled  said  motion,  that  was  a  final  Judg- 
ment In  said  proceeding;  and  the  presumption 
Is  that  the  same  was  determined  upon  Its  mer- 
its, unless  the  contrary  is  shown.  1  Van 
Fleet,  Former  Adj.  §S  15-21,  and  cases  cited. 
The  grounds  for  setting  aside  said  default 
and  Judgment  alleged  in  said  motion  filed  by 
appellee  in  1893  were  the  same  aa  those  con- 
lalned  in  the  complaint  In  this  proceeding,  ex- 
cept that  appellee's  defense  to  the  original  ac- 
tion Is  more  specifically  stated  In  the  com- 
plaint In  this  case  than  In  said  motion.  It  is 
not  essential,  under  our  practice,  that  a  mo- 
tion to  set  aside  a  default  under  section  396, 
Her.  SL  1881  (section  399,  Rev.  St.  1894).  su- 
pra, be  verified.  It  is  settled  law  that,  when- 
ever a  matter  is  adjudicated  and  finally  de- 
termined by  a  competent  tribunal,  It  Is  con- 
sidered forever  at  rest.  This  principle  not 
only  emljracea  what  was  actually  determined, 
*ut  extends  to  evei^  other  matter  which  the 
parties  might  have  litigated  In  the  cose.  Par- 
ker T.  Obenchaln,  140  Ind.  211,  39  N.  E.  868; 
WUaon  T.  Buell.  U7  Ind.  315, 20  N.  E.  231,  and 
authorities  cited.   We  think  the  action  of  the 


court  In  overruling  said  motion  made  In  1893 
to  set  aside  the  default  and  Judgment  in  the 
original  cause  was  an  absolute  bar  to  another 
proceeding  for  the  same  purpose.  White  v. 
Watts.  18  Iowa,  74,  78;  Kabe  T.  The  Eagle, 
25  Wis.  lOft;  Mabry  v.  Henry,  83  N.  C.  298, 
300;  Hhnes  v.  Klehl,  154  Pa.  St.  190,  25  Atl. 
632;  Zadek  v.  Dixon  (Tex.  Sup.)  3  S.  W.  247; 
Walker  t.  Heller,  104  Ind.  327,  331,  3  N.  E. 
114;  Stults  V.  Forst,  135  Ind.  207,  34  N.  E. 
1125;  Pariier  v.  Obenchaln,  supra;  Davis  v. 
Bass,  4  Ind.  313;  Hawk  v.  Evans,  76  Iowa. 
598,  41  N.  W.  368;  Wilson  v.  Craige,  113  N.  C. 
463, 18  S.  E.  715;  State  v.  Evans,  74  N.  C.  324; 
Moore  v.  Gamer,  109  N.  a  157,  13  S.  E.  768; 
Sanderson  v.  Dally,  83  N.  C.  67;  PhlUlps  v. 
Queen  (Ky.)  3  S.  W.  146;  Bank  t.  Hansee,  15 
Abb.  N.  0.  488,  492;  Johnson  v.  Latta,  84  Mo. 
139;  Armstrong  Co.  v.  Plumcreek  Tp.  Over- 
seers, 158  Pa.  St.  92,  27  Atl.  842;  Gallaher  y. 
City  of  MoundavUle,  34  W.  Va.  730,  12  S.  E. 
859;  New  York  &  New  Jersey  Telephone  Co. 
V.  Metropolitan  Tel.  &  Tel.  Co.,  81  Hun,  453, 
31  N.  Y.  Supp.  213;  Rogers  v.  Hoenig.  46  Wis. 
361,  1  N.  W.  17;  Plgnolet  T.  Geer,  19  Abb. 
Prac.  264;  Kaufman  v.  Keenan  (City  Ct.  N. 
Y.)  2  N.  Y.  Supp.  395;  Hill  v.  Hoover.  9  Wla. 
15;  Pierce  v.  Kneeland,  Id.  23;  Austin  t. 
Walker,  61  Iowa,  158,  16  N.  W.  65;  Mayer 
V.  Wick,  15  Ohio  St.  548;  Spltley  v.  Frost,  15 
Fed.  299,  305;  Van  Fleet,  Former  Adj.  fiS  15- 
21,  and  cases  cited.  In  1  Van  Fleet,  Former 
Adj.,  at  section  19,  it  Is'said:  "An  order  deny- 
ing a  motion  to  set  aside  a  Judgment  ban  a 
new  motion  for  the  same  purpose.  So  the  de- 
nial of  a  motion  to  set  aside  a  Judgment  be- 
cause obtained  by  Irregular  practice  Is  a  bar 
to  a  new  one  to  set  It  aside  for  a  fraudulent 
advantage  taken  In  entering  it  np,  because  the 
law  does  not  tolerate  successive  proceedlnga 
to  accomplish  the  same  result  upon  newly-as- 
slgned  reasons.  *  *  •  An  order  overruling 
a  motion  to  set  aside  a  default  precludes  a  suit 
for  the  same  purpose."  Besides,  the  default 
and  Judgment  which  it  is  sought  by  this  pro- 
ceeding to  set  aside  were  taken  at  the  Janu- 
ary term,  1893,  of  the  Boone  circuit  court;  the 
first  motion  to  set  aside  said  default  was  over- 
ruled April  29,  1893;  and  this  proceeding  tor 
the  same  purpose  was  not  commenced  until 
July  19,  1894,  more  than  17  months  after  the 
Judgment  was  rendered  In  the  original  ac- 
tion. No  excuse  is  shown  for  tills  delay.  The 
record  shows  that  appellee  made  his  aflSdavit 
in  the  first  proceeding  to  set  aside  said  default 
on  February  10,  1893,  and  knew  then,  if  not 
before,  that  said  default  had  been  taken  This 
court  said  in  Birch  v.  Frantz,  77  Ind.  199,  on 
page  203:  "While  it  la  true  that  the  period  ot 
two  years  Is  allowed  a  party  who  seeks  to  set 
aside  a  Judgment,  in  which  to  file  his  appli- 
cation, yet  he  is  not  excused  from  showing 
that  he  has  acted  promptly  and  diligently. 
After  dlscov^  of  the  default  and  Judgment, 
a  party  who  seeks  relief  must  act  with  rea- 
sonable diligence.  If  be  Is  unreasonably  neg- 
ligent in  applying  for  relief,  he  will  obtain 
none."   This  case  is  cited,  and  the  same  doc- 
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trine  declued.  In  Ammerman  t.  State,  98  Ind. 
16S,  where  there  was  a  delay  of  17.  monttu  In 
maklnx  the  aj^iUcatlon  to  set  aaide  the  de- 
fault For  tbe  EeasoDB  slven  tbe  Judgment  to 
rerened. 


(16  Ind.  App.  880) 

BRTANl?  et  al.  T.  STODT. 
(Appellate  Oonrt  of  Indiana.    Dec  1,  1896.) 

On  motion  for  rehearlnc.  Denied. 

For  former  report,  lee  44  N.  E.  68. 

DAVIS,  J,  On  petition  for  rebearlnff. 
counsel  for  appellants  insist  that  the  first 
paragraph  of  the  answer  of  Bryant  and 
Hughes  was  sufflcient,  and  that  tbe  court 
erred  In  sustaining  the  demurrer  thereto. 
The  substance  of  this  para^aph  of  the  an- 
swer is  "that  the  plaintifF  never  at  any  time, 
prior  to  the  commencement  of  this  suit,  no- 
tifled  them  that  he  bad  given  employment 
to  said  Ed.  O.  Scott  as  such  traveling  sales- 
man." The  contention  of  counsel  for  ap- 
pellants is  that  notice  to  appellants  that 
the  bond  had  been  accepted  was  necessary 
In  order  to  make  it  obligatory  on  them.  On 
careful  examination  and  consideration  of  the 
question  on  the  former  hearing,  we  were  of 
the  opinion  that  "no  notice  of  acceptance 
was  necessary."  Although  counsel  for  ap- 
pellants has  reargued  tbe  question  with 
great  skill  and  ability,  we  are  of  the  opinion 
that  our  conclusion  on  the  wiglnal  hear- 
ing to  correct  Therefore  no  reason  extots 
tor  granting  a  rehearing.  Petition  otW' 
ruled. 

aT  Ind.  App.  MSi 

RIGNEr  T.  JACOBS  et  al.i 

(Appellate  Court  of  Indiana.    Nov.  21,  1880.) 

OABmsBUBNT— Practice — Motion  to  Dibchahoi 
— AssiONHBST  won  Collection — Effect. 

1.  On  motion  by  garnishee  to  be  discharged, 
Cscts  alleged  in  the  motion,  or  in  the  statement 
In  support  thereof,  cannot  be  considered,  unless 
set  up  in  the  pleadings  filed  before  the  motibn 
was  presented,  such  a  motion  being  eguiTalent 
at  most  to  a  motion  for  judgment  on  the  plead- 
Inga. 

2.  An  assignment  of  a  policy,  after  loss,  for 
collection  merely,  does  not  exempt  Insurer  from 
garnishment  at  the  Instance  of  a  creditor  of 
Insured,  the  assignee  being  made  a  part;  to  the 
proceedings. 

8.  Tbe  fact  that  the  assignee,  after  the  service 
ob  garnishment  on  him,  assigned  the  policy  to 
a  nonresident,  and  that  the  policy  was  taken  out 
of  the  state  by  such  nonrealoent  does  not  entitle 
Insurer  to  be  discharged. 

Appeal  from  circuit  court,  Elkhart  county; 
X«w  Wanner,  Judge; 

Action  by  the  La  Porte  Carriage  Com- 
pany against  James  H.  Jacobs,  in  which 
Haity  M.  Hlxon  and  others  were  summoned 
as  garnishees.  From  a  Judgment  discharging 
the  garnishees,  John  B.  Rlgney.  who  filed  un- 
der the  case,  appeato.  Beveraed. 

Baker  &  MlUer  and  Osborne  &  Zook,  for  ap- 
pdtont   TiUl  A  Satobm^,  tor  appelleea. 


■IMisarlni  dsnlsda 


BEINHABD,  J.  The  La  Porte  Oarrlag* 
Company  sued  the  appellee  James  H.  Jacobs 
In  the  court  below  on  three  bills  of  ex- 
change and  in  attachment  and  the  other 
appellees,  Henry  W.  Hlxon,  the  Phcenlx  In- 
surance Company  of  Brooklyn,  and  the 
Pennsylvania  Insurance  Company  of  Phila- 
delphia, Pa.,  were  brought  In  as  garnishee 
defendants.  The  appellant  properly  filed  un- 
der the  case  of  the  carriage  company.  Ja- 
cobs was  defaulted,  and  Judgment  was  ren- 
dered against  him  in  favor  of  the  appellant 
for  the  amount  of  his  debt  The  carriage 
company  dismissed  lis  garnishment  proceed- 
ings, leaving  the  appellant  as  the  only  plain- 
tifF. Tbe  Insurance  companies  separately 
filed  answers  in  six  paragraphs,  the  an- 
swers of  each  company  being  Identical  with 
those  of  tbe  other.  The  first  paragraph  of 
each  of  these  answers  Is  the  general  denial; 
tbe  second  and  third  aver  that  Jacobs  did 
not  comply  with  the  conditions  of  the  poli- 
cies in  making  proofs  of  loss  and  submitting 
to  an  examination  under  oath;  the  fourth 
and  fifth  paragraphs  charge  that  Jacobs 
set  fire  to  the  Insured  property,  and  burned 
it;  and  In  the  sixth  paragraph  it  Is  alleged 
that  after  the  fire,  and  before  the  garnish- 
ment process  was  served  on  the  companies. 
Jacobs  had  sold  hto  claims  against  the  com- 
pai^ea  for  a  valuable  consideration.  To  the 
affirmative  answers  of  the  companies  the  ap- 
pellant replied  In  one  paragraph,  setting  up 
affirmatlTe  matter.  Ttie  companies  demur- 
red to  thto  reply,  and  the  demurrer  was 
overruled.  The  reply  avers,  among  other 
tbiuga.  that  the  transfer  from  Jacobs  to 
Hlxon«  mentioned  in  the  sixth  paragraph  of 
the  answer,  was  made  to  Hlxon  In  trust,  for 
the  purpose  of  collecting  the  money  for 
Jacobs,  and  paying  it  over  to  him.  After 
the  case  had  stood  thus  for  some  months, 
each  company  filed  a  separate  motion  to  be 
dismissed  as  garnishee  defendant  TMs  m<H 
tlon  was  sustained  as  to  each  of  tbe  com- 
panies, and  an  exception  saved,  and  the 
ruling  to  Signed  as  error.  Pending  the 
motions  of  tbe  insurance  companies  to  be 
discharged,  the  appellant  offered  to  file  addh 
tional  replies,  which  motion  was  overruled, 
and  tbe  appellant  excepted.  The  ruling  nit- 
on tUs  motion  constitutes  the  second  sped- 
flcatkm  of  error.  After  the  discharge  of  the 
Insurance  companies  as  garntohees,  tbe  court 
rendered  Judgment  for  costs  in  favor  of 
said  companies,  and  this  action  of  the  oonrt 
to  the  third  assignment  of  error. 

Did  the  court  commit  reversible  error  In 
discharging  the  insurance  companies  with- 
out affording  the  appellant  an  opportunlt? 
to  make  proof  of  their  Indebtedness  to  Ja- 
cobs? The  practice  in  filing  and  sustain- 
ing such  a  motion  to  an  unusual  one,  but  we 
think  It  amounts  to  a  motion  for  Judgment 
on  the  pleadings,  and  If  upon  these  the  com- 
paules  were  entitled  to  be  discharged,  we 
think  the  action  of  the  court  was  proper. 
If  not  It  to  equally  clear,  we  think,  that 
tbe  court  committed  an  error  for  wlildi  the 
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Judgment  must  be  reversed.  The  court,  In 
pasBlns  upon  the  moUon  to  dismiss,  could 
properljr  look  to  all  the  pleadings  filed,  and 
different  steps  taken  In  the  cause.  The  mo- 
tion was  In  the  nature  of  a  demurrer  to  the 
evidence.  It  admitted  all  the  facts  pleaded, 
and  every  legitimate  inference  to  be  drawn 
therefrom.  We  do  not  think  the  court  conld 
consider  as  true  or  admitted  any  facts  al- 
leged In  the  motion  to  be  discharged,  or  In 
the  statement  in  support  of  the  motion,  un- 
less such  facts  had  also  been  set  up  in  the 
pleadings  filed  before  that  motion  was  pre- 
sented. The  motion  was  not  verified,  and, 
as  alrea(^  Intimated,  would  at  best  be  equlv- 
ollnt  only  to  a  motion  for  Judgment  on  the 
lileadings.  In  Itself  It  furnishes  no  proof  of 
the  truthfulness  of  Its  averments.  It  appears 
from  the  answers  of  the  Insurance  compa^ 
ules  that  on  the  12th  day  of  October,  18^,  Ja- 
cobs, "for  a  valuable  consideration,"  assign- 
ed and  transferred  all  his  Interest  In  the  poli- 
cies to  Hlzon,  and  that  Jacobs  and  Hizou 
notified  the  companies  of  snch  ass^ment. 
It  also  appears  from  these  answers  that  the 
only  supposable  evidence  of  the  Indebtedness 
of  the  insurance  companies  to  Jacobs  was 
by  reason  of  certain  fire  insurance  policies, 
and  that  on  these  they  owed  Jacobs  noth- 
ing, because  he  bad  not  complied  with  the 
terms  and  conditions  of  the  policies  In  cer- 
tain particulars,  and  because  he  had  will- 
fully and  purposely  burned  the  property, 
with  intent  to  defraud  the  companies.  The 
general  denial  was  not  pleaded  in  reply  to 
the  answers.  In  the  affirmative  reply  the 
appellant  alleged  an  adjustment  of  the  loss 
by  the  insurance  companies,  and  an  agree- 
ment by  them  to  pay  Jacobs  a  certain 
amount  The  motion  to  be  discharged  ad- 
mitted an  adjustment  and  agreement  to  pay. 
The  companies  were,  therefore,  estopped  to 
deny  these  facts,  and  weVe  not  entitled  to 
l)e  discharged  by  reason  of  their  averment 
that  Jacobs  had  violated  his  part  of  the  con- 
tract, etc.  In  his  affirmative  reply  the  ap- 
pellant further  alleges,  as  we  have  seen, 
that,  although  Hixon  received  the  policies 
by  way  of  assignment,  yet  that  such  an  as- 
signment was  not  an  absolute  one,  but  was 
made  only  In  trust  and  for  the  purpose  of 
the  collection  of  the  debt  by  Hlxon,  and  the 
payment  of  the  proceeds  to  Jacobs.  This 
was  a  complete  traverse  of  such  portion  of 
the  affirmative  answers  as  relied  upon  the 
transfer  of  the  policy  or  policies.  Nor  was 
It  the  averment  of  a  mere  conclusion.  The 
allegation  that  the  transfer  was  merely  In 
trust,  and  for  the  purpose  of  collection,  was 
the  averment  of  a  fact  which  was  admitted 
by  the  motion  to  dismiss.  If  it  was  true 
that  Jacobs  transferred  to  Hlzon  only  for 
the  purpose  of  having  Hlxon  collect  the 
debt,  and  to  pay  it  over  to  Jacobs,  and  If 
the  companies  had  not  yet  paid  Jacobs  or 
nizon,  the  latter  being  before  the  court  also, 
then  the  appellant  was  entitled  to  an  order 
directing  the  money  to  be  paid  to  the  ap- 
pellant. Hlxon  had  acquired  no  right  la 


the  property  represented  by  the  policies,  ex- 
cept, perhaps,  a  special-property  right  in  the 
nature  of  a  lien  for  his  commissions.  All 
the  parties  being  In  court,  the  latter  conld 
make  an  order  which  would  protect  each  of 
them.  The  mere  fact  that  the  legal  title  In 
the  policies  had  been  transferred  to  Hlxon 
did  not  necessarily  discharge  the  companies 
as  gamfsheea.  It  is  true,  if  they  had  paid 
Hixon  before  process  was  bad  upon  them, 
snch  payment  would  have  been  a  protection 
to  them.  But  they  make  no  claim  of  that 
sort.  They  say,  in  effect,  "We  originally 
owed  Jacobs  some  Insurance,  but,  as  he 
turned  the  policy  over  to  Hixon  for  collec- 
tion, we  will  settle  with  Hixon  hereafter." 
This  they  are  not  in  a  position  to  assert. 
Hlzon  and  all  parties  Interested  were  before 
the  court,  and.  If  the  facts  pleaded  in  the 
reply  are  true,  the  appellant  Is  entitled  to 
an  order  for  the  money  to  the  extent  of  Ja- 
cobs' interest  therein,  not  exceeding  the 
amount, of  appellant's  claim. 

AppeHees'  coimsel  lay  great  stress  upon  an 
averment  In  the  reply  that,  "after  the  service 
of  garnishment  on  him  [Bixon]  he  [Hlxon] 
had'  sold  said  claims  and  demands  against 
the  appellee  insurance  companies  to  one  F. 
6.  Cowie,  a  nonresident  of  the  state,  and 
that  no  property  of  the  said  defendant  [Ja- 
cobs] had  been  attached,  and  the  only  fund 
to  pay  said  creditors  Is  said  claims  and  de- 
mands against  said  Insurance  companies,  so 
sold  and  assigned  by  said  garnishee  Hixon 
to  said  Cowie."  We  do  not  perceive  how 
this  averment  will  exonerate  the  companies 
from  the  payment  of  the  Insnrance  money 
Into  court  If  Hlzon  sold  and  delivered  the 
policies  to  Cowie  after  service  of  the  pro- 
cess on  him  (Hlxon),  snch  sale  and  delivery 
would  constitute  no  defense  on  his  part.  In-, 
deed.  It  does  not  appear  that  he  had  any 
power  to  sell  the  policies  at  all,  and  how 
he  could  transfer  the  title  without  authority 
Is  difficult  to  understand.  Bat,  If  he  had 
such  authority  from  Jacobs,  it  ceased  after 
the  service  of  the  process  upon  him.  The 
fact  that  Cowie  has  token  the  policies  out 
of  the  state  cannot  be  material.  The  com- 
panies can  be  fully  protected  by  the  order 
of  the  court  It  does  not  appear  that  the 
companies  ever  paid  this  debt  to  Hlxon,  or 
to  any  one  else.  An  order  upon  them  to 
pay  it  Into  court  for  the  appellant's  benegt 
could  be  no  Injury  to  them  If  they  Justly  owe 
the  debt.  If  they  do  not  Justly  owe  It,  of 
course  they  cannot  be  required  to  pay  It. 

Nor  do  we  think  the  appellant  was  con- 
cluded by  the  oral  examination  of  Hlxon 
and  of  one  of  the  agents  of  the  companies. 
The  appellant  had  a  right  to  introduce  evi- 
dence in  contradiction  of  the  sworn  state- 
ments of  these  persons.  We  think  the  ap-. 
pellant  should  have  been  permitted  to  prove 
the  averments  of  his  complaint,  and,  if  then 
the  companies  succeeded  in  establishing  the 
facts  alleged  In  their  answers,  he  should 
have  been  given  an  opportunity  to  show  the 
truth  of  his  reply.   This  is  true,  we  think. 
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wlthont  reference  to  the  morlts  of  his  motton 
to  be  permitted  to  file  additional  i^lIetB. 

It  Is  anKe  true,  as  contended  Iv  tbe  learn- 
ed counsel  tor  tbe  InBorance  companlet,  tbat- 
the  attachment  creditors  stand  In  the  shoes 
ol  Jacobs,  and  can  acquire  no  greater  right 
than  he  had  at  the  time  the  proceedings  In 
garnishment  were  commenced.  But,  If  the 
arerments  of  the  reply  are  true,  Jabobs  still 
has  an  interest  In  the  property.  He  had,  at 
least,  an  equitable  tltte  to  the  policies,  which 
formed  the  proper  subject  for  gamlshment* 
If,  Indeed,  Hlxon  was  anything  more  than  a 
collection  agent 

Judgment  reversed,  with  Instructions  to 
ormnle  the  motion  of  the  appellees  the 
Fbcenlx  Insnronce  Company  of  Brooklyn 
and  the  FomsylTanla  Fire  Insurance  Oom- 
pany  of  Philadelphia,  Pa.,  to  be  discharged 
as  garnishee  defendants,  and  for  further 
proceedings  not  Inconslstoit  with  this  opin* 
ion. 


(IB  lad.  App.  250) 

STATB  T.  GONB. 
(Appellate  Comt  of  Indiana.    Nor.  24,  1896.) 

ObSCKKITT — SUFTIOISNOT  or  iHDlOTMBilT. 

Under  Rev.  St  1894,  S  2081  (ReT.  St.  1881, 
1 1996),  declaring  Kalltjr  of  public  Indecencr  aD7 
one  over  14  rears  of  age  who  naea  obsceDe  or 
licentious  language  in  the  presence  or  hearing 
of  a  female,  etc.,  if  tbe  words  charged  ate  not 
obsceue  or  licentloUM  per  se,  the  indictment  must 
show  by  extrinaiG  aTennents  that  they  were 
used  In  that  sense,  and  were  so  nnderstood  by 
the  female. 

Appeal  from  circuit  court,  Blkhart  county; 
H.  D.  WHson,  Judge. 

Bert  Gone  was  prosecuted  for  public  in- 
decency, and  from  a  judgment  guasbing  the 
affidavit  and  discharging  defendant  from 
custody  the  state  appeals.  AfQrmed. 

Miles  R.  McClaskey,  J.  W.  Van  Fleet,  and 
W.  A.  Ketcham,  for  the  State.  Dodge  & 
Hubb^  for  appellee. 

DAVIS,  J.  This  Is  a  prosecution  under 
section  2081,  Rev.  St.  1894  (section  1995,  Rev. 
St  1881),  for  public  indecency.  The  court 
below  sustained  the  appellee's  motion  to 
qnasb  the  affidavit  In  the  cause,  and  dis- 
charge the  defendant  from  custody,  and  the 
state  then  excepted.  The  state  of  Indiana 
brings  this  appeal  to  reverse  said  ruling. 
The  part  of  section  2081,  Rev.  St.  1804  (sec- 
tion 1995,  Rev.  St.  18S1),  under  which  this 
prosecution  was  brought,  reads  as  follows: 
"Whoever,  being  over  fourteen  years  of  age, 
•  •  •  uses  or  utters  any  obscene  or  li- 
centious language  or  words  in  the  presence 
or  hearing  of  any  female  •  *  •  Is  guilty 
of  public  ,  iodecency,"  etc.  The  affidavit 
charges  that  "In  tbe  county  of  Elkhart,  and 
state  of  Indiana,  on  tbe  7th  day  of  Octot>er, 
1895,  Bert  Cone  was  then  and  there  a  male 
person  of  over  fourteen  years  of  age,  and 
that  satd  Cone  did  then  and  there.  In  tbe 
presence  of  a  female,  Katie  Marker,  use  and 
utter  obscene  and  licentious  language  and 
words,  such  words  being  as  follows:  'After 


pay  bans  are  over,'— meaning  by  the  word 
'balls*  his  testicles;  and  further  crying  out, 
*Ia  there  anything  In  It?  meaning  thereto  to 
Inquhre  If  said  Katie  Marker  was  not  a 
woman  of  bad  character  for  chasUty."  The 
language  charged  as  having  been  used  1^ 
appellee  Is  not  such  as  to  ctrnvey  a  meaning 
in  Its  nature  obscene  or  licentious,  unless  aid- 
ed by  extrinsic  averments.  It  Is  charged  by 
way  of  Inducement  or  colloquinm  that  the 
words  were  uttered  by  him  in  an  obscene  or 
licentious  sense,  but  It  Is  not  charged  that  any 
one  in  his  presence  or  hearing  so  understood 
the  words.  The  crime  consists  in  uttering 
obscene  or  llcentions  language  In  the  pres- 
ence or  hearing  of  a  female.  Where  lan- 
guage that  Is  obscene  or  licentious  per  se  Is 
uttered  In  the  pi^esence  or  hearing  of  a  fe* 
male,  the  crime  Is  complete;  but  where  the 
language  Is  not  obscene  or  licentious  per  se, 
the  use  of  It  Is  not  a  crime,  unless  it  Is  shown 
extrinsic  aveiments  that  it  was  used  In 
the  presence  or  hearing  of  a  female  In  an 
obscene  or  licentious  sense,  and  that  she  so 
nnderstood  the  words.  The  words  charged 
tn  the  affidavit  might  be  need  in  such  con- 
nection with  otlm  words  or  with  acts  to 
which  an  obscene  or  licentious  meaning 
might  attach,  bilt  nothing  Is  averred  showing 
how,  or  in  what  connection,  the  words  were 
uttered,  or  that  they  had  any  local  or  pro- 
vince meaning.  Assuming,  therefore,  that 
the  words  set  out  in  the  affidavit  can  be 
made  actionable  by  the  use  of  extrinsic  lan- 
guage, the  extrinsic  language  used  In  this 
Instance  is  not,  In  our  opinion,  sufficient  to 
chai^  the  crime.  State  v.  Cofflng,  3  Ind. 
App.  304,  29  N.  B.  615.  The  appeal  Is  not 
sustained.   Judgment  affirmed. 

(16  Ind.  App.  867) 
STATE  T.  HARDMAN. 
(AppeUate  Ooort  of  Indiana.    Nov.  24.  1896.) 
Statotrs— EvFicT  or  Amihdmbkt  —  Bbpbal  or 
CaiMiitAi.  BuTOTS— Sirrscr  oh  Puioa 
VlOLvnaaa, 

1.  An  amendatory  statute  which  merely  de- 
fines the  same  offense  in  substantially  the  same 
language  as  that  used  in  the  statute  amended 
does  not  take  away  the  right  of  prosecution  for 
violations  of  the  amended  act  occurring  before 
tbe  passage  of  the  amendment. 

2.  Rev.  St.  1894.  S  248  (Homer's  Rev.  St.  8' 
248),  providing  ttiat  the  repeal  of  any  statute 
shall  not  release  any  "penalty,  forfeiture  or  lia- 
bility" incurred  thereunder,  unless  the  repeal- 
ing act  shall  so  expressly  provide,  Includes  fines 
and  imptisonment  for  violation  of  penal  stat- 
utes; and  hence  the  repeal  of  Rev.  St.  1894,  { 
1098,  relating  to  criminal  libel,  by  Act  July  1, 
1895,  p.  91  fHorner'H  Rer.  St.  S  1925).  which 
contained  no  sariog  clause,  did  not  take  away 
the  right  to  prosecute  for  violations  of  the  for- 
mer act  occurring  prior  to  its  repeaL 

Appeal  from  circuit  court,  Grant  county;  J. 

L.  Custa,  Judge. 

John  A.  Hardman  was  prosecuted  for  crim- 
inal libel,  and  ttom  the  Judgment  the  state  ap- 
peals. Reversed. 

W.  A.  Ketcham,  Atty.  Gen.,  and  Ellas  Bun- 
dy,  for  tbe  State.  EUlott  &  Elliott  and  Strange 
&  Huffman,  for  appdteG^ 
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GAVIN,  3.  On  Jone  16,  1895,  tbe  foCowlng 
statute  was  in  force  In  tliia  state:  "Wboever. 
makes,  composes,  dictates,  prints  or  writes  a 
libel  to  be  published,  and  whoever  publishes 
or  knowingly  aids  In  publisblng  or  oomnmnl- 
catii«  a  llb^  Is  gnllty  of  libel  ana  shall,  npon 
conviction  thereof,  be  fined  not  more  than  one 
thousand  dollars  nor  less  than  five  dollars  to 
which  may  be  added  Imprisonment  In  tbe  coun- 
ty Jail  for  not  more  than  one  year  nor  less  than 
ten  days."  Eev.  St.  ISJM,  9  ItKJS  (Rev.  St. 
1881,  §  1925).  On  Joiy  1,  1895,  the  act  of  1895 
concerning  Ubel  went  into  force.  Acts  1895,  p. 
91  (Homer's  Rev.  St.  8  1925).  Section  3  of 
this  act  contains  all  that  is  comprised  In  the 
ftrst-quoted  section,  save  that  the  Imprisonment 
is  limited  to  six  months.  In  addition  thereto, 
it  contains  some  additional  .specifications  as  to 
who  may  be  punished  for  libel,  and  also  pre- 
scribes certain  rules  of  evidence  to  govern  upon 
the  trial.  In  tbe  following  section  Is  a  clause 
repealing  all  laws  in  conflict  therewith,  without 
any  saving  clause.  It  has  been  decided  that  an 
amendatory  statute  which  simply  defines  the 
same  offense  in  substantially  the  same  language 
as  that  used  in  the  statute  amended  does  not 
take  away  the  right  of  prosecution  under  the 
amended  statute,  but  the  new  statute  Is  singly 
to  be  regarded  as  a  continuation  of  the  old. 
Sage  V.  State,  127  Ind.  15,  26  N.  H.  667.  It 
is  claimed,  however,  by  appellee  thaf  the  latter 
act,  without  being  amendatory  of  tbe  former, 
or  a  re-enactment  of  It,  covers  the  same  sub- 
ject-matter, and  also  creates  new  and  distinct 
offenses,  prescribing  different  penalties  there- 
for, and  thereby  repeals  the  said  section  1998. 
Wright  V.  Board,  98  Ind.  88;  State  v.  Mason, 
108  Ind.  48,  8  N.  B.  716;  State  v.  Wells,  112 
Ind.  237, 13  N.  E.  722.  AssmnUig  this  to  be  the 
case,  the  question  presented  for  otn:  determloa- 
.tion  Is,  does  the  repeal  of  the  first-named  act 
carry  down  with  it  the  right  to  prosecute  for 
violations  of  Its  provisions  occurring  before  the 
repeal"/  It  has  been  adjudged  by  our  supreme 
court  that  no  one  can,  after  Its  repeal,  be  con- 
victed for  the  violation  of  a  repealed  statute, 
tmless  the  repealing  act  made  provision  there- 
for a  saving  clause.  Taylor  v.  State,  7 
Blackf.  93;  State  v.  Loyd,  2  Ind.  659;  White- 
hurst  V.  State,  43  Ind.  478;  State  v.  Mason, 
supra.  In  1877  a  law  was  passed  providing 
that  "the  repeal  of  any  statute  shall  not  have 
the  effect  to  release  or  extinguish  any  penalty, 
forfeiture  or  liability  Incurred  under  such  stat- 
ute, unless  the  repealing  act  shall  so  expressly 
provide:  and  such  statute  shall  be  treated  as 
still  remaining  In  force  for  the  purpose  of  sus- 
taining any  proper  action  or  prosecution  for  the 
enforcement  of  such  penalty,  forfeiture  or  lia- 
bility." Rev.  St.  1894,  §  248  (Horner's  Rev. 
St.  S  248).  Both  the  supreme  and  this  court 
have  already  held  that  this  statute  preserves 
liabilities  which  would  otherwise  fall  by  reason 
of  the  repeal  of  the  statute  upon  which  they  are 
founded.  Da^  v.  Ball,  7  Ind.  App.  64,  34 
N.  E.  246;  Crawford  v.  Hedrick,  9  ind.  App. 
356,  36  N.  E.  771;  Bruce  v.  Cook,  136  Ind.  214, 
S5  N.  B.  992.  The  language  of  section  248 
is  broad  enough  to  ajj^ly  to  criminal  liabilities, 


and  the  penalties  Incorred  by  reason  of  a  dis- 
regard of  the  penal  statutes  of  our  state.  It  la 
true  that  the  word  '"penalty"  Is  frequently  used 
to  designate  a  pecuniary  punishmoit  or  liability, 
and  has  sometimes  even  been  declared  to  be 
limited  to  that  class  alone,  and  not  to  include 
Iminlsonment  Village  of  Lancaster  v.  Rich- 
ardson, 4  Ijms.  136.  We  are  satisfied,  how- 
ever, that  the  word  Is  susceptible  of,  and  Is  fre- 
quently used  in,  a  broader  sense  than  this,  and 
as  a  generic  t&m  including  both  pecunlai^  and 
personal  pimistmient,  and  that  this  is  the  mean- 
ing which  should  be  ascribed  to  it  as  used  In 
this  statute.  Penal  laws  are  defined  to  be 
"those  laws  which  protilUt  an  act,  and  impose 
a  penalty  for  the  commission  of  It  They  are  ot 
three  kinds,— poena  pecuniaria,  poena  corporalis, 
and  poena  ezltil."  Rap.  &  L.  Law  Diet  p. 
945.  Thus,  If  we  may  translate  freely,  three 
kinds  of  penalties  are  recognized,  which  affect 
the  pockettwok,  the  person,  or  the  political  sta- 
tus of  the  Individual.  The  Imperial  Dlctlonaiy 
defines  "penalty"  as  "the  suffering  in  person 
or  property  which  Is  annexed  by  law  to  the  com- 
mission of  crime,  offense,  or  trespass,  as  a 
pnnishment"  To  the  same  effect  are  the  En- 
cyclopedic Dictionary  and  the  Century.  Bon- 
vler  says  it  Is  "tbe  punishment  Inflicted  by  a 
law  for  Its  violation.  The  term  Is  mostly  ap- 
plied to  a  pecuniary  punishment"  Black  says 
It  is  "a  punishment;  a  punishment  imposed  by 
statute,  as  a  consequence  of  the  commission  of 
a  spedfled  offense."  Oonnsel  for  appellee,  in 
their  brief  filed  in  ttils  cause,  themselves  tise 
the  word  In  this  more  general  sense.  Tbe  su- 
preme court  so  use  It  In  tbe  case  dted  by  them 
(State  V.  Wells,  supra),  saying;  general 
rule  Is  that  where  a  new  statute  covers  the 
whole  subject-matter  of  an  old  one,  adds  new 
offenses,  and  prescribes  different  penalties  for 
those  enumerated  in  tbe  old  law,  then  cne  for- 
mer statute  is  repealed  by  Implication."  Gen- 
aul  saving  statutes,  such  as  this,  are  by  law 
imported  into  tiie  sul)sequent  repealing  acts, 
and  obviate  the  necessity  for  Individual  sav- 
ing clauses.  Com.  v.  Sherman,  85  Ky.  686,  4 
S.  W.  790;  State  v.  Kansas  City,  Ft.  S.  &  G. 
R.  Co.,  32  Fed.  722.  All  the  cases  cited  by  ap- 
pellee holding  that  the  right  of  prosecution  is 
lost  by  the  repeal  without  a  saving  clause  arose 
prior  to  the  enactment  of  the  law  of  1877,  save 
State  V.  Mason  alone,  which  was  decided  after- 
wards. In  that  case,  however,  tbe  effect  of 
this  statute  was  not  considered,  nor  Is  any  ref- 
erence to  it  made  therein.  It  cannot  therefore, 
be  regarded  as  determinative  of  such  effect 
That  this  decision  was  inadvertentiy  rendered 
is  recognized  by  the  same  court  In  the  later  case 
of  State  T.  Wells,  supra,  where  Its  authority 
upon  the  point  now  before  us  was  expressly  dis- 
claimed, and  where  the  applicability  of  said 
section  248  to  prosecutions  such  as  this  is  con- 
ceded. Our  conclu^on,  therefore,  Is  that  the 
right  of  prosecution  was  not  lost  by  the  repeal 
of  the  law  under  which  the  offense  was  com- 
mitted, but  the  same  was  oontlntied  aald 
section  248. 

Appellee  ui^^  the  InsuHlcIency  of  tbe  Infor- 
mation, upon  the  ground  that  it  only  charge* 
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the  offense  In  the  language  of  the  statute,  which 
did  not  define  the  offense.  It  Is  sufficient  to 
reply  to  this  that  counsel  are  evidently  mistaken 
as  to  the  fact  The  information,  as  sef  out 
la  the  record,  avers  the  facts  constituting  the 
Ubel  folly  and  in  detail,  setting  out  the  libelous 
matter  with  great  particularity.  That  the  ma- 
licious publication  of  the  matters  therein  aver- 
red. It  false,  as  declared,  was  libelous  per  se, 
Is  not,  hi  our  opinion,  open  to  question.  No 
specific  averments  were  necessary  to  make  It 
ai^ar  that  it  was  published  of  and  concerning 
William  L.  Paulus,  and  that  the  publication 
tended  to  degrade  him,  expose  him  to  public 
hatred  and  ridicule,  or  'deprive  him  of  the 
benefits  of  public  confidence,  etc  The  article 
spoke  for  Itself,  and  made  tlie  charges  directly 
against  William  L.  Paulus  by  name;  and  they 
were  of  such  a  character  as  necessarily  tended 
to  disgrace  him,  and  expose  him  to  public 
hatred,  ridicule,  and  distrust.  Judgment  re- 
▼ened. 


<u  tod.  App.  mi 

STATB  T.  HOUGE  et  A 
<Appellate  Court  of  Indiana.   Not.  24,  1SD6.) 
^■nuz.  aw  CEiMtXAi.  Statuti— ErrBor  on  FHioit 

ViOUTION, 

Under  Ser.  St.  1894,  i  248  (Rev.  St.  1881, 
I  248),  providing  that  the  repeal  of  a  statute 
shall  not  release  any  "penalty,  forfeiture  or 
liability"  incurred  thereunder,  unless  the  repeal- 
ing act  so  expressly  provides,  the  repeal  of  a 
-eriminal  statute  without  such  saving  claase  does 
not  relieve  an  offender  from  prosecution  for  a 
violation  thereof  occurring  prior  to  its  repeaL 
State  V.  Haidman  (Znd.  ApQ-)  45  N.  B.  34S,  fol- 
lowed. 

Appeal  from  circuit  courtt  Grant  eonnty; 
J.  L,  Custer,  Judge. 

William  J.  Houck  and  others  were  prose- 
cuted for  Tlolation  of  a  criminal  statute,  and 
from  the  Judgment  the  state  appeals.  Re- 
versed. 

Wm.  A.  Keteham,  Atty.  Gen.,  and  BUas 
Bnndy,  for  tbe  State.  Elliott  &  ElUott  and 
Strange  &  Huftmao,  for  appellees. 

GAVIN,  J.  By  section  248,  Rev.  St.  1894 
(section  248,  Rev.  St  1881),  the  repeal  of  a 
criminal  statute  does  not  relieve  an  offender 
from  prosecution  for  violations  of  the  stat- 
ute prior  to  its  repeal,  unless  the  repealing  act 
shall  so  expressly  provide.  State  t.  Hordman 
(decided  at  tbis  term)  45  N.  E.  345.  Ji^gment 
reversed. 

(U  iQd.  App.  S27) 

HULLE-S  T.  P1TGH. 
(Appellate  Court  of  Indiana.    Nor.  24,  1896.) 
Landlobd  akd  Tenant— LBASK—CoKSTBUCTioir— 

EIJBCTM  EST. 

1.  A  lease  for  one  year  provided  for  a  renew- 
al if  the  tenant  should  be  satisfactory  as  a  ten- 
ant, and  should  do  what  was  right.  Htid  that, 
where  the  landlord  refused  to  rent  the  farm  to 
the  tenant  for  another  year,  the  latter  wns  not 
entitled  to  retain  positessioii  whether  he  had 
proved  satisfactory  as  a  tenant  or  not. 

2.  A  lease  for  one  yeai  provided  for  a  renewal 
if  the  tenant  shonld  be  satisfactory  as  a  tea- 


I  ant,  and  that  the  tenant  "might  go  at  once  npon 
said  premises,  and  that  he  might  build  a  house 
thereon,  and  that,  whenever  his  tenancy  should 
cease,"  the  landlord  would  pay  him  for  said 
house.  Held,  that  where  the  tenant  built  a 
house  on  the  premiaes,  and  the  landlord  refused 
a  renewal,  the  tenant  Has  entitled  to  retain  pos- 
session until  the  landlord  paid  for  Oxe  house. 

Appeal  lYom  circuit  court  Fountain  county. 

Action  by  Nora  Fu^  against  KImer  Mul- 
len to  recover  posseeedon  of  real  estate.  From 
a  Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals. Reversed. 

Edwin  F.  McCab^  for  appelant  J.  Frank 
Hanley,  for  appellee. 

DAVIS,  J.  This  was  an  action  to  recover 
I>osBesslon  of  real  estate.  Appellant,  who  was 
defendant  In  the  court  below,  appeals  from  the 
judgment  rendered  against  him  In  said  cause. 
The  error  relied  on  for  reversal  Is  the  act 
of  the  court  In  rendering  Judgment  In  favor  of 
appellee  on  the  special  verdict.  The  special 
verdict  shows  that  appellant,  Mullen,  rented  of 
appellee,  in  1892,  a  farm  for  one  year,— from 
March  1,  18BS.  to  March  1,  1894,— with  the 
agreement  that.  If  ai^llant  "should  be  satis- 
factory to  the  said  agent  as  a  tenant,  and 
should  do  what  was  right,  the  plaintiff  would 
again  r^t  and  lease  said  premises  to  him  for 
another  year."  The  special  verdict  also  shows 
that  it  was  agreed  In  said  contract  that  said 
appellant  "might  go  at  oi^  i^n  said  premises, 
and  that  he  might  build  a  house  thereon,  and 
that,  whenever  his  tenancy  should  ceaae,  the 
plaintiff  would  pay  him,  the  said  defendant,  for 
said  house."  It  Is  also  found  that  appellant 
entered  upon  said  premises  pursuant  to  said 
contract  and  built  a  house  worth  $Wi,  and  built 
a  bam  worth  ^25,  and  that  appellee  refused 
to  lease  said  premises  to  him  for  another  year. 
There  Is  no  finding  that  appellant  did  not  farm 
the  land  properly,  nor  Is  there  any  finding  that 
he  was  not  in  fact  satisfactory  as  a  tenant. 
The  appellee  has  not  paid  or  offered  to  pay 
appellant  for  said  house.  Counsel  for  appel- 
lant Insists:  (1)  That  appellant  was  entitled 
to  hold  the  premiaes  as  tenant  under  the  terms 
of  his  contract,  for  another  year  from  March 
1,  1894;  (2)  that  appellee  could  not  maintain 
a  suit  for  possession  tmtll  she  paid  or  tendoed 
appellant  payment  for  hla  boose. 

In  Bopport  ot  the  flist  proposition  the  argu- 
ment of  counsel  Is  that  appellant  was  entitled 
to  the  benefit  of  his  contract,  and  ttiat  under 
the  terms  of  his  contract  be  was  entitled  to 
hold  possession  until  March  1,  1895.  Whether 
he  was  satisfectcny  as  a  tenant,  and  did  irtut 
was  right,  does  not  anwar.  It  is  dear,  how- 
ever, that  the  appellee  refused  to  "again  rent 
and  leasu  said  premises  to  him  for  another 
year."  Tbereftue  the  contract,  In  the  Ught  of 
the  foots  found,  cannot  be  construed  as  a  leas- 
ing of  the  premises  to  appellant  for  another 
year.  Whether  be  could  maintain  an  action 
for  damages  for  breach  of  cmtract,  or  what  his 
rights  would  have  been  If  it  app^ired  that  be 
was  aatiatactoTy  as  a  tenant,  and  had  done 
what  was  right,  we  need  not  determine. 

In  support  of  the  second  {Kopoaitlon  counsel 
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for  appellaiit  contends:  (1)  That  the  agreement 
to  pay  for  the  house  was  a  concurrent  condition 
of  the  contract,  which  she  was  hound  to  per- 
form before  she  could  recover  possession;  (2) 
that  the  agreement  to  pay  for  the  house  was  a 
covenant  that  ran  with  the  land,  and  gave  ap- 
pellant an  equitable  lieu  thereon,  and  the  right 
to  retain  possession  iintil  that  lien  was  satistied.. 
Whether  this  contract  to  pay  tor  the  house  was 
a  covenant  which  runs  with  the  land  we  need 
not  detamine.  This  Is  an  action  between  the 
orighial  parties  to  the  contract,  and.  In  onr 
oplDion,  under  the  peculiar  ctrcunistances  of 
this  particular  case,  the  appellant  has  an  equ.'- 
table  lien  upon  the  real  estate  for  the  value  oi 
the  house  built  by  him  thereon  as  a  permanent 
Improvement  under  the  terms  of  his  lease,  and 
that  a  court  of  equity  will  protect  him  In  the 
possession  of  the  real  estate,  on  the  terms  pro- 
vided In  the  lease,  until  be  is  paid  for  the  value 
of  the  improvement  Edie  v.  Fetzer,  65  Wis. 
55,  26  N.  W.  266.  In  this  case  appellant  built 
the  house  under  the  assurance  that,  if  he  was 
satisfactory  as  a  tenant,  and  did  what  was 
right,  the  appellee  would  lease  paid  premises  to 
him  for  another  year;  and  that,  when  his  ten- 
ancy should  expire,  the  appellee  would  pay  him 
for  the  house.  For  aught  that  appears,  be  was 
satisfactory  as  a  tenant,  and  did  what  was 
light;  and,  under  the  circumstances,  on  ber 
failure  to  rent  the  premises  to  him  for  another 
year,  be  should  be  treated  as  having  an  equi- 
table lien  upon  the  premises  for  bis  Improve- 
ment, and  the  right  to  retain  possession  in 
order  to  enforce  such  Hen.  In  this  action  the 
court  can  give  no  reUef  on  account  of  the  bam. 
There  was  no  agreement  In  the  lease  that  he 
should  be  paid  for  the  bam  at  the  expbntloD  of 
his  toiancy.  Judgment  reversed,  at  ai^llee's 
costs,  with  Instructions  to  modify  Judgment  In 
such  manner  as  to  authorize  appellant  to  re- 
tain possession  in  accordance  with  terms  of  his 
contract  until  spDeUee  pays  him  the  value  of 
-  the  house. 

(IS  ind.  App.  W2) 

BIDGLET  V.  MOONBT  et  al. 

(Appellate  Court  of  Indiana.    Nov.  24, 1896.) 

8ai,b— Brback  of  Contract— MsAstTBB  or 
Dahaobs. 

1.  In  an  action  to  recover  for  the  breach  of  a 
contract  for  tiie  purchase  of  bark,  where  It  ap- 
peared that  the  title  to  the  property  had  never 
passed  to  the  purchaser,  the  measure  of  plalu- 
tifiTs  damages  is  the  difference  between  the  coo- 
tract  price  and  the  market  price  at  the  time  and 
place  of  delivery. 

2.  In  such  caae  it  is  esseottal  to  plaiatifTs 
right  to  recover  that  he  should  alleae  in  his  com- 
plaint the  market  price  at  the  time  and  place 
of  delivery. 

3.  In  an  action  to  recover  for  a  breach  of  a 
contract  for  the  purchase  of  goods,  where  it  ap- 
pears that  the  title  has  passed  to  the  purchaser, 
though  the  goods  are  still  in  possession  of  the 
seller,  the  latter  has  bis  choice  of  tn'o  remedies, 
viz.;  (a)  He  may  retain  the  prooerty  for  the 
benefit  of  the  purchaser,  and  subject  to  his  or- 
ders, and  recover  from  nim  the  entire  purchase 
price,  (b)  He  may  resell  the  gofids,  and  re- 
cover from  the  purchaser  the  difference  between 
the  contract  price  and  the  aum  realized  at  the 
resale.    But,  if  the  latter  course  be  pursued, 


the  seller,  as  a  general  Tule^  must  manifest  his 
election  to  do  so  by  a  preliminary  notice  to  the 
purchaser  that  he  Intends  to  resell  and  hcAd  him 
for  any  loss  that  may  arise,  although  notice  of 
the  time  and  plaoe  of  snch  resale  is  not  neces- 
sary. 

Appeal  from  circuit  court,  Bartbolomew 
county;  F.  T.  Hord,  Judge. 

Action  by  John  F.  Rldgley  agtdnst  WUUam 
W.  Mooney  and  others.  From  a  Judgment 
for  defendants,  plointifr  appeals.  Afflimed. 

B.  S.  DoolltUe  and  Hacker  &  ftaoj,  fbr  ap- 
pellant Stanaifer  ft  Baker,  tor  appellees. 

BEINHARD,  J.  The  only  error  complain- 
ed of  In  this  case  Is  the  alleged  error  of  sus- 
taining the  demurrer  to  the  appellant's  amend- 
ed complaint.  The  complaint  alleges,  in  sub- 
stance, that  on  the  20th  day  of  October,  18Q2. 
the  plaintiff  and  defendants  entered  Into  a 
written  agreement,  a  copy  of  which  Is  filed 
with  the  complaint,  by  the  terms  of  which  the 
plaintiff  was  to  furnish  the  defendants  with 
500  cords,  of  128  cubic  feet,  or  2,400  pounds, 
each,  of  prime  chestnut  oak  bark,  to  be  peeled 
during  the  spring  of  1893,  and  straightly  and 
solidly  loaded  In  cars,  and  consigned  and  de- 
livered to  defendants,  at  Columbus.  Ind.,  op 
or  before  NoTunber  1, 1883.  In  consideration 
thereof,  the  defendants  were  to  pay  the  same 
price  aa  the  ruling  price  in  Glnclnnatt  In  the 
spring  months  of  1898.  together  with  such  ad- 
ditional sum  as  It  would  require  to  dellrer 
the  same  In  Columbus,  Ind.,  over  and  above 
what  It  would  require  to  deliver  It  in  the  city 
of  dnclnnati,  Ohio;  that,  confldli^  in  the 
undertakings  of  the  defendants  as  set  forth 
In  said  agreement,  the  plaintUI,  In  the  spring 
of  1803.  In  the  state  of  West  Virginia,  did  peel 
and  prepare  for  mariiet  600  cords  of  chestnut 
oak  bark,  of  the  quality,  v^ht,  and  meas* 
nrement  called  for  in  said  agreement;  that  In 
preparing  said  bark  for  market,  as  aforesaid, 
he  expended  a  large  sum  of  money,  to  wit 
$1,000;  that  in  the  dty  of  Cincinnati,  in  the 
state  of  Ohio,  In  the  springtime  of  UU3,  the 
ruling  price  of  prime  chestnut  oak  bark,  of 
the  quall^,  weight,  and  measurement  called 
for  In  said  agreement,  and  of  the  kind  and 
quality  that  had  been  peeled  and  prepared  for 
market  by  the  plaintiff,  as  aforesaid,  was  $13 
a  cord;  that  thereafter,  and  long  before  the 
Ist  day  of  November,  1893,  the  plaintiff  had 
the  600  cords  of  bark  ready  for  shipment  to 
the  defendants,  and  was  ready  and  willing  and 
offered  to  ship  and  deliver  the  said  bark  to' 
the  defendants.  In  accordance  with  the  terms 
of  said  agreement;  and  the  defendants  having 
full  knowledge  of  all  the  facts,  and  of  the 
plaintiff's  offer  and  readiness  to  deliver  said 
bark  to  the  defendants,  the  latter  notified 
plaintiff,  In  writing,  that  they  bad  no  con- 
tract with  plaintiff  for  any  bark,  and  would 
not  receive  any  bark  that  plaintiff  would  ship 
or  deliver  to  them,  and  that  defendants  did 
not  then  and  there,  nor  at  any  time,  accept 
and  receive  said  bark  In  accordance  with  the 
terms  of  the  said  contract;  that,  owing  to  the 
said  absolute  refusal  to  acc^t  said  bark,  the 
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plaintiff  was  obliged  to  resell  tbe  same,  and 
thereafter,  on  the  lat  day  of  Auffust.  1898, 
did  resell  said  500  cords  of  bark  so  remaining 
In  his  possession,  unaccepted  and  unpaid  for. 
as  aforesaid,  at  and  for  certain  sums  of  mon- 
ey, amounting  in  the  whole  to  a  miich  less 
sum  of  money,  to  wit.  tbe  sum  of  $2,000  less, 
than  tbe  amount  of  s^d  sum  of  money  so  of- 
fered and  agreed  upon  by  the  defendants  for 
tbe  earns,  and  there  was  thereby  a  deficiency 
upon  sucb  resale  of  ¥2,500,  orer  and  besides 
the  ctaaiices  attending  such  resale,  amounting 
to  a  certain  other  sum  of  money,  to  wit  |ESOO, 
making  in  ^  ¥3,000;  that.  In  reselling  said 
bark,  the  plaintiff  sold  to  realize  as  far  as  pos- 
sible the  unpaid  purchase  money  due  him  for 
such  bark  from  the  defendants;  and  that  he 
sold  the  same  within  a  reasonable  time,  and 
exercised  due  diligence,  and  by  good  faith 
tried  to  realize  the  bast  price  he  could  for 
Bald  bark,  and  did  realize  the  best  attainable 
price  therefor  at  said  time.  Wherefore,  etc. 
The  contract,  a  copy  of  which  la  filed  with 
the  complaint.  Is  as  follows  (Exhibit  A): 
"Bark  Contract  Agreement,  made  this  26th 
day  of  October,  1892,  between  J.  F.  Ridgley, 
of  Milton,  West  Virginia,  and  W.  W.  Mooney 
&  Sons,  of  Columbus,  Ind.,  witnesaeth:  That 
said  J.  F.  Bidgley  agrees  to  furnish  said  W, 
W.  Mooney  and  Sons  with  500  cords,  of  128 
cubic  feet,  or  2,400  pounds,  each,  of  prime 
chestnut  oak  bark,  peeled  during  the  spring 
of  1893,  and  to  be  delivered  on  or  before  the 
first  day  of  November,  1893,  at  Columbus, 
Indiana.  Said  bark  to  be  atralghtly  and  solid- 
ly loaded  In  cars,  and  consigned  direct  to  W. 
W.  Mooney  &  Sons,  Ocrfuxbus,  Indiana.  In 
omslderatlon  whereof,  said  W.  W.  Mooney 
A  Sons  agree  to  pay  said  J.  F.  Kldgley  tbe 
same  price  as  ruling  In  Cincinnati  in  the 
spring  month  of  1893,  and  the  additional  sum 
ttiat  It  would  require  to  deliver  eaii  bark  In 
Oolumbns,  Indiana,  over  and  above  what  It 
would  require  to  deliver  same  In  Cincinnati, 
Ohio.  It  Is  further  agreed  that  Mr.  Rldgley 
can  Increase  this  contract  to  one  thousand 
cords.  Instead  of  five  hundred,  by  giving  the 
said  Wi  W.  Mooney  &  Sons  dne  notice  of  this, 
In  writing,  prior  to  February  1st,  1893.  Sign- 
ed in  duplicate,  day  and  year  above  mention- 
ed.  J.  F.  Ridgley.   W.  W.  Mooney  &  Sons." 

It  Is  the  evident  theory  of  the  complaint 
that,  for  the  alleged  breach  of  the  contract 
on  the  part  of  the  appellees,  tbe  measure  of 
damages  Is  the  difference  between  tbe  con- 
tract price  and  the  price  for  which  the  bark 
was  actually  sold  by  the  appellant.  In  Dwig- 
glns  V.  Clark,  94  Ind.  40,  52,  the  law  govern- 
ing such  cases  was  declared  aa  follows:  "In 
actions  by  the  vendor,  based  upon  such  con- 
tracts aa  this,  the  measure  of  damages  arising 
out  of  the  state  of  the  facta  shown,  and  there- 
fore the  nature  of  the  cause  of  action,  is  con- 
trolled by  the  question  whether,  upon  the 
facts,  the  title  to  the  property  Is  regarded  as 
having  passed  to  the  buyer,  or  as  still  remain- 
ing In  the  seller.  In  the  former  case,  the  sell- 
er  Is  entitled  to  recover  the  contract  price, 


wblle  In  the  latter  case  he  may  recover  dam- 
ages measured  tbe  difference  between  the 
contract  price  and  the  market  price  at  tbe 
time  and  place  of  delivery."  The  mie  as 
above  stated  was  applied  by  this  court  In 
Neal  T.  Shewalter,  0  Ind.  App.  147,  81  N.  B. 
848,  and  Shlpj^  t.  Atkinson,  8  Ind.  App.  505, 
80  N.  E.  376.  It  is  undoubtedly  true  that  In 
many  cases  the  vendor  may,  ujton  breach  by 
tbe  buyer,  .sell  the  property,  and  recover  the 
difference  between  the  contract  price  and  the 
selling  price,  l^ils  principle,  we  think.  Is  also 
contingent-  upon  the  question  whether  the  ti- 
tle of  the  property  has  passed  to  the  purchas- 
er, or  still  remains  In  tbe  seller.  The  con- 
tract declared  upon  was  an  executory  one.  By 
Its  terms,  the  appellant  agreed  to  prepare  for 
the  market,  for  appellees,  500  cords  of  bark 
of  a  certain  quality,  and  driver  the  same  on 
or  before  a  certain  date,  at  Columbus,  Ind. 
The  complaint  alleges  that  the  plaintiff  duly 
prepared  the  bark,  and  notified  the  defendants 
that  he  was  resdy  to  ship  the  same,  but  that 
the  defendants  refused  to  accept  or  receive  It, 
stating  that  they  had  no  such  contract  with 
him  as  he  claimed  to  have.  Bot,  although  the 
contract  was  executory.  It  nu^  have  beoane  so 
far  executed  as  that  the  title  to  the  property 
had  passed  to  tbe  purchaser,  though  posses- 
sion was  still  retained  by  the  seller.  In  ev- 
ery case,  whether  the  title  to  the  property  has 
passed  to  the  purchaser  or  still  remains  hi  the  ■ 
vendor.  If  there  had  been  a  breach  by  the  buy- 
er by  refusing  to  accept  the  property  and  pay 
for  It,  the  vendor  has  his  remedy  In  an  action 
fop  damages.  Where  the  title  has  not  passed, 
of  course  the  seller  still  has  the  goods,  and 
hence  be  Is  not  damaged  to  the  full  value  of 
the  same.  He  can  only  recover  In  such  a  case 
whatever  may  be  the  loss  sustained  by  bim 
on  account  of  the  purchaser's  default.  This 
loss,  as  the  cases  cited  above  declare.  Is  the 
difference  between  the  price  fixed  by  the  con- 
tract and  the  market  value  of  the  goods  at 
the  time  and  place  of  delivery,  as  provided  In 
the  contract.  For  additional  authorities  on 
this  point,  see  McComas  v.  Haas,  107  Ind.  5i2, 
8  N".  B.  579;  Railroad  Co.  v.  Heck,  60  Ind. 
303;  Beard  v.  Sloan,  38  Ind.  128. 

Where,  as  In  the  present  case,  the  seller  Is, 
by  the  terms  of  the  contract,  required  to 
ship  to  a  certain  place,  and  to  receive,  in 
addition  to  the  contract  price,  the  expense 
of  shipment,  doubtless  the  expense  of  get- 
ting the  goods  to  the  market,  and  reselling 
the  same,  should  be  added  to  the  damages; 
for  the  object  of  the  remedy  given  is  to  make 
the  seller  whole  on  account  of  the  loss  suf- 
fered by  the  default  of  the  buyer.  In  the 
case  at  bar,  as  we  have  seen,  the  contract 
pilce  was  the  market  value  of  the  bark  at 
Cincinnati  in  the  spring  of  1803,  "and  tbe  ad- 
ditional sum  that  it  would  require  to  deliver 
said  bark  in  Columbus,  Ind.,  over  and  above 
what  It  would  require  to  deliver  same  at 
Cincinnati,  Ohio."  It  la  alleged  In  the  com- 
plaint that  the  market  value  of  such  bark 
in  Glndnnatl,  during  the  spring  months  of 
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1803,  wax  $13  per  toa.  Tbis  amount,  then, 
$13  per  ton,  waa  the  contract  price.  If  we 
add  to  this  the  additional  expense  required 
to  take  the  bark  to  market,  and  sell  it,  and 
deduct  from  It  Its  market  price  at  Columbus, 
Indiana,  at  the  time  It  should  have  been  de- 
livered there,  which  was  not  later  than  No- 
vember 1,  1893,  we  obtain  the  measure  of 
the  damages  to  which  the  appellant  Is  en- 
titled for  the  alleged  breach  of  contract,  pro- 
vided the  title  of  the  bark  did  not  pass  to 
the  appellees.  As  the  appellant  ha^  the 
option  of  delivering  the  bark  at  any  thne 
after  It  waa  read^  for  shipment,  and  not 
later  than  November  1,  1893,  it  follows,  we 
think,  that  he  waa  entitled  to  fix  the  market 
price  at  tb'e  time  he  was  ready  and  offered 
to  ship  to  Columbus.  If  we  assume  (what  Is 
not  alleged)  that  thia  was  at  or  atwut  the 
time  he  alleges  he  sold  the  bark,  viz.  August 
1,  1893,  the  value  of  the  bark  in  Columbus, 
lud.,  at  or  about  that  time,  would  b^  the 
proper  criterion  for  the  establishment  of  the 
market  value  of  the  propertjr.  There,  Is  no 
averment  in  the  complaint  aa  to  the  place 
where  the  appelant  sold  the  bark,  and  we 
•re  unable  to  see,  thra«fbrei  bow  the  price 
for  which  he  sold  could  in  ai^  way  es- 
tablish the  market  value  of  the  bark  In  Co- 
lumbus, even  if  we  assume  that  he  aold  it 
for  Its  full  value  in  the  market  to  which  he 
^  took  It  For  anything  that  la  averred,  be 
may  hfve  sold  it  In  Europe,  or  in  West  Vlr- 
l^nia,  where  it  was  pr^ared;  and  we  can- 
not assume  that  bark  of  the  quality  for 
which  the  contract  calls  waa  ot  the  same 
value  in  every  market  of  the  world.  The 
Talne  must  be  the  market  value  at  the  time 
and  place  of  delivery,  as  we  learn  from  the 
decisions  of  our  own  courts  heretofore  cited 
in  this  opinion,  and  as  Is  held  In  the  courts 
of  other  states.  The  market  price  of  an- 
other place  and  at  another  time  would  not 
be  material,  unless  It  tended  to  prove  the 
value  at  that  time  and  place.  "A  reasonable 
range  of  time  la  sometimes  allowed  In  which 
to  average  the  price,  so  that  audden,  nnnat- 
nial,  and  spasmodic  values,  not  Indicating 
the  real  state  of  the  mftrkcrt,  may  not  pre- 
vail.'* 21  Am.  ft  Eng.  Enc.  Law,  579.  We 
do  not  wish  to  be  understood  as  hcddhig  that 
appellant  waa  bound  to  take  the  bark  to 
Oolumbua  if  he  could  have  found  a  better 
market  elsewhere,  either  at  home  or  abroad. 
But  la  the  latter  event  he  should  have  aver- 
red thla  fact  in  direct  terms,  and  shown  by 
the  ftoots  set  ont  that  he  obtained  for  It  the 
best  market  price. 

From  what  we  have  said  follows  the  in- 
«vltable  conclusion,  we  think,  tiiat;  if  the 
facta  alleged  make  a  case  in  which  the  title 
to  the  property  had  not  passed  to  the  pur- 
chaser at  the  time  of  the  breach,  the  com- 
plaint la  fataBy  defective^  In  failli^  to  show 
the  market  value  of  the  property  when  the 
default  was  made^  and  the  expense  of  shlp- 
ment  and  sale,  as  elementi  essential  to  the 
meaaumnent  ot  the  damages  to  which  the 


appellant  would  be  entitled.  Appellant's 
counsel  concede  that  the  title  to  the  bark 
never  passed  to  the  purchaser.  This  con- 
cession was  possibly  necessitated  by  the  fact 
that,  under  the  averments,  the  appellant 
must  be  held  to  have  treated  the  property  as 
bis  own  when  he  sold  It,  not  aa  the  agent  of 
the  vendee  and  for  his  account,  but  in  the 
exercise  of  such  acts  of  ownership  over  it  aa 
would  conclusively  indicate  that  he  regard- 
ed hlmeelf  still  as  the  owner.  The  conces- 
sion, whatever  may  have  prompted  or  in- 
duced it.  is  fatal  to  the  appellant's  right  of 
recovery,  for,  as  we  have  shown,  the  appe- 
lant has  wholly  failed  to  av^  such  facta 
as  would  enable  the  conrt  or  jury  to  deter- 
mine what  damages  he  has  sustained.  If. 
however,  we  should  disregard  the  conces- 
sion of  the  appellant  that  the  title  to  the 
bark  had  not  passed  to  the  appellees  when 
they  made  default,*  and  if  it  could  be  said 
from  the  averments  of  the  complaint  that 
the  appellant  treated  the  property  as  be- 
longing to  the  appellees,  and  that  he  sold  it 
as  their  agent  and  for  their  account,  It  would 
still  remain  to  be  determined  whether  the 
appellant  has  pursued  a  course  that  will  en- 
title him  to  recover  In  the  present  action. 
In  such  a  case  he  would  have  the  choice  of 
one  of  two  r»nedles:  He  conld  retain  the 
property  for  the  benefit  of  the  appellees,  and 
subject  to  their  orders,  and  sue  them  for  the 
entire  purchase  price;  or  he  could  the 
goods,  aa  he  did.  and  recover  from  the  ap- 
pellees the  difference  between  the  contract 
price  and  the  price  of  the  sale.  Uailtoad  Co. 
V.  Heck.  60  Ind.  303,  306;  BenJ.  Sales  (Coi^ 
bin's  Am.  Ed.  1888)  i  1165,  and  authoritieB 
cited  in  note  3.  If,  however,  he  chooses  to 
pursue  the  latter  course,  he  must  manifest 
hia  election  to  do  so  by  a  preliminary  no- 
tice that  he  Intends  to  seU,  and  hold  the 
purchaser  fbr  the  loss.  The  case  of  Red- 
nwnd  V.  Smock,  28<  Ind.  865,  la  decisive  of 
the  point  In  our  own  state.  There  the  plain- 
tiff bad  sold  to  the  defendants  a  stock  of 
goods,  tc^ether  with  an  unexpired  lease  on 
a  storeroom  in  which  they  were  sHuated,  for 
which  payment  waa  to  be  made  in  the  fu- 
ture. The  breadi  assigned  waa  that  the  de- 
fendants refused  to  make  tiie  payments,  and 
that  they  had  abandoned  the  lease,  store- 
room, and  goods,  and  repudiated  the  con* 
tract  The  action  waa  for  damagea  for  the 
loss  of  the  profit  of  the  sale  of  the  leaae,  tlw 
decline  in  t!ie  value  of  the  gooda,  and  ex- 
penses incurred  in  making  a  resale,  etc. 
The  supreme  court  held  that  the  taking  pos- 
session of  tiie  goods  by  the  plaintlfts,  and 
treating  them  aa  th^  own,  and  selling  them 
in  their  own  names,  amounted  to  a  rescla- 
^on  of  the  contract,  and  then  said:  "If  the 
plalntUb  had,  upon  the  refusal  of  the  de- 
f endanto  to  receive  and  pay  for  the  goods, 
given  tSiem  notice  that  they  (the  plaintiff) 
should  adl  the  gooda  for  the  defendanto'  ac- 
count and  hold  th«n  responsible  for  any  ds> 
ficlency  on  the  resale^  and  tax  tbe  expenses 
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of  keeping  &nd  reselling  the  articles,  the 
plaintiffs  would,  perhaps,  have  been  author^ 
ized  to  sell  the  goods  in  the  usual  way  of 
disposing  of  such  property;  but,  In  the  ab- 
sence of  any  notice  whatever  of  any  such 
intention,  the  subsequent  sale  by  the  plain- 
tiffs was  rescission  of.  the  contract."  In 
this  class  of  cases  the  seller  has  a  lien  on 
the  goods  for  the  purchase  money,  which  he 
may  enforce  by  a  resale.  The  object  of  the 
notice  of  the  Intention  to  sell  seems  to  be  to 
hold  the  purchaser  for  the  deficiency.  The 
notice  must  be  a  reasonable  one,  and  /rhat 
is  a  reasonable  notice  depends  upon  the  cir- 
cumstances of  each  particular  case.  See  21 
Am.  &  Eng.  Enc.  Law,  597,  note  1.  In  Hol- 
land T.  Rea,  48  Mich.  218,  224,  12  N.  "W.  169, 
H  Is  said  that  "It  Is  now  generally  assumed 
that  where  the  agreement  is  silent  in  regard 
to  it,  and  no  special  Incidents  appear  to  con- 
tend for  It,  and  where  the  extent  of  the 
vendee's  liability  is  not  to  be  materially  de- 
cided by  the  price  obtained,  no  notice  of  the 
resale  Itself  Is  necessary.  On  the  other 
hand,  It  is  held  by  high  authority  that,  to 
entitle  the  vendor  to  proceed  by  resale  in- 
stead of  rescission,  or  by  action  for  the  whole 
price,  he  must  manifest  hla  election  by  pre- 
liminary notice  that  he  intends. to  sell  and 
hold  the  vendee  for  the  loss,  or  notice  to 
that  effect."  Whatever  relaxation  of  the 
rule  may  have  been  made  by  the  decisions 
of  the  courts,  we  feel  bound  by  the  holding 
In  our  own  state  that  in  such  a  ease  a  pre- 
liminary notice  is  required.  Mr.  Sutherland, 
In  his  valuable  work  on  the  I*aw  of  Dam- 
ages, states  the  rule  to  be  that  the  vendor 
in  such  a  case  as  this  may  resell  the  property 
within  a  reasonable  time  after  notice  to  the 
vendee  of  his  intention  to  resell,  the  resale 
being  made  on  the  theory  that  the  property 
Is  that  of  the  vendee  retained  by  the  vendor 
as  a  means  of  realizing  the  contract  price, 
the  seller  acting  as  the  agent  of  the  vendee, 
and  that,  after  the  giving  of  the  notice  of 
the  vendor's  intention  to  sell,  no  notice  of 
the  time  and  place  of  the  resale  is  necessary 
to  be  ^ven,  but  that  it  must  be  made  ac- 
cording to  the  usage  of  trade.  Suth.  Dam. 
(2  Rev.  Ed.  1893)  §  647.  He  cites  a  large 
number  of  cases  la  support  of  the  rule  re- 
quiring notice,  althongb  he  says  In  the  same 
connection  that  there  are  some  antboritles  to 
the  effect  that  If  the  buyer  has  notice  of  the 
facts  which  give  the  vendor  the  right  to  re- 
sell and  the  former  absolutely  refuses  to 
comply  with  his  contract,  no  notice  of  an 
Intention  to  resell  la  necessary.  The  only 
anthoritleB  he  lAtea  In  favor  of  this  view  ore 
Waples  T.  Oyeraker,  77  Tex.  7,  13  S.  W. 
527;  TTllmann  t.  Kent,  60  HI.  273.  There 
are,  doubtless,  other  cases  which  he  might 
have  cited  in  support  of  It;  but  we  think 
the  weight  of  anlihorlty  is  on  the  side  of  the 
doctrine  that,  except  under  peculiar  circum- 
stances,—for  example,  as  where  the  goods 
are  of  a  jterlahable  naitnre,— the  sellee  Is  re- 
quired to  give  a  preUmtnary  notice  of  his 


Intention  to  resell.  In  Kerr's  Renjamln  on 
Sales  the  law  Is  thus  stated;  "It  is  the  duty 
of  the  seller  to  give,  notice  to  the  buyer  of 
his  intention  to  make  the  resale;  but  It  is 
not  essential  that  he  notify  the  buyer  of 
the  time  and  place  of  sale."  2  Benj.  Sales 
(1888)  p.  780,  note  to  section  1077.  Tiffany 
on  Sales  (1895,  §  122)  says:  "Notice  of  In- 
tention to  exercise  the  right  to  resell  should 
be  given,  though  cases  may  arise  when,  ow- 
ing to  the  perishable  nature  of  the  goods,  or 
other  circumstaneeB,  notice  might  be  dis- 
pensed with.  Notice  of  the  time  and  place, 
however,  is  not  essential," — citing,  among 
other  cases,  Redmond  v.  Smock,  supra. 
Chalmers  on  Sales  (section  50)  states  the  law 
as  follows:  "Where  the  goods  are  of  a  per- 
ishable nature,  or  where  the  unpaid  seller 
gives  notice  of  his  intention  to  resell,  and 
the  buyer  does  not  within  a  reasonable  time 
pay  or  tender  the  price,  the  unpaid  seller 
may  resell  the  goods,  and  recover  from  the 
ori^nal  buyer  damages  for  any  loss  he  oc- 
casioned by  his  breach  of  contract." 

Whatever  may  be  the  true  theory  of  the 
complaint,  therefore.  In  the  present  case,  as 
to  whether  the  title  to  the  bark  had  passed 
to  the  appellees,  or  was  still  in  the  appellant 
when  the  alleged  breach  occurred,  the  facta 
alleged  do  not  statt  a  valid  cause  of  action. 
If  the  title  remained  in  the  appellant,  he 
could  have  sued  for  and  recovered  the  dif- 
ference between  the  contract  price  and  the 
market  value  of  the  bark  at  the  time  and 
place  of  the  sale.  If  he  elected  to  treat  the 
property  as  that  of  the  appellees,  he  could 
have  retained  It  for  their  use,  and  sued  for 
the  entire  purchase  price,  or  be  could  have 
resold  the  property  as  the  agent  of  the  ap- 
I)ellees,  having  first  given  them  notice  of  his 
Intention  to  do  so.  As  the  appellant  has 
failed  to  bring  himself  within  the  lines  of 
either  of  these  remedies,  the  complaint  does 
not  state  a  good  cause  of  action,  and  the 
conrt  below  did  not  err  In  sustaining  the  de- 
murrer. Judgment  affirmed. 

(187  Haas.  a») 
EDWARDS  V.  BARNES. 
(Supreme  Judicial  Court  of  Masaachtuetts. 
Worcettn'.    Dec.  8,  1896.) 

EXBCDTOKS  AND  ADMINISTRATORS— S  A  LB  OF  LAND 
FOB  DbCBDBNT'S  DsBT8— WbBN  AUTdOB- 

IZED — Executor's  Acoodnt. 

1.  Though  a  conveyance  of  land  made  in  trust 
to  secure  an  existing  debt  and  future  advances  is 
not  recorded  till  after  the  grantor's  death,  the 
title  vests  in  the  grantee  as  agaioat  creditors  of 
decedent  who  did  not  attach  the  property  during 
his  life;  and  the  executors  have  no  power  to  seU 
the  same  for  the  niTmeot  of  decedent's  debtSr 
under  Pub.  St.  c  134,  fi  '2,  as  land  "Uable  to  at- 
tachment or  execution  by  a  creditor  of  the  de- 
ceased in  his  lifetime." 

2.  An  executor  ia  not  chargeable  in  his  ac- 
counts  with  the  proceeds  of  land  sold  after  de- 
cedent's death,  under  a  valid  trust  executed  by 
him  in  his  lifetime. 

Report  from  Bdpreme  judicial  court,  Wor- 
cester county;  James  M.  Barker,  Judge. 
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Appeal  by  William  0.  Barnes  from  a  de- 
cree of  the  probate  court  allowing  the  ac- 
count of  Robert  J.  Edwards  and  another,  as 
execDtois  of  the  estate  bf  William  BdwardB, 
deceased.  Questions  reserved  and  reported 
for  the  determination  of  the  foil  court  De- 
cree affirmed. 

The  following  are  substantially  the  facts 
as  reported:  William  Edwards,  of  South- 
bridge,  died  on  June  16, 1886,  testate,  and  the 
accountants  are  tbe  executors  of  his  will. 
This  account  fs  the  only  one  which  they  have 
rendered,  and  It  covers  their  administration 
from  tbe  testator's  death  until  January,  1895. 
William  Edwards  was  a  business  man.  He 
had  a  brother,  Jacob  Edwards,  who  lent 
William  money,  and  also  helped  him  by  his 
credit;  and  from  the  year  1S75  until  Wil- 
liam's death  he  was  larg^  Indebted  to  Ja- 
cob. The  amount  of  this  Indebtedness  at 
tbe  time  of  William's  death  was  $50,000  or 
more.  William  had  valuable  real  estate, 
which  became  mirketable  before  his  death; 
during  the  later  years  of  his  life,  after  fha 
year  1S77.  William  hims^f  sold  and  con- 
veyed a  number  of  parcels  of  his  land.  In 
the  year  1877,  William  executed  a  trust  deed 
of  all  his  lands  to  Jacob,  aitd  Jacob  execut- 
ed a  defeasance  of  the  trust  deed.  These  lu- 
struments  were  one  transaction.  Both  were 
dated  on  August  1«  1877,  and  acknowledged 
on  September  2i,  1877,  and  were  delivered 
In  the  autumn  of  1877.  After  they  were 
delivered,  they  were  placed  by  William  and 
Jacob  Edwards  In  the  custody  of  a  third 
person,  with  instructions  to  place  the  deed 
on  record  if  either  William  or  Jacob  Ed- 
wards should  dl&  The  custodian  kept  the 
Instruments  until  he  learned  of  the  death  of 
William  Edwards,  which  occurred  on  June 
16,  1886;  and  on  June  17,  1^  he  caused 
the  deed  from  William  to  Jacob  to  be  re- 
corded. The  transaction  of  which  the  deed 
and  defeq^ance  was  part  was  not  known  to 
any  one,  except  the  brothers  William  and 
Jacob  aod  their  attorneys  and  servants,  un- 
til after  the  death  of  Wniiam.  When  that 
tramactlon  was  made,  and  ever  afterwards, 
until  bis  death,  William  Edwards  had  many 
creditors  other  than  his  brother  Jacob.  The 
appellant,  William  O.  Barnes,  is  one  of  the 
other  creditors,  to  whom  William  Edwards 
was  so  Indebted,  and  the  debts  owed  to 
Barnes  at  William's  death  are  yet  due  from 
the  estate.  After  the  dellreiy  of  the  deed 
and  defeasance  of  1877,  and  down  to  the 
time  of  William  Edwards'  death,  he  con- 
tinued In  the  possession  and  apparent  own- 
ership of  the  lands  conveyed  to  Jacob 
the  deed,  except  such  portions  of  them  as 
William  from  time  to  time  sold  and  deeded 
as  his  own;  and'  William  appeared  to  be 
the  owner  of  those  lands,  and  obtained  cred- 
it from  the  present  creditors  of  his  estate 
on  account  of  his  apparent  possession  and 
record  title  to  the  lands;  and  In  one  Instance 
Jacob  stated  to  the  appellant  that  William 


was  worthy  of  credit,  and  was  all  right,  be- 
cause he  had  settled  up  with  Jacob,  and  did 
not  owe  him.  The  transaction  of  1877  was 
in  fact  kept  secret  by  WUilam  and  Jacob 
and  their  attorneys  and  servants,  and  Inten- 
tionally so;  and  neither  the  appellant,  die 
accountants,  nor  any  of  the  creditors  of  Wil- 
liam Edwards  whose  debts  have  been  proved 
before  the  commissioners  of  bis  estate,  had 
any  notice  or  knowledge  of  that  transaction, 
nor  of  the  deed  of  August  l,  1877,  from  Wil- 
liam to  Jacob,  until  after  the  death  of  Wll- 
llanL  and  after  that  deed  was  put  on  record 
aft^rhls  death.  The  accountants  were  in- 
formed, after  the  death  of  WUUam  Edwards, 
of  the  defeasance  of  August  1, 1877;  and,  as 
executors,  they  have  treated  tbe  transaction 
of  August  1,  1877,  as  a  mortgage,  the  effect 
of  which  was  to  secure  whatever  debts  or 
liabilities  existed  on  William's  part  to  Jacob 
at  the  time  of  William's  death.  The  ac- 
countants have  received  large  sums  from  the 
sale,  since  William's  death,  of  the  lands 
conveyed  by  William  to  Jacob  by  the  deed 
of  August  1,  1877,  such  sums  amounting  to 
some  foO,000,  and  have  applied,  or  suffered 
to  be  applied,  the  same  In  liquidation,  so  far 
as  It  went,  of  the  debts  and  liabilities  exist- 
ing on  WilUam's  part  to  Jacob  at  William's 
death,  treating  such  debts  and  liabilities  as 
tlu  principal  of  a  mortgage  due  to  Jacob, 
and  evidenced  1^  the  deed  and  defeasance 
of  August  1, 1877;  and  the  accountants  have 
not  kept  any  part  of  the  proceeds  of  said 
sales  of  real  estate  as  assets  of  the  estate  of 
William  for  tbe  payment  of  his  debts,  and 
have  not  charged  themselves  in  their  pro- 
bate account  as  executors  with  any  part  of 
said  iwoceeds.  The  accountants  duly  rep- 
resented the  estate  of  William  Edwards  to 
be  Insolvent,  and  commlSBloners  were  ap- 
pointed March  1,  1887,  to  receive  and  exam- 
ine all  claims  of  creditors  against  his  es- 
tate and  to  return  to  the  probate  court  a 
list  of  all  daims  presented,  whether  allow- 
ed or  not,  with  the  sums  allowed  on  each, 
computing  the  net  amount  due  June  16, 1886; 
the  time  of  the  death  of  William  Edwanto. 
One  of  the  commisstonw  having  resigned, 
and  another  having  been  appointed  in  his 
place,  the  report  of  the  commissiouers  was 
Anally  returned  to  the  probate  court  on  July 
2,  18^,  showta^  claims  of  eight  creditors 
allowed  In  tfa^  sum  of  $^,026.02,  and  one 
claim  of  f 500  not  flowed.  Of  tbe  claims 
allowed,  one  in  favor  of  Snllivan  Moore,  of 
913,491.83,  has  been  ai)pealed  from,  leavU-g 
claims  allowed,  and  now  standing  as  allow- 
ed, of  |11,5M.19.  of  which  the  clabn  of  the 
present  appellant,  William  Q.  Barnes,  Is  al- 
lowed for  the  sum  of  f700L  The  claims  of 
Jacob  Edwards  were  not  presented  to  the 
commissioners.  If  the  proceeds  of  the  real 
estate  which  stood  in  WilUam's  name  of  rec- 
ord at  the  time  of  his  death  are  not  assets  of 
his  estate  for  the  payment  of  debts,  there  are 
no  sufficient  assets  for  the  payment  of  the 
claim  of  the  appellant  ot  of  the  other  cred- 
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itors  whose  clalme  haye  been  allowed  by 
the  commiBfilouers. 

T.  G.  Kent,  G.  T.  Dewey,  and  J.  C  P. 
Wbeelock,  for  appellant  F.  P.  Oonldlng 
and  J.  M.  Cochran,  for  appellees. 

BARKER,  J.  An  exam'natlon  of  the  In- 
struments of  August  1,  1877,  called  In  the  re- 
port a  trust  deed  and  defeasance,  shows 
that  they  do  not  constitute  a  mere  mortgage, 
but  give  the  title  to  Jacob  Edwards  in  trust 
to  sen  the  lands,  and  reimburse  himself  out 
of  the  proceeds.  The  sales  made  since  the 
death  of  the  grantor  have  been  made  upon 
this  footing,  and  the<  proceeds  have  been  ap- 
plied to  the  extinguishment  of  the  debt  due 
to  Jacob  Edwards.  These  proceeds  were 
In  fact  money  of  the  trust,  and  not  of  the 
estate  of  the  grantor;  and  the  appellees  are 
not  chargeable  with  them  In  their  executors' 
account,  if  they  hare  the  right  to  regard  the 
trust  as  valid.  See  Keith  t.  MoUueux,  160 
Mass.  499,  36  N.  E.  476.  As  there  was  an 
existing  debt  due  from  the  grantor  to  Jacob 
Edwards  when  the  trust  deed  was  made,  and 
as  subsequent  advances  were  made  as  con- 
templated, the  conveyance  was  for  a  val- 
uable consideration,  and  was  not  void  as  in 
fraud  of  creditors.  The  api>ellaut's  conten- 
tion la  that,  because  the  deed  was  not  re- 
corded unto  after  the  death  of  the  grantor, 
the  lands  conveyed  were  lands  which  were 
"liable  to  attachment  or  execatlon  by  a  cred- 
itor of  the  deceased  in  bis  lifetime";  and  that, 
therefore,  by  the  operation  of  I*ub.  St.  c.  134, 
i  %  they  could  be  sold  by  the  accountants  for 
the  payment  of  the  debts  of  their  testator,  not- 
withstanding the  conveyance. 

It  is  true  that,  up  to  the  death  of  the  gran- 
tor, these  lands  were  liable  to  attachment  or 
execution  by  any  of  his  creditors  who  had 
no  notice  of  the  unrecorded  deed.  But  it 
seems  to  be  a  general  principle,  founded  up- 
on justice,  that  lands  of  which  the  appar- 
ent record  title  stands  in  a  debtor,  but  which 
In  fact  do  not  belong  to  him,  can  be  taken  In 
payment  of  his  debts  only  by  Individual 
creditors.  See  Smythe  v.  Sprague,  149  Mass. 
SIO,  21  N.  E.  38ft,  and  cases  cited.  Lan- 
guage substantially  similar  to  that  of  Pub. 
St  c.  134,  S  2,  is  used  In  Pub.  SL  c.  157,  I 
46,  as  to  the  property  of  an  insolvent,  name- 
ly: "The  assignment  shall  vest  in  the  as- 
slgnee  all  the  property  of  the  debtor 
•  •  •  which  might  have  been  taken  on  ex- 
ecution upon  a  Judgment  against  him."  In 
Smythe  v.  Sprague  it  was  held  that,  under 
this  provision,  land  conveyed  by  an  Insolvent 
for  a  valuable  consideration  to  a  bona  fide 
purchaser,  by  a  deed  not  recorded  until  aft- 
er the  assignment  In  Insolvency,  was  not 
property  of  the  debtor,  and  did  not  pass  to 
the  assignee.  The  decision  was  upon  the 
ground  that  a  creditor  with  no  notice  of  the 
deed  has  the  right  to  take  the  land  on  ex- 
ecution, not  because  It  Is  the  property  of  the 
grantor,  but  because  the  grantee,  In  viola- 
tion of  the  registry  laws,  has  failed  to  record 
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his  deed,  and  thereby  has  committed  a  con- 
structive fraud  upon  the  creditor,  and  is 
therefore  estopped  to  s^t  up  his  title  against 
him;  that  this  right  Is  a  personal  right  of 
the  creditor,  which  inures  to  his  own  ben- 
efit solely;  that  the  grantee,  by  recording 
his  deed,  may,  without  any  other  conveyance, 
perfect  his  title;  and  that.  If  the  statute 
should  be  construed  to  vest  such  property  in 
the  assignee.  It  would  unjustly  vest  in  him, 
not  the  property  of  the  insolvent,  but  that  of 
his  grantee.  The  same  considerations  apply 
to  an  unrecorded  conveyance  made  by  a  per- 
son who  dies  t>efore  his  deed  Is  recorded, 
and  compel  a  similar  construction  of  the 
statute  authorizing  sales  of  lands  of  a  de- 
ceased person  for  the  payment  of  his  debts. 
The  title  passes  in  each  case,  and  in  each 
no  one  but  an  attaching  creditor  has  the 
right  to  estop  the  grantee  from  setting  up 
bts  title;  and.  In  the  case  of  a  deceased  per- 
son, it  would  not  be  his  lands  which  would 
go  to  pay  his  debts,  but  the  lands  of  his 
grantee.  Whatever  may  be  the  power  of 
an  executor  or  administrator  In  a  case  where 
a  creditor  has  attached  during  the  life  of 
the  grantor.  In  a  case  like  the  present,  where 
there  was  no  such  attachment,  the  executors 
have  no  power  to  sell  the  lands  which  their 
testator  had  in  fact  conveyed  by  the  unre- 
corded deed.  Decree  of  probate  court  af- 
firmed. 


aa  N.  T.  iTi) 
KAPLAN  V.  NEW  YORK  BISCUIT  CO. 
(Court  of  Appeals  of  New  Tork.   Dec*  8,  1890.) 

APPBAr^JUBISDICTIOS— BUBDBN  OF  PbOOF. 

On  a  motion  to  dismiss  an  appeal  on  the 
ground  that  the  court  of  appeals  has  no  power 
to  review  under  Code  Civ.  Proc.  %  191,  provid- 
ing that  where  the  judgment  of  the  appellate 
division  of  the  snnreme  court  is  nnanimous  it 
shall  not  be  reviewed,  the  burden  la  tm  the 
party  moving  to  s^iow  by  the  record  that  the 
judgment  was  unanimous. 

Appeal  from  supreme  conrt,  appellate  divi- 
sion, Eirst  department 

Action  by  Simon  Kaplan,  an  Infant,  by  his 
guardian,  against  the  New  York  Hscnlt  Com- 
pany. A  judgment  for  plaintiff  having  been 
affirmed  by  the  n^iellate  division  of  the  sn- 
preme  court  (38  N.  Y.  Bopp.  1(H8),  the  de- 
fendant appealed.  Plaintiff  moved  to  dismiss 
the  appeaL  Denied. 

Hamilton  Wallis,  for  appellant  David  Lev- 
entrltt,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  a  personal  injury.  The 
trial  resulted  In  a  verdict  for  the  plaintiff, 
which  has  been  affirmed  by  the  appellate  divi' 
slon.  This  court  has  no  [tower  to  review,  if 
the  judgment  of  affirmance  was  unanimous. 
Code  Civ.  Proc.  I  191.  The  judgment  entered 
does  not  state  that  the  decision  was  unanimous, 
and  that  fact  does  not  appear  of  record.  The 
respondent's  affidavit  read  upon  this  motion,  as 
we  understand  it,  is  based  opon  infotmaUon 
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derived  from  the  opinion  of  the  court  reported 
in  5  App.  Div.  60,  38  N.  Y.  Supp.  1049.  in 
which  it  appears  that  all  the  judges  concurred. 
It,  however,  appears  from  the  affidavits  pre- 
sented on  tiie  part  of  the  appellant  that  the 
Eespondent  moved  in  the  appellate  division  for 
an  order  correcting  the  Judgment  entered,  so 
as  to  state  that  the  decision  of  that  court  was 
unanimons,  and  that  the  motion  was  dolled 
by  the  court,  from  which  we  are  asked  to  in- 
fer that  the  decision  was  not  unanimous.  The 
fact  Is  peculiarly  within  the  knowledge  of 
the  Judges  of  the  appellate  division,  and  we 
think  that  we  ought  not  to  be  compelled  to  de- 
termine tt  from  conflicting  affidavits.  Infer- 
ences, or  presumptions,  but  that  It  should  be 
disposed  of  by  tbe  judgment  or  by  a  certifi- 
cate of  the  court'appearing  in  the  record.  The 
opinion  written  In  a  ease  may  furnish  Informa- 
tion upon  wlilch  a  party  may  found  a  belief 
as  to  tbe  fact,  but  it  is  not  conclusive,  and 
this  court  will  not  rely  upon  it  for  the  purpose 
of  determining  facts  which  do  not  appear  of  rec- 
ord. Kosensteln  v.  Foi,  150  N.  Y.  354,  44  N. 
E.  1027.  Tbe  judgment  Is  reviewable  In  this 
court  unless  the  afBnnance  was  by  the  tmanl- 
mous  decision  of  the  Judges  composli^  the  ap- 
pellate division.  The  burden  of  showing  that  It 
was  rests  upon  the  party  asserting  It.  This, 
like  other  facts,  should  appear  fnxn  the  rec- 
ord. The  motion  should  be  denied,  but,  under 
tbe  circumstances,  without  costs,  and  with  the 
privilege  to  rsaew  in  case  the  record  should  be 
changed.  AH  ctmcur.   Motion  dented. 


(IBl  N.  T.'l07) 

MITCHELL  V.  ROCHESTER  RT.  CO. 

(Court  of  Appeals  ot  New  York.  Dec.  1,  ISQG.) 

NBOLiomaB— Ikjdkiks  fruk  Fkioht— Damaoeb— 
Phoxiuatb  Cacsk. 

1.  No  recovery  can  be  had  for  injuries  result- 
ing from  fright,  caused  by  the  negligence  of 
another,  where  no  immediate  personal  injury 
ia  received. 

2.  Where  a  miscarriage  results  from  fright 
caused  by  the  negligence  of  another,  such  negli- 
gence is  not  the  proximate  cause  of  the  miscat^ 
riage.   26  N.  Y.  Snpp.  744,  reversed. 

Appeal  from  saprMue  court,  general  term, 
FIftb  department 

Action  by  Annie  Mitchell  against  tbe  Bocd- 
ester  Railway  Company,  From  an  order  (28 
N.  Y.  Snpp.  1186)  affirming  an  order  (26  N. 
Y.  Sui^.  744)  setting  aside  a  nonsuit,  defend- 
ant appeals.  Reversed. 

Charles  J.  Blssell,  for  appellant  Norrls 
Bull,  for  respondent 

MARTIN,  J.  The  facts  in  this  case  are 
few,  and  may  be  briefly  stated.  On  the  1st 
day  of  April,  1891,  the  plaintiff  was  standing 
upon  a  crosswalk  on  Main  street,  in  the  city 
of  Rochester,  awaiting  an  opportunity  to 
board  one  of  tbe  defendant's  cars  which  had 
stopped  upon  the  street  at  that  place.  While 
standing  there,  and  Just  as  she  was  about  to 
step  upon  the  car,  a  horse  car  of  the  defend- 
ant came  down  the  street  As  the  team  at- 


tached to  the  car  drew  near,  It  turned  to  the 
right,  and  came  close  to  the  plaintiff,  so  that 
she  stood  between  the  horses'  heads  when 
they  were  stopiwd.  She  testlQed  that  from 
fright  and  excitement  caused  by  the  approach 
and  proximity  of  the  team  she  became  un- 
conscious, and  also  that  the  result  was  a  mis- 
carriage, and  consequent  Illness.  Medical 
testimony  was  given  to  the  effect  that  the 
mental  shock  which  she  then  received  was 
sufficient  to  produce  that  result.  Assuming 
that  the  evidence  tended  to  show  that  the  de- 
fendant's servant  was  negligent  in  the  man- 
agement ot  the  car  and  horses,  and  that  the 
plaiQtifr  was  free  from  contributory  n^ll- 
gence,  the  single  question  presented  is  wheth- 
er the  plaintUf  Is  entitled  to  recover  for  tlu! 
defendant's  negligence  which  occasioned  her 
fright  and  alarm,  and  resulted  in  the  Injunea 
already  mentioned.  While  the  authorities  are 
not  harmonious  upon  this  question,  we  think 
the  most  reliable  and  better-considered  cases, 
as  well  as  public  policy,  fully  Justify  us  In 
holding  that  the  plaintiff  cannot  recover  for 
injuries  occasioned  by  fright,  as  there  was 
no  Immediate  personal  injury.  Lehman  v. 
Railroad  Co.,  47  Hun,  355;  Commissioners  v. 
(^oultas,  13  App.  Cas.  222;  Ewlng  v.  Railway 
Co.,  147  Pa.  St.  40,  23  AtL  340.  The  learned 
counsel  for  the  respondent  In  his  brief  yerj 
properly  stated  that  "the  consensus  of  opin- 
ion would  seem  to  be  that  no  recovery  can  be 
had  for  mere  fright"  as  will  be  readily  seen 
by  an  examination  of  the  following  additional 
authorities:  Halle  v.  Railroad  Co.,  60  Fed. 
557;  Joch  V.  Dankwardt  85  IlL  331;  Can- 
ning V.  Inhabitants  of  WlUiamstown,  1  Cush. 
451;  Telegraph  Co.  v.  Wood,  6  C.  C.  A.  432, 
57  Fed.  471;  Renner  v.  Caafield,  36  Minn.  90, 
30  N.  W.  435;  Allsop  v.  Allsop,  5  Hurt.  &  N. 
534;  Johnson  v.  Wells,  Fargo  &  Co.,  6  Nev. 
224;  Wyman  v.  Leavitt,  71  Me.  227.  If  It  bo 
admitted  that  no  recovery  can  be  had  for 
fright  occasioned  by  the  negligence  of  an- 
other, it  Is  somewhat  difficult  to  understand 
how  a  defendant  would  be  liable  for  Its  con- 
sequences. Assuming  that  fright  cannot 
form  the  basis  of  an  action.  It  Is  obvious  that 
no  recovery  can  be  had  for  Injuries  resulting 
therefrom.  That  the  result  may  be  nervous 
disease,  blindness.  Insanity,  or  even  a  mis- 
carriage. In  no  way  changes  the  principle. 
These  results  merely  show  the  degree  of 
fright,  or  the  extent  of  the  damages.  Tbe 
right  of  action  must  still  depend  upon  the 
question  whether  a  recovery  may  be  had  for 
fright  If  it  can,  then  an  action  may  be  main- 
tained, however  slight  the  Injury.  If  not 
then  there  can  be  no  recovery,  no  matter  how 
grave  or  serious  the  consequences.  Therefore 
the  logical  result  of  the  respondent's  conces- 
sion would  seem  to  be,  not  only  that  no  re- 
covery can  be  had  for  mere  fright,  but  also 
that  none  can  be  had  for  injuries  which  are 
the  direct  consequences  of  it  If  the  right  of 
recovery  in  this  class  of  cases  should  be  once 
established,  it  would  naturally  result  In  a 
flood  of  litigation  in  coses  where  tbe  injury 
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complained  of  may  be  easily  feigned  without 
detection,  and  wbere  the  damages  must  rest 
upon  mere  conjecture  or  speculation.  The 
difficulty  which  often  exists  In  cases  of  al- 
leged physical  Injury,  in  determining  whether 
they  exist,  and,  If  so,  whether  they  were 
caused  by  the  negligent  act  of  the  defendant, 
would  not  only  be  greatly  Increased,  but  a 
wide  field  would  be  opened  for  fictitious  or 
speculative  claims.  To  establish  such  a  doc- 
trine would  be  contrary  to  principles  of  pub- 
lic policy.  Moreover,  it  cannot  be  properly 
said  that  the  plaintiff's  miscarriage  was  the 
proximate  result  of  the  defendant's  negli- 
gence. Proximate  damages  are  such  as  are 
the  ordinary  and  natural  resnlts  of  the 
ligence  charged,  and  those  that  are  usual, 
and  may,  therefore,  be  expected.  It  is  quite 
obvious  that  the  plalntiCT's  Injuries  do  not 
fall  within  the  rule  as  to  proximate  damages. 
The  Injuries  to  the  plaintiff  were  plainly  the 
result  of  an  accidental  or  unusual  combina- 
tion of  circumstances,  which  could  not  have 
been  reasonably  anticipated,  and  over  which 
the  defendant  had  no  control,  and  hence  her 
damages  were  too  jremote  to  justify  a  re- 
covery in  this  action.  These  considerations 
lead  to  the  conclusion  that  no  recovery  can 
be  had  for  Injuries  sustained  by  fright  occa- 
sioned by  the  negligence  of  another,  where 
there  is  no  Immediate  personal  Injury.  The 
orders  of  the  general  and  special  terms  should 
be  reversed,  and  the  order  of  the  trial  term 
granting  a  nonsuit  affirmed,  with  costs.  All 
concur,  except  HAIGHT,  J.,  not  sitting,  and 
VANN,  J.,  not  Totlns.  Ordered  accordingly. 


<i5i  N.  y.  D 

HENRY  v.  ALLEN  et  al. 
<Conrt  of  Appeals  of  New  York.  pec.  1,  189a) 
PsisciPAL  asd  Ao«st— Implied  Noticb  of 
Agent's  acts. 
One  M.  received  from  plaintiff,  as  his  agent, 
mtmey  to  deposit  ic  defendaots'  bank,  upder  an 
agreement  that  he  would  send  plaintiff,  for  each 
^posit,  either  his  individual  check,  or  defend- 
ants' check  indorsed  by  him.  He  deposited  the 
money  In  his  own  name,  and  induced  defendants 
to  deliver  him  checks  drawn  by  them,  as  bank- 
ers, on  themselveB,  payable  to  his  order,  by  rep- 
resenting that  he  was  plaintiff's  partner,  that 
the  money  was  his  share  of  the  business,  and 
that  he  desired  the  checks  only  as  memoranda 
to  be  used  In  settling  with  plaintiff,  after  which 
he  would  return  them.  He  indorsed  the  checks, 
and  sent  them  by  mail  to  plaintiff,  who  receiv- 
ed them  in  good  faith,  supposing  that  they  rep- 
resented deposits  made  according  to  his  agree- 
ment with  M.  Afterwards  M.  drew  the  money 
deposited,  on  his  own  checks,  and  appropriated 
it  to  bis  own  use.  Held,  that  plaintiff  was  not 
chargeable  with  notice  of  the  agreement  be- 
tween M.  and  defendants  that  the  checks  should 
have  no  binding  force,  and  plaintiff  could  recov- 
er on  them  from  defendants.  28  N.  Y.  Supp. 
242.  77  Hun,  49,  reversed. 

Appeal  from  supreme  court,  general  term, 
Fifth  department. 

Action  by  Hiram  F.  Henry  against  Norman 
M.  Allen  and  Hoyt  M.  Allen,  as  co-partn«r8 
engaged  Id  the  bankli%  business  under  the  firm 
name  of  Norman  M,  Allen  &  Son,  on  certain 


cheeks  Issued  by  defendants  to  P.  Monson, 
who  indorsed  them  to  plaintiff.  Pending  the 
action,  defendant  Hoyt  M.  AUen  died.  Prom  a 
Judgment  of  the  general  term  (28  N.  Y.  Supp. 
242)  affirming  a  Judgment  dismissing  the  com- 
plaint on  the  merits,  plaintiff  appeals.  Re- 
versed. 

This  action  was  foonded  on  33  written  In- 
struments for  the  payment  of  money,  which, 
for  convenience,  are  called  "chedis,"  differing 
In  dates  and  amounts,  hut  in  other  respects  like 
the  foUowhig,  the  first  of  the  series,  rbs.: 
"$1,010.25.  Dayton,  March  17, 1886.  Norman 
M.  Allen  &  Son,  Bankers:  Pay  to  the  order 
of  P.  Monson  one  thousand  and  ten  ^i^/ioo  dol- 
lars. N.  M.  Allen  &  Son."  They  were  all 
signed  by  the  defendants,  under  their  firm 
name  of  N.  M.  Allen  &  Son,  and  indorsed  by 
the  payee  to  the  order  of  the  plalntiCT.  In  the 
aggregate,  they  amounted  to  the  sum  of  $27,- 
999.  Bach  check  is  the  basis  of  a  separate 
count  in  the  complaint,  and  there  Is  a  final 
count  for  money  had  and  received.  .  The  de- 
fendants, hy  their  answer,  deny  that  the  checks 
were  delivered  by  them  to  the  payee,  or  by 
him  to  the  plaintiff,  for  a  valuable  considera- 
tion, and  th^  aU^  that  they  had  no  legal  in- 
ception or  consideration,  but  were  made  and 
delivered  to  the  payee,  at  bis  request  and  for 
his  convenience,  simply  as  memoranda  "show- 
ing the  time  of  the  receipt  him  of  certain 
items"  of  money  deposited  with  them,  upon 
his  representation  "that  he  would  not  part 
with  the  possession  of  them,  but  that  he  would, 
in  a  short  time,  return  the  same."  They  fm- 
ther  allege  that  he  obtained  them  from  the 
defendants,  upon  snch  representations,  with  In- 
tent to  defraud,  and  that  the  plahitlff  knew 
the  facts  aforesaid  when  he  received  the  checks. 

Upon  the  trial  It  appeared  that  dming  the 
period  covered  by  the  complaint  the  plalntlEf 
resided  at  Gowanda,  In  this  state,  and  had  no 
acquaintance  with  the  defendants,  who  resided 
four  niile^  distant,  where  they  carrl^  on  busi- 
ness as  ^ivate  bankers.  Norman  M.  Allen, 
the  senior  member  of  the  firm,  had  been  a 
practicing  lawyer  since  1864,  and  a  banker  for 
eight  or  ten  years.  The  plaintiff  was  the  pro- 
prietor of  a  traveling  minstrel  troupe,  and  his 
bushiess  called  him  from  home  continuously, 
excepf  during  tlie  summer  mouths.  Forbes 
Monson.  the  payee  of  said  checks,  bad  resided 
in  Gowanda  for  several  years  prior  to  March 
17,  1886,  the  date  of  the  first  check,  and  was 
regarded  by  the  people  In  that  vicinity  "as  a 
man  <3i  strict  integrity,  good  financial  standing, 
and  extraordinary  business  experience  and 
ability."  The  relations  between  him  and  the 
plaintiff  were  of  an  "Intimate  and  confidential 
character.— so  much  so  that  the  plaintiff  sought 
counsel  and  advice  of  said  Monson  upon  sub- 
stantially all  of  his  business  affairs,  and  par- 
ticularly upon  the  subject  of  saving  monejr 
and  making  investments."  For  some  time  prior 
to  March,  1886,  the  plaintiff  owned  three  cer- 
tificates of  deposit.  Issued  to  him  by  the  Bank 
of  Gowanda,— one  for  $1,163.54,  and  the  other 
two  for  $1,000  eadL   After  max^y  cooverBar 
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tloQS,  and  much  misrepresentation  by  Monson 
OS  to  the  financial  condition  of  the  Gowanda 
Bank,  they  "entered  into  an  agreement  by 
which  the  plainUff  was  to  deliver  to  said  Mon- 
soh  said  three  certificates,  and  all  other  mon- 
eys which  he  might  be  able  to  save  from  his 
said  business  from  thne  to  time,  said  certifi- 
cates to  be  converted  into  money,  and  such 
money,  together  with  such  as  the  plaintiff 
might  thereafter  send  to  said  Monson  from 
time  to  time,  should  be  deposited  In  the  de- 
fendants' bank,  at  Dayton,  X.  Y.,  by  the  said 
Monson,  acting  for  and  on  behalf  of  the  plain- 
tiff, and  the  same  should  be  kept  there  until 
such  time  as  the  amount  so  deposited  should 
aggregate  ?5,000,  when  It  was  to  be  loaned  by 
said  Monson,  for  the  plaintilf,  to  the  defend- 
ant Norman  M.  Allen,  on  a  bond  secured  by  a 
mortgage  upon  real  estate;  and,  as  a  part  of 
■aid  agreement,  the  said  Monson  did  under- 
take, promise,  and  agree  with  the  plaintiff  to 
pay  him  •  •  •  6  per  cent.  -  interest  per 
annum  on  all  moneys  which  the  plaintiff 
should  send  to  him  for  deposit  with  the  de- 
fendants, whiles  [he  same  should  remain  on 
deposit  in  said  bank,  and  that  such  Interest 
should  be  paid  quarterly,  at  the  expiration  of 
each  and  every  three  months.  It  was  farther 
agreed  between  plaintiff  and  said  Monson  that 
for  the  moneys  so  deposited  the  said  Monson 
fihould  either  send  the  plaintiff  his  individual 
check,  or  the  check  of  the  defendants,  In- 
dorued  by  himself,  for  the  amount  of  each 
deposit  that  should  thereafter  be  made,  •  •  • 
and  *  •  *  that  tbe  mon^  should  be  drawn 
frcHu  the  Bank  of  Gowanda  on  one  of  said  cer- 
tificates at  a  time,  and  In  such  manner  as 
would  be  likely  to  create  no  suspicion  of  where 
the  same  was  to  be  placed,  or  of  the  arrange- 
ments or  agreement  between  them."  The  de- 
fendants knew  nothing  of  this  arrangement, 
and  the  plaintiff  supposed  that  Monson  was 
interested  in  the  defendants'  banking  business. 

On  the  15tb  of  March.  1886,  Moitson  de- 
posited (900,  being  part  of  the  proceeds  of  one 
of  the  certificates  of  deposit,  with  the  defend- 
ants, to  his  ovni  a-edit,  and  thus  opened  a  gen- 
eral account  with  them,  which  continued  until 
the  month  of  February,  1891,  and  aggregated 
nearly  $60,000,  including  all  of  the  moneys 
sent  to  him  by  the  plaintiff  under  the  agree- 
ment between  them.  He  took  pains  to  see  that 
the  various  sums  Bfi  deposited  were  credited 
to  him  personally  on  the  defendants'  books, 
and  he  also  received  a  pass  book  In  the  usual 
form,  upon  which  were  entered  from  time  to 
time  all  such  credits  to  him,  as  well  as  all 
his  checks  paid  by  the  bank,  and  charged  to  his 
account.  On  March  16,  1886,  he  sent  to  the 
plaintiff  his  personal  check  for  the  proceeds  of 
the  first  certificate  of  deposit,  and  the  plain- 
tiff retained  it  until  In  August  foUowing,  when 
it  was  paid  by  Monson  without  presentation 
at  defendants'  bank.  On  March  17,  18S6, 
Monson  deposited  the  proceeds  of  the  second 
certificate  with  the  defendants,  and  at  the  time 
represented  to  them  that  the  money  belonged 
to  laim,  that  no  other  jfexsoa  bad  any  Interest 


therein,  that  he  was  in  partnership  with  the 
plaintiff,  that  the  sum  so  deposited  was  his 
share  of  the  profits  of  their  business,  end  that 
he  wished  to  keep  special  memoranda  of  the 
moneys  received  from  that  source  until  he  could 
have  a  settlement  Tbe  defendants  offered  to 
give  him  a  dupUcate  deposit  slip,  but  he  said 
that  would  not  answer  his  purpose.  Thereup- 
on, under  the  express  agreement  that  it  was 
without  consid^tion  or  validity  as  commerdal 
paper,  or  as  an  obligation  against  the  defend- 
ants, and  that  It  should  be  returned  to  them 
without  delivery  to  any  other  person,  and  with- 
out being  charged  to  him  on  the  books  of  tbe 
bank  or  otherwise,  the  defendants,  relying  up- 
on said  r^resentations  and  agreement,  gave 
him  the  paper  dated  March  17,  1886,  signed 
by  their  firm  name,  a  copy  of  which  has  already 
been  set  forth.  At  the  same  time  they  gave 
him  credit  for  the  amount  so  deposited  upon 
their  txMks,  and  authorized  him  to  cbedi  it  out 
whenever  he  wished.  Monson  thus  procured 
said  Instrument  with  the  fraudulent  Intent  of 
thereafter  transferring  the  same,  and  he  im- 
mediately indorsed  it  to  the  order  of,  and  mailed 
it  to,  the  plalndff,  who  received  it  believing 
that  It  had  been  given  ciy  the  defendants  upon 
the  dep(^t  of  the  proceeda  oC  one  of  his  cer- 
tificates. 

On  the  20th  of  March,  1886,  the  said  Mon- 
son, under  the  same  agreement,  and  upon  sub- 
stantially the  same  representations,  deposited 
the  proceeds  of  the  third  certificate  with  tbe 
defendants,  and  received  therefor  both  credit 
In  his  personal  account  upon  the  books  of  the 
bank,  and  a  written  instrument  In  the  same 
form  as  that  last  de6crit)ed,  which  he  promptly 
Indorsed  In  the  same  way,  and  mailed  to  the 
plaintiff,  who  received  it  as  evidence  of  the 
investment  that  he  supposed  he  had  made. 
Thenceforward,  ontil  March  4, 1889,  the  plain- 
tiff on  divers  occasions  delivered  and  sent  to 
Monson  drafts  and  currency  to  the  amount  of 
$25,7&3.14,  under  tbe  agreement  previously 
made  between  them,  except  that  the  loan  of 
$5,000  to  Norman  M.  Allen  was  abandoned. 
Monson  deposited  the  various  sums,  as  they 
were  received,  with  the  defendants,  to  his 
own  credit,  under  the  circumstances  and  upon 
the  i^presentatlons  and  agreement  already 
mentioned.  Credit  was  given  to  him  for  each 
sum  upon  the  books  of  the  bank,  and  a  check 
for  the  same  amoimt,  and  in  the  form  previ- 
ously adt^ted,  was  delivered  to  him,  and  by 
him  at  once  Indorsed  and  mailed  to  the  plain- 
tiff, who  received  it,  believing  that  the  de- 
fendants had  delivered  It  to  Monson  as  tho 
property  of  the  plaintiff,  and  for  his  exclusive 
benefit.  During  all  this  time  the  defendants 
had  no  knowledge  that  the  plaintiff,  or  any 
person  other  than  Monson,  had  any  interest 
In  the  deposits  thus  made.  From  time  to 
time,  Monson  also  deposited  moneys  of  his 
own  in  the  same  account,  and  those  sums 
were  credited  to  him  in  the  usual  way,  but  no 
check  was  given  to  him  in  addition.  Before 
the  defendants  learned  that  Monson  had  trans- 
ferred said  iDstrumenta  In  writing  to  tbe  plala- 
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tiff,  tb^  had  paid  out  the  entire  amount  of 
tbe  deposits,  including  all  that  came  from  the 
plaintiff,  upon  Monson's  cbedcs,  given  appar- 
ently Id  the  ordinary  course  of  bis  business. 
None  of  said  written  Instruments  were  charged 
to  Monson,  and  no  record  was  kept  of  them  In 
tbe  defendantiB^  bank.  Pursuant  to  the  agree- 
ment between  tbem,  and  down  to  January, 
J.891,  Monson  paid  to  tbe  plaintiff  interest  up* 
on  all  sums  received  for  deposit  with  the  de- 
fendants, and  was  duly  credited  tberefor  upon 
tbe  books  of  tbe  plaiutiil,  which  contained 
an  accoimt.  In  the  form  of  debit  and  credit,  of 
each  remittance  by  tbe  plaintiff ,  to  Monson, 
and  by  Monson  to  him.  About  the  12th  of 
February,  1891,  Monson  absconded,  and  short- 
ly thereafter  the  plaintiff  presented  the  said 
checks  for  payment;  but  the  defaidants,  who 
then  learned  lOr  the  fltst  time  that  the  plaintiff 
had  any  Intmst  in  said  deposits,  refused  to 
pay  the  same,  or  any  part  thereof.  Until  then 
tbe  plalntlfl  knew  nothing  about  the  doulda 
dealing  of  Monson,  but  supposed  tbat  he  had 
acted  honestly  In  all  respects,  and  tbat  each  of 
said  written  Instrum^ts  was  what  it  purport- 
ed to  be. 

Tbe  referee  found  the  foregoing  facts,  In  sub- 
stance, and  he  also  found  that  about  tbe  month 
of  March,  1886,  tbe  plaintiff  wrote  to  the  de- 
fendants, whc  received  the  letter  and  showed 
It  to  Monson,  but  they  did  not  produce  It  on 
tbe  trial,  claiming  that  It  was  lost  Tbe  ref- 
eree reused  to  find  tliat  the  letter  referred  to 
the  deposit  of  plaintiff's  moneys  In  tbe  defend- 
ants' bank.  He  found,  as  condu^ons  of  law, 
that  the  Instruments  In  question  had  no  legal 
Inception  or  Talldlty,  as  obligations  against  the 
defendants,  while  they  were  In  tbe  hands  of 
Monson,  and  that  the  plaintiff  had  no  better 
tlQe.  He  directed  that  the  complaint  should 
be  dismissed,  and  the  Judgment  entered  ac- 
cordingly was  affirmed  by  the  general  term, 
<Bie  of  the  justices  dissenting.  77  Hun,  49, 
28  N.  Y.  Supp;  24St.  Tbe  plaintiff  appeals  to 
this  court 

John  Q.  Hllbum,  for  appellant  Wm.  H. 
Henderson,  for  respondents. 

TANN,  J.  (after  stating  the  facts).  Tbe 
learned  genoial  term  proceeded  to  Judgment 
upon  the  ground  Uiat  a  principal  Is  chargeable 
with  the  knowledge  acquired  by  an  agent 
while  transacting  his  business,  and  tliat, 
hence,  tlie  plaintiff  tiad  constructive  notice  of 
the  circumstances  under  which  Mcmson  pro- 
cured the  Instruments  in  question  from  the 
defendants.  The  general  rule  tliat  notice  to 
the  agent  while  acting  within  the  scope  of 
his  auttwrlly,  and  in  regard  to  a  matter  over 
which  his  authority  extends.  Is  notice  to  ttie 
principal,  rests  upon  tbe  duty  of  disclosure  by 
the  farmer  to  the  latter  of  all  the  mateiial 
facts  coming  to  bis  knowledge  with  reference 
to  tbi-  subject  of  his  agency,  and  upon  the  pre- 
sumption that  he  lias  discharged  that  duty. 
Banfi  V.  Clark,  139  N.  Y.  307,  313,  34  N.  E. 
908;  Hyatt  v.  dark,  118  N.  Y.  663,  23  N.  E. 
a&L;  Caw  of  Dlstined  Spirits,  U  WaU.  S56, 


367.  This  presumption,  however,  does  nut  al- 
ways arise,  for  there  are  several  exceptions 
well  recognized  by  the  authorities.  Thus, 
when  tbe  agent  has  no  legal  right  to  disclose 
a  fact  to  bis  principal,  or  he  is  engaged  In  a 
scheme  to  defraud  his  principal,  the  presump- 
tion does  not  prevail,  because  be  caimot  in 
reason  be  presumed  to  have  disclosed  tbat 
which  It  waiB  his  duty  to  keep  secret,  or  ttiat 
which  would  fczpose  and  defeat  his  fraudulent 
purpose.    Innerarlty  v.  Bank,  139  Mass.  332, 

I  N.  E.  282;  Welsser's  Adm'is  v.  Denison, 
10  N.  T.  68,  76;  Prenkel  v.  Hudson,  82  Ala. 
158,  2  South.  758;  Investment  Co.  v.  Ganger, 

II  0.  C.  A.  371,  63  Fed.  647;  Hudson  v.  Ran- 
dolph, 13  C.  C.  A.  402,  66  Fed.  216;  KetUe- 
well  V.  Watson,  21  Ch.  Dlv.  707;  Cave  v. 
Cave,  16  Ch.  Dlv.  638;  Mecbero,  Ag.  S  721. 
As  Mr.  Pomenqr  says  In  his  work  on  Equity 
Jurlspmdencef  "When  an  agent  or  attorney 
has.  In  tbe  course  of  his  employment,  been 
guilty  of  an  actual  fraud,  contrived  and  car- 
ried out  for  hie  own  benefit  by  which  he  In- 
tended to  defrauj,  and  did  defraud,  his  own 
principal  or  client,  as  well  as,  perhaps,  the 
other,  party,  and  the  very  perpetration  of  such 
fraud  involved  the  necessity  of  his  conceal- 
ing the  facts  from  Ills  own  dlent,  then,  under 
such  circumstances,  the  principal  is  not  char- 
ged with  constructive  notice  of  facts  known  by 
the  attorney,  and  thu%  fraudulently  concealed. 
In  other  words.  If,  in  the  course  of  the  same 
transaction  In  wtiicb  be  is  employed,  the  agent 
commits  an  Independent  fraud  for  his  own 
benefit  and  designedly,  against  his  principal, 
and  it  is  essential  to  the  very  existence  or  pos- 
sibility of  such  fraud  that  he  should  conceal 
the  real  facts  from  his  principal,  then  the  or- 
dinary presumption  of  a  communication  from 
tbe  agent  to  bis  principal  falls.  On  the  con- 
trary, a  presumption  arises  that  no  communi- 
cation was  made,  and  consequently  the  prin- 
cipal is  not  affected  with  constructive  notice." 
Section  675.  Referring  to  the  same  subject 
in  Welsser's  Adm'rs  v.  Denison,  supra.  Judge 
Allen  said:  "The  principle  that  notice  to  an 
agent  Is  notice  to  the  principal  Is  quite  famil- 
iar, but  is  only  applicable  to  cases  In  which 
the  agent  Is  acting  within  the  scope  of  bis 
employment  Were  it  otherwise,  and  did  It 
extend  to  acts  unauthoilzed,  and  outside  of  tbe 
employment  whether  trespasses  or  even  felo- 
nies, the  master  might  be  made  responsible  for 
all  acts,  whether  tortious  or  otherwise,  done 
by  his  servant  while  in  his  employ,  m  acting 
professedly  in  his  behalf,  If  he  did  not  act  at 
once,  by  disclaiming  the  antboilty.  The  serv- 
ant would  necessarily  have  knowledge  of  his 
own  wrongful  act  and,  within  tbe  rule  sought 
to  be  applied,  the  knowledge  of  tbe  servant 
would  be  that  of  his  master.  *  *  *  He 
would  thus,  by  a  legal  fiction,  be  charged  with 
the  tortious,  fraudulent  or  even  felonious,  act 
of  his  servant  This  Is  not  the  law."  10  N. 
Y.  77. 

When-  an  agent  abandons  the  object  of  bis 
agency,  and  acts  for  himself,  by  committing  a 
fraud  for  his  own  exclusive  ben^t,  he  ceases 
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to  act  wlthts  the  dcope  of  bis  employment, 
and,  to  that  extent,  ceases  to  act  as  agent 
Shlpman  v.  Bank,  126  N.  Y.  318,  331,  27  N.  B. 
371;  Welsh  v.  Bank,  73  N.  Y.  424;  Allen  v. 
Rafiroad,  150  Mass.  200,  206,  22  N.  E.  917. 
Monson  was  an  agent  to  deposit  moneys  for 
the  plaintiff  with  the  defendants,  and  to  pro- 
cure their  checks  therefor,  which  he  was  to 
Indorse  and  deliver  to  the  plaintiff.  As  a  col- 
lateral ariangement,  he  also  agreed  to  per- 
sonally pay  interest  upon  the  amount  of  the 
deposits,  which  neither  adds  to  nor  takes  from 
his  authority  aa  agent.  His  authorized  power 
over  the  money  ceased  when  the  deposit  was 
made.  In  agreeing  that  the  checks  given 
should  not  take  effect  according  to  their  legal 
purport,  and  that  they  should  be  returned  to 
the  defendants,  without  delivery  thereof  to  any 
one,  he  was  not  acting  as  agent,  but  in  his 
own  behalf.  Both  the  adverse*  and  the  per- 
sonal character  of  that  act  destroy  the  pre- 
sumption, which  would  otherwise  arise,  that 
he  disclosed  it  ta  the  plaintiff.  Not  only  were 
the  relations  of  the  agent  to  the  subject-matter 
such  as  to  make  it  certain  that  he  would  not 
tell  his  principal  that  the  checks  were  deliv- 
ered under  an  agreement  which  nullified  their 
effect,  but  the  making  of  that  agreement  itself 
was  not  done  by  bim  in  his  character  as  agent, 
but  as  an  individual,  engaged  In  committing 
a  fraud  for  his  own  boieflt 

Whether  this  case  should  be  regarded  as 
an  exception  to  the  general  rule,  because 
the  usual  presumption  as  to  disclosure  does 
not  exist,  or  simply  as  not  covered  by  the 
rule,  because  the  acts  in  question  were  not 
within  the  scope  of  the  agent's  authority, 
we  think  that  notice  of  the  agreement  be- 
tween Monson  and  the  defendants  that  the 
checks  should  have  no  binding  force  should 
not  be  imputed  to  the  plaintiff.  No  ques- 
tion of  apparent  authority  arises,  because 
the  defendants  did  not  know  Monson  as 
agent,  but  supposed  be  was  acting  for  him- 
self alone.  When  they  invoke  his  agency 
for  their  protection,  therefore,  they  are  lim- 
ited to  his  actual  authority.  Bickford  v. 
Menler,  107  N.  Y.  490,  14  N.  E.  438.  The 
plaintiff  was,  perhaps,  chargeable  with 
knowledge  that  the  money  was  deposited  in 
the  name  of  his  agent,— not,  however, 
through  constructive  notice  springing  from 
the  law  of  agency,  but  because  he  knew 
from  inspection  of  the  checks  that  they 
were  made  payable  to  the  order  of  Monson. 
While  this  may  not  have  been  according  to 
the  agreement  under  which  the  plaintiff  in- 
trusted the  money  to  his  agent,  still,  as  his 
object  was  to  secure  the  liability  of  the  de- 
fendants, as  guarantied  by  Monson,  the  re- 
ceipt of  the  checks,  purporting  to  have  that 
effect,  naturally  gave  him  every  assurance 
that  a  reasonable  man  could  require.  Hav- 
ing the  precise  security  that  he  wanted,  and 
that  the  agreement  called  for,  it  became 
a  matter  of  no  apparent  importance  whether 
the  deposit  was  made  In  the  one  name  or  the 
other.   He  had  what  purported  to  be  the 


negotiable  InalTUments  of  the  defendants, 
payable  on  demand,  for  the  amount  of  the  de- 
posits, and  this  apparently  placed  them  un- 
der obligation  to  pay,  regardless  of  the  name 
of  the  depositor.  Indeed,  It  was  the  moat 
convenient  way  to  have  the  ctaedcs  drawn 
payable  to  Monson,  because  the  plaintiff  re- 
quired his  Indorsement,  and  that  form  would 
make  hird  liable  as  first  Indorse.  At  any 
rate,  as  the  deposit  was  so  made  as  to  ac- 
complish the  object  that  the  plaintiff  had  In 
view,  he  had  the  right  to  regard  and  treat 
It  as  a  substantial  performance  of  his  con- 
tract with  his  agent  As  knowledge  of  the 
secret  agreement  cannot  be  Imputed  to  the 
plalntllC,  he  must,  In  view  of  the  findings  of 
the  referee,  when  interpreted  In  the  light  of 
the  undisputed  evidence,  be  assumed  to  have 
acted  In  good  faith.  Upon  this  assumption, 
It  remains  to  be  seen  whether  the  courts  be- 
low were  correct  in  holding  that  the  checks 
had  no  greater  validity  In  the  bands  of  the 
plaintiff  than  they  had  while  In  the  hands 
of  Monson. 

If  Monson  had  simply  deposited  the  money 
to  his  own  credit,  and  had  checked  it  out. 
the  plaintiff  would  have  had  no  claim  upon 
the  defendants.  The  loss  would  then  have 
fallen  on  him.  But  It  cannot  be  supposed 
that  be  would  have  continued  to  remit  to 
Monson,  unless  the  earlier  remittance  were 
satisfactorily  accounted  for,  so  that  the  loss 
would  have  been  comparatively  light  Mon- 
son, however,  did  account  promptly  for  each 
remittance  by  sending  the  written  obliga- 
tions of  the  defendants,  indorsed  by  himself. 
Those  obligations  were  in  the  nature  of 
cashier's  checks,  being  drawn  by  the  de- 
fendants, as  bankers,  upon  themselves.  Aa 
they  were  an  essential  part  of  Monson's 
scheme  to  defraud,  it  is  natural  that  he 
should  have  suggested  the  form,  but  it  is 
surprising  that  the  defendants  should  have 
adopted  it  They  were  not  only  negotiable 
upon  their  face,  but  their  character  was 
such  as  to  make  actual  negotiation  an  easy 
matter,  because  they  were  payable  on  pres- 
entation at  a  bank,  by  the  bank  Itself.  No 
one  who  believed  In  the  responsibility  of  the 
defendants,  and  who  wanted  paper  of  that 
kind  for  any  purpose,  would  hesitate  to 
purchase  It  In  the  open  market  The  de- 
fendants, having  extreme  confidence  In  Mon- 
son, took  no  precaution  to  restrict  their  lia- 
bility for  the  double  credit  that  they  gave 
for  the  same  deposit.  If  they  had  drawn  the 
checks  without  words  of  negotiability,  or 
had  written  "Not  negotiable"  across  their 
face,  it  would  have  accomplished  every  pur- 
pose that  Monson  claimed  to  have  In  view, 
and  at  the  same  time  would  have  protected 
third  persons  from  imposition  and  Injury. 
As  memoranda,  the  checks  would  have  been 
as  useful  In  either  of  those  forms  as  In  that 
adopted.  By  action  as  Imprudent  as  It  was 
unprecedented,  the  defendants  placed  It  In 
Monson's  power  to  defraud.  The  form  of 
the  transaction  Invited  fraud,  by  making  It 
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80  easy,  and  it  Is  not  surprising  that  they 
hesitated  and  i-emonstrated  before  they  did 
it.  They  thus,  in  effect,  paid  the  deposit 
hack  to  Honson,  and  at  the  same  time  gave 
him  their  negotiable  paper  for  it,  trusting 
only  to  bts  word.  Armed  with  this  means 
of  defrauding,  thus  knowingly  Intrusted  to 
him  by  the  defendants,  Monson  from  time 
to  time  delivered  the  checks  to  plaintifT,  in 
fulfillment  of  his  contract,  under  such  cir- 
cumstances as  could  arouse  no  suspicion. 
He  delivered  every  check  as  negotiable  pa- 
per, with  the  character  and  quality  that 
the  defendants,  over  their  own  signatures, 
asserted  that  It  had.  The  plaintiff  received 
it  as  such,  in  the  honest  belief  that  It  was 
the  product  of  his  money  deposited  with  the 
defendants  according  to  his  contract  with 
Monson,  and  that  no  one  could  draw  the 
money  out  without  presenting  the  checks. 
There  was  no  occasion  for  suspicion,  and 
nothing  to  put  a  prudent  man  on  inquiry.  It 
was  in  the  usual  course  of  business,  for  it 
cannot  be  termed  unusual  for  an  agent  to 
make  a  deposit  for  his  principal,  and  remit 
to  him  the  evidence  of  that  deposit  In  the 
form  of  negotiable  paper,  such  as  a  cashier's 
check,  a  certificate  of  deposit,  or  the  check 
of  private  bankers  upon  themselves.  He 
treated  the  instruments  as  genuine,  and  why 
should  he  not,  since  the  defendants  Issued 
them  in  such  a  form  as  to  Induce  the  most 
careful  to  believe  In  their  genuineness? 
They  had  never  been  presented  or  dishon- 
ored, and  he  received  them  as  soon  after  the 
dates  they  respectiv^y  bore  as  the  ordinary 
course  of  transacting  such  business  by  mall 
would  permit  The  fact  that  the  plaintiff 
held  them  so  long  without  presentation  has 
no  bearing,  except  on  the  question  of  good 
faith,  and  Is  fully  explained  by  the  agree- 
ment made  between  him  and  his  agent  No 
check  was  stale  when  it  reached  the  plain- 
tiff, and  the  title  that  be  acquired  as  each 
was  delivered.  If  good  then,  continued  to  be 
good.  He  gave  full  consideration,  dollar  for 
dollar,  not  by  concurrent  delivery,  hand  to 
band,  bat  by  the  nearest  approach  to  It  that 
waa  practicable  under  the  circumstances. 
The  business  was  done  substantially  through 
the  malls.  It  was  Initiated  by  a  general 
agreement  that  Monson  should  deposit  all 
moneys  Intrusted  to  him  by  the  plaintiff 
with  the  defendants,  and  remit  to  him  their 
checks  therefor,  indorsed  by  himself.  Un- 
der this  agreement  the  plaintiff,  from  time 
to  time,  mailed  checks  and  drafts  to  Monson, 
who  deposited  the  proceeds  with  the  defend- 
ants, and  received  their  check  therefor, 
which  he  Indorsed  and  promptly  mailed  to 
the  plaintiff.  This  methdd  of  doing  business, 
although  perfectly  legitimate,  did  not  admit 
of  delivery  by  the  right  hand  and  receipt 
by  the  left.  In  the  nature  of  things,  there 
could  not  be  mutual  delivery,  precisely  Iden- 
tical in  point  of  time,  when  there  were  three 
parties  to  every  transaction,  each  at  a  dis- 
tance from  the  others.   We  think  that  the 


plaintiff  parted  with  bis  money  on  the 
strength  of  the  checks,  although  they  were 
not  In  existence  at  the  time,  as  there  was  an 
agreement  which.  In  the  natural  course  of 
events,  promptly  brought  them  Into  exist- 
ence, and  placed  them  In  his  hands.  If  it 
had  not  done  so,  he  could  have  reclaimed  his 
money,  to  the  extent  that  it  had  not  reached 
the  possession  of  bona  fide  holders.  Roca 
V.  Byrne,  145  N.  Y.  182,  39  N.  E.  812.  The 
assurance  conveyed  by  the  checks  naturally 
prevented  any  effort  at  reclamation.  Our 
conclusion  is  that,  according  to  the  record 
now  before  us,  the  plaintiff  is  a  bona  fide 
holder  of  the  checks  in  question,  and  entitled 
to  recover  the  amount  thereof  on  that 
ground.  This  makes  it  unnecessary  to  ap- 
ply the  principle  that,  where  one  of  two  in- 
nocent parties  must  sustain  a  loss  from  the 
fraud  of  a  third,  such  loss  shall  fall  upon 
the  one  whose  act  enabled  such  fraud  to  be 
committed.  Moore  v.  Bank,  55  N.  Y.  41,  4T. 
The  Judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  event  All 
concur,  except  HAIGHT,  J.,  not  sitting. 
Judgment  rerersed. 


(IBl  N.  T.  U8} 

trPIXGTON  r.  OORBIOAN  et  aL 

(Oonrt  of  Appeals  of  New  York.   Dec  1.  1806l) 

Dbvisablb  Interest  ik  IjAnd  —  Rigbt  or  R>- 
BNTBT  roH  Breach  or  Cohditiom  Sob- 

SBQUBHT— Ck>NDITI0N  IS  USBD. 

1.  The  right  of  a  grantor  to  reenter  for 
breach  of  a  condition  subsequent  Is  not  an  "es- 
tate or  interest  In  real  property  descendible  to 
heirs,"  within  2  Rev.  St.  p.  o7,  9  2,  making  anch 
estate  devisable,  bat,  on  the  ^antor's  death, 
pasees  to  his  heirs,  to  be  exercised  by  them  aa 
decedent's  representatlTes,  and  not  ay  virtue 
of  the  law  of  descent  29  N.  T.  Supp.  10(^ 
affirmed. 

2.  In  a  conveyance  of  land,  "to  have  and  to 
hold  ♦  •  •  unto  the  said  party  of  the  second 
part,  his  heirs  and  aseigns,  etc.,  a  ccmdition 
that  the  grantee  "sball  conaecrete.  or  cause  to 
be  consecrnted,"  the  property,  for  the  purpose  of 
erecting  a  church,  is  not  personal  to  said  gran- 
tee, but  binds  his  heira  and  assigns,  though  they 
are  not  mentioned  in  the  condition. 

Appeal  from  supreme  court,  general  term, 
First  department. 

Ejectment  by  Marie  T.  tJpIngton  against 
Michael  A.  Gorrlgan  and  others.  From  a 
Judgment  of  the  general  term  (29  N.  Y.  Supp. 
1002)  affirming  a  Judgment  for  plaintiff,  de- 
fendant Corrlgan  appeals.  Affirmed. 

This  was  an  action  of  ejectment  to  recover 
the  possession  of  certain  lands  In  the  Twen- 
ty-Third ward  of  the  city  of  New  York.  In 
18^  they  were  owned  by  Mary  McDonough 
Davey,  who,  on  the  19th  day  of  September 
In  that  year,  conveyed  them,  for  a  nominal 
consideration,  to  Rev.  John  Hughes,  by  deed 
containing  full  covenants  and  warranty,  with 
this  habendum  clause  and  condition,  viz.: 
"To  have  and  to  hold  •  •  •  unto  the 
said  party  of  the  second  part  his  heirs  and 
assigns,  •  •  •  upon  the  following  con- 
ditions, to  wit:   That  said  party  of  the  aec- 
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oud  part  shall  consecrate,  or  cause  to  be  con- 
secrated, the  said  property,  for  the  purpose 
of  erecting  a  church  building,  and  shall,  with- 
in a  reasonable  time,  erect,  or  cause  to  be 
erected,  such  building."  Reservation  was 
also  made  by  the  party  of  the  first  part  of 
the  right  to  appropriate,  at  her  option,  a  suffi- 
cient place  of  Interment  for  her  deceased  hus- 
band, her  family,  and  herself.  In  the  ground 
under  the  church  building,  or  outside  there- 
of. Subsequently  Mrs.  Davey,  the  grantor 
in  the  said  deed,  died,  leaving  a  will,  made 
January  6,  1862,  wherein  she  disposed  of  her 
estate,  real  and  personal,  and  gave  to  the 
residuary  legatee,  therein  named,  all  prop- 
erty and  estate,  real  and  personal,  not  ef- 
fectually and  lawfully  disposed  of  therein. 
The  Reverend  John  Hughes,  grantee  In  Mrs. 
Davey's  deed,  died,  and  the  defendant  Arch- 
bishop Oorrlgan  has  succeeded  to  his  Inter- 
est The  plaintiff  and  the  defendant  Pooler 
are  the  only  heirs  at  law  of  Mrs.  Davey,  and 
the  plaintiff's  claim  to  recover  the  possession 
of  the  premises  described  In  the  deed  to 
Hnghes  is  based  upon  the  breach  of  the  ex- 
press condition  set  forth  In  the  deed.  The 
trial  Judge  found,  as  facts,  that  up  to  the 
time  of  the  commencement  of  this  action  the 
property  had  not  been  consecrated  for  the 
purpose  of  erecting  a  church  building,  that 
no  church  building  had  been  erected  there- 
upon, and  that,  at  the  date  of  the  deed,  a 
reasonable  time  for  such  erection  did  not  ex- 
ceed 10  years.  This  action  was  commenced 
in  1891,  or  about  29  years  after  the  execution 
of  the  deed.  The  plaintiff  was  awarded 
judgment  at  the  trial  term,  and,  that  judg- 
ment having  been  affirmed  at  the  general 
term,  the  defendant  Corrlgan  has  appealed 
from  Its  affirmance  to  ttala  court 

Frederic  R.  Coudert,  for  appellant  James 
M.  Hunt,  for  respondent 

GRAY,  J.  (after  stating  the  facts).  The 
question  which  this  appeal  presents  is  both 
Interesting  and  Important,  and  its  answer 
turns  upon  the  construction  to  be  given  to 
the  provisions  of  our  statute  of  wills.  I 
think,  too,  that  there  have  been  certain  de- 
cisions made  by  the  courts  of  this  state  upon 
the  general  question,  the  effect  of  which  It 
would  be  very  difficult  to  overlook,  however 
much  Inclined  we  might  feel  to  differ  In  our 
reasoning.  The  question  Is,  can  the  plain- 
tiff, claiming  as  heir  at  law  of  Mrs.  Davey, 
maintain  this  action  to  recover  the  posses- 
sion of  the  premises  In  question  for  the 
breach  of  the  express  condition  In  her  grant; 
or  has  such  a  right  passed,  under  Mrs. 
Davey's  will,  to  her  residuary  legatee?  The 
learned  counsel  for  the  appellant  has  ar- 
gued, with  ability  and  with  force,  against 
the  plaintiff's  right;  and  the  contention 
which  he  makes  is  that  an  Interest  remained 
In  the  grantor,  which,  being  descendible  to 
her  heirs,  was  made  devisable  by  the  Re- 
vised Statutes,  and  therefore  passed  under 


her  will.  If  It  Is  true  that  the  plaintiff 
must  rest  her  right  to  enter  for  breach  of 
the  condition  upon  the  descent  of  some  es- 
tate or  interest  left  in  the  grantor,  then,  I 
think,  the  appellant's  contention  Is  rl^t, 
and  this  action  should  fail;  but  if,  on  the 
other  hand,  and  as  argued  for  the  respond- 
ent, the  plaintiff  has  the  right  to  enter,  not 
through  the  operation  of  the  law  of  descent, 
but  merely  representatively,  as  heir  at  law, 
and  the  rule  at  common  law  has  not  been 
changed  by  our  statutes,  then,  I  think,  we 
will  find  ourselves  obliged  to  conclude  that 
the  devisee  of  Mrs.  Davey  was  Incapable  of 
possessing  a  right  of  entry,  and  that  It  be- 
longed solely  to  her  privies  in  blood.' 

At  common  law,  the  benefit  of  such  a  con- 
dition In  a  grant  of  real  estate  could  be  re- 
served only  to  the  grantor  and  his  heirs. 
It  was  not  considered  to  be  a  devisable  in- 
terest in  the  grantor,  and  the  right  of  re- 
entry for  a  breach  could  not  be  assigned  to 
a  stranger.  It  was  a  nonassignable  right, 
and  no  other  person  than  the  grantor,  or  his 
heir,  could  take  advantage  of  a  condition 
which  required  a  re-entry  in  order  to  revest 
the  former  estate.  See  4  Kent,  Comm. 
pp.  122,  127;  Jackson  v.  Topping,  1  Wend. 
388,  395;  Goodrlght  v.  Forrester,  8  East,  at 
page  566.  The  reason  qnalntly  given  in 
Lord  Coke's  Institutes  was  that  "under 
color  thereof,  pretended  titles  might  be 
granted  to  great  men,  whereby  right  might 
be  trodden  down,  and  the  weak  oppressed, 
which  the  common  law  forblddeth,  as  men 
to  grant  before  they  be  In  possession."  Co. 
Lltt  §  347.  In  Oreenlears  Cruise  on  Real 
Property  (volume  1,  tit  13,  c.  1,  {  15),  the 
reason  of  the  rule  Is  thus  given:  "That  It 
is  a  maxim  of  law  that  nothing  which  lies 
In  action,  entry,  or  re-entry  can  be  granted 
over,  in  order  to  discourage  maintenance." 
Whatever  criticisms  may  be  made  upon  the 
reasons  for  the  rule  at  common  law,  it  must 
be  recognized  as  a  continuing  rule  of  prop- 
erty. If  not  changed  or  done  away  with  by 
the  Revised  Statutes.  The  effect  of  section 
17  of  article  1  of  the  state  constitution  was 
to  retain  so  much  of  the  common  law  of  Eng- 
land as  formed  the  law  of  the  colony  of  New 
York  on  the  19th  day  of  April,  1775,  where 
not  repugnant  to  our  form  of  government  or 
Inapplicable  to  our  Institutions,  and  subject 
to  such  alterations  as  the  legislature  should 
from  time  to  time  make.  The  appellant, 
feeling  bound  to  concede  that  the  right  of 
re-entry  was  not  devisable  at  common  law. 
claim  that  the  Revised  Statutes  have  altered 
the  law  by  the  provision  that  "every  estate 
and  Interest  in  real  property  descendible  to 
heirs  may  be  devlsefa."  2  Rev.  St.  p.  67,  S  2. 
Undoubtedly,  this  language  of  the  statute  of 
wills  Is  as  comprehensive  as  It  can  be  to 
cover  real  interests;  but  we  are  remitted, 
nevertheless,  to  the  inquiry  whether,  here, 
what  the  grantor  had,  with  reference  to  the 
estate  she  had  granted,  amounted  In  law 
to  an  estate  or  interest  In  the  real  propwty. 


Digitized  by  Google 


UHNGTON  y.  COEEIGAlf. 


861 


and  therdn  lies  the  dlfflcnlty.  At  common 
law  It  was  only  a  possibility  of  reverter,  and 
not  a  revendon.  4  Kent,  Oomm.  370;  Mar- 
tin T.  Strachan,  5  Term  R.  107,  note.  Until 
the  happening  ot  the  Iweat^  of  the  express 
condition  In  the  deed  and  a  rerestlng  of  the 
estate  through  re-entry,  the. whole  title  was 
In  the  grantee.  Have  the  Rerleed  Statutes 
changed  the  grantoi's  status?  In  volnme  4 
<8th  Ed.),  c.  1*  pt  2,  of  the  Revised  Stat- 
ntes,  upon  the  nature,  qmlltles,  and  aliena- 
tion of  estates  In  r^  property,  article  1  of 
title  2  creates  various  estates  In  lands,  and 
divides  them  Into  those  In  possession  and  In 
expectancy.  The  latter  class  Is  again  dl- 
Tided— First;  Into  future  estates  Umlted  to 
commence  In  possession  at  a  future  day, 
either  without  the  Intervention  of  a  preced- 
ent esta^  or  on  tite  determination  of  a 
precedent  estate;  and,  second.  Into  rever- 
sions, which  latter  are  d^ned  to  exist  where 
residue  of  an  estate  Is  left  In  the  grantor, 
or  his  heirs,  commencing  In  possession  on  the 
termination  of  a  particular  estate  granted. 
By  section  36  of  the  same  article.  It  Is  also 
provided  that  "expectant  estates  are  descend- 
lUe,  devisable  and  alienable  In  the  same 
mannar  as  estates  In  poBsesslon."  If,  there- 
fore, there  was  any  estate  left  In  Mrs.  Davey, 
upon  her  grant  to  Hughw,  It  was  not  one 
known  to  our  statute  on  real  property;  and 
all  expectant  estates,  within  which  class  It 
would  have  to  fall,  are  abollsfaed  by  the  arti- 
iHe,  »cept  such  as  are  therein  defined,  and 
wUch  must  be  either  estates  limited  to  com- 
mence In  possession  at  a  future  day,  or  re- 
venlons.  The  real  Interest  contended  for 
here  would  not  satis^  the  requirement  of 
either  class.  The  mere  possibility  of  revert- 
er, which  was  all  there  was  in  this  case, 
could  not  be  Included  within  the  "reversions" 
spoken  of  by  the  statute,  within  its  letter  or 
spirit.  The  statute  of  wills,  through  the  use 
of  such  precise  words  as  "every  estate  and 
Interest  In  real  property  descendible  to 
heira,"  obviously,  must  have  reference  to 
such  as  are  recognized  by  the  Revised  Stat- 
utes to  be  estates  of  Inheritance.  We  would 
be  without  warrant  In  asserting  the  exist- 
ence of  any  estate  in  Mrs.  Davey  In  the  prem- 
ises granted  to  Hughes,  whether  at  common 
law  or  under  the  Revised  Statutes.  She  had 
an  election  to  enter  for  condition  broken,  and 
she  could  release  her  right  to  do  so.  To 
those  rights  her  heirs,  after  her  decease,  suc- 
ceeded, by  force  of  repreaentatlon,  and  not 
by  descent.  There  was  no  estate  upon  which 
the  statute  of  descents  could  operate;  bat, 
as  heirs,  there  devolved  upon  them  the  bun- 
dle or  agsregato  of  the  rights  which  resided 
in  and  survived  the  death  of  the  grantor, 
their  ancestor.  Her  legal  i>ersonallty  was 
continued  in  them. 

An  early  and  leading  case  In  this  state  Is 
that  of  Nlcon  V.  Railroad  Co.,  12  N.  Y.  121. 
That  was  In  ejectment,  where  the  plaintiff 
sot^ht  to  recover  the  possession  ot  certain 
lands  f  OT  breuib  of  the  condition  upon  which 


th^  had  been  granted  by  one  Dederer  to  the 
railroad  onnpany.  The  plalntUf,  through 
sundry  mesne  conveyances,  claimed  to  have 
acquired  the  rights  of  Dederer  in  the  prem- 
ises. I  think  that  tiie  case  fairly  presented 
the  questitm  which  is  bivolved  in  the  pres- 
oit  case,  for  the  right  of  entry,  if  assignable 
by  a  grantor  upon  condition  at  all,  could  as 
effectually  be  assigned  through  deed  as 
through  a  testamentary  devise.  It  was  held 
that  the  grantee  In  the  original  deed  of  the 
lands  took  a  fee  upon  condition  subsequent, 
and  the  ^scnsslon  turned  upon  whether  tiie 
grantor  In  tbat  deed,  when  he  subsequently 
conv^ed  to  the  plalntlfTs  predecessor  In  In- 
terest, had  any  assignable  Interest  In  the 
premises.  That  question  was  answered  In 
the  negative,  there  having  been  no  fOTfel- 
ture.  It  was  said  that  "a  mere  failure  to 
perform  a  condition  sutnequent  does  not 
divest  the  estate.  The  grantor  or  his  heirs 
may  not  choose  to  take  advantage  &f  the 
breach,  and,  until  they  do  so,  by  entry,  or 
by  what  Is  now  made  by  statute  Its  equlvar 
len^  there  Is  no  forfeiture  of  the  estate. 
TbiB  was  the  common  law,  and  it  has  not 
been  altered  by  statute,  so  as  to  give  a  right 
of  entry  to  an  assIgJke,  In  any  Instance,  not 
coupled  with  a  reversionary  Interest,  as  In 
the  case  of  estates  for  years  and  for  life,  ex- 
cept In  cases  of  leases,  or  rather  of  grants 
In  fee,  reserving  rent**  After  speaking  of 
the  change  made  In  England  by  82  Hen. 
yilL  c.  84.  and  In  our  Revised  Statutes, 
which  permitted  the  assignment  of  a  right 
of  entry  in  case  of  grants,  or  leasee  in  fee 
reserving  rents,  and  of  leases  for  lives  or 
for  years,  the  opinion  continues:  'There 
was  a  reason  iot  the  statutory  change  In 
the  particular  cases  mentioned,  for  in  them 
the  grantor  had  an  Interest  Independent  of 
the  possibility  of  reverter.  •  •  *  But 
where  a  fee  simple,  without  a  reservation  of 
rents,  is  granted  upon  a  condition  subse- 
quent, as  In  this  case,  there  Is  no  estete  re- 
maining In  the  grantor.  There  Is  simply  a 
possibility  of  reverter,  but  that  Is  no  estate. 
There  Is  not  even  a  possibility  coupled  with 
an  Interest,  but  a  bare  possibility  alone." 
The  question  Is  then  considered  whether  the 
grantor  In  the  deed  to  the  railroad  company 
might  have  had  an  expectant  estate  under 
the  Revised  Statutes,  and  It  was  held  that 
the  -statute  has  furnished  a  definition  of  the 
term  "expectant  estates,"  which  shows  that 
they  are  not  In  the  least  applicable  to  such 
a  case.  It  was  observed  that,  though  "they 
include  every  present  right  and  Interest,  ei- 
ther vested  or  contingent,  which  may 
possibility  vest  at  a  future  day,  yet  they 
do  not  Include  the  mere  possibility  of  a  re* 
verter,  which  the  grantor  has  after  he  has 
conveyed  In  fee  on  condition  subsequent." 
Underbill  v.  Railroad  Oo.,  20  Barb^  455,  was 
in  ejectment,  to  recover  land  which  had 
been  granted  to  the  defendant  upon  condi- 
tion subsequent  Subsequently  to  the  cod- 
Trance  to  the  railroad  company,  the  graur 
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tor  therein  made  a  deed  to  the  plaintiff  of 
"the  landa,  premises,  covenanta,  and  condi- 
tions, rights  of  action,  Interest,"  etc.,  grow- 
ing out  of  the  first  deed  and  Its  covenants. 
Allen,  J.,  speaking  for  the  court,  followed 
tlie  authorl^  of  the  NIcoU  Case,  and  said: 
"I  come  to  the  conclusion  that  the  effect  of 
the  omission  to  perform  the  condition  by 
the  defendant  was  to  give  the  grantors,  or. 
In  case  of  their  death,  their  heirs,  the  right 
of  entry,  but  that  no  action  can  be  main- 
tained by  the  assignee  to  recover  the  land, 
whether  the  breach  was  before  or  after  the 
assignment,  and  that  the  court  was  there- 
fore right  in  so  Holding  at  the  circuit."  In 
Fonda  V.  Sage,  46  Barb.  100,  Johnson.  J., 
said,  with  respect  to  a  condition  subsequent 
In  a  deed:  "It  seems  to  be  well  settled,  upon 
abundant  authority,  that  a  condition  In  a 
conveyance  can  only  be  reserved  for  the 
benefit  of  the  grantor  of  the  estate  and  his 
heirs,  and  that  no  stranger  can  take  advan- 
tage of  the  breach  of  a  condition."  He  cites 
various  authors  and  the  Nicoll  Case,  and  ob- 
serves that  "until  re-entry  by  the  grantor,  or 
his  heirs,  the  estate  is  not  forfeited,  but  re- 
mains In  the  grantee."  In  Towle  v.  Remsen, 
70  N.  T.,  at  pa^e  312.  i^was  held,  upon  the 
authority  of  the  Nicoll  Case,  that  the  Inter- 
est of  a  grantor  upod  condition  subseQuent 
is  a  mere  possibility  of  reversion,  incapable 
of  assignment.  "There  Is  no  Interest  to  as- 
sign before  the  breach,  and  after  that  the 
rlgbt  of  entry  is  not  capable  of  being  trans- 
ferred." So  lately  as  in  Vail  x-  Railroad 
Co.,  106  N.  Y.,  at  page  2&7,  12  N.  B.  606,  it 
was  said  by  the  present  chief  judge  that, 
"when  a  conveyance  In  fee  Is  made  upon  a 
condition  subsequent,  the  fee  remains  In  the 
grantee  until  breach  of  condition  and  a 
re-entry  by  the  grantor."  And,  again, 
"There  are  no  words  limiting  the  estate  con- 
veyed, or  which  rebut  the  statutory  pre- 
sumption that  the  grantors  Intended  to  con- 
vey all  their  estate  in  the  land.  The  possi- 
bility of  reverter,  merely,  is  not  an  estate  in 
land,  and,  until  the  contingency  happens,  the 
whole  title  Is  In  the  grantee."  The  deed  in 
that  case  was  assumed,  for  the  purpose  of 
the  expressions,  to  convey  upon  a  condition 
subsequent  Jackson  v,  Varick,  7  Cow.  238, 
to  which  our  attention  Is  called.  Is  not  In 
point,  for  the  question  involved  was  express- 
ly stated  to  be  "whether  the  owner  in  fee 
can  devise  land  which,  at  the  time  of  the 
devise,  and  of  his  death,  Is  In  the  adverse 
possession  of  another;  •  •  •  whether  a 
person  having  a  right  of  entry  in  fee  sim- 
ple shall  l>e  said  to  have  an  estate  of  in- 
heritance in  lands,  tenements,  or  heredita- 
ments, in  the  language  of  our  statute  of 
wills."  The  discussion  turned  upon  the 
question  of  seisin,  and  It  was  held  that  the 
ancestor  was  seised,  although  there  might 
have  been  an  adverse  possession,  and  that 
his  right  of  entry  was  devisable,  within  the 
statute  of  wills.  In  a  case  arising  In  the 
conrtB  of  the  state  of  New  Jersey,  the  com- 


mon-law rule  in  question  was  considered  in 
language  which  I  shall  quote.  That  was 
the  case  of  Southard  v.  Railroad  Co.,  26  N.  J. 
Law,  at  page  21,  and  it  was  said:  "If,  how- 
ever, the  evidence  had  clearly  established  a 
breach  of  the  condition,  and  a  consequent 
forfeiture  of  the  estate,  the  plaintiff  could 
not  have  availed  himself  of  the  forfeiture. 
She  claims,  not  as  heir,  but  as  devisee  of 
the  grantor.  She  Is  a  privy  in  estate,  and 
not  a  privy  In  blood.  It  Is  a  rule  of  the 
common  law  that  none  may  take  advantage 
of  a  condition  in  deed  but  parties  and  privies 
In  right  and  representation,  as  the  heirs  of 
natural  persons  and  the  successors  of  politic 
persons,  and  that  neither  privies,  nor  as- 
signees in  law  (as  lords  by  escheat),  nor  in 
deeds  (as  grantees  of  reversions),  nor  privies 
In  estate  (as  he  to  whom  the  remainder  Is 
limited),  shall  take  benefit  of  entry  or  re- 
entry by  force  of  a  condition.  Shep.  Touch. 
149;  Co.  Litt  214,  a;  Lltt.  i  347;  Doct  & 
Stud.  161,  c.  20;  Perk,  i  830;  4  Kent,  Comm. 
127;  2  Cruise.  Dig.  c.  2,  8  49."  See,  also, 
upon  this  subject,  Schnlenberg  v.  Harriman, 
21  Wall.  44,  and  Bucb  r.  Bock  Island,  07 
U.  S.  098. 

In  this  case,  as  it  Is  In  every  case  of  a 
deed  of  the  fee  upon  condition  subsequent, 
the  grantor  parted  with  every  interest  and 
estate  In  the  real  property  conveyed.  That 
was  her  Intention,  within  the  legal  presump- 
tion from  the  terms  of  the  deed,  and  it  was 
also  the  legal  presumption  that  the  condi- 
tion would  be  performed  by  the  grantee. 
That  which  the  grantor  retained  was  never 
regarded  as  an  interest  In  real  property,  or 
as  an  assignable  chose  In  action,  and  cannot 
be  deemed  such  through  any  constmctlon  of 
our  Btaitute.  Until  the  law  Is  changed  by 
some  legislation.  It  must  be  regarded  as  still 
the  settled  rule  that  no  one  can  take  advan- 
tage of  the  breach  of  a  condition  subsequent, 
annexed  to  the  grant  of  a  fee,  but  the  gran- 
tor or  his  heirs,  or.  In  the  case  of  an  arti- 
fielal  person,  its  successors.  Kvery  estate 
and  interest  formerly  enjoyed  by  the  grantor 
were  vested  by  the  deed  In  the  grantee.  He 
undertook  and  agreed  to  perform  the  condi- 
tion which  Is  annexed  to  the  grant,  and  the 
presumption  was  that  he  would  perform. 
If  he,  or  those  who  succeeded  In  interest, 
failed  to  do  so,  within  a  reasonable  time, 
then  it  became  optional  with  the  grantor  to 
enter  for  a  breach  of  the  condition,  and  to 
have  a  forfeiture  of  the  estate  declared. 
The  grantor  having  died,  the  right  to  Insist 
upon  a  forfeiture  for  breach  of  the  condition 
remained  In  the  heir,  as  the  person  who 
occupies  the  place  of  the  deceased. 

The  further  point  Is  made  by  the  appel- 
lant that,  if  the  clause  in  tiie  deed  to 
Hughes  created  a  condition  subsequent,  it 
could  not  be  broken  after  his  death,  as  there 
was  no  mention  therein  of  his  heirs,  exec- 
utors, or  assigns.  I  do  no>t  think,  upon  read- 
ing the  whole  of  the  habendum  clause  in 
the  deed,  that  we  can  aaj  thait  the  condl- 
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tton  amounted  only  to  a  personal  covenant 
with  the  cantor.  The  language  is,  "To  have 
and  to  hold  the  •  •  •  premises  *  •  • 
unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  to  his  and  their  own  prop- 
er use,  etc.,  forever,  upon  the  condition  fol- 
lowing, to  wit:  That  said  party  of  the  sec- 
ond part  shall  consecrate,  or  cause  to  be 
consecrated,  the  said  property,  for  the  pur- 
pose of  erecting  a  church  building,"  etc. 
The  Intention  seems  plain  that  the  convey- 
ance of  the  estate  was  upon  condition,  and 
I  do  not  think  that  the  constmction  Is  per- 
mitted that  it  was  a  mere  covenant  on  the 
part  of  the  grantee,  personal  to  him.  The 
condition  was  one  which,  In  its  nature,  was 
BO  annexed  to  the  conveyance  by  the  deed 
as  to  qualify  It  2  Waehb.  Real  Prop.  p. 
4S6.  The  language  does  not  provide  that 
the  party  of  the  second  part  alone  shall  con- 
secrate, bat  that  he  shall  cause  to  be  conse- 
crated, the  property;  and  therefore  it  was 
within  his  power.  If  he  did  not  do  so  himself, 
to  provide.  In  any  disposition  which  he  made 
of  It,  tbat  his  successors  In  Interest  should 
do  BO.  They  took  the  estate  with  knowl- 
edge of  the  condition  affecting  Its  title,  and 
cannot  complain  If  bound  by  It  It  seems  to 
me  that  the  natural  and  ordinary  interpre- 
tation of  the  habendum  danse  is  to  create 
a  condition  subsequent,  as  the  effect  of 
which,  In  case  of  a  fallnre  to  perform  It, 
within  a  reasonable  time,  on  the  part  of 
Hughes,  or  his  heirs  or  assigns,  the  estate 
granted  might  be  defeated,  at  the  option  of 
Mrs.  Davey  or  her  belrs.  The  language  of 
the  clause  is  not  merely  descriptive  of  the 
consideration  upon  which  the  deed  was  giv- 
en, but  qualified  the  conveyance  to  the  ex- 
tent or  in  the  manner  named.  Considering 
the  purpose  of  the  grant  by  Mrs.  Davey,  we 
conid  not,  with  reasonableness  of  construc- 
tion, say  that  the  condition  she  imposed  was 
merely  personal  to  Archbishop  Hnghes. 

A  careful  consideration  of  these  questions, 
and  no  otiiers  require  discussicHi  here,  must 
lead  us  to  the  con<dneion  that  the  appeal 
cannot  be  snstalned.  The  jndgm^  should 
be  affirmed,  with  costs.  All  concor.  Judg- 
ment affirmed. 

(lU  N.  T.  70) 

WHALBN  T.  CITIZENS'  GASLIGHT  CO. 
(Conrt  of  Appeals  of  New  York.  Disc.  1, 1896.) 

COKTHIBOTORT  NSOLIOBSOE — BORDBN  Of  PRDOF — 

EVIDSKCB. 

1,  In  an  action  to  recover  for  personal  In- 
juries, the  atwence  of  contributorr  nei^gence 
on  plalntifTs  part  must  be  affirmatively  shown 

by  him. 

2.  Evidence  that  plaintiff,  a  woman,  70  years 
old,  with  good  eye^ght,  and  with  nothing  to 
obstruct  her  view,  was  mjured  on  a  clear  day 
by  stnmblin^  over  a  flagstone  four  feet  long  by 
three  feet  wide,  which  a  gas  company  had  taken 
np  and  placed  on  an  adjoining  pert  of  the  walk 
tor  the  purpose  of  laying  a  pipe,  is  Insufficient 
to  show  want  of  contributory  negligence.  SO 
N.  T.  B.  1077,  reversed. 


3.  Where  a  saa  company,  for  the  purpose  of 
layiag  a  pipe,  nas  made  two  excavations  in  a 
sidewalk,  placing  a  larjre  flagstone  taken  from 
one  of  them  on  an  adjoining  portion  of  the 
walk,  and  leaving  an  unobstructed  apace  of  five 
feet  for  the  passage  of  pedestrians,  a  person 
who,  seeing  such  stone,  voluntarily  attempts  to 
pass  over  it,  Instead  of  going  tbrou^  the  clear 
smce,  assumes  the  risJc  of  injury.  30  N.  Y.  S. 
1077,  reversed. 

Appeal  from  dty  court  of  Brooklyn,  gen- 
ual term. 

Action  1^  Ann  Whalen  against  Uie  Citi- 
zens* Ga^ght  Company.  From  a  judgment 
of  the  general  term  (SO  N.  Y.  Snpp.  1077)  af- 
firming a  Judgment  for  plalntUf,  defendant 

appeals.  Reversed. 

Frank  SuUlvan  Smith,  for  appellant  Isaac 
M.  Kapper,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  a  [>ersonal  injury.  On 
the  12th  day  of  September,  1893,  the  defend- 
ant was  engaged  In  laying  a  gas  pipe  across 
the  sidewalk  In  Court  street  In  the  city  <rf 
Brooklyn,  connecting ,  its  gas  main  in  that 
street  with  the  premises  on  the  northeast  cor- 
ner of  Court  and  Sackett  streets.  For  this 
piuTwse  It  had  obtained  the  consent  of  the 
city  authorities  for  the  removal  of  the  flag- 
stones of  the  sidewalk  In  order  to  dig  a  trench 
In  which  to  lay  the  pipe.  At  the  time  of  the 
accident  complained  of  It  had  caused  a  flag- 
stone next  to  the  building  to  be  removed, 
and  another  flagstone,  four  feet  two  Inches  In 
length  by  three  feet  four  Inches  in  breadth, 
and  between  three  and  four  inches  In  thick- 
ness. In  the  center  of  the  walk,  to  be  taken 
up  and  placed  upon  an  adjoining  flagstone 
upon  the  walk,  and  Its  employ^  were  en- 
gaged In  digging  a  pit  next  to  the  honse.  In- 
tending to  tunnel  through  the  Intervening 
space,  so  as  not  to  necessitate  the  removal  of 
any  more  of  the  sidewalk.  The  space  be- 
tween the  two  openings  undisturbed  was 
about  Ave  feet.  While  the  walk  was  In  this 
condition  the  plaintiff  approached,  tripped  her 
foot  upon  the  flagstone  that  had  been  re- 
moved, fell  upon  it,  and  sustained  the  injury 
for  which  this  action  was  brought  It  was 
about  a  quarter  before  11  o'clock  In  the  fore- 
noon, and  was  a  nice  day.  She  was  about  70 
years  of  age,  and  trad  been  engaged  in  doing 
general  housework  and  sewing,  and  used  to 
go  out  to  wash,  iron,  and  clean  house.  She 
testified  that  her  eyesight  was  very  good, 
and  that  she  did  not  notice  the  flagstone,  or 
the  excavation  beside  It  as  she  came  near  fhe 
place  where  she  fell;  that  she  was  looking 
along  the  street  as  she  walked. 

It  Is  the  well-settled  law  of  this  state  that, 
in  actions  of  this  character,  the  absence  of 
negligence  on  the  part  of  the  plaintiff  con- 
tributing to  the  injury  must  be  affirmatively 
shown  by  the  plaintiff,  and  that  no  presump- 
tion of  freedom  from  such  negligence  arises 
from  the  mere  liapi>enlng  of ,  an  Injury. 
Reynolds  v.  Railroad  Co..  68  N.  Y.  248;  Wes* 
ton  T.  City  of  Troy,  139  N.  Y.  2S1,  34  N.  B. 
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780.  If  this  law  la  to  be  recognized  and  fol- 
lowed, we  are  unable  to  see  how  thla  Judg- 
ment can  be  sustained,  for  to  hold  otherwise 
would  practically  overrule  and  annul  the  rule 
of  contributory  negligence.  As  we  have  seen, 
It  was  a  bright  day,  and  about  11  o'clock  In 
the  forenoon.  The  obstacle  over  which  the 
plaintiff  fell  was  a  large  flagstone  over  four 
feet  In  length  and  three  In  breadth.  There 
was  nothing  to  obscure  her  vision;  her  eye- 
sight was  good,  and  she  could  see  as  she  was 
walking  along  the  walk.  It  Is  not  pretended 
that  anything  occurred  that  momentarily  ob- 
structed her  vMon,  and  It  Is  difficult  to  con- 
ceive how  she  could  have  avoided  seeing  the 
obstacle  unless  she  was  heedlessly  proceeding 
In  ntter  disregard  of  the  precautions  usually 
taken  by  careful  and  prudent  people.  To  our 
minds  the  negligence  here  Is  greater  than 
that  of  the  plaintiff  In  the  Weston  CAse,  su- 
pra. In  that  case  the  plalntifC  stepped  upon 
a  ridge  of  ice  which  was  partially  covered 
with  snow.  Andrews,  C.  J.,  In  delivering  the 
opinion,  says:  "Whether  the  plaintiff  saw  the 
ridge  before  stepping  upon  It  does  not  appear. 
Nor  was  It  sbown  whether  she  was  walking 
fast  or  slow,  or  what  attention  she  was  pay- 
ing. If  any,  to  the  condition  of  the  sidewalk. 
If  she  discovered  the  ridge,  she  was  not  re- 
quired to  leave  the  sidewalk,  but  she  might, 
without  being  subject  to  the  charge  of  neg- 
ligence, Qslng  due  care  and  prudence,  have 
kept  on  her  way.  But  she  could  not  heed- 
lessly disregard  the  precautions  which  the 
obvious  situation  suggests,  and  proceed  as  If 
the  sidewalk  was  free  and  unobstructed. 
The  presumption  which  a  wayfarer  may  In- 
dulge, that  the  streets  of  a  city  are  safe,  and 
which  excuses  him  from  maintaining  a  vigi- 
lant outlook  for  dangers  and  defects,  has  no 
application  where  the  danger  Is  known  and 
obvious."  See,  also,  Beltz  v.  Olty  of  Tonkers, 
148  N.  T.  67,  42  N.  E.  401,  and  cases  there 
cited. 

At  the  concln^on  of  the  case  the  court  was 
asked  to  charge  that  If  the  plaintiff  saw  the 
obstruction,  and  voluntarily  and  unnecessarily 
attempted  to  pass  on  the  outside  by  stepping 
over  the  stone  Instead  of  Inside,  where  a  safe 
passage  was  left,  she  cannot  be  regarded  as 
having  exercised  ordinary  prudence,  and  she 
did  so  at  her  own  risk.  The  sidewalk  at  this 
place  was  upward  of  18  feet  wide.  The  un- 
obstructed space  between  the  two  openings 
In  the  walk  was  at  least  5  feet.  There  was 
no  difficulty  In  the  plaintiff's  passing  through 
this  unobstructed  space  without  Injury.  If 
she  saw  the  obstruction,  and  voluntarily  step- 
ped upon  It  or  attempted  to  pass  over  It,  and. 
In  doing  so,  fell,  we  fall  to  see  why  she  did 
not  assume  the  risk.  It  Is  perfectly  evident 
that  the  passing  over  the  stone  was  unneces- 
sary, and  that  It  required  but  a  step  or  two 
to  one  side  In  order  to  have  the  walk  entirely 
unobstructed.  The  Judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs 
to  abide  the  event.  All  concur.  Judgment  re- 
versed. 


(IBl  N.  T.  U7) 
TALBOT  V.  CRUGER  et  aL 
(Court  of  Appeals  of  New  York.   Dec.  1, 1896.) 

FiXTUBBS  —  RlGOT  OP  RSUOVAL  BT  TeSAST  — RbB- 
EHVATIOS  or  OWNEHSBIF. 

1.  A  tenant  of  lands  purchased  at  execution 
sale  certain  buildinirs  erected  on  the  lands  by 
a  former  tenant  The  tenant  subsequently  took 
a  lease  of  the  land,  without  reserving  her  rights 
In  the  bnildingg.  Hdd,  that  her  ownership  in 
the  buildings  was  thereby  terminated,  predud- 
ing  her  from  maintaining  an  action  aeamst  the 
owner  of  the  land  for  fraudulently  Inducing  her 
to  surrender  possession  of  the  bnlldblES.  Si  N. 
Y.  Supp.  1011,  affirmed. 

2.  In  snch  case,  evidence  as  to  the  arrange- 
ment between  the  former  tenant  and  the  owner 
of  the  lands  as  regarded  the  buUdhigs  was  prop- 
erly excluded  as  unmatenaL 

Ai^eal  from  gnpreme  court,  general  term. 
First  department 

Actiim  Maiy  Talbot  against  St^hen  V. 
R.  Gmger  and  others.  A  Judgment  for  defend- 
ants having  been  afilrmed  by  the  general  term 
(30  N.  T.  Supp.  lOU),  plaintiff  aftpeals.  Af- 
firmed. 

Fta  tanner  report,  see  25  N.  Y.  Supp.  286, 
80  N.  Y.  Supp.  1011. 

J.  Baldwin  Hands,  tor  appellant  Heoxy  H. 
Han  and  Steptien  FbOUn,  lor  lespondenta. 

GRAY,  J.  The  phOntiff  seeks  to  recover 
damages,  which  she  claims  to  have  sustained 
"through  the  fraud  and  dec^t  of  the  defendants 
In  procuring  firom  her  a  sorrendrar  of  her  house 
by  falsely  representing  to  her  that  the  paper 
they  presented  to  her  for  execution,  and  which 
she  signed,  was  a  lease  of  the  land  on  which 
the  bouse  stood."  The  defendants  are  the 
agents  of  a  former  swner  of  the  land  and  a 
purchaser  of  the  land  at  a  Judicial  sale.  The 
plaintiff,  la  hra-  complaint,  aUeged  that  lay 
agreement  with  Mrs.  Field,  In  Angust,  1888, 
she  became  a  tenant  from  year  to  year  of 
certain  lands  hi  New  York  City,  at  a  certain 
yearly  rental,  and  that  at  the  same  time  sho 
became  the  owner,  by  purchase  at  an  execution 
sale,  of  certain  buildings  which  had  be^ 
placed  upon  the  lands  by  a  former  tenant  It 
seems  that  In  May,  1881,  and  as  the  result  of 
certain  Judicial  proceedings,  the  lands  were  ^- 
rected  to  t>e  sold,  and  were  purchased  by  de- 
fendant Coffey.  Coffey,  finding  the  plaintiff 
in  occupation,  and  claiming  to  own  the  build- 
ings, complained  to  the  defendants  Cruger  St 
Co.,  who  had  been  the  agents  of  Mrs.  Field, 
and  Hiey  endeavored  at  first  to  get  a  lease  from 
Coflqr  to  plamtlff,  and,  not  succeeding  In 
that  then  obtained  the  signature  of  plaintiff 
to  a  writing,  surrendering  her  house  for  the 
compensation  of  $25.  She  says  she  was  unable 
to  read  the  paper,  and  did  not  have  its  real 
purport  made  known  to  her,  and  supposed  she 
was  signing  a  new  lease  of  the  property.  She 
elects  to  afflnn  the  transaction,  however;  but 
Insists  tipon  her  right  to  maintain  her  action 
for  damages,  upon  ttie  ground  that  by  the 
fraudulent  devices  of  the  defendants  she  was 
cheated  out  oC  that  vhicb  was  ber  personal 
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This  appeal  mint  be  determined  the  ques- 
tion ta  whether  the  plaintiff  had  any  property 
in  the  buUdlngs  iipon  the  land,  and  for  that  we 
are  limited  to  the  caae.  Th^  consisted  In  a 
hoixae,  abed,  closet,  and  fence,  and  under  the 
general  role  would  partake  of  die  Incidents  and 
properties  of  realty.  That  Is  the  general  max- 
im of  the  law,  end.  If  there  be  an  agreement 
with  the  owner  of  the  land,  1^  which  the 
tenant's  distinct  ownerdilp  of  the  buildings  la 
reo^^ed,  and  his  right  to  remove  them  con- 
ceded. It  must,  of  course,  be  proved  by  him. 
The  legal  presmnptlon  based  upon  the  rule 
must  be  disproved  hy  afUnnatiTe  evidence  on 
the  part  of  the  tenant  The  right  of  a  tenant 
to  remove  flxtnres  erected  for  trade  Is  con- 
ceded to  him  for  reasons  of  public  policy,  and, 
being  In  the  nature  of  a  privily,  It  must  be 
exercised  before  the  expiration  of  the  term,  or 
before  he  quits  possession.  If  the  right  to  re- 
move other  fixtures  exists  by  virtue  of  some 
agreement,  then  It  most  be  esodaed  In  Uke 
manner.  By  entering  upon  a  new  lease,  hi 
which  the  tenant's  rights  are  not  reserved,  the 
tif^tB  which  may  have  existed  under  the  for- 
ma* tenancy  are  determined;  and  this  Is  tme 
even  where  there  Is  a  continuous  holding  of  the 
premises,  but  not  under  the  same  lease.  A 
tenant  mt^  remain  In  possession  after  the  old 
lease  has  expired;  but,  unless  he  reserves  the 
right  under  the  new  lease  to  remove  the  fix- 
tures upon  the  land,  the  right  will  be  deemed  to 
have  been  abandoned,  and  they  will  become 
the  property  of  the  landlord.  'Tayl.  Landl.  Ss 
Ten,  M  651,  552;  Loughran  t.  Ross,  45  N.  X. 
792;  Watriss  v.  Bank,  124  Mass.  571.  In 
tUs  case  the  plalntlfr  claims  to  have  become  the 
owner  of  the  baUdings  by  purchase,  and  that 
tlirough  an  arrangement  between  Byland,  who 
had  erected  them,  and  Mrs.  Field,  the  then 
owner  of  the  land.  It  was  agreed  that  they 
should  be  and  remahi  Hyland's  personal  prop- 
erty, and  subject  to  his  right  to  remove  them. 
Assuming  these  facts  to  be  true,  there  Is  the 
difficulty  that  the  plaintiff  did  not  prove  {hat 
she  heradf  made  any  agreement  with  the  land- 
owner, when  she  became  the  tenant  of  the 
premises.  Uyland  or  the  plaintiff  very  possi- 
bly may  have  been  entitled  to  exercise  the 
right  of  renumU  before  the  expiration  of  Hy- 
land's tenancy;  but  It  would  not  necessarily 
follow,  when  the  plaintiff  went  Into  possession 
under  a  lease  from  the,  landowner,  that  that 
right  continued  In  force.  It  was  incumbent 
upon  her  to  establisb  that  she  had  made  some 
arrangement  with  Mrs.  Field,  which  conceded 
to  her  such  Interests  and  rights  ot  ownership  In 
the  buildings  as  would  authorize  her  to  claim 
th^  as  her  distinct  property,  and  to  remove 
them  from  the  land  while  her  tenancy  lasted. 
Thare  Is  no  evidaice  as  to  the  terms  of  the 
plaintiff's  tenancy  imder  Mra  Field,  and,  even 
if  Gruger  &  Co.,  who  acted  as  Airs.  Field's 
agents,  regarded  or  treated  the  plaintiff  as  the 
owner  of  the  tmlldings,  that  does  not  prevent 
them  from  objecting  thereafter  that  she  was 
not,  and  that  she  was  twnnd  to  prove  the  fact 
In  such  an  action  as  Sila.   The  case  comes 


down  to  tUa:  that,  alttion^  the  pkdntiff  at 
some  prior  time  bad  become  the  ownor  of  the 
buildings,  she  did  not  show  that  by  the  terms 
of  the  lease  of  the  hmd  to  her,  or  1^  any  agree- 
ment she  made  with  the  lessor,  her  rif^ts  were 
saved  from  the  operation  ot  the  general  rule, 
which  vests  In  the  owner  of  the  land  the  prop- 
erty In  fixtures  not  removed  before  the  ex- 
phration  of  the  term,  or  the  surrender  of  pos- 
session; and  that,  during  her  own  yearly  ten- 
ancy, at  all  times  remained  the  owner  of 
thm  bonding^  and  had  tlie  right  to  remove 
them  as  her  jjSRsp&cty.  In  tbe  absence  of  such 
proof,  the  plaintiff  was  In  no  position  to  assert 
thin  pIhIwi  for  damages.  Uniesa  ahe  owned  the 
buildings,  whifdi  she  says  the  defendants, 
fraudulent  devices,  Induced  her  to  surrenda: 
possession  of,  she  could  not  be  damaged  by 
what  they  did  in  the  matter.  In  this  view  of 
the  case,  the  direction  of  a  vodlct  for  the  de- 
fendants was  correct.  There  was  no  founda- 
tion for  a  recovery      the  plaintiff. 

The  principal  assignment  of  error  in  llie  rul- 
ings of  the  trial  Judge  was  with  respect  to  his 
exclusion  of  evld^ce  to  show  what  was  the 
arrangement  between  Hyland,  who,  when  ten- 
ant, put  up  the  buildings  In  question,  and  the 
then  agent  of  Utb.  Field.  Aasomlng  that  the  ar. 
rangement  comprehended  his  r^t  to  remove 
the  bidldlngB,  that  fact  woidd  not  aid  the 
pblntlff.  Tbe  material  fact  for  her  to  prove, 
hi  order  to  establish  that  she  had  an  hiterest 
In  the  buildings,  which  had  not  been  lost,  was 
that  she  had  made  an  aztangement  with  the 
owner  of  the  land  whldt  preserved  to  her  the 
right  of  removaL  It  was  hnmaterial  what  Hy- 
land had  the  ri^t  to  do,  aa  long  as  he  had  not 
exercised  it,  or  if  It  had  not  been  extended  to 
her.  No  ofbae  question  demands  further  con- 
sideration and,  for  tbe  reasons  given,  the  Judg- 
ment should  be  alUnned,  with  costs.  An  con- 
cur. Judgment  afflrmed. 


(161  N.  T.  UO) 

VAN  TASSEL  v.  GREENWICH  INS,  00.  OF 

CITY  OF  NEW  TOBK. 
(Court  of  Appeals  of  New  York.  Dec.  1, 1896.) 

Insubakcx— Renew  At.  or  Polict— BtNDiHO  Slip 
— Cauobllatios— Waiver  of  Rbnhwal 
— Flbadin'o  and  Proof. 

1.  An  insurance  company,  having  Issued  a 
"binding  slip"  continuing  a  policy  in  force  for 
another  year,  subseQaentiy  wrote  to  the  as- 
sured, informiDg  him  that  tiniesa  he  would  con- 
sent to  rednce  the  amonnt  of  the  policy  it  would 
be  considered  canceled.  Held,  that  the  letter 
did  not  constitute  a  cancellation  of  the  policy. 
25  N.  Y.  Supp.  301,  affirmed. 

2.  An  insurance  company  issued  a  "binding 
slip"  continuing  in  force  for  another  year  a 
policy  tea  $10,000.  SnbaeQuently,  the  com- 
pany wrote  to  the  insured,  informmg  him  that 
uniess  he  would  consent  to  rednce  the  amount 
to  $5,000  it  would  be  considered  canceled.  The 
insured  did  not  reply  to  the  letter,  and,  a  week 
later,  loss  occurred.  The  insured  made  proof 
of  loss  and  claim  for  only  $5,000,  but  referred 
specifically  to  the  ^'binding  slip"  as  the  con- 
tract upon  which  he  relied.  Payment  being  re* 
fused,  the  insured  brought  action  to  recover 
$5,000  nnder  the  policy.  EOd,  that  plaintiff, 
by  limiting  his  demand  to  $6,00(^  did  not  waive 
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his  rights  under  the  "bindiDK  slip."  25  N.  T. 
Supp.  301,  reversed. 

3.  The  fact  that  under  the  policy  and  binding 
Blip  the  insurance  was  for  $10,0(X),  whiie  the 
demand  is  for  only  $5,000,  does  not  constitute  a 
variance  between  the  pleading  and  the  proof 
fatal  to  plaintiffs  right  of  recovery. 

4.  The  acts  of  the  insured  in  limiting  his 
proof  of  loss  and  his  claim  to  $5,000  cannot  be 
construed  as  an  election  to  abandon  the  existing 
insurance  under-the  "binding  slip,"  and  to  sue 
upon  the  ofEer  of  reduced  insurance,  which  he 
never  accepted    25  N.  Y.  bupp.  SOti,  reversed. 

i^ipeal  from  snpreme  court,  general  term. 
First  department. 

Action  by  Emoiy  M.  Van  Tassel  against  the 
Greenwich  Insniance  Company  of  City  of  New 
York.  From  a  Judgment  of  the  geneml  term. 
First  department,  affirming  a  Judgment  dis- 
mlBshig  the  complaint  (31  M.  Y.  Supp.  1134. 
mem.),  the  plalntUf  appeals.  Reversed. 

For  former  report,  see  25  N.  Y.  Supp.  301, 
and  31  N.  Y.  Supp.  1134,  mem. 

George  Richards,  for  appellant  Heniy  Gal- 
bralth  Ward,  for  respondent- 

BARTLETT,  J.  This  Is  an  action  to  recov- 
er ?5,000  on  a  contract  of  flre  Insurance  cov- 
ering the  premises  of  plaintiff  in  the  city  of 
New  Yorit.  The  case  has  been  twice  tried. 
At  the  first  trial  a  verdict  was  directed  in  favor 
of  the  plaintiff.  The  general  term  reversed 
the  Judgment  (72  Hun,  141,  25  N.  Y.  Supp. 
301),  and  on  the  second  trial  the  complaint 
was  dismissed  at  the  close  of  plaintiff's  case. 
The  general  term  sustained  this  ruling.  The 
defendant  insured  the  premises  in  question  for 
$10,000  January  1.  1889,  for  a  year.  This  pol- 
icy was  duly  renewed  until  January  1,  1891, 
and  at  the  latter  date  the  plaintiff  received  a 
further  renewal  for  another  year  In  the  form 
of  a  binding  slip.  On  the  7th  of  Januaiy, 
1891,  a  weeli  after  this  renewal  took  effect,  de- 
fendant addressed  a  letter  to  plaintiff's  broil- 
ers, as  follows,  viz.:  "Your  application  for  re- 
newal of  insurance  for  E.  M,  Van  Tassel  at 
N.  E.  cor.  13th  Ave.  and  West  11th  street  is 
declined  for  $10,000;  would  renew  for  $5,000 
If  wanted.  Ton  will  therefore  consider  that 
the  risk  Is  not  held  binding  by  this  company 
for  more  than  $5,000."  No  reply  was  made 
to  this  communication,  and  the  premises  were 
destroyed  by  fire  sli  days  later,  on  the  night 
of  January  13,  1891.  On  the  first  appeal  to 
the  general  term  it  was  held  that  the  policy 
was  renewed  by  the  binding  slip;  that  the  let- 
ter quoted  was  not  effectual  as  a  cancellation, 
but  was  a  mere  proposition  for  a  reduction; 
^hat,  iiad  the  plaintiff  stood  on  the  original 
contract,  he  could  tiave  recovered  $10,(X)0;  that 
che  plaintiff  elected  to  consider  the  original 
policy  at  an  end;  and  that  the  letter  did  not 
>!reate  a  new  Insurance,  as  Its  terms  had  not 
been  accepted.  72  Hun,  141,  25  N.  Y.  Supp. 
.iOl.  Under  this  decision  the  judge  presiding 
at  the  second  trial  dismissed  the  complaint 

We  agree  with  the  learned  general  term, 
and  approve  Its  reasoning,  to  the  effect  that 
the  letter  quoted  was  not  effectual  as  a  cancel- 
lation, but  was  a  mere  proposition  for  reduced 


insurance.  We  are  unable,  however,  to  con- 
cur In  the  view  that  the  plaintiff  elected  to 
terminate  the  Insurance  under  the  binding  slip. 
As  the  case  now  stands,  it  is  only  necessary 
to  determine  whether  the  plaintiff  did  elect  to 
consider  the  Insurance  under  the  binding  slip 
at  an  end,  and  thus  deprive  himself  of  any 
claim  upon  defendant,  as  It  Is  not  urged  on  his 
bebalf  that  he  had  accepted  the  offer  of  re- 
duced Insurance.  It  may  be  regarded  as  a 
self-evident  proposition  that  the  plaintiff's 
rights  are  to  be  determined  as  of  the  date  of 
the  fire,  In  the  absence  of  subsequent  waiver; 
he  was  either  Insured  at  that  time  or  he  was 
not.  If  the  policy  was  renewed  by  the  lad- 
ing slip,  and  defendant's  letter  of  January  7, 
1891,  was  not  a  cancellation,  and  the  plaintlfT 
did  not  respond  to  the  offer  for  reduction  of  In- 
surance, then  It  follows  that  the  binding  slip 
was  In  full  force  and  effect  at  the  time  of  the 
fire.  It  Is  quite  unnatural  that  the  plaintiff, 
after  the  fire,  should  have  In  any  way  waived 
his  rights  as  against  the  defendant,  and  it 
ought  not  to  be  so  held,  except  on  a  preponder- 
ance of  evidence.  The  general  term  decided 
that  the  Intention  to  treat  the  binding  slip  as- 
of  no  effect  was  manifested  by  four  distinct 
acts  of  plaintiff,  all  occurring  after  the  fire, 
viz.:  (1)  By  claiming  that  the  defendant  was 
liable  for  $5,000  when  he  gave  notice  of  the 
loss;  (2)  by  tendering  the  premium  on  an  In- 
surance for  $5,000;  (3)  by  filing  proofs  of  loss 
for  $5,000;  (4)  by  bringing  this  action  for  the 
recovery  of  $5,000.  In  the  notice  of  loss  and 
in  the  letter  tendering  the  premium  the  plain- 
tiff made  explicit  reference  to  the  binding  slip- 
through  his  brokers,  as  the  contract  upon 
which  he  relied.  It  is  also  claimed  by  plain- 
tiff that  the  proofs  of  loss  read  In  evidence 
referred  to  the  binding  slip  as  io  force,  al- 
though they  are  not  printed  in  fuil  in  the  rec- 
ord. Enough  appears  to  show  that  the  plain- 
tiff, at  the  time  of  the  flre,  and  shortly  there- 
after, proceeded  upon  the  theory  that  he  was 
Insured  under  the  binding  slip,  and  no  act  of 
his  prior  to  the  fire  Is  relied  upon  to  prove 
that  he  elected  to  terminate  that  Insurance. 
The  fact  that  plaintiff.  In  his  notice  of  loss, 
tender  of  premium,  filing  proofs,  and  bringing 
this  action,  limited  hlms^f  to  $5,000,  cannot 
be  properly  construed  as  a  waiver  of  the  In- 
surance under  the  binding  slip,  or  an  effort  to 
hold  the  defendant  tm^er  its  unaccepted  offer 
of  reduced  Insurance  made  In  Its  letter  of  Jan- 
uary 7, 1891.  The  defendant  Is  not  prejudiced 
if  plaintiff  sees  fif  to  sue  It  for  one-half  of  the 
amount  Justly  due  under  its  binding  slip, 
which  was  In  full  force  and  effect  at  the  time 
this  action  was  begun;  nor  can  it  be  success- 
fully urged  that  there  was  a  fatal  variance 
between  the  complaint  and  the  proofs,  as  we 
are  of  opinion  that  the  action  Is  based  upon 
the  binding  slip,  and  limiting  the  demand  for 
Judgment  tc  $5,0(X)  is  not  material.  It  must 
be  admitted  that  this  case  presents  a  novel 
situaticm  that  Is  not  fully  explained  by  the 
evidence.  The  counsel  for  defendants  Insists 
that  this  action  was  obviously  brought  npoiL 
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the  theory  that  its  offer  to  carry  $5,000  on 
the  risk  had  been  accepted,  thus  assuming  a 
new  coutmct  of  Insurance.  The  plaintiff's 
counsel  argues  that  the  former  attorney  for 
plaintiff,  during  aU  the  steps  leading  up  to 
the  trial  of  this  action  In  which  he  limited  the 
demand  to  $5,00(^  acted  upon  an  erroneous  as- 
sumption that  the  defendant,  under  Its  letter 
of  Januaiy  7,  1891,  had  a  l^al  right,  under 
the  terms  of  the  policy,  to  compel  a  cancella- 
tion of  Its  contract  in  part  without  the  assent 
of  plaintiff,  but  that,  nevertheless,  the  com- 
plahit  was  based  upon  the  binding  slip.  It 
comes  to  this,  In  the  opinion  of  the  learned 
general  term:  that  the  mere  fact  of  plaintiff 
limiting  bis  claim  to  $5,000  In  the  Tarioua 
steps  taken  by  htm  in  this  matter  since  the 
flre  leads  to  the  conclusion  ftiat  be  thereby 
elected  to  abandon  the  existing  insurance  un- 
der the  binding  sttp,  and  sue  upon  an  offer  for 
reduced  Insurance  made  to  blm  by  defendant, 
which  he  bad  never  accepted,  and  on  which  he 
could  not  poBS'biy  recover.  We  are  of  opinion 
that  no  such  result  followed  the  limitation  of 
the  claim  to  $5,000,  and  that  the  complaint  of 
the  plaintiff  was  improperly  dismissed.  The 
Judgment  and  order  appealed  from  should  be 
reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event  All  concur,  except  VANN, 
3^  not  voting.   Judgment  and  order  lerersed. 


(ISl  N.  T.  132) 

REICH  V.  OOCHBAN. 
(Court  of  Appeals  of  Nnw  York.  Dec  1, 1896.) 

RsB  Judicata — Judohevt  in  Souhart  Procbbd- 

inoa  against  tsnant — review  ok  apfeait 
— Objkotioxs  Not  Katsbd  Bbixiw. 

1.  A  judgment  by  default,  in  aammary  pro- 
ceediopB  to  oust  a  tenant  for  nonpayment  of 
rent,  is  conclnsive,  eb  to  the  existence  and 
validity  of  the  lease,  in  a  subsequent  action  by 
the  lessee  against  the  lessor  to  have  the  lease 
declared  a  mortRage,  and  canceled  for  usury. 
26  N.  Y.  Supp.  443,  affirmed. 

2.  The  validity  or  regularity  of  a  former  judg- 
ment pleaded  in  bar  cannot  be  questioned  for  the 
first  time  on  appeal. 

Appeal  from  supreme  conr^  general  term, 
First  deportmoit 

Actkm  by  Lorena  Reldi  against  wnilam  F. 
Cochran  to  have  a  lease  declared  a  mortgage, 
and  to  cancel  the  same  as  usurious.  From  a 
judgment  of  the  general  term  (26  N.  Y.  Supp. 
443)  sffirming  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.  Allirmed. 

Delos  McCurdy,  for  appellant  Treadwell 
Cleveland,  for  ree^ndent 

MARTIN.  J.  On  the  24th  day  of  February, 
1886,  the  trustees  under  the  wiU  of  William 
B.  Astor  leased  to  the  plaintiff  premises  In  the 
dty  of  Mew  York  known  as  the  "Cambridge 
HoteL"  Afterwards,  and  on  or  about  the  Ist 
day  of  May,  1887,  the  defendant  loaned  to  the 
plaintiff  several  large  amounts  of  money,  to 
secure  the  payment  of  which  the  plaintiff  gave 
him  his  bonds,  and  executed  to  him  mortf^ges 
upon  such  lease.  On  the  Ist  day  of  February, 


1888,  the  plaintiff  assigned  the  Astor  lease  to 
the  defendant,  and  thereupon  the  defendant 
made  and  executed  a  sublease  of  the  premises 
to  the  plaintiff,  rhe  purpose  of  this  action  was 
to  procure  an  adjudication  to  the  effect  that 
the  lease  from  the  defendant  to  the  plaintiff 
was  in  fact  Intended  as  a  mortgage,  that  it  was 
usurious,  and  that  the  assignment  by  the  plabi- 
tlff  to  the  defendant,  and  the  lease  from  tlie 
defendant  to  the  plaintiff,  should  be  delivered 
up  and  canceled,  tipon  the  ground  of  such  usury. 
On  August  1,  lim,  the  sum  of  $13,250  rent 
became  due  to  the  defendant,  according  to  die 
terms  of  the  lease  between  the  parties,  which 
was  not  paid.  The  defendant  subsequently 
commenced  summary  proceedings  in  the  district 
court  of  the  city  of  New  York  In  the  district  In 
wUcb  the  premises  are  situated  to  dispossess 
the  plaintiff  for  nonpayment  of  rent  Upon 
the  return  day  of  the  precept  the  plaintiff  here- 
in appeared  by  attorney.  No  answer  was  inter- 
posed, and  this  defendant  tiad  judgment,  and  a 
warrant  issued,  but  was  stayed  imtll  the  fol- 
lowing day,  when  the  plaintiff  paid  the  amount 
of  the  judgment  The  defendant  subsequently 
served  a  suxiplemental  answer  in  this  action, 
setting  up  ttie  foregoing  proceedings  and  judg- 
ment as  a  defense  herein.  On  the  trial  a  certi- 
fied copy  thereof  was  introduced  In  evidence, 
and  a  motion  was  made  on  the  pleadings  to 
dismiss  the  complaint,  when  the  following  stip- 
ulation was  made  in  open  court:  "For  the  pur- 
poses of  this  motion  it  Is  conceded  that.  In  Au- 
gust last,  a  proceeding  was  instituted  in  the 
Sixth  judicial  district  court  In  the  dty  of  New 
York,  wherein  this  defendant  sought  to  dis- 
possess the  plaintiff,  on  the-  ground  that  there 
was  a  certain  amount  of  rent  due  under  the 
lease  that  Is  set  up  in  the  complaint  and  that 
such  proceedings  were  had  on  the  17th  of 
August,  1892,  [that]  a  judgment  was  entered, 
in  favor  of  the  petitioner,  that  said  petitioner 
have  possession  of  tbe  premises  therein  do- 
scribed  by  reason  of  the  nonpayment  of  the 
tenant's  rent  and  that  a  warrant  Issue  to  re- 
move the  eald  tenant  and  all  persons  from  the 
said  premises,  and  to  put  the  petitioner  In  full 
possession  thereof;  that  subsequently,  this 
plaintiff  paid  tbe  amount  stated  in  the  petition 
as  claimed  to  \x  due  for  rent."  After  the 
stipulation,  the  motion  to  dismiss  tbe  com- 
plaint was  granted,  on  the  ground  that  the 
judgment  In  tbe  summary  proceedings  was  an 
adjudication  that  the  relation  of  landlord  and 
tenant  existed  between  tbe  parties,  and  that 
there  was  a  valid  lease  of  the  premises  de- 
scribed In  the  complaint  from  the  defendant 
to  the  plaintiff,  and  that,  therefore,  the  plain- 
tiff was  estoKted  thereby  from  questioning  the 
existence  of  that  relation  or  tbe  existence  of  a 
valid  lease. 

The  correctness  of  that  ruling  Is  challenged 
by  the  appellant  and  presents  the  only  ques- 
tion involving  the  merits  of  this  controversy. 
An  examination  of  tbe  allegations  of  the 
petition,  and  the  stipulation  of  the  parties 
made  on  the  trial,  renders  It  obvious  that 
the  Judgment  entered  In  farw  of  tbe  defend- 
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ant  In  the  New  York  district  court  for  the 
removal  of  the  plaintiff  as  tenant  Involved 
a  direct  adjudication  between  the  parties 
that  they  occupied  the  relation  of  landlord 
and  tenant,  and  that  the  lease  from  the  de- 
fendant to  the  plaintiff  was  valid.  A  Judg- 
ment taken  by  default  in  summaiy  proceed- 
ings by  a  landlord  for  nonpayment  of  rent 
Is  conclusive  between  the  parties  as  to  the 
existence  and  validity  of  the  lease,  the  occu- 
pation by  the  tenant,  and  that  rent  Is  due, 
and  also  as  to  any  other  facts  alleged  in  the 
petition  or  affidavit  which  are  required  to  be 
alleged  as  a  ba&ls  of  the  proceedings.  Brown 
v.  Mayor,  66  N.  T.  385;  Jarvls  v.  Driggs,  69 
N.  Y.  143;  Nemetty  v.  Naylor,  100  N.  T.  562, 
3  N.  E.  497.  To  authorize  a  judgment  to 
remove  a  tenant  holding  over,  the  conven- 
tional relation  of  landlord  and  tenant  must 
exist,  and,  In  such  a  proceeding,  the  tenant, 
under  a  denial  of  the  facts  upon  which  the 
summons  Is  Issued,  may  prove  that  the  al- 
leged lease  was  executed  in  pursuance  of  a 
usurious  agreement,  and  is  void,  so  that  such 
relation  does  not  exist  People  v.  Hewlett, 
76  N.  Y.  574.  The  principle  of  the  authori- 
ties cited  seems  decisive  of  the  question  un- 
der consideration.  To  establish  the  relation 
of  landlord  and  tenant  between  the  parties, 
and  to  entitle  the  defendant  to  a  Judgment 
In  the  summary  proceedings,  the  existence 
of  a  valid  lease,  upon  which  rent  was  due 
from  the  plaintiff  to  the  defendant,  was  nec- 
essary. The  existence  of  such  a  lease  was 
alleged  in  the  petition,  and  not  denied.  No 
cause  was  shown  before  the  district  court 
why  possession  of  the  property  should  not  t>e 
delivered  to  the  petitioner.  The  plaintiff 
neither  alleged  nor  attempted  to  prove  that 
the  lease  was  usurious,  or  Invalid  for  any 
other  reason.  The  questions  whether  the 
lease  was  Intended  as  a  mortgage,  and,  if  so, 
whether  it  was  based  upon  an  usurious  con- 
tract, could  have  been  tried  In  the  proceed- 
ings in  the  district  court  The  determina- 
tion in  that  proceeding  comprehended  and  In- 
volved every  question  relating  to  the  validity 
of  the  lease  and  the  relation  between  the  par- 
ties, and  the  estoppel  of  the  Judgment  ex- 
tends to  them,  even  though  they  were  not 
litigated  or  considered  in  that  proceeding. 
Gates  V.  Preston,  41  N.  Y.  113;  Collins  v. 
Bennett,  46  N.  Y.  490;  Blair  v.  Bartlett  75 
N.  Y.  150;  Dunham  v.  Bower,  77  N.  Y.  76; 
Jordan  v.  Van  Eppa,  85  N.  Y.  427;  Griffln  v. 
Railroad  Co.,  102  N.  Y.  449,  7  N.  E.  735;  Lor- 
niard  V.  Clyde,  122  N.  Y.  41,  25  N.  E.  292. 
The  rule,  as  stated  by  Andrews,  J.,  in  Pray 
V.  Hegeman,  98  N.  Y.  351,  mast  be  regard- 
ed as  the  general  rule  In  this  state  governing 
the  question  of  estoppel  by  judgment.  In 
that  case  it  was  said:  "The  general  rule 
is  well  settled  that  the  estoppel  of  a  former 
judgment  extends  to  every  material  matter 
within  the  issues  which  was  expressly  liti- 
gated and  determlbed,  and  also  to  those  mat- 
ters which,  although  not  expressly  deter- 
mined, are  comprehended  and  InvolTed  In  the 


thing  expressly  stated  and  decided,  whether 
they  were  or  were  not  actually  litigated  or 
considered.  It  Is'  not  necessary  to  the  con- 
clusiveness of  a  former  Judgment  that  issue 
should  have  been  taken  upon  the  precise 
point  controverted  in  the  second  action. 
Whatever  is  necessarily  implied  in  the  for- 
mer decision  Is,  for  the  purpose  of  the  es- 
toppel, deemed  to  have  been  actually  decid- 
ed." This  rule  has  been  fully  indorsed  by 
the  subsequent  decisions  of  this  court,  as 
will  be  seen  by  an  examination  of  the  cases 
of  Griffln  V.  Railroad  Co.,  102  N.  Y.  452,  7  N. 
E.  735;  Manufacturing  Co.  v.  Walker,  114 
N.  Y.  12,  20  N.  B.  625;  O'Rourte  v.  Had- 
cock.  114  N.  Y.  553,  22  N.  B.  33;  Hymes  v. 
Estey,  116  N.  Y.  009,  22  N.  E.  1087;  and 
Thomson  v.  Sanders,  118  N,  Y.  257,  23  N. 
E.  374.  It  is  upon  the  principle  that  a  Judg- 
ment is  a  bar  to  a  right  of  recovery  where  a 
party  has  had  his  day  in  court,  with  full  op- 
portunity to  be  heard,  and  to  assert  and  pro- 
tect his  rights,  although  he  failed  to  do  so, 
that  It  has  been  held  that  a  former  judgment 
for  the  services  of  a  physician  is  a  bar  to  an 
action  against  him  for  malpractice  (Gates  v. 
Preston  and  Blair  v.  Bartlett);  that  a  judg- 
ment for  the  board  of  a  horse  is  a  bar  to 
an  action  for  his  conversion  (Collins  v.  Ben- 
nett); that  a  Judgment  by  a  carrier  for 
freight  is  res  judicata  in  an  action  for  the 
destruction  of  the  property  caused  by  a  fail- 
ure of  the  carrier  to  perform  his  contract 
(Dunham  v.  Bower);  that  a  Judgment  In  par- 
tition, to  which  the  plaintiff  was  a  party,  is 
a  bar  to  a  recovery  in  an  action  by  her  for 
dower  (Jordan  v.  Van  Epps);  that  a  Judg- 
ment In  an  action  by  a  plaintiff,  as  receiver, 
for  trespass  upon  the  property  of  a  corpora- 
tion, is  conclusive  against  the  defendant's 
claim,  In  a  subsequent  action,  that  the  plain- 
tiff's appointment  was  Invalid  (Griffin  v.'Rall- 
road  Co.);  and  that  where,  In  a  former  ac- 
tion, there  was  a  Judgment  to  the  effect  that 
the  plaintiff's  cause  of  action  upon  contract 
was  divisible,  It  Is  res  Judicata  In  a  second 
action  for  a  subsequent  default  (LorlUard  v. 
Clyde).  While  the  attorney  for  the  appel- 
lant has  presented  an  exhaustive  brief  and 
argument  upon  this  subject,  and  has  made 
an  extensive  review  of  the  authorities,  at- 
tempting to  distinguish  the  principle  estab- 
lished by  them  from  that  involved  in  this 
case,  yet  after  carefully  examining  the  cases 
to  which  he  refers,  and  duly  considering  his 
ingenious  argument  upon  the  question,  we 
are  still  of  the  opinion  that  the  decisions  of 
this  court  are  adverse  to  his  contention,  and 
that  the  learned  general  term  properly  held 
that  the  Judgment  of  the  district  court  whs 
conclusive  upon  the  parties,  and  a  bar  .o 
this  action. 

The  appellant.  In  his  brief,  has  also  raised 
several  questions  as  to  the  regularity  of  the 
proceedings  and  the  validity  of  the  judg- 
ment entered  In  the  district  court.  We  do 
not  deem  It  necessary  to  examine  them  sepa- 
rately.  The  record  discloses  that  the  plain- 
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ttff  In  this  action  appeared  tn  tbe  district 
court  and  made  no  objections  to  the  r^nilar- 
lt7  of  the  proceedings  therein.  Furthermore, 
upon  the  trial  of  this  action,  It  was  stipa- 
lated,  in  open  court,  that  such  a  proceeding 
was  instituted  for  the  purpose  of  dlstwssess- 
Ing  the  plaintiff,  and  that  on  the  17tb  of  Au- 
guBt,  1892,  a  Judgment  was  entered,  in  favor 
«f  the  petitioner,  that  he  have  possession  of 
tiie  premises,  and  that  a  warrant  Issue  to 
remove  him  therefrom.  There  was  then  no 
claim  or  suggestion  that  any  of  the  proceed- 
Ings  which  resulted  In  that  judgment  were 
Irregular,  or  that  the  judgment  was  invalid. 
We  think,  when  properly  construed,  this  stip- 
ulation must  be  regarded  as  an  admission 
that  a  proper  and  valid  judgment  was  en- 
tered in  favor  of  the  petJtiooer.  Under  the 
circumstances,  we  are  of  the  opinion  that  the 
plaintiff  is  not  in  a  position  to  raise  any  ques- 
tion aa  to  the  regularity  or  validity  of  that 
Judgment.  Moreover,  no  such  objections 
were  taken  to  the  judgment  upon  the  trial 
of  this  action,  and  it  is  a  well-settled  rule  in 
this  court  that  a  question  which  was  not 
raised  on  the  trial  will  not  be  considered  for 
the  first  time  on  appeal.  Oatman  v.  Taylor, 
29  N.  T.  649,  662;  Sterrett  v.  Bank,  122  N. 
T.  659,  25  N.  B.  913;  Blair  v.  Flack,  141  N. 
T.  53,  56,  33  N.  E.  941;  Olfphant  v.  Burns, 
146  N.  Y.  218,  238,  40  N.  E.  980;  Adams  v. 
Bank,  116  N.  Y.  606,  614,  23  N.  B.  7. 

We  think  the  judgment  of  the  general  term 
was  right,  and  should  be  affirmed,  with  costs. 
All  concur.    Judgment  affirmed. 


an  N.  T.  US) 

ADAMS  V.  NEW  JEHSBY  STEAM- 
BOAT CO. 

(Court  of  Appeals  of  New  York.    Dec.  8, 1896.) 

OUtBIIBS  or  PaSSSSOIRS— StBAUBO&TS— LUBIIJTT 
AS  IHKSIBFSRS. 

Where  mosey  for  traveling  expenses,  car- 
ried by  a  passenger  on  a  steamboat,  is  stolen 
from  his  stateroom  at  oigbtj  without  negligence 
on  Us  part;  the  carrier  is  liable  therefor,  with- 
out proof  of  negligence;  his  liability  being  anal- 
ogons  to  that  of  an  innkeeper.  29  N.  Y.  Sopp. 
66,  affirmed. 

Appeal  from  common  pleas  of  New  York 
dty  and  county,  general  term. 

Action  by  Hairy  C.  Adams  against  the 
New  Jersey  Steamboat  Company.  Judg- 
ment for  plaintiff  tt  trial  term,  which  was 
affirmed  by  the  general  term  (29  N,  t.  Supp. 
66),  and  an  appeal  by  defendant  allowed. 
Affirmed. 

W.  P.  Prentice,  for  nppellant.  Westmore- 
land D.  DavU,  for  respondent. 

O'BRIEN,  J.  On  the  night  of  the  17th  of 
June,  1889,  the  plaintiff  was  a  cabin  passen- 
ger from  New  York  to  Albany  on  the  defend- 
ant's steamer  Drew,  and  for  the  usual  and 
regular  charge  was  assigned  to  a  stateroom 
on  the  boat  The  plaintitra  ultimate  desti- 
nation was  SL  Paal,  In  the  state  of  Minne- 
sota, and  he  had  upon  his  person  the  mm 
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of  $160  in  money  for  the  purpose  of  defray- 
ing his  expenses  of  the  Journey.  The  plain- 
tiff, on  retiring  for  the  night,  left  this  money 
In  his  clothing  In  the  stateroom,  having 
locked  the  door  and  fastened  the  windows. 
During  the  night  It  was  stolen  by  some  per- 
son, who  apparently  reached  It  through  the 
window  of  the  room.  The  plaintiff's  rela- 
tions to  the  ~  defendant  as  a  passenger,  the 
loss  without  negligence  on  his  part,  and  the 
other  fact  that  the  sum  lost  was  reasonable 
and  proper  for  him  to  carry  upon  his  per- 
son to  defray  the  expenses  of  the  journey, 
have  all  been  found  by  the  verdict  of  the 
Jury  In  favor  of  the  plaintiff.  The  appeal 
presents,  therefore,  but  a  single  question, 
and  that  Is  whether  the  defendant  is,  in  law, 
liable  for  this  loss  without  any  proof  of  neg- 
ligence on  its  part  The  learned  trial  judge 
Instructed  the  Jury  that  It  was,  and  the  jury, 
after  passing  upon  the  other  questions  of 
fact  In  the  case,  rendered  a  verdict  in  favor 
of  the  plaintiff  for  the  amount  of  money  so 
stolen.  The  judgment  entered  upon  the  ver- 
dict was  affirmed'  at  general  term,  and  that 
court  has  allowed  an  appeal  to  this  court. 

The  defendapt  has,  therefore,  been  held 
liable  as  an  Insurer  against  the  loss  which 
one  of  Its  lossengera  sustained  under  the  cir- 
cumstances stated.  The  principle  upon 
which  innkeepers  are  charged  by  the  com- 
mou  law  as  insurers  of  the  money  or  per- 
sonal effects  of  their  guests  wiginated  in 
public  i>olIcy.  It  was  deemed  to  be  a  sound 
and  necessary  mle  that  this  class  of  persons 
should  be  subjected  to  a  higb  degree  of  re- 
sponsibility in  cases  where  an  extraordinary 
confidence  Is  necessarily  reposed  in  them, 
and  where  great  temptation  to  fraud  and 
danger  of  plunder  exists  by  reason  of  the 
peculiar  relations  of  the  parties.  Story, 
Bailm.  i  464;  2  Kent  Comm.  592;  Hulett  v. 
Swift  33  N.  Y.  571.  The  relations  that  ex- 
ist between  a  steamboat  company  and  its 
passengers,  who  have  procured  staterooms 
for  their  comfort  duKng  the  journey,  differ 
in  no  essential  respect  from  those  that  exist 
between  the  Innkeeper  and  his  guests.  The 
passenger  procures  and  pays  for  his  room 
for  the -same  reasons  that  a  guest  at  an  Inn 
does.  There  are  the  same  opportunities  for 
fraud  and  pluuder  on  the  part  of  the  carrier 
that  was  originally  supposed  to  furnish  a 
temptation  to  the  landlord  to  violate  his  duty 
to  the  guest  A  ste^er  carrying  passen- 
gers upon  the  water,  and  furnishing  them 
with  roops  and  entertainment,  Is,  for  all 
practical  purposes,  a  floating  inn,  aud  hence 
the  duties  which  the  proprietors  owe  to  the 
passengers  in  their  charge  ought  to  be  the 
same.  No  good  reason  Is  apparent  for  re- 
laxing the  rigid  rule  of  the  common  law 
which  applies  as  between  innkeeper  and 
guest,  since  the  same  considerations  of  pub- 
lic policy  apply  to  both  relations.  The  de- 
fendant, as  a  common  carrier,  wonld  have 
been  liable  for  the  personal  baggage  of  the 
plaintiff,  unleM  the  losa  was  caused  b/  the 
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act  of  God  or  tbe  public  enemies;  and  a  rea- 
sonable sum  of  money  for  the  payment  of 
hla  expenses,  if  carried  by  the  passenger  In 
his  trunk,  wonld  be  Included  In  the  liability 
for  loss  of  baggage.  Merrill  v.  Grlnnell,  30 
N.  T.  594;  Merritt  v.  Earle,  29  N.  T.  U5; 
Elliott  V.  Rossell,  10  Johns.  7;  Brown,  Oarr. 
§  41;  Redf.  Carr.  §  24;  Ang.  Oarr.  S  80. 
Since  all  questions  of  negligence  on  the  part 
of  the  plaintiff,  as  well  as  those  growing  out 
of  the  claim  that  some  notice  was  posted  In 
the  room  regarding  the  carrier's  liability  for 
the  money,  have  been  disposed  of  by  the  Ter- 
dlct.  It  1b  difficult  to  give  any  good  reason 
why  the  measure  of  liability  should  be  less 
for  the  loss  of  -the  money,  under  the  circum- 
stances, than  fbr  the  loss  of  what  might  be 
strictly  called  baggage.  The  question  in- 
volved in  this  case  was  very  fully  and  ably 
discussed  In  the  case  of  Crozier  v.  Steamboat 
Co.,  43  How.  Prac.  4C6,  and  In  Macklin  t. 
Steamboat  Co.,  7  Abb.  Prac.  (N,  S.)  229.  The 
liability  of  the  carrier  In  such  cases  as  an 
insurer  seems  to  have  been  very  clearly  dem- 
onstrated in  the  opinion  of  the  court  in  both 
actions,  upon  reason,  public  policy,  and  Ju- 
dicial authority.  It  appears  from  a  coi^  of 
the  remittitur  attached  to  the  brief  of  plain- 
tiffs counsel  that  the  Judgment  In  the  latter 
case  was  affirmed  In  this  court,  though  It  seems 
that  the  case  was  not  reported. 

It  was  held  In  Carpenter  v.  Railroad  Co., 
124  N.  Y.  53,  26  N.  E.  277,  that  a  raOroad 
running  sleeping  coaches  on  its  road  was  not 
liable  for  the  loss  of  money  taken  from  a 
passenger  while  in  his  berth,  during  the 
night,  without  some  proof  of  negligence  on 
its  part.  That  case  does  not,  we  think,  con- 
trol the  question  now  nnder  consideration. 
Sleeping-car  companies  are  neither  Innkeepers 
nor  carriers.  A  berth  In  a  sleeping  car  is  a 
convenience  of  modem  origin,  and  the  rules 
of  the  common  law  in  regard  to  carriers  or 
Innkeepers  have  not  been  extended  to  this 
new  relation.  This  class  of  conveyances  are 
attached  to  the  regular  trains  upon  railroads 
for  the  purpose  of  furnishing  extra  accommo- 
dations, not  to  the  public  at  large,  nor  to  all 
tbe  passengers,  but  to  that  limited  number 
who  wish  to  pay  for  them.  The  contract  for 
transportation,  and  liability  for  loss  of  bag- 
gage, is  with  the  railroad,  the  real  carrier. 
All  tbe  relations  of  passenger  and  carrier  are 
established  by  the  contract  Implied  In  the  pur- 
chase of  the*  regular  railroad  ticket,  and  the 
sleeping  car  Is  but  an  adjunct  to  It  only  for 
such  of  tbe  passengers  as  wish  to  pay  an  addi- 
tional charge  for  the  comfort  and  luxury  of  a 
special  apartment  In  a  special  car.  The  re- 
lations of  the  carrier  to  a'  passenger  occupy- 
ing one  of  these  berths  are  quite  different, 
with  rea[>ect  to  his  personal  effects,  from 
those  which  exist  at  common  law  between  the 
Innkeeper  and  his  guest,  or  a  steamboat  com- 
pany that  has  taken  entire  charge  of  the  trav- 
eler by  assigning  to  him  a  stateroom.  While 
the  company  running  sleeping  cars  Is  h^d  to 
a  high  degree  of  care  In  socta  cases,  It  Is  not 


liable  for  a  loss  of  this  character,  without 
some  proof  of  negligence.  Tbe  liability  as  in- 
surers which  the  common  law  imposed  upon 
carriers  and  Innkeepers  has  not  been  extended 
to  these  modern  appliances  for  personal  com- 
fort, for  reasons  that  are  stated  quite  fully 
in  the  adjudged  cases,  aud  that  do  not  apply 
in  the  case  at  bar.  Ulrlch  t.  Railroad  Co.,  108 
N.  Y.  80,  15  N.  B.  60;  Car  Co.  v.  Smith,  73 
lU.  360;  Woodruff  Co.  T.  Dlehl,  S4  Ind.  474; 
Lewis  V.  Gar  Co.,  143  Mass.  267,  9  N.  E.  616. 

But,  aside  from  authority.  It  is  quite  obvi- 
ous that  the  passenger  has  no  right  to  expect, 
and  in  fact  does  not  expect,  the  same  degree 
of  security  from  thieves  while  in  an  open 
berth  In  &  car  on  a  railroad  as  In  a  stateroom 
of  a  steamboat,  securely  locked,  and  other- 
wise guarded  from  intrusion.  In  the  latter 
case,  when  he  retires  for  the  night  he  ought 
to  be  able  to  rely  upon  the  company  for  his 
protection  with  the  same  faith  that  the  guest 
can  rely  upon  the  protection  of  the  innkeeper, 
since  the  two  relations  are  quite  analogous. 
In  the  former  the  contract  and  the  relations 
of  the  parties  differ  at  least  to  such  an  ex- 
tent as  to  Justify  some  modification  of  the 
common-law  rule  of  responsibility.  The  use 
of  sleeping  cars  by  passengers  In  modem 
times  created  relations  between  the  parties 
to  the  contract  that  were  unknown  to  the 
common  law,  and  to  which  the  rule  of  abso- 
lute responsibility  could  not  be  applied  with- 
out great  injustice  in  many  cases.  But  In  tho 
case  at  bar  no  good  reason  Is  perceived  for 
relaxing  the  ancient  mle,  and  none  can  be  de- 
duced from  the  authorities.  The  relations 
that  exist  between  the  carrier  and  the  pas- 
senger who  secures  a  berth  in  a  sleeping  car 
or  In  a  drawing-room  car  upon  a  railroad  are 
exceptional  and  peculiar.  The  contract  which 
gives  the  passenger  the  right  to  occupy  a 
berth  or  a  seat  does  not  alone  secure  to  him 
the  right  of  transportation.  It  simply  ^ves 
him  the  right  to  enjoy  special  accommoda- 
tions at  a  specified  place  In  the  train.  The 
carrier  by  railroad  does  not  undertake  to  in- 
sure the  personal  effects  of  the  passenger 
which  are  carried  upon  his  person  against 
depredation  by  thieves.  It  Is  bound,  no 
doubt,  to  use  due  care  to  protect  the  pas- 
senger in  this  respect;  and  It  might  well  be 
beld  to  a  higher  degree  of  care  when  It  as- 
signs sleeping  berths  to  passengers  for  an 
extra  compensation  than  In  cases  where  they 
remain  in  the  ordinary  coaches,  in  a  condition 
to  protect  themselves.  But  it  is  only  upon 
the  ground  of  negligence  that  the  railroad 
company  can  be  held  liable  to  the  passenger 
for  money  stolen  from  his  person  during  the 
Journey.  The  ground  of  the  responsibility  Is 
the  same  as  to  all  the  passengers,  whether 
they  use  sleeping  berths  or  not,  though  the  de< 
gree  of  care  required  may  be  different.  Some 
proof  must  be  given  that  the  carrier  failed  to 
perform  the  duty  of  protection  to  the  pas- 
senger that  Is  Implied  In  the  contract,  be- 
fore the  question  of  responsibility  can  arise, 
whether  the  passenger  be  In  one  of  the  sleep- 
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log  berths,  or  In  a  seat  In  the  ordinary  car. 
The  principle  upon  which  the  responsibility 
rests  Is  the  same  In  either  case,  though  the 
degree  of  care  to  which  the  carrier  is  held 
may  be  different.  That  must  be  measured 
by  the  danger  to  which  the  passenger  Is  ex- 
posed from  thieves,  and  with  reference  to  all 
the  circumstances  of  the  case.  The  carrier  of 
passengers  by  railroad,  whether  the  passenger 
be  ass^ned  to  the  ordinary  coaches  or  to  a 
berth  in  a  special  car,  has  never  been  held  to 
that  high  d^rree  of  responsibility  that  gov- 
erns the  relations  of  Innkeeper  and  guest; 
and  it  would  perhaps  be  unjust  to  so  extend 
the  liability,  when  the  nature  and  character 
of  the  duties  which  It  assumes  are  considered. 
But  the  traveler  who  pays  for  his  passage, 
and  engages  a  room,  In  one  of  the  modem 
floating  palaces  that  cross  the  sea  on  navigate 
the  interior  waters  of  the  country,  establishes 
legal  relations  with  the  carrier  that  cannot 
well  be  dlstingnished  from  those  that  exist 
between  the  hotel  keeper  and  his  guestti. 
The  carrier  in  that  case  undertakes  to  provide 
for  aU  his  wants.  Including  a  private  room 
for  his  exclusive  use,  which  is  to  be  as  free 
from  all  Intrusion  as  that  assigned  to  the 
guest  at  an  hotel.  The  two  relations,  If  not 
identical,  bear  such  close  analogy  td  each 
other  that  the  same  rule  of  responsibility 
should  govern.  We  are  of  the  opinion,  there- 
fore, that  the  defendant  was  projwrly  held 
liable  in  this  case  for  the  money  stolen  from 
the  plaintiff,  without  any  proof  of  negligence. 
The  Judgment  should  be  affirmed.  All  con- 
cur. Judgment  affirmed. 


(Ifil  N.  T.  SO) 

SCIOLINA  T.  BRIE  PRBSBRVING  CO. 
STEVER  T.  NEW  YORK  CENT.  &  H.  R. 
R.  CO.  NIBNDORFF  v.  MANHATTAN 
RT.  CO. 

(Court  of  Appeals  of  New  Tork.  Dec.  1«  1896.) 
Appeal— Allow AKCE— Court  or  Appeals. 
Under  Code  Civ.  Proc.  §  191,  subd.  2  (as 
amended  by  Laws  1896,  c.  559),  prohibiting  ap- 
peals to  the  court  of  appeals  from  a  judgment  of 
affirmance  in  an  action  to  recover  for  personal 
injuriee,  where  the  decision  of  the  appellate  divi- 
sioQ  is  unanimous,  mileas  an  appe^  is  allowed 
by  a  judge  of  the  court  of  appeals,  an  aK>eal 
will  not  be  allowed  where  the  errors  to  be  re- 
viewed affect  at  most  only  the  parties  to  the  suit, 
without  being  of  public  interest. 

Actions  by  Antonio  Sciollna  against  the  Erie 
Preserving  Company,  by  Jacob  E.  Stever 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company,  and  by  Otto  Nlendorff 
against  the  Manhattan  Railway  Company. 
CertiScates  in  behalf  of  the  respective  defend- 
ants, certifying  that  in  the  opinion  of  the  ap- 
pellate division  a  question  of  law  was  bivolved 
which  ought  to  be  reviewed  by  the  court  of 
appeals,  were  denied,  and  defendants  applied 
to  a  Justice  of  the  court  of  appeals  for  the  al- 
lowance of  an  appeaL  Denied. 

Simon  Flelscbmann,  for  appellants.  John  C. 
Hubbeill,  for  respondents. 


ANDREWS,  C.  J.  The  three  oases  above  en- 
titled are  actions  brought  to  recover  damages 
for  personal  Injury  caused  by  negligence,  in 
each  of  which  a  verdict  was  recovered,  and  the 
several  Judgments  entered  thereon  have  been 
affirmed  on  appeal,  by  unanimous  dedslon  of 
the  appellate  division  of  the  supreme  court  in 
the  departments,  respectively,  in  which  the 
cases  were  pending.  39  N.  Y.  Supp.  916,  944, 
and  38  N.  Y.  Supp.  690.  After  such  affirm- 
ance, application  was  made,  in  behalf  of  the 
respective  defendants,  to  the  proper  appellate 
division  for  a  certificate  certifying  that  in  its 
opinion  a  question  of  law  was  involved,  which 
ought  to  be  reviewed  by  the  court  of  appeals, 
and  in  each  case  the  application  was  denied. 
The  respective  defendants  have  now  applied  to 
me,  under  subdivision  2  of  section  191  of  the 
Code  of  Civil  Procedure,  as  amended  by  chap- 
ter 559  of  the  laws  of  1896,  for  leave  to  ap- 
peal to  the  court  of  appeals.  I  am  of  opinion 
that  these  applications  should  be  denied  for 
reasons  which  I  shall  brleSy  state. 

The  amended  section  of  the  Code  under 
which  the  application  Is  made  declares  that 
no  appeal  shall  be  taken  to  the  court  of  ap- 
peals in  certain  specified  cases,  and,  among 
others,  from  a  judgment  of  affirmance  In  an 
action  to  recover  damages  for  a  personal  In- 
Jury,  "when  the  decision  of  the  appellate  di- 
vision Is  unanimous,  unless  such  appellate  di- 
vision shall  certify  that  in  its  opinion  a  ques- 
tion of  law  is  Involved,  which  ought  to  be 
reviewed  by  the  court  of  appeals,  or  nnless  in 
case  of  refusal  to  so  certify,  an  appeal  Is  al- 
lowed by  a  Judge  of  the  court  of  appeals."  The 
public  history  which  preceded  the  enactment 
of  this  amendment  of  section  191  of  the  Code 
reflects  light  upon  its  interpretation.  The  new 
constitution  had  recently  come  into  force.  One 
of  the  serious  problems  which  confronted  Its 
framers  was  how  to  arrange  the  Judicial  estab- 
lishment of  the  state  so  as  to  secure  the  great- 
est efficiency  and  the  highest  usefulness  of  the 
couits,  and  at  the  same  time  bring  the  appel- 
late business  within  the  ability  of  the  Judiciary 
to  dispose  of  It  with  reasonable  promptness. 
The  scheme  finally  adopted  was  to  establish, 
in  each  of  four  departments  Into  which  the 
state  was  to  be  divided  for  Judicial  purposes, 
an  appellate  court  consisting  of  Judges  select* 
ed  from  the  Judges  of  the  supreme  court  for 
the  hearing  of  appeals  In  the  first  Instance, 
and  to  make  the  decision  of  the  appellate  di- 
vision final  In  certain  cases.  The  scheme  em- 
bodied in  the  constitution  for  the  organization 
of  the  appellate  divisions  constituted  them 
courts  of  great  dignity  and  authority,  and  It 
was  the  expectation  that  their  dedslons  would 
in  many  cases  be  acc^ted  and  acquiesced  In 
by  litigants,  even  when  further  appeal  might 
be  taken.  Having  constituted  these  courts  of 
appeal,  the  convention  continued  the  existing 
court  of  appeals,  but  limited  its  JmHsdiction. 
The  Judiciary  article  expressly  confines  its  gen- 
eral jurisdiction  to  the  review  of  questions  of 
law.  It  prohibited  the  court  from  reviewing 
a  unanlmoua  decision  of  an  appellate  division 
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that  there  is  evidence  supporting,  or  tending  to 
sustain,  a  finding  of  fact  or  a  verdict  not  di- 
rected by  the  court.  This  provision  deprived 
the  court  of  Jurisdiction  in  a  large  number  of 
coses  theretofore  appealable,  in  which  it  had 
been  held  that  a  finding  of  a  material  fact 
without  evidence  presented  a  question  of  law 
reviewable  by  the  court.  The  article  does  not 
ai&rmatlvely  define  the  jurisdiction  of  the 
court  of  appeals,  beyond  confining  it  to  a  re- 
view of  questions  of  law,  except  that  It  pre- 
scribes that  appeals  as  of  right  (save  where 
the  Judgment  is  of  death,  or  where  the  appeal 
Is  from  an  order  granting  a  new  trial)  can  only 
be  taken  to  the  court  from  Judgments  or  or- 
ders entered  upon  decisions  of  an  appellate 
division  "finally  determining  actions  or  special 
proceedings."  Const  art  6,  J  9.  It  was  not 
tlie  intent  of  the  clause  last  referred  to,  to  es- 
tablish a  constitutional  right  of  appeal  to  the 
court  of  appeals  from  every  final  Judgment 
or  order  made  by  an  appellate  division,  and 
place  it  beyond  the  power  of  the  legislature  to 
abridge  It  or  take  it  away.  This  Is  rendered 
clear  by  the  subsequent  clause:  "The  legis- 
lature may  further  restrict  the  Jurisdiction  of 
the  court  of  appeals,  and  the  right  of  appeal 
thereto,  but  the  right  to  appeal  shall  not  de- 
pend upon  the  amount  involved."  1  am  of  the 
opinion  that  under  the  general  grant  of  legis- 
lative power  It  Is  competent  for  the  legislature 
to  deny  the  right  of  appeal  to  the  court  of 
appeals  in  any  class  or  classes  of  actions  in 
Its  discretion,  the  only  restriction  upon  the  leg- 
islative power  being  that  the  right  shall  not 
be  made  to  depend  upon  the  amount  involved. 
The  amendment  to  section  191  of  the  Code, 
passed  in  1896,  was  therefore,  in  my  Judg- 
ment, a  competent  exercise  of  legislative  pow- 
er. It  Is  plain,  I  think,  that  the  purpose  of 
the  amendment  was,  in  general,  to  make  the 
appellate  division  the  court  of  final  resort  in 
the  classes  of  cases  specified,  where  its  de- 
cision afilrmlng  a  Judgment  was  the  unani- 
mous act  of  the  court  The  operation  of  the 
amendment  Is  to  relieve  the  court  of  appeals 
by  Imposing  upon  the  appellate  division  the  la- 
bor and  the  responsibility  of  the  final  decision 
In  many  cases.  The  only  question  of  any  dif- 
ficulty arises  upon  the  construction  of  the 
clause  authorizing  the  allowance  of  an  appeal 
by  the  appellate  division  or  on  Its  refusal  by 
a  Judge  of  this  court.  Having  In  view  the  pur- 
pose of  the  amendment  and  the  policy  which 
may  be  presumed  to  have  dictated  it  I  am 
of  opinion  that  the  right  reserved  to  apply 
to  the  court  or  a  Judge  to  allow  an  appeal  was 
intended  primarily  to  provide  for  exceptional 
cases  where  public  interests  or  the  interest  of 
Jurisprudence  might  be  endangered  by  permit- 
ting a  decision  to  go  unchallenged,  and  that 
the  questions  to  be  considered  by  the  court  or 
Judge  to  whom  the  appUcatlon  Is  made,  are — 
First  whether.  In  his  or  its  Judgment  there  Is 
reason  to  believe  that  some  material  error  is 
disclosed  by  the  record;  and,  second.  If  so, 
whether  it  Is  of  sufficient  Importance  to  re- 
quire the  general  principle  of  flnalltr  ai»per- 


talnlng  to  the  decisions  of  the  appellate  divi- 
sion to  be  disregarded  In  the  particular  case 
by  the  allowance  of  another  appeal.  In  my 
Judgment  the  mere  existence  of  errors  In  rul- 
ings on  the  trial,  to  the  prejudice  of  the  appel- 
lant, does  not  alone  warrant  the  granting  of 
a  certificate.  Wliere  the  questions  have  a  pub- 
lic aspect  then  different  considerations  apply. 
I  can  very  well  understand  that  where  the  sup- 
posed error  relates  to  a  question  of  constitu- 
tional law  or'  the  construction  of  a  statute,  or 
where  the  point  Is  one  upon  which  there  is  a 
conflict  of  decisions  between  difrerent  appel- 
late divisions,  or  where  it  relates  to  a  principle 
of  law  or  a  question  of  evidence  which,  if  per- 
mitted to  pass  uncorrected,  will  be  likely  to 
introduce  confusion  into  the  body  of  the  law 
from  the  frequent  recurrence  of  occasions 
where  the  same  questions  will  come  up,  that 
In  these,  and  perhaps  similar,  cases,  the  public 
Interests  and  the  Interests  of  Jnrispnidence 
would  Justify,  and  perhaps  require,  the  grant- 
ing of  a  certificate.  But  without  undertaking 
to  anticipate  all  the  cases  where  this  power 
should  be  exercised,  I  deny  the  present  appli- 
cations, on  the  ground  that,  assuming  that  er- 
rors may  have  been  committed  in  the  respects 
pointed  out  on  the  briefs,  they  are  not  audi 
as,  in  my  opinion,  "ought  to  be  reviewed"  by 
the  court  of  appeals,  because  they  affect  at 
most  only  the  paitles  to  the  respective  litiga- 
tions, and  do  not  fall  within  the  general  classes 
above  stated;  and  that  the  mere  fact  that  the 
appellate  division  may  have  erred  (which  I  do 
not  decide)  Is  not  alone  a  sufficient  reason  for 
taking  from  these  courts  their  general  char- 
acter as  final  appellate  Jurisdictions  in  the  cas- 
es specified  in  the  amendment  in  question.  I 
tan  authorized  to  say  that  my  associates,  on 
consultation,  concur  In  this  opinion.  All  con- 
cur.   Motions  denied. 


(ISL  N.  T.  16) 

POTH  T.  MATOB,  ETC.,  OF  OITT  OP 
NEW  YORK. 
(Court  of  Appeals  ot  New  York.    Dec.  1, 1896.) 

MdHIOIPAL  COBPOBATIOKS— IU.WIAI.  Absbsshbhts 

— Rbmbdibs. 

1.  After  an  illegal  contract  was  made  for  a 
local  improvement  in  New  York  City,  the  legis- 
lature, by  special  acts  (Laws  1880,  c.  557;  Laws 
1881,  c.  648),  authorized  the  city  to  assess  the 
expense  on  the  local  property  benefited.  Before 
the  asseasment  was  ioiposed,  the  consolidation 
act  (Laws  1882,  c,  410)  was  passed,  providiDg 
for  all  cases  of  assessment  Held,  that  the  de- 
fect in  a  subsequent  assessment  arising  from 
the  fact  that  the  contract  was  illegal,  was  not 
cured  by  each  special  acts. 

2.  Coneolidation  Act  (Laws  1882,  c  41(9,  8 
897,  provides  that  no  action  shall  be  commenced 
to  vacate  any  assessment,  or  to  remove  a  cloud 
upon  title,  but  the  owners  shall  be  confined  to 
the  remedies  prescribed  by  that  title.  Sections 
898-902  apecincally  provide  remedies  tor  vacat- 
ing, correcting,  or  reducing  assessments.  Sec- 
tion 903  provides  that  no  court  shall  vacate  or 
reduce  any  assessment  for  an  improvement 
hereafter  completed,  otherwise  than  to  reduce 
It  to  the  extent  that  the  same  may  be  shown  to 
have  been  In  fact  increased  by  frand  or  sub- 
stantial error;  and  In  no  event  shall  the  pro- 


Digitized  by  Google 


N.  T.) 


POTH  v.  MAYOR,  ETC.,  OF  CITY  OF  NEW  YORK. 


373 


portion  of  such  assessment  whi(^  Is  equivalent 
to  the  fair  vatae  of  any  actual  local  Improve- 
ment be  disturbed  for  any  cause.  EtUd,  that  sec- 
tion 003  and  the  other  proTisions  of  the  title  of 
Buch  act  relating  to  asseaameats  do  not  apply 
to  on  action  to  recover  back  the  amount  of  an 
Illegal  assessment  paid  by  a  landowner  under 
coercion  of  law.  Bartlett  and  Uaight,  JJ.,  dis- 
senting.  28  N.  Y.  Snpp.  365,  affirmed. 

Appeal  from  supreme  court,  general  term, 
First  department 

Action  1)7  Jobn  Fotta  against  the  mayor, 
aldermen,  and  commonalty  of  the  dty  of 
New  York,  to  taare  an  assessment  declared 
void,  and  to  recoTer  back  the  amount  paitl 
thereon  by  plaintiff.  From  a  judgment  of 
the  general  term  (28  N.  Y.  Snpp.  3^)  deny- 
ing a  motion  by  defendant  for  a  new  trial 
on  exceptions  ordered  to  be  heard  at  general 
term  In  the  first  Instance,  defendant  appeals. 
Affirmed. 

Francis  M.  Scott,  for  appellant  James  A. 
Deeclng,  for  respondent 

O'BRIEN,  J.  The  plaintiff  recovered  the 
amount  of  a  local  assessment  Imposed  upon 
his  property  by  the  authorities  of  tbe  city 
of  New  York,  for  regulating  First  avenue, 
between  92d  and  108th  streets.  It  was  con- 
firmed on  the  20th  of  July,  1S85.  In  Novem- 
ber, 1800,  proceedings  were  taken  by  the 
city  to  ■sell  the  parcels  of  real  estate  upon 
which  the  asseBsment  was  claimed  to  be  a 
Uen.  Tbe  notice  of  sale  stated  that,  In  case 
of  default  In  the  payment  of  the  assessment 
the  lands  would  be  sold  on  the  2d  day  of 
March,  1891.  On  the  5th  of  January.  1801, 
the  plaintiff  paid  the  assessment  with  in- 
terest, and  expenses  of  advertising,  amount- 
ing at  that  date  to  tbe  snm  of  $3,511.80.  It 
Is  alleged  that  the  assessment  was  wholly 
illegal  and  void,  and  that  the  plaintiff  was 
compelled  to  pay  It  by  legal  coercion.  The 
plaintiff  having  paid  the  assessment  after 
active  legal  proceedings  had  been  Instituted 
for  its  collection  on  the  part  of  the  city  by  a 
sale  of  his  property,  tbe  payment  is  not  to  be 
regarded  as  voluntary,  but  the  result  of  le- 
gal compulsion.  Bruecher  v.  Village  of  Port 
Chester,  101  N.  Y.  240,  4  N.  E.  272;  Redmond 
V.  Olty  of  New  York.  125  N.  Y.  632,  28  N.  B. 
727;  Trlpler  v.  City  of  New  York,  125  N.  Y. 
G17,  26  N.  E.  721;  Vaughn  v.  Village  of  Port 
Chester,  135  N.  Y.  460,  32  N.  B.  137. 

The  expenditure  for  this  Improvem,ent  was 
made  under  tbe  authority  of  an  ordinance  of 
the  common  council  adopted  February  3, 
1868;  but  it  seems  that  the  statutory  notice 
which  must  precede  such  ordinances  was 
not  given  or  published,  and  tbe  contract  for 
the  work  was  let  without  advertisement  or 
competitive  bidding.  In  violation  of  the  pro- 
visions of  the  dty  charter  then  In  force,  and 
the  prices  stipulated  to  be  paid  to  tbe  con- 
tractor were  greatly  In  excess  of  the  value  of 
the  work.  It  la  conceded,  as  we  understand, 
that  the  original  contract  and  expenditure 
under  it  were  unauthorized  by  law,  and  that 
neither  the  dty  nor  the  proi>erty  owners  on 


the  line  of  the  woi;k  were  bound  or  charged 
thereby.  In  other  words,  the  Improvement, 
or  the  greater  part  of  It  at  least,  was  com- 
menced, and  the  expense  Incurred,  under  an 
arrangement  between  the  city  officers  and 
the  contractor  that  was  so  far  Illegal  and 
void  that  it  could  not  become  the  basis  of 
any  legal  assessment  on  the  property  sought 
to  be  charged.  The  work  was  finally  com- 
pleted In  the  year  1882,  under  a  contract 
made  In  April  of  that  year,  which  was  In  ac- 
cordance with  law,  but  only  atraut  $20,000  of 
the  expenditure  was  made  under  this  con- 
tract We  understand  it  to  be  admitted  that 
the  items  included  In  the  assessment  for 
work  and  material  under  this  contract  are 
legal,  and  could.  If  standing  alone,  have  been 
properly  assessed  upon  the  proper^  benefit- 
ed. Where,  however,  It  appears  that  the  tax 
or  assessment  sougbt  to  be  enforced  against 
the  property  owner  ts  made  up  of  different 
Items  or  elements  all  blended  together,  some 
of  which  are  illegal  and  others  legal,  he  may 
resist  the  payment  of  the  whole,  In  the  al>- 
seQce  of  some  statute  which  modifies  the 
general  rule.  People  t.  Hagadom,  104  N.  Y. 
516,  10  N.  E.  801. 

But  the  learned  corporation  counsel  con- 
tends that  whatever  may  have  been  the 
origin  of  the  expenditure  made  by  the  city, 
and  however  Illegal  the  contract  under  which 
it  was  made,  It  was  silbseqnently  ratified  by 
the  legislature  and  tbe  assessment  was  im- 
posed by  the  same  authorl^.  When  a  pub- 
lic improvement  has  been  made  under  the 
authority  of  the  city,  but  without  compli- 
ance with  the  law  providing  for  assessing 
the  expense  npon  the  property  benefited,  and 
an  assessment  made  falls  by  reason  of  jurisdic- 
tional or  other  defects,  It  is  in  the  power  of  the 
legislature,  upon  notice  to  the  property  own- 
ers, to  ascertain  tbe  amount  of  the  expense, 
and  impose  the  same  in  the  form  of  an  as- 
sessment upon  the  property  l>eneflted.  Spen- 
cer V.  Merchant,  100  N.  Y.  686,  3  N.  E.  682; 
Id.,  125  U.  S.  345,  8  Sup.  Ot  921;  Stuart  t. 
Palmer,  74  N.  Y.  183. 

It  Is  asserted  that  in  this  case,  after  the 
contract  was  made,  the  legislature,  by  spe- 
cial acts,  authorized  the  city  authorities  to 
assess  the  same  npon  tbe- local  property 
benefited  (Laws  1880,  c.  667;  Laws  1881,  c. 
648);  and  hence  the  assessment  is  legal. 
This  theory,  upon  which  It  Is  sought  to  es- 
tablish the  validity  of  the  assessment  1b,  we 
think,  successfully  met  and  answered  by 
two  objections:  (1)  Before  the  assessment 
Was  Imposed,  these  special  acts  were  repeal- 
ed or  superseded  by  the  consolidation  act 
which  provided  for  all  cases  of  assessments. 
Laws  1882,  c.  410.  (2)  It  has  been  Judicially 
determined  that  these  special  acts  did  not 
conclusively  bind  the  property  owners  as  to 
the  validity  of  the  assessment,  or  the  quan- 
tity or  the  value  of  the  work  (In  re  Cullen, 
53  Hun,  534,  6  N.  Y.  Supp.  625;  Id.,  affirmed, 
119  N.  Y.  628.  23  N.  E.  1144);  and  we  can- 
not now  depart  from  the  l^al  resulta  bn- 
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plied  In  those  decisIoDs.  The  original  defect, 
arising  from  the  fact  that  the  expenditure 
wan  made  under  an  illegal  contract,  has  not, 
therefore,  been  cured,  and  this  Infirmity  still 
Inhered  in  the  assessment  when  paid.  In  re 
N'ew  York  Inst,  for  Instruction  of  Deaf  and 
Dumb.  121  N.  Y.  2»4,  24  N.  E.  378;  In  re  Liv- 
ingston, 121  N.  Y.  94,  24  N.  E.  290. 

The  learned  corporation  counsel  Qnaiiy  in- 
sists that.  In  any  erent,  the  plaintiff  was  not 
entitled  to  recover  anything  beyond  bis  Just 
proportion  of  the  excess  of  the  cost  of  the 
improvement  over  its  fair  value  and  benefit, 
or  then  that  the  various  items  entering  into 
the  assessment  should  t>e  separately  consid- 
ered, and  the  city  allowed  to  retain  any  which 
are  legal.  These  two  proposlUons  may  be 
treated  together.  They  depend  upon  the  oon- 
Btructlon  which  should  be  given  to  a  system 
of  statute  law  contained  in  the  consolidation 
act  relating  to  local  assessments  of  this  char- 
acter. Section  897  provides  that  no  action  In 
equity  or  otherwise  shau  be  commenced  for 
the  vacation  of  any  assessment,  or  to  remove 
a  cloud  upon  title,  but  the  owners  shall  be 
c(Hifined  to  the  remedies  prescribed  by  that 
title.  On  careful  examination  of  the  title  in 
which  thissectlon  isfound,it  is  apparent  that 
It  was  a  careful  attempt  to  prescribe  reme- 
dies in  equity  tor  vacating,  correcting,  or  re- 
ducing assessments.  Those  remedies  are  more 
specifically  defined  and  ptovided  for  in  the 
five  sections  which  follow,  and  then  section 
903  contains  the  provision  which  it  is  claimed 
should  be  applied  to  this  case.  It  reads  ha 
follows:  "No  court  shall  vacate  or  reduce 
any  assessment  in  fact  or  apparent,  confirm- 
ed after  June  ninth,  eighteen  hundred  and 
eighty,  whether  void  or  voidable,  on  any 
property  for  any  local  Improvement  hereafter 
completed,  otherwise  than  to  reduce  any  such 
assessment  to  the  extent  that  the  same  may 
be  shown  by  parties  complaining  thereof  to 
have  been  in  fact  Increased  In  dollars  and 
cents  by  reason  of  fraud  or  substantial  er- 
ror; and  In  no  event  shall  that  proportion  of 
any  such  assessment  which  is  equivalent  to 
the  fair  value  of  any  actual  local  Improve- 
ment, with  interest  from  the  date  of  con- 
flnuatlon,  be  disturbed  for  any  cause."  This 
Is  not  an  action  to  vacate  or  reduce  an  as- 
sessment, but  to  recover  money  which  the 
plaintiff  paid  upon  an  illegal  assessment  by 
coercion  of  law.  Nor  can  It  l>e  said  that  the 
result  in  this  case  has  disturbed  any  assess- 
ment, since  none  existed  after  the  payment 
by  the  plaintiff  to  the  city  of  the  amount  as- 
sessed and  Interest.  The  question  is  wheth- 
er this  section  and  the  other  provisions  of  the 
title  In  which  It  is  placed  have  any  application 
to  a  common-law  action  like  this,  to  recover 
back  the  amount  of  an  Illegal  assessment 
paid  by  the  landowner  under  the  circumstan- 
ces stated.  This  court  has  held  that  actions 
of  this  character  may  be  maintained  by  the 
proi>erty  owner,  notwithstanding  the  provi- 
sions of  the  litle  of  the  consolidation  act  with 
respect  to  assessments.  Jex  t.  Mayor,  etc^ 


103  N.  Y.  536,  9  N.  E.  39;  Diefenthaler  v. 
Mayor,  etc..  Ill  N.  Y.  331,  19  X.  E.  48;  'J?rlp- 
ler  V.  City  of  New  York,  125  N.  Y.  617,  28 
N.  R  721.  It  has  not,  however,  decided  any- 
thing with  respect  to  the  measure  of  the  re- 
covery. The  point  (decided  was  that,  in  such 
actions,  it  was  no  obstacle  to  the  plaintiff's 
success  that  he  had  not  resorted  to  the  eq- 
uitable proceedings  prescribed  by  the  title  re- 
ferred to  for  relief.  The  right  of  the  prop- 
erty owner  to  stand  upon  his  legal  remedies 
when  it  is  sought  to  enforce  the  assessment 
against  his  property  still  remained.  Chase  v. 
Chase,  95  N.  Y.  3Ti;  In  re  Smith,  99  N.  Y. 
424,  2  N.  B.  52;  People  v.  Myers.  135  N.  Y. 
465,  32  N.  E.  241;  Scudder  v.  City  of  New 
York,  148  N.  Y.  250,  40  N.  E.  734.  The  con- 
Btmctlon  for  which  the  learned  corporation 
counsel  contends  would  doubtless  promote 
justice.  When  the  owner  of  property  has  re- 
ceived benefits  from  an  improvement,  and  is 
assessed  therefor,  but  the  proceedings  are 
without  jurisdiction  or  otherwise  defective, 
there  is  great  force  In  the  suggestion  thai  he 
ought  not  to  be  allowed  to  retain  the  bene- 
fits, and  recover  back  the  illegal  assessment. 
It  would  be  equitable  to  hold  that  In  such 
cases  his  recovery  should  be  limited  to  his 
proportion  of  the  excess  of  the  coat  over  the 
fair  value  of  the  improvement,  or  to  the  ille- 
gal Items  which  he  was  obliged  to  pay.  But 
we  think  that  such  result  cannot  be  obtained 
by  any  fair  construction  of  the  statute. 
When  all  the  provisions  of  the  Utle  are  read 
together.  It  is  quite  apparent  that  they  were 
intended  to  apply  to  cases  where  the  prop- 
erty owner  attacked  the  assessment  by  some 
affirmative  proceeding  In  equity  to  vacate, 
reduce,  or  correct  the  charge  which  had  been 
imposed  upon  his  land.  The  legislature  did 
not  Intend  to  deal  with  a  case  like  this,  where 
the  property  owner  has  paid  the  assessment, 
and  then  resorts  to  bis  common-law  right  to 
recover  It  back.  The  remedy  of  the  prt^rty 
owner  in  such  a  case  has  not  been  changed 
by  the  statutory  scheme  contained  in  the 
consolidation  act.  The  right  to  bring  such 
an  action  as  this  was  doubtless  overlooked,, 
and  however  just  or  desirable  it  may  be  to 
limit  the  right  of  recovery  to  the  items  in 
the  assessment  paid  that  are  Illegal,  or  to 
the  propOTtlon  of  the  excess  of  the  cost  over 
the  fair  value  of  the  Improvement,  it  would 
involve  an  extension  of  the  statute  beyond  Its 
fair  scope  and  purpose.  What  the  statute 
forbids  to  the  property  owner  Is  the  right, 
which  formerly  existed,  to  attack  the  assess- 
ment by  an  action  in  equity,  and  in  place  of 
that  there  was  substituted  the  remedies  pre- 
scribed In  the  title  which  deals  with  assess- 
ments. But  the  right  to  resist  the  enforce- 
ment of  the  assessment,  or  to  recover  It  back 
when  paid,  in  actions  at  law.  Is  not  touched 
by  the  statute.  While  this  court  has  not  be- 
fore been  called  upon  to  determine  whether 
in  such  actions  the  plaintiff's  damages  could 
be  limited  by  the  provisions  of  section  903, 
It  has  held,  In  many  of  the  cases,  cited,  tbat- 


Digitized  by  Google 


N.  Y.) 


TILUNGHAST  v.  MERRILL. 


875 


the  proTiBloDS  of  the  coosolldatlon  act  pre- 
sented no  obstacle  to  the  property  owner  to 
pursue  all  remedies  afforded  by  the  common 
law.  In  order  to  arrive  at  that  conclusion. 
It  had  to  hold,  and  did  hold,  that  the'  title  of 
the  consolidation  act  referred  to  applied  only 
to  such  suits  or  proceedings  as  are  therein 
specified;  that  Is,  actions  or  proceedings  In 
equity  to  vacate  or  reduce  the  assessment 
I^e  contention  of  the  learned  corporation 
counsel  cannot  be  sustained  without  disre- 
garding this  principle.  We  have  reviewed 
the  cases  In  which  this  court  has  passed  up- 
on that  question,  and,  when  they  are  read 
with  the  various  provisions  of  the  statute, 
we  think  they  cover  the  case  at  bar. 

If  we  were  at  liberty  to  treat  the  qaestion 
as  a  new  one,  It  is  difficult  to  see  how  any 
other  conclusion  could  be  reached.  In  order 
to  apply  to  such  an  action  as  this  the  pro- 
vision that  In  no  event  shall  an  assessment 
be  disturbed  beyond  the  fair  value  of  the 
improvement,  the.  courts  would  be  obliged  by 
strained  construction  to  give  to  the  statate 
a  scope  and  meaning  which  we  are  satisfied 
was  never  intended.  If  It  is  desirable  or 
just  that  In  such  actions  the  plaintiff's  meas- 
ure of  damages  should  be  so  limited,  the 
change  should  be  made  by  the  legislatnre, 
and  not  by  the  courts.  When  lands  are  sold 
under  an  invalid  or  void  assessment,  we 
tliink  It  would  be  no  answer  to  an  action  on 
the  part  of  the  owner  to  recover  his  property 
to  show  that  the  improvement  for  which  the 
assessment  was  made  was  highly  beneficial 
to  the  property,  or  that  some  Items  included 
In  It  were  proper  and  legally  Incurred.  The 
same  principle  must,  we  think,  be  applied  In 
a  ease  where  the  property  owner.  In  order  to 
prevent  a  sale,  pays  the  assessment,  and 
then  calls  upon  the  city  for  restitution.  The 
statute  evldenUy  does  not  reach  such  cases. 

For  these  reasons,  we  think  that  the  Jndg- 
mnnt  must  be  affirmed. 

ANDREWS,  0.  J.,  and  GBAT  and  VANN, 
33^  concur.  BARTLBTT  and  HAIGHT,  33^ 
dissent    MARTEN.  J.,  not  aStOng, 

Judgment  affirmed. 


on  N.  T.  U6) 

TILIilNGHAOT,  OouQty  Treasurer,  t.  MER- 
RILL, SuperviBor,  et  al. 
(Court  of  Appeals  of  New  York.    Dec.  1, 1896.) 
OrFicRR— Liability — Poblic  Mqkbtb. 
An  officer,  on  the  ground  of  public  policy, 
is  liable  for  public  moneys  intrusted  to  him,  and 
lost  through  the  failure  of  the  bank  in  which 
they  were  deposited  bj  him,  though  he  was  not 
negligent.  Gray,  J.,  dusenting;  28  N.  Y.  Snpp. 
1089,  affirmed. 

Appeal  from  sniffeme  court,  general  term. 
Fourth  department 

Action  by  Gecrge  T.  Tflllngbast,  as  county 
treaaurKT  of  the  county  of  Madison,  against  J. 
Hooum  Merrill,  supervisor  of  the  town  of 


Stockbridge,  and  others.  From  a  Judgment  (23 
N.  Y.  Supp.  1069)  affirming  a  Judgment  for 
plaintiff,  defendants  appeal.  Afilrmed. 

Henry  B.  Coman,  for  appellants.  John  E. 
Smith,  for  respondent 

BARTLSITT,  J.  The  defendant  Merrill, 
while  supervlBor  of  the  town  of  Stockl»'ldge, 
in  the  county  of  Madison,  deposited  with  a 
firm  of  private  bankers,  to  his  credit  as  super- 
visor, certain  of  the  public  moneys  In  his 
hands.  The  banking  firm  afterwards  failed 
and  the  money  was  totally  lost.  This  action 
was  brought  by  the  county  treasurer  to  recov- 
er the  money  of  Merrill  and  his  bondsmen,  up> 
on  the  theory  that  Merrill,  on  receiving  the 
money,  became  the  debtor  of  the  county,  and 
that  the  deposit  of  the  same  was  at  his  own 
risk.  The  trial  Judge  found  that  Merrill  acted 
iq  good  faith  and  without  negligence  in  all 
that  he  did  in  the  premises.  Under  these  cir- 
cumstances the  learned  counsel  for  the  defend* 
ants  has  urged,  with  much  earnestness  and 
ability,  that  a  supervisor  rests  under  the  com- 
mon-law liabUity,  whereby  he  was  bound  to 
exercise  good  faith  and  reasonable  diligence  in 
the  dlschai^e  of  his  duties,  and  is  not  respon* 
slble  for  any  loss  of  money  which  came  to  his 
official  custody,  occurring  without  fault  on  his 
part;  that  proof  of  the  failure  of  the  banking 
firm,  where  he  had  depcudted  the  money  In 
good  faith  and  without  negligence,  Is  a  com- 
plete defense  to  this  action.  The  trial  Judge 
and  general  term  have  found  against  the  de- 
fendants, and  It  remains  for  this  court  to  de- 
termine which  measure  of  liability  Is  to  be  ap- 
plied to  a  snperriaor  under  the  drcumstanceB 
stated. 

The  question  Is  an  open  one  In  this  state, 
and,  as  the  case  at  bar  presents  a  claim  against 
a  supervisor  who  acted  In  good  faith  and  with- 
out n^Itgence,  we  are  permitted  to  consider 
and  decide  this  appeal  upon  general  principles, 
and  in  the  light  of  public  policy.  It  Is  rather 
remarkable  that,  in  a  great  business  state  like 
New  York,  this  question  should  not  have  been 
decided  long  since  by  the  court  of  last  resort 
In  IdH  the  case  of  Supervisors  v.  Dorr,  25 
Wend.  440,  came  before  the  supreme  court 
composed  of  Chief  Justice  Nelson  and  Jus- 
tices Bronson  and  Cowen.  Dorr  was  county 
treasurer,  and  had  given  a  bond  to  faithfully 
execute  the  duties  of  his  office,  and  pay  accord- 
ing to  law  all  moneys.  The  declaration  was 
on  the  bond,  alleging  breaches  In  not  paying 
over,  and  In  not  accounting.  Dorr  pleaded 
that  the  identical  money  received  by  him  was 
stolen  from  his  office  without  negligence  on 
his  part  To  this  plea  the  plaintiff  demuiied. 
Chief  Justice  Nelson,  delivering  the  opinion  of 
the  court  stated  that  the  question  was  "wheth- 
er an  officer  concerned  in  the  receipt  and  dis- 
bursement of  the  public  funds  is  an  insurer  of 
the  same,  ex  vlrtute  officii,  while  they  neces- 
sarily remain  in  his  custody."  He  then  stated 
ttiat  "the  principle  was  decided  In  favor  of  the 
defendant  in  I^me  t.  Cotton,  1  Ld.  Baym.  616, 
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and  subsequently  confirmed  In  Whitfield  v.  Le 
Despencer,  2  Cowp,  754,  and  is  tn  conformity 
with  the  general  rule,  of  daily  application, 
that,  in  order  to  subject  the  officer,  it  is  nec- 
essary to  prove  misconduct  or  neglect  in  the 
execution  of  his  duties."  Justices  Bronson  and 
Cowen  concurred.  An  appeal  was  taken  to 
the  court  of  errors,  and  that  court  equally  di- 
vided upon  the  question,  the  effect  of  which 
was  to  affirm  the  Judgmef^t  below,  and  the 
case  stands  with  no  more  force  an  a  precedent 
than  a  unanimous  opinion  of  the  supreme 
court.  Chancellor  Walworth,  in  the  court  of 
errors,  wrote  for  affirmance,  thus  adding  his 
name  to  those  of  the  distinguished  justices  of 
the  supreme  court  who  had  decided  to  limit 
the  liability  of  a  public  officer  by  the  rule  of 
the  common  law. 

It  has  been  a  moated  question  whether  this 
case  was  overruled  by  Mu^y  v.  Shattuclc, 
1  Denlo,  233.  decided  in  1845.  Mr.  BiU,  In 
his  note  to  Supervisors  v.  Dorr,  in  court  of 
errors  (7  Hill,  5S4),  says  that  in  Muzzy  T. 
Shattnck  the  law  seems  to  have  been  set- 
tled, and  properly,  directly  the  other  way. 
On  the  other  hand.  Judge  Elarl,  In  People  v. 
Faulkner,  107  N.  Y.  486,  14  N.  B.  415,  418, 
in  referring  to  Supervisors  v.  Dorr,  says: 
"The  doctrine  of  that  case  bos  been  errone- 
ously supposed  to  have  been  overruled  by 
the  decision  in  Muzzy  t.  Shattnck.  In  the 
latter  case  the  action  was  upon  the  official 
bond  of  a  town  collector,  and  the  defense 
was  that  the  money  was  stolen  from  him. 
It  was  held  that  the  defense  was  not  good, 
the  supreme  court  then  being  composed  of 
Chief  Justice  Bronson,  and  Justices  Beards- 
ley  and  Jewett;  and  Bronson,  who  concur- 
red In  the  prior  decision,  also  concurred  in 
this,  without  any  indication  that  he  had 
changed  his  views.  The  prior  decision  was 
referred  to  In  the  opinion  of  the  court,  but 
not  criticised  or  disapproved.  This  decision 
was  based,  not  upon  the  common  law,  and 
not  upon  the  force  and  effect  of  the  official 
bond  given  by  the  collector,  but  upon  the 
statutes  defining  the  duties  and  liabilities  of 
the  collector;  and  the  court  held  that  by 
those  statutes  he  was  made  an  absolute 
deDtor  for  the  money  collected  by  him,  and 
thoit  the  fact  that  the  money  was  stolen, 
therefore,  constituted  no  defense."  The 
learned  judge,  after  a  further  elaboration  of 
his  views  as  to  Supervisors  v.  Dorr,  reaches 
the  conclusion  that,  in  view  of  the  decisions 
of  the  federal  and  state  courts,  the  case 
should  probably  not  be  regarded  as  binding 
authority  In  this  state,  and  that  the  ques- 
tion therein  decided  is  an  open  one.  He  also 
held  that  It  was  not  necessary  to  decide  the 
question  in  the  case  in  which  he  was  writ- 
ing, as  the  money  received  by  the  defendant 
surrogate  was  not  public  money,  but  be- 
longed to  a  private  estate,  or  to  individuals. 
It,  therefore,  comes  to  this,  that  for  45  years 
the  case  of  Supervisors  t.  Dorr,  25  Wend. 
440,  has  stood  without  being  directly  over- 
ruled by  any  case  in  thla  state,  and  the  rale 


of  the  limited  liability  of  the  common  law 
approved  thnreln  by  four  of  our  moet  dis- 
tli^uished  judges.  It  must  be  admitted, 
however,  tJiat  the  weight  of  authority  in 
the  federal  and  state  courts  is  In  favor  of 
holding  officials  having  the  custody  of  public 
moneys  liable  for  Its  loss,  although  accruing 
without  their  fault  or  negligence.  In  many 
of  these  cases  the  decision  turned  upon  the 
construction  of  the  local  statute  or  the  of-  ' 
ficial  bond,  but  others  squarely  decide  the 
questiou  on  [M^ciples  of  public  policy. 

In  the  ease  at  bar,  the  defendant  Merrill 
is  sought  to  be  held  liable  for  school  moneys 
paid  to  him  by  the  county  treasurer,  to  dis- 
burse in  paymmt  of  the  salaries  of  school 
teachers  upon  the  orders  of  the  trustees. 
The  statute  imposing  this  duty  reads  as  fol- 
lows, viz.:'  "It  is  the  duty  of  every  super- 
visor (1)  to  disburse  the  school  moneys  in 
his  hands,  applicable  tp  the  payment  of 
teachers*  wages,  upon  and  only  upon  the 
written  orders  of  a  aole  trustee,  or  a  major- 
ity of  the  trustees,  in  favor  of  qualified 
teachers.  •  •  2  Rev.  St.  (8th  Ed.)  p. 
1283,  §  6.  By  paragraph  8  of  the  same  sec- 
tion a  supervisor  is  required  to  pay  to  his 
successor  all  school  moneys  remaining  in 
his  bands.  In  this  statute  it  will  be  ob- 
served that  there  are  no  explicit  declarations 
of  the  legislative  Intent,  as  In  the  case  ot 
town  collectors,  to  create  a  supervisor  the 
debtor  of  the  county  for  public  moneys  in 
his  hands,  and  the  condition  of  the  bond  to 
safely  keep,  faithfully  disburse,  and  justly 
account  for  the  same  does  not  add  to  the 
liability  created  by  statute.  As  before  in- 
timated, we  must  consider  and  decide  this 
question  upon  general  principles,  and  In  the 
light  of  public  policy.  In  the  case  of  an  of- 
ficer disbursing  the  public  moneys,  much 
may  be  said  In  favor  of  limiting  his  liability, 
where  he  acts  In  good  faith  and  without 
negligence;  and  a  strong  argument  can  be 
framed  against  the  great  Injustice  of  com- 
pelling him  to  respond  for  money  stolen  or 
lost  while  he  Is  In  the  exercise  of  the  high- 
est degree  of  care,  and  engaged  In  the  con- 
scientious discharge  of  duty.  When  consid- 
ering this  side  of  the. case.  It  shocks  the 
sense  of  justice  that  the  public  official  should 
be  held  to  any  greater  liability  than  the  old 
mle  of  the  common  law,  which  exacted  proof 
of  misconduct  or  neglect  It  Is  at  this  point, 
however,  that  the  question  of  public  policy  pre- 
sents itself,  and  it  may  well  be  asked  whether 
It  is  not  wiser  to  subject  the  custodian  of 
the  public  moneys  to  the  strictest  liability, 
rather  than  open  the  door  for  the  perpetra- 
tion of  fraud  in  numberless  ways.  Impossible 
of  detection,  thereby  plaring  in  jeopardy  the 
enormous  amount  of  the  public  funds  con- 
stantly passing  througih  the  hands  of  disburs- 
ing agents.  Without  regard  to  decisions  out- 
side of  our  own  jurisdiction,  we  think  the 
weight  of  the  argument,  treating  this  as  an 
original  question.  Is  in  favor  of  the  rule  of 
strict  liability,  whldi  reQtUrea  a  public  offl- 
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«la]  to  aaaume  all  risks  of  loss,  and  Imposes 
upon  Um  the  duty  to  accoant  as  a  debtor  tat 
tbe  funds  In  liiB  cnstody. 

We  do  not  wish  to  be  nnderstood  as  eatab- 
Iteblns  a  rote  of  absolnte  llabQtty  In  any 
eTent.  The  United  States  supreme  court. 
In  U.  B.  T.  Thomas,  16  Wait  3S7,  held  the 
surreyw  of  customs  for  the  port  of  Nash- 
TlUe,  Tenn^  and  depositary  of  public  men- 
€j  at  that  place,  not  liable,  when  prevented . 
fiK>m  responding  1^  Hie  act  of  Ood  or  the 
public  enemy.  If  that  state  of  facts  la  here- 
after presented  to  thia  court,  It  will,  doubt- 
less,  be  carefully  conaldored  whether  It  does 
not  present  a  proper  exception  to  the  general 
rule.  It  would  not  be  profitable  to  refer  In 
detail  to  the  many  casea,  federal  and  state, 
which  sustain  the  strict  rule  of  liability,  and 
we  content  ourselTes  with  a  reference  to  a 
number  of  them  luTolTlng  losses  by  robbery, 
burglary,  bank  fiUlure,  and  the  like;  U.  S. 
T.  Prescott.  8  How.  678;  U.  8.  r.  Morgan. 
U  How.  154;  U.  8.  T.  Dashlel,  4  WaU.  182; 
U.  8.  Eeehler,  9  Wall.  88;  Boyd«t  t.  D.  8., 
18  WaU.  17;  Berans  t.  V,  S.,  Id.  56;  Inbab- 
itanta  of  Hancock  v.  Hassard,  12  Gush.  112; 
Oom.  r.  Oomly.  8  Fa,  Bt  372;  Inhabitants 
of  New  PEOTldence  t.  McBachron,  33  N.  J. 
Law,  339;  State  t.  Powell.  67  Mo.  895;  Low- 
ly T.  Polk  Oo.,  SX  Iowa,  SO,  49  N.  W.  10«9; 
Fmley  t.  Muskegon  Oo.,  82  Mich.  132;  Na- 
son  T.  Directors  of  the  Pow,  126  Pa.  8t  416. 
17  AtL  616;  Supervisors  t.  Kalme.  39  Wla. 
468;  Redwood  Co.  t.  Tower,  28-  Minn.  46, 
8  N.  W.  907;  State  v.  Harper.  6  Ohio  St. 
607;  Halbert  t.  State.  22  Ind.  126;  Ward 
T.  School  Dlst,  10  Neb.  293.  4  N.  W.  1001. 

The  views  we  have  expressed  lead  to  a 
floal  Judgment  against  tlie  defendant  Mer- 
rill aa  supervisor  of  the  town  of  Stockbrldge, 
altbough  he  Is  shown  by  'this  record  to  have 
discharged  his  official  duties  In  an  hom>ratde 
and  faithful  manner.  The  judgment  ap- 
pealed from  should  be  affirmed,  with  costs. 
All  concur,  exc^t  ORAT,  J.,  dissenting,  and 
MARTIN,  J.,  not  anting.  Judgment  af- 
flrmed. 


(lEl  N.  T.  H) 
MARTIN  T.  MANUFACTURERS'  ACCI- 
DENT INDEMNITY  CO. 

(Court  of  Appeals  of  New  York.  Dec.  1, 1806.) 
AcciDiMT  IncBANCB  —  Catoh  ov  Dsath  — •  BOB- 

■BITDBB  or  FOLICT— FOKTBITCEI— WaIVBR. 

1.  The  holder  of  an  accident  policy  and  the 
company's  aeent  met  to  settle  a  claim  for  an  in- 
jury to  the  assured.  The  assured  agreed  to  ac- 
cept $26,  and  the  agent  produced  a  printed  form, 
which  the  assured  signed.  Assessments  al- 
ready 'paid  on  the  policy  kept  it  in  force  for  two 
months,  and  nothing  was  said  during  the  nego- 
tiation about  snrrendering  ft.  The  paper  sign- 
ed recited  the  receipt  of  $26  fn  full  satisfaction 
and  final  settlement  of  a.ny  and  all  claim  "I  now 
have  or  may  have  against  said  company  for  loss 
resulting  from  Injuries  leceived  *  •  *  on- 
d«r  my  policy,  No.  12,167,  which  Is  hereby  sur- 
rendered." The  policy  was  not  physically  sur- 
mdered.  Bad,  tnat  the  words,  ''which  Is  here- 
by surrendered,'*  referred  to  the  dalm  described 


In  the  context,  and  Indicated  that  as  to  that 
alone  the  rights  under  the  policy  were  surren- 
dered. 

2.  Where  Tlmlent  matter,  which  produces 
blood  poisoning,  i»  communicated  to  a  wound 
coincident  with  Its  infliction,  and  death  is  pro- 
duced thereby,  it  Is  a  death  within  a  policy 
which  provides  that  the  iosnrance  shall  not  ex- 
tend "to  any  case  except  where  the  injnry  Is 
the  proximate  and  sole  cause  of  the  dlsatallty 
or  death." 

3.  Where  an  accident  policy  requires  immedi- 
ate notice  to  be  given  to  tbe  company  of  an  in- 
jury, specifying  tbe  partlcalars  to  be  given,  and 
provides  that  ^'failure  to  give  such  immediate 
notice,  mailed  within  10  oaya  from  the  happen- 
ing of  such  accident,  shall  Invalidate  all  claims,'* 
and  the  company  retains  a  notice  of  accident 
received  within  the  proper  time,  and  does  not 
ask  tor  farther  particulars,  It  thereby  waives  a 
forfeiture  because  the  notice  does  not  contain 
all  the  [particulars  specified  in  such  condition. 

Appeal  from  supreme  court,  general  term. 
Fourth  department 

Action  by  Eliza  A.  Martin  against  the 
Manufacturers'  Accident  Indemnity  Com- 
pany on  an  accident  insurance  policy  Issued 
by  defendant  to  the  plalntifTs  husband. 
From  a  judgment  of  the  general  term  (24 
N.  Y.  Supp.  1147)  affirming  a  judgment  In 
favor  of  plaintlfl!,  defendant  appeals.  Af- 
firmed. 

The  action  Is  brought  by  the  widow  of 
William  A.  Martin  to  recover  a  death  claim 
under  a  policy  Issued  by  tbe  defendant  No- 
vember 0,  1888,  to  the  said  William.  Tho 
Insured  died  at  BInghamton  (his  place  of  res- 
idence) May  10,  1890.  His  death,  as  the  evi- 
dence tended  to  show,  and  as  the  jury  found* 
was  caused  by  a  slight  wound  on  the  second 
finger  of  the  right  band,  made  In  some  way, 
not  clearly  explained,  on  the  27th  day  of 
April,  1889,  whlcb  waa  Immediately  fol- 
lowed by  blood  poisoning,  of  which  he  died 
May  10, 1889,-13  days  after  the  injury.  The 
deceased  met  with  two  accidents;  one  April 
8,  1889,  and  another  (above  referred  to) 
April  27,  1889.  His  occupation  was  book- 
keeping. Tbe  first  accident  was  the  crushing 
of  the  thumb  of  his  left  hand  while  using  a 
hammer,  a  severe  and  painful  accident 
The  Insured  made  a  claim  under  the  policy 
for  the  Injury,  which  was  settled  April  13, 
1889,  as  hereinafter  stated.  The  second  In- 
jury, of  April  27th  (upon  which  tbe  death 
claim  is  based),  occurred,  as  the  evidence 
tends  to  show,  under  the  following  circum- 
stances: Before  breakfast  In  the  morning 
of  that  day,  Mr.  Martin  took  bis  umbrella 
(it  being  a  rainy  morning),  and  went  to  the 
grocery,  and  returned  to  his  home  In  about 
10  minutes.  When  he  came  back,  he  set 
down  his  umbrella,  and  showed  bis  wife 
where  be  had  punched  out  a  piece  of  the 
skin  and  fiesh  about  the  size  of  a  pea  from 
tbe  Inside  of  the  second  finger  of  tbe  right 
hand,  and  It  was  then  bleeding.  He  went 
to  the  office,  and  was  at  work  as  usual  all 
tbe  forenoon,  and  again  In  tbe  afternoon. 
When  he  returned  home  at  nlgbt  bis  finger 
pained  him,  and  was  swollen  and  Infiamed, 
After  tea,  he  went  to  the  doctor,  Tbe  swell* 
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log  and  inflainmatioD  continued,  extended 
from  the  finger  to  the  hand  and  arm,  and 
later  to  other  parte  of  hla  body.  Bed  streats 
and  spots,  as  well  as  pustules,  appeared  on 
the  Injured  finger  and  subsequently  on  the 
left  leg.  It  proved  to  be  a  violent  and  un- 
usual case  of  blood  poisoning,  of  which  he 
died  as  above  stated.  The  policy  In  ques- 
tion provided  for  two  claims  of  Indemnity: 
First,  for  an  accident  resulting  in  bodily  in- 
juries which,  "independently  of  all  other 
causes,  shall  immediately  and  wholly  disable 
and  prevent  the  insured  from  the  prosecu- 
tion of  any  and  every  kind  of  business  pe^- 
taiuing  to  his  occupation,"  in  which  case  a 
weekly  payment  Is  to  be  made  to  the  in- 
sured; and,  second,  by  reason  of  the  death 
of  the  insured,  "effected  through  external, 
violent,  and  accidental  means,  •  *  *  and 
such  injuries  alone  shall  have  occasioned 
death  within  ninety  days  of  the  hapi)ening 
thereof,"  In  which  caae  the  company  under- 
took to  pay  to  the  wife  of  the  insured,  if 
surviving,  and,  If  not  surviving,  to  his  legal 
representatives,  the  sum  of  five  thousand 
dollars  from  the  benefit  fund  of  the  com- 
pany, subject  to  certain  conditions,  not  ma- 
terial upon  this  appeal. 

There  were  several  defenses  urged  on  the 
trial:  (1)  That  the  policy  sued  upon  was  not 
in  force  at  the  time  of  the  second  Injury; 
(2)  that  virulent  matter  from  the  wound  on 
the  thumb  (which  was  not  healed  at  the  time 
of  the  second  Injury)  was  dropped  upon  the 
wound  subsequently  Inflicted  npon  the  finger 
of  the  right  hand,  and  caused  the  blood 
poisoning  which  caused  the  death,  and  that 
the  death  was  not,  therefore,  the  result  alone 
of  the  Injury  to  the  finger,  and  therefore  not 
a  death  within  the  policy;  (3)  the  defendant 
Insisted  that  conditions  as  to  serving  notice 
bad  not  been  complied  with. 

The  question  whether  the  blood  poisoning 
was  caused  by  matter  communicated  from 
the  wound  on  the  thumb,  or  was  Immedi- 
ately developed  from  the  wound  on  the  fin- 
ger by  Inoculation  or  otherwise  at  the  very 
time  of  that  Injury,  was  litigated  on  the 
trial,  and  medical  experts  were  called  by 
each  side  to  testify  on  the  subject.  The 
court  charged  the  Jury,  In  substance,  that  If 
the  blood  poisoning  was  caused  by  contact 
of  the  wound  on  the  finger  with  matter  com- 
municated from  the  thumb  after  the  Injury 
to  the  finger,  the  plalutlfF  could  not  recover. 
The  defendant,  to  sustain  the  defense  that 
the  policy  was  not  in  force  at  the  time  of 
the  second  Injury,  or  at  the  time  of  the  death 
of  the  Insured,  relied  upon  a  receipt  or  writ- 
lug  executed  by  the  Insured  April  13,  1889, 
given  on  settlement  of  the  claim  for  the  first 
Injury,  in  the  words  and  figures  following: 

"Voucher  No   Claim  No  

"Assured    Certificate  No.... 

"Received  from  the  Manufacturers'  Acci- 
dent Indemnity  Co.,  of  Geneva,  N.  T.,  the 
sum  of  twenty-five  dollars  (t'25),  being  In 
full  aatlsfactloD  and  final  settlement  of  any 


and  all  claim  I  now  have  or  may  have 
against  said  company  for  loss  resulting  from 
injuries  received  on  the  8  day  of  April,  A. 
D.  1889,  under  my  policy  Na  12,157,  which 
is  hereby  surrendered. 

"Dated  at  BInghamton,  In  the  state  of 
New  York,  this  13  day  of  April,  A.  D.  1889. 

"W.  A.  Martin,  Claimant 

"Now  28  Lewis  St.  BInghamton.  N.  Y. 
"Residence. 

"C.  L.  King,  Witness."  ' 

A  brief  reference  to  the  circumstances  un- 
der which  this  paper  was  executed  Is  neces- 
sary to  Its  proper  interpretation.  The  in- 
Jury  to  the  thumb  of  the  Insured  on  the  8tb 
of  April,  1889,  was  followed  the  next  day 
by  a  notice  by  the  insured  served  by  mall 
on  the  company  at  Geneva,  stating.  In  sub- 
stance, the  cause  and  nature  of  the  Injury, 
and  that  a  claim  was  made  on  account  there- 
of under  the  policy.  The  company  Instruct- 
ed Mr.  King,  their  general  agent  whose 
residence  was  at  the  same  place  aa  that  of 
Mr.  Martin,  to  go  to  BInghamton,  and  settle 
the  claim,  Investing  him  with  full  power  la 
the  premises.  The  general  agent  thereafter, 
on  the  13th  of  April,  In  company  with  the 
local  agent  called  at  the  store  where  the 
Insured  was  employed,  and  fonnd  him  dla- 
charging  his  ordinary  duties.  The  Injury  to 
the  thumb,  although  serious  and  painful, 
was  to  the  thumb  of  the  left  hand,  and  did 
not  prevent  the  Insured  using  his  right  hand 
In  dlschar^ng  his  duties  as  bookkeeper. 
Conversation  ensued  between  the  general 
agent  and  the  Insured.  The  general  agent 
Intimated  that  the  Insured  was  not  In  strict- 
ness entitled  to  anything  under  the  terms  of 
the  policy,  since  he  was  not  wholly  disabled, 
so  as  to  prevent  his  pursuing  his  usual  oc- 
cupation. The  Insured  expressed  his  dissatis- 
faction that  the  company  should  Interpose 
such  an  objection.  The  general  agent  re- 
plied, In  substance,  that  It  was  for  the  in- 
terest of  the  company  to  settle  such  claims, 
and  asked  him  what  he  would  take,  and 
added,  "Yon  are  a  neighbor  of  mine,  and  It 
Is  for  our  Interest  to  settle,  and  I  wUl  give 
you  ten  or  fifteen  dollars."  The  insured  re- 
jected the  offer,  and  the  general  agent  again 
asked  him  what  he  would  take  to  settle  the 
matter,  adding,  "I  am  here  with  authority 
to  settle  with  yon."  The  Insured  then  said, 
"I  win  take  one  week;  that  Is,  twenty-five 
dollars,"  and  the  agent  said,  "Yes;  to  end 
all  this  discussion,  I  will  pay  you."  The 
agent  then  took  from  his  pocket  a  printed 
form,  and  filled  in  the  sum  to  be  paid,  the 
date  of  the  injury,  the  number  of  the  policy, 
and  the  day  and  month  of  the  settlement 
and  handed  It  to  the  assured,  saying,  "Sign 
that,  and  I  .will  give  you  my  check."  The 
Insured  looked  at  the  paper,  and  said,  "What 
does  that  mean  about  surrendering  my 
policy?"  The  agent  replied  It  was  custom- 
ary to  send  that  to  the  company  with  the 
receipt  but  as  "it  Is  not  here,  I  do  not  con- 
sider it  Important."  Thereupon  the  Insnred 
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signed  the  paper,  and  gave  It  back  to  the 
agent,  who  paid  the  Insured  the  $25,  and 
subsequently  delivered  the  paper  to  the  de- 
fendant. The  agent,  as  he  testified,  con- 
sidered the  injury  a  trifling  one.  In  fact  the 
policy  was  not  surrendered.  At  the  time  of 
the  transaction  It  was  at  the  home  of  the 
Insured,  and  was  found  among  bis  raluable 
papers  at  his  death.  The  vice  president  of 
the  defendant  testified  that  when,  or  soon 
■after,  the  general  agent  delivered  this  paper 
to  the  company,  a  character  In  pencil  was 
placed  on  the  register  opposite  the  record 
of  the  policy,  which  Indicated  that  it  had 
been  surmndered.  The  words,  "Canceled 
April  15,  1880,"  were  on  the  register  at  the 
time  of  the  trial.  But  the  inference  from 
the  testimony  Is  that  these  words  were 
placed  there  after  the  death  of  the  Insured. 

The  facts  bearing  upon  the'defense  of  non- 
<!ompllance  with  the  conditions  of  the  policy 
as  to  service  of  notices  are  substantially  as 
follows:  The  policy  provides  that:  "In  the 
event  of  any  accident  or  Injury  for  which 
any  claim  may  be  made  under  the  certificate, 
immediate  notice  shall  be  given  In  writing, 
signed  by  the  member,  or  his  attending  phy- 
sifdan,  or.  In  case  of  death,  by  the  benefi- 
ciary, addressed  to  the  secretary  of  the  com- 
pany at  Geneva,  N.  T.,  stating  the  full 
particulars  as  to  when,  where,  and  how  It 
occurred,  and  the  occupation  of  the  member 
at  the  time  and  his  address;  and  failure  to 
give  such  immediate  notice,  mailed  within 
ten  days  from  the  happening  of  such  acci- 
dent, shall  invalidate  all  claim  under  this 
certificate."  On  May  2, 1889,  within  10  days 
after  the  second  accident,  Mr.  Martin,  being 
confined  to  his  bed,  directed  his  daughter 
to  write  and  send  a  notice  of  his  injury  to 
the  defendant.  She  prepared  and  malted  a 
notice  to  the  company  on  that  day,  signed  In 
the  name  of  her  father,  stating:  "Please  take 
notice  that  I  sustained  quite  a  serious  In- 
jury on  the  27th  ult.,  while  cleaning  my 
thumb,  which  you  are  aware  was  injured 
some  time  ago,  by  communicating  the  virus 
to  a  little  cnt  on  my  other  hand.  My  doctor 
hopes  I  will  come  out  all  right  ere  long,"— 
and  giving  the  number  of  his  policy.  The 
company  received  this  notice  in  due  course 
of  mail,  and  filed  it  with  the  papers  connect- 
ed with  the  policy,  but  did  not  return  It, 
or  communicate  In  any  way  with  the  Insured 
In  respect  to  it.  There  Is  evidence  to  show 
that  the  thumb  was  in  a  healthy  condition 
when  the  second  injury  occurred,  and  a  new 
nail  was  forming.  It  also  appears  that  the 
thumb  was  dressed  before  the  Insured  left 
his  house  to  go  to  the  grocery  on  the  morn- 
ing when  the  second  injury  occurred.  It  also 
appeared  that  the  insured,  when  he  Instruct- 
ed the  daughter  to  prepare  the  notice  of  the 
2d  of  May,  said  he  supposed  the  virus  from 
the  thumb  had  communicated  with  the 
wound  on  the  finger.  It  was  claimed  on  the 
trial  on  behalf  of  the  plainUfiP  that  It  might 
bave  come  from  some  deposit  on  the  um- 


brella he  was  using  when  the  second  wound 
was  Inflicted. 

All  assessments  had  been  paid  on  the  policy 
prior  to  either  injury,  so  as  to  keep  it  m 
life  to  June  9,  1889.  On  the  9tb  of  May, 
18S9,  the  company  mailed  to  the  Insured  a 
notice  of  assessment,  stating:  "Your  Insur- 
ance stands  on  onr  books  as  paid  to  Jane 
9th,  1889.  Your  next  bimonthly  premium  of 
$2.00  Is  now  due.  Time  of  payment  expires 
June  9th,  1SS9."  It  was  claimed  in  behalf 
of  the  defendant,  and  there  was  evidence 
tending  to  show,  that  this  notice  was  sent 
by  one  of  the  clerks  by  mistake,  and  In  vio- 
lation of  his  duty.  On  the  14th  of  May, 
1889,  notice  of  death  of  the  insured  was 
mailed  to  the  company,  jsigned  by  the  son  of 
the  {daintlff  In  his  name,  which  notice  gave 
the  number  of  the  policy,  the  day  of  the 
death,  and  stated  that  the  death  "was  the 
result  of  an  accident  a  short  time  ago  re- 
ceived," but  giving  no  further  particulars, 
and  the  notice  was  retained  by  the  defend- 
ant. This  notice  was  followed  a  few  days 
after  by  proofs  of  death  served  on  the  com- 
pany, which  proofs  the  company  returned, 
assigning  no  reason  so  far  as  appears. 

The  court  submitted  to  the  jury  three  ques- 
tions, In  substance:  (1)  Whether  the  blood 
poisoning  which  caused  the  death  of  Mr.  Mar- 
tin was  coincident  with  the  Infliction  of  the 
wound  on  the  finger,  and  a  part  of  the  acci- 
dent (2)  Whether  the  notice  of  the  Injury,  in 
case  the  Jury  found  there  was  a  mistake  in  the 
statement  as  to  the  cause  of  the  blood  poison- 
ing, was  given  in  good  faith,  and  without  In- 
tent to  mislead  the  company.  (3)  Whether 
the  failure  in  the  notice  of  death  to  comply 
with  the  strict  requirements  of  the  policy  as 
to  particulars,  etc.,  was  waived  by  the  com- 
pany. The  defendant  asked  the  court  to  charge 
as  matter  of  law  that  the  policy  was  not  In 
force  at  the  time  of  the  death,  and  that  the 
effect  of  the  transaction  of  May  13, 18S9,  vnia 
to  surrendn  and  cancel  it  This  request  was 
refused,  and  enoptlon  was  duly  taken.  Other 
exceptions  appear  In  the  record. 

Alex  Cummlng,  for  appellant  D.  E.  Car- 
ver, for  reaxmndent 

ANDREWS,  C.  J.  (after  stating  the  facts). 
The  most  serious  question  In  this  case  arises 
on  the  construction  of  the  writing  signed  by 
the  assured  on  the  13th  day  of  April,  1889.  If 
It  was  merely  a  receipt,  It  was  open  to  expla- 
nation or  contradiction,  because  a  receipt  Is 
an  admission  merely,  and  not  a  contract. 
Ryan  v.  Ward,  48  N.  Y.  204,  But  a  receipt 
may  embody  a  contract  also,  and  when  the 
written  Instrument  has  this  donble  character 
It  Is,  BO  far  as  pertains  to  the  contract,  subject 
to  the  same  rules  of  construction,  and  can  be 
Impeached  in  the  same  manner  only,  as  other 
agreements  in  writing.  Among  the  principles 
which  apply  In  such"  cases  Is  the  familiar  one 
that,  In  the  absence  of  fraud  or  mistake,  or 
want  or  failure  of  conslderatioii,  oral  evi- 
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deDce  is  Inadralsslble  to  add  to,  contradict  or 
vary  the  written  terms  or  the  legal  Import  of 
a  written  contract.  The  defendant  Insists 
that  the  writing  of  April  13, 1889,  was  both  a 
receipt  and  a  contract;  a  receipt  so  far  as  it 
acknowledged  the  payment  of  $25  In  sat- 
isfaction of  the  claim  for  the  injury  sustain- 
ed by  the  assured  on  the  8th  day  of  April, 
and  a  contract  whereby  he  surrendered  and 
gave  up  his  Insurance,  and  wholly  terminated 
his  relation  as  a  meml>er  or  policy  holder  In 
the  company.  If  this  Is  the  necessary  con- 
struction of  the  writing,  it  would  be  difficult 
to  resist  the  conclusion  that  when  the  sec- 
ond Injury,  of  April  27th,  occurred,  the  policy 
was  not  In  force.  But  the  rule  which'  forbids 
the  Introduction  of  oral  evidence  to  contradict 
a  written  agreement  Is  to  be  administered  in 
harmony  with  another  rule  of  no  less  Im- 
portance; that  where  the  alleged  written 
agreement  Is  ambiguous,  or  fairly,  capable  of 
two  constructions,  the  circumstances  which 
led  to  and  attended  Its  execution,  the  situation 
of  the  parties,  and  the  subject-matter  may  be 
shown,  and  considered  in  aid  of  Its  Interpreta- 
tion. It  Is  the  contention  of  the  defendant 
that  the  insured  surrendered  the  policy,  there- 
by meaning  the  entire  contract  of  insurance, 
on  the  13th  of  April,  and  that  this  Is  conclu- 
sively indicated  by  the  words  In  the  receipt, 
following  the  number  of  the  policy,  namely, 
"which  Is  hereby  surrendered."  If  this  is  the 
necessary  construction  of  the  words,  they 
state  a  fact  which  undeniably  was  not  true. 
The  policy  was  not  surrendered  at  that  or  any 
subsequent  time,  but  remained  In  the  posses- 
sion of  the  assured  until  his  death.  The 
words,  "which  is  hereby  surrendered,"  if  giv- 
en the  broad  meaning  attached  to  them  by  the 
defendant,  Import  a  present  physical  surren- 
der of  the  policy  Itself,  and  this  was  not  done. 
If  that  had  been  Intended,  the  transaction  was 
left  Incomplete.  But,  taking  those  .words  in 
connection  with  the  context,  we  think  the  fair 
and  reasonaMe  meaning  of  the  writing  was 
that  the  policy  was  surrendered  as  to  the 
claim,  which  was  the  subject  of  the  settle- 
ment, so  that  in  respect  to  the  Injury  of  April 
8th  there  should  be  no  further  claim  against 
the  defendant.  It  protected  the  company 
against  further  liability  for  that  Injury,  what- 
ever might  happen,  or  however  much  the  then 
existing  symptoms  might  thereafter  be  ag- 
gravated. This  construction,  moreover,  is  the 
only  one  consistent  with  the  justice  of  the 
trausactlon.  The  only  thing  the  parties  had  In 
view  was  the  settlement  of  the  claim  for  the 
Injury  of  April  8th.  The  terms  of  the  settle- 
ment were  agreed  upon,  and  nothing  had 
been  said  about  a  surrender  of  the.  policy. 
There  was  no  reason  why  the  assured  should 
be  required  to  give  up  the  contract  of  Insur- 
ance. The  assessments  had  been  paid,  which 
kept  the  policy  in  force  until  June  9th.  It 
meanwhile  another  Injury  should  happen,  be 
would  be  protected.  Nor  was  there  any  ap- 
parent reason  why  the  company  should  de- 
sire to  terminate  the  insurance.  The  risk,  so 


far  as  appears,  was  a  good  one.  Its  only  in- 
terest was  to  make  a  final  and  complete  set- 
tlement of  the  claim  for  the  Injury  of  April  8th. 
It  probably  could  have  successfully  resisted 
the  claim  as  It  then  stood,  under  the  strict  lan- 
^age  of  the  policy,  but  the  agent  stated.  In 
substance,  that  It  was  for  the  interest  of  the 
company  to  be  liberal  In  the  adjustment  of 
claims,  and  this  was  a  reasonable  motive  for 
Its  action  In  conceding  Its  liability.  The  re- 
ceipt, as  the  evidence  tends  to  show,  was  in- 
tended as  a  mere  record  of  the  verbal  agree- 
ment, and  of  the  payment  made  by  the  com- 
pany. After  the  oral  agreement  bad  been 
consununated,  the  agent  produced  a  printed 
form,  filled  In  the  necessary  descriptive  par- 
ticulars, and  presented  It  to  the  assured  for 
signature,  and  the  assured  sl^ed  it  after  the 
agent  explained  to  him  that  the  surrender  of 
the  policy  was  mot  important  It  may  be  well, 
in  conclusion,  upon  this  point  to  repeat  the 
language  of  the  receipt:  "Received  from  the 
Manufacturers*  Accident  Indemnity  Co.,  of 
Geneva,  N.  T.,  the  sum  of  twenty-flve  dollars 
<$25),  being  In  full  satisfaction  and  final  set- 
tlement of  any  and  all  claim  I  now  have  or 
may  have  against  said  company  for  loss  re- 
sulting from  injuries  received  on  the  8th  day 
of  April,  A.  D.  1889.  under  my  policy,  No. 
12,157,  which  Is  hereby  srarendered,"  The 
words,  "which  is  hereby  surrendered,"  we 
hold  may  and  ought  to  be  construed  as  refer- 
ring to  Uie  claim  described  in  the  context,  and 
to  indicate  that  as  to  that,  and  that  alone,  the 
rights  of  the  assnred  under  the  policy  were 
surrendered.  The  rule  applied  to  the  construc- 
tion of  a  release,  that  general  words  follow- 
ing words  of  special  rdease  may  be  restrain- 
ed to  the  matter  specially  recited,  confirms  the 
construction  we  have  given  to  the  wriUng  In 
question. 

We  think  the  court  did  not  err  to  the  preju- 
dice of  the  defendant  In  charging  that.  If  the 
jury  should  find  that  the  virulent  matter  which 
produced  the  blood  polsonhig  was  cMumonl- 
cated  to  the  wound  coincident  with  Its  in- 
filctlon,  and  the  death  was  produced  by  the 
blood  poisoning,  It  was  a  death  within  the 
policy.  The  policy  provides  that  the  Insur- 
ance shall  not  extend  "to  any  case  except 
where  the  Injury  Is  the  proximate  and  sole 
cause  of  the  disability  or  death."  There  was 
evidence  upon  which  the  jury  could  find  the 
facts  submitted.  There  was  medical  testi- 
mony to  the  effect  that  the  virus  was  prob- 
ably on  the  umbrella,  or  whatever  Instrument 
It  was  which  Infilcted  the  wound;  and  the 
condition  of  the  thumb  and  the  l>andaging  af- 
forded an  inference  that  that  was  not  a  source 
of  the  virulent  infection.  All  the  evidence  ut>- 
on  this  point  was  submitted  to  the  jury,  in- 
cluding the  statement  of  the  assured  in  the 
notice  of  Injury;  and,  the  jury  having  found 
the  fact  in  favor  of  the  plaintiff,  the  finding 
cannot  now  be  disturbed.  Upon  the  fact  as 
found,  the  Inoculation  of  the  wound  at  the 
very  time  of  its  infliction  was  a  port  of  the  In- 
Jury,  and  the  Immediate  cause  of  the  death. 
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Without  the  wound,  there  would  hare  been 
no  Inoculation,  and  so,  also,  without  the  In- 
ocolatlon,  the  wound  would  not,  probably, 
hare  been  fatal.  But  It  is  impossible  to  sep- 
arate the  two  In  the  practical  construction  of 
this  condition  in  question.  Both  were  con- 
trlbutboff  and  co-existiog  causes  of  the  death, 
set  In  motion  and  operating  together  from  the 
same  moment  of  time.  See  Fltton  t.  Inaur^ 
anee  Co.,  17  G.  B.  (N.  S.)  122;  Smith  t.  Insur- 
ance Co.,  L.  R.  6  Bsch.  SQZ. 

Nor  do  we  think  there  was  error  la  the  ml- 
iDg  as  to  the  condition  requiring  immediate 
notice  to  be  given  to  the  company  of  an  ac- 
cident or  Injury.  The  notice  given  of  the  sec- 
ond injury,  on  the  2d  of  May,  was  concededly 
In  time,  bnt  it  did  not  contain  all  the  particu- 
lars specifled  in  the  condition.  The  com- 
pany retained  the  notice,  and  did  not  call  for 
further  particulars.  The  policy,  after  pre- 
scribing that  immediate  notice  of  an  Injury 
should  be  given,  and  specifying  the  particu- 
lars to  be  given,  proceeds:  "And  ffUIure  to 
give  such  immediate  notice,  mailed  within  ten 
days  from  the  happening  of  such  accident, 
shall  invalidate  all  claims  under  the  certifi- 
cate." Where  a  forfeiture  is  claimed  for  a 
nonobserrance  of  a  condition  in  a  policy  of 
Insurance,  requiring  some  notice  to  be  given, 
after  a  loss  or  liability  has  been  Incurred,  a 
clear  case  must  be  made,  and  In  case  of  doubt 
the  condition  Is  most  strongly  construed 
against  the  Insurer.  Looking  at  the  clause 
under  which  the  forfeiture  Is  claimed  in  this 
case,  it  is  evident  that  it  was  primarily  in- 
tended to  protect  the  company  against  de- 
layed claims  for  Indemnity,  of  wtilch  prompt 
notice  had  not  been  given.  It  is  upon  a  fail- 
ure to  give  such  'immediate  notice,  mailed 
within  ten  days,'*  that  the  forfeiture  was  to 
accrue.  It  would  be  a  very  harsh  and  unrea- 
sonable construction  to  apply  this  clause  to 
every  imi>erfectlon  In  a  notice,  which,  al- 
though promptly  given,  omitted  to  state  some 
particular  embraced  among  those  enumerated 
In  the'  prior  clause.  We  think  the  forfeiture 
clause  did  not  apply  to  a  case  of  such  omis- 
sion. The  company  could  have  demanded  fur- 
ther particulars,  but,  having  omitted  to  do  so. 
It  waived  any  objection  to  the  form  or  con- 
tents of  the  notice.  The  same  view  la  ap- 
plicable to  the  death  notice.  It  was  promptly 
given,  and  was  retained  without  objection. 

We  have  examined  the  other  questions  ar- 
gued upon  the  brief  of  tbe  appellant,  but  find 
nothing  in  them  which  would  Justify  a  rever- 
sal of  the  Judgment.  The  Judgment  should  be 
affirmed.  All  concur,  except  MARTIN^ 
not  tittlng.  Judgment  affirmed. 


(Ul  N.  Y.  88) 

MANCHESTER  et  al.  t,  GUARDIAN 
ASSUB.  CO. 
(Conrt  of  Appeals  ot  New  Xork.    Dec.  1, 1896.) 

ISSUIUNCB— CklNDlTIONS— WaIVBB— AOEKTS. 

1.  An  insurance  company  is  estopped  to  claim 
a  Aofeitnie  of  a  policy  because  consent  to  a 


transfer  of  title  to  the  insured  property;  was  not 
indorsed  on  the  policy,  as  requured  by  its  terms, 
where  its  general  agent,  having  authority  to 
make  such  indorsement,  promiBed  to  go  to  a 
third  person,  who  held  the  policy  as  collateral, 
and  make  the  indoraemeut  30  N.  Y.  Supp.  49, 
revened, 

2.  A  general  agent,  having  unrestricted  au- 
thority to  indorse  on  policies  the  consent  of  in- 
surer to  a  transfer  of  title  to  the  Insured  prop- 
CTty,  may  make  a  preliminary  contract  for  such 
an  Indorsement. 

8.  On  breach  of  a  contract  by  insurer  to  In- 
dorse on  a  policy  its  consent  to  a  transfer  of 
title  to  tbe  msured  property.  It  is  liable  in  case 
of  loss  for  the  amount  of  the  polity. 

Appeal  from  supreme  conr^  general  term. 
Third  department. 

Action  by  George  N.  Manchester  and  anoth- 
er against  the  Ouaixllan  Assurance  Company. 
From  a  Judgment  (30  N.  Y.  aupp.  49)  affljm- 
a  Judgment  diamlsslng  the  complaint,  pliUn* 
tiffs  appeaL  Revene(L 

Charles  E.  l^atterson.  for  appellants.  A.  H. 
Sawyer,  tor  respondent. 

MARTIN,  J.  Prior  to  and  upon  the  8th 
day  of  January,  1889,  Ebenezer  S.  Strait 
owned  certain  premises  situated  In  the  coun- 
ty of  Rensselaer.  On  that  day  he  procured 
from  tbe  defendant,  through  Its  general  agents 
at  Troy,  a  policy  of  insurance  upon  the  build- 
ings on  the  premises  Insuring  him  ag^nst  loss 
or  damage  by  fire  to  the  extent  of  $2,000.  Xt 
was  a  New  York  standard  fire  Insurance  pol- 
icy. At  that  time  there  were  several  mort- 
gages upon  the  property  held  by  the  Troy  Sav- 
ings Bank,  amounting  to  flS,000,  and  this 
policy,  with  others,  was  held  by  the  bank  as 
collateral,  and  it  was  in  its  possession.  On 
Aijgust  1,  1890,  Strait  conveyed  the  property 
insured  to  Emily  J.  Manchester,  who  took  im- 
mediate poeseffilon.  The  insurance  by  the  de- 
fendant was  also  transferred  to  her.  Shortly 
after  these  transfers.  Strait,  as  her  agent,  no- 
tified the  general  agents  of  the  defendant 
thereof,  and  requested  them  to  go  to  the  bank 
where  the  policy  was,  and  make  the  neces- 
sary indorsement  upon  it,  which  they  agreed 
to  do.  This  agreement,  however,  they  failed 
to  perform.  In  the  following  September,  a 
fire  occurred,  by  which  the  property  was  de- 
stroyed. The  plaintiff  George  N.  Manchester 
subsequently  procured  assignments  of  the 
outstanding  mortgages  to  himself,  and  thus 
acquired  the  same  rights  as  were  i>ossessed 
by  the  bank.  Proofs  of  loss  were  duly  fur- 
nished to  the  defendant  It  Is  conceded  that, 
if  the  plaintiffs  are  entitled  to  recover,  they 
are  entitled  to  tbe  sum  of  $2,115.14.  On  the 
trial,  the  plaintiffs  were  nonsuited,  presum- 
ably upon  tbe  grounds  tliat  there  was  a  change 
of  title  to  the  property  without  any  written 
Indorsement  upon  the  policy  consenting  there- 
to, and  that  the  agents  had  no  power  to  waiv« 
any  of  Its  provisions. 

The  most  important  and  practically  the  only 
question  In  this  case  Is  whether,  upon  those 
facts,  the  plaintiffs  were  entitled  to  recover. 
The  defendant,  through  its  general  agents, 
had  notice  of  tlie  change  of  ownership,  and 
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agreed  to  Indorse  upon  the  policy  the  defend- 
ant's consent  to  the  ti-ansfer  from  Strait  to 
Mrs.  Manchester.  The  policy  was  within  the 
defendant's  reach  for  that  purpose.  This 
agreement  It  failed  to  perform.  The  plaintiffs 
now  seek  to  recover  as  damages  for  a  breach 
of  that  agreement  the  loss  they  have  sustain- 
ed. The  defendant  endeavors  to  relieve  Itself 
from  liability  because  no  consent  was  actually 
Indorsed  upon  the  policy.  In  other  words,  It 
undertakes  to  defeat  the  plalntlfEs'  action  up- 
on the  ground  of  the  nonperformance  of  an 
act  which  it  expressly  agreed  itself  to  per- 
form. We  think  this  case  falls  within  the 
principle  of  Ellis  v.  Insurance  Co.,  50  N.  Y. 
402;  Angell  r.  Insurance  Co.,  59  N.  T.  171; 
Ruggles  T.  Insurance  Co.,  114  N.  X.  415,  21 
N.  E.  1000;  and  other  kindred  cases.  In 
those  cases  'this  court  held  that  an  agent  of  a 
fire  insurance  company,  who  was  authorized 
to  negotiate  contracts  of  Insurance,  and  to 
fill  up  and  deliver  policies  executed  In  blank 
left  with  him  for  that  purpose,  had  authority 
to  make  a  parol  preliminary  contract  to  Issue 
a  policy,  and  that  the  recovery  of  the  amount 
agreed  to  be  Insured  was  the  proper  measure 
of  damages  for  the  breach  of  such  a  contract 
As  the  defendant's  agents  had  unrestricted  au- 
thority to  make  the  Indorsement  necessary  to 
continue  the  policy  in  force.  It  would  seem 
that  they  also  had  authority  to  make  a  prelimi- 
nary contract  therefor.  Such  a  contract  was 
made,  and  was  based  up<m  a  sufficient  consid- 
eration. Under  the  doctrine  of  the  cases  cited. 
It  Is  obvious  that  the  plaintiffs  were  entitled 
to  recover  for  a  breach  of  the  contract  made 
with  the  defendant  for  a  continuance  of  its 
policy,  and  to  recover  as  damages  the  amount 
of  such  Insurance.  Moreover,  It  Is  quite  prob- 
able that  the  plaintiffs  were  prevented  from 
procuring  other  insurance  by  reason  of  their 
reliance  upon  the  agreement  of  the  defendant 
to  make  the  proper  indorsement  upon  the  pol- 
icy necessary  to  continue  It  in  force.  It 
would  be  the  natural  result  of  the  defendant's 
act,  and,  consequently,  the  case  falls  within 
the  principle  upon  which  the  doctrine  of  equi- 
table estoppel  is  founded,  and  the  defendant 
should  be  precluded  from  claiming  a  forfel- 
tnre  of  the  policy  on  the  ground  of  the  ab- 
sence of  such  an  Indorsement,  or  from  insist- 
ing that  there  was  a  want  of  consideration. 
Pratt  V.  Insurance  Co.,  55  N.  T.  505;  Whlted 
V.  Insurance  Co.,  76  N.  Y.  415;  Buchanan  v. 
Insurance  Co.,  61  N.  Y.  26;  Benninghoft  v. 
Insurance  Co.,  93  N.  Y.  495. 

The  learned  general  term  based  its  decision 
principally  upon  the  case  of  Baumgartel  v. 
Insurance  Co.,  130  N.  Y.  547,  552,  32  N.  B. 
tfdO,  992.  We  think  that  case  Is  clearly  dis- 
tinguishable from  the  case  at  bar.  There  the 
question  arose  over  the  provision  that,  unless 
otherwise  provided  by  agreement  indorsed  up- 
on the  policy,  It  should  be  void  In  case  of  oth- 
er insurance.  After  the  policy  was  Issued, 
the  plaintiff  procured  other  Insurance,  and 
afterwards  saw  the  defendant's  agent  upon 
the  street,  talking  with  another  man,  when  he 


walked  up  to  him,  and  said  that  he  had  other 
Insurance  for  1(1,000.  to  which  the  agent  re- 
plied: "All  right;  I  wIU  attend  to  It."  Up- 
on those  facts,  It  was  held  that  such  a  notice 
did  not  satisfy  the  requirements  of  the  pc^cy, 
or  estop  the  defendant  from  insisting  upon  Its 
forfeiture.  In  discussing  the  question  In  that 
case,  it  was,  however,  said:  "At  most,  the 
language  of  the  agent  amounted  to  nothing 
more  than  his  personal  promise  to  do  some- 
thing In  the  future,  and  neither  he  nor  the 
company  could  be  held  to  be  In  default,  with 
respect  to  such  promise,  until  the  plaintiff  had 
presented  the  policy  to  him,  and  requested 
him  to  make  the  Indorsement  In  case  of  a 
refusal  then  to  do  what  he  had  promised  to 
do.  It  may  be  that  the  plaintlfTs  reliance  upon 
the  promise,  and  any  changed  condition  of  the 
parties  with  respect  to  the  new  Insurance,  In 
consequence,  would  be  sufficient  to  Induce  a 
court  of  equity  to  compel  performance."  In 
this  case  there  was  an  e:qiress  promise  to 
make  the  Indorsement  required,  and  there  was 
nothing  to  be  done  by  the  plaintiffs  before  the 
defendant  was  to  act  The  policy  was  In  the 
hands  of  a  third  person,  and  not  under  the 
platotifls'  control.  With  a  full  knowledge  of 
that  fact  the  defendant  promised  to  go  where 
the  policy  was  kept  uid  make  the  required 
indorsement  Therefore  this  case  Is  clearly 
within  the  exceptions  suggested  la  the  ophiion 
1u  the  Baumgartel  Cose.  We  find  nothing  in 
that  case  which  Is  in  conffict  with  the  conclu- 
sion we  hare  reached  In  this.  The  Judgment 
of  the  general  and  trial  terms  should  be  re- 
versed; and  a  new  trial  granted,  with  costs 
to  abide  the  event  All  concur.  Judgment 
reversed. 


QSL  N.  T.  IBS) 

TALBOT  V.  NEW  YORK  &  H.  R.  Co.  et  aL 

{Court  of  Appeals  of  New  York.    Dec.  1, 1896.) 

Injumotion— MxiRTAisiNO  Stbsbt  Bhidor— Emi- 
KENT  Domain— CoHPSNSATioN. 

1,  An  Injunction  to  restrain  a  defendant  rail- 
way company  from  maintaining  a  street  bridge 
over  its  tracks,  and  to  compel  the  removal  of 
the  same,  will  not  lie  at  the  instance  of  a  prop- 
erty owner  on  the  street  where  the  bridge  was 
constructed  by  defendant  as  agent  of  a  board  of 
engineers,  anthorized  by  Laws  1872,  c.  702,  to 
superintend  the  construction  of  the  same,  and 
the  city,  after  its  construction,  assumed  entire 
control  over  it    29  N.  Y.  Supp.  187,  affirmed. 

2.  Baising  the  grade  of  a  street  by  building 
approaches  for  a  street  bridge  to  abolish  grade 
railway  crossings  is  not  a  taking  of  the  proper^ 
t7  of  abutting  property  owners,  so  as  to  entitle 
them  to  damages. 

Appeal  fn»n  ntpreme  court  general  term, 
First  department 

Action  by  Emily  TiUbot  against  the  New 
Yorlc  &  Harlem  Railroad  Company  and  an- 
other. From  a  Judgment  &&  N.  Y.  Supp.  1ST) 
affirming  a'Jud^n^t  dlsmlssfaig  the  canplaliit 
on  the  merits,  plaintiff  appeals.  Affirmed. 

Henry  A.  Foster  and  Augustus  S.  Hatch- 
ins,  for  appellant  Hamilton  Harris,  for  re- 
spoadenta. 
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BARTLETT,  J.  This  action  Is  brought  to 
enjoin  the  defendant  corporations  from  main- 
taining or  using  the  bridge  over  Fourth  ave- 
nue on  which  Forty-Eighth  street  crosses  as 
a  public  highway,  and  a  certain  protection 
wall  adjacent  to  plalntllTs  house  In  the  same 
street;  also  to  compel  the  removat  of  the 
bridge  and  wall.  In  1860  the  plaintiff  pur- 
chased a  lot  250  feet  west  from  Fourth  ave- 
nue, on  the  north  side  of  Forty-Eighth  street, 
and  erected  thereon  a  brown  stone  front 
house.  Shortly  after  the  erection  of  this 
house,  the  New  York  &  Harlem  Railroad 
Oompany  acquired  title  to  all  the  land  on  the 
north  side  of  Forty-Eighth  street,  lying  be- 
tween plaintiff's  premises  and  Fourth  ave- 
nue; also  a  large  amount  of  land  on  the 
south  side  of  the  street,  opposite  the  lot  of 
plaintiff.  On  the  1st  ot  April,  1873,  the  New 
York  &  Harlem  Railroad  Oompany  leased 
to  the  New  York  Central  &  Hudson  River 
Railroad  Company  its  railroad,  extending 
from  Forty-Second  street,  along  Fourth  ave- 
nue, to  the  Harlem  river.  In  1872  the  leg- 
islature passed  an  act  (chapter  702)  entitled 
"An  act  to  improve  and  regulate  the  use  of 
the  Fourth  avenue  In  the  city  of  New  York," 
for  the  purpose,  among  others,  of  rendering 
the  same  safe  and  convenient  for  persons 
crossing  the  same.  The  act  provided  that 
the  New  York  &  Harlem  Railroad  Oompa- 
ny should  construct  at  Forty-Eighth  street 
a  tunnel  under  the  Fourth  avenue  for  side- 
walks and  carriage  ways,  or  a  bridge  over 
the  same  for  a  like  purpose,  and  that  the 
ttinnel  or  bridge  should  be  at  leaat  34  feet 
wide.  The  act  had  for  its  general  object 
the  al>olItlon  of  grade  crossings  to  conserve 
the  public  safety,  as  It  was  contemplated  to 
run  trains  from  the  Grand  Central  Station, 
at  Forty-Second  street,  to  the  Harlem  river, 
at  a  high  rate  of  speed.  It  was  a  work  of 
public  necessity,  and  involved  a  large  ex- 
pen^ture,  which  was  shared  equally  by  the 
city  of  New  York  and  the  defendants.  The 
act  appointed  a  board  of  engineers  to  exe- 
cute, direct,  and  superintend  the  construc- 
tion of  the  Improvements,  to  be  called  "The 
Board  of  Engineers  of  the  Fourth  Avenue 
Improvement."  This  board  was  made  up  of 
five  members,  one  of  whom  was  the  chief 
engineer  of  the  board  of  public  works  of  the 
city  of  New  York  for  the  time  being,  and 
another  was  the  engineer  of  the  New  York 
&  Harlem  Railroad  Oompany,  and  was  au- 
thorized and  directed  to  take  entire  charge 
and  control  of  the  work,  and  to  prepare 
plans  and  specifications  and  an  estimate  of 
the  expense,  and  file  them  In  the  ofSce  of 
the  comptroller  of  the  city  of  New  York. 
They  were  also  required  to  take  an  oath  of 
office  before  a  Judge  of  a  court  of  record,  and 
file  It  with  the  comptroller.  All  these  pro- 
visions were  duly  observed,  and  on  the  30th 
of  June,  1872,  it  waa  resolved  by  the  board 
to  authorize  the  construction  of  an  iron 
bridge  over  the  railroad  tracks  at  Forty- 
XJlghtb  street  On  the  25tb  of  July,  1872,  the 


board  awarded  a  contract  for  this  worit  to 
the  Watson  Manufacturing  Company,  In  ac- 
cordance with  plans,  etc.,  duly  filed,  and 
directed  the  New  York  &  Harlem  Railroad 
Company  to  execute  the  contract  with  that 
company.  This  was  done.  The  bridge  was 
constructed,  and  Is  the  one  complained  of 
by  the  plaintiff.  The  bridge  has  approaches 
on  its  westerly  side  commencing  opposite 
to  the  eastern  Iwundary  of  plaintiff's  prem- 
ises, and  ascending  upon  the  lines  prepared' 
by  the  board  of  engineers  until  they  meet 
the  iron  structure  spanning  the  avenue.  The 
bridge  Is  34  feet  wide,  as  the  act  requires, 
and  is  placed  on  the  south  side  of  the  street, 
the  latter  being  about  60  feet  In  width,  thus 
leaving  the  north  sidewalk  and  a  strip  of 
the  surface  roadway  unoccupied  by  the  new 
structure.  In  order  to  close  this  side  of  the 
street,  and  prevent  those  traveling  upon  For- 
ty-Eighth street  from  Injury  in  attempting 
to  cross  the  railroad  tracks  at  grade,  and  as 
a  part  of  the  official  plan  as  filed,  a  wall  of 
brick  was  constructed  8  feet  3  Inches  high 
and  about  31  feet  long,  beginning  ait  the 
southeasterly  corner  of  plalntlfTs  house,  and 
extending  over  the  discontinued  portions  of 
the  sidewalk  and  roadway  to  the  comer  of 
the  bridge  structure.  The  trial  court  found 
that  the  bridge  had  been  used  since  its  con- 
struction as  a  public  highway  both  for  car- 
riages and  foot  passengers,  and  that  Its  ap- 
proaches have  been  kept  paved  and  In  order, 
and  the  bridge  lighted,  ever  since,  by  the  cor- 
poration of  New  York.  It  is  further  found 
that  the  corporation  defendants  have  not 
had  the  custody  of  or  maintained  the  bridge 
or  the  wall  or  used  the  bridge;  that  they 
have  In  several  Instances  replaced  bolts  to 
prevent  danger  to  passing  trains,  and  re- 
painted the  Iron  work,  which  had  been  dis- 
figured by  the  smoke  of  the  engines.  It  Is 
also  found  that  the  board  of  engineers  were 
able  and  sldllful  men,  and  that  the  work  was 
examined  by  them  after  completion,  and 
accepted  as  duly  performed  under  the  pro- 
visions of  the, act  of  1872.  It  waa  undw  this 
condition  of  affairs,  and  nearly  20  years  aft- 
er this  work  was  begun,  that  the  plaintiff 
Instituted  this  suit,  alleging  she  had  suffer- 
ed great  damage  by  reason  of  the  bridge 
and  wall.  The  trial  court  found  that  the  ef- 
fect of  the  wall  was  to  prevent,  to  a  certain 
extent,  access  of  a  carriage  to  the  front 
steps  of  plaintiff's  house,  and  that  In  the 
early  moniing  It  cast  a  slight  shadow  Into 
the  front  basement  room,  but  later  in  the 
day  the  reflection  from  the  wall  Increased 
the  light  It  was  also  found  that  the  bridge 
Itself  did  not  Injuriously  affect  the  light,  atr, 
or  access  to  plalntlfTs  house;  that  the  dam- 
age caused  by  the  wall  was  Inconsiderable; 
and  that  it  could  not  be  determined  from  the 
evidence  given  how  much  In  money  that 
damage  had  been,  or  how  much  resulted 
from  the  lawful  occupation  of  Its  own  land 
by  the  railroad  company  adjoining  and  oppo- 
site to  the  plalntlfTB  premises,  and  not  fwm- 
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Ing  a  part  of  Forty-Eighth  street.  It  la  not 
necessary,  however,  to  determine  whether  the 
court  below  properly  disposed  of  the  ques- 
tion of  damages  upon  the  evidence,  as  we 
are  of  opinion  that  the  law,  as  applied  to 
the  admitted  facts,  imposes  no  Uabllltr  on 
the  defendants. 

We  have  In  this  case  a  change  of  grade  of 
one  of  the  public  streets  of  the  city  of  New 
York,  the  fee  of  which  was  In  the  city,  by 
command  of  the  legislature,  under  the  super- 
vision of  a  board  of  engineers  of  Its  own  crea- 
tion. The  defendant  company  acted  as  the 
agent  of  the  board,  and  conducted  the  work 
according  to  Its  plans,  and  under  Its  supervi- 
sion and  control.  On  the  completion  of  the 
work  and  its  acceptance  by  the  board.  It  has 
been  maintained  and  used  by  the  city  of  New 
York  ever  since  as  a  part  of  Its  highway  sys- 
tem. These  facts  show  that,  even  if  the  plain- 
tiff has  suffered  damage,  and  can  compel  re- 
moval of  the  wall  and  bridge,  the  defendants 
are  not  liable  in  damages;  nor  would  a  de- 
cree of  removal  against  them  be  of  any  force 
or  effect,  as  they  are  not  in  possession  of  the 
bridge,  or  maintaining  or  using  the  same.  We 
think,  however,  that  the  facts  show  no  lia- 
bility on  the  part  of  any  one.  While  it  is  a 
general  rule  that  abutting  owners  upon  city 
streets,  although  not  vested  with  the  fee,  are 
entitled  to  the  use  of  the  street  for  access  and 
other  purposes,  of  which  they  cannot  be  de- 
prived without  compensation,  yet  this  right  Is 
subject  to  Important  eiceptloM.  In  the  case 
of  Reining  r.  Railroad  Co.,  128  N.  Y.,  at  page 
165,  28  N.  B.  &12,  Chief  Judge  Andrews, 
In  a  discussion  of  these  exceptions  as  applied  to 
a  very  different  state  of  facts,  said:  "Thecases 
of  change  of  grade  furnish  apposite  Illustra- 
tions. They  proceed  on  the  ground  that  Individ- 
ual Interests  In  streets  are  subordinate  to  pub- 
lic Interests,  and  that  a  lot  owner,  although  he 
may  have  built  upon  and  improved  his  prop- 
erty with  a  view  to  the  existing  and  establish- 
ed grade  of  the  street,  and  relying  upon  its  con- 
tinuance, has  no  legal  redress  for  any  injury 
to  his  property,  however  serious,  caused  by  a 
change  of  grade,  provided  only  that  the  change 
was  made  under  lawful  authority.  This,  It  la 
held.  Is  not  a  taking  of  the  abutting  owners' 
property,  and  the  Injury  requires  no  compen- 
sation." In  the  case  at  bar  there  is  no  closing 
of'  the  street,  nor  is  the  plaintiff  excluded 
therefrom,  w^fthln  the  principle  of  the  Story 
Case,  90  N.  Y.  122.  The  abolition  of  the  grade 
crossing  was  required  for  the  public  safety, 
and  the  wall  shutting  ont  the  traveler  from 
the  north  sidewalk  and  strip  of  roadway  lead- 
ing down  to  the  riUlroad  tracks  was  a  neces- 
sary part  of  the  work  ordered  by  the  legisla- 
ture. This  wall  stands  upon  the  property  of 
the  defendants  and  the  city.  The  proposition 
that  In  this  case  there  Is  no  taking  of  private 
property  for  public  use  under  the  provisions 
of  the  constitution,  and  that  the  acts  complain- 
ed of  are  damnum  absque  Injuria,  has  been 
frequently  sustained  by  this  court  Bad- 
cUffe'a  Ex'rs  r.  Mayor,  etc.,  ol'  Brooklyn,  4  N. 


Y.  195;  BelUnger  v.  Railroad  Co.,  23  N.  Y.  42; 
Moyor  v.  Railroad  Co.,  88  N.  Y.  351;  UUne  v. 
Railroad  Co.,  101  N.  Y.  98,  4  N.  B.  636;  At- 
water  v.  Trustees,  134  N.  Y.  602,  27  N.  E.  885. 
The  supreme  court  of  the  United  States  has 
also  approved  the  rule.  Smith  v.  Corporation 
of  Washington,  20  How.  135;  Transportation 
Co.  V.  Chicago,  99  U.  S.  636,  641. 

The  appellant  discusses  other  questions 
which  need  not  be  cwisldered  In  detail,  as  they 
have  no  direct  bearing  upon  the  main  and  con- 
troUlng  point  In  this  case.  The  plaintiff's  con* 
tentlon  that  the  defendants  unlawfully  occupy 
that  portion  of  Forty-Eighth  street  which  Is 
barred  off  from  public  use  by  the  bridge  and 
wall  is  not  relevant  to  this  controversy.  It  Is 
a  question  between  the  defendants  and  the 
city  of  New  York,  if  the  latter's  pioperty 
rights  have  been  invaded.  The  bridge  ap- 
proach and  wall  were  located  by  the  state 
through  its  agents;  and  as  to  the  strip  of 
land  shut  off  from  public  use.  It  was  in  no 
legal  sense  a  closing  of  the  street,  but  a  nec- 
essary provision  to  turn  the  tide  of  travel  up- 
on the  sidewalks  and  the  roadway  over  the 
bridge.  There  is  no  finding,  as  contended, 
that  this  wall  during  the  last  10  years,  or  for 
any  other  period  of  time,  has  been  maintain- 
ed by  either  of  the  defendants,  but  there  Is  an 
express  finding  to  the  contrary. 

It  Is  not  necessary  to  examine  the  question 
of  the  statute  of  limitations.  We  agree  with 
the  learned  court  below  that  the  plaintiff  es- 
tablished no  cause  of  action,  and  that  the 
complaint  was  properly  dismissed  on  the  m^ 
Its.  The  judgment  appealed  from  should  be 
affirmed,  with  costs.  AU  concur.  Judgment 
afHnned. 


(isi  N.  Y.  IE) 
PEOPLB  ex  reL  EGKEBSON  et  aL  T. 
BOARD  OF  TRUSTEES  OF  VIL- 
LAGE OF  HAVBBSTRAW. 
(Court  of  Appeals  of  New  York.    Dec.  1. 1896.) 
Emtkbxt  Dohaik— ViLLAGsa— TAKise  Lkso  fob 
Stkebt— Frooekdinos  to  AsoEBTAiy  Compbh- 

SATION— COSSTITDTIOSALITT  OF  BtaTDTB. 

1.  Under  the  coustitutional  proviaion  requir- 
log  the  compensation  of  the  owner  of  property 
taken  for  public  use,  to  be  "ascertained  by  a 
jury,  or  by  not  less  than  three  commissioners 
appointed  by  a  court  of  record,"  the  jury  must 
1)6  one  drawn  by  the  ordinary  mode  of  drawing 
jurors  for  seryice  in  the  courts,  and  the  jurors 
must  have  the  same  qualifications. 

2.  The  provision  of  the  villaee  Incorporation 
act,  as  amended  (Laws  1870,  c.  291;  Laws  1878, 
c.  59;  and  Laws  189EI,  c.  694),  for  aacertaining 
the  compensation  to  be  paid  the  owner  of  land 
taken  for  streets,  by  a  jury  of  6,  chosen  from  a 
list  of  12  disinterested  "freeholders  of  the  vil- 
lage," to  be  selected  by  the  trustees  of  the  vil- 
lage, is  invalid,  neither  the  method  of  selection 
nor  the  qualifications  required  being  such  as  to 
constitute  such  persons  a  constitutional  jury. 
30  N.  Y.  Snpp.  325,  reversed. 

3.  The  initial  proceeding  being  void,  the  fact 
that  the  act  gives  a  landowner  the  right  of  ap- 
peal, in  which  case  his  compensation  ia  to  be  de- 
termined anew  by  three  commissioners  to  be  ap- 
pointed by  the  county  Judge,  does  not  render 
the  proceeding  a  constitutional  one,  as,  in  order 
to  avail  himself  of  the  right,  he  is  required  to 


Digitized  by  Google 


N.  Y.) 


PEOPLE  T.  BOAED  OF  TBtTSTEES. 


885 


give  a  bond  for  the  payment  of  the  costs  ia  case 
the  award  of  the  commiasioners  does  not  exceed 
that  of  the  jury  hj  f2&  It  ia  beyond  the  power 
of  the  legislature  to  compel  an  owner  to  par 
the  costs  of  a  legal  condemnation  of  his  prop- 
erty, which  in  some  caeei  would  deprive  him  of 
aU  compensation.  30  N,  Y.  Sopp.  325,  re- 
Teraed- 

Appeal  from  supreme  court,  general  term. 
Second  department. 

Certiorari  on  relation  of  J.  Esler  Eckeraon 
and  others  against  the  board  of  tmstees  of 
the  Tillage  of  Haverstraw.  From  a  Judg- 
ment confirming  an  award  made  by  a  jury 
in  proceeding^  to  condemn  land  for  a  street 
(30  N.  Y.  Supp.  325),  the  rotors  appeal.' 
Reversed. 

Louis  Marshall,  for  appellants.  Wm.  Mc- 
Gauley,  Jr.,  and  Alonzo  Wheeler,  for  respond- 
ent 

VANN,  J.  In  March,  1803,  the  respondent 
determined  to  open  a  new  street  In  the  vil- 
lage of  Haverstraw,  and  for  that  purpose  to 
acquire  the  title  to  certain  lands  belonging- 
to  the  appellants.  A  Jury  was  selected,  trial 
bad,  and  an  award  made;  but  as  it  was  not 
satisfactory  to  the  landowners,  they  pro- 
cured a  writ  of  certiorari  to  review  the  pro- 
ceedings, claiming  that  they  were  in  viola- 
tion of  the  constitution  of  the  state.  The 
general  term  affirmed  the  award,  one  of  the 
learned  Justices  dissenting,  and  the  relators 
bring  this  appeal. 

The  proceedings  were  founded  on  the  act 
of  1870  for  the  incorporation  of  villages,  as 
amended  In  1878  and  1893.  Laws  1870,  c. 
291,  tit.  7,  p.  694;  Laws  1878,  c.  50,  p.  66; 
Laws  1893,  c.  691,  p.  1732.  That  act  makes 
the  board  of  tmstees  commissionerB  of  high- 
ways, and  authorizes  them  to  appropriate 
any  land  in  the  village  for  the  purpose  of 
opening  streets,  but  requires  that  the  dam- 
ages caused  thereby,  if  not  agreed  upon, 
shall  be  determined  and  awarded  by  a  Jury 
of  six  freeholders,  to  be  selected  as  follows: 
"The  said  board  of  trustees  shall  prepare  a 
list  of  names  of  twelve  freeholders  of  the 
Tillage.  In  no  wise  of  kin  to  the  applicants, 
owners  or  occupants,  or  any  or  either  of 
them,  and  not  Interested  In  the  lands  .pro- 
posed to  be  taken;  the  said  board  shall  cause 
a  copy  of  such  list,  with  a  notice  that  a  meet- 
ing  will  be  held  at  some  convenient  time  and 
place  within  the  village,  for  the  purpose  of 
selecting  the  Jury  from  such  list,  to  be  served 
on  each  of  said  owners.  •  •  *  At  the 
time  and  place  mentioned  In  said  notice,  the 
board  of  trustees  shall  meet,  and  the  Own- 
ers of  the  land  may  strike  from  the  said  list 
not  more  than  six  names,  and  of  the  number 
which  remain  the  six  names  standing  first 
upon  the  list  shall  be  the  Jury."  Laws  1893, 
c.  e&i;  §  1.  Within  20  days  after  an  award 
by  the  Jury  as  thus  constituted,  any  person 
Interested  may  appeal  therefrom  to  the  coun- 
ty Judge  of  the  county  where  the  village  Is 
situated,  by  a  petition  "praying  for  the  ap- 
pointment of  three  commissioners,  residing 
T.45N.B.no.5— 25 


In  said  county,  to  review  said  award  of  said 
Jury."  The  statute  further  requires  tliat 
"the  person  appealing  shall  execute  a  bond 
to  the  village  In  Its  corporate  name  In  the 
penal  sum  of  two  hundred  and  fifty  dollars, 
with  two  sureties  who  shall  Justify  In  twice 
the  amount,  conditioned  for  the  payment  of 
the  fees  of  said  commissioners  and  costs  of 
appeal.  In  case  the  award  of  the  Jury  shall 
not  be  increased  twenty  dollars  by  said  com- 
missioners to  each  party  appealing."  Pro- 
vision Ib  made  for  service  of  a  "copy  of  the 
petition  with  a  notice  of  t^e  time  when  and 
the  place  where  it  will  be  presented  to  the 
said  Judge,"  who  "on  hearing  the  parties" 
may  "appoint  three  dishiterested  electors  to 
review  the  award  of  said  Jury  and  determine 
and  award  the  damages  of  the  person  or 
persons  appealing."  The  commissIoneVs  so 
appointed  "have  power  to  compel  attendance 
of  witnesses  by  subpoena,"  and  after  examin- 
ing the  premises,  and  hearing  the  proofs  and 
allegations  of  the  parties,  to  award  such 
damages  to  the  appellants  as  they  shall 
deem  Just.  The  award  thus  made  Is  declare 
ed  by  the  statute  to  be  "final  and  conclusive 
on  all  persons  Interested."  Laws  1878,  c.  59, 
§  8.  The  proceedings  in  the  matter  now  be- 
fore us  were  substautlall;  In  accordance 
with  the  statute.  When  the  trustees  met 
to  choose  a  Jury  from  the  list  of  twelve 
names  previously  selected  by  them,  the  re- 
lators objected  npon  the  ground  "that  the 
proceeding  *  *  *  to  assess  the  damages 
•  •  •  by  a  Jury  named  or  designated  In 
whole  or  in  part  by  this  board  is  illegal,  nn- 
constltutlonal,  and  unjust"  The  trustees 
declined  to  make  any  ruling  upon  the  ques- 
tion thus  presented,  and  thereupon  the  coun- 
sel for  the  relators  struck  one  name  from 
the  list,  and  declined  to  strike  oft  any  other, 
although  he  insisted  that  two  of  the  persons 
left  were  disqualified  to  act  because  they 
were  both  over  70  years  of  age,  and  he  pre- 
sented the  affidavits  of  those  Jurors  to  that 
effect  in  aid  of  the  objection.  Without  any 
specific  ruling,  this  objection  was  also  disre- 
garded, whereupon  the  first  six  persons 
whose  names  then  appeared  on  said  list  In- 
cluding the  two  who  had  been  objected  to 
on  account  of  their  age,  were  selected  by  tite 
trustees  to  determine  and  award  the  dam- 
ages sustained  by  the  relators.  After  a 
long  trial  the  Jury  awarded  the  sum  of  91,- 
100,  whereas  the  amount  claimed  was  over 
$70,000. 

It  Is  provided  by  our  present  constitution 
that  "when  private  property  shall  be  taken 
for  any  public  use,  the  compensation  to  be 
made  therefor,  when  such  compensation  is 
not  made  by  the  state,  shall  be  ascertained 
by  a  Jury,  or  by  not  less  than  three  commis- 
sioners appointed  by  a  court  of  record,  as 
shall  be  prescribed  by  law."  Const,  art  1,  S 
7.  The  constitution  of  1810,  which  was  in 
force  when  the  award  in  question  was  made, 
contained  the  same  provision  in  the  same 
words.   Prk>r  to  that  the  constltation  slm- 
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ply  directed  that  private  property  should  not 
be  taken  for  public  use  without  Just  compen- 
sation, but  said  nothing  aa  to  the  manner  In 
which  such  compensation  should  be  ascer- 
tained, and  thereby  left  the  subject,  as  was 
held  by  the  court  of  errors,  "to  the  discre- 
tion of  the  legislature,  to  be  r^nlated  In 
such  manner  as  ml^t  be  prescribed  b^  law." 
Livingston  t.  Mayor,  etc.,  8  Wend.  85,  102. 

Two  questions  are  presented  for  discussion 
by  this  appeal:  (1)  Whether  a  Jury  thus  se- 
lected under  the  statute  in  question  meets 
the  requirements  of  the  constitution;  and. 
If  it  does  not,  (2)  whether  the  right  of  appeal 
provided  by  the  statute  Is  a  constitutional 
method  of  assessing  the  damages. 

As  to  the  first  question,  we  agree  with  the 
learned  general  term  that  the  word  **)ary,"  as 
thus  used  in  the  constitution,  means  a  body  of 
Jurymen  drawn  in  the  ordinary  mode  of  draw- 
ing Jurors  for  service  In  the  courts.  This  was  so 
held  by  the  court  of  appeals  In  Crager  v.  Rail- 
road Co.,  12  N.  T.  180,  198.  upon  the  ground 
that  when  tlie  constitution  of  1846  was  adoptr 
ed  th««  was  a  known  legldatlve  usage  upon 
the  subject,  which  had  existed  during  a  period 
of  more  than  20  years  Inunedlatdy  preceding 
the  slttli^  of  the  convention,  and  that  the  term 
*^ury"  was  hence  presumed  to  have  the  same 
meaning  in  the  oonstttntlon,  with  reference  to 
the  appraisement  of  damages  In  condenmatlon 
pioceedlngs  that  It  had  acquired  from  long 
use  by  the  l^slature  with  refraence  to  the 
same  subject  Many  statutes  were  dted  by 
the  court  in  support  of  Its  position,  and  we 
hiave  examined  many  passed  since  that  time 
without  finding  one^  other  than  that  under 
oon^eratlon,  which  authored  a  Jury  to  be 
drawn  to  assess  such  damages,  except  from 
tiie  list  of  Jimirs,  grand  or  petlt^  made  up  for 
use  in  the  courts.  When  the  legislature  has 
frequently  acted  with  reference  to  a  subject, 
and  always  in  such  a  way  as  to  give  a  certain 
effect  or  meaning  to  a  particular  word,  it  has 
an  Important  bearing  upon  the  mea^ng  of 
that  word  In  a  consUtutloDal  n^rovlslon  upon 
the  same  subject,  adopted  at  about  the  same 
time.  Unda  such  circumstances,  and  in  the 
absence  of  anything  to  Indicate  a  diflCerent  in- 
tention, it  is  a  reasonable  presumption  that  the 
framers  of  tiie  constitution  adopted  the  word 
with  the  meaning  that  it  had  acquired  from  leg' 
islatlve  usage.  This  presumption  is  strength- 
ened, if,  after  the  adoption  of  the  constitution, 
the  l^Islatnre  continues  to  use  the  word,  dur- 
ing session  after  session;  almost  wltihont  excei;>- 
tlon,  with  the  same  meaning  under  similar  cir- 
cumstances. No  argument  is  needed  to  show 
that  the  Jury  in  question  was  not  drawn  in 
the  ordinary  mode  of  drawing  Jurors,  The 
Jmy  list,  when  prepared  according  to  law  for 
use  in  the  courts,  cwnprises  a  collection  of  men 
selected  from  the  body  of  the  people,  possess- 
ing certain  qualifications,  and  supposed  to  rep- 
resent the  average  intelligence.  Judgment,  and 
Integrity  of  the  best  iilass  of  citizens.  They 
are  required  to  be  male  citizens  of  the  United 
States,  residents  of  the  county,  not  less  tlian 


21  nor  more  than  70  years  of  age,  taxpayers  In 
their  own  names,  or  through  their  wives,  to 
the  posses^n  of  their  natural  faculties,  n^ 
ther  Infirm  nor  decrepit,  free  from  all  legal  ex- 
cations,  of  fair  character,  approved  Integrity, 
sound  Judgment,  and  well  lofonued.  Code 
Civ.  Proc.  H  1027,  2091;  2  Rev.  St  411,  |  13; 
Id.  720.  I  3;  Laws  1890,  c.  156.  From  this 
list  the  Jurors  ars  drawn  publicly  by  lot,  in 
the  most  careful  manner,  and  under  the  super- 
vision of  not  less  than  two  pubUc  officers  when 
they  are  to  serve  In  courts  of  record,  and  by 
[he  court  Itself  when  they  aro  to  serve  in  the 
minor  courts.  Every  reasonable  precaution  is 
taken  to  select  fabr  and  impartial  men,  and  no 
party  to  an  action  can,  directly  or  Indirectly, 
choose  the  Jurors  who  are  to  Brare  at  the  ses- 
8i<m  of  court  when  such  action  is  to  be  tried. 

According  to  the  act  under  consideration,  the 
Jurors  are  simply  required  to  be  freeholders  of 
the  village,  not  related  "to  the  applicants,  own- 
ers or  occupants,"  nor  Interested  In  the  lands 
proposed  to  be  taken.  No  other  qualification 
is  required,  and  no  further  limitation  imposed. 
As  was  said  by  the  learned  general  term,  the 
Jurors  "may  be  of  any  age,  or  of  either  sex, 
and  possessed  of  none  of  the  quallficattons 
named  hi  the  Code."  They  might  be  Ignorant 
or  dissolute,  without  character  or  Judgmoit, 
unable  to  comprehend  evidence  or  understand 
law,  and  in  an  respects  unfit  to  act  as  Judges 
in  a  matto?  even  of  small  Inqmrtance.  A  Jmy 
composed  of  such  persons— which  though  not 
probable.  Is  possible,  under  tlie  act  In  question 
-^ould  not  be  such  a  Jury  as  Is  meant  by  the 
oonstitnUou.  The  objection  to  the  method  of 
selection  la  equally  serious.  The  respondents 
woe.  In  a  certain  aasae,  parties  to  the  proceed- 
ing to  condonn  this  land.  Thej  r^resented 
the  village  and  its  interests.  While  they  could 
not  act  ezc^t  upon  the  petition  of  10  freeh<^- 
ers,  wbea  they  did  act  their  Interests  at  once 
became  adverse  to  those  of  the  landowner,  tm 
it  was  their  duty  to  get  the  land  as  chew  as 
they  could.  The  petitioning  freeholders,  upon 
presenting  thdr  petition,  at  once  dropped  out 
of  sight.  Tliey  had  no  further  powv.  They 
are  not  parties  to  the  proceeding.  Th^  do 
not  defoid  this  appeal,  nor  have  they  fought 
the  matter  for  the  vlilaiBe  and  agiUnst  the  rela- 
tors  thus  far  through  the  courts.  The  trustees 
represoit,  as  they  should,  the  Interests  of  t&e 
public.  They,  and  they  alone,  have  the  power 
to  discontiuue  or  proceed.  They  are  author* 
Ized  to  agree  upon  the  price  of  the  land.  They 
may  purohase  It,  If  they  can.  If  not,  they 
may  take  It  against  tlie  urill  of  the  owner, 
through  the  power  of  eminent  domain.  Tet 
the  statute  gave  them  the  right  to  select  the 
men  who  were  to  decide  the  very  question 
which  they,  as  representatives  of  the  village^ 
had  been  unable  to  agree  upon  through,  nego- 
tiation with  the  owners.  It  is  true  that  the 
landowner  could  strike  off  6  from  the  list  of 
12,  but,  if  tb^  were  all  aUk^  what  good 
would  that  do?  While  we  have  no  reason  to 
believe  that  the  trustees  In  this  case  abused 
their  power  by  sdectlng  unworthy  men,  they 
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could  have  done  so,  and  yet  have  kept  within 
the  statute.  They  could  have  selected,  as  they 
did  in  part,  those  disqualified  by  age.  They 
could  haye  gone  further,  and  have  choeen 
those  who  were  manifestly  unfit,  through  ig- 
norance, prejudice,  or  want  of  moral  character, 
to  sit  in  Jud£TOent  upon  the  rights  of  others. 
That  they  did  not  do  so  Is  to  their  credit,  and 
not  to  the  credit  of  the  statute.  We  think  that 
the  constitution  means  a  jury  of  men  with 
such  qualifications  as  the  law  in  force  at  the 
time  prescrilies  for  jurors  serrlng  in  the  courts, 
and  selected  from  one  of  the  lists  in  use  by 
the  courts.  The  argument  that  the  six  per- 
sons referred  to  in  the  statute  are  not  really 
a  Jury,  but  commissioners,  as  was  held  In  an- 
other state  under  somewhat  similar  clrcum' 
stances  (Soeus  y.  City  of  Racine,  10  Wis.  271), 
does  not  aid  the  respondents,  because,  assum- 
ing that  those  called  a  "juty"  by  the  statute 
were  in  fact  commissioners,  they  were  not  se- 
lected  by  a  court  of  record,  as  required  by  the 
constitution,  but  by  the  respondents  them- 
selves. House  V.  City  of  Rochester,  15  Barb. 
517;  Menges  v.  City  of  Albany,  58  N.  Y.  374; 
Hilton  V.  Bender,  69  N.  T.  75,  86. 

It  Is,  however,  Insisted,  and  so  the  general 
term  held,  without  having  the  advantage  of 
hearing  the  point  discussed,  that  the  appeal 
to  the  county  Judge  allowed  to  the  landowner 
by  the  statute,  and  the  appointment  by  that 
officer  of  three  commissioners  to  proceed  de 
novo  with  the  appraisal,  would  be  a  sufficient 
compliance  with  the  constitution.  The  stat- 
ute requires  the  county  Judge  of  the  county 
to  appoint  the  commissioners,  while  the  con- 
stitution commands  that  they  shall  be  appoint- 
ed by  a  court  of  record.  A  county  Judge  Is 
not  a  court  of  record.  A  court  Is  a  tribunal 
organized  according  to  law,  and  sitting  at 
fixed  times  and  plac^  for  the  administration 
of  justice,— not  an  Individual  holding  a  Judi- 
cial office.  The  distinction  between  a  court 
of  record  and  a  Judge  of  a  court  of  record  is 
too  well  recognized  In  the  law  to  require  dis- 
cussion. People  V.  Donovan,  335  N.  Y.  76, 
79,  81  N.  E.  1009,  1010;  Helshon  v.  Insurance 
Co.,  77  N.  Y.  278;  In  re  Roberts,  70  N.  Y.  5. 
The  distinction  Is  recognized  by  the  learned 
counsel  for  the  respondents,  who  contends  that 
the  validity  of  the  statute  should  be  deter- 
mined by  the  effect  of  the  action  taken  under 
it,  and,  aa  the  landowner  may  always  make 
his  application  at  a  term  of  the  county  court, 
be  Is  deprived  of  no  constitutional  right. 
There  Is  some  force  to  this  position,  as  well 
as  in  another  argument  used  by  him;  that 
the  statute  means  the  county  Judge,  as  the 
embodiment  of  the  county  court.  We  do  not 
regard  the  question  as  free  from  doubt,  be- 
cause the  statute  says  the  appeal  may  be  tak- 
en to  the  county  Judge  of  the  county  where 
the  village  Is  situated,  while  the  only  t^m 
available  to  the  landowner  might  be  held,  as 
permitted  by  law,  by  the  county  Judge  of  an- 
other county.  Const  art.  6,  §  14.  We  do  not 
pass  upon  that  question,  however,  as  we  think 
that  the  right  ol  apffeal  provided  by  tlie  stat- 


ute falls  to  comply  with  the  constitution,  be- 
cause it  Is  so  tiampered  by  the  requirement  of 
a  bond  as  In  some  cases  to  prevent  the  land- 
owner from  taking  an  appeiU.  It  is  undoubt- 
edly true,  as  was  held  by  the  general  term, 
that  an  assessment  may  be  made  in  the  first 
Instance  in  any  maimer  that  the  legislature 
sees  fit  to  direct,  provided  that  an  unqualified 
and  unfettered  right  of  appeal  Is  given,  where- 
by the  damages  may  be  ascertained  In  the 
manner  required  by  the  constitution.  DDI. 
Mun.  Corp.  3  618;  Tied.  Mun.  Corp.  S  245; 
Cooley,  Const  Um.  p.  507;  Lewis,  Em.  Dom. 
8  457;  1  Bish.  New  Cr.  Proc.  S§  893,  894.  If 
the  primary  method  Is  constitutional,  there  Is 
no  right  to  an  appeal,  except  through  the 
grace  of  the  legislature.  If  it  is  unconstitu- 
tional, but  an  unhampered  rtght  of  apx)eal  is 
given,  so  that  the  landowner  may  have  his 
damages  assessed  before  one  of  the  tribunals 
named  in  the  constitution,  that  Is  sufficient; 
for  he  Is  only  entitled  to  one  trial,  provided 
It  Is  before  a  lawful  jury,  or  before  not  less 
than  three  commissioners  appointed  by  a  court 
of  record.  If  he  acquiesces  in  the  first  award, 
bis  rights  are  concluded;  but  If  he  takes  the 
appeal,  the  new  trial  then  had  Is  the  only  one 
that  the  constitution  recognizes.  It  is  regard- 
ed as  a  trial  had  upon  his  voluntary  appear- 
ance, and  as  the  sole  trial  in  the  proceeding. 
The  appeal,  therefore,  must  not  be  one  grant- 
ed ex  gratia,  but  as  a  matter  of  strict  consti- 
tutional right,  and  bmce  so  unshackled  as  to 
be  freely  enjoyed,  without  regard  to  ability 
to  give  ball  or  pay  costs.  When  the  first  trial 
provided  by  the  statute  is  valid,  the  legislature 
can  BO  restrict  the  privilege  of  appealing  as  it 
sees  fit,  or  can  wlthh<rfd  it  altogether.  It  is 
only  when  the  appeal  affords  the  only  trial 
wlilch  accords  with  the  constitution  that  It 
must  be  given  without  any  condition  that  the 
landowner  may  not  be  able  to  comply  vrith. 
The  authorities,  therefore,  wUch  sustain  the 
right  to  require  ball  or  award  costs  on  an  ap- 
peal, after  a  trial  by  a  constitutional  method, 
do  not  apply  to  this  case;  for,  as  we  have 
held,  the  first  trial  provided  by  the  statute  Is 
not  in  accordance  with  the  constitution.  An 
appeal  that  can  be  taken  only  upon  the  condi- 
tion of  giving  a  bond  in  the  penalty  of  $250, 
with  two  sureties  justifying  in  twice  that 
amount  conditioned  for  the  payment  of  the 
fees  of  the  commissioners  and  the  costs  of 
appeal,  provided  the  award  of  the  Jury  is  not 
"Increased  twenty  dollars"  to  each  party  ap- 
pealing, is  not  a  reasonable  regulation  of  pro- 
cedure, as  It  may  result  in  depriving  the  land- 
owner of  the  right  to  appeal,  and  hence  of  the 
right  to  any  trial  in  accordance  with  the  con- 
stitution. In  all  cases  where  the  fees  and 
costs  exceeded  the  value  of  the  land,  it  might 
be  a  taking  of  the  land  without  making  arty' 
compensation  whatever.  The  landowner  can- 
not be  compelled  to  pay  any  part  of  the  ex- 
pense of  the  proceedings  to  condemn  his  land. 
This  was  so  held  ha  Re  New  York,  W.  S.  & 
B.  Ry.  Co.,  9i  N.  Y.  287,  294,  where  an  award 
made  by  commlsBloneiB  appointed  in  eondem- 
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nation  proceedings  under  the  general  railroad 
act  had  been  confirmed  by  the  special  term, 
but,  on  an  appeal  brought  by  the  company,  set 
aside  by  the  general  term  and  new  commla- 
sioners  appointed,  with  costs  against  the  land- 
owners. This  court  said:  "The  only  point  re- 
maining to  be  considered  Is  the  appeal  from 
the  judgment  for  costs  rendered  by  the  gen- 
eral term  against  the  landowners,  on  reversing 
the  order  of  conflrmattoa  and  appointing  new 
commlssfonera,  amounting  to  fl20.70.  We 
are  of  opinion  that  the  general  term  had  no 
power  to  award  these  costs.  If  the  appeal  to 
the  general  term  had  been  taken  the  land- 
owners, and  they  had  been  defeated,  it  m^ 
be  that  the  court  could.  In  Its  dlBcreti<m,  have 
compelled  them  to  pay  the  costs  to  which  they 
had  subjected  the  company  by  such  an  appeal. 
But  the  appeal  was  taken  by  the  company  be- 
cause it  was  dissatisfied  with  the  amount 
awarded,  and  was  a  continuation  of  the  pro- 
ceeding instituted  by  It  to  ascertain  the  com- 
pensation pigrable  to  the  landowners,  and  to 
acquire  their  land  against  their  wIlL  In  such 
a  case,  to  compel  the  landown«B  to  pay  any 
part  of  the  expense  incurred  by  the  compai^ 
for  the  purpose  of  ascertaining  the  comi>ensa- 
tion,  which  proceedings  were  an  indispensa- 
ble condition  ot  its  right  to  take  the  land, 
would  conflict  with  the  constitutional  right  of 
the  landowners  to  just  compensation.  They 
are  entitled  to  the  full  amohnt  of  their  dam- 
ages, when  finally  ascertained;  and  this 
amount  cannot  be  diminished  by  allowing  to 
the  company  Its  own  expenses  Incurred  iu  as- 
certaining it,  or  in  endeavoring  tb  reduce  it. 
In  the  present  case  the  costs  allowed  are 
small,  compared  with  the  amount  of  the 
award,  which  was  ^,000,  but  that  can  make 
no  difference  In  the  principle.  If  the  com- 
pany can  recover  against  the  landowner  the 
expenses  of  proceedings  carried  on  by  it  for 
Its  own  benefit,  where  the  award  Is  large.  It 
may  do  the  same  when  the  award  Is  small; 
and  a  case  may  be  supposed  where  the  costs 
and  expenses  of  the  company  would  absorb  a 
large  part,  or  even  the  whole,  of  the  award. 
There  Is  no  warrant  In  the  statute  for  award- 
ing such  costs,  and,  If  there  were.  It  would 
be  a  violation  of  the  constitutional  right  of  the 
landowner."  We  regard  that  case  as  analo- 
gous to  the  one  in  hand,  so  far  as  the  point 
under  consideration  In  concerned.  There  an 
award  had  been  made,  but  set  aside;  so  that, 
as  the  matter  stood  when  costs  were  allowed, 
the  damages  had  not  been  ascertained,  and 
yet  the  landowners  were  charged  with  part 
of  the  expenses  of  ascertaining  them.  Here 
there  was  an  Invalid  award,  which  stands  for 
nothing,  and  an  appeal  In  continuation  of  the 
proceeding  to  assess  the  damages  Is  only  al- 
lowed upon  condition  that  a  bond  to  pay  the 
expenses  of  the  assessment,  In  a  certain  con- 
tingency. Is  given  by  the  landowner..  He  must 
appeal  In  order  to  get  pay  for  his  land.  He 
may  not  be  able  to  comply  with  the  condition 
upon  which  an  appeal  Is  allowed,  bat.  If  he 
does  comply,  it  may  Involve  the  payment  by 


him  of  the  expenses  of  the  ai^wal,  which  must 
be  regarded  as  a  part  of  the  proceedings  to 
acquire  his  land.  We  think  that  on  appeal 
burdened  with  such  a  condition  is  not  a  con- 
stitutional method  of  ascertaining  the  dam- 
ages. The  judgment  should  be  reversed,  and 
the  proceedings  set  aside,  with  costs.  All 
concur,  except  ANDREWS,  C.  J.,  absent,  and 
HAIGHT,  J.,  dissenttng.   judgment  reversed. 


(151  N.  Y.  lU) 

PORT  JBRVIS  WATERWORKS  OO.  v. 
VILLAGE  OP  PORT  JERVIS. 
(Conrt  of  Appeals  of  New  York.    Dec.  1,  1886.) 
CuiM  AOAivsT  ViLLAffB— AcrmN  Thbbboit— Ih- 

PUBU  CONTRAOm 

1.  The  decision  of  the  board  of  village  trustees 
respecting  a  claim  against  the  village,  the  vil- 
lage charter  regiiiring  all  claims  against  the  vil- 
lage to  be  presented  to  the  trustees  for  allow- 
ance, is  not  final,  unless  bet  aside  on  review,  so 
as  to  bar  an  action  on  the  claim. 

2.  A  village  authorized  to  contract  for  a  water 
supply  for  a  term  of  three  years,  and  to  insert 
the  annual  amount  of  the  hill  in  the  annual  tax 
witbont  gubmittiiig  the  same  to  a  vote  of  the 
people,  may  contract  for  snch  water  sD^iy  with- 
out an  appropriation  of  funds  therefor,  though 
its  chsiter  also  prohibits  the  incurring  of  any 
debt  or  liability  beyond  the  amount  of  taxes  af- 
plicable  to  its  payment, 

3.  A  Tillage,  imving  power  to  contract  for  a 
water  supply,  is  liable  for  the  value  of  water 
furnished  ft,  though  no  contract  was  made  there- 
for.  24  N.  T.  Snro»       affinned.  - 

Appeal  from  supreme  court,  general  term. 
Second  d^artment 

Action  by  the  Port  Jervls  Watarworiks  Com- 
pany against  the  village  of  Port  Jerrls.  From 
a  judgment  C24  N.  T.  Suj^.  ^7)  afflnning  a 
judgment  for  plaintiff,  defradant  appeals.  Af- 
firmed. 

Lewis  E.  Carr,  for  appellant  C.  E.  Cudde- 
bock,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  compensation  for  water  furnished  for 
a  public  fountain,  watering  troughs,  sprink- 
ling wagons,  the  village  jail,  and  hose  houses. 
The  plalntiCC  is  a  corporation  operating  a  sys- 
tem of  waterworks  through  the  village  of 
Port  Jervis.  The  defendant  Is  a  municipal 
corporation.  Prior  to  the  Ist  day  of  May, 
1886,  the  plaintiff  had  furnished  water  to 
the  defendant  for  the  extinguishment  of  fires, 
and  for  other  purposes,  under  a  contract,  for 
¥2,000  per  year.  A  controversy  then  arose 
between  the  company  and  the  village  trus- 
tees as  to  the  amount  that  should  be  paid  for 
water  In  the  future,  wtilch  controversy  con- 
tinued for  the  three  years  following;  but,  in 
the  meantime,  plaintiff  continued  to  furnish, 
and  the  defendant  to  use,  the  water  of  the 
Company,  as  it  iiad  theretofore  done.  The  act 
under  which  the  plaintiff  was  incorporated  re- 
quired the  company  to  furnish  water  to  the 
defendant  for  the  purpose  of  extinguishing 
fires  upon  such  terms  as  may  be  agreed  upon 
with  the  board  of  vlUage  trustees;  and,  if  they 
cannot  agree,  application  may  be  made  tot 
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the  appointment  of  conimissloaers,  who  shall 
prescribe  the  terms  upon  which  the  water 
shall  be  furnished.  Laws  1808,  c.  755,  fi  16, 
Pnrsoant  to  the  provisions  of  this  act,  com- 
missioners were  appointed,  who  awarded  the 
plalntlfr  $2,000  per  year  for  furnishing  water 
for  the  extinguishment  of  fires  in  the  village, 
and  this  award,  amounting  to  $6,000  In  all  for 
the  three  years  in  controversy,  was  paid.  The 
plaintiff  then  presented  its  bill  to  the  board  of 
tmsteea  of  the  defendant  corporation  for  the 
water  furnished  to  the  village  for  its  fountain, 
watering  troughs,  sprinkling  wagons,  etc., 
amounting  to  $548  per  year,  or  $1,644  for  the 
three  years,  which  claim  the  trustees  rejected. 
Thereupon  this  action  was  brought. 

It  is  contended  that  the  decision  of  the  vil- 
lage trustees  rejecting  the  plalntUTs  claim 
was  an  adjudication  of  a  competent  tribunal 
having  jurisdiction  to  act,  and  that  such  ad- 
'  judication  is  a  bar  to  this  action;  that  the 
only  remedy  avallaCle  to  the  plaintlft  was  a  re- 
view of  the  determination  made  by  the  village 
trustees.  In  support  of  this  contention  our 
attention  Is  called  to  the  case  of  Brady  v. 
Supervisors,  2  Sandf.  460,  Id.,  10  N.  Y.  280, 
and  other  similar  cases;  but  to  our  minds 
these  cases  are  not  applicable,  and  have  no 
bearing  upon  the  questions  under  considera- 
tion. Counties  and  towns  are  the  civil  di- 
visions of  the  state,  and,  as  such,  are  not  sub- 
ject to  actions,  only  in  so  far  as  the  statute  has 
given  them  corporate  capacity,  with  the  right 
to  sue  and  be  sued.  With  cities  and  villages 
It  Is  quite  different  They  are  corporations 
created  by  the  lej^lature,  and,  as  such,  may 
be  sued  In  Sny  of  the  courts  of  the  state  hav- 
ing jurisdiction  of  the  subject-matter.  It  is 
true  that  the  charter  under  which  the  defend- 
ant was  incorporated  provides  for  the  present- 
ing of  claims  against  the  municipality  to  the 
board  of  trustees  for  audit  and  allowance; -but 
this  provision  Is  for  the  beneQt  and  protection 
of  the  municipality,  and  forms  a  part  In  its 
scheme  of  government  It  enables  the  trus- 
tees to  settle  and  adjust  claims  without  action 
or  expense,  and  also  enables  them  to  estimate 
and  determine  the  amount  of  taxes  that  It  will 
be  necessary  to  levy  upon  the  taxable  property 
in  the  village.  They  are  not  constituted  a  tri- 
bunal for  the  purpose  of  final  adjudication  up- 
on claims  which  they  themselves  dispute,  for 
reasons  that  are  obvious.  As  to  such  claims, 
the  appropriate  remedy  Is  by  action.  Rellly  v. 
City  of  Albany,  40  Hun,  406;  Id.,  112  N.  X. 
30, 19  N.  E.  508;  Nelson  v.  City  of  New  York, 
131  N.  T.  4,  29  N.  E.  814, 

It  Is  also  contended  that  this  action  cannot 
be  maintained  for  the  reason  that  no  funds 
were  ever  appropriated  therefor  under  the 
provisions  of  the  defendant's  charter.  The 
provisions  alluded  to  are  as  follows:  "Such 
Village  shall  have  no  power  to  borrow  mon- 
ey, nor  shalllt  be  liable  to  pay  money  borrow- 
ed on  Its  account,  or  advanced  In  Its  behalf, 
by  Its  officers  or  by  any  other  person,  nor 
shall  any  of  Its  money  or  property  be  applied 
io  any  sncb  ptirpoae;  nor  shall  such  village 


Incur  any  debt  or  liability  beyond  the  amount 
of  taxes  applicable  to  the  payment  of  such 
debts  or  liabilities,  which  shall  liave  been  vot- 
ed to  be  raised. In  such  village  according  to 
law."  "No  ofiicer  of  such  village  shall  have 
power  to  assent  to  Incurring  any  debt  or  lia- 
bility on  the  part  of  such  village,  contrary  to 
the  provisions  of  this  act;  nor  shall  any  snch 
debt  or  liability  be  paid  from  the  money  or 
property  of  snch  village,  but  all  such  officers 
assenting  or  assuming  to  assent'  to  any  such 
debt  or  liability,  contrary  to  the  provisions  of 
this  act  shall  be  jointly  and  severally  liable, 
in  their  individual  capacities,  to  pay  the 
same."  Laws  1873,  c.  370,  Sfi  100,  101.  If 
these  provisions  of  the  charter  have  reference 
to,  or  apply  to,  the  plalntlfTs  claim,  there 
m'ght  be  force  In  the  defendant's  contention; 
but.  In  construing  the  charter,  we  must  have 
reference  to  all  of  Its  provisions,  and  so  con- 
strue them  as  to  make  them  harmonious  with 
each  other,  if  possible;  and,  if  we  find  provi- 
sions requiring  the  ti'ustees  to  contract  for 
terms  of  years  In  advance,  thus  incurring  lia- 
bilities which  could  not  have  been  Included  In 
an  annual  assessment  we  must  deem  snch' 
provisions  excited  from  those  above  referred 
to.  Upon  referring  to  subdivision  14  of  sec- 
tion 51  of  the  charter,  we  find  that  the  trus- 
tees are  required,  among  other  things,  to  "con- 
tract with  any  water  company  for  a  supply  of 
water  for  extinguishing  fires,  and  for  the  uses 
of  said  village  at  such  times  and  In  such  man- 
ner as  the  wants  of  the  village  may  require, 
but  no  contract  for  water  or  gas  shaU  be  for  a 
longer  term  than  three  years;  and  said  board 
of  trustees  are  hereby  authorized  to  insert  the 
annual  amount  of  said  bill  for  water  or  gas 
so  contracted  for  In  the  annual  tax  levy  with- 
out submitting  the  same  to  the  vote  of  the 
people."  Here  we  have  an  authority  on  the 
part  of  the  trustees  to  contract  before  the 
taxes  applicable  thereto  are  levied.  They 
may  contract  for  a  period  of  three  years,  and 
they  may  Insert  the  amount  of  the  annual 
contract  In  the  tax  levy  for  that  year,  with- 
out submitting  the  same  to  a  vote  of  the  peo- 
ple. This  presents  an  entbrely  different 
scheme  for  the  contracting  of  liabilities  from 
that  included  In  sectiom  100,  101,  and  must 
therefore,  be  deemed  to  be  excepted  from,  and 
not  Included  In,  those  provisions.  It  Is  true 
that  no  express  contract  was  entered  Into  be- 
tween the  parties  for  the  three  years  in  contro- 
versy; but  the  water  was  furnished  by  the 
plalntier  and  accepted  by  the  defendant  dur- 
ing that  time  under  circumstances  In  which 
the  law  will  Imply  a  contract  to  pay  what 
the  water  was  fairly  and  reasonably  worth 
for  the  period. 

Some  question  has  been  made  with  refer- 
ence to  the  finding  that  the  village  was  liable 
for  the  water  used  for  the  sprinkling  of  the 
streeta  The  undisputed  evidence  shows  that 
the  village  constructed  and  maintained  the 
cranes  from  which  the  water  was  taken  for 
sprinkling  purposes;  that  It  also  paid  one  man 
four  dollars  per  month  for  aprlnkllng  Orange 
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squnre.  It  tbus  appears  that  there  was  some 
erldence  In  support  of  the  finding  of  the  trial 
court,  and,  inasmuch  as  that  finding  has  been 
affirmed  In  the  general  term,,  the  question  Is 
not  open  for  further  consideration  In  this 
court.  The  judgment  appealed  from  should 
be  affirmed,  with  costs.  All  concur.  Judg- 
ment affirmed. 

(la  N.  T.  20 

BATH  GASLIGHT  CO.      CLAFFY  et  aJ. 
(Gonrt  of  Appeals  of  New  York.    Dec  1, 18»6.) 
CoBPOHATioss— Ultra.  Tibks  Lbasb— Contbaots 

—  CONSTHUCTIOM. 

1.  Where  the  lessee  of  the  franchises  and 
property  of  a  gaslight  company  takes  possee- 
sion  of  and  occupies  the  property,  the  lessor  may 
recover  on  the  lease  for  rent  accrued,  though  the 
lease  is  nltra  vires.  26  N.  Y.  Supp.  287,  affirm- 
ed. 

2.  In  aa  action  in  New  York  on  a  contract 
made  and  to  be  performed  in  a  foreign  state,  on 
appeal  the  cause  will  be  determined  according  to 
the  law  of  New  York,  where  the  law  of  such  for- 
eign state  on  tiie  subject  does  not  zppeux  by  the 
record. 

Vann,  J.,  dissenting. 

Appeal  from  supreme  court,  general  term, 
Second  department. 

Action  by  the  Bath  Gaslight  Company 
against  John  Clafify,  impleaded  witb  the  Unit- 
ed Gas,  Fuel  &  Ught  Company  and  John  T. 
Rowland,  to  recover  against  defendant  Claffy 
as  one  of  the  sureties  on  the  bond  given  by 
defendant  company  to  plaintiff  to  secure  the 
performance  of  a  lease  made  by  plalntiCf  to 
defendant  company  of  all  Its  property  and 
franchises  for  a  term  of  25  years.  From  a 
Judgment  of  the  general  term  (26  N,  Y.  Supp. 
287)  affirming  a  judgment  in  favor  of  plain- 
tiff entered  on  a  decision  by  the  court,  a  jury 
trial  having  been  waived,  defendant  Claffy 
appeals.  Affirmed. 

Abram  J.  Rose,  for  appellant  James  Uc- 
Keen,  for  respondent. 

ANDREWS,  C.  J.  A  brief  statement  of  the 
material  facts  will  present  the  important  ques- 
tion arising  upon  this  appeal.  The  plaintiff 
IS  a  Maine  corporation,  created  under  a  spe- 
cial law  of  that  state  passed  In  1853,  for  the 
purpose  of  supplying  gas  for  the  lighting  of 
the  streets  and  buildings  In  the  city  of  Bath. 
The  United  Gas,  Fuel  &  Light  Company  Is 
also  a  Maine  corporation,  organized  In  18SS, 
under  a  general  law,  by  the  execution  and 
filing  of  a  certificate,  which,  In  pursuance  of 
the  law  of  Maine,  was  first  submitted  to  and 
approved  by  the  attorney  general,  who  certi- 
fied that  it  was  conformable  to  the  constitu- 
tion and  laws  of  that  state.  The  certificate, 
among  other  things,  specified  that  the  corpora- 
tion was  organized  to  "manufacture,  lease, 
purchase,  and  otherwise  acquire,  deal  In, 
manage,  use,  and  sell  any  and  all  machinery, 
fixtures,  appurtenances,  appliances,  and  plants 
for  using  and  furnishing  light,  heat,  and  pow- 
er, and  for  any  and  all  purposes  for  which 


gas  is  now  used."  The  plaintiff,  under  its 
charter,  established  a  plant,  and  at  the  time 
of  the  execution  of  the  leaae  now  to  be  men- 
tioned was  engaged  In  supplying  the  streets 
and  buildings  In  Bath  with  gas  for  lighting 
and  other  purposes.  On  the  10th  day  of  No- 
vember, 1888,  it  executed  to  the  United  Gas, 
Fuel  &  Light  Company  a  lease  of  its  property 
and  franchises  for  the  term  of  25  years  from 
November  1, 1888,  at  an  annual  rent  of  $2,500, 
which  the  lessee  covenanted  to  pay  in  semi- 
annual payments  on  the  1st  day  of  May  and 
the  1st  day  of  November  In  each  year,  and 
also  the  taxes  assecsed  during  the  term.  Pro- 
vision was  made  for  the  payment  by  the  lessor 
to  the  lessee,  at  the  expiration  of  the  term,  of 
the  value  of  any  Improvements  or  extensions 
made  by  the  lessee;  and  It  was  also  provided 
that  the  lessee  should  give  to  the  lessor  a  sat- 
isfactory bond  for  the  faithful  performance 
by  the  lessee  of  its  covenants  in  the  lease.  In 
pursuance  of  the  provision  last  mentioned,  the 
United  Gas,  Fuel  &  L^ht  Company  on  the 
same  day  executed  a  bond  with  the  defend- 
ants John  Claffy  and  John  T.  Rowland  as 
sureties,  conditioned  for  the  faithful  perform- 
ance by  the  company  of  the  covenants  in  Its 
behalf  contained  in  the  lease,  which  bond  was 
delivered  to  and  accepted  by  the  plaintiff. 
The  sureties  were  Interested  In  the  United 
Gas,  Fuel  &  Light  Company  as  stockholders, 
and  Claffy  (the  appellant)  was  also  a  director. 
The  lessee  Immediately,  upon  the  execution  of 
the  lease,  entered  iirto  possession  of  the  de- 
mised property,  and  paid  the  rent  up  to  the  lat 
day  of  November,  1889,  but  defaulted  In  the 
semiannual  payment  due  May  1,  1890,  and 
on  the  2d  day  of  August,  1890  (the  rent  re- 
maining unpaid),  the  plaintiff  re-entered,  and 
took  possession  of  the  demised  property  under 
a  provision  of  the  lease  which  authorized  the 
lesser  to  enter  and  expel  the  lessee  on  fail- 
ing to  pay  rent.  The  entry  also  was,  as  may 
be  Inferred,  with  the  consent,  and,  indeed,  at 
the  suggestion,  of  the  officers  of  the  lessee. 
This  action  was  brought  on  the  tK>nd  against 
the  lessee  and  the  sureties  to  recover  as  dam- 
ages the  rent  which  fell  due  May  1,  1890,  and 
the  proportionate  rent  from  that  date  up  to 
August  2,  1890,  and  taxes  which  had  been  as- 
sessed against  the  property  during  Its  occupa- 
tion by  the  lessee,  which  It  had  failed  to  pay. 
The  defendant  Claffy  alone  appeared,  and  de- 
fended the  action.  His  sole  defense  to  the 
general  claim  Is  that  the  lease  was  ultra  vires. 
Illegal,  and  void,  because  (as  Is  conceded)  It 
was  made  without  legislative  sanction.  If  the 
court  is  compelled  to  accede  to  this  contention 
by  force  of  controlling  authority,  or  from  con- 
siderations of  public  policy  which  overbear  In 
the  particular  case  the  rules  of  ordinary  jus- 
tice, it  will  be  our  duty  so  to  declare,  and  to 
s^  that,  although  the  United  Gas,  Fuel  & 
Light  Company  received  and  enjoyed  the  un- 
disturbed possession  of  the  demised  property 
under  the  lease  until  the  re-entry,  and  ac- 
cepted and  appropriated  the  benefit  of  the  con- 
tract, nevertta^ess,  when  called  upQU  to  par 
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the  rent  which  accrued  during  Its  occupation, 
It  may  defend  Itself  on  the  ground  that  the 
phiintiff,  in  making  the  lease,  exceeded  Its 
power,  and  escape  the  performance  of  its  ob- 
ligation; and,  further,  that  the  defendant 
ClafTy  may,  for  a  like  reason,  BToid  his  guar- 
nnty. 

The  modern  doctrine,  as  stated  by  Chan- 
cellor Kent,  is  to  consider  corporations  as 
having  such  powers  as  are  specifically  grant- 
ed by  the  act  of  incorporation,  or  as  are  nec- 
essary for  the  purpose  of  carrying  Into  ef- 
fect the  powers  expressly  granted,  and  as 
not  having  any  others.  2  Kent,  Comm.  209. 
This  doctrine  Is  embodied  In  the  Revised 
Statutes  of  New  York,  and  the  section  relat- 
ing to  the  subject  Is  regarded  as  simply  de- 
claratory of  the  antecedent  law.  1  Rev.  St. 
600.  S3.  It  has  been  frequently  stated  that 
the  validity  of  contracts  of  corporations  is 
to  be  determined  by  comparing  the  contract 
made  with  the  charter,  and  if,  upon  such 
comparison.  It  appears  that  the  contract  was 
neither  expressly  authorized  nor  a  necessary 
or  reasonable  incident  to  the  exercise  of  the 
powers  specifically  granted,  the  contract  is 
ultra  vires.  It  seems  that  by  the  ancient 
common  law  a  corporation  could  bind  itself 
by  a  contract  under  Its  corporate  seal,  al- 
though the  contract  was  not  within  the  pow- 
ers specified  in  tbe  charter,  and  even  al- 
though It  contained  negative  words.  This 
was,  in  Bubstauce,  stated  by  Blackburn,  J., 
In  tbe  case  of  Rlche  v.  Iron  Oo.,  L.  B.  9  Exch. 
282,  cltliiff  as  authority  Sutton's  Hospital 
Case,  10  Coke,  1.  He  said:  **If  there  are 
condkionB  contained  In  the  charter  that  the 
corporation  shall  not  do  particular  thli^s, 
and  fhose  things  are  nevertheless  done,  It 
gives  ground  for  a  proceeding  by  acl.  fa.  In 
the  name  the  crown  to  repeal  the  letters 
patent  creating  the  corporation.  But,  if  the 
crown  take  no  such  steps,  it  does  not,  as  I 
ccmcelTe,  He  in  the  month  either  of  the  cor- 
poration or  of  tlie  person  who  has  contiact- 
ed  with  It  to  say  that  the  contract  Into 
wtateh  they  have  entered  was  rold  as  beyond 
the  e^>acity  of  the  corporation."  The  case 
came  before  the  house  of  lords  on  appeal 
fi*om  tbe  decUdoD  of  the  ezcbeqoer  cham- 
ber In  favor  of  the  plalntilF,  and  its  judg- 
ment Is  reported  in  L.  B.  7  H.  L.  WS,  The 
action  was  to  enforce  contract  .entered 
Into  1^  the  defendant,  a  corporation  incorpo- 
rated under  the  companies  act  of  1862.  The 
judgmrat  of  the  exchequer  chamber  was  re- 
T«sed  on  the  ground  that  the  contract  sued 
upon  was  expressly  prohibited  by  the  act 
under  which  the  defendant  was  incorporat- 
ed, and  was,  therefore,  void.  Tbe  house  of 
lords  applied  the  general  doctrine  that  an 
act  done  in  contravention  ot  an  e^j^resa  sta^ 
ute  is  utterly  void.  The  modem  and  reason- 
able doctrine  that  contracts  into  which  cor- 
porations may  lawfully  enter  are  Bn<^  only 
as  are  expressly  or  Impliedly  authorized  by 
thetr  charters,  Is  nevertheless  frequently  dls- 
i-egarded  in  practice;  and  when  this  is  done, 


and  a  corporation  enters  Into  a  contract  be- 
yond Its  chartered  powers,  the  question  aris- 
es which  has  been  the  subject  of  debate, 
and  of  much  contrariety  of  opinion,  how 
shall  such  a  contract  be  treated  by  the 
courts,  and  whether  the  contract  can  create 
any  rights  as  between  the  parties  which  the 
courts  will  enforce.  There  are  some  propo- 
sitions pertaining  to  the  general  subject 
which  are  beyond  dispute.  One  Is  that  a 
contract  by  a  corporation  to  do  an  immoral 
thing,  or  for  any  Immoral  purpose,  or,  to 
use  a  convenient  expression,  a  contract  mal- 
um in  se,  is  void,  and  gives  no  right  of  ac- 
tion. The  doctrine,  however,  is  not  peculiar 
to  contracts  of  corporations.  It  has  its  root 
in  the  universal  principle  that  persons  shall 
not  stipulate  for  Iniquity.  Another  principle 
of  general  recognition  is  that  a  corporation 
cannot  -enter  into  rar  bind  Itself  by  a  con- 
tract which  is  expressly  prohibited  by  Its 
charter  or  by  statute;  and  in  the  application 
of  this  principle  It  Is  immaterial  that  the  con- 
tract, except  for  the  prohibition,  would  be 
lawful.  No  one  Is  permitted  to  justify  an 
act  which  the  legislature,  within  Its  constitu- 
tional power,  has  declared  shall  not  be  per- 
formed. The  series  of  cases  In  this  state 
known  as  the  "Utica  Insurance  Cases"  af- 
ford an  apt  Illustration.  It  was  held  that 
the  restraining  acts  which  prohibited  tbe  ex- 
ercise of  banking  powers,  including  tbe  dis- 
count of  paper,  other  than  banking  cor- 
porations, rendered  void  securities  taken  on 
such  discount  by  corptmatlons  not  possessing 
banking  powers;  and  this,  altiiough  the  ob- 
ject ct  the  restraining  ]a.wa  seems  to  have 
been  the  protection  of  the  chartered  banks 
in  the  monopo^  of  banking.  Bnt  in  not  bi- 
frequent  Instances  CMporatlons  enter  into 
unauthorised  contracts  which  are  ndthCT 
mala  in  se  nor  mala  prohlblta,  or  when  the 
only  prohibition  or  restricti<m  is  implied  from 
the  ^nt  of  specified  powers.  It  is  this 
class  of  cases  which  open  the  field  of  contro- 
versy. Is  such  a  contract  performed  by  one 
party,  but  not  performed  by  the  other,  T<dd 
as  between  them  to  all  Intents  and  purposes, 
so  that  no  recovery  can  be  had  under  It 
against  the  party  who  has  recdved  the  conr 
slderatlon  for  hia  promise,  but  neglects  or 
refuses  to  perfcHrm  it,  or  Is  it  so  tainted  with 
Illegality  that  the  courts  must  refuse  to 
recognize  It  under  any  circumstances  or  en- 
fbrce  its  obligation,  whether  as  to  past  or 
future  transactions? 

There  are  certain  EngUsfa  cases  which  are  re- 
lied upon  by  those  who  maintain  the  strict  view 
that  contracts  of  onporatlons  tdtra  vires  are  vor 
der  no  drcumatances  enforceable  In  Hut  courts. 
Tbe  principal  of  these  cases  are  East  A,tigitpn 
Ry&  Co.  T.  Eastern  Counties  Bj.  Co.,  11  C.  B. 
776,  MacQiegiat  v.  Ballway  Co.,  18  Q.  B.  618, 
and  Inm  Oa  t.  Biche,  L.  R.  7  H  L.  653.  The 
East  AJigUan  Case  seems  to  have  been  the  first 
one  In  England  which  sustained  a  defense  of  ul- 
tra vires  interposed  by  a  corporation  as  a  de- 
fense to  an  acUon  at  law  on  a  contract  made 
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In  the  name  of  the  corporation.  See  opinion  of 
Erie,  J.,  Mayor  of  Norwich  v.  Norfolk  Ry.  Co., 
4  &  Bl.  'i97.  'The  defendant  In  that  cose, 
a  railway  corporation  owning  and  operating  a 
railway,  entered  into  a  contract  with  another 
railway  company,  by  wblt^  it  agreed  to  pay  the 
parliamentary  expenjses  which  might  be  Incurred 
by  the  latter  company  In  the  effort  to  obtain 
authority  to  extend  Its  lines,  whether  the  grant 
should  be  obtained  or  not,  the  Intention  being  to 
turn  over  the  conceaslona  If  obtained,  together 
with  the  original  line,  to  the  defendant  tmder  a 
lease,  for  which  a  parliamentary  sanction  was 
to  be  aw>lled  for.  The  concessions  were  only  In 
part  obtained,  and  no  anthorlty  to  make  the 
proposed  lease  was-given,  and  the  project  was 
finally  abandoned.  The  action  was  brought  on 
the  contract  to  recover  the  expenses  Incinred  by 
the  plaintiff,  amounting  to  more  than  £20,000. 
It  was  held  that  the  plaintiff  was  not  entitled 
to  recover,  on  the  ground  that  the  statute  under 
which  the  defendant  was  incorporated  prescrib- 
ed that  the  fimds  of  the  defendant  should  be  aiH 
plied  to  the  purposes  for  which  It  was  Incor- 
porated, and  that  It  conld  not  legally  enter  Into 
a  contract  Involving  the  application  of  any  por- 
tion of  Its  funds  to  other  purposes.  The  opin- 
ion relies  upon  cases  In  equity  brought  by  share- 
holders to  restrain  the  mlsappUcatlott  of  corpo- 
rate funds.  The  case  of  MacGregor  v.  Railway 
Co.,  and  the  Case  of  Asbbury  Railway  Carrla^ 
&  Iron  Co.,  though  differing  In  detail,  w^e  de- 
cided upon  the  same  prbidple,  but  in  the  latier 
case  there  was  an  express  statutory  prohibition 
which  was  regarded  as  prohibiting  the  contract 
there  in  question.  It  Is  Important  to  observe 
that  In  eadi  of  these  cases  the  action  wa& 
brought  against  the  offending  corporation,  or 
those  In  privity  with  It,  to  enforce  the  unauthor- 
ized contract  while  It  was  still  executory  on  tlie 
part  of  the  corporation,  and  that  the  effect  of  a 
recovery  would  have  been  to  divert  and  appro- 
priate the  fmids  of  the  corporation,  by  ttie  action 
of  the  courts,  to  unauthorized  objects,  to  the 
prejudice  of  the  legal  rights  of  stockholders  and 
creditors.  Without  questioning  these  cases,  It 
is  quite  apparent  that  they  stand  In  Justice  upon 
a  very  different  basis  from  the  action  In  this 
case,  which  Is  brought  by  the  corporation  to  en- 
force a  contract,  the  enforcement  of  which  will 
indemni^  the  plaintiff  and  Its  stockholder  for 
tbe  d^nrivatlon  of  the  use  of  the  property  of 
the  corporation,  during  Its  possession  by  the  de- 
fendants, under  the  unauthorized  lease.  The  su- 
preme coort  of  the  United  States  seems  to  he 
committed  to  a  construction  of  tbe  doctrine  of 
nltra  vires  which  would  sustain  the  defense  In 
the  case  now  before  us.  Several  cases  have 
arisen  In  that  court  upon  leases  of  railroads 
made  without  legislative  sanction.  In  which  it 
has  been  held  that  such  leases  are  void  as  be- 
tween the  parties,  and  that  no  action  caji  be 
maintained  thereon  to  recover  the  rent  reserved, 
even  during  the  occupation  by  the  lessee  under 
the  lease.  In  Thomas  v.  Railroad  Co.,  101  U. 
S.  71,  the  defendant  bad  leased  to  the  plaintiffs 
A  railroad  for  a  term  of  years,  reserving  an  op- 
tion to  tenulnate  Qie  lease  at  any  time  during 


the  term,  and  the  defendant,  In  case  such  option 
should  be  exercised,  covenanted  to  submit  to 
arbitration  the  ascertainment  of  the  loss  and 
damage  to  the  plaintiffs  by  reason  of  such  ter- 
mination of  die  lease,  and  to  abide  by  the 
award.  The  defendant  ^erclsed  the  option, 
and  terminated  the  lease,  and  resumed  posses- 
sion of  tbe  road,  and  ah  action  was  brought  for 
a  breach  of  the  contract  In  respect  to  arbitration. 
The  trial  court  determined  tbe  case  against  the 
plaintiffs  on  tbe  ground  that  the  contract  9ued 
upon  was,  in  substance,  a  lease  of  the  pr(^ 
erty  and  franchises  of  the  defendant,  which, 
having  t>een  executed  without  l^slatlve  autlnr- 
Ity,  was  Illegal  and  void;  and  the  supreme  court 
affirmed  the  Judgment.  The  action,  It  will  be 
observed,  was,  In  substance,  an  action  to  re- 
cover the  value  of  the  unexpired  term  of  which 
tbe  plaintiffs  had  been  deprived  by  the  action  of 
the  defendant,  and  the  covenant  sued  upon  was 
wholly  executory.  But  In  the  subsequent  cases 
of  Pennsylvania  R.  Co.  v,  St  Louis,  A.  &  T. 
H.  R.  Co.,  118  U.  S.  290,  6  Sup.  Ct  1004;  Ore- 
gon Hy.  &  Nav.  Ca  v.  Oregonian  By.  Co.,  130 
U.  S.  1,  9  Sup.  Ct.  409;  and  St.  Louis,  V.  & 
T.  H.  R.  Co.  V.  Terre  Haute  &  I.  R.  Co.,  145  U. 
a  393,  12  Sup.  Ct.  953,— which  Were  octlons  by 
lessors  against  lessees  to  recover  rent  accrued 
under  leases  of  railroads  during  the  occupation 
by  the  lessees.  It  was  broadly  held  that,  aa 
the  leases  were  made  without  legislative  sanc- 
tion, they  were  void,  and  that  no  action  could 
be  maintained  thereon  to  recover  the  past-due 
rent,  although  the  lessees  were  and  still  re- 
mained in  undisturbed  possession  of  the  de- 
mised property.  Mr.  Justice  Miller,  In  the 
case  in  118  U.  S.  and  8  Sup.  Ct.,  expres'se-I  a 
doubt  whether  there  could  be  a  recovery  on 
a  quantum  mranlt.  We  concur  with  the  opin- 
ion expressed  by  two  of  the  learned  justices  of 
the  court  who  dissented  from  the  Judgment 
In  the  case  last  cited,  that  the  decision  car- 
ried  the  doctrine  of  ultra  vires  to  an  unjust 
extent,  and  the  rank  injustice  which,  as  it 
seems  to  us,  these  cases  sanction.  Justifies  the 
observation  of  Lord  St  Leonards  In  the  case 
of  Eastern  Counties  Ry.  v.  tliwlies,  A  H.  Ii. 
Cqs.  347,  370,  that  "the  safety  of  men  In  ihelr 
daily  contracts  requires  that  the  doctrine  of 
ultra  vires  should  be  confined  wttbln  narrow 
limits." 

We  concede  that  a  railroad  or  other  corpora- 
tion invested  with  powers  In  the  exercise  of 
which  the  public  have  an  interest,  and  em- 
powered by  reason  of  their  quasi  public  cbar^ 
acter  to  do  acts  and  exercise  privileges  pecul- 
iar and  exceptional  to  enable  them  to  dia-. 
charge  their  public  duties,  cannot,  as  against 
the  public,  at>dicate  their  functions,  or  ab- 
solve themselves  from  the  pertormance  of 
such  duties  through  an  unauthorized  transfer 
of  their  property  and  franchises  to  another 
body  or  corporation.  We  have  so  held  In  tbe 
case  of  AblMtt  v.  Railroad  Co.,  80  N.  Y.  27, 
where  It  was  decided  that  a  railroad  corpora- 
tion which,  without  legal  sanction,  had  leased 
Its  road,  was  not  thereby  exempted  from  lia- 
bility aa  carrier  to  a  passenger  lioured  by  neg- 
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I^nce  during  t&e  operatloii  of  tbe  road  un- 
der the  leaae. 

There  are  obvious  reasons  of  propriety  and 
public  policy,  the  prevention  of  moDopcdleB, 
among  othera,  aside  from  the  mere  question 
of  capacity  nnder  their  charters,  which  en- 
force the  now  well-settled  doctrine  that  leases 
by  such  quasi  pubUc  corporations,  to  be  valid 
and  effectual,  must  be  authorized  by  statute. 
But  where,  as  In  the  present  case,  such  an 
unauthorized  lease  has  been  made,  and  the 
lessee  has  received  and  enjoyed  the  possesidon 
of  the  property  under  the  lease,  is  there  any 
public  policy  which  requires  that  the  lessee 
should  be  permitted  to  escape  the  obligation 
Imposed  by  the  contract  to  pay  the  rent  re* 
served  during  the  enjoyment  of  the  property  V 
It  is  doubtless  true,  as  has  been  suggested, 
that  the  corporation  in  such  cases  cannot, 
without  the  consent  of  the  state,  change  its 
obligations  to  the  state  or  the  public,  and  dis- 
charge itself  from  its  puUlc  duties.  But  the 
law  affords  ample  public  remedy  for  the  usur- 
pation by  corporations  of  unauthorized  pow- 
ers, through  proceedings  by  injunction  or  for 
the  forfeiture  of  their  charters.  If  a  lease  by 
a  corporation,  made  In  excess  of  its  powers, 
and  without  legislative  sanction,  is  illegal  In 
the  ordinary  and  proper  senae  of  tbe  term,  it 
may  be  properly  conceded  that  no  action  could 
be  maintfdned  npon  it  The  lessee,  when  sued 
for  tbe  rent,  could  set  up  tbe  illegality  of  the 
Mmtract,  and  the  defiense  wonld  prevail,  bow- 
ever  Inequitable  tbe  defense  might  be.  But 
the  term  "Illegal,**  which  la  frequently  used 
to  describe  a  contract  made  by  a  corporation 
!tt  excess  ct  Its  corporate  povrers,  in  most 
cases  means  Mmply  that  the  contract  Is  nnan- 
thorizcd,  or  one  which  the  corporation  had  no 
legal  capacity  to  make.  Such  a  contract  may 
be  illegal  in  the  true  and  proper  aense,  but  It 
may  also  be  one  Involving  no  moral  turpitude, 
and  offending  i^alnst  no  exjffesB  statute.  The 
Inexact  and  misleading  use  of  the  word  *ille* 
gal,"  as  applied  to  contracts  of  corporations 
ultra  Tires  only,  has  been  frequently  alluded 
to.  Comstock,  G.  J.,  BIssell  v.  B^lroad  Cos., 
22  N.  T.  26S;  Archibald.  J..  Blcbe  v.  Iron  Co., 
L.  B.  9  Exch.  293;  Lord  Calms,  same  case  on 
appeal,  L.  B.  7  H.  L.  872. 

Tbe  lease  now  In  question  was  not  in  any 
true  sense  of  tba  word  illegal.  It  was  un- 
doubtedly void  as  against  the  state.  The  par^ 
ties  to  the  lease  assumed  it  to  be  valid.  It 
was  contemplated,  as  tbe  provisions  of  the 
lease  show,  tbat  the  lessee  would  continue  and 
extend  the  business  before  carried  on  by  tbe 
plaintiff,  and  It  Is  not  suggested  that  It  did 
not,  during  its  occupation,  discharge  all  the 
obligations  to  the  puMIc  which  reated  upon 
the  plaintiff.  The  state  baa  not  intervened, 
and  the  possession  of  tiie  property  baa  iu>w 
been  restored  to  its  udglnal  prtHtrletors.  The 
contract  has  been  terminated  as  to  the  future, 
and  all  tbat  remains  undone  is  the  payment 
by  tbe  leasee  of  tbe  unpaid  rent  We  tblnk 
the  demands  of  public  policy  are  fully  satis- 
fied by  holding  that  aa  to  the  public,  the 


lease  was  void,  but  tha^  as  between  tbe  par- 
ties, so  long  aa  tiw  occupation  under  tbe  lease 
continued,  tike  leasee  was  bound  to  pay  the 
rent  and  tbat  Ita  recoveiy  may  be  enforced  1^ 
action  on  the  covenant  Public  policy  la  pro- 
moted by  the  discouragement  of  fraud  and  the 
maintenance  of  the  obligation  of  contracts; 
and  to  permit  a  lessee  of  a  corporation  to  es- 
cape the  payment  of  rent  by  pleading  the  in- 
capacity of  the  corporation  to  make  the  leaser 
although  be  has  had  the  undisturbed  enjoy- 
ment ot  tbe  property,  would  be,  we  think, 
most  inequitable  and  unjust  It  baa  been 
attested,  to  avoid  the  apparent  Injustice 
which  would  result  from  holdliw  tbat  there 
could  be  no  recovery  on  the  contract  for  past- 
due  rent  that  tiiere  might  be  a  remedy  on  an 
Implied  contract  to  i>ay  the  value  of  the  use 
of  the  property.  But,  If  the  express  contract 
was  illegal  In  a  proper  sense,  and  the  parties 
to  the  lease  were  guilty  of  a  public  wrong,  so 
aa  to  preclude  a  court  of  equity  to  entertain 
Jurisdiction  on  the  apidlcation  of  a  lessor  to  be 
relieved  from  the  l^se,  and  to  be  restored  to 
the  poaaession  of  the  leased  property,  ss  was 
held  In  the  case  of  St  Louis,  T.  &  T.  H.  B. 
Oo.  T.  Terre  Haute  &  I.  B.  Co.,  145  U.  S.  393, 
12  Sup.  CL  953,  then  surely  it  would  be  a 
mere  evasion,  and  would  be  Inconsistent  with 
legal  principles,  for  the  court  to  hnply  a  con- 
tract from  the  occupation  under  the  Illegal 
lease  to  r^ere  the  wrongdoer  from  tbe  dilem- 
ma Into  which  he  had  vohutarily  idaced  blm- 
self.  We  think  tbe  rule  which  should  be  ap- 
plied Is  that  tbe  leasee  la  bound  by  the  cfw* 
tract  so  long  as  be  remains  In  posseasion. 

It  Is  unneeeaaary  now  to  determine  wbetbw 
a  lessee  under  an  ultra  vires  tease  may  relieve 
himself  from  liability  in  the  future  by  aban- 
doning the  possession  and  restoring,  or  offers 
ing  to  restore,  it  to  the  lessor. 

The  courts  In  this  state,  from  an  early  day, 
CQUuneudng  as  tu  back  as  the  Utlca  Insnr^ 
ance  Caso,  have  sought  to  regulate  and  re- 
strict the  defense  of  ultra  virea  ao  as  to  make 
It  consistent  with  the  otdigations  of  Justice. 
Insurance  Go.  t.  Scott  19  Johns.  1;  Curtis  v. 
Leavitt,  IS  N.  T.  0;  BIssell  v.  Ballroad  Cos., 
22  N.  y.  260,  opinion  of  Comstock,  C  J.; 
Parish  v.  Wheeler,  Id.  405;  Arms  Co.  V.  Bar^ 
low,  63  N.  T.  62;  Pratt  v.  Short,  79  N.  T. 
437;  Woodruff  v.  Ballway  Co.,  93  N.  T.  000; 
Starin  v.  Bdson,  112  N.  Y.  206,  19  N.  B.  ff70. 
The  caae  of  Woodruff  v.  Ballway  Co.,  supra. 
Is  very  much  in  point  In  tbe  present  contro- 
versy. It  was  there  held  that  tbe  lessee  of  a 
railroad  could  not  resist  tiie  payment  of  rent 
which  accrued  during  its  occupation  under 
the  lease  on  the  ground  that  the  lessor's  title 
was  derived  under  an  ultra  vires  transaction. 
Our  conclusion,  thoefore,  Is  that  the  main 
question  was  properly  decided  against  tbe  de- 
fandant  It  Is  said,  however,  that  the  con- 
tract waa  a  Blalne  contract  and  that  1^  the 
law  of  that  state  tbe  lease  vras  Ulc|^  and 
void,  and  no  action  could  be  maintained  upon 
It  It  la  a  snfflclent  answer  to  this  clatan  thai 
tbe  law  of  Maine  on  tbe  subject  doea  not  ap- 
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pear  1^  fhe  record,  and  tbat  It  l>  the  duty  of 
tbls  conrt  therefore,  to  determine  tbe  -case 
according  to  ^e  law  of  New  York  as  estab- 
lished, or,  In  the  absence  of  controlling  aor 
thorit7,  88  Justice  having  regard  to  all  Inter- 
ests may.  seem  to  the  court  to  require. 

The  question  as  to  the  liability  of  the  defend- 
ant for  the  taxes  assessed  In  1S90  was,  we 
think,  correctly  adjudged.  Finding  no  error 
in  the  record,  the  judgment  should  be  affirmed. 

YANN,  J.  (dissenting)'  This  action  was 
founded  uiwn  a  wrlttm  Instrument  In  the  fol- 
lowing form,  tIb.:  "Know  all  men  by  these 
presents,  that  the  United  Gas.  Fuel,  and  Light 
Company,  a  corporation  organized  under  the 
laws  of  Maine,  and  having  a  place  of  busl- 
ii«H  In  Gardiner,  In  that  state,  as  prlndpal, 
and  John  daity,  of  Brooklyn,  Kings  county, 
and  state  of  New  Toik,  and  John  T.  Rowland, 
of  Jwsey  CHty,  Hudson  coun^,  and  state  of 
New  Jersey,  as  sureties,  are  holden  and  stand 
firmly  bound  and  obliged  onto  the  Bath  Gas- 
Ught  Company,  a  corporation  organized  under 
ibe  laws  of  Maine,  and  having  a  place  of 
business  In  Batb,  In  said  state.  In  the  sum  of 
fourteen  thousand  dollars  (¥14,000),  to  be  paid 
to  the  said  Bath  Qadigbt  (Company,  or  Its  as- 
Blgns,  to  the  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  h^rs,  ex- 
ecutors, and  administrators  firmly  by  these 
presents.  Sealed  with  our  seals,  dated  the 
tfinth  day  of  November,  one  thousand  eight 
hundred  and  dghty-elght  The  condition  of 
the  above  obligation  is  such  tbat  on  the  tenth 
day  of  November,  A.  D.  1888,  the  Bath  Gas- 
light Company,  aforesaid,  leased  to  the  Tilt- 
ed Gas,  Fuel,  and  Light  Company,  aforesaid. 
Its  entire  plant  and  charter  rights  for  manu- 
facturing and  disbursing  gas,  subject  to  cer- 
tain conditions,  fully  set  forth  hi  said  lease; 
and  If  tbe  said  United  Uas,  Fuel,  and  Light 
Company  ^11  faithfully  and  fully  execute 
and  perform  the  conditions  of  said  lease,  then 
this  bond  shall  be  void;  otiierwlse  remain  In 
foU  force."  By  the  lease  referred  to  tbe  Bath 
Gaslight  Company  demised  and  let  to  the 
United  Ga^  Fuel  &  Ught  Ctnnpany  "the  real 
estate,  personal  property,  trade  fixtures,  and 
incorporate  rights  belonging  to  and  used  by 
the  said  lessor  in  carrying  on  its  business  ot 
manufacturing  and  supplying  the  Inhabitants" 
of  the  city  of  Bath.  Me.,  "with  gas."  The  in- 
strument stated  that  tbe  Intention  of  the  les- 
sor was  "to  transfur  and  set  over  to  the  said 
lessee  during  the  terms  of*  said  'lease,  and 
subject  to  the  condldons"  therein  "named,  all 
the  rights  to  manufacture  and  sell  gas  under 
the  provisions  of  the  charter  panted  to  the 
said  Batb  Gaslight  Company  on  the  72d  day 
of  February,  1853,  together  with  any  amend- 
ments thereto;  all  the  proper^  held  by  It,  the 
said  lessor,  in  canying  on  the  said  business  of 
manufacturing  or  selling  gas,  whether  the 
said  properQr  be  real,  personal,  or  mixed; 
•  *  «  to  bold  fw  the  term  of  twenty-five 
years  from  the  Ist  day  of  November,  1888, 
yielding  and  piling  therefor  the  rent  of  f2,- 


800  per  annum.**  Tbere  was  a  covenant  on 
the  part  of  the  lessee  to  pay  the  rent  semian- 
nually on  spedfied  days,  to  surr^dec  at  tbe 
end  of  tiie  term,  and  against  waste.  There 
was  also  a  innvlslon  that  fbe  leasee  would 
'*glve  to  the  lessor  a  bond  for  tiie  faithful  per- 
formance of  the  terms  oT'  said  'lease  In  the 
sum  of  ¥14,000,  and  the  respmislbilltT'  of  said 
bond"  was  to  be  **amstantly  nulntalned  to 
the  sattafadion  of  said  lessor."  "AU  taxes 
duly  assessed  on  tlie  premises  during  the  term 
ofcHresald**  were  to  be  piUd  by  the  lessee,  and 
It  was  given  the  right  "to  alter  or  change  the 
said  gas  works  so  as  to  manufacture  the  gas 
team  petroleum  m  any  other  product.**  It 
was  agreed  that  the  lessee  might  "repair  or 
rebuild  any  part  or  all  of  said  works,  it  nec- 
essary, for  the  proper  and  safe  management 
of  said  bTUlnras;  and  tbat  upon  the  reinvest- 
ment of  said  works  In  tiie  said  lessor  at  the 
expiration  of  the  term  *  *  *  tbe  said  les- 
see" should  be  "aUowed  for  all  improve- 
ments," with  the  right  to  an  arbitration  to 
settle  the  value  thereof.  If  not  agreed  upon. 
The  lessor  covenanted  to  "assign  and  transfer 
to  the  said  lessee,  or  its  asslgna,  so  much  as  It 
m^  be  possible  to  procure  of  the  capital  sto^ 
of  said  Bath  Gaslight  Company,  *  *  *  at 
any  time  vitfaln  five  years,"  at  $80  per  share. 
The  lessor  iHKonlsed  tbat  It  would  "endeavor 
to  have  its  charter  extend  so  as  to  cover  the 
right  of  using  gas  for  heating  pnrpoees.'* 

The  main  defense  set  forth  in  the  answer 
of  Mr.  daffy,  who  was  the  only  defendant 
sued.  Is  that  the  lease  was  ultra  vires  and 
void,  because  the  plaintiff  had  no  power  to  let 
for  a  long  term  of  years  all  Its  property  and 
fmnchlses  to  anoOier  corpcoation  engaged  in 
the  same  business.  The  trial  court  held  that 
the  lease  was  void,  but  that  the  plaintiff  could 
recover,  as  upon  a  quantum  meruit,  for  use 
and  occupation,  although  no  such  cause  of  ac- 
tum was  all^iled  in  the  complaint,  and  no 
proof  given  as  to  rental  value,  artde  from  the 
rent  reserved  In  the  lease  itself.  The  plaintiff 
Is  a  corporation  organized  In  1863  nnder  a 
special  statute  of  the  state  of  Maine,  with  au- 
thority to  make,  sell,  and  distribute,  in  the 
usual  way,  Ulumlnatliv  gas  to  the  dty  of 
Bath  and  Its  Inbabltante  for  the  purpose  of 
lighting  bufidlngs,  streets,  and  public  places. 
It  was  given  power  by  Its  charter  to  hcHA  such 
real  and  personal  property  as  should  be  neces- 
sary to  enable  It  to  carry  on  the  business 
aforesaid,  and  also  "to  lay  gas  pipes  In  any  of 
the  pubUc  streets  or  highways  in  said  <dty, 
upon  first  <rtrtalnlng  consent"  of  the  proper 
authorities.  It  was  Its  duty,  as  the  charter 
provided,  "at  all  times,  and  within  a  reason- 
able time  after  request  by  tbe  city  counot, 
*  *  *  to  supply  with  gas  to  such  an  extent 
and  in  such  a  manner  as"  should  be  "required, 
any  street  or  public  building,  at  a  fair  and  rea- 
sonable rate  of  payment  thereftn-."  Them 
vroM  an  express  provision  that  if  It  should  "at 
any  time  refuse  m  unreasonably  neglect  to 
comply  witb  this  provision,  the  exclusive  priv- 
ilege" granted  by  the  charter  should  "be  of  no 
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efCect."  It  was  farther  provided  that  the  com- 
mon council  might  at  any  time  take  and  hold 
capital  9tock  of  the  company  to  an  amomit 
not  exceeding  one-half  thereof,  upon  payment 
of  a  proportional  part  of  the  cost  of  the  In- 
vestment, with  the  addition  of  10  per  cent 
thereta  The  charter  conferred  no  powers  up- 
on the  pl^tUF,  other  thui  those  motioned, 
and  certain  Incidental  anthcnltr  common  to  all 
corporations  of  a  similar  nature^ 

This  compaoy  l^d  pipes  In  the  streets  of 
Bath,  carried  on  the  budness  for  which  It 
was  created,  and  performed  Its  functions 
under  Its  chartor,  ftom  1858  until  the  lOtb 
of  November,  1888,  when  another  corpora- 
tion, known  as  the  United  Gas,  Fuel  A  Light 
Company,  was  organised  under  the  general 
statutes  of  the  state  of  Maine,  vrith  power 
to  make  and  furnish  gas  for  l^^hting  pur- 
poses, as  well  as  heat  and  motive  power 
derived  from  gas,  for  heating  and  manufac- 
turing purposes,  without  restriction  as  to 
locality.  On  the  same  day  that  the  last- 
named  company  was  organized,  the  plaintiff 
leased  to  It  for  the  term  of  25  years  all  Its 
property,  rights,  and  franchises,  and  there- 
upon the  new  company  took  posnesslon  of 
all  the  property  of  the  plaintiff,  Including 
the  gas  plant,  "rights  of  way  tbroi^h  the 
streets,"  and  four  mUes  of  gas  mains  laid 
in  the  puUic.Idghwtu«.  It  contlnned  In  pos- 
session untn  August  2,  1890,  when,  owing  to 
the  nonpayment  of  rent  and  taxes,  the  plain- 
tiff resumed  possession  of  the  property  and 
Tights  covered  by  the  lease.  This  action  Is 
brought  upod  the  bond  given  to  secure  per- 
formance of  the  lease,  to  recover  as  dam- 
ages for  the  breach  of  the  condition  thereof 
the  amount  of  rent  and  taxes  that  became 
due  while  the  lessee  was  still  in  possesfdon. 
No  express  authority  vras  conferred  upon 
the  plaintiff  by  Its  charter  to  execute  a 
lease  so  sweeping  In  character  as  to  part 
not  only  with  all  its  proper^,  but  also 
with  all  Ite  power  to  carry  on  business  for 
a  quarter  of  a  century.  There  was  certain- 
ly no  Implied  power  conferred  upon  the 
plaintiff  to  ^ecnte  such  an  Instrument,  for 
the  Implied  powers  of  corporations  are  con- 
fined to  such  as  are  Incidental  to  those  ex- 
pressly granted  and  necessary  for  the  con- 
venient and  proper  enjoyment  thereof.  VIl- 
1^  of  Carthage  v.  Frederi<^  122  N.  Y.  268. 
271,  25  N.  B.  480;  People  v.  Chicago  Gas 
Tmst  Co.,  180  BL  268.  283.  22  N.  B.  798.  709; 
Beach,  Pub.  Corp.  {  037.  The  pl^ntiff  is  a 
pnUlc  or  quasi  pubUc  corporation,  because 
it  was  created  not  merely  for  the  private 
gain  of  its  BtocUiolders,  but  for  the  benefit 
of  the  public  also.  It  owed  certain  express 
duties  to  the  public,  for  It  was  bound  to  sup- 
ply with  gas  any  street  or  public  building 
upon  request  of  the  city  council.  It  had  a 
franchise  from  the  city  to  lay  mains  In  pub- 
lic streets  for  the  purpose  of  furnishing  gas 
to  the  InhaUtants.  It  was  under  obligation, 
at  any  time,  to  transfer  one-half  of  Its  stock 
to  the  dty  upon  payment  of  a  sum  to  be 


agreed  upon,  or  adjusted  by  arbitration  up- 
on a  prescribed  basis  of  cost  and  profit  It 
was  subject  to  the  control  of  the  legislature, 
could  be  s^ven  the  power  of  eminent  domfUn, 
and  could  be  compelled  by  mandamus  to 
discharge  its  duties  to  thepubllc.  The  purpose 
of  its  creation  was  twofold:  First,  to  accom- 
modate the  public,  both  in  Its  organized  and 
unorganised  capaidty,  by  furnishing  gas  to 
the  streets  and  buildings  owned  by  the  city 
and  to  the  dweUings  and  budness  places  of 
the  people;  and,  second,  to  make  It  profitable 
for  the  stockholders  to  serve  the  public  In 
this  way.  Its  powers,  therefore,  were  to  be 
exercised  in  part  for  the  public  good.  The  due 
discharge  of  its  duties  to  the  public  formed 
the  consideration  of  the  public  grant  and  an 
acceptance  of  the  charter  was  an  assumption 
of  the  duties  Imposed  thereby.  New  Orleans 
Gaslight  Co.  T.  Louisiana  Light  ft  Heat  Pro- 
dudng  ft  Hannfg  Co.,  115  U.  S.  650-  6  Sup. 
Ct  252.  As  was  said  by  Chief  Justice  Fuller 
in  Gibbs  V.  Gas  Ca,  130  U.  8.  396,  408, 0  Sup. 
Ct  553,  557:  'The  supplying  of  Illuminat- 
ing gas  Is  a  budnesB  of  a  public  nature  to 
meet  a  public  neces^ty.  It  Is  nol;  a  busi- 
ness like  that  of  an  ordinary  corporation  en- 
gaged In  the  manufacture  of  articles  that 
may  be  furnished  by  Individual  effort"  And 
in  an  earlier  case  In  the  same  court.  Mr. 
Justice  Harlan  said:  "The  manufacture  of 
gas,  and  Its  distribution  for  public  and  pri- 
vate use  hf  means  of  pipes  laid  under  leg- 
islative authority  in  the  streets  and  ways  of 
a  city,  is  not  an  ordinary  business,  in  which 
any  one  may  engage,  but  It  is  a  franchise 
belon^ng  to  the  government  to  be  granted 
for  the  accomplishment  of  public  objects  to 
whomsoever,  and  upon  what  terms,  It 
pleases.  It  Is  a  bntdness  of  a  public  nature, 
and  meets  a  public  nec«tslty  for  which  the 
state  may  make  provision."  New  Orieans 
Gasl^ht  Co.  V.  Louisiana  Light  &  Heat 
Produ<dng  ft  Manurg  Co.,  HQ  U.  S.  650,  669, 
6  Sup.  Ct  252,  262. 

The  lease  under  consideration  was  a  can- 
tract  that  wholly  disabled  the  plaintiff  from 
performing  those  duties  to  the  public  that 
were  required  by  its  charter.  It  was  a  com- 
plete transfer,  for  the  period  of  25  years,  of 
all  corporate  rights,  powers,  and  property 
except  the  right  to  maintain  Its  wganizatlon, 
collect  rents,  declare  dividends,  and  the  like. 
It  could  no  longer  carry  on  Its  legitimate 
business.  It  conld  ndther  make  nor  sell  gas 
It  could  not  use  the  mains  that  It  had  laid 
In.  the  public  streets,  by  permission  of  the 
city  authorities,  for  the  purpose  of  distribut- 
ing gas.  It  had  parted  with  all  control  over 
its  own  property  used  to  carry  on  its  busi- 
ness. It  had  transfMTed  to  a  rival  corpora 
tion  all  Its  "rights  to  manufacture  and  sel. 
gas"  under  the  provisions  of  Its  charter.  It 
had  neither  the  means  nor  the  right  to  make 
or  sell  that  commodity,  t^e  making  and  sell- 
ing of  which  was  the  object  of  Its  exlst«ie& 
It  could  disdisrge  no  duty  that  It  owed  to 
the  dty  or  to  the  general  public,  because  It 
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bad.  In  effect^  abdicated  every  Tltal  fanctlon 
b7  the  transfer  of  Ita  corporate  rights.  As 
was  aald  by  Judge  Finch  In  an  Important 
case:  "Only  a  shell  of  the  corporation  was 
left  standing  as  a  seeming  obedience  to  the 
law,  bnt  with  all  Its  internal  stmctare  de- 
stroyed or  remoTed."  People  t.  North  River 
Sugar-ReflnlDg  Oo.,  121  N.  T.  582,  623,  24 
N,  B.  834,  810.  I  regard  this  lease  as  op- 
posed to  pnbllc  poUcy,  and  therefore  TOld. 
It  was  beyond  the  corporate  powers  of  the 
lessor,  and  Involved  an  abandonmrat  of  Its 
duty  to  the  public.  When  the  charter  of  a 
corporation  confers  vjfoa  It  a  franchise  In- 
tended in  a  large  meastne  for  the  public 
good,  it  cannot,  without  consent  of  the  1^ 
Islature,  by  lease  or  any  other  Instrument, 
tansfer  to  another  company  for  a  long  pe- 
riod of  time  the  exclnslve  right  to  use  that 
franchise,  and  to  carry  on  the  business  for 
which  the  charter  was  granted.  It  cannot, 
by  contract,  render  Itself  powerless  to  par- 
form  the  public  duties  that  It  assumed  In  ac- 
cepting its  charter.  It  cannot  s^  Itself,  or 
Its  right  to  be  a  corporation,  or,  what  is 
the  same  In  effect,  its  power  to  carry  on  the 
business  for  which  It  was  organized.  The 
legislature  created  the  plaintiff,  and  In  the 
act  creating  It  conferred  upon  It  ewtain 
rights  which  were  a  part  of  It,  and  the  most 
Important  of  those  rights  waa  the  authority 
to  make,  sell,  and  dlstiltrote  gas.  Without 
that  right.  Its  charter  would  have  been  an 
empty  name,  and  of  no  value.  With  that 
rlgh^  It  could  do  business,  and,  while  thus 
earning  money  tor  Its  stodtholders,  confer 
a  benefit  upon  the  pnUIc.  It  was  a  vital 
right,  and  when  the  plaintiff  attempted  to 
confer  It  upon  another,  either  for  a  long  or  a 
short  pwlod,  It  practically  suspended  its  own 
ezlstNice  during  that  period.  The  legisla- 
ture. In  chartering  the  plaintiff,  not  only  con- 
ferred rights,  but  also  Imposed  obligations 
upon  It;  and  It  could  not  agreement,  dis- 
able itself  from  perfttrming  those  obligations 
without  the  consent  of  the  power  that  Im- 
posed them.  It  was  bound,  as  by  contract, 
not  to  abandon  those  duties.  By  the  express 
terms  of  its  charter  Its  right  to  existence  de- 
praded  upon  Its  discharge  cf  the  duty  to  sup- 
ply gas  to  the  public  streets  and  buildings 
ui>on  the  request  of  the  city  councIL  It  could 
□ot,  by  its  own  act.  absolve  itself  from  per- 
forming that  duty.  It  could  not  lease  the 
most  essential  part  of  its  franchise,  which 
was  the  right  to  make  and  sell  gas,  without 
miflttlng  itself  for  the  performance  ot  its 
duties  to  the  public.  By  the  lease  In  ques- 
tion, It  parted  for  a  long  period  of  time  with 
its  manufacturing  plant,  all  Its  tangible 
property,  kududlng  everything  that  was  es- 
smtial  to  its  business,  as  W6U  as  the  use  of 
its  franchise,  and  Its  power  to  serve  the 
public  It  stripped  Itself  of  substantially 
everything  but  a  name.  All  of  the  authori- 
ties»  as  I  read  them,  hold  tiiat  such  contracts 
are  void,  and  In  support  of  this  i>osltl<Mi  I 
cite  the  following:  Central  Transp,  Co.  v. 


Pullman's  Palace-Gar  Co.,  139  TT.  S.  24,  11 
Sup.  Ct.  478;  Olbbs  v.  Gas  Oa,  130  IT.  S. 
396,  9  Sup.  Ct  S53;  Pennsylvania  R.  Co.  v. 
St  Louis,  A.  &  T.  H.  R.  Co..  118  U.  S.  290, 
6  Sop.  Ct  1084;  momas  v.  Raiboad  Co., 
101  U.  S.  71;  People  v.  Ballard.  134  N.  T. 
269,  294.  32  M.  B.  64,  Sd;  Id.,  136  N.  Y.  639, 
82  N.  E.  611;  People  v.  North  River  Sugar- 
Reflning  Co.,  121  M.  Y.  582.  24  N.  til.  834; 
Troy  ft  B.  B.  Oo.  V.  Boston,  H.  T.  ft  W. 
By.  Co.,  86  N.  Y.  107;  Abbott  v.  Railroad 
Co.,  80  N.  Y.  27;  Abbot  T.  Rubber  Co,  33 
Barb.  578;  Taylor  v.  Earle,  8  Hun,  1;  Froth- 
Inghiun  V.  Barney,  6  Hun,  366. 

Although  the  lease  was  ultra  vhres,  It  does 
not  fidlow,  simply  on  that  account  tiiat  It 
cannot  be  enforced,  so  far  as  it  has  been  ex- 
ecuted, by  compelling  the  leasee  to  pay  roit 
for  the  i>eriod  that  It  was  in  the  actual  pos- 
session and  enjoyment  of  the  property  leased. 
While  courts  of  all  Jurisdictions  seek  to  af- 
ford a  rranedy  fbr  the  value  received  1^  one 
party  from  the  practical  performance  of  an 
ultra  vires  contract  l>y  the  other,  they  differ 
as  to  the  ground  of  cecovery.  The  position 
of  the  supreme  court  of  the  United  States 
upon  the  subject  la  that  a  contract  made  by  ft 
coiporatlon,  whltii  la  unlawful  and  void  be- 
cause beyond  the  scope  of  Its  corporate  pow- 
ers, does  not  by  being  carried  into  execution, 
become  lawful  and  valid;  and  that  tiie  prop- 
er remedy  of  the  party  ^grieved  Is  to  dls- 
affirm  the  contract,  and  sue  to  recover,  as  on 
a  quantum  momit  tiie  value  of  what  the  de- 
fendant has  actually  recdved  the  benefit  of. 
Pittsburgh,  a  ft  St  Ii.  B.  Oo.'  v.  Keokuk  ft 
H.  Bridge  Go.,  181  U.  8.  871.  888,  0  Sup.  Ct 
770,  776;  Louisiana  v.  Wood,  102  U.  S.  294; 
Parkersburg  v.  Brown,  106  U.  S.  487,  608,  1 
Sup.  Ct  442,  4C6;  Chapman  v.  Douglass  Co., 
107  U.  S.  348,  860.  2  Sup.  Ct  62.  72;  Salt 
Lake  City  v.  HoDlster,  118  U.  8.  256,  263,  6 
Sup.  Ct  1065,  1069;  Pennsylvania  R.  Oo.  v. 
St  Louis,  A.  ft  T.  H.  B.  Co.,  118  tr.  8.  290, 
817,  6  Sup.  Ct  1004,  HOT.  In  many  of  the 
states  the  same  rule  prevails  whore  the  con- 
tract Is  shiqily  ultra  vires  and  not  malum  pro- 
hibitum. While  the  contract  Is  held  to  be 
void,  ttie  party  who  baa  zectived  value  under 
It  Is  compelled  to  refund,  after  reecls8l<m  by 
the  other,  ^tber  In  an  action  at  law  for  money 
had  and  received,  mr  in  a  suit  In  equity  to  com- 
pel an  accounting  and 'restitution.  White  v. 
Bank,  22  Pick.  181;  Morvllle  v.  Society,  25 
Am.  Rep.  40;  Davis  v.  Railroad  Co.,  41  Am. 
Rep.  221;  Paul  v.  Kenosha,  04  Am.  Dec  598; 
Moore  v.  Tanning  Co.,  60  Vt  469, 16  Ati.  114; 
Anthony  v.  Sewlng-Mach.  Co.,  16  R.  L  571, 18 
AIL  176;  Haniman  v.  First  Bryan  Baptist 
Church,  63  Ga.  186;  Day  v.  Buggy  Co.,  57 
Mich.  146,  23  N.  W.  628.  The  application  of 
these  principles  to  this  case  would  defeat  the 
plaintiff,  for,  unless  there  could  be  a  recovery 
from  the  lessee  upon  the  lease,  there  could  be 
none  against  Its  sureties  upon  the  bond,  as 
their  sole  agreement  was  that  the  former 
should  "faithfully  and  fully  execute  and  per- 
form the  conditions  of  said  lease."   Rosa  v. 
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Butterfloia,  33  N.  T.  605;  Stewart  v.  Bram- 
haU,  74  N.  Y.  85;  Bank  v.  Wheeler,  60  N,  T. 
012;  3  Am.  &  Eng.  Ene.  Law,  888.  "The  ob- 
ligation of  the  surety  beli^  accessory  to  the 
obligation  of  some  person  who  Is  the  prin- 
cipal debtor,  It  Is  of  Its  essence  that  there 
should  be  a  valid  obligation  of  a  principal 
debtor.  The  nolllty  of  the  principal  obligation 
necessarily  indnces  the  nullity  of  the  acces- 
Boiy."  Theo.  Prln.  &  Sur.  2;  Chit  Cent  499. 
On  the  otha-  hand,  the  courts  of  this  state 
have  permitted  a  recovery  upon  the  contract  it- 
self, although  ultra  vires,  when  wholly  or 
parQy  performed,  for  the  re^on  that  to  hold, 
otherwise  would  promote  injustice.  Thus,  In 
Arms  Go.  v.  Barlow,  68  N.  Y.  62.  69,  this 
court  said:  "Whether  the  contract  as  original- 
ly made  was  ultra  vires  is  not  a  very  impor- 
tant Inquiry  at  this  time.  If  it  was,  the  state, 
under  whose  sovereignty  It  dwells,  and  by 
whose  act  and  favor  it  exists,  has  no  interest 
in  arresting  Its  action  for  the  recovery  of  mon- 
eys equitably  due  upon  a  contract  fully  eie- 
cnted,  and  a  work  fully  accomplished,  what- 
ever may  be  Its  right  to  annul  Its  charter. 
•  •  •  The  plea  of  ultra  vires  should  not, 
as  a  general  rule,  prevail,  whether  Interposed 
for  or  against  a  corporation,  when  It  would 
not  advance  Justice,  but,  on  the  contrary, 
would  accomplish  a  legal  wrong.  *  *  *  A 
purchaser  who  acquTred  by  contract,  and  un- 
der an  agreement  to  pay  for  it,  the  property  of 
a  corporation,  cannot  defeat  the  claim  for 
the  purchase  price  by  impeaching  the  right  of 
the  corporation  to  become  the  owner  of  the 
property.  One  who  has  received  from  a  cor- 
poration the  full  consideration  for  his  engage- 
ment to  pay  money,  either  In  services  or  prop- 
erty, cannot  avail  himself  of  the  objection 
that  the  contract,  thus  fully  praformed  by  the 
coriMMratlon,  was  ultra  vires,  or  not  within  its 
chartered  privileges  and  powers.  It  would  be 
contrary  to  the  first  principles  of  equity  to  al- 
low sudi  a  defense  to  prevail  In  an  action  by 
the  corporation."  It  was  according^  held  that 
In  an  action  brought  under  the  general  manu- 
facturing act  of  1848  (Laws  1848.  e.  40.  S  1% 
and  Laws  1858,  c.  883)  by  one  manufacturing 
corporation  against  the  trustees  of  another,  to 
recOTrar  the  contract  price  for  goods  sold  and 
delivered  to  the  defendant's  corporation,  the 
objection  that  the  plaintiff  was  not  author- 
ized to  manufacture  and  sell  the  goods,  or  to 
enter  Into  the  contract,  was  not  available  as  a 
defense.  The  contract  In  that  case,  however, 
was  not  a  violation  of  any  right  owing  by  the 
corporation  to  the  public.  This  Is  true,  also, 
of  other  cases  relied  upon  by  the  respondent. 
Kent  T.  Mining  Ca,  78  T.  169;  Bank  v. 
Savery,  -82  N.  T.  291;  Raft  Co.  v.  Boach,  97 
N.  Y.  378;  Starin  v.  Edson,  112  N.  Y.  206,  19 
N.  B.  670;  Mayor,  etc.,  v.  Huntington,  114  N. 
Y.  631,  21  N.  E.  998;  City  of  Buffalo  t.  Bal- 
com.  184  N.  Y.  682,  82  N.  B.  7.  These  cases 
seem  to  rest  upon  the  ground  of  estoppel, 
which  probibita  a  corporation  from  pleading 
the  defense  of  ultra  vires  so  long  as  It  retains 
the  boieflts  €ft  tbe  tranucUon;  but  in  Kent  t. 


Mining  C5o.,  78  N.  Y.  186,  a  distinction  is  sug- 
gested when  the  franchise  Is  of  a  public  na- 
ture. In  Woodmtr  v.  Railway  Co.,  93  N.  Y. 
609,  the  lessor  owed  a  duty  to  the  public,  but 
certain  statutes  were  relied  upon  as  author- 
izing the  lease,  tbe  power  to  make  which  was 
the  subject  of  controversy.  Page  616.  Thus 
the  court,  through  its  chief  Judge,  after  a  re- 
view of  tlie  statutes,  said:  "It  would  seem  to 
follow  from  these  statutes  that  the  supreme 
legislative  authority  of  this  state  does  not  re- 
gard the  transfer  of  the  property  and  priv- 
ileges of  one  railroad  corporation  to  another 
with  a  view  of  their  operation  by  the  lessees 
thereof  as  either  contrary  to  good  morals  or 
public  policy."  Page  617.  The  court  consid- 
ered, but  did  not  decide,  the  question  which 
arose  In  that  case,  whether  a  lease  by  a  rail- 
road corporation  of  its  property  and  privileges 
to  an  individual  was  ultra  vires  or  not,  as  It 
held  that  the  grantee  in  such  a  conveyance,  at 
least  so  far  as  the  contract  has  been  executed, 
Is  estopped  from  contesting  the  title  of  his 
lessor,  or  the  validity  of  the  conveyance  by 
which  be  has  acquired,  and  still  holds,  posses- 
sion of  the  leased  property.  Where  the  con- 
tract of  a  corporation  Is  contrary  to  public 
policy,  solely  because  made  In  excess  of  its 
rightful  powers,  but  It  is  free  from  every  oth- 
er vice.  It  Is  not  illegal  in  the  sense  of  the 
maxim,  "Ex  turpi  contractu  non  oritur  ac- 
tio." Such  a  contract,  when  partly  performed, 
may  well  be  proportionately  enforced  where 
Justice  requires  It,  In  order  to  prevent  a  de- 
fendant from  alle^ng  his  own  wrong  for  the 
purpose  of  avoiding  a  Just  responsibility. 
When,  however,  the  contract  of  a  corporation 
is  contrary  to  public  policy  for  some  cause 
that  would  avoid  the  contract  of  a  natural 
person,  as,  for  instance,  an  agreement  tending 
to  defeat  or  impair  the  Interest  of  tbe  state,  a 
more  serious  question  Is  presented.  The  ab- 
negation, by  contract,  of  a  public  duty,  while 
not  malum  prohibitum,  becanse  forbidden  by 
statute,  may  be  so  because  forbidden  by  the 
principles  of  the  common  law.  The  enforce- 
ment of  such  a  contract,  so  far  as  performed. 
In  order  to  preveut  hijnstlce  to  Individuals, 
m^ht  inflict  greater  Injustice  upon  the  state. 
Where  neither  party  Is  misled  by  the  other, 
but  both  know  that  the  contract  disables  a 
corporation  from  discharging  a  duty  that  it 
owes  to  tbe  public,  according  to  the  express 
requirement  of  Its  charter,  should  any  part  of 
it  be  enforced?  When  the  interest  of  .the 
state  Is  involved,  should  even  a  parttceps 
crlmlnla  be  prevented  from  asserting  that  such 
a  contract  is  void?  S  Thomp.  Corp.  S  5098.  It 
is  not  necessary,  however,  ttat  we  should  an- 
BW&  these  qneBtlons  in  this  case  by  an- 
nouncing the  law  of  onr  own  state  upon  tbe 
subject,  as  the  rule  that  prevails  in  the  state 
of  Maine  should  govern  the  rights  of  the  par- 
ties liow  before  us.  The  lease  was  made  and 
was  to  be  performed  In  the  state  of  Maine. 
The  parties  thereto  were  c(»poratIons  organ- 
ized under  the  laws  of  that  state.  They  both 
had  offices  and  were  doing  business  there.  The 
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pnverly  oovered  the  Irase  was  sltoated 
Own,  wsB  used  for  a  purely  local  pmpose, 
and  tt  could  not  be  used  to  any  extrait  at  any 
otber  place.  The  presumption  Is,  therefore, 
that  the  parties  Intended  that  the  contract 
should  be  goTerned  by  the  law  of  the  place  of 
performance  as  to  Its  validity,  nature,  and  ef- 
fect Dickinson  t.  Edwards,  77  N.  Y.  578; 
*IiTerpool  &  O.  W.  Steam  Oo.  t.  Ptaenlz  Ins. 
Qo..  129  n.  8.  387.  9  Sup.  OL  469;  Story, 
Ckmfl.  Laws,  {  24a 

In  order  to  prore  the  c<»nmon  law  as  It  ex- 
ists In  the  state  <rf  Maine,  uptm  tbe  principal 
question  InvolTed,  the  defendant  read  In  evl- 
denqe.  without  objection,  the  following  au- 
thorities. Gould  T.  RaUnnd  C!o.,  82  Me.  122, 
19  AtL  S4;  Edison  United  Manuf'g  Oo.  t. 
Farmlngton  Electric  Light  &  Power  Co.,  SSt 
Me.  470,  19  Aa  869:  Bailey  t.  Trustees,  71 
Me.  472;  FrankliU  Oo.  v.  Lewlston  Inst,  for 
Savings,  68  Me.  43;  Oummlngs  t.  Webster,  43 
Me.  192;  Andrews  r.  Insurance  Co.,  37  Me. 
250,  and  Bangor  Boom  Corp.  v.  Whiting,  29 
Me.  123.  The  plaintiff  read  In  evidence  In- 
habitants of  Bucksport  v.  Woodman,  68  Me. 
33,  which  Is  doubtless  a  miscitatiqn,  as  it  has 
no  bearing  upon  the  subject  Some  of  tbe  au- 
thorities relied  upon  by  the  defendant  do  not 
apply  to  this  case,  but  others  hold  that  there 
can  be  no  recovery  on  a  contract  made  by  a 
corptmitlon  outside  of  Its  corporate  powers, 
even  where  It  has  had  the  benefit  tbereof.'and 
the  agreement  has  been  fully  executed.  That 
rule,  If  applied  without  qualification,  would 
defeat  a  recovery  by  the  plaintiff  In  this  ac- 
tion. Since  the  dedslon  of  this  case  by  tbe 
trial  court,  the  supreme  court  of  Mainb  has 
declared  the  law  of  that  state  In  an  action 
founded  upon  a  lease  like  that  now  under 
consideration,  which  was  brought  against  the 
same  lessee  as  defendant  Brunswick  Gas- 
light Co.  V.  United  Gas,  Fuel  &  Light  Co.,  85 
JA.  532,  27  AtL  525.  WhUe  we  may  uot  refer 
to  that  case  as  evidence,  because  it  is  not  a 
part  of  the  record,  we  may  refer  to  It  as  an 
authority,  most  cogent  and  [lersuaslve,  to  aid 
us  In  Int^rettng  the  cases  that  were  read 
In  evidence.  In  deciding  that  case  the  court 
held  that  a  corporation,  which  owes  duties  to 
the  public  as  well  as  to  its  stockholders,  can- 
not sell  or  lease  Its  corporate  powers  or  priv- 
ileges, and  thereby  disable  Itself  from  pe> 
forming  Its  public  duties.  The  lease  was  also 
held  to  be  void  upon  the  ground  that  traffic  !n 
corporate  franchises,  If  allowed,  would  tend 
to  create  monopolies.  Tbe  court  declared  that 
there  could  be  no  recovery  of  rent  upon  the 
lease,  and  expressly  adopted  tbe  rule  of  the 
supreme  court  of  tbe  United  States  upon  the 
subject  that  the  proper  remedy  was  "to  dis- 
.  affirm  the  contract  and  sue  to  recover  as  on  a 
quantum  meruit  the  value  of  what  the  defend- 
ant has  actually  received  the  benefit  of."  I 
think  that  when  the  cases  in  evidence  are  read 
tn  the  light  of  that  authority,  tbey  show  that 
the  law  of  the  state  of  Maine  will  not  permit 
a  recoveiy  upon  an  ultra  vireB  contract  wheth- 
er It  baa  been  performed  or  not   The  case 


cited  IB  ^ply  a  logteal  appllcatloa  ot  the 
principle  involved  la  tbe  cases  proved.  Wblla 
the  reasuis  are  amplified,  and  the  ^tpUcatlon 
is  extended  to  a  new  state  of  facts,  the  eoor 
elusion  la  supported  and  mvrasted  by  the 
previous  decisions.  For  these  reasons  I  am 
compiled  to  dissent  from  the  Judgment  of  af- 
firmance pronounced  by  my  assocdates,  and 
to  vote  for  reversal  and  a  new  trial 

All  concur  with  ANDBSIWS,  0.  J.,  for  af- 
firmance, except  VANN,  J.,  dissenting.  Judg- 
ment affirmed. 


(151  N.  T.  Wt 
BOWBLL  et  at  V.  JANVRIN. 
(Court  of  Appeals  of  New  Tork.    Dee.  1.  1808.) 

G^RPORATIOXB— LlABILlTT  Or  BTOCEBOLDBBS — AO 
TION  TO  ESFORCS— SDFMOIBSOT 
07  COHPL&INT. 

1.  Id  an  action  to  enforce  the  llabilitj  of  a 
stockholder  of  a  manafacturing  corporation  un- 
der tiie  act  of  1848,  providing  that  the  stock- 
holders of  such  company  shall  be  liable,  to  an 
amount  equal  to  the  stock  held  by  them,  for 
debts  of  tbe  company,  nntil  the  whole  capital 
stock  is  paid  in  and  a  certificate  thereof  filed 
for  record,  the  complaint  alleged  generally  that 
tbe  defendant  was  a  stockholder,  and  that  no 
certificate  bad  been  filed.  The  defendant  de- 
morred  on  the  ground  that  the  complaint  did  not 
allege  that  the  stock  held  by  defendant  was  not 
issued  for  property,  and  therefore  exempt  from 
tbe  provisions  of  the  act  of  1848,  nnder  Laws 
1853,  c  333,  declaring  that  the  trustees  of  such 
company  may  issue  stock  for  property  necessary 
for  tbe  business,  and  that  the  holdets  thereof 
shall  not  tie  liable  for  further  paymeots  under 
the  act  of  1818.  HOd  that,  as  tbe  exception 
thus  provided  Is  a  matter  of  defense,  it  was  not 
necessary  that  it  shoold  be  denied  by  the  com- 
plaint. 

2.  In  an  action  to  enforce  the  liabiUty  of  a 
stockholdtf  of  a  manafacturing  corporation  un- 
der the  act  of  1848,  providing  that  the  stock- 
holden  of  such  company  shall  be  liable,  to  an 
amount  equal  to  tlie  stock  held  by  them,  for 
debts  of  the  company,  until  the  whole  capital  is 
paid  in  and  a  certificate  thereof  It  filed  for  record,, 
a  complaint  alleging  generally  that  defendant 
was  a  stockholder  when  the  debt  was  contract- 
ed, and  had  so  continued,  was  sufficient,  though 
indefinite  in  that  it  tailed  to  allege  tbe  amount 
of  stock  defendant  held. 

Appeal  from  supreme  court  general  term. 
First  department 

Action  by  George  P.  Rowell  and  others 
against  Joseph  B.  Janvrin.  A  Judgment  dis- 
missing the  complaint  having  been  affirmed  by 
the  general  term  (29  N.  T.  Supp.  1149),  the 
plalntlGrs  appeal.  Reversed. 

For  former  reports,  see  23  N.  T.  Supp.  481; 
29  N.  T.  Supp.  1149. 

Philip  W.  Carpenter,  for  appellanta.  Dick- 
inson W.  Richards,  for  respondent 

O'BRIEN,  J.  This  was  an  action  against  a 
stockholder  of  a  corporation  organized  undw 
the  manufacturing  act  of  1^8,  to  enforce  a 
debt  <rf  the  corporation,  upon  the  ground  that 
no  certificate  that  tbe  capital  stock  had  been 
paid  in  was  ever  made  or  filed  as  required  by 
the  tenth  and  Seventh  sections  of  tbe  act  The 
complaint  was  diamlwed  at  tba  trial  on  tint  - 
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ground  that  tt  did  Dot  state  facts  sufficient  to 
conMltote  a  cause  of  action,  and  this  ruling, 
and  the  exceptltm  taken  by  the  plalntUf,  raise 
the  only  question  that  need  now  be  considered. 
The  complaint  alleges  that  the  certificate  re- 
quired  by  the  sections  of  the  act  above  refer- 
red to  was  not  filed  or  recorded,  but  It  was 
held  that  this  allegation  was  not  sufficient  to 
charge  the  defendant  While  the  complaint 
alleges  generally  that  the  defendant  was  a 
stockholder,  there  Is  no  statement  as  to  the 
amount  or  number  of  shares  that  he  held,  and 
this  was  another  defect  which  waa  stated  In 
the  motion  to  dismiss.  No  other  objection  ap- 
pears to  have  been  made  to  the  sufficiency  of 
the  complaint,  and  no  other  features  of  the 
pleading  are  attacked,  and  the  discussion  Is 
therefore  confined  to  these  two  points. 

The  more  substantial  ground  upon  which 
the  defendant  succeeded  In  the  courts  below 
was  that  the  complaint  failed  to  state  whether 
the  stock  was  Issued  for  cash  or  for  property. 
It  Is  said  that,  If  the  stock  was  Issued  for 
property,  there  was  no  duty  or  obligation  to 
file  any  certificate  whatever,  while,  If  Issued 
for  money,  then  the  statute  applied,  but  the 
plaintiff  was  bound  to  state  a  case  in  bis 
pleading  which  brought  the  defendant  within 
the  statute.  This  contention  calls  for  a  con- 
struction of  the  statute  upop  which  the  action 
Is  based.  The  tenth  section  of  the  act  of  1S18 
provides  that  the  stockholders  of  such  com- 
pany shall  be  severally  liable  to  the  creditors, 
to  an  amount  equal  to  the  stock  held  by  them, 
for  all  debts  and  contracts  of  the  company, 
until  the  whole  amount  of  capital  stock  fixed 
and  limited  by  the  company  shall  have  been 
paid  In,  and  a  certificate  thereof  made  and  re- 
corded as  provided  In  the  following  section, 
and  the  capital  stock  shall  all  be  paid  In, 
one-half  within  one  year,  and  the  other  half 
within  two  years  from  the  incorporation,  or 
the  company  shall  be  dissolved.  The  next  sec- 
tion prescribes  the  form  of  the  certificate,  and 
the  officers  who  are  to  make  and  file  the  same. 
The  fourteenth  section  declares  that  nothing 
but  money  shall  be  considered  as  payment  of 
any  part  of  the  capital  stock.  It  will  be  seen, 
from  these  provisions  of  the  statute  as  orig- 
inally' enacted,  that  the  complaint  In  this  case 
states  sufficient  facts  to  create  the  liability 
then  imposed  upon  the  stockholders.  Hut  by 
chapter  S33  of  the  Laws  of  1858  the  act  of  1848 
was  amended  generally,  without  naming  any 
particular  section.  It  is  vpon  this  amendment 
that  the  learned  counsel  for  the  defendant  baa 
constructed  an  argument  that  has  met  with  sig- 
nal success  in  the  courts  below.  That  statute 
reads  as  follows:  "Sec.  2.  The  trustees  of  such 
company  may  purchase  mines,  mannftctories, 
and  other  property  necessary  for  their  business, 
and  issue  stock  to  the  amomit  of  the  value 
thereof  In  payment  therefor;  and  the  stock  so 
Issued  shall  be  declared  and  taken  to  be  full 
stock,  and  not  liable  to  any  further  calls;  nei- 
ther shall  the  holders  thereof  be  liable  for  any 
further  payments  under  the  provisions  of  the 
tentb  aectloD  of  the  said  act;  but  In  all  state- 


ments and  reports  of  the  company,  to  be  pub- 
lished, this  stock  shall  not  be  stated  or  reported 
as  being  iasrued  for  cash  paid  into  the  company, 
but  shall  be  reported  In  this  req>ect  according  to 
the  fact"  The  nature  and  ground  of  the  stock- 
holders' liability  under  this  amendment  has  been 
much  discussed,  and  on  this  point,  perhaps,  the 
cases  are  not  aU  In  harmony.  Boynton  v.  An- 
drews, 63  N.  Y.  83;  Boynton  v.  Hatch,  47  N. 
Y.  225;  Sehenck  v.  Andrews,  46  N.  Y.  588; 
Id.,  57  N.  Y.  133;  Qriffeth  v.  Green,  12©  N. 
y.  517,  29  N.  E.  838;  Veeder  v.  Mudgett  95 
N.  Y.  295;  Tube-Works  Co.  v.  GUflllan,  124 
N.  Y.  302,  26  N.  E.  538.  It  Is  perhaps  true 
that,  in  some  of  the  above  cases.  It  was  assumed 
that,  in  order  to  protect  the  stocktiolder  from 
liability,  It  was  as  necessary  to  file  the  certifi- 
cate when  the  stock  was  Issued  for  property  as 
when  sold  for  cash.  But  that  precise  question 
was  not  involved  in  any  of  these  cases,  nor  was 
the  question  of  pleading  with  which  we  are  now 
concerned.  But,  whatever  conflict  of  opinion 
is  to  be  found  In  some  of  the  earlier  cases 
with  respect  to  the  stockholder's  liability  from 
the  mere  fact  of  the  failure  to  file  the  certifi- 
cate, we  think  the  question  is  no  longer  an  open 
one  in  this  court.  It  was  held  In  Brown  v. 
Smith,  13  Hun,  408,  that  failure  to  file  the  cei^ 
tlficate  where  the  stock  was  issued  for  property 
was  In  Itself  no  ground  of  liability,  and  that 
since  the  amendment  of  1853,  the  statute  did 
not  require  a  certificate  to  be  filed  In  such  cases. 
This  court  affirmed  the  Judgment  In  that  case 
upon  the  opinions  below.  80  N.  Y.  650.  The 
same  construction  has  been  given  to  the  statute 
In  a  recent  case.  Close  v.  Noye,  147  N.  Y.  597, 
41  N.  E.  570.  The  liability  stlU  exists,  how- 
ever. In  cases  where  the  stock  Is  issued  for  prop- 
erty at  an  excessive,  fraudulent  or  fictitious  val- 
uation, to  the  knowledge  of  the  trustees,  and  for 
the  purp(^  of  evading  the  statute.  Douglass 
V.  Ireland,  73  N.  Y.  100;  Iron  Co.  v.  Drexel,  90 
N.  Y.  87;  Jessup  v.  Carnegie,  80  N.  Y.  441; 
Huntington  v.  AttrlU,  118  N.  Y.  365,  23  N.  E. 
544.  Whether  this  rule  of  liability  is  confined 
to  the  trustees  who  caused  the  stock  to  be  U>- 
sued,  and  to  such  stockholders  as  are  charge- 
able with  knowledge  of  the  fraud,  or  applies 
even  to  innocent  holders  for  value,  is  a  question, 
perhaps,  not  entirely  free  from  doubt  but  not 
Involved  here,  and  need  not  be  -leclded.  1 
Beach,  Priv.  Corp.  S  131c.  The  liability  In  such 
cases,  whatever  limitations  may  be  attached  to 
It  with  respect  to  parties,  does  not  arise  and  is 
not  founded  upon  the  omission  to  ffie  the  certifi- 
cate, but  rests  upon  a  violation  of  the  statute 
which  {^escribes  the  conditions  upon,  and  the 
circumstances  under  which,  the  capital  stock 
may  be  issued  for  property. 

But  It  does  not  follow  that  because  stock 
Issued  by  a  manufacturing  corporation  for 
property  is  not  within  the  tenth  section  of 
the  act  of  1848,  requiring  the  certificate  to 
be  filed,  the  complaint  in  this  action  is  de- 
fective. The  act  of  1853  has  modified  the 
general  provisions  of  the  act  of  1848.  and 
has  relieved  stockholders,  under  certain  clr- 
cumstauces,  from  personal   Uabili^.  The 
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question  here  1b  one  of  pleading,  and  the 
complaint  Is  good  unleBti  the  plaintiff  was 
bound  to  negative  the  provisions  of  the 
amendment  of  In  stating  a  cause  of 

action  arising  upon  a  statute.  It  Is  an  ancient 
rule  that,  where  an  exception  Is  Incorporated 
In  the  body  of  the  clause  of  a  statute,  he 
who  pleads  the  clause  ought  to  plead  the  ex- 
ception. But  where  there  Is  a  clause  for  the 
l)enefit  of  the  pleader,  and  afterwards  fol- 
lows a  proviso  which  Is  against  him,  he  may 
plead  the  clause,  and  leave  It  to  his  adver- 
sary to  show  the  proviso.  Jones  v.  Axen,  1 
Ld.  Raym.  120.  This  rule  of  pleading  has 
been  followed  and  applied  In  a  great  va- 
riety of  cases  arising  ui>on  statutes  and  con- 
tracts, to  this  day.  Harris  v.  White.  81  N. 
Y.  532;  U.  S.  v.  Cooke,  17  Wall.  168;  Com. 
V.  Hart,  11  Cu8h.  130;  Sheldon  v.  Clark,  1 
Johns.  513;  Bennet  v.  Hurd,  3  Johns.  438; 
Teel  V.  Fonda,  4  Johns.  303;  Hart  r.  Clels, 
8  Johns.  41;  Fleming  v.  People,  27  N.  T. 
329;  People  v.  Klbler,  106  N.  Y.  321,  12  N. 
B.  795;  People  v.  Briggs,  114  N.  Y.  56,  20 
N.  E.  820.  The  whole  controversy  presenteil 
by  the  appeal  really  turns,  therefore,  upon 
the  question  whether  the  amendment  of  1853 
Is  to  be  treated  as  an  exception  or  a  pro- 
viso. If  the  latter,  the  plaintiff  was  not 
bound  to  anticipate  It  by  negative  allegations 
In  his  complaint,  but  might  leave  It  to  his 
adversary,  as  matter  of  defense.  The  rea- 
son upon  which  this  rule  of  pleading  rests 
seems  to  be  that  when  a  party  counts  upon 
the  enacting  clause  of  a  statute  containing 
an  exception,  as  the  foundation  of  his  ac- 
tion, he  cannot  logically  state  his  case  un- 
less be  negative  the  exception.  But  If  the 
modifying  words  are  no  part  of  the  enact- 
ing clause,  but  are  to  be  tonnd  In  some  other 
part  of  the  statute,  or  In  some  subsequent 
statute,  it  Is  otherwise;  and  he  may  then 
state  his  case  In  the  words  of  the  enacting 
clause,  and  It  will  be  prima  facie  sufflcient. 
When  we  bear  In  mind  the  reason  of  the 
rule,  and  the  necessity  for  pleading  the  neg- 
ative, it  Is  not  very  important  to  deal  with 
the  somewhat  vague  and  shadowy  distinc- 
tions which  are  to  be  found  in  the  books 
between  an  exception  and  a  proviso.  But 
the  distinction,  however  difficult  to  state,  has 
always  been  recognized.  An  exception  ex- 
empts something  absolutely  from  the  oper- 
ation of  a  statute,  by  express  words  in  the 
enacting  clause.  A  proviso  defeats  its  op- 
eration conditionally.  An  exception  takes 
out  of  the  statute  something  that  otherwise 
would  be  part  of  the  subject-matter  of  It. 
A  proviso  avoids  them  by  way  of  defeasance 
or  excuse.  Black,  Law  Diet.  900;  2  Bouv. 
Law  Diet  483,  "Proviso";  Minis  v.  U.  S.,  15 
Pet.  421.  The  plaintiflf  has  stated  a  case  un- 
der the  tenth  section  of  the  original  act. 
Wiien  that  was  passed,  It  contained  no  ex- 
ception, and  remained  Id  that  condition  for 
five  years.  tlU  the  passage  of  the  amend- 
ment of  1S>3,  An  exception  is  generally  part 
of  the  enactment  Its^,  alnolutelr  excluding 


from  Its  operation  some  subject  or  thing  that 
otherwise  would  fall  within  its  scoi>e.  but 
when  the  enactment  Is  modified  by  Ingrafting 
upon  It  a  new  provision,  by  way  of  amend- 
ment, providing  conditionally  for  a  new  case. 
It  is  In  the  nature  of  a  proviso.  The  statute 
of  1853  has  all  these  characteristics.  It  was 
passed  five  years  after  the  enactment  which 
It  modified.  It  was  not  an  absolute  permis- 
sion to  Issue  the  stock  for  property  general- 
ly, but  only  such  property  as  was  necessary 
In  the  corporate  business;  and  the  amount 
of  stock  to  be  thus  issued  could  not  lawfully 
exceed  the  fair  value  at  which  It  should, 
honestly  and  In  good  f^tb,  be  estimated  by 
the  directors.  The  amendment  took  out  of 
the  original  act  a  special  case,  and  provided 
specially  for  such  a  case.  It  Ingrafted  a 
limitation  upon  the  broad  and  general  lan- 
guage which  the  legislature  had  originally 
employed  in  constructing  the  tenth  section, 
and  that,  as  we  understand,  is  the  main  office 
of  a  proviso.  In  re  Webb,  24  How.  Prac. 
247;  Potter,  Dwar.  118.  It  had  the  same 
effect  as  if  It  was  attached  to  the  original  sec- 
tion, and  was  preceded  by  the  usual  words, 
"Provided,  however,"  etc.  If  this  view  is 
correct,  it  follows  that  the  plaintiff  was  not 
iMund,  by  the  strict  rules  of  pleading,  to 
negative  the  proviso.  He  could  state  a  case 
within  the  terms  of  the  original  enactment, 
and  leave  the  defendant  to  take  the  case  out 
of  It  by  pleading  the  facts  constituting  the 
special  case  provided  for  by  the  amendment. 

We  have  seen  that  an  exception  in  a  stat' 
ute  Is  something  embodied  In,  and  forming 
a  part  of,  the  enacting  clause  Itself;  and 
nothing  of  that  kind  is  found  in  the  tenth 
section,  upon  which  the  complaint  was  fram- 
ed. If  words  follow  the  enacting  clause,  or 
are  subsequently  attached  to  it  or  Ingrafted 
upon  It  by  way  of  amendment,  which  modify 
or  change  its  scope  and  application,  or  take 
a  particular  case  out  of  It,  then  such  new 
matter  or  modifying  words  constitute  what 
Is  technically  known  In  the  construction  of 
statutes  as  a  "proviso,"  which  the  plaintiff 
was  not  bound  to  negative  by  pleading. 
Spieres  v.  Parker,  1  Term  E,  141;  Rex  v. 
Bryan,  2  Strange,  1101;  Steel  v.  SmSth,  1 
Bam.  &  Aid.  94.  And  It  was  therefore  for 
the  defendant  to  aver  and  prove  that  the 
case  was  one  falling  within  the  terms  of  the 
amendment  of  ISi^.  It  appears  from  the 
record  that  this  was  the  view  which  the  de- 
fendant's counsel  took  of  the  case,  since  he 
has  pleaded  In  his  answer  that  the  stock  was 
Issued  for  property;  thus  availing  himself  of 
the  terms  of  the  amendment  or  proviso,  and 
In  that  way  avoiding  the  statutory  llablUty 
for  failing  to  file  the  certificate  which  the 
original  law  required,  but  which  the  amend- 
ment did  not,  according  to  the  construction 
which  the  courts  have  given  to  It  But,  be- 
fore the  complaint  was  dismissed,  some  proof 
should  have  been  given  of  the  facts  so  plead- 
ed. When  the  allegations  of  the  answer 
were  iustalned  by  proof  of  the  fact  that  the 
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stock  was  tssned,  not  for  cssh,  bnt  for  prop- 
erty, tbttn  the  defense  would  be  complete, 
tuUess  the  piamtlff  gave  proof  tending  to 
■how  either  that  the  pnpetty  was  not  sncb 
as  pertained  to  the  business,  or  that  it  was 
deliberatply  oYervalned  for  the  fraudulent 
pnipose  oi  eradlng  the  statnte.  It  wonM 
not  be  enough  to  show  that  there  was  an 
hottest  error  of  Judgment  on  the  part  of  the 
trustees  In  fixing  tfce  Taloe,  but  It  most  be 
shown  that  they  acted  In  bad  faith.  We 
conclnde,  therefore,  that  In  this  respect  the 
complaint  was  snfflcieut. 

The  other  objection  Is,  we  thinly  untenable. 
The  complaint,  It  Is  tnie,  does  not  state  the 
amount  of  stock  tibat  the  defra&utt  held  In 
the  company,  though  Judgment  Is  demuided 
tor  the  amount  of  the  debt  The  sharehold- 
er Is  UaUe,  under  the  statute^  only  to  the 
amount  of  his  stock,  and  consequently  It 
does  not  appear  from  the  complaint  to  what 
extent  the  defendant  Is  liable.  Bnt  It  states 
that  he  was  a  stockholder  at  the  time  the 
debt  was  contracted,  and  continued  to  be 
down  to  a  time  wtthln  two  years  prior  to  the 
commencement  of  the  action.  This  Is  a  suf- 
ficient allegation  ttiat  during  these  times  be 
held  at  least  one  share  of  the  stock.  The 
complaint  Is  cortalnly  open  to  the  objection 
that  it  Is  indefinite  and  uncertain,  but  this 
defect  can  be  taken  adrantage  of  only  by 
way  of  motion.  It  Is  no  ground  of  demurs 
rer.  or  for  a  motion  to  dismiss,  at  the  trial. 
A  complaint  may  be  Indefinite  and  uncertain, 
as  this  Is.  and  at  the  same  time  contain  foots 
sufficient  to  give  the  pWntlff  a  standing  at 
the  trial,  or  to  defeat  a  demurrer.  It  la 
always  in  the  power  of  the  court.  In  such 
cases,  to  comp^  the  plaintiff  to  correct  his 
pleading  la  order  to  apprise  his  adrersary 
of  the  extent  of  the  claim,  as  well  as  the 
grounds  thereof;  and  that,  we  think,  was 
the  remedy  which  the  defendant  should  have 
resorted  to  for  the  defect  In  this  respect. 
The  facta  stated  in  the  complaint  are,  for 
all  the  purposes  of  this  appeal,  to  be  deem- 
ed admitted,  and  we  think  It  cannot  be  held 
that  they  do  not,  prima  fade,  constitute  a 
cause  of  action.  For  these  reasons,  tbe 
judgment  dismissing  the  complaint  without 
requiring  the  defendant  to  give  any  proof 
should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event.  All  concur.  Judg- 
ment reversed. 

OSL  N.  T.  M) 
PEOPLB  ex  reL  OOMMISSIONESS  OF 
PUBLIC  CHARITIES  AND  COR- 
RECTION T.  OULLBN. 
(Court  of  Aiqieals  of  New  Tork.    Dee.  1,  1896.) 

COOBT  or  Appbals— Appbu.  in  Bpbcial  Pro- 
ceeding. 

Special  proceediogs  of  n  criminal  nature, 
commenced  before  a  police  Justice  or  other  minor 
court  not  of  record,  are  governed,  as  to  appeals, 
by  Code  Cr.  Proc.  pt.  5,  tit.  3;  and  under  sec- 
tioii  771,  limiting  the  right  of  appeal  to  tbe 
fKinrt  of  appeals  from  the  judgment  of  tbe  ap- 
pellate diviuon  of  the  supreme  court  to  canes 
"where  the  origimil  appeal  was  from  a  jndg- 
T.45N.E.na5— 26 


ment  of  commitment  of  a  child,'*  an  appeal  will 
not  lie  from  the  Judgment  of  the  appeUate  dlri- 
aion  in  a  proceeding  under  Code  Gr.  Proc.  I 
899,  against  a  man  tar  fiUIure  to  support  his 
wifb  or  children. 

Appeal  from  supreme  court,  appellate  divl- 
Hlon,  First  department. 

Special  proceedings  of  a  criminal  nature,  on 
relation  of  the  commlsslonera  of  public  chari- 
ties and  correction,  against  William  Cullen,  be- 
fore a  police  Justice  of  the  city  of  New  York. 
A  judgment  of  convlctlou  was  affirmed  by  the 
court  of  special  sessioDs,  but  reversed  on  ap- 
peal to  the  court  of  general  sessions.  From  a 
judgment  of  the  appellate  division  of  the  su- 
preme court  (40  N.  Y.  Supp.  1)  reversing  the 
judgment  of  the  general  sessions,  defendant 
appeals.  Complainants  move  to  dismiss,  the 
appeal.    Appeal  dismissed. 

George  W.  Lyon,  for  tbe  motion.  H.  B.  B. 
Stapler  and  Payson  Merrill,  opposed. 

VANN,  J.  This  was  a  spedal  proceeding  of 
a  criminal  nature  commenced  before  one  of 
the  police  justices  of  the  cl^  of  New  York, 
unda  that  part  of  section  890  of  the  Code  of 
Orlminal  Procedure  which  provides  that  "per- 
sons'who  actually  abandon  their  wives  or  dill- 
dren  without  adequate  support,  or  leave  them 
In  danger  of  becoming  a  burden  upon  tiie  pub- 
lic, or  who  neglect  to  provide  for  them  accord- 
ing to  th^  means,"  are  disorderly  persons. 
Oode  Or.  Proc.  pt  6,  tit.  7, 1 899.  The  proceed- 
ii^  was  commenced  by  the  board  of  charities 
and  correction,  who,  for  the  sake  of  (deamess 
and  as  required  by  the  Code,  are  called  the 
"complainants,'  agahist  William  Cullen,  the 
husband  of  SHlen  Cullen.  as  "defendant."  TA. 
I HSO.  The  defendant  made  no  defense  before 
the  police  justice,  who  adjudged  him  a  dlsor^ 
derly  person,  and  required  him  to  pay  the 
sum  of  dght  dollais  per  week  to  the  com- 
plainants for  the  support  of  his  fiunlly.  The 
defendant  appealed  to  the  court  of  special  ses- 
sions, where  a  trial  was  had,  and  It  appeared 
that  the  d^endant  bad  no  family  except  his 
wife,  who,  on  the  15th  of  October,  1S83,  had 
procured  a  decree  of  B^)ar&tIon  from  blm  In 
the  superior  court  of  the  dty  of  New  York. 
The  Judgment,  which  was  read  in  evidence, 
made  no  provision  for  alimony,  but  granted 
leave  to  any  party  in  Interest  to  apply  "for 
such  modification  of  said  Judgment  touching 
the  support  of  said  plaintiff  or  any  other  mat- 
ter OS  may  be  Just"  It  further  appeared  that 
In  188T  an  application  for  alimony  was  made 
In  the  same  action  on  behalf  of  the  wife,  un- 
der the  clause  in  the  decree  which  permitted 
It,  and  on  order  granted  directing'  a  reference 
to  ascertain  the  amount  of  defendant's  prop- 
erty In  order  that  some  allowance  might  be 
made;  bnt  on  aroeal  to  the  genera  term  the 
order  was  reversed,  and  the  motion  .denied. 
Althou^  the  point  was  distinctly  raised  that 
said  decree  was  conclusive  upon  the  question 
of  &e  defendant's  duty  to  support  his  wife, 
the  court  of  q>ecial  aessions  affirmed  the  oidw 
of  the  police  Justice  In  all  respects.  Upon  ap- 
peal, howeror,  by  the  defendant  to  the  court  oC 
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general  sessions,  the  judgments  below  were  re- 
vereed,  upon  the  ground  that  the  Judgment  of 
separation  procured  by  the  wife  was  a  com- 
plete defense  to  this  proceeding  against  the 
husband  for  her  support.  Thereupon  the  com- 
plainants appealed  to  the  appellate  division  of 
the  supreme  court,  which  reversed  the  judg- 
ment of  the  court  of  general  sessions,  and  af- 
firmed the  judgment  of  the  special  sessions. 
7  App.  Div.  118,  40  N.  Y.  Supp.  1.  The  de- 
fendant then  appealed  to  this  court,  and  the 
complainants  now  more  to  dismiss  his  appeal. 

This  motion  involves  our  power  to  review 
a  judgment  or  order  of  the  appellate  division 
of  the  supreme  court  made  In  a  special  pro- 
ceeding  of  a  criminal  nature,  which  originat- 
ed in  a  police  court  or  court  of  special  ses- 
sions. We  have  no  jurisdiction  to  hefir  the 
appeal  unless  It  Is  conferred  by  statute.  Peo- 
ple V.  Trezza,  128  N.  T.  529,  28  N.  E.  533; 
People  V.  Palmer.  109  N.  Y.  413,  418,  17  N. 
E.  213,  215;  People  v.  Dempsey,  31  Hun, 
526,  528.  This  Is  the  established  rule  In  all 
actions,  both  civil  and  criminal,  and  we 
think  it  is  necessarily  the  same  In  special 
proceedings  of  a  criminal  nature,  which  are 
created  by  statute,  and  are  partly  civil  and 
partly  criminal  In  character.  Szuchy  v.  Iron 
Co.,  150  N.  Y.  219,  224,  44  N.  E.  974.  The 
practice  in  criminal  actions,  criminal  pro- 
ceedings, and  special  proceedings  of  a  crim- 
inal nature  Is  now  regulated  by  the  Code 
of  Criminal  Procedure,  and  our  attention  has 
been  called  to  no  other  statute  now  In  force, 
with  reference  to  the  subject  of  appeals  or 
other  method  of  review  In  such  matters. 
That  Code  is  divided  Into  six  parts,  the  first 
three  of  which  relate  to  courts  of  original 
Jurlsdictlou,  to  the  prevention  of  crime,  and  i 
to  proceedings  for  the  removal  of  public  offi- 
cers by  impeachment  or  otherwise.  Part  4, 
embracing  sections  133  to  698,  Inclusive,  re- 
lates to  proceedings  In  criminal  actions  pros- 
ecuted by  indictment,  and  prescribes  the  pro- 
cedure from  Indictment  to  final  judgment  In 
those  cases.  It  Includes  under  title  11  (sec- 
tions 515  to  549)  the  subject  of  appeals, 
when  the  prosecution  Is  by  indictment,  and 
proyldes  what  appeals  may  be  taken  by  the 
people,  as  well  as  by  the  defendant.  It  does 
not  regulate  appeals  In  criminal  actions,  pro- 
ceedings, or  special  proceedings  of  a  criminal 
nature  Instituted  In  courts  not  of  record. 
That  subject  Is  covered  by  part  5  of  the  Code 
of  Criminal  Procedure  (sections  699  to  772), 
which  relates  exclusively  to  proceedings  In 
courts  of  sessions,  police  courts,  and  the 
like.  Title  3  (sections  749  to  772)  embraces 
appeals  from  those  courts,  and  provides  a 
complete  system  of  reviewing  judgments 
rendered  therein.  A  comparison  of  parts  4 
and  5. shows  that  criminal  and  quasi  crim- 
inal appeals,  following  the  analogy  of  ap- 
peals In  civil  cases,  are  classified  Into  two 
kinds,  depending  on  the  jurisdiction  of  the 
court  in  which  the  prosecution  was  commen- 
ced. When  the  court  of  original  jurisdiction 
iB  a  court  of  record,  the  procedure  la  regu- 


lated by  part  4;  but,  when  the  court  of 
origin  is  not  a  court  of  record,  part  5  alone 
applies.  Each  system  Is  complete  and  In- 
dependent of  the  other,  except  that  certain 
portions  of  part  4,  not  here  material,  are  ex- 
pressly adopted  In  part  5.  For  the  rules  gov- 
erning this  appeal,  therefore,  we  must  look 
to  part  5,  which  prescribes  the  only  method 
of  reviewing  the  determination  of  the  in- 
ferior criminal  courts.  In  opposition  to  this 
view,  section  515,  which  occurs  In  part  4, 
is  urged  upon  our  attention.  That  section, 
as  originally  enacted,  simply  abolished  writs 
of  error  and  certiorari  In  criminal  actions, 
and  substituted  the  remedy  of  appeal;  but 
In  1884  It  was  so  amended  as  to  apply  to 
criminal  proceedings  and  special  proceedings 
of  a  criminal  nature.  Laws  1884,  c.  372,  S 
1.  The  effect  of  this  was  simply  to  make 
the  method  of  review  uniform  in  all  cases, 
instead  of  allowing  a  review  by  appeal  in 
criminal  actions,  and  by  certiorari  in  crim- 
inal proceedings  and  special  proceedings  of  a 
criminal  nature,  and  to  remove  some  con- 
fusion that  had  arisen  from  conflicting  de- 
cisions In  the  supreme  court.  People  v.  On- 
tario Sessions,  45  Hun,  54;  People  v.  Demp- 
sey, 31  Hud,  526;  Kllloran  v.  Barton,  26  Han, 
648;  People  v.  Davis,  15  Hun,  209;  People  t. 
Trumble,  1  N.  Y.  Cr.  R.  443;  People  v.  Car- 
ney, Id.  270.  The  legislature  did  not  Intend 
by  that  amendment  to  make  the  system  of 
review  provided  by  part  4  applicable  to  cas- 
es covered  by  part  5,  as  is  evident  from  the 
second  section  of  the  act  of  1884,  which  so 
amended  section  749  of  -the  Criminal  Code 
as  to  cover  convictions  by  the  minor  courts 
in  criminal  proceedings  and  si>eclal  proceed- 
ings of  a  criminal  nature,  as  well  as  in  <Tlm- 
Inal  actions  to  which  it  had  previously  been 
confined.  Section  515  was  thus  given  a  gen- 
eral effect,  by  abolishing  review  by  writ,  and 
substituting  review  by  appeal  in  all  crimi- 
nal matters.  The  new  plan  was  carried  into 
effect  by  the  remainder  of  part  4  as  to  ap- 
peals where  the  proceeding  originated  In  a 
court  of  record,  and  by  part  5  where  the  pro- 
ceeding originated  in  a  court  not  of  record. 
Part  4,  as  originally  enacted,  applied  exclu- 
sively to  criminal  actions.  It  had  not  then, 
and  It  has  not  now,  any  reference  to  special 
proceedings  of  a  criminal  nature.  The  leg- 
islature, by  amending  section  515,  but  leav- 
ing the  other  sections  of  part  4  unchanged, 
showed  that  It  did  not  intend  to  enlarge  tiie 
grasp  of  those  sections  beyond  the  scope  con- 
templated at  the  time  of  their  enactment. 

Our  Jurisdiction,  therefore,  to  hear  the  ap- 
peal in  question,  must  be  found.  If  it  exists, 
in  part  5  of  the  Criminal  Code.  Title  1  re- 
fers to  proceedings  In  courts  of  special  ses* 
slons  generally,  and  title  2  to  the  proceedings 
of  those  courts  In  the  city  and  county  of 
New  York.  Title  3  relates  to  "appeals  from 
courts  of  special  sessions,"  without  regard 
to  locality;  and  the  first  section  thereof  pro- 
vides that  "a  judgment  upon  conviction,  ren- 
dered by  a  court  of  special  aesslona,  police 
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court,  police  magistrate,  or  justice  of  the 
peace,  In  any  criminal  action,  or  proceedings 
or  special  proceedings  of  a  criminal  nature, 
•  *  *  may  be  reviewed  by  the  county 
court  [formerly  court  of  sessions]  of  the 
county,  upon  an  appeal  as  prescribed  by 
this  title,  and  not  otherwise."  Code  Or. 
Proc.  8  749.  as  amended  by  Laws  1895,  c. 
880.  The  method  of  talcing  the  appeal,  mak- 
ing the  return,  arguing  the  appeal,  render- 
ing Judgment  thereon,  and  carrying  it  into 
efCect,  Is  fully  prescitbed  by  sections  750  to 
769,  inclUBlTe.  Section  770  then  provides 
that  "if  the  Judgment  on  the  appeal  be 
against  the  defendant  he  may  appeal  there- 
from to  the  appellate  division  of  the  supreme 
court  In  the  same  manner  as  from  a  Judg- 
ment in  an  action  prosecuted  by  indictment." 
The  next  section  directs  that  the  Judgment 
of  the  supreme  court  upon  the  appeal  shall 
be  final,  "except  that  where  the  original 
appeal  was  from  a  Judgment  of  commitment 
of  a  child,  either  party  may  appeal  to  the 
court  of  appeals  In  like  manner  as  a  de- 
fendant under  section  519,"  vphlch  refers  to 
appeals  In  cases  originating  In  a  court  of 
record.  There  is  no  other  provision  allow- 
ing an  appeal  to  this  court  in  a  proceeding 
commenced  In  one  of  the  minor  courts.  Thus, 
the  rule  is  absolute  In  all  cases,  with  a  sin- 
gle exception,  and  the  proceeding  before  us 
Is  not  covered  by  the  exception.  The  legis- 
lature evidently  intended  to  place  a  limit  up- ' 
on  the  right  of  review  In  the  less  Important 
class  of  cases,  by  allowing  only  two  appeals, 
one  to  the  county  and  the  other  to  the  su- 
preme court  Our  conclusion  is  that  we  have 
no  power  to  hear  the  appeal  In  question, 
which  must  therefore  be  dismissed. 

Whether  the  people  or  the  prosecution,  un- 
der whatever  name  the  proceeding  may  be 
Instituted,  have  the  right  to  appeal  to  the 
supreme  court,  after  a  reversal  by  the  coun- 
ty court  or  court  of  session^,  is  open  to  grave 
doubt.  We  find  no  authority  for  it  In  any 
statute.  The  position  of  the  learned  appel- 
late division,  that  the  right  exists  by  implica- 
tion of  law,  does  not  Impress  us  as  satis- 
factory, In  view  of  the  complete  systems  of 
appeal  in  all  criminal  matters  that  are  ex- 
pressly provided  by  statute.  It  is  unneces- 
sary, however,  to  now  decide  that  question. 
If  the  Judgment  of  the  appellate  division  is 
void  on  Its  face  for  the  want  of  Jurisdic- 
tion to  reverse  the  court  of  sessions,  the  de- 
fendant may  obtain  relief  when  an  attempt 
Is  made  to  enforce  the  judgment  against 
him.  The  motion  to  dismiss  is  granted,  but, 
under  the  circumstances,  without  costs.  All 
concur.  Appeal  dismlsBed. 


a64  111.  S2) 

BAATFIBLD  et  al.  v.  FORSTTH  et  nx. 
(Sa^me  Oonrt  of  lUtnoiB.    Nov.  10,  1886.) 

BBStrLTiiTO  Trvsv— Lachh. 
1.  Where  part  of  the  heirs  of  a  decedent  quit- 
claimed their  interest  in  land  of  deceased  to  an- 


other heir,  on  the  representation  that  it  was  nec- 
essary in  order  to  settle  the  estate  without  liti- 
gation, and  relying  on  his  promise  to  convey  it 
back  when  the  estate  was  settled,  or  pa'y  tot 
the  same,  an  express  tiust,  void  because  not  in 
writing,  was  created. 

2.  In  an  action  brought  In  March,  1895,  to  es- 
tablish a  trust  in  land,  it  api>eared  that  defend- 
ant obtained  f>  deed  frcm  plaintiSs  in  1864,  and 

f)laced  it  on  record;  that  he  had  occupied  the 
and  as  owner  since  that  time:  and  ttiat  com- 
plainants resided  in  the  neighborhood.  Held 
that,  even  if  a  rosulting  trust  was  created,  com- 
plainants were  barred  by  their  laches. 

Appeal  from  circuit  court,  Logan  county; 
G«orge  W.  Herdman,  Judge. 

Action  by  Lucy  F.  Mayfield  and  others 
against  Bobert  N.  Forsyth  and  wife  for  par* 
tltion,  for  an  acconntinft  and  for  general  re- 
lief. From  a  Judgment  In  favor  of  defend- 
ants, plalntiflts  appeaL  Affirmed. 

W.  D.  Wyatt,  for  appellants.    Beach  ie 

Hodnett,  for  appellees. 

CRAIG,  J.  This  was  a  bill  in  equity, 
brought  by  appellants  against  Robert  N.  For- 
syth and  Anna  Forsyth,  for  partition,  and  for  an 
accounting,  and  for  general  relief.  It  appears 
from  the  record  that  on  the  25th  day  of  May, 
18G4,  one  Robert  N.  Forsyth  died,  intestate,- 
In  Logan  comity,  leaving,  him  surviving,  11 
children  or  descendants  of  children  aa  his 
heirs  at  law.  The  deceased,  at  the  time 
of  his  death,  owned  the  E.  ^  of  the  8.  £1.  14 
of  section  24,  and  the  S.  ^  of  the  N.  E.  ^  of 
the  N.  E.  14  of  section  24,  both  in  township 
20  N.,  range  3  W.,  Logan  county,  containing 
100  acres.  The  complainant  Lucy  F.  May- 
field,  as  daughter  and  heir  at  law  of  the  de- 
ceased, claims  an  undivided  one-eleventh  of 
the  land;  Rebecca  T.  Beidler,  daughter  and 
heir  at  law,  claims  an  undivided  one-elev- 
enth; and  the  other  complainant,  Cora  Belle 
Riggs,  an  heir  at  law  of  Emeline  Warner, 
who  was  a  daughter  of  the  deceased,  claims 
an  undivided  one-eleventh.  All  the  other 
heirs  of  the  deceased,  prior  to  the  filing  of 
the  bill,  conveyed  their  respective  interests  In 
the  land  to  the  defendant  Robert  N.  Forsyth, 
who  was  also  a  son  of  the  deceased.  There 
is  therefore  no  controversy  over  eight-elev- 
enths of  the  land,  and  it  will  not  be  neces- 
sary to  make  reference  to  that  Interest.  The 
conti'oversy  Is  over  the  three-elevenths  claim- 
ed by  the  complainants.  The  defendant  In- 
terposed a  demurrer  to  the  bill,  which  the 
court  sustained.  Complainants  then  amend- 
ed their  bill,  and  a  demurrer  was  filed  to  the 
amended  bill,  which  the  court  sustained; 
and,  complainants  electing  to  abide  by  their 
bill.  Judgment  was  entered  dismissing  the 
bill. 

The  bill  and  amended  bill  are  quite  volumi- 
nous, but  it  will  not  be  necessary  to  set  out 
in  detail  the  various  allegations.  The  ques- 
tion, and  the  only  one  which  It  will  be  nec- 
essary to  consider.  Is  whether,  under  the  al- 
legations of  the  bill  and  amended  bill,  the 
facts  therein  stated  are  snfflcleut  to  entitle 
complainants  to  relief  In  a  court  of  equity. 
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And,  first,  It  Is  claimed  that  the  transaction 
established  a  resulting  trust,  and  a  court  of 
equity  will  compel  the  defendant,  as  trus- 
tee, to  convey  or  account  for  the  laud.  A  re- 
sulting trust  does  not  arise  by  contract,  but 
by  Implication  of  law  from  acts  independent 
of  an  agreement  Sheldon  v.  Harding,  44  111. 
6S;  Holmes  v.  Holmes,  Id.  171.  Where  lands 
are  purchased  by  one,  and  paid  for  by  blm, 
but  the  title  to  taken  In  the  name  of  anoth- 
er, the  lands  wlU  generally  be  held  by  the 
grantee  In  trust  for  the  person  who  pays  the 
consideration.  Emmons  t.  Moore,  85  IlL  804. 
Here  it  appears  from  the  allegations  of  the 
bill  that  on  the  6th  day  of  June,  1864,  Lucy 
V.  Mayfleld,  Rebecca  F.  Beidler,  and  Eme- 
Une  Warner,  the  mother  of  Cora  Belle  RIgga, 
the  parties  who  then  owned  the  three-elev- 
enths of -the  land  now  In  eontrorerey,  by 
deed  of  that  date  conveyed  all  their  right, 
title,  and  Interest  In  and  to  the  land  In  dls- 
pnte  to  the  defendant  Robert  N.  Forsyth. 
The  deed  was  duly  acknowledged  before  a 
notary  public,  as  required  by  law.  and  re- 
corded in  the  recorder's  office  of  Logan  coun- 
ty. It  Is  alleged  in  the  bill  that,  soon  after 
the  death  of  Forsyth,  the  defendant  Robert 
N.  Forsyth  had  caused  to  be  prepared  a  quit- 
claim deed,  and,  for  the  purpose  of  defraud- 
ing them,  called  on  complainant  Lucy  F. 
Mayfield,  and  said  "that  fatb^'s  estate  was 
terribly  tangled  up  and  Involred,  and,  If  it 
is  settled  up  In  the  courts,  it  will  be  eaten 
up  by  the  lawyers  and  costs,  and  the  only 
way  this  misfortune  and  trouble  can  be 
averted  and  prevented  Is  for  the  heirs  to  con- 
vey and  assign  to  me  their  respective  rights 
and  Interests  in  the  estate,  so  I  can  settle  up 
the  estate  without  its  having  to  be  taken 
Into  the  courts,  and  so  save  the  costs  and 
lawyer's  fees  which  would  be  incurred  U  It 
goes  into  the  courts;  and  so  soon  as  I  can 
do  It,  or  make  the  money  or  arrangements  to 
do  so  after  settling  up  the  estate,  I  wlU  pay 
you.  If  you  sign  this  writing,  which  Is  mere- 
ly fonnal,  It  wlH  be  the  best  thing  for  all  of 
us  concerned."  And,  relying  upon  his  act- 
ing In  good  f^th  and  earnestly,  she  signed 
said  written  Instrument,  without  reading  It 
or  Its  being  read  to  her,  or  knowing  what  It 
contained,  only  as  stated  by  him.  It  Is  fur- 
ther alleged  that,  after  Lucy  F.  Mayfleld  had 
signed  said  Instrument  in  writing,  said  Rob- 
ert N.  Forsyth  took  the  same  to  orator 
Abram  Mayfield,  presented  the  same  to  him 
for  his  signature,  whereupon  orator  Abnun 
Maj'field  aefted  of  him  why  be  wished  such 
assignment  at  that  time,  and  to  which  query 
he  said  or  replied:  "Oh,  it  Is  merely  formal, 
and  to  enable  me  to  settle  up  the  estate 
Without  Its  going  through  court"  "And,  aft- 
er I  get  the  settlement  of  the  estate  made, 
we  will  all  divide  it  out  among  ourselves." 
And  so  he  stated  to  others  who  signed  said  in- 
struuient  in  writing,  and  in  fact  such  was  the 
understanding  with  said  Robert  N.  Forsyth 
with  other  persons  who  signed  said  paper; 
and  said  Interests  were  so  conveyed  or  sign- 


ed in  trust  for  the  use  and  benefit  of  all 
persons  who  signed  the  same,  and  for  the 
purpose  of  having  said  estate  settled  without 
administration  thereof  being  bad  in  the  usual 
way  In  court,  and  to  save  expenses  and  pay- 
ing attorney's  fees,  and  for  no  other  or  dif- 
ferent reason  or  purpose  whatsoever  on  the 
part  of  oratrii  Lucy  F,  Mayfleld,  the  said 
Emeline  Warner.  Matilda  Forsyth,  and  Abram 
Mayfleld,  or  either  or  any  of  them.  And 
oratrix  and  orators  aver  that,  if  any  title  to 
the  said  realty  passed  to  said  Robert  N. 
Forsyth  by  such  pretended  conveyances,  it 
did  BO  simply  in  trust  for  the  use  and  benefit 
of  said  oratrlxea  Lucy  F.  Mayfield,  Rebecca 
Beidler,  Matilda  Forsyth,  and  Emeline  War- 
ner, her  heirs  and  assigns;  and  that,  more- 
over, the  whole  transaction,  as  an  entirelr* 
even  without  a  promise  on  the  part  of  said 
Robert  N.  Forsyth,  created  a  resulting  trust 

Xo  argument  is  required  to  Show  that  the 
transaction  did  not  create  a  resulting  tnut 
What  was  done  by  the  parties  contains  no 
element  of  a  resulting  trust  No  land  was 
purchased  In  the  name  of  one  person  with 
money  belonging  to  another.  The  complain- 
ants, as  appears  from  the  bill,  voluntarily 
conveyed  their  Interest  In  the  land,  relying 
on  the  verbal  promise  of  defendant  to  con- 
vey back  the  lands  when  his  father's  estate 
was  settled,  or  pay  for  the  same.  If  any 
trust  was  created  by  what  the  parties  did, 
it  was  an  express  trust,  which  would  be  void 
unless  evidenced  by  a  writing.  Biggins  v. 
Biggins,  133  lit  219,  24  N.  B.  61&  A  Similar 
question  arose  in  Stevenson  v.  Grapnell,  114 
111.  21,  28  N.  E.  380,  and  it  was  there  said: 
"Whatever  of  condition  there  was  to  Wil- 
liam B.  Grapnell  holding  the  deed  or  land 
was  verbal  only,  and,  so  far  as  there  might 
be  supposed  to  arise  therefrom  any  trust  it 
was  an  express  trust,  which  would  be  in- 
valid, because  of  not  being  manifested  by 
some  writing  signed  by  the  imrty  declaring 
the  trust  Rev.  St  1874,  c.  59,  |  9.  Where 
there  is  an  express  trust,  there  cannot  be  a 
resulting  or  implied  trust  Kingsbury 
Bumside,  68  HI.  31(X  A  voluntary  convey- 
ance cannot  be  held  to  create  a  resulting 
trust  for  the  grantor.  Jadcson  v.  Oleveland, 
15  Mich.  94."  So,  in  the  case  un&a  consid- 
eration, the  defendant  took  the  title,  to  the 
land,  agreeing  to  hold  It,  settle  the  estate, 
and  reconvey  the  land,  or  pay  for  It  If  any 
relation  of  trust  was  created.  It  was  nothing 
but  an  express  trust  void  under  the  statute. 
There  Is  therefore  no  ground  for  a  recovery 
on  behalf  of  complainants  on  the  theory  that 
the  transaction  between  them  and  the  de- 
fendant was  a  resulting  trust  Bat  if  the 
transaction  was  one  which  might  be  regard- 
ed as  sufficient  to  create  a  resulting  trust, 
complainants  could  not  recover,  because  bar- 
red by  their  laches.  As  has  beoi  seen,  the 
defendant  obtained  a  deed  fnun  the  com- 
plainants on  the  6th  d^  of  June.  1864.  Aft- 
er he  received  the  deed,  It  was  placed  of 
record,  and  the  defendant  has  occupied  the  land 
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Bs  ownei;  ever  atace,  13a  conqtlaloants  xesldliiir 
In  tbe  neighborhood,  and  yet  no  un  was  filed 
imtU  March,  189p.  Here  -wsb  a  period  of  al- 
most 31  7eai8  m  iRbtch  the  compl^naiitB,  with 
a  foil  koowledge  of  all  the  ftwta  In  relation  to 
tbe  manner  In  which  defendant  acquired  the 
land,  have  remained  aOoit,  and  made  no  efffH^ 
whatever  to  set  up  any  dahn,  or  assert  any 
rights  whatever  to  the  land.  The  dday  Is  In- 
excuaable,  and  this  court  has  held  in  numerous 
cases  that  a  delay  for  a  much  shorter  period 
will  bar  a  recovery.  Beadi  t.  Shaw,  67  HI. 
17;  Owea  t.  Peacock,  88  111.  33;  McDearmon 
T.  Bumham,  168  lU.  65.  41  N.  B.  lOM;  Brown 
T.  Brown.  164  lU.  86,  89  N.  B.  883;  Quayle  v. 
Guild,  91  IlL  379.  The  decree  of  the  circuit 
court  will  be  affirmed.  Affirmed. 


(lU  111.  304) 

THOMAS  et  aL  V.  VAN  METER  et  ai. 
(Supreme  Court  of  IDinols.    Nov.  9,  1896.) 

FORECLOSORB  OF  MoRTOAOF:  —  CkEDITORB'  BiLL  — 

RscBtVEK's  Appidatit — Bpfect— Abandonment 
—  BoXA  Fide  Prrchaseb  —  Inadbquatb  Com- 

BIDERATION— LaCBBS. 

1.  The  assignee  of  a  jndgment  filed  a  credit- 
ors' bill  against  the  jndgment  debtor  in  April, 
1874.  The  debtor  filed  a  bill  to  fore<do8e  cer- 
tain mortgages  in  his  own  name  in  May,  1876. 
A  decree  waa  rendered  in  tbe  creditors'  bill  in 
December,  1876,  orderiDg  the  debtor  to  pay  to 
complainant  abont  $30,000,  appointing  a  receiv- 
er, enjoining  the  debtor  from  transferring  his 
pitipeHy,  and  ordering  him  to  assign  it  to  the 
receiver  on  demand.  March  1,  1876,  a  decree 
was  entered  in  the  foreclosure  suit,  finding  due 
$4,680,  decreeing  a  sale,  and  finding  one  S..  by 
reason  of  advances  maide  to  plaintiff  in  n>re- 
dosore,  while  holding  the  mortgages  as  collater- 
al secority  prior  to  foreclosure  proceedings,  en- 
titled to  receive  from  the  proceeds  S4,S92.82, 
and  plaintiir  $87.72.  Itbirch  11,  1876.  the  re- 
ceiver filed  an  affidavit  in  the  fMreclosore  anlt, 
alleging  the  filing  of  the  creditOTS*  bill,  and  his 
appointment  tltereunder,  and  the  court  vacated 
the  forecIoBure  decree  so  far  as  it  directed  the 
payment  of  tbe  proceeds  to  the  parties  named, 
and  reserved  the  question  for  future  order. 
The  receiver  did  not  intervene  in  the  suit,  file 
any  petition,  bring  in  any  parties,  or  obtain  any 
further  action  of  the  court.  The  creditors'  bill 
did  not  describe  the  mortgages,  or  seek  to  reach 
them,  and  the  a£Bdavit  filed  by  the  receiver  did 
not  attack  the  assignments  to  3.  Hel<i,  that  the 
mere  affidavit  of  the  receive  to  his  appointment 
did  not,  without  a  further  order  of  court,  make 
him  a  party  to  the  foreclosure  suit. 

2.  The  mere  order  of  appointment  onder  the 
creditors'  bill  did  not  confer  upon  the  receiver 
title  to  the  detptor's  property. 

3.  To  entitle  tbe  receiver  to  interfere,  It  waa 
necessary  for  him 'to  become  a  party,  and  take 
some  ainrmative  action  to  set  aside  the  assign- 
ments to  S.,  nnd  be  could  not  delay  for  years, 
until  the  creditors'  bill  was  dismissed  for  want 
of  proBecution,  without  being  held  to  have  aban- 
doned the  claim 

4.  Where  a  creditors'  bill  has  been  dismissed 
for  want  of  prosecution,  and  10  years  later  Is 
reinstated,  it  cannot,  by  a  nunc  pro  tunc  order, 
be  given  effect  during  the  period  which  has 
ei^sed  since  the  dismissal, 

5.  Unless  an  execution  is  Issued,  the  lien  of 
a  money  decree  expires  after  one  year  from  its 
date.  Barnes  v,  Germania  Turn  Vereln,  74  111. 
64,  followed. 

6.  The  records  showed  a  creditors'  bill  and 
a  decree  and  appointment  of  a  receiver  thereun- 
der December  22,  1876;  a  foreclosure  suit  be- 


gun by  the  debtor  in  his  own  name  In  May,  1876, 
in  which  a  decree  was  rendered  March  1,  1876; 
a  finding  therein  that  S.  was  entitled  to  the  pro- 
ceeds as  holder  of  the  mortgages  as  collateralB; 
a  vacation  of  the  finding,  and  a  reservation  of 
the  qnestlon  who  should  rec^ve  the  proceeds  of 
the  sale,  made  on  the  affidavit  of  the  receiver, 
who  took  no  further  steps  in  the  matter,  but 
subsequeotly  resigned,  with  the  statement  that 
he  had  received  no  property,  and  had  nothing  to 
do  as  a  receiver;  that  Ms  successor  was  ap- 
pointed; that  the  creditors'  bill  was  dismissed 
for  want  of  prosevution  in  1882;  that  the  last 
recover  died  In  1884,  and  that  do  successor  to 
him  waa  appointed.  H^d,  that  a  bona  fide  pur- 
chaser of  the  decree  of  foreclosure  in  1888  took 
it  free  from  any  claim  or  lien  under  the  credit- 
ors' bUl.    62  III  Apn.  300,  reversed. 

7.  The  payment  ot  ¥2,600  for  an  original  de- 
cree of  foreclosure  for  $4,680  on  property  which 
is  incumbered  by  unpaid  taxes  and  special  as- 
sessments running  back  many  years,  and  the 
title  to  which  can  be  cleared  only  by  long  and 
expensive  litigation,  is  not  so  inadequate  as  to 
constitute  notice  of  fraud  to  the  purchaser, 
though  the  amount  of  the  decree  bad  about 
doubled  by  accumulated  interest. 

^  8.  Where  a  complainant  under  a  creditors' 
bill,  which  has  been  once  dismissed  for  want  of 
prosecution,  and  rrinstated  10  years  afterwards, 
bam  lain  idly  by  tor  36  years  without  taking  any 
affirmative  action,  and  till  tbe  principal  witness 
to  the  tranaactJons  has  died,  his  alleged  rigbts 
are  barred  by  his  own  laches. 

Appeal  from  appellate  court,  First  district 
BUl  by  Gregory  T.  Van  Meter  and  anothw 
agalnut  Horace  H.  Tbomas,  W.  Beach  Tay- 
lor, and  others  to  compel  a  transfer  of  cei^ 
tain  real  estate  and  the  assignment  of  a 
decree  of  foreclosure.  From  the  affirmance 
of  a  decree  In  faror  of  complainants  (62  IlL 
App.  309),  defendants  Thomas  and  Taylor' 
appeaL  Reversed. 

A.  S.  Bradley,  for  appellants.  U.  P.  Smith, 
for  appellees. 

OARTWRIGHT,  J.  Appellees  filed  their 
blU  of  complaint  in  this  case  Jane  1,  1892, 
against  appellants  and  Emanuel  Sandhelmer, 
George  F.  Harding,  Jr..  as  administrator  of 
the  estate  of  Eli  G.  Runals,  Alice  M.  Klrby, 
John  Ooyne,  Johanna  Coyne,  and  Rodney  M. 
Whipple,  praying  that  the  defendants  should 
be  decreed  to  assign,  transfer,  and  convey  to 
the  appellee  Gregory  T.  Van  Meter,  as  re- 
ceiver of  Eli  O.  Runals,  deceased,  certain 
real  estate  sold  to  the  appellant  Horace  H. 
Thomas  under  a  decree  of  foreclosure,  and 
also  the  said  decree,  and  the  notes  and 
mortgages  upon  which  the  same  was  found- 
ed; and  that  an  order  entered  In  said  fore- 
closure cause  March  24,  1888,  providing  that 
the  proceeds  of  sale  be  paid  to  the  appellant 
W.  Beach  Taylor,  should  be  set  aside.  The 
material  facts  alleged  In  the  bill  upon  which 
the  prayer  for  relief  waa  founded  were  as 
follows:  That  on  September  1,  1864,  one 
Isaac  Simmons  gave  two  notes,  amounting 
to  $4,900,  to  Ell  G.  Runals,  and  secured  the 
same  by  mortgage;  'that  on  June  26,  1870, 
judgment  was  entered  against  Ruoals  in 
favor  of  the  executors  of  the  eetate  of  Aion- 
zo  Campbell  for  $22,792.28  and  costs;  that 
on  April  7, 1874,  Abner  O.  Harding,  assignee 
of  said  Judgment,  filed  his  creditors*  bill 


Digitized  by 


406 


45  NORTHEASTERN  REPORTER. 


(111. 


against  Runals  In  the  usual  form,  and  after 
the  death  of  said  Abner  C.  Harding,  about 
September,  1874,  the  appellee  George  P. 
Harding,  as  executor,  became  complainant; 
that  on  May  1>  1875,  Ruaals  filed  a  bill  to 
foreclose  the  mort^ges;  that  on  December 
22,  1875,  a  decree  was  rendered  by  default 
on  the  creditors'  bill,  ordering  Runals  to  pay 
to  Hardily  $30,388.04  and  costs,  and  ap- 
pointing John  H.  Roberts  receiver,  with  the 
usual  power  of  receivers,  and  enjoining  Run- 
als from  selling,  transferring,  or  assigning 
his  estate,  and  ordering  him  to  assign  the 
same  to  said  recelrer  on  demand;  that  on 
March  1,  1876,  a  decree  of  foreclosure  was 
entered  in  the  suit  of  Runals  against  Sim- 
mons, finding  ¥4,680  due.  decreeing  the  sale 
of  the  premises,  and  finding  that  Emanuel 
Sandhelmer  was  entitled  to  receive  out  of 
the  proceeds  of  the  sale  $4,592.28,  and  Run- 
als the  balance;  that  on  March  11,  1876,  the 
recelTer,  Roberta,  filed  his  affidavit  in  the 
foreclosure  case,  setting  forth  the  filing  of 
aaid  creditors*  bill,  and  his  appointment  as 
receiver;  that  on  March  18,  1876,  the  court 
vacated  so  much  of  the  foreclosure  d&cree  as 
provided  for  the  payment  of  proceeds  to  the 
parties  named,  and  reserved  that  question 
for  further  order,  leaving  the  decree  requir- 
ing the  master  to  bring  the  money  Into  court; 
that  the  receiver,  Roberts,  resigned,  and  the 
court  appointed  Sidney  P.  Walker  receiver. 
November  32,  1877;  that  on  April  7,  187S, 
Sandhelmer,  without  consideration,  assigned 
to  Daniel  Head,  of  Kenosha,  all  his  right, 
title,  and  Interest  in  said  decree,  and  Head 
on  the  same  di^  assigned  the  same  decree 
to  Ronals,  and  afterwards  to  appellant  W. 
Beach  Taylor,  without  any  consideration,  for 
the  purpose  of  putting  the  title  in  said  Run- 
als and  Tay Ira  secretly;  that  Receiver  Wallc- 
er  died  January  1,  18S4;  that  on  March  23, 
1888,  the  above-mentioned  assignments  were 
filed  In  the  foreclmnre  suit,  together  with 
an  assignment  dated  February  24, 1888,  from 
Bunals  to  Taylor,  and  another  of  the  same 
date  from  ^ad  to  Taylor;  that  on  March 
24, 1888,  an  order  was  fraudulently  procured 
substituting  Taylor,  as  the  owner  of  the  de* 
cree,  and  providing  for  payment  of  the  pro- 
ceeds to  him;  that  the  Judgment  against 
Runals  was  revived  by  a  scire  fadas  on 
May  11,  1889;  that  on  November  5,  1890, 
said  Bnuals  died,  and  George  F.  Harding, 
Jr.,  was  appointed  his  administrator  about 
July  1, 1S91;  that  m  February,  1892,  the  ap- 
pellee Van  Meter  was  appointed  receiver  of 
Runals,  who  had  died  in  1890,  to  take  the 
place  of  tbe  former  receiver,  who  died  In 
1884;  and  that  the  assignments  were  fraud- 
ulently made  to  defeat  Harding,  and  for  tbe 
benefit  of  Runals,  with  full  knowledge  of  the 
rights. of  Harding  and  the  receiver.  The  bill 
was  answered  by  appellants  and  other  de- 
fendants; appellants  denying  fraud,  and  set- 
ting up  their  rights,  and  averring,  among 
other  things,  that  during  all  the  time  from 
March  iS,  1876,  up  to  the  date  of  filing  tbe 


bill  in  this  case,  for  more  than  16  years, 
neither  the  complainants,  nor  any  one  for 
them,  on  behalf  of  said  pretended  claim  set 
up  In  their  bill,  ever  took 'any  steps  or  pro- 
ceeding of  any  kind  to  establish  said  claim, 
but,  on  the  contrary,  that  the  creditors'  bill 
of  Harding  was  dismissed  June  12,  1882,  for 
want  of  prosecution.  The  cause  was  beard, 
and  a  decree  was  entered  setting  aside  the 
order  of  March  24,  1888,  providing  for  the 
payment  of  the  proceeds  of  tbe  sale  to  Tay- 
lor, and  setting  aside  the  assignments  of 
the  decree,  and  the  sale  certificate  and  deed 
of  the  premises  to  Thomas,  and  ordering  the 
premises  resold,  and  the  proceeds,  less  the 
costs  and  expenses  up  to  the  amount  of  $10,- 
014,  paid  to  George  F.  Harding,  as  executor, 
and  that  any  balance  of  such  proceeds 
should  be  brought  Into  court  for  tbe  benefit 
of  Simmons.  The  appellate  court  has  af- 
firmed the  decree. 

At  the  bearing  It  was  proved  that  the  pro- 
ceedings on  the  creditors'  bill  and  in  the 
foreclosure  suit  were  Bubstantially  as  above 
stated,  acept  that  there  was  no  evidence  of 
the  aU<^;ed  assignment  from  Head  to  Run- 
als. The  afildavit  of  Roberts,  as  receiver, 
which  was  filed  in  the  foreclosure  suit,  stat- 
ed that  he  had  been  appointed  receiver,  and 
he  asked  the  conrt  to  protect  Us  rights  and 
Interests  as  such  receiver  in  tbe  notes  and 
mortgages  foreclosed.  The  order  was  thed 
made  reserving  any  determination  of  the 
proper  parties  entitled  to  the  money  for  a 
further  order  and  deCTee  of  the  court.  The 
recover  did  not  intervene  in  the  suit,  or 
file  any  petition,  or  obtain  any  further  ac- 
tion by  the  court;  no  parties  were  brought 
in;  no  one  was  ruled  to  answer  anything; 
and  no  Issue  was  made  upon  the  subject; 
but  it  was  apparently  dropped  or  abandoned, 
so  far  as  any  further  action  was  concerned. 
On  November  9,  1877,  said  Roberts  petition* 
ed  the  court  to  relieve  him  from  the  receiver- 
ship, and  in  his  petition  stated  that  he  had 
not  received,  as  such  receiver,  any  money, 
property,  or  thing,  real  or  personal,  what- 
ever, into  his  possession,  and  never  bad  oc- 
casion to  perform  any  acts  w&atever  as  such 
receiver,  and  therefore  he  had  no  report  t(^ 
make.  His  resignation  was  accepted,  and 
he  was  discharged,  and  Walker  was  appoint* 
ed.  Walker  did  nothing,  and  on  June  12, 
1882,  the  creditors'  bill  was  dismissed  toe 
want  of  prosecution.  This  did  not  affect 
the  personal  decree  which  had  been  entered 
In  that  suit  t^^nst  Bunals,  but  It  was  the 
end  of  all  proceedings  that  were  or  could  be 
taken  under  that  bill  by  any  action  of  the 
receiver.  Sandhelmer  bad  made  his  claim 
in  the  foreclosure  snit  to  tbe  proceeds.  His 
claim  was  of  this  nature:  Halman  Lowy 
had,  prior  to  March  1,  1875,  loaned  to  Bunals 
$1,700  In  cash,  when.  In  order  to  secure  pay- 
ment of  the  same,  Bunals  placed  in  hte 
hands  the  securities  for  the  payment  of 
which  the  foreclosure  suit  was  brought. 
After  he  received  the  notes  from  Bunals,  he 
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advanced  to  RnnalB.  on  that  securily,  from 
time  to  time,  money  amotmting,  with  inter- 
est thereon,  to  the  sum  of  $2,892.28,  and  aft- 
erwards sold  the  claims  secured  to  Sand- 
heimer.  There  was  due  Sandheimer  from 
Runals,  on  the  date  of  the  decree  of  fore- 
closnre,  $4,592.28,  for  which  the  notes  and 
mortgages  were  security;  and  Sandheimer 
was  entitled  to  that  amount,  leaving  but 
$87.72  of  the  decree  in  which  Rnnals  had 
any  interest  Roberts,  as  receiver,  could 
not  step  Into  the  suit,  and,  by  filing  an  affi- 
davit, take  the  proceeds  of  the  sale  from 
Sandheimer.  The  creditors'  bill  did  not  de- 
scribe this  claim  or  these  securities,  or  seelc 
to  reach  them.  The  mere  order  of  appoint- 
ment set  up  In  that  affidavit  did  not  confer 
title  to  the  property  of  Runals  upon  the  re- 
ceiver. Heffron  v.  Gage,  1^  111.  182,  36  N. 
E.  5GB.  And  as  to  property  previously  trans- 
ferred, the  order  of  his  appointment  gave 
him  no  interest,  but  merely  a  right  of  ac- 
tion to  set  aside  the  transfer  if  It  wa^i  In 
fraud  of  creditors.  The  only  thing  he  could 
do.  If  anything,  was  to  commence  some  pro- 
ceeding in  that  or  some  other  suit  to  set 
aside  the  conveyance  to  Lowy  and  Sand- 
heimer. This  required  affirmative  action 
upon  his  part.  His  mere  affidavit  that  he 
had  been  appointed  receiver.  In  a  creditor's 
suit  against  Runals,  without  any  order  of 
the  court  making  him  a  party  of  the  suit, 
was  not'  sufficient  to  make  him  such  a  party. 
RaUroad  Co.  v.  Surwald,  147  lU.  194,  35  N. 
E.  476.  His  affidavit  did  not  make  any 
charge  against  the  assignments,  nor  allege 
any  reason  for  setting  them  aside.  I-t  mere- 
ly stated  that  he  was  receiver  for  Runals, 
and.  If  so,  he  would  only  be  entitled  to  re- 
ceive the  $87.72  due  to  Runals.  The  evi- 
dence shows  that  any  attempt  to  set  aside 
the  claim  of  Sandheimer  would  have  been 
utterly  futile.  If  the  receiver  designed  to 
attack  it,  his  action  was  proper  enough  in 
order  to  have  the  question  reserved  until  he 
could,  as  receiver,  take  action  to  test  the 
validity  of  the  assignments.  But  he  did 
nothing  of  the  kind,  and  simply  resigned 
with  the  statement  that  he  had  never  had 
any  property  and  had  nothing  to  do. 

It  Is  said  on  behalf  of  Harding  that  there 
was  nothing  for  the  receiver  to  do,  but  that 
he  might  lay  by  for  any  length  of  time  until 
the  proceeds  of 'the  sale  should  be  brought 
into  court,  and,  when  anybody  else  should 
undertake  to  get  them,  he  could  make  his 
claim.  But  we  think  otherwise.  It  was 
necessary  for  him  to  set  aside  the  assign- 
ments upon  some  valid  ground  to  entitle  him 
to  Interfere.  He  never  became  a  party  to 
the  suit,  and  made  no  attempt  to  impeach 
the  assignment.  Six  years  after  the  affida- 
vit was  filed  In  the  foreclosure  suit,  and 
when  nothing  had  been  done  under  the  cred- 
itors' bill,  that  bill  was  dismissed  for  want 
of  prosecution.  It  was  not  pending  any- 
where, or  on  any  docket,  until  June,  1892, 
when  this  bUI  was  filed,  and  Harding  ob- 


tained an  order  of  the  court  purporting  to 
reinstate  that  suit  nunc  pro  tunc  as  of  June 
13,  1882;  and  he  then  procured  the  appoint- 
ment of  the  appellee  Van  Meter,  a  clerk  In 
his  office,  as  receiver  of  the  deceased  Run- 
als* estate,  and  also  procured  the  substitu- 
tion as  defendant  of  his  son,  George  F. 
Harding,  Jr.,  who  had  been  appointed  ad- 
ministrator of  Bunals'  estate  about  July  1, 
1881.  At  the  *^lme  of  the  assignment  to  ap- 
pellant Taylor,  the  creditors'  bill  had  been 
dismissed  for  about  six  years,  and  the  last 
receiver  appointed  bad  been  dead  four  years. 
It  was  four  years  later  that  the  order  of  re- 
instatement was  made.  It  was  not  within 
the  power  of  the  court  to  resuscitate  the 
creditors'  bill,  and  give  It  effect  during  the 
pertod  of  10  years  while  It  was  dismissed. 
During  all  that  time  there  had  been  no  suit 
pending,  and  no  notice  to  anybody  by  that 
suit  that  they  could  not  deal  with  Runals 
concerning  his  property.  And,  while  the 
personal  decree  against  Rnnals,  nnder  the 
creditors'  bill,  was  unaffected  by  the  subse- 
quent dismissal,  that  decree  was  16  years 
old  when  this  bill  was  filed,  and  had  long 
since  ceased  to  be  a  Hen.  Eames  v.  Ger- 
manla  Turn  Verein,  74  111.  &4.  At  the  time 
of  the  assignment  to  Taylor,  he  was  justified 
by  the  appearances  In  the  belief  that  any 
further  proceedings  by  the  receiver  and  the 
claim  made  in  the  foreclosure  suit  had  been 
abandoned;  and  such  was  the  fact,  for 
Harding  testified  In  this  case  that  he  did 
actually  abandon  the  claim.  He  sought  to 
explain  his  delay  and  present  attempt  to 
revive  the  claim  first  by  saying  that  the  mat- 
ter was  pending  for  some  time  in  this  court, 
and  he  was  waiting  to  see  whether  he  had  a 
valid  decree  before  going  on  In  the  collateral 
proceedings.  So  far  as  this  excuse  is  con- 
cerned, It  was  shown  that  that  case  was 
finally  ended  by  the  opinion  of  this  court 
filed  January  31,  1877.  Runals  v,  Harding, 
83  111.  75.  That  excuse  will  not  cover  the 
period  of  delay.  Next  he  said  he  under- 
stood that  the  foreclosure  suit  was  dismissed 
or  defeated  In  some  way,  and  relied  upon 
this  until  his  attention  was  called  to  the 
matter  a  year  or  so  before  this  suit  was 
commenced.  The  argument  based  on  this 
testimony  is  somewhat  Inconsistent  with  the 
remainder  of  the  argument.  As  against 
Taylor,  it  is  contended  that  an  afildavlt  filed 
in  the  foreclosure  suit  was  perpetual  notice 
to  the  whole  world  of  Harding's  rights,  but 
that  Harding  could  rely  upon  reports  re- 
ceived from  others,  and  need  not  take  no- 
tice of  what  was  being  done  In  the  case. 
It  was  several  years  after  the  assignments 
to  Taylor  were  filed,  and  the  order  substltiit- 
ing  him  as  owner  of  the  decree,  that  Hard- 
ing commenced  this  suit.  It  appears  that 
after  the  assignment  to  Taylor,  when  there 
was  an  attempt  to  sell  the  property,  Alice  M. 
KIrby,  the  owner  of  the  fee,  obtained  an  In- 
junction, on  May  1,  1888,  against  the  sale, 
and  the  matter  waB  litigated  by  Taylor  and 
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Mrs.  Klrby'  In  the  circuit  court  and  this 
court  until  January  18,  1892,  when  the  de- 
cree dismissing:  her  bill  was  affirmed.-  Per- 
haps Harding  thought  that  Mrs.  Klrby 
would  be  successful  in  her  suit,  and  was 
waiting  to  see  the  outcome  of  that  litigation. 
While  he  was  under  the  impression  that 
Taylor  would  be  defeated,  he  considered  his 
claim  al)andbned;  but,  after  Taylor  had  liti- 
gated the  matter  with  Mrs.  Klrby  to  a  suc- 
cessful termination,  Harding  concluded  that 
his  claim  was  not  abandoned,  and'  by  this 
suit  asked  a  court  of  equity  to  deliver  the 
fruits  of  the  litigation  to  him.  Sandhelmer 
was  the  owner  of  the  decree,  except  the 
small  Interest  of  Runals,  until  April  3,  1878, 
when  he  made  an  assignment  of  the  same 
to  Daniel  Head,  in  consideration  of  $1,000 
in  cash  and  100  acres  of  land  In  Indiana, 
conveyed  to  Head  by  one  Childs.  At  the 
same  time  Runals  made  an  assignment  of 
his  share,  which  was  $87.72  and  interest,  to 
Head.  There  was  no  eyldenoe  of  an  as- 
signment by  Head  back  to  Runals,  as  aver- 
red in  the  bill.  The  decree  was  assigned  to 
Taylor  February  24,  1888,  by  assignments 
executed  by  Head  and  Rntials.  Taylor  gave 
for  the  decree  a  note  of  Bllsha  Gray  for 
$2,500,  secured  by  telautograph  stock,  and 
the  note  was  paid.  It  is  claimed,  and  the 
evidence  tended  to  prove,  that  these  transac- 
tions were  In  the  Interest  of  Runals,  and 
that  the  $1,000  paid  to  Sandhelmer  was 
loaned  to  Bunala  by  Franklin  Head,  and 
was  afterwards  repaid  by  Runals.  It  does 
not  appear  that  Runals  had  any  interest  in 
the  land  in  Indiana.  But,  If  it  be  admitted 
that  Runals  was  the  equitable  owner  of  the 
decree  after  the  assignments  were  made  to 
Head,  there  would  be  nothing  to  prevent 
Taylor  from  purchasing  it  if  the  transaction 
was  free  from  fraud.  If  Taylor  had  taken 
notice  of  every  existing  fact,  he  would  have 
found  a  Judgment  at  law  and  a  personal  de- 
cree against  Runals,  which  had  ceased  to 
be  liens;  a  reservation  in  the  foreclosure 
suit  of  the  question  who  should  receive  the 
proceeds  of  the  sale,  and  this  made  upon  the 
affidavit  of  a  receiver  who  took  no  further 
steps  In  the  matter,  but  subsequently  re- 
signed his  receivership,  with  the  statement 
that  he  had  done  nothing,  and  had  nothing 
to  do,  as  receiver;  the  creditors'  bill  dismiss- 
ed six  years  before,  and  the  last  receiver 
dead  more  than  four  years. 

There  is  no  evidence  tending  to  prove  any 
fraud  on  the  part  of  Taylor,  or  that  he  par- 
ticipated in  any  manner  or  to  any  extent  lu 
aiding  Runals  to  conceal  property,  or  de- 
fraud creditors.  The  matter  was  In  litiga- 
tion, and  a  long  litigation  followed  the  pur- 
chase. Under  all  the  circumstances,  the 
consideration  was  not  so  inadequate  ns  to 
affect  the  right  of  the  purchaser,  or  give  no- 
tice to  him  of  any  fraud  on  the  part  of 
Runals,  If  there  was  any  such  fraud.  There 
Is  not  a  particle  of  proof  that  the  appellant 
Thomas  ever  knew  or  saw  Runals,  or  ever 


heard  anything  about  any  fact  preceding 
the  assignments  to  Taylor.  The  finding  that 
he  had  full  notice  that  the  asalgDments  were 
without  consideration,  and  fraudulent,  to 
cover  up  the  property  of  Runals,  Is  without 
any  basis  whatever  in  the  evidence.  Asser- 
tion that  a  transaction  is  a  sham  and  fraud, 
and  made  for  unlawful  purposes,  to  hinder, 
delay,  and  wrong  others,  can  be  furnished 
in  every  case.  We  are  not  able  to  find  any 
evidence  upon  which  the  assertion  of  fraud 
in  this  case  can  rest.  But,  If  Harding  ever 
had  any  enforceable  claim,  we  think  it  was 
lost  by  unreasonable  delay.  There  Is  no 
rule  of  equity  more  familiar  tiian  that  It  will 
lend  its  aid  only  to  those  who  seek  it  in 
apt  time.  Here  there  was  not  only  a  delay 
of  16  years,  but  the  principal  witness  to  the 
transactions  had  died  in  the  meantime,  after 
a  Lapse  of  14  years  from  the  entry  of  the 
decree  which  Harding,  by  the  bill  In  this 
case,  sought  to  appropriate.  And  there  was 
no  reasonable  excuse  for  such  delay.  Un- 
der such  circumstances  relief  should  be  de- 
nied to  the  tardy  applicant,  who  slept  bo 
long  upon  his  rights,  If  he  ever  had  any. 
The  Judgment  of  the  appellate  court  and 
the  decree  of  the  circuit  court  are  reversed, 
and  the  cause  is  remanded  to  the  circuit 
conrt,  with  dlrecticnis  to  dlnnlBB  the  blU.  Re- 
versed and  remanded 


(164  111.  SB) 

DREYFUS  et  al,  T.  UNION  NAT.  BANK. 
(Supreme  Court      Illinois.    Nov.  9,  1896.) 

AhSIQSMBST    for    CRKDITORS  —  ALL0WA.NC8  OF 

Claims— Objections— Who  mat  Fili  — Boopb 

or  OmBCTIOMS — PAKTIfBRSaiP — WHA.T  AKB  FiBH 
Debts. 

1.  Objections  to  the  allowance  of  a  claim 
against  an  insolvent  esUte  may  be  filed  by  the 
assignee  and  by  creditors  who  have  proved 
their  claims. 

2.  An  objection  that  a  claim  against  the  es- 
tate of  an  msolvent  firm  is  "inequitable,  unjust, 
and  improper,"  is  broad  enough  to  fndnde  the 
contention  that  such  claim  Is  not  a  partnership 
debt. 

3.  Evidence  thnt  notes,  though  signed  with 
the  individual  names  of  persons  composing  a 
firm,  insteod  of  the  firm  name,  were  given  in 
part  payment  of  land  purchased  as  a  partnfflp- 
ship  venture;  tliat  the' cash  paid  for  improve- 
ments, etc.,  was  from  the  partnership  funds: 
and  that  the  land  and  its  proceeds  were  carried 
on  the  firm's  boolcs  as  partnership  debts,— is 
prima  facie  suflScicnt  to  charge  the  firm.  61 
III.  App.  323,  affirmed. 

Error  to  appellate  court,  First  district 
Claim  by  the  Union  National  Bank  of  Chi- 
cago against  the  estate  of  Morse,  Mitchell  & 
Williams,  an  insolvent  firm.  Henry  Drey- 
fus &  Co.  and  others  filed  objections,  which 
were  sustained;  but,  on  appeal  to  the  appel- 
late court  (see  61  111.  App.  323),  the  Judgment 
was  reversed,  and  the  objectors  bring  error. 
Affirmed. 

The  firm  of  Morse,  Mitchell  &  Williams, 
composed  of  Francis  E.  Morse,  Greorge  H. 
Mitchell,  and  Frederick  0.  Williams,  was  en- 
gaged In  business  Is  Chlc^o  as  dealer  in 
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docka,  Jewelry,  etc.  On  May  10,  1890,  the 
three  persons  composing  said  firm,  jointly 
with  two  other  persons,  Mortimer  H.  Bnrch- 
ard  and  Edward  F.  Cragln,  purchased  from 
one  Anna  B.  Austin  a  certain  tract  of  land 
In  Cook  county  for  the  consideration  of 
$120,000.  Of  this  amount  ¥35,000  waa  paid 
In  cash,  and  the  balance,  $%,000.  by  notes, 
dated  June  10, 1890,  running  otci  a  series  of 
ye&TB,  and  secured  by  trust  deed  on  the  prop- 
erty. For  couTenience  the  title  was  taken 
Id  the  name  of  Morse,  and  he  executed  the 
trust  deed  securing  the  notes.  The  purchase- 
money  notes  were  each  signed  by  all  who 
were  Interested  In  the  purchase,  Morse, 
Mitchell,  and  Williams  each  signing  his  Indi- 
vidual name.  The  firm  name  was  not  signed. 
Oragln  subseQuently  sold  his  Interest  In  the 
land  to  one  Marshall,  who  In  turn  sold  It  to 
the  firm  of  Morse,  Mitchell  &  Williams.  All 
of  said  notes  were  paid,  excepting  two  of 
them,^ne  for  $20,000,  and  the  other  for 
?10,000,  payable,  respectively,  three  and  four 
years  after  date.  These  had  been  discount- 
ed with  the  Union  National  Bank  of  Chi- 
cago. On  July  31,  1S9S,  the  Arm  of  Morse, 
Mitchell  &  Williams  made  an  assignment  to 
Blbert  H.  Gary  for  the  benefit  of  their  creditors. 
The  Union  National  Bank  filed  a  claim  with 
the  assignee,  based  on  the  two  notes  which 
It  held.  To  this  claim  the  assignee,  and  also 
Henry  Dreyfus  &  Co.  and  R  A.  Kipling,  cred- 
itors of  the  Insolvent  firm,  filed,  objectlona. 
Upon  a  trial  of  the  objections  In  the  county 
court  of  Cook  county,  several  propoititlons  of 
law  presenting  the  claimant's  theory  of  the 
case  were  submitted;  ■  but  the  court  refused 
to  hold  any  of  them,  and  refused  to  allow  the 
claim  as  against  the  partnership  assets,  hold- 
ing that  the  notes  represented  an  individual 
and  not  a  firm  indebtedness.  From  that  or- 
der the  claimant  appealed  to  the  appellate 
court,  where  the  judgment  below  was  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  allow  the  claim  against  the  estate  of 
the  Insolvent  firm.  To  reverse  the  judgment 
of  the  appellate  court  the  objectors  prose- 
cuted this  writ  of  error. 

Moses,  Pam  &  Kennedy,  for  idalntlfts  In 
error.  Tenne,  McConnell  &  CofTeen,  for  de- 
fendant In  error. 

BAKER,  J.  (after  stating  the  facts).  The 
question  in  this  case  la  whether  or  not  the 
notes  filed  by  the  defendant  in  error  as  a 
claim  against  the  Insolvent  estate  of  the 
firm  of  Morse,  Mitchell  &  Williams  are  a 
partnership  Indebtedness.  The  defendant  In 
error  Insists  that  the  plaintiffs  in  error,  'Who 
are  objecting  to  the  allowance  of  said  claim 
against  the  partnership  assets,  are  not  in  a 
position  to  object  to  Its  allowance.  This 
point  Is  not  well  made.  That  they  are  in  a 
position  to  make  the  objection  Is  clear,  for 
one  of  them  Is  the  assignee  of  Morse,  Mitchell 
&  Williams,  while  the  others  are  creditors 
who  have  proved  tbelr  clainiB  against  the 


Insolvent  estate,  and  their  interest  ther^ 
is  such  as  to  entitle  them  to  protect  It  against 
Improper  claims. 

The  defendant  in  error  Insists,  also,  that 
the  plaintiffs  In  error  cannot  here  make  the 
objection  that  its  claim  Is  not  a  partnership 
debt,  for  the  reason,  as  is  said,  that  the  ob- 
jection was  not  made  In  the  county  court  A 
sufficient  answer  to  this  Is  that  the  eleventh 
objection  filed  by  plaintiffs  in  error,  viz.: 
"The  claim  is  inequitable,  unjust,  and  im- 
proper," Is  Inroad  enough  to  cover  that  objec- 
tion. 

It  la  contended  in  behalf  of  the  plalntilTs 
In  error  that  the  notes  on  which  the  defend- 
ant in  error  bases  Its  claim  represent  the  in- 
dividual Indebtedness  of  the  several  persons 
whose  nahiea  are  signed  thereto,  and  are  not 
a  proper  charge  against  the  partnership  as- 
sets. Besides  the  signatures  of  Burchard 
and  Cragln,  the  notes  bear  the  individual 
signatures  of  Morse,  Mitchell,  and  Williams, 
but  not  the  firm  name.  Hie  fact  that  they 
are  so  signed  Is  not,  however,  necessarily 
conclusive  that  the  obligation.  In  so  far  as 
Morse,  Mitchell,  and  Williams  are  concerned, 
is  not  a  firm  obligation.  Treating  the  notes 
as  a  firm  obligation  would  not  be  Inconsist- 
ent with  their  face.  To  determine  the  fact 
whether  or  not  they  are  such,  It  is  necessary 
to  inquire  into  the  nature  of  the  transaction 
out  of  which  they  grew,  and  how  it  was  in- 
tended they  should  operate.  At  the  hearing, 
Francis  E.  Morse,  one  of  the  members  of 
the  firm,  and  Carrie  A.  Howard,  the  book- 
keeper, were  called  as  witnesses  in  behalf  of 
the  defendant  In  error,  and  they  were  the 
only  witnesses  examined.  Morse  testified  tlmt 
the  purchase  of  the  Austin  property  was 
entered  into  by  the  firm  as  a  partnership 
venture,  and  not  on  the  Individual  account  of 
the  three  members  of  the  firm,  and  that  the 
notes  in  controversy  were  given  in  partial 
payment  of  the  purchase  price;  also  that, 
prior  to  the  purchase  of  said  property,  the 
firm  of  Morse,  Mitchell  &  Williams  had  spec- 
ulated several  times  In  real  estate.  Both 
witnesses  testified,  and  the  firm's  books 
show,  that  all  of  the  money  whlcb  was  paid 
for  the  property,  and  all  that  was  expended 
in  Improvements,  was  paid  by  the  firm  from 
Its  partnership  funds;  Burchard  and  Oragln 
refunding  their  proportions.  The  land  and 
its  proceeds  were  carried  on  the  firm's  books 
as  partnership  assets,  and  the  purchase- 
money  notes  as  partnership  debts.  This  evi- 
dence was  sufficient  to  make  out  a  prima 
facie  case  for  the  defendant  In  error,  for  It 
shows  that  the  purchase  was  made  by  the 
firm  for  partnership  profit,  and  that  the  notes 
were  given  for  a  partnership  Indebtedness. 
And  the  evidence  does  not  vary  or  contra- 
dict the  terms  of  the  notes,  for  they  do  not 
appear  on  their  face  not  to  be  an  obligation 
of  the  firm. 

The  fact  that  Mitchell's  name  did  not  ap- 
pear in  the  preliminary  agreement  for  the 
purchase  of  the  iwoperty  Is  of  no  importance, 
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because  tt  docs  not  appear  in  all  the  snbse- 
quent  papers  relating  thereto.  The  Impor- 
tant fact  Is,  not  who  first  contemplated  mak- 
ing the  purchase,  but  whether  the  firm  of 
Morse,  Mitchell  &  Williams  was  one  of  the 
purchasers.  It  is  also  Immaterial  that  the 
notes  were  signed  with  the  individual  names 
of  the  persons  composing  the  Arm,  instead  of 
being  signed  with  the  firm  name,  since  they 
were  given  for  a  partnership  indebtedness. 
Farwell  T.  Huston,  151  111.  239,  37  N.  E.  864. 
The  notes  In  question  were  a  proper  charge 
af^ainst  the  assets  In  the  hands  of  the  as- 
signee of  Morse,  Mitchell  &  Williams,  and 
Its  claim  should  have  been  allowed.  The 
Judgment  of  the  appellate  court  Is  according- 
ly aiobrmed.  Affirmed. 


au  111.  149} 

ASHLEY  WIRE  CO.  et  al.  t.  ILUNOIS 

STEEL  00. 
(Supreme  Oonrt  of  Illinoia.    Not.  9,  1896.) 

CORFoiuTioNs—MottTOAGBa—FoHBaLosiiRB— Prima, 
Pacib  Cass  —  Irkbodlaritiks  ik  £xBCDTioif  — 
RATinoATioN— Apparbtit  Povbb  or  Aobhts — 
RiQBTS  or  Third  Fbrbomb. 

1.  Id  foreclosure  agalDBt  a  corporatioD,  the 
mortgagee,  by  the  production  of  the  note  aDd 
mortgage  duly  made  and  executed  by  the  cor- 
poration under  the  hand  of  its  president,  and 
corporate  aeai  attested  by  the  secretary,  makes 
out  a  prima  facie  case  that  they  are  valid  obli- 
gatioDi,  execnted  by  authority.  60  111.  Ai^. 
179,  affirmed. 

2.  Where  the  execution  of  a  uote  and  mort- 
gage to  secure  ao  existing  indebtedness  of  a  cor* 
poration  is  within  the  general  powers  of  its 
board  of  directors,  aod  uie  proceedings  of  the 
meeting  are  duly  recorded,  and  the  mortgage  re- 
corded OD  the  day  of  its  execution,  and  no  ac- 
tion is  taken  by  any  director  or  stockholder  in 
disaffirmance  of  the  act  of  the  directors  till  suit 
1b  beguD  to  foreclose  the  mortgage,  the  corpora- 
tion Is  bound  by  its  acquiesceuce  and  ratifica- 
tion.   60  111.  App.  179,  affirmed. 

8.  A  party  Id  good  taith  dealing  with  corpora- 
tion officers  on  the  strength  of  their  apparent 
power  cannot  be  affected  by  a  failure  of  the  of- 
ficers to  observe  the  rules  and  regulations  eo- 
acted  for  the  internal  management  of  the  cor- 
porate affairs.    60  111.  App.  179,  affirmed. 

4.  Where  the  aecretary's  signature  to  a  call 
for  a  meeting  of  the  directors  of  a  corporation 
is  attached  by  the  president  by  means  of  the  sec- 
retary's rubber  stamp,  the  secretary  ratifies  the 
signature  by  attending  the  meeting  and  record- 
ing its  proceediiiRS.    60  III.  App.  179,  affirmed. 

5.  Where  a  meeting  of  the  board  of  directors 
of  a  corporation  is  ddjoumed  to  meet  at  the 
call  of  the  president,  whea  a  committee  appoint- 
ed about  certain  business  is  to  report,  the  call 
for  the  special  meeting  need  not  specify  the  busi- 
ness to  he  transacted.  60  111.  App.  179,  affirm- 
ed. 

6.  To  pay  or  to  secnre  the  payment  of  an  ac- 
count contracted  In  the  ordinary  business  of  a 
corporation  is  not  an  extraordinarv  proceeding, 
of  which  notice  must  be  given  iu  a  call,  as  a 
ooDdition  precedent  to  action  1^  the  directors. 
60  III.  App.  179,  affirmed. 

7.  The  presumption  that  notice  of  a  meeting 
of  a  board  of  corporation  directors  was  duly 
received  by  mail,  when  duly  addressed,  stamp- 
ed, and  posted,  is  not  overcome  by  the  director  s 
testimony  that  he  has  no  recollection  of  reeeiv- 
iDg  tbe  notice.    60  111.  App.  179,  affirmed. 

8.  Where  a  by-law  requiring  written  notice 
of  a  special  meeting  of  corporation  directors  is 
«ilent  as  to  the  manner  of  its  service  the  man- 


ner employed  Is  of  no  consoqnence,  where  it  !• 
proved  that  the  notioe  was  received.  60  IlL 
App.  179,  affirmed. 

9.  Where  a  by-law  requires  a  board  of  cofl^ 
por'~^ion  directors  to  hold  regular  meetings  ia 
a  specified  place,  special  meetings  are  not  with- 
in the  restrictions,  and  may  be  held  anywhere. 
60  111.  App.  179.  affirmed. 

10.  Where  the  record  of  a  meeting  of  a  board 
of  corporation  directors  for  the  execution  of  a 
mortgage  shows  that  the  directors  bad  a  draft 
of  the  mortgage  before  them,  and  that  the  same 
paper  discussed  and  amended  by  them  was  ex- 
ecuted oo  the  same  dar,  it  cannot  be  urged 
against  the  validity  of  the  mortgage  that  it  con. 
tained  special  provisions  not  contained  Id  the 
statutory  form  of  mortgage.  60  111.  App.  179, 
affirmed. 

11.  Tbe  mle  that  strangers  to  corporations, 
dealing  In  good  faith  with  their  officers  in  tbe 
exercise  of  apparent  power,  may  rely  on  th^ 
acts  as  legally  authorized,  applies  to  a  mortga- 
gee wbo  accepts  the  mortgage  of  tbe  corpora- 
tion, and  grants  an  extension  of  time  for  tbe 
parent  of  an  existing  debt  60  IlL  App.  179. 
affirmed. 

Appeal  from  appellate  court,  Second  district 
Bin  h7  tbe  IlUnola  Ste6I  Company  agidnst  the 
Ashley  wire  Company  and  others  to  foreclose 
a  mortgage.  SYom  an  affirmanoe  of  a  jndff- 
ment  In  Zftvor  of  plalntlH  (60  IIL  App.  179), 
defendants  appeal.  Affirmed. 

This  ia  an  ai^teal  from  a  judgment  of  the 
appellate  court  of  the  Second  district,  affirming, 
on  a  writ  of  error,  the  decree  of  the  Will  county 
circuit  court  In  the  cause  of  the  IIIIdoIs  Steel 
Company  against  the  Ashley  Wire  Company 
et  al.  Upon  rendition  of  such  judgment  of 
afUnnance,  tbe  foUowing  opinion,  reported  in 
60  IlL  App.  179,  was  announced  (Cartwrlght, 
J.): 

"Defendant  In  error  filed  Its  bill  March  7, 
1894,  in  the  circuit  coort  of  Will  county,  to 
foreclose  a  mortgage  executed  July  19,  1893, 
by  ttie  Ashley  Wire  Company,  by  tbe  hand  of 
C.  H.  Carpenter,  its  president,  under  its  cor- 
porate seal,  attested  by  James  B.  Asht^,  Its 
secretary,  and  recorded  on  the  same  day  In 
the  recorder's  office  of  said  county,  where  the 
mortgaged  premises  were  situated,  securing  the 
payment  of  a  promissory  note  for  $67,246.24^ 
due  In  two  years,  with  interest  at  per  cent, 
and  providing  tct  the  insurance  of  Qie  bulldlngi 
on  the  mortgaged  premises  in  tbe  sum  of  (50,- 
000  for  die  bmeflt  of  tbe  mortgagee.  It  was 
stipulated  in  tbe  mortgage  that,  In  deftiult  of 
payment  of  Intneat  when  due,  tbe  whole  prin- 
cipal and  Interest  should,  at  tbe  <^ou  of  the 
mortg^pee,  become  due,  and  the  mortgage  ba 
foreclosed;  and  It  was  alleged  In  the  bill  that 
defiiult  had  been  made  In  the  payment  of  In- 
terest due  January  19,  1894.  wberefbie  tbe 
mortgagee  had  elected  to  declare  the  whole  in- 
debted neae  due.  Tbe  other  plaintiffs  In  error 
were  made  defendants  with  the  Ashley  Wire 
Company  under  averments  that  tbey  bad  or 
claimed  some  Interest  In  the  mortgaged  prem- 
ises, wtalcta  It  was  alleged  were  subject  to  the 
mortgage.  It  was  also  averred  that  tbe  Ashley 
Wire  Company  was  hisolTent,  and  that  George 
W.  Bush  had  been  appointed  receiver  of  Its 
property  and  estate,  In  pursuance  of  a  bill  filed 
f«  that  purpose  by  tbe  First  National  Bank  at 
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Joliet.  The  AsUley  Wire  Company  answered 
^be  bin,  admitting  that  on  Ju^  19,  1893,  it 
was  largely  Indebted  to  the  complainant,  and 
'that  on  that  day  the  mortgage  in  question  was 
duly  recorded  In  the  recorder's  otUce  of  Will 
•county,  purporting  to  be  executed  by  It  to  Be- 
<:ure  such  indebtedness,  but  insisting  Qiat  the 
mortgage  was  not  binding  on  it  because  its  offi- 
cers acted  without  lawful  authority  In  the 
•execution  of  such  mortgage.  It  was  admitted 
that  Bush  was  receiver  of  the  company,  and  it 
was  claimed  that,  when  the  mortgage  was  exe- 
cuted, the  company  was  Insolvent,  and  that 
complainant  was  aware  of  that  fact.  The  First 
National  Bank  of  Joliet,  John  Y.  Brooks,  and 
the  Will  County  National  Bank  of  Joliet  filed 
answers,  claiming  r^hts  as  judgment  creditors, 
and  denying  the  ralldlty  of  the  mortgage. 
George  W.  Bush  answered  as  receiver,  setting 
up  his  appointment  as  such  receiver,  and  his 
possession  of  tbe  property,  and  neither  admit- 
ting nor  d»}ylng  the  other  allegations  of  the 
WL  Replication  having  been  filed,  the  proofs 
were  heard  tbe  court,  and  a  decree  was  en- 
tered finding  that  the  mortgage  was  a  valid 
and  Undlng  security,  and  for  a  foreclosure  of 
the  same,  and  a  sale  of  the  mortgaged  premises 
to  pay  the  sum  of  ¥7:^,75:2.8(3,  beli^  the  amount 
doe  on  the  note,  together  with  moneys  advanced 
^  complainant  for  Insurance  and  Interest  there- 
on, and  ¥500  solicitor's  fees,  all  of  which  were 
provided  for  by  Ok  terms  and  conditions  of  the 
mortgage.  The  only  question  In  the  case  is 
-whether  the  note  and  mortgage  were  tiding 
oblations  of  the  Ashley  Wire  Company, 

"At  the  hearing  tbe  complainant  produced 
and  offered  in  evidence  the  note  described  in 
Its  bill,  dated  July  19,  1893,  for  $67,240.24. 
payable  two  years  after  date,  with  Interest  pay- 
able semiannually,  at  5^  per  cent,  signed  by 
the  AstUey  Wire  Company  under  the  hand  of 
<j.  H.  Carpenter,  Its  president,  attested  by  J.  R. 
Ashley,  its  secretary,  and  also  tbe  mortgage 
in  said  bill  described,  securing  the  payment'  of 
said  note,  with  the  inrovlslons  above  stated,  duly 
executed  by  the  Ashley  Wire  Company  under 
tbe  hand  of  Its  said  president,  and  Its  corporate 
seal  attested  by  Its  said  secretary,  together  with 
the  certificates  of  acknowledgment  and  record- 
ing thereof  in  accordance  with  tbe  averments 
of  said  blU.  Complahiant  also  proved  that  de- 
fault was  made  in  the  payment  of  tbe  install- 
ment of  interest  due  January  lU,  18M;  that 
the  Ashley  Wire  Company  had  no  Insurance  on 
tbe  mortgaged  property  after  January  1,  1894; 
and  that  complainant  effected  such  insurance, 
and  paid  $1,500  In  premiums  on  account  of  the 
same.  It  was  then  agreed  by  the  defendants 
that.  If  complainant  was  entitled  to  a  decree  of 
foreclosure,  it  should  recover  $1,500,  and  $00.44 
interest  thereon,  for  Insm^ce  premiums.  By 
this  proof  tbe  complainant  made  out  a  prima 
facie  case  that  the  note  and  mortgage  were  valid 
obligations  of  the  Ashley  Wire  Company,  exe- 
cuted by  its  authority,  and  the  defendants  took 
upon  themselves  the  burden  of  proving  that  it 
was  not  80  executed,  i^mith  t.  i^lth.  62  lU. 
493;  Sawyer  r.  Uox.  «3  IlL  i;iO;  Wood  r. 


Wbelen,  93  111.  153;  McDonald  v.  ChishoUn, 
131  111.  273,  23  N.  B.  506;  Glover  v.  Lee,  140 
III.  102,  29  N.  E.  680;  Atwater  v.  Bank,  152 
111.  605,  38  N.  E.  1017. 

"It  was  contended  hy  the  defendants  that 
tbe  note  and  mortgage  were  not  binding  on  tbe 
Ashley  Wire  Company  because  th^  were  exe- 
cuted by  its  oQlcers  imder  authority  conferred 
at  a  meeting  of  Its  board  of  directors  which 
was  not  regularly  convened  in  accordance  with 
its  by-laws,  and  which  was  held  at  a  place 
not  authorized  by  such  laws,  and  also  that  the 
special  provisions  of  the  mortgage,  such  as  de- 
daring  tbe  debt  due  on  default  in  payment  of 
interest,  were  not  binding  because  not  speci- 
fied In  the  record  of  tbe  meeting.  To  support 
their  claims  the  defendants  offered  evidence, 
and-the  proofs  established  the  following  facts: 
The  by-laws  of  the  Ashley  Wire  Company  pro- 
vided that  Its  business  should  be  managed  by  a 
board  of  seven  directors,  to  be  elected  by  the 
stockholders  at  their  annual  meeting,  to  be 
held  on  the  first  Thursday  after  the  tenth  day 
of  July  in  each  year.  The  officers  of  the  com- 
pany were  a  president,  secretary,  and  treasur- 
er, to  be  appointed  1^  the  board  of  directors 
from  their  own  number,  as  soon  as  practicable 
after  the  election  of  such  board.  The  by-law 
regulating  meetings  of  the  board  of  directors 
Is  as  follows:  '(4)  Regtilar  meetings  of  the 
board  of  directors  shall  be  held  quarterly,  the 
first  Thursday  In  the  month,  commencing  Oc- 
tober 5,  1882,  at  the  office  of  the  compai^  la 
Joliet  The  president  or  any  two  directors 
shall  have  the  authority  to  call  special  meet- 
ings of  the  directors,  whra  in  his  or  their  Judg- 
ment he  or  they  think  the  interests  of  the  com- 
pany demand  their  attention.  And  he  or  they 
shall  require  the  secretary  to  give  a  reasonable 
notice  to  such  directors,  In  writing  or  In  per- 
son, of  the  time  of  such  meeting,  and  at  each 
regular  or  called  meeting  the  secretary  shall 
present  a  full  report  of  the  business  transacted 
since  the  previous  meeting  of  the  board.  Four 
directors  shall  constitute  a  quorum  to  do  busi- 
ness at  all  meetings.'  There  was  also  a  reso- 
lution of  tbe  board  that  the  notice  to  directors 
should  be  In  writing.  An  annual  meeting  of 
tbe  stockholders  wa%  held  at  the  office  of  the 
corporation  in  JoUet,  July  13,  1893,  at  whlctt 
H.  S.  Smith,  S.  H.  Sweet  O.  H.  Conover,  E. 
O.  Hager,  Charles  Pettlgrew,  C.  H.  Carpenter, 
and  J.  R.  Ashley  were  elected  directors.  Im- 
mediately on  the  adjournment  of  the  stock- 
holders' meeting  the  board  of  directors  met 
all  being  present  except  Hager.  At  that  meet- 
ing O.  H.  Carpenter  was  elected  president  and 
J.  R.  Ashley  was  elected  secretary.  The  pres- 
ident and  C.  H.  Carpenter  and  S.  H.  Sweet 
were  appointed  a  committee  to  confer  with 
complainant,  the  Illinois  Ste^  Company,  con- 
cerning its  request  for  the  cancellation  of  a 
contract  under  which  the  Ashley  Wire  Com- 
pany had  been  buying  wire  rods  from  com- 
plainant and  the  committee  was  directed  to 
make  such  arrangements  for  tbe  adjustment  of 
the  account  doe  complainant  as  might  be 
thought  best,  and  to  report  at  tbe  next  meet- 
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ing  of  tlie  board  of  directors.  The  board  then 
adjourned  subject  to  the  call  of  the  president. 
The  committee  so  appointed  conferred  with 
complainant,  and  on  July  15,  1893,  the  presi- 
dent called  a  meeting  of  the  board  of  direct- 
ors, of  which  a  notice  was  mailed  to  each  di- 
rector July  15,  18&3,  except  the  president  and 
secretary.  The  notice  mailed  to  the  dhrector 
Hager  was  as  follows:  'July  15,  1893.  E.  C. 
Eager,  Esq.,  Bay  View,  Mich.— Dear  Sir: 
Pursuant  to  adjournment,  the  directors  of  the 
Ashley  Wire  Company  are  hereby  requested 
to  meet  Wednesday,  July  19th,  1893,  at  the 
hour  of  1  p.  m.,  at  the  Union  League  Club 
Rooms,  Chicago.  Matters  of  Importance  will 
be  brought  before  this  meeting  for  considera- 
tion, and  a  full  attendance  is  requested.  J. 
R.  Ashley,  Secretary.  By  order  of  the  presi- 
dent.' The  other  notices  were  the  same  as 
this,  except  In  the  address.  The  president 
wrote  the  notices,  and  affixed  the  name  of  the 
secretary  by  means  of  a  rubber  stamp  which 
was  In  the  office  of  the  corporation.  In  pur- 
suance of  the  notice,  a  meeting  was  held  at 
the  time  and  place  therein  mentioned.  H.  S. 
Smith  and  Charles  Pettlgrew,  two  of  the  di- 
rectors, sent  to  that  meeting  their  resignation 
as  directors  because  they  were  directors  of 
the  Illinois  Steel  Company,  and  deemed  it  im- 
IHToper  to  act  In  the  matter  of  Its  claim.  B. 
0.  Hager  did  not  attend  the  meeting,  but  S.  H. 
Sweet,  O.  H.  Conover,  0.  H.  Carpenter,  and 
J.  R.  Ashley,  the  remaining  directors,  were 
present  and  participated  in  the  meeting,  and 
Its  proceedings  were  duly  entered  In  the  rec- 
ords of  the  corporation.  Every  director  either 
received  written  notice  of  the  meeting  or  was 
present  and  took,  part  in  it.  unless  the  notice 
mailed  to  Hager  failed  to  reach  him.  Hie 
account  with  complainant  was  adjusted  and 
was  then  due,  the  rate  of  Interest  to  be  paid 
was  agreed  upon  by  conference  with  the  offi- 
cers of  complainant,  the  extension  of  time  and 
security  was  agreed  upon,  and  the  execution 
of  a  note  and  mortgage  for  the  unpaid  account 
due,  on  or  before  two  years  from  date,  with 
Interest  at  5^  per  cent,  was  authorized.  The 
alleged  illegality  In  convening  this  meeting  of 
July  19th  consists  In  the  Arant  of  a  statement 
in  the  notice  of  the  particular  business  to  be 
done  at  the  meeting,  the  fact  that  the  presi- 
dent affixed  the  secretary's  name,  and  sent 
the  notice  by  mall,  and  a  claim  that  the  notice 
was  not  received  by  the  director  Hager.  It  Is 
also  argued  that  the  meeting  could  only  be 
held  at  the  office  of  the  corporation  In  Jollet. 

"In  our  judgment,  a  defense  of  this  charac- 
ter is  not  now  available  to  the  defendants. 
The  act  sought  to  be  impeached  was  within 
the  general  powers  of  the  board  of  directors, 
and  it  has  never  been  disavowed  by  the  cor- 
poration. The  record  of  the  meeting  of  July 
19th  Is  the  last  mXry  In  the  record  book  of 
the  corporation.  No  meeting  of  directors  or 
stocliholders  has  t>een  held,  and  no  action  has 
t)een  taken  by  the  corporation  or  any  director 
or  stockliolder  In  disafflnnance  of  the  proceed- 
ings at  that  meeting,  or  In  repudiation  of 


the  note  or  mortgage.  The  record  of  the  meet- 
ing In  the  book,  of  the  corporation  was  notice 
to  Its  members,  and  the  mortgage  was  record- 
ed on  the  day  of  Its  execution.  If  the  notice 
mailed  to  Hager  was  not  received,  he  made 
no  objection,  and  gave  no  notice  of  that  fact, 
although  inf<Hrmed  by  the  records  of  the  cor- 
poration and  the  public  record  of  wliat  bad 
been  done.  Those  affected  by  the  act  un- 
questionably may,  and  apparently  do,  prefer 
to  ratify  it  as  Just  and  proper,  even  if  irregu- 
larly done,  and,  of  course.  If  that  Is  the  case, 
the  other  defendants  have  no  right  to  inter- 
fere. All  that  has  been  done  in  the  way  of 
questioning  the  act  of  the  agents  of  the  corpo* 
ration  is  the  filing  of  an  answer  by  a  solicitor, 
presumably  employed  and  directed  by  the  pres- 
ident, who  executed  the  note  and  mortgage. 
The  repudiation  of  Its  obligation  has  never 
been  authorized  by  the  directors  or  stockhold- 
ers, and  we  think  that  the  mortgage  Is  bind- 
ing by  acquiescence  and  ratification.  Atwater 
V.  Bank,  supra;  Railway  Co.  v.  Carson,  151 
lU.  444,  38  N.  E.  140. 

"But  If  the  alleged  defenses  as  here  made 
are  proper  to  be  considered,  the  first  ques- 
tion that  arises  Is  whether  complainant  can 
be  affected  by  a  failure  of  the  corporate 
agents  to  observe  the  rules  and  regulations 
enacted  for  the  internal  management  of  the 
corporate  affairs.  When  the  mortgage  was 
made,  the  records  of  the  corporation  showed 
that  power  to  make  It  had  been  conferred  by 
the  governing  body  of  the  corporation,  hav- 
ing the  management  of  its  corporate  affairs. 
The  Indebtedness  was  created  in  the  ordi- 
nary course  of  business  by  the  purchase  of 
wire  rods  from  which  the  corporation  manu- 
factured its  product.  It  was  due  and  un- 
paid, and  complainant  dealt  In  good  faith, 
without  notice  of  any  irregularity.  Defend- 
ants* claim  Is  that  the  security  so  taken  is  In- 
validated if  they  are  able  to  show  that  the 
signature  of  the  secretary  to  the  notices  was 
made  with  a  rubl>er  stamp  held  by  the  hand 
of  the  president,  or  that  the  notice  mailed 
to  Hager  In  ample  time,  under  a  presump- 
tion that  he  received  it,  was  not  In  fact  re- 
ceived. There  are  cases  where  It  has  been 
held  essential  to  the  validity  of  on  Instm- 
ment  that  the  meeting  at  which  It  was  au- 
thorized was  called  in  accordance  with  the 
rules  governing  the  relations  between  the 
corporation  and  its  agents,  but  they  have 
nevet  l>een  recognized  as  affecting  strangers 
to  the  corporation  in  this  state.  The  rules 
laid  down  In  such  cases  originated  when  the 
relations  of  corporations  to  the  general  busi- 
ness of  the  country  were  widely  different 
from  what  they  now  are.  Not  many  years 
ago,  corporations  were  few  In  number,  and 
organized  for  the  execution  of  enterprises 
beyond  the  scope  of  such  capital  as  could  be 
aggregated  In  a  partnership.  Such  concerns 
were  naturally  ponderous,  and  moved  with 
much  formality  In  the  execution  of  their 
business.  Their  relations  to  the  public  gen- 
erally were  very  limited.    But  now  th» 
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every-day  business  of  the  country  Is  trans- 
acted by  corporations.  Every  city  and  vil- 
lage is  full  of  them,  and  they  hare  largely 
supplanted  the  partnership  In  the  store  and 
the  shop.  The  necessities  of  business  re- 
galre  that  the  public,  dealing  with  their  ofla- 
cers  in  good  faith  on  the  strength  of  ap- 
parent power,  should  be  protected  against 
such  claims  as  are  here  made.  The  courts 
of  this  state  have  always  protected  third 
parties  dealing  In  good  faith  with  corpora- 
tions within  the  general  scope  of  their  pow- 
ers. In  Smith  T.  Smith,  supra,  it  was  held 
that  third  parties  dealing  with  a  corporation 
are  not  bound  by  rules  adopted  for  Its  gov- 
ernment, or  required  to  know  the  proTlslons 
of  Its  by-laws,  which  are  private,  and  only 
accessible  to  the  officers  of  the  corporation; 
and  that  a  deed  not  countersigned  by  the 
secretary  was  valid,  although  the  by-laws 
required  It  to  be  so  countersigned.  In  In- 
surance Co.  T.  White,  lOG  111.  67,  although 
the  corporation  In  that  case  was  a  foreign 
one,  the  rule  was  declared  generally  that 
rules  and  by-laws  are  not  open  to  inspection 
by  the  public,  and  that  persons  not  con- 
nected with  the  corporation  are  not  pre- 
sumed to  tnow  what  they  contain.  We  do 
not  think  that  complainant  was  bound  to 
know  what  provision  or  regulations  had  been 
made  by  the  Ashley  Wire  Company  for  con- 
vening the  meeting  of  its  agents  or  govern- 
ing body,  but  had  a  right  to  assume  that 
they  had  been  complied  with. 

"However,  an  examination  of  the  objec- 
tions shows  them  to  be  without  merit.  It 
certainly  made  no  difference  to  anybody  who 
held  the  rubber  stamp;  and.  If  the  secretary 
did  not  know  when  It  was  done,  he  attended 
the  meeting,  acted  as  secretary,  recorded  its 
proceedings,  and  treated  It  as  regularly  called, 
and  Its  directions  as  binding  on  him.  He  rati- 
fied the  call,  and  it  affected  nobody  In  any 
view  of  the  question. 

"It  was  not  necessary  that  the  notice 
should  state  the  business  to  be  transacted, 
both  because  the  meeting  of  July  13th  was 
adjourned  to  meet  at  the  call  of  the  presi- 
dent when  the  committee  appointed  about 
this  business  was  to  report,  and  the  business 
to  be  transacted  was  ordinary  business  of 
which  no  statement  was  required.  It  should 
certainly  not  be  regarded  as  extraordinary 
business  for  a  corporation  to  pay,  or  secure 
the  payment  of,  an  account  contracted  In 
the  ordinary  business  of  the  corporation. 

"The  evidence  that  notice  of  the  meeting 
was  deposited  In  the  post  ofHce,  properly 
stamped,  and  addressed  to  Hager  at  Bay 
View,  Mich.,  on  July  15th,  was  prima  facie 
proof  that  he  received  It.  Meyer  v.  Krohn, 
114  111.  574,  2  N.  B.  495;  Young  v.  Clapp, 
147  111.  176,  32  N.  E.  187,  and  35  N.  E.  372. 
This  was  met  by  testimony  of  Hager  that 
he  had  no  recollection  of  receiving  the  no- 
tice; that  he  had  tried  to  rack  his  brains,  so 
as  to  be  positive  about  it,  but  was  not  able 
to  be  positive;  and  that  he  did  not  think 


that  he  received  it  The  presumption  that 
the  letter  was  received  Is  founded  upon  the 
regularity  and  certainty  with  which  the  mall 
Is  carried  and  delivered.  When  letters  are 
properly  stamped  and  addressed,  the  un- 
iformity with  which  they  are  received  Is 
such  that  the  failure  to  receive  such  letter  Is 
a  very  unusual  circumstance,  and  we  do  not 
think  that  the  presumption  was  overcome 
by  mere  failure  of  Hager  to  recollect,  or  his 
impressions  on  the  subject.  The  by-law  was 
silent  aa  to  the  manner  In  which  written 
notice  of  a  special  meeting  of  the  board 
shonld  be  served.  If  it  bad  provided  for  no- 
tice by  mall,  it  would  be  immaterial  whether 
Hager  ever  received  the  notice  which  was 
properly  sent  in  due  time  by  that  method. 
It  would  be  unnecessary  to  inquire  whether 
It  was  received  or  not  But  if  the  notice 
was  received  by  Hager,  It  is  equally  Imma* 
terlal  by  what  means  It  was  conveyed  to 
him.  We  think  that  the  circuit  court  was 
right  in  finding  from  the  evidence  that  he 
did  receive  It,  and  therefore  the  method 
employed  was  of  no  consequence. 

"The  by-laws  required  that  regular  meet- 
ings of  the  board  of  directors  should  be  held 
at  the  office  of  the  corporation  In  JoUet.  The 
business  done  at  this  meeting  was  an  ex- 
ercise of  a  power  of  the  board  as  agents  of 
the  corporation,  that  might,  in  the  absence 
of  any  prohibition,  be  performed  at  any 
place.  Reichwald  v.  Hotel  Co.,  106  HI.  439. 
In  enacting  the  by-law,  the  restriction  as  to 
place  was  not  applied  to  meetings  generally, 
but  was  limited  to  the  regular  meetings,  and 
special  meetings  could  be  held  at  any  place 
that  would  otherwise  be  lawful.  The  board 
had  several  times  met  In  Chicago,  without 
question  or  objection. 

"As  to  the  claim  that  the  mortgage  was  In- 
valid as  to  the  special  provisions  not  con- 
tained In  the  statutory  form  of  mortgage, 
the  proof  is  that  the  draft  of  the  mortgage 
was  present  at  the  meeting.  The  record 
of  the  meeting  shows  that  complainant's 
proi>oaltlon  was  that  the  note  should  draw 
6  per  cent,  interest,  and  after  a  conference 
It  was  agreed  to  accept  5^  per  cent.  The 
draft  of  the  mortgage  is  shown  by  the  evi- 
dence to  have  been  changed  accordingly. 
Other  provisions  were  talked  of,  and  the 
same  paper  discussed  and  amended  was  exr 
ecuted  on  the  same  day.  The  resolution  re- 
ferred to  the  Identical  mortgage  executed. 
None  of  the  objections  made  seem  to  us  to 
have  any  force. 

"It  Is  urged  that  the  numerous  cases  In 
which  the  rights  of  strangers  to  corpora- 
tions, dealing  in  good  faith  with  their  offi- 
cers In  the  exercise  of  apparent  power  con- 
ferred upon  such  officers  as  agents  of  the 
corporation,  against  claims  that  the  act  was 
not  In  fact  legally  authorized,  do  not  apply 
to  this  case,  because  the  mortgage  was  made 
to  secure  an  existing  debt  The  debt  was 
due,  and,  by  making  the  mortgage,  the  cor- 
poration obtained  an  extension  for  two 
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years.  It  was  not  made  as  a  donation,  and 
we  see  no  reason -to  deny  complainant  the 
right  to  rely  on  the  presumptions  that  ob- 
tain In  other  cases.  The  decree  will  be  af- 
firmed." 

Geo.  S.  House,  for  appellants.  Gamsey  & 
Knox  and  B.  P.  Prentice,  for  appellee. 

BAKER,  J.  (after  stating  the  facts).  We 
not  only  have  had  the  benefit  of  an  oral 
argument,  but  have  also  carefully  read  and 
examined  as  well  the  briefs  and  arguments 
filed  in  the  appellate  court  as  the  elaborate 
additional  briefs  and  arguments  submitted 
in  this  court  We  concur  in  the  judgment 
of  the  appellate  court,  and  in  the  reasons 
given  for  its  decision.  There  is  nothing  in 
the  case  that  requires  any  further  expres- 
sion of  opinion  on  our  part  Additional 
grounds  that  would  go  in  affirmance  of  the 
judgment  might  be  stated,  but  we  deem  it 
unnecessary  to  add  to  what  has  already 
been  said!  The  Judgment  is  affirmed.  Af- 
firmed. 

GARTWRIGHT,  J.,  took,  no  part  In  this 
court 

a63  III.  646) 

POWELL  T.  DAILY  et  al. 
(Supreme  Court  of  Illinois.    Not.  9,  1806.) 

L&HDLORD  AND  Tk^IANT— LXABB— LlBS  FOB  RSNT 

—Waiver  or  Bxbmptions— Assiokhext  for 
Bbtibfit  of  Crkditorb. 

1.  A  landlord  who  seizes  property  of  a  ten- 
ant under  a  proTiBion  in  the  lease  giving  him  a 
lien  for  rent  on  all  the  tenant's  property  has  the 
burden  of  showing  that  the  property  seized  was 
owned  by  the  tenant  at  the  time  the  lease  was 
execnted.    61  111,  App.  552,  nfGrmed. 

2.  A  landlord  has  no  common-lnw  lien  on  the 
property  of  his  tenant  for  rent,  but  only  a  right 
to  distrain,  and  bis  lien  does  not  attach  to  prop- 
erty until  the  lery  of  a  distress  warrant  there- 
on, before  which  time  the  title  and  possession 
can  legally  be  transferred  by  the  tenant  to  an 
assignee  for  creditors.  61  111.  App.  552,  af- 
firmed. 

3.  The  execntion  by  an  unmarried  man  of  a 
lease  giving  his  landlord  a  lien  on  all  bis  proper- 
ty for  rent,  and  waiving  all  exemptions,  is  a 
valid  waiver,  in  favor  of  the  landlord,  of  his 
statutory  exemption  under  an  assignment  aft- 
erwards made  by  him  for  the  benefit  of  his  cred- 
itors.   61  111.  App.  062,  reversed. 

Appeal  from  appellate  comrt,  Second  dis- 
trict. 

David  E.  Powell,  as  landlord  of  James  H. 
Turpln,  levied  a  distress  warrant  on  prop- 
erty In  the  possession  of  John  Daily,  as 
Turpln's  assignee  for  the  benefit  of  creditors. 
Orders  of  the  county  court  were  affirmed  by 
the  appellate  conrt  (61  111.  App.  552),  and 
Powell  appeals.  Affirmed  In  part  Re- 
versed In  part. 

Tames  H.  Turpln  and  Samuel  Turpln 
leased  from  appellant  a  certain  storeroom  In 
FeorlA  for  five  years  from  September  15, 
1891,  at  a  yearly  rental  of  91,900,  payable 
In  monthly  installments.  Among  other  pro- 
visions In  the  lease  it  was  agreed  by  the 


parties  thereto  that  If  the  rent^  or  any  part 
of  It,  should  be  behind  or  unpaid  on  the  day 
whereon  the  same  ought  to  be  paid,  It 
should  be  lawful  for  the  lessor,  at  his  discre- 
tion, to  declare  the  term  ended,  and  to  re- 
possess himself  of  the  demised  premises, 
and  to  distrain  for  any  rent  that  might  be 
due  thereon  upon  any  property  belongiiu;  to 
the  lessees,  whetber  the  same  should  be  ex- 
empt from  any  oecution  or  distress  by  law 
or  not  and  In  that  case  the  lessees  agreed 
to  waive  all  legal  right  they  then  had  or 
might  have  to  hold  or  retain  any  such  prop- 
erly under  any  exemption  laws  in  force  in 
this  state,  or  In  any  other  way,  "meaning 
and  Intending  hereby  to  give  the  said  party 
of  the  first  part  his  heirs,  executors,  ad- 
ministrators, and  assigns,  a  valid  first  lien 
upon  any  and  all  goods  and  chattels  and  oth- 
er property  belonging  to  the  said  party  of 
the  second  part  as  security  for  the  payment 
of  the  said  rent,  and  In  manner  and  form 
aforesaid,  anything  hereinbefore  to  the  con- 
trary notwithstanding."  At  the  date  of  the 
lease  the  lessees  went  Into  possession  of  the 
room,  and  immediately  commenced  business 
therein  as  merchants.  Samuel  Turpln  even* 
tuaUy  sold  out  b^s  Interest  to  James  H. 
Turpln,  and  retired  from  the  firm.  The 
latter  continued  to  do  business  until  June 
9,  1S94,  when  be  made  a  deed  of  assignment 
under  the  statute  to  John  'Daily  of  all  bis 
property,  real  and  personal,  which  was  prop- 
erly executed,  and  recorded  the  same  day, 
and  the  assignee  uic^ted  the  trust,  and 
took  possession  of  the  stock  of  goods  of 
James  H.  Turpln,  then  In  the  store.  On  the 
15th  day  of  June,  1894,  the  rent  due  appel- 
lant. Including  $153.33  becoming  due  on  that 
day,  was  ¥554.17,  for  which  sum  appellant 
issued  bis  distress  warrant  on  the  19th  day 
of  the  same  month,  and  levied,  or  claimed  to 
levy,  on  the  goods  In  the  store.  The  as- 
signee thereupon  paid  the  rent  from  the  date 
of  the  assignment  until  the  15th  day  of 
June,  leaving  a  balance  due  the  appellant 
of  $522.20.  By  leave  of  court  the  assignee 
entered  Into  an  agreement  with  the  appe- 
lant whereby  the  levy  on  the  distress  war- 
rant was  released  without  prejudice  to  any 
of  appellant's  rights,  and  no  further  pro- 
ceedings were  had  on  the  warrant  After- 
wards, and  within  the  time  required  by  law, 
appellant  presented  his  claim  for  the  balance 
of  the  rent  due  him,  duly  verified  by  affl- 
darit,  and  claimed  priority  of  payment  for 
bis  rent,  alleging  that  he  had  caused  th{B 
goods  on  the  demised  premises  to  be  dis- 
trained for  the  same.  On  June  29,  1894,  the 
assignor  made  his  claim  for  $100  exemptions 
under  the  statute,  to  which  the  assignee  and 
appellant  filed  objections.  The  assignor  was 
an  unmarried  man.  The  court,  upon  hear- 
ing, approved  the  report  of  the  assignee,  and 
allowed  Turpln  his  $1(X>  exemptions,  denied 
appellant's  priority  of  claim,  and  ordered  the 
assignee  to  pay  out  of  the  moneys  In  his  handi^ 
first,  the  costs,  Including  $100  to  hlms^ 
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and  next  9100  to  Turpln,  and  the  balance 
to  be  diatrlbnted  pro  rata  among  the  letter's 
creditors  who  had  proved  np  their  claims. 
Including  appellant.  To  these  several  ml- 
Ings  allowing  TnrpIn  his  exemption  and  dis- 
allowing the  appellant's  claim  of  priority  of 
payment,  appeUant  acepted,  and  appealed 
to  the  appellate  court,  where  the  order  of 
the  county  court  was  affirmed.  61  111.  App. 
552.  Tbti  appellate  court  having  certified 
to  the  importance  of  the  questions  Involved, 
appellant  brings  the  case  here  by  appeal. 

McGulloch  &  McCulloch,  for  appellant 
H.  H.  Badley  and  Dan  B.  Sheen,  for  appel- 
lees. 

BAKER,  X  (after  stating  the  fact«).  Ap- 
pellant claims  that  by  virtue  of  the  provl> 
■Ion  tn  hiB  lease  he  has  a  Hen  upon  the 
property  In  the  hands  of  the  assignee.  The 
Hen  sought  to  be  given  by  the  lease  Is  up<m 
jnvperty  that  was  owned  by  the  lessees  at 
the  time  of  the  execution  tiiereof.  There  Is, 
however,  no  evidence  that  any  portion  of 
the  proper^  held  by  the  assignee  was 
owned  by  the  leasees  at  the  date  of  the 
lease.  The  bnTa<%n  of  proving  this  fact  was 
upon  appellant;  and,  in  the  absmce  of  such 
proof,  It  will  be  assumed,  as  against  him, 
that  the  property  In  dispute  Is  all  after^ac- 
quired  property.  But  the  terms  of  the  lease 
are  ineffectual  to  create  a  Uen  on  i^ter-ac< 
quired  propraty.  Borden  v.  Croak,  131  111. 
68.  22  N.  B.  793.  The  contention  of  appel- 
lant that  he  has,  nevertheless,  a  common- 
law  Hen,  Is  equally  unfounded.  A  landlord 
In  this  state  has  no  common-law  Uen  upon 
the  property  of  his  tenant  for  rent  Herron 
0111.  112  la  247;  Bank  v.  Adam,  138  lU. 
483,  28  N.  B.  855.  He  has  at  common  law 
merely  a  right  to  distrain.  His  lien,  other 
thui  his  statutory  Uen  upon  crops  grown  or 
growing  upon  the  premises  demised,  does 
not  attach  until-  after  the  goods  have  been 
levied  upon  under  distress  warrant  News- 
pwer  Go.  r.  Peterson,  162  ni.  158,  44  N.  B. 
til.  Of  his  right  to  distrain,  however,  ap- 
pellant did  not  avail  himself  In  time,  for  the 
assignee  had  become  Invested  with  the  title 
to  and  the  possession  of  the  goods  several 
days  before  the  distress  warrant  was  Is- 
sued. Hadden  v.  Knickerbocker,  70  TXL  677; 
Herron  t.  Gill,  supra. 

Objection  Is  made  because  the  county  court 
allowed  the  assignor  his  exemption  after  he 
had  expressly  waived  It  by  the  lease.  In 
this  ruling  the  court  erred.  The  aceptlon 
Is  allowed  by  the  statute  for  the  benefit  of 
the  debtor,  and  the  rule  Is  that  a  party  may 
waive  a  statutory,  or  even  a  constitutional, 
provision  made  for  his  benefit  Railway  Go. 
V.  Hock,  118  IlL  587,  9  N.  B.  205;  Harris  T. 
City  of  Chicago,  162  lU.  288,  44  N.  B.  437. 
The  clause  in  the  lease  by  which  the  lessee 
waived  his  exemption  Is  valid,  and  the  court 
should  have  given  effect  to  It  The  case  of 
Becht  r.  Kelly,  82  111.  147,  referred  to  In  the 


appellee's  brief  as  holding  that  a  debtor  can- 
not waive  bis  right  of  exemption  by  an  ex- 
ecutory contract,  Is  plainly  dlstlngulrtiaUe 
from  the  case  at  bar.  In  that  case  the 
debtor  was  the  bead  of  a  family,  residing 
with  them,  and  the  reasoning  of  the  court 
was  that  the  exemption  Is  as  mncb  for  the 
benefit  of  the  family  of  the  debtor  as  Cor 
himself;  and  hence  he  could  not  by  an  ex- 
ecutory contract  waive  the  provisions  made 
by  law  for  their  support  and  maintenance. 
In  this  case,  on  the  other  hand,  the  debtor 
Is  an  unmarried  man,  so  the  same  reason- 
ing would  not  apply.  His  right  of  exemp- 
tion Is  a  purely  personal  right,  which  he 
could  relinquish  if  he  chose.  For  the  error 
Indicated,  the  Judgments  of  the  appellate 
and  conn^  courts,  In  so  far  as  they  allow 
the  claim  of  $100  In  favor  of  Turpln,  one  of 
the  appellees,  are  reversed,  and  In  all  other 
respects  the  Judgments  are  affirmed.  Ap- 
pellant will  pay  two-thirds  of  the  costs  of 
this  court  and  TnrpIn  the  other  third.  Af> 
firmed  In  part  Beversed  In  part 

OABTWBIGHT,  J.,  took  no  part 


a63  ni.  usy 

DRAINAGE  COM'RS  v.  VOLKB. 
(Supreme  Court  of  lUhiois.    Nov.  9.  1896.) 
Cbbtiorari— Lapsb  ot  Ttum  as  Bak— Procsduks 

— DrAHTAOB  AOT — OONDHMirATIOK 

.  Fbocebdinqs. 

1.  For  lapse  of  time,  short  of  the  period  of 
limitation  tor  prosecuting  a  writ  of  error,  to 
bar  the  right  of  a  party  to  review  proceeding* 
by  common-law  writ  of  certiorari,  it  mast  be 
sliowD  that  nnce  the  makiag  of  the  record 
sought  to  tie  reviewed,  and  on  the  assamptton 
of  its  validity,  something  has  been  done  so  that 
preat  public  detriment  might  result  from  de> 
claring  it  invalid.    59  III.  App.  283,  affirmed.  . 

2.  The  fact  that  after*  proceedings  by  drain- 
age commissioners  for  condemnation  of  right 
of  way  for  a  ditch,  wUch  resulted  in  a  judg- 
ment that  the  landowner  was  entitled  to  no 
damages,  the  commiBSlonerB  proceeded  to  con- 
struct the  ditch,  does  not  bar  the  right  of  -Uie 
landowner  to  review  the  proceedings  by  cer- 
tiornri,  as  the  quashing  of  such  proceeding* 
would  not  prevent  a  new  legal  condemnation. 
69  111.  App.  283,  affirmed. 

3.  In  proceedings  by  common-law  writ  o(  cer- 
tiorari to  review  a  record,  the  validity  of  the 
record  must  be  determined  from  Its  Atce.  and 
extrinsic  evidence  is  not  admissible.  60  lU. 
App.  283,  affirmed. 

4.  On  the  condemnation  of  right  of  way  for 
a  ditch  under  the  farm  drninage  act  (3  Starr  & 
O.  Ann.  St.  c.  42,  §  20)  the  jury  must  award 
to  the  landowner  at  least  the  valne  of  the  land 
proposed  to  be  talien,  against  which  they  have 
no  right  to  consider  benefits  accruing  to  the 
remainder  of  the  land,  and  a  verdict  and  judg- 
ment awarding  no  damages  are  void.  69  HL 
App.  283,  affirmed. 

Appeal  from  appellate  court  Second  district 
Certiorari  by  Paulua  Yolke  to  review  the 
record  of  proceedings  before  a  Justice  of  the 
pe.ace  by  the  drainage  commlsslonera  of  Union 
drainage  district  No.  1  to  condemn  right  of 
way  for  a  ditch.  A  Judgment  quashing  the 
record  and  proceedings  was  affirmed  by  the 
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appellate  court  (59  III.  App.  283),  and  defend- 
ants appeal.  Affirmed. 

The  following  Is  the  Btatement  of  the  case 
made  In  the  appellate  court: 

"On  the  7th  of  June,  1894,  appellee  tiled  a 
petition  for  writ  of  certiorari,  showing  that 
on  the  13th  of  March,  1803,  the  commission- 
ers of  the  Union  drainage  district,  a  drainage 
district  situated  In  Cook  and  Will  counties, 
Instituted  proceedings  before  a  Justice  of  the 
peace  to  condemn  a  right  of  way  for  a  ditch 
over  appellee's  land;  that  he  was  summoned 
as  the  owner  of  the  land,  and  appeared;  that 
a  hearing  was  had  before  a  Jury,  who  found 
that  appellee  was  entitled  to  no  damages; 
that  the  commissioners  thereafter  entered  up- 
on the  land,  and  made  excavations,  to  the  In- 
Jury  of  the  land,  and  that  they  threatened  to 
make  further  excavations.  The  petition  char- 
ges that  no  offer  of  settlement  was  made  by 
the  commissioners  before  instituting  the  pro- 
ceedings before  the  Justice  of  the  peace;- that 
DO  description  of  the  land  appears  In  the  rec- 
ord of  the  district,  so  as  to  give  the  district 
title  to  any  apeclllc  part  of  the  land,  and  that 
there  is  no  sufficient  record  In  the  district  to 
Justify  the  taking  of  any  part  of  the  land. 
A  writ  of  certiorari  Issued  and  was  served  up- 
on the  commissioners  and  the  clerk  of  the 
commissioners.  In  support  of  a  motion  to 
quash  the  writ  and  dismiss  the  petition  ap- 
pellants offered  as  evidence  parol  testimony 
showing  that  after  the  finding  of  the  Jury  tbe 
commissioners  entered  upon  the  land,  and 
constructed  a  ditch  across  It  5  feet  deep,  22 
feet  wide  on  top,  and  16  feet  at  the  bottom; 
that  other  ditches,  consisting  of  main  drain 
five  miles  long  and  a  branch  drain  of  two 
miles,  had  been  constructed  at  an  expense  of 
about  ?12,000.  But  the  court  refused  to  con- 
sider the  testimony,  and  overruled  the  motion 
to  quash  the  writ  atfd  dismiss  the  petition. 
The  clerk  of  the  drainage  commissioners  then 
made  the  following  return: 

"State  of  Illinoia,  Will  Cotmty— ss.:  Be- 
fore David  S.  Stephen,  Justice  of  the  Peace. 
In  the  matter  of  tbe  application  of  drainage 
commissioners  of  Union  district  No.  1,  In  the 
town  of  Frankford,  In  the  county  of  Will, 
and  town  of  Rich,  In  the  county  of  Cook,  for 
assessment  of  damages  of  Paulus  Volke,  to 
land  for  drain  1893,  March  13th,  statement  of 
drainage  commissioners  filed  for  requesting 
Jury  to  assess  damages  of  Paulus  Volke  to 
bis  land  by  reason  of  constructing  over 
same.  Venire  of  Impaneling  Jury.  Ke- 
tumed  served  by  constable,  Wm,  H.  Logan, 
as  follows:  'Personally  served  the  within 
notice  on  tbe  witbin-named  Paulus  Volke, 
by  reading  the  same  to  him  this  16th  day 
of  March.  1893.'  1893,  March  20th.  Par- 
ties appear;  venire  returned,  and  following 
jury  impaneled:  Mark  W.  Hunt,  G.  J.  Lank- 
enau,  W.  M.  Leffler,  Fred  Stauffenberg,  Fred 
Balck,  and  Pete  Pfeifer.  Jury  sworn,  and 
court  adjouraed  until  4  o'clock  p.  m.  for  the 
purpose  of  permitting  the  Jury  to  view  the 


land.  1893,  March  20tb,  4  p.  m.  Case  called 
upon  hearing  the  allegations  and  proofs  of 
the  parties.  The  Jury  return  their  verdict 
that  the  defendant,  Paulus  Volke,  Is  entitled 
to  no  damages.  It  is  therefore  considered  by 
the  court  that  Paulus  Volke  sustains  no  dam- 
ages by  reason  of  said  drain;  therefore  can- 
not recover  damages  of  said  drainage  commis- 
sioners. itaTld  S.  Stephen,  Justice  of  tbe 
Peace. 

"Indorsed:  'Filed  In  my  office  March  24tli, 
1893.   H.  L.  Luehrs,  Drainage  Clerk.' 

"  'In  addition  to  above  transcript  of  file,  at- 
tention of  tbe  court  Is  Invited  to  the  plans, 
profiles,  specMcations,  and  nmp  of  said  drain- 
age district  Respectfully  submitted.  Fred 
Bruggeman,  fey  J.  W.  D'Arey.  Filed  Oct 
lind,  1894.' 

"October  2nd,  1894,  defendants  offered  to 
make  the  same  proofs  and  evidence  as  re- 
sented on  tbe  motion  to  quash  tbe  writ  The 
court  ordered  'tbat  tbe  record  and  proceed- 
ings l>e  quashed  and  held  for  naught*  To 
which  order  of  tbe  court  the  defendants  ex- 
cited, and  iwayed  an  appeal." 

J.  W.  D'Arcy,  for  appellants.  Hal^  ft 
O'Donnell,  for  appellee. 

PER  CURIAM.  After  a  careful  considera- 
tion of  this  case,  we  have  arrived  at  tbe  same 
conclusion  as  tbat  reached  by  the  appellate 
court,  and  have  concluded  to  adopt  the  fol- 
lowing opinion  of  that  court,  delivered  by  Mr, 
Justice  Harker: 

"Appellants'  first  [}olnt  of  contention  Is  that 
the  writ  should  have  been  quashed  because  of 
tbe  lapse  of  time  between  the  condemnation  of 
the  land  and  the  suing  out  of  the  writ  Mere 
lapse  of  time  alone,  short  of  the  limitation  for 
the  prosecution  of  a  writ  of  error,  will  not  bar 
the  Issuing  of  a  common-law  writ  of  certiorari. 
Hyslop  v.  Finch,  99  111.  171.  To  be  barred  by 
the  laches  of  the  petitioner,  It  must  appear  that 
since  the  making  of  the  record  sought  to  be 
reviewed,  and  upon  Ita  assumed  validity,  some- 
thing has  been  done  so  that  great  public  detri- 
ment or  mconvenlence  might  result  from  de- 
claring It  Invalid.  A  good  Illustration  of  tbe 
rule  when  laches  should  bar  Is  fonnd  hi  the 
case  of  Trustees,  eta,  v.  School  Directors,  88 
111.  100.  The  petition  for  the  writ  is  addressed 
to  the  discretion  of  the  court,  and  so,  when 
the  petition  Is  filed,  either  In  resistance  of  an 
order  for  the  writ  or  upon  a  motion  to  dismiss 
the  petition,  extrinsic  evidence  may  be  heard, 
not  for  the  purpose  of  contradicting  or  en- 
larging the  record,  but  to  show  tbat  no  injustice 
has  been  done  the  petitioner,  or  tbat  great  pub- 
lic detriment  and  inconvenience  might  result 
from  quashing  the  proceedings.  It  is  contend- 
ed tliat  the  evidence  offered  by  appelLints  to 
tbe  effect  that  after  the  condemnation  proceed- 
ings against  appellee's  land  were  had  the  com- 
missioners spent  some  $12,000  in  digging  ditch- 
es was  sufficient  to  sustain  their  motion  to 
qimsh  the  writ  and  dismiss  the  petition,  and 
should  have  been  considered  by  the  court  to  tbat 
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cQd.  It  should  be  observed  that  the  writ  In 
this  case  does  not  question  the  organization  of 
the  drainage  district  The  quashing  of  the 
proceeding  whereby  appellee's  land  was  con- 
demned would  by  no  means  result  In  the  loss 
to  the  district  of  what  had  been  expended  by 
tbe  commissioners  In  constructing  ditches. 
There  Is  nothing  in  the  way  of  appellants'  pro- 
ceeding again  to  condemn  if  they  are  unable 
to  arrive  at  an  agreement  with  appellee.  "We 
agree  with  tbe  circuit  court  that  the  evidence 
offered  by  appellants  on  the  motion  to  qnash 
the  writ  and  dismiss  the  petition  was  not  suffi- 
cient Clearly,  it  could  not  be  considered  on 
the  hearing  of  the  return  to  tbe  writ  made  by 
the  drainage  clerk.  The  Judgment  to  be  en- 
tered aa  the  return  to  a  common-law  writ  of 
certiorari  afCects  tbe  validity  of  the  record 
alone,  and  must  determine  from  Its  face  solely 
whether  it  Is  valid  or  Invalid  To  the  conten- 
tion of  appellee  that  tbe  proceedings  should  be 
quashed  because  the  record  Is  sDent  as  to  any 
attempt  of  the  commissioners  to  procure  the 
right  of  way  by  agreement  with  bim  before 
commencing  the  proceedings,  it  may  be  said 
that  appellee  would  be  In  a  better  position  to 
urge  this  point  If  his  petition  did  not  show  that 
he  appeared  before  the  justice  In  answer  to  tbe 
summons  and  entered  upon  the  trial  of  the 
question  of  damages  without  objecting  that  no 
attempt  to  settle  with  him  had  been  made. 
For  the  reason  that  the  record  shows  that  tbe 
Jury  allowed  appellee  no  damages  for  tbe  land 
taken  for  the  ditch  the  circuit  court  properly 
rendered  Judgment  quashing  the  proceedings. 
The  proceedings  were  under  the  farm  drainage 
act,  and  tbe  language  governing  the  conduct 
of  the  Jury  is:  'The  Jury  shall  hear  the  evi- 
dence offered  In  the  case  as  to  the  value  of  the 
land  proposed  to  be  taken,  and  all  damages 
consequent  upon  the  construction  of  the  pro- 
posed worii,  and  may  go  upon  the  premises  for 
the  purpose  of  viewing  them;  and  they  shall 
return  as  their  verdict  the  amount  of  damages 
found,  If  any,  In  favor  of  tbe  owner  or  ownera 
and  against  the  commissioners.'  We  do  not 
think  the  words  'if  any'  authorized  the  Jury  to 
return  a  verdict  that  appellee  was  entitled  to 
no  damage  for  the  land  actually  taken  for  tha 
ditch.  They  could  have  arrived  at  no  such 
conclusion  without  considering  benefits.  But 
under  the  statute  under  which  the  procoedlngs 
were  had  the  Jury  had  no  right  to  consider 
benefits.  The  provisions  of  this  act  must  not 
be  confused  with  those  of  the  levee  act  Our 
supreme  court  has  held  that  the  levee  act  and 
the  fam-dralnage  act  are  separate  and  Inde- 
pendent codes  of  law  applicable  to  the  subject 
of  drainage.  A  district  organized  under  the 
farm-drainage  act  is  subject  only  to  tbe  provi- 
sions of  that  act,  and  those  of  tbe  other  act 
have  DO  application  to  it.  Gauen  v.  Drainage 
Dist,  131  111.  446,  23  N.  E.  633.  Acting  under 
this  act,  a  Jury  must  In  Its  verdict,  find  as 
damages  the  value  of  the  ground  for  the  ditch; 
and.  If  the  tract  through  which  the  ditch  passes 
Is  otherwise  damaged,  it  must  be  Included. 
The  commissioners  fix  tbe  daaslflcatlon  of  lands 
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and  assess  the  benefits.   Judgment  affirmed." 

It  may  be  further  observed  In  respect  to  liie 
evidence  offered  to  prove  laches  on  the  part 
of  tbe  petitioner  that  It  was  not  shown  that 
the  digging  of  the  ditches  and  expenditure  of 
the  moneys  therefor  occurred -before"  the  filing 
of  the  petition  for  the  writ.  The  petition  was 
filed  in  June,  and  the  hearing  had  In  Septem- 
ber, and,  while  the  evidence  showed  that  when 
tbe  hearing  was  had  the  woi^  had  been  done, 
and  the  mon^  expended,  It  was  silent  as  to 
the  time.  The  Judgment  of  the  appelate  court 
Is  affirmed.    Judgment  affirmed. 

CABTWBIGHT,  J.,  totdc  no  part 

(1«3  111.  502) 

LBSLIB  et  al.  v.  1C0SEB  et  aL 

(Supreme  Court  of  Illinois.    Kov.  9,  1886.) 

TursTS— BviDBJtcB  TO  Establish. 

Testator,  by  his  will,  gave  to  his  wife  Sl,- 
BOO  a  year,  to  be  paid  quarterly,  and  made  her 
executrix  of  his  will.  He  apiwinted  two  of  bis 
sons  trustees  to  bold  certain  bequests,  and  dis- 
tribute tbe  income  of  the  same  to  his  datigbters. 
The  will  made  do  Drovision  as  to  raising  the  $1,- 
500  to  be  paid  to  the  widow.  After  the  filing  of 
the  executrix's  account,  the  heirs  agreed  that 
$25,000  ahoold  be  set  <j)art  for  the  purpose  ot 
raising  the  annuity.  The  agreement  provided 
that  the  sum  should  be  retained  by  the  execu- 
trix as  a  trust  fund  for  that  purpose,  and  inveBt- 
ed  by  her,  and  for  a  diviBion  of  said  fund  at  the 
death  of  the  widow.  Held,  that  a  bill  by  certain 
of  the  heirs  to  compel  the  sons,  to  whom  the 
mother  had  loaned  a  portion  of  the  $25,000  aet 
ai>art,  to  invest  said  $25,000  "as  trustees,"  and 
setting  forth  the  conditions  of  the  will,  and  the 
agreement  beween  the  heirs,  was  inBufficient  to 
show  that  the  sons  held  such  property  as  tniB- 
tees.    62  111.  App.  506.  reversed. 

Appeal  from  appellate  comtt  Flnt  district 
AcUon  by  Mary  J.  Moser  and  others  against 
John  H.  Leslie  and  another,  trnatee  of  the  es- 
tate of  George  Leslie,  deceased.  A  decree  for 
complainants  -was  affirmed  by  the  appellate 
conrt  (62  m.  App.  565),  and  defendants  appeal. 
Reversed. 

Breckenridge  &  Rich  and  F.  L.  Brooks, 
for  appellants.  Wilson,  Moore  &  Mcllvalne, 
for  appellees. 

WILKIN,  J.  George  Leslie,  of  Chicago, 
died  March  23,  1887,  leaving  Jane  H.,  his 
widow,  and .  Mary  J.  Moser,  Belle  Leslie, 
Agnes  M.  Alton,  and  I^aura  L.  Clancy, 
daughters,  and  John  H.  Ijeslie,  George  H. 
Leslie,  and  Charles  Leslie,  sons,  his  only  chil- 
dren, to  whom  lie  willed  ail  his  property. 
Among  other  l>equests  to  his  widow,  who  was 
named  as  executrix  of  the  will,  was  a  gift  of 
$1,500,  to  be  paid  to  her  in  quarterly  pay- 
ments of  $375.  She  and  the  seven  children 
agreed  that  $25,000  of  the  assets  of  tbe  estate 
should  be  invested  for  the  purpose  of  raising 
this  annuity.  This  action  in  chancery  was 
brought  In  the  circuit  court  of  Cook  county 
by  appellees,  four  of  the  children,  against  ap- 
pellants, two  of  tbe  sons,  "as  trustees  of  the 
estate  of  George  H.  Leslie,  deceased,"  to  com- 
pel them  to  invest  and  secure  the  com^ln- 
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ants'  part,  being  four-sevenths  of  said  $25,- 
000.  The  defendants  filed  a  general  and  spe- 
cial demurrer  to  the  bill,  which  was  overruled, 
and,  abiding  by  their  demurrer,  a  decree  was 
entered  against  them,  according  to  the  prayer 
of  the  bin.  This  Is  an  appeal  from  a  judg- 
ment of  the  appellate  court  affirming  that  de- 
cree.  62  ni.  App.  655. 

Appellants  Insist  that,  admitting  the  allega- 
tions of  the  bill  to  be  true,  as  Is  done  by  their 
demurrer,  It  states  no  grounds  for  the  relief 
prayed  and  granted.  They  treat  It  as  a  bill 
to  enforce  the  performance  of  the  agreement 
entered  Into  between  the  widow  and  children 
setting  apart  the  $25,000  fund. 

Oh  the  other  hand,  counsel  for  appellees 
contend  that  the  duties  of  appellants,  as  trus- 
tees, grew  out  of  the  provisions  of  the  will, 
and  their  dealings  with  the  said  fund,  and 
they  say  the  bill  is  not  to  enforce  the  con- 
tract, but  to  compel  the  performance  of  a 
trust  obligation,  which  was  the  basis  of  said 
contract.  Copies  of  the  will  and  agreement 
are  made  exhibits  to  the  bill.  Does  the  bill 
show  upon  Its  face  that  It  Is  the  duty  of  the 
defendant  to  Invest  the  $25,000  fund? 

The  first  question  suggested  by  the  aigu- 
ment  of  counsel  Is,  can  they  be  required  to  do 
so  by  reason  of  anything  stated  In  the  will? 
The  provision  under  which  $1,500  a  year  is 
given  to  the  widow  Is  as  follows;  "I  give, 
devise,  and  bequeath  to  my  beloved  wife  the 
sum  of  fifteen  hundred  dollars  per  year  {$1,- 
600),  to  be  paid  to  her  quarterly,  In  sums  of 
three  hundred  and  seventy-five  dollars  ($3T5) 
each,  BO  long  as  she  shall  live."  Nothing 
whatever  is  said  in  any  part  of  the  will  as  to 
the  assets  6ut  of  which  the  sum  shall  be  paid, 
how,  or  by  whom,  payments  shall  be  raised 
or  paid;  neither  is  tbere  anything  in  the  will 
making  appellants  trustees  of  the  estate  gen- 
erally. They  are  made  trustees  for  certain 
purposes,— that  Is,  hold  the  bequests,  and  dis- 
tribute the  income  of  the  same  to  the  daugh- 
ters, accounting  to  the  probate  court,  etc.;  but 
we  are  unable  to  find  any  clause  or  provision 
in  the  win  from  which  It  can  be  said  they 
occupied  a  trust  relation  to  the  estate,  for 
the  purpose  of  raising  the  $1,500  to  be  paid 
to  the  widow,  nor  do  we  find  anything  In  the 
allegations  of  the  bill  to  that  effect  True,  It 
Is  alleged  that  the  will  was  duly  probated, 
"and  that  the  said  John  H.  and  George  H. 
Leslie  were  duly  appointed  trustees  of  said 
estate,  under  the  directions  of  the  Judge  of 
said  probate  court";  but  It  is  not  stated  for 
what  purpose  they  were  so  appointed,  and, 
construed  with  the  will,  the  allegations  mean 
no  more  than  that  they  were  appointed  trus- 
tees for  the  daughters.  It  Is  next  alleged  that 
at  the  time  of  filing  the  final  account  by  the 
executrix,  which  was  May  7,  iSW,  the  com- 
plainants received  the  amounts  due  them  un- 
der the  will,  leaving,  however,  the  sum  of 
$25,000  In  their  hands,  without  security, 
which  amount  was  reserved  as  a  principal 
sum,  capable  of  producing  the  amount  be- 
queathed said  widow  during  her  life  as  an 


annuity,  four-sevenths  of  which  will,  at  the 
death  of  their  mother,  belong  to  orators.  The 
allegation  Is  not  that  the  money  was  left  In 
their  hands  to  be  invested  by  them.  The^e 
is  the  further  allegation  that  the  executrix  Is 
an  elderly  lady,  unaccustomed  to  business, 
and  under  the  direct  lufiuence  of  appellants, 
and,  "as  trustees  under  the  will,  she  Intrust- 
ed the  entire  charge  of  the  funds  of  said  es- 
tate to  them,  without  any  bond  or  security"; 
but  here  Is  no  attempt  to  charge  them  with 
a  trust  relation  as  to  the  fund,  or  show  in 
what  way  It  became  their  duty  to  Invest  It 
Again,  It  Is  alleged  that,  although  the  reports 
of  the  exeeuti'Ix  show  a  large  sum  of  money 
In  her  hands,  no  amount  was  ever  Invested 
to  secure  her  annuity  "until  at  the  time  of  the 
filing  of  said  account  in  May,'  1894,  when 
the  said  John  H.  and  George  H.  I^slle  were 
Induced  to  sign  a  contract,  a  copy  of  which, 
marked  'Exhibit  B,'  is  made  a  part  of  the 
said  bill";  that,  when  the  contract  was  sign- 
ed, It  was  verbally  agreed  by  the  executrix 
and  heirs  that  one-half  of  four-sevenths  of 
$25,000  should  be  invested  in  three  months 
from  the  date  of  said  contract,  and  the  bal- 
ance In  six  months;  that  said  sum  of  $25,000, 
together  with  other  moneys  of  said  estate, 
being  In  charge  and  control  of  said  trustees, 
had  been  used  In  the  business  of  John  H.  and 
George  H.  Leslie,  a  firm  composed  of  said 
trustees.  Here  is  no  attempt  to  show  that 
by  the  terms  of  the  alleged  verbal  contract 
appellants  were  to  continue  in  control  of,  or 
make  any  Investment  of,  the  $25,000.  Xt  U 
then  alleged  that  none  of  the  moneys  of  the 
estate  Iiave  ever  been  Invested  otherwise  than 
in  said  firm;  "that  orators,  since  the  signing 
of  said  contract,  have  requested  said  trustees 
to  perform  the  contract  entered  Into  In  ac- 
cordance therefor,  but  without  avail";  and 
prays  "that  the  said  John  H.  and  George  H. 
Leslie  be  required  to  perform  said  contract, 
and  that  orators  have  such  otbgx  relief  as  eq- 
uity may  require." 

It  seems  clear,  from  the  provisions  of  the 
wiU  itself,  that  the  duty  of  providing  for  the 
payment  of  the  $1,500  annually  to  the  widow 
devolved  upon  her  as  executrix,  and  not  upon 
appellants.  She  might  have  set  apart  $25,000, 
or  any  other  proper  sum,  for  the  purpose  of  se- 
curing to  herself  the  payments,  with  or  with- 
out the  agreement  or  consent  of  the  heirs.  Un- 
doubtedly, upon  the  facts  alleged  in  the  bill, 
without  reference  to  the  contmct  she  would 
have  the  right  to  compel  appellants  to  pay 
over  to  her  the  sum  of  money  in  their  hajuds; 
and  it  may  be,  if  she  had  refused  to  ao  so, 
upon  request  a  court  of  equity  would,  uptm  a 
proper  bill,  compel  her  to  perform  tliat  duty. 
It  Is  doubtless  true,  under  authorities  cited  by 
counsel  for  appellees,  that  a  court  of  equity 
would  compel  her  to  so  Invest  the  principal 
fund,  after  she  had  set  it  apart  as  to  make  it 
secure  to  those  entitled  to  It,  after  it  had  served 
the  purpose  for  which  It  was  set  apart  But 
this  is  not  the  question  faeare,  but  rather.  Is  there 
anything  In  the  wiUt  or  allegations  of  tb^  un, 
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to  show  that  appdlants  Vrere  under  oUlgatloiis 
to  invest  and  secure  the  fond;  and,  as  we 
hare  ah%ady  said,  we  are  nnatfle  to  And  any- 
thing In  the  will  or  allegatlcHis  of  the  bill  Im- 
posing any  such  obligation.  As  already  shown, 
the  bill  does  proceed  npon  ibe  theory  that  their 
duties  grow  out  of  the  contract,  and  the  prayer 
la  that  thc7  be  compelled  to  puform  that  con- 
tract That  agreement  first  states  the  parties 
thmto,  being  the  widow  and  all  the  above- 
named  children.  The  first  danse  Is:  "That  the 
sum  of  twenty-five  thousand  dfdlars  ^25,000) 
of  the  mon^  of  said  estate  shall  be  retained 
by  said  executrix  as  a  trust  fund,  to  aecm«  the 
prmqit  and  full  payment  to  ha  of  Uie  sum 
of  fifteen  hundred  dollars  (^,600)  per  year, 
as  provided  for  in  and  by  said  last  will  and 
testament  of  said  George  Leslie,  deceased," 
The  second  clause  provides  that  three-sevenths 
of  the  sum  may  be  dealt  with  as  agreed  upon 
betw^n  the  executrix,  John  H.  Leslie,  George 
H.  Leslie,  and  Belle  Leslie,  during  the  lifetime 
of  Jane  H.,  and,  at  ber  death,  the  same,  or 
proceeds,  to  belong  In  equal  parts,  to  John  H., 
George  H.,  and  Belle  Leshe,  they  rellaquishhis 
all  right  to  any  part  of  the  remaining  four- 
sevenths;  It  being  also  agreed  that  neither  of 
ttiem  should  be  liable  to  said  John  H.  In  any 
manner  for  tb&  xemaining  four-sevenths,  nor 
tor  the  annual  bioome  to  be  derived  thereftom. 
The  third  dame,  and  tite  one  material  to  the 
consideration  of  this  case,  Is  as  follows:  *'Thlrd. 
The  remaining  fotiraeventha  of  said  trust  fond 
of  twraity-five  thousand  dollars  (^,000)  shall 
be  retained  by  said  Qoecutrix  aa  such,  or  her 
Booceasor  In  the  administration  of  sndi  estate 
dnrii%  her  lifetime,  and  invested  and  rdnvested 
by  her,  under  ttie  direction  <a  the  prc^  court, 
and  the  income  thereof  applied  toward  the  pay- 
ment of  eeM.  annul^  of  fifteen  hundred  dollars 
(^,500).  The  said  fomvsevenths  of  said 
tnen^-five  thousand  dollars  (^,000)  shall 
stand  for  and  be  the  distributive  shares  of 
Charies  O.  L.  Leslie,  Agnes  L.  Alton,  Laura  L. 
Clancy,  and  Mary  Moser  hi  said  trust  fund; 
and  the  Income  thereof,  whatever  the  same 
shall  be,  shall  stand  for  and  he  the  shares 
which  said  four  hdrs  shall  contribute  toward 
said  annuity.  In  no  case  shall  said  four  heirs, 
or  any  therettf,  or  their  shares  In  ^Ir  father's 
estate  be  In  any  way  resorted  to,  pay  or  make 
UP  more  than  a  total  of  four-sevenths  of  said 
annuity.  At  the  death  of  said  Jane  H.  Leslie, 
said  fournaeventh^  so  Invested,  or  the  proceeds 
thereof,  or  the  balance  ronalnlng,  shall  belong, 
In  equal  parts,  to  the  four  heirs  In  this  paia- 
graifli  mentioned,  and  be  distributed  to  them, 
or  on  their  account,  pro  rata;  the  others  of 
said  heirs  hereby 'waving  any  ri^ts,  as  heirs 
of  said  estate,  to  Share  therehL  by  the  express 
language  of  this  contract,  the  la  to  l)e 

retained,  not  by  ai^Uants,  but  "I^  said  execu- 
trix, as  such,  or  her  succ^or  In  ttie  adminis- 
tration of  such  estate,  during  her  lifetime.  It 
is  to  be  Invested  and  rdnvested  by  her  under 
the  direction  of  the  premier  court"  Even  If  it 
had  been  In  any  way  the  duty  of  appellants, 
under  the  provisions  of  the  will,  to  act  as  tros^ 


tees  ot  the  fttnd  In  qu^tlon,  hei»  Is  a  phdn 
agreement  entraed  taito  1^  sjl  the  parties  hi- 
terested,wbose^  to  have  been  fully  competent 
to  contract  for  themselves,  that  the  duty  of  hold- 
ing and  Investhig  the  fund  Should  be  paf(Hined 
by  the  executrix. 

Upon  every  theory  of  the  case,  the  demurrer 
to  the  bill  should  have  bera  sustained.  The 
decree  of  the  circuit  court  and  the  judgment 
of  the  appellate  court  will  accordingly  be  re- 
versed, and  the  cause  will  be  remanded  with 
directions  to  dismiss  the  blU.  Beversed. 


(184  lU.  61) 
HITTLE  v.  ZEIMEH  et  al. 
(Supreme  Court  of  Illinois.    Nov.  9,  1896.) 
Vacation  or  Jl'dshbnt  —  Disoabtion  of  Coukt. 

It  was  not  an  abase  of  discretion  to  deny  a 
motioD  to  vacate  a  jndament  rendered  in  the 
absence  of  plaintiff  and  nis  counsel,  on  account 
of  the  illness  of  the  counsel,  when  the  court  was 
not  satisfied  from  the  showing  that  plaintiff  had 
a  good  cause  of  action,  and  whne  a  previous 
postponement  had  been  made  to  the  day  on 
which  the  judgment  was  rendered  on  account 
of  the  illness  of  plaiDtifTs  counsel,  and  on  an 
agreement  with  bfa  representative  that  it  should 
be  tried  on  the' day  eet.other  counsel  Iteing  em- 
ployed if  necessarv.  &i  111.  Ann  170,  alfirmed. 
Wllkhi  and  Phillips.  JJ..  dissenting. 

Appeal  from  appellate  court  First  district. 

Action  in  equi^  by  Omar  L.  Kittle  against 
Anna  Zelmer  and  others.  Judgment  for  de- 
fendants. An  order  denying  a  motion  to 
vacate  the  Judgment  was  affirmed  by  the  ap- 
pellate court  (62  111.  App.  170),  and  plaintiff 
appeals.  Affirmed, 

The  appellant  HIttle,  claiming  to  be  the 
owner  of  the  premises  In  controversy,  al- 
leged to  be  of  g^at  value,  brought  his  bill  In 
equity  in  the  circuit  court  of  Cook  county 
against  the  appellees,  allej^ng  that  they  had 
clouded  his  title;  that  certain  sales  of  said 
premises  made  by  trustees  under  certain 
deeds  of  trust  under  which  the  defendants 
claimed  title  were  fraudulent  and  void,  and 
passed  no  title;  and  that  the  complainant 
ought  to  be  allowed  to  redeem  from  s^d 
sales,— ottering  to  pay  whatever  should  be 
found  just,  and  praylng^  that  the  alleged 
clouds  upon  complainant's  title  might  be 
removed,  and  his  title  to  the  premises  con- 
firmed, etc.  The  defendante  (appellees  here) 
answered,  and  claimed  title  to  the  premises 
In  fee,  and  set  up  their  claim  of  title  from  the 
government  dovra  through  the  Immediate 
owners  to  themselves,  claiming  that  tbe  said 
sales  of  said  trustees  were  valid  and  passed 
valid  title  to  them  In  fee;  that  appellant  and 
his  grantors  had  Instituted  several  suits  In 
chancery,  of  a  like  nature.  In  which,  or  in 
some  of  which,  final  decrees  had  been  reur 
dered  In  confirmation  of  the  defendants'  title, 
and  against  appellant  and  that  one  of  said 
decrees  had,  on  appeal,  been  affirmed  by  this 
court,  in  the  case  of  Sawyer  v.  Campbell, 
130  ZU.  186,  22  N.  B.  468,  and  was  rea  judi- 
cata as  to  the  right  and  title  of  appellant  in 
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said  premises.  The  several  appellees  also 
filed  their  several  amended  cross  bills,  set- 
ting up  the  matters  contained  In  their  re- 
spective ansvrers,  and  alleging  that  the  com- 
plainant had  no  right,  title,  or  interest,  legal 
or  equitable,  In  said  premises,  but  that  they 
(the  said  complainants  in  the  cross  bills) 
were  the  owners  thereof  In  fee;  that  the  title 
of  appellant  was  fictitious,  and  was  derived 
from  a  pretended  conveyance  from  George 
F.  Harding,  his  grantor,  who  had  no  title; 
and  alleging  that  appellant  was  the  jnere 
agent  and  tool  of  said  Harding,  who,  under 
cover  of  such  flctltious  transfer,  and  In  the 
name  of  said  HIttle,  had  caused  the  said 
suit  to  be  brought,  and  was  maintaining  the 
same,  to  annoy  the  cross  complainants  and 
cloud  their  title,  and  with  the  object  and  pur- 
pose of  levying  blackmail  against  them. 
The  cross  bills  prayed  for  an  Injunction  re- 
straining appellant,  Harding,  and  others 
from  entering  upon  said  premises,  and  for 
a  decree  confirming  the  title  In  fee  In  cross 
complainants,  and  enjoining  appellant  and 
others  aforesaid  from  in  any  manner  inter- 
fering with  the  cross  complainants'  title  to, 
or  possession  of,  the  said  premises.  Fraud, 
conspiracy,  and  other  wrongdoing  were  free- 
ly charged  in  the  pleadings  upon  both  sides, 
and  many  questions  were  raised  wTilch  would 
be  Important  to  consider  only  on  appeal  from 
the  final  decree.  Neither  appellant  nor  bis 
counsel  were  present  on  the  final  hearing  of 
the  cause,  but  the  cause  was  heard  upon  the 
evidence  as  adduced  by  the  defendants  to 
the  bill,  and  cross  complainants  in  the  cause, 
after  the  issues  had  been  fully  made  by  the 
pleadings.  At  the  term  at  which  the  final 
decree  was  entered,  the  complainant,  by  bis 
counsel,  appeai*ed  and  moved  the  court  to 
vacate  and  set  aside  the  decree,  add  for  a 
trial  of  said  cause  upon  the  merits.  This 
motion  was  continued  to  a  subsequent  term, 
and  beard  upon  an  affidavit  submitted  by  ap- 
pellant. The  court  made  an  order  overrul- 
ing complainant's  motion,  ai^d  it  is  from  this 
order  that  the  complainant  toolc  his  appeal 
to  the  appellate  court,  and  this  appeal  is 
prosecuted  from  the  Judgment  of  affirmance 
of  said  appellate  court 

The  certificate  of  evidence,  among  other 
things,  contains  the  following:  "This  cause 
came  on  for  trial  upon  the  regular  chancery 
calendar  upon  the  8th  day  of  May,  A.  D. 
1805,  and  upon  that  day  came  a  representa- 
tive of  William  J.  Ammen,  Esq.,  one  of  the 
solicitors  for  the  original  complainant,— the 
other  solicitor  for  the  complainant,  Hugh 
Crea,  Esq.,  not  being  represented  at  all,— and 
stated  to  the  court  that  William  J.  Ammen, 
Esq.,  was  ill,  and  unable  to  undcrtalie  the 
trial  of  the  case  at  that  time.  Thereupon  it 
was  agreed  in  open  court  between  the  rep- 
resentative of  said  William  3.  Ammen  and 
the  solicitor  for  the  defendants  and  cross 
complainants  and  petitioners  that  said  cause 
might  be  continued  until  the  16th  day  of 
May,  A.  D.  1895,  upon  the  express  under- 


standing that  if  William  J.  Ammen,  Esq.,  the 
solicitor  for  the  complainant,  was  not  re- 
covered from  his  Illness  by  that  date,  other 
counsel  would  be  employed;  and  upon  such 
understanding  of  counsel,  and  the  represent- 
atives of  the  various  parties,  this  court  then 
and  there  continued  the  bearing  of  said  cause 
until  the  16th  day  of  May,  A.  D.  1895,  di- 
recting the  parties  to  be  ready  at  that  time, 
and  stating  that  the  case  must  be. tried  upon 
that  day,  and  tbat.  If  then  counsel  was  still 
sick,  others  must  be  engaged.  That,  when 
said  continuance  was  granted,  nothing  was 
said  by  the  representative  of  said  complain- 
ant to  the  effect  that  George  F.  Harding,  a 
party  to  said  cause,  was  alck."  It  appeared 
from  the  affidavit  of  Mr.  Ammen  that  he  had 
been  the  attorney  of  record  In  said  cause  for 
appellant  from  its  beginning,  and  that  appel- 
lant relied  upon  him  to  prepare  and  try  the 
cause,  and  that  Mr.  Crea  was  also  employed 
to  assist  as  counsel,  and  that  Harding  was 
also  of  counsel,  and  that  the  cause  had  been 
fully  prepared  for  trial,  and  that  Ammen  was 
prepared  to  try  the  same,  with  or  without 
Orea  and  Harding,  up  to  April  20. 1895,  when 
he  was  taken  ill;  that  his  illness  continued 
until  after  the  case  was  tried,  and  was  so  se- 
vere that  it  wholly  Incapacitated  him  from 
taking  any  part  In  It,  or  from  making,  or 
causing  to  be  made,  any  affidavit  for  a  con- 
tinuance. 

Mr.  Crea's  affidavit  was.  In  suiMtance,  as  fol- 
lows: "(1)  That  be  Is  an  attorney  at  law  re- 
siding in  the  city  of  Decatur,  Illinois,  and  that 
he  has  been  In  the  active  -practice  of  his  profes- 
sion there  for  twenty-five  years  last  past,  and 
has  occasionally  practiced  in  the  courts  of  said 
Cook  county.  (2)  That  WiUiam  J.  Ammen, 
an  attorney  at  law,  then  of  17U  East  Madison 
street,  In  the  city  of  Chicago,  Illinois,  prepared 
the  original  bill  in  the  above-entitled  cause; 
tliat  afterwards  affiant  was  employed  as  an  at- 
torney to  act  with  said  Ammen  In  the  further 
prosecution  and  management  of  said  cause, 
on  behalf  of  the  complainant  In  said  bill;  that 
said  Ammen  and  afiiant  tether  argued  a  de- 
murrer interposed  to  tbe  original  cross  bills 
filed  In  said  cause  by  the  defendants;  that 
such  demiurrer  was  sustained,  and  said  cross 
bills  amended;  that  said  Ammen  and  affiant 
prepared  answers  to  said  cross  bills,  as  amend- 
ed; and  that,  so  far  as  affiant  had  any  knowl- 
edge, said  Ammen  and  affiant  are  the  only 
solicitors  of  record  for  complainant  in  said  orig- 
inal bill.  (3)  That  about  the  15th  day  of  May, 
1S95,  affiant  received  at  Decatur  aforesaid  a 
telegram  from  Chicago,  informing  afiiant  that 
the  above  cause  would  be  reached  on  the  16th 
day  of  May  for  trial;  that,  for  some  time 
prior  to  the  receipt  of  said  telegram,  affiant  had 
been  laboring  under  a  severe  attack  of  neuralgia 
of  the  head,  wMch  \mfitted  him  for  the  transac- 
tion of  business;  that  affiant  went  to  Chicago 
from  Decatur  on  the  night  of  the  loth  of  May, 
arriving  there  the  next  morning  at  730  o'clock; 
that,  on  going  to  the  office  of  said  Ammen, 
affiant  learned  from  clerks  In  said  office  that 
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said  Ammen  was  !U  at  bis  home  In  Edgewater, 
and  tbat  he  had  not  been  at  his  office  for  about 
ten  days.  Affiant  then  and  there  learned  that 
Mr.  George  F.  Haitllng,  whose  testimony  on 
behalf  of  the  complainant  In  said  original  bill 
was  absolutely  necessary,  was  absent  In  Cali- 
fornia. (4)  Tbat  sold  cause  was  on  the  cal' 
endar  of  Judge  Wlndes;  that,  about  elereu 
o'clock  In  the  forenoon  of  the  day  said  cause 
was  called  for  trial,  affiant  was  In  the  court 
room  of  said  Judge  Wlndes;  that  affiant  was 
then  stUl  laboring  under  said  attack  of  neu< 
ralgia,  and  was,  In  consequence,  wholly  imflt 
and  unable  to  enter  upon  the  trial  of  said 
cause,  either  alone  or  as  assistant  to  any  other 
solicitor;  that  affiant,  on  behalf  of  the  com- 
plainant In  said  original  bill,  when  said  cause 
was  called  for  trial  as  aforesaid,  stated  to  said 
Judge  Wlndes  that  affiant  was  one  of  the  so- 
licitors for  said  complainant,  and  that  said 
Ammen  was  the  other,  and  that  said  Ammen 
and  affiant  had  been  for  upward  of  two  years 
associated  together  as  said  complainant's  so- 
licitors in  said  cause;  that  said  Ammen,  as 
affiant  tiad  been  InCormAl,  was  then  111  and 
onable  to  leave  his  house;  and  that  he  had  been 
111  for  upward  of  ten  days  then  past.  Affiant 
further  stated  to  sold  court  that  he  (affiant) 
was  111,  and  utterly  unflt  then  to  engage  in  the 
trial  of  said  cause  as  sole  solicitor,  or  even  as 
an  assistant  to  another  solicitor.  And  affiant 
further  stated  to  Judge  Wlndes  that  Mr. 
George  F.  Harding  was  an.  Important  witness 
on  behalf  of  the  original  complainant,  and  that, 
eren  If  affiant  were  physically  able  to  engage  In 
the  trial  of  said  cause,  he  could  not  do  so  with 
safety  to  his  client  in  the  absence  of  said  Hard- 
ing; that  a  question  of  notice  and  a  question 
of  [xmsesslon  were  Involved  In  the  suit,  and 
that  such  notice  and  possession  could  be  proved 
fully  only  by  said  Harding;  that  affiant  stated 
to  said  court  that  he  had  been  Informed  said 
Harding  had  gone  to  CaUfomla  In  consequence 
of  his  health  being  Impaired.  And  affiant  ex- 
hibited to  isaid  court  a  certificate  In  writing  from 
a  physician  of  Chicago,  in  which  said  physician 
stated  that  he  advised  Mi.  Harding  that  he 
would  be  benefited  by  leaving  Chicago  for  a 
time,  or  words  to'  that  effect  (5)  After  mak- 
ing the  foregoing  statement,  affiant  asked  said 
Judge  Wlndes  to  postpone  the  hearing  of  said 
cause  for  a  reasonable  time,  until  Sir.  Hal-d- 
ing's presence  could  be  procured,  and  until  Mr. 
Ammen  should  recover  from  the  Illness  under 
which  he  was  then  laboring,  as  atfiant  had 
been  informed  as  aforesaid;  affiant  further  then 
and  there  stating  to  said  judge  that  affiant 
expected  he  would  so  far  recover  his  own 
health,  within  a  few  days,  aa  to  be  able  to 
take  part  in  the  trial  of  the  cause.  If  a  post- 
ponement thereof  be  granted.  (6)  That  said 
Judge  was  Inclined  to  grant  a  postponement  or 
continuance  of  the  cause  for  the  reasons  stated 
by  affiant,  but  the  solicitors  representing  the 
defendants  refused  to  consent  to  a  postpone- 
ment or  continuance,  and  insisted  on  an  Im- 
mediate  trial;  that  thereupon  said  Judge  said 
that  at  a  former  day  of  the  term  the  cause 


had  been  continued  to  the  then  day  at  the  in- 
stance of  the  complainant,  on  the  ground  of 
the  absence  and  Illness  of  said  Ammen,  and 
that  he  (the  Judge)  had  stated,  when  granting 
such  continuance,  that,  If  Mr.  Ammen  remain- 
ed ill,  the  complainant  must  procure  some  oth- 
er lawyer  In  his  stead,  and  therefore  the  de- 
fendants were  entitled  to  an  Immediate  trial. 
(7)  That  thereupon  affiant  said  that  he  would 
like  to  have  time  to  prepare  affidavits  for  a 
continuance,  and  asked  till  two  o'clock  p.  m. 
of  said  day  for  such  purpose.  That  said  Judge 
replied  that  the  day's  session  of  the  court 
would  end  at  one  o'clock  p.  m.;  that  he  would 
allow  some  time  for  the  preparation  of  affida- 
vits, but  that  affiant  must  prepare  them  la 
the  court  room.  That  affiant,  being  too  ffi  to 
do  any  work  himself,  went  from  the  court 
room  to  a  law  office  where  he  could  have  the 
aid  of  a  stenographer  and  typewriter  In  the 
preparation  of  the  necessary  affidavits.  That 
affiant  was  still  suffering  from  the  said  attack 
of  neuralgia  In  the  head,  and  which  had  been 
aggravated  by  the  labor,  slight  as  it  was,  of 
making  said  appeal  to  the  court  for  dday. 
That  affiant  made  such  haste  as  he  could,  un- 
der the  circumstances,  In  the  preparation  of  the 
affidavits.  That  when  affiant  left  said  court 
room  a  clerk  In  the  office  of  said  Ammen  re* 
mained  to  watch  the  proceedings  in  Judge 
Wlndes'  room.  That  within  half  an  hour  aft- 
er affiant  left  said  court  room  the  young  man 
who  had  80  remained  behind  came  to  the  of- 
fice where  affiant  was,  and  informed  him  that 
Judge  Wlndes  had  taken  up  the  cause,  that 
the  trial  thereof  was  In  progress,  and  that  de- 
fendants' counsel  were  Introducing  evidence 
under  their  answers  and  cross  blUs.  (8)  And 
that  thereupon  affiant  ceased  preparing  affida- 
vits for  a  continuance  or  postponement  of  such 
cause,  and  being  unfitted  for  the  transaction 
of  business,  for  the  reason  aforesaid,  affiant 
did  not  return  to  eald  court  room,  and  did  not 
take  any  part  In  tbe  proceedings  In  the  trial 
of  said  cause." 

Other  affidavits  showed  that  appellant,  Hit- 
tie,  was  abroad,  having  gone  to  Europe  the 
previous  year;  that  Harding,  who  was  attor- 
ney in  fact,  and  of  counsel,  for  appellant,  and 
who  had  been  made  party  defendant  to  the 
cross  bills,  and  who,  it  was  claimed,  was  a 
necessary  witness  for  appellant,  had.  In  con- 
sequence of  111  health,  gone  to  California,  and 
knew  nothing  of  the  proceedings  had  In  said 
cause  during  the  month  of  May,  until  after 
the  final  decree  was  rendered.  The  affidavit 
of  Mr.  Harding  also  set  up  some  of  the  grounds 
upon  which  he  was  advised  and  believed  that 
appellant,  Hlttle,  was,  to  use  bis  language, 
"entitled  to  recover  to  the  extent  of  being  giv- 
en the  right  of  redemption  from  the  mort- 
gagees, or  from  the  sale  upon  the  mortgage,  in 
form  of  a  deed  oi  trust,  to  Joel  D.  Harvey, 
foreclosed  In  May,  1877,  by  publication,  upon 
the  ground  that  said  sale  was  made  at  a  time 
when  the  property  was  rendered  unsalable  by 
tbe  dellberate'^actloii  of  John  McNab,  who  tu- 
Btlgated,  directed,  and  for  whose  bencHt  the 
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trustee,  Joel  D.  Harvey,  acted  In  selling  the 
pro[>erty  aa  trustee;  said  McNab  then  hold- 
ing the  notes  foi.  the  sale,  to  pay  which  said 
sale  was  made  by  said  Harvey  in  May,  1877." 
His  affidavit  further  stated  "that  the  chief,  if 
not  the  only,  question  remaining  in  said  cause, 
Is  whether  the  said  Omar  L.  HIttle  has  the 
right  to  redeem  from  the  Bald  sales  made  by 
the  said  Joel  D.  Harvey."  Other  affidavits 
were  filed,  some  of  which  contained  matter 
tending  to  show  that  the  representative  of  ap- 
pellant's counsel  did  not  understand  the  terms 
upon  which  the  trial  of  the  cause  was  post- 
poned from       8th  to  May  16th. 

N.  P.  Smith  and  Geo.  S.  Harding,  for  appel- 
lant  Fence  St  Carpenter,  for  appellees. 

CARTER,  J.  (after  stating  the  facts).  We 
are  of  the  opinion  that  the  trial  court  did  not 
abuse  Its  discretion  In  refusing  to  vacate  and 
set  aside  the  decree  In  this  case  on  the  show- 
ing contained  in  the  record  before  us.  Ajh 
pellant  was  charged  with  knowledge  of  the 
terms  and  conditions  upon  wblcb  the  trial  of 
the  cause  was  postponed  from  May  Sth  to  May 
16th,  and  it  was  his  duty  to  have  prepared  for 
the  bearing  set  for  the  latter  date  by  securing 
other  solicitors,  if  the  illness  of  those  already 
employed  continued,  or  at  least  to  have  been 
ready  when  the  case  was  called  for  trial  to 
show  to  the  court  that  be  had  been  unable,  for 
sofflclent  reasons,  to  make  such  preparation. 
Had  the  case  not  been  previously  postponed 
for  the  same  cause,  and  appellant  given  time 
In  which  to  secure  other  counsel  in  case  those 
then  employed  were  unable  to  appear,  the 
showing  made  would  have  presented  a  very 
dlfTerent  aspect  But  there  was  a  clear  lack 
of  diligence.  It  was  not  shown  whether  Mr. 
Crea,  who  for  upward  of  two  years  had  been 
associated  with  Mr.  Ammen  as  counsel  for  ap- 
pellant was  informed  before  May  15th  of  the 
postponement  from  May  8th  to  May  IGth,  or 
whether  any  steps  whatever  were  taken  by  ap- 
pellant, or  by  any  of  his  counsel  or  those  rep- 
resenting bis  counsel,  in  the  eight  days  given 
for  the  purpose,  to  prepare  for  ti'lal.  Nor  were 
the  appellees  or  th^r  counsel  apprised  that  ap. 
pellant  would  be  unable  to  proceed  with  the 
trial,  but  they  were  allowed  to  put  themselves 
in  readiness  for  the  hearing,  by  procuring  the 
attendance  of  their  witnesses,  and  otherwise, 
in  the  expectation  that  the  direction  of  the 
court  would  be  complied  with,  and  the  cause 
heard  on  the  day  fixed  and  agreed  upon.  The 
question  Is  not  presented  whether  it  would 
not  have  been  error  for  the  court  to  overrule 
a  motion  for  a  continuance,  had  such  a  motion 
been  made,  and  supported  by  affidavit  show- 
ing the  continued  illness  of  Mr.  Ammen,  and 
that  Mr.  Crea  had  prepared  to  try  the  cause 
on  the  part  of  appellant,  but  had,  because  of 
illness  occurring  subsequent  to  May  Stb,  be- 
come unexpectedly  unable  to  proceed  with  the 
trial  It  may  also  well  be  that  the  trial  court 
was  not  satisfied— as  we  are  not-^that  the  com- 
plainant bad  a  meritorlooB  caae.   The  prUicd- 


pal  question  upon  which  he  relied,  as  shown 
by  the  affidavit  of  Mr.  Harding  (that  is,  that 
the  sale  of  the  property  by  the  trustee  under 
the  trust  deed  was  fraudulent,  and  that  com- 
plainant had  the  right  to  redeem  there^m), 
had  been  decided  adversely  to  his  contention 
by  this  court  in  the  cases  of  Sawyer  v.  Camp- 
bell, 130  IlL  186,  22  N.  E.  45S.  and  Hardbig  v. 
Fuller,  141  IlL  308,  30  N.  E.  1053,  affecting 
the  same  title.  The  ruling  of  the  trial  court 
may  be  sustained  on  either  or  both  of  the 
grounds  mentioned.  No  error  was  committed, 
and  the  Judgment  of  the  appellate  court  must 
be  affirmed.   Judgment  affirmed. 

WILKIN  and  PHILUFS,  JJ.,  dissent 


(164  III.  2S9) 

STURGEON  BAT  &  L.  M.  SHIP  CANAL  & 
HARBOR  CO.  V.  LEATHEM  et  al. 
(Supreme  Court  of  lUinois.    Nov.  9,  1896.) 
Canal  Cokpanies — Chaktbh— Coksthuction. 

1.  A  canal  company  authorized  (Act  Wis. 
1864,  April  23)  to  charge  tolls  upon  all  "boats, 
vessels,  Hteamboats,  and  other  craft  used  f<M: 
the  transportatioa*'  of  freight  or  passengers 
along  its  canal,  bos  no  authority  to  cnarge  tolls 
on  togs  while  towing  freight  or  passenger  Tea- 
sels through  the  canal  or  on  the  return  trip. 

2.  A  canal  company  can  only  diarge  toillM 
which  its  charter  anthorbses  it  to  charge. 

Appeal  from  appellate  court,  Fiist  district 
Action  by  the  Sturgeon  Bay  &  Lake  Michi- 
gan Ship  Canal  &  Harbor  Company  against 
John  Leathem  and,  others.  Fn»n  a  Judgment 
of  the  appellate  court  affirming  the  Jndgmwt 
for  plalntifF,  it  appeals.  Affirmed. 

Schuyler  &  Kremer  and  Herrick,  Allen  & 
Boyeson,  for  appellant  E.  A.  Sherburne  for 
aftpellees. 

MAGRUDER,  C.  J.  This  Is  an  action  of  as- 
sumpsit, begun  by  the  appellant,  the  Sturgeon 
Bay  &  Lake  Michigan  Ship  Canal  &  Hartwr 
Oom[>any,  against  the  appellees,  to  recover  a 
certain  amoimt  claimed  to  be  due  to  appellant 
for  tolls  charged  to  the  appellees  for  the  use 
of  said  canal  In  the  running  over  and  passing 
through  its  waters  of  certain  proXM-llers, 
schooners,  barges,  and  tugs  owned  by  the  ap- 
pellees. The  declaration  originally  contained 
only  the  common  counts,  but  it  was  subse- 
quently amended  by  the  addition  of  three  spe- 
cial counts.  The  pleas  were  general  issue,  nul 
tiel  corporation,  and  the  statute  of  limitattons. 
to  the  latter  of  which  replications  were  filed. 
A  Jury  was  waived,  and  the  cause  was  sub- 
mitted by  agreement  for  trial  before  the  court 
without  a  jury.  The  amount  claimed  by  the 
appellant  to  be  due  to  It  from  appellees  for 
tolls  charged  to  them  for  the  use  of  the  canal 
by  their  vessels  and  tugs  was  $3,460.63.  Of 
this  amount  $3,044.67  represented  toll  charges 
for  the  use  of  the  canal  by  tugs  operated  by 
the  appellees  for  the  purpose  of  towing  ves- 
sels, and  $415.96  represented  toil  charges 
against  vessels  belonging  to  appedlees  engaged 
in  the  business  of  carrying  f rdght  or  passen^ 
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gers,  and  not  operated  merely  for  towing  pur- 
poses. The  trial  court  disallowed  the  sum  of 
?3,044.67,  and  rendered  Judgment  In  favor  of 
appellant  for  only  $415.96,  holding  that  under 
Its  charter  the  appellant  was  not  authorized  to 
charge  tolls  for  the  use  of  the  canal  by  the 
tugs  belonging  to  the  appellees.  From  thia 
Judgment,  aa  being  too  small,  the  appellant 
took  an  appeal  to  the  appellate  court,  where 
the  judgment  of  the  circuit  court  was  af- 
firmed, and  appellant  prosecntes  its  further 
appeal  to  this  court  from  such  judgment  of  af- 
firmance. 

The  only  question  which  we  deem  It  neces- 
sary to  consider  Is  whether  the  appellant  com- 
pany had  the  power,  under  Its  charter,  to 
charge  tolls  for  the  use  of  the  canal  by  tugs 
engaged  exclusively  In  the  business  of  towing 
vessels.  If  It  had  uo  such  power,  then  the 
Items  making  up  the  sum  of  $3,044.67  were 
properly  disallowed,  and  the  judgments  of 
the  lower  courts  were  correct.  To  determine 
the  question  Involved  It  is  necessary  to  give  a 
construction  to  a  part  of  one  of  the  sections 
of  api>el1ant'B  charter.  The  appellant  Is  a  cor- 
jwratlon,  oiganlzed  under  an  act  of  the  legis- 
lature of  the  state  of  Wisconsin  approved  April 
23,  1864,  and  entitled  "An  act  to  Incorporate 
the  Stui^eon  Bay  and  Lake  Michigan  Ship 
Oanal  and  Harbor  Company."  This  act  was 
Introduced  In  evidence.  Section  7  and  so 
much  of  section  8  of  the  act  as  It  Is  necessary 
to  quote  here  are  as  follows: 

"Sec.  7.  The  said  company  shall  have  power 
(o  locate,  construct  and  build  a  canal  of  such 
width,  depth  and  dimensions  as  they  shall 
deem  proper  and  expedient  for  all  classes  of 
shipping  on  the  Lakes  between  the  head  of 
Sturgeon  Bay  In  the  county  of  Door  and  Lake 
Michigan  so  as  to  connect  the  waters  of  said 
bay  with  said  lake  and  to  construct  a  break- 
water and  harbor  on  the  lake  shore  at  the 
mouth  of  said  canal  and  to  dredge  and  Im- 
prove the  said  bay  so  as  to  make  a  conven- 
ient and  safe  anchorage  and  harbor  In  said' 
Sturgeon  Bay. 

"Sec.  8.  The'  directors  shall  have  power  to 
regulate  tolls  and  charges  upon  all  boats, 
vessels,  steamboats  and  other  craft  used  for 
the  transportation  of  freight  and  passengers 
on  and  along  the  canal  of  said  company  and 
for  the  use  of  any  steam  tugs  owned  by 
Bald  company,  and  to  make  such  covenants, 
contracts  and  agreements  with  any  person 
or  persons,  copartnership  or  corporation 
whatever  as  the  execution  and  management 
of  the  business  and  the  convenience  and  In- 
terests of  the  company  may  require,  to  make 
and  establish  such  by-laws,  rules,  regula- 
tions and  orders  not  Inconsistent  with  the 
constitution  and  laws  of  the  United  States, 
or  of  this  state,  as  they  shall  think  proper 
for  the  well  ordering  of  the  affairs  of  the 
company." 

It  is  assigned  as  error  by  appellant  that 
the  trial  court  held  as  law  In  the  decision  of 
the  case  the  following  proposition:  "That 
under  the  provisions  of  the  act  of  the  leg- 


islature of  the  state  of  Wisconsin  under 
which  the  plaintiff  Is  incorporated,  the  plain- 
tiff was  authorized  to  determine  and  fix  the 
amount  of  tolls  to  be  charged  for  the  differ- 
ent classes  of  vessels  named  In  the  charter 
navigating  the  canal,  provided  such  tolls 
were  reasonable;  and  also  held  that  this 
class  Includes  steam  tugs  as  well  as  other 
vessels,  provided  sold  steam  tugs  were  In 
the  carrying  trade;  but  that  they  were  not 
permitted  to  charge  for  steam  tugs  while 
towing  vessels  through  the  canal,  or  on  the 
return  trip  after  making  such  towage.  That 
Ihe  plaintiff  Is  not  entitled  to  recover  from 
the  defendants  for  tolls  upon  such  steam 
tugs."  The  proposition  held  as  law  gave  a 
correct  construction  to  section  8  of  the  char- 
ter. The  directors  were  empowered  to  reg- 
ulate tolls  and  charges  upon  all  boats,  ves- 
sels, steamboats,  and  other  craft  used  for 
the  transportation  of  freight  and  passengers 
on  and  along  the  canal.  The  reference  here 
is  to  boats  or  vessels  used  for  the  purpose 
of  carrying  passengers  or  cargoes  of  freight. 
The  evidence  shows  that  the  tugs  operated 
by  the  appellees  carried  neither  passengers 
nor  freight,  but  were  merely  engaged  In  tow- 
ing vessels  having  on  board  passengers  or 
freight  through  the  canal.  The  language  of 
section  8  does  not  limit  the  power  to  regu- 
late tolls  and  charges  to  boats  and  vessels 
used  for  the  transportation  of  both  passen- 
gers and  freight  at  the  same  time.  The  ref- 
erence Is  to  boats  and  vessels  used  for  the 
transportation  of  either  passengers  or  freight. 
The  meaning  Is  the  same  as  though  the  qual- 
ifying words  were  repeated  before  the  word 
"passengers";  that  Is  to  say,  as  though  the 
clause  read,  "boats,  etc.,  used  for  the  trans- 
portation of  freight,  and  boats,  etc.,  used  for 
the  transportation  of  passengers."  The  word 
"and"  here  has  the  meaning  of  "or.V  "It  Is 
often  used  Interchangeably  with  'or,'  the 
meaning  being  determined  by  the  context." 
1  Am.  &  Eng.  Enc.  Law,  p.  569,  and  cases 
In  note  2.  It  Is  contended  that  the  act  should 
receive  a  liberal  construction,  and  that,  If  it 
is  liberally  construed,  the  power  to  regulate 
tolls  and  charges  upon  tugs  used  for  the  tow- 
ing of  vessels,  and  not  used  for  the  transport 
tatlon  of  freight  and  passengers,  may  be  Im- 
plied from  the  language  of  section  8.  The 
privilege  of  charging  tolls  against  tugs  Is  not 
expressly  granted  by  section  8,  and  there- 
fore, upon  well-settled  principles,  such  grant 
cannot  be  Implied.  Where  a  canal  is  made 
pursuant  to  a  legislative  act,  the  right  of 
the  proprietors  to  toll  Is  derived  entirely 
from  the  act,  and  It  is  to  be  considered  as 
If  there  was  a  bargain  between  them  and 
the  public,  the  terms  of  which  are  expressed 
lu  the  statute;  and  the  rule  of  construction 
is  that  any  ambiguity  In  the  terms  of  the 
contract  must  operate  against  the  company 
and  in  favor  of  the  public,  so  that  the  pro- 
prietors can  claim  nothing  which  Is  not  clear- 
ly given  to  them  by  the  act.  If  one  con- 
struction of  a  provision  lu  the  act  which 
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(rants  the  pr  rllege  of  exacting  tolls  under 
certeln  conditions  or  with  certain  limitations 
Is  In  faTor  of  the  company  and  against  the 
public  and  another  eona traction  Is  In  favor 
of  the  pnbllQ,  and  gainst  the  company,  the 
latter  will  prevail.  Stonrbridge  Canal  t. 
Wheeley,  2  Barn.  &  Adol.  792.  The  doctrine 
of  the  Wheeley  Case  was  Indorsed  by  the 
sniffeme  court  of  the  United  States  In  Propri- 
etors of  Charles  River  Bridge  r.  Warren 
Bridge  Co..  U  Pet  420,  and  was  referred  to 
as  a  fair  case  for  such  an  equitable  con- 
struction of  the  charter  as  would  give  to  the 
canal  company  by  Implication  a  right  to  the 
tolls  they  demanded,  If  a  construction  of  that 
kind  were  allowable,  and  yet  as  a  case  which 
held  that  "the  right  to  exact  toll  could  not 
be  Implied,  because  such  a  privilege  was  not 
found  In  the  charter."  If  the  reasoning  of 
the  Warren  Bridge  Case  be  applied  to  the 
case  at  bar,  the  right  to  chaise  toll  against 
tutcs  towing  vessels  through  the  canal  can- 
not be  Implied  from  the  language  oC  sec- 
tion 8  because  such  right  Is  not  there  ex- 
pressly granted.  In  the  later  case  of  Per- 
rlne  v.  Canal  Co.,  9  How.  172.  it  was  held 
that,  where  the  charter  of  a  canal  company 
authorized  It  to  Impose  toll  upon  enumerated 
articles  on  board  of  a  vessel  psssing  through 
the  canal,  it  bad  no  power  to  demand  toll 
from  passengers  passing  through,  or  from 
vessels  carrying  passengers;  the  court  say- 
ing: "A  corporation  created  by  statute  is  a 
mere  creature  of  the  taw,  and  can  exercise 
no  powers  except  those  which  the  law  con- 
fers upon  It,  or  which  are-  incident  to  its  ex- 
istence. And,  as  no  power  is  given  to  this 
corporation  to  demand  toll  from  passengers, 
or  from  vessels  on  account  of  the  passengers 
on  board.  It  Is  very  clear  that  no  such  pow- 
er can  be  exercised,  and  no  such  toll  law- 
fully taken." 

Appellant's  counsel  insist  that  the  appel- 
lant company  Is  the  owner  of  the  canal,  and 
baa  the  common-law  right  of  any  owner  to 
exact  a  compensation  for  tlie  use  of  what  be- 
longs to  it.  This  doctrine  is  not  applicable 
here.  The  appellant  corporation  has  no 
rights  of  property  except  those  conferred  by 
Its  charter,  and  can  only  exercise  such  rights 
of  property  as  are  necessary  to  effectuate  the 
objects  for  which  the  legislature  created  it. 
"Whether  ft  may  lawfully  demand  compen- 
sation from  a  person  wtiom  it  permits  to 
pass  over  its  property  must  depend  upon  the 
language  of  Its  charter,  and  not  upon  the 
rules  of  the  common  law."  Perrlne  v.  Canal 
Co.,  supra.  The  Judgments  of  the  appellate 
and  circuit  courts  are  affirmed.  Affirmed. 


(1«  111.  298) 

ALSCHULER  v.  SCHTFF, 
(Supreme  Court  of  lUiooia.    Nov.  23,  1896.) 

Landlord  and  Tbmant— Sukrrxdkb  ov  Lbasi— 
Parol  Kvidencs. 
1.  In  an  action  for  rent  upon  a  written  leosb 
under  seal,  parol  evidence  ox  a  surrender  of  the 


lease,  and  acceptance  thereof  by  the  lessor,  Is 
admissible.    C9  111.  App.  SI,  reversed. 

2.  It  was  a  que8t:oQ  of  fact,  for  the  jury  to  de- 
terming  whether  there  wai  an  executed  agree* 
ment  for  the  surrender  of  the  lease. 

Appeal  from  appellate  court,  First  district. 

Action  by  Hanshel  SchifC  against  Isaac  AI- 
schuler  for  tent.  Judgment  for  plalntlfC.  De- 
fendant appeals.  Reversed. 

This  was  an  action  brought  by  appellee 
agahist  appellant  to  recover  three  months*  rent, 
for  the  months  of  February,  March,  and  April, 
1894,  at  968  per  month,  on  a  lease  under  seal, 
dated  April  6,  1898,  and  exph-Ing  April  30, 
1894.  At  the  May  term,  1894,  of  the  superior 
court  of  Cook  county,  a  trial  by  jury  was  had, 
resulting  In  a  vt.-dlct  for  defendant,  appellee 
here.  This  verdict  was,  on  motion,  set  aside, 
and  a  new  trial  ordered.  On  the  second  trial 
a  Jury  was  impaneled  and  heard  thf  evidence. 
Plaintiff  offered  In  evidence  the  lease  under 
seal,  and  showed  default  In  payment  of  rent 
for  the  months  named.  The  defense  was  an 
,oral  surrender  of  the  premises  by  appellant, 
accepted  by  appellee.  The  evidence  upon 
which  the  surrender  rests  Is  given  by  ap£iel- 
lant,  In  his  brief,  substantially  as  follows:  On 
or  about  the  7th  or  8th  of  January,  1891,  the 
landlord,  Schlff,  asked  for  the  January  rent, 
1894,  which  by  the  terms  of  the  lease  was  due 
on  the  3jit  of  January,  1894.  The  traiant,  Al- 
Bchuler,  stated  to  the  landlord:  "X  will  pay 
the  rent,  but  I  want  yon  to  fix  up  the  place. 
I  am  damaged  here  every  day,  and  I  cannot 
stay  here  until  It  la  fixed."  Schiff  said:  "t 
won't  fix  anything  for  you.  If  you  don't  want 
to  stay  here,  yon  can  move  out"  The  tenant  . 
said:  "All  right;  I  will  take  another  place, 
and  move  out"  And  the  landlord  said:  "All 
right."  Th^e  was  supporting  testimony,  com- 
ing from  the  witnesses  H.  Wolf,  William  Berk- 
son,  and  O.  S.  Maser.  The  tenant  at  once 
acted  upon  the  arrangement,  procured  another 
place,  and  moved  into  It.  He  gave  the  key  to 
•  the  premises  to  his  booklieeper,  Maser,  and  he 
took  it  to  the  landlord,  Schiff,  by  leaving  it 
with  his  wife,  who  said  she  was  glad  of  It 
The  evidence  of  O.  S.  Maser  showed  that 
Schiff  was  met  the  same  evening  by  him,  and 
they  had  a  talk  about  the  keys.  Schiff  told 
him  he  was  much  obliged  to  him  for  bringing 
them,  and  he  asked  the  witness  to  come  Into 
a  saloon  to  take  something  to  drink,  because 
he  had  done  him  a  big  favor.  At  the  time  of 
the  conversation  In  which.  It  is  agreed,  the  sur^ 
render  took  place,  Alschuler  called  the  land- 
lord's attention  to  the  condition  of  the  prem- 
ises at  the  time,  and  he  told  the  landlord  that 
his  bottles  continued  to  break;  that  the  house 
was  bad  for  months  and  months,  and  he  had 
been  asited  for  a  few  months  to  tlx  it,  and  did 
not  do  so.  Maser  testified,  on  this  point,  that 
Alschuler  asked  Schiff  to  fix  up  the  place,  as 
bottles  were  breaking  on  account  of  the  dl- 
lapldateti  condition  of  the  building.  Schiff  told 
him  he  was  not  fixing  anything;  If  he  was 
fixing  It  up,  he  would  fix  It  up  for  himself; 
that  he  wanted  posses^n  of  the  place  himself. 
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The  appellant  testified  to  having  receired,  a 
week  or  two  after  he  moved  out,  a  notice,  dat- 
ed February  h  1S,93,  signed  by  the  appellee, 
repudiating  authority  by  hts  (appellee's)  wife 
to  accept  the  key,  and  refusing  to  accept  a 
surrender  of  the  lease,  and  stating  that  he 
would  hold  appellant  to  the  terms  thereof. 
When  the  plaintiff  bad  concluded  his  case  by 
offering  the  lease  In  evidence,  he  rested,  with- 
out offering  any  testimony  in  rebuttal.  After 
the  opening  statement  of  defendant's  counsel, 
plaintltrB  counsel  demurred  to  the  defense 
based  on  the  evidence  as  above  stated,  but  the 
court  reserved  Its  decision  until  the  evidence 
was  In.  At  the  close  of  the  evidence  the  court 
refused  to  submit  the  issues  to  the  Jury,  but 
directed  the  Jury  to  find  a  verdict  for  the  plain- 
tiff In  the  sum  of  $20^,  which  would  cover  the 
three  montha'  r^t  claimed  by  the  plaintiff. 
Judgment  was  therefore  entered  for  this 
amount,  and  on  appeal  to  Uie  appellate  court 
It  was  affirmed.  The  case  comes  to  this  court 
on  appeal,  upon  a  certificate  of  Importance 
-  from  that  court 

Moses.  Pam  &  Kennedy^  for  aj^>ellaiit  B. 

J.  Walsh,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  facts).  The 
only  question  presented  for  the  consideration 
of  this  court  la  whether  the  evidence  offered 
by  defendant  should  have  been  submitted  to 
the  jury,— whether  the  defense  relied  on,  if 
established,  would  have  authorized  the  Jury 
to  retnrn  a  verdict  In  his  favor.  In  other 
words,  the  question  is  whether  the  surrender 
of  a  written  lease  under  seal  can  be  shown 
by  parol  testimony.  If  it  can,  then  the  ques- 
tion as  to  whether  there  was  a  surrender  of 
the  lease  was  one  of  fact,  which  should  have 
been  submitted  to  the  Jury.  There  can  no 
longer  be  any  contention,  in  this  state,  over 
the  general  rule,  Insisted  on  by  appellee,  that 
a  sealed  executory  contract  cannot  be  alter- 
ed, changed,  or  modified  by  parol  agreement. 
This  rule  of  the  common  law  has  been  adopt- 
ed by  this  court,  and  consistently  followed 
in  a  long  line  of  unbroken  authorities.  Chap- 
man V.  McGrew.  20  111.  101 ;  Hume  v.  Taylor, 
63  111.  43;  Bamett  v.  Barnes,  73  lU.  216; 
Loach  V.  Famum,  90  III.  368;  Goldsborough  v. 
Gable,  140  111.  269,  20  N.  E.  722.  One  good 
reason  for  such  a  rule  Is  that  a  party  will  not 
be  permitted  to  enforce  a  contract,  or  the  oi>- 
poslte  party  to  defeat  Its  enforcement,  by  re- 
lying on  a  contract,  part  of  which  is  in  writ- 
ing under  seal,  and  part  a  parol  agreement. 
The  defense  offered  to  be  set  up  on  this  case, 
however,  was  not  to  change,  alter,  or  modify 
the  terms  of  a  lease  under  seal,  but  to  estab- 
lish by  parol  testimony  that  such  contract,  or 
the  lease,  had  been  canceled  and  surrendered 
by  agreement  of  the  parties  thereto,  and  that 
such  contract  was  no  longer  in  existence  for 
any  purpose.  Tn  all  the  cases  above  cited,  and 
in  other  similar  authorities  of  this  court.  It 
wUl  be  found  that  It  has  been  held  an  execu- 
tory contract  under  seal  cannot  continue  to 


remain  In  force  with  one  element  or  provision 
altered  or  changed  by  an  oral  agreeitiMit 
When  such  a  contract  is  to  be  comldered,  and 
Its  enforcement  sought,  the  court  will  not  go 
beyond  the  Instrument  to  Inquire  whether  any 
of  its  terms  have  been  changed  by  oral  agree- 
ment A  distinction,  however,  must  be  drawn 
between  contracts  of  this  character,  which 
are  relied  on  as  being  In  force,  with  some  pro- 
vision alleged  to  have  been  changed  by  oral 
agreement,  and  those  which,  it  la  insisted  In 
defense,  have  been  absolutely  abrogated  and 
surrendered  by  parol  agreement  of  the  parties 
thereto.  A  defendant  might,  by  i>aroI  proof, 
show,  in  an  action  against  him  on  a  contract 
or  lease  under  seal,  that  he  had  made  full  pay- 
ment of  aU  amounts  due,  and  thus  he  was  dls- 
c^rged.  He  might,  also,  by  parol  testimony, 
show  an  eviction,  where  there  Is  no  default  by 
him  In  bis  lease,  and  this  as  a  discbarge.  We 
know  of  no  good  reason  why  he  may  uot  also 
show,  by  parol  proof,  that,  by  agreement  be- 
tween the  landlord  and  himself,  he  has  been 
released  from  the  terms  and  obligations  of  the 
lease,  knd  has,  in  pursuance  thereof,  surren- 
dered possession  of  the  premises  to  ihe  land- 
lord. In  Baker  v.  Pratt,  15  lU.  568,  It  was  • 
held  by  this  court  that  parol  proof  as  to  the 
surrender  of  a  lease  under  seal  was  adnils- 
slble.  The  same  doctrine  was  adhered  to  in 
White  V.  Walker,  31  111.  422.  A  parol  sur- 
render has  been  held  sufficient  In  Allen  v. 
Jaqulsh,  21  Wend.  628.  It  is  said  by  Blge- 
low,  J.,  hi  Talbot  V.  Whipple,  14  Allen,  177, 
that  the  rule  of  law,  as  now  settled  by  the  re-  . 
cently  adjudicated  cases,  Is  that  any  acts 
which  are  equivalent  to  an  agreement  on  the 
part  of  the  tenant  to  abandon,  and  on  the 
part  of  the  landlord  to  resume  possession,  of 
the  demised  premises,  amount  to  a  surrender 
by  operation  of  law.  In  Harms  v.  McCor- 
mlck,  30  III.  App.  125,  it  was  said  by  the 
court:  "Whether  there  had  been  an  agree- 
ment for  a  surrender,  or  not,  the  Jury  were  to 
decide  upon  parol  evidence.  There  is  no  stat- 
ute of  frauds  in  this  state  requiring  surrender 
to  be  In  wTltlng.  It  was  for  the  Jury  to  de- 
termine, upon  the  conflicting  testimony,  what 
was  the  effect;  and  that  Is  an  end  of  the  con- 
troversy." We  hold  It  to  be  the  law  of  this 
fitate  that,  where  it  is  not  sought  to  alter  or 
change  the  terms  of  a  contract  under  seal, 
still  leaving  It  in  force,  but  where  the  object 
Is  to  show  that  such  instrument  has  been  ab- 
rogated, canceled,  and  surrendered,  the  ques- 
tion is  one  of  fact  for  a  Jury,  and  evidence 
thereon  Is  admissible.  In  the  present  case  we 
do  not  pass  upon  or  determine  whether  or  not 
the  evidence  offered  by  descendant  was  snffi- 
cient  to  sustain  his  defense.  That  is  not  our 
province.  We  do  hold,  however,  that  such 
evidence,  tending  to  show  a  surrender  and  ac- 
ceptance, should  have  been  submitted  to  the 
Jury;  and  it  was  a  quwtlon  of  fact  for  the 
Jury  to  determine  If  there  was  an  executed 
agreement  for  the  surrender  of  the  lease.  Wil- 
liams v.  VanderbUt.  145  QI.  238,  84  N.  E.  476. 
It  waa  error  In  the  trial  court  to  strike  out 
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defendant's  evidence,  and  to  instruct  the  jury 
tif  find  for  the  plaintiff;  and  the  judgment  of 
the  appellate  court,  affirming  the  judgment  of 
the  superior  court,  Is  reversed,  and  the  cause 
remanded.  Reversed  and  remanded. 


(164  111.  171) 

BUTLER  V.  BUTLER  et  al. 
(Supreme  Court  of  lUinois.    Nov.  10,  1S96.) 
Tbcsteb — Removal— Rights  of  BENEriciARiBa — 

PSKVERaiON  OF  Tbust. 

1.  In  a  proceediufT  to  remove  trustees  named 
in  B  will,  and  appomt  a  new  trustee,  the  bene- 
Scfaries  are  necessary  partly. 

2.  Where  a  trust  deed  provides  that  the  trus- 
tees "will  invest  the  same,  and  keep  the  same  In- 
vested, In  their  discretion,"  and  pay  the  income 
to  certain  beneficiaries  named,  the  purchase  hf 
the  trustees  of  lands,  opening  a  coal  mine  there- 
on  and  mining  operations,  w^  a  perversion  of 
the  trust.    61  Xlf.  App.  57.  affirm^. 

8.  Beneficiaries  in  a  trust  may  pursue  the  pro- 
ceeds of  the  trust  property,  and  charge  with  the 
original  trust  any  property  in  which  they  may 
be  mvested,  as  against  all  who  have  actual  or 
presumptive  notice  of  the  trust. 

4.  Where  a  trustee^  in  perversion  of  the  trust, 
invests  the  money  in  coal  lands,  one  loaning 
money  to  him  for  the  purpose  of  carrying  oa 
*  mining  operations  on  such  land,  with  knowl- 
edge of  such  perversion,  cannot  recover,  as 
against  such  trust  fund,  the  money  so  advan- 
ced. 61  111.  App.  51,  affirmed. 

Appeal  from  aiq?ellate  coart,  TttJxA  dtetilct 
BlU  b7  Salome  E.  Batler  against  Jeanle  M. 
Butler  and  otlierB  for  an  accounting  and  other 
relief.  A  decree  dismissing  the  bill  was  af- 
flrmed  by  the  appellate  court  (61 IIL  App.  51), 
and  complainant  appeals.  Affirmed. 

McClernand  &  Butler  and  Palmer,  Shutt, 
Drennan  &  Lester,  for  appellant  Brown, 
Wheeler  &  Brown,  McGulre  &.  Salzensteln,  Da- 
vid McKeown,  and  W.  L.  Gross^  for  appellees. 

BAKER,  J.  WilUam  Butler  died  testate  on 
January  11, 1876.  He  left  surviving  him  three 
children,— Salome  E.  Butler,  the  appellant; 
Speed  Butler,  since  deceased;  and  Henry  Wirt 
Butler.  The  sixth  clause  of  the  will  was 
as  follows:  "I  do  farther  devise  to  said 
Jacob  Bunn  and  John  W.  Bunn,  or  the  sur- 
vivor, the  sum  of  twenty-flve  thousand  dol- 
lars (125,000.00),  In  trust  that  said  trustees 
or  the  survivor  will  Invest  the  same,  and 
keep  the  same  invited.  In  their  discretion, 
and  after  the  payment  of  taxes  and  assess- 
ments upon  said  fund,  and  upon  real  estate 
hereinafter  devised  for  the  use  of  ray  be- 
loved son  Speed  Butler,  will  pay  the  remainder 
of  the  annual  income  arising  therefrom,  from 
time  to  time,  as  he  may  require  such  pay^ 
ments,  to  my  said  son  Speed  Butler,  during  the 
full  term  of  bis  natural  life;  and  upon  the 
further  trust  that,  after  the  death  of  my  said 
son  Speed  Butler,  the  annual  Income  arising 
from  said  sum  of  twenty-flve  thousand  dollars 
shall  be  divided  into  as  many  parts  as  my  said 
son  Speed  shall  have  heirs  of  bis  body  survlv* 
tng  him,  and  including  and  counting  as  one 
of  such  heirs  Jeanle  M.  Butler,  the  present 
wife  of  the  said  Speed  Butler,  as  long  and 


during  the  time  she  may  remain  unmarried 
and  the  widow  of  tl^e  said  Speed,  and  will  pay 
to  the  said  Jeanle  M.  Butler  as  long  as  she  re- 
mains unmarried  and  the  widow  of  the  said 
Speed,  annually,  one  child's  part  of  the  remain- 
der of  the  said  income,  and  will  annually  pay 
to  the  guardian  or  guardians  of  such  child  or 
children  of  the  said  Speed,  to  each  one  child's 
part  of  said  remaining  income,  until  they  re- 
spectively arrive  at  the  age  of  twenty-one 
years,  and  will,  as  such  child  or  children  re- 
spectively arrive  at  the  age  of  twentyHine 
years,  pay  to  each  its  proportion  of  said  sum  of 
twenty-flve  thousand  dollars  and  the  accumu- 
lations thereof,  reserving,  however,  there- 
from, a  sum  sufficient  to  pay  to  said  Jeanle  il. 
Butler  said  one  child's  part  as  long  as  she  may 
live  unmarried  and  the  widow  of  the  said 
Speed,  and  will,  upon  the  death  of  Jeanle  M. 
Butler,  pay  over  to  such  child  or  children  as 
aforesaid,  or  upon  the  marriage  of  the  said 
Jeanle  M.  Butler  will  pay  the  same  to  such 
child  or  children  as  aforesaid;  and  upon  the 
further  trust  that  if  the  said  Speed  should  die, 
and  leave  surviving  him  no  child  o;-  children, 
or  descendants  of  child  or  children,  said  trus- 
tees will  pay  said  sum  of  twenty-five  thousand 
dollars,  with  the  then  accumulations  thereof,  to 
my  general  heirs,  reserving,  however,  a  sum 
sufficient  to  produce  said  child's  part  for  the 
use  of  Jeanle  M.  Butler  as  long  as  she  lives  as 
such  widow  and  unmarried,  and  will,  upon  the 
death  or  marriage  of  the  said  Jeanle  M.  Butler, 
pay  over  such  reserved  portion  to  my  general 
heirs."  A  similar  trust  was  created  by  the 
will,  with  the  same  trustees,  as  to  the  sum  of 
$50,000,  for  the  Ijenellt  of  Salome  B.  Butler, 
the  appellant;  and  also  a  similar  trust,  with 
same  trustees,  as  to  |25,000,  for  the  benefit  of 
Henry  Wirt  Butler,  Still  other  trusts,  both  as 
to  specified  sums  of  money  and  as  to  specified 
real  estate,  were  created  by  the  will,  and  there 
were  devises  therein  In  fee  and  not  in  trust; 
but  for  the  purposes  of  this  appeal  It  Is  un- 
necessary to  particularly  mention  these  other 
trusts  and  other  devises.  On  February  17, 
1879,  Salome  E.  Butler,  Speed  Butler,  and 
Henry  Wh^  Butler  exhibited  theh-  bill  in  chan- 
cery In  the  Sangamon  circuit  court  against  said 
Jacob  Bunn  and  John  W.  Bunn,  trustees,  and 
John  T.  Stuart,  executor  of  the  estate  of  said 
William  Butler,  deceased,  and  such  proceedings 
were  had  In  the  catise  as  that  at  the  May  term, 
1S79,  of  the  court,  said  Jacob  Bunn  and  John 
W.  Bunn  resigned  as  trustees,  and  their  resig- 
nations were  accepted  by  the  court;  and  upon 
an  accounting  It  was  found  by  the  court  that 
the  personal  assets  of  the  estate  of  the  testator 
were  insufficient  to  make  the  full  amount  of 
the  money  legacies,  and  thereupon  the  fund  of 
$lh5,000  provided  for  in  the  sixth  clause  of  the 
will  was  reduced  to  ?20,001.54.  The  court 
having  discharged  tha  trustees  designated  by 
the  testator,  it  appointed  and  constituted  Speed 
Butler  to  be  trustee  under  clause  6  of  the  will, 
and  as  such  to  receive  said  last-mentioned  sum 
of  money,  "to  hold  and  deal  with  the  same  ac- 
cording to  the  several  trusts  and  Umitatkuu  at- 
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tadilng  to  the  same  under  the  testator's  wQl;** 
and  Blmllar  decrees  made  Salome  E.  Butter  and 
Henry  Wirt  Butler  trasteea,  respectively,  as 
to  the  s^wrate  funds  In  which  they  each,  re- 
BpectlTely,  had  life  estates.  In  confcormlty 
with  the  provisions  of  the  decree  the  f 20,001.- 
64  that  constituted  the  fund  onAat  said  clause 
6  of  the  will  was  paid  over  to  Speed  Butler. 
At  the  time  of  the  drath  of  the  testator,  and 
also  at  the  time  of  the  enby  of  the  dea»e, 
tlie  appellee  Jeanle  M.  Butler,  wife  of  said 
%)eed,  was  living,  as  also  were  his  three,  and 
only  three,  chOdren,— Jeanle  B.  Butler  (now 
Frazee),  Arnold  W.  Butler,  and  Annie  L.  But- 
ler (afterwards  IxMse);  hot  neither  the  wife 
nor  the  children  were  made  parties  to  the  bill 
or  proceeding;  and  at  tlutt  time  aald  Speed 
had  no  othor  property  save  the  prospective  In- 
come from  129  acres  of  entailed  land.  With  a 
portion  of  the  trust  money  received  by  him. 
Speed  Butler  bought  from  the  McCrellls  heirs 
60  acres  of  land;  and  the  language  used  In 
the  deed  waa:  "Oonvey  and  warrant  to  Speed 
Butler,  of  the  county  of  Sangamon  and  state 
of  Illinois,  trustee  for  Annie  L.  Butler,  Eliza- 
beth 3.  Butler  and  Arnold  W.  Butler."  And 
with  another  portion  he  bought  from  the  Chi- 
cago &  Alton  Ballroad  Company  about  6 
acres  of  land  adjoining  the  80  acres;  and  the 
deed  therefor  contained  this  language:  "Con- 
v^  and  quitclaims  to  Speed  Butler,  trustee, 
Annie  L.  Butler,  Jeanle  B.  Butler,  and  Arnold 
W.  Butter."  He  thereupon  began  to  sink  a 
coal  shaft  upon  the  65  acres  of  land  so  pur^ 
chased,  and  In  so  doing  exhausted  the  residue 
of  the  money  r^slved  from  the  trustees  named 
In  his  father's  wUl.  Speed  Butler  thereupon 
borrowed  from  appellant  918,000;  and  they 
Joined  in  the  execution  of  an  agreement,  which 

bore  date  May  ■  ,  1881.  and  was  recorded 

June  14,  18S1;  and  Speed  assumed  therein  to 
contract  "as  trustee  of  Annie  L.  Butler,  Jeanle 
E.  Butler,  and  Arnold  W.  Butler,"  and  to  s^  to 
appellant  the  one-fourth  interest  In  the  coal 
mine.  Said  Instrument  was  before  this  court 
In  a  suit  brought  against  appellant  as  surviv- 
ing partner  of  Speed  Butler,  and  It  was  held 
that  she  was,  as  to  third  parties,  a  co-partnw. 
Bank  V.  BuOer,  149  10.  575,  80  X.  B.  1000. 
And  on  the  same  14tb  day  of  June,  1881,  said 
Speed  Butler  caused  to  be  recorded  In  the  re- 
cordw's  office  a  deed  bearing  date  the  pre- 
ceding day,  wherein  he,  naming  himself  "trus- 
tee for  Annie  L.  Butler,  Jeanle  B.  Butler,  and 
Arnold  W.  Butler,"  assumed  to  convey  and 
warrant  to  appellant  the  one-fourth  Interest  In 
the  mine.  Both  the  agreement  and  the  deed 
were  afterwards  retained  in  his  poaaesslou; 
and  it  seems  that  appellant  signed  the  con- 
tract without  reading  It,  her  brother  Informing 
her  that  It  was  a  security  for  the  $13,000  bor- 
rowed from  her;  and  she  afterwards,  In  1S84, 
loaned  him  an  additional  $5,000.  The  mine 
was  opened  and  developed  during  the  year 
ISSl,  and  during  that  and  the  three  sUcceedli^; 
years  Speed  Butler  took  large  quantities  'Of 
coal  thereftnm.  On  April  8,  1885,  he  died.  In- 
solvent and  very  considerably  hi  debt  ^nce 


the  death  of  Sp«wd  Butler,  tbe  appellees,  who 
are  the  beneficiaries,  as  reversioners,  under  the 
trust  created  by  the  sIxUi  clause  of  the  will  of 
William  Butler,  have  been  In  tlie  possession 
and  control  of  the  mine  and  of  the  lands  con- 
nected therewith,  and  have  received  the  rents. 
Issues,  and  profits  of  the  some.  Appellant 
filed  her  original  bill  herdn  on  May  12,  1894; 
and  on  March  1, 1885,  her  amended  bill,  uipon 
wlilch  the  bearing  was  had,  was  filed  by  leave 
of  court.  Upon  the  coming  In  of  the  answers 
and  replications,  the  cause  was  submitted  to 
the  circuit  court  upon  the  pleadings,  exhibits* 
and  testimony,  and  tliat  court  dtemlssed  the 
original  and  cross  bills  for  want  of  equity;  and 
that  decree  was  subsequently  affirmed  by  thB 
appelate  court 

It  Is  stated  by  appellant  that  the  suit  is  for 
an  accounting  and  recovery  one  partus, 
held  liable  for  partnership  debts  as  a  partner, 
against  the  parties  In  possession  of  the  part- 
nership property.'  The  case  seems  to  have  a 
dual  asiwct  It  is  claimed— Fhst,  that  appel- 
lant entered  Into  a  co-partnership  agreement 
with  Speed  Butler  In  a  coal-mlning  venture,  and 
that  appellees,  having  succeeded  to  the  rights 
of  said  Speed,  and  bdng  In  the  possession  and 
enjoyment  of  the  partnership  property,  are 
liable  to  account  to  appellant  In  respect  to 
said  partnership  property;  and,  second,  that 
appellant  having  loaned  and  advanced  to 
Speed  Butler  moneys  which  were  used  In  de- 
veloping the  coal  mine  of  appellees,  Is  in 
equity  entitled  to  a  Uen  for  the  recovery  of 
such  moneys.  The  wife  and  cldldren  of  Speed 
Butler  were  cestuls  que  trustent  in  the  fund 
created  by  the  sixth  clause  of  the  will,  and 
therefore  necessa^  parties  to  Uie  chancery 
proceeding  wherein  tb,e  trustees  named  In  the 
will  were  removed,  and  a  new  trustee  ap- 
pointed In  their  place.  Said  wife  and  children 
not  being  parties,  the  appointment  made  was 
Invalid  as  to  them,  and  gave  to  the  trustee 
(^pointed  no  auth<urlty  to  make  any  con- 
b-act  or  do  any  act  that  would  be  binding  up- 
on their  reversionary  rights  and  Interests. 
The  turning  of  the  trust  fund  over  to  him 
was,  as  to  them,  a  wrongful  diversion  of  it 
from  the  hands  of  those  rightfully  entitled  to 
the  custody  and  care  of  It  It  was  a  specific 
sum  of  money  that  was  devised  to  the  trus- 
tees, and  they  were  to  "keep  the  same  ip- 
vested  In  their  discretion,"  and,  after  the  pay- 
ment of  taxes  on  "said  fund"  and  on  certain 
other  mentioned  property,  pay  tiie  Income  aris- 
ing therefrom  to  the  life  tmant  and,  after  his 
dec^se,  to  the  reversioners  in  desl^iated  pro- 
portion, and  at  Qie  respective  times  specified 
in  the  will  pay  to  each  reversioner  his  or  his 
fixed  '*proportIon  of  said  sum  and  accumula- 
tions thereof.**  It  Is  plain  from  the  provi- 
sions of  said  clause,  and  from  the  language 
used  ther^n,  that  It  was  the  Int^tlon  of  the 
testator  that  the  trustees  should  Invest  said 
money,  and  keep  It  Invested,  as  a  fund,  in  In- 
terest-bearing securities  that  were  really  con- 
vertible Into  mon^;  and  when  Si>eed  Butler 
used  the  money  In  purcliasing  lands,  and  in 
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cfDeB\ng  the  coal  mine  tliereon  and  In  minlnf; 
operations,  such  acts  were  a  perrerslon  of 
the  fund.  And  this  would  be  so  eTen  If  It 
wei'e  true  (which  It  Is  not)  that  he  was  law- 
fully, In  respect  to  the  rights  of  appellees, 
substituted  as  trustee  In  the  place  and  stead 
of  the  testamentary  trustees.  It  was  the 
mandate  of  the  decree  appointing  him  trus- 
tee, and  under  which  he  received  the  money, 
that  he  should  "hold  and  deal  with  the  same 
according  to  the  several  trusts  and  limitations 
attaching  to  the  same  under  the  said  testa- 
tor's will  and  the  provisions  thereof."  Appel- 
lant was  a  co-complainant  with  Speed  Butler 
In  the  bill  wherein  the  decree  was  obtained 
which  took  the  trust  fund  out  of  the  hands  of 
the  trustees  named  In  the  will,  and  placed  It 
In  the  possession  and 'under  the  control  of 
said  Butler.  She,  of  course,  had  full  knowl- 
edge that  none  of  the  appellees,  or  those  to 
whose  Interests  they  have  succeeded,  were 
parties  to  the  proceeding  or  bound  by  the  de- 
cree entered  therein.  She,  presumably,  had 
full  notice  of  the  contents  of  the  will  of  her 
father,  under  which  she  took  and  held  so 
many  and  such  large  interests,  and  of  the  pro- 
visions of  the  decree  of  court  rendered  at  her 
instance.  The  recorded  deeds  from  the  Mc- 
Crellls  heirs  and  from  the  Chicago  &  Alton 
Railroad  Company  charged  her  with  con- 
structive notice  that  the  trust  fund  had  In 
part  been  invested  In  the  lands  on  which  the 
mine  was  located.  The  recitals  In  the  agree- 
ment of  May,  1881,  which  she  signed,  show 
that  she  therein  assumed  to  deal  with  Speed 
Butler  "as  trustee"  of  appellees.  From  the 
other  evidence  In  the  record,  and  from  the  evi- 
dence as  a  whole,  there  can  be  no  doubt  she 
knew  that  the  moneys  that  were  invested  In 
the  lands  and  In  the  mihe  were  the  trust  fund 
created  by  the  sixth  clause  of  the  will,  and  In 
which  the  wife  and  children  of  her  brother 
had  the  reversionary  interest  Knowing  all 
this,  she  was  bound  to  know  that,  in  the  ab- 
sence of  express  authority,  said  fund  could  not 
bo  employed  In  trade  or  speculation,  or  In  the 
opening  and  operating  of  coal  mines.  She 
was  also  bound  to  take  notice  that  without 
such  special  authority  the  trust  fund  or  prop- 
erty could  not  be  embarked  In  a  co-partner- 
ship business.  The  case  of  Bank  v.  Butler, 
149  lU.  575,  36  N.  E.  1000,  Which  Is  largely  re- 
lied on  by  appellant,  falls  far  short  of  show- 
ing that  there  was  a  valid  partnership,  for 
the  Indebtedness  of  which  the  trust  property 
would  be  liable.  That  decision  merely  held 
that  under  the  agreement  signed  by  Speed 
Butler  and  appellant,  and  the  circumstances 
of  the  case,  she  (appellant)  was  liable  as  a 
partner  for  the  debt  there  In  question,  and  as 
to  third  parties.  It  was  there  expressly  said, 
"No  question  as  to  the  liability  of  the  trust  es- 
tate of  any  cestui  que  trust  arises  ou  this  rec- 
ord." It  Is  wholly  Immaterial  whether,  by 
the  deeds  from  the  McCrellls  heirs  and  from 
the  railroad  company,  the  titles  to  the  several 
tracts  of  land  vested  in  Speed  Butler,  or  by 
force  of  the  statute  of  nsea  the  complete  legal 


titles  vested  In  his  in^t  children  named  In 
the  conveyances.  As  we  have  already  seen, 
appellant  Is  chargeable  with  notice  of  the 
trust,  and  of  the  rights.  Interests,  and  equities 
of  appellees  in  the  lands  and  mining  property; 
and  It  is  the  settled  doctrine  of  courts  of  chan- 
cery that  cestuis  que  trustent  may  pursue 
the  proceeds  of  trust  property,  and  charge 
with  the  original  trust  any  property  In  which 
they  ma-  be  invested,  as  against  all  who  have 
actual  or  presumptive  notice  of  the  trust. 
Brelt  V.  Yeatou,  101  111.  242. 

It  is  urged  that  the  trust  money  was  al- 
ready Invested  In  the  lauds  and  In  the  coal 
mine,  and  were  exhausted,  and  the  mining 
plant  still  Incomplete  and  unproductive,  when 
the  money  of  appellant  came  to  the  aid  of  the 
enterprise,  and  saved  the  trust  moneys  from 
being  entirely  lost  It  is  at  least  doubtful 
whether  the  advancement  of  the  money  which 
enabled  Speed  Butler  to  finish  opening  up  the 
mine,  and  operate  It  for  four  years  or  more, 
was  for  the  best  Interest  of,  or  beneficial  to, 
the  reversioners.  Within  that  time  he  t<xA 
out  and  exhausted  the  coal  under  about  one- 
third  of  the  entire  tract  of  the  land,  and,  con- 
sidering the  proximity  of  the  land  to  the  lines 
of  the  Chicago  &  Alton  and  Wabash  Rail- 
roads, it  may  well  be  questioned  whether  the 
completion  and  working  of  the  mine  left  the 
property,  after  the  expiration  of  the  life  Inter- 
est of  Speed  Butler  therein,  more  valuable 
than  It  would  have  been  without  the  expendi- 
ture of  the  moneys  of  appellant  Besides  this, 
reimbursement  for  Improvements  made  upon 
the  lands  of  others,  through  confidence  In  a 
defective  title,  will  not  be  allowed,  except 
where  the  true  owners  are  compelled  to  come 
Into  court  and  seek  relief  In  equity;  and  here 
it  Is  appellant  and  not  appellees,  that  brought 
suit  and  the  latter  are  asking  no  relief.  Wil- 
liams V.  VanderbUt  145  IlL  238,  34  N.  B.  476. 
In  contemplation  of  a  court  of  equity,  appel- 
lees do  not  own  the  land  and  property  as  heirs 
at  law  of  Speed  Butler,  but  as  reversioners 
under  the  will  of  William  Butler;  they  do  not 
stand  In  the  shoes  of  the  former,  but  are  ces- 
tuis que  trustent  whose  rights  and  Interests 
have  been  jeopardized  and  Injured  by  his 
misconduct;  and  the  acts  and  doings  of  appel- 
lant were  in  furtherance  of  his  maladminis- 
tration of  their  estate.  There  is  no  error  In 
the  decree  of  the  circuit  court,  or  In  the  judg- 
ment of  the  appellate  court  They  are  af- 
firmed. Affirmed. 

OU  III.  uu 
SGHUHAGBEB  et  al.  v,  BELJ^  et  sL 

(Supreme  Court  of  Illinois.    Nov.  23,  188a) 

FOAUnDLBST  COSVBYAN'CGS  —  BviDETfCB  — AfPEAL 

ANi>  Ekkob. 

1.  Under  Bfyer's  Rev.  St  c.  59,  i  4,  providing 
that  every  conveyance  made  with  intent  to  dis- 
turb, delay,  hinder,  or  defraud  creditors  or  oth- 
er persons  shall  be  void  as  against  such  credit- 
ors, purchasers,  or  other  persons,  conveyance* 
by  a  defendant,  after  suit  brought,  of  a  part 
of  his  property,  and  of  the  balance  after  service 
ot  snrnmona  upm  hhn,  but  before  judgment  la 
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the  actiott,  to  h!>  son,  a  yonng  man  apparently 
theretofore  possessed  of  no  propertr,  are  void 
nft  nprniDSt  the  judgment  tseditor.  61  111.  App. 
&M.  ntlirmed. 

2.  Errors  not  orged  bj  appellant  Id  hU  even- 
ing  brief  cannot  be  presented  in  a  reply  brief. 

Appeal  from  appellate  court.  Second  district. 
Suit  Sarah  BeM  and  otbera  agalnet  Henry 
Schumacber  and  others  to  set  aside  fraudulent 
eoDveyancea.  Decree  for  plalntiffa.  Defend- 
ants appealed  to  the  appellate  court,  which  af- 
firmed the  decree  (01  Hi.  Ajfo,  644),  and  de- 
fendants appeaL  Afllrmed. 

This  was  a  bill  In  chancery,  filed  in  aid,  of 
an  execution,  and  to  set  aside  certain  convey- 
ances of  real  and  personal  property,  and  sub- 
ject It  to  the  Hen  of  the  execution.  Appellant 
Henry  O.  Schumacher  had  been  surety  on  a 
dramshop  bond  of  one  Jacob  Helmuth,  against 
whom  a  Judgment  had  been  rendered  In  faror 
of  appellees  on  account  of  the  unlawful  sale 
of  liquor  to  the>  husband  of  appellee  Sarah 
Bell,  and  his  consequent  death  accident, 
resulting  therefrom.  Subsequently,  on  Feb- 
ruary 25,  1892,  suit  was  begun  on  the  dram- 
shop bond  on  which  Henry  O.  Schumacher 
was  surety.  Previous  and  up  to  that  time  it 
Is  conceded  that  he  was  the  owner  of  a  large 
amount  of  personal  property,  a^^gatlng  in 
value  Bometbing  over  $1,500.  He  was  also 
owner  of  a  farm  of  103  acres,  and  worth  about 
$6,000,  and  free  from  Incumbrance,  and  also 
a  hoQse  and  two  lots  In  the  town  of  Bristol. 
On  February  27th,— two  days  after  having 
been  sued  on  the  dramshop  bond,— Henry  G. 
Schumacber  transferred  all  of  bis  personal 
property  to  his  son,  William,  by  a  bill  of  sale 
for  a  consideration  of  51,500.  On  the  same 
day  Henry  O.  Schumacher  and  Dorothy  Schu- 
macher, bis  wife,  now  dead,,  conveyed  the 
Bristol  house  and  lot,  where  they  were  then 
living,  to  their  son,  William,  and  be  then  con- 
veyed It  to  bis  mother.  On  February  29, 1892, 
the  summons  In  the  dramshop  case  was  serv- 
ed on  blm,  and  on  March  4,  1892,  he  and  his 
wife,  Dorothy,  executed  a  mortgage  for  $3,- 
000  on  th^r  farm  to  their  son,  William,  and  he 
made  an  assignment  of  that  mortgage  to  his 
mother.  And  on  the  same  day  Henry  Schu- 
macher and  wife  made  a  deed  of  their  farm 
to  William  for  a  pret^ded  consideration  of 
16,000,  and  he  gave  his  father  a  mortgage  for 
$6,000.  On  March  12,  1892,  other  conveyan- 
ces were  made  to  correct  errors.  On  Kfarcb 
23, 1802,  a  Judgment  was  rendered  for  $8,000 
on  the  dramsht^  bond  for  the  use  of  ai^- 
lees  and  against  Henry  C.  Schumacher.  On 
May  2,  1892,  an  execntlox  was  Issued  and 
served  oa.  Heniy  C  Schumacher,  and  a  de- 
mand made  tot  payment;  and  the  sherUT,  be- 
ing unable  to  find  any  property,  returned  the 
ezecuUon  unsatisfied,  June  25, 1882.  On  June 
26,  1882,  another  execution  was  Issued,  and 
levied  on  the  farm,  and  this  bill  was  filed  in 
aid  of  that  aecntton.  The  bill  alleges  that  aU 
these  conveyances  were  fraudulent,  and  with- 
out conslderatloii.  Od  the  flUng  of  the  bill 
•  temponi7  b^uDCtkm  wu  ordered,  lestraln- 


Ing  defendants  from  making  any  further  dis- 
position of  this  property.  Dorothy  Schu- 
macber died  pending  a  hearing,  and  her  heirs 
were  made  party  defendants.  On  application 
of  defendants  below,  the  venue  was  changed 
to  the  circuit  court  of  Kane  county.  On  a 
bearing  a  decree  was  entered  In  accordance 
with  the  prayer  of  the  bill  setting  aside  these 
conveyances,  and  subjecting  the  farm  levied 
on  to  the  lien  of  the  execution.  The  injunc- 
tion was  made  perpetual  till  the  Judgment  of 
appellees  should  have  been  satisfied.  On  ap- 
peal to  the  appellate  court  of  the  Second  dis- 
trict the  decree  was  affirmed.  To  reverse  the 
Judgment  this  appeal  Is  prosecuted  to  this 
court 

A.  O.  litttls,  G.  W.  At«!7,  and  8.  Alschuler, 
for  appdlants.  B.  F.  Horlngton,  for  appel- 
lees. 

PHILLIPS,  J.  (after  stating  the  facts). 
The  only  question  urged  by  appellants  In 
their  original  brief  and  argument  filed  in  the 
appellate  court  and  reflled  In  this  court  U 
that  there  was  no  sufficient  proof  of  fraud  In 
the  necution  of  the'  bill  of  sale  of  personal 
property  and  In  the  conveyances  of  real  es- 
tate from  Henry  O.  Schumacher  t6  his  son, 
William,  to  Justify  the  decree  rendered  by 
the  circuit  court  Section  4,  c.  69,  Myef* 
Rev.  St.,  provides  aa  follows:  "Every  gift, 
grant,  conveyance,  assignment  or  transfer 
of,  or  charge  upon  any  estate,  real  or  per- 
sonal, or  right  or  thing  In  action,  or  any  rent 
or  profit  thereof,  made  with  intent  to  dls* 
turb,  delay,  hinder  or  defraud  creditors  or 
other  persona,  and  every  bond  or  other  evi- 
dence of  debt  given,  suit  commenced,  decree 
or  Judgment  suffered  with  like  intent,  shall 
be  void  as  against  such  creditors,  purchas- 
ers or  other  persons."  While  It  Is  an  estab- 
lished rule  of  law  that  fraud  is  never  pre- 
sumed, but  must  be  proven  by  the  party  al- 
leging It,  yet  such  proof  need  not  necessari- 
ly consist  of  direct  evidence.  It  may  be 
shown  by  proof  of  attending  facts  and  cir- 
cumstances which  raise  the  Inference  of 
fraud.  Bear  v.  Bear,  145  IlL  21,  33  N.  B. 
878;  TreadweU  v.  McBwen,  123  lU.  253,  13 
N.  E.  850.  In  the  case  of  Bryant  v.  Si- 
moncan,  61  HI.  824,  It  was  said  by  the  court 
in  the  opinion:  "It  Is  urged,  that  fraud  must 
be  proved,  and  not  Inferred.  This  Is  true, 
but,  like  all  other  facts,  It  may  be  proved  by 
circumstances.  We  should  seldom,  if  ever, 
expect  to  prQve  fraud  by  the  admissions  of 
a  party,  nor  should  we  expect  to  find  direct 
and  positlTe  evidence  of  the  fact  Whatever 
circumstances,  when  proven,  convince  the 
mind  that  the  frand  charged  has  been  per- 
petrated. Is  all  that  is  required.  Bullock  v. 
Narrott  48  la  02;  Gray  v.  St  John.  8S  BL 
222;  Boles  v.  Henney.  33  UL  130.  While 
fraud  cannot  be  established  hy  drcumstan- 
ces  that  merely  raise  a  suspicion,  yet  when 
they  are  so  strong  aa  to  produce  conviction 
of  the  truth  of  the  charge,  although  there 


Digitized  by  Google 


430 


45  NOBTHBASTERN  BEPOBTBB. 


may  remain  some  doubt,  then  It  Is  proved. 
TblB  is  believed  to  be  the  extent  of  tbe  rule 
that  fraud  must  be  proved.  Any  other  ap- 
plication of  tbe  rule  would  render  It  Imprac- 
ticable and  useless.  If  it  cannot  have  tbe 
force  we  have  given  it,  and  stand,  then  the 
demand  of  Justice  would  require  its  abro- 
gation. If  it  mu.st  prevail,  and  none  but 
positive  evidence  could  prove  fraud,  then  tbe 
rule  would  not  only  promote,  but  it  would 
aid  la  concealing,  fraud.  But  such  can  nev- 
er be  the  effect  or  scope  of  the  rule."  Trans- 
actions tainted  with  fraud,  or  those  which 
are,  In  effect,  for  the  purpose  of  defrauding 
others,  are  generally  secret  in  their  nature. 
They  are  concocted  for  a  purpose  In  its  na- 
ture unlawful,  and  their  various  details  and 
steps  are  attempted  to  be  concealed  from  the 
public.  Such  fraudulent  transactions  are  not 
suBC^tlble  of  the  same  direct  and  positive 
proof  as  are  other  facts,  and  therefore  the 
wise  policy  of  tbe  law  provides  that  they 
may  be  bo  shown  by  proof  of  such  clrcom- 
stances  from  tne  existence  of  which  the  in- 
ference of  fraud  to  presumed.  Where  a  bill 
alleges  fraud,  and  proof  Is  offered  which 
raises  such  Inference,  the  fact  tbat  no  ex- 
planation is  offered  of  such  transactions  by 
the  party  charged  is  a  further  fact  to  be  con- 
sidered, and  Inference  may  be  drawn  there- 
from.  Draper  v.  Draper,  68  lU.  17. 

In  this  case  none  of  the  conveyances  sought 
to  be  set  aside  were  made  until  after  suit 
was  brought  against  Henry  0.  Schumacher 
and  a  portion  of  them  were  made  after  serv- 
ice of  summons  against  him,  and  but  a  few 
days  before  Judgment.  The  farm  In  ques- 
tion, worth  f6,000.  In  addition  to  a  large 
amount  of  personal  property,  was  conveyed 
to  a  son  aged  aboat  23  or  24  years,  and  who 
was  apparently,  before  the  purchase,  pos- 
sessed of  no  property.  No  explanation  was 
offered  in  any  manner  by  defendants  of 
these  transactions.  Without  entering  into 
details  of  all  the  facts  relied  on,  which  would 
not,  perhaps,  be  of  any  value  In  any  other 
cose,  It  Is  sufficient  to  say  that  we  agree 
with  the  findings  of  the  circuit  and  appel- 
late courts  that  there  was  but  one  object  In- 
tended, and  that  was  to  defeat  the  collection 
of  this  Judgment  which  was  about  to  be  ren- 
dered against  atipdlant  Henry  G.  Scdmmacher. 

Appellants,  in  their  brief  filed  In  the  ap- 
pellate court  and  refiled  here,  relied  upon 
one  error  only  to  reverse  the  decree  of  the 
cb^cuit  court,  and  that  was  that  the  fraud 
charged  was  not  sufficiently  proven.  No  au- 
thorities were  cited  to  sustain  the  points  ar- 
gued. After  tbe  filing  of  appellees'  brief  and 
argument  a  very  extensive  reply  brief  was 
filed,  dtlng  many  authorities,  and  attempt- 
ing to  set  up  new  errors  not  previously  ar- 
gued. Such  practice  Is  not  pennlsslble. 
Pratt  j»  Trustees.  d3  111.  475.  When  enota 
are  not  Insisted  on  by  appellant  In  bis  open- 
ing brief,  It  comes  too  late  to  present  them 
in  a  reply  brief.  A  practice  of  this  kind 
would  be  very  unfair  to  appellee,  and  would 


deprive  the  court  of  tbe  benefit  of  any  ar- 
gument appellee  might  have  made  If  the  ob- 
jection had  been  made  at  the  proper  time. 
Balbroad  Co.  v.  Helsner,  45  III.  App.  143.  We 
see  no  rrason  to  disturb  the  Judgment  of  the 
appellate  court  affirming  the  decree  of  the 
circuit  court,  and  It  Is  accordingly  affirmed. 
Affirmed. 

CABTWRiaHT,  3^  took  no  part 


(164  111.  ZZ4) 

CITY  OF  CHICAGO  et  al.  v.  UNION 

STOGE-YABDS  &  TRANSIT  00. 
(Supreme  Court  of  Illinois.    Nov.  9,  1896.) 

MOKICIPAL  CORPOKATIOKA  —  UsB  Of  BTaBBTB  VOX 

BAir,wA.T— Estoppel— Nuisance — Opbration 
OF  Railway— Abatement— E<iL' ITT. 

1.  A  city  is  estopped  to  den^  the  authority  of 
a  railway  company  to  lay  its  tracks  aoross 
streets  where  it  has  acquiesced  for  20  years  in 
such  use  of  Its  streets^  and  has  required  the 
company  to  expend  considerable  sums  in  the  Im- 
provement of  the  street  crossings,  sndl  as  the 
erection  of  gates,  lights,  md  sidewalks,  author- 
ized it  to  construct  depots,  and  passed  many 
resolations  mentioning  the  tracks  as  established 
monuments  in  fixing  street  grades,  etc. 

2.  That  the  use  by  a  stock-yards  company  of 
its  tracks  for  transporting  cattle  constftutes  a 
DUisance,  by  reason  of  tbe  stench  arising  there- 
from, does  not  authorize  the  city  to  remove  the 
tracks  from  street  crossings,  where  the  com- 
pany was  authorized  to  also  use  the  tracks  for 
the  tranroortation  of  other  freight. 

3.  Smoke  and  noise  incident  to  the  operation 
of  a  railroad  do  not  constitute  a  nuisance,  so  as 
to  anthorize  the  city  to  compel  the  removal  of 
the  tracks  from  the  streets. 

4.  A  railway  company  may  enjoin  a  city  from 
unlawfully  removing  Its  tracks  from  the  streets, 
though  the  company  had  exceeded  its  charter 
powers,  as  the  maxim  that  he  who  comes  into 
equity  must  come  with  clean  bauds'  does  not 
apply,  the*company*s  illegal  action  being  lUscon- 
nected  with  the  matter  in  suit. 

Appeal  from  circuit  court,  Cook  county; 
John  Giblx)ns,  Judge. 

Suit  by  the  Union  Stock-Yards  &  Transit 
Company  against  the  city  of  Chicago  and  oth- 
ers. There  was  a  decree  for  complainant,  and 
defendant  the  ci^  of  Chicago  appeals.  Af- 
firmed. 

The  appellee  filed  ItB  bill  In  equity  to  re- 
strain appellant  and  its  commissioner  of  public 
works  from  removing,  or  causing  to  be  re- 
moved, the  railroad  tracks,  side  tracks,  switch- 
es, and  turnouts  which  constitute  the  railroad 
connecting  appellee's  stock  yards,  on  the  west, 
with  the  Illinois  Central  and  Michigan  Central 
Railroads,  on  the  east  end,  with  Intermediate 
connecting  roads.  In  pursuance  of  a  resolution 
of  appellant's  city  council  adopted  on  the  26th 
of  March.  1894.  This  resolution  was  as  fol- 
lovrs:  "Resolved,  that  the  commissioner  of 
public  works  be,  and  he  Is  hoeby,  directed  to 
notify  the  Union  Stock-Yards  and  Transit  Com- 
pany to  cause  its  railroad  tracks  to  be  re- 
moved at  once  off  and  from  the  following  av- 
enues and  places,  viz.:  Bnttetfi^d  street, 
Burnside  street.  State  street.  Wabash  avenue, 
Michigan  avenue,  Indiana  avrane.  Prairie  ar- 
enne^  Calumet  avenne,  Vlncennea  avenue^ 


Digitized  by 


111.)       CITT  OF  CHICAGO  v.  UNION  STOCK-YARDS  Sc  TEANSIT  CO.  431 


TJntoa  aveune,  Langley  avenue,  4l8t  street. 
Cottage  Grove  avenue,  Ellis  avenue,  Lake  av- 
enue, and  Washington  avenue,  running  east 
from  Lake  avenue;  and  tbat,  unless  said  com- 
pany proceed  to  remove  the  same  wltMn  ten 
days  after  such  notice,  the  commissioner  of 
public  works  sliall  cause  the  same  to  be  re- 
moved at  the  expense  of  said  company."  The 
streets  named  In  the  resolution  are  intermedi- 
ate streets  crossed  by  the  railroad,  and  the 
removal  of  the  tracks  from  one  or  more  of 
these  streets  would  destroy  the  continuity  of 
appellee's  line  of  road,  and  sever  the  connec- 
tion thus  made  between  its  stock  yards  and 
two  or  more  railroads.  The  tracks  sought  to 
be  removed  are  two  main  tracks,  one  laid  in 
the  year  1865,  and  the  other  In  1875.  At  the 
time  of  the  passage  of  this  resolution,  appellee 
or  its  lessees  had  maintained  and  operated  the 
flrst-named  track  for  upward  of  29  years,  and 
the  second  track  for  upward  of  20  years.  The 
city  answered  the  bill,  claiming  that  the  said 
tracks  were  unlawfully  in  the  streets  men- 
tioned, and  also  that,  in  their  use  and  opera- 
tion by  appellee,  they  constituted  and  were  a 
nuisance;  claimed  the  right  to  have  the  said 
tracks  removed  from  said  public  streets,  and 
to  abate  the  nuisance.  The  bill  and  answer 
were  sworn  to,  and  a  motion  was  made  by  the 
complainant  for  preliminary  injunction,  which 
was  heard  on  the  bill,  answer,  and  affidavits. 
Before  the  motion  was  decided.  It  was  stipu- 
lated by  the  [>artles  that  the  bill,  answer,  and 
affidavits  be  treated  as  depositions,  and  that  the 
hearing  should  t>e  a  final  one,  and  the  decree 
entered  In  the  cause  a  final  decree.  The  de- 
cree was  entered  in  accordance  with  the  prayer 
of  the  bill,  finding  "that  the  complainant  has  a 
lawful  right  to  maintain  and  operate  the  rail- 
road tracks,  side  tracks,  switches,  and  turn- 
outs as  laid  and  maintained  by  it  at  and  prior 
to  the  time  of  the  filing  of  said  amended  bill, 
on  the  said  right  of  way  mentioned  in  said 
amended  bill,  and  more  particularly  described 
as  the  right  of  way  of  the  Union  Stock-Xards 
and  Transit  Company,  extending  from  the  Illi- 
nois Centi'al  Railroad,  near  the  shore  of  Lake 
Michigan,  on  the  east,  to  the  stock  yards  of 
said  Union  Stock-Yards  and  Transit  Company, 
on  the  west,  in  the  county  of  Cook  and  state 
of  Illinois,  being  the  railroad  tracks,  side 
tracks,  switches,  and  turnouts  shown  on  the 
plat,  marked  'Exhibit  C,'  to  said  amended  bill, 
and  filed  with  the  same,  and  that  the  defend- 
ants have  no  legal  right  to  remove  said  rail- 
road tracks,  sldo  tracks,  switches,  and  turn- 
outs, or  any  part  thereof,  as  directed  by  the 
said  resolution  of  the  city  conncil  of  the  city 
of  Chicago,  passed  on  the  26th  day  of  March, 
1894,  set  forth  In  said  amended  bill."  And  the 
city  and  its  officers  were  "perpetually  enjoined 
from  removing  or  causing  to  be  removed  the 
said  railroad  tracks,  side  tracks,  switches, 
turnouts,  or  any  part  thereof  on  the  said  right 
of  way  of  the  complainant,  the  Union  Stock- 
Yards  and  Transit  Company,  *  ♦  •  ex- 
tending from  the  Illinois  Central  Itailroad,  on 
the  east,  to  the  stock  yards  ot  the  Union  Stock- 


Yards  and  Transit  Company,  on  the  west" 
The  city  appealed  to  this  court  from  that  de- 
cree. 

The  appdlee  company  was  incorporated  by 
special  charter  approved  and  in  force  February 
13,  1865.  By  section  2  of  the  charter,  the 
company  was  authorized  to  locate  and  main- 
tain, at  a  point  to  l>e  selected  by  it,  wlthha  a 
territory  named,  south  of  the  city  limits,  "the 
necessary  yards,  buildings,  railway  lines, 
tracks,  etc.,  for  the  reception,  safe-keeping, 
feeding  and  watering,  and  for  the  weighing, 
delivery  and  transfer  of  cattle  and  live  stock, 
and  also  dead  and  undressed  animals,"  and 
"for  the  accommodation  of  the  business  of  a 
general  union  stock  yard  for  cattle  and  live 
stock,"  including  the  erection  of  one  or  more 
hotel  buildings,  "for  the  convenience  of  drov- 
ers, dealers  and  the  public  doing  business"  at 
the  yards.  Section  3  of  the  act  provided  as 
follows:  "The  said  company  shall  construct  a 
railway  with  one  or  more  tracks,  as  may  be 
expedient,  from  the  grounds  which  may  be 
selected  for  its  yards,  so  as  to  connect,  out- 
dde  of  the  city  of  Chicago,  the  same  with  the 
tracks  of  all  the  raih^iads  which  terminate  In 
Chicago,  the  Une^  of  which  enter  the  said  city 
on  the  south,  between  the  lake  shore,  in  the 
southeast  comer  of  said  city,  and  on  the  west 
between  said  -last-named  point  and  the  north 
line  of  section  number  19,^'  etc.,  "and  shall 
have  power  and  authority  to  locate  and  from 
time. to  time  to  renovate,  change,  alter,  con- 
struct and  reconstruct  and  fully  to  finish  and 
malntahx  Its  said  railroad  or  railroads,  side 
tracks  and  connections,  and  to  transport  or  al- 
low to  be  transported  thereon,  between  said 
railroads  and  cattle  yards,  all  cattle  and  live 
stock  and  persons  accompanying  the  same,  to 
and  from  said  yards,  and  may  also  transport 
or  allow  to  be  transported  l>etween  the  rail- 
roads entering  said  city,  and  so  connected  by 
the  road  or  roads  hereby  authorized,  by  steam 
or  other  power,  freight  and  property  of  every 
kind,  as  well  as  stock  and  cattle.  •  •  *  The 
said  company  shall  have  the  right,  with  the 
consent  of  the  proi>er  authorities  tiaving  con- 
trol thereof,  to  locate  or  construct  Its  road 
across  any  street  or  highway,  doing  as  little 
damage  and  discommoding  the  public  as  little 
as  may  be  consistent  with  the  use  of  said 
tracks  so  laid."  In  1865,  after  obtaining  Its 
charter,  the  appellee  located  its  road,  and,  by 
condemnation  and  purchase,  procured  the  right 
of  way  between  said  streets  where  ita  tracks 
are  now  located;  but  there  Is  a  controversy 
between  the  parties  as  to  whether  appellee  ot^ 
talned  the  consent  of  the  proper  authorities 
having  control  of  the  streets  In  question  before 
laying  its  tracks  across  said  streets.  Further 
facts  will  be  found  stated  hi  the  opinion  of  the 
court. 

Hamline,  Scott  &  Lord  and  Perry  Trumbull, 
for  appellant.  Winston  &  Meagher,  J.  J.  Her- 
rtck,  and  J.  P.  WQson,  for  appellee. 

GARTER,  J.  (after  stathig  the  facts).  It  is 
In  the  first  place  contended  by  aK>dlant  tbftt 
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appeDee  has  not  maintained  Its  right  to  the 
decree  eojulnlng  appellant  from  remoTlng  the 
railroad  tracks  from  the  streets  in  queBtlon, 
because,  as  it  is  claimed,  there  Is  no  compe- 
teot  evidence  in  the  record  that  appellee  ever 
obtained  the  consent  of  the  municipal  author- 
ities of  tbe  Tillage  of  Hyde  Park  and  the  town 
of  I^ke,  through  which  Tillage  and  town  the 
railroad  was  built,  to  lay  the  tracks  across 
such  streets.  It  la  not  denied  that  such  con- 
sent was  necessary,  but  appellee  Insists  that 
the  required  consent  was  in  fact  giTen,  al- 
though no  record  of  the  action  of  the  Tillage 
and  town  authorities  in  respect  to  the  matter 
could  be  found.  Mnch  of  the  argument  is 
deToted  to  the  question  of  the  competency  of 
the  testimony  of  numerous  witnesses  admit- 
ted by  tbe  court  on  behalf  of  appellee  to  prore 
that  meetings  of  the  Tillage  and  town  authori- 
ties were  in  fact  held,  and  consent  Toted  to 
lay  tbe  tracks  across  the  streets  In  question, 
without  any  sufficient  proof  that  any  record  of 
any  such  meetings  and  vote  was  ever  made, 
or,  If  made,  could  not,  upon  proper  search,  be 
found.  We  do  not  deem  It  necessary  In  the 
decision  of  the  case  to  enter  upon  any  discus- 
sion of  eltiier  the  eTldence  or  tbe  law  on  this 
branch  of  the  case.  We  are  satisfied  that  tbe 
eTldence,  when  fully  and  fairly  considered, 
shows  that  the  municipal  authorities,  respec- 
tirely,  of  the  Tillage  and  town,  and  of  their 
succesBor,  the  city  of  Chicago,  have,  by  long 
acquiescence  and  by  many  afflrmatlTC  acts, 
recognized  the  right  of  appellee  to  maintain 
end  operate  its  road  across  these  streets. 
During  the  period  of  more  than  20  years  since 
the  last  track  was  laid,  appellee  has,  In  obe- 
dience to  the  commands  of  the  municipal  au- 
thorities, expended  considerable  sums  of  mon- 
ey in  improTements  at  the  street  crossings,  in 
constructing  and  repairing  culverts,  planking 
the  crossings,  erecting  aud  maintaining  safety 
gates  and  electric  lights,  constnictlng  plank 
and  cement  walks  and  other  ImproTements 
beneficial  to  the  general  public  and  the  mu- 
nicipalities, as  well  as  to  the  appellee  Itself. 
The  board  of  trustees  of  Hyde  Park  approTed 
the  plat  of  the  right  of  way  of  appellee 
through  the  Tillage  in  1883,  and  the  same  year 
adopted  a  resolution  permitting  private  par- 
ties to  lay  tracks  to  their  coal  yards  connect- 
ing with  appellee's  road  as  laid,  gave  permis- 
sion to  appellee  to  build  depots,  and  from 
time  to  time,  before  the  annexation  of  the  Til- 
lage to  Chicago,  passed  many  orders  and  reso- 
lutions making  mention  of  these  tracltfi  as  es- 
tablished monuments  In  Gxing  grades  and 
directing  other  public  work.  The  same  course 
of  recognition  was  followed  after  annexation 
by  the  city  of  Chicago,  up  to  within  a  short 
time  before  tbe  passing  of  the  resolution  di- 
recting the  remoTal  of  the  tracks;  and  it  is 
now  too  late  for  appellant  to  raise  the  ques- 
tion of  the  lack  of  original  consent  of  Its  pred- 
ecessors to  the  laying  of  the  tracks.  It  Is 
estopped  therefrom  upon  the  plainest  princi- 
ples rrf  equity,  and  the  subsequent  ratification 
shown  npcm  thla  record  should  be  deemed 


eqtilvalent  to  precedent  authority.  For  some 
authority,  reference  may  be  had  to  the  M' 
lowing  cases:  Gregsten  t.  City  of  Chicago, 
145  la  451, 34  N.  E.  42G,  and  autboriUes  cited; 
Babbage  y.  Powers,  130  N.  281,  29  N.  B. 
132;  Jennings  t.  Van  Schaick,  108  N.  Y.  530, 
15  N.  E.  424;  Township  of  Pembroke  t.  Rail- 
way Co.,  14  Am.  &  Eng.  R.  Caa.  117;  Connett 
T.  City  of  Chicago,  114  111,  239,  29  N.  B.  280; 
Town  of  Bruce  v.  Dickey,  116  IlL  534,  6  N.  B. 
435;  Gregsten  t.  City  of  Chicago,  145  lU. 
462,  34  N.  E.  426;  Gridley  t.  City  of  Bloom- 
Ington,  68  111.  47;  Chicago,  R.  1.  &  P.  R.  Co. 
T.  City  of  Joliet,  79  111.  25;  Chicago  &  N.  W, 
Ry.  Co.  T.  People,  91  111.  251;  Martel  t.  City 
of  East  St  Louis,  94  HI.  67;  People  t.  MaxoD. 
130  111.  306,  28  N.  E.  1074;  Chicago  &  N.  W. 
By.  Co.  T.  West  Chicago  Park  Gom'ra,  151 
111.  204,  37  N.  B.  1070. 

It  Js  true,  tbe  evidence  shows  that  the  tma* 
tees  of  Hyde  Park  refused  permission  to  lay 
the  second  track  In  1875,  and  later  brought  an 
action  of  ejectment  against  appellee  to  oust  It 
from  Caroline  (shice  Fortieth)  street,  not  em- 
braced in  the  resolution  of  the  council;  but 
Judgment  was  rendered  In  faror  of  appellee, 
and,  after  a  new  trial  was  taken  under  the 
statute,  the  suit  was  dismissed  for  want  of 
prosecution.  But  these  and  other  acts  of  the 
Tillage  authorities,  so  far  as  they  tend  to  dla- 
proTO  consent,  and  to  dIsproTe  the  facts  upon 
which  tbe  alleged  ratification  and  estoppel 
rest,  are  met  by  proof  that  the  municipal  an- 
thorltles  finally  acquiesced  In  the  claim  of  ap- 
peUee  that  it  had  the  right  to  lay  the  second 
track  under  the  consent,  which.  It  seems,  was 
not  then  questioned,  had  originally  been  gtven 
to  locate  its  road  through  the  village.  It  Is 
not  material  here  whether  the  company  bad 
such  right  or  not  It  Is  sufficient  It,  by  long 
acquiescence  and  acts  of  recognition,  and  by 
Inducli^  appellee  to  expend  large  sums  of 
money  in  improTing  the  crossings  of  Its  road 
over  these  public  streets,  and  in  erecting  de- 
pots, and  In  making  other  Improvements 
which  would  be  useless  If  the  continuity  of 
the  Hue  of  the  road  were  broken,  appellant  Is 
now  precluded,  upon  principles  of  equitable  es- 
toppel, from  asserting  that  tbe  tracks  already 
laid  should  be  removed  as  unlawful  oljstruc- 
tlons  to  the  streets.  That  this  road,  like  all 
others.  Is  ,subject  to  regulation  and  control 
under  the  general  police  power,  does  not  af- 
fect the  particular  branch  of  the  case  above 
mentioned. 

The  next  contention  is  that  appellee,  In  us- 
ing the  road,  and  allowing  It  to  be  used,  for 
the  purpose  designated  in  Its  charter.— that 
is,  in  transporting,  and  allowing  to  be  trans- 
ported, "thereon,  between  said  railroads  [the 
connecting  lines  entering  the  city  from  the 
south]  and  cattle  yards,  all  cattle  and  lire 
stock,"  has  created  and  maintained,  and  Is 
now  maintaining,  a  public  nuisance  of  great 
magnitude  within  the  city  of  Chicago,  de- 
structive of  the  values  of  private  property 
located,  and  of  the  comfort  and  health  of  the 
people  residing,  In  the  vicinity  of  said  road. 
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Tbe  proof,  as  made  on  this  point  by  the  dty, 
and  not  denied  by  the  company,  is,  in  snb- 
Btance,  that,  when  tbe  road  was  first  con- 
structed, -It  was  outside  of  the  city  limits,  and 
tlirough  a  sparsely-settled  community,  but 
that,  by  the  annexation  of  Hyde  Park  and  the 
town  of  Lake,  it  is  now  within  the  city  limits, 
and  that  the  lands  In  the  Immediate  Ticlnlty 
of  the  road  have  become  occupied  by  the  resi- 
dences of  many  people;  that  churches,  school- 
houses,  and  many  costly  residences  are  now 
located  near  appellee's  said  road;  that  freight 
trains  loaded  with  live  stock,  offal,  manure, 
and  other  noxious  substances  are  passing  over 
or  standing  on  these  tracks  almost  continual- 
ly, at  all  hours  of  the  day  and  night;  that 
the  stench  from  the  filthy  cars,  the  smoke, 
dust,  and  clndere  from  the  overloaded  en- 
gines, are  carried  into  the  houses,  dwellings, 
churches,  and  other  buildings  to  such  an  ex- 
tent as  to  be  highly  Injurious  to  the  comfort 
and  health  of  tbe  people  there  living  or  as- 
sembled, and  to  property,  real  and  personal, 
situated  near  the  road.  There  can  be  no 
doubt  that  the  proof  (though,  by  agreement, 
made  only  by  affidavltB)  is  sufficient  here  to 
flhow  that,  In  the  use  now  being  made  of  the 
road,  a  serious  nnlsance  is  maintained,  and  It 
would  be  a  reproach  to  the  law  If  It  afforded 
no  remedy.  But  Is  the  destmction  of  the 
complainanfs  tracks  a  proper  or  permissible 
remedy?  The  breaking  of  the  continuity  of 
the  line  by  the  remoral  of  the  tracks  from 
the  street  crossings  would,  of  course,  destroy 
the  substantial  value  of  the  road,— at  least, 
of  that  part  of  it  lying  east  of  the  Chicago, 
Rock  Island  &  Pacific  Railroad,— and  would, 
BO  far  as  we  can  see,  impose  on  appellee  a 
great  and  nnnecessaty  loss.  If  it  be  conced- 
ed that,  notwithstanding  Its  charter,  appellee 
may  be  restrained  from  transporting  live  stock 
over  this  road,  on  the  ground  that  the  neces- 
sary result  of  such  a  use  of  tbe  road  is  to 
maintain  an  Intolerable  nuisance.  Injurious 
to  the  public  health.  In  view  of  the  changed 
condition  of  the  locality  from  a  sparsely-set- 
tled to  a  populous  district,  it  does  not  by  any 
means  follow  that  appellee  may  be  compelled 
to  remove  the  road  itself.  It  Is  dlfl3cult  to  fix 
bounds  to  the  general  police  power  of  tbe  state; 
and  it  was  held  In  Butchers'  Union  Slaughter- 
hotise  Co.  V.  Crescent  City  LIve-Stock  Landing 
Co.,  Ill  U.  S.  746,  4  Sup.  Ct.  632,  that,  as  to 
two  subjects  embraced  In  the  genera!  ixjlice 
power,— that  Is  to  say,  the  public  health  and 
public  morals,- the  legislature  cannot  limit  the 
exercise  of  those  powers  to  the  prejudice  of 
the  general  welfare.  It  was  there  said:  "The 
preservation  of  these  is  so  necessary  to  the 
best  interesta  of  social  organization  that  a 
wise  policy  forbids  the  legislative  body  to  di- 
vest Itself  of  the  power  to  enact  laws  for  the 
preservation  of  health  and  tbe  repression  of 
crime."  But  It  is  unnecessary  to  express  any 
opinion  here  as  to  whether  appellee  Is  or  Is 
not  protected  by  its  charter  in  using  Its  road 
for  the  transportation  of  all  live  stock  to  its 
stock  yards  from  the  railroads  with  which  it 
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connects.  This  Is  not  a  blU  to  restrain  such 
use  of  the  road,  and  it  cannot  be  said  that, 
under  the  charter,  the  road  cannot  be  used 
for  any  other  purpose.  This  Is  a  bill  to  re- 
strain tbe  city  from  summarily  removing  the 
tracks  from  the  streets;  and  If  they  are  law- 
fully there,  and  can  under  the  charter  be  used 
for  some  lawful  purpose  other  than  transport- 
ing live  stock  or  other  things  or  suDstances 
which,  by  reason  of  stench  arising  therefrom 
or  otherwise,  are  injurious  to  the  health  and 
general  welfare  of  the  community  tlirough 
which  the  road  Is  located,  then  their  removal 
cannot  be  compelled,  even  if  such  injurious 
use  might  be  prohibited.  Dill.  Mun.  Corp.  { 
378;  Wood,  Nuls.  S  740;  Brightman  v.  Inhab- 
itants of  Bristol,  65  Me.  426;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  City  of  Jollet,  70  DL  26. 

The  charter  confers  power  on  the  company 
"to  transport  or  allow  to  be  transported  there- 
on, between  said  railroads  and  cattle  yards, 
all  cattle  and  live  stoc^  and  persons  accom- 
panying the  sanle,  to  and  from  said  yards,  and 
may  also  transport  or  allow  to  be  transported 
between  the  railroads  entering  said  city,  and  so 
connected  by  the  road  or  roads  hereby  author- 
ized, by  steam  or  other  power,  freight  and 
proper^  of  every  kind,  as  well  as  stock  and 
cattle."  SecUon  3.  It  wlU  be  noticed  that 
this  provision  of  the  charter  authorized  appel- 
lee  to  transport  or  allow  to  be  transported  over 
Its  road,  between  the  connecting  railroads, 
"freight  and  property  of  every  kind,  as  well 
as  stock  and  cattle."  If  the  transportaUon  of 
"stock  and  cattle"  were  prohibited,  the  road 
might  be  useful  and  valuable  for  the  trans- 
portation of  "freight  and  propei-ty"  of  every 
other  khid,  in  which  authorized  use  of  tbe 
road  no  such  nuisance  as  would  compel  Its  re- 
moval would  t>e  created.  It  cannot,  of  course, 
be  claimed  that  the  city  may  compel  the  re^ 
moval  of  all  railroad  tracks  from  the  public 
streets  simply  because  those  who  live  near  the 
tracks  are  dlstxurbed  by  those  annoyances 
which  are  Incident  to  the  operation  of  all  rail- 
roads. As  it  was  said  In  Chicago,  R.  I.  &  P. 
R.  Co.  V.  City  of  Joliet.  7Q  111.  25,  and  Illinois 
Cent.  R.  Co.  v.  GrablU.  50  111.  244:  "Such 
consequences  of  the  construction  and  use  of 
railroads  must  be  borne  by  all  living  near  them, 
without  complaint,  and  without  hope  of  re- 
dress, for  they  are  Inseparable  from  the  pur- 
poses and  objects  of  such  structures."  Many 
provisions  of  ordinances  of  the  city  of  Chicago 
In  evidence  might  be  resorted  to  for  the  sup- 
pression of  many  of  the  acts  complained  of 
which  are  by  no  means  "Inseparable  from  pur- 
poses and  objects"  of  this  road.  We  agree 
with  counsel  for  appellee  that  a  distinction 
must  be  taken  between  tbe  structure  Itself  and 
the  use  to  which  it  has  been  put.  The  unlaw- 
ful use  may  be  prevented  without  destroying 
the  structure  which  has  been  lawfully  erected. 
The  power  In  the  city  to  abate  nuisances  Is 
not  denied,  but  It  does  not  follow  that  the 
city  may,  as  the  easiest  way  to  abate  the  nui- 
sance, destroy  valuable  private  property^  sus- 
ceptible of  use  for  a  lawful  purpose^ 
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By  one  or  more  of  fhe  several  counsel  rep- 
resenting appellant,  it  Is  contended  that  appel- 
lee had  no  standing  In  a  court  of  equity  to  re- 
strain the  city  from  removing  Its  railroad 
tracks  from  the  street,  because  It  did  not  coma 
Into  court  with  clean  hands,  but  had  Itself  Yixy- 
lated  the  law,  and  exceeded  Its  own  charter 
powers,  by  eosag^ng  in  business  for  which  it 
was  not  Incorporated,  and  that  all  relief  should 
have  been  denied  to  the  complainant  on  its  bill 
on  this  ground,  If  for  no  other.  The  point  as 
stated  by  counsel,  with  their  citation  of  au- 
thorities. Is  as  follows:  "The  stock-yards  com- 
pany Is  the  moTlng  party  In  Oils  case.  When 
a  party,  as  actor,  comes  into  a  court  of  equity, 
seeking  relief,  who  has  In  bis  prior  conduct 
acted  Illegally  In  reference  to  the  subject-mat- 
ter in  question,  then  the  doors  of  a  court  at 
equity  will  be  shut  against  him  In  limine. 
Such  a  par^  does  not  come  Into  court  with 
dean  hands."  6  Am.  &  Eng.  Enc.  Law,  pp. 
707,  708,  and  notes;  1  Pom.  Bq.  Jur.  S  397;  1 
Story,  Eq.  Jur.  |  64e;  Palmer  r.  Harris,  60 
Pa.  St  166;  Medicine  Co.  t.  Wood.  106  U.  S. 
SIS,  2  Sup.  Ot  436;  Olty  of  Chicago  t.  Wri^t, 
69  m.  318;  Holman  t.  Johnson,  Cowp.  841; 
Halght  T.  Beiirh,  S  N.  J.  Bq.  886;  Atwood  t. 
Flak,  101  MasB.  868;  Kahn  r.  Walton  (Ohio 
Sup.)  20  N.E.  204-209;  PondT.  Smith,  4  Conn. 
207.  In  support  of  this  contention.  It  Is  shown 
that  Instead  of  confining  the  passenger  sor- 
lee  of  the  road  to  the  transportation  of  persons 
accompanying  lire  stock,  as  invTlded  in  the 
charter,  appellee  allows  the  road  to  be  used  by 
other  companies  In  running  Oielr  suburban 
passenger  trains  over  It,  to  the  number  of  six 
or  more  every  day,  between  Van  Buren  and 
Lake  streets,  and  to  switch  such  trains  back 
and  forth  orer  the  ocnslugs,  In  such  a  man- 
ner as  to  be  dangerous  to  human  life;  and 
that,  to  use  the  language  of  counsel,  "contract- 
ors and  dealers  in  stone,  gravel,  and  otiier 
material  used  in  the  paving  of  streets  recdve 
large  quantities  of  gravel  and  crushed  stone 
over  said  trades,  and  a  switch  thereftom  near 
Grand  boulevard;  that  tbe  noise  occasioned 
by  the  omtlnual  shoveling  of  cm  shed  stone 
and  gravel  from  the  cars  standing  on  the 
switch  into  wagons,  to  be  hauled  to  the  differ- 
ent parts  of  the  dty,  causes  great  annoyance 
to  the  residents  of  the  neighborhood."  And  it 
Is  pointed  out  that  it  Is  provided  In  the  charter 
that  "nothing  in  this  act  contained  shall  be 
deemed,  taken,  or  construed  as  conferring  up* 
on  the  company  hereby  created  any  powers  or 
authority  to  maintain  or  (q;>erate  a  railroad  for 
the  conveyance  of  passengera  or  firel^t  in  the 
dty  of  Chicago"  (section  11);  and  that  "any 
willful  violation  of  any  of  the  provlsloiui  of 
this  act  by  the  company  hereby  IncMporated, 
shall  work  an  absdute  forfeiture  of  all  rights, 
privileges  and  Immunities  conferred  by  this 
act,  and  tbe  franchise  hereby  conferred  shall 
become  utterly  void."  Counsel  do  not  claim 
that  a  forfeiture  of  the  charter  may  be  de- 
clared in  this  proceeding,  but  Insist  that,  as 
it  appears  In  the  case  that  appellee  Is  mgaged 
In  Illegal  acts  In  the  use  of  its  road.  It  does 


not  come  Into  court  with  clean  hands,  and  la 
not,  Uierefor^  entitled  to  equitable  rdlef.  We 
cannot  accede  to  this  view,  but  are  of  the  opin- 
ion that  the  maxim  Invoked  cannot  have  any 
just  i^llcation  to  the  facts  of  this  case.  If  a 
defendant  to  a  Mil  In  equity  brought  by  a  cor- 
poration  could  defeat  it  by  simply  showing 
that  the  complainant  had  committed  ultra  vires 
act^  then  no  corporation  so  guilty  could  ever 
obtain  equltaUe  relief  In  any  case.  The  max- 
im must  have  the  same  api^catlon  as  between 
Individuals;  and,  as  said  in  Bisi^iam's  Prin- 
ciples of  Equity  (page  48),  it  "only  applies  to 
the  particular  transaction  under  consideration, 
for  a  court  wUi  not  go  outside  of  the  case  for 
the  purpose  of  examining  the  conduct  of  the 
complainant  in  other  matters,  or  questioning 
his  general  character  for  fair  dealing."  The 
wrong  must  have  been  done  to  the  defendant 
himsdf,  and  must  have  been  In  regard  to  the 
matter  In  litigation.  1  Pom.  Eq.  Jur.  SS  387, 
434;  6  Am.  &  Eng.  Enc.  Law,  708.  Bee,  also, 
Eadish  V.  Association,  151  HL  631,  38  N.  B. 
23G;  t>ei1ng  v.  Earl  of  WInchelsea,  1  Cox,  Gh. 
318;  Ansley  v.  Wilson,  60  Ga.  418;  Sylvester 
T.  Jerome  (Colo.  Sup.)  34  Pac.  760;  Langdon 
T.  Templeton,  06  Vt  173,  28  AtL  866;  Bate- 
man  V.  Fargason,  4  Fed.  32.  If  appellee  has 
forfdted  Ite  charter  by  acts  ultra  vires,  Uie 
state  may  enforce  such  forfeiture  by  an  ap- 
propriate action,  but  the  company  cannot  be  de- 
nied rdlef  in  a  proper  case  In  a  court  of  equity 
because  of  such  acts. 

It  cannot  be  maintained  that  the  decree  con- 
fers on  appellee  any  greater  right  than  it  had 
before  the  dea%e  was  rendered.  It  can  have 
no  greater  right  to  create  or  maintain  a  nui- 
sance than  it  had  before.  The  finding  In  the 
decree  that  appellee  has  the  right  to  malntahi 
and  operate  the  road,  and  the  Injunction 
against  the  dty  and  Its  officers  from  temoving 
the  tracks  as  threatened,  are  not  an  adjudica- 
tion of  the  question  wheflier  appdlee  has  cre- 
ated and  maintained  a  nuisance  or  not,  or 
whether  or  not  it  is  authorized  by  its  chartex 
to  do  so;  but  the  company  Is  left,  as  it  was  be- 
fore, and  as  all  others  ore,  whether  natural 
persons  or  artificial  entities,  amenable  to  the 
laws  of  the  state  and  of  the  dty  In  which  It 
Is  located.  Nor  do  we  see  any  serious  objec- 
tion to  the  decree  because  it  covers  the  whole 
road.  The  bill  and  evidence  were  broad 
enough  to  cover  the  entire  line,  and  a  mulU- 
plldty  of  suits  should  be  avoided.  The  decree 
of  the  drcuit  court  Is  affirmed.  Decree  af- 
firmed. 

(164  111.  80) 

SHOENBBRGBE  v.  CITY  OF  ELGIN. 

(Sopieme  Court  <^  lilinds.    Nov.  9,  1896.) 

CoHTBAOTS—ConsTRDCTioiT— Rises  otCoktbactoh. 

Under  a  contract  with  a  city  to  construct  a 
newly-designed  apparatus  for  filtering  water, 
to  stand  certain  teats,  the  risk  that  the  appara- 
tus will  stand  the  tests  and  demands  made  upon 
it  is  upon  the  contractor.  BQ  111.  App.  384,  af- 
firmed. 


Digitized  by  Google 


TTADSWOETH  t.  LAUKEB. 


435 


Aj^eal  tmm  appellate  court.  First  dla- 
trict. 

Bill  1^  Eldward  H.  Blddell  against  George 
K.  Sboenberger  and  the  ^t7  of  Blgln  for 
an  account  The  defendant  Sboenberger  fUed 
a  cross  bill  against  the  dty.  A.  decree  In 
favor  of  the  cross  complainant  having  been 
reversed  Ijy  the  appellate  court  (59  SI.  Ai^ 
384),  be  appeals.  Affirmed. 

Oliver.  &  Mecartner,  for  appellant  Clifford 
&  Mure,  f  appellee. 

CARTBR.  X  Bdward  H.  BIdddl  brought 
bis  bin  In  equity  In  the  clrcnlt  court  of  (Took 
county  against  the  dty  of  Bl^n  and  George 
K.  Sboenberger.  to  compel  the  latter  to  ac- 
count and  pay  over  to  him  the  amount  found 
to  be  due  fw  bis  alleged  share  of  tbe  prof- 
Its  of  constructing  and  puttiii^  In  a  filter- 
ing plant  for  the  city  of  Elgin,  and  to  enjoin 
the  <^ty  from  making  any  further  payments 
to  Sboenberger.  The  contract  for  putting  In 
the  plant  was  In  writing  between  Blddell 
and  tbe  city,  with  specIficatlonB  attached, 
and  Its  performance  by  Rlddell  was  guar- 
antied In  writing  Indorsed  thereon  by  Sboen- 
berger. Afterwards,  to  protect  the  latter, 
Riddell  assigned  to  him  the  contract,  and, 
as  between  himself  and  Rldddl,  Sboenberg- 
er undertook  tbe  performance  of  the  con- 
tract himself;  Rlddell  to  act  as  superintend- 
ent, and  to  receive  $5  par  day  (but  not  to 
aggregate  more  than  $250)  and  a  share  In 
tbe  profits.  There  was  no  agreement  by  the 
dty  to  substitute  Sboenberger  for  Rlddell, 
but  the  evidence  shows  the  dty  still  regard- 
ed Rlddell  as  the  principal,  and  Sboenberg- 
er as  a  subcontractor  only.  Tbe  city  made 
payments,  during  tbe  progress  of  the  work, 
to  Sboenberger,  under  a  power  of  attorney 
given  to  the  latter  by  Rlddell.  Answers 
were  severally  filed  by  the  city  and  Sboen- 
berger, and  the  latter  filed  his  cross  bill 
claiming  upward  of  $4,000  for  extra  work 
and  material.  Issues  were  made  npon  the 
bill  and  cross  bill,  and  evidence  was  taken 
before  the  master,  who  reported  the  same 
to  the  court  with  bis  conclusions,  finding 
that  the  contract  price  for  the  plant  was 
$12,500,  of  wblcb  the  city  had  paid  Sboen- 
berger $8,000,  and  should  pay  him  the  bal- 
ance, of  $4,500,  and  for  extras  $2,507  addi- 
tional. Exceptions  were  filed  to  the  report, 
which  were  overruled  by  the  court,  and  a 
decree  rendered  dismissing  Rlddell's  bill, 
and  finding  in  favor  of  Sboenberger  on  his 
cross  bin  against  the  dty  tbe  amount  recom- 
mended by  the  master  for  extras,  and  what 
remained  unpaid  of  the  contract  price;  the 
city  having,  during  tbe  pendency  of  the  suit, 
irald  tbe  most  of  it,  and  not  disputing  Its  lia- 
bility In  that  regard  except  to  claim  credit 
for  certain  claims  paid  by  It  chargeable  to 
the  contractor.  Tbe  trial  court  also  al- 
lowed Interest  on  tbe  net  amount  found  due 
at  the  rate  of  &  per  cent,  from  tbe  date  of 


the  report  Blddell  withdrew  his  exceptions 
and  atmndoned  the  cause  before  the  final 
decree,  but  the  city  of  Elgin  appealed,  and 
tbe  appellate  court  found  against  Sboen- 
berger as  to  the  extras  and  Interest  re- 
versed the  decree,  and  remanded  tbe  cause, 
with  directions  to  enter  a  decree  against 
the  dty  for  without  costs.   fi9  lU. 

App.  384.  Of  this  amount  $75  was  for  a 
tool  furnished  by  Shoenbergier;  the  rest  tbe 
city  admitted  to  be  due,  and  alleged  Ub 
readiness  to  pay.  From  tbe  Judgment  of  the 
appellate  court,  Sboenberger  prosecutes  tbU 
appeal 

We  think  It  unnecessary  to  set  out  here  ttie 
contract  and  spedficaUons  In  extenao  or  in 
substance:  but  we  have  carefully  esunlned 
and  considered  them,  and  the  evidence  show- 
ing the  construction  placed  upon  tbem  by  the 
parties  during  the  progress  of  the  work  as 
well  as  that  relating  to  all  tbe  questions  at  Is- 
pue,  and  we  agree  with  tbe  appellate  court 
that  tbe  risk  out  of  which  the  dalm  for 
extras  principally  grew  was  upon  the  ^n- 
tractor,  and  that  Shoenbei^ier  was  not  en- 
titled to  any  allowance  for  extras.  Nor  was 
the  dty  liable  for  Interest  Oity  of  Chicago 
T.  People,  66  HL  327;  Commissioners  v.  Dun- 
levy,  91  lU.  49.  The  exceptions  of  the  city 
to  the  master's  report  should,  in  the  respects 
mentioned,  have  been  snstnlned.  We  shall 
not  reverse  the  finding  for  Sboenberger  as  to 
the  $75  for  the  ratchet  and  wrench  which  waa 
not  Included  In  the  contract,  for,  whether  tbe 
employs  of  the  city  had  authorl^  to  purchase 
It  or  not,  the  evidence  tends  to  show  that  the 
city  used  and  appropriated  it,  and  the  UabUIty 
to  pay  for  it  onght  to  follow.  We  shall  not  In 
this  case  inquire  whether  It  was  one  of  equi- 
table cognizance  or  not,  for  the  parties  have 
proceeded  as  If  it  were.  Appellant  ^  his 
cross  bill,  asked  for  tbe  relief,  and  the  appel- 
lee admits  that  It  owes  substantially  all  that 
ts  allowed.  Tbe  judgment  of  the  appdlate 
court  Is  affirmed.   Judgment  affirmed. 


mt  111.  42) 
WADSWORTH  et  al.  v.  LAURIH. 
(Supreme  Court  of  Illinois.    Nov.  10,  1806.) 
AmcaHENT— Grounds— Fraud. 

1.  To  warrant  the  'a-uance  of  nn  attachment 
on  the  ground  that  a  debtor  has  disposed  of  hia 
property  to  defraud  creditors,  the  diapoEsitibn 
must  hare  been  actjally,  as  distinfcniBhed  from 
constructiTely,  fraudulent  63  lU.  App.  607, 
affi  rmed. 

2.  The  fact  that  an  application  by  a  member 
of  a  firm  for  the  appointment  of  a  receiver  for 
the  firm  was  made  at  an  unusual  hour,  and  that 
the  order  of  appointment  waa  erroneously  made 
by  a  judge  in  vacation,  does  not  show  a  fraud- 
ulent disposition  of  the  firm  property,  authoris- 
ing tbe  issuance  of  an  attachment 

Appeal  from  appellate  court,  Third  district. 

Action  by  George  W.  Laurie  against  Archi- 
bald C.  Wadsworth  and  others.  From  a 
Judgment  of  the  appellate  court  (63  lU.  App. 
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SOT)  amrmli^  the  '  judgment  ot  the  trial 
court,  defendants  appeal  Affirmed. 

MonlBon/&  Wwtblngton  and  Richard  Yatee, 
for  appellants.  Owen  P.  Thompson  and  J.  A. 
Bellattl,  for  appellee. 

PER  CURIAM.  After  a  careful  considera- 
tion of  this  case  we  have  concluded  to  adopt 
the  two  opinions  of  the  appellate  court  render- 
ed In  different  branches  of  the  case,  and  an- 
other snbmitted  with  It.    They  are  as  follows: 

"These  cases  all  stand  upon  substantially 
the  same  ground.  A  joint-stock  company, 
known  as  the  Central  Illinois  Banking  and 
Savings  Association,  was  organized  Decem- 
ber 14,  1867,  with  a  capital  stock  of  $100,000, 
divided  into  one  thousand  shares  of  $100 
each,  for  the  purpose  of  transacting  a  gen- 
eral banking  business.  The  articles  of  as- 
sociation provided  for  the  election  of  a  board 
of  thirteen  directors,  who  were  to  elect  a 
president,  vice  president,  and  a  cashier,  with 
various  other  provisions  in  regard  to  the 
mode  of  conducting  the  business,  among 
which  was  one  to  the  effect  that  stock  In 
the  association  should  be  assignable  and 
transferable  only  on  the  books  with  the  con- 
sent of  the  board  of  directors;  and,  In  case 
of  refusal  by  the  president  or  cashier  to  as- 
sent to  such  transfer  of  stock,  the  holder 
should  be  entitled  to  require  the  association 
to  take  It  at  a  price  to  be  ascertained  In  a 
spcclQed  way.  The  association  was  to  con- 
tinue for  twenty  years,  and  started  with 
some  twenty-eight  members.  Certificates 
of  shares  were  Issued  In  the  usual  form,  and 
from  time  to  time  these  were  transferred 
[canceled],  the  stock  being  sold  to  other  per- 
sons, or  to  the  company,  until,  on  the  25th 
day  of  August,  1893,  when  the  bank  sus- 
pended, all  the  stock  outstanding  was  held 
by  the  persons  who  were  named  as  defend- 
ants in  the  cases  now  under  consideration. 
On  that  day  the  present  appellants  filed  a 
bill  In  chancery  In  the  circuit  court.  In  which 
they  named  themselves  and  the  others  who 
were  made  defendants  herein  as  the  sole 
and  only  holders  and  owners  of  stock  In 
said  association,  and  obtained  an  order  pla- 
cing the  assets  of  the  concern  in  the  hands 
of  a  receiver.  The  present  actions  were  sev- 
erally brought  by  deirositors  to  recover  the 
balances  due  them  when  the  bank  susfpended. 
The  only  defense  made  at  the  trial  was  on 
the  pleas  of  nonjoinder,  In  which  It  was  aver- 
red that  the  varlona  persons  who  had  signed 
the  articles  of  association  were  Jointly  liable, 
and  shonid  have  been  J<rined  as  defendants. 
This  theory  of  nonjoinder  rests  upon  the  as- 
sumed fact  that  none  of  the  parties  named  In 
the  pleas  bad  transferred  their  stock  In  the 
manner  provided  1^  the  articles  of  associa- 
tion. They  had  merely  sold  at  private  sale 
without  notice  to  any  one,  and  without  the 
consent  of  the  board  of  directors,  or  a  trans- 
fer on  the  books  ot  the  association;  yet  in 


every  Instance  when  the  sale  was  made  to 
other  persons  the  old  certificates  were  assigned 
and  canceled,  and  new  ones  Issued  instead; 
and  when  the  bank  bought,  the  certificates 
were  merely  assigned  and  canceled.  In  a 
word,  the  mode  prescribed  by  the  articles  for 
such  transfer  was  not  observed,  though  the 
bank  In  every  instance  recognized  the  trans- 
fer as  valid  and  dealt  with  the  assignee  with- 
out objection.  Some  of  these  transfers  were 
made  before  the  plaintiffs  began  doing  busi- 
ness with  the  bank,  and  some  after.  As  far 
back  as  1878,  the  bank  bought  in  some  of  the 
stock,  and  continued  to  do  so  until  it  bad  ac- 
quired some  $40,000  of  Individual  holdings.- 
Most,  If  not  all,  of  the  transfers  since  the  ac- 
counts of  the  present  plaintiffs  began  were  to 
the  bank,  the  last  one  having  been  made  on 
the  27th  day  of  May,  1802.  One  of  the  per- 
sons named  In  the  pleas,  Mrs.  Eliza  C.  Adams, 
held  no  stock  In  her  own  name,  but  128  shares 
were  held  by  L.  W.  Brown,  one  of  the  defend- 
ants, as  trustee  for  her;  the  certificates  be- 
ing Issued  to  Brown  as  trustee,  and  he  having 
executed  a  declaration  of  trust  to  that  effect 
Conceding  that  the  transfers  were  not  strictly 
according  to  the  form  and  mode  prescribed  by 
the  articles  of  association,  yet.  If  they  were 
recognized  and  acquiesced  in  by  the  bank,— 
1.  e.  those  stockholders  remaining,  who  ex- 
ercised the  functions  of  the  association,— they 
cannot  be  heard  to  say  as  a  matter  of  defense, 
when  sued  upon  the  obligations  of  the  bank, 
that  these  stockholders  who  had  so  transfer- 
red must  be  joined  as  defendants.  Whatever 
might  be  the  rights  of  creditors,  the  effect  of 
such  transfers,  as  between  the  parties  there- 
to, was  to  substitute  the  assignees  for  the  as- 
signors, with  a  corresponding  transfer  and  re- 
lease at  liability  In  every  Instance.  When  the 
bank  issued  a  new  certificate  of  stock,  it 
accepted  the  person  named  therein  for  all  pur- 
poses instead  of  the  former  holder,  and  when 
the  bank  Its^  bought  the  gtodk  It  assumed 
all  the  burdens  of  the  former  holder.  Snch 
was  tiie  necessary  legal  Im^ication;  otherwise 
the  transaction  was  mere  child's  pli^.  Oases 
cited  In  the  briefs  where  creditors  sought  and 
were  permitted  to  hold  as  partners  stockhold- 
ers who  had  not  withdrawn  according  to  the 
articles  of  association,  are  not  In  point  That 
Is  not  the  question  here,  but  whether  those 
who  rem^n  as  stocbholdero  can  compel  the 
creditors  to  ioln  as  co-defendants  other  former 
stockholders  who  have  retired  with  their  con- 
sent,  although  not  in  the  exact  manner  point- 
ed out  by  the  artides.  Those  articles  were 
for  the  benefit  and  protection  of  the  members 
of  the  a8soclatl(ni  In  the  first  Instance,  and  cer- 
tainly It  Is  competent  for  the  association  and 
Its  members,  as  between  themaelves,  to  waive 
any  of  the  provisions  thereof;  and  when  they 
have  done  so  they  are  estopped  to  aet  up  the 
irregularity.  This  view  will  dispose  of  the 
pleas  of  nonjoinder  as  to  all  the  parties  named 
therein  exc^  Mrs.  Adams.  As  already  stat- 
ed, there  was  no  stock  standing  In  her  nam& 
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It  appeara  that  her  husband  acquired  12S 
sbai-es  of  the  stock  many  years  ago,  and  for 
some  purpose,  presumably  proper,  caused  a 
certificate  for  that  amount  to  be  issued  to  her 
brother,  L.  W.  Brown,  as  trustee,  and  the  lat- 
ter executed  a  declaration  of  trust,  showing 
that  he  held  tt  for  her  use  and  benefit 
The  stock  was  carried  on  the  books  lu  the 
name  of  L.  W.  Brown,  trustee,  though  .divi- 
dends were  paid  to  Mrs.  Adams  directly.  The 
bank  recognized  Mr.  Brown  as  the  holder  of 
the  stock,  and  so  In  point  of  law  be  was.  The 
equitable  right  was  in  Mrs.  Adams,  but  the 
legal  light  was  held  by  him.  In  a  proceeding 
at  law,  as  this  was,  he  was  the  proper  person 
to  consider  as  the  holder  of  that  stock.  So  far 
as  disclosed  by  the  facts  in  this  record,  she 
was  not  regarded  by  the  bank  as  a  stockhold- 
er, nor  can  the  person  now  sued  for  the  debt 
of  the  bank  set  up  as  a  defense  hereto  that 
she  should  have  been  joined  as  a  defendant 
In  this  case,  also,  the  appellants  confined 
their  discussion  of  the  subject  of  nonjoinder 
to  William  Brown  and  Mrs.  Adams,  though 
the  plea  itself  seems  to  be  the  same  as  in  the 
other  cases,  including  all  those  who  signed  the 
articles  of  association  originally.  Wm.  Brown 
sold  his  stock  to  tbe  association  in  1890,  was 
never  afterwards  regarded  by  It  as  a  member, 
and  stands  on  the  same  footing  as  the  other 
individuals  whose  Interests  were  thus  absorlv 
ed.  •  •  •" 

"The  affidavit  for  attachitaent  alleged  that 
Lloyd  W.  Brown,  within  two  years  prior  to 
the  date,  had  fraudulently  conveyed  or  as- 
signed and  disposed  of  his  effects  and  prop- 
erty, or  a  part  thereof,  so  as  to  hinder  and 
delay  his  creditors.*  A  plea  was  filed  trav- 
ersing the  affidavit,  and  the  issue  was  tried 
by  jury.  At  the  close  of  the  testimony  the 
court  instructed  the  jury  to  find  the  issues 
for  the  defendant,  which  was  done.  It  Is 
now  urged  that  therein  the  court  erred.  The 
evidence  relied  upon  by  the  plaintiff  to  sup- 
port the  attachment  was;  (1)  That  on  the 
8th  day  of  May,  1893,  the  said  Brown  con- 
veyed to  W.  E.  Vietch,  cashier  of  the  Cen- 
tral Bank.  1,004  acres  of  land  for  the  ex- 
press consideration  of  ?75,000,  which  was 
filed  for  record  August  26,  1893,— the  day  fol- 
lowing the  appointment  of  the  receivers  on 
tbe  bill  In  chancery  heretofore  referred  to. 
(2)  The  filing  of  said  bill  under  and  pursu- 
ant to  which  said  receivers  were  so  appoint- 
ed and  took  possession  of  all  the  assets  of 
said  bank.  &)  A  trust  deed,  executed  by 
said  Brown  to  E.  P.  Klrby,  September  13, 
1883,  covering  some  1,500  acres  of  land,  to 
secure  sundry  items  of  indebtedness  to  dif- 
ferent  persons,  aggregating  over  $96,000.  (4) 
A  mortgage  by  said  Brown  to  Mrs.  Adams, 
dated  July  20,  1893,  covering  800  acres  of 
land,  to  secure  an  Indebtedness  of  $00,000, 
and  any  additional  sum  that  might  after- 
wards be  loaned  the  mor^gee  to  the  mort- 
gagor. 

"In  disposing  of  the  questioD  here  iwesent- 
ed  It  Is  Importaitt  to  ascertain,  in  the  flnt 


place,  what  Is  the  meaning  of  the  statutory 
provision  upon  which  the  writ  of  attach- 
ment was  based.  The  supreme  court  have 
construed  that  statute  in  the  case  of  Com- 
mission Co.  V.  Druley,  156  111.  25,  41  N.  E. 
48.  In  substance,  tbe  ruling  Is  that  the  writ 
may  not  issue  for  mere  constructive  fraud 
as  contradistinguished  from  fraud  in  fact. 
In  other  words,  though  the  transaction  be 
such  that  a  court  of  equity  might  regard  It 
as  constructively  fraudulent,  and  therefore 
subject  to  be  set  aside  at  the  Instance  of  the 
creditors,  yet,  unless  there  was  fraudulent 
purpose  or  design  actuating  the  defendant, 
tbe  case  Is  not  within  the  statute.  Applying; 
the  rule  so  announced  to  the  facts  In  proof, 
we  entertain  no  doubt  that  tbe  plalotilt 
wholly  failed  to  sustain  the  charge  made  in 
the  affidavit,  and  that  the  court  waa  perfect- 
ly justified  in  the  instruction  to  And  for  the 
defendant. 

"Bearding  the  first  transaction,— the  deed 
of  a  valuable  tract  of  land  to  Vietch,  cash- 
ier of  the  bank,— it  appears  that  the  purpose 
was  to  strengthen  the  bank;  and,  while  the 
deed  was  absolute  on  Its  face.  It  was  subject 
to  a  condition  that  tbe  grantee  should  hold 
the  land  for  the  protection  of  the  bank,  the 
grantor  to  enjoy  merely  the  use  and  occu- 
pancy; and  that,  when  the  necessity  for  such 
protection  should  no  longer  exist,  the  lauds 
were  to  l>e  reconveyed  to  the  grantor.  Con- 
ceding, for  the  sake  of  argument,  that  equity 
would  hold  such  a  transaction  as  voidable  at 
the  instance  of  creditors,  yet  very  clearly 
there  was  no  dishonest  purpose  manifested 
thereby.  On  the  contrary,  tbe  purpose  was 
laudable,- 1.  e.  to  secure  and  protect  the  cred- 
itors of  tbe  banking  house  of  which  tbe 
grantor  waa  one  of  tbe  members,— and  as  a 
matter  of  fact  the  lands  so  conveyed  were 
appropriated  by  the  receiver  as  a  part  of  the 
bank  assets;  and  the  plaintlfF  will,  as  a 
creditor  of  the  bank,  receive  his  due  share 
of  the  proceeds.  As  to  the  filing  of  tbe  bill 
to  wind  up  the  concern,  and,  as  a  preliminary 
step,  placing  the  assets  in  the  hands  of  a  re- 
ceiver, we  are  unable  to  discover  fraud,  ei- 
ther actual  or  constructlv&  When  it  was  as- 
certained  that  by  reason  of  the  existing  condi- 
tions the  bank  could  no  longer  be  conducted 
with  safety.  It  was  the  legal  duty  of  those  In 
control  to  suspend  and  take  such  course  as 
would  Insure  a  fair  distribution  of  tbe  assets 
among  the  creditors.  It  would  have  been  lu- 
dlctable  to  continue  receiving  deposits  when 
tbe  fact  of  insolvency  waa  known.  As  a 
matter  of  prudence,  and  in  justice  to  all  con- 
cerned, the  first  public  announcement  would 
be  that  receivers  bad  been  appointed.  The 
honest  object  being  to  secure  an  equitable  dis- 
tribution of  the  assets,  it  was  entirely  proper 
to  place  the  entire  estate  in  the  custody  of 
the  law.  The  fact  that  the  application  for  a 
receiver  was  made  at  an  unusual  hour,  and 
that  the  order  was  made  by  a  judge  In  vaca- 
tion, cannot  be  urged  as  proof  ot  fraudulent 
purpose.   It  was  necessary  to  proceed  with 
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baste,  and,  on  account  of  the  absence  of  cotiD- 
iwl,  tbe  application  was  somewbat  delayed. 
Nor  nas  the  defendant  to  be  charged  with  a 
fraudulent  purpose  merely  because,  as  a  mat- 
ter of  law.  It  Is  not  competent  for  a  Judge  act- 
ing In  vacation  to  appoint  a  receirer.  While 
knowledge  of  the  law  Is  to  be  Inferred  for  cer- 
tain purposes,  yet  this  1b  a  mere  tegiU  pre- 
sumption. It  is  a  maxim  that  Ignorance  of 
the  law  does  not  excuse,  bat  fraad  la  not  to  be 
Inferred  from  or  predicated  upon  an  act  other- 
wise blameless  because  done  without  I^:al  au- 
thority. Here  the  defendant  acted  upon  tbe 
adTlce  of  counsel,  and  obtained  an  order  from 
the  Judge  of  the  drcolt  court,  which  was  sup- 
posed to  be  regular,  and  was  not  rery  uncom- 
mon as  a  matter  of  practice.  No  doubt  he  act- 
ed In  good  faith,  and  It  would  be  a  gross  per- 
Terslon  of  the  law  to  make  this  act  the  basts 
for  a  writ  <tf  attachment  on  tbe  ground  of 
fraud. 

"Some  stress  Is  laid  upon  tbe  alleged  fact 
that  tbe  bank  was  kept  closed  on  the  2Sth  of 
August  upon  the  mere  pretext  of  the  death  of 
the  mother  of  Mr.  Vletch,  the  cashier,  but.  In 
view  of  all  the  proof,  we  regard  tbe  point  as 
requiring  no  consideration. 

"As  to  the  deed  of  trust  and  the  mortgage, 
there  Is  nothing  upon  which  the  charge  of 
fraud  can  rest  It  does  not  appear  that  those 
conveyances  were  in  bad  faith,  or  that  the 
several  debts  they  were  given  to  secure  were 
either  colorable,  or  misstated  in  any  particu- 
lar. Regarding  the  proof  as  a  whole,  we  are 
satisfied  a  verdict  for  the  plaintiff  would 
necessarily  have  been  set  aside.  In  such  a 
state  of  case  It  Is  proper  to  Instmct  tbe  Jnry 
to  find  for  the  defendant  Slnunons  t.  Rail- 
road Co.,  110  lU.  S40." 

So  far  as  the  flrst  branch  of  tbe  case  is  con- 
cerned, all  questions  of  fact  upon  which  the 
Judgment  rests  have  been  finally  settled 
against  appeUanta  by  the  affirmance  of  the  ap- 
pellate court,  and  but  little  else  remains  of  the 
controversy.  Some  criticism  is  made  upon 
some  of  the  instmctlona,  but  no  sufficient 
grounds  are  i>olnted  out  In  this  respect  to  au- 
thorize a  reversal  of  the  Judgment.  The  point 
Is  made  that  the  circuit  court  erred  in  admit- 
ting In  evidence  on  the  part  of  the  defendants 
on  tbe  trial  of  tbe  Issue  of  nonjoinder  the  bill 
In  chancery  filed  by  the  plaintiffs  on  their  ap- 
plication for  a  receiver.  The  bill  was  brought 
by  the  plaintiffs  for  the  appointment  of  a  re- 
ceiver, and  to  dissolve  the  partnership,  and 
wind  up  its  affairs.  The  fact  that  the  plain- 
tiffs did  not  make  the  defendants  parties  to 
that  bill  was  some  evidence.  In  connection 
wjth  Its  allegations  and  purpose,  that  they 
did  not  then  regard  them  as  partners  In  the 
concern.  Hie  bill  was  properly  admitted. 
See,  also,  opinion  in  Wadsworth  t.  Duncan 
(filed  at  the  present  term  of  this  court)  40  N. 
B.  132.  Finding  no  ecroT  in  the  record,  the 
jn^^ent  of  the  appellate  court  will  be  af- 
flimed.  Judgment  alBrmed. 


OMin.  119 
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(Sapreme  Ooort  of  Illinois.    Nov.  23,  181)0.) 
RBsoiesiOK  or  Coxtraot  —  FaAUDVLiwr  Rspaa. 

MKTATIOHS— BVIDBMOB— ACKKOWI.B  D0MBNT8. . 

1.  Where,  in  a  tnit  to  set  aside  conveyances 

made  by  piaintiB,  on  the  ground  that  elie  was 
induced  to  make  them  by  fraudulent  misrepre- 
sentatioDS,  it  appears  that  plaintiff  was  tbe  own- 
er of  a  lot  occupied  aa  a  homestead,  and  incum- 
bered by  a  mortgage:  that  a  real-estate  agent 
represented  to  her  the  advantages  of  trading 
her  lot  for  a  lareer  tract  in  another  subdiTision, 
and  that  he  comd  get  her  a  house  bnilt  on  this 
larger  tract  by  a  contractor,  who  would  take 
two  lota  off  It  in  payment;  that  she  authorized 
the  agent  to  effect  the  deal]  that  tbe  owner  of 
the  larger  tract  refused  to  trade  at  the  valuation 
placed  on  her  lot  by  plaintiff;  that  the  agent 
found  a  thirdperson  who  agreed  to  trade  his 
lot  for  plaintiCrs,  and  that  the  owner  of  the  lar- 
ger tract  was  willing  to  trade  it  for  tills  third 
lot;  that  plaintiff  and  the  agent  went  to  the  of- 
fice oi  the  third  nerstm,  where  plaintiff  executed 
to  him  a  deed  of  her  lot,  and  received  a  deed  to 
his  lot.  after  being  aslied  if  she  fully  under- 
stood toe  matter;  that  the  value  of  the  equiti^ 
in  the  two  lots  was  about  equal;  that  the  agent 
who  bad  an  option  on  the  larger  tract  had  It 
convened  to  himself,  aud  then  deeded  it  to 
plaintiff  in  exchange  for  the  lot  she  had  ac- 
quired from  the  third  party]  that  the  deal  did 
not  turn  out  as  plaintiff  expected,  and  that  she 
could  not  get  a  house  built  on  the  larger  tract 
in  exchange  for  lots  off  it;  that  the  bouse  she 
had  built  there  was  sold  under  decree  foreclos- 
ing a  mechanic's  lien;  and  that  plaintiff  had 
not  offered  to  reconvey  nor  to  place  all  parties 
in  statu  quo,  except  by  averment  In  the  bill  that 
she  was  and  had  oeen  at  all  times  ready  to  re< 
convey,— plaintiff  Is  entitled  to  no  relief. 

2.  Where  the  grantee  himself  takes  the  grsn- 
tor's  acknowledgment,  waiving  her  homestead 
right  in  the  property  conveyed,  and  subsequent- 
ly, with  his  attorney  and  a  notary,  calls  on  tbe 
grantor,  who,  in  their  presence,  admits  her  tarn- 
nature  to  the  deed,  and  tliat  she  had  given  it 
In  good  faith.  Intending  at  the  time  to  convey 
her  homestead  interest,  the  acknowledgment 
taken  by  the  notary  at  that  Interview,  certify- 
ing to  the  waiver  and  release  of  the  gmntors 
homestead  rights,  is  valid,  and  cannot  be  Im- 
peached by  the  evidence  of  the  grantor. 

Appeal  from  dicnlt  court,  Pevla  oounty;  T. 
M.  Shaw,  Judge. 

BUI  in  chancery,  filed  Blarietta  Brady 
against  Cyrus  J.  Cole  and  othen,  seeking  to  aet 
aside  conv^anoea  of  real  eatate  made  by  ber. 
Decree  was  entored  d'«"**— '"g  the  bUL  Plain- 
tiff aj^ieals.  Affirmed. 

A  bill  In  chancery  was  filed  by  appellant  in 
tbe  circuit  court  of  Peoria  coimty,  seeking  to  set 
aside  certain  conveyances  of  real  estate  made 
by  ber,  on  the  ground  of  false  and  fraudulent 
misrepresentations  made  to  her,  and  also  have 
declared  void  a  notory  public's  acknowledgment 
to  a  deed  conveying  her  homestead.  In  Sep- 
tember, 1893,  she  was  the  owner  In  fee  of  lot 
22  in  Proctor  &  Stone's  addition  to  Peoria,  sub- 
ject to  a  mortgage  of  $600,  which  lot  was  occu- 
pied by  her  as  a  homestead  for  herself  and  fam- 
ily. She  alleges  In  ber  bill  that  she  was  solicited 
by  one  Ckile  to  exchange  her  prop^ty  for  a  c^ 
tain  other  larger  tract  In  OelgN^s  subdivision; 
that  it  was  of  a  certain  value,  and  that  he  could 
procure  a  contract  to  build  her  a  house  on  tbe 
land  by  a  contractor,  who  would  take  two  Iota 
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off  the  tract  In  pajrment,  anfl  In  fbe  end  die 
would  not  be  compelled  to  make  any  greater 
payment  or  outlay  ot  money  than  Ok  amomit 
of  f  UOO,  for  which  she  was  already  liable  on  her 
homestead.  The  advantages  of  the  entire  trans- 
action were  presented  to  her  In  glowing  terms 
the  real-estate  agent,  Cole,  and  she  pronqjitly 
authorized  him  to  act  as  her  agent  In  the  con- 
summation of  the  deal.  One  of  the  appdleea, 
aT.Keald.held  the  title  tothetract  InGelger's 
BDbdlTlsion;  bn^  when  Oole  maite  f^ydlcation 
for  an  exchange,  It  was  declined,  on  account  of 
the  value  placed  tor  Mrs.  Brady  at  that  time  on 
her  homestead.  SuhscQuently  Cole  represented 
to  her  that  he  could  endunge  hev  property  for 
a  kit  owned  by  one  of  the  appellees,  John  B. 
Goodrich,  and  known  as  the  "Barker  Avenue 
Lot,"  and  that  he  could  then  exchange  that  tee 
the  Gelser  tract  She  aasented  to  this,  and 
went  to  Goodrlcih's  aSlae,  when  die  executed 
a  deed  to  him  for  ber  homestead,  and  In  return 
received  a  deed  for  the  Baifcer  avome  lot  The 
record  very  desriy  shows  that  the  equity  of 
each  pn^jerty  was  about  the  same.  Goodrich 
adced,  at  that  time.  If  Mtbl  Bzady  folty  imder- 
stood  the  matter,  and  Cole  responded  for  her 
that  Bbe  did.  Goodridi  himself  took  Mrs.  Bra- 
dy's acknowledgment  to  the  deed  In  whifdi  he 
was  grantee.  A  short  time  afterwards  Cole, 
who  had  an  option  on  the  Gelger  tract,  procured 
a  deed  frcon  Heald,  and  convey  It  to  Mrs. 
Brady.  Heald  knew  that  Cole  was  tradhig 
with  Mrs.  Brady,  and  received  as  part  of  the 
purchase  price  from  Cole  a  mortpige  from  Mrs. 
Brady,  and  also  her  equity  In  the  Barker  avemie 
mverty.  Cole  gave  attention,  awaienOy,  to 
most  of  the  business  foe  Mrs.  Brady,  and  n^o- 
tiatBd  toe  the  building  of  a  house.  A  propo- 
sdtk>n  waa  made  by  Yeager,  a  contractor,  to 
bnOd  it,  which  •ma  accepted  by  Mrs.  Brady 
in  wilting.  Hie  house  waa  built,  but  not 
paid  for,  and  was  subsequently  sold  under 
a  decree  for  mechanic's  Uen,  and  bougbt  In 
by  Heald,  who  held  a  mor^jage  for  iMrt  of 
the  purdiase  price.  Attention  being  snbse' 
quraUy  called  to  the  fact  that  the  acknowl- 
edgment of  the  deed  from  Mrs.  Brady  to 
Goodrich  was  Imperfect,  from  the  fact  that 
It  had  been  taken  by  Goodrich  himself,  Mrs. 
Brady  caused  to  be  filed  and  recorded  a  no- 
tice stating  that  ahe  was  the  owner  in  fee  of 
lot  22  In  Proctor  &  Stone's  addition,  and  that 
the  deed  from  her  to  Ooodrlcb,  dated  In  Sep- 
tember, 1893,  waa  obtained  through  fraud, 
and  was  Told.  Thereupon  Qoodrlch  took 
st^  to  have  the  acknowledgment  correct- 
ed. Together  Ttdtb  Oornwell,  his  attorney, 
and  Frey.  a  notary  public,  he  called  upon  heir 
for  the  apparent  purpose  of  getting  a  new 
acknowledgment.  The  testimony  as  to  what 
occurred  at  this  interview  Is  somewhat  cm- 
fllctlng,  but  the  w^ht  of  the  evidence  es- 
tablished that  Mr.  Fre^  was  Introduced  as  a 
notary,  and  that  Mrs.  Brady  said  that  she 
bad  signed  the  deed  waiving  her  homestead. 
At  that  time  she  seemed  to  find  no  fault 
with  Goodrich,  but  said  he  Kad  acted  gen- 
tlemanly, but  Mr.  0(de  had  taken  some  ad- 


vantage of  hw.  At  that  time  it  waa  pn> 
posed  to  Mrs.  Brady  that,  as  to  the  exchange 
between  her  and  Goodrich,  If  she  would  deed 
him  back  the  Barker  arenue  property,  he 
would  reeonvey  her  homestead.  HoweTa*, 
based  on  this  Interview,  a  new  certificate  of 
acknowledgment  was  made  by  Frey  as  no- 
tary on  tbi  deed  from  Mrs.  Brady  to  Good- 
iteh.  The  prayer  of  the  Ull  Is  to  have  all 
tiie  cMtveyances  set  aside,  on  the  ground  of 
fraud  and  Mansion  In  attempting  to  defraud 
appellant  of  her  homestead  property,  or,  in 
default  ot  that,  that  the  acknowledgment  of 
the  deed  to  Goodrich  be  set  aside,  and  she  be 
declared  to  have  not  waived  her  homestead 
right  in  the  property.  On  a  hearing  in  the 
circuit  court  a  decree  was  entered  dtsmlss- 
Ing  the  bin,  and  from  that  decree  this  appeal 
Is  prosecuted  to  this  court 

W.  T.  Whiting,  for  appellant  Winslow 
Hvans  and  Hammond  &  Wyetb,  for  appellees. 

PHILLIPS,  J.  (after  stating  the  facts). 
There  are  two  questions  presented  In  this  case 
for  the  consideration  and  determination  of 
this  court— being,  in  substance,  whether  there 
mxe  such  fraudulent  misrepresentations  made 
to  appelant  of  which  appeUees  Goodrich  and 
Heald  had  notice,  to  Induce  her  to  make  these 
ezdumges  of  property,  as  would  call  upon  a 
cotut  of  equity  to  set  adde  the  conveyances; 
and,  also,  whether  or  not  the  aectnid  acknowl- 
edgmmt  of  the  Goodrich  deed  waa  obtained 
by  fraud,  or  whether  there  was.  In  law,  a 
pnver  acknowledgment 

A  misrepresentation,  In  ordw  to  constitute  a 
fraud,  muat  be  made  tor  the  purpose  and 
with  the  design  of  procuring  the  other  party 
to  ^tf—ot  inducing  Um  to  enter  into  the  con- 
tract or  engage  In  the  transaction.  Pom.  Bq. 
Jur.  i  870.  It  can  hardly  be  eontoided  by  ap- 
pellant and,  In  fact  we  think  is  not  tiiat  any 
misrepresentations  were  made  to  her  by  either 
Goodrich  or  Heald.  On  the  contrary,  she  did 
not  have  any  conversation  with  dther  b^re 
the  transaction  waa  practically  consummated. 
She  called  at  the  oflice  of  Goodrich  with  her 
agent  for  the  express  purpose  of  deeding  him 
her  homestead  and  receiving  his  lot  In  ex- 
change. The  extent  of  the  conversation,  as 
appears  ttom  this  record,  was  that  he  aJB^ed 
If  she  fully  understood  the  matter,  and  then 
if  she  bad  time  to  wait  wbOe  he  prepared  the 
deed.  She  all^pes  she  did  not  have  knowledge 
of  the  Incumbrance  on  bis  lot  or  the  special 
tax.  Both  were  cleariy  dpressed  In  the  deed 
whlcb  was  delivered  to  ho-,  and  It  was  In- 
cumbent on  her  to  take  notice  of  Ite  condi- 
tions. Unless  It  appears,  1^  the  ftaudnlent 
acts  of  the  oppodte  party,  she  was  prevented 
from  knowing  the  conditions  and  terms  of  the 
instrument  accepted  by  her,  she  is  bound  by 
them.  It  appears,  however,  from  the  evi- 
dence, that  the  value  of  the  Goodrich  prop* 
erty,  after  deducting  the  mortgage  and  tax, 
was  so  nearly  equal  to  the  value  of  her  own 
property  above  the  Incumbrance,  that  she 
was  not  in  any  way  defrauded  In  value.  If 
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uo  inlsrepreseutatlons  were  made  directiy  to 
nppdiant  hy  appellees  Goodrich  and  Heald 
before  the  transaction,  then  It  must  suffi- 
clently  appear  that  such  representations  were 
so  made  by  Cole,  for  the  purpose  and  with 
the  design  of  Inducing  her  to  act  and  engage 
in  the  transaction,  and  that  such  mlsrepresen- 
latlons  were  known  to  Goodrich  and  Heald, 
and  participated  In  and  taken  advantage  of 
by  them.  It  Is  not  sufficient  that  Cole's  state- 
ments that  she  was  making  a  good  trade  and 
bettering  her  condition,  and  that  she  could 
sell  enough  lots  oft  the  tract  of  land  purchas- 
ed by  her  to  pay  for  her  house,  were  mere 
matters  of  opinion.  The  mere  expression  of 
an  opinion  held  by  the  party  making  It  can- 
nut,  standing  alone,  be  held  a  misrepresenta- 
tion. The  statement  must  be  the  affirmation 
of  a  fact.  HubbeU  v.  Meigs,  50  N.  T.  480. 
The  reason  of  this  rule  Is  that,  while  the  per- 
son  to  whom  the  representations  are  made  has 
a  right  to  rely  on  them,  he  is  assumed  to  be 
equally  able  to  form  hia  own  opinion  and  to 
come  to  as  correct  a  conclusion  as  the  other 
party,  and  therefore  cannot  claim  to  be  mis- 
led by  such  opinion.  Promises  for  the  future, 
and  hope  of  realizing  speculative  profits,  are 
not  present  fraud.  It  must  be  of  a  fact  at  the 
time  or  previously  existing.  Long  v.  Wood- 
man, 58  Me.  49;  Burt  v.  Bowles,  69  Ind.  1; 
Fouty  T.  Fouty,  34  Ind.  433;  BetheU  v.  Beth- 
ell,  92  Ind.  318. 

As  we  have  heretofore  said,  the  deal  be- 
tween Mrs.  Brady,  for  her  homestead,  and 
Goodrich,  for  the  Barker  avenue  property, 
was  in  no  sense  unfair,  as  the  record  shows 
the  equities  were  nearly  equal.  Cole  held 
an  option  on  the  Gelger  tract,  and  after- 
wards made  the  conveyance  himself  to. ap- 
pellant Courts  of  equity  do  not  aid  parties 
who  do  not  use  their  own  discretion  and 
jtidgment  upon  matters  of  this  character. 
Tuck  V.  Downing,  76  111.  71.  As  we  view 
this  matter  from  the  record  presented  to  us, 
It  was  not  of  a  character  different  from  the 
(H^lnary  business  transaction.  Heald  was 
not  willing  to  use  appellant's  homestead 
property  at  the  value  fixed  on  it  in  exchange 
for  the  Geiger  tract,  but,  when  the  matter 
was  suggested,  agreed  to  take  the  equity  in 
the  Barker  avenue  lot.  Appellant  then  vol- 
untarily, and  without  misrepresentation  on 
the  part  of  Goodrich,  traded  for  his  prop- 
erty, and  was  not  defrauded.  She  then  ex- 
changed with  Cole  for  the  Gelger  tract, 
which  be  acquired  from  Heald;  but  the 
promises  and  predictions  made  by  Cole  as 
to  the  sale  of  lots  off  that  tract,  and  other 
promises  made  by  him,  were  not  consum- 
mated, and  it  resulted  unfortunately.  Fraud 
is  never  presumed.  It  must  be  affirmatively 
shown,  like  any  other  fact  Wright  v.  Gro- 
ver,  27  lU.  426;  Boles  v.  Benney,  32  111.  130; 
People  V.  Lott,  36  lU.  447;  Garter  v.  Gunnels, 
67  111.  270;  Schroeder  t.  Walsh,  120  lU.  403, 
11  N.  E.  7a  It  was  not  BO  shown  in  ttals 
case,  and  It  was  not  error  for  the  circuit 
court  to  M  bold.   HoreoTer,  It  was  the  duty 


of  the  appellant,  if  she  was  entitled  to  a  re- 
scission of  these  conveyances,  to  have  tender- 
ed back  what  she  had  received,  and  offered 
to  place  all  parties  In  statu  quo.  It  Is  a 
familiar  rule,  and  settled  by  a  long  line  of 
anthorlties,  that  where  a  party  discovers 
that  fraud  has  been  practiced  upon  him  in 
the  making  of  a  contract,  it  Is  his  duty  at 
once  to  repudiate  the  contract,  and  tender 
back  what  has  been  received  by  him  under 
Its  terms,  so  that  ail  the  parties  may  be 
placed  as  nearly  as  tK)8sIble  in  the  position 
occupied  before  the  contract  was  consum- 
mated. LInington  v.  Strong,  107  111.  295; 
Dowden  V.  Wilson,  108  III.  257;  Kelsey  T, 
Snyder,  118  111.  544,  9  N.  E.  195;  Green- 
wood V.  Penn.  136  111.  146.  28  N.  E.  487; 
Brown  v.  Brown,  142  III  409,  32  N.  E.  500; 
Day  V.  Investment  Co.,  153  III.  293,  38  N. 
E.  567.  In  this  case  such  rule  was  not  fol- 
lowed, except  the  mere  allegation  in  the  bill 
that  she  was,  and  had  been  at  all  times, 
ready  to  reconvey  the  property.  This  was 
not  sufficient.  Goodrich  had  proposed,  if 
she  was  dissatisfied,  to  reconvey  if  she 
would  deed  him  back  the  Barker  avenue 
lot 

It  is  contended,  however,  that,  even  though 
the  proof  be  not  sufficient  to  authorize  a 
decree  setting  aside  these  deeds  and  rescind- 
ing the  differ^t  transactions,  this  court 
should  still  declare  the  acknowledgment  to 
the  Goodrich  deed,  taken  by  Frey,  to  be 
void,  and  not  to  waive  homestead,  and  that 
appellant  be  permitted  to  retain  her  home- 
stead interest  therein.  The  dreumstancea 
attending  the  taking  of  this  acknowledgment 
are  not  entirely  clear,  owing  to  the  conflict 
in  the  evidence  of  the  different  parties.  The 
first  acknowledgment  had  been  taken  by 
Goodrich,  the  grantee.  The  evidence  estab- 
lished that,  at  the  time  he,  together  with 
Comwell  and  Frey,  called  upon  appellant, 
she  admitted  the  signature  to  the  deed  to  be 
hers,  and  that  she  bad  i^ven  It  In  good  faith 
to  Goodrich,  and,  at  the  time  It  was  given 
to  him.  Intended  to  convey  to  him  her  home- 
stead Interest.  She  said  she  bad  since  un- 
derstood there  was  an  error  In  the  acknowl- 
edgment, and  had  given  notice  that  the  deed 
was  void.  The  certificate  of  Rudolph  Frey, 
the  notary,  shows  that  this  deed  was  ac- 
knowledged before  him  on  this  date,  togeth- 
er with  a  release  and  waiver  of  the  rl^its 
of  homestead.  It  Is  a  rule  that  the  acknowl- 
edgment of  a  deed  cannot  be  Impeached  for 
anything  but  fraud,  and  In  such  cases  the 
evidence  must  be  clear  and  convlnting  be- 
yond a  reasonable  doubt  The  mere  evi- 
dence of  the  party  purporUng  to  have  made 
the  acknowledgment  cannot  overcome  the  of- 
ficer's cerUflcate,  nor  will  It  with  slight  cor* 
roboratlon.  Russell  v.  Theological  Union, 
73  in.  837.  **Td  Impeach  such  a  certificate, 
the  evidence  should  do  more  than  produce 
a  mere  preponderance  against  Its  Integrity  In 
the  balancing  of  probabilities.  It  should,  by 
its  comideteness  and  reliable  character,  fnt 
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If  &ad  dearly  satisfy  the  court  tbat  the  cer- 
tlflcate  Is  vntrne  and  fraudulent."  Monroe 
V.  Poonnan,  82  III.  D24;  McPherson  t.  San- 
born, 88  III.  150;  Marston  t.  Brlttenham,  76 
111.  611.  Tbe  antborltlee  very  dearly  lay 
down  the  rule  that  evidence  offered  to  Im- 
peach a  cerUflcate  of  ttilB  character  must 
folly  and  cleaily  satisfy  the  conrt  Qiat  ttie 
certificate  of  the  officer  Is  false  and  fraud- 
tdeat,  and  eren  a  preponderance  of  erldwce 
less  than  snffldent  to  establish  a  moral  cer- 
tainty to  that  effect  Is  not  snffldent  In 
this  case  the  certificate  of  the  officer  Is  sup- 
ported by  his  own  testimony,  and  that  of 
two  other  witnesses,  one  of  them  the  grantee, 
as  against  Oie  testimony  of  appellant,  the 
grantor,  an  Interested  party,  and  another 
witness,  Urs.  Dlkemant  whose  evidence, 
however,  Is  not  very  sadsftictory.  Taken  as 
a  wh(de,  the  evidence  offered  to  Impeach 
this  certificate  Is  not  of  the  clear,  convinchig 
character  required  the  rule  as  heretofore 
shown  to  exist  Moreover,  we  have  hereto- 
fore held  In  this  case  that  the  exchange  of 
properties  between  anwlluit  and  Goodrich 
Involving  this  deed  was  valid,  and  free  from 
any  taint  of  frand.  To  now  hold  that  she 
was  entitled  to  an  estate  of  homestead  In 
this  property,  without  requiring  h»  to  deed 
back  to  Goodrich  the  propoly  acquired  from 
hhn,  would  be  manifestly  unjust  and  not  In 
accordance  vfth  the  jctnc^ples  of  a  court  of 
equity.  It  would  materially  decrease  the 
value  of  the  property  conveyed  to  him.  Ap- 
pellant practically  admits  she  cannot  place 
him  In  statu  quo,  having  conveyed  and  dis- 
posed of  the  property  she  acqidred  from 
him.  The  at^nowledgment  was  valid.  It 
was  not  error  In  the  circuit  court  to  enter  a 
deoee  ordering  the  bill  of  qi|)dlant  to  be 
dismissed,  and  such  decree  Is  accordingly  af- 


<164  111.  1») 

UNION  CENT.  LIFE  INS.  CO.  v.  DURFEB. 

(Supreme  Court  of  lUisois.    Nov.  10,  1886.) 

FoHEjov  I:fsUKANUB  BooiETT— Tax  on  Gross  Rh- 
ciipre— CossTiTDTioNALiTT— Whes  Operatitb 
•^To  Whom  Apflioablb  —  Kbcobd— Preschp- 
Tios. 

1. 1  Starr  &  0.  Ann.  St  c.  7S,  {  29,  which  re- 
quires foreif^Q  iDBurance  compaaieB,  where  laws 
exist  which  require  a  like  tax  from  compniiJes 
organized  under  the  laws  of  Illinois,  to  pay  to 
the  auditor  certain  taxes,  but  does  not  provide 
for  the  assessment  of  such  taxes  by  any  author- 
ized odicer,  is  not  in  violation  of  Const,  art.  9, 
i  1,  which  provides  that  "the  general  assem- 
bly shall  provide  such  revenne  as  may  be  need- 
fm  by  levying  a  tax  by  valuation,  •  •  •  and ' 
not  otherwise;  bat  uie  general  assembb*  shall 
hare  power  to  tax  •  •  •  insurance  •  •  • 
interests  or  business  in  such  manner  as  it  shall 
from  time  to  time  direct  by  genera]  law  uni- 
form as  to  the  class  upon  which  it  operates." 
Insursnee  Co.  v.  Swiport,  104  111.  6fi3,  followed. 

2. 1  Starr  &  C.  Ann.  St.  c.  73,  S  29,  which  pro- 
vides that  whenever  the  existing  or  future  laws 
of  an^  state  shall  require  of  insarance  compa- 
nies incorporiited  under  the  laws  of  Illinois, 
and  hnvinjr  nconcies  in  such  other  state,  nny  de- 
posit or  the  payment  of  any  tax,  license  fee, 
etc.,  greater  tnaii  the  amount  required  for  such 


purposes  from  similar  companies  by  the  then 
existing  laws  of  Illinois,  then  all  companies  of 
such  state  establishing  or  having  an  established 
agency  in  Illinois  shall  be  required  to  pay  to 
the  auditor  for  taxes,  license  fees,  etc.,  an 
amount  eqnal  to  the  amount  required  by  the 
laws  of  such  other  state,  becomes  operative  on 
the  enactment  by  the  other  state  of  the  law 
with  the  additional  requirements,  and  it  is  im- 
material that  there  are  no  Illinois  companies 
Hoing  business  in  such  state.  Insurance  Co.  v. 
Swlgert,  21  N.  B.  OHO,  128  111.  244,  followed. 

3. 1  Starr  &  O.  Ann.  St.  c.  73,  §  aO^  which  re- 
quires every  agent  of  an  insurance  company  in- 
corporated by  the  authority  of  any  other  state 
or  government  to  return  to  the  proper  officer 
of  the  coOD^,  town,  or  manlcipaUtr  in  which 
the  agency  Is  established.  In  the  month  of  May, 
annually,  the  amount  of  net  receipts  of  such 
agency  of  the  preceding  year,  which  shall  be 
subject  to  taxation  for  all  purposes  at  the  same 
rate  at  which  other  persona!  property  is  there 
taxed,  relates  to  fire,  and  not  life.  Insurance 
companies. 

4.  In  an  action  by  a  foreign  life  insarance 
company  to  recover  from  the  auditor  a  tax  of 
2^  per  cent  paid  under  protest  on  its  gross  re- 
ceipts in  this  state  for  the  year  1895,  it  will  be 
presumed,  in  the  absence  of  proof  to  the  con- 
trary, that  the  tax  of  2%  per  cent,  imposed  by 
defendant  was  the  only  tax  levied  for  1866. 

Appeal  from  circuit  court  Sangamon  coun- 
ty; Jacob  Foute,  Judge. 

Action  by  Union  Central  Life  Insurance 
Company  against  Bradford  K.  Durfee,  Insur- 
ance superintendent  to  recover  taxes  luUd  un- 
der protest  From  a  jud^ent  In  favor  of 
defendant  ^aintlfl  appeals.  Affirmed. 

Hamllttm  ft  Ftdlenwlder,  for  appellant  M. 
T.  aiol(mey,  Atty.  Gen.,  T.  T.  Scofleld,  and 
M.  Ifc  Newell,  for  appellee. 

CRAIQ,  J.  This  was  an  action  brought  by 
Union  Central  Life  Insurance  Company 
against  Bradford  K.  Durfee,  Insurance  super- 
intendent of  the  state,  to  recover  back  the 
sum  of  $5,427.48,  paid  under  protest  The 
parties  entered  Into  a  stipulation  In  writing. 
In  which  the  fActs  were  all  agreed  upon,  and 
a  trial  was  had  before  the  court  without  a 
Jury,  resulting  In  a  Judgment  In  favor  of  the 
defendaut.   The  facts  are  as  follows: 

The  plaintiff,  the  Union  Central  Life  Insur- 
ance Company,  Is  a  corporation  organized  and 
doing  business  under  the  laws  of  tbe  state  of 
Ohio,  and  is  engaged  entirely  and  exclusively 
In  the  life  insurance  business.  That  heretofore, 
and  for  several  years,  the  said  plaintiff  has 
been  doing  a  life  Insurance  business  In  the 
state  of  Tlllnola,  having  been  regularly  admit- 
ted to  do  said  business  in  said  state  of  Il- 
linois, as  is  required  by  tbe  statutes  of  the 
state  of  Illinois,  and  that  it.  has  heretofore 
complied  with  all  the  laws  of  the  state  of 
Illinois  regulating  tbe  business  of  life  Insur- 
ance as  done  by  such  foreign  life  insurance' 
company  as  Is  the  plaintiff.  Tbat  during  the 
year  1895,  and  for  several  years  prior  tliereto, 
It  had.  established  agencies  and  transacted 
life  insurance  business  within  the  said  state 
of  Illinois,  and  had  fully  complied  with  all  the 
laws  of  said  state  regulating  ancb  business  of 
life  insurance,  and  had  a  proper  and  lawful 
certificate  of  authority  to  do  such  life  Insur- 
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ance  business  In  said  state  of  minols.  That 
tlie  plaintiff.  In  the  montli  of  Januaiy,  1896, 
Bled  with  the  defendant,  as  superintendent  of 
tnsnrance  of  the  state  of  Illinois,  Its  annual 
statement,  as  required  tor  said  8U[>erlnteDdent 
of  hi8araD.ce,  showing,  among  other  things, 
the  gross  amount  of  the  premiums  rec^red 
b7  the  plaintiff  In  the  said  state  of  Illinois 
during  the  year  1895.  and  that  such  report 
was  satlaffuitory  to  said  Insurance  superin- 
tendent, and  that  sucb  statement  of  the 
amount  of  the  premiums  received  by  said 
company  was  filed  with  the  said  Insurance 
snperintendrat  in  compliance  with  the  stat- 
utes of  the  state  of  Illinois.  That  the  amount 
of  the  premiums  so  received  In  gross  by  the 
plaintiff  for  the  year  1895  was  $217,097.10. 
That  the  defendant,  as  Insurance  superin- 
tendent Of  the  state  of  nilnols,  received  said 
report  and  statement,  and  approved  the  same, 
and  thereupon  assessed  against  the  plaintiff 
2^  per  cent,  of  sold  gross  amount  of  the  pre- 
miums so  received  by  the  plaintiff  as  a  tax  on 
the  same,  claiming  the  right  to  assess  such  tax 
against  the  plaintiff  under  the  statutes  of  the 
state  of  Illinois,  hereinafter  referred  to  and 
set  forth;  and  that  said  defendant,  as  such 
Insurance  superintendent,  presraited  to  the 
plaintiff  a  bill  for  2^  per  cent  tax  oi;  the  said 
sum  of  $217,u97.10  gross  preminms  received 
by  the  plaintiff  In  Illinois  In  the  year  1895, 
which  tax  amounted  to  the  sum  of  ^,427.43, 
which  sum  of  money  the  Insurance  superin- 
tendent, the  defendant  In  this  cause,  demanded 
of  the  plaintiff  under  penalty  of  revoking  the 
license  of  the  plaintiff  to  do  life  Insarance 
business  In  the  state  of  Illinois,  for  nonpay- 
ment of  said  tax,  as  Is  provided  by  the  laws 
of  the  state  of  Illinois  In  such  cases.  That 
after  such  demand  so  made  by  the  defendant 
as  snch  Insurance  commlssIonM*,  the  plaintiff 
did,  on  the  17th  day  of  April,  1896,  protest 
against  the  payment  of  the  said,  sum  of  mon- 
ey as  a  tax  upon  its  gross  receipts  as  afore- 
said, and  denied  the  validity  of  such  tax,  and 
denied  the  right  of  said  defendant,  as  such 
Insurance  superintendent,  to  force  the  collec- 
tion of  the  same  from  the  plaintiff  as  such  tax 
under  any  laws  of  the  state  of  Illinois;  and, 
after  so  protesting  and  denying  the  validity  of 
said  tax  and  the  law  undei  which  said  insur- 
ance superintendent  claimed  the  right  to  Im- 
pose and  collect  such  tax,  and  the  right  of 
said  defendant,  as  such  Insurance  commission- 
er, to  collect  and  receive  the  same  from  the 
plaintiff,  the  plaintiff  made  payment  of  the 
said  sum  of  $5,427.43,  the  amount  of  said 
taxes  as  aforesaid,  to  the  said  Bradford  K, 
Durfee,  under  protest,  and  under  and  In  pur- 
suance of  the  following  stipulation: 

"It  is  hereby  stipulated  and  agreed  between 
B.  K.  Durfee,  Insurance  sui)erintendent  of  the 
state  of  Illlnola,  and  the  Union  Central  Life 
Insurance  Company,  of  the  state  of  Ohio,  that 
said  company  shall  pay  to  the  said  B.  K.  Dur- 
fee, under  protest,  the  sum  of  $5,427.43,  being 
the  amonnt  claimed  by  said  Insurance  sui>erln- 
tendent  as  due  from  said  company  for  taxes 


for  the  year  1896,  being  two  and  one-half  per 
cent,  upon  gross  baslness  or  premiums  re- 
ceived by  said  company  upon  Its  business 
transacted  In  said  state  of  'Illinois  during  the 
year  1895,  under  section  20  of  the  general  In- 
surance law  of  said  state,  passed  and  approved 
by  the  legislature  thereof  March  26, 1869;  said 
sum  of  money  to  be  held  by  said  B.  K.  Dur- 
fee to  abide  the  result  of  an  action  to  be 
brought  by  said  company  against  him  to  re- 
cover back  said  sum,  and  to  test  the  validity 
of  the  law;  It  being  understood  and  agreed 
between  the  parties  hereto  that  said  action 
shall  be  prosecuted  without  unreasonable  de- 
lay to  final  Judgment  In  the  supreme  court  of 
said  state  of  minols,  and  both  parties  shall 
abide  said  Judgment  April  17th,  1896.  That 
the  said  defendant  claims  authority,  as  insur* 
ance  supolntendent  of  the  state  of  IlUnoIs,  to 
assess  and  collect  mid  tax  of  two  and  one-half 
per  ce^t  upon  the  gross  receipts  of  the  plain- 
tiff In  the  state  of  Illin(^  for  the  year  tS95 
under  and  by  virtue  of  the  laws  of  the  state 
of  Illinois  and  the  laws  of  the  state  of  Ohio, 
and  more  [larticularly  under  the  following 
statutes  of  the  state  of  Illinois:  '(Reciprocity.) 
Sec.  20.  Whenever  the  existing  or  future  laws 
of  any  other  state  of  the  United  States  shall 
require  of  Ufe  insnrance  companies  Incorporat- 
ed by  or  organized  und^  the  laws  of  this 
state,  and  having  agencies  In  such  other  state, 
or  of  the  agents  tha:eof,  any  deposit  of  securi- 
ties In  such  state  for  the  protection  of  policy 
holders,  or  otherwise,  or  any  payment  for  tax- 
es, fines,  penalties,  certificates  of  authority,  11- 
cense  f^es,  or  otherwise,  greater  than  the 
amount  required  for  such  purposes  from  sim- 
ilar companies  of  other  states  by  the  then  ex- 
isting laws  of  this  state,  then  and  in  every 
such  case,  all  life  Insurance  companies  of  such 
states  establlsliing,  or  having  heretofore  es- 
tablished, an  agency  or  agencies  in  this  state, 
shall  be  and  are  hereby  required  to  make  the 
same  deposit  for  a  like  purpose,  with  the  state 
treasurer  of  this  state,  and  to  pay  to  the 
auditor  for  taxes,  fines,  penalties,  certificates  of 
authority,  license  fees,  or  any  other  obligation, 
an  amount  equal  to  the  amount  of  such  char- 
ges and  payments  Imposed  by  the  laws  of  such 
other  state,  upon  the  compaiUes  of  this  state, 
and  the  agents  thereof.'  I<aws  1869,  p.  234. 
And  also  under  the  following  laws  of  the 
state  of  Ohio:  'Sec.  2745.  Every  agency  of  an 
Insurance  company  Incorporated  by  the  author- 
ity of  any  other  state  or  government  shall  re* 
turn  to  the  auditor  of  each  county  In  which 
such  company  does  business,  or  from  which  It 
collects  premiums  on  or  before  the  first  day  of 
May,  annually,  the  amount  of  the  gross  pre- 
mium receipts  of  sucb  agency  for  the  previous 
calendar  year,  In  such  connties,  which  shall 
be  entered  upon  the  tax  list  of  the  proper  coun- 
ty, and  be  subject  to  the  same  rate  of  taxation, 
for  all  purposes,  that  other  personal  property 
Is  subject  to  at  the  place  where  located;  and 
the  whole  of  such  tax  shall  be  due  and  pay- 
able on  the  twentieth  day  of  Noveml>»  next 
ensuing;  provided,  that  In  making  .tbe  flnrt 
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retnro  noder  this  act  no  company  shall  be  re- 
quired to  make  a  return  of  receipts  previously 
placed  upon  ttie  duplicate,  under  the  act  to 
which  this  is  amendatory,  requiring  the  return 
to  be  made  in  the  month  of  May.  And  It 
shall  be  the  duty  of  the  superintendent  of  In- 
surance, In  the  month  of  December,  annually, 
to  charge  and  collect  from  all  such  companies 
such  a  sum,  as  added  to  the  sum  paid  to  the 
county  treasuries  will  produce  an  amount 
equal  to  two  and  one-half  per  cent  on  the 
gross  premium  rec^pts  of  such  companies,  as 
shown  by  their  annual  statement,  under  oath, 
to  the  insurance  department;  provided,  how- 
ever, that  if,  by  the  laws  of  any  other  state, 
territory,  or  nation,  a  larger  tax  than  two  and 
one-half  per  cent,  is  charged  companies  or- 
ganized under  the  laws  of  Ohio,  then  the  su- 
perintendent of  insurance  shall  charge  a  like 
tax  upon  companies  from  such  state,  territory 
or  nation  doing  business  in  this  state;  and 
provided,  further,  that  for  the  purpose  of  mak- 
ing the  charge  for  the  fractional  year  ISSS, 
the  superintendent  of  Insurance  may  require, 
under  oath,  such  information  additional  to 
that  contained  In  the  annual  statement  as  is. 
In  his  judgment,  required.  If  any  such  com- 
pany refuse  to  pay  said  tax,  after  demand 
therefor  has  been  made,  or  if  it  shall  make 
any  false  statements  of  Its  gross  premium  re- 
ceipts, the  superintendent  of  insurance  shall 
revoke  the  license  of  such  company  to  do  bxisl- 
ness  in  tliis  state.  If,  at  any  time,  said  su- 
perintendent has  reason  to  suspect  the  correct- 
ness of  the  return  made  of  the  gross  premium 
receipts  of  any  such  company,  he  may,  at  the 
expense  of  the  state,  make  an  examination  of 
the  books  of  such  company,  or  of  Its  agents, 
for  the  purpose  of  verifying  the  same.  All 
taxes  collected  under  the  provisions  of  this  sec- 
tion, by  the  superintendent  of  insurapce,  shall 
be  paid  by  him,  upon  the  warrant  of  the  au- 
ditor, Into  the  general  revenue  fund  of  the 
state.*  Passed  April  12,  1889.  It  Is  further 
hereby  stipulated  and  agreed  that  during  the 
entire  year  of  1895,  and  from  thence  hitherto, 
there  was  no  life  insurance  company  incorpo- 
rated or  organized  under  the  laws  of  the  state 
of  Illinois,  doing  a  life  Insurance  business  in 
the  state  of  Ohio,  or  having  any  agencies  or 
transacting  any  life  Insurance  business  In  said 
state  of  Ohio;  and  that  during  the  entire  year 
of  1806,  and  from  thence  hitherto,  was  not 
and  Is  not  now  any  corporation  Incorporated 
or  organized  under  the  laws  of  the  state  of 
Illinois  actively  engaged  in  doing  a  life  insur- 
ance business,  nor  authorized  by  the  Insurance 
superintendent  to  Issue  and  write  policies  dur- 
ing that  period,  and  hence  no  such  Illinois  life 
insurance  company  has  made  application  to 
the  proper  officers  of  the  state  In  Ohio,  for  li- 
cense to  do  such  life  Insurance  business  or  es- 
tablish agencies  in  the  state  of  Ohio  for  that 
purpose  during  the  period  named.  And  It  is 
further  stipulated  and  agreed  that  the  plain- 
tiff, the  Union  Central  Life  Insurance  Compa- 
ny, has  in  all  respects  complied  with  all  of 
tlic  laws  of  tbe  state  ot  IlUnola  reculatlng  the 


doing  of  a  life  insurance  business  by  a  life 
Insurance  company  from  a  foreign  state,  and 
that  It  has  paid  to  the  said  defendant  the  said 
above  amount  of  money  for  taxes  under  pro- 
test, to  be  held  by  the  defendant  according  to 
the  stipulation  hereinbefore  set  forth  until  the 
final  decision  of  the  supreme  court  In  this  case 
as  to  the  right  of  defendant  to  collect  and  hold 
said  money,  and  to  retain  and  apply  it  as  in- 
surance commissioner  of  Oie  state  of  IlUnols. 
[Signed.]" 

It  is  first  claimed  that  section  20.  supra,  la 
Invalid,  because  It  requires,  or  purports  to 
require,  insurance  companies  from  foreign 
states,  where  laws  exist  which  put  in  force 
said  section  20  of  our  statute,  to  pay  to  the 
auditor  certain  taxes,  and  does  not  provide 
for  the  levy  or  assessment  of  such  taxes  by 
any  officer  or  agency  authorized  by  the  law 
of  Illinois  to  levy  or  assess  taxes;  that  said 
section  is  Invalid,  as  contrary  to  section  1  of 
article  9  of  the  constitution,  which  Is  as  fol- 
lows: "The  general  assembly  shall  provide 
such  revenue  as  may  be  needful  by  levying 
a  tax  by  valuation  so  that  every  person  or 
corporation  shall  pay  a  tax  In  proportion  to 
the  value  of  his,  her  or  Its  property,  such 
value  to  be  ascertained  by  some  person  or 
persons  to  be  elected  or  appointed  In  such 
manner  as  the  general  assembly  shall  direct 
and  not  otherwise;  but  the  general  assem- 
bly shall  have  power  to  tax  peddlers,  auc- 
tioneers, brokers,  hawkers,  merchants,  show- 
men, Insurance,  telegraph,  and  express  Inter- 
ests or  business  in  such  manner  as  it  shall 
from  time  to  time  direct  by  general  law  uni- 
form as  to  the  class  upon  which  It  operates." 
If  this  section  contained  nothing  but  the  first 
clause,  the  twsitlon  of  counsel  might  be  re- 
garded as  tenable,  but  under  the  last  clause 
the  legislature  is  at  liberty  to  tax  insurance 
in  such  manner  as  it  shall  from  time  to  time 
direct  by  general  law,  uniform  as  to  the 
class  upon  which  it  operates.  In  view  of  this 
clause  of  the  section  of  the  constitution,  no 
substantial  objection  is  perceived  to  the 
mode  provided  for  by  section  20  in  connec- 
tion with  the  section  of  the  Ohio  statute  set 
out  In  the  statement.  But  it  will  not  be  nec- 
essary to  discuss  this  question.  The  same 
question  was  raised,  considered,  and  decided 
In  Insurance  Co.  v.  Swigert,  104  lU.  663,  and 
the  decision  there  is  conclusive  of  the  ques- 
tion. 

It  is  next  contended  that  section  20  Is  In- 
valid, and  not  In  force  as  against  the  plaln- 
ticr,  an  Ohio  company,  until  there  is  some 
life  Insurance  company  In  existence  in  Illi- 
nois capable  of  doing  business  in  Ohio.  This 
question  was  raised  and  decided  in  Insurance 
Co.  V.  Swigert,  128  lU.  244  (21  N.  E.  532).  It 
was  there  held:  "The  time  when  our  law  re- 
quires a  foreign  Insurance  company  doifiig 
business  In  this  state  to  pay  the  same  license 
fees,  etc.,  required  by  the  laws  of  the  for- 
eign state  of  companies  of  this  state  doing 
business  therein  Is  whenever  the  existing  or 
future  law  (tf  biuA  other  state  shall  require 
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companies  of  this  state  to  pay  license  fees, 
etc.,  fOr  the  privilege  of  doing  an  insurance 
bnslness  therein."  As  that  case  Is  conclusive 
of  the  question,  further  discussion  to  rendered 
unnecessary. 

It  Is  next  contended  In  the  argument  that 
this  statute  (section  20)  Is  not  valid  to  au- 
thorize the  Insurance  superintendent  to  tax 
and  collect  per  cent,  on  the  gross  pre- 
mlum  receipts  of  the  plaintiff  during  the 
year  1895  In  the  state  of  Illinois.  It  will  be 
observed  that  the  section  of  the  Ohio  law  set 
out  in  the  statement  of  facts  provides  that 
every  agent  of  an  insurance  company  In- 
corporated by  authority  of  any  other  state 
doing  business  In  the  state  of  Ohio  shall 
make  an  annual  return  of  the  gross  premium 
receipts,  and  the  same  shall  be  entered  upon 
the  tax  list  of  the  proper  county,  and  be  sub- 
ject to  the  same  rate  of  taxation  that  other 
personal  property  is.  It  then  provides,  in 
case  this  taxation  In  the  various  conhtles 
does  not  amount  to  2%  per  cent  on  the  gross 
premium  receipts  for  the  year,  then  the  su- 
perintendent of  insurance  shall  charge  and 
collect  from  such  companies  such  a  sum  as 
added  to  the  sum  paid  to  the  coui^ty  treasur- 
er will  produce  an  amount  equal  to  2%  per 
cent  on  the  gross  premium  receipts  of  such 
companies.  It  will  also  l3e  observed  that  sec- 
tion 20  of  our  statute,  set  out  in  the  state- 
ment, provides  that  whenever  the  law  of 
any  other  state  requires  of  life  Insurance 
companies  organized  under  the  laws  of  this 
state  to  pay  a  larger  amount  for  taxes  than 
the  amount  required  from  similar  companies 
of  other  states  in  this  state,  then  all  life  in- 
surance companies  doing  business  In  this  state 
shall  be  required  to  pay  to  the  auditor  for  taxes 
an  amount  equal  to  the  amount  of  such 'pay- 
ments imposed  by  the  laws  of  such  other  state 
upon  tbe  companies  of  this  state.  Under  these 
two  provisions  it  Is  evident  appellant  was  ie> 
quired  to  pay  21^  per  cent,  on  the  gross  premi- 
um receipts,  and  that  Is  the  amount  appellant 
was  assessed  and  required  to  pay  by  the  In- 
surance superintendent.  But  It  Is  said  appel- 
lant was  assessed  for  taxation  under  section  30, 
c.  73,  of  the  statute  (1  Starr.  &  C.  Ann.  St.  p. 
1327),  and  the  insurance  superintendent  had 
no  authority  to  tax  It  2^  per  cent  over  and 
above  that  assessment.  That  section  of  the 
statute  Is  as  follows;  "Every  agent  of  any  in- 
surance company,  incorporated  by  the  au- 
thority of  any  other  state  or  government, 
shall  return  to  the  proper  officer  of  the  coun- 
ty, town  6r  municipality  In  which  the  agen- 
cy is  established,  In  the  month  of  May,  an- 
nually, tbe  amount  of  the  net  receipts  of 
such  agency  of  the  preceding  year,  which 
shall  be  entered  on  the  tax  lists  of  the  coun- 
ty, town  and  municipality,  and  subject  to 
the  same  rate  of  taxation,  for  all  puri>ose8, 
state,  county,  town,  and  municipal— that  oth- 
er personal  property  Is  subject  to  at  the 
place  where  located;  said  tax  to  be  In  lieu 
of  all  town  and  municipal  licenses;  and  all 
laws  and  parts  ot  laws  Inconsistent  here- 


with are  hereby  repealed.**  tTpon  reference 
to  Kurd's  Rev.  St.  1893,  pp.  830,  832,  it  wIU 
be  found  that  this  section  of  the  statute  has 
no  application  to  life  insurance,  but  it  Is  one 
section  of  an  act  entitled  "An  act  to  Incor- 
porate and  govern  fire,  marine  and  Inland 
navigation  Insurance  companies."  If  this  sec- 
tion relates  to  fire,  and  not  life,  insurance 
companies,— which  we  thlnfe  It  does,— then 
It  has  no  bearing  whatever  on  the  case  un- 
der consideration.  But  ftaide  from  this  con- 
sideration, there  Is  no  evidence  In  the  record 
that  appellant  was  taxed  for  the  year  1895 
under  section  20,  supra,  or  In  any  other  man- 
ner, Except  by  the  Insurance  superintendent; 
and  we  will  presume,  In  the  absence  of  proof 
to  the  contrary,  that  the  tax  of  2^  per  cent 
Imposed  by  appellee  was  the  only  tax  levied 
for  the  year  1895,  and,  as  that  tax  was  au- 
thorized by  the  statute,  the  Judgnient  of  the 
circuit  court  was  correct  and  It  will  be  af- 
firmed. AflSrmed. 


OH  III.  K3) 

HAKB9  T.  NATIONAL  STATE  BANE  OF 
TBRRB  HAUTE. 
(Supreme  Gourt  <a  lUi^ioi*.    Nov.  28,  1800.) 
AonoM  OK  NoTB^FLBAntaa. 

1.  Id  an  action  by  an  Indorsee  upon  a  note 
Qegotiable  and  transferable  by  indorbemeat  un- 
der tbe  laws  of  Ulinois,  it  Is  unnecessary  to  al- 
lege that  tbe  note  is  negotiable  under  the  laws 
of  Indiana,  where  It  was  executed. 

2.  The  fact  that  a  note  negotiable  under  the 
laws  of  Illinois  is  not  rc  under  the  laws  of  In- 
diana, where  it  was  executed  and  transferred 
by  Indorsement  Is  a  matter  of  defense  to  be 
pleaded  and  proved. 

Appeal  from  appellate  court  Second  district 
Action  by  the  National  State  Bank  of  Terre 
Haute,  Ind.,  against  Emerson  Hakes.  Judg* 
ment  for  plaintiff,  which  was  affirmed  on  ap- 
peal. 61  111.  App.  601.  Defendant  appeals. 
Affirmed. 

Mayo  A  Widmer,  for  aKwlhmt.   B.  Galla- 

ban,  for  appellee. 

BAKER,  J.  This  was  an  action  of  assump- 
sit, brought  by  appellee,  against  appellant 
in  the  circuit  court  of  La  Salle  county.  The 
declaration  contained  tbe  common  counts  and 
a  special  count  on  a  promissory  note.  There 
was  an  affidavit  of  claim  filed.  Appellant 
pleaded  to  the  common  counts,  with  an  affida- 
vit of  merits,  and  demurred  to  the  special 
count  The  demurrer  waa  overruled.  There- 
upon appellee  dismissed  as  to  the  common 
counts;  and,  appellant  abiding  by  his  demur> 
rer,  Judgment  was  rendered  against  him  for 
f 1,074.27  and  costs.  The  special  count  aver- 
red that  tbe  defendant,  on  the  19th  day  of 
June,  1894,  at  Terre  Haute,  Ind.,  to  wit  at 
etc.,  made  and  delivered  to  one  Jacob  A.  Par- 
ker  his  promissory  note,  which  was  payable 
at  the  National  State  Bank  of  Terre  Haute, 
Ind.,  to  the  order  of  said  Jacob  A.  Parker, 
three  months  after  the  date  thereof;  and  that 
the  payee,  at  the  same  time  and  place,  assign- 
ed said  note  by  Indorsement  thereon,,  under 
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Mb  hand,  to  plaintiff.  It  was  also  alleged 
tbat  the  note  contained  the  f<dlowlnK  prori- 
alon:  "The  drawers  and  ladorsers  eevenillr 
waive  presentment  for  payment  and  notice  ot 
protest  and  nonpayment  of  this  note,  and  all 
defenses  on  the  ground  of  any  renewal  or  ex- 
tension of  the  time  of  Its  payment  that  may 
he  given  by  the  holder  or  holders  to  them  or 
either  of  them."  Appellant's  contention  Is 
tbat  the  instrument  declared  on.  owing  to  the 
provision  above  quoted.  Is  not,  under  the  law 
merchant,  a  negotiable  promlssoty  note;  and 
tbat,  there  being  no  allegation  that  the  paper 
la  negotiable  under  the  law  of  Indiana,  the 
declaration  falls  to  show  a  right  of  action  In 
the  plaintiff.  In  our  opinion,  however,  the 
declaration  Is  sufficient  That,  under  the 
laws  of  this  state,  the  note  Is  negotiable  and 
transferable  by  Indorsement,  there  Is  no  d)s- 
pnte.  Appellant  expressly  agreed  to  pay  "to 
the  order  of"  Parker,  and  It  will  be  presumed 
that  the  note  Is  likewise  negotiable  under  the 
laws  of  Indiana,  and  that  the  note  was  ex< 
ecuted  and  the  assignment  tbertK>f  made  In 
conformity  with  the  laws  of  that  state.  It 
was  not  Incumbent  upon  the  plaintiff  to  av^ 
tbat  the  note  Is  negotiable  and  transferable 
by  Indorsement  under  the  laws  of  Indiana,  In 
order  to  show  a  right  of  action  In  himself.  If 
the  plaintiff  could  not  maintain  an  action  In 
bis  own  name  under  the  laws  of  that  state, 
this  was  matter  of  defense,  which  should  hare 
been  pleaded  and  proven  like  any  other  fact 
Roosa  V,  Orlfit  17  lU.  450;  Smith  v.  Whltaker, 
23  in.  309;  Chnmasero  v.  Gilbert,  24  IlL  204, 
651;  Miller  v.  Wilson,  140  lU.  523,  34  N.  B. 
nil.  Appellant's  demurrer  was  properly 
overruled.  There  Is  no  error  In  the  record, 
and  the  Judgment  of  the  appellate  court  will 
be  affirmed.  Affirmed. 

CARTWBIOHT»      took  no  part 


<iH  111.  in) 

PRCTJTT  V.  TXLDEN. 
(Snpreme  Goort  of  Illinola.    Nor.  9,  1808.) 
XkUD— DssoitiPTiON— Plat— FossasfrtOH— Nonoi 

— AnVBRSa  FoaSESSIOK— iTfTBBKUFTIOH. 

1.  A  ^lat  found  among  the  papers  of  a  grantee 
after  bia  death,  beanofr  on  its  face  the  name  of 
the  grantor  in  bis  own  hRndwritiDg.  is  admissible 
to  snow  tbat  the  deed  of  a  certain  number  of 
feet  of  land,  de8crit>ed  as  commeacing  at  a  cer- 
tain comer  of  two  streets  at  their  iDterseetion, 
was  made  with  reference  to  the  width  of  the 
atreetl,  as  shown  on  the  plat,  which  width  was 
that  then  contemplated,  and  afterwards  made, 
bnt  greater  than  then  existing;  snch  plat  baring 
been  seen  at  the  time  the  deed  was  made,  the 
grantee  haTing  immediately  afterwards,  during 
the  life  of  the  grantor,  fenced  the  premises  in 
accordance  with  the  plat,  and  the  controrersy' as 
to  the  location  of  the  land  baring  arisen  long  aft- 
er the  making  of  the  deed,  when  the  parties 
thereto  were  dead. 

2.  A  grantee  is  out  on  inqniry  as  to  the  title 
of  one  m  actual  possession  of  land  at  the  time 
the  deed  is  taken. 

8.  The  running  of  the  statute  In  favor  of  one 
In  actual  possenlon  under  a  deed,  baving  the 
hnd  mclosed,  is  not  Interrupted  hy  entry  of  one 
rieiming  imaer  a  later  deed,  who  enten  and 


makes  a  cross  fence,  which  Is  immediately  after 
remored  by  the  one  in  possession. 

Appeal  from  circuit  court,  Cook  countr;  R. 
W.  Clifford,  Judge. 

E^jectment  by  Charles  B.  Prouty,  assignee, 
against  Harriet  C.  Tllden.  Judf^ent  for  de- 
fendant  Plaintiff  appeals.  Affirmed. 

This  iB  an  action  of  ejectment  by  appellant 
against  appellee  to  recover  a  tract  of  land  de- 
scribed in  the  declaration  as  a  certain  parc^ 
of  land,  with  the  appurtenances,  lying  in  the 
county  of  Oook  and  state  of  Illinois,  to  wit: 
"That  part  of  lots  six  (6)  and  seven  (7)  ta 
Brown's  snbdlvlslon  of  the  north  half  of  the 
Bouthweet  quarter  of  the  southwest  quartw 
of  section  thirty-four  (34,  township  thlr^- 
nine  (30)  north,  range  fourteen  <14),  east  ot 
the  third  principal  meridian,  described  as  fot 
lows:  Commencing  at  a  piMnt  on  the  east  line 
of  Wabasb  av^ne,  thirty-three  (33)  feet  to  the 
south  line  ot  said  lot  seven  (7);  running  thence 
east,  along  tbe  south  line  of  lots  seveu  and 
six  (6),  aforesaid,  to  a  point  eight  and  a  bait 
(S%)  feet  west  ot  the  east  line  ot  lot  six  (6), 
aforesaid;  thence  nortb,  parallel  with  the  east 
line  of  said  lot  six  (6),  sixty-four  (64)  feet; 
thence  west,  parallti  with  the  south  line  ot 
lots  six  (S)  and  sevoi  (7),  one  ai^  one-halt 
(IH)  feet;  thence  wmth,  parallel  with  the  east 
line  of  said  lot  six  (6),  thirty-one  (31)  teet; 
thence  west,  on  a  line  parallel  with  the  said 
south  Une  of  said  lots  six  (Pi  and  seven  (7),  to 
the  place  of  b^ctanlng."  Both  parties  to  this 
litigation  claim  title  through  a  common  source, 
one  George  T.  Abbey.  Abbey  conv^ed  to 
William  M.  Tllden  (from  whom  ^pellee  de- 
rived ber  title),  by  deed  dated  April  IS,  1868^ 
that  part  ot  lots  6,  7,  and  8  In  said  Brown's 
subdivision  bounded  as  follows:  "Commen- 
cing at  the  sontbeast  comer  of  Wahpanseh  av- 
enue and  Wabash  avenue,  at  their  intersec- 
tion; thence,  running  soutb,  on  the  east  line 
of  Wabash  avenue,  264  feet;  thence  east  154 
teet;  tboue  nortb  264  feet,  to  Wahpanseh  ave- 
nue; thence  west,  on  the  soutb  Une  ot  Wah- 
panseh avenue,  to  tbe  place  of  beginning." 
By  deed  dated  Aoffost  30,  1870.  George  T. 
Abbey  and  wife  conveyed  to  Emma  E.  EiUon, 
I^ntUTs  grantor,  that  part  ot  lots  0,  7,  and  8 
lying  east  of  Wabash  avenue,  in  Brown's  sub- 
division of  the  N.  %  of  the  S.  W.  14  of  tbe  S. 
W.  H  ot  section  34,  township  30  X.,  range  14 
E.,  ot  the  third  P.  M.  At  the  date  of  each  ot 
these  conveyances,  lots  6  and  7.  respectively, 
measured  from  north  to  south— namely,  from 
the  south  line  of  Wahpanseh  avenue  to  the 
north  line  of  Fount^n  street— 207  feet;  and 
Wahpanseh  avenue,  at  its  intersection  with 
Wabash  avenue,  was  only  33  feet  wide,  as 
shown  by  tbe  plat  ot  said  lots  6,  7,  and  8  In 
evidence,  and  also  by  the  testimony  of  tbe 
witnesses  Charles  C.  Fowler  and  F.  C.  Rossl- 
ter.  By  tbe  same  plat  it  is  also  shown  that 
lots  6  and  7  were,  respectively,  132  feet  wide 
from  east  to  west;  and  that  the  opening  and 
extension  of  Watiasb  avenue  through  the  en- 
tire length  of  lot  7,  and  over  and  npMi  the 
west  100  teet  thereof,  was  contemplate  An& 
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by  a  partition  deed,  dated  January  2,  18G9, 
between  Charles  A.  Eaton  and  wife,  from 
whom  said  George  T.  Abbey  acquired  his  ti- 
tle, and  Rebecca  C.  Stampofakl  and  husband, 
Wabash  avenue  Is  designated  as  a  street  100 
feet  wide.  By  that  deed,  the  parties,  as  ten- 
ants In  common  of  said  lots  8,  7,  and  8.  par- 
titioned the  same  between  them  thus:  All 
that  part  of  said  lots  "which  lies  east  of  the 
street,  100  feet  wide,  and  desls^ated  as  a  con- 
tlnoatlon  of  the  street  known  as  *Waba8h 
Avenue/  Qirough  said"  above-named  lots, 
"was  conveyed  and  set  over  to  said  Charles 
A.  Eaton;  and  all  that  part  of  the  same  lots 
lying  west  of  said  street  was  conveyed  and 
set  over  to  said  Rebecca  C.  Stampofskl."  At 
the  time  of  these  conveyances,  Wahpanseh 
avenue  (now  Thirty-Seventh  street)  was  only 
33  feet  wide  at  Its  Intersection  with  Wabash 
avenue.  Wabash  avenue  was  not  then  open- 
ed to  the  width  of  100  feet,  but  was  opposite 
this  lot  or  tract  ot  land  but  about  63  feet  wide. 
On  the  same  day  the  deed  conveying  the  prem- 
ises to  Tllden  was  made,  a  trust  deed  was  ex- 
ecuted by  the  latter,  to  secure  a  part  payment 
of  the  purchase  money.  The  evidence  dis- 
closes the  fact  that  this  deed  of  tmst  was 
drawn  by  one  of  the  witnesses,  wbo  Identifies 
a  plat  found  among  the  papers  of  Mr.  Tllden 
as  a  plat  he  saw  about  that  time,  and  the  plat 
Is  of  this  tract  It  has  on  its  &ce  the  signa- 
ture of  George  E.  Abbey,  in  his  own  band- 
writing.  Other  witnesses  testified  to  Its  be- 
ing his  signature  on  the  idal.  This  fact  is 
clearly  shown  b7  this  evidence.  By  this  plat, 
Wabash  avenue  Is  shown  to  be  100  feet  wide 
along  this  land,  and  Wahpanseh  avenue  (now 
Thirty-Seventh  street)  Is  shown  to  be  66  feet 
wide.  An  alley  8  feet  wide  la  shown  mnnlng 
parallel  with  Wabash  avenue,  and  1!H  feet 
from  the  latter.  Shortly  after  the  execution 
of  the  deed  to  Tllden,  he  fenced  the  land, 
placing  his  fence  along  Wabash  avenue  as  If 
It  had  been  extended  100  feet  wide,  and  along 
Thirty-Seventh  street  as  If  it  was  60  feet 
wide,  and  along  the  side  of  the  alley  154  feet 
from  Wabash  avenue,  and  parallel  therewith. 
The  exact  date  on  which  this  fence  was  built 
is  not  shown,  though  the  weight  of  evidence 
shows  It  was  prior  to  the  summer  at  1870,  as 
It  was  used  for  pasture  by  Mr.  Tllden  one 
year  or  longer,  and  was  rented  as  a  garden 
one  year  before  the  great  fire  of  1871.  This 
suit  was  Instituted  April,  1891.  The  evidence 
shows  that  fence  was  malntelned  until  1801 
in  a  more  or  less  degree  of  usefulness.  About 
1876  it  is  claimed  1^  appellant's  assignor  that 
she  fenced  the  south  33  feet  of  the  niden 
tract.  From  the  weight  of  the  evidence,  the 
entire  tract  was  Inclosed  by  the  Tllden  fence; 
and  about  1876  appellant's  grantor  trespassed 
on  his  possession,  and  built  a  cross  fence,  cut- 
ting off  that  33  feet.  Within  a  few  days  aft- 
er its  eonsti'uction,  that  cross  fence  was  re- 
moved by  Tllden,  when  he  discovered  It.  To 
plaintlfTs  declaration,  the  defendant  pleaded 
the  general  issue  and  the  statute  of  limita- 
tions of  20  years.  On  trial  before  the  Judge, 
without  a  Jury,  a  verdict  was  found  for  the 


defendant,  and  the  plalntiCC  prosecutes  tills 
appeal.  Plaintiff  submitted  several  proposi- 
tions to  be  held  as  law,  some  ot  which  were 
refused,  others  held,  and  others  modified. 
The  errors  assigned  Include  the  refusal  and 
modification  of  propositions,  the  admlsrion  of 
the  plat  In  evidence,  and  the  finding  hy  the 
court  on  the  evidence. 

M.  P.  Brady,  for  appellant   Ball,  Wood 
&  Oakley,  tea  fqtpdlee. 

PHILLIPS,  J.  (after  statfaig  the  facts). 
The  trial  court  admitted  in  evidence  the  ptat 
of  the  tract  of  land  which  was  found  among 
the  papers  of  William  M.  TUden  after  hia 
decease,  in  18S6,  which  bore  on  Its  face  the 
name  of  his  grantor,  George  T.  Abbey,  In 
the  handwriting  of  the  latter,  and  which  was 
seen  about  the  time  of  the  execution  of  the 
deed  and  trust  'deed  by  the  attorney  writing 
the  hist-named  Instrument,  the  cudginal  be- 
ing produced.  More  than  22  years  had 
elapsed  after  the  execution  of  the  deed  by 
Abbey  to  Tllden  before  any  hostQe  title  was 
asserted  against  the  title  thus  conv^ed.— 
When  that  conveyance  was  made,  aod  this 
grantor  In  the  deed  was  still  alive,  TUden 
fenced  the  premises,  and  had  his  deed  ot  rec- 
ord; and  the  manner  In  which  the  fence  was 
placed  was  in  strict  accordance  ^th  the 
plat,  and  recognized  Thirty-Seventh  street  or 
Wahpanseh  avenue  aa  06  feet  wide,  with 
Wabash  avenue  extended  as  of  the  full  width 
of  100  feet,  with  an  alley  along  the  entire 
tract  parallel  with  Wabash  avenue.  If  the 
starting  point  of  the  description  In  the  deed 
from  Abbey  to  Tllden  is  placed  with  reference 
to  the  plat  found  among  Tilden's  papers, 
which  shows  Thirty-Seventh  street  66  feet 
wide,  then  the  description  would  extend  the 
tract  conveyed  83  feet  further  south  than 
would  be  the  case  If  Thirty-Seventh  street 
were  assumed  to  be  but  33  feet  wide,  and 
In  that  case  the  description  would  Include  fbe 
premises  in  controversy.  Where  a  long  time 
has  elapsed  after  a  transaction,  and  persons 
who  could  probably  have  glvra  important  tes- 
timony are  dead,  we  cannot  expect  the  same  ex- 
actness and  minute  details  In  the  evidence  of 
witnesses  as  v/bea  transactiwis  are  mwe  re- 
cent; and  In  such  rases  courts  will  take  in- 
to consideration  such  facts  and  circumstan- 
ces as  will  tend  to  throw  light  on  the  sub- 
ject-matter. We  hold  It  was  not  error  to  ad- 
mit the  plat  In  evidence.  By  the  plat  which 
It  Is  apparent  came  from  Abbey,  and  the 
other  circumstances,  It  Is  clear  he  sold  with 
reference  to  that  plat,  and  the  purchaser  and 
his  grantees  would  have  a  right  to  have  the 
streets  and  alleys  so  shown  remain  open  for- 
ever, free  from  all  daini  or  Interference  of 
the  vendor  or  those  claiming  under  him. 
The  exhibition  of  a  plat  which  shows  a  tract 
of  land  is  bounded  by  certain  streets  and  al- 
leys Is,  la  fact,  a  declaration  It  Is  so  bound- 
ed. It  Is  an  act  coupled  with  a  fact  shown 
on  Its  face.  It  amounts  to  a  declaration 
that  the  property  Is  bounded  aa  shown  br. 
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that  plat  The  distance  mailed,  showing 
they  would  carry  the  boundary  to  the  street, 
iB  equlTalent  to  a  declaration  that  the  street 
ts  the  boundary.  TUden  being  m  actual  pos- 
session when  the  assignor  of  appellee  ac- 
quired her  tltlCf  she  was  put  on  inquiry  as  to 
his  title.  It  was  notice  to  put  her  on  inquiry. 
Had  such  Inquiry  been  made,  she  could  hare 
learned  the  fact. 

The  appellant  asked  the  court  to  hold  two 
{woposlttons  substantially  the  same,  which 
were  to  the  effect  that  the  be^nnlng  point 
In  running  the  boundary  was  to  be  deter- 
mined by  the  deed  Itself,  and  the  southeast 
comer  of  said  streets  as  th^  existed  at  the 
time  of  the  deed  was  the  beginning  point. 
The  court  modified  by  adding  "unless  the  In* 
strument  dedicating,  or  attempting  to  dedi- 
cate, is  read  In  conjunction  with  the  deed  to 
Tllden."  There  was  no  error  in  so  modify- 
ing those  propositions.  The  plat  was  evidence 
to  be  considered  In  connection  with  the  deed. 
The  assignor  of  appellant,  being  thus  put  on 
inquiry  as  to  the  title  of  TUden,  reason  of 
his  possession,  can  stand  In  no  better  relation 
to  the  land  and  title  than  would  her  grantor. 
The  deed  to  ^den  effected  a  conveyance 
of  the  land  In  controversy.  He  being  In 
possession  under  a  deed  which  conveyed  him 
the  title,  he  fenced  tiie  tract,  and  maintained 
that  fence,  and  remained  In  actual  posses- 
don  for  more  than  20  years  b^6re  this  suit 
was  brought.  That  possession  was  actual, 
open,  and  notorious,  with  a  good  and  snffl* 
dent  title.  The  assignor  of  appellant,  In 
1876,  entered  the  premises,  and  made  a  cross 
fence,  cutting  off  the  south  S3  feet  Find- 
ing the  property  Inclosed,  app^lanfs  as- 
signer  had  no  right  to  interfere  with  the 
pcfflsesslon.  His  entry  was  that  of  a  tres- 
passer and  wrongdoer.  Lee  v.  Town  of 
Mound  Station,  118  IlL  310,  8  N.  B.  m 
When  she  found  another  In  actual  posses, 
sion,  her  remedy  was  by  ejectment,  to  settle 
the  question  of  title.  The  possession  of  TU- 
den had  never  been  released  or  abandoned, 
and  no  right  existed  In  the  assignor  of  ap- 
pellant to  Invade  that  possession.  Oage  v. 
Hampton,  127  lU.  87,  20  N.  B.  12.  A  wrong- 
ful act,  a  mere  trespass,  could  not  be  an  act 
which  dispossessed  Tilden,  and  prevented  tbe 
running  of  the  statute.  Under  either  de- 
fense, the  finding  and  Judgment  of  the  cir- 
cuit court  of  Cook  county  was  correct,  and 
it  is  affirmed.  Affirmed. 

(E&  Ohio  BL  Btt) 

LAKB  SHORE  &  M.  S.  RT.  GO.  v.  ORN- 
DORPP. 

(Supreme  Court  of  Ohio.    Jan.  26,  1897.) 

CaKRIKRS— EjrBOTHBNT  FOR  KSFCSAL  TO  PaT  FaBB 

— KiOHTS  or  Passe  nobh—Stop  Ovbb  Ticket. 

1.  Wh«i  a  person  having  In  charge  a  child 
of  snSicient  age  to  require  payment  of  fare 
takes  passage  on  a  railroad,  such  peraoa  be- 
comes ILible  for  tbe  payment  of  the  child's 
fare,  and,  upon  refusiu  to  pay,  both  may  be 
ejecte<l  from  the  train  at  the  next  station. 

2.  When  snch  person  has  paid  fare,  or  pur* 
ehased  a  ticket  wlUch  is  taken  up  by  the  con- 


ductor, such  conductor  mnst,  before  ejecting 
snch  person  and  child,  return  or  offer  to  return 
to  snch  person  the  unused  value  of  snch  ticket 
or  fare  over  sud  above  the  fares  of  both  for  the 
distance  already  traveled. 

3.  If  the  ticket  is  such  that  a  stop-over  may 
be  had  thereon,  the  conductor  may  tender  a 
stop-over  check  instead  of  money,  but  to  retain 
the  ticket  and  expel  tlie  parties  from  the  train 
renders  the  company  liable  in  damages. 

(Syllabus  by  the  Court.) 

ErrOT  to  drcoit  court  Pulton  county. 

Action  by  Sarah  B.  Omdorff  against  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirm^ 

Tn  the  month  of  September,  1881,  Sarah  B. 
Omdorff,  defendant  in  error,  purchased  a 
ticket  for  herself  from  KendaUvilte,  in  the 
state  of  Indiana,  to  Wauseon,  In  the  state  of 
Obto,  and  got  aboard  one  of  the  regular  pas- 
senger trains  of  the  plaintiff  in  error,  and 
took  with  her  into  the  car  her  Uttle  bc^,  aged 
nine  years.  Tlie  conductor  came  around,  and 
took  up  her  tict^t  And  punched  it  uid  de- 
manded half  fare  foi  the  boy,  which  she  re- 
fused to  pay.  He  informed  her  that  she 
must  pay  half  fare  for  the  boy,  or  both  get 
at  tbe  next  station,  Gorunna,  six  miles 
east.  Upon  arriving  at  Gorunna,  she  still 
refused  to  pay,  and  also  refused  to  get  off, 
and  he  thareupon  removed  her  and  tbe  boy 
as  gently  as  possible,  using  no  nnnecessaiy 
force;  she  at  the  same  time  demanding  the 
return  of  her  ticket  and  he  refusing  to  re- 
turn the  same,  as  It  was  already  canceled. 
After  she  and  the  boy  had  been  put  out  onto 
the  platform  of  the  station,  she  offered  to  pay 
the  boy's  fare,  and  they  again  got  upon  the 
train,  and  she  paid  his  fare,  and  they  rode 
In  safety  to  Wauseon,  where  they  left  the 
train  and  went  to  their  home.  Tbe  ticket  was 
what  la  known  as  a  **Btop^er  ticket**  en- 
titling her  to  a  stoiKjver  check  at  any  station. 
She  afterwards  commenced  an  action  against 
tbe  railroad  company  for  damages  for  unlaw- 
fully ejecting  her  from  the  train,  resulting  In 
personal  Injury,  and  shoeing  and  wounding 
her  feelings.  Upon  trial  in  the  common 
pleas  court  she  recovered  a  Judgment  for 
1700,  which  was  reduced  to  (400  by  the  cir- 
cuit court,  and  then  affirmed. 

Upon  tbe  trial  the  counsel  for  the  raUroad 
company  requested  tbe  court  to  charge  Hie 
jury  as  foUows:  "(1)  The  plaintiff,  Sarah  B. 
Omdorff,  lieing  a  passenger  upon  defendant's 
train,  was  responsible  for  the  fare  of  a 
chUd  under  her  charge  and  control,  and  UPOQ 
plaintiff's  refusal  to  pa^  the  ndlroad  fare  ot 
such  child,  the  defendant  by  its  ofiicers  and 
agents,  had  the  right  to  remove  both  plaintiff 
and  the  child  from  the  train,  althou^  plain- 
tiff had  paid  hex  own  fare,  and  the  con- 
ductor had  refused  to  return  same  to  ber.  (2) 
In  this  case,  tbe  minor  child  was  accompany- 
ing his  mother  from  KendallvlUe  to  Wauseon, 
and  boarded  the  train  with  his  mother  at 
Kendallvllle,  was  in  plaintiff's  charge  and 
under  her  contnd,  and  she  was,  in  iaw,  re- 
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spotwlble  for  hie  presence  in  the  car,  and  It 
was  plaintiff's  duty.  In  law,  to  see  that  his 
Care  was  paid.  The  defendant  was  under  no 
obligation  to  carry  the  boy  without  being 
l)ald  therefor,  and  had  a  right  to  demand  the 
fai«  of  the  plalntlir,  and,  upon  refusal  so  to 
do,  the  defendant  :iad  a  right  to  remove  both 
from  the  train.  (8)  If,  in  effecting  such  re- 
moval, the  conductor  used  no  more  force 
than  was  necessary  to  overcome  the  resist- 
ance made  by  the  plaintiff,  and  therein  did 
no  bodily  Injury,  then  the  plaintiff  Is  not  en- 
titled to  recover,  and  your  verdict  should  be 
for  the  defendant  (4)  It  was  the  duty  of 
the  plaintiff,  after  refusing  to  pay  the  fare  of 
her  minor  sou,  to  leavo  the  train  at  Cor- 
unna,  after  notice  so  to  do  by  the  conductOT, 
and,  upon  refusing  so  to  do,  the  conductor 
was  Justified  In  removing  her  therefrom, 
using  no  more  force  than  was  necessary  to  ac- 
complish the  same."  The  court  refused  to 
charge  as  requested,  and  proper  exceptions 
were  taken  to  such  refusal. 

The  court  charged  the  Jury  as  to  the  right 
of  the  conductor  to  eject  her  and  her  boy 
from  the  train  as  follows:  "When  the  con- 
ductor demanded  of  the  plaintiff  that  she  pay 
the  fare  of  or  furnish  a  ticket  for  the  child 
In  her  charge,  her  own  child,  it  was  her 
duty  so  to  do,  and,  upon  her  refusal,  and  per- 
sisting in  such  refusal,  the  conductor  had  a 
rlgbt  at  the  first  station  to  stop  and  remove 
both  her  and  the  child  from  the  train.  If  she 
refused  to  get  off  without  such  removal,  pro- 
viding, however,  that  he  first  restored  or  of- 
fered to  restore  to  her  the  unearned  value  of 
the  ticket  he  had  taken  from  her  for  the  ride 
from  Kendallville  to  Wanseon.  Therefore, 
before  exercising  the  right  to  eject  her  from 
the  car,  and  before  ejecting  her  from  the 
train,  It  was  his  duty  to  either  tender  her  the 
ticket  he  had  taken,  and  demand  the  regular 
fare  of  Iterself  and  child  for  the  distance 
they  had  already  ridden,  or.  If  he  retained 
the  ticket,  to  tender  her  the  difference  be- 
tween the  price  paid  for  the  ticket  at  ken- 
dallville and  the  regular  fare  of  herself  and 
child  from  Kendallville  to  Corunna,  or  ten- 
der her  a  stop-over  check  for  heraelf  from 
Coruuna  to  Wauseou  and  demand  the  fare 
of  the  child  from  Kendailville  to  Corunna. 
If  he  did  qone  of  these  things,  but  retained 
her  ticket,  and,  while  so  retaining  her  ticket, 
he  ejected  the  plaintiff  and  her  child  from  the 
cars  at  Corunna,  and  while  in  the  line  of  his 
duty  as  defendant's  employ^,  and  as  such 
agent  and  conductor,  then  she  will  be  en- 
tilled  to  a  verdict  at- your  hands." 

Proper  exceptious  were  taken  to  this  charge 
by  counsel  for  the  railroad  company,  and  a 
motion  filed  for  a  new  trial,  which  was  over- 
ruled. The  Judgment  having  been  affirmed 
by  the  circuit  court,  a  petition  In  error  was 
filed  In  this  court,  seeking  to  reverse  the  Judg- 
ments below. 

B.  D.  Potter,  Thomas  Emery,  and  Geo.  C. 
Green,  for  plaintiff  In  error.  W.  W.  ToariU^ 
for  defendant  in  error. 


BUBKET,  J.  (after  stating  the  facts).  If 
the  charge  of  the  court  aa  given  was  right, 
tliere  was  no  error  to  the  prejudice  of  the 
railroad  company  in  the  refusal  to  charge  as 
requested.  In  the  charge  as  given  the  court 
fully  conceded  the  right  of  the  conductor  to 
eject  the  defendant  Id  error  for  nonpayment  of 
fare  for  her  boy,  but  held  It  to  be  his  duty, 
before  ejecting  her,  to  restore  or  offer  to  re- 
store to  her  the  unused  value  of  her  Udut 
over  and  above  the  fare  of  both  fnxm  Kendall- 
Tllle  to  Corunna.  While  the  court  held  the 
conductor  to  tnis  duty,  It  gave  him  the  option 
to  perform  the  du47  either  by  returning  the 
ticket  and  demanding  the  fare  of  both  for  the 
distance  already  traveled,  or  by  tendering  a 
stop-over  check  for  herself  from  Conmna  to 
Wauseou  and  demanding  fare  for  the  child 
from  Kendallville  to  CTorunna,  or  by  tendering 
her  the  difference  In  money  between  the  price 
of  the  ticket  and  the  fare  of  both  from  Keo- 
dallviUe  to  Corunna.  This  charge  concedes 
to  the  company  all  its  rights,  If  not  more. 

Upon  her  refusing  to  pay  fare  for  the  boy, 
the  company  had  a  right  to  put  both  off  the 
train  at  the  next  station,  and  collect  fare  for 
the  boy  at  that  station,  but  It  had  no  right  to 
confiscate  her  ticket  'to  Wauseou,  and  appro- 
priate the  same  to  its  own  use,  without  com- 
pensation to  her.  Before  putting  her  off  the 
cars,  the  conductor  should  have  returned  to 
her  the  unused  value  of  her  ticket,  either  by 
paying  such  value  to  her  in  money,  or  by  giv- 
ing her  a  stop-over  check  and  collecting  fare 
for  the  boy  for  the  distance  already  traveled. 
If  the  ticket  was  already  canceled,  so  as  not  to 
avail  her  on  another  train,  its  return  would 
have  been  of  no  value  to  her,  and  ttds  the 
company  Imew,  while  she  may  not  have  known 
it.  In  such  case  It  was  the  duty  of  the  con- 
ductor to  give  her  a  stop-over  check,  or  com- 
pensate her  In  money  to  the  amount  of  the 
difference  between  the  cost  of  the  ticket  and 
the  fares  of  both  to  Corunna.  As  between  her 
and  the  company,  the  conductor  represented 
the  company,  and  the  rights  and  liabilities  of 
the  parties  were  the  same  as  if  the  company 
had  been  present  and  transacted  the  business 
through  Its  highest  officers;  and  therefore 
neither  the  inconvenience  of  mailing  change, 
nor  the  want  of  authority  on  part  of  the  con- 
ductor to  pay  the  unused  value  of  the  can- 
celed ticket,  can  shield  the  company  from  lia- 
bility. Aa  the  ticket  was  such  aa  to  entitle 
the  holder  to  a  stop-over  at  any  station,  the 
contract  of  carriage  was  not  an  entire  but  a 
severable  contract;  and,  upon  notice  to  the 
conductor  that  she  desired  to  stop  at  an  in- 
termediate station.  It  was  his  duty  to  give  her 
a  stop-over  check;  and,  .when  he  was  about 
to  forcibly  eject  her  from  the  train,  It  was 
still  more  his  duty  to  give  her  such  check.  It 
was  his  duty,  before  commencing  to  eject  her 
from  the  train,  to  either  pay  her  the  unused 
value  of  her  ticket  over  and  above  the  fares 
of  both  for  the  distance  already  traveled,  or 
gUve  her  a  stop-over  check  and  demand  the 
fare  of  the  boy,  and,  U  this  bad  bean  done^ 
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she  wonld  moBt  likely  have  paid  the  boy's 
fare,  and  avoided  the  disagreeable  scene  whicli 
followed.  At  all  events,  it  was  her  right  to 
have  the  unused  value  of  her  ticket  restored 
to  her  before  being  ejected  from  the  ti*ain. 
True,  she  was  In  the  wrong  In  refusing  to  pay 
fare  for  the  boy,  but  the  company  was  also  In 
the  wrong  in  retaining,  the  unused  value  of 
her  ticket,  and  in  ejecting  her  before  return- 
ing or  offering  to  return  to  her  such  value, 
either  In  money  or  stop-over  check.  Her 
wrong  did  not  warrant  the  company  in  ex- 
pelling her  from  the  train  without  returning 
to  her  the  remaining  value  of  her  ticket. 
The  expulsion  was,  therefore,  unlawful,  and 
the  company  became  liable  to  respond  In 
damages. 

There  Is  always  liable  to  be  more  or  less 
friction  between  the  traveling  public  and 
transportation  companies,  and,  while  rail- 
roads should  be  fully  protected  In  the  en- 
foivement  of  their  reasonable  rules,  passen- 
gers must  be  protected  In  their  rights  of 
property,  and  against  unreasonable  annoy- 
ances. The  case  of  Railroad  Co.  v.  Hoefllch, 
€2  Md.  300,  and  Wood,  By.  Law,  §  353,  cited 
by  plaintiff  in  error,  only  go  to  the  extent 
that,  upon  refusal  to  pay  fare  for  a  child, 
both  the  child  and  person  having  It  In  charge 
may  be  ejected  from  the  train.  Nothing  Is 
there  said  as  to  the  right  to  have  the  unused 
fare  returned.  The  charge  of  the  court  in 
the  case  at  bar  fully  conceded  all  that  is 
covered  by  these  two  authorities.  The  fol- 
lowing cases  are  In  point,  and  throw  some 
light  upon  the  question  under  consideration 
In  this  case:  Wardwell  v.  Railway  Co.,  46 
Minn.  514,  40  N.  W.  206;  Bland  v.  Railway 
Co.,  55  CaJ.  570;  Vanklrk  v.  Railway  Co.,  76 

Pa.  St.  ea 

We  find  no  error  In  the  record.  Judgnlent 
affirmed. 

(ISl  N.  T.  ITS) 

DAVIS  V.  OORNUB  et  Ml 
(Conrt  of  Appeals  of  New  York.    Dec.  IS,  1896.) 

XSJUKOTION — ReSTKAININ'O  ACTION  VKDER  FUO- 
BAT>  I>E0KBB— JURISniCTION—FORBIOM 
JUDO«K.VT— PlEADINO, 

1.  The  supreme  court  of  Xew  York  may  enjoin 
distribatioD  of  an  estate  under  a  decree  of  pro- 
bate in  another  state  procured  by  fraud,  where 
some  of  the  defendants  appear,  and  it  is  not 
sfaoWD  that  the  others  have  not  been  or  may 
not  be  summoned,  though  the  bulk  of  the  prop- 
erty involved  is  in  the  other  state;  and  a  refusal 
to  exercise  suoh  jurisdiction  is  erroneous.  37 
N.  Y.  Supp.  788,  reversed.  Bartlett,  Gray,  and 
Haight,  JJ.,  dissenting  on  the  ground  that  it  is 
discretionary  to  take  jurisdiction  of  an  action  to 
enjoin  procepdinps  unSer  a  foreifrn  judgment. 

2.  A  compitiint  aileRinfr  that  plaintiff  Iiad  made 
an  agreement  with  some  of  the  defendants,  who 
were  tiis  brothers  and  sisters,  to  defend  actions 
involving  an  estate  in  which  all  were  interest^, 
for  one-half  of  the  interests  which  might  fail  to 
the  other  contracting  parties;  that  one  of  defend- 
ants' brothers  was  a  devisee  under  the  will  of 
their  father;  that  such  brother  and  some  of  the 
other  defendants  fraudulently  conspired  to  pro- 
cure a  decree  admitting  the  will  to  probate  and 
distributing  the  estate,  to  tlie  prejudice  of  plain* 
tUTs  rights;  that  plaintiff  was  not  a  party  to  the 
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proceedings  In  which  snch  decree  was  rendered; 
and  that,  if  distribution  nnder  such  decree  Is  not 
enjoined,  plaintiff  will  lose  his  interest  in  the  es- 
tate,—states  a  cause  of  action  against  all  the  de- 
fendants, including  those  who  were  not  parties 
to  the  agreement. 

Appeal  from  supreme  court,  appellate  tfivl- 
Blon,  First  department. 

Action  by  Erwln  Davis  against  Bllen  8. 
Cornne  and  others  for  an  Injunction.  From 
a  Judgment  of  the  appellate  division  (37  N. 
Y.  Supp.  78^  reversing  an  interlocutory  Judg- 
ment overruling  a  demurrer  to  an  amended 
complaint,  plaintiff  appeals.  Reversed. 

Logan,  Demond  &  Harby,  for  appellant 
Stem  &  Rushmore,  for  respondenta. 

MARTIN,  J.  In  March.  1890,  Andrew  J. 
Davis  died  in  tbe  state  of  Montana,  iiossess- 
ed  of  a  large  amount  of  real  and  personal 
property  In  that  state,  In  the  state  of  New 
York,  and  elsewhere  within  the  United 
States.  He  left,  him  surviving,  the  plaintiff, 
who  waa  a  brother,  and  the  defendants,  who, 
with  the  exception  of  Anson  Malby,  were  his 
brothers  and  sisters,  or  the  surviving  chil- 
dren of  deceased  brothers  and  sisters.  The 
plaintiff  and  defendants  Ellen  S.  Oomue, 
Joshua  G.  Cornue,  and  Harriet  R.  Sheffield 
are  residents  of  this  state.  Other  of  the  de- 
fendants reside  elsewhere.  At  the  time  of 
his  death,  Andrew  J.  Davis  was  supposed  to 
have  been  unmarried,  and  to  have  died  In- 
testate; but,  soon  after,  one  Thomas  J.  Do- 
vis  appeared,  and  claimed  to  be  his  son  and 
sole  heir.  In  view  of  ttis  and  other  appre- 
hended claims  of  a  tike  nature,  two  of  the 
brothers  and  three  of  tbe  sisters  of  the  de- 
cedent entered  Into  an  agreement  with  the 
plaintiff  whereby  the  latter  agreed  to  mstl- 
tute,  prosecute,  and  defend  the  necessary  ac- 
tions to  establish  the  rights  of  the  parties 
against  Thomas  J.  Davis  and  all  others  mak- 
ing like  claims,  and  to  pay  ail  the  necessary 
expenses  of  such  litigation,  not  exceeding 
$200,000.  In  consideration  of  such  agreement 
by  the  plaintiff.  It  was  by  the  other  parties 
agreed  that  the  plaintiff  should  receive  one- 
half  of  the  amount  that  each  party  to  the 
contract  was  or  should  become  entitled  to  re- 
cover from  the  estate  of  Andrew  J.  Davis. 
The  pltilntlff  was  to  receive  such  share  di- 
rectly from  the  estate,  or  its  legal  representa- 
tive. Shortly  after  this  agreement  was 
made,  an  alleged  will  of  Andrew  J.  Davis 
was  found,  by  which  John  A.  Davis,  a  broth- 
er of  the  testator  and  one  of  the  parties  to 
the  agreement,  was  made  sole  residuary  lega^ 
tee  of  the  testator,  subject  to  three  legacies, 
which  need  not  be  considered.  Upon  the  dis- 
covery of  this  will,  John  A.  Davis  executed 
a  new  agreement  to  the  plaintiff,  which  re- 
cited the  former  contract,  and  provided  that 
It  should  be  applicable  to  the  estate  coming 
to  him  under  the  will  of  Andrew  J.  Davis,  so 
far  as  the  plaintiff  was  concerned.  Subse- 
quently John  A.  Davis  offered  the  will  for 
probate  In  tlie  district  court  of  tbe  Second 
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Judicial  dlAtrlct  In  tbe  county  of  SUrer  Bow, 
In  the  Btate  of  Slontana.  The  probate  of  thia 
will  waa  contested  by  four  of  the  defendants, 
who  were  not  ];)artlea  to  the  plaintiff's  agree- 
ment While  tbe  contest  was  pending,  and 
In  January,  1883,  John  A.  DaTls  died  Intes- 
tate, leaving  a  widow  and  sereral  children. 
His  son  John  B.  Davis  was  appointed  admin- 
istrator of  his  estate,  and  substltiited  as  the 
proponent  of  the  will  of  Andrew  J.  Davis. 
Al  this  stage  of  the  proceedings,  and  while 
the  contest  was  stIU  pending,  the  defendants, 
with  full  knowledge  of  the  two  agreements 
mentioned,  entered  Into  a  fraudulent  and  cor- 
rupt agreement  or  conspiracy  to  divide  tbe 
assets  and  proceeds  of  the  estate  of  Andrew 
J.  Davis  among  themselves,  and  to  deprive 
the  plaintiff  and  tbe  defendants  Calvin  P. 
Davis,  Diana  Davis,  Harriet  Wood,  and  Eliz- 
abeth S.  Bowdoin  of  Uielr  rightful  shares 
and  interests  therein.  In  pursuance  of  such 
agreement  or  conspiracy.  It  was  stipulated 
by  and  between  the  defendants  that  the  de* 
fendants  Henry  A.  Soot,  Sarah  M.  Cumming, 
Harriet  R.  Sheffield,  and  Henry  A.  Davis 
should  withdraw  their  objections  to  the  pro- 
bate of  the  will,  discontinue  their  contest, 
and  allow  the  same  to  be  admitted  to  pro- 
bate; thereby  cutting  off  the  rights  of  the 
plaintiff  and  the  defendants  Calvin  P.  Davis, 
Diana  Davis,  Harriet  Wood,  and  Elizabeth 
S.  Bowdoin,  as  next  of  kin  and  heirs  at  law 
of  Andrew  J.  Davis.  It  was  also  stipulated 
that  the  estate  should  be  divided  among  the 
defendants  Ellen  Cornue,  Joshua  G.  Cornue, 
Harriet  R.  Sheffield,  Henry  A.  Davis,  An- 
drew J.  Davis,  Jr.,  John  E.  Davis,  Edward 
A.  Davis,  George  W.  Davis,  Charles  G.  Da- 
vis, Maurice  A.  Davis,  Thea  Jane  Davis, 
Sarah  M.  Cumming,  Mary  Louise  Dunbar, 
Elizabeth  3.  Ladd,  and  Charles  H.  Ladd,  In 
proportions  that  need  not  be  stated.  In  pur- 
suance of  such  fraudulent  stipulation,  the 
will  was  admitted  to  probate,  and  a  decree 
of  distribution  entered  In  accordance  with  Its 
terms,  dividing  the  estate  among  persons  not 
menUoned  In  the  will,  and  excluding  the 
plaintiff  and  other  of  the  defendants  from 
any  share  or  interest  therein,  either  under 
the  agreement,  or  as  heirs  or  next  of  kin  of 
Andrew  J.  Davis.  Neither  the  plaintiff,  nor 
any  of  the  defendants  excluded  In  the  divi- 
sion of  the  estate  of  Andrew  J.  Davis,  was  a 
party  to  the  proceeding  In  which  such  decree 
was  made.  The  court  making  tbe  decree 
bad  no  Jurisdiction  to  do  more  than  to  reject 
or  admit  the  will  to  probate,  and  administer 
the  estate  according  to  Its  terms.  All  fur- 
ther proceedings  were  null  and  void.  The 
defendants  have  little,  If  any,  property,  out- 
side of  their  Interest  In  that  estate,  and,  ex- 
cept for  such  Interest,  they  have  no  financial 
responsibility.  A  portion  of  them  reside  in 
various  states  other  than  the  state  of  New 
Tork.  If  the  estate  Is  divided  among  them 
according  to  such  decree,  the  interests  and 
shares  of  the  plfUntiff  and  certain  of  the  de- 
fendants will  become  dissipated  and  lost,  and 


it  will  be  Impossible  for  them  to  recover  their 
righto  tbereln,  secure  their  share  thereof,  or 
to  save  themselves  from  being  effectually 
defrauded  and  derived  of  their  shares  there- 
in. A  multiplicity  of  actions  will  be  required 
to  recover  such  iDterest.  and,  even  If  such 
actions  are  brought,  they  will  be  wholly 
Insufficient  and  Inadequate  to  accompllab 
that  purpose,  and  therefore  great  and  Irrepa* 
rable  Injury  to  them  would  be  the  result. 
The  foregoing  Is  a  brief  statement  of  the 
substance  of  the  complaint,  and  of  the  facta 
admitted  by  the  defendante'  demurrer.  Tbe 
relief  sought  by  this  action  is  that  the  de- 
fendants who,  under  the  decree  mentioned, 
were  to  receive  or  distribute  this  property, 
be  enjoined  from  distributing  It,  or  taking  or 
receiving  any  part  thereof,  without  recognis- 
ing or  providing  for  the  righto  of  the  plain- 
tiff and  the  excluded  defendants,  until  those 
rights  shall  be  determined. 

The  qnestlona  of  law  which  are  cerdfled  to 
this  court  tor  determhuitlon  are  <1)  whether 
the  siu>reme  eoTfrt  hod  Jurisdiction  of  this 
action,  and  (2)  whether  the  complaint  states 
facts  suffldent  to  constitute  a  cause  of  ac- 
tion. Tbus,  If  the  court  might  liave  declin- 
ed to  entertain  Jurisdiction,  or  might,  in  its 
discretion,  have  rafused  to  restrain  the  de^ 
feqdanta  served  from  accepting  and  dlspoS' 
ing  of  any  portion  of  the  estate,  still,  as  no 
such  question  has  been  certified  to  this  court, 
It  is  not  before  us  for  determination,  as  this 
court  baa  power  only  to  answer  the  ques- 
tions thus  presented.  Code,  |  190.  In  de- 
termining these  questions,  aU  the  allegations 
stated  In  tiie  complaint,  as  well  as  all  that 
can  be  Implied  from  them  by  reasonable  and 
fair  tatendment,  must  be  regarded  as  admit- 
ted by  the  defendante*  demurrer.  When 
this  rule  Is  given  Ite  proper  effect,  It  becomes 
obvious  that  the  complaint  In  this  action  Is 
not  subject  to  the  objections  urged  against 
its  sufficiency.  That  the  court  had  Jurisdic- 
tion of  the  persons  of  the  demurring  defend- 
ante and  of  the  plaintiff  cannot  be  denied,  ft 
in  no  way  appears  that  the  other  defendants 
have  not  been,  or  may  not  be,  properly  served 
with  process  in  this  action,  and  the  court 
thus  obtain  Jurisdiction  of  all  the  parties. 
Moreover,  a  portion  of  the  property  belong- 
ing to  the  estate  of  Andrew  J.  Davis  is  with- 
in the  Jurisdiction  of  the  courts  of  this  state. 
It  Is  a  familiar  rule  that  a  court  of  equity  may 
render  a  decree  In  regard  to  property,  even 
when  in  another  state  or  country,  and.  In 
effect,  stay  the  execution  of  a  foreign  Judg- 
ment, or  a  Judgment  recovered  In  a  federal 
court,  when  tbe  parties  are  within  the  Juris- 
diction of  the  court.  Pomeroy,  in  his  work 
on  Equity  Jurisprudence  (volume  3,  S  1318), 
says:  "The  jurisdiction  to  grant  such  rem- 
edies Is  well  settied.  Where  the  subject- 
matter  is  situated  within  another  country  or 
state,  but  the  parties  are  within  the  jurisdic- 
tion of  the  court,  any  suit  may  be  maintain- 
ed and  remedy  granted  which  directly  af- 
fect and  operate  upon  the  person  of  the  dfr 
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fendant,  and  not  upon  the  subject-matter, 
although  the  subject-matter  iB  referred  to  in 
the  decree,  and  the  defendant  la  ordered  to 
do  or  refrain  from  certain  acts  towards  U, 
and  It  l8  thus  ultimately,  but  Indirectly,  af- 
fected by  the  relief  granted."  He  mentions, 
as  examples  of  this  rule,  suits  for  specific 
performance,  the  enforcement  of  express 
and  Implied  trusts,  relief  on  the  ground  of 
fraud,  final  accounting,  settlement  of  part- 
nerships, and  the  like.  The  same  principle  Is 
recognized  by  this  court  in  Dobson  v.  Pearce, 
12  N.  Y.  156,  and  Stevens  v.  Bank,  144  N.  Y. 
50, 39  N.  E.  68.  lathe  former  case  the  plaintiff 
in  a  judgment  recovered  in  this  state  brought 
an  action  upon  It  In  the  state  of  Connecticut, 
and  the  defendant  In  the  judgment  ^ed  a 
bill  in  equity  against  the  plaintiff  in  the 
courts  of  that  state,  alle^g  that  the  judg- 
ment was  procured  by  fraud,  and  praying 
relief  against  it  The  plaintiff  In  the  judg- 
ment appeared  and  litigated  the  equity  suit, 
and  upon  the  trial  the  court  decided  that  the 
Judgment  was  obtained  by  fraud,  and  en- 
joined the  plaintiff  from  prosecuting  the  ac- 
tion upon  it.  The  original  judgment  was 
subsequently  assigned,  and  the  assignee 
brought  suit  thereon  In  this  state,  where  ft 
was  held  that  the  judgment  of  the  Connecti- 
cut court  was  conclusive  evidence  that  the 
original  judgment  rendered  In  this  state  was 
obtained  by  fraud.  The  decision  in  that 
ease  Is  therefore  a  direct  authority  to  the 
effect  that  a  court  of  one  state  may,  where 
it  has  jurisdiction  of  the  parties,  determine 
the  question  whether  a  judgment  between 
them,  rendered  in  another  state,  was  obtain- 
ed by  fraud,  and,  If  so,  may  enjoin  the  en- 
forcement of  it  The  decision  In  the  Stevens 
Case  is  to  the  effect  that  courts  of  this  state 
have  power  to  set  aside  a  judgment  or  decree 
obtained  by  fraud,  although  It  was  obtained 
In  the  United  States  court  In  that  case  an 
action  brought  In  the  supreme  court  of  this 
state  was  removed  into  the  United  States 
circuit  court,  and  the  question  of  the  validity 
of  the  judgment  of  the  United  States  court 
arose  in  an  action  subsequently  brought  In 
the  state  court.  Upon  an  appeal  to  this 
court  from  a  Judgment  of  the  latter,  It  was 
held  that,  while  the  state  courts  have  no  au- 
thority to  stay  proceedings  in  actions  in  fed- 
eral courts,  yet,  when  the  parties  to  such  an 
action  are  residents  of  the  state,  a  court  of 
eqnlty  may  act  in  personam  upon  such  par- 
ties, and  direct  them  to  proceed  no  further 
In  the  suit.  In  delivering  the  opinion  In  that 
case.  Judge  Bartlett  quoted,  with  the  ap- 
proval of  the  court,  the  rule  laid  down  by 
Judge  Story,  which  Is  as  follows:  "Although- 
the  courts  of  one  country  have  no  authority 
to  stay  proceedings  In  the  courts  of  another, 
they  have  undoubted  authority  to  control  all 
persons  and  things  within  their  own  territorial 
limits.  When,  therefore,  both  parties  to  a  suit 
In  a  foreign  country  are  residents  within  the 
territorial  limits  of  another  country,  the  courts 
of  equity  In  the  latter  country  may  act  in 


personam  upon  those  parties,  and  direct  them 
by  injunction  to  proceed  no  further  in  such 
suit.  In  such  a  case  these  courts  act  upo3 
an  acknowledged  principle  of  public  law  In 
regard  to  Jurisdiction,  They  do  not  pretend 
to  direct  or  control  the  foreign  court,  but, 
without  regard  to  the  situation  of  the  sub- 
ject-matter  of  the  dispute,  they  consider  the 
equities  between  the  parties,  and  decree  in 
personam  according  to  those  equities,  and 
enforce  obedience  to  their  decrees  by  pro- 
cess in  personam."  The  learned  Judge  who 
delivered  the  opinion  In  that  case  then  adds, 
"This  is  the  acknowledged  rule  in  England 
and  in  this  country,"  and  cited  numerous 
cases  as  sustaining  that  doctrine. 

The  authorities  already  referred  to  are  ad- 
verse to  the  contention  of  the  respondents, 
and  seem  to  he  decisive  of  the  questions  un- 
der consideration.  We  are  of  the  opinion 
that  the  court  had  jurisdiction  and  authority 
to  award  a  judgment  against  the  defendants 
in  personam,  restraining  them  from  receiv- 
ing and  dissipating  the  funds  belonging  to 
the  estate  of  Andrew  J.  Davis,  and  that  the 
complaint  states  facts  sufficient  to  constitute 
a  cause  of  action.  It  follows  that  the  ques- 
tions certified  to  this  court  should  be  answer- 
ed in  the  affirmative,  and  that  the  judgment 
of  the  appellate  division  should  be  reversed, 
and  that  of  the  special  term  affirmed,  with 
costs,  with  leave,  however,  to  the  respond- 
ents to  withdraw  their  demurrer  and  answer 
the  complaint  within  20  days  after  notice  of 
the  judgment,  upon  the  payment  of  the  costs 
of  the  demurrer  and  coste  of  the  appeals 
herein. 

BARTLETT,  J.  (dissenting).  The  salient 
points  brought  out  by  the  perusal  of  the  com- 
plaint are  that  only  the  plaintiff  and  2  heirs 
at  law,  out  of  20  or  more,  reside  in  the  state 
of  New  York;  that  there  Is  before  the  court 
on  this  demurrer  but  1  heir  at  law;  that  tire 
court  has  jurisdiction  neither  of  the  entire 
subject-matter  nor  all*  of  the  parties;  that 
the  plaintiff  asks  no  relief  except  a  perpetual 
Injunction;  that  no  rights  are  sought  to  be  ad- 
judicated in  this  suit  In  answering  the 
questions  certified  as  to  jurisdiction,  and  as 
to  whether  the  complaint  states  a  cause  of 
action,  I  do  not  pass  on  the  sufficiency  of 
the  complaint,  assuming  plaintiff  was  In  a 
court  having  power  to  deal  with  all  the  ques- 
tions involved,  as  It  Is  only  necessary  at  this 
time  to  determine  whether,  under  the  admis- 
sions of  the  demurrer,  there  are  facts  estal>- 
llshed  showing  a  cause  of  action  of  which 
the  court  below  might  have  entertained  juris- 
diction. In  view  of  the  location  of  the  sub- 
ject-matter, the  residence  of  the  parties,  and 
the  pending  litigation  in  Montana,  I  am  of 
opinion  that  the  court  below  properly  declined 
jurisdiction.  It  is  true,  the  complaint  avers 
property  In  Montana,  New  York,  and  else- 
where; but  against  this  vague  and  Indefinite 
allegation,  which  would  be  true,  as  to  this 
state,  If  there  was  a  bank  balance  of  |60 
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here,  we  have  the  fact  that  the  Montana  pro- 
bate  court  has  assumed  Jurisdiction,  and  made 
a  decree  of  distribution.  Jurisdiction  la  not 
claimed  In  the  briets  hj  reason  of  subject- 
matter  located  here,  but  Is  rested  upon  the 
power  of  the  court  to  enforce  Its  Judgment  In 
personam,  as  against  the  Montana  decree. 
All  that  tbe  plaintiff  seeks  in  this  Jurisdic- 
tion Is  a  permanent  Injunction,  acting  upon 
two  heirs  at  law  residing  In  this  state,  and 
such  others  as  he  may  be  able  to  serve,  en- 
joining them  from  receiving  shares  under  the 
Montana  decn?e.  The  heirs  residing  else- 
where are  at  liberty  to  receive  their  interests 
under  the  deerte,  and  the  executors  can  pro- 
ceed with  the  due  administration  of  the  es- 
tate, BO  far  as  we  are  advised  by  this  rec- 
ord. It  Is  manifest  that  the  plaintiff  can 
only  secure  adequate  relief  In  a  court  of 
equity  having  Jurisdiction  of  the  subject-mat- 
ter and  partlec>,  or  having  Jurisdiction  of  all 
tbe  parties,  with  full  power  to  enforce  its 
decree  In  personam.  The  learned  counsel  for 
the  plaintiff  states  that  he  does  not  complain 
of  admitting  the  wlU  to  probate,  but  of  the 
alleged  fraudulent  agreement,  and  the  decree 
of  distribution  based  thereon.  Nevertheless, 
he  fails  to  ask  for  an  adjudication  of  plain- 
tiff's rights  under  the  original  agreement,  and 
of  the  effect  of  the  alleged  fraudulent  agree- 
ment, and  the  Judgment  of  distribution  carry- 
ing It  out.  He  demands  no  decree  that  shaU 
adjudge  the  rights  of  all  the  parties,  and  en- 
able the  legal  representatives  to  wind  up  and 
distribute  the  estate.  This  is  not  an  over- 
sight, but  Is  consistent  with  the  theory  of  the 
case  as  argued  by  appellant's  counsel.  Ue 
says  in  his  final  brief,  "The  decision  of  this 
court  will  be  bindlnig  only  upon  those  over 
whom  we  have  obtained  our  Jurisdiction  here, 
but  it  will  be  a  precedent  In  the  other  suits  of 
a  similar  nature  that  we  have  brought  in 
other  states  for  the  same  purpose."  No  gen- 
eral adjudication  Is  contemplated,  and  tbe 
course  pursued  may  lead  to  opposing  decrees 
in  different  states,  and  this  fact  Is  of  itself  a 
good  ground  for  declining  to  entertain  Juris- 
diction.   Harris  V.  Pullman,  84  111.  27. 

In  this  connection  the  familiar  rule  is  In- 
voked that  a  court  of  equity  may  render  a  de- 
cree in  regard  to  property,  real  or  personal.  In 
another  state,  and,  In  effect,  stay  the  execution 
of  a  foreign  Judgment,  or  a  Judgment  recover- 
ed In  a  federal  court.  The  foundation  of  this 
Jurisdiction  is  the  presence  of  the  parties  In 
interest  before  the  court,  and  the  opportunity 
thus  afforded  to  enforce  the  decree  in  per- 
sonam. Mr.  Pomeroy  points  out  this  rule  with 
much  clearness  (3  Pom.  £q.  Jur.  $  1318)  as 
follows,  viz.:  "Where  the  subject-matter  Is 
situate  in  another  state  or  country,  but  tbe 
parties  are  within  the  jurisdiction  of  the  court, 
any  suit  may  be  maintained  and  remedy  grant- 
ed which  directly  affect  and  operate  upon  the 
person  of  tbe  defendant,  and  not  upon  the 
subject-matter,  although  the  subject-matter 
is  referred  to  In  tbe  decree,  and  the  defend- 
out  is  ordered  to  do  or  to  refrain  from  certain 


acts  towards  It,  and  It  Is  thus  ultimately,  but 
indirectly,  affected  by  the  relief  granted."  The 
learned  author,  as  Illustrating  this  principle, 
refers  to  sultj  to  compel  the  specific  perform- 
ance of  a  contract  to  convey  land  situate  In 
another  state,  to  enforce  express  or  Implied 
trusts,  to  secure  relief  on  the  ground  of  fraud, 
and  to  obtain  a  partnership  accounting.  The 
counsel  for  the  plaintiff  refers  ns  to  the  re- 
cent case  In  this  court  of  Stevens  t.  Bank,  144 
N.  Y.  50,  30  N.  E.  68,  as  sustaining  this  action. 
It  Is  true  that  In  the  case  cited  the  appellants 
were  enjoined  from  proceeding  with  a  sale  oC 
premises  under  a  decree  of  the  circuit  court 
of  the  United  States,  but  this  reli^  was  grant- 
ed in  an  omnibus  suit,  bringing  tn  all  parties 
in  Interest,  and  praying  to  set  aside,  as  fraud- 
ulent, a  prior  Judgment  between  some  of  the 
parties  In  the  supreme  court  of  the  state  of 
New  Tork,  and  upon  which  the  decree  In  the 
federal  court  was  founded.  The  case  cited  Is 
an  apt  Illustration  of  the  power  of  a  court  of 
equity,  having  all  the  parties  before  It,  to  en- 
force its  decree  In  personam,  without  attack- 
ing the  Jurisdiction  of  the  United  States  cir- 
cuit court,  or  questioning  the  validity  of  its 
decree.  The  court  also  had  Jurisdiction  of  the 
subject-matter.  The  courts  In  England  have 
gone  so  far  as  to  hold  that  It  rests  in  the  dis- 
cretion of  the  court  having  Jurisdiction  of  the 
parties  to  determine  whether  It  will  restrain 
the  litigation  in  a  foreign  court,  or  refuse  the 
injunction  and  allow  It  to  proceed.  The  ques- 
tion in  such  a  case  Is  how  the  matter  In  con- 
troversy can  be  most  expeditiously  adjusted, 
and  the  ends  of  justice  obtained.  Bunbary  v. 
Bunbury,  1  Beav.  318;  Hyde  v.  Kemble,  1 
Sim.  &  S.  7;  Wedderbum  v.  Wedderbum,  2 
Beav.  208.  In  Jones  v.  Geddes,  1  Phil.  Ch. 
724,  an  Injunction  granted,  on  a  suggestion 
of  fraud,  to  restrain  a  party  resident  hi  Eng- 
land from  prosecuting  a  suit  in  tbe  court  of 
session  in  Scotland  to  enforce  a  legal  security 
against  lands  situate  In  that  country,  was,  on 
appeal,  dissolved,  on  the  ground  that,  al- 
though the  remedy  afforded  by  the  high  court 
of  chancery  In  cases  of  fraud  was  more  ef- 
fectual and  complete  than  In  the  Scotch  court, 
the  question  between  the  parties  might,  upon 
the  whole,  be  more  conveniently  litigated,  and 
with  a  more  conclusive  result.  In  Scotland 
than  In  England.  See,  also,  1  High,  InJ.  H  106, 
107.  In  the  case  at  bar,  If  tbe  court  below  had 
acquired  Jurisdiction  of  all  the  parties,  It 
might  even  then  have  been  a  question  address- 
ed to  Its  sound  discretion  whether  It  would 
have  retained  the  cause,  or  required  the  par- 
ties to  proceed  in  the  state  where  a  court  of 
competent  jurisdiction  bad  entered  upon  the 
administration  of  the  estate  in  controversy. 
It  would  have  presented  the  question  of  the 
due  and  orderly  administration  of  Justice  im- 
dertbe  comity  of  state&  How  much  stronger 
Is  Ibe  argument.  In  view  of  the  fact  that  tbe 
court  below  had  not  acquired  Jurisdiction  of 
all  the  parties,  and  Is  In  no  condition  to  pro- 
ceed with  the  trial  of  the  cause?  This  is  pe- 
culiarly a  case  where  the  local  tribunala 
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thonld  nasume  jurlsdlctbui.  The  estate  of  the 
deceased  is  in  due  course  of  admlnlstratlDn  In 
the  Montana  probate  court,  and  all  of  the 
parties  Id  interest  taostlle  to  plaintiff  have  ap- 
peared In  that  proceeding.  The  decree  recHes 
that  the  estate  in  respect  ot  which  the  probate 
is  applied  for  "does  not  exceed  the  valae  of 
three  million  dollars,"  thos  disdosing  a  large 
amount  of  property  within  the  Jurisdiction.  If 
It  proves  to  be  the  fkct  that  the  probate  court 
has  exceeded  Its  Jorisdlction  in  making  the  de- 
cree of  distribution  on  the  stipulation  of  par- 
ties, then  tt  Is  essential  that  the  aid  of  a  local 
court  of  equity  should  be  invoked,  having  pow- 
er to  enjoin  the  execution  of  the  decree,  and 
to  finally  determine  the  rights  of  all  concern- 
ed in  the  estate  as  legatees,  heirs  at  law,  and 
next  of  kin,  or  as  assignees,  legal  or  equitable. 
The  fact  that  the  estate  would  be  thus  tied 
up  In  Montana,  where  so  many  of  the  Interest- 
ed parties  have  already  appeared,  renders  It 
very  probable  Qiat  all  concerned  in  the  final 
distribution  will  be  compelled  to  submit  to  the 
Jurisdiction,  If  a  suit.  In  equity  la  brought 
where  the  subject-matter  is  located.  It  would 
seem  that.  In  so  far  as  the  power  to  bring 
about  this  result  rests  In  the  discretion  of  the 
court  below  in  assuming  or  declining  Jurisdic- 
tion, it  should  relegate  tlie  parties  to  the 
forum  best  calculated  to  do  full  Justice  to. all 
concerned. 

The  precise  result  which  tbe  plalntifT  seeks 
to  secure  in  his  present  selection  of  remedies 
is  not  clear.  There  Is  no  allegation  that  any 
et  tbe  estate  has  been  paid  out  under  the 
Montana  decree.  It  is  not  claimed  that  the 
demurring  defendant  is  possessed  of  any  por- 
tion of  the  estaito.  This  Is  not  an  action  to 
enforce  a  Hen  against  the  fund  in  the  hands 
of  the  distributees.  As  before  pointed  out, 
the  plaintiff's  object  is  to  secure  a  perpetual 
Injunction  In  every  state  where  an  heir  at 
law  can  be  found,  enjoining  him  from  re- 
ceiving his  share  under  the  Montana  decree. 
Assuming  that  plaintiff  Is  successful  in  ob- 
taining such  an  Injunction  against  every  heir 
at  law  ODtMlde  of  the  state  of  Montana,  how 
much  nearer  Is  he  to  a  final  determination  of 
this  controversy?  Does  not  the  obvious  fact 
remain  that  resort  must  be  had  to  a  court  of 
equity  having  full  Jurisdiction  to  determine 
the  validity  and  effect  of  the  original  con- 
tracts, the  fraud  as  alleged,  tbe  rights  of  all 
the  parties,  and  to  ent«-  a  decree  of  distribu- 
tion that  will  protect  the  executor  in  winding 
up  tile  estate?  It  seems  to  me  clear  that, 
even  If  It  be  assumed  that  the  court  below  was 
vested  with  the  partial  and  fragmentary  ju- 
risdiction invoked  by  plaintiff,  It  would  have 
been  contrary  to  the  weight  of  authority,  and 
opposed  to  the  beet  Intuits  of  all  the  parties, 
to  have  exercised  It  It  Is  not  necessary  for 
the  purposes  of  this  case*  to  define  the  exact 
Umlts  of  the  Jurisdiction  of  a  court  of  equity 
in  this  state,  under  the  facts  alleged,  as  I  pre- 
fer to  rest  this  dissent  upon  the  power  of  the 
court.  In  the  exercise  of  a  sound  discretion,  to 
dedine  jurlsdlcUon. 


The  point  Is  made  that,  undor  the  questions 
certified  for  our  determination,  the  Judgment 
must  be  reversed,  for  the  reason  that  tbe  ques* 
tion  as  to  Jurisdiction  does  not  call  upon  us  to 
consider  whether  the  supreme  court  liad  tbe 
discretion  to  refuse  to  entertain  the  action  un- 
der the  circumstances.  It  appears  to  me  that 
this  court  cannot,  under  any  fiUr  or  reasonable 
interpretation  of  the  provisions  of  the  C3ode,  be 
confined  to  a  strictiy  categorical  answo:.  W« 
are  called  upon  to  decide  whether,  upon  the 
face  at  the  complaint,  the  court  below  had  Ju- 
risdiction of  the  action,  and  the  Interrogatory 
opens  up  this  question  in  all  Ite  phases.  I 
am  of  opinion  that  the  complaint  does  state  a 
cause  of  action,  and  tlut  tbe  court  below  had 
a  limited  Jurisdiction,  In  a  technical  sense, 
but,  within  Ito  discretionary  power,  It  could 
dedlne  to  exercise  it  This  being  the  l^al 
situation,  we  cannot  assume,  undo-  tbe  record 
as  It  stuidB,  that  the  supreme  court  did  not 
dispose  of  the  case  by  the  exercise  of  Its  dis- 
cretion. The  Interlocutory  Judgment  appealed 
from  should  be  afltoned. 

ANDREWS,  0.  J.,  and  O'BBIBN  and 
VANN.  JJT.,  concur  with  MABTIN,  J.,  for  re- 
versal. ORAY  and  HAIGHT,  JJ.,  ooQCur 
with  BARTLETTT,  J.,  for  afflrmance. 

Judgment  reversed. 


cm  N.  T.  i«) 

PBOPUD  ex  reL  EBBNB  v.  EINGfl  COUNTY 
etaL 

(CoDrt  of  Aroeals  of  New  York.    Dee.  16, 
1886.) 

BatDOS  BBTW&IM  COCNTIBS  — LlABILITT  TO  COK 
BTHUCT— POBLIO  H1GBWAT8— HoW  CKBATED. 

1.  The  liability  of  couDdes  to  constmct  bridges 
over  waters  dividmg  them  only  exists  where 
there  is  a  lawful  highway  which  wonld  be  con- 
nected by  them,  and  of  which  the  bridge  wonld 
form  a  part 

2,  A  tornpike  road,  boilt  by  a  private  corporar 
tion  In  I8S0,  but  abandoned  by  the  company  in 
1878,  and  thereafter  used  by  the  public  as  a  Ugb- 
way,  and  recognized  as  Bach  by  the  county  author- 
ities of  the  two  connties  in  which  it  was  located, 
such  authorities  passing  resolutions  directing  that 
a  bridge  be  constructed  over  a  stream  between 
the  connties  to  connect  tbe  two  parts  of  the  road, 
is  a  lawful  public  highway. 

Appeal  from  supreme  court,  general  term, 
Second  departmrait. 

Aj^Ucation  by  Rosw^  W.  Keene  for  a  writ 
of  mandamus  to  compd  tbe  board  ot  sup^ 
visors  of  Kings  and  Queens  counties  to  eoO' 
struct  a  bri^e  across  a  stream  whidi  divides 
said  counties.  From  a  Judgment  of  tbe  g«i- 
eral  term  (36  N.  Y.  Supp.  1131)  afflnnlng  a 
final  order  directhig  the  issuance  of  a  pet^ 
emptory  writ,  defendants  appeal.  Affirmed. 

Francis  H.  Van  Vechten,  for  appellants. 
Roswell  W.  Keene,  respondent,  in  pro.  per. 

ANDREWS,  O.  J.  The  decision  on  the  for- 
mer appeal  (142  N.  Y.  271,  36  N.  B.  1062), 
overruling  a  demurrer  to  the  alternative  writ, 
adjudged  that  on  tbe  facts  stated  tbe  duty  to 
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CDDBtrnct  a  bridge  over  Newtown  creek  rested 
npoa  the  counties  of  Kings  and  Queens.  It 
was  alleged  in  the  writ  that  Newtown  creek 
was  the  boundary  between  the  two  counties, 
and  this  was  conceded  on  the  trial  of  the  Is- 
sties  made  by  the  return,  and  must  be  taken 
aa  an  undisputed  fact  on  this  appeal.  It  was 
claimed  on  the  part  of  the  defendants  on  the 
argument  of  the  demurrer  that  It  did  not  auffi- 
clently  appear  upon  the  aUe^tlons  of  the  writ 
that  Maspeth  arenne  was  a  public  highway. 
This  was  an  essential  fact,  for  the  reason  that 
tbA  liability  of  towns  or  counties  to  construct 
bridges  over  waters  dividing  fbem  only  exists 
where  there  Is  a  lawful  highway  which  would 
be  connected  by,  and  of  which  the  bridge 
would  fonn  a  part  Beckwith  t.  Whalen,  70 
N.  Y,  430.  But  It  was  held'  on  the  former  ap- 
peal that  It  sufficiently  appeared  by  the  writ 
that  Uaqieth  avenue  was  a  public  highway, 
and  the  decision  proceeded  on  that  assump- 
tion. After  the  decision  on  the  demurrer,  the 
defendants  made  a  return  to  the  writ,  deny- 
ing, among  other  things,  that  Maspeth  ave- 
nue was  a  lawful  highway,  and  upon  the  trial 
of  the  issues  the  history  of  Maspeth  avenue 
and  the  facts  bearing  upon  the  con^verted 
auestion  were  shown.  The  Jury,  under  the 
direction  of  the  court,  found  that  Maspeth  ave- 
nue was  a  public  highway.  This  ruling  pre- 
sents the  only  question  of  any  importance  on 
this  appeal.  The  facts  axe  undisputed,  and, 
if  they  established  that  Maspeth  avenue  was 
a  lawful  highway,  and  a  finding  to  the  con- 
trary would  hare  been  set  aside  as  contrary 
to  the  evidence,  the  ruling  of  the  trial  judge 
was  Justified.  It  is  undisputed  that  from  the 
year  1836  to  the  present  time  Maspeth  avenue, 
on  each  side  of  Newtown  creek,  has  been  used 
as  a  public  highway.  It  Is  also  undisputed 
that  from  1836  to  the  year  1878  a  bridge  was 
maintained  spanning  the  creek,  connecting  the 
two  parts  of  Maspeth  avenue  at  that  point. 
The  avenue  was  not  laid  out  under  the  gener- 
al highway  system  ot  the  state.  It  was  orig- 
inally a  turnpike  road,  constructed  by  the 
Maspeth  Avenue  &  ToU-Bridge  Company,  a 
turnpike  corporation  incorporated  by  chapter 
113  of  the  Laws  of  1836.  The  charter  de- 
scribed the  termini  and  general  course  of  the 
road  to  be  constructed,  and  authorized  the 
comiiany  to  constiiict  and  maintain  a  toll 
bridge  over  Newtown  creek  to  make  a  con- 
tinuous line.  The  duration  of  the  charter  was 
fixed  by  the  original  act  at  30  years  and  was 
extended  15  years  by  a  subsequent  statute. 
The  road  was  laid  out  and  particularly  de- 
scribed by  commissioners  appointed  by  the 
governor  pursuant  to  the  provisions  of  the  Re- 
vised Statutes.  1  Rev.  St.  (2d  Ed.)  p.  581  et 
seq.  In  1867,  under  the  authority  of  chapter 
596  of  the  Laws  of  1867,  a  new  corporation, 
known  as  the  Maspeth  Avenue  &  Bridge  Com- 
pany, was  formed  by  the  consolidation  of  the 
turnpike  company  and  a  railroad  company. 
The  new  company  possessed  ail  the  powers, 
and  was  made  subject  to  ail  the  restrictions, 
contained  in  the  charters  of  the  constituent 


companies.  In  the  same  year  the  new  cor- 
poration executed  a  mortgage  on  Its  property 
and  franchises,  which  was  foreclosed  In  1873, 
and  one  Stanford  became  the  purchaser  on  the 
sale.  In  1875  or  thereabouts  the  taking  of 
toll  was  discontinued,  and  the  bridge  became 
decayed,  and  fell  down,  or  was  removed,  and 
has  never  been  replaced.  Since  1878  neither 
of  the  two  corpora tlcaiB  mentioned  nor  the 
purchaser  on  the  mortgage  foreclosure  have, 
so  far  as  appears,  exercised  or  claimed  any 
right  In  Maspeth  avenue.  The  inference  la 
fully  Justified  by  what  appears  in  the  record 
that  the  parties  Interested  abandoned  to  the 
public  the  roadway,  and  the  road  has  been 
used  by  the  public  as  an  ordinary  highway 
since  the  year  187a  In  1891  a  formal  dlsso- 
lutlon  of  the  Maspeth  Railroad  &  Bridge  Com- 
pany, and  a  forfeiture  of  Its  charter  and  fran- 
chises were  decreed  in  an  action  brought  by 
the  attorney  general  In  the  name  of  the  pec^Ie, 
In  which  the  representatives  of  the  purchaser 
on  the  foreclosure  sale  In  1873  were  Joined 
with  the  company  as  defendants. 

AW  think  there  can  be  no  doubt*  on  the 
undisputed  evidence,  that  the  part  of  Mas- 
peth avenue  lying  in  the  county  of  Queens 
had  become,  long  before  this  proceeding  was 
instituted,  a  lawful  public  highw^.  It  not 
only  has  been  used  as  a  highway  for  a  long 
period,  but  under  the  highway  system  the 
town  In  which  It  la  located  has  assumed 
to  control  it  It  has  for  several  years  past 
been  annexed  to  a  road  dlsMct.  and  public 
money  has  been  appropriated  and  expended  by 
the  town  authorities  In  making  and  repair- 
ing It.  In  addition,  it  has  been  recognised  by 
the  board  of  supervisors  of  Queens  county  as  a 
highway,  which  will  be  hereafter  more  particu- 
larly referred  to.  The  policy  of  the  state,  as  in- 
dicated by  legislation,  Is  that  public  roads  con- 
structed by  tunqiike  or  other  corporations  under 
special  charters  or  general  statutes  shall,  on  dis- 
solution of  the  companies  which  constmcted 
than,  or  their  abandonmrat  by  such  companies, 
become  and  be  thereafter  treated  as  public  hl|^- 
ways.  The  first  section  of  the  act,  chapter  262 
of  the  Laws  of  1838,  declares  that  "whenever 
any  turnpike  corporation  shall  become  dissolved 
or  the  road  discontinued.  Its  road  shall  become  a 
public  highway  and  be  subject  to  all  legal  provi- 
sions regulating  highways."  The  ttiird  section 
mnkes  substantially  the  same  provtedon  as  to  a 
toll  bridge,  when  the  corporation  owning  It  shall 
l>ccome  dissolved.  By  the  act  chapter  87  of  the 
Laws  of  1854,  plank  and  turnpike  road  compa- 
nies organized  under  the  act  of  1347  are  author* 
izea,  with  the  consent  of  stockholders,  to  aban- 
don the  whole  or  any  part  of  their  roads,  and 
the  statute  declares  "the  plank  or  turnpike  road, 
01'  the  portion  thereof  so  surrendered,  shall  cease 
to  be  the  road  or  property  of  the  company,  and 
revert  and  belong  to.  the  several  towns  through 
which  it  was  constructed."  It  was  held  In  Heath 
V.  Barmore,  50  N.  T.  302,  that  the  act  of  1854 
applied  as  well  to  a  plank  road  constructed  on 
lands  acquired  by  the  company,  and  which  be* 
fore  were  not  part  of  a  highway,  aa  to-  a  plank 
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road  coDBtnicted  on  an  existing  highway.  The 
act,  chapter  780  of  the  Laws  of  1872,  Indicates 
the  same  public  pcdicy  as  ttte  prior  acts  men- 

Uoned. 

Tills  case  seems  to  be  within  the  words  of  the 
act  of  1838.  The  successor  of  the  turnpike  com- 
pany has  been  dissolved,  and  the  turnpike 
and  bridge  were  long  since  abandoned  by  the 
former  owners.  The  purchaser  on  the  mort- 
gage forecloBure  stands  In  the  same  situation 
as  the  corporation  to  whose  rights  he  suc- 
ceeded. Laws  1866,  c.  780.  But,  Irrespective 
of  the  act  of  1838,  the  public  authorities  of 
the  counties  of  Kings  and  Queens  have  recog- 
nized In  the  most  emphatic  way  that  Mas- 
peth  avenue  was  aad  Is  a  public  highway. 
Prior  to  the  Institution  of  these  proceedings, 
petitions  had  been  presented  to  the  boards  of 
supervisors  of  both  counties  for  the  construc- 
tion of  a  bridge  to  connect  the  two  parts  of 
Maspeth  avenue,  and  In  1890  resolutions 
were  passed  by  both  boards  directing  that  a 
bridge  should  be  constructed.  Subsequently, 
In  1891,  the  boards,  desiring  legislative  sanc- 
tion for  the  expenditure  of  a  larger  sum  of 
money  for  this  purpose  than  had  been  con- 
templated, caused  an  act  to  be  prepared  and 
presented  to  the  legislature  authorizing  the 
work,  which  was  enacted  as  chapter  290  of 
the  Laws  of  1891,  but  no  proceeding  were 
taken  under  It  because  the  bUI  was  In  vio- 
lation of  article  3,  §  18,  of  the  constitution, 
which,  among  other  things,  prohibits  the  pas- 
sage by  the  legislature  of  a  private  or  local 
bill  for  building  bridges,  except  In  certain 
speclfled  cases.  The  act  was  unnecessary, 
as  the  existing  statutory  authority  was  ade- 
quate to  anthorize  the  construction  of  the 
bridge  by  the  two  counties,  as  we  held  on 
the  former  appeal.  The  acts  of  the  boards  of 
supervisors  to  which  reference  has  been 
made  were  explicit  admlsi^ons  by  the  pnbllc 
authorities  of  both  counties  that  Maspeth 
avenue  was  then  a  public  hlghw^,  extending 
Into  both  counties,  for  otherwise  there  would 
be  no  obligation  on  either  to  ccmstruct  the 
bridge.  It  does  not  appear  that  the  authori- 
ties of  Ktags  county  had  worked  or  Improv- 
ed the  part  of  the  avenue  In  that  county.  But 
the  action  of  the  board  of  supervisors  of 
Kti^  county  Is  quite  as  signlflcant  upon  the 
question  whether  the  part  of  Maspeth  ave- 
nue In  that  county  was  a  public  highway  as 
any  action  of  the  town  authorities  would 
have  been.  It  furnishes  reasonable  ground 
for  the  presumption  that  the  rights  of  the 
turnpike  company  and  its  successors  in  and 
to  Maspeth  avenue.  If  any  existed,  had  In 
some  way  been  extinguished,  and  that  it  had 
become  a  legal  public  hlghw^.  It  was  AOt 
shown  that  the  corporate  authorities  of  Kings 
county  had  ever  refused  to  recognize  It  as  a 
highway,  and  no  explanation  was  attempted 
to  be  made  of  the  action  of  the  board  of  su- 
pervisors 80  as  to  make  It  consistent  with  the 
claim  that  It  had  not  acquired  the  character 
of  a  public  highway.  We  think  that  upon 
the  facts  proved  the  Judge  was  authorized  to 


direct  a  finding  that  Maspeth  avenue,  as  laid 
out  in  1836,  was,  and  now  Is,  a  public  high- 
w^.  ThlB  disposes  of  the  only  material  ques- 
tl<m  on  tills  appeal,  and  the  order  appealed 
from  should  therefore  be  affirmed.  AU  con- 
cur. Order  affirmed. 


(151  N.  Y.  US) 

DH  WOLFE  V.  ABBAHAM  et  aL 
(Gonrt  fit  Appeals  of  New  York.    Dec.  IB, 

1896.) 

Cadbis  or  Amiotf — JoiNDBs— SuNDEa  xsu 
Falsb  Ihpkisohbibkt. 

1.  Under  Code  Civ.  Proc.  §  484.  allowing  sev- 
eral causes  of  action  to  be  united,  "where  they 
are  bronght  to  recover  •  •  •  (2>  for  personal 
Injuries,  except  libel,  Blander;  *  •  *  (8)  for 
libel  and  slander;"  and  providing  that  it  must  ap- 
pear ou  Uie  face  of  the  complaint  that  causes  so 
united  Iwiong  "to  one  of  the  foregoing  subdivi- 
sions,"— caoBcs  of  action  for  slander,  and  for  the 
false  imprisonment  -of  plaintiff  at  the  times  the 
words  were  uttered,  cannot  be  united.  89  N.  X. 
Supp.  1028,  reversed. 

X.  Nor  do  such  causes  arise  "out  of  the  same 
transftctionB,"  within  snhdivlsion  9  of  said  sec* 
tion,  though  the?  orijt^ted  at  tlie  same  time. 

Appeal  from  supreme  court,  appellate  divi- 
sion, Second  department 

Action  by  Florence  Angell  De  Wolfe  against 
Abraham  Abraham  and  others  for  slander. 
From  an  order  of  the  appellate  division  (39 
N.  Y.  Supp.  1029)  reversing  an  order  denying 
plahitiors  motion  to  amend  the  nmiplaint, 
defendant  appeals.  Reversed. 

Paul  E.  De  Fere,  tar  appellants.  John  CL 
Ooleman,  for  respondent, 

BARTI^nnr,  3.  The  pUintiCT  sued  the  de- 
fiendants,  merchants  In  the  city  of  Brooklyn, 
for  slander,  alleging  that^  at  their  place  of 
business,  and  In  the  presence  and  hearing 
of  a  large  number  of  people,  the  defendants, 
through  their  lawful  agents,  charged  plalntlir 
with  theft,  fn  that  she  had  stolen  from  them 
a  certain  ring.  The  plaintUTs  connsel,  In  open- 
ing the  case  to  the  jury,  stated  that  the  alleged 
slander  was  not  uttered  by  the  defendants,  or 
either  of  them,  'but  by  a  clerk  or  salesman 
in  thdr  employ,  that  plalntltf,  at  the  time  of 
the  slander,  was  falsely  imja-laimed  a  de* 
tectlve  of  defendants;  and  that  the  plaintiff 
sought  to  recover  damages  for  false  imprison- 
ment and  the  shinder.  Thereupon  the  coun- 
sel for  defendants  moved,  upon  the  complaint 
and  the  openlq?,  fbr  a  dlunlssal,  npon  the 
gtonnd  that  the  defendandis  vrere  not  liable 
for  the  Blander  at  their  c\etk,  and  that  the 
complaint  was  sole^  for  slander.  This  mo- 
tion was  denied,  and  the  plaintiff  was  allowed 
to  withdraw  a  Jum  for  the  purpose  of  ap- 
plying to  the  special  term  for  leave  to  amend 
her  complaint,  so  as  to  all^  a  cause  of  ac- 
tion for  false  imprisonment  against  the  de- 
fendants. A  motion  was  accordingly  made  ab 
special  term,  and  the  Justice  presiding  held 
that  the  proposed  amoided  com[dalnt  contain- 
ed a  nnkm  of  the  causes  of  action  for  slander 
and  ftlse  Imprisonment,  and  denied  the  mo- 
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tloa  On  appeal  the  appellate  division  re- 
versed the  order  of  the  apeclBl  tenn,  and  al< 
lowed  the  amendment,  holding  that  "Injury 
at  the  aame  time  to  the  person  1^  physical 
violence  and  to  the  chaiacter  by  languase 
may  well  be  regarded  as  parts  of  a  single 
tort."  The  qiiestton  of  law  is  certified  to  us* 
"whether,  under  all  the  circumstances  of  the 
case,  the  plaintiff  shoidd  hare  been  allowed 
to  amend  her  complaint  for  slander  by  adding 
thereto  the  statement  of  a  cause  of  action  for 
fiilse  Imprisonment.'* 

We  are  nnaUe  to  agree  with  the  condu- 
Blon,  reached  the  learned  appellate  divi- 
sion, that  injury  at  the  same  time  to  the  per- 
son by  physical  violence  and  to  the  charac- 
ter by  language  may  w^  be  regarded  as  parts 
of  a  single  tort  We  think  to  so  hold  Is  to 
Ignore  a  distinction  that  exists  In  all  jurisdic- 
tions where  the  common  law  Is  administered. 
It  Is  not  necessary,  however,  to  examine  prec& 
dents,  as  the  Code  of  Civil  Procedure  (section 
4&1)  la  decisive  of  this  appeal.  This  secilim 
provides  that  the  plaintiff  may  unito  In  <the 
same  complaint  two  or  more  causes  of  ac- 
tion, whether  they  are  such  as  were  formerly 
denominated  legal  or  equitable,  or  both, 
wh^  they  are  brought  to  recover  as  set 
forth  In  nine  subdivisions.  The  second,  third, 
and  ninth  are  the  only  ones  material  to  this 
controversy.  They  read  as  follows:  "(2) 
For  iwrswal  injuriei^  es»pt  libel,  slander, 
criminal  conversation  or  seduction.  (S)  For 
libel  or  slander.  *  *  *  ^)  Upon  claims 
ulslng  out  of  the  same  transaction  or  trans- 
actions connected  with  the  some  subject  of 
action  and  not  tacloded  within  one  of  the  fore- 
going subdivisions  of  this  section."  The  sec- 
tion then  provides  generally  "that  it  must 
appear  upon  the  face  ut  the  complaint  that 
all  the  causes  of  action  so  united  belong  to 
one  of  the  foregoing  subdivisions  of  this  sec- 
tion." It  thus  appears  that  the  legislature 
has  Indicated  with  great  clMimess  and  par- 
ticolarity  the  causes  of  action  tiiat  may  be 
united  in  the  «ime  complaint  The  test  la 
very  simple,  as  all  causes  of  action  united 
must  belong  to  the  same  subdivision  of  the 
section  we  are  considering.  False  imprison- 
ment Is  an  Injury  to  the  person,  and  Is  em- 
braced within  subdivision  2,  while  slander 
is  In  express  terms  excluded  therefrom,  and 
placed  in  subdivision  3.  The  plaintiff's  case 
Is  not  aided  by  subdivision  9  of  the  section, 
which  provldoi  for  uniting  causes  of  action 
uptHi  claims  arising  out  of  the  same  transac- 
tion. It  does  not  follow  that  two  causes  of 
action,  originating  at  the  same  time,  arose,  as 
matter  of  law,  out  of  the  same  transaction, 
or  are  proved  by  the  same  evidence.  Ander- 
son V.  Hill,  53  Barb.  245,  246.  In  the  case 
last  cited  the  general  term  of  the  supreme 
court  held  that  causes  ot  action  for  assault 
and  battery  and  slander  could  not  be  united 
In  tbe  same  complaint.  Mr.  Fomeroy,  In  his 
work  on  Code  Remedies  {section  474),  in  com- 
menting on  that  case,  says:  "Two  events 
happenpd  simultaneously,  the  beating  and  the 


defamation,  but  ndtber  was  a  tx&nsactloii,' 
in  any  prop^  sense  of  the  word.  The  wronff 
which  formed  a  part  of  one  transaction  was 
the  beating;  that  which  formed  a  part  ot 
the  other  was  tbe  malicious  qieaklng.  The 
plaintiff's  primary  rights  which  previously 
existed  were  broken  by  two  Indepoodent  and 
different  wrongs.  Tba  only  common  point 
between  the  causes  of  action  was  (me  of 
time,  but  this  unity  of  time  was  certainly  not 
A.  'transactian."*  The  separate. and  distinct 
nature  ot  the  causes  of  action  of  folse  im- 
prisonment and  slander  are  ajnnrent  when 
we  apply  the  test,  under  the  cinnunstances 
of  the  case  at  bar,  whether  the  same  evidence 
would  prove  tbe  jdalntlff's  case  In  the  two 
actions.  It  Is  obvious  that  it  would  not  In 
the  acti<Mi  fOT  false  ImiHisonment,  plaintiff 
must  show  an  unlawful  arrest  and  detention. 
In  the  action  fbr  slander,  the  proof  would  be 
tbe  uttering  of  the  slander  In  the  prrarace  ot 
others,  Ite  falsity,  if  justified,  and  extrinsic 
evidence  of  malice.  If  any  existed.  The 
measure  and  proof  of  damages  In  the  two 
causes  of  action  wonld  be  entirely  different 
The  order  appealed  from  clhould  be  reversed, 
with  costs,  the  order  of  the  spedal  term 
should  be  affirmed,  and  tbe  question  (tf  law 
certified  to  us  Is  answered  In  the  nesaUve. 
All  concur.   Ordered  accordingly. 

(IZl  N,  T.  U6) 

FOLEY  T.  ROYAL  ARCANUM. 
(Court  of  Appeals  of  New  York.    Dec  15, 1896.) 

INBCEANCB  —  COSSTRDOTIOS  OF  CoSTRAOT  —  WiT* 

kbss — ^pr[vll.sobn  cohhdnicatio:4s 
—  Pbtsiciamb. 

1.  Where  a  certificate  in  a  beneficiary  Bodetr 
provides  that  ft  is  isaued  on  condition  that  the 
statements  in  the  application  for  membership  be 
made  a  part  of  the  contract,  the  word  "state- 
ments" includes  a  warranty  in  the  application  as 
to  representations  therein,  and  a  waiver  of  all 
provisions  of  law  preventing  the  applicanfs  physi* 
cian  from  disclosing  communications  relative  to 
his  pntient'a  physical  condition. 

2.  The  act  amending  Code  CMv.  Proe.  S  886,  so 
as  to  provide  that  a  waiver  of  the  law  forbidmng 
a  physiciBD  to  disclose,  as  a  witness,  information 
acqdired  in  attending  patients,  can  only  be  made 
on  the  trial,  does  not  apply  to  an  action  on  a  pol- 
icy issned  before  the  amendment,  and  containing 
an  exptesB  waiver  of  the  privUege  as  to  commtmi- 
cntions  between  the  insured  and  his  phyridan. 
28  N.  Y.  Suwp.  952,  affirmed. 

Appeal  from  supreme  court,  general  term* 
Second  department 

Action  by  Annie  Fol^  against  the  Boyal 
Arcanum  on  a  mutual  benefit  certificate. 
From  a  judgment  of  the  genial  term  ^  N. 
Y.  Supp.  052)  affirming  a  judgment  entered 
on  a  dismissal  of  the  complaint,  plaintiff  ap- 
peals. Affirmed. 

John  M.  Gardner,  for  appellant.  &  M. 
Llndsley,  for  respondent 

HAIOHT,  J.  This  action  was  brought  to 
recover  tbe  amount  alleged  to  be  due  upon  a 
benefit  certificate.  The  defendant  Is  a  fra^ 
temal  beneficiary  society,  and  as  such  Issued 
to  Jeremiah  B,  Fol^  a  benefit  certificate  fw 
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¥3,000,  payable  upon  his  death  to  his  widow. 
The  certificate  was  Issued  on  the  Gth  day  of 
April.  1890,  and  Foley  died  on  the  14th  day 
of  July  thereafter,  leaving  the  plaintiff,  his 
widow,  him  surrlvlng.  The  defense  inter- 
posed was  misrepresentations  as  to  his  phys- 
ical condition,  and  breach  of  warranties  with 
reference  thereto.  The  representations  com- 
plained of  were  to  the  effect  that  he  had  no 
hemorrhoids,  or  diseases  of  the  genital  or 
urinary  organs.  Tlie  evidence  taken  at  the 
trial  tended  to  show  that  he  was  afflicted 
with  these  diseases;  that  he  had  consulted 
physicians  with  reference  thereto,  and  had 
been  advised  to  go  to  the  hospital  and  sub- 
mit to  an  operation,  prior  to  his  making  his 
application  for  insurance  herein;  that,  short- 
ly after  his  application  was  allowed  and  the 
certificate  issued  to  him,  he  went  to  a  hos- 
pital In  the  city  of  New  York,  and  submitted 
to  an  operation;  and  that  he  shortly  there- 
after died  In  the  hospital.  The  evidence  with 
reference  to  his  physical  condition  was  with- 
out substanldal  dispute,  and,  upon  the  theory 
that  his  statements  were  warranties,  no  ques- 
tion of  fact  was  presented  which  It  was  nec- 
essary to  submit  to  the  jury.  The  application 
was  in  writing,  signed  by  Foley,  and,  among 
other  things,  contained  the  following:  "I  do 
hereby  warrant  the  truthfulness  of  the  state- 
ments in  this  application,  and  consent  and 
agree  that  any  untrue  or  fraudulent  state- 
ment made  herein  or  to  the  medical  examiner, 
or  any  concealment  of  facts  by  me  in  this 
application,  •  •  •  shall  forfeit  the  rights 
of  myself  and  my  family  or  dependents  of  all 
benefits  and  privileges  therein."  And  fur- 
ther: "I  hereby  expressly  waive  any  and  all 
proTisiona  of  law  now  existing,  or  that  may 
hereafter  exist,  preventing  any  physician 
from  disclosing  any  Information  acquired  In 
attending  me  In  a  professional  capacity  or 
otherwise,  or  rendering  him  incompetent  as 
a  witness  In  any  way  whatever;  and  I  here- 
by consent  and  request  that  any  such  physi- 
cian testify  concerniog  my  health  and  physic- 
al condition,  poet,  present,  or  future."  The 
benefit  certificate  Issued  to  him,  among  other 
things,  provided  that  it  was  issued  "upon 
condition  that  the  statements  made  by  bim 
in  his  application  for  membership  In  said 
council,  and  the  statements  certified  by  him 
to  the  medical  examiner,  both  of  which  are 
filed  in  the  supreme  secretary's  office,  tte  made 
a  part  of  this  contract."  It  Is  now  urged 
that  the  "statements"  referred  to  in  the 
certificate  do  not  Include  the  warranty  or 
waiver  embraced  In  the  application,  and  that 
such  warranty  and  waiver  became  no  part  of 
the  contract.  This  view,  we  think,  should 
not  be  adopted.  From  the  reading  of  the 
certificate,  application,  and  medical  exam- 
ination, which  Is  also  signed  by  Foley,  It  Is 
quite  apparent  that  It  was  the  understand- 
ing and  intention  of  the  contracting  parties 
that  the  application  was  to  become  a  part 
of  the  contract  We  do  not  orerlook  the  rule 
tha^  In  constmlng  eontracte  of  Imuraace,  we 


should  be  strict  as  to  the  Insnrer,  and  liberal 
as  to  the  Insured.  It  does  not  In  this  case 
permit  an  escape  from  the  manifest  Intention 
of  the  parties.  To  limit  the  word  "state- 
ments," appearing  In  the  certificate,  to  that 
which  he  has  stated  In  the  application  with 
reference  to  his  physical  condition,  excluding 
all  other  assertions,  we  think,  would  be  too 
narrow  and  technicaL  The  word,  as  com- 
"monly  used,  has  a  more  comprehensive  mean- 
ing. It  is  a  formal  embodiment  in  language 
of  matter  communicated  to  another.  It  la, 
to  express  the  particulars  of;  to  represent 
fully  In  words;  make  known  specifically; 
explain;  narrate;  to  recite  facts,  etc.  See 
Cent  Diet  It  Is  not  necessarily  limited  to 
the  statement  of  a  fact  or  the  sutwtance  of 
a  cose,  but  may  include  the  provisloiis  of  a 
contract  The  application,  as  we  liave  seen, 
contained  a  warranty  as  to  the  correctness  of  ■ 
the  representations  made,  and  also  a  waiver 
of  the  applicant's  right  to  exclude  the  evi- 
dence of  physicians  who  had  treated  him. 
He  stated  that  he  warranted,  and  that  be 
waived,  and,  from  allusions  made  in  the  cer- 
tificate thereto,  the  conclusion  Is  Irresistible 
that  it  was  the  Intention  of  the  parties  to 
make  the  warranty  and  the  waiver  a  part  of 
the  contract 

A  more  serious  question  is  presented  with 
reference  to  the  walvOT.  It  Is  contended  that 
a  vraiver  before  the  trial  is  against  public  pol- 
icy, and  that  the  law  at  the  time  of  the  trial 
did  not  permit  it  The  law,  as  it  stood  at  the 
time  the  contract  was  made,  provided  that  **a 
person  duly  authorized  to  practice  j^alc  or 
surgery,  shall  not  be  showed  to  discloae  any 
information  which  he  acquired  hi  attending  a 
patient  in  a  professional  capacity,  and  which 
was  necessaiy  fo  enable  him  to  act  in  that 
capacify."  Code  Civ.  Proc  §  831.  Section  830 
provided  that  "the  last  three  sections  apply  to 
every  examination  of  a  person  as  a '  witness, 
unless  the  prorldmu  tfaerectf  are  expressly 
waived  by  the  person  confessing,  patloit  or 
the  client."  At  the  time  of  tiie  trial  the  last 
section  had  been  amended  so  as  to  require  the 
vwdver  to  be  made  upon  the  trial.  It  will 
thus  be  seen  that  the  right  to  waive  Is  given 
by  the  express  provisions  of  the  Code.  The 
right  of  the  legislature  to  establish  rules  of 
evidence,  and  to  make  them  applicable  to  all 
trials  thereafter  had.  is  unquestioned,  but  It 
cannot  pass  an  act  impairing  the  obligations 
of  a  contract.  The  waiver,  as  we  have  seen, 
was  a  part  of  the  contract  It  was  mode  to 
induce  it  It  was  authorized  by  the  Oode, 
and  is  binding  upon  the  parties,  unless  the 
making  of  It  at  tbat  time  was  against  public 
^licy.  In  Re  New  York  L.'  &  W.  R.  Co.,  OS 
N.  Y.  447-453,  Earl,  J.,  In  delivering  the  opin- 
ion of  the  court,  says:  "FarUee,  by  their  stip- 
ulations, may  in  many  ways  make  the  law  for 
any  legal  proceeding  to  which  they  are  par- 
ties, which  not  only  binds  them,  but  which 
the  courts  are  bound  to  enforce.  Tfaey  may 
stipulate  away  statutory,  and  even  constltn- 
thual,  rights.  They  may  stipulate  tot  abtatet 
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limftatioas  of  time  for  btlnglng  actions  for  the 
breach  of  contracts  tbon  are  prescribed  by  tbe 
statutes,  such  limitations  being  frequently 
found  in  Insurance  policies.  They  may  stipu- 
late that  the  decision  of  a  court  Bball  be 
fluol,  and  thus  waive  tbe  right  of  appeal;  and 
all  such  stipulations,  not  unreasonable,  not 
against  good  morals  or  sound  public  policy, 
hare  been  and  will  be  enforced;  and  gener- 
ally aJl  stipulations  made  by  the  parties  for 
the  government  of  their  conduct  or  the  con- 
trol of  tbelr  rights  in  the  trial  of  a  cause  or 
the  conduct  of  a  litigation  are  enforced  by  the 
courts."  In  Re  Coleman's  Will,  lU  N.  Y.  220, 
19  N.  E.  71,  an  attorney  of  tbe  testator  was 
requested  to  sign  the  attestation  clause  of  tbe 
will  as  a  witness.  It  was  held  that  this  was 
an  express  waiver,  within  tbe  meaning  of  sec- 
tion 836  of  tbe  Code.  In  tbls  case  it  will  be 
seen  that  tbe  waiver  was  before  the  death, 
and  Intended  to  take  effect  after  death,  upon 
the  probate  of  the  wllL  Ruger,  G.  J.,  in  de- 
livering the  opinion  of  the  court,  says  with 
reference  thereto:  "It  cannot  be  doubted 
that.  If  a  client  in  his  lifetime  should  call  bis 
attorney  as  a  witness  In  a  legal  proceeding, 
to  testify  to  transactions  taking  place  between 
himself  and  his  attorney,  while  occupying  the 
relation  of  attorney  and  client,  such  an  act 
would  be  held  to  constitute  an  express  waiver 
of  tbe  seal  of  secrecy  imposed  by  the  statute; 
and  can  it  be  any  less  so  when  the  client  has 
left  written  and  oral  evidence  of  bis  desire 
that  bis  attorney  should  testify  to  facts, 
learned  through  their  professional  relations, 
upon  a  Judicial  proceeding  to  take  place  after 
his  death?  We  think  not  McKlnney  v.  Rail- 
road Co.,  104  N.  Y.  352, 10  N.  B.  544.  The  act 
of  the  testator  in  requesting  his  attorneys  to 
become  witnesses  to  bis  will  leaves  no  doubt 
as  to  bis  intention  thereby  to  exempt  them 
from  tbe  operation  of  the  statute,  and  leave 
them  free  to  perform  tbe  duties  of  tbe  office 
assigned  them,  unrestrained  by  any  objection 
which  he  had  power  to  remove."  In  Adreveno 
T.  Association,  34  Fed.  870,  the  action  was 
upon  a  certificate  of  Insurance  which  con- 
tained a  clause  of  waiver  similar  to  the  one 
we  have  under  consideration.  The  statute  of 
Missouri  (Rev.  St  1879,  f  4017)  provided  that: 
"The  following  persons  shall  be  Incompetent 
to  testify:  A  physician  or  surgeon,  concern- 
ing any  information  which  he  may  have  ac- 
quired from  any  patient  while  attending  him 
in  a  professional  character,  which  information 
was  necessary  to  enable  him  to  prescribe  for 
such  patient  as  a  physician  or  to  do  any  act 
for  him  as  a  surgeon."  Thayer,  J.,  said: 
"The  statute  Is  construed  in  this  state  as  con- 
ferring a  prlvirege,  merely,  that  may  be 
waived.  It  is  not  declaratory  of  any  public 
pcJIcy.  The  public  Is  not  concerned  in  ex- 
cluding the  testimony  of  a  .physician  as  to  tbe 
condition  of  a  patient,  if  the  patient  himself 
does  not  object  to  such  disclosures.  In  this 
respect  tbe  courfas  of  this  state  follow  the  rul- 
ings in  New  York  and  Michigan  under  a  sim- 
ilar statute,  as  appears  by  the  cases  of  Cahen 


V.  Insurance  Co.,  41  N.  Y.  Super.  Ct  296; 
Railroad  Co.  v.  Martin,  41  Mich.  667,  3  N.  W. 
173.  As  tbe  patient  Is  at  liberty  to  waive  the 
privilege  which  tbe  law  affords  him,  it  appears 
to  me  it  is  Immaterial  whether  the  patient 
waives  the  privilege  by  calling  the  physician 
to  testify  in  his  behalf,  or  whether  he  waives 
It,  as  In  this  case,  by  a  clause  contained  in 
the  contract  on  wblcn  tbe  suit  is  brought; 
and,  if  the  patient  himself  waives  the  privi- 
lege by  a  clause  contained  In  tbe  contract,  that 
watver,.ln  my  judgment,  Is  binding  on  any 
one  who  claims  under  tbe  contract,  whether 
it  be  the  patient  himself  or  his  representative." 
See,  also,  AlbertI  v.  Railroad  Co.,  118  N.  Y. 
77-85,  23  N.  E.  35,  37;  Rosseau  v.  Bleau,  131 
N.  Y.  177-184,  30  N.  E.  52,  53.  It  appears  to 
us  that  these  cases  dispose  of  the  question 
under  consideration,  that  the  waiver  Is  not  In 
contravention  of  any  principle  of  public  pol- 
icy, and  that  the  amendment  to  section  836 
of  the  Code,  made  after  the  contract,  has  no 
application.  The  judgment  should  be  af- 
firmed, with  coats.  All  concur,  except  MAR- 
TIN,    not  Toting.   Jndgment  affimied. 


(151  N.  T.  204) 
DURYBA  v.  MACKBY  et  al. 
(Court  of  Appeals  of  New  York.    Dec.  15, 1896.) 

ADMIN18TRATOK — POWBS  TO  MOBTOA.OS -^ESTOPFBL. 

1.  A  temporary  edminisljator  appointed  pend- 
ing a  will  contest  has  no  authority,  virtue  of 
his  office,  to  mortgage  the  real  estate  of  the  de- 
cedent. 

2.  Pending  a  will  contest  a  temporary  admin- 
istrator was  appointed.  >  On  refusal  of  probate  of 
the  will,  by  an  order  of  court,  he  mortgaged  tbe 
real  estate,  to  obtain  money  for  attomers  fees 
and  costs.  The  decree  was  reversed.  Held,  that 
remainder-men  who  did  not  appear  at  the  con- 
test of  the  will,  or  know  of  the  mortgafe,  or  con- 
sent to  its  execntion,  were  not  estopped  to  deny 
its  validity. 

Appeal  from  supreme  court,  general  term, 

Second  department. 

Action  by  John  Duryea  against  John  Mackey 
and  others  to  foreclose  a  mortgage.  From  a 
judgment  of  the  general  term  (26  N.  T.  Supp. 
1120)  afflrmlng  a  Judgment  in  favor  of  plain- 
tiff, defendants  John  Mackey,  Jacob  Mack^, 
and  Freelove  Lewis  appeal.  Reversed. 

Albert  O.  McDonald,  for  appdlants.  Oacar 

Frlsbie,  for  respondent. 

ANDREWS,  C.  J.  On  the  6th  day  of  May, 
1882,  when  the  mortgage  for  the  foreclosure 
of  which  this  action  was  brought  was  exe- 
cuted, the  title  to  tbe  mortgaged  premises  was 
in  the  belrs  at  law  of  Henry  Cock,  or  In  tbe 
defendants  John  Mackey,  Solomon  Cock,  Ja- 
cob Mackey,  and  Freelove  Lewis,  devisees  un- 
der his  will.  The  testator,  Henry  Cock,  died 
on  the  31st  day  of  March,  1881,  leaving  a  will, 
whereby  he  appointed  the  defendant  John 
Mackey  the  executor,  and  devised  to  him  a 
life  estate  in  the  premises  in  question,  with 
remainder  to  the  other  defendants  named. 
The  will  was  presented  by  the  executor,  John 
Mackey,  for  probate^  soon  after  the  doatb  of 
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the  testator,  and  probate  was  contested  cer- 
tain persons;  and  on  the  iBt  day  of  February, 
1882,  the  surrogate  entered  a  decree  refu^ijs 
to  admit  the  will  to  probate,  and  awanUng  to 
the  attorneys  who  appeared  for  the  parties  on 
the  contest,  including  the  attorneys  for  the 
proponent  and  the  defendant  Solomon  Cock, 
costs  and  allowances,  to  be  paid  out  of  the 
estate  of  the  decedent,  amonntlng  In  the  ag- 
gregate to  $1,600.  The  defendants  Jacob 
Mackey  and  Freelove  Lewts  did  not  appear 
by  attorney  on  the  contest,  and,  so  far  as  ap- 
pears, they  took  no  part  therein.  The  defend- 
ant John  Mackey,  pending  the  contest,  had 
been  appointed  temporary  administrator  of 
the  estate.  There  were  no  moneys  in  his 
hands  out  of  which  the  costs  awarded  by  the 
decree  could  be  paid,  and  the  surrogate,  on 
the  same  day  on  which  the  decree  was  en- 
tered denying  probate  of  the  will,  made  an 
order  based  on  the  written  consent  of  the  at- 
torneys for  John  Mackey  and  Solomon  Cock, 
and  of  the  attorneys  for  the  contestants,  au- 
thorizing John  Mackey,  the  temporary  admin- 
istrator, to  borrow  the  sum  of  f 2,000  "as  such 
temporary  administrator,  and  to  execute  a 
proper  bond  and  mortgage  upon  the  real  estate 
of  which  said  Henry  Cock  died  seised,  to  se- 
cure the  payment  of  the  same."  Thereupon 
the  temporary  administrator  borrowed  of  the 
plaintiff  the  sum  mentioned^  and,  as  security 
therefor,  executed  to  him  his  bond  In  his  offi- 
cial character,  and  the  mortgage  now  In  ques- 
tion. The  money  borrowed  was  applied  by 
the  temporary  administrator  to  pay  the  costs 
and  allowances  awarded  in  the  decree  of  the 
surrogate,  and  the  sum  of  $400  was  received 
and  retained  by  his  attorney.  Subsequently, 
on  appeal  to  the  snpreme  court,  the  decree  of 
ttie  surrogate  denying  probate  of  the  will  was 
reversed,  and  the  will  admitted  to  probate; 
The  interest  on  the  mortgage  was  paid  by 
John  Mackey  for  eight  years,  and  payments 
were  then  discontinued.  This  action  was 
brought  to  foreclose  the  mortgage.  The  de- 
fendant John  Mackey,  the  life  tenant,  and  the 
defendants  Jacob  Mackey  and  Freelove  Lew- 
Is,  two  of  the  devisees  In  remainder,  defended, 
on  the  ground  that  the  mortgage  was  executed 
without  legal  authority,  and  was  void;  but 
the  defense  was  overruled  as  to  all  of  the  de- 
fendants by  the  special  term,  on  the  ground 
that  they  were  estopped  to  deny  its  validity, 
and  the  general  term,  on  appeal,  affirmed  the 
judgment  of  foreclosure  entered  on  the  decree 
of  the  special  term. 

The  judgment  is  manifestly  erroneous  as 
'to  the  defendants  Jacob  Mackey  and  Free- 
love  Lewis.  The  temporary  administrator 
had  no  authority  to  mortgage  the  real  estate 
of  the  decedent  by  virtue  of  his  office.  A 
temporary  administrator,  as  such,  takes  no 
title  to  the  real  estate  of  a  decedent,  and  can 
by  no  act  of  his,  by  virtue  of  his  office,  sell, 
charge,  or  Incumber  It,  or  in  any  way  affect 
or  prejudice  the  right  of  heirs  or  devisees. 
The  mortgage  executed  by  the  temporary 
administrator  In  this  case,  which  purported 


to  bind  the  whole  estate,  was  therefore  Inef- 
fectual to  charge  the  interests  of  the  devisees 
In  remainder,  unless  the  order  of  the  surro- 
gate authorizing  the  mortgage  was  a  lawfid 
exercise  of  his  Jurisdiction,  or  unless  they 
have  estopped  themselves  from  questioning 
Its  validity.  It  Is  very  clear  that  the  order 
of  the  surrogate  was  without  Jurisdiction. 
The  statute  defines  with  great  precision  the 
power  of  surrogates  In  respect  to  the  sale  or 
mortgage  of  the  real  estate  of  decedents  for 
the  payment  of  debts,  and  the  procedure  to 
be  taken.  Code  Olv.  Proc.  S  2749  et  seq.  The 
proceedings  are  to  be  Instituted  by  petition 
presented  by  an  executor  or  administrator 
other  than  a  temporary  administrator,  or  by 
a  creditor.  See  section  2750.  A  citation 
must  be  issued,  and  proofs  taken,  and  a 
formal  adjudication  made.  It  Is  sufficient  to 
say  that  In  this  case  there  was  no  semblance 
of  a  proceeding  under  the  statute.  Nor  did 
the  surrogate  acquire  any  Jurisdiction  to 
make  the  order  granted  by  him  from  the  con- 
sent of  the  attorneys  who  apjwared  on  the 
contest  of  the  will.  His  jurisdiction  to  order 
the  sale  or  mortgage  of  the  real  estate  of  a 
decedent  can  only  be  exercised  in  the  manner 
and  by  the  procedure  prescribed  In  the  stat- 
ute. His  jurisdiction  is  limited,  and  substan- 
tial compliance  with  the  procedure  prescrib- 
ed Is  necessary  to  the  validity  of  any  order 
he  may  make  for  the  sale  or  mortgaging  ot 
the  estates  of  decedents.  The  mortgage  In 
question,  therefore,  did  not  bind  the  Interests 
of  the  remainder-men,  unless  they  are  pre- 
cluded upon  the  doctrine  of  estoppel.  The 
temporary  administrator  took  under  the  wiU 
a  life  estate.  His  interest,  whatever  It  was, 
he  could  sell  or  mortgage.  He  procured  the 
money  on  the  mortgage  on  the  representation 
that  he  was  authorized  to  borrow  It  on  the 
security  of  the  land,  and  that  all  the  parties 
in  Interest  had  consented  to  its  execution. 
We  think  there  can  be  no  doubt  that.  In  a 
court  of  equity,  he  cannot  be  heard  to  ques- 
tion that  the  mortgage  was  effectual  to  bind 
his  life  estate;  and  we  are  Inclined  also  to 
the  opinion  that  Solomon  Cock,  who  express- 
ly consented  to  the  execution  of  the  mort- 
gage. Is  bound  also,  and  that  his  Interest  bi 
the  land  Is  subject  in  equity  to  the  Incum- 
brance. 

But.  as  to  the  defendants  Jacob  Mackey 
and  Freelove  Lewis,  there  Is  no  evidence 
which,  according  to  established  rules,  pre- 
cludes them  from  Insisting  that  their  Inter- 
ests in  the  land  are  not  bound  by  the  mort- 
gage. They  did  not  sign  the  consent  presented 
to  the  surrogate.  They  were  not  consulted  or 
advised  as  to  borrowing  the  money.  Th^  did 
not  know  that  the  mortgage  was  to  be  execut- 
ed, and  first  knew  of  its  existence  after  the 
money  had  been  obtained,  and  the  mortgage 
had  been  delivered.  It  Is  possible  that  the 
testimony  of  Jacob  Mackey  may  warrant  the 
Inference  that  he  heard  In  a  vague  way  that 
money  was  to  be  borrowed  to  pay  the  ex* 
penses  of  the  litigation  over  the  will.  But  it 
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falls  far  short  of  establishing  tbat  he  knew 
that  It  was  proposed  to  mortgage  his  Interest 
In  tne  land  for  that  purpose.  Although  Ja- 
cob Mackey  and  FreeloTO  Lewis  may  have 
been  benefited  by  the  application  of  the  mon- 
ey borrowed  to  pay  the  costs  of  the  litigation, 
which,  by  the  surrogate's  decree,  were  char- 
ged on  the  whole  estate  the  decedent,  this 
fact  has  no  legal  bearing  In  the  case.  The 
land  could  not  be  mortgaged  without  their 
consent,  and,  if  they  have  been  Inrolnntarily 
benefited  by  the  application  of  the  money, 
they  cannot  be  required  to  contribute  to  the 
extent  of  such  benefit,  tbrougfa  an  enforce- 
ment of  the  mortgage.  The  case,  on  princi- 
ple, seems  very  plain.  The  defendants  Ja- 
cob Mackey  and  Freelore  Lewis  did  not  con- 
sent to  the  mortgage,  and  they  did  not  act 
and  made  no  representation  upon  which  the 
plaintiff  relied,  nor  was  there  silence  on  their 
part  when  there  was  any  occasion  or  duty 
to  speak.  Thompson  t.  Simpson.  128  N.  T. 
27(^  28  N.  E.  and  cases  elted.  l%e  Judg- 
ment baa  no  foundation  In  law  as  to  the 
appellants  Jacob  Maclffiy  and  Freriove  licw- 
Is,  and  must  therefore  be  roTersed  as  to 
thm.  The  situation  Is  such  that  a  new  trial 
should  be  ordered  generally,  and  on  the  new 
trIU  the  rights  of  all  the  parties  may  be 
settled  and  defined.  The  Judgment  should 
be  reversed,  and  a  new  trial  ordered.  All 
concur.  Judgment  reversed. 


(in  N.  T.  210) 

PEOPLE  T.  T0UNG3. 
(Conrt  of  Appeals  of  New  Tork.  Dec  IS,  1886.) 

RiTiEflr  OK  APPB4L  —  Coram  —  DssioHATiox  or 

Terms— CuRiso  iRRSODLAUiTiBa— Ezpbbt  Wit- 
nesses—Opinion  EVIDENOB— HaRULESS  EBROB 
— lUFSACHinS  WlTNBSa. 

1.  An  Isfltie  of  fact  detamloed  by  a  ixaj  upon 
evidence  which  U  aufiicient,  tlioufh  capable  of  di- 
verse and  opposing  inferences,  wiU  not  be  disturb- 
ed on  appeal. 

2.  Code  CiT.  Proc.  I  232,  reqniring  the  sn- 

rune  court  justices,  on  or  before  December  1st 
erery  second  year,  to  appoint  special  terms,  is 
merely  directory  as  to  date,  and  the  fact  that  an 
appointmeDt  is  not  made  on  that  day  will  not  in- 
Talidate  the  term. 

8.  Any  irreguJarity  in  the  designation  by  the 
appellate  divi^on  justices,  prior  to  January  1, 
leSI6,  of  special  terms  of  coiul,  arisiog  from  the 
foct  that  the  appellate  division  had  no  legal  ex- 
istence until  such  date,  was  cured  by  a  redesig- 
nation  when  the  justices  convened  on  that  day. 

4.  Where  a  term  of  court  was  appointed  by  the 
body  which  the  constitution  and  statute  bad  des- 
ignated for  that  purpose,  and  the  grand  jury  was 
regularly  drawn  according  to  the  forms  of  law, 
the  fact  that,  in  appointing  such  term  the  law 
was  not  strictly  complied  with  is  not  ground  for 
settinfr  aside  a  conviction  under  an  mdicfament 
found  in  that  court. 

6.  It  is  not  error  to  pennit  a  medical  experL 
who  has  made  a  personal  examination  of  a  patient 
for  the  pnrpose  of  determining  his  mental  condi- 
tion, to  give  his  opinion  as  to  that  condition  at 
the  time  of  the  examination,  without  first  dis- 
closing the  particular  facts  on  which  the  opinion 
la  batted. 

6.  A  nonexpert  witness  may  not  express  an 
opinion  on  the  subject  of  Insanity  or  sanity,  but 
must  state  the  impression  that  the  acts  and  dec- 
larations of  the  person  omceming  wtuun  the  in- 


QQiry  is  made  produced  on  his  mind  at  the  time. 

7.  Error  in  allowing  a  nonexpert  witness  to 
state  that  defendant  was  rational  is  harmless 
where  it  appears  from  the  entire  evidmce  tliat 
tUe  witness  was  on^  a^ving  his  impresrion,  de- 
rived from  the  acts  and  declarationa  of  dnend- 
ant. 

8.  A  medics!  expert,  having  testified  that  crying 
in  most,  if  not  in  all,  cases  was  no  indication  of 
Insanity,  was  asked  on  cross-examination  whether 
he  had  over  examined  one  H.,  and  on  objection 
to  the  question  it  was  proposed  to  show  that  H. 
cried  a  good  deal  as  defendant  did,  and  that  he 
vras  sent  to  an  Insane  asylum  on  the  doctor's 
certificflt",  but  thfife  was  no  offer  to  prove  that 
H.'s  crying  was  recognized  by  witness  as  a  symp- 
tom of  insanity,  or  that  it  innuenced  bis  action  in 
making  the  certificate.  Eeld,  that  the  question 
and  oner  showed  no  basis  for  impeachment  Ot 
the  witness,  and  was  properly  rejected. 

9.  While  the  Bupreme  court  may  grant  a  new 
trial  for  errors  of  kw,  though  no  excwtiona 
taken.  It  must  anwar  that  the  accused  was  prej- 
udiced    tiie  erroneous  mlingB. 

Appeal  from  supreme  court,  trial  term. 
WUllam  Tounga  was  convicted  of  murda, 
and  appeals.  Affirmed. 

Louis  H,  Reynolds,  for  appellant  Z.  S. 
WesOoook  and      V.  Flab,  for  the  People. 

O'BRIENf  J.  The  defoidant  waa  convict- 
ed of  murder  In  the  first  degree*  and  appeals 
to  this  court  for  a  new  trial.  There  is  no 
dispute  whatever  with  respect  to  the  fact 
that  on  the  14th  day  of  December,  1895,  at 
the  place  charged  In  the  Indtetment,  the  de- 
fendant shot  and  killed  his  wife  with  a  re- 
volver, having  deliberately  fired  two  shots  at 
her,  both  of  which  took  effect,  and  one  of 
them  Inflicting  a  mortal  wound  producing 
deaith.  The  facts  and  circumstances  attend- 
ing the  commission  of  the  act  lire  fully  dis- 
closed by  the  record,  but  It  la  not  necessary 
to  repeat  them  here  at  much  length.  The  de- 
fense was  Insanity,  or  at  least  the  existence, 
^t  the  time  of  the  oommlstion  of  the  act  by 
the  defendant,  fO.  such  mental  disturbance  or 
defect  of  reason  as  to  render  him  irrespon- 
sible for  hia  act  Some  proof  was  given  by 
the  defendant  tending  to  support  this  defense, 
which  was  answered  by  the  people  by  proof  of 
his  acta  and  declaiaHons  before  and  after 
the  shooting,  and  by  the  testimony  of  medical 
experts  to  flie  effect  that  the  defendant  was 
sane  at  the  time  he  committed  the  act  char- 
ged. It  cannot  be  and  Is  not  serlondy  claim- 
ed 1^  the  learned  counsel  for  tbe  defendant, 
that  the  verdict  ot  the  Jury  In  finding  that 
the  defendant  was  responsible  is  agalnrt  the 
weight  ot  evidence,  or  that  there  is  any  Just 
ground  for  complaint  In  that  r^pect  It  is 
proper  to  say  that,  after  a  careful  examhia- 
tkn  of  all  the  testimony  In  regard  to  the  men*, 
tal  condltlm  of  the  d^endant  at  the  time  ctf 
the  homicide,  it  does  not  fairly  permit  any 
other  conclusion  than  that  the  shooting  was 
the  willful,  deliberate,  and  premeditated  act 
of  a  person  who  understood  perfectly  well 
the  nature,  quality,  and  consequences  of  his 
act  Indeed,  but  for  the  atrocious  circum- 
stances attending  and  preceding  the  act  and 
the  absence  of  all  cause,  provocation,  or  ap- 
parent motive  for  the  commission  of  the 
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crime,  the  defendant's  rasponslbUlty,  In  the 
legal  sense,  could  scarcely  be  doubled.  It  ap- 
pears that  tbe  defendant  and  tbe  deceased 
bad  been  married  something  over  six  years, 
and  had  two  children.  They  lived  together 
until  the  month  of  October,  1895,  when  the 
deceased  left  the  defendant,  and  entered  the 
hospital  for  treatment  of  a  private  disease 
which  she  claimed  had  been  communicated  to 
her  by  the  defendant.  This  disease  seriously 
affected  her  health,  and  destroyed  the  sight 
of  one  of  her  eyes.  Whatever  may  be  the 
truth  as  to  the  responsibility  of  the  defend- 
ant for  bis  wife's  eonditlon,«]t  ts  quite  clear 
that  she  believed  that  be  was  the  author  of 
the  wrong,  and  refused  to  live  with  him  any 
longer,  and  finally  threatened  to  apply  for  a 
divorce.  The  proof  would  seem  to  Indicate 
that  the  wife  looked  upon  the  defendant  with 
feelings  of  hatred  and  disgust,  but  that  be 
was  anxious  to  have  her  return,  and  resume 
her  marital  relations  with  him.  He  attempt- 
ed to  bring  this  result  about  through  the  in- 
tervention of  fi-Iends  and  neighbors  and  oth- 
erwise, but  failed.  When  be  became  con- 
vinced that  his  wife  Intended  to  seoarate  from 
him,  he  sold  his  household  effects,  with  tbe 
Intention,  apparently,  of  leaving  the  place. 
The  deceased  returned  from  the  hospital  about 
a  week  before  tbe  homicide,  and  wtth  her 
children  went  to  the  house  of  a  neighbor, 
where  she  had  been  Invited  by  his  wife  and 
grown-up  daughter,  who  evidently  sympa- 
thized with  her  misfortunes.  The  defendant 
was,  or  pretended  to  be.  Jealous  of  the  rela- 
tions thait  existed  between  his  wife  and  this 
neighbor.  In  whose  house  she  had,  for' the 
time  at  least,  taken  up  her  abode;  and  this 
Is  the  only  motive  suggested  for  tbe  commis- 
sion of  the  Clime.  Whatever  may  have  been 
the  real  staite  of  the  defendant's  feelings  on 
this  subject,  there  Is  no  proof  fn  tlie  record 
to  Indicate  that  he  bad  the  slightest  cause  to 
suspect  tbait  anything  improper  bad  taicen 
place  between  them,  or  was  likely  to.  The 
deceased  wife  seems  to  have  sought  the  shel- 
ter of  this  neighbor's  house,  for  tbe  time  at 
least,  (or  herself  and  children,  and  be  and  bis 
wife  and  daughter  extended  It  to  her  as  an 
act  of  kindness.  On  the  14tb  day  of  Decem- 
ber, 1895,  the  defendant  went  to  this  house, 
armed  with  a  revolver,  entered  through  the 
kitchen  door  without  any  warning  or  invita- 
tion, then  passed  Into  another  room,  whera 
his  wife  was,  and  there  fired  tbe  shot  which 
caused  her  death.  It  appears  that  for  some 
days  prior  to  the  homicide  tbe  defendant  liad 
the  revolver  In  his  possession,  and  practiced 
with  it,  and  that  he. made  various  statements 
to  different  persona  In  the  nelghborhnod  with 
respect  to  his  wife,  and  his  Intentions  to- 
WBrds  her,  which  the  Jury  was  warranted  In 
Interpreting  as  threats  on  his  part  to  take  her 
life. 

Tjooking  at  the  case  upon  the  merits,  it  Is 
impossible  to  find  any  ground  for  the  inter- 
ference of  this  court.  The  questions  hi  the 
case  were  for  the  Juryi  and  the  verdict  Is 


well  supported  by  the  evidence.  While  this 
court  has  the  power,  in  a  capital  case,  to  re- 
view the  facts,  and  to  grant  a  new  trial  when 
satisfied  that  the  accused  has  not  had  a  fair 
trial,  or  when  it  appears  that  Injustice  has 
been  done,  yet  It  must  observe  the  rules  and 
principles  which  apply  to  all  Mbunals  exer- 
cising appellate  Jurisdiction.  It  is  the  prov- 
ince of  the  Jury  to  determine  questions  of 
fact  depending  upon  conflicting  evidence,  and 
to  declare  by  their  verdict  what  the  truth  Is; 
and  when  the  Issue  of  fact  la  once  deter- 
mined upon  evidence  which  Is  sufficient,  even 
though  it  may  be  capable  of  diverse  and  op- 
posing Inferences,  this  court  has  no  more 
right  tban  the  trial  court  to  substitute  Its 
own  judgment  In  the  place  of  that  of  the 
Jury,  or  to  usurp  its  legitimate  functions. 
People  V.  Kerrigan,  147  N.  T.  210,  41  N.  B, 
4M.  There  cannot  be  any  serious  ground 
for  the  claim,  and,  Indeed,  It  Is  not  claimed 
that  this  Is  a  case  which  would  Justify  this 
court  in  interfering  with  the  facts  as  de- 
termined by  the  Jury, 

We  can  only  consider,  upon  this  appeal, 
certain  exceptions  taken  at  tbe  trial,  and 
which  have  been  urged  upon  the  argument 
as  grounds  for  the  reversal  of  the  Judgment 
The  defendant  was  Indicted  at  a  term  of 
the  court  held  on  January  20,  1896,  which 
waa  appointed  by  tbe  justices  of  tbe  appel- 
late division  In  the  Third  department  on  De- 
cember 3,  1895.  On  January  1,  1896,  the 
same  justices  reconvened  and  made  the  ap- 
pointments for  terms  of  courts  as  before, 
thus  ratifying  what  had  been  done  at  their 
first  meeting.  The  justices  were  required  to 
make  these  appointments  by  article  6,  §  2, 
of  the  new  constitution,  and  also  by  section 
232  of  the  Code  of  CivU  Procedure.^  It  Is 
true  that  by  the  provisions  of  the  Code  they 
were  required  to  make  the  appointments  be- 
fore the  Ist  day  of  December,  1895;  but  this, 
we  think,  was  directory,  and  the  fact  that 
they  did  not  make  the  designations  until 
three  days  afterwards  does  not,  we  think, 
affect  tbe  validity  of  the  act.  The  constitu- 
tion conferred  upon  them  this  power  In  ex- 
plicit language,  and  their  jurisdiction  was 
not  aflTected  by  the  circumstance  that  the  act 
was  not  performed  on  the  precise  day  lhat 
the  legislature  bad  designated  for  that  pur- 
pose. It  is  further  said  that,  as  tbe  appel- 
late division  had  no  legal  existence  under 
the  constitution  until  January  1,  1890,  the 
designation  of  the  terms  of  the  court  on  De- 
cember 3,  1895,  was  premature.  It  Is  true 
that  the  jurisdiction  of  the  appellate  division 
as  a  court  was  not  complete  until  January  1, 
1896,  and  exists  from  that  day  only.  But 
we  think  that  this  fact  would  not  exclude  the 
power  of  the  Justices  after  their  appoint- 


1  Code  Civ.  Proc  S  232,  provides  that  on  or 
before  December  1,  1877,  ana  every  second  year 
thereafter,  the  justices  of  the  supreme  court 
must  appoiDt  the  times  and  places  for  holding 
special  terms  of  the  sopreme  court  and  courts  «f 
oyer  and  terminer  within  their  department. 
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ment,  and  before  tiiat  day,  to  assemble  and 
designate  the  terms  of  the  court,  and  assign 
the  Justices  who  were  to  preside  therein. 
The  constitution  required  them  to  perform 
this  duty  without  designating  any  time,  and 
the  legislature,  under  the  constitution,  had 
directed  the  performance  of  the  act  prior  to 
the  1st  of  December.  The  designation  of 
the  parttcular  day  was,  as  we  have  already 
remarlced,  directory,  and  the  observance  of 
the  date  was  not  essential  to  the  jurisdic- 
tion to  perform  the  act. 

But  if  it  could  be  shown  that  there  was 
any  irregularity  in  the  designation  made  by 
the  appellate  division  Justices  arising  from 
the  fact  that  they  did  not  consttCute  a  court 
until  the  1st  day  of  January,  1S90,  still  we 
think  that  the  Irregularity,  if  any,  was  cured 
by  the  redeslgnatlon  on  that  day,  when  the 
Jurisdiction  of  the  court  bex;ame  complete. 
We  think,  therefore,  that  there  is  no  sub- 
stantial ground  upon  which  the  legality  or 
regularity  of  the  court  where  the  indictment 
was  found  can  be  questioned.  People  t. 
Herrmann,  149  N.  Y.  190,  43  N.  B.  546.  But, 
even  If  this  were  otherwise,  and  it  could  be 
said  that  the  designation  of  the  terms  of  the 
court  was  not  In  strict  compliance  with  the 
constitution  or  the  statute,  the  objection 
would  not,  we  think,  avail  the  defendant 
The  court  In  which  the  Indictment  was  found 
was  appointed  to  be  held  by  the  body  which 
the  constitution  and  the  statute  had  desig- 
nated for  that  purpose.  The  grand  jury  was 
regularly  drawn  from  the  body  of  the  coun- 
ty, summoned  and  sworn,  as  provided  by 
law.  It  was  at  least  a  de  facto  Jury,  select- 
ed and  organized  under  the  forms  of  law, 
and  that  was  sufficient  for  the  protection  of 
all  the  defendant's  constitutional  rights. 
People  V.  Petrea,  92  N.  Y.  128. 

It  appears  by  the  record  that  certain  med- 
ical experts  were  called  as  witnesses  by  the 
prosecution,  who  testified  that  they  had  made 
a  personal  examination  of  the  defendant 
with  reference  to  his  sanity,  and  were  then 
asked  whether,  In  their  opinion,  he  was  aane 
at  the  time  of  such  examination.  These  ques- 
tlouB  were  objected  to  by  the  defense  as  in- 
comiiptent,  but  the  objection  was  overruled, 
and  there  was  an  exception.  It  is  now  ur- 
ged that  these  experts  should  not  have  been 
permitted  to  express  an  opinion  without  first 
stating  the  facts  upon  which  such  opinion 
was  based.  The  testimony  of  experts  is  an 
exception  to  the  general  rule  which  requires 
that  the  witness  must  state  facts  and  not 
express  opinions.  In  such  cases  the  opinion 
of  the  witness  may  be  based  upon  facts  so 
exclusively  within  the  domain  of  sclentiflc 
or  professional  knowledge  that  their  signif- 
icance or  force  cannot  be  perceived  by  the 
Jury,  and  It  Is  because  the  facts  are  of  such 
a  character  that  they  cannot  be  weighed  or 
underntood  by  the  Jury  that  the  witness  Is 
permitted  to  give  an  opinion  as  to  what  they 
do  ox  do  not  Indicate.  In  such  cases  it  ia  the 
opinion  of  the  witness  that  Is  supposed  to 


possess  peculiar  value  for  the  information  of 
the  Jury.  Of  course,  all  the  facts  or  symp- 
toms upon  which  the  opinion  is  baaed  may  be 
drawn  out  also  either  upon  the  direct  or  cross- 
examinations.  It  Is  undoubtedly  the  better 
practice  to  require  the  witness  to  state  tiie 
circumstances  of  his  examination,  and  the 
facts,  symptoms,  or  Indications  upon  which 
his  conclusion  is  based,  before  giving  the 
opinion  to  the  Jury.  But  we  think  that  It  is 
not  legal  error  to  permit  a  medical  expert, 
who  has  made  a  personal  examination  of  a 
patient  for  the  purpose  of  determining  his 
mental  condltloit  to  give  his  opinion  as  to 
that  condition  at  the  time  of  the  examina- 
tion, without,  in  the  first  Instance,  disclosing 
the  particular  facts  upon  which  the  opinion 
te  based.  The  party  caUIng  the  witness 
may  undoubtedly  prove  the  facts  upon  which 
the  opinion  Is  based,  and,  as  we  have  already 
observed,  that  Is  doubtless  the  safer  prac- 
tice. It  may  also  be  true  that  the  court,  in 
the  exercise  of  a  sound  discretion,  may  re- 
quire the  witness  to  state  the  facts  iKfore 
expressing  the  opinion,  and  in  all  cases  the 
opposite  par^  has  the  right  to  elicit  the  facts 
upon  cross-examination.  But  the  precise 
question  here  is  whether  the  court  nnnmltted 
an  error  In  permitting  the  witness  to  give 
the  opinion  before  the  facts  upon  which  It 
was  founded  were  all  disclosed,  and  we  think 
tliat,  when  it  Is  shown  that  a  medical  expert 
has  made  the  proper  professional  examina- 
tion of  the  patient  In  order  to  ascertain  the 
existence  of  some  physical  or  mental  dis- 
ease he  Is  then  qualified  to  express  an  opin- 
ion on  the  subject,  though  he  mi^  not  yet 
have  stated  the  scientific  facts  or  external 
symptoms  upon  which  It  Is  based.  People 
V.  Kemmler,  119  N.  Y.  580,  24  N.  E.  9;  Peo- 
ple T.  Taylor,  138  N.  Y.  398,  »  N.  B.  27B; 
People  V.  Hoch,  150  N.  T.  291,  44  N.  B.  976. 

The  prosecution  called  several  persons  as 
witnesses,  who  were  not  experts,  and  they 
testified  to  various  acts  and  conversations 
with  the  defendant  at  or  about  the  time  of 
the  homicide,  and  they  were  then  asked 
whether  those  acts  and  conversations  were  ra- 
tional or  Irrational,  and  the  answer  was  that 
they  were  rational.  These  answers  were  re- 
ceived under  objection  and  exception  by  the 
defendant's  counsel.  It  Is  now  urged  that 
these  questions  were  Improper;  that  the  In- 
quiry should  have  been,  not  whether  the  de- 
fendant was  absolutely  rational  or  otherwise, 
but  OS  to  the  opinion  or  Impression  which  the 
witness  derived  from  his  acts  and  conversa- 
tions at  the  time  on  this  subject,  or  with  ref- 
erence to  his  mental  condition.  It  Is  doubt- 
less true  that  such  Is  the  form  of  the  question 
which  the  courts  have  long  sanctioned  for  the 
examination  of  nonexpert  witnesses.  They 
are  not  allowed  to  express  an  opinion  on  the 
subject  of  sanity  or  insanity,  or  as  to  whether 
the  party  was  In  fact  rational  or  irrational, 
but  only  to  state  the  impression  that  the  acta 
and  declarations  of  the  party  concerning  whom 
the  inquiry  la  made  produced  upon  their  minds 
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at  the  time.  Paine  v.  Aldrlch,  133  N.  Y.  544, 
30  N.  E.  725;  Clapp  v.  Fullerton,  34  N.  T. 
190;  O'Brien  v.  People,  36  N.  Y.  278.  B«t» 
while  these  questions  were  improper  in  form. 
It  is  quite  apparent,  when  the  whole  examina- 
tion Is  read,  that  the  witnesses  were  all  the 
time  stating  nothing  more  than  their  opinions 
and  Impressions  derived  from  the  acts  and 
conversations  stated,  and  such  must  have  been 
the  understanding  of  the  court  and  Jury. 
There  was,  no  doubt,  a  teclyilcal  error  com- 
mitted In  permitting  the  district  attorney  to 
propound  the  questions  in  that  form,  but  it  Is 
equally  clear,  we  think,  that  the  defendant 
was  in  no  way  Iiarmed  or  prejudiced  by  the 
ruling.  When  the  testimony  given  by  these 
witnesses  is  carefully  examined.  It  will  be 
seen  that  It  amounts  to  nothing  more  than  the 
impressions  which  the  witnesses  derived 
from  the  acts  and  conversations  related,  and 
there  is  no  reason  to  believe  that  it  was  un- 
derstood by  the  Jury  in  any  other  sense. 
Moreover,  it  should  be  observed  tliat  the  ob- 
jection to  the  question  to  these  witnesses  aa 
well  as  that  to  the  experts  was  so  general  aa 
not  fairly  to  indicate  the  ground  now  iirged 
against  the  ruling. 

It  appeared  from  the  testimony  of  the  de- 
fendant's witnesses  that  for  some  time  prior 
to  the  homicide,  and  while  his  wife  was  In 
the  hospital,  and  when  It  became  known  to 
him  tliat  she  intended  to  separate  from  him, 
he  was  seen  to  exhibit  considerable  emotion, 
and  on  some  occasloos  to  shed  tears.  It  was 
ua>on  his  acts,  statements,  and  general  appear- 
ance on  such  occasions  that  the  witnesses 
called  In  his  behalf  formed  their  o^^nions  In 
regard  to  his  mental  condition.  Whether  his 
condition  at  these  times  was  due  to  any 
mental  disease  or  to  his  intemperate  habits, 
was,  of  course,  a  question  for  the  considera- 
tion of  the  Jury.  But  the  principal  medical 
expert  called  by  the  people  was  asked  wheth- 
er  those  acts  and  this  conduct  on  the  part  of 
the  defendant  did  not  indicate  Insanity.  The 
witness  stated,  tn  substance,  that  crying  in 
most,  if  not  tn  all.  cases  is  no  Indication  of 
insanity;  that  It  Is  more  an  indication  of  re- 
turning sanity,  as  the  insane  never  cry.  On 
cross-examination  be  was  asked  by  the  de- 
fendant's counsel  whether  he  had  ever  ex- 
amined a  man  named  Jacob  Helser.  This 
question  was  objected  to  as  Incompetent,  and 
the  counsel  then  stated  that  the  purpose  was 
to  show  that  the  same  symptoms  existed  in 
the  case  of  Helser,  and  upon  the  doctor's  cer- 
tificate he  was  sent  to  an  insane  asylum ;  that 
he  cried  a  good  deal,  as  the  defendant  did. 
The  court  sustained  the  objection,  and  exclud- 
ed the  answer.  No  exertion  appeans  to  have 
been  taken  to  this  ruling.  We  cannot  say 
that  the  ruling  was  erroneous  without  inject- 
ing Into  the  offer  some  things  which  It  does, 
not  contain  as  It  appears  in  the  record.  We 
could,  {>erhaps,  fairly  assume  that  the  doctor 
who  made  the  certificate  upon  which  Helser 
7a8  sent  to  the  asylum  was  the  witness  then 
i»(m  the  stand;  but  there  was  no  offer  to 


show  that  the  man  had  been  sent  to  the  asy- 
lum upon  the  same  indications  that  existed  in 
th^  case  of  the  defendant,  and  upon  those 
alone.  If  such  had  been  the  offer,  the  in- 
quiry was,  perluqis,  admissible  as  tending  to 
affect  the  credibility  of  the  witness  and  the 
value  of  bis  opinion  with  the  Jury.  Whether 
the  witness  had  or  had  not  at  some  time  ex- 
amined another  person,  was,  upon  Us  face, 
a  collateral  and  Immaterial  inquiry.  There 
was  no  error  in  excluding  the  answer,  unless 
It  appeared  from  tbe  offer  that  It  was  a  prop- 
er basis  for  Impeaching  tbe  witness  by  proof 
of  jBome  act  or  declaration  ont  of  court  whI<A 
was  conliadlctoiy  of  or  in&(Huijstent  with  his 
testimony  already  given.  What  the  counsel 
proposed  to  show  was  that  Helser  was  sent 
to  the  asylum  upon  the  doctor's  certificate, 
though  he  cried  aa  tbe  defendant  did.  It  was 
not  proposed  to  show  that  this  was  the 
ground  upon  which  the  certlflcate  was  made, 
or  even  that  the  witness  observed  or  knew  of 
any  such  symptom  in  his  case.  In  order  to 
render  the  questlffli  competent  as  a  basis  of 
Impeachment,  it  should  have  appeared  from 
the  offer  that  the  witness  made  a  certificate 
or  statement  In  another  case  contradictory  of 
or  inconsistent  wiUi  his  testimony  at  the  trial. 
To  say  that  Helser  cried  at  some  time  or  fre- 
quently was  of  no  consequence,  since  it  was 
not  proposed  to  go  furth^,  and  show  that  the 
witness  recognised  It  as  a  syn^^tom  <tf  Insan* 
ity,  or  that  it  entered  into  and  Influenced  his 
action  in  making  tbe  certificate. 

Legal  error  cannot  be  predicated  upon  an 
offer  to  Impeach  a  witness  when  the  offer  is 
expressed  In  language  so  vague  and  indefi- 
nite. The  court  may  properly  exclude  such 
collateral  matters,  unless  it  Is  made  to  ap- 
pear cl«irly  that  the  evidence  will  tend  to 
impeach  or  discredit  the  witness,  and  it  seems 
to  us  that  the  offer  made  by  tbe  defendant's 
counsel  did  not  meet  this  requirement  A 
question,  or  an  offer  of  proof  intended  to  be 
the  foundation  of  the  Impeachment  of  a  wit- 
ness, should  be  clear  and  specific.  If  it  does 
not  embrace  all  the  elements  of  a  contra- 
dictory or  inconsistent  act  or  statement  made 
out  of  court,  it  may  properly  be  excluded. 
The  question  and  the  offer,  when  read  to- 
gether, did  not  necessarily  Indicate  to  the 
court  any  proper  basis  for  an  Impeachment 
of  the  witness.  But,  even  If  all  this  were 
otherwise,  there  Is  no  reason  to  believe  that 
the  defendant  was  In  any  degree  prejudiced 
by  the  ruling.  It  was,  at  moat,  a  technical 
error  in  excluding  a  collateral  Inquiry  Into  the 
conduct  of  the  expert  In  granting  a  certificate 
in  another  case,  and  there  is  no  ground  stated 
to  Justify  tbe  belief  that,  had  it  been  pursued, 
it  would  have  resulted  m  anything  that  could 
have  benefited  the  defendant  upon  the  Issues 
in  tbe  case.  The  power  of  this  court  to  grant 
a  new  trial  upon  erroneous  rulings  at  the  trial 
is  ample,  even  If  no  exception  has  been  taken; 
but  in  such  a  case  It  should  appear  that  some 
principle  or  rule  of  law  has  been  violated,  to 
the  prejudice  of  the  accused.   If  It  appeared 
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In  thli  case  that  tiie  accused  had  been  or 
might  have  been  prejudiced  by  an  erroneoaii 
rullug,  we  would  not  hesitate  to  grant  a  new 
trial,  though  no  exception  appears  In  the  rec- 
ord. But  a  careful  examination  of  the  whole 
case  has  satisfied  us  that  the  ruling,  even  If 
deemed  to  be  erroneous,  was  of  no  conse- 
quence, and  could  have  had  no  effect  upon 
the  result.  The  power  to  grant  a  new  trial 
for  legal  error  must  be  exercised  In  conform- 
ity -with  another  provision  of  the  statute, 
which  requires  that  Judgment  upon  an  appeal 
must  he  rendered  without  regard  to  technical 
errors  or  defects,  qr  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties. 
Code  Or.  Proe.  S  542.  The  rulings  which  we 
have  referred  to,  and  which  are  discussed  at 
length  upon  the  brief  of  the  defendant's  coun- 
sel, fall,  as  we  think,  within  the  provisions  of 
this  section.  On  the  whole  case  we  are  com- 
pelled to  say  that  the  record  does  not  dis- 
close any  substantial  ground  Jipon  which  this 
court  would  be  justified  in  interfering  with 
the  Judgment,  and  it  must,  therefore,  be  af- 
firmed. All  concur;  BABTLETT,  J.,  In  re- 
sult  Judgment  affirmed. 

aU  iQd.  SS3}  " 

FIELD  T.  BROWN  et  aL 

(Supreme  Goort  of  Indiana.    Not.  24,  1898.) 

■  JCBT— ElOHT  TO  JUBT  TRIAL— ACTIOW—EqUITASLI 

DsnKSB — AsauHPsrr — Cohpuiht 

—  SOPFICIBNOT. 

1.  Rev.  St  1894,  |  412  (Rev.  St  1881,  <  409), 
provides  that  issues  of  law  and  of  fact  in  canses 
that,  prior  to  June,  1852,  were  of  exclusiye 
equitable  jnrisdlctitm,  shall  be  tried  by  the 
court  and  issaes  of  fact  in  all  other  caasea  shall 
be  triable  as  the  same  are  now  triable;  that,  in 
case  of  the  joinder  of  causes  of  action  which, 

Srior  to  said  date,  were  of  ezclnalTe  equitable 
orisdiction,  with  causes  of  action  or  defenses 
which,  prior  to  said  date,  were  designated  as 
actions  at  law,  and  triable  by  jury,  the  former 
■ball  be  triable  by  the  court,  and  the  latter  by 
a  jury,  unless  waived,  ete.  HtU  that  where  a 
complaint  states  both  equitable  and  legal  oauses 
of  action.  Id  separate  counts,  t^e  causes  of  ac- 
tion may  be  severed,  and  those  of  a  legal  char- 
acter be  tried  by  a  jury. 

2.  In  assnmput  for  mon^  had  and  received, 
it  appeared  from  the  answers  that  defendants, 
except  one,  were  banlcerB;  that,  between  Feb- 
ruary, 1887,  and  January,  1891,  they  received 
from  plaintiff  and  his  agents,  by  way  of  deposit, 
more  than  $300,000,  ail  of  which  they  bad  paid 
out  on  plalutifF's  checlis;  and  that  the  deposits 
consisted  of  600  Items,  and  the  payments  oq  the 
cbeclvs  of  800  items.  He!d,  that 'the  defense 
was  not  equitable,  on  the  ground  tiiat  the  traos- 
actions  for  Investieation  were  "long  accounts." 

3.  In  assumpsit  for  money  had  and  received, 
where  the  complaint  alleges  the  receipt  of  mon- 
ey by  defendant  to  the  use  and  benefit  of  plain- 
tiff, it  need  not  allege  a  demand. 

Appeal  from  circuit  court  Lawrence  coun- 
ty. 

Action  by  -Joaepfa  Field  against  Clark 
Brown  and  others,  lliere  was  a  judgment 
In  favor  of  defendants,  and  plaintiff  appeals. 
Reversed. 

Joseph  Giles,  W.  H.  Talbott,  Zarlng  &  Hot- 
tel,  and  Harvey  Morris,  for  appellant.  Wm. 
Ferrell.  Alspaugh  &  Lawler,  W.  P.  Rogers, 
and  BlUott  &  Elliott;  for  appellees. 


HACKNEY,  J.  Tlie  only  qnestlun  present- 
ed by  the  record  Is  as  to  wheth^  any  of  the 
issues  jtrined  In  the  lower  court  were  triable 
by  a  jury.  The  suit  was  by  the  appellant 
In  three  paragraphs  of  complaint  The  first 
sought  a  recovery  for  money  had  and  re- 
ceived, and  was  in  the  ordinary  form;  the 
second  sought  an  accoimtlng,  and  the  re- 
covery of  the  balance  to  be  ascertained;  and 
the  third  alleged  fraud  In  certain  stated  set- 
tlements, sought  to  Bet  aside  such  settle- 
ments, to  obtain  an  accounting,  and  to  re- 
cover the  amount  to  be  ascertained  In  his 
favor.  The  appellant  concedes,  and  correct- 
ly, we  have  no  doubt  that  the  second  para- 
graph presented  an  Issue  of  equitable  cog- 
nizance prior  to  the  18th  day  of  June.  1852. 
The  third  paragraph  was  of  like  character, 
and  would  have  Invoked  the  same  jurisdic- 
tion. The  first  paragraph,  however,  tender^ 
ed  an  Issue  triable  at  law,  and  not  In  chan- 
cery. This  conclusion  Is  conceded  by  the 
appellees.  By  the  statute  (Rev.  St  1894,  | 
412;  Rev.  St  1881,  S  409)  It  Is  provided  that 
"issues  of  law  and  issues  of  fact  In  causes 
that -prior  to  the  18th  day  of  June,  1852,  were 
of  exclusive  equitable  jurisdiction,  shall  bo 
tried  by  the  court;  issues  of  fact  in  all  other 
causes  shall  be  triable  as  the  same  are  now 
triable.  In  case  of  the  jcrtnder  of  causes  of 
action  or  defenses  wbicb,  prior  to  said  date, 
were  of  exclusive  equitable  Jurisdiction,  with 
causes  of  action  or  defenses  which,  prior  to 
said  date,  were  designated  as  actions  at  law 
and  triable  by  Jury,— the  former  shall  be  tri- 
able by  the  court  and  the  latter  by  a  jury, 
unless  waived,"  etc.  It  Is  manifest,  from  the 
language  of  this  statute,  that  there  may 
properly  be  Joined  causes  or  defenses  one 
of  which  is  triable  by  the  court  and  the  oth- 
er by  a  Jury.  So  It  does  not  follow  that,  be- 
cause the  second  and  third  paragraphs  of 
complaint  presented  causes  triable  only  by 
the  court,  the  cause  presented  by  the  first 
paragraph  was  thereby  "drawn  into  equity," 
and  was  triable  only  by  the  court. 

The  cases  of  Evans  v.  Nealis,  87  Ind.  287; 
Oarmlchael  v.  Adams,  91  Ind.  520;  Railway 
Oo.  V.  Griflln,  92  Ind.  487;  Miller  v.  Bank, 
99  lod.  272;  Lake  T.  Lake,  Id.  XiO;  McBride 
T.  Stradley,  103  Ind.  4G5,  2  N.  B.  358;  Towns 
T.  Smith,  115  Ind.  480.  16  N.  E.  811;  and 
■Monnett  v.  Turple.  132  Ind.  482,  32  N.  E. 
328.— have  been  cited  for  the  appellees  in 
support  of  the  contention  that  the  primary 
features  of  the  case  presented  by  the  com- 
plaint as  a  whole,  were  of  equitable  cogni- 
zance, and  that  the  entire  case,  therefore,  be- 
came subject  to  equitable  jurisdiction.  There 
is  no  doubt  from  those  cases  and  others, 
that  where  equity  takes  Jurisdiction  of  the 
essential  features  of  a  cause.  It  will  deter- 
mine the  whole  controversy,  though  there 
may  be  Incidental  questions  of  a  legal  na- 
ture. The  case  of  Oarmlchael  v.  Adams  il- 
lustrates that  rule.  There,  In  a  single  para- 
graph of  complaint  tbe  plalntiflF  sought  to 
recover  upon  a  note  and  to  foreclose  a  mort* 
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gage  securing  It  It  was  held  that  the  essen- 
tial relief  sought  (the  foreclosure  of  the 
mortgage)  was  of  equitable  cognizance,  and 
that  the  Incidental  question  (that  of  ascer- 
taining the  amount  due  upon  the  note)  pass- 
ed within  the  equitable  jurisdiction.  We 
hare  read  carefully  all  of  the  cases  dted,  and 
none  of  them  can  be  construed  as  holding 
that  numerous  canses  of  action,  stated  In 
Tsrlons  paragraphs  of  complaint,  may  not 
be  severed,  and  those  of  an  equitable  nature 
tried  by  tbe  court,  and  those  of  a  legal  char- 
acter tried  by  a  Jury.  If  the  cases  could  be 
so  construed,  they  would  certainly  be  in  di- 
rect conflict  with  the  statute  cited.  It  Is  In- 
sisted, howerer,  that  the  issues  as  formed 
npon  tills  paragraph  of  complaint,— that  is  to 
say,  those  introduced  by  the  answers,  when 
considered  In  connection  with  said  para- 
graph of  complaint.—become  of  equitable  cog- 
nizance, and  triable  by  the  court.  The  an- 
swers were  nnmerous,  and  Included  answers 
In  denial,  payment,  set-off,  and  former  adju- 
dication.—all  legal  defenses;  and  It  appear- 
ed frou}  other  answers  that  the  appellees 
other  than -Brown  were  bankers,  and  that, 
between  February,  1887,  and  January,  1891, 
they  received  from  the  appellant  and  his 
agents,  by  way  of  d^slt,  large  snms,  ag- 
gregating more  than  $300,000,  all  of  which 
they  had  paid  out  upon  appellant's  checks, 
and  that  tbe  deposits  consisted  of  600  items, 
and  the  payments  upon  checks  consisted  of 
800  Items.  As  to  any  of  the  last-mentioned 
answers.  It  may  well  be  doubted  whether 
any  one  of  them  Is  more  than  an  argu- 
mentative plea  of  payment,  or  In  denial  of 
the  allegations  of  the  first  paragraph  of  com- 
plaint I^ey  present  no  affirmative  Issue, 
and  seek  no  affirmative  relief.  The  statute 
we  have  quoted  very  plainly  recognizes  the 
.right  to  join  legal  and  equitable  causes  of 
ftction,  and  also  to  join  legal  and  equitable 
defenses.  This  right  Is  one  of  the  features 
of  our  Code  practice.  While  we  have  seen 
that  legal  and  equitable  causes  may  have 
been  joined,  though  we  should  look  to  the 
answers  to  carry  the  questions  arising  upon 
the  first  paragraph  of  complaint  Into  the 
class  designated  as  equitable,  we  are  not 
able  to  reacb  tbe  conclusion  that  any  equi- 
table defense  Is  pleaded  In  any  of  such  an- 
swers. 

The  insistence  of  appellees'  learned  counsel 
Is  that  the  answers  last  mentioned  disclosed 
that  the  transactions  for  Investigation  were 
"long  accounts,"  and,  from  their  complex  and 
multifarious  chnracter,  subjected  them  to  the 
Jurisdiction  of  the  chancellor.  To  this  propo- 
sition are  dted  a  numl>er  of  decisions,— one  a 
Wisconsin  case,  the  decision  In  which  Is  based 
npon  section  2SC4  of  the  Revised  Statutes  of 
that  state,  authorizing  a  reference  in  matters 
involving  complicated  accounts.  Others  ,are 
New  York  cases,  decided  with  reference  to  sec- 
tion 1013  of  the  Code  of  that  state,  authorizing 
tbe  submission  of  such  accounts  to  a  referee. 
Another  Is  Dubotng  de  St  Colombe  t.  IT.  S., 
T.45H.E.no.6— 80 


7  Pet  625,  where  tbe  trial  Judge,  In  an  In- 
junction suit,  heard  the  evidence  of  the  mat- 
ters In  question,  and  It  was  held  that  such 
matters  should  have  been  referred.  From  the 
nature  of  the  suit  It  was  of  equitable  cog- 
nizance, r^ardless  of  the  Inquiry  which  the 
court  held  should  have  been  referred.  Tied. 
Eq.  Jur.  §  533,  is  also  cited,  but  tlie  author 
there  discusses  the  growth  of  the  old  common- 
law  action  of  account  render  into  the  equitable 
suit  for  an  accounting,  by  reason  of  the  more 
satisfactory  aids  in  the  nature  of  discovery 
within  tbe  latter  jurisdiction.  He  then  shows 
that  a  suit  for  an  accounting  may  be  had,  as 
an  equitable  remedy,  where  the  accounts  are 
all  on  one  side,  and  there  are  circumstances 
connected  with  the  transaction  which  create 
great  complications  or  cUflacultles  In  the  way  of 
a  settlement  at  law;  where  there  are  mutual 
accounts,  and  there  is  great  dllficulty  of  secur- 
ing a  satisfactory  accounting;  or  where  the 
monetary  obligations  arise  between  parties  oc- 
cupying a  fiduciary  relation.  Bisp.  Eq.  8 
Is  cited  by  appellees.  It  Is  there  said:  "While 
the  Jurisdiction  of  courts  of  chancery  In  mat- 
ters of  account  is  limited  by  tbe  consldemtions 
above  stated,  and  perhaps  by  otbers.  It  Is,  nev- 
ertheless, difflcnlt  to  draw  tbe  line  with  abso- 
lute precision.  It  may,  however,  be  affirmed 
that  in  sU  cases  in  which  an  action  of  ac- 
count would  be  a  proper  remedy  at  law,  the 
jurisdiction  of  a  court  of  eqnlty  is  undoubt- 
ed; and  that  this  Jurisdiction  will  extend, 
moreover,  to  all  cases  of  mutual  accounts,  and 
also  to  cases  In  which  the  accounts  are  all  on 
one  side,  but  are  very  complicated  and  Intri- 
I  cate,  although  such  accounts  would  not  be 
I  cognl^ble  in  the-  common-law  action,  as  not 
existing  between  those  parties  by  and  against 
whom  account  render  will  lie.  In  short  the 
jurisdiction  of  the  chancellor  covered  all  cases 
for  which  acconnt  render  would  He,  besides 
many  to  which  that  action  did  not  extend." 
Some  of  tbe  limitations  referred  to  In  the  sec- 
tion quoted  are  stated  In  section  483  of  that 
work:  "It  must  not  be  supposed,  however, 
that  a  court  of  chancery  can  draw  to  Itself  ev- 
ery transaction  between  individuals  In  which 
an  account  between  the  parties  Is  to  be  ad- 
justed. Its  jurisdiction  Is  limited  by  certain 
restrictions.  A  court  of  equity  cannot  take 
cognizance  of  every  action  for  goods,  wares, 
or  merchandise  sold  and  delivered,  or  for  mon- 
ey advanced,  where  partial  payments  have 
been  made,  or  of  every  contract,  express  or  Im- 
plied, consisting  of  various  items.  In  which 
different  sums  of  money  have  become  due, 
and  different  payments  have  been  made. 
•  •  *  Where  the  receipts  or  payments,  or 
both,  are  all  on'one  side,  a  bill  for  an  account 
will  not  lie."  To  clearly  comprehend  the 
meaning  of  the  author  in  these  sections,  we 
must  look  to  the  definitions  of  the  phrasus 
"bill  for  account"  and  "account  render."  They 
were  formerly  employed  in  the  common- 
law  practice  to  denote  the  procedure  by  which 
an  accounting  was  secured,  and,  as  Indicated 
by  Hedeman,  supra,  the  fi«quent  Inadequacy 
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of  the  remedy  at  lew  or  by  jury  trial  gave  rise 
to  the  equitable  remedy.  But  this  did  not 
carry  Into  equity  every  proceeding  to  enforce 
the  ooUection  of  an  unliquidated  demand  con- 
slatlng  of  several  Items.  "The  difficulty  of 
drawing  the  line  with  absolute  preclalon"  be- 
tween those  demands  of  an  equitable  and  those 
of  a  l^al  nature  has  resulted  In  the  more  mod- 
ern action  of  assumpsit,  a  legal  remedy,  and 
the  suit  for  an  accounting,  an  equitable  rem- 
edy. BurrlU,  Law  Diet  "Account,"  p.  22; 
Bouv.  Law  Diet  "Account"  P.  85;  2  Greenl. 
Et.  S3  34,  35;  Blsp.  Eq.  SS  479.  480.  481.  482; 
Enc.  FL  &  Prac.  h).  Si,  8S.  In  the  latter  It  is 
said:  **  'Account,'  sometimes  called  'account 
render.'  was  a  form  of  action  at  common  law 
against  a  person  who,  by  reason  of  some  fidu- 
ciary relation,  was  bound  to  render  an  account 
to  another,  but  refused  to  do  so.  In  England 
the  action  early  fell  into  disuse.  And.  as  It  is 
one  of  tlu  most  dilatory  and  expensive  actions 
known  to  the  law.  and  the  parties  are  held  to 
the  andenf  rules  of  pleading,  and  no  discov- 
ery can  be  obtained,  it  never  was  adopted  to 
any  great  extent  in  the  United  States.  But  the 
action  of  account  was  adopted  bi  several 
states,  principally  because  there  were  no  courts 
of  chancery  in  which  a  bill  for  an  accounting 
1^."  Pennsylvania.  Connecticut,  and  minols 
are  cited  as  some  <^  the  states  adopting  the 
old  practice.  It  is  reason  of  these  changes 
from  the  ancient  to  the  modem  rules  of  prac- 
tice, as  h^  iUnstrated,  tliat  the  appellant's 
second  and  third  paragraphs  of  complaint  pre- 
sented causes  of  equitable  Jurisdiction,  and 
that  his  first  paragraph  presented  a  cause  of 
l^:al  Jurisdiction.  The  former  would,  under 
the  old  practice,  have  been  causes  of  common- 
law  jurlsdictloii.  The  latter  ' is  now  the  'action 
of  assumpsit 

It  is  claimed,  however,  that  the  latter  par- 
agraph Is  Insufficient  as  a  plea  of  assumpsit 
as  no  demand  la  alleged.  It  Is  a  plea  of  gen- 
eral assumpsit  where  the  law  Implies  the 
promise  of  the  defendant  ftnd  is  not  special, 
where  an  egress  promise  must  be  alleged. 
See  2  Snc.  VI.  &  Prac  p.  990.  It  alleges 
the  receipt  of  money  by  the  appellee  to  the 
use  and  benefit  of  the  appellant  and  In  such 
cases  the  law  Implies  the  obligation  to  pay. 
It  Is  known  as  a  "common  count."  and  is  a 
common-law  modlficaUon  of  the  action  of*  as- 
sumpsit Phil.  Code  PL  I  369.  While  it  Is 
not  perhaps,  consistent  with  the  reformed 
rules '  of  code  pleading,  in  that  it  contains 
conclusions,  and  rests  upon  the  fiction  of 
an  implied  promise,  yet  it  has  been  recog- 
nized in  this  state  as  a  proper  pleading,  in 
which  no  allegation  of  a  demand  was  nec- 
essary. Spencer  t.  Morgan,  6  Ind.  146;  Rob- 
inson V.  Sklpw9rth,  23  Ind.  311;  Ferguson 
T.  Dunn's  Adm'r.  28  Ind.  G8;  Spears  v. 
Ward,  48  Ind.  541;  Hennel  r.  BoaM.  132 
Ind.  32,  31  N.  B.  462;  3  Work,  Prac.  p.  13. 
See,  also,  Grannis  t.  Hooker.  29  Wis.  65; 
Bates  v.  Cobb,  5  Bosw.  29;  Adams  v.  Hol- 
ley.  12  How.  Prac.  826;  Betts  t.  Bache,  14 
Abb.  Prac.  279:  Ooelth  r.  White.  33  Barb. 


76.  The  theory  of  the  commfon  count  for 
money  had  and  received  by  the  defendant  to 
the  use  of  the  plaintiff  is  that  where  the 
money  Is  had  to  the  use  of  another,  and  has 
not  been  applied,  there  is  no  right  to  retain 
It  and  the  law  Implies  the  promise  which 
corresponds  with  the  duty.  See  Brand 
Witliama,  29  Minn.  238, 13  N.  W.  42;  2  Chit 
Gen.  Prac.  (11th  Am.  Ed.)  8  899;  Knapp  t. 
HobbB,  60  N.  H.  476;  Bank  t.  Smith,  5  Conn. 
71. 

The  dedslon  cited  by  apj^ellant'a  leuraed 
counsel  against  the  sufficiency  of  the  first 
paragraph  complaint  is  State  t.  Sims*  76 
Ind.  328,  where  the  alle^atioD  was  that  the 
defendant  was  Indebted  "for  money  had  and 
received  of  the  plaintiff  at  his  special  In- 
stance and  request"  &a  shown  by  a  bill  of 
particulars  annexed.  It  was  said:  "It  is 
not  alleged  In  the.  complaint  that  the  money 
was  had  and  recdved  tor  the  use  of  the  ap- 
pellant If  It  were,  no  bill  of  particulars 
would  be  necessary.  Spears  t.  Ward,  48 
Ind.  541.  The  statranent  is  that  the  mon- 
ey was  received  from  the  appellant  by  the 
M>pellee  at  Qie  q>ecial  Instance  QAd*  request 
of  -the  appdlee.  That  alone,  would  not  cre- 
ate any  Indebtedness,  and  does  not  show  a 
cause  ot  action,"  etc  ^e  complaint  was 
not  ot  the  character  of  that  here  in  qnes- 
tlon.  and  the  decision  does  not  cover  the 
point  in  controversy  in  this  case.  The  ob- 
jection to  the  pleading  before  m  is  not  made 
upon  an  assignment  of  cross  error,  but  Is 
urged  upon  the  theory  that  though  the  trial 
court  may  have  erred  in  refusing  a  trial  by 
Jury  if  the  paragraph  bad  stated  a  cause  of 
action,  the  result  was  proper  because  of  the 
insufficiency  of  the  paragraph.  Ab  the  ba- 
sis for  this  proposition,  counsel  rely  upon  the 
inile  that  Intermediate  errors  will  not  re- 
verse whrae  the  ultimate  Judgment  Is  cor- 
rect There  Is  no  question  about  the  mXbi* 
but  It  has  this  qualification:  "If  the  wrofig 
ruling  asserts  a  definite  and  clearly-marked 
theory,  unless  the  record  shows  the  contrary, . 
and  that  theory  Is  wrong,  and  probably 
works  injury,  there  is  error."  Elliott,  App. 
Proc  I  590.  And  If  a  ruling  upon  the  for- 
maticm  of  the  Issues  is  wrong.  It  may  be  CfO- 
rected  by  the  court,  but  It  must  be  done  at 
such  time  and  in  such  manner  as  not  to 
prejudice  the  rights  of  the  pleader.  Elliott 
App.  Proc  H  690.  696,  687. 

Treating  the  error  as  In  the  overruling  of 
a  demurrer  to  the  first  paragraph  of  com- 
plaint the  theory  asserted  by  the  ruling  was 
that  the  appellant  might  recover  thereon 
without  proof  ot  demand.  The  subsequent 
action  of  the  court  In  denying  a  Jury  trial, 
BO  far  from  correcting  that  error,  would 
have  been  the  most  palpable  deception  and 
Injustice  to  the  appellant,  who  was  entitled  to 
amend,  but  was  deprived  of  the  right  by  a 
ruling  having  no  apparent  reference  to  his 
pleading.  Treating  the  error  as  in  refusing 
a  Jnry  trial,  we  do  not  perceive  how  that  er- 
ror was  cured  by  the  former  erroneous  rul- 
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Ing,  and  especially  are  we  nnable  to  discov- 
er bow  tbat  method  of  curing  the  error 
would  not  result  in  Injustice  to  the  appel- 
lant, who  was  entitled  to  have  the  court  fol- 
low the  theory  adopted  In  the  formation  of 
the  Issues,  and,  if  any  change  of  theory 
were  adopted,  that  It  might  be  done  with- 
out prejudice  to  his  rights.  Neither  the  first 
paragraph  of  complaint  nor  any  of  the  an- 
swers thereto  seeks  an  accounting,  and  ^at 
great  complications  or  difficulties  are  in  the 
way  of  a  settlement  at  law  Is  assumed  only 
from  the  all^atlon  that  numerous  trans- 
actions had  been  involved  in  the  dealings 
of  the  parties.  Nor  was  there  any  Intima- 
tion of  a  fiduciary  relation  between  the  par- 
ties. We  do  not  think,  howerer,  that  tlie 
dividing  line  between  causes  or  defenses  of 
equitable  and  those  of  legal  cognizance  Is' 
to  be  ascertained  by  counting  the  Items  of 
account  subject  to  Inquiry.  If  an  account- 
ing Is  necessary  or  desirable,  by  reason  of 
the  compUcated  condition  of  the  transactions 
In  dilute,  an  appeal  may  be  made  to  the 
equitable  Jurisdiction  of  our  courte,  either 
by  complaint  or  cross  complaint,  seeking 
such  relief.  But  It  has  never.  In  this  state, 
been  deemed  a  cause  for  equitable  rell^  that 
one  may  set  forth  an  account  ot  numerous 
Items.  As  early  as  Cummins  v.  White,  % 
Blackf.  356,  It  was  held  that  "equity  has  nc 
Jurisdiction  over  accounts,  however  nnmer^ 
ons  a<nd  Imitortant  the  chuges,  where  there 
is  no  mutuality  of  dealing,  and  dlscovory  la 
not  required;  but  law  has."  That  there 
should  appear  affirmattvely  some  cause  for 
equitable  r^ef,  independently  ot  the  presen- 
tation of  numerous  Items  of  account,  before 
the  equity  side  of  tiie  court  will  be  opened 
to  entertain  the  question.  Is  manifest  This 
proportion  has  been  clearly  held  In  Grafton 
V.  Beed,  26  W.  Va.  437;  Bowen  v.  Johnson. 
12  Oa.  9,  and  tJpton  t.  Paxton  ^awei)  ^  N. 
W.  773.  No  exroT  was  committed  In  refus- 
ing a  Jury  Mai  as  to  the  second  and  third 
paragraphs  of  complaint  The  questions 
arldng  upon  the  first  paragraph  of  complaint 
were  of  legal  cognizance,  and  triaUe  1^  a 
Jury;  and,  for  the  error  in  denying  a  Jury 
trial  thereof,  the  Judgment  as  to  that  para- 
graph is  revMned,  with  Instructions  to  grant 
a  new  trial  as  to  such  paragraph  of  com- 
plaint and  the  Issues  thereunder. 


(146  InO.  U»} 

JOSEPH  et  aL  t.  WILD. 
(Supreme  Court  of  Indiana.    Nov.  21,  1896.) 

LiCBSSB  —  RbTOOATIOX  —  COH8IDUIATION  —  BOXA 

FiDB  PuKOHURR— Notice— Appkal— Harm- 
less Ekkor— Bill  of  Exceptions. 

1.  A  license  to  erect  a  stnirway  ovor  the  li- 
cenaor'B  land  for  entrance  to  the  upper  Btory  of 
a  buUdliv  to  be  built  by  the  licensee,  is,  after 
execution,  irrevocable. 

2.  A  contract  between  the  owners  of  adjoin- 
ing unimproved  lots,  whereby  the  6ne  is  to  erect 
the  well  of  hit  proposed  building  on  the  division 
line,  which  the  other  is  to  have  the  right  to 
use  in  the  construction  of  his  building,  and  al- 


so a  stairway  over  the  land  of  the  latter  for 
entrance  to  the  appei  story  of  the  former's 
building,  which  he  la  to  have,  the  right  to  main- 
tain until  replaced  by  a  pnmanent  stairway, 
to  be  constructed  when  the  latter  builds,  is  sup- 
ported by  a  valuable  consideration,  when  ex- 
ecuted by  the  former. 

5.  The  maintenance  of  such  stairway  is  no- 
tice to  a  purchaser  of  the  land  over  which  It  Is 
maintained  of  the  right  of  the  person  to  main- 
tain the  same. 

4.  The  execDtion  of  snch  contract  by  the 
erection  of  the  building  and  the  temporary 
stairway  is  such  a  performance  as  will  entitle 
the  person  to  maintain  the  same  until  the  build- 
ing and  joint  stairway  is  erected  on  the  adjoin- 
ing land. 

o.  The  fact  that  the  land  over  which  the 
stairway  is  erected  has  greatly  increased  in 
value  is  immaterial. 

6.  It  Is  not  reversible  error  to  anstain  a  de- 
murrer to  a  paragraph  of  an  answer,  where  the 
facts  therein  pleaded  were  admissible  under 
the  general  denial,  which  was  also  pleaded. 

7.  The  record  must  affirmatively  show  that 
the  longhand  copy  of  the  evidence  was  filed 
with  the  clerk  before  It  was  embodied  in  the 
bill  of  exceptions,  and  signed  by  the  Judge. 

Appeal  from  circuit  court,  Hamilton  coun^; 
Samuel  H.  Do3ral.  Judge. 

Action  by  Leonard  Wild  against  Julius  Joseph 
and  others.  There  was  a  jud^ent  for  plaln- 
tlfF,  and  defendants  appeal.  Affirmed. 

William  Booth  and  Fertig  &  Alexander,  for 
ai^lants.   Shirts  &  KUboume,  for  appellee. 

MONKS,  J.  This  action  was  brought  by  ap- 
pellee as^nst  appellantB  to  enjoin  them  from 
tearing  down  a  stairway,  the  property  of  appel- 
lee. It  Is  all^;ed  In  the  con^laint:  "That  a]f- 
pellee  was  in  1880,  and  still  is,  the  owner  of  cer- 
tain real  estate  (describing  It)  In  the  dty  of 
NoUesvllle,  Hamilton  county,  Ind..  and  that  one 
Haymcmd  W.  Clark  was  the  owner  el  a  str^ 
of  real  estate  35  feet  In  width,  adUoinbig  appel- 
lee's said  property  on  the  norOi,  whldi  was  un- 
improved. Tbat  at  said  date  appellee  bad  decid- 
ed to  improve  his  said  real  estate,  the  same 
frontbig  on  the  public  square  In  said  dty,  by  the 
erection  of  a  two-story  bushusa  WocSs.  thereon. 
Tbat  It  was  the  purpose  of  said  Claik  to  im- 
prove his  portion  tbereof,  but  he  was  not  ready 
then  to  do  BO.  It  was  agreed  between  appellee 
and  said  Clark  that  appeOea  should  txoce&H  and 
build  his  said  two-story  liushiess  Uo<^  putting 
the  north  wall  thereof  tipon  the  line  between 
the  real  estate  owned  by  appellee  and  said 
Claik,  and  tliat,  when  s^d  Clark  should  hn- 
prove  bis  own  pcopertj,  he  should  have  the  use 
of  said  wall  so  pot  up  by  ai^lee;  In  consider- 
ation of  which  It  was  agreed  that  untll  said  Im- 
provement should  be  made  app^lee  should  have 
the  rl^t  to  ^iress  and  Ingress  Into  the  second 
story  of  his  block  by  way  of  an  outside  stairway 
resting  l^»n  said  real  estate  of  said  Clark,  and 
diat  when  a  building  should  be  erected  on  the 
strip  of  ground  then  owned  said  Claric,  a 
permanent  stairway  diould  be  constructed  along 
the  north  dde  of  said  wall,  leading  from  said 
public  square,  so  as  to  furnish  Ii^ress  and  ^ress 
to  thB  second  stories  of  ea<di  of  said  buildings. 
PuiBuant  to  said  agreement,  in  the  year  1880, 
^peDee  did  so  Improve  bis  portion  of  said  inrop- 
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ei'ty  by  the  erection  of  said  two-story  business 
block,  and  did  so  construct  said  outside  stairway 
along  the  north  wall  of  said  building,  and  lead- 
ing from  the  public  square,  which  has  ever 
since  been  the  sole  and  only  means  of  egress 
from  and  Ingress  to  the  second  story  of  the  busi- 
ness block  built  by  appellee,  and  the  said  stair- 
way has  been  openly  and  continuously  maintain- 
ed at  all  times  since  by  appellee  without  objec- 
tion. That  appellee,  relying  upon  the  agreement 
with  said  Clark,  erected  said  building  with  a 
view  to  thereafter  have  a  permanent  Joint 
stairway,  and  constructed  said  outside  stair- 
way to  obtain  access  to  said  second  story  un- 
til the  permanent  stairway  was  built,  and 
has  maintained  It  ever  since.  That  after- 
wards appellants  Nelson  and  Nelson  became 
the  owners  of  the  ground  formerly  owued  by 
saJd  Clark,  and  the  same  has  not  been  Im- 
proved by  the  erection  of  any  permanent 
buildings  thereon.  That  th^  are  threatening 
to  tear  down  and  remove  said  stairway,  and 
prevent  appellee  from  having  access  to  the  sec- 
ond story  of  his  said  building,  etc.  That  there 
are  five  rooms  In  said  second  stoiy,  the  only  ac- 
cess to  which  Is  by  way  of  the  stairway  afore- 
said; and  four  of  said  rooms  are  now  occupied 
by  tenants,  and.  If  said  stairway  la  removed,  as 
threatened,  such  tenantb  would  have  no 
means  of  access  thereto."  After  the  com- 
mencement of  said  action,  appellants  Joseph 
and  Joseph  purchased  the  real  estate  former- 
ly owned  by  Clark  of  their  co-appellants,  and 
were  on  their  own  application  made  defend- 
ants to  said  action.  Appellee  filed  a  supple- 
mental complaint,  setting  up  the  fact  of  their 
purchase,  and  that  they  claimed  the  right  to 
tear  down  said  outside  stairway,  etc.  Ap- 
pellants each  filed  separate  demurrers  for 
want  of  facts  to  the  complaint  and  supple- 
mental complaint,  which  were  overruled. 
Appellants  Joseph  and  Joseph  filed  an  an- 
syper  In  five  paragraphs,  and  appellee's  de- 
murrer to  each  paragraph  thereof  for  want 
of  facts  was  sustained  to  the  second  and  fifth 
paragraphs,  and  overruled  as  to  the  other 
paragraphs.  The  caose  was  tried  by  the  court, 
and  a  finding  made  in  favor  of  appellee,  upon 
which  Judgment  was  rendered  against  appel- 
lant. Appellants  Joseph  and  Joseph  filed  a 
motion  to  modify  the  judgment,  and  for  a  new 
trial,  which  were,  respectively,  overruled.  The 
said  rulings  of  the  trial  court  against  appellants 
are  each  assigned  as  error. 

The  first  proposition  urged  Is  that  the  com- 
plaint Is  bad,  for  the  reason  that  the  parol  con- 
tract set  forth  la  void  under  the  statute  of 
frauds.  The  allegationa  in  the  complaint  show 
that  appellee,  pursuant  to  the  contract  alleged, 
and  relying  thereon,  erected  the  two-story  busi- 
ness block,  and  placed  the  north  wall  on  the 
line  dividing  hia  real  estate  from  that  owned 
Glatk.  the  ofher  paity  to  the  contract,  and  that 
he  buQt  the  outside  stairway  altrng  fbe  north 
side  of  said  north  wall  leading  to  the  second 
story  of  said  bidldli«,  and  that  no  proviaton 
was  made  for  ii^ress  to  or  ^ress  from  said 
second  stoiy  except  hy  tlils  stahrw^,  and  that 


without  the  same  no  access  could  be  bad  to  the 
second  story  of  said  building,  and  that  said 
stairway  has  been  continuously  maintained  and 
used  for  more  than  15  years  without  objection. 
These  allegations  show  a  performance  of  the 
contract  by  appellee  on  hia  part  Hoarding  the 
contract  as  a  mere  license  to  erect  the  outside 
stairway,  a  large  sum  of  money  Imvlng  been  ex- 
pended in  the  erection  of  said  building  on  the 
faith  thereof,  and  the  stairway  having  been  con- 
structed on  the  faith  thereof,  the  same  has  been 
executed  by  appellee,  and  must  be  deemed 
Irrevocable.  Ferguson  v.  Spencer,  127  Ind.  66, 
25  N.  E.  1035;  NowUn  V.  Whipple,  120  Ind. 
^6,  22  N.  E.  669;  Buchanan  v.  Railroad  Co., 
71  Ind.  263;  Hodgson  v.  Jeffries,  52  Ind.  334; 
Parish  V.  Kaspare,  109  Ind.  586,  10  N.  E.  109; 
Burrow  v.  RaUroad  Co.,  107  Ind.  432,  8  N.  E. 
167,  and  cases  cited;  Simons  v.  Morehouse,  88 
Ind.  391;  NowUn  v.  Whipple,  79  Ind.  481; 
Snowden  v.  Wilas,  19  Ind.  10;  Le  Fevre  v.  Le 
Fevre,  4  Serg.  &  R.  241;  Rerick  v.  Kem,  14 
Serg.  &  R.  207;  M'Kefflp  v.  M'Uhenny,  4 
Watts,  317;  SwartB  v.  Swartz,  4  Pa.  St  353; 
Ebner  v.  Stlchter,  19  Pa.  St  9;  2  Am.  Lead. 
Cas.  570,  571,  673;  Browne,  St  Frauds  (5th 
Ed.)  S  310,  p.  39.  An  executed  parol  license, 
however,  may  become  an  easonent  upon  the 
land  of  another,  and  may  Impose  a  servitude  on 
one  estate  In  favor  of  another.  Nowlln  v.  Whip- 
ple, 120  Ind.  590,  22  N.  E.  669;  Hazelton  v. 
Putnam,  3  Pla  107, 3  Cband.  117;  54  Am.  Dec: 
158,  and  note,  166;  Dark  v.  Johnston,  55  Pa. 
St  170;  Huff  V.  McCauley,  53  Pa,  St  206; 
Thompson  v.  McElamey,  82  Pa.  St.  174;  Meek 
V.  Breckenrid^,  29  Ohio  St  642,  650;  Legg  v. 
Horn.  45  Conn.  415;  2  Am.  Lead.  Cas.  577, 
678;  Washb.  Easem.  (4th  Ed.)  VP-  27-29. 

It  Is  next  Insisted  that  the  complaint  Is  bad, 
because  tiaere  was  no  consideration  for  the 
agreement  A  valuable  consideration  may  con- 
sist of  any  benefit  delay,  or  \(m  to  another  par- 
ty. Starr  v.  Earle,  43  Ind.  478,  480.  The 
facts  alleged  In  the  complaint  show  a  valuable 
consideration  witliln  this  definition  of  ttie  said 
words.  Under  the  well-known  maxim  that 
"that  which  la  sufficient  to  put  a  party  npon  in- 
quiry Is  notice,"  the  erection  and  maintenance 
of  the  stairway  for  more  than  15  years  on  the 
real  estate  owned  by  Claite  was  sufficient  notice 
of  the  contract  and  rights  of  appellee  thereun- 
der to  all  claiming  under  Clark.  Campbell  t. 
Railroad  Co.,  110  Ind.  490,  493,  11  N.  E.  482, 
483;  Robinson  v.  Thrailkfll,  110  Ind.  117,  119, 
10  N.  E.  647,  648;  EUls  V.  Bassett,  128  Ind. 
118,  121,  122,  27  N.  BL  844,  d46,  and  cases 
cited. 

Appellants  also  contend  that  the  beta  al- 
leged In  the  complaint  ahow  that  the  contract 
remains  unexecuted,  for  the  reason  that  Clark 
and  his  successors  have  received  no  benefit 
therefrom.  It  Is  stated  in  the  complaint  that 
the  outside  stairway  was  to  remain  for  the 
ose  of  appellees  building  until  savHx  time  as 
the  adjacent  owner  should  erect  a  tmildlng 
upon  his  land,  at  which  time  a  permanebt 
stairway  was  to  be  buHt  for  the  nae  of  both 
parties  upon  tiie  line  occupied  by  the  outside 
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stairway.  The  complaint  shows  that  appel- 
lee has  fully  performed  his  part  of  the  con- 
tract; that  he  has  erected  his  building  In 
good  faith,  relying  upon  the .  contract,  and 
made  no  provision  for  access  to  the  second 
story  of  his  building  except  by  such  outside 
stairway.  Appellee  Is  not  seeking  to  compel 
the  erection  of  the  buUdlDg  and  stairway  ad- 
joining his  own  under  the  contract.  He  only 
asks  to  enjoin  appellants  from  tearing  down 
the  present  stairway  until  such  building  and 
Joint  stairway  are  erected.  Neither  Clark  nor 
those  claiming  under  him  are  under  any  ob- 
ligation to  erect  said  building,  but  they  hare 
the  right,  under  the  contract,  to  do  so  when- 
ever they  see  proper.  But  under  the  facts  alleg- 
ed In  the  complaint  appellants  have  no  right  to 
tear  down  or  otherwise  Interfere  with  the  use 
of  said  stairway  by  appellee,  or  those  claiming 
under  him,  merely  because  they  have  not  ex- 
ercised their  privilege  to  erect  a  building  and 
joint  stairway,  as  provided  In  the  contract. 
Until  such  time  as  the  building  and  joint  stair- 
way are  erected  on  the  adjoining  land,  appel- 
lee and  those  claiming  under  him  bare  the 
right  to  keep  the  outside  stairway  In  repair, 
and  use  the  same  without  interference  from 
appellants. 

,  It  Is  insisted  by  appellants  Joseph  and 
'Joseph  that  the  demurrer  to  the  supplemental 
complaint  should  have  been  sustained,  for  the 
reason  that  the  supplemental  complaint  does 
not  contain  any  averment  that  they  threaten- 
ed to  tear  down  the  stairway.  The  appellants 
Joseph  and  Joseph  purchased  the  real  estate 
descilbed  after  the  commencement  of  this  ac- 
tion, and  after  a  temporary  restraining  order 
had  been  granted.  The  supplemental  com- 
plaint alleges  "that  said  Josephs,  and  each  of 
them,  are  now  and  stlU  claiming  the  right  to 
tear  down  and  destroy  said  stairway,  and 
claim  that  said  appellant  has  no  right  to 
maintain  the  same,"  etc.  Considering  the  com- 
plaint and  supplemental  complaint  as  one 
pleadhig,  the  objection  urged  Is  not  triable. 
It  follows  that  the  court  did  not  err  in  .over- 
nilUig  the  demurrers  to  the  complaint  and  sup- 
plemental complaint 

Appellants  Joseph  and  Joseph  next  contend 
that  the  court  erred  in  sustaining  the  appel- 
lee's demurrer  to  their  fifth  paragraph  of  an- 
swer. The  error,  If  any,  committed  by  the 
conrt  In  sustaining  the  demurrer  to  this  par- 
agraph of  answer  was  harmless,  for  the  rea- 
son that  all  evidence  that  could  have  been 
given  under  said  paragraph  was  admissible 
under  the  first  paragraph  of  answer,— the  gen- 
eral denial.  It  is  earnestly  Insisted  that  that 
part  of  the  fifth  paragraph  of  the  answer 
which  alleges  "that  when  said  contract  was 
made  the  Clark  real  estate  was  not  worth  over 
$50  per  front  foot,  and  has  increased  in  value 
at  this  time  to  $300  per  front  foot,  and  that 
the  city  of  Noblesvllle  has  trebled  in  popula- 
tion and  wealth,  •  *  *  and  many  other 
changed  eondltlona,  and  that  under  the  pres- 


ent conditions  the  granting  of  a  perpetual  In- 
junction would  be  of  actual  advantage  to  ap- 
pellee of  $1,500,  and  of  loss  to  appellants 
Joseph  and  Joseph  of  a  corresponding  amount 
by  taking  so  much  of  their  property,  and  be- 
stowing it  on  said  apxiellants  without  consid- 
eration," was  a  good  answer  In  bar.  The  fact 
that  the  maintenance  of  said  stairway  will  be 
of  great  value  to  appellee  and  loss  to  appel- 
lants was  not  sufficient  to  constitute  a  de- 
fense to  the  action.  Parties  cannot  be  reliev- 
ed from  their  contracts  and  acts  thereunder 
upon  the  sole  ground  that  they  did  not  fore- 
see all  thdr  consequences.  Hodgson  v.  Jef- 
Mes,  52  Ind.,  on  page  838.  After  the  Judg- 
ment was  rendered,  appellants  Joseph  and 
Joseph  moved  the  court  "to  modify  the  same 
so  as  to  provide  that  they  or  their  grantees 
might  at  any  time  remove  said  stairway  for 
the  immediate  purpose  of  erecting  new  and 
permanent  buildings  on  their  ground  adjoin- 
ing appellee's  said  building,  and  that  in  erect- 
ing said  new  building  said  appellants,  their 
heirs  and  assigns,  be  not  required  to  con- 
stmct  or  provide  any  stairway  for  the  use  of 
appellee  In  lieu  of  the  stairway  now  existing." 
Appellee  has  the  right,  under  the  contract,  as 
we  have  shown,  to  maintain  said  outside  stair- 
way until  the  building  and  Joint  stairway  are 
erected  on  the  adjoining  lot  The  only  way 
appellants  can  end  appellee's  right  to  main- 
tain said  outside  stairway  is  by  erecting  the 
building  and  joint  stairway.  It  follows  that 
the  motion  to  modUy  the  decree  was  pnqterly 
overruled. 

The  questions  presented  by  the  motion  for  a 
new  trial  depend  for  their  determination  on 
the' evidence.  We  cannot  consider  any  ques- 
tion raised  by  the  motion  for  a  new  trial,  for 
the  reason  that  the  evidence  is  not  properly  in 
the  record.  The  evidence  in  the  cause  was 
taken  down  by  a  shorthand  reporter,  and  it  Is 
sought  to  certify  the  longhand  manuscript  of 
the  evidence  to  this  court,  under  section  1  of 
an  act  approved  March  7,  1873  (Acts  1873,  p. 
194).  The  record  shows  that  the  bill  of  ex- 
ceptions was  signed  by  the  trial  judge  on  Oc- 
tober 23,  1895,  and  the  record  does  not  show 
that  the  longhand  copy  of  the  evidence  was 
filed  in  the  clerk's  office  before  the  bill  of  ex- 
ceptions contahilng  the  same  was  signed  by 
the  judge.  It  Is  setUed  law  in  this  state  that 
under  said  act  of  1873  the  longhand  copy  of 
the  evidence  must  be  filed  in  the  clerk's  of- 
fice before  It  is  embodied  In  the  bill  of  excep- 
tions and  signed  by  the  Judge,  and  this  fact 
must  be  affirmatively  shown  by  the  record. 
Carlson  v.  State  (Ind.  Sup.)  44  N.  E.  6G0; 
Rodgers  v.  Elch  (last  term)  45  N.  B.  93;  Man- 
ley  V.  Felly  (last  term)  45  N.  B.  74;  -De  Hart 
V.  Board,  etc.,  143  Ind.  863,  41  N.  E.  82f',; 
Smith  T.  State  (Ind.  Sup.)  42  N.  E.  1019; 
Beatty  v.  MUler  (last  term)  44  N.  E.  8;  Ham- 
rick  T.  Ix>rlng  (last  term)  45  N.  H.  lOT.  No 
available  error  appearing  In  the  record,  the 
judgment  is  afflnned. 
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BOARD  OF  OOM'BS  OF  HUNTINGTON 

COUNTY  T.  BONBBRAKB. 
(Supreme  Court  of  Indiana.    Dec  2,  1896.) 
AFFSi.v—'Lkw  or  THB  Case— DeFEOTiTK  Bridobs 

—  COSTRIBCTOBT   NBGLIOBXCB  —  QUB8TIOS  FOR 

JoRT— Etidbscb  — Tbial— Spboui.  Verdiot  — 
Harmuub  Ebhob. 

1.  On  a  second  appe«l      oaae  b  gOTenied  by 

a  decision  on  the  former  appeal  aa  to  a  particu- 
lar queEtion,  regardless  of  whether  the  question 
arose  both  times  in  the  same  manner. 

2.  In  an  action  against  a  conat;  for  injuries 
caused  by  a  defective  bridge,  plaintiff  testified 
that  he  had  no  prior  knowledge  of  the  defects. 
It  appeared  that,  prior  to  the  acddent,  a  petition 
was  drculated  for  signatures  in  plaintiff's  neigh- 
borhood,  and  was  placed  in  nlaintifTs  liands,  in 
which  it  was  stated  tliat  the  bridge  was  in  a  de- 
fective condition,  and  in  which  it  was  sought  to 
procure  the  county  board  to  rebuild  tht  bridge. 
Beld,  that  the  question  of  plaintifiTs  kDowledge 
was  for  the  jury,  whether  or  not  he  read  the 
petition. 

3.  One  not  knowing  of  a  defect  In  a  bridge 
may  Tide  over  it  mereV  for  pleaaure  without  be- 
ing gnilt7  of  negligence. 

4.  In  an  action  aKaisst  a  county  for  injuries 
caused  by  a  defective  bridge,  an  interrogatory, 
"Was  not  the  plaintiff's  fall  and  Injury  occa- 
sioned solely  by  reason  of  the  rotten,  defective, 
and  doty  condition  of  the  timbers  of  said  bridge, 
and  the  failure  of  the  defendant  to  repair  ue 
same^'  did  not  submit  a  question  of  law,  oor 
violate  Acts  1895,  p.  248,  relating  to  interroga- 
tories and  answers,  in  tlrat  it  was  so  framed  as 
to  require  the  finding  of  more  than  one  fact 

6.  An  interrogatory,  "In  what  sum  was  this 
plaintiff  damaged  br  reason  of  the  injury  receiv- 
ed by  him  by  tne  collapse  of  said  bridge?**  did  not 
seek  to  elicit  more  than  one  fact,  nor  the  state- 
ment of  a  conclusion  of  law. 

6.  An  interrogatory,  "Was  not  said  Injury  re- 
ceived without  any  fault  or  negligence  of  the 
plaintiff?"  Involved  both  the  law  and  the  facts, 
and  was  hence  improper,  since  the  oonclnaion  of 
negligence  is  not  lot  me  Itny  where  m  wpecSal  ver- 
dict is  returned, 

7.  An  interrogator;^,  "Was  the  plaintiff,  In 
passing  over  said  bndge,  •  •  •  exercising 
such  care,  caution,  and  prudence  aa  persons  of 
ordinary  pnidaice  wonkTand  do  exerase  under 
like  ditrnmstancesT"  did  not  require  the  state- 
ment of  a  legal  conclusion. 

8.  In  an  action  against  a  county  for  injuries 
caused  by  a  defective  bridge,  the  jury  found 
specially  that  the  injury  resulted  from  the  decay- 
ed condition  of  the  bridge,  of  which  defendant 
had  knowledge,  and  failed  to  repair;  that  plain- 
tiff had  no  knowledge  of  the  defects;  that  he 
went  on  and  over  the  bridge  slowly  and  careful- 
ly; and  that  h^  could  not  nave  seen  its  defects. 
B^d,  that  an  interrogatory  calling  for  the  ulti- 
mate t^ooclusioQ  of  fact  as  to  contributory  negli- 
gence was  improper. 

9.  Improper  findings  In  s  special  verdict  do 
not  defeat  the  verdict,  but  are  disregarded. 

10.  Interrogatories  which  seek  mere  evidentiary 
findings  relating  to  knowledge,  or  absence  of 
knowledge,  on  the  part  of  plaJntifl,  of  defects  in 
a  bridge,  by  reason  of  which  he  waa  injured,  are 
not  proper. 

11.  In  an  action  agahist  a  county  for  injuries 
caused  by  a  defective  bridge,  error  in  giving  a 
general  -instmction  with  reference  to  defendant's 
duty  to  keep  the  bridge  in  repair,  when  a  special 
terdict  is  required.  Is  harmless. 

12.  Id  an  action  for  personal  injuries  caused  hj 
defects  In  a  bridge,  on  an  issue  of  plaintiff^s 
knowledge  of  the  defects.  It  was  immaterial  that 
there  was  a  great  deal  of  contention,  prior  to  the 
accident,  between  the  road  supervisor  and  the 
trustee,  about  tiie  repair  of  the  oridge. 

Appeal  from  circuit  court,  WItltler  coonty; 
W.  li.  PenfleU,  Ju^gtt. 


Action  by  Simon  H.  Bonebrake  against  the 
boatd  of  commlsBtoners  of  the  county  <tf 
Huntington  for  personal  Injuries  caused  by  • 
defective  bridge.  From  a  judgment  in  favor 
of  plaintiff,  defendant  app^Ua.  Affirmed. 

Mllllgau,  Wbitelo<^  A  Cook,  for  appellant 
Marshall,  McNagny  &  dngaton  ud  B.  JL 
Kaufman,  for  appeUeei 

HACKNBT,  J.  Thia  te  tbe  second  appeal 
Id  this  cause,  tbe  former  decision  being  re- 
ported in  Bonebrake  v.  Board,  141  Ind.  62,  40 
N.  E.  141.  The  action  was  by  the  appellee  to 
recover  damages  on  account  of  personal  in- 
juries Bustalned  in  tbe  crushing  of  a  public 
bridge  under  the  weight  of  a  traction  engine 
upon  which  he  was  riding.  As  will  be  eeen 
from  the  report  cited,  the  appellee  succeeded 
on  the  former  appeal,  and  that  one  of  the 
questions  decided  arose  upon  the  action  of  the 
trial  court  In  sustaining  the  demurrer  of  the 
board  to  tbe  evidence.  The  principle  then  ad'* 
bered  to  was  that  counties  were  required  to 
keep  such  bridges  In  proper  repair,  and  that 
a  failure  to  do  so,  resulting  In  Injury,  without 
contributory  negligence  on  the  part  of  the  per- 
son Injured,  subjected  tbe  counties  to  liability 
for  such  Injury,  In  the  trial,  resulting  In  tha, 
judgment  from  which  tbe  present  appeal  \b 
pros^uted,  tbe  lower  court  followed.  In  Ita 
rulings,  the  theory  upon  which  aald  appeal 
waa  decided,  and  the  appellee  recovered  s 
Judgment  for  $6,600.  After  the  decision  of 
this  court  In  BoDebrake  r.  Board,  eupra.  It 
waa  held  by  us.  In  Board  t,  Allman,  142  Ind. 
S73,  42  N.  B.  206,  that  no  liability  rests  upon 
counties  for  injuries  resulting  from  the  fail- 
ure to  repair  public  bridges;  and  the  appel> 
lant  now  Insists  that,  upon  the  holding  of  tbe 
latter  case,  tbe  appellee's  complaint  stated  no 
cause  of  action,  and  that  tbe  low&c  court  env 
ed  la  rendering  judgment,  upon  the  special 
verdict,  in  favor  of  the  appellee.  Opposing 
this  Insistence,  the  appellee  urges  that  the  de- 
cision u^n  the  former  appeal  In  this  cause 
established  "tbe  law  of  tbe  case."  wtiicb  must 
be  adhered  to,  and  which  determines  tbe  suf- 
ficiency of  the  complaint  It  Is  a  general  rule, 
many  times  followed  tn  this  state,  that  a  de- 
cision of  this  court  shall  constitute  "the  law 
of  the  case,"  so  far  as  tbe  principle  Involved 
Is  applicable,  throughout  all  stages  of  the 
cause  thereafter.  Hawley  v.  Smith,  45  Ind. 
183;  Dodge  v.  Gaylord,  53  Ind.  365;  Kress  t. 
State,  65  Ind.  106;  Test  v.  Lorsb,  76  Ind.  452; 
Railroad  Co.  t.  Reed,  83  Ind.  9;  Board  t. 
Prltchett,  85  Ind.  68;  Gerber  v.  Friday,  87 
Ind,  366;  Board  of  Oom'rs  v.  Indianapolla,  P. 
'  &  O.  Ry.  Co.,  89  Ind.  lOt;  RInard  v.  West,  92 
Ind.  359;  Anderson  v.  Kramer,  93  Ind.  170; 
Armstrong  r.  Harsbman,  Id.  216;  Davis  v. 
Krug,  95  Ind.  1;  Jones  t.  Castor,  96  Ind.  307; 
Forgerson  v.  Smith.  104  Ind,  246,  8  N.  B.  806; 
Walker  v.  HeUer,  104  Ind.  827,  8  N.  E.  U4; 
Pittsburgh,  0.  &  St  U  Ry.  Co.  T.  Hlxon,  110 
Ind.  226,  11  N.  B.  286:  Machine  Co.  Gny, 
114  Ind.  340,  le  N.  BL  787;  Mawn  r.  Buk, 
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120  Ind.  404,  22  N.  B.  110;  Nlcklees  t.  Pear- 
son, 126  Ind.  477,  26  N.  B.  478;  Llllle  v. 
Trentman,  130  Ind.  16,  29  N.  B.  405;  Railway 
Co.  v.  Wynant,  134  Ind.  681,  34  N.  E.  569; 
Railway  Co.  t.  Hill,  7  Ind.  App.  255,  34  N.  B. 
C46.  See,  also,  2  Van  Fleet,  Fonner  Adj.  p. 
1302;  Elliott,  App.  Proc.  578.  In  Forgereon 
V.  Smith,  supra.  It  was  said:  "But  wbere  the 
questions  are  necessarily  involved,  and  where 
the  conclusion  declared  could  not  have  been 
reached  without  either  expressly  or  Impliedly 
deciding  such  questions,  the  Judgmeut  on  ap- 
peal rules  the  case  throughout  all  its  sub; 
sequent  stages."  Similar  expres^ons  of  the 
effect  of  the  rule  are  contained  In  many  of  the 
cases  cited.  If,  therefore,  It  is  the  question 
decided,  the  rule  of  law  applied,  that  shall  op- 
erate throughout  the  case,  it  cannot  be  im- 
portant to  look  to  the  manner  in  which  that 
question  arose,  whether  upon  demurrer  to 
complaint,  answer,  or  evidence.  If  the  conclu- 
sion were  otherwise,  the  role  would  easily  lose 
its  force,  and  confusion  inextricable  ■  follow 
from  holding,  upon  demurrer  to  the  evidence, 
that  a  given  state  of  facts  permitted  a  recov- 
ery, while  that  same  state  of  facts,  pleaded  in 
a  complaint,  constituted  no'  cause  of  action. 
We  must  hold,  therefore,  that  the  appellant  is 
precluded  by  "the  law  of  the  case"  to  Insist 
that  the  county  was  not  required  to  keep  the 
bridge  in  repair,  and  was  not  liable  for  the 
consequences  of  Its  failure  to  do  so.  We  do 
not  intimate  a  view- of  the  case  If  the  com- 
plaint bad  been  amended  or  the  evidence  were 
different,  either  as  to  the  performance  of  the 
duty  to  repair  or  aa  to  the  contributory  fault 
of  the  appellee. 

But  one  other  ruling  of  the  trial  cotirt  Is 
covered  by  the  assignment  of  errors,  and  that 
is  in  overmling  appellants  motion  for  a  new 
trial,  and  several  objections  are  made  to  that 
ruling.  An  Interrogatory  was  anbmltted  to 
the  Jury  asking  if  "the  eoatheast  comer  of  the 
bridge  sagged  down  6  Inches  Immediately 
prior  to  tlie  time  of  the  acddent,"  and  It  was 
answered,  "No  evidence  to  show  what  the 
condition  was  Immediately  prior  to  tbe  acci- 
dent" Appellant  moved  to  reqnlre  tbe  Jury 
to  answer  said  Interrogatory  more  specifically, 
and  that  motion  was  overruled.  The  testi- 
mony of  the  witness  cited  as  affirming  that 
the  bridge,  at  the  comer  mentioned,  was 
"sagged  down  6  Inches  Immediately"  before 
the  accident,  was  to  the  effect  that,  some  four 
years  prior  to  tbe  accident,  tbe  bridge  bad, 
at  the  west  end,  "washed  out,  tutll  It  bad  set- 
tled abont  6  or  8  Inches  at  tbe  comer."  This, 
said  witness  further  testified,  was  at  a  time 
when  he  repaired  the  bridge  at  tbe  west  end, 
where  It  had  washed  out.  The  evidence  does 
not  relate  to  tbe  Inqufay  either  as  to  the  time 
or  the  part  of  the  bridge  which  had  sunken 
down,  and  tbere  was  no  error  In  refusing  to  re- 
quire more  spedfic  answer  to  the  Interroga- 
tory. The  weight  of  the  evidence  upon  the 
question  of  the  appellee's  knowledge  of  tbe 
defective  condition  of  tbe  bridge  at  tbe  time 
be  drove  upon  It  is  discussed  by  counseL  Ap- 


pellee testified  that  he  had  no  knowledge  of 
defects,  and  It  appeared  that,  prior  to  the  ac- 
cident, a  petition  was  circulated  for  signatures 
in  appellee's  neighborhood,  and  was  placed  in 
his  hands  for  examination  and  signature,  in 
which  petition  it  was  stated  that  said  bridge 
was  In  a  defective  condition,  and  it  was  sought 
to  procure  the  county  board  to  rebuild  It. 
This  statement  of  the  petition  was  not  shown 
to  have  been  read  by  the  appellee,  but,  if  It 
had  been  so  testified,  the  evidence  would 
stand  in  conflict,  and  we  could  not  assume 
tbe  province  of  the  Jury  In  passing  upon  it 

It  la  next  contended  that  the  answers  to  In- 
terrogatories 31,  35,  and  36  were  not  sus- 
tained by  the  evidence.  Said  interrogatories, 
with  the  answers,  were:  "No.  31.  Was  the 
plaintiff  proceeding  slowly  and  carefully  over 
said  bridge  on  said  day?  A.  Yes."  "No.  36. 
Was  not  the  plalntlCTs  fall  and  Injury  occa- 
sioned solely  by  reason  of  the  rotten,  defect- 
ive, and  doty  condition  of  the  timbers  of  said 
bridge,  and  the  failure  of  Uie  defendant  to  re- 
pair tbe  same?  A.  Yes.  No.  36.  Was  not 
said  injury  received  without  any  fault  or  neg- 
ligence of  the  plaintiff?  A.  Yes."  As  we 
understand  counsel  for  appellant,  they  sup- 
port their  contention  upon  Ibis  proposition  by 
the  evidence  that  the  api>ellee  did  not  own 
the  engine,  was  not  employed  to  ride  upon  or 
manage  It,  and  was  upon  It  only  by  the  license 
of  those  in  charge,  and  that  he  was  there- 
fore guilty  ot  contributory  negligence.  While 
It  is  suggested  by  appellee's  learned  counsel 
that  the  same  evidence  of  contributory  negli- 
gence was  passed  upon  in  the  former  opinion 
of  this  court,  and  was  held  not  sufficient  to 
establish  such  contributory  negligence,  and 
that  the  question  made  by  appellant's  counsel 
is  foreclosed  by  the  law  of  the  case,  and  while 
this  proposition  la  not  questioned  by  the  ap- 
pellant, it  does  not  appear  that  one  not  know- 
ing of  a  defect  in  a  bridge  should  forego  rid- 
ing over  it,  unless  Ue  has  legitimate  business 
requiring  tdm  to  do  so,  or  that  he  might  not, 
without  negligence,  ride  over  It  for  mere 
pleasure.  It  Is  further  objected  that  Inter- 
rogatory 35  submitted  to  the  jury  a  question 
of  law,  and  violated  the  act  relating  to  special 
verdicts  in  the  form  of  interrogatories  and  an- 
swers {Acts  1S95,  p.  248),  In  that  It  was  so 
framed  as  to  require  the  finding  of  more  than 
one  fact.  In  our  oplidon,  counsel  err  In  t>otb 
propositions.  There  is  no  question  of  law  In- 
volved In  tbe  inquiry  as  to  tbe  cause  of  the 
bridge's  fall,  and  there  was  but  one  tact 
which  was  sought  from  the  evidence  of  the 
circumstances  or  conditions.  Interrogatory  45 
asked:  "In  what  sum  was  this  plaintiff  dam- 
aged by  reason  of  the  injuiy  received  by  blm 
by  the  collapse  of  said  bridge?"  Tbls  inquiry 
did  not  seek  to  elicit  more  than  one  fact,  nw 
the 'statement  of  a  conclusion  of  law.  Cknub- 
sel  merely  suggest  that  it  does,  and  do  not  of- 
fer a  reason  supporting  them.  No  reason  oc- 
curs to  us  for  thdr  constmctlcoi  of  tlie  Inteiv 
rogatory. 

Interrogatory  S2  was  as  follows:  "Was  the 
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plaintiff.  In  passing  over  said  bridige,  •  •  • 
cxerpislng  such  care,  caution,-  and  prudence 
as  persons  of  ordinary  prudence  would  and 
do  exercise  under  like  circumstances?"  Tlais 
interrogatory  and  that  numbered  36,  It  Is  con- 
tended, each  submitted  to  the  Jury  a  question 
of  law.  The  conclusion  of  negligence  is  not 
for  the  Jury  where  a  special  verdict  is  re- 
turned. Railroad  Co.  v.  Spencer.  96  Ind.  180; 
Railway  Co.  v.  Bush,  101  Ind.  582;  Conner  v. 
Railway  Co.,  105  Ind.  62,  4  N.  B.  441;  Rail- 
way Co.  V.  Burger,  124  Ind.  275,  24  N.  E.  981; 
Railway  Oo.  v.  Lynch  (Ind.  Sup.)  44  N.  B. 
997.  It  Involves  both  the  law  and  the  facts. 
Interrogatory  36,  therefore,  was  Improper. 
The  degree  of  care  which  iwrsons  of  ordinary 
prudence  would  exercise  under  given  circum- 
stances, Is  such  as  the  law  pronounces  suffi- 
cient to  relieve  the  actor  from  fault.  As  to 
whether  that  degree  of  care  has  been  exer- 
cised may  be  determined  from  the  facts  dis- 
closing the  conduct  of  the  party,  the  primary 
facts  proven,  or,  in  cases  where  the  Jury  may 
draw  the  ultimate  Inference  or  conclusion 
from  the  primary  facts,  It  may  be  disclosed 
by  a  statement  that  the  conduct  of  the  party, 
the  primary  facts  being  also  given,  was  such 
as  would  have  been  that  of  persons  of  ordi- 
nary prudence  under  like  circumstances. 
Negligence  eilats  when  one  has  failed  to  ex- 
ercise that  care  which  peraons  of  ordinary 
prudence  and  caution  would  exerdse  under 
like  circumstances.  Whether  that  degree  of 
care  has  been  exercised  Is  a  conclusion  of 
fact,  and  does  not  Involve  a  question  of  law, 
or  the  statement  of  a  legal  proposition.  In 
reaching  that  ccmclusion,  the  conduct  of  the 
party  la  not  measured  by  any  legal  test  or 
standard,  but  It  is  measured  by  the  ideal  or- 
dinary person,  whose  care  and  prudence  are 
not  of  the  very  highest,  nor  yet  of  the  very 
lowest,  but  are  such  as,  from  the  common  ob- 
servation of  men,  we  conceive  to  occupy  a  po- 
sition between  these  extremes.  He  is  called 
a  person  of  ordinary  prudence  and  caution. 
When  the  facts  disclose  that  an  Injury  has 
been  received  under  circumstances  In  which 
the  injured  party  has  acted  as  would  this 
Ideal  person,  then  the  law  is  applied  by  the 
court,  and  the  legal  conclusion  and  the  Judg- 
ment of  due  care  follow.  That  the  finding  of 
the  jury  that  the  Injured  party  acted  with 
such  prudence  and  caution  as  this  ideal  per- 
son would  have  acted  is  not  the  equivalent  of 
a  finding  of  freedom  from  negligence  is  made 
clear  when  we  observe  that  such  finding  per- 
mits the  court  to  apply  the  legal  rule  that  such 
prudence  and  caution  shall  constitute  due 
care;  while,  If  the  finding  of  nonnegligence 
were  properly  returnable,  the  court  would 
have  no  duty  but  to  render  judgment.  Tbe 
distinction  may  possibly  be  made  clearer  by 
recalling  that,  where  a  general  verdict  Is  to 
be  returned  In  a  negligence  case,  the  court 
may  properly  inatrnct  the  Jury  that  if  it  Is 
found  to  be  a  fact  that  the  plaintiff.  In  the 
occurrence,  acted  witib  such  care  and  caution 
as  a  person  of  wdlnary  pradence  and  caution 


would  have  acted  under  like  circumstanes, 
then,  as  a  matter  of  law,  he  was  not  negli- 
gent. If  that  which  would  thus  be  designat- 
ed as  a  fact  were  a  proposition  of  law,  the 
instruction  bo  framed  would  become  absurd, 
in  that  It  would  direct  the  jury  that,  If  a 
legal  proposition  should  be  found,  a  legal  con- 
clusion—the synonym  of  such  proposition- 
would  follow.  This  distinction  between  a 
finding  of  nonnegllgence  and  a  finding  of  the 
facts  which  the  law  denotes  nonnegllgence 
was  recognized  In  Railway  Co.  v.  Miller,  141 
Ind.  533,  37  N.  E.  343.  The  Interrogatory 
numbered  32  did  not  ask  the  statement  of  a 
legal  conclusion,  nor  did  It  inquire  for  one 
of  the  primary  facts  establishing  the  appel- 
lee's conduct,  but  it  was  an  Inquiry  as  to  tbo 
ultimate  conclusion  of  fact  authorized  to  be 
drawn  only  from  primary  facts.  As  to  wheth- 
er this  was  permissible  depends  upon  the  In- 
quiry as  to  whether  this  was  one  of  the  cases 
where  the  jury  Is  permitted  to  return  the  ulti- 
mate fact.  Such  a  case  Is  that  where  two  or 
more  inferences  may  be  reasonably  drawn; 
that  is,  where,  upon  the  facts,  one  Impartial, 
sensible  man  may  reasonably  draw  one  Infer- 
ence, while  another  tmpanlal  and  equally 
sensible  man  may  reasonably  draw  the  op- 
posite Inference.  Smith  v.  Railroad  Co.  (Ind. 
Sup.)  40  N.  B.  270;  Railway  Co.  v.  Grames, 
136  Ind.  39,  34  M.  E.  714.  The  present  case 
Is  not  of  that  class.  Here  It  was  found  that 
the  Injury  resulted  from  the  decayed  condi- 
tion of  the  bridge,  of  which  condition  appel- 
lant had  knowledge,  and  failed  to  repair  the 
same;  that  the  appellee  had  no  knowledge  of 
the  defective  condition  of  the  bridge;  that  he 
went  upon  and  over  said  bridge  slowly  and 
carefully;  and  that  he  could  not  have  seen 
Its  defects.  These  were  the  essential  primary 
facts,  In  connection  with  those  of  the  injury, 
which  required  the  conclusion  from  the  court, 
In  applying  the  law  of  the  case,  that  appellee 
should  recover.  They  established  a  duty  neg- 
lected, with  resultant  injury,  sustained  with- 
out contributory  fault.  The  interrogatories 
32  and '36,  therefore,  although  unauthorized, 
were  not  essential  to  the  support  of  the  judg- 
ment, and,  if  cast  out.  would  not  Impair  the 
verdict.  It  Is  an  established  nile  of  practice 
that  improper  findings  In  a  special  verdict  do 
not  defeat  the  verdict,  but  should  be  disre- 
garded.   Rallwaj'  Co.  V.  MiUer,  141  Ind.  533, 

37  N.  E.  343;  Jones  v.  easier,  139  Ind.  382. 

38  N.  E.  812;  Insurance  Co.  v.  Stout,  135  Ind. 
444,  33  N.  B.  623;  Railway  Co.  v.  Treadway, 
143  Ind.  689,  40  N.  B.  807.  and  41  N.  E.  794. 

Complaint  Is  made  that  the  court  rejected 
several  interrogatories,  propoanded  by  tbe  ap- 
pellant, such  as:  Did  the  plaintiff  fraqaently 
cross  the  bridge?  Did  he  see  a  petition  for  a 
new  bridge?  Was  he  asked  to  sign  such  peti- 
tion? Did  be  know  of  tbe  defective  condition 
of  the  bridge?  Was  he  Injured  In  a  runa- 
way, after  ttie  accident  of  tiie  falling  bridge? 
Several  of  these  Inquiries  sought  merely  evl- 
dentlary  findings,  relating  to  the  fact  (tf 
knowledge,  or  the  absence  of  knowledge,  on 
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ttie  part  of  tbe  appellee,  ta  the  defects  In  tbe 
bridge.  TlieEe  were  Interrogatorlea  and  an- 
awera  properly  corerlng  the  &ct8  In  dispute 
upon  that  qneation.  Besides,  It  la  not  the 
proper  practice  to  find  merely  evidentiary  mat- 
ter*. The  inquiry  as  to  an  Injury  in  a  runa- 
way. If  answered  in  the  afflrmatlTe,  would 
ban  ^Tcn  us  no  light  upon  the  qnesUon  as 
to  whether  the  damages  were  excesslTe,  and 
we  suppose  that  could  have  been  Its  only 
puipoaa  We  could  not  know  that  such  In- 
jury was  slight  or  serious  whether  It  was 
upon  the  limbs  or  parts  of  tbe  body  injured  In 
the  bridge  accident,  or  whether  the  Jury  con- 
aldered  such  Injury  apart  from  that  occa- 
tfoned  tbe  falling  of  the  bridge,  and  al- 
lowed nothing  on  that  account  It  Is  object- 
ed, also,  that  the  damage^  $6,600,  were  ex- 
cesslTe. There  was  conflict  In  the  evidence 
as  to  the  character  and  extent  of  the  appel- 
bnt^B  iQjurlei^  some  of  the  evldeace  for  the 
appellant  tending  to  show  that,  to  some  ex- 
tent, he  feigned  greater  disabilities  than  be 
really  suffered  from,  Tbe  jury  found  that 
be  was  permanently  disabled;  that  from  the 
occurrence,  in  July,  1890,  to  the  time  of  the 
trial.  In  Septemb^.  1S95,  he  suffered  great 
bodily  pain  continuously,  and  was  rendered 
Incapable  of  performing  labor  upon  the  farm; 
that  be  was  "crushed,  bruised,  and  maimed  in 
bis  hips  and  spine";  and  that  he  was,  prior 
to  said  Injury,  "a  strong,  Tigorous  man,  able 
to  perform  the  work  on  his  farm."  Much  ev- 
idence supports  these  findings,  and  we  can- 
not pass  upon  tbe  conflict,  and  determine 
whether  they  were  supported  by  a  preponder- 
ance of  the  evidence. 

Two  additional  questions  presented  involve 
the  propositions  already  decided  with  refer- 
ence to  "the  law  of  the  case,"— tbe  overruling 
at  ^^lellanfs  motion  for  Judgment  on  the  ver- 
dict, and  the  sustaining  of  appellee's  motion 
for  Judgment  on  the  verdict  It  Is  complain- 
ed, further,  that  the  court  erred  In  giving  a 
general  Instruction  with  reference  to  the  ap- 
pellant's duty  to  Iceep  the  bridge  in  repair, 
when  a  special  verdict  was  required.  An  er^ 
ror  In  such  an  instruction  would  not  be  avail- 
able, t>ecaa8e  it  could  not  be  applied  the 
jury.  Railway  Co.  v.  Lynch,  supra;  Woollen 
T.  Wire,  110  Ind.  201,  11  N.  B.  230. 

No  error  lu  the  instruction  Is  [minted  out, 
and  we  perceive  none.  Only  one  other  ques- 
tion is  suggested,  and  it  is  not  discussed;  that 
Is,  that  the  court  refused  to  permit  appellee 
to  answer  appellant's  question  as  to  whether 
•there  wasn't  a  great  deal  of  contention  in 
tJiat  neighborhood  between  Tobias  Myers,  the 
road  supervisor,  and  Mr.  Provlues,  the  trustee, 
about  the  repair  of  the  bridge  •  *  *  and 
other  bridges'*  prior  to  the  accident  The  In- 
quiry did  not  relate  to  the  appellee's  knowl- 
edge of  any  detects  In  the  bridge,  and.  If  an- 
swered In  tbe  afhrmatlre,  It  does  not  occur 
to  us  that  It  could  have  had  any  l)earing  upon 
the  case. 

Finding  no  available  error  In  the  record, 
the  Judgment  Is  affirmed. 


(X*i  Ind.  jro 

WESTERN  UNION  TEiL.  00.  T.  8TATB.1 

(Sivreme  Gonrt  of  Indiana.    Dee.  %  1886.) 

TaxAtioh  — SHroMKMsar — PaaAurr — Appbu^ 
Review. 

1.  After  suit  has  been  commenced  to  recover 
delinqoent  taxes,  the  defendant  cannot  escape 
the  50  per  cent  penalt?  imposed  by  Act  Mar& 
6,  1893,  in  cue  of  suit  by  tender  of  the  amount 
of  taxes  with  costs  to  date  of  tender. 

2.  A  judgment  will  not  be  reviewed  to  deter- 
mine whether  it  Is  ezcessive,  unless  a  motion  to 
modify  was  made  in  the  trial  court. 

Appeal  from  circuit  court,  Marion  county; 
SL  A.  Brown,  Judge. 

Action  by  the  state  of  Indiana  against  the 
Western  Union  Telegraph  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Chambers,  Pickens  &  Moores,  for  appel- 
lant W.  A.  Eetcham,  Atty.  Gen.,  Merrill 
Uoores,  and  Smith  &  Korbly,  for  the  State. 

PER  CURIAM.  Almost  every  question 
raised  on  this  appeal  has  already  been  con- 
sidered and  decided  In  fftvor  of  appellee  In 
the  cases  of  Telegraph  Co.  v.  Taggart,  141 
Ind.  281,  40  N.  E.  1051;  Id.,  163  U.  8.  1,  16 
Sup.  Ot  1054;  State  v.  Adams  Exp.  Co.,  144 
Ind.  649,  42  N.  E.  483;  and  W.  U.  Tel.  Go. 
V.  State  (at  last  term)  44  N.  E.  793.  A  ques- 
tion raised  In  appellant's  brief.  If  It  were 
properly  presented  by  the  record,  Is  found  in 
the  objection  made  to  the  action  of  the  court 
In  overruling  appellant's  motion  for  a  modifi- 
cation of  the  Judgment  After  the  taxes  due 
hy  appellant  for  the  year  1895  had  become  de- 
linquent and  this  action  was  brought  for 
their  collection,  under  provisions  of  section  11 
of  tbe  act  of  March  6, 1883  (Acts  1883,  p.  874), 
in  the  manner  detailed  In  W.  U.  TeL  Oo.  t. 
State,  sni»a,  and  after  a  demurrer  to  appel- 
lee's complaint  had  been  overruled,  and  a  de- 
murrer to  appellant's  answer  sustained,  but 
t>efore  the  finding  of  the  court  or  the  entry 
of  Judgment  the  appellant  came  Into  court, 
and  tendered  the  amount  of  taxes  due,  to- 
gether with  10  per  cent,  penalty  for  delin- 
quency, and  with  court  costs.  Tbe  tender 
was  refused  by  the  appellee,  for  the  reason, 
among  others,  that  the  offer  did  not  Include 
the  50  per  cent  penalty  provided  for  in  the 
statute  in  case  of  suit  brought  by  the  state 
for  collection  of  such  delinquent  taxes.  We 
think  the  tender  made  was  Insnfflclent  For 
reasons  given  in  W.  U.  Tel.  Co.  v.  State,  su- 
pra, the  50  per  cent,  penalty  accrues  on  the 
bringing  of  the  suit  The  right  of  the  state 
to  this  penalty  becomes  Inchoate  at  the  mo- 
ment of  the  delinquency,  but  does  not  actually 
accrue  until  the  suit  is  brought  So  the  me- 
chanic or  material  man  has  a  right  to  a  lien 
on  a  buUdlng  as  soon  as  labor  Is  done  or  ma- 
terial furnished,  but  the  lien  Is  not  actually 
acquired  until  notice  is  given.  Had  the  state 
not  brought  suit  the  right  to  the  penalty 
would  not  have  accroed.  The  right  of  the 
state  to  the  penalty  was  tbe  same  as  Its  right 
to  the  taxes  themselves,  both  depending  upon 
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tlte  same  statntow  The  rlgbt  to  the  taxes  ae- 
croed  by  reasoii  of  the  asBeaament  and  that 
to  the  poialty  hy  raason  of  the  delinquency 
In  payment  and  the  aolt  bronght  for  ccdleo 
tlon.  The  office  of  the  court  was  but  to  de- 
dare  the  law  In  its  judgment,  and  this  was 
done  by  Including  with  the  taxes  the  pen- 
alty that  had  already  accrued.  A  parent  of 
the  taxes,  with  poialty  In  case  of  deUnqnency, 
If  made  before  suit  brought,  would,  of  course, 
bare  prevented  suit,  and  hence  arolded  the  60 
per  cent  or  suit  penalty.  But  the  state  could 
not  be  put  to  the  expense  of  a  suit,  and  then, 
by  a  tender  <a  payment,  be  derived  of  the 
means  provided  hi  the  statute  as  compensa- 
tlon  for  such  expense.  The  case  is  analo- 
gous to  the  collection  of  ationiey's  fees.  In  re- 
lation to  which  It  has  Iwen  held  that  the  rlgbt 
to  the  fees  accrues  as  soon  as  the  debt  be- 
comes du^  and  services  of  an  attorney  are 
engaged  tot  its  collection.  A  tender  of  the 
principal  and  interest  would  not  prevent  a 
judgment  for  the  whole  amount  due,  Includ- 
ing attorney's  fees.  Moore  v.  Staser,  6  Ind. 
App.  864,  82  N.  E.  56S,  and  83  N.  B.  66S.  Ap- 
pellant insists,  besides,  that  in  any  case  the 
suit  penalty  of  60  per  cent  should  have  been 
calculated  only  on  the  taxes  assessed  and  un- 
paid, and  not  upon  the  taxes  and  10  per  cent 
penalty  for  delinquency.  This  question,  also, 
we  do  not  feel  called  upon  to  decide,  Inas- 
much as  it  was  not  xalsed  in  the  motion  to 
modify  the  judgment  A  judgment  tor  some 
amount  was  properly  tendered,  and  a  motion 
to  modify  was  necessary  as  to  sny  error  or 
excess  in  the  amount  ot  the  judgment  As- 
sociation T.  Spears.  115  Ina  297,  300,  17  N. 
B.  (PTO;  S72,  and  other  cases  cited  In  note 
to  section  768,  smiott,  App.  Proc.  "Where 
any  part  ct  a  judgment  la  valid,"  as  said 
In  the  case  cited,  "It  will  stand  unless  prop- 
er ateps  have  been  taken  by  objection  duly 
presented  to  the  conrt  to  secure  a  modi- 
fication or  amendment  by  amending  or  re- 
jecting the  part  which  Is  wrong."  There 
was  In  the  case  at  bar  a  motion  to  modify 
the  judgment,  but  in  this  motion  the  de- 
mand was  tbat  no  judgment  should  be  ren- 
dered against  appellant  for  any  amount  be- 
cause (1)  of  the  tender  made,  and  (2)  of  the 
unconstitutionality  of  the  law.  The  consti- 
tutionality of  the  law  has  been  frequently 
affirmed,  as  apiwars  from  the  cases  first  cited 
In  this  opinion;  and  we  think  we  have  shown 
above  that  the  tender  made  was  Insufficient 
Judgment  affirmed. 
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WABASH  PAPER  CO.  v.  WEBB. 

(Supreme  Court  of  Indiana.   Dec  1.  1896.) 

Bill  ot  ExcsmoHS— Filiho — Hastbb  and  Sirt- 
AKT— Kequokkob. 

1.  The  filing  of  a  bill  of  exertions  in  open 
conrt  is  equivalent  to  a  filing  in  the  clerk's  ofbce. 

2.  A  Berrant  19  yean  old,  and  bright  and  intel- 
ligent, u  Ufsligent  in  attempting  to  step,  over  a 
zevolvlag  shaft  on  which  there  was  an  oil  cup 
and  set  screw,  which  required  him  to  step  about 


14  Inches  Ugh  and  2^  and  8  feet  long.  Instead 
of  pasdng  ont  by  dtber  of  two  other  wars,  which 
were  tunally  used,  and  comparatiTelr  lafe^ 
though  be  testified  tbat  he  was  unaware  ct  the 
presence  ot  the  screw  or  cup.  where  the  eTidence 
showed  that  he  had  for  three  weeks  been  working 
around  the  machinery  and  oUing  1^  elose  to  tha 
screw  and  cup. 

8.  The  failure  of  an  employe:  to  box  gearlnea 
and  rerolTing  shafts  In  a  paper  mill  is  not  negli- 
nce  where  the  nsual  and  ordinary  care  was  used 
the  maintenance  of  the  machinerj. 

Appeal  from  circuit  court,  Grant  county;  7. 
L,  Custer,  Judge. 

Action  by  Ghartes  Webb  against  the  Wabash 
Paper  Company,  lliere  was  a  judgment  for 
platotUf,  and  defendant  appeals.  Reversed. 

O.  H.  Bogue,  W.  O.  Sayre,  and  Brownlee  At 
PauluB,  for  appellant  A.  B.  Stede,  Alvab 
Taylor,  and  H.  O.  Pettlt,  for  appeUe& 

HOWARD,  J.  Appellee  was  injured  In  Uie 
paper  mill  ol  appellant,  his  employer,  and 
thereupon  brou^t  ttala  action  for  damages,  al- 
leging tbat  his  hijury  was  caused  by  the  neg- 
ligence of  appellant  In  appealing  from  the 
judgment  rmdmd  in  favor  of  appellee,  ap- 
pellant assigns  as  error:  (1)  The  Insufficiency 
of  the  complaint;  (2>  the  overruling  of  the  mo- 
tion for  judgment  on  the  answers  to  interrog- 
atories; and  (3)  the  overruling  of  the  mo- 
tion for  a  new  trial.  We  have  read  the  com- 
plaint, and  find  it  carefully  drawn,  and  not 
subject  to  the  criticisms  urged  against  It  by 
appelant  Neither  do  we  think  the  court  erred 
In  overruling  the  motion  'for  jndgm«it  on  the 
answers  to  interrogatories  notwlOistanding  the 
genoal  verdict.  The  facts  fbund  specially, 
while  perhaps  not  ot  themselves  sufficient  to 
authorize  a  judgment  in  favor  of  appellee,  yet, 
taken,  as  they  must  be,  without  intendmoit, 
do  not  seem  to  be  In  hreconcllable  conflict  with 
the  general  verdict 

Appellee  objects  to  our  consideration  of  Uie 
bill  of  exceptions  containing  the  evidence,  as 
not  being  In  the  record.  There  Is  a  court  en- 
try showing  the  filing  of  the  bill  In  open  court 
This  entry  erroneously  refers  to  the  bill  as 
appellant's  "longhand  transcript  of  the  evi- 
dence," whatever  may  be  meant  by  that 
phrase.  The  paper  so  filed,  however,  la  also, 
and  properly,  styled  "appellant's  bill  of  exc^ 
tlons";  and  an  examination  of  the  paper  shows 
it  to  be,  in  due  form,  such  a  bill,  containing 
incorporated  therein,  the  longhand  manu- 
script of  the  evidence  taken  at  the  trial.  The 
unnecessary  words  In  the  court  entry  may  be 
rejected  as  surplusage.  Because  the  bill  was 
filed  in  open  court.  It  does  not  follow  that  It 
was  not  filed  In  the  clerk's  office,  as  required 
by  law.  The  filing  with  the  clerk  In  open 
court  is  eqtilvalent  to  a  filing  in  the  clerk's  of- 
fice. There  la  also  some  Irregularity  In  the 
clerk's  certificates  as  to  the  filing  of  the  long< 
hand  manuscript  of  the  evidence  and  Its  In- 
corporation In  the  bill;  but  It  Is  sufflclenfly 
shown,  as  we  think,  that  the  manuscript  was 
first  filed  In  the  clerk's  office,  and  then  incor- 
porated In  the  bill  of  exceptions  before  the 
bill  was  presented  to  the  judges  and  tliat  the 
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bill  xraa  presented  to  the  Judge  ^thln  the 
time  limited,  and  was  Itself  then  filed.  This 
Is  all  that  Is  reriulred. 

Fnmi  tUfi  evidence  It  appears  that  the  ac- 
cident to  appellee  occurred  at  about  G  o'clock 
on  the  evening  of  November  7,  1892.  Ap- 
pellee was  then  nearly  19  years  of  age, 
jictlve,  and  Intelligent  for  hlB  age,  and  vith 
good  eyesight  and  hearing.  He  understood 
his  wort  well,  had  been  engaged  in  the  ap- 
pellant's paper  mill  for  a  year  and  nine 
months,  and  In  the  room  where  he  was  hurt 
for  three  weeks  previous  thereta  The  mill 
ran  night  and  day,  one  set  of  bands  work- 
ing for  a  week  during  the  day,  and  another  for 
the  same  time  during  the  night,  after  which 
they  changed  places  during  the  next  week,  and 
so  on.  Appellee  had  worked  In  the  room 
where  he  was  Injured  for  two  weeks  during 
the  day  and  for  one  week  dnilng  the  night, 
and  at  the  time  of  the  accident  was  aboot  to 
begin  his  second  wedL's  idght  work.  The 
room  where  be  worked  was  w^  lit  by  elec- 
tricity during  the  night,  and  was  so  Ut  when 
his  Injury  occurred.  He  was  the  "third  man," 
being  next  under  the  tender  and  back  tender. 
Among  Ids  duties  were  "to  do  the  oiling  and 
cleaning  up."  He  was  "general  roustabout 
about  the  machine,"  and  oUed  the  machinery 
every  day  or  night  when  he  was  working. 
After  coming  Into  the  room  on  the  evening 
In  question,  be  bong  up  his  coat  and  hat,  and, 
with  another  young  man,  stood  for  a  short 
time  talking  to  several  girls  who  were  at 
woric.  He  had  not  yet  put  on  his  overalls, 
when  the  tender  called  him  to  assist  In  guiding 
a  sheet  of  finished  paper  from  the  "reel"  to 
the  "cutter."  These  machines  stand  one  In 
front  of  the  other,  with  an  open  space  be- 
tween them  of  26^  Inches,  through  which  the 
running  sheet  of  paper  passes  from  the  rolls, 
to  be  cut  Into  such  sizes  as  desired.  The  pa- 
per runs  two  feet  above  the  floor  at  one  of  the 
machines  and  four  feet  at  the  other.  The  evi- 
dence is  conflicting  as  to  whether  the  sheet 
sagged  In  the  open  space  on  this  occasion.  It 
usually  sagged  when  flrst  connected  with  the 
cutter,  and  then  ran  "taut."  When  appellee 
was  called  to  assist  In  guiding  the  paper  to  the 
cutter  at  this  time,  he  stood  inside,  or  on  the 
east  of  the  machines,  and  took  one  edge  of  the 
paper  In  his  hands,  while  the  tender  stood  on 
the  west  or  front  side,  and  held  the  other  edge. 
The  paper  was  several  feet  In  width,  and 
they  held  It  until  It  was  caught  by  the  cutter, 
after  which  It  ran  automatically.  Appellee 
was  then  to  leave  his  place,  and  come  back  to 
the  front  or  west  side  of  the  machines.  The 
usual  way  of  returning  was  to  stoop  under  the 
running  paper  and  pass  back  by  the  open  space 
between  the  machines.  One  could  also  reach 
the  front  by  passing  out  to  the  east  and 
around  north  of  the  cutter.  To  go  this  way 
appellee  had  to  flrst  pass  through  a  10-lnch 
space  between  a  pulley  on  the  north  and  a 
shaft  support  on  the  south.  He  would  then 
bn  In  a  small  square  with  shafting  and  other 
machinery  on  every  Bid&  Out  of  this  square 


the  exit  that  seems  to  have  been  provided  by 
appellant  was  to  the  southeast,  between  two 
stands  or  supports,  at  right  angles  to  each 
other,  on  the  one  ot  which  vested  the  end  of 
tbe  "reel"  shaft  and  on  the  other  the  end  of 
the  shaft  that  turned  the  "cutter."  Tills  space 
was  19  inches  In  width.  The  cutter  shaft  was 
connected  at  its  north  end,  at  right  angles,  by 
14-incb  gearing,  with  the  shaft  which  directly 
operated  the  cutter.  Near  to  the  gearing,  on  a 
"firlctlon  clutch"  over  the  cutter  shaft,  was  an 
oU  cup,  and  about  one-fourth  the  way  around 
the  clutch  f  nnn  the  oil  cup  was  a  set  screw  to 
hold  the  clutch  dbae  to  the  shaft.  When  the 
machinery  was  in  motion,  the  cutter  shaft 
made  from  65  to  100  revolutions  In  a  minute. 
The  evidence  la  again  In  conflict  as  to  whethw 
the  oH^cup  and  set  screw  could  be  seen  when 
the  shaft  was  so  revolving.  The  cup  and  the 
screw  each  projected  from  the  clutch  about  an 
Indi  and  three-quarters.  Appellee,  when  pass- 
ing out  to  go  around  to  the  f  rMit  did  not  re- 
turn west  under  the  running  paper,  but  went 
east  .He  did  not,  however,  go  out  by  the 
exit  to  the  southeast.  He  says  the  floor  there 
was  slippery  with  oiL  He  started  to  go  out 
aero*  the  cutter  shaft,  near  the  clutch  and 
gearing;  and  there  he  fell  over,  his  left  leg 
striking  between  the  gearings,  by  which  it 
was  crushed  and  torn.  The  shaft  and  clutch 
ov«r  which  he  attempted  to  step  were  about 
14  inches  high;  and,  to  get  over,  one  "would 
have  to  step  about  14  or  16  inches  high,  and 
maybe  between  2;^  and  3  feet  In  length."  His 
testimony  Is  that  he  was  thrown  upon  the 
gearing  by  having  his  clothing,  near  his  left 
foot,  caught  by  the  oil  cup  and  the  set  screw. 
He  says  he  did  not  see  either  the  cup  or  the 
screw,  that  these  could  not  be  seen  when  the 
shaft  was  revolving,  that  the  shaft  was  al- 
ways revolving  when  he  saw  It,  and  that  he 
had  no  knowledge  of  the  existence  of  either 
the  cup  or  the  screw.  He  admits  that  he  was 
constantly  about  this  machinery  during  the 
time  his  work  was  on,  that  it  was  his  duty  to 
oil  It  and  clean  It,  that  he  had  oiled  this  shaft 
close  up  to  the  clutch,  "Just  as  close  as  he 
could  get  at  It."  But  he  says  that  for  the  rea- 
son iJiat  the  shaft  was  In  motion  he  never 
saw  the  cup  or  screw.  He  knew  that  set 
screws  and  oil  cups  are  found  on  revolving 
shafts,  and  that  it  Is  dangerous  to  step  over 
them.  He  had  often  passed  from  the  rear  to 
the  front  of  the  machines,  going  directly  under 
the  running  paper,  or  by  the  exit  between  the 
ends  of  the  shafts  of  the  two  machines.  The 
reason  that  he  gives  for  not  going  under  the 
paper  on  this  occasion  Is  that  the  paper  was 
sagged  to  the  floor.  It  appears,  however,  that 
In  such  a  case  the  paper  could  be  raised  up  by 
hand,  and  one  could  thus  pass  under;  and  this 
seems  to  have  been  the  usual  way.  The  rea- 
son given  for  not  passing  out  by  the  open  19- 
Inch  exit,  as  already  suggested,  Is  that  once 
before  he  had  slipped  on  the  oiled  floor  going 
that  way,  and  he  feared  that  now  he  might 
fall  against  the  pulley  near  the  end  of  the  imt- 
ter  shaft   Other  witnesses  did  not  find  this 
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way  at  an  dflDgeron&  Besides,  tt  was  one  of 
appellee's  duties  to  keep  tbe  floor  clean  of  olL 
It  Is  not  doubted  that,  without  regard  to  the 
presence  of  the  oil  cup  and  set  screw,  the  at- 
tempt to  pass  over  the  revolving  shaft,  14 
Inches  above  the  floor,  especially  so  near  to 
the  clutch  and  gearing,  was  hazardous;  and  It 
la  tbe  theory  of  the  appellant  that  In  attempt- 
ing this  high  and  long  step  the  appellee  missed 
his  footing,  and  was  so  thrown  Into  the  gear- 
ing. Whether  this  be  correct,  or  whether,  as 
the  Jury  found,  the  accident  was  caused  by  bis 
dotbing  being  caught  by  tbe  oil  cup  and  set 
screw,  stm  the  exit  chosen  by  him  over  the 
turning  shaft  and  near  to  the  gearing  seems 
to  have  been  a  very  dangerous  one.  The  evi- 
dence shows  that  It  waa  a  rare  thing  for  any 
one  to  go  out  that  way.  Whether  his  duty  re- 
quired him  to  hurry  about.  Is  not  clear  from 
the  evidence.  Bat,  even  If  It  did,  that  would 
not  Justify  him  in  taking  this  hazardous 
route,  when,  even  If  the  paper  were  sagged, 
by  waiting  a  moment  the  sag  would  have  been 
taken  up;  or  he  might  lift  It,  as  others  did, 
and  thus  certainly  pass  back  In  safety  by  the 
way  he  came,  to  say  nothing  of  going  by  the 
open  Id-Inch  passage.  But,  even  granting  all 
that  appellee  contends  for,— that  tbe  18-lnch 
exit  was  dangerous  by  reason  of  the  oily  floor, 
that  the  sagged  paper  obstructed  the  return 
by  the  way  be  came,  and  that  he  did  not  see 
and  did  not  know  of  the  presence  of  the  oil 
cup  and  set  screw,— stiU  we  do  not  tblnk  that 
he  bas  ahown  himself  free  from  negligence. 
He  was  almost  a  man  of  full  age,  was  bright, 
active,  and  Intelligent,  had  worked  in  this 
mill  for  nearly  two  years,  and  In  and  about 
this  particular  machinery  for  three  weeks,  oil- 
ing even  the  very  shaft  and  clntch  at  the  point 
wbere  he  waa  hurt.  He  knew,  as  be  says,  of 
the  danger  of  stepping  over  projecting  oil 
cups  and  set  screws  on  revolving  shafts.  We 
think,  consequently,  that  If  he  did  not  see  or 
know  of  the  cnp  and  screw  which  he  claims 
caused  bis  injury,  be  ought  to  have  seen  them 
and  known  of  tbem.  Railroad  Co.  v.  Stick, 
143  Ind.  449,  41  N.  E.  365.  Witness  after  wit- 
ness testified  that  the  cup  and  screw  could  be 
seen  by  any  one  who  looked  at  the  place*  they 
were.  We  do  not  think  be  could  work  right 
there  for  three  weeks,  even  oiling  at  the  very 
place,  without  seeing  them.  It  rather  seems 
probable,  as  one  or  two  witnesses  testify,  that 
be  was  In  a  hurry  to  get  around  to  continue  his 
conversation  with  those  with  whom  be  had 
been  talking  when  called  by  tbe  tender  to  as- 
sist In  running  tbe  paper  from  tbe  reel  to  the 
cutter.  Besides,  we  ore  unable  to  see  from 
tbe  evidence  adduced  that  tbe  appellant  was 
In  any  way  at  fault  The  Jury  find,  as  the  evi- 
dence also  shows,  that  the  paper  mill  and 
machinery  were  constructed  and  maintained 
after  approved  plans,  of  good  pattern  and  de- 
sign, of  good  materials,  adapted  to  the  use 
fbr  which  they  were  Intended,  and  such  as  are 
in  use  in  the  best  paper  mill&  It  Is  possible 
that  gearings,  set  screws,  pulleys,  belts,  and 
other  such  ca^osed  parts  of  machinery  mlrbt 


be  rendered  men  safe  by  being  boxed.  But 
well-conducted  mills  are  operated  without 
this  extra  care;  and,  if  usual  and  ordinary 
care  Is  shown  In  the  procurement  and  main- 
tenance  of  machinery,  that  Is  all  that  can  be 
asked.  Extraordinary  care  cannot  be  demand- 
ed,  and  the  usual  and  ordinary  risks  attendant 
uimn  work  about  snch  machinery  are  hazards 
of  the  service  which  are  assumed  by  the  em- 
ploys. And  if  It  be  conceded  that  the  oil  cup 
and  set  screw  could  not  be  seen  when  tbe 
shaft  was  in  motion,  yet  we  cannot,  for  that 
reason,  say  that  such  necessary  and  nsual  at- 
tachments constitute  a  hidden  defect  to  one 
who  for  nearly  two  years  has  been  an  employfi 
in  tbe  paper  mill  where  they  are  found,  and 
who  for  three  weeks  bas  been  engaged  In  the 
very  room  wbere  they  are  used,  constantly 
working  around,  oiling,  and  cleaning  the  very 
machinery  to  which  they  are  attacbed.  The 
evidence  adduced  on  the  trial  was  not,  as  W6 
think,  sufficient  to  support  the  essential  allega- 
tions of  the  complaint,  and  hence  not  sufficient 
to  sustain  the  verdict.  Judgment  revenedt 
with  iDstruotiona  to  grant  a  new  triaL 


(U7  in#.  ut> 
BEED  V.  KALFSBECK  et  aL* 
(Supreme  Court  of  Indiana.    Dee.  1.  1896.) 

OBAIMAeB  AsSISflHKHT— VALIDnr  — SOBBOQATIOV 

— QomiNa  TiTLB — Tsiidib. 

1.  In  proceeding  for  conBtmction  of  a  drain  un- 
der Act  1883,  p.  173.  {  1,  proTidiDg  that  It  shall 
be  suffidoit  to  give  toe  court  jurisdiction  to  fix  a 
lien  on  land  benefited  if  the  land  is  described  aa 
belonging  to  tbe  jiersons  who  appear  to  be  the 
owners  according  to  the  last  tax  duplicate,  an 
sessoient  in  case  the  land  is  so  described  n  vaUd, 
aa  against  the  actual  owner,  though  he  does  not 
so  ampear  on  the  tax  duplicate. 

2.  A  porchasa  at  a  sale  to  enforce  die  state's 
lien  for  B  drainage  assessment  Is,  in  case  the  sals 
Is  invalid,  subrogated  to  the  lien  of  the  state  to 
the  extent  of  the  amoout  thereof  dlsehaiged  fagr 
the  money  paid  hy  him. 

3.  To  entitle  the  owner  of  land  to  quiet  his  title 
as  against  a  purchaser  at  a  sale  to  enforce  a  drain- 
age assessment,  who,  by  reason  of  bis  pnrcbase, 
was  subrogated  to  the  state's  lien  to  the  extent  it 
was  discharged  by  the  money  paid,  he  most  ten- 
der the  amount  of  the  purchaser's  lien. 

Appeal  from  circuit  court.  White  county; 
T.  P.  Palmer,  Judge. 

Action  by  Colin  M.  Reed  against  Detze 
Kalfsbeck  and  others.  There  was  a  Judg- 
ment for  defendanta,  and  plalntUI  appeals. 
Affirmed. 

Reynolds  A  Sills,  tm  appellant  Cbas.  OL 
Spencer,  R.  J.  UlUI<ai«  and  B.  P.  DnTldaon, 

for  appellees. 

JORDAN,  O.  J.  Appellant  Institutes  this 
action  to  quiet  bis  title  to  certain  real  estate 
situated  In  White  county,  Ind.  He  alleged  in 
his  complaint  that  he  was  the  owner  In  fee 
simple  of  the  lands  described,  and  that  tbe 
defendant's  claim  of  title  was  "unfounded," 
and  a  cloud  upon  his  title,  and  he  demanded 
that  bia  title  be  quieted,  and  tbat  appellee's 
claim  be  adjudged  null  and  void.  Appellee 
answered  the  complaint  1^  a  gmeral  dmlh^ 

iRflhflulnc  dsnlcd.  «  H.  B.  4fl«, 
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and  under  tlie  Issnea  thus  Joined  a  trial  was 
had,  and  there  was  a  special  finding:  of  facts, 
and  as  a  conclusion  of  law  the  court  found 
that  appellant  was  not  entitled  to  have  the 
title  of  the  real  estate  In  dispute  quieted 
against  appellee,  and  rendered  Judgment  ac- 
cordingly. The  error  assigned  by  appellant 
in  Oiis  court  is  based  upon  the  court's  con- 
clusion upon  the  special  finding.  The  facts 
in  this  case  apparently  show  a  chain  of  title 
to  the  land  In  controTersy  to  Adallne  Clark, 
WUUam  Wllle,  and  Colin  M.  Reed.  That  be- 
fore the  commencement  of  this  action  these 
parties  died,  leaving  the  appellant  and  cer- 
tain other  persons  as  their  heirs  at  law,  and 
In  18^  these  other  heirs  conveyed  their  In- 
terest to  appellant.  In  June,  1875,  one  Ful- 
ler conveyed  these  lands  to  one  Bushnell, 
but  Fuller,  In  1859,  had  conveyed  the  same 
real  estate  to  John  L.  King,  a  remote  gran- 
tor of  appellant,  and  this  latter  deed  was 
recorded  in  1860;  consequently  Fuller's  deed 
conveyed  no  title  or  Interest  to  Buslmell.  In 
Novemljer,  1877,  Bushnell  attempted  by  deed 
to  convey  the  lands  to  William  Turpie,  and 
subsequently.  In  1879,  the  latter  attempted 
to  convey  them  to  Alexander  S.  Brown.  This 
deed  to  Brown  was  recorded  November  8, 
1879.  For  the  years  of  1882,  1883,  and  1884, 
the  real  estate  in  question  was,  according  to 
the  tax  duplicate  In  the  office  of  the  county 
auditor,  assessed  for  taxation  in  the  name  of 
Alexander  S.  Brown,  and  from  said  dupli- 
cate be  appeared  to  be  the  owner  thereof 
during  the  aforesaid  mentioned  years.  In 
1863  the  remote  grantors  of  appellant,,  then 
owners  of  the  land,  quit  paying  taxes  thereon, 
and  took  no  action  concerning  the  same  until 
a  sliort  time  before  the  beginning  of  this  ac- 
tion. On  September  3, 1884,  one  David  Byroad, 
the  owner  of  lands  which  would  be  benefited 
by  draioage,  but  which  could  not  be  accom- 
plished in  the  best  and  cheapest  manner 
without  affecting  other  real  estate,  applied 
to  the  circuit  court  of  White  county  for  the 
construction  of  a  public  ditch  or  drain  un- 
der the  statutes  then  In  force.  That  such 
proceedings  were  had  In  accordance  with 
said  statutes  that  on  September  30,  1884, 
the  White  circuit  court  referred  Byroad's  pe- 
tition to  the  commissioners  of  drainage. 
These  commissioners  made  their  report  to 
the  court  on  November  20,  1SS4,  but  upon 
a  hearing  of  objections  upon  the  part  of  cer- 
tain landowners  this  report  was  referred 
back  to  the  commissioners,  who  subsequent- 
ly, on  May  8,  18^,  made  another  report.  In 
this  report  the  commissioners  assessed  ben- 
efits to  several  tracts  of  land  in  the  name  of 
Alexander  S.  Brown,  and  among  the  same 
was  the  tract  In  controversy,  upon  which  the 
benefits  were  assessed  by  reason  of  said 
drainage  at  $75.  After  making  this  report, 
on  May  2G,  18S3,  the  court  made  an  order 
approving  the  l>enefits  mentioned  In  the  re- 
port, and  ordered  that  the  ditch  be  estab- 
lished. These  proceedings  appear  to  be  aub- 
Btantlally  in  compliance  with  the  statute  rel- 


ative to  drahiage  of  lands.  On  September 
6,  1886,  the  commissioner  of  drainage,  in  the 
name  of  the  state  of  Indiana,  commenced  an 
action  in  the  White  circuit  court  against  Al- 
exander Brown  to  enforce  the  collection  of 
the  $75  80  assessed  as  benefits  against  the 
land  In  dispute.  Such  proceedings  were  had 
in  said  action  that  the  defendant  Brown, 
who  it  appears  had  been  duly  served  with 
notice  of  said  action,  was  defaulted,  and 
there  was  a  finding  by  the  court  that  there 
was  due  the  state  of  Indiana,  for  the  use  of 
the  commissioner  of  drainage,  the  sum  of  $75 
upon  said  assessment,  and  the  further  sum 
of  $12  for  attorney's  fees,  and  that  the  same 
was  a  lien  upon  the  real  estate  now  In  suit, 
and  the  court  ordered  It  to  be  sold  In  pay- 
ment and  satisfaction  of  this  Hen.  Under 
and  by  virtue  of  this  decree  the  sheriff  of 
White  county,  after  duly  advertising  the 
time  and  place  of  sale,  sold  said  land  on  July 
2,  1887,  at  public  auction,  to  one  Jltce  Kalfs- 
beck,  for  $^,  and  issued  to  him  a  certificate 
of  purchase,  which,  for  a  valuable  consid- 
eration, he  assigned  and  transferred  to  the 
appellee  Detze  Blalfslwck,  and  on  September 
2,  1895,  the  sheriff  executed  to  the  appeUee 
a  deed  on  said  certificate  for  the  lands  in 
question,  under  which,  prior  to  the  com- 
mencement of  this  action,  he  took  possession. 
Under  these  facts  counsel  for  appellant  insist 
that  the  latter  Is  shown  to  be  the  owner  In  fee 
of  the  realty  described  In  the  complaint,  and 
that  his  right  to  a  decree  quieting  his  title  can-, 
not  be  denied  or  defeated  by  any  claim  assert- 
ed by  the  appellees  under  the  drainage  pro- 
ceedings. Appellant's  contention,  specifically 
stated,  Is  that  Brown  was  not  the  real  owner 
of  the  land  at  the  time  he  was  made  a  de- 
fendant to  the  action  to  foreclose  the  ditch 
lien;  hence  the  Insistence  Is  that,  as  the  true 
owner  was  not  a  party  to  the  foreclosure 
suit,  the  sale  of  the  land  by  the  sheriff  under 
the  decree  Is  void,  and  that  no  title  or  inter- 
est passed  by  the  sherlfTs  deed  to  the  appel- 
lee. Upon  the  part  of  appellee's  counsel  it 
Is  contended  that  the  foreclosure  proceedings 
were  valid,  and  they  further  say  that,  eon- 
ceding  that  the  sheriffs  deed  did  not  vest  the 
title  to  the  land  In  the  appellee,  still  a  lien 
was  created  by  the  drainage  proceedings, 
which  was  discharged,  at  least  In  part,  by 
the  amount  bid  and  paid  at  the  sheriff's  sale 
by  the  purchaser,  from  whom  appellee  ob- 
tained the  certificate  of  purchase,  and  this 
lien  to  the  extent  of  the  amount  discharged 
by  the  sale  Inured  to  the  benefit  of  appellee. 
That  appellant  Is  not  entitled  to  cut  off  this 
iien  by  a  decree  quieting  title,  without  first 
paying  or  tendering  the  amount  due  to  apiKl- 
lee.  This,  we  think,  is  the  controlling  ques- 
tion to  be  considered  In  this  appeal,  and  a 
determination  thereof  does  not  require  ua  to 
decide  as  to  the  validity  of  the  decree  of 
foreclosure.  The  facts  show  that  the  land 
at  the  time  Byroad  petitioned  the  circuit 
court  for  the  construction  of  the  public  ditch 
appeared  upon  the  tax  duplicate  in  the  name 
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of  Alexander  S.  Brown.  This  petition  was 
filed  under  the  amendatory  act  of  1883  (Acts 
1883,  p.  173).  Section  1  of  this  act  provides 
that:  "WhenOTer.  any  owner  or  owners  of 
lands  which  wonld  be  ben^ted  by  drainage, 
which  cannot  be  accompUsbed  In  the  best 
and  cheaiwBt  manner  without  affecting  other 
lands,  Bh^  desire  such  dnUnag^  he,  she  or 
they  may  apply  for  sach  draln^e  by  peti- 
tion to  the  circuit  court  or  superior  court  of 
the  county  in  which  the  lands  of  the  petition- 
er or  petitioners  are  situated.  The  petition 
shall  describe  in  tracts  of  forty  acres  accord- 
ing to  factions  of  government  surveys,  or 
less  tracts,  *  •  *  which  it  Is  believed 
shall  be  affected  by  the  proposed  drainage, 
and  ^ve  the  names  of  the  ownei'S  thereof, 
if  known,  and  If  unknown  shall  so  state. 
Such  petition  shall  be  suflBdent  to  give  the 
court  Jurisdiction  over  the  lands  described 
therein,  and  power  to  fix  a  lien  thereon  If 
they  are  described  as  belonging  to  the  person 
■who  appears  to  be  the  owner  bccwdlng  to 
the  last  tax  duplicate  or  record  of  transfer 
kept  by  the  auditor  of  the  county  where  the 
some  is  situate."  Section  5  provides  that: 
"The  filing  of  the  peUtlon  shall  fie  deemed 
notice  of  the  pendency  of  the  proceedings  to 
all  persons  whose  lands  are  named  in  the 
petition,  and  the  filing  of  the  report  of  the 
commissioners  locating  the  work  and  fixing 
the  amount  of  the  assessments,  shall  be 
deemed  notice  of  the  pendency  of  the  pro- 
ceedings to  all  persons  whose  lands  are 
'named  therein,  and  not  named  In  the  original 
petition,  and  amount  of  the  asaessments  made 
or  approved  and  confirmed  by  the  court, 
shall  be  a  lien  upon  the  lands  so  assessed, 
from  the  time  of  filing  the  petition,  except 
where  lands  are  omitted  in  the  petition  and 
afterward  assessed  and  reported  by  the  com- 
missioners, and,  as  to  such  lands,  tiie  assess- 
ment shall  be  a  lien  from  the  date  of  filing 
the  report  of  commissioners."  It  Is  shown 
by  the  express  terms  of  the  statute  from 
which  we  have  q^ted  that,  in  order  to  give 
the  court  Jurisdiction  over  tlie  lands,  and 
power  to  fix  a  lien  thereon,  It  Is  not  required 
at  all  hazards  to  give  the  names  of  the  ac- 
tual owners  thereof,  but  it  will  snfQce  "If 
they  are  described  as  belonging  to  the  person 
who  appears  to  be  the  owner,  according  to 
the  last  tax  duplicate,  or  record  of  transfer." 
This  provision  seems  to  have  been  followed 
in  the  drainage  proceedings  Involved  in  this 
cause,  as  the  name  of  Alexander  S.  Brown, 
the  apparent  owner,  according  to  the  tax 
duplicate,  was  given;  hence  It  follows,  we 
tlilnk,  that  the  court  had  jurisdiction  and 
power  to  fix  a  lien  for  the  benefits  assessed 
against  the  land.  This  principle  was  affirm- 
ed and  adhered  to  and  the  reasons  sustaining 
It  fully  stated  In  Kepler  v.  "Wright,  136  Ind. 
77,  35  N.  B.  1017,  and  In  Can*  v.  SUte,  108 
Ind.  549,  3  N.  B.  375.  The  real  owner  of 
lands  who  permits  or  suffers  them  to  remain 
upon  the  tax  duplicate  or  transfer  records 
in  the  name  of  another  can  have  no  good 


grounds  for  complaint  if  the  ditch  petitioner 
describes  such  lands  in  the  name  of  the  per- 
son whom  the  tax  duplicate  indicates  to  be 
the  owner.  We  do  not  mean  to  say,  how- 
ever, that  tills  will  bar  the  actual  owner,  up- 
on seasonably  applying  to  the  court,  from  ba- 
ing  admitted  to  defend,  as  It  is  the  policy  of 
the  law  to  permit  the  real  party  in  interest 
to  defend  tiie  same.  Bell  v.  Co^  122  Ind. 
153,  23  N.  E.  7(^  Upon  Uie  face  of  the 
facts  as  they  appear  In  the  spedal  finding,  It 
Is  disclosed  that  a  Hen  was  fixed  and  attach- 
ed to  the  land  In  dispute  for  the  benefits  as- 
sessed, and  It  does  not  appear  tliat  appellant* 
or  any  one  In  his  behalf,  has  discharged  the 
same,  or  has  olfeied  so  to  do.  If  no  titie 
passed  to  the  appellee  by  the  sheriffs  deed, 
for  the  reason,  as  Insisted  by  appellant  that 
the  foreclosure  and  sale  were  Invalid,  never- 
theless he  would  be,  at  least,  entitied  to  be 
subrogated  to  the  lien  of  the  state  to  the  ex- 
tent of  the  amount  discharged  by  the  mon- 
ey paid  8t  the  8herifl:*8  sole.  Watklns  v. 
WInings,  lOQ  Ind.  330,  1  N.  B.  638;  Bodkin 
V.  Merit,  102  Ind.  293,  1  N.  E.  625;  Short  v. 
Sears,  93  Ind.  505.  No  fact  appears  showlrig 
that  the  appellant  at  any  time  paid  or  offered 
to  paj  appellee  the  part  due  him  upon  the 
lien  under  the  clroumstances. 

By  bis  complaint  the  appellant  alleged  that 
he  was  the  owner  in  fee  and  appeUee's  claim 
or  Interest;  which  he  asserted,  was  unfound- 
ed. The  latter  was  thereby  challenged  to 
bring  forward  and  assert  as  a  legal  or  eq- 
uitable defense  all  claims,  title.  Interest  or 
liens  of  whatever  character  which  he  had 
and  field,  and  in  falling  to  do  so  he  would, 
by  a  decree  quieting  appellant's  title,  have 
been  forever  precluded  from  assorting  the 
same.  This  is  the  firmly  settled  rule,  and 
has  been  approved  and  enforced  many  times 
by  this  court  The  appellee  seems  to  have 
responded  to  appellant* a  challenge,  and  prop- 
erly availed  .himself  of  a  defense  under  hla 
statutory  denial  In  accordance  with  section 
1055,  Rev.  St.  1881.  Under  his  general  de- 
nial he  was  authorized  to  introduce  any  fact* 
upon  the  trial  which,  according  to  the  prin- 
ciples of  equity,  as  applied  by  courts  of  chan- 
cery, would  defeat  the  appellant  m  obtaining 
a  decree  quieting  his  titie  to  the  land  hi  qnea- 
tion.  East  V.  Feden,  lOS  Ind.  92,  8  N.  B. 
722.  If  it  appeared  that  appellee  had  any 
interest  In  the  land,  or  existing  lien,  it  could 
not  be  cut  off  by  an  action  to  qifiet  title. 
Johnson  T.  Murray,  112  Ind.  154,  13  N.  B. 
273.  Appellee  was  not  compelled,  as  Insist- 
ed by  app^ant,  to  become  an  actor  by  way 
of  a  cross  complaint,  asking  affirmative  re- 
lief, but  he  had  the  right,  under  his  answer, 
to  rely  upon  any  equltaUe  or  legal  defense 
to  defeat  the  claim  of  h^  adversary.  Bast 
V.  Feden,  supra.  As  we  heretofore  said,  the 
inquiry  need  not  be  directed  to  the  validity 
of  the  foreclosure  proceedings,  and  the  sale 
thereunder;  for,  if  we  concede  the  Invalid- 
I^  of  these,  the  controlling  question  back  of 
this  arisee^  was  the  appellant  entitled.  In  this 
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action,  to  a  Jndgment  qnleting  his  tttle,  and 
thereby  sweeping  away  the  part  of  the  state's 
Hen  satisfied  1^  the  proceeds  of  the  BherUTs 
sflle,  without  paying  or  tendering  the  amoant 
dne  to  the  appellee  thereon  under  his  right 
to  subrogation?  This  question,  we  are  of 
the  opinion,  must  be  answered  In  the  nega- 
tlT&  It  would  be  unjust  to  permit  the  appel- 
lant to  have  a  recovery  quieting  his  title, 
and  In  this  manner  escape  the  payment  in 
whole  or  in  part  of  a  ralld  Uen  existing 
against  the  re^ty.  Ab  the  facts  found  show 
at  least  a  substantial  claim  bi  favor  of  ap- 
pellee, It  cannot  be  cut  off  by  a  decree  quiet- 
ing title,  unless  it  Is  shown  that  the  appellant 
paid  or  tendered  the  amount  due  thereon. 
It  Is  clear,  we  think,  that  there  Is  no  prin- 
ciple of  law  or  eqnl^  that  will  sustain  the 
contrary.  While  we  do  not  deny  but  what 
the  court  may,  in  a  proper  case,  enter  a  qual- 
ified decree  declaring  the  fee  to  be  In  the 
plidntlff  subject  to  the  Uen  asserted  by  the 
defendant,  yet  It  is  a  rule  of  general  applica- 
tion tha^  where  one  seeks  to  quiet  his  title 
against  one  holding  and  asserting  a  valid 
Uen,  he  cannot  do  so  unless  be  pays  or  tend- 
ers the  payment  of  the  lien.  This  principle 
is  supported  by  many  deddons  of  this  court 
Bee  Shannon  t.  Hay.  100  Ind.  689,  T  N.  B. 
'  976;  Ragsdale  T.  Hltcfaell.  97  Ind.  -458;  Mont- 
gomery T.  Wasem,  116  Ind.  843,  15  N.  B.  795, 
and  10  N.B.184;  Preringer  r. Harness, lUInd. 
491, 16  N.  B.  495;  Jackson  t.  Smith,  120  Ind. 
eao,  22  N.  B.  431;  Blsel  T.  Tucker,  121  Ind. 
849,  23  N.  B.  81;  Montgomery  t.  Trumbo, 

128  Ind.  331, 26  N.  B.  54;  Bchtssel  T.  Dickson, 

129  Ind.  139.  28  N.  B.  640;  Browning  r. 
Smith,  139  Ind.  280,  37  N.  B.  540.  It  fol- 
lows that  under  the  facts  the  appellant  was 
not  entitled  to  a  decree  quieting  title  against 
appeUee.  Judgment  affirmed. 


tm  Ind.  874) 
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(Supreme  Gourt  of  Indiana.    Dee.  4,  1686.) 

BAILBOAD  CROSSTXO   OoUUnOIT  —  IVlOLIOBITCS — 

Phoxihats  Caubb. 

A  complaint  for  Injary  received  at  a  rail- 
road croesiof,  alleging  that  tlie  railroad  and  high- 
way were  at  each  grades  that  an  approaching 
train  coold  oot  be  seen  b;  one  on  the  highwa;  till 
reaching  the  intersection;  that  plaintiff  was  fa- 
miliar with  the  regular  time  of  trains  on  the 
rood;  that,  as  he  aratroadied  the  croBriog,  it 
was  not  time  for  a  train,  and  he  had  no  notice  or 
knowledge  that  one  would  then  paas;  "that  aa 
he  was  careftal^  and  prudently  driring  along  said 
highwar,  *  •  ♦  approaching  said  •  •  • 
crossing,  he  listened,  and  looked  carefully  tor  a 
traliL  but  heard  none;  that  no  •  •  •  signal  of 
any  kind  [was]  given,  and  he  drove  *  *  *  up- 
on said  crossing;  •  •  •  whereupon  a  •  •  • 
train,  •  •  •  rnnnlng  •  •  •  60  milea  an 
hour,  without  any  notice  or  warning  •  •  •  ran 
against  aod  upon  him.  Id  his  wagon,"  Inflicting 
tbe  injuries  comptainea  of,  "through  no  fault  or 
negligence  on  his  piirt,"-^hUe  samdent  as  to  al- 
le^bons  of  negligence  and  absence  of  eontritm- 
ttny  negligence^  Is  not  as  to  allegations  of  prox- 
imate cause. 

>8m  h  h.  a  19k 


Appeal  from  drcnlt  conr^  Bulllran  county; 
W.  W.  MofFett;  Judge. 

Action  by  Marshall  Toung  against  the  Bal- 
timore &  Ohio  Southwestern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 

B.  W.  Strong,  W.  B.  Gardiner,  J.  T.  Hays, 
and  W.  H.  De  Wolf,  for  app^ant  Relly 
ft  Bmlson,  for  appellee. 

HACKNBT,  J,  The  api>ellee  sued  and  re* 
covered  for  personal  Injuries  sustained  by 
him  in  a  collision  of  a  train  with  bla  wagon 
at  the  crossing  of  a  highway  and  the  railway 
of  the  then  Ohio  &  Mississippi  Railway  Com- 
pany, since  consolidated  with  other  compa- 
nies and  constituting  the  appellant  Tbe 
complaint  alleged  that  the  crossing  was  upon 
a  sharp  descending  grade,  and  the  railway 
for  a  half  mile  north  of  the  crossing  ran 
through  a  cut  30  feet  deep;  that,  200  feet 
east  of  the  highway,  and  within  20  feet  of 
tile  railway,  was  a  large  and  tall  frame 
building,  which  obstructed  a  view  of  the 
railway  by  iwrsons  upon  the  highway  ai>- 
proacblng  the  crossing  towards  the  east;  that 
the  highway,  for  the  distance  of  a  quarter 
of  a  mile  before  reaching  the  crossing,  as 
he  was  going,  was  much  lower  than  the  rail* 
way  at  the  crossing;  that,  by  reason  of  said 
conditions,  a  train  approaching  said  crossing 
from  the  northeast  could  not  be  seen  within 
a  quarter  of  a  mile  of  said  crossing,  nor  until 
the  Intersection  was  reached,  by  one  travel- 
ing In  the  direction  In  which  the  appellee  was 
driving.  It  was  alleged  that  the  appellee 
was  familiar  with  the  regular  time  of  trains 
upon  tbe  road;  that,  as  he  approached  the 
crossing.  It  was  not  the  time  for  a  train  at 
that  point,  and  he  had  no  notice  or  knowl- 
edge that  a  train  would  then  pass  said  cross- 
ing; that  "as  he  was  carefully  and  prudent- 
ly driving  along  said  highway.  •  •  •  ap- 
proaching said  railway  at  said  crossing,  he 
listened  and  looked  carefully  for  a  train,  but 
heard  none;  that  no  bell  was  mug,  nor  whis- 
tle blovrn,  nor  signal  of  any  kind  given,  and 
he  drove  along  said  highway,  and  upon  said 
crosslug,  at  the  place  aforesaid;  whereuiran 
a  long,  heavy  passenger  train  of  cars,  run- 
ning at  the  rate  of  00  miles  an  hour,  wltboat 
any  notice  or  '  warning  as  aforesaid,  ran 
against  and  upon  him,  In  bis  wagon,"  Inflict^ 
Ing  the  injuries  complained  of,  "through  no 
fault  or  negligence  on  bis  part"  The  ap- 
pellant insists  that  Its  demurrer  to  the  com- 
plaint should  have  been  sustained,  and  the 
contention  Is  now  made  that  it  was  ineuffl- 
cient  In  Its  allegations  of  negligence  and  of 
the  absence  of  contributory  negligence  on 
tbe  part  of  tbe  appellee,  and  that  it  failed 
to  allege  facts  disclosing  that  the  negligence 
of  the  company  was  the  'prozlmato  cause  of 
the  Injury. 

It  Is  the  general  rule  In  actions  for  neg- 
ligence, and  it  is  the  rule  In  cases  of  the 
character  of  the  present,  that  at  least  three 
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propositions  must  concur  before  a  liability 
arises:  Negligence  on  the  part  of  tbe  de- 
fendant, which  negligence  is  the  proximate 
cause  of  the  injury  complained  of,  and  that 
negligence  of  the  person  Injured  does  not 
contribute  to  the  Injury.  Railway  Co.  v. 
Duncan,  143  Ind.  5^4,  42  N.  B.  37;  Railway 
Co.  v.  Stick,  143  Ind.  449,  41  N.  B.  865;  Farla 
T.  Hoberg,  134  Ind.  269,  33  N.  E.  1028;  16 
Am.  &  Eng.  Enc.  Law,  422;  Elliott.  H.  R. 
§§  1155,  1156;  Railway  Co.  v.  Conn,  104  Ind. 
64,  3  N.  E.  636;  Corporation  t.  Mathews,  92 
Ind.  213;  Railway  Co.  v.  Engrer,  4  Ind.  App. 
261,  30  N.  E.  924;  Stone  Co.  v.  Wray,  10  Ind. 
App.  334,  37  N.  E.  1058;  Railroad  Co.  T.  Mc- 
Kean,  40  111.  218;  Cosgrove  v.  Railway  Co., 
13  Hun,  329;  Barrlnger  v.  Railway  Co.,  18 
Hun,  398.  It  has  been  so  many  times  held 
that  a  complaint  for  negligence,  to  be  suffi- 
cient, must  allege  the  negligence  of  the  de- 
fendant, and  the  freedom  of  the  plaintiff 
from  negligence,  that  we  need  not  cite  au- 
thority, upon  the  question  of  pleading,  with 
reference  to  these  two  elements.  "We  are 
not  impressed  with  the  claim  that,  with  ref- 
erence to  these  two  elements  of  the  case,  the 
complaint  Is  insiifflclent.  The  allegations  of 
failure  to  glTe  signals  of  the  approach  of  the 
train  to  the  crossing  of  the  highway  are  suf- 
ficient, we  have  no  doubt,  to  disclose  the  tIo- 
latlon  of  a  duty  expressly  enjoined  by  stat- 
ute. ReT.  St  1894,  §§  5307,  5308  (Rev.  St. 
1881,  §§  4020,  4021).  The  general  aUegaUon 
of  freedom  from  fault  on  the  part  of  the  ap- 
pellee has  always  been  beld  sufficient  In  this 
state.  The  cases  holding  this  rule  have  been 
fully  collected  In  a  note  to  5  Enc.  PI.  &  Prac. 
p.  7.  Nor  do  we  agree  with  counsel  for  the 
appellant  that  the  particular  allegations  as 
to  the  care  exercised"  by  the  appellee  are  at 
variance  with  the  general  allegation  of  free- 
dom from  negligence.  We  may  suggest, 
however,  that,  if  the  sufficiency  of  the  com- 
plaint rested  upon  the  particular  allegations 
of  care  on  bis  part.  It  would  be  very  doubtful 
If  It  would  be  sufficient 

As  to  the  e^entlat  element  of  liability  that 
the  negligence  of  the  defendant  shall  be  the 
proximate  cause  of  the  Injury,  It  has  been 
specially  held,  as  a  question  of  pleading,  that 
the  fact  must  affirmatively  appear,  to  con- 
stitute a  good  complaint  Roilway  Co.  v. 
Conn,  supra;  Corporation  v.  Mathews,  supra; 
Railway  Co.  v.  Engrer,  supra;  Stone  Co.  v. 
Wray,  supra;  Pennsylvania  Co.  v.  Gallen- 
tlne.  77  Ind.  322;  Railway  Co.  v.  Krapf,  143 
Ind.  647,  36  N.  E.  901.  With  reference  to 
this  element  of  liability  it  is  sold.  In  Elliott, 
R.  R.,  supra:  "The  rule  supported  by  the 
weight  of  authority,  we  think.  Is  that  one 
who  violates  the  law  Is  a  wrongdoer;  that 
ordinarily,  the  omission  of  the  statutory  du- 
ty is  negligence  per  se;  and  that,  where  the 
omission  Is  established,  such  negligence 
arises  as  a  matter  of  law.  But  such  omis- 
sion by  no  means  conclusively  establishes 
the  company's  liability,  for  the  injured  party 
must  be  free  from  fault,  and  the'negligeuce 


of  the  company  most  have  been  the  proxi- 
mate cause  of  his  Injury,  to  enable  him  to  re- 
cover,"— citing  many  authorities.  Again,  it 
is  said,  in  the  same  section:  "In  no  event  Is 
the  omission  to  give  the  statutory  signals 
sufficient,  of  Itself,  to  make  out  a  case,  for 
there  must  be  evidence  showing  that  it  was 
the  proximate  cause  of  the  injury."  In  the 
complaint  before  ns  there  is  no  allegation 
supplying  this  element  of  the  liability  sought 
to  be  enforced.  To  hold  the  complaint  suf- 
ficient we  would  be  required  to  infer,  from 
the  alleged  negligence  of  the  company,  the 
generally  alleged  eare  of  the  appellee,  and 
his  Injury  from  the  collision,  that  the  compa- 
ny's negligence  was  the  cause  of  the  injury. 
Such  an  Inference  does  not  necessarily  arise 
from  the  facts  mentioned.  Like  facts  were 
alleged  In  Railway  Co.  v.  Conn,  supra,  and 
this  court  refused  to  draw  this  inference; 
and  in  Pennsylvania  Co.  v.  Gallentiue,  supra, 
the  complaint  was  held  to  be.lnsutBclent  be- 
cause It  failed  to  show  "that  the  Injury  waa 
caused  by,  or  resulted  from,  the  negligence 
of  the  defendant"  In  Railway  Co.  v.  Mc- 
Kean,  supra,  it  was  said,  of  a  statute  requir- 
ing signals  at  crossings,  simitar  to  our  stat- 
ute, supra,  that  *1t  Is  very  evident  the  leg- 
islature did  not  Intend  to  declare,  nor  have 
they  80  declared,  that  this  omission  of  duly 
shall,  per  se,  render  them  liable  to  damages 
for  Injuries.  The  Injury  must  be  shown, 
by  circumstances  at  least,  to  have  been  the 
consequence  of,  or  caused  by,  such  neglect" 
In  Barrlnger  v.  Railway  Co.,  supra,  and  In 
Cosgrove  v.  Railway  Co.,  supra.  It  waa  held 
that  the  failure  to  give  signals,  the  Injnry 
of  the  party,  and  his  freedom  from  negli- 
gence did  not  justify  a  recovery,  If  the  col- 
lision was  from  bis  Inability  to  control  his 
horse.  It  Is  said:  "In  such  case  the  plain- 
tiff cannot  recover,  not  because  the  deceased 
was  guilty  of  contributlve  negligence,  but 
simply  because  his  death  was  not  caused  by 
the  negligence  of  the  defendant"  In  Rail- 
way Co.  V.  Krapf,  supra,  a  complaint  for  neg- 
ligence was  held  bad  for  a  failure  to  allege 
facte  from  which  It  could  be  Inferred  that 
the  injury  would  not  have  happened  but  for 
the  negligence  of  the  defendant  Under  the 
rule  In  that  case  the  complaint  before  us  is 
bad.  There  is  no  allegation  that  the  appel- 
lee could  have  heard  the  signals,  if  given, 
nor  that  he  could  have  avoided  the  collision 
If  he  had  heard  them  before  going  upon  the 
track.  There  is  not  even  the  general  state- 
ment that  the  collision  or  injury  was  due  to 
the  omission  of  the  company  to  give  sig- 
nals. We  are  not  here  dealing  with  the  man- 
ner In  which  the  fact  should  be  alleged,  but 
the  question  decided  is  that  the  complaint 
has  no  allegation  of  fact  requiring  the  In- 
ference that  the  alleged  negligence  of  the 
company  was  the  proximate  cause  of  the 
injury.  The  lower  court  therefore,  erred  In 
overruling  said  demurrer,  and  the  Judgment 
Is  reversed,  with  Instructions  to  sustain  said 
demurrer. 
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HABLAK  T.  JONES. 

(Appellate  Ck»nrt  of  Indiana.    Dec.  1,  1806.) 

Uauciocs  Pkoskcutiox — Whsn  Xiisa— Dbfrksb — 
Apfbal— Hakhlbss  Erkok. 

1.  Malicious  prosecution  will  lie  agalnat  one 
who  procures  a  search  warrant  requiring  a  search 
of  plaintifFs  property  for  stolen  gcioda,  though  the 
proceedings  do  not  "involTe  any  charge  of  crime," 
especiaUy  since  Rev.  St  Itm,  H  168S,  1689 
(HornepB  ReT.  St.  1B86,  §|  1619.  1620).  which 
provide  for  isBuhig  search  warrantB,  do  not  re- 
Qnlre  that  the  owner  of  the  property  to  be  search- 
ed shall  be  charged  with  the  commiBsion  of  a 
crime, 

2.  One  who  procures  a  learch  warrant  reqnlr- 
iag  certain  property  to  be  searched  for  stolen 
goods  cannot,  in  an  action  for  malicious  prosecu- 
tion by  the  owner  of  ench  property,  set  up  the  de- 
fense that  the  affidavit  filed  by  him  did  not,  in 
law,  authorize  the  issuance  of  the  writ. 

3.  In  an  action  for  malicione  prosecution,  in 
which  there  is  a  general  denial,  it  was  harmless 
error  to  suatain  a  demurrer  to  a  paragraph  set- 
ting up  matters  showing  the  existence  of  proba- 
ble cause  and  the  nonexotence  of  malice,  since  all 
such  facta  are  admissible  under  the  general  denial. 

4.  It  is  also  harmless  error  to  suataia  a  demur- 
rer to  a  paragraph  which  connta  on  the  good  faith 
of  defendant  and  his  acting  under  the  advice  of 
a  Justice  to  whan  be  related  all  the  facts. 

Appeal  from  dicoit  court,  Fayette  county; 
F.  8.  S^lft,  Judge. 

Action  by  Ephralm  Jones  against  James  H. 
Harlan  for  malldoiiB  prosecntlon.  Judgment 
In  ftivor  <a  lOalntur.  Djefendant  appeals.  Af- 
firmed. 

McKee,  Little  &  Frost,  for  appellant.  .  Con- 
ner ft  Mcintosh,  for  appellee. 

GAVIN,  J.  Appellee  recovered  Judgment 
against  appellant  for  malicious  prosecution  by 
maliciously  and  without  probable  cause  insti- 
tuting proceedings  for  a  search  warrant,  and 
procuring  a  warrant  commanding  the  search- 
ing of  appellee's  house  for  certain  goods  al- 
leged to  have  been  stolen.  The  affidavit  de- 
scribed the  goods,  averred  tbey  had  been 
stolen  and  were  believed  to  be  concealed  In 
a  certain  house,  known  as  the  "Cooley  House," 
and  further  asked,  if  they  were  not  found 
there,  that  appellee's  house  should  also  be 
searched.  The  warrant  was  so  Issued,  and 
appellee's  house  searched  by  virtue  of  It. 

It  is  contended  by  counsel  that  the  com- 
plaint to  bad  because  tbe  "proceedings  did  not 
involve  any  chaise  of  crime"  against  appel- 
lee. That  procuring  a  search  warrant  Is  such 
a  proceeding  as  may  be  the  foundation  of  an 
action  for  malicious  prosecution  is  not,  and 
cannot  be,  controverted.  Carey  v.  Sheets,  67 
Ind.  375;  Whitson  t.  May,  71  Ind.  269;  Flora 
V.  Russell,  138  Ind.  153,  37  N.  E.  593;  Tuell  v. 
Wrink,  0  Blackf.  249;  Fisher  v.  Hamilton,  49 
Ind.  841.  It  is  not  requisite  that  the  affidnvlt 
or  indictment  should  have  sufficiently  charged 
the  defendant  with  a  crime  to  authorize  him 
to  maintain  an  action  for  malicious  prosecu- 
tion. Stancllff  T.  Palmeter,  18  Ind.  321;  Mc- 
GuUough  V.  Rice,  59  Ind.  580;  Schattgen  t. 
Holnback,  149  III.  (W6,  36  N.  E.  969;  Matlick 
T.  Crump.  62  Mo.  App.  21;  Shaul  t.  Brown, 
28  Iowa.  37;  Forrest  t.  Collier,  20  Ala.  175; 
45N.E.no.6— SI 


Dennis  v.  Ryan.  M  N.  Y.  385.  The  statute 
(sections  1619,  1620,  Homer's  Rev.  St.  1896; 
sections  1688,  1689,  Rev.  St.  1894)  which  pro- 
vides for  tbe  issuing  of  search  warrants  does 
not  require  that  the  owner  of  the  property  to 
be  searched  shall  be  charged  with  the  com- 
mission of  a  crime.  In  the  cases  In  67  and  71 
Ind.,  cited  above,  no  such  charge  appears  to 
have  been  made.  It  comes  with  an  111  grace 
from  appellant  to  now  say  that  his  affidavit 
did  not,  in  law,  authorize  the  issuance  of  the 
writ,  when  he  expressly  asked  for  it,  and  ob- 
tained that  which  he  asked,  and  subjected  ap- 
pellee to  all  tbe  Indignity  which  would  have 
followed  had  tbe  affidavit  been  in  all  respects 
sufficient.  In  Collins  v.  Love,  7  Blackf.  416, 
it  was  expressly  decided  that,  In  such  suits  as 
this,  tbe  complaint  is  not  objectionable  because 
the  alleged  charge  does  not  authorize  the  is- 
suing of  tbe  warrant.  Appellant,  having  In- 
stituted the  proceeding  maliciously  and  with- 
out any  probable  cause,  and  prosecuted  it  to 
an  unsuccessful  termination,  must  now  an- 
swer for  his  wrong. 

Appellant  filed  an  answer  of  general  denial, 
together  with  two  special  paragraphs.  The 
second  paragraph  set  up  matters  showing  the 
existence  of  probable  cause  and  the  nonexist- 
ence of  malice.  All  these  facta  were  admissi- 
ble under  the  general  denial.  Consequently 
there  was  no  harmful  error  in  sustaining  a  de- 
murrer to  this  answer.  Knlss  v.  Holbrootf 
{Ind.  App.)  44  N.  E.  563.  The  same  may  be 
said  of  the  third  paragraph,  which  also  counts 
upon  the  good  fiiltb  of  appellant,  and  his  act- 
ing under  the  advice  of  a  Justice,  to  whom 
be  related  all  the  facts.  The  paragraphs  were 
at  best  but  special  denials.  We  find  in  the 
record  no  Just  cause  for  reversal.  Judgment 
affirmed. 

as  Ind.  App.  HO) 
BROWN  T.  HIATT. 
(Appellate  Gonrt  of  Indiana.    Nor.  24,  1806.) 
Appbil—Fivdikos  of  Pact— HiOHWiTB. 

1.  A  finding  of  fact  on  conflicting  evidence  will 
not  be  disturbed. 

2.  The  failure  to  grade  and  use  a  highway  to 
Its  full  width  does  not  constitute  an  abandon- 
ment of  the  part  not  used. 

Appeal  from  drcnlt  court,  Tipton  county;  li, 
J.  KIrkpatrick,  Judge. 

Action  by  Ellphalet  C.  Hlatt  against  Hor* 
ace  6.  Brown  and  another.  Jndgment  for 
plafntiff,  and  defendant  Brown  appeals.  Af- 
firmed. 

Kane  &  Kane,  for  appellant.  John  F.  Nenl, 
for  appellee. 

ROSS,  J.  The  appellee,  Ellphalet  0.  Hlfitt, 
brought  this  action  against  tbe  appellant, 
Horace  G.  Brown,  to  declare  and  foreclose  the 
liens  of  two  assessments  made  for  street  im- 
provements. The  appellant  Willlnm  H.  Ram 
sey,  the  assignor  of  such  assessment  liens, 
was  made  a  party  to  answer  as  to  his  Inter 
est  The  appellee  recovered  in  the  court  be- 
low, and  tbe  appellant  Horace  G.  Brown  b^ii 
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appealed  to  this  court,  and  baa  notified  Us 
co-appellant,  WUllaiD  H.  Bamsey,  to  join 
therein,  but  tlie  latter  has  not  Joined  In  the 
appeaL  The  conrt  below  made  a  special  find- 
ing of  facta,  with  c<niclndon8  of  law  thereon. 
Two  spedflcatlous  of  em>r  have  been  assign- 
ed in  this  court,  namely:  First,  that  the  court 
erred  In  Its  conclusions  of  law  upon  the  facts 
found;  and,  second,  that  the  court  erred  in 
OTemiling  the  appellant's  motion  for  a  new 
triaL 

It  is  urged  that  some  of  the  fiicts  found  by 
the  court,  and  embraced  in  the  special  find- 
ings, are  erroneous,  In  that  the  evidence  pre- 
ponderates against  such  finding.  Counsel  do 
not  intimate  that  there  Is  no  evldraice  to  sus- 
tain the  court's  finding,  but  tbey  say:  **We 
are  confident  that  the  decided  preponderance 
of  the  testimony  shows"  the  tacts  to  be  dif- 
ferent from  what  the  court  has  found  them 
to  be.  If  counsel's  statement  is  true,  **th8t 
the  decided  preponderance  of  the  te8tim<my*' 
tends  to  show  a  state  of  facts  different  from 
what  the  court  has  found,  nevertheless^  un- 
der the  rule  that  prevails  in  appellate  courts, 
we  cannot  disturb  the  finding  If  there  Is  any 
reasonable  evidence  to  sustain  It.  Counsel 
admit  that  there  is  evidence  which,  standing 
alone,  would  warrant  the  finding,  but  i^mply 
indst  that  the  preponderance  of  the  evidence 
ts  to  the  contraiy.  The  rule  so  firmly  estab- 
lished in  this  Jurisdiction,  that  the  appellate 
court  will  not  welgb  the  evidence,  and  deter- 
mine upon  which  aide  It  pr^tonderates,  was 
adopted,  and  has  been  adhered  to,  upon  the 
theory  that  the  trial  court,  ever  on  the  alert 
to  protect  the  rights  of  all  parties,  and,  hav- 
ing noted  the  evidtmce  as  it  was  given  on  the 
trial,  has  concluded,  not  on^  that  the  ver- 
dict or  -finding  is  supported  by  a  preponder- 
ance of  the  reputable  evidoice,  but  that  the 
verdict  or  finding  is  on  tlie  side  of  the  real 
Justice  and  equity  of  the  case.  The  rule 
(H^lnated  upon  tte  theory  alone  tliat  the 
trial  court  bad  done  its  duty  in  this  respect, 
and  on  account  of  the  advantages  which  it 
had  over  the  appellate  tribunal,  to  know  the 
truth  and  the  weight  to  be  given  to  the  testi- 
mony, it  has  been  adhered  to.  True,  cases 
Bometbnes  come  befioe  the  coml:  whecehi  it 
seems  the  trial  court  has  been  unmindful  of 
its  duty,  and  liaa  sustained  a  verdict  simply 
upon  the  tlieory  that,  a  Jury  having  decided 
ni>on  the  weight  of  the  evidence,  that  deci- 
sion should  not  be  disturbed,  even  though  to 
the  mind  of  the  conrt  the  evidence  preponder- 
ates the  other  way.  When  the  trial  court  so 
rules,  it  Is  unmindful  of  Its  duty,  and  makes 
Itself  but  a  figurehead  in  the  trial  of  cases. 
While  it  is,  no  doubt,  tbe  duty  and  province 
of  a  Jury  to  decide  between  conflicting  testi- 
mony, and  determine  the  existence  or  nonex- 
istence of  a  fact  from  a  preponderance  of  tbe 
evidence,  yet  it  is  also  the  duty  of  the  court, 
when  asked,  to  review  the  evidence,  and  de- 
termine whethe-'  or  not  the  Jury  have  prop* 
eriy  decided  from  a  preponderance  of  the  evi- 
dence.  In  this  case  the  court  below  tried 


tlie  case  wlthoui  the  intervention  of  a  Jury; 
and,  in  considering  the  evidence  and  making 
the  finding,  w«  must  assume  that  it  gave  the 
evidence  the  same  careful  scrutiny  and  con- 
slderation  it  would  have  bestowed  bad  It  tieen 
reviewing  It  after  considered  by  a  verdict. 
The  trial  court  has  decided  that  the  worthy 
evidence  establishes  the  fads  as  found,  and, 
inasmuch  as  tbe  evidence  Is  confilctlng,  that 
finding  is  binding  upon  this  courL 

The  facts  found  by  the  court  about  some 
of  which  there  is  a  controversy,  and  which 
present  the  questions  urged  on  this  appeal, 
are  that  the  street  ordered  invmnred  was  for 
many  years  prior  to  1871  a  public  h^hway 
in  £bmllton  county,  and  in  ttwt  year  said 
highway  and  tht  adjoining  lands  were  regu- 
larly annesed  to  and  made  a  pait  of  the  dty 
of  Noblesiille;  that  said  highway  was  63 
feet  wide,  and  was  named  and  known  as 
"Anderson  Street";  that,  in  its  improvement, 
no  part  of  appellant's  land  was  taken  or  ap- 
propriated, and  that  no  proceedings  were 
ever  institated  to  appropriate  appellant's 
land,  nor  were  any  damages  paid,  aasesaed,  or 
tendered  him;  ttiat  appellant's  father,  who 
was  the  owner  of  said  property  at  the  time 
the  intprovement  was  made^  knew  it  vras  be- 
ing done,  but  made  no  objectton,  except  that 
he  sent  by  mall  to  the  contractor  ctolng  the 
work  a  written  notice  notifying  him  that  said 
city  had  no  right  to  make  the  improvement, 
and  that  he  would  not  pay  any  assessment. 
This  notice  was  not  received  by  said  contract- 
or until  after  he  had  commenced  the  work, 
and  had  a  large  portion  of  the  street  graded. 
The  findings  as  to  the  compliance  with  the 
law  In  making  the  Imisnvement  seems  to  be 
regular  and  complete. 

We  cannot  concur  In  the  view  of  appellant 
either  that  a  part  of  the  highway  in  question 
was  abandoned  because  not  graveled  and 
used  as  a  passageway,  or  tor  the  furtber  rear 
son  that  the  adjoining  landowners  for  a  time, 
at  least,  obstructed  ft  with  their  fences.  Nor 
was  It  abandoned  because  the  board  of  county 
commissioners  granted  to  a  toU-road  company 
the  rl^t  to  use  and  occupy  it  for  a  toll  road, 
and  they  only  used  a  part  of  it,  to  wit.  40  feet 
tiiereof,  allowtog  the  balance  to  grow  up  in 
grasc^  etc.  There  are  few,  if  any,  highways 
in  the  state  of  Indiana  that  axB  actually  used 
to  their  extreme  width,  and  yet  the  fact  that 
they  are  not  graded,  graveled,  and  used  to  the 
extreme  width  does  not  indicate  an  abandon- 
ment of  the  part  not  actually  used.  Counsel 
say  that  this  nonuser  showed  an  abandonment 
and  vacation.  We  think  it  Insufttctent  to 
show  an  abandoimient,  especially  In  view  of 
the  fact  that  the  public  is  now  InsIsHng  that 
it  never  was  abai>doued.  It  never  was  vacat- 
ed, because  the  court  did  not  find  that  it  ms 
vacated,  and  our  attention  has  not  been  called 
to  any  evidence  showing  that  it  was  ever  va^ 
cated  by  legal  proceedings. 

It  Is  also  Insisted  that  tbe  court  erred  In  re- 
jecting certain  evidence  offered  by  the  appel- 
lant on  surrebuttaL   This  contention  li  with- 
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out  merit— First,  because  no  ruling  Is  shown 
by  tbe  court  upon  which  to  base  the  conten- 
tion; and,  second,  this  evidence.  If  admissible, 
should  have  been  given  la  chief  to  sustain  the 
defense  pleaded  In  appellant's  answer. 

Thig  disposes  of  all  the  questions  urged  for 
our  consideration,  and  we  find  no  error  war- 
ranting a  reversal  of  the  judgment  of  the 
court  below.  Judgment  affirmed,  at  the  fwst 
of  the  appellant,  Horace  O.  Brown. 

DAVIS,  J.,  not  participating. 


<U  iDd.  App.  862) 

ANGLBMYER  v.  BLACKBURN.  ' 
(Appellate  Ck>urt  of  Indiana.    Nov.  24,  1896.) 
Apfial-— Harmless  Ehror— Pi^adixo — Rdlb  or 

Ck)CRT. 

1.  Where  a  defendant  recovers  on  a  counter- 
claim an  amonnt  exceeding  plaiatifTs  demand, 
tlie  overrnliDg  of  a  demurrer  to  the  same  matter 
pleaded  as  a  defenBe,  if  erroneous,  is  without  prej- 
odice. 

2.  A  paraifraph  In  an  answer  pleading  a  coun- 
terclaim is  not  demurrable  when  any  of  the  mat- 
ters therein  pleaded  constitute  a  cause  of  action. 

3.  A  circuit  court  has  power  to  make  and  en- 
force a  rale  fixing  the  limit  of  time  within  which 
a  motioD  for  diange  of  vaiue  must  be  filed. 

Appeal  from  circuit  court,  Miami  comity; 
J.  T.  Cox,  Judge. 

Action  by  Jeremiah  Anglemyer  against 
Thomas  J.  Blackburn.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

Conner,  Rowley  &  McMahan,  tor  appellant. 
Nott  N.  Antrim,  for  appellee. 

B&ZNHARD,  J.  The  appellant  has  assign- 
ed as  errors  Q)  tbe  OTerruUng  of  his  demur- 
rer to  the  fifth  paragraph  of  appellee's  an- 
swer; (2)  the  overruling  of  tbe  demurrer  to 
the  appellee's  counterclaim,  numbered  para- 
graphs 6  and  7,  and  In  each  of  said  rulings; 
(3)  the  overruling  of  appellant's  motion  for  a 
venire  de  novo;  (4)  the  overruling  of  the  ap- 
pellant's motion  for  a  new  trlaL  Tbe  ap- 
pellant Instituted  this  action  to  recover  of 
appellee  an  alleged  Indebtedness  of  $250. 
The  complaint  alleges  "that  on  the  7th  day 
of  September,  1893,  the  said  parties  made  an 
exchange  of  certain  real  estate  situate  In  the 
counties  of  Miami  and  Fulton,  in  the  state  of 
Indiana,  and  conveyed  the  same  by  deed  to 
each  other.  In  making  said  exchange  of 
real  estate,  as  aforesaid,  there  was  a  differ- 
Mice  in  the  vatne  thereof  In  favor  of  tbe 
plaintiff  In  the  sum  of  $250,  which  said  de- 
fendant then  and  there  promised  and  agreed 
to  pay  the  plaintiff;  bnt  plaintiff  says  said 
defendant  has  not  paid  said  sum,  nor  any 
part  thereof;  bat  that  tbe  same,  with  in- 
terest tbereon,  at  6  per  cent,  per  annum, 
is  dne,  but  remains  wholly  unpaid,  for  which, 
and  oil  proper  relief,  plaintiff  demands  judg- 
ment" In  the  fifth  paragraph  of  the  appel- 
lee's answer,  it  is  averred  that  the  defendant 
"admits  that  on  tlie  7th  day  of  September, 
1893,  he  promised  and  agreed  to  pay  to  said 
plaintiff  the  sum  of  $250,  as  a  difference  then 


and  there  supposed  to  be  due  plaintiff  upon 
the  exchange  of  real  estate  as  alleged  in 
plaintiff's  complaint,  but  defendant  says  Uiat 
the  consideration  for  said  promise  and  agree- 
ment failed  In  this,  to  wit:  that  a  portion  of 
the  consideration  given  defendant  for  his 
conveyance  to  plaintiff  of  the  real  estate  in 
Fulton  county,  referred  to  in  his  complaint, 
and  defendant's  promise  to  pay  said  $250, 
consisted  of  a  lot  of  lumber  situate  In  a  mill 
yard  near  the  town  of  GrlUead,  the  undivided 
half  of  which  mill  yard  was  sold  and  con- 
veyed by  the  plaintiff  to  said  defendant,  in 
exchange,  in  part  payment  for  said  Fulton 
county  real  estate,  which  lumber  was  of  the 
value  of  $30;03;  that  a  further  part  of  the 
consideration  given  to  said  defendant  for  bis 
said  conveyance  to  plaintiff,  of  the  real  es- 
tate In  Fulton  county,  referred  to  In  his  com- 
plaint, and  defendant's  premise  to  pay  plain- 
tiff said  $250,  consisted  of  a  lot,  to  wit,  39,- 
822  feet  of  timber,  of  tbe  value  of  $323;  that 
the  plaintiff  had  not  at  the  time  of  said 
agreement,  and  has  not  since,  any  title  to 
said  lumber  or  timber,  and  has  at  no  time 
conveyed  to  said  defendant  any  title  thereto, 
or  given  him  possession  thereof,  or  any  part 
of  the  same."  There  Is  no  averment,  either 
in  the  complaint  or  In  the  answer  above  set 
forth,  which  shows  the  respective  amounts 
at  which  the  real  estate  of  cither  party  was 
estimated.  Tbe  complaint  and  the  answer 
demurred  to,  when  construed  together,  dis- 
close the  following  facts:  Appellant  convey- 
ed to  appellee  certain  real  estate  In  Miami 
county,  together  with  certain  lumber,  of  the 
value  of  $30.03,  and  certain  timber  of  the 
value  of  $323.  In  consideration  of  this,  the 
appellee  conveyed,  to  appellant  certain  real 
estate  in  Fulton  county,  and  promised  to 
pay  the  appellant  the  sum  of  $250,  which  be 
has  failed  to  pay,  and  for  which  appellant 
brings  this  action.  Appellant  has  failed  to 
deliver  the  lumber  and  timber,  and  has  no 
title  to  the  same. 

The  appellant  earnestly  Insists  that  this 
pleading  is  fatally  defective  in  that  it  at- 
tempts to  answer  the  entire  complaint,  when 
in  fact  It  answers  only  a  part  Whether 
this  answer  is  subject  to  the  objections  ur- 
ged, or  to  others  that  might  be  named,  we 
need  not  determine.  The  same  matters  set 
forth  in  tbe  fifth  paragraph  of  the  answer 
are  also  pleaded  as  a  counterclaim.  The  ver- 
dict of  the  Jury  shows  that  they  found  for 
the  defendant  on  bis  counterclidm,  assessing 
the  damages  at  $300.  This  amount  la  sutd- 
cient  to  counterbalance  any  sum  that  might 
have  been  found  due  tbe  appellant  on  tala 
cause  of  action.  Disregarding  the  answer, 
therefore,  nothing  could  possibly  be  dne  the 
appellant  on  his  complaint.  In  any  event. 
Consequently,  If  tbe  ruling  upon  the  demur* 
rer  to  the  answer  in  question  was  erroneous, 
the  error  was  harmless,  and  cannot  result  in 
a  reversal  of  tbe  Judgment. 

It  Is  next  insisted  that  tbe  court  ^ed  In 
overruling  the  demurrer  to  the  counterclaim. 
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The  connterclftlm  proceeds  upon  the  theory 
of  a  warranty  of  title  and  a  breach  of  said 
warranty  by  reason  of  a  failure  of  title.  It 
la  urged  that  the  pleading  Is  bad,  because  it 
alleges  no  value  of  ttie  real  estate  conveyed 
to  the  appellee.  It  Is  alleged,  however,  that 
the  lumber  and  timber  which  the  apj»ellant 
agreed  to  deliver  to  the  appellee  were  of  the 
value  of  9S0.03  and  ¥323,  respectively,  and 
that  the  appellant  failed  to  deliver  the  same, 
or  any  part  thereof,  having  no  title  to  the 
same.  We  fall  to  perceive  the  necessity  for 
averring  the  value  of  the  real  estate.  If  the 
parties  made  a  contract,  as  allseed,  by  vir- 
tue of  which  the  appellsuot  agreed  to  deliver 
certain  lumber  and  timber  of  a  certain  value* 
and  he  failed  to  do  so,  the  appellee  was  dam- 
aged tbe  value  of  such  lumber  and  timber, 
regardless  of  tbe  value  of  the  land  conveyed. 
The  appellee  had  die  right  to  stand  upon  the 
terms  of  tbe  contract  If  the  land  he  re- 
ceived was  worth  more  than  enough  to  coun- 
terbalance  any  loss  In  tbe  lumber  and  tim- 
ber, this  would  not  give  the  app^lee  the  right 
to  recoup  the  excess  In  the  value  of  the  land* 
as  against  the  deficit  arising  upon  the  lum- 
ber or  timber  transaction.  According  to  the 
averments  of  tbe  counterclaim,  the  appellant 
agreed  to  deliver  to  the  appellee  the  lumber 
and  timbra  mentioned,  and,  If  he  failed  to  do 
BO,  the  appellee  had  the  undoubted  right  to 
recover  of  him  the  value  of  the  same.  If,  in 
the  exchange,  the  appellee  received  the  best 
end  of  the  bargain,  we  cannot  help  tbe  ap- 
pellant It  was  his  own  contract  and  the 
law  win  compel  him  to  live  up  to  It  in  the 
absence  of  any  fraud  or  mistake. 

Another  objection  urged  to  the  counter- 
claim is  that  any  warranty  of  title  of  tbe 
real  estate  could  be  evidenced  only  by  the 
deed  oif  conveyance  executed,  and  that  the 
deed  should  have  been  made  an  jexhlblt  We 
do  not  think  the  pleading  bad,  even  If  It  be 
conceded  that  any  warranty  pertaintiv  to 
tbe  land  must  be  contained  In  tbe  deed;  and 
In  an  action  for  such  breach  the  deed  must 
be  made  an  exhibit.  Granting  that  appel- 
lant can  recover  nothing  on  account  of  the 
warranty  of  tiUe  of  tbe  land,  be  can  still  re- 
cover for  the  failure  to  deliver  the  timber 
and  lumber. 

What  we  have  just  said  applies  also  to  the 
other  paragraph  of  tbe  counterclaim.  It  Is 
averred  In  this  pleading  that  appellant  In 
the  exchange  of  real  estate,  agreed  to  deliver 
to  appellee  cotain  logs  to  which  he  had  no 
title,  and  did  not  deliver  to  him,  and  that  he 
was  damaged  In  a  certain  amount.  It  Is  true 
that  there  is  a  further  averment  as  to  a  cer* 
tain  mill  and  other  property  which  appellant 
agreed  to  convey  and  turn  over  to  appellee, 
and  of  Its  condition  as  warranted,  and  as  it 
octncMy  was;  but  without  regard  to  any 
other  property  thsn  the  logs,  we  think  a  val- 
id cause  of  action  is  shown  In  the  appellant's 
failure  to  deliver  tbe  logs,  and  this  is  suffl- 
fdent  If  the  complaint,  or.  in  this  case,  the 
counterclaim,  discloses  a  light  to  recover  on 


any  of  the  Items  declared  vspoa,  the  demurrer 
must  be  overruled,  although  as  to  other  items 
die  pleading  may  be  defective.  If  the  appel- 
lee 18  entitled  to  some  relief,  the  counter- 
claim is  sufficient,  althoogh  not  entitled  to  all 
.  the  relief  demanded.  lievl  v.  Hare,  8  Ind. 
App.  571,  36  N.  B.  309. 

The  appellant  was  not  entitled  to  a  venire 
de  novo.  The  verdict  was  not  defective. 
The  fact  that  the  jury.  In  <me  portion  of  the 
verdict,  found  for  the  appellee  as  to  tbe  at- 
tachment proceedings,  and  In  the  other  found 
for  the  appellee  on  hia  eounterdUiIm,  does  not 
render  the  verdict  so  uncertain  that  a  jndg* 
meat  could  not  be  rendered  upon  it  The 
verdict  is  sufficiently  plain  to  be  understood. 
1  Works,  Prac.  S  970;  Thomt  Juries,  |  273. 

It  Is  finally  contended  that  Uie  court  erred 
In  overruling  appellant's  motion  for  a  change 
of  venue.  A  rule  of  the  trial  court,  certified 
to  this  court  requires  such  applications  to 
be  made  before  issues  are  formed.  To  have 
granted  the  change  would  have  been  a  viola- 
tion of  this  rule.  The  certificatmn  of  the 
rule  to  this  eourt  was  properly  made.  Bout 
V.  Ninde,  111  Ind.  697,  13  N.  S.  107.  The 
court  had  power  to  make  such  rule.  Redman 
V.  State,  28  Ind.  205;  Binggenberg  v.  Hart- 
man,  102  Ind.  537,  26  N.  E.  91;  Jonefl  v.  Di- 
pert  128  Ind.  591,  23  N.  H.  944.  Tbe  applica- 
tion was  properly  refused.  Judgment  af- 
firmed. 

as  Ind.  App.  401) 

OmOAGO  &  E.  B.  CO.  V.  LONG. 

(Appellate  Court  of  Indiana.    Dec.  1,  1896.) 

Railro&d  Compakibb— Firbs— Actioit  fob  Dah- 
AoBs  —  SurFicisKCT  or  Cohplaixt  — 
APPB&[^llARUI.BSa  Ebhok. 

1.  In  an  action  againBt  a  railroad  company  tta 
damages  hj  fire,  a  complaint  which  aliens  that 
defendant  negligently  permitted  a  fire  to  orig- 
inate on  its  right  of  way,  and  negligently  permit- 
ted it  to  escape  upon  plamtiflfs  land,  and  to  bum 
the  soil  and  crops  tbereon,  is  sufiRcieDt. 

2.  In  an  action  against  a  railroad  company  for 
damages  by  fire,  plaintiff  asked  hia  witness  what 
a  certain  person  said  to  another  person  (named) 
about  the  fire  baring  been  started  from  an  engine 
on  the  railroad.  Held,  that  any  error  in  overrul- 
ing an  objection  to  toe  queetion  was  harmleBBi 
where  the  answer  was  uQt  tesponsive. 

Appeal  from  circuit  court  La  Porte  county; 
liuclus  Hubbard,  Judge. 

Action  James  8.  Long  against  the  Chi- 
cago &  Eirie  Railroad  Company  to  recov» 
damages  to  plalntifTs  land  and  crops  by  fire 
alleged  to  have  been  negligently  permitted  to 
escape  from  defenduif  s  right  of  way.  Judg- 
ment In  favor  of  plaintiff.  Defendant  ap- 
peals. Affirmed. 

William  O.  Johnson,  J.  W.  Crumpacker,  and 
William  Johnson,  for  appellant  F.  E.  Ob> 
born  and  J.  H.  Bradley,  for  appeUee. 

LOTZ,  G.  J.  me  appellee  sued  the  appel- 
lant to  recover  damages  done  to  hla  lands 
and  crops  by  fire  alleged  to  have  been  neg- 
ligently permitted  to  escape  from  the  appel- 
lant's right  of  way,  and  recovered  a  jndg- 
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ment  in  tbe  court  below.  The  complaint  is  In 
four  parajjraijhs.  Demurrers  were  bverruled 
to  each,  and  these  ruUnss  are  assigned  as  er- 
ror. The  appellant,  however,  only  considers 
the  ruling  as  to  the  fourth  paragraph,  there- 
by waiving  the  rulings  as  to  the  others.  The 
fourtii  paragraph  avers,  in  substance,  that 
the  defendant  negligently  permitted  a  fire  to 
originate  on  its  right  of  way,  and  negligently 
permitted  It  to  escape  upon  the  plaintlfiTs 
lands,  and  to  bum  the  soli  and  crops  there- 
on. The  paragraph  is  sufficient.  Railroad 
Co.  V.  Burden  (Ind.  App.)  43  N.  E.  155. 

The  next  error  assigned  is  tbe  overruling 
of  appellant's  motion  for  a  new  trial.  On  tbe 
trial  of  the  cause  the  appellee  propounded  to 
his  witness  Iseminger  this  question;  "What, 
if  anything,  did  Mr.  Bailey  say  to  Mr.  Gor- 
roU  about  the  Are  having  been  started  from 
an  engine  on  the  railroad,  which  was  then 
burning?"  Appellant's  objection  to  this  ques- 
tion was  overruled,  but  as  the  answer  was 
not  responsive  to  the  question,  and  nothing 
was  stated  as  to  the  origin  of  the  fire,  the  er- 
ror, if  any,  was  harmless.  Objections  were 
made  to  certain  questions  propounded  to  this 
witness  as  being  leading.  This  was  matter 
In  the  sound  discretion  of  the  court,  and  there 
■was  no  abuse  of  that  discretion .  In  this  in- 
stance. The  appellee's  objection  was  sustain- 
ed to  certain  questions  profHjunded  to  appel- 
lant's witness  Penestone  relating  to  the  value 
of  the  hay  destroyed.  But,  as  the  witness 
was  subsequently  permitted  to  give  his  opin- 
ion as  to  the  value  of  the  hay,  there  was  no 
harm  In  this  ruling.  Complaint  Is  also  made 
of  other  rulings  of  the  court  In  excluding  cer- 
tain evidence  ottered  by  appellant.  We  have 
examined  tlies^  objections,  and  find  no  re- 
versible error  In  the  record.  Judgment  af- 
firmed. 


(16  Ind.  App.  COi 

BARNETT  v.  STEVBNS  et  al. 

(Appellate  Coort  of  Indiana.  Dec.  3,  1886.) 
Mbcbanios'  Liess— Waivbb. 
Defendant,  owner  of  an  hotel,  contracted 
with  plaintiff  for  certain  improvements,  materials 
for  which  had  to  be  Bpecially  manufactnred. 
After  their  manufacture,  but  before  the  improve* 
ments  had  been  made,  defendant  sold  the  hotel, 
rescinded  the  contract  for  improvements,  and  re- 
fosed  to  take  the  materials,  and  plaintiff  filed  a 
mecii&nic'e  iien  againet  the  hotel  for  the  materi- 
als. Plaintift  snbseqaently  sold  the  materiaJs  to 
defendant's  grantees,  and,  under  a  new  contract 
with  them,  used  them  in  making  the  improve- 
ments in  the  hotel.  Held,  that  plaintiff,  by  re- 
etserting  title  to  the  materials,  and  selling  th^m 
to  defendant's  grantees,  waived  any  rights  under 
tiM  lien  claim  previously  filed. 

On  rehearing.  Denied. 

For  former  opinion,  see  43  N.  E.  661. 

DAVIS,  J.  Counsel  for  appellees  on  petition 
for  rehearing  has  earnestly  -and  ably  argued 
the  questions  involved  in  this  appeal.  On  the 
theory  that  the  material  had  been  prepared 
and  constructively  furnished  for  Improvement 
of  tbe  betel  pn^erty  prior  to  the  20tli  of  Jmie» 


we  may  assume  that  appellees  were  then  In 
position  to  enforce  the  lien  for  $430  against 
the  appellant  and  the  property.  In  other 
words,  appellant  was  liable  for  the  material 
so  tDrnished,  and  tbe  amount  was  secured  by 
the  lien.  This  is  on  the  theory  that  appellees 
bad  parted  with  the  title  to  the  material. 
They  certainly  could  not  retain  the  title  to  the 
material,  and  enforce  the  lien  therefor  against 
Bamett  and  bis  property,  at  the  same  time. 
In  other  words,  If  they  owned  the  material 
after  the  20th  of  June,  then  it  is  evident  that 
the  material  had  not  prior  thereto  been,  in 
fact,  furnished  by  them  In  making  the  Im- 
provement. Their  right  of  action  on  tbe  lien 
filed  on  June  30th  was  waived  and  lost  by  sub- 
sequently asserting  title  to  the  material,  and 
selling  the  same  to  the  Clarks.  In  other 
words,  appellees  cannot  now  maintain  and  en- 
force the  lien  filed  on  June  20th  for  material 
which  they  afterwards  sold  to  the  Clarks,  al- 
though it  was  subsequently  used  In  making 
the  improvement.  If  they  had  filed  a  lien  aft- 
er they  furnished  the  material  for  the  Im- 
provement, they  could  have  enforced  it  against 
Bamett  and  the  property.  In  other 'words, 
after  furnishing  said  matei^,  no  notice  of  an 
intention  to  bold  a  Hen  on  the  property  was 
filed.  '  The  effort,  however.  In  this  action,  is 
to  enforce  a  Hen,  filed  on  June  20tb,  for  ma- 
terial afterwards  sold  and  furnished  by  ap- 
pellees to  the  Clarks,  and  subsequently  used 
In  the  Improvement  of  the  hotel  property. 
The  material  must  be  furnished,  either  actu- 
ally or  constructively,  far  use  In  the  Improve- 
ment, before  the  Hen  can  be  acquired.  The 
Hen  can  only  be  acquired  by  fillip  the  notice 
as  provided  In  the  statute.  It  Is  true,  the 
material  was  furnished  by  appellees  for  tbe 
Improvement,  and  that  It  was  in  fact  used  In 
the  improirement  of  the  hotel  property,  but 
It  was  so  furnished  and  used  after  the  Hen 
sought  to  be  enforced  In  this  action  was  filed. 
The  fact  that  Bamett  repudiated  his  contract 
with  appeUees,  and  that  he  at  aU  times  was 
the  equitable  owner  of  the  property,  and  that 
appellees  furnished  the  material  used  In  mak- 
ing tbe  improvement,  did  not  create  the  Hen. 
The  lien  Is  a  creature  of  the  statute,  and  can 
only  be  created  by  filing  the  noHce  after  the 
material  Is  furnished.  In  this  case  it  clearly 
appears  that,  after  the  Hen  was  filed  on  June 
20th,  the  appellees  retained  the  actual  posses- 
sion of  the  material,  and  that  they  subsequent- 
ly sold  it  to  the  Clarks,  and  that,  after  they 
furnished  ana  used  the  material  in  making  tbe 
improvement,  they  filed  no  notice  of  their  in- 
tention to  hold  tbe  lien.  Notwithstanding 
Barnett  accounted  to  the  Clarks  for  the  im- 
provement made  by  appellees  during  the  time 
the  Clarks  were  in  possession  of  the  property, 
the  appeUees  were  entitled  to  "the  fruits  of 
their  toil  and  Industry,"  biit  the  court  has  no 
power  to  create  a  lien  In  thrfr  favor  for  the 
purpose  of  securing  this  result.  Their  mis- 
fortune arises  out  of  the  failure  to  file  the 
proper  notice  "within  sixty  days  after  perform- 
ing such  labor  or  furnishing  such  material." 
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In  other  words,  appellees  waived  aoy  rights 
in  their  favor,  arising  out  of  the  conatrucUTe 
furnishing  of  the  material  to  Bamett  prior  to 
June  20tli,  by  afterwards  in  fact  selling  sucb 
material  to  the  Clarks  for  a  different  price. 
The  fact  that  Bamett  unjustly  repudiated  his 
contract  with  appellees,  and  that  he  "request- 
ed plaintiffs  to  see  the  persons  to  whom  he 
had  sold  said  hotel  about  the  same,"  did  not. 
In  the  absence  of  the  statutory  notice,  create  a 
lien  against  him  or  the  hotel  property  for  the 
material  subsequently  furnished  and  used  by 
them  in  making  the  Improvement.  It  clear^ 
appears,  in  the  same  connection,  that,  immedi- 
ately before  the  request  was  made,  "plaintiffs 
tendered  said  Bamett  said  wlnals,  closets, 
and  other  woric,  and  offered  to  set  them  up 
and  complete  them  in  said  hotel  In  accordance 
with  said  contract,  but  Bamett  refused  to  ac- 
txrut  said  offer,  or  to  allow  said  work  to  be 
done."  Assuming  that  this  act  of  Barnett's 
was  wrong  and  unjust,  the  undisputed  fact 
remains  that  appellees  afterwards  furnished 
the  material  In  making  the  improvement,  and 
we  know  of  no  principle  of  law  under  which 
they  ca^  now  enforce  against  Bamett  and  the 
hotel  property  the  lien  filed  on  June  20th  for 
material  afterwards  sold  by  them  to  the 
Clarks,  and  subsequently  used  in  making  such 
improvement.  If  appellees  had,  after  the  20th 
of  June,  treated  the  material  as  belonging  to 
Bamett,  or  as  having  been  furnished  for  the 
Improvement  under  the  contract  with  him,  a 
different  question  would  be  presented;  but,  on 
the  contrary,  they  afterwards  retained  posses- 
sion of  the  material,  assumed  to  be  the  owners 
thereof,  and  sold  the  same  for  a  different 
price  to  the  Clarks,  and,  after  furnishing  and 
using  the  same  in  making  the  Improvement, 
failed  to  file  any  notice  of  an  intention  to  hold 
a  lieu  therefor.  The  petition  for  rehearing  Is 
overruled. 

a«  III.  S8) 

BMPian  LAUNDRT  MACHINERY  CO.  r. 
BRADT. 

(Supreme  Court  of  Illiaois.    Nov.  23,  1896.) 

ApPBAL— 0BJBGT10:f8  SOT  RAISED  Below  — NbG- 
LIOBHOB. 

1.  That  a  special  finding  is  not  supported  by 
the  evidence  cannot  be  urged  for  the  first  time  on 
appent. 

2.  The  seller  of  a  wringer  operated  by  hand 
power  seat  a  machinist  to  arrange  it  bo  as  to  ap- 
ply steam  x>ower.  The  machinist  requested  the 
purchasers'  manager  to  assist  him  in  adjusting 
the  Ijelt.  When  the  machinery  was  started  the 
wringer  was  pulled  loose  from  the  fioor  because 
not  sufficiently  fastened  by  the  machinist,  and 
the  manager  was  killed  without  fault  on  his  part. 
Held,  that  the  seller  was  not  exempt  from  liabili- 
ty because  the  wringer  had  been  previously  ac- 
cepted by  the  parchaaers. 

Appeal  from  appellate  court.  First  district. 

Action  by  Sarah  A.  Brady,  administratrix  of 
the  estate  of  Stafford  N.  Brady,  deceased, 
against  the  Empire  Ijaundry  Machinery  Com- 
pany to  recover  damages  for  the  death  of 
plaintiffs  Intestate,  caused  by  defendant's  neg- 
ligence.  From  a  judgment  of  the  appellate 


court  {60  lU.  App.>379)  affirming  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

This  was  an  action  on  the  case,  brought  by 
appellee  against  appellant,  to  recover  damages 
for  the  death  of  her  husband  and  intestate, 
Stafford  N.  Brady.  In  March,  1880,  the  de- 
ceased was  an  employe  of  the  firm  of  Wilson 
&  Fuchs,  who  were  engaged  in  the  operation 
of  a  laundry,  th^lr  principal  business  being 
the  cleaning  of  soiled  towels  and  cloths, 
which,  when  cleansed,  were  used  for  wiping 
machinery.  Brady  was  salesman  and  super- 
intendent of  the  laundry,  in  which  two  other 
employes  were  engaged.  At  that  time  ap- 
pellant was  engaged  In  the  manufacture  and 
sale  of  laundry  machinery,  washers,  and 
wringers.  In  Febmary  or  March,  1889,  Wil- 
son &  Fuchs  purchased  from  appellant's  com- 
pany an  ordinary  laundry  wringer,  consisting 
of  two  wooden  rollers  in  an  iron  frame,  and 
weighing  from  75  to  100  pounds.  It  rested 
on  four  feet,  which  were  arranged  for  cas- 
tors, and  also  each  of  the  feet  had  an  opening 
to  receive  the  screws  or  bolts  by  which  It 
might  be  fastened  to  the  floor.  At  the  l^e 
of  the  accident  the  wringer  was  fastened  to 
the  floor  by  two  wooden  screws  or  bolts. 
When  sold,  the  wringer  had  a  handle  on  the 
fly  wheel  with  which  to  operate  It  Appel- 
lant was  told,  at  the  time,  that  it  might  be  de- 
sired to  tise  it  for  power,  and  was  Informed 
that  It  could  be  done  by  taking  off  the  handle 
and  putting  on  pulleys  for  a  belt.  In  a  few 
days  after  its  purchase  it  was  changed  to  a 
power  machine  by  takli^  off  the  handle  and 
placing  upon  the  shaft  pulleys,  and  belting  It 
to  a  line  shaft  which  furnished  power  to  a 
washing  machine  In  the  same  room.  On 
March  29th  Fuchs  requested  appellant  to  send 
a  man  to  put  on  a  larger  pulley.  In  order  to 
increase  the  speed,  and  this  necessitated  also 
splicing  the  belt-  to  make  It  longer.  Comply- 
ing with  this  request,  appellant  sent  out  one  of 
its  machinists,  Hayton,  who  proceeded  to  do 
the  wort  required.  When  the  work  had  been 
completed,  Hayton  requested  Brady  to  assist 
bim  in  adjusting  the  belt  on  the  pulley  to  start 
the  machinery.  As  soon  os  the  belt  was  ad- 
justed the  wringer  was  pulled  from  Its  fasten- 
ings on  the  fioor,  the  belt  fiew  off,  and  In 
some  manner  wrapped  itself  about  Brady, 
and  he  was  whirled  around  the  shaft,  his  body 
striking  the  Joist  and  pulley  with  such  force 
that  he  died  from  his  injuries  in  a  short  time. 
The  negligence  charged  in  the  declaration  Is 
that  the  defendant  did  not  use  reasonable  skill 
and  diligence  In  setting  up  the  machinery, 
etc.,  and  so  unsklllfully  set  It  up,  and  con- 
structed and  fastened  It  to  the  floor,  that  It 
was  Insecure  and  unsafe,  whereby  It  gave 
way,  and  caused  the  injury  complained  of, 
while  he  was  working  for  appellant,  and  at 
its  request.  An  additional  count  was  in  sub- 
stance the  same,  except  that  It  charged  neg- 
ligence In  defendant  not  having  a  sufficient 
number  of  skilled  men  in  setting  up  such  ma- 
chinery to  be  used  for  laundry  purposes.  Wil- 
son &  Fuchs  were  Joined  aa  codefendants  in 
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the  case,  Irat  the  suit  was  not  pressed  as  to 
them.  On  the  trial  a  nnmber  of  special  find- 
ings were  guhmitted  to  the  Jury  by  appellant, 
answers  to  whl<;h  were  returned  by  them,  find- 
ing that  the  wringer  was  not  properly  set  up 
and  fastened  to  the  floor,  ^th  reference  to  the 
purpose  for  which  It  was  Intended  and  adapt- 
ed; that  the  death  of  deceased  was  caused  by 
insecure  fastening;  that  he  was  not  a  mere 
volunteer,  assisting  appellant's  agent,  when 
injured;  and  that  he  could  not  have  avoided 
the  Injury  by  the  exercise  of  ordinary  care 
and  prudence.  At  the  close  of  plalntltTs  evi- 
dence, a  motion  was  made  by  defendant  to  In- 
struct the  jury  to  find  for  it,  but  was  refused 
by  the  court  The  Jury  returned  a  verdict  for 
plaintiff  of  $5,000.  A  motion  for  a  new  trial 
was  overruled,  and  judgment  entered  on  the 
verdict  On  appeal  to  the  appelate  court  of 
Oie  First  district,  this  judgment  was  affirmed, 
and  appeal  was  prosecuted  1^  the  appellant  to 
this  conrt 

G.  L.  Shorey  and  J.  A.  &  H.  R.  Baldwin,  for 
appellant  Kavanagb  &  O'Donn^  for  aiq;>el- 
lee. 

PHILLIPS,  J.  (after  stating  the  facts).  A 
nnmber  ot  reasons  are  urged  by  appellant  for 
the  reversal  of  this  judgment,  which,  to  the 
extent  It  la  consistent  or  proper  for  this  court 
to  consider,  will  be  noted.  The  question  as  to 
whether  the  decedent  was  guilty  of  contribu- 
tory negligence,  resulting  In  the  injuries  re- 
ceived by  him,  Is  a  question  of  fact  which  has 
been  settled  adversely  to  appellant  by  the  spe- 
cial finding  of  the  jury.  Its  vardlct,  and  by  the 
judgment  of  the  appellate  court  There  was, 
without  doubt,  evidence  tending  to  show  that 
he  was  exercising  due  care  and  caution  at  the 
time  of  the  Injury.  There  Is  an  absence  of 
evidence  that  his  attention  .was  In  any  way 
called  to  the  unsafe  condition  of  the  fasten- 
ings of  this  wringer.  He  was  the  salesman 
and  superintendent,  and  was  absent  from  the 
building  much  of  the  time  taking  orders.  The 
eighth  special  flndhig  submitted  to  the  jury 
was  as  follows:  "Could  the  deceased,  Stafford 
M.  Brady,  have  avoided  tbe  accident  complain- 
ed of,  which  resulted  In  his  death,  by  the  exer- 
cise of  ordinary  care  and  prudence?"  And  to 
which  the  jury  answered,  "No.^'  No  objec< 
tlon  was  made  before  the  trial  court  that  this 
finding  was  unsupported  by  the  evldoice,  nor 
was  It  urged  In  the  motion  for  a  new  trial, 
and  It  cannot  therefore  be  urged  now.  Arery 
V.  Moore,  133  lU.  74,  24  N.  B.  606;  City  of 
Aurora  v.  Kockabrand,  149  lU.  399,  36  N.  B. 
1001;  Coal  Co.  v.  Eelly,  156  IlL  8,  40  N.  E. 
038.  The  same  consideration  as  above  Is  also 
applicable  to  appellant's  suggestion  and  argu- 
ment that  Brady,  the  decedent  was  at  the 
time  of  the  Injury  a  mere  volunteer  In  assist- 
ing Hayton,  the  agent  of  appellant,  and  was 
andar  no  obligation  to  do  this- work.  This 
fact  was  also  submitted  to  the  jury  by  the 
seventh  special  finding,  and  found  adversely 
to  appellant  The  question  cannot  now  be 
raised  her^  for  the  reason  above  stated. 


It  Is  urged  by  appellant  that,  even  If  It  was 
guilty  of  n^Ugence  In  not  sufficiently  bolting 
the  wringer  to  the  floor,  yet  the  acceptance 
of  the  machine  by  Wilson  &  Fuchs,  Its  pur- 
chasers, and  the  employers  of  decedent,  would 
relieve  appellant  from  any  liability.  If  de- 
cedent had  been  Injured  while  In  the  act  of 
operating  the  wringer  for  his  employers,  an 
entirely  dllferent  question  would  have  been 
presented  for  our  consideration;  but  such  a 
case  Is  not  before  us.  At  the  time  of  the  in- 
Jury,  resulting  in  the  death  of  decedent,  he 
was  not  engaged  In  any  line  of  employment 
for  WIIbou  &  Fuchs,  but,  as  the  Jury  in  the 
trial  court  have  found,  he  was,  at  the  request 
of  appellant's  machinist,  assisting  him  in  a 
line  of  work  which  was  to  be  performed  by 
appellant  We  are  referred  to  a  line  of  au- 
thorities Indicating  that  a  liability  does  not 
exist  against  a  manufacturer  who  has  sold 
his  machine,  and  which  has  been  accepted  by 
the  purchaser,  and  an  employ^  of  whom  has 
been  Injured  by  some  defect  In  the  machinery. 
The  case  of  First  Presbyterian  Congregation 
V.  Smith  (Pa.  Sup.)  26  Lawy.  Bep-  Ann.  504 
(30  AtL  279),  together  with  tbe  cases  there  an- 
notated. Is  particularly  relied  upon  by  appel- 
lant as  supporting  this  propcnition.  The  ma- 
jority of  the  cases  referred  to  are  those  hold- 
ing that  no  liability  exists  against  a  con- 
tractor of  work  In  favor  of  one  injured  by  a 
defect  ther^n  after  the  work  has  been  turn- 
ed over  to  and  accepted  by  the  owner.  This 
general  rule  is  well  established.  Gnrtln  v. 
Somerset,  140  Pa.  St  70^  21  AtL  214;  Fltz- 
maurlce  v.  Fabian,  147  Pa.  St  199,  23  Atl. 
444.  An  exception  to  this  rule  Is  In  cases 
where  a  structure  or  the  subject-matter  of  the 
contract  Is  to  be  used  for  a  particular  purpose 
requiring  security  for  the  protection  of  hu- 
man life.  The  particular  question,  howeva>t 
as  to  whether  a  manufacturer  who  has  sold 
and  delivered  his  article  la  liable  for  a  de- 
fect to  a  third  person  Injured,  and  with  whom 
there  Is  no  privity,  we  do  not  have  before  us 
in  this  case.  If  it  be  conceded  that  the  de- 
livery of  the  wringer  had  been  made  by  ap- 
pellant to  Wilson  &  Fuchs,  and  accepted  by 
them,  still,  at  the  time  of  the  injury,  the  ma- 
chinery was  again  under  the  oontnd  of  ap* 
pellant  for  the  purpose  at  making  additional 
repairs.  The  deceased  was  not  Injured  while 
the  machinery  was  being  operated  by  Wil- 
son &  Fuchs.  Where  machinery  Is  original- 
ly defective  and  deUvered  and  accepted  by 
the  owner;  and  after  such  acceptance  the 
contractor  or  manufacturer  again,  either  by 
himself  or  agent  is  In  charge  of  the  ma- 
chinery for  the  purpose  of  repairs  or  Im- 
provements, he  must  be  held  liable  for  an 
Iqjury  to  a  thh:^  person  for  such  a  defect,  or 
from  his  negligence.  In  Schubert  t.  J.  R. 
Claric  Co.  (Minn.)  51  N.  W.  1108,  It  Is  held, 
In  substance,  that  where  a  manufacturer 
goods  not  ordinarily  dangerona  so  negligent^ 
constructs  an  article  which  Is  to  be  placed  on 
the  market  for  sale,  and.  knowing  Its  defects, 
permlte  It  to  go  out  In  tbe  a>urse  of  trade,  he 
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win  be  liable  to  a  person  iDjnred  thereby  who 
was  not  aware  of  the  defective  condition  from 
the  fiu!t  of  lt>  being  concealed.  In  the  pres- 
ent case  appellant  had  knowledge  of  the  Inse- 
enre  and  unsafe  fastenings  of  the  wringer,  aud 
had  knowledge  also,  of  the  fact  that  Its  meth- 
od of  operation  was  being  changed  from  hand 
to  steam  power,  which  would  cause  an  addi- 
tional strain  to  be  put  on  this  machine^  Ap- 
I>dlant  was  then  for  the  espedal  purpose  of 
making  this  change.  The  machine,  for  the 
time  \xiag,  was  under  Its  control,  and  the  de- 
ceased, at  Its  request,  and  without  knowledge 
of  the  dangerous  condition  of  the  fastenings, 
was  assisting  the  agent  of  appellant,  and  thus 
received  the  fatal  Injuries.  These  arc  all  facts 
which  are  established  by  the  trial  and  appel- 
late courts,  and  by  which  we  are  bound.  They 
were  sufiBclent  on  which  to  base  the  verdict 
returned*  and  the  Judgment  of  affirmance  in 
the  appellate  court 

It  la  also  assigned  aa  terror  that  the  court 
modified  the  ninth  Instruction  asked  by  ap- 
pellant, and  Improperly  refused  to  give  to  the 
Jury  certain  other  Instructions  asked  by  it.  It 
would  extend  to  an  undue  length  this  opinion 
to  fully  note  these  Instructions,  with  their  ob- 
jections. For  the  reasons  set  forth  in  this 
opinion,  there  was  no  error. In  the  action  of 
Uie  trial  court  In  giving  or  refusing  instruo- 
tlons.  Our  conclusion,  therefore,  is  that  there 
is  no  reversible  error  In  the  record,  and  the 
Judgment  of  the  appellate  court  is  affirmed. 
Affirmed. 

(i«  ni.  88) 

UNION  PAC.  RT.  CO.  r.  CHICAGO,  R.  I.  & 

P.  BY.  CO. 
(Supreme  Court  of  imuois.    Nor.  9,  1896.) 
Ris  Judicata— Apfsal  —  Uaumless  Erkor— Rb- 

VIEW  —  LANDLOItn  ASn  TeSANT  —  AC- 
TIO!! TO  Rbcoter  Rent. 
1.  In  a  Boit  broughl  in  a  state  court  in  Ne- 
brafka  by  the  R.  Co.  against  the  U.  Co.,  a  con- 
tract annexed  to  tlie  petition  declared,  in  one 
section,  that  defendant  leased  to  plaintitE  the  right 
of  trackage  over  a  part  of  defendnnt'e  railroad, 
and,  in  other  sectiona,  that  plaintiff  leased  to  de- 
fendant the  joint  use  of  plaintiff's  tracks  between 
certain  points.  The  petition,  after  setting  out  in 
Buliatimce  the  granting  parts  of  the  agreement, 
alleged  that  defendant  refused  to  respt>ct  "said 
contract,  or  •  •  •  any  of  the  terms  or  stipu- 
lations thereof,"  and  prayed  that  it  be  comiK'lled 
to  specifically  perform  "all"  the  stipulations; 

Elaiutiff  offonuR  to  perform  "all  the  stipulations 
I  said  contract"  to  be  performed  by  It.  Defend-, 
ant  admitted  that  it  had  entered  into  possession 
of  that  part  of  plaintiffs  line  which  it  had  lensetl, 
but  averred  a  surrender  of  the  same,  and  that  it 
had  no  authority  to  "execute  the  supposed  con- 
tract attached  to"  the  petition,  and  was  not  bound 
to  recognize  the  validity  "of  said  contract,  or  any 
of  the  tenns  and  conditions  thereof."  The  fed- 
eral court,  to  which  the  cause  was  transferred, 
after  reforming  a  part  of  the  contract  in  refer- 
ence to  one  of  the  lines  of  which  defendant  was 
lessee,  as  asked  by  amendment  to  the  petition,  de- 
creed that  "said  contract,  aa  so  reformed,  is  the 
valid  obligation  of  the  parties  thereto,"  and  that 
defendant  perform  "the  several  covenants,  prom- 
Uies,  and  agreements  in  said  contract,"  etc.  He'd, 
that  the  decree  established  the  validity  of  the  en- 
tire contmct,  anil  that  defendant.  In  a  aabsequent 
action  against  It  1^  plaintiff  hi  the  state  oonrt  of 


Illinois,  to  recover  rents  due  tmder  those  sections 
of  the  agreement  wherein  defendant  was  the 
leasee,  could  not  plead  want  of  power  on  its  part 
to  nuke  sach  lease.    S7  lU.  A^.  430,  athrmed. 

2.  Error  in  sustolDing  rephcations  to  certain 

Eleas  is  harmless  where  defendant,  in  other  pleas, 
as  the  full  benefit  of  the  defenses  alleged  hi 
those  to  which  replications  were  sustained. 

3.  Error  in  refusing  defendant  leave  to  with- 
draw a  demurrer  to  certain  replications,  and  file 
rejoinders,  cannot  he  oon^ered  where  no  excep- 
tion to  such  ruling  was  preserved  hy  a  bill  ex- 
ceptions. 

4.  Covenant  may  be  maintained  on  an  agree- 
ment which  is  altsolute  to  pay  rent,  though  the 
lessee  has  not  taken  possession  of  or  used  the 
premises,  provided  there  Is  a  demise,  and  the 
lessor  is  not  at  fault  In  preventing  actual  enjoy- 
moit. 

Appeal  from  appellate  court,  First  district 
Action  of  covenant  by  tbe  Chicago,  Rock 
Island  &  Pacific  Railway  Company  against 
the  Union  Pacific  Railway  Company.  A  Judg^ 
ment  for  plalntitf  was  affirmed  by  Uie  appel- 
late court  (see  57  HI.  A^p,  430),  and  d^end- 
ant  appeals.  Affirmed. 

W.  £.  Mason,  for  appellant  Robert  Math- 
er, for  appellee. 

BAKER,  3,  This  la  an  action  of  covenant, 
brought  In  the  circuit  court  of  OchA  county 
by  the  Chicago,  Rock  Island  &  Padflc  Rail- 
way Company,  a|»peliee,  against  the  Union 
Pacific  Railway  Gomiumy,  appellant,  and 
wherein  appellee  recovered'  verdict  and  Judg- 
ment against  appellant  for  ^,481.86  dam- 
ages, which  Judgment  was  afterwards  affirmed 
In  the  appelate  court  of  tbe  First  district 
The  action  is  tor  the  recovery  at  certain  rentals 
accruing  under  certain  articles  of  agreement 
under  seal,  bearing  date  May  1,  1890,  and  ex- 
ecuted by  the  appellant  railway  conipany,  tbe 
aj^llee  railway  company,  the  Omaha  &  Be* 
publican  Valley  Railway  Company,  the  Sallna 
&  Southwestmi  Railway  C<Hupany,  and  the 
Chicago,  Kansas  &  Nebraska  Railway  Com- 
pany. The  contract  in  quite  voluminous,  and 
but  comparatively  few  of  its  provisions  need 
be  set  out  or  even  speL-lally  referred  to.  It 
may  be  well  to  first  make  reference  to  the 
preamble,  for,  though  it  is  not  the  province  ct 
tbe  recitals  therein  to  be  used  primarily  fhr 
the  purpose  of  construing  the  operative  parts 
of  the  contract  Itself,  yet  the  matte.'s  of  fact 
set  forth  therein  may  properly  be  regarded; 
for  the  explanations  they  afford  of  the  reasons 
upon  which  the  transaction  is  founded.  It  la 
recited  that  appellant  owns  and  operates  two 
designated  and  described  lines  of  railroad,  and 
also  operates,  as  lessee,  several  designated 
auxiliary  and  branch  lines;  that  the  Omaha  & 
Republican  Valley  Railway  Company ,  owns 
one  of  the  mentlimed  railroads  operated  by 
uppellant;  that  the  Sallna  &  Southwestern 
Rallmiy  Company  owns  another  of  the  roads 
designated  aa  being  operated  by  appellant; 
that  appellee  owns  and  operates  a  railroad 
which  extends  from  Chicago  to  Coimcil  Blufb, 
and  also  to  St.  Joseph;  and  that  It  operates, 
as  lessee,  the  railroad  of  the  Chicago,  Kansas 
&  Nebraska  Railway  Company,  and  desig- 
nated portions  oi  the  Hannibal  &  St  Josei^h 
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Railway,  and  of  tbe  railway  of  the  Pacific 
Company;  and  that  the  Chicago,  Kansas  & 
Nebraska  Railway  Company  owns  a  certain 
described  railroad,  and  Is  lessee  of  certain 
other  mentioned  railroads,  and  parts  of  rail- 
roads, "all  of  which  lines  are  operated  by  the 
Kock  Island  Company,  under  a  lease  of  all 
the  railways  and  railway  property  owned  by 
or  leased  to  the  Kansas  Company,  for  the  term 
of  nine  hundred  and  nlnet>--nlne  years,  com- 
mencing on  the  fifteenth  day  of  May,  1886"; 
and  the  various  connections  made  by  these 
several  lines  of  railroad  are  also  recited  in  the 
preamble.  The  preamble  then  recites:  "The 
Rock  Island  Company  proposes  to  extend  Its 
railway  from  the  present  terminns  thereof,  at 
.  the  city  of  Council  BluCCs,  to  a  connection  with 
the  railway  of  the  Kansas  Company,  at  the 
city  of  Beatrice,  in  the  state  of  NeA)raska. 
The  parties  hereto  believe  that  the  interests 
of  all  will  be  promoted  by  Incorporating  in 
the  proposed  extension  a  portion  of  the  main 
tracks  of  the  Pacific  Company,  In  the  cities 
of  Council  BlutTs  and  Omaha,  the  bridge  over 
which  said  tracks  pass  across  the  said  Mis- 
souri river  tietween  said  cities,  and  a  portion 
of  the  railway  of  the  Republican  Valley  Com- 
pany, between  a  point  at  or  near  the  north 
twundary  of  the  city  of  Lincoln,  to  a  point  at 
which  it  connects  with  the  tracks  of  the  rail- 
way of  t^e  Kansas  Company,  at  the  city  of 
Beatrice,'  by  a  lease  by  the  Rock  Island  Com- 
pany to  the  Pacific  Company  of  the  joint  nse 
and  possession  of  the  railway  owned  by  the 
Kansas  Company,  extending  from  the  city 
of  McPherson,  In  the  county  of  McPherson, 
and  state  of  Kansas,  to  the  point  where  the 
Hutchinson,  Oklahoma  &  Gulf  Railroad  con- 
nects with  the  railway  of  the  Kansas  Com- 
pany, west  of  the  Arkansas  river,  in  the  city 
of  South  Hutchinson,  and  a  lease  by  the 
Bock  Island  Company  to  the  Pacific  Com- 
pany of  the  right  to  operate  trains  over  the 
railway  which  the  Rock  Island  Company  pro- 
poses to  construct  and  operate  between  the 
cities  of  South  Omaha  and  Lincoln.  There- 
fore, in  consideration  of  the  premliies,  and  of 
the  mutual  covenants  and  agreements  here- 
inafter set  out  and  contained,  the  parties 
above  named  have  severally  entered  Into  cov- 
enants, promises,  and  agreements  with  each 
other  as  follows." 

Section  1  of  article  1  of  the  contract  made 
provision  for  the  letting  by  the  Pacific  Com- 
pany to  the  Rock  Island  Company,  for  the 
term  of  999  years,  of  trackage,  etc.,  between 
Council  BlufTs  and  South  Omaha,  Including 
use  of  the  bridge  across  the  Missouri  river, 
a.nd  for  compensation  to  be  paid  therefor. 
Section  2  made  provision  for  the  letting  by 
the  Pacific  Company  to  the  Kock  Island 
Company,  for  a  like  term  of  years,  of  track- 
age, etc.,  on  the  Republican  Valley  Railway, 
from  Lincoln  to  Beatrice.  Paragraph  1  of 
section  3,  paragraph  t  of  section  4,  and  para- 
graph 1  of  section  5,  of  said  article  1,  con- 
tain the  provisions  of  the  contract  upon 
which  the  dedaxatlon  in  this  rait  connts. 


Said  ■  provisions  are  as  follows:  Section  3: 
"(1)  The  Rock  Island  Company  hereby  lets 
the  Pacific  Company  into  the  full,  Joint,  and 
equal  possession  and  use  of  all  its  tracks, 
buildings,  stations,  sidings,  and  switches, 
forming  a  part  of  the  line  of  railway  owned 
by  the  Kansas  Company  between  the  points 
at  which  said  railway  Is  Intersected,  at  or 
near  the  city  of  McPherson,  in  the  county  of 
McPherson,  in  the  state  of  Kansas,  to  the 
point  where  It  Is  Intersected  by  the  tracks  of 
the  Hutchinson,  Oklahoma  and  OuU  Railroad 
Company,  west  of  the  Arkansas  river,  in  the 
<Atj  of  South  Hutchinson,  In  the  county  of 
Reno  and  state  of  Kansas,  including  all  and 
every  part  of  the  railway  leased  and  demised, 
with  the  appurtenant  property  between  the 
points  aforesaid,  and  all  the  improvements, 
and  betterments  thereon  and  additions  there- 
to, which  may  be  Jointly  used  by  the  parties, 
excluding  the  yards  and  depots  of  the  lessor 
at  the  cities  of  McPherson  and  Hutchinson, 
but  including  main  and  passing  tracks  In  the 
last-named  city,  for  the  term  of  nine  hun- 
dred and  ninety-nine  years,  commencing  on 
the  first  day  of  May,  1890,  for  which  posses- 
sion and  use  the  Pacific  Company  covenants, 
promises,  and  agrees  to  pay,  to  the  order  of 
the  Rock  Island  Company,  rental,  to  be  com- 
ptite<l  In  the  manner  hereinafter  provided." 
Section  4:  "(1)  The  Bock  Island  Company 
hereby  lets,  leases,  and  demises  to  the  Pa- 
cific Company,  for  the  term  of  nine  hundred 
and  ninety-nine  (099)  years,  commencing  on 
the  first  day  of  October,  1890,  the  right  and 
privilege  to  move  and  operate,  over  the  tracks 
of  the  railway  It  proposes  to  construct  be- 
tween the  cities  of  South  Omaha  and  IAn~ 
coin.  In  the  state  of  Nebraska,  from  the  point 
where  the  tracks  of  the  parties  shall  Intersect 
in  South  Omaha  to  that  at  which  they  shall 
Intersect  near  to  the  boundary  line  of  the 
city  of  I/ncoln,  Its  passenger  and  freight 
trains,  Including  engines  and  can  of  all 
classes  In  the  transaction  of  Its  business  as 
a  common  carrier,  and  to  use  in  such  move- 
ment the  necessary  side  and  passing  tracks 
and  structures  between  the  points  above  nam- 
ed. And  It  promises  and  agrees  to  furnish 
and  supply  the  cars  and  engines  of  said  Pa- 
cific Company,  when  moved  on  said  railway, 
with  water,  and  to  deliver  on  the  requisition 
of  said  company,  coal  for  use  on  such  en- 
gines and  cars  of  said  company  while  on  its 
tracks;  to  keep  and  maintain  said  traclcs  and 
appurtenances  thereto  in  good  repair  and 
condition  during  the  continuance  of  aald 
term;  and  to  accept,  as  full  compensation 
for  such  use  of  its  tracks,  and  for  all  water 
and  coal  which  It  shall  furnish  to  said  Pa-, 
clfic  Company,  the  sum  of  twenty-five  (25) 
cents  per  mile  for  each  and  every  mile  over' 
which  any  passenger  train  of  said  last-nam- 
ed company  may  be  moved,  and  thirty  (30) 
cents  per  mile  for  each  and  every  mile  over 
which  any  freight  train  of  said  company 
oaay  be  moved  on  said  track,  the  actual  cost 
of  the  coal  deliverecl  on  rach  reqnlBltlon  on 
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the  tenders  and  cars  of  such  Pacific  Com- 
pany, and  fifty  (SO)  cents  per  tank  for  each 
and  erety  tank  of  water  taken  by  said  com- 
pany, which  compensation  the  Pacific  Com- 
pany promises  and  a^ees  to  pay  on  state- 
ments of  account,  to  be  made  monthly;  and, 
when  the  compensation  in  any  year  for  mile- 
age shall  be  less  than  would  be  produced  by 
the  operation  of  two  passenger  and  two 
freight  trains  per  day  each  way  over  the  en- 
tire length  of  the  main  track  of  the  Rock 
Island  Company  between  the  cities  of  South 
Omaha  and  Lincoln,  it'(the  Pacific  Company) 
will  pay  to  the  order  of  the  Rock  Island  Com- 
pany, in  addition  to  the  compensation  for  ac- 
tual mileage,  the  difference  between  such 
compensation  and  that  which  would  be  pro- 
duced by  the  operation  of  two  freight  and 
two  passenger  trains  each  way  daily  during 
the  entire  year."  Section  6:  "(1)  The  par- 
ties to  the  leases  set  out  and  contained  in  sec- 
tions 2  and  3  of  this  article  will  pay  to  each 
other  rental  for  the  possession  and  use  of 
the  leased  and  demised  property,  as  follows: 
The  Rock  Island  Company  will  pay  to  the 
Pacific  Company,  monthly,  for  the  possession 
and  use  of  its  railvray  and  appurtenant  prop- 
erty at  and  between  Lincoln  and  Beatrice,  in 
the  state  of  Nebraska,  the  sum  of  the  follow- 
ing amounts:  First  An  amonnt  equal  to  one- 
twelfth  of  two  and  one-half  per  centum  of 
the  value  of  the  main  track  leased  and  de- 
mised, which  Talue,  it  Is  agreed.  Is  fifteen 
thousand  (15,000)  dollars  per  mile.  Second. 
An  amonnt  equal  to  the  proportion  of  the 
cost  and  expense  actually,  necessarily,  and 
reasonably  Incurred  and  paid  for  maintain- 
ing, renewing,  r^alrlng,  and  supplying  with 
water  the  railway  leased  and  demised,  sala- 
ries of  officers  and  employes  whose  duties 
pertain  to  the  lolnt  use  thereof,  and  for  the 
payment  of  taxes  and  assessments  legally 
laid  or  levied  on  such  property  during  the 
month  for  which  such  rental  is  paid,  which 
proportion  shall  be  to  the  aggregate  of  the 
sums  so  paid  as  the  number  of  wheels  per 
mile  run  daring  such  month  by  the  Rock  Is- 
land Company  over  said  leased  and  demised 
railway  bears  to  the  whole  number  of  wheels 
operated  over  said  leased  proi>erty  per  mile 
during  the  same  period.  The  Pacific  Compa- 
ny shall  pay  to  the  Bock  Island  Company,  for 
the  possession  and  use  of  the  railway  of  the 
Kansas  Company,  between  and  at  McPher- 
son  and  South  Hutchinson,  a  rental  which 
shall  be  computed  In  the  manner  prescribed 
by  this  paragraph.  Bach  of  said  parties  will 
accept  the  rental  thus  computed,  when  paid, 
as  full  compensation  for  the  posseiraloa  and 
use  of  the  railway  by  It  leased  and  demised." 

The  declaratlcm  consists  of  three  special 
oonnts.  The  <»>ntract  of  May  1, 1880,  Is  set  out 
In  full  In  the  first  count;  and,  by  reference  to 
said  first  count,  it  Is  also  set  ont  In  the 
second  and  third  counts.  Two  breaches  are 
assigned  In  the  first  count  The  first  breach 
Is  the  failure  of  defradant  to  pay  to  plaintiff 
rental  up  to  July  81, 189S,  amounting  to  919,- 


048.86,  for  use  of  plalntlfTs  railway  between 
McPherson  and  South  Hutchinson.  The  sec- 
ond breach  Is  the  failure  of  defendant  to  pay 
to  plalntlOr  $69,670.96  for  privilege  of  run- 
ning its  cars,  etc.,  over  plalntilTs  road  from 
South  Omaha  to  Lhicoln,  up  to  July  31. 18S2. 
The  second  and  third  counts,  taken  together, 
substantially  duplicate  the  first  count  Twen- 
ty-five pleas  to  the  declaration  were  InterpM- 
ed,  and  subsequently,  by  leave  of  court,  two 
additional  tileas  were  filed.  The  first  plea 
was  non  est  factum,  not  sworn  to,  upon 
which  Issue  was  taken.  The  second  plea  was 
that  the  contract  was  executed  without  au- 
thority of  defendant  Pleas  3,  4,  and  5  were 
pleas  of  nltra  vires  of  defendant,  setting  out 
the  corporate  organisation  of  the  Union  Pa- 
cific Bailway  Company  under  certain  acts  of 
congress,  and  the  specific  purposes  of  that  or- 
ganization, the  limitation  of  its  power  to  the 
construction  and  operation  of  specific  lines 
of  railroad  and  telegraph,  and  the  want  of 
authority  on  the  part  of  the  company  to  en- 
ter upon  and  operate  other  lines  of  railroad 
than  those  thus  specified,  and  averring  that 
the  new  line  of  road  pn^osed  to  be  con- 
structed by  the  Rock  Island  Company  be- 
tween South  Omaha  in  Nebraska,  and  the 
line  of  the  Kansas  Company  between  Mc- 
Pherson and  South  Hutchlnaon  In  Kansas, 
were  no  part  of  the  lines  of  road  It  was  au- 
thorized to  construct  or  oporate.  To  these 
pleas,  averring  the  Invalidity  of  the  contract 
plalntlfF  filed  Its  replication  of  res  adjudicata, 
setting  up  the  record  of  an  action  In  equity 
to  compel  specific  performance  of  the  con- 
tract brought  tqr  plaintiff  against  defendant 
In  the  district  court  of  Nebraska,  and  thence 
removed  to  the  ctrehlt  court  of  the  United 
States,  where  a  decree  was  rendered  In  plain- 
tiffs favor,  as  prayed,  specifically  finding 
that  the  contract  was  the  valid  obligation  of 
the  parties  thereto.  Pleas  6,  7,  8,  9,  10,  11, 
13,  14,  15,  16,  17,  18,  22,  and  28,  each,  ti- 
ther  set  up,  by  way  of  ^defense,  ultra  vires 
either  of  plaintiff  or  of  defendant,  or  else 
alleged  the  invalidity  of  the  contract  for  oth- 
er stated  cause;  and  to  each  of  said  pleas  a 
like  replication  of  res  adjudicata  was  filed. 
To  all  the  replications  of  res  adjudicata,  de- 
murrers were  overruled,  and  d^endant -abid- 
ed by  its  demurrers.  Demurrers  were  sus- 
tained to  the  twelfth  and  twenty-first  pleas, 
and  defendant  stood  by  said  pleas.  The  nine- 
teenth and  twentieth  pleas  set  up  the  fail- 
ure of  the  plaintiff  to  complete  its  nUlway 
between  South  Omaha  and  Lincoln  on  or  be- 
fore the  Ist  day  of  December,  1890,  etc.  The 
replications  to  these  pleas  alleged  an  exten- 
sion of  time,  etc.,  and  demurrers  to  said  rep- 
lications were  overruled,  and  d^endant 
abided  by  its  demurrers.  The  twenty-fourth 
plea  was  that  the  plaintiff  did  not,  on  or  be- 
fore October  1,  1890,  construct  and  put  In 
condition,  for  the  operation  of  passenger  and 
freight  trains  upon  and  over  the  same,  Its 
proposed  railroad  between  South  Omaha  and 
Lincoln.  The  repUcatlons  to  the  plea  wer^ 
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Flrat,  the  execution  of  a  new  agreement,  ex- 
tending the  time  for  completion  of  the  road; 
and,  second,  res  adjndlcata.  To  the  flnt  of 
these  replications,  the  rejoinders  were— First, 
uott  est  factum;  second,  that  the  railroad 
was  not  completed  by  January  1,  1891;  and 
iBsne  was  taken  on  these  rejoinders.  To  the 
second  replication,  the  rejoinders  were—. 
Flrs^  nnl  tiel  record;  and,  second,  that  the 
covenants  mentioned  in  the  pl«u  were  not 
the  same  coTenants  mentioned  In  the  repli- 
cation; and  issues  were  taken  on  these  re- 
J(dnders.  Plea  25  was  that  plaintiff  did  not, 
on  or  before  December  1, 1890,  coiutmct  and 
put  In  condition,  for  the  operation  of  pas- 
senger and  fright  trains  upon  and  over  the 
same,  the  proposed  line  of  railroad  between 
South  Omaha  and  Lincoln.  Similar  r^lica- 
tions  and  rejoinders  were  interposed,  and 
similar  Issues  formed,  as  in  respect  to  plea 
24,  The  additional  plea  was  a  plea  of  ultra 
Thres  of  defendant,  and  the  demurrer  to  a 
replication  of  res  adjudicate  was  oTezmled, 
and  defendant  stood  by  the  demurrer. 

It  is  urged  that  the  circuit  court  erred  in 
overruling  the  demurrer  of  the  appellant  to 
the  several  repllcatlonfl  of  res  adjudlcata 
filed  ^pellee  to  snndiy  plena  of  appellant; 
that  the  record  set  out  in  sold  several  rep- 
licationa  la  Insufficient  in  law  to  estop  the  ap- 
pellant from  pleading  and  Insisting  npon  the 
defense  ot  ultra  vires  ap  to  those  provisions 
of  the  agreement  of  May  1,  1880,  r^ed  upon 
by  appellee  as  the  basis  of  thte  action,  and 
the  validity  of  which  is  put  in  issue  the 
pleas  of  ultra  vires.  The  contention  is  that 
the  purpose  of  the  proceedings  of  the  Ne- 
braska courts,  as  set  out  In  the  replications, 
was  to  obtain  an  injunction  by  the  Rock 
Island  Company  against  the  Pacific  and  Re- 
publican Tall^  Companies  to  prevent  the 
defendant  companies  from  interfering  with 
the  right  of  the  Rock  Island  Company,  as  les- 
see under  the  agreement  of  Uay  1,  1880,  to 
restore  and  maintain  Its  railroad  connections 
with  the  Unl<m  Pacific  and  Republican  Val- 
1^  Hues  of  railroad;  that  the  only  parts 
of  the  con^ct  of  May  1,  1880,  Involved  In 
that  proceeding,  rest  entlrdy  and  exclusively 
upon  the  covenants  or  grants  of  the  Pacific 
Company  as  a  lessor,  and  In  no  wise  Involve 
Ita  duties  and  obligations  under  other  sepa- 
rate, distinct,  and  Independent  parts  of  the 
same  agreement  which  relate  to  Its  duties 
and  obligations  as  a  lessee;  and  that  tibe 
scope  and  effect  of  the  proceedings  and  adju- 
dication in  that  case  did  not  involve  the  le- 
gal capacity  of  the  Union  Pacific  Rallw^ 
Company  to  lease  and  operate  lines  of  rail- 
road outside  of  Its  own,  but  simply  the  pow- 
er of  that  company  to  grant,  by  way  of  lease 
or  agreement,  a  right  or  jprlvllege  to  the  Rock 
Island  CompaiQr  to  use  the  surplus  capacity 
of  its  tracks  and  depot  faculties,  and  whetti- 
er  the  lease,  agreement,  or  Uccjnse  was  au- 
thoritatively ^ecnted  in  the  exercise  of  a 
power  actually  conferred. 

In  order  to  ascertain  what  was  the  object 


of  the  proceeding  Instituted  by  the  Rock 
Island  Company  against  the  Union  Pacific 
Company  and  the  Republican  Taltey  Company 
In  the  state  court  of  Nebraska,  and  afterwards 
transferred  to  the  United  States  court  for  the 
distiict  of  Nebraska,  and  the  scope  and  ef- 
fect of  the  decree  therein  entered  by  Mr.  Jus- 
tice Brewer.i  it  will  be  necessary  to  examine 
the  record  set  out  in  the  replications. in  this 
snlt,  for  the  purpose  of  seeing  what  matters 
were  by  the  petition  and  answers  in  that 
case  submitted  to  the  decision  of  tiie  equl^ 
cxSmA  hi  Nebraska,  and  what  the  decree  of 
that  court  was  In  respect  to  such  matters.  A 
cow  of  the  agreement  (tf  May  1,  1880,  was 
annexed  to  and  expressly  mode  a  part  of  the 
petition.  The  petition  then  made  avermoita 
of  the  substance  of  the  granting  parts  of  that 
agreement;  and  these  averments  were  as 
full  and  complete  with  reference  to  those  sec- 
tions of  the  contract  granting  to  the  Union 
Pacific  Company  the  right  to  use  the  tracks 
of  the  Rock  Island  C<HZipany  as  with  refer- 
ence ito  the  sections  In  which  the  Union  Pa- 
cific is  lessor  and  the  Rock  ledand  lessee.  The 
entry  of  the  Union  Pacific  upon  and  its  use  of 
the  line  of  the  Rock  Island  from  McPherson 
to  Hutchinson  was  alleged.  It  averred  "that, 
after  the  execution  of  said  contract  as  afore- 
said, plaintiff,  relying  upon  the  performance 
of  said  contract  upon  the  part  of  d^raidants, 
and  each  of  them,  in  good  faith  constructed 
its  proposed  railway  from  South  Omaha  to 
Llncoli^  aforesaid,  and  acqtfired  a  large 
amount  of  lai^  In  Omaha  and  South  Omaha 
adjacent  to  the  railway  of  the  Union  Pacific 
Railway  Company;  and  In  constructing  said 
railway,  and  In  acquiring  said  land,  this  plain- 
tiff expended  more  than  one  million  dollars." 
Then  followed  avermente  as  to  the  prepara- 
tion of  Joint  schedules  for  the  operation  of 
trains;  the  destrnction  by  defendant,  on  Jan- 
uary  4,  1891,  ot  the  connecUcms  between  the 
tracks  of  the  plaintiff  and  the  defendant  at 
Council  Blufb,  South  Omaha,  Lincoln,  and 
Beatrice;  the  refusal  of  the  Union  Pacific  to 
permit  the  connections  to  be  restored;  the 
refusal  to  permit  the  Rock  Island  to  use  any 
of  the  railways  the  right  to  use  which  it  had 
acquired  by  the  agreement;  and  tiiat  "the 
defendants,  and  uich  of  them,  have  at  all 
times  since  the  4th  day  of  January,  1891, 
wrongfully  refused  to  respect  said  contract, 
or  to  observe  any  of  the  terms  or  stipulations 
thereof."  The  petition  alleged  that  'plain- 
tiff has  kept  and  performed  all  the  condl* 
tions  of  said  contract  on  its  part,"  and  it  con- 
cluded with  the  prayer:  "Wherefore  said 
plaintiff  pn^s  judgment  and  decree  of  this 
court  that  said  contract  be  carried  into  execu- 
tion, and  that  the  defendants,  and  each  of 
them,  specifically  perform  the  stipulations 
therein  contained  by  them,  and  each  ot  them* 
to  be  kept  and  performed,  this  plaintiff  here- 
by offering  to  perform  all  tike  stipulatliHis  in 
said  ccmtract  contained  on  Its  part  to  be  kept 


1  See  47  Pea.  1& 
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and  performed,*'  etc.;  "and  that  plaintiff  may 
hare  all  such  other  and  further  relief  in  the 
premises  as  it  may  in  equity  and  good  con- 
science be  entitled  to." 

Among  other  things  set  up  In  the  answer,  it 
was  said  that  "defendants  dei^  that  said  sup- 
posed contract  was  ever  authorized,  entered 
into,  or  executed  by  either  of  the  defendants 
In  Its  corporate  capacity,  or  In  such  a  manner 
as  to  bind  them,  or  either  of  them,  to  a  per- 
formance of  the  terms  and  conditions  there- 
of." In  paragraph  9  of  the  answer,  the  pos- 
session and  use  by  the  Paciiic  ComiHiny  of  the 
line  between  McFherson  and  Hutchinson  Is 
admitted;  bnt  It  is  further  stated  that  It  has 
since  surrendered  and  turned  over  all  of  the 
premises,  properties,  rights,  and  prlvll^s 
which  It  had  assumed  to  possess,  use,  and  en- 
Joy  under  the  terms  and  conditions  of  the  sup- 
posed contract.  It  Is  also  stated  in  said  para- 
graph that  on  January  12,  1881,  the  Pacific 
Company  notified  the  Bock  Island  Ownpany 
of  Its  purpose  to  make  such  surrender;  and 
it  Is  therein  said:  "A  copy  of  the  notice  served 
upon  the  said  complainant  with  respect  there- 
to Is  hereto  attached,  and  referred  to  for 
greater  certainty."  The  notice  so  referred  to 
Is  as  follows:  "To  the  Chicago,  Hock  Island 
&  Pacific  Railway  Company:  You  are  hereby 
notified  that  the  Union  Pacific  Railway  Com- 
pany Is  advised  by  counsel  that  those  certain 
articles  of  agreement  made  and  entered  Into 
on  the  first  day  of  May,  In  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety, 
by  and  between  the  Union  Pacific  Railway 
Company,  the  Omaha  &  Republican  Valley 
Railway  Company,  the  Sallna  &  Southwestern 
Railway  Company,  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  and  the  Chicago, 
Kansas  &  Nebraska  Railway  Company,  were 
and  are  In  excess  of  the  powers  and  statutory 
authority  of  the  Union  Pacific  Railway  Com- 
pany, and  of  the  Omaha  &  Republican  Valley 
Railway  Company,  to  enter  Into,  execute,  and 
perform.  Yon  are  tharefore  notified  that  the 
Union  Pacific  Railway  Company  has  decided 
to,  and  hereby  does,  disaffirm  the  said  agree- 
ment, and  all  of  the  terms  and  conditions 
therein  contained;  that  it  refuses  to  perform 
and  execute  tlie  same;  and  it  hereby  surren- 
ders to  you  all  the  road,  property,  rights,  priv- 
ileges, uses,  and  appurtenances  pretended  to 
be  conveyed  to  it  thereunder;  and  It  hereby 
furth^  notifies  you  that  it  has  abandoned, 
and  hereby  surrenders  to  you,  aU  that  certain, 
full.  Joint,  and  equal  possession  and  use  of  all 
tracks,  buildings,  stations,  sidings,  and  switch- 
es described  In  paragraphs  1  and  2,  section 
3,  article  1.  of  said  articles  of  agreement;  and 
It  hereby  tenders  and  restores  to  you,  as  com- 
plete and  perfect  restoration,  ownership  and 
operation  of  all  said  premises  as  you  were  pos- 
sessed of  prior  to  the  execution  of  said  con- 
tract. It  hereby  further  notifies  you  that  It 
does  not  now,  and  will  not  hereafter,  claim 
any  right,  title.  Interest,  use,  or  connection 
with,  or  operation  of,  any  property  pretended 
to  be  leased,  demised,  or  transferred  to  tt 


you,  or  by  any  other  parties  to  said  contract. 
The  Union  Pacific  Railway  Company,  by  W. 
H.  Holcomb,  Asst.  GenL  Manager."  In  {nra- 
graph  14,  defendants  "deny  that  the  refusal 
of  the  defendants  to  comply  with  the  terms 
and  conditions  of  the  said  supposed  contract 
are  contrary  to  equity  and  good  conscience,  or 
that  they  have  done  any  Irreparable  Injury  to 
the  complainant;  and  they  allege  the  fact  to 
be  that,  for  any  Injury  sustained  by  the  com- 
plainant by  reason  of  the  refusal  of  the  re- 
spondents, or  either  of  them,  to  submit  to  the 
execution  of  said  supposed  contract,  and  to 
enter  upon  the  performance  of  the  tei-ms  and 
conditions  thereof,  the  complainant  has  an  ad- 
equate remedy  at  law."  In  paragraph  18  it  is 
said  that  "the  question  as  to  whether  or  not 
said  supposed  contract  was  a  valid  and  sub- 
sisting agreement  between  the  parties,  and  aa 
to  whether  or  not  It  was  properly  executed, 
and  as  to  whether  or  not  the  parties  thereto 
bad  a  legal  right  to  enter  into  the  terms  and 
conditions  of  the  same,  was  and  is  a  question 
of  statutory  construction,  and  of  the  applica- 
tion of  the  principles  of  the  law  of  the  land, 
and  was  and  Is  as  well  known  to  the  officers, 
agents,  and  attorn^  of  the  complainant  as  to 
those  of  the  defendant;  and  It  alleges  that 
both  parties  to  this  action,  in  entering  upon 
the  supposed  execution  of  said  supi)osed  con- 
tract, were  bound  to  know  the  full  extent  and 
meaning  of  aU  of  said  several  acts  of  con- 
gress, and  of  the  law  of  the  land  applicable  to 
the  terms  and  conditions  contained  In  said 
supposed  contract.  And  defendant  says  Uiat 
neither  of  said  parties  can  complain  by  r^son 
of  any  act  or  thing  which  has  been  done  in 
the  way  of  a  partial  performance  of  the  terms 
and  conditions  of  said  supposed  contract,  or 
by  reason  of  the  refusal  of  either  party  to  f ur^ 
ther  continue  the  performance  thereof,  in  case 
it  shall  be  determined  that  the  si^d  contract, 
as  far  as  the  defendant  is  concerned,  was  and 
is  ultra  vires,  and  its  supposed  execution  was 
entered  Into  without  authority  of  law."  Par- 
agraph Id  of  the  answer  alleges  the  fact  to  be 
that  the  Pacific  Company  has  not  and  did  not 
have  any  right,  power,  or  authority  under  or 
by  virtue  of  the  several  acts  of  congress  cre- 
ating It  to  enter  into  or  execute  the  supposed 
contract  attached  to  the  complainant's  bill  of 
complaint.  In  paragraph  20  It  is  said:  "No 
power  ts  conferred  upon  this  defendant  to  en- 
ter hito  any  such  supposed  contract  as  the 
one  attached  to  the  complaint;"  and  further 
said:  "The  alleged  execution  of  the  said  sup- 
posed contract  by  the  officers  of  this  defend- 
ant was  In  direct  violation  of  the  require- 
ments of  the  said  several  acta  of  congress." 
In  tiie  last  paragraph  (22)  of  the  answer  it  Is 
said:  "Defendants  are  not  bound  to  recognize 
the  validity  of  said  contract,  or  any  of  the 
terms  and  conditions  tliereof."  And  numer^ 
ous  other  denials  and  statements  similar  to 
those  we  have  specially  referred  to  are  to  he 
found  In  the  answer.  Besides  thii.  there  was 
In  the  federal  court  an  amendment  of  the  pe> 
tltkm,  the  object  of  which  amendment  was  to 
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i«form  the  contract  of  May  1, 1890,  with  ref- 
erence to  the  covenants  relating  to  the  line 
from  South  Omaha  to  Lincoln.  That  line  waa 
one  of  the  lines  of  which,  under  the  contract, 
the  Pacific  Company  was  lessee,  and  one  of 
the  lines  for  the  rental  of  which  the  present 
action  is  prosecuted.  In  the  answer  of  the 
defendants  to  said  amendment,  they  stated 
their  belief  that  the  allegations  In  said  amend- 
ment were  true;  and  th^  joined  In  asking 
that  the  court  would  make  such  finding  and 
decree  In  the  premises  "as  will  make  the  con- 
tract read  acoH^Ing  to  the  original  Intention 
and  agreement  of  the  parttes." 

It  appears  from  the  allegations  of  the  repli- 
cations herein  that  the  findings  and  decree.of 
the  circuit  court  of  the  United  States  for  the 
district  of  Nebraska  In  the  matter  of  said  pe- 
tition in  equity  were,  In  part,  as  follows:  "(1) 
That  the  contract  entered  Into  hj  and  between 
the  Union  Pacific  llallway  Company,  the 
Omaha  &  Republican  Valley  RaDway  Com- 
pany, the  Sallna  ft  Southwestern  Bafiway 
Company,  the  Chicago,  Rock  Island  ft  Pa- 
cific Company,  and  the  Chicago,  Kansas  ft 
Nebraska  Railway  Company,  bearing  date 
May  1,  A.  D.  1S90,  &  copy  of  which  is  attach- 
ed to  the  petition  or  bill  of  complaint  In  this 
cause,  should  be  reformed  by  substituting  in 
the  place  of  the  word  *proTlsIon8,'  In  the  last 
sentence  of  section  7  of  article  3  thereof,  the 
word  provisos,'  which  was  written  In  the 
contract  as  settled  by  and  between  the  par- 
ties, and  changed  by  Inadvertence  in  printing 
the  same.  That  said  contract,  as  so  re- 
formed. Is  the  valid  obligation  of  the  parties 
thereto,  and  should  be  performed  In  good 
faith  by  each  of  them.  *  *  *  (3)  That  the 
defendants  the  Union  Pacific  Railway  Com- 
pany and  the  Omaha  &  Bepnbllcan  Valley 
Railway  Comiumy  are  commanded  severally 
to  spedflcaliy  perform,  keep,  and  observe  the 
several  covenants,  promises,  and  agreements 
In  said  contract  set  out,  to  t>e  by  them,  elth^ 
jointly  or  severally,  observed,  kept,  or  per- 
formed. *  *  *  (5)  That  nothing  hi  this  de- 
cree contained  shall  operate  to  estop  any  party 
hereto  from  recovering  against  another  party 
or  parties,  by  appropriate  proceedings  In  law 
or  equity,  the  compensation  to  which  it  Is  now 
or  may  be  hereafter  entitled,  for  the  use  of 
any  of  ibe  railway  and  appurtenant  property, 
between  and  at  Council  B}uff8  and  South 
Omaha,  between  and  at  South  Omaha  and 
Lincoln,  between  and  at  Lincoln  and  Beatrice, 
and  between  McPhersou  and  South  Hutchin- 
son, or  from  recovering  In  such  proceedings 
damages  which  it  has  sustained  or  may  sus- 
tain because  of  any  breach  or  violation  of  said 
contract." 

The  legal  efCect.of  the  averments  of  the  pe- 
tition In  the  Nebraska  cause  with  reference  to 
those  parts  of  the  agreement  of  May  1,  1890, 
which  are  in  issue  in  this  case  under  the  pleas 
of  ultra  vires  and  other  pleas  averring  the  In- 
validity of  the  contract,  was  to  aUege  the  ex- 
Istmce,  validity,  and  binding  force  of  those 
lATts  of  the  agreement    The  effect  of  the 


averments  of  the  answer  with  reference  to 
those  parts  of  the  agreement  waa  to  admit 
thrir  formal  or  technical  execution,  and  to 
seek  to  avoid  their  effect,  upon  the  ground  of 
a  surrender  by  the  Union  Pacific  Company  to 
the  Rock  Island  Company  of  the  rights  secur- 
ed by  those  portions  of  the  agreement  to  the 
former,  for  the  reason  that  the  Union  Pacific 
Company  had  no  power  or  authority  to  enter 
Into  or  perform  those  portions  of  the  agree- 
ment. This  formed  an  issue  between  the  par- 
ties as  to  the  validity  and  binding  effect  of  the 
parts  of  the  contract  here  in  question,  as  well 
as  In  regard  to  the  validity  of  the  covenants 
and  grants  of  the  Padflc  Company  as  a  les- 
sor. The  contCTtlon  on  one  side  waa  the  exist- 
ence and  binding  force  of  the  agreement  as 
an  entirety;  and  the  contention  on  the  other 
dde  was  a  denial  of  "the  validity  of  said  con- 
tract, or  any  of  the  terms  or  conditions  there- 
of." The  petition  prayed  that  "said  contract 
be  carried  into  execution,  and  that  the  defend- 
ants, and  each  of  them,  specifically  perform 
the  stipulations  therein  contained  by  them, 
and  each  of  them,  to  be  kept^and  performed"; 
and  the  answer  denied  the  right  to  such 
specific  perfcnrmance.  It  was  decreed  by  the 
federal  court  that  the  contract  ot  May  1, 1890, 
Is  the  valid  obligation  of  the  parties  thereto, 
and  should  be  performed  in  good  faith  by 
each  of  them;  and  the  Union  Pacific  Railway 
Company  was  commanded  to  spedflcaliy  per- 
form, keep,  and  observe  the  several  cove- 
nants, promises,  and  agreemmts,  in  said-  con- 
tract set  out,  to  be  by  It  observed,  kept,  or 
perfmned.  Certain  of  the  pleas  In  the  suit 
at  bar,  to  which  there  were  replications  of  res 
adjudlcata.  are  based  upon  constitutional  or 
statutory  provUdons  of  the  states  of  Nebraska 
and  Kansas,  respective.  It  is  just  as  im- 
possible that  the  federal  court  could  have  ren- 
dered the  decree  that  It  did  without  necessa- 
rily finding  that  the  Bock  Island  Company  was 
authorized  by  the  laws  of  Nebrasica  or  Kan- 
sas, as  the  case  may  be,  to  do  the  thii^ 
which  the  decree  gave  it  liie  right  to  do,  as  It 
Is  for  that  court  to  have  rendered  the  decree 
commandli^  the  Pacific  Company  specifically 
to  perform  the  contract  without  necessarily 
finding  that  the  latter  company  had  the  pow- 
er, under  the  laws  of  the  United  States  and 
of  the  states  where  the  several  covenants  of 
the  contract  were,  respectively,  to  be  perform- 
ed, to  perform  them.  It  follows  from  what  we 
have  said  that  all  the  Issues  tendered  In  the 
pleas  to  which  repli^tions  of  res  adjudicate 
have  been  sustained  were  included  within  the 
Issues  raised  and  decided  In  the  suit  deter- 
mined In  the  federal  court  In  Nebraska.  The 
question  there  litigated  and  determined  was 
the  validity  of  the  contract  of  May  1,  1890; 
and  the  adjudication  established  Ite  validity, 
—not  the  validity  of  merely  some  parte  of  that 
agreement,  but  the  validity  of  the  entire  con- 
tract. This  conclusion  Is  supported  by  the  de- 
cisions of  this  court  in  Hanna  v.  Read,  102  111. 
596;  Kelly  v.  Donlin,  70  111.  378;  Ruegger  v. 
Railroad  Co.,  103  111.  440;  Riverside  Co.  t. 
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Townshend,  120  III.  18,  9  N.  B.  65;  Harmon 
V.  Auditor,  123  IlL  122,  13  N.  B.  161;  Stlck- 
ney  v.  Goudy,  132  HI  213,  23  N.  E.  1034; 
and  numerous  other  cases.  The  rnle  deduclble 
from  the  cases  In  this  state  is  that  a  question 
which  Is  luTolred  within  the  issues  of  a  for- 
mer controversy  is  conclusively  settled,  as  be- 
tween the  parties,  by  the  decision  In  that  con- 
troversy, whether  the  court,  In  Its  Judgment, 
passed  specifically  on  that  particular  question 
or  not. 

From  the  decree  of  the  circuit  court  of  the 
United  States  for  the  district  of  Nebraska 
in  the  case  of  the  Rock  Island  Company 
against  the  Union  Pacific  Company  et  al.,  an 
appeal  was  taken  to  the  circuit  court  of  ap- 
peals, where  the  decree  was  affirmed.  2  C. 
O.  A.  174,  51  Fed,  309.  A  further  appeal  was 
then  taken  to  the  supreme  court  of  the  United 
States.  Since  the  submission  of  this  case  to 
this  court,  the  federal  supreme  court  has  ren- 
dered a  decision  aCBrmlng  the  decree.  Union 
Pac.  Ry.  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 
10  Sup.  Ct.  1173,  1184.  In  the  opinion  of  the 
supreme  court,  Itds,  among  other  things,  said: 
"But  It  is  earnestly  cortended  that  the  Pacific 
Company  had  no  power  under  Its  charter,  as 
a  federal  coriwratlon,  to  operate  any  other 
line  of  road  than  those  lines  which  it  was 
specifically  authorized  by  congress  to  con- 
struct, and  that  It  was  prohibited  by  the  con- 
stitution and  laws  of  Nebraska  from  doing 
80,  and,  therefore,  that  It  could  not  obligate 
Itself  to  use,  and  to  pay  to  the  Rock  Island 
Company  compensation  for  the  use  of,  the 
road  between  South  Omaha  and  Lincoln. 
•  *  •  The  eighth  section  of  the  eleventh 
article  of  the  constitution  oi  that  state  pro- 
vide that  no  railroad  conporatlon  of  any 
other  state,  or  of  the  United  States,  doing 
business  in  Nebraska,  should  be  entitled  to 
exercise  the  right  of  eminent  domain,  or  have 
power  to  acquire  the  rignt  of  way  or  real  es- 
tate for  depot  or  other  uses,  until  It  should 
have  become  a  corporation  of  the  state  piu- 
suant  to  the  constitution;  but  we  do  not  see 
what  tliat  provision  has  to  do  with  this  ques- 
tion. The  stipulation  of  the  contract  relat- 
ing to  the  use  of  the  Rock  Island  tracks  be- 
tween South  Omaha  and  Lincoln  by  the  Pa- 
cific Company  did  not  embnice  the  acquisi- 
tion of  right  of  way  or  real  estate,  or  the  ex- 
ercise of  the  power  of  eminent  domain  by  the 
latter.  By  the  contract,  the  Rock  Island  Com- 
pany gave  the  Pacific  Company  'the  right  and 
privilege  to  move  and  operate  its  trains  over 
the  ^clus,'  and  nothing  more;  and  It  was 
provided  that  the  Pacific  Company  should  do 
no  business  at  Intermediate  points.  The  Pa- 
cific Company  was  to  run  Ita  trains  over  the 
Bock  Island  tracks  forty-five  miles,  and  it 
agreed  to  pay  a  fair  compensation  for  doing 
so.  It  was  perfectly  competent  for  the  Pa- 
cific Company  to  contract  to  deliver  at  Lin- 
coln freight  and  passengers  taken  up  at 
Omaha;  and,  In  carrying  out  such  contract, 
it  could  make  delivery  In  car-loads,  as  well  as 
In  small  parcels.   It  follows  that  its  cars 


might  be  run  through,  and  the  fact  that,  un- 
der this  contract,  the  Pacific  Company  would 
haul  its  cars  with  its  own  engines,  amoants 
to  no  more  than  a  mere  method  of  doing  the 
business.  And  as,  when  it  contracts  for  de- 
liveries beyond  Its  own  line.  It  must  pay  the 
connecting  company  for  its  services,  that  com- 
pensation might  be  fixed  by  the  parties  upon 
any  basis  they  agreed  to.  Here  It  agreed  to 
pay  a  certain  sum  ^er  mile  for  the  mileage 
over  which  Its  trains  run,  and  the  difference 
between  that  and  any  other  mode  of  payment 
did  not  go  to  the  powers  of  the  company. 
Where  a  corporate  contract  Is  forbidden  by  a 
statute,  or  Is  obviously  hostile  to  the  public 
advantage  or  convenience,  the  courts  disap- 
prove of  it;  but  where  there  is  no  positive 
prohibition,  and  it  Is  obvious  that  the  contract 
Is  one  of  advantage  to  tiie  public,  the  rule  is 
otherwise.  As  remarked  In  Navigation  Co. 
V.  Hooper,  160  U.  S.  514, 16  Sup.  Ot  383:  'Al- 
though the  contract  power  of  railroad  com- 
panies Is  to  be  restricted  to  tiie  general  pur- 
poses for  which  they  are  designed,  yet  there 
are  many  transactions  which  are  Incidental 
or  auxiliary  to  Its  main  business,  or  which 
may  be  useful  In  the  care  and  management 
of  the  property  which  it  Is  authorized  to  hold, 
and  in  the  safety  and  comfort  of  the  passen- 
gers which  It  Is  Its  duty  to  transport.  Courts 
may  be  permitted,  where  there  Is  no  legisla- 
tive prohibition  shown,  to  put  a  favorable 
construction  upon  such  exercise  of  power  by 
railroad  companies  as  is  necessary  to  promote 
the  success  of  the  company  within  the  powers 
of  its  charter,  and  to  contribute  to  the  com- 
fort of  those  who  travel  thereon.*  And  tb&t 
principle  la  applicable  to  the  transportation 
of  through  freight  and  paasengers  over  con- 
necting lines.  Under  the  laws  (tf  Nebraska, 
railroad  companies  are  clothed  with  ample 
power  to  make  leases  or  any  agreements,  for 
their  common  benefit,  consistent  with,  and 
calculated  to  promote,  the  objects  for  wtalch 
they  are  created.  Oomp.  St  Neb.  1887, 
p.  248,  c.  16,  §  94.  There  is  nothing  in  the 
charter  of  the  Pacific  Company  that  prohibits 
such  an  arrangement  as  this  In  controversy, 
unless  by  Implication;  and  as  by  It  the  pub- 
lic Interest  was  subserved,  that  company 
reached  its  own  lines  by  a  shorter  route,  and 
accommodated  Its  own  through  freight  and 
travel,  we  are  not  prepared  to  hold  that  It 
was  Invalid.  Trese  observations  also  apply 
to  the  clause  of  the  contract  In  respect  to  the 
road  between  McPherson  and  Hutchinson, 
bat  It  should  be  added  that  that  reach  of  road 
was  held  and  operated  by  the  Kansas  Com- 
pany, which  was  a  Kansas  corporation.  The 
Union  Pacific  Railway  Company  was  formed 
by  the  consolidation  of  the  Union  Pacific  Rail- 
way Company,  a  federal  corporation,  the  Den- 
ver Company,  a  Colorado  corporation,  and  a 
corporation  orl^nally  named  the  Leaven- 
worth, Pawnee  &  Western  Railway,  after- 
wards called  the  Union  Pacific  Railway, 
Bastern  Division,  and  lastly  the  Kansas  Pa- 
cific Railway.   The  latter  company,  by  Its 
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flrrt  name,  was  Incorporated  under  tbe  laws 
of  the  territory  ot  Kansas,  and,  upon  tbe  ad- 
mission of  Kansas  Into  the  Union,  became  a 
coiporatloD  of  the  state.  The  acts  of  congress 
of  1862  and  1804  clothed  It  with  new  fran- 
chises, but  did  not  deprive  it  of  Its  powers  as 
a  state  corporation,  which  could  be  exercised 
by  the  consolidated  company  In  Kansas  so  far 
as  not  In  derogation  of  its  federal  powen. 
Tlie  Kansas  c(»porati(His  were  duly  empow- 
ered to  enier  Into  leases  and  the  like  by  the 
state  laws.  1  Gen.  St  Kan.  p.  413,  c.  23, 
1 113." 

Our  conclnslon  is  that  there  was  no  enat 
In  overruling  the  demurrer  to  the  several 
replications  of  res  adjndlcata. 

It  Is  urged  there  was  error  In  tbe  order 
of  the  Cook  circuit  court  OTermUng  the  de- 
murrer of  appellant  to  the  replication  of  ap- 
pellee to  pleas  19  and  20,  because  tbe  pre- 
tended agreements  set  out  In  said  replica^ 
tlons  are  no^  nw  Is  ^ther  of  them,  imder 
seal,  and  therefore  cannot  be  availed  of  as 
modifications  of  the  original  agreement  of 
May  1,  1890.  If  we  assume  that  It  was  tecb- 
nlcal  error  to  overrule  said  demurrer,  yet  It 
worked  no  injury  to  tbe  rights  or  intraests 
of  appellant  Substantially  the  same  de- 
fenses set  up  in  pleas  19  and  20  were  also 
pleaded  In  the  amended  pleas  24  aod  25,— the 
first  of  these  latter  pleas  setting  up  tliat  ap- 
pellee did  not  on  or  before  October  1,  1800, 
and  tbe  other  that  It  did  not  on.  or  before 
December  1,  1890,  constract  and  put  in  con- 
dition for  operation  tbe  contemplated  rail- 
road from  South  Omaha  to  Lincoln;  and,  as 
we  have  already  seen,  upon  the  Issues  based, 
by  means  of  appropriate  replications  and  re- 
Joinders,  on  said  amended  pleas  24  and  25, 
appellant  bad  the  full  benefit  of  the  defenses 
alleged  in  pleas  19  and  2(y,  And  so  the  over- 
ruling of  the  demurrer,  even  If  erroneous, 
was  not  material  and  reversible  error. 

The  alleged  error  of  the  court  In  refusing 
to  allow  the  motion  of  appellant  for  leave  to 
withdraw  Its  demurrer  to  the  replication  to 
the  eighth  and  ninth  amended  pleas  and  the 
first  additional  plea,  and  to  file  rejoinders  to 
said  replications,  Is  not  properly  before  this 
court  for  decision,  because  no  exception  to 
the  ruling  of  the  court  on  the  motion  was 
preserved  by  a  bill  of  exceptions,  ^nell  v. 
Trustees,  58  111.  290;  Barll  v.  People,  73  111. 
329;  Bums  v.  People,  126  111.  282.  18  N.  B. 
Ei50. 

It  Is  claimed  that  the  trial  court  erred  lu 
refusing  to  admit  certain  proffered  testi- 
mony In  mitigation  of  damages.  The  exclud- 
ed evidence  was  that  of  experts,  tending  to 
show  that  tbe  less  the  traffic  over  a  railroad 
line,  the  less  will  be  tbe  cost  of  keeping  tbe 
property  In  good  repair  and  condition.  Tbe 
contention  is  that  the  entire  burden  and  ex- 
pense of  keyring  the  road  In  repair  was,  by 
the  terms  of  the  agreement  cast  upon  ap- 
pellee, and  that  since  appellant  did  not  me 
tbe  road  at  all,  there  was  a  saving  in  expense 
of  repairs.   It  may  well  be  that  testimony 


of  the  character  Indicated  would  In  sone 
cases  be  admissible  In  evldrara.  But  here 
the  damages  are  liquidated  and  fixed  by  the 
agreement  ot  tiie  parties  themselves.  The 
provlston  of  the  contract  In  regard  to  com- 
pensation for  the  use  of  the  line  between 
South  Omaha  and  Lincoln  Is:  "When  the 
compensation  In  any  year  for  mileage  shall 
be  less  than  would  be  produced  by  the  oper- 
ation of  two  passenger  and  two  freight  trai» 
per  day.  each  way,  over  tjie  entire  length  of 
the  main  track  ot  the  Bock  Island  Company, 
between  the  cities  of  South  Omaha  and  Lin- 
coln, It  (the  Pacific  Company)  will  pay  to  tbe 
order  of  the  Bock  Island  Company,  In  addi- 
tion to  tbe  compoisation  for  actual  mileage, 
tbe  difference  between  sncb  compensation 
and  that  which  would  be  produced  by  the 
operation  of  two  freight  and  two  passenger 
trains  each  way,  dally,  during  the  entire 
year."  The  rule  Is  that  covenant  can  be 
maintained  on  an  agreemrait  which  is  abso- 
lute to  pay  rent  where  there  is  a  demise, 
and  tbe  lessor  Is  not  in  fault  In  preventing 
actual  enjoyment  although  tbe  tenant  has 
not  taken  possession  of  or  used  the  demised 
premises. 

The  rulings  of  the  trial  court  upon  tbe  In- 
stmctlons  were  In  conforml^  with  the  views 
we  have  e^ressed. 

There  is  no  error  in  the  record  for  wblcta 
tbe  Judgment  should  be  reversed.  The  Jnd^ 
ment  of  the  app^ate  court  is  affirmed.  Af- 
firmed. 

OSi  III.  196) 

WHITB  et  al.  v.  TOWN  OF  WEST 
CHICAGO. 
{Stq)reme  Court  of  Illinois.    Nor.  23,  1880.) 

POBLIO  III  PROVEUBNTS  —  SPBOIAL   ASSBSSHSNT  — 

DiTiaiox  i»TO  Ihstallmbnts. 
In  proceedings  under  Act  May  2,  1873  (2 
Starr  A  C.  Ann.  St  p.  1708),  for  the  improve- 
ment of  a  boulevard,  an  ordinance  proriding  that 
the  special  assessment  for  the  cost  of  the  work 
be  divided  into  installments,  bearing  annual  in- 
terest is  invalid  1  and  a  judtnnent  of  confirmation 
in  accordance  with  such  ordinance  is  unauthor- 
ixed.  Culver  v.  People,  43  M.  B.  812,  161  IlL 
89.  folkiwed. 

Error  to  Cook  coun^  court;  Frank  Scales, 
Judge. 

^pUcatlon  by  the  town  of  West  Chicago 
for  the  fy>pointment  of  commissioners  to 
make  and  levy  s  special  assessment  for  the 
cost  of  Inqoovlng  a  boulevard.  Commission- 
ers were  appointed,  and.  from  a  Judgment 
confirming  the  assessment  roll  made  by  them, 
Mary  White  and  otbos  bring  error.  Be- 
versed. 

Geo.  W.  Wilbur,  for  plaintiffs  in  error.  H. 
S.  Mecartuey,  for  def^dant  in  error. 

PBB  CUBIAM.  The  same  record  presented 
in  this  case  has  been  before  us  on  three  occa- 
sions. Culver  V.  People,  161  IlL  80,  43  N.  E. 
812;  FarreU  v.  Town  of  West  Chicago,  162 
IlL  280.  44  M.  B.  627;  Connor  v.  Town  of 
West  Chicago^  162  la  287,  44  N.  B.  1118. 
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Id  the  Cnlver  Case  it  was  decided  that  the 
ordinance  upon  the  validity  of  which  the  judg- 
ment depended  was  without  authority  of  law, 
and  void,  by  reason  of  a  provision  for  divid- 
ing the  special  assessment  into  Installments, 
with  Interest.  That  decision  was  adopted  In 
the  other  cases,  and  Is  equally  conclusive  In 
this.  The  judgment  is  reversed,  and  the 
cause  remanded.   Reversed  and  remanded. 


(164  111.  2S5) 

JOHN  A.  TOLHAN  CO.  T.  RICE. 
(Supreme  Court  of  Ilhnois.    Nor.  23,  1806.) 

OUM&NTT— CoXSTBOGTIOir— Itf  ABIUTT  Ot  QUAILLN* 
TOB8. 

Defendunt,  in  writing,  guarantied  the  pay- 
ment to  plaintiff  of  any  money  collected  by  one 
O.  as  employ^  of  plaintiff,  or  advanced  to  bim, 
or  indebtedness  due  plaintiff  in  excess  of  the 
amount  due  O.  - under  tlie  agreement  of  employ- 
ment. The  agreement  provided  that  O.  should 
Beli  goods  on  commiBslon,  paying  hia  own  ex- 
penses, and  bear  a  proportion  of  the  losses  by  bad 
debts.  H^d  that,  as  the  agreement  provided  that 
O.  Rhonld  pay  his  own  expenses,  defendant  wss 
not  liable,  under  his  guaranty,  for  the  repayment 
of  money  adTanocd  to  O.  for  the  payment  of  ex- 
penses.   60  111.  App.  516,  atfirmca. 

Appeal  from  appellate  conrt,  First  district. 

Action  by  the  John  A.  Tolman  Company 
against  B.  B.  Rice  upon  a  contract  of  guar- 
anty. A  judgment  for  plaintiff  having  been 
reversed  by  the  apE>ellate  court  (60  III.  App. 
616),  the  plaintiff  appeals.  Affirmed. 

F.  J.  Smith  and  B.  M.  Ashcraft,  for  appel- 
lant.  A.  TyrreU,  H.  M.  Bacon,  and  Heniy 

Schofield,  for  appellee. 

CHARTER,  J.  The  appellant  company  sued 
appellee  upon  the  guaranty  following,  to  re- 
cover for  certain  moneys  advanced  to  Otstott, 
who  is  mentioned  therein:  "Chicago,  Janu- 
ary 10th,  1894.  In  consideration  of  the  sum 
of  one  dollar,  and  other  valuable  considera- 
tion, received  from  John  A.  Tolman  Co.,  the 
receipt  of  which  Is  hereby  acknowledged,  we 
hereby  guaranty  the  payment  to  John  A.  Tol- 
man Co.  of  any  and  all  moneys  collected  by 
Edward  W.  Otstott  for  account  of  John  A. 
Tolman  Co.,  and  lor  all  moneys  which  they 
may,  from  time  to  time,  advance  to  said  Ed- 
ward W.  Otstott,  and  any  and  all  indebted- 
ness now  due,  or  which  may  hereafter  be- 
come (lup,  John  A.  Tolman  Co.,  In  excess  of 
the  amount  due  said  Edward  W.  Otstott,  as 
per  tho  present  or  any  future  agreement  be- 
tween said  John  A.  Tolman  Co.  and  said  EJ- 
ward  \V.  Otstott;  and  we  hereby  waive  no- 
tice of  acceptance  of  this  guaranty  by  John 
A.  Tolman  Co.,  and  accept  a  verified  state- 
ment of  the  account,  as  kept  In  the  regular 
books  of  said  John  A.  Tolman  Co.,  as  correct 
and  final  Iietween  the  said  company  and  the 
said  Edward  W.  Otstott,  and  without  requir- 
ing any  demand  or  notice  of  default;  and  we 
agree  that  any  extension  may  be  granted  him, 
or  any  security  taken,  or  security  taken  sur- 
rendered, and  any  security  hereto  released,  at 


any  time,  without  notice,  or  affecting  any  lia- 
bility. My  Uabilfiy,  however,  is  ihnlted  here- 
by by  two  thousand  ($2,000.00)  dolhirs,  to- 
gether with  interest  at  seven  per  cent  per 
annum  until  paid,  and  all  costs,  attorney's 
fees,  and  expenses  that  shall  arise  from  en- 
forcing collection;  and  for  such  amounts  th:s 
Is  Intended  as  a  continuing  guaranty,  until 
revoked  by  notice  in  writing  to  me.  Any 
amount  which  shall  become  due  from  me  up* 
on  this  contract  of  guaranty,  we  agree  to  pay 
td  the  office  of  John  A.  Tolman  Co.,  in  Chi- 
cago, Illinois.  Witness  my  hand  and  seal, 
this  13th  day  of  January,  1804,  In  the  village 
of  Oxford,  and  state  of  Ohio.  R.  M.  L.  Hus- 
ton, Oxford,  Ohio.  R.  B.  Bice,  Chicago 
l4iwn,  111."  Appellee  Rice  gave  In  evidence 
the  following,  which  was  the  only  agreement 
In  evidence  between  appellant  and  said  Ots- 
tott: "John  A.  Tolman  Co.,  Importers  and 
Wholesale  Grocers,  4,  6,  and  8  Lake  Street, 
and  61,  63,  65,  67,  69,  and  71  Michigan  Ave. 
John  A.  Tolman,  Pres't.  S.  A.  Tolman,  V. 
Pres't.  F.  A.  Brayner,  Jr.,  Treas.  A.  S. 
Deleware,  Sec'y.  Chicago,  January  25,  'W. 
This  memorandum  certifies:  Engaged  E.  W. 
Otstott  as  salesman  to  solicit  orders  for  goods 
for  us  (John  A.  Tolman  Co.),  he  expending  h's 
entire  time  and  energy  hi  faithfully  and  Intel- 
ligently rendering  such  service,  for  one  year 
from  date,  or  longer,  as  agreed  (or  at  our  op- 
tion as  to  time,  If  less  time).  We  are  to  pay 
him  forty  (40)  per  cent  of  the  profits  he 
makes  on  the  route,  selling  goods  for  us;  he 
to  pay  his  own  expenses  and  furnish  his  own 
sample  cases.  We  to  be  the  final  judge  of 
all  credit  given  customers.  No  order  Is  to  be 
counted  as  a  sale,  except  order  is  acceptable 
to  us.  On  the  further  condition  that  he  stays 
the  full  year's  time  out,  and  aJeo  stands  fifty 
(50)  per  cent  of  any  losses  that  may  be  in- 
curred from  bad  debts,  or  any  expenses  for 
collecting  difficult  accounts,  on  the  territory 
for  the  time.  Then,  when  the  sales  of  the 
year  are  collected  for,  we  are  then  to  pay  an 
additional  ten  (10)  per  cent,  of  the  profits  (but 
until  that  time  this  ten  (10)  per  cent,  of  the 
profits  is  to  be  held  as  a  guaranty  fund  for 
the  purpose  specified.  At  the  end  of  the  time 
when  the  sales  of  the  year  shall  be  collected 
for,  and. collections  for  the  sales  of  the  year 
are  all  made,  and  no  losses  for  bad  debts 
have  occurred,  we  are  to  pay  over  the  ten 
(10)  per  cent;  but,  if  any  losses  have  oc- 
curred, we  are  to  deduct  half  of  the  amount 
of  the  same  from  this  ten  (10)  per  cent,  guar- 
anty fund,  and  pay  over  the  balance.  But, 
If  half  of  the  amount  of  the  losses  exceed  the 
amount  of  the  guaranty  fund,  we  are  to  stand 
the  balance.  Agreed  to,  E.  W.  Otstott." 
Appellant  showed,  by  a  verified  statement 
from  Its  books.  In  the  manner  contemplate! 
by  the  Instrument  of  guaranty,  that  it  had 
made  the  advances  to  Otstott  sued  for;  and 
verdict  and  judgment  were  recovered  for 
$516.81,  which  Judgment  was,  on  appeal  of 
Rice,  reversed  by  the  appellate  court  with- 
out remanding.   The  company  obtained  a  cer- 
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LiQcate  of  importance,  and  brings  the  case 
bere  by  appeal. 

The  only  questlMi  to  be  considered  Is,  was 
the  guarantor,  Rice,  liable,  by  vlrtne  of  his 
guaranty,  to  make  good  to  the  company  the 
moneys  so  advanced  to  Otstott?  So  far  as  this 
case  goes,  the  second  instrument  must,  under 
the  evidence,  be  r^rded  as  the  agreement, 
and  the  only  one,  referred  to  In  'the  contract 
of  guaranty  by  the  clause,  "as  per  the  Res- 
ent or  any  future  agreement  between  said 
John  A.  Tolman  Ca  and  said  Bdward  W.  Ots- 
tott" And  this  clause  in  the  guaranty  must 
be  regarded  as  a  limitation  upon  the  llabiUty 
of  the  guarantor;  that  is  to  say,  by  It  his 
guaranty  of  payment  to  the  company  "of  any 
and  all  moneys  collected  by  Edward  W.  Ots- 
tott  for  acconnt  of  John  A.  Tolman  Oo.,  and 
for  all  moneys  which  they  may,  from  time  to 
time,  advance  to  said  Edward  W.  Otstott,  and 
any  and  all  Indebtedness  now  due,  or  which 
may  hereafter  become  due,  John  A.  Tolman 
Co.,  in  excess  of  the  amount  due  said  Bd- 
ward  W.  Otstott,"  is  restricted  to  such  liabili- 
ties of  said  Otstott  in  respect  to  the  matters 
motioned  In  the  said  three  clauaeB  as  accrued 
under  or  by  virtue  of  the  agreement  between 
appellant  and  Otstott  Constmlng  the  two 
arguments  tt^ther,  appellee's  liability  was 
limited  to  (1)  "mon^  c(dlected"  by  Otstott 
tor  the  company  imder  the  agreement  of  em- 
tfloyment.  di)  "moneys  advanced"  to  Otstott 
by  the  conqnny  undo'  the  agreement  of  em- 
ployment, and  (B)  "any  and  all  indebteduesa" 
of  Otstott  to  the  company  accruing  under  the 
agreement  of  employment,  and  was  limited 
also  to  the  excess  over  the  amoont  dne  ftom 
the  company  to  Otstott  The  liability  sued 
for  did  not,  however,  aocroe  or  arise  under 
or  by  vlrtne  of  the  agreement  of  employment, 
bat  aside  from  It  By  that  agreement,  Ots- 
tott was  to  pay  his  own  eqwmses,  and  the 
company.  If  It  advanced  blm  any  money,  did 
so  as  a  loan  to  falm  ont^de  of  the  agreement; 
and  the  only  liability  Otstott  Incnrred.  so  far 
as  the  record  discloses,  was  an  Implied  one 
to  repay  the  moneys  so  loaned  to  him.  Such 
an  Implied  liability  was  not  contemplated  by 
the  contract  of  guaranty,  for  It  did  not  arise 
"as  per,"  cr  under,  or  by  virtue  of  the  agree- 
ment of  employment  It  Is  a  settled  rule  of 
law  "that  the  undertaking  of  a  surety  Is  to  be 
construed  strictly,,  and  that  he  Is  bound  to 
the  extent,  and  In  the  manner,  and  under  the 
circumstances  pointed  out  In  bis  obligation, 
and.no  further."  His  liability  Is  not  to  be 
extended  by  Implication.  Cooper  v.  People, 
SS  111.  417;  Shreffler  v.  Nadelhoffer,  183  111. 
636,  25  N.  E.  630.  The  llabUIty  of  guarantors 
Is  governed  by  this  prlnclid&  Kingsbury  v, 
WestfaU.  61  N.  T.  836;  Ryan  T.  Trustees.  14 
IlL  20;  Thomas  t.  Olney,  16  ZlL  53;  Bank  v. 
DIefendotf,  90  BL  896.  The  following  eases 
have  been  cited  to  us  as  showing  the  constrno- 
tlon  placed  upon  rimllar  contracts  the 
courts  of  last  resort  In  other  states:  John  A. 
Tolman  Oo.  v.  HcCIure  (Ind.  A.pp.)  37  N.  B. 
299;  Same  t  Glements,  98  Mich.  6,  56  N.  W. 
T.45N.B.no.6— 82 


1038;  Same  v.  Bowerman  (8.  D.)  58  N.  W. 
568.  In  some  respects  they  agree  with,  and 
in  others  they  differ  from,  the  view  here  tak- 
en; but  giving  the  contract  a  strict  construc- 
tion In  favor  of  the  guarantor,  as  the  law  re- 
quires, we  are  satisfied  that  the  appellate 
court  decided  the  case  correctly,  and  its  judg- 
ment wlU  be  affirmed,  Judgmoit  affirmed. 


(164  111.  K9) 
RYAN  T.  SUN  SING  CHOW  POT. 
(Supreme  Court  of  Uliuoia.    Nov.  23,  1806.) 
TRESPias— PoasBSBios — Evidence. 
Tbe  mere  fact  that  a  person  claiming  ander 
an  invalid  lease  has  ctunged  the  locks  upon  the 
leased  tndldlDg  does  not  sbow  such  an  actual  pos* 
Bcaaion  as  will  render  the  owner  of  tbe  paramount 
title  guilty  of  trespass  in  t^ung  poasesrion. 

Appeal  from  cUcult  court,  Cook  county;  H. 
W.  Ollftord,  Judge. 

Action  by  Sun  Sing  Chow  Foy  against  Wil- 
liam H.  Ryan.  There  was  a  Judgment  for 
idalntlff,  and  defendant  appeals.  Reversed. 

Young,  Makeel  &  Bradley,  for  appellant. 


PHIUJPS,  J.  Appellee  sued,  In  trespass 
guare  claosum  freglt,  December  22, 1802,  Wil- 
liam M.  Ryan  and  Mrs.  William  M.  Ryan,  for 
breaking  and  entertng.  with  force  and  arms, 
a  certain  close  of  the  plalntUt.  Appellant 
pleaded  thp  general  Issue  and  llbemm  tene- 
mentum,  alleging  the  close  was  the  dose  and 
freehold  of  Mrs.  William  M.  Ryan,  and  appel- 
lant SB  her  agent  peaceably  and  without  force 
took  possession  thereof,  as  he  lawfully  might 
for  that  reason.  Suit  was  dismissed  against 
Mrs.  Ryan,  and  prosecuted  against  appellant 
OS  tbe  sole  defendant.  Replication  was  filed 
to  the  general  issue,  and  de  Injuria  to  tbe  idea 
of  liberum  tenementum.  Upon  tbe  trial  It 
was  admitted  that  Mrs.  William  M.  Ryan  was 
the  owner  of  tbe  premises,  and  appellant's 
agency  was  not  In  controversy.  Appellee 
claimed  to  have  procured  a  lease  ttom  one 
Cadwallader.  as  agent  of  appellant,  to  the  lo- 
cus in  quo.  There  la  no  evidence  In  this  rec- 
ord showing  any  authority  on  the  part  of 
Cadwallader  to  execute  a  lease  for  appellant 
or  appellant's  principal.  Mrs.  William  M.  fty- 
an,  who  was  the  owner  of  the  premises;  and 
there  is  an  entire  absence  of  evidence  show- 
ing either  authority  to  execute  or  approval  of 
the  execution  of  the  lease.  Appellee  testifies 
he  procured  the  lease  from  Cadwallader,  and 
paid  rent  In  advance,  and  received  the  k^, 
and  placed  another  lock  on  the  door,  and  lock- 
ed the  same.  The  locks  on  the  door  were 
changed  by  appellant  The  material  questhm 
Is  whether  appellee  was  In  possession  of  the 
premises  as  an  actual  occupant  at  the  time  the 
locks  were  so  changed.  This  fact  depmds, 
on  tbe  part  of  tbe  appellee,  on  bis  own  testi- 
mony. He  states  that  sfter  diaqglng  the 
locks,  be  sent  certain  goods  In  the  e^iress 
wagon,  and  deUvered  the  goods  to  tbe  ex- 
presnnan,  to  be  placed  In  the  room,  and  subse- 
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quently  found  tbe  goods  so  fonrarded  by  the 
expreasDum  oa  tbe  sidewalk.  On  furtber  ex- 
amination. It  was  claimed  Xry  appellee  tliat  be 
had  actual  possession,  and  saw  some  of  his 
goods  In  tbe  basement,  which  he  dalmed  to 
have  leased,  and  which  he  inedsted  bad  been 
taken  from  that  basement  and  placed  on  the 
sidewalk.  There  Is  no  evidence  of  tbe  ex- 
pressman that  the  goods  were  ever  placed  In 
the  basement,  nor  is  there  evidence  of  the 
execution  of  the  lease,  or  of  the  authority  to 
execute  on  the  part  of  Cadwallader.  Gontro- 
verting  this  Is  Xhe  testtanony  of  the  appdiant 
that  he  found  certain  locks  on  tbe  doors  of 
the  baaement  which,  under  advice  of  counsel, 
he  removed,  and  placed  others  thereon.  At 
tbe  time  oi  doing  so  tbe  basement  was  vacant, 
and  no  authority  bad  ever  been  given  by  him 
as  agent  of  the  owner,  or  by  the  owner,  to 
Cadwallader,  to  execute  any  lease.  This  evi- 
dence Is  supported  by  other  testimony.  While 
this  testlmcsiy  an»ean  In  the  form  of  an  affi- 
davit for  continuance,  which  was  by  appellee 
(plaintiff  below)  admitted  as  evidence,  we  axe 
constrained,  from  all  tbe  facts  appearing  In  the 
record,  to  believe  that,  at  the  time  appellant 
changed  the  locks,  appellee  had  no  property 
therdn.  and  had  placed  locks  thereon  without 
authority.  The  entry  of  appellant  as  agent  for 
Mrs.  William  M.  Ryan,  so  far  as  concerns  the 
Importance  of  changing  the  lodes,  was  by  one 
having  paramount  title  and  the  right  to  imme- 
diate poescMlon;  and  that  pcrasesslon,  acquired 
In  a  peaceable  and  orderly  manner,  without 
violence  or  intimidation,  was  no  offense,  and 
operated  to  transfer  the  seisin  and  possession 
to  the  rightful  owner  from  the  lessee,  who 
claimed  under  the  lease,  which  was  made 
without  authority  or  right.  There  was  no  In- 
vasion of  the  rights  of  appellee  for  which  he 
has  a  cause  of  action.  Lodge  v.  E^eln,  115 
IlL  177,  S  N.  E.  272.  The  Judgment  for  plain- 
tiff for  9200,  of  which  a  remittitur  of  $100  v^aa 
rendered,  cannot  be  snstalned.  The  Judg- 
ment la  reveiBed,  and  the  cause  remanded. 

(164  111.  24&) 

GRIMMER  et  aL  v.  FRIEDERICH  et  at 

(Sopreme  Conrt  of  Illfaiols.   Nov.  11, 1806.) 

Wills  —  Cosstroction  —  Ambiouitibs— Appeu.— 
Rbvibw— Objbotioss  Waitbd. 

1.  Testator  gave  hia  wife  a  life  estate,  and  di- 
rected that  the  remainder  should  be  divided  eqaal- 
ly  among  liis  surviving  children  "and  their  heirs," 
share  and  ahare  alike.  Heid,  that  the  words  of 
Burvivor^p  related  to  the  death  of  testator,  and 
not  to  the  time  of  the  widow's  death. 

2.  In  partition,  defendants  did  not  waive  the 
right  to  claim  on  appeal  that  the  hill  was  wholly 
insofScient  to  support  the  decree,  by  answering 
after  a  demurrer  to  the  bill  had  been  overruled. 

3.  Where  plalntifEs'  interest  depends  on  the 
construction  of  a  will,  and  the  will  is  capable  of 
cffliBtructioD  without  tbe  aid  of  eztrioBic  evi- 
dence, defendants  are  entitled  to  a  review  on  the 
merits  on  appeal,  though  there  Is  no  certificate  of 
evidence  in  the  record. 

Error  to  circuit  court,  St  CliUr  county;  A. 
&  Wildermau,  Judge. 


Bill  by  John  Grlmm«  and  others  against 
Charlea  Friederich  and  others  for  partition. 
There  was  a  decE<ee  for  plaintiffs,  and  an  or- 
der of  distribution,  and  defendants  bring  er- 
ror. Affirmed. 

One  John  Grimmer  died  testate  April  25, 
1873,  leaving  at  the  time  of  his  death  a  wid- 
ow, 0ve  sons,  and  four  daughters.  By  his 
last  will  and  testament,  made  about  three 
weeks  before  bis  death,  and  afterwards  duly 
probated,  he  devised  his  property  as  follows: 
"First.  I  give  and  bequeath  to  my  beloved 
wife,  Magdalena  Grimmer,  the  use  and  con- 
trol of  my  personal  property,  and  the  rent- 
ing and  profits  of  my  real  estate,  during  her 
natural  life,  and  she  to  pay  all  my  just  debts 
and  taxes  on  my  land  after  my  death.  Sec- 
ond. After  the  death  of  my  said  wife,  Mag- 
dalena Grimmer,  all  the  remainder  of  my  es- 
tate, both  personal  and  real,  shall  be  equally 
divided  among  my  surviving  children  and 
their  h^rs,  share  and  share  alike."  One  of 
the  said  daughters,  Margaret  Friederich,  died 
in  1886,  intestate,  leaving  a  husband  and  11 
children  surviving,  as  her  heirs  at  law.  Two 
of  the  said  sons,  Isadore  and  George,  died 
about  1893,  intestate,  unmarried,  and  leaving 
no'lineal  descendants.  Another  of  said  sons, 
Nicholas,  died  In  1804,  also  intestate,  leaving 
a  widow,  but  no  lineal  descendants.  After- 
wards, In  December,  1891,  the  widow  of  the 
testator  also  died.  lAe  testator,  John  Grim- 
mer, died  seised  of  certain  real  estate  de- 
scribed In  the  bill.  Upon  the  death  of  his 
widow,  the  appellees,  who  are  the  h^rs  at 
law  of  said  Margaret  Friederich,  deceased, 
and  the  widow  of  Nicholas  Grimmer,  deceas- 
ed, filed  a  bill  for  partition.  The  case  was 
heard  below  on  bill,  tLuswer,  replication,  and 
proofs,  and  the  circuit  court  found  that  the 
complainaats  were  entitled  to  a  share  of  the 
estate,  and  decreed  partition  as  prayed.  The 
commissioners  appointed  reported  the  land 
not  susceptible  of  division,  and  a  decree  of 
sale  was  accordingly  entered.  The  sale  hav- 
ing been  made  by  the  master  in  chancery, 
and  approved  by  the  court,  the  proceeds 
were  ordered  to  be  distributed  according  to 
the  rights  of  the  parties  as  shown  by  the 
decree  of  partition.  Tbe  ease  is  brought  up 
to  this  court  on  a  writ  of  error,  and  the  er- 
rors assigned  question  tbe  rights  of  the  c<Hn- 
plaioaDts  in  the  bill,  the  defendants  Ir  error 
here,  to  share  in  the  said  real  estate.  V 

J.  F.  Hughes  and  E.  O.  Rhoads,  for  pl^n- 
tlffs  In  error.  R.  D.  W.  Holder,  for  d^esd- 
ants  In  error.  \ 

WILKIN,  J.  (after  stating  the  fdcts).  Th)| 
defendants  in  error  take  the  position  that 
this  case  Is  not  so  presented  as  to  call  for  a 
review  upon  Its  merits,  because,  the  plaintiffs . 
In  error  having  answered  the  bill  after  de- 
murring to  the  same,  and  not  standing  by 
the  demurrer  when  it  was  overruled,  they 
thereby  waived  the  right  to  question  Its  suf- 
ficiency here,  and  also  because,  there  belns 
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no  certificate  of  evidence  In  tbe  record,  it 
must  be  presumed  that  the  court  bdow  de- 
cided correca7  Qpon  the  facts  before  it  We 
do  not  consider  these  positions  well  taken. 
The  general  mle  Is  that  a  party  not  standing 
by  his  demurrer,  but  answering  over,  la  con- 
sidered as  walTlng  all  defects  In  Oie  pleading 
demurred  to  which  might  hare  been  reached 
by  demurrer.  But  the  authorities  on  com- 
mon-law pleading  recognize  the  qualification 
of  the  rule,  that  "iC  a  dedaratlon  is  so  totally 
defectire  as  not  to  support  the  judgment, 
that  may  be  availed  of  by  motion  In  arrest, 
even  after  demurrer  thereto  has  been  over* 
ruled  and  the  defendant  has  pleaded  over." 
Steams  t.  Cope,  100  lU.  340,  346.  A  similar 
qualification  or  exception  Is  recognized  as  ap- 
plicable to  pleadings  In  eqnl^.  Gordon  r. 
Reynolds,  114  lU.  118,  123,  28  N.  B.  4S5,  456; 

I  Beach,  Mod.  Eq.  Frac.  S  276.  We  think 
the  case  at  bar  would  come  properly  within 
that  qualification,  if  the  law,  upon  tbe  mer- 
its, was,  as  claimed,  with  tbe  plaintiffs  in 
error.  Tbe  will,  upon  its  face,  considered  In 
the  light  of  the  rules  of  law,  is  capable  of 
construction  without  tbe  aid  of  extrinsic 
evidence;  In  fact.  It  is  Afflcult  to  see  how 
extrinsic  evidence  could  aid  in  its  construc- 
tion. We  therefore  think  it  immB:teriBl  to 
the  correct  decision  of  this  case  what  evi- 
dence was  heard  by  the  court  below. 

The  right  of  the  defendants  In  error  to 
share  bi  the  estate  of  John  Grimmer,  deceas- 
ed, depends  upon  the  construction  to  be 
placed  upon  the  second  clause  of  the  will, 
above  quoted.  In  the  first  clause  he  gives  to 
hla  widow  a  life  estate.  In  the  second  he 
says:  "After  the  death  of  my  said  wife,  all 
the  renuUnder  of  my  estate,  both  real  and 
personal,  shall  be  divided  equally  among  my 
surviving  chlMren  and  their  heirs,  share  and 
share  alike."  If  the  construction  of  this 
clause  be  that  the  childrra  living  at  the 
death  of  the  tMtator  shall  take  tlie  estate  in 
remainder,  the  court  b^ow  decided  correctly. 
The  plaintiffs  In  error,  however,  contend  that 
the  words  of  survivorship  relate  to  the  time 
of  the  death  of  the  widow.  In  which  case  the 
appellees  would  take  nothing,  the  persons 
through  whom  th^  claim  having  died  before 
the  widow.  The  question  is  one  not  altogeth- 
er free  from  difficulty,  but  tbe  application  of 
well-settled  principles  leads  to  the  condu- 
slon  that  the  circuit  court  decided  It  correct- 
ly. "It  has  long  been  the  settled  rule  of  con- 
struction in  the  courts  of  Bngland  and  Amer- 
ica that  estates,  legal  and  equitable,  given 
by  will,  should  always  be  regarded  as  vest- 
ing immediately,  uidess  the  testator  has,  by 
very  clear  words,  manifested  an  Intention 
that  they  should  be  contingent  on  a  future 
event."   Scofield  v.  Olcott.  120  HI.  362,  374, 

II  N.  E.  361,  354.  "The  law  always  gives 
preference  to  vested  over  contingent  remain- 
ders. It  does  not  favor  the  abeyance  of  es- 
tates. Bftates  In  remainder  vest  at  the  ear* 
llest  period  possible,  unless  a  contrary  in- 


tention on  the  part  of  the  testator  Is  clearly 
manifested:  *  •  •  Where  it  is  a  remain- 
der aftw  a  Itfe  estate,  it  Is  regarded  as  a 
vested  remainder,  and  the  possession  on)y 
Is  postponed."  Kellett  v.  Shepard,  139  lU. 
483,  448,  28  N.  B.  761,  764.  and  34  N.  E.  254. 
The  ascertainment  of  any  class  which  Is  de- 
scribed In  a  will  should  be  referred  to  tbe 
earliest  possible  period  consistent  with  a 
fair  Interpretation  of  the  wllL  Schouler. 
Wills  (2d  Ed.)  i  563.  If  the  distribution  is 
poBQwned  for  the  convenience  of  tbe  wtate. 
the  legacy  becomes  vested  at  once,  and  Is  not 
postponed  to  the  day  of  payment;  but  if,  on 
the  other  hand,  it  be  postponed  for  reasons 
personid  to  the  legatee  or  devisee,  the  re- 
mainder is  contingent  Carper  v.  Growl,  148 
111.  466,  484^  86  N.  E.  1040,  1M5.  Applying 
these  rules  to  this  case,  we  find  nothing  in 
the  will  indicating  an  intention  that  the  de- 
vise to  the  remainder-men  was  contingent  up- 
on their  surviving  the  Uf  e  tenant.  The  words 
"after  the  death  of  my  said  wife"  are  rather 
to  be  taken  as  goallfylng  the  words  "all  the 
remainder  of  my  estate."  There  is  no  devise 
to  a  trustee  to  bold  the  1^»I  titl^  nor  any 
direction  to  sen  the  estate  and  distribute 
the  proceeds.  The  law  favors  the  immedi- 
ate vesting  ot  estates,  espetially  in  the  case 
of  real  estate. 

Aside  from  these  rules  of  construction, 
there  Is  an  expression  in  the  will  which  In- 
dicates that  the  testator  Intended  the  estate 
in  remainder  should  vest  In  interest  at  his 
death,  for  he  devises  It  to  his  surviving  chil- 
dren "and  their  heirs."  If  it  was  his  inten- 
tion that  only  such  i^ldren  should  take  as 
survived  his  widow,  why  should  he  say  that 
his  estate  is  to  be  divided  "amoi^  my  ear- 
vlvlng  children  and  their  heirs"?  This  ex- 
pression indicates  that  the  testator  had  in 
mind  that.  In  case  any  of  his  children  should 
die  after  his  death,  before  coming  into  the 
benefldal  enjoyment  of  the  estate,  the  heirs 
ot  such  child  should  not  be  cut  off.  This 
construction  conforms  more  nearly  to  the 
rules  of  descent  and  natural  Justice.  The 
cases  of  Bidgeway  v.  Underwood,  67  111. 
41%,  and  Blatchford  v.  Newberry.  99  111.  11, 
are  unlike  the  case  at  bar.  In  each  of  them 
it*  was  apparent,  from  the  language  of  the 
wlU  and  the  circumstances  of  the  case,  tliat 
the  survivorship  referred  to  a  later  time 
than  the  death  of  the  testator.  This  case  is 
governed  by  the  principles  determined  In 
other  decisions  of  this  court.  In  addition  to 
those  above  quoted,  we  cite  Hempstead  v. 
Dickson,  20  111.  194;  Ducker  v.  Bumham, 
146  lU.  9,  34  N.  E.  558. 

The  finding  of  the  circuit  court  was  that 
all  the  children  living  at  the  testator's  death 
took  a  vested  Interest  In  the  remainder,  and 
that  the  complainants  in  the  blU  were  there- 
fore entitled  to  share  in  the  estate  sought  tc 
be  partitioned;  and  it  decreed  accordingly, 
and  In  this  we  think  it  committed  no  error. 
Affirmed. 
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(164  111.  267) 

BECKER  T.  PEOPLE. 
(Supreme  Court  of  IIUnoiB.    Not.  11,  1896.) 

Bond— Plb\  or  Kil  Debst— Relbabb— Evidbhcb 

■-harhlss9  euhuk— aut>ltion'lj,  bokd 
—  Release  of  Suijett. 

1.  In  scire  facina  osrainat  the  surety  od  a  super- 
sedeas  IwDd,  issue  having  been  joined  on  a  plea 
of  nil  debet,  the  defendant  moved  to  file  an  addi- 
tional plea  of  release,  which  was  refused.  Beld 
that,  as  the  matters  included  in  such  nlca  couM 
be  shown  under  the  plea  of  nil  debet,  tne  refusal 
of  the  court  to  allow  the  additional  plea  was  not 
error. 

2.  In  scire  facias  ajninst  the  surety  on  a  super- 
sedeas bond,  where  the  bond  it»clf  was  in  evi- 
dence, as  well  as  the  record  of  the  action  in  which 
the  bond  was  given,  the  admission  of  parol  evi< 
dence  as  to  the  amount  due  on  the  bona  was  not 
prejudicial  to  defendant. 

3.  In  scire  facias  against  the  surety  on  a  super- 
Bedeas  bond,  certified  copies  of  certain  portiooa  of 
the  record  of  the  action  in  which  the  bond  was 
given  were  put  in  evidence  by  the  plaintiff,  and 
not  withdrawn.  On  motion,  it  was  ordered  that 
mdi  copies  shonld  also  be  considered  aa  If  re- 
cdved  in  evidence  on  the  offer  of  the  defendant. 
Hdd,  that  it  was  not  prejudidal  error  to  exclude 
other  copies  of  the  same  portions  of  the  record 
from  the  evidence. 

4.  In  quo  warranto  against  an  officn:,  judgment 
of  ouster  was  rendo^,  with  a  fine.  A  writ  of 
error  was  taken  to  the  appellate  court,  and  a 
supersedeas  bond  filed,  wim  surety.  The  judg- 
ment being  affirmed,  the  cause  was  appealed  to 
the  snpreme  court,  the  appeal  bond  having  a  dtf- 
fwnt  sure^.  add,  that  the  giving  of  the  ap- 
peal bond  did  not  release  from  liability  the  sure- 
ty on  the  supersedeas  bond.  63  IH.  App.  833, 
affirmed. 

6.  A  party  cannot  be  heard  to  object,  on  ap- 
peal, that  judgment  was  rendered  against  him  for 
too  small  an  amount 

Appeal  from  appelate  court,  First  district 
Scire  facias  at  the  snlt  of  the  people  a^nat 
Barbara  Becker  as  surety  on  a  supersedeas 
bond.  A  Judgment  for  plaintiff  taaTlng  been 
affirmed  hy  the  appellate  eonrt  (63  111.  App. 
333),  the  defendant  appeals.  Affirmed. 

Wm.  S.  Young  and  J.  R.  McFee,  for  appel- 
lant J.  J.  Kern,  for  the  People. 

BAKER,  J.  By  a  judgment  of  the  circuit 
court  of  Cook  county  In  a  quo  warranto  pro- 
ceeding, B^auk  Becker  was  ousted  from  the 
ofllee  of  Justice  of  the  peace,  and  fined  $1,000. 
To  reverse  that  judgment  the  defendant  sued 
out  from  the  appellate  court  a  writ  of  errpr 
to  the  circuit  court,  which  was  made  a  super- 
sedeas upon  his  filing  a  bond  in  the  appel- 
late court.  Barbara  Becker,  the  appellant 
here,  was  the  surety  on  the  bond.  The  appel- 
late court  affirmed  the  judgment.  From  said 
judgment  of  affirmance,  the  defendant  ap- 
pealed to  the  supreme  court,  and  gave  an  ap- 
peal bond,  with  one  P.  P.  Kern  as  surety. 
The  supreme  court  affirmed  the  judgment  of 
the  appellate  court  40  N.  E.  944.  Thereaft- 
er, the  people,  appellees  here,  sued  Frank 
Becker  In  the  superior  court  of  said  county, 
in  an  action  of  debt,  upon  the  covenant  con- 
tained In  the  supersedeas  bond,  in  which  he 
was  principal  and  Barbara  Becker  surety. 
Judgment  was  rendered  against  him  by  de- 
fault By  a  scire  facias  proceeding,  Barbara 


Becker  was  made  a  party  to  that  Judgment 
and  Judgment  rendered  against  her  for  91,- 
000.  She  thereupon  appealed  to  the  appei< 
late  court  for  the  First  district,  where  said 
judgment  was  affirmed,  and  now  prosecutes 
this  further  appeaL 

It  appears  that,  to  the  scire  facias,  the 
pleas  of  nil  debet,  non  rat  factum,  and  nnl 
tiel  record  were  filed,  and  that  there  was  a 
joinder  of  Issues  on  these  three  pleas.  Aft- 
erwards appellant  moved  the  court  for  leave 
to  file  an  additional  plea  of  release,  and  filed 
an  affidavit  In  support  of  her  motion.  The 
court,  however,  overruled  the  motion,  and  re- 
fused to  allow  the  plea  of  release  to  be  filed. 
This  ruling  Is  assigned  for  error.  It  was  a 
matter  In  the  sound  discretion  of  the  court 
to  permit  this  plea  to  be  filed  after  Issues 
joined  In  the  cause,  and  it  Is  manifest  that 
there  was  here  no  abuse  of  that  discretion. 
Under  the  plea  of  nil  debet,  in  which  appel- 
lees joined  issue  instead  of  denrarring,  any 
matter  might  have  been  given  in  evidence 
which  showed  that  nothing  was  due  at  the 
time  of  the  pleading,  and  a  release  or  any 
other  matter  in  discharge  of  the  debt  might 
have  been  proven.  Chit  PI.  §  4S1;  Gould, 
PL  c.  6,  S  12.  Consequently,  the  rights  of 
appellant  were  In  no  way  prejudiced  by  the 
ruling  of  the  court  denying  her  motion.  At 
the  trial  one  E.  S.  Bottom,  a  witness  in  be- 
half of  appellee,  was  permitted,  over  the  ob- 
jection of  appellant  to  testify  as  to  the 
amount  due  upon  the  bond  sued  on,  and 
It  Is  claimed  that  the  court  erred  In  admit- 
ting this  testimony.  The  bond  was  Itself  In 
evidence,  as  also  were  the  orders  of  affirm- 
ance of  the  appellate  and  supreme  courts  In 
the  suit  in  which  the  bond  was  ^ven.  So 
this  testimony,  while  no  doubt  improper,  was 
merely  superfluous,  and  worked  no  injury 
whatever  to  appellant 

It  is  urged  that  the  trial  court  erred  In 
excluding  certain  evidence  proffered  by  ap- 
pellant to  wit,  certified  copies  of  the  order 
of  the  appellate  court  granting  an  appeal  to 
the  supreme  court  In  the  quo  warranto  pro- 
ceeding, of  the  order  approving  the  bond  filed 
on  appeal  to  the  latter  court  and  of  the  ap- 
peal bond  filed  on  such  appeal.  Certified 
copies  of  said  orders  and  bond  are  in  the  rec* 
ord,  having  been  given  in  evidence  by  the  ap- 
pellees and  not  withdrawn.  Therefore,  and 
for  the  further  reason  that  the  record  shows 
tliat  upon  motion  of  appellant  that  the  court 
should  consider  and  dispose  of  said  evidence 
"just  as  if  the  same,  when  offered  by  the  de- 
fendant Barbara  Becker,  had  been  received 
In  evidence,"  the  court  concurred  in  such  con- 
tention, and  did  so  consider  said  evidence,  it 
is  Immaterial  whether  the  ruling  of  the  court 
here  complained  of  was  technical  error  or 
not  This  question  Is  of  no  Importance  in 
this  case  for  still  another  reason,  which  will 
appear  in  the  discussion  of  the  question  next 
presented. 

It  Is  contended  that  the  copies  of  said  or- 
ders and  bond.  Introduced  in  evidence  by  ap*- 
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pellees,  showed  npon  their  face  that  appel- 
lant was  discharged  from  all  liabiUtr  upon 
the  bond  sued  on.  In  other  words,  the  claim 
!a  that  the  appeal  bond  filed  and  approved 
on  the  appeal  from  the  appellate  court  to  the 
supreme  court  In  the  quo  warranto  proceed- 
ing operated  as  a  release  of  appellant  as 
surety  on  the  supersedeas  bond.  The  superse- 
deas bond  and  the  appeal  bond  were  In  the 
sanie  penalty,  and  were  both  conditioned  for 
the  payment  of  the  Judgment  of  the  trial 
court,  and  the  costs  rendered  and  to  be  ren- 
dered,—the  one  In  case  the  judgment  of  the 
trial  court  should  be  affirmed,  and  the  other 
In  case  the  Judgment  of  the  appellate  court' 
should  be  affirmed.  The  position  assumed 
by  counsel  for  appellant  In  this  behalf  Is  not 
in  consonance  with  the  decisions  of  this  court. 
In  People  v.  Curry,  59  III.  35,  where  It  was 
held  that  a  new  or  additional  t>ond,  given  by 
an  administrator,  under  section  78  of  the 
statute  of  wills  (St.  1866,  p.  1196),  cannot  op- 
erate to  discharge  bis  sureties  in  the  original 
bond.  It  was  said:  "There  is  not  a  word,  not 
an  Intimation  [In  the  statute],  that  this  ad- 
ditional bond  shall  operate  as  a  discharge  of 
the  original  bond.  In  the  absence  of  the  ex- 
press enactment  of  the  legislature  to  that 
effect,  BO  to  hold  would  be  unwise  and  odious 
Judicial  legislation."  In  McCall  r.  Moss,  100 
111.  ^61,  a  decree  had  been  rendered  In  the 
trial  court  for  $36,000,  and  on  an  appeal  to 
the  appellate  court  an  appeal  bond  bad  been 
given  In  the  sum  of  $40,000.  The  decree 
was  affirmed  on  that  appeal;  and  on  a  fur- 
ther appeal  to  this  court  an  appeal  bond  in 
the  sum  of  $300  was  given.  On  the  question 
whether  the  latter  bond  was  for  a  snfflclent 
amomit,  It  was  held  that,  In  case  of  an  affirm- 
ance by  this  conrt  of  the  Judgment  of  the  ap- 
pellate court,  the  appeal  bond  given  on  the 
appeal  from  the  trial  court  would  stand  as 
secnrlty  for  the  decree  rendered  In  that  court, 
and  that,  as  the  appeal  bond  given  on  the 
second  appeal  was  snfflclent  In  amount  to 
cover  the  costs  In  this  court,  that  was  all 
that  was  required.  In  Bnnor  v.  Railroad  Oa, 
104  m.  108,  the  qn»tIon  presented  was  the 
same  as  that  before  the  court  In  the  McCall 
Cas^  and  the  decision  was  to  the  same  ef- 
fect In  Chester  v.  Broderlclc.  ISl  N.  T.  549, 
30  N.  B.  B07,  the  rule  that  an  appeal  bond 
executed  on  an  appeal  from  the  Judgment 
.f  affirmance  of  an  appellate  court  does  not 
operate  to  discharge  the  bond  given  on  the 
original  appeal,  is  recognized. 

The  cases  of  Sharp  v.  Bedell,  6  Oilman,  88; 
People  V.  liott,  27  ni.  215,  and  Bank  v.  Pop- 
pers, 105  IlL  491,  cited  by  counsel,  do  not 
sustain  appelant"  s  contention.  They  are  not 
in  point  In  the  first  of  these  cases,  an  ap- 
peal bad  been  taken  from  a  judgment  of  a 
Justice  of  the  peace  to  the  circuit  court  of 
Hancock  county,  and  the  appeal  bond  was 
conditioned  for  the  payment  <a  "whatever 
Judgment  might  be  rendered  by  the  circuit 
court  of  Hancock  county,"  etc.  After  the  ap- 
peal had  been  taken,  the  voiue  was  changed 


to  the  circuit  court  of  McDonongh  county, 
where  the  Judgment  appealed  from  was  af- 
firmed. In  a  suit  upon  the  bond,  it  was  held 
that.  If  the  condition  of  the  bond  bad  been 
as  prescribed  by  the  statute,  viz.  for  the  pay- 
ment of  whatever  Judgment  might  be  render- 
ed by  "the  court"  upon  dismissal  or  trial  of 
the  appeal,  the  sureties  would  have  been  lia- 
ble; but  that,  having,  instead,  bound  them- 
selves for  the  payment  of  such  Judgment 
only  as  should  be  rendered  by  "the  circuit 
court  of  Himcock  county,"  their  liability  was 
limited  to  such  Judgment  as  should  be  ren- 
dered In  that  court,  and  could  not  be  extend- 
ed by  Implication  beyond  the  terms  of  the 
contract.  In  People  v.  Lott,  the  bonds  In- 
volved were  administrators'  bonds,  and  the 
second  of  them  was  given  under  the  seventy- 
ninth  and  eightieth  sections  of  the  statute 
of  wills,  and  the  decision  was  as  to  the  prop- 
er construction  of  those  sections  of  the  stat- 
ute. In  Bank  v.  Poppers,  the  court  was  call- 
ed upon  to  construe  the  nineteenth  section 
of  the  forcible  entry  and  detainer  act  (Rev. 
St  1845.  p.  256),  and  it  was  held  that  '*the 
language  of  the  statute"  showed  that  it  was 
intended  the  execution  of  the  new  bond 
should  release  the  sureties  on  the  prior  bond. 
It  Is  true  that  In  Winston  t.  Rtves.  4  Stew.  & 
P.  269,  the  supreme  court  of  Alabama  holds 
the  taw  to  be  as  here  contended  for  by  appel- 
lant; but  the  reasoning  1^  which  the  court 
reached  its  conclusion  does  not  seem  to  us 
to  be  sound,  and  we  adhere  to  the  doctrine  to 
which  this  court  has  already  committed  it- 
self. 

It  is  said  that  because  of  the  appeal  to  th6 
supreme  court,  appellant  was  deprived  of  the 
right  to  at  once  pay  the  Judgment  against  her 
principal,  and  to  have  immediate  execution 
against  him  in  order  to  reimburse  her;  and 
It  Is  argued  that  she  was  Injured  by  such 
postponement,  and  that,  the  appeal  havli^ 
been  taken  vrlthont  her  consent  the  second 
bond  should  be  hgld  to  release  her  from  lia- 
bility. In  BO  far  as  appellees  are  ctmcemed, 
the  securities  wwe  cumulative,  and  they  had 
tbelr  election  to  sue  on  either  bond.  Appel- 
lees are  In  no  way  responsible  for  the  In- 
Jury  of  which  appellant  complains.  Indeed, 
the  appeal  from  the  Judgment  of  the  appel- 
late court  was  manifestly  against  tbelr  inter- 
ests. The  surety  on  the  second  bond,  through 
whose  instrumentality  the  Judgment  debtor 
was  enabled  to  prosecute  the  appeal.  Is  the 
party  to  whom  appellant  must  charge  the  in- 
jury, and.  If  she  has  any  remedy,  it  is  against 
him.  The  question,  however,  of  the  respec- 
tive rights  of  the  two  sureties,  as  between 
themselves,  In  no  way  afFects  the  appellees, 
and  we  are  not  here  called  upon  to  decide  it 
Our  conduslon  Is  that  tbe  evidence  in  ques- 
tion did  not  show  that  appellant  was  dis- 
charged from  liability. 

The  last  assignment  of  error  is  that  the 
trial  court  erred  In  enteriug  judgment  for 
only  $1,000,  when  it  should  have  given  judg- 
ment for  a  larger  amount  This  claim  does 
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not  merit  serious  consideration.  Appellant 
cannot  be  heard  to  object  because  the  judg- 
ment entered  against  her  was  for  too  small 
a  sum.  The  fact  that  there  was  no  formal 
remittitur  filed  In  no  way  injured  her.  We 
find  no  substantia]  error  In  the  record,  and 
the  Jndgmwt  of  the  appellate  court  will  be 
afiOrmed.  Affirmed. 


(157  111.  19) 

FELTBNSTEIN  et  aL  t.  STEIN.i 
(Supreme  Oomt  of  lUlnoIs.    April  1,  1896.) 

AfiaiQNUKNT  FOR  BENEFIT  OF  CkBDITOHS— DEUT- 
ERY  OF  PD9SES8IOII  TO  ASStOKeE  —  SyMBOLICATt 

DelivbrT'-Hecordiho  Deed— Fkiob  Trarbfebs 
BT  AssioaoB. 

1.  The  right  of  an  assignee  for  the  benefit  of 

creditors  to  merchandise  covered  by  the  aBsign- 
ment  is  superior  to  that  of  a  judgment  creditor  of 
the  assignor  who  caused  an  execution  to  Ik  de- 
livered to  the  sheriff  between  the  time  when  the 
executed  deed  of  aBsignment  aod  the  key  to  the 
store,  which  was  locked,  were  dehvered  to  the 
assignee,  and  his  taking  actual  possession,  which 
followed  within  an  hour  thereafter;  he  being  in 
possession  when  the  sheriff  arrlTed  to  lev;  the  er- 
ecution. 

2.  Where  an  assignee  for  the  benefit  of  credit- 
ors took  actual  possesnion  of  the  assigned  proper- 

in  the  night,  immediately  on  his  acceptance  of 
e  trust,  and  before  any  levy  thereon  by  credit- 
ors, such  posseasioa  was  effective,  as  agahist 
them,  though  the  deed  of  assignment  was  not 
recorded  nntil  the  following  morning. 

3.  A  transfer  of  property  hj  a  debtor  imme- 
diately prior  to  the  maKing  of  a  general  assign- 
ment for  the  benefit  of  creditors  does  not  invali- 
date the  assignment:  the  transfer  itself,  if  fraud- 
nlmt,  being  avoided  by  the  assignment,  and  ttie 
property  transferred  recoverable  by  the  assignee. 

Appeal  from  appellate  court,  First  district. 

Petition  of  Aaron  Feltensteln  and  others  to 
declare  a  lien  of  certain  executions  on  the 
property  of  Charles  A.  Weissenbach,  In  the 
bands  of  Sydney  Stein  as  assignee  for  the 
benefit  of  creditors.  An  order  of  the  coun- 
ty court  of  Cook  county  dismissing  the  peti- 
tion was  affirmed  by  the  appellate  court,  and 
the  petitioners  appeal.  Affirmed. 

Moses,  Pam  &  Kennedy,  for  appellants. 
G.  W.  Northrup,  Jr.,  and  S.  O.  IjeTlnsos,  for 
appellee. 

MAGRUDER,  J.  This  Is  a  contest  be- 
tween appellants,  claiming  to  be  judgment 
creditors  of  one  Weissenbach,  an  Insolvent 
debtor,  and  appellee,  as  assignee  under  a 
general  assignment  for  the  benefit  of  credit- 
ors made  by  said  debtor.  The  question  Is 
whether  the  judgments  are  entitled  to  liens 
upon  the  debtor's  property  superior  to  the 
rights  of  the  assignee,  or  whether  the  latter 
took  the  property  free  of  any  Hens  created 
by  said  Judgments.  The  facts  In  relation  to 
the  entry  of  the  judgments  are  as  follows: 
During  Saturday,  June  3,  1893,  and  until 
late  In  the  afternoon  of  that  day,  appellants 
and  Weissenbach  had  been  in  conference  In 
relation  to  the  Indebtedness  of  the  latter  to 

1  Rehearing  denied  October  11, 1895. 


the  former,  and  he  had  executed  to  them 
judgment  notes.  One  of  these  notes,  for 
000,  was  withont  valid  consideration,  and 
was  finally  withdrawn  without  the  entry  of 
judgment  thereon.  On  Sunday,  June  4, 
1S93,  and  in  the  early  part  of  Sunday  even- 
ing, Weissenbach  was  in  consultation  with 
some  of  his  friends  and  creditors,  with  a 
Tiew  of  raising  money  so  that  he  could  con- 
tinue biB  bnslnesa,  which  was  conducted  at 
two  stores, — one  on  Milwaukee  avenue  and 
one  on  Halsted  streel;  In  Chicago,  at  each 
of  which  places  he  had  a  stock  of  goods  and 
merchandise.  The  negotiations  fell  through. 
One  of  the  attorneys  of  appellants,  and  one 
or  more  of  his  clerks,  and  one  or  more  of 
the  appellants  were  In  the  office  of  said  at- 
torneys before  and  after  midnight  on  Sun- 
day, June  4,  1893.  There  the  declarations 
and  cognovits  were  prepared  for  entering 
judgments  on  the  judgment  notes.  Stevens, 
a  deputy  sheriff,  had  been  found  at  11  o'clodt 
in  the  evening,  and  at  12:30  a.  m.  on  June 
S,  1893,  he  and  said  attorney,  and  a  brother 
of  the  attorney,  went  to  the  Brevoort  House, 
In  Chicago;  and  there  the  attorney  awaken- 
ed from  his  sleep  a  Judge  of  the  circuit  court 
of  Cook  county,  who  had  retired  to  his  bed. 
The  narra.  and  cognovits  in  six  cases  were 
then  and  there  presented  to  said  judge,  and 
be  signed  his  name  to  an  Indorsement  upon 
the  papers  In  each  ease  In  the  words  and  fig- 
ures following:  "Enter  Judgment  herein  for 

  dollars."    In  the  meantime,  one  of 

appellants  and  a  clerk  of  said  attorney  had 
taken  a  carrloge,  and  gone  after  one  of  the 
deputies  of  the  clerk  of  the  circuit  court. 
The  deupty  clerk  arrived  at  the  courthouse 
at  about  8  or  10  minutes  before  2  o'clock  on 
the  morning  of  Monday,  June  5,  1893,  and 
lighted  the  gas,  and  placed  some  of  the  books 
within  reach.  About  2,  or  a  few  minutes 
thereafter,  the  attorney  came  In  with  the  pa- 
pers containing  the  Judge's  indorsement,  and 
with  executions  already  prepared,  except  the 
signatures  and  numbers.  The  deputy  clerk 
marked  the  papers  filed  as  of  June  S,  1893; 
wrote  the  general  numbers  of  the  cases  In 
the  execution  docket,  but  nothing  else,— not 
the  Htle  of  the  eases,  nor  the  amounts  of  the 
Judgments;  put  the  general,  execution,  and 
fee-book  numbers  on  the  executions,  and 
signed  and  sealed  them;  and  then  went  with 
said  attorney  to  the  waiting  place  of  the  dep- 
uty sheriff.  In  the  neighborhood  of  the  court- 
honse,  and  there  delivered  the  executions  to 
him.  The  Judgments  were  not  written  up 
upon  the  Judgment  record  at  that  time,  nor 
until  after  8  o'clock  In  the  forenoon  of  that 
day.  The  deputy  sheriff  returned  to  the 
sheriff's  office  In  the  courthouse,  and  stamp- 
ed the  first  of  the  executions  as-  having  been 
received  at  2:30  a.  m.  on  June,  5,  189i3,  and 
each  of  the  others  as  received  one  moment 
later  than  the  preceding  one. 

The  facts  In  regard  to  the  execution  of  the 
assignment  are  as  follows:  Weissenbach, 
feeling  uneasy  about  the  Judgment  notes  he 
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had  sl^ed,  and  fearing  that  some  advantage 
had  been  taken  of  him,  particularly  as  one 
of  the  notes,  for  $5,000,  represented  no  ac- 
tual indebtedness,  consulted  an  attorney  on 
Sunday  evening,  and  went  a  second  time  to 
the  hoQse  of  the  latter,  between  12  and  1 
o'clock  on  the  morning  of  June  5,  1893,  In 
company  with  a  friend  named  Herman.  The 
three  came  down  to  the  attorney's  office,  and 
on  the  way  down,  Weissenbach  told  the  at- 
torney that  he  bad  on  that  evening  executed 
a  bill  of  sale  of  the  Etalsted  street  stock  to 
a  creditor  named  Rosenbergt  to  whom  be 
owed  $9,000.  After  they  reached  the  attor- 
ney's office,  aboQt  1  o'clock,  or  shortly  tnere- 
after,  the  attorney  advised  Weissenbach  to 
make  a  general  assignment  for  the  benefit 
of  his  creditors,  and  he  reluctantly  consented 
to  do  so.  A  deed  of  assignment  was  then 
drawn,  and  signed  by  Wels8enl>acb,  and  the 
attorney  placed  his  seal  upon  the  blank  cer- 
tificate of  acknowledgment  He  and  Weis- 
senbach and  Herman  then  went  to  a  drug 
store,  distant  less  than  a  block  from  the 
courthouse,  where  John  S.  McConnell  was 
tn  charge.  The  matter  was  explained  to 
McConnell,  and  he  consented  to  act  as  as- 
signee. His  name  was  Inserted  In  the  deed 
of  assignment,  and  he  signed  a  written  ac- 
ceptance of  the  trust,  indorsed  upon  the 
deed.  The  deed  and  acceptance  were  ac- 
knowledged before  the  attorney,  as  notary, 
who  filled  out  the  certificate  to  that  effect. 
The  deed  was  then  and  there  formally  de- 
livered by  Weissenbach,  the  assignor,  to  Mc- 
Connell, the  assignee,  at  the  hour  of  2  o'clock 
and  16  or  17  minutes  on  the  morning  of  June 
5,  1803.  The  evidence  Is  clear  and  undis- 
puted that  it  was  not  later  than  2tl8  a.  m. 
At  the  same  time  the  attorney  said  to  Weis- 
senbach, "Deliver  the  keys  and  possession  of 
the  store  to  Mr.  McConnell"  (meaning  the 
store  on  Milwaukee  avenue).  Thereupon 
Weissenbach  delivered  the  keys  of  said  store 
to  McConnell,  with  the  remark,  "Yon  now 
have  possession  of  the  store."  Welcwenbach 
bad  locked  the  store  on  Saturday  evening, 
and  taken  the  keys  with  him,  and  It  does  not 
appear  that  the  store  was  open  on  Sunday. 
Weissenbach  and  bis  attorney  and  Herman 
and  McConndl  then  went  to  the  courthonse; 
and  the  attorney,  seeing  a  light  In  the  sher- 
iff's office,  went  liv  and  found  Stevens  pla- 
dng  his  stamp  npon  the  last  one  of  the  ex- 
ecutions, and  asked  him  if  be  bad  executions 
agahist  Weissenbach,  and  was  told  by  the 
depu^  sheriff  that  tike  executions  had  been 
delivered  to  him  at  2:30  o'clock,  and  replied 
to  that  statement  that  the  delivery  was  12 
mtnntcB  too  late,  as  an  asidgnee  had  been  ap- 
pointed 12  minutes  before  2:30  o'clock.  The 
attorney  and  McConnell  and  Weissenbach 
and  Herman  then  jumped  into  a  carriage  in 
front  of  the  conrthoiue,  and  drove  to  the 
store  on  Milwaukee  avenue,  and  there  Mc* 
Oonnell  took  possession  at  once,  and  posted 
the  following  sign  on  the  door:  "This  Store 
la  In  Possession  of  John  S.  McConnell,  As- 


signee." The  deed  oi  assignment  was  filed 
In  the  recorder's  office  of  Cook  county  at  6:45 
o'clock  on  the  morning  of  June  5,  1893,  and 
with  the  clerk  of  the  county  court  at  8:30 
o'clock  on  that  morning.  When  the  deputy 
sheriff  was  told  that  an  assignment  had 
been  made  before  the  delivery  of  the  execu- 
tions to  him,  he  at  once  communicated  the 
fact  to  the  attorney  of  appellants,  and  told 
the  latter  that  he  could  not  make  a  levy.  If 
an  assignee  had  been  appointed,  as  he  had 
received  no  Indemnifying  bond.  But  the 
deputy  sheriff  and  said  attorney  and  one  of 
appellants  went  at  once  to  the  Halsted  street 
store  to  make  a  levy,  and  found  it  In  the  pos- 
session of  Rosenberg,  and  then  to  the  store 
on  Milwaukee  avenue,  and  found  McConnell 
In  possession  there. 

Upon  these  facts,  It  is  strenuously  Insisted 
by  couns^  for  appellee  that  the  Judgments  and 
executions  were  void,  and  subject  to  collateral 
attack,  upon  the  ground  that  no  Judgment  or 
order  or  entry  was  made  upon  any  record  of 
the  court  until  long  after  the  executions  were 
in  fact  Issued,  and  that  the  mere  indorse- 
ment by  the  Judge  upon  the  cognovit  of  a  di- 
rection to  the  clerk  to  enter  Judgment,  made 
out  of  court,  and  away  from  the  courthouse,  in 
the  dead  of  night,  could  not  support  an  execu- 
tion. Without  passing  any  opinion  upon  this 
point,  we  deem  its  consideration  unnecessary 
to  a  disposition  of  this  case.  If  it  be  conced- 
ed that  the  Judgment  and  executions  are 
valid,  the  rights  of  the  assignee  are  superior 
to  those  of  the  Judgment  creditors,  In  view  of 
the  circumstances  already  detailed.  It  is  prov- 
en beyond  dispute,  by  the  testimony  intro- 
duced by  the  appellants*  themselves,  that,  be- 
fore the  executions  came  to  the  liands  of  the 
sheriff,  the  assignment  was  executed  and  de- 
livered to  the  assignee,  and  the  trust  therein 
r^Msed  was  accepted  by  him,  and  the  keys 
of  the  store  In  which  the  goods  were  contain- 
ed were  handed  to  him,  accompanied  by  the 
declaration  of  the  assignor  that  the  posses- 
sion thereof  was  thereby  ^ven  to  him;  and 
these  acts  were  followed  almost  Immediately 
by  the  actual  possession  of  the  assignee,  and  in 
a  few  honrs  by  the  recording  of  the  assign- 
ment. The  tact  that  the  d^very  of  the  exe- 
cutions to  the  sheriff  took  place  during  the 
brief  space  between  the  execution,  delivery, 
and  acceptance  of  the  assignment,  and  the 
symbolical  delivery  of  the  goods,  on  the  one 
hand,  and  the  taking  of  actual  possession  of 
the  goods,  and  filing  the  instrument  tor  rec- 
ord, on  the  ottier.  Is  not  sufficient  to  postpone 
the  rights  of  the  assignee  to  the  liens  of  the 
Judgments. 

1.  There  was  here  a  symlwllcal  delivery  ot 
the  iKHSsesi^on  of  the  goods  by  the  assignor  to 
the  assignee,  when  the  totmer  banded  to  the 
latter  the  k^  of  the  store  In  wblch  the  goods 
were  stored.  In  Logsdon  v.  Splvey,  64  HI. 
101.  in  speaking  of  sales  of  personal  prop- 
erty, we  said:  "To  render  the  sale  valid  and 
effectual  as  to  credltora  and  subsequent  pur* 
chasers,  there  must  be  'an  actual  ddlvray  to 
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the  purchaser,  If  capable  of  dellTery;  and,  if 
not,  then  a  symbolical  dellTery."  Snch  a 
symbolical  delivery  of  personal  property  is  al- 
lowed in  many  cesea  where  an  actual  delivery 
iB  phyBically  Impractlcabte.  Among  the  acts 
most  dearly  expresslTe  of  such  a  delivery  is 
that, of  delivering  the  keys  of  the  store  or 
premises  containing  the  goods  assigned.  Bur- 
rill,  Assignm.  (Gth  Ed.)  S§  252,  340;  21  Am.  & 
Eng.  Enc.  Law,  660,  651.  In  Packard  v. 
Dunsmore,  11  Gush.  282,  the  debtor  sold  his 
bakehouse,  and  the  stock,  material,  and  Im- 
plements of  his  bakery,  to  the  plaintiff,  and 
made  the  latter  a  deed  and  bill  of  sale,  and 
took  a  lease  from  Urn,  and  remained  In  pos- 
session more  than  a  month.  He  then  went  to 
the  office  of  plaintiff's  attorney,  distant  a  quar- 
to: of  a  mile  from  the  bakehouse,  and  there, 
between  12  and  1  o'clock  on  a  certain  day, 
surrendered  the  lease  and  the  key  of  the  tiake- 
honse  to  said  attorney;  the  bakehonse  being 
locked  at  the  time,  and  the  same  and  the  per* 
sonalty  therein  having  been  unused  for  several 
weeks.  About  two  hours  thereafter,  at  half 
after  2  of  the  clock  on  the  same  day,  the-  de- 
fendant, as  deputy  sheriff,  levied  attachment 
writs  upon  the  personal  property.  Two  days 
thereafter,  plaintiff  demanded  the  possession 
of  the  property  from  the  sheriff;  but  the  lat- 
ter refused  to  surrender  It^  and  sold  It  at  pub- 
lic auction,  under  the  writs.  It  was  there  held 
that  the  delivery  of  -the  key  of  the  building, 
under  the  circumstances  ot  the  case,  was  a 
suflBcIent  delivery  of  the  personal  property 
witUn  It,  as  against  the  snbseqnent  attach- 
ing creditors.  As,  there,  the  property  was  a 
quarter  of  a  mile  distant  when  the  lease 
was  surrendered,  and  the  key  handed  over, 
80  that  an  actual  delivery  was  Impracticable, 
so.  In  the  case  at  bar,  the  stock  on  Mil- 
waukee avenue  was  distant  about  a  mile 
when  the  assignment  was  executed,  dellv- 
ered,  and  surrendered,  and  when  tbe  key  of 
the  store,  which  had  been  previously  locked, 
and  unused  since  Saturday  night,  was  put 
Into  tbe  hands  of  tbe  assignee,  thus  rendering 
it  impracticable  to  make  an  actual  ddivery  at 
that  time.  In  Wilkes  v.  Ferris,  6  Johns.  336. 
there  was  an  assignment  for  the  benefit  of 
creditors,  containing  goods  In  three  stores, 
and,  at  the  time  of  executing  the  assignment, 
the  assignor  delivered  to  the  assignee  the  k^s 
of  the  Btor«;  and  It  was  held  that  there  wna 
a  sufficient  delivery  of  the  goods  by  the  de- 
livery of  the  keys,  as  against  a  subsequent 
creditor.  To  the  same  ^ect  are  the  f(dlowtng 
authorities:  Vlnlng  v.  Gllbreth,  39  Me.  400; 
Sharp  V.  CarroU,  66  Wis.  62,  27  N.  W.  832; 
Marsh  V.  Fuller,  18  N.  H.  360;  SuUIvan  v. 
Smith,  15  Neb.  470, 19  N.  W.  620.  Symbolical 
delivery  of  goods,  as  by  the  delivery  of  the 
keys  to  the  warehouse  where  they  are  stored, 
will  be  accepted,  instead  of  actual  d^very, 
where  the  thing  does  not  admit  of  actual  de- 
livery, thus  necessitating  such  a  delivery  as  the 
nature  of  the  case  admits,  or  where  it  is  not 
possible  to  make  an  Immediate  and  complete 
delivery  of  the  thing  scdd  or  given.  2  Kent, 


Comm.  (12th  marg.  p.  500;  1  Schouler, 
Pers.  Prop.  8  87. 

2.  The  symbolical  delivery  of  the  stock  of 
goods  on  Milwaukee  avenue  was  followed  hj 
an  actual  possession  of  the  same,  taken  by  the 
assignee  almost  Immediately,  and  certainly 
within  a  very  reasonable  time.  Within  an 
hour  or  less  after  the  assignee  accepted  the 
executed  deed  of  assignment,  and  the  keys  of 
the  store,  he  proceeded  to  the  store,  and  took 
actual  possession,  and  was  In  sUch  actual  pos- 
session before  the  sheriff  arrived  with  the  ex- 
ecutions to  make  a  levy.  Consequently,  the 
facts  of  the  case  at  bar  bring  It  within  the 
terms  of  those  authorities  which  hold  that  a 
symbolical  delivery  can  only  be  effective  when 
followed  immediately  by  an  actual  deltvoy. 
Stevens  v.  Stewart,  3  Cal.  140;  1  Schonler* 
Pers.  Prop.  §  S7;  21  Am.  &  Eng.  Enc.  Law.  p. 
551.  and  notes. 

8.  Counsel  for  appellants  Insist  that  the 
property  should  be  held  to  be  subject  to  the 
lions  of  the  executions,  because  the  deed  of 
asdgnment  had  not  been  record «1  when  the 
executions  were  ddlvered  to  the  sheriff;  and 
the  case  of  Lowe  v,  Matson  (Lowe  v.  Kean, 
HI.  Sup.)  29  N.  iG.  1036,  Is  relied  upon  as  au- 
thority for  this  position.  We  oo  not  think 
that  that  case  will  properly  bear  the  construc- 
tion sought  to  be  placed  upon  II  It  was 
there  said  that  the  publicity  of  certain  sales  or 
transfers  was  a  circumstance  which  would 
sometimes  relieve  them  of  the  charge  that 
they  were  fraudulent  per  se  by  reason  of  the 
retention  of  the  property  by  the  vendor  or 
owner,  and  the  recording  of  the  assignment 
was  mentioned  as  showli^  an  intention  to 
^ve  publicity  to  tbe  transaction.  But  it  was 
not  decided  In  that  case  that  the  recording  of 
the  assignment  was  necessary  to  vest  the  as- 
signee with  title,  as  against  creditors,  where 
the  assignee  had  taken  possession  of  the  prop- 
erty before  executions  or  attachments  were 
levied;  otherwise  the  following  language 
would  not  have  been  used:  "Supp(Me  the  as- 
signee had  taken  manual  possession  of  the 
property,  but  the  sheriff  had  levied  upon  It 
prior  to  the  filing  of  the  deed  with  the  county 
clerk;  would  there  have  been  any  doubt  as  to 
the  power  of  the  county  court  to  remove  the 
levies,  and  subject  the  property  to  dlstiibution 
among  the  general  credltcHrs?  Certainly  not." 
A  majority  of  this  court  ield  In  Farwell  v. 
Cohen,  138  lU.  216;  28  N.  E;  35.  and  32  N.  E. 
893,  that  the  failure  of  the  assignee  to  record 
a  deed  of  assignment  of  personal  property 
when  possession  is  given  to  the  assignee  witt 
not  Invalidate  or  d^cat  tbe  assignment,  or  de- 
prive the  county  court  of  Jurisdiction  to  com- 
pel the  e«cuUon  of  the  trust.  The  publicity 
of  the  transaction  is  a  circumstance  in  favor 
of  its  good  faith,  because  It  operates  as  notice 
thereof  to  parties  Interested.  In  the  present 
case  the  proof  shows  that  the  deputy  sheriff, 
holding  the  executions  of  tbe  appellants,  and 
tbe  attwney  of  appdlants,  were  given  actual 
notice  of  the  execution  of  tbe  assignment  with- 
in a  few  moments  after  It  was  made,  and  after 
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the  dellTery  of  tlie  keys  of  tbe  store  bad  taken 
place.  This  notice  waa  more  effectual  as 
abowlng  an  Intention  to  give  publicity  to  the 
transaction  tban  the  coostmctlTe  notice  arls* 
Ing  from  tbe  recording  of  the  deed,  altboo^ 
such  recording  was  effected  at  the  Tery  ear- 
liest moment,  to  wit,  at  6:46  a.  m.  of  June  6, 
1893. 

4.  Complaint  Is  made  hy  the  a^llants  that 
they  were  not  allowed  to  Introduce  proof  as  to 
tbe  bill  of  sale  of  the  stock  on  Halsted  street 
made  by  the  assignor  to  a  creditor  named 
Rosenberg,  In  payment  of  the  tatter's  debt, 
for  tbe  alleged  purpose  of  showing  tliat  the 
assignment  was  fraudulent  and  Told  as  to 
them.  We  da  not  think  that  the  offered  tes- 
timony was  material,  under  tbe  drcnmstances 
of  tbiB  case,  and  we  are  Inclined  to  hold  that 
there  was  no  error  in  refusing  to  receive  it 
The  facts,  so  far  as  developed  by  the  testi- 
mony, are  that  the  assignor  made  the  bill  of 
sale  to  Rosenberg  before  he  had  any  Idea  of 
making  tbe  assignment;  that  the  assignment 
is  general  in  Its  terms;  that,  as  soon  as  the 
assignee  took  possession  of  tbe  store  on  Mil- 
waukee avenue,  bis  attorney  at  once  went  to 
Halsted  street,  and  made  demand  on  Rosen- 
berg for  the  possession  of  tbe  stock  there;  and 
that  such  demand  on  him  was  the  first  in- 
formation which  Rosenberg  had  of  the  mak- 
ing of  tbe  assignment  The  assignment  law 
of  this  state  vests  tbe  title  to  all  tbe  debtor's 
property  In  tbe  assignee.  Where  tbe  assign- 
ment Is  general  In  Its  character,  and  fair  on 
Its  face,  as  placing  all  the  debtor's  property 
in  the  bands  of  the  assignee  for  equal,  pro  rata 
distribution  among  tbe  creditors,  the  mere 
fact  that  it  delays  particular  creditors  In  the 
enforcement  of  their  claims  by  the  ordinary 
process  of  law  does  not  make  It  fraudulent  and 
void.  Such  delay  Is  a  necessary  Incident  In 
the  discharge  by  the  assignor  of  bis  duty  to 
his  creditors.  Barrlll,  Assignm.  {6th  Ed.)  S 
299;  Reed  v.  Mclntyre,  98  U.  S.  507;  Hoff- 
man V.  Mackall,  5  Ohio  St  124;  Gardner  v. 
Bank,  95  III.  298.  Where  the  assignor  has 
transferred  property  to  third  persons  before 
making  the  assignment  If  it  Js  sought  to  re- 
cover back  such  property,  either  at  law  or 
in  equity,  resort  can  be  bad  to  tbe  courts  hav- 
ing jurisdiction  of  tbe  proper  remedy,  and 
competent  to  afford  adequate  relief.  Davis  v. 
Dock  Co.,  129  111.  180,  21  N.  B.  830.  The  bona 
fides  of  tbe  previous  transfer  can  there  be  de- 
termined. It  does  not  necessarily  affect  the 
validity  of  the  assignment  "Where  an  as; 
slgnment  of  the  debtor's  whole  property  has 
been  made  In  good  faith  for  the  benefit  of  all 
the  creditors.  Its  validity  wIU  not  be  Impaired 
by  the  assignor's  withholding  a  portion  of  the 
property  actually  conveyed;  for  it  baa  become 
the  property  of  the  assignee,  and  he  can  re- 
cover it  by  action."  Burrlll,  Asslgnm.  (6th 
Ed.)  fi  254;  Pike  v.  Bacon,  21  Me.  280;  Parsell 
V.  Patterson,  47  Mich.  505,  11  N.  W.  291.  If 
fraudulent  transfers  of  property  are  made  by 
a  debtor  Just  previous  to  a  general  assign- 
ment, they  do  not  avoid  such  assignment  but 


ftre  themselves  ETtddable  under  It  Batten  t. 
Smith,  62  Wis.  92,  22  N.  W.  342.  A  fraudu- 
lent conveyance  or  concealment  of  any  of  his 
property  by  an  assignor  prior  to  the  assign- 
ment will  not  impair  the  validity  of  a  general 
assignment  subsequently  mad&  If  mch  prop- 
erty may  not  be  recov^ed  by  the  assignee  for 
the  benefit  of  the  creditors,  any  creditor  may 
pursue  it  as  though  no  assignment  had  been 
made.  Wilson  v.  Berg,  88  Pa.  St  167.  The 
Jadgnwnt  of  the  aj^ellate  court  Is  afilmud. 
Judgment  affirmed. 


C1S7  m.  100) 

CITY  OF  OHIOAOO  v.  GREOSTEN  et  aL» 

(Supreme  Court  of  liUooU.   May  15,  1890.) 
Affbai^Bitbot  or  BavftuAi*— PBooBBniHss  cm 

Decree  for  defendant  having  been  entered  on 
tbe  h&ariog  of  a  bill  for  injunction,  and  affirmed 
by  the  appellate  court  the  compIaiDants  appeal- 
ed to  the  supreme  court  The  decree  was  by  thia 
court  reversed,  and  the  cause  remanded  "to  the 
circuit  court,  for  further  proceedings  not  incoQ- 
Bistent  with'  the  opinion  of  the  supreme  court 
Beld,  that  an  order  denying  a  motion  of  the  de- 
fendant for  leave  to  file  a  supplemental  answer, 
and  entering  final  decree  for  complainants,  was 
properly  granted.  Bailey  and  Baker,  JJ.,  dls- 
■enting.    57  IlL  App.  94,  aflSnned. 

Appeal  from  appellate  court  First  district 
Bill  for  injunction  filed  by  Samuel  Gregsten 
and  another  against  the  city  of  Chicago.  An 
order  entering  a  decree  for  complainants  hav- 
ing been  afiirmed  by  the  appellate  court  (57 
IlL  App.  94^,  defendant  appMla.  Affirmed. 

September  29,  1890,  the  anielleea  Samuel 
Or^TBten  and  Andrew  Onmmli^  filed  a  bill 
of  complaint  In  this  cause,  praying  that  the 
city  of  Chicago  and  the  oommlsaioner  of  pub- 
lic works  be  restrained  from  ejecting  them 
from  the  vault  ta  apace  nndenieatli  the  alley 
in  the  rear  of  the  premises  oocnpied  by  said 
appellees,  frontii^  on  Dearborn  street  Chi- 
cago. The  bill  of  convlaint  was  afterwards 
amended  by  leave  of  court  Preliminary  In- 
junction was  granted,  as  prayed  in  said  bill. 
On  October  21,  1890.  tbe  city  of  Chicago  filed 
Its  amw&  to  tbe  blU  of  complaint,  and  on 
January  0,  1891,  moved  the  court  for  dissolu- 
tion of  the  injunction  theretofore  granted. 
The  certificate  of  evidence  signed  and  sealed 
by  the  court,  and  Incorpomted  into  tbe  record, 
shows  the  following  proceedings  id  the  cause 
after  the  motion  was  entered  to  dissolve  tbe 
Injunction:  "Be  it  remembered  and  certified 
that,  the  above-entitled  cause  coming  on  to 
be  heard  on  motion  of  defendant  to  dissolve 
Injunction,  It  was  agreed  and  ^pulated  be- 
tween parties  that  said  cause  should  Immedi- 
ately be  set  down  for  hearing  upon  the  bill, 
and  the  answer  thereto,  and  the  amendment 
to  said  bill,  and  the  answer  to  stand  as  an 
answer  to  said  amendment  and  the  replica- 
tion to  said  answer,  and  also  as  well  as  the 
affidavits  of  Samuel  Gregsten."  Id  addition 
to  tbe  foregoing,  the  certificate  of  eridenca 

1  BeheariDg  deided  October  16,  1800. 
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sliowB  that  afBdavItB  on  the  part  <tf  com- 
plainants were  Introduced  In  evidence,  and 
also  a  certain  bond  executed  by  them  to  tbe 
city  of  Ohlcafo;  and,  on  the  behalf  of  the 
defendant,  affidavits  of  William  R.  Pnrdy 
and  Adolph  M.  Hlnwh  were  read  in  evidence. 
The  record  of  the  court  also  shows  that  the 
cause  came  on  to  be  heard  on  the  pleadings. 
On  the  hearing,  the  court  found  the  iasnes 
for  tbo  defendant,  and  entered  a  denee  dis- 
solving the  injunction,  and  dlunlsBlng  the  bill 
for  want  of  equity,  at  the  costs  of  the  com- 
plainants. Upon  appeal  to  the  aK>eIlate 
court,  the  decree  of  the  circuit  court  was  af- 
firmed. Thereu|>on  an  appeal  was  taken  to 
this  court;  and,  on  a  consideration  of  the 
cause,  the  decree  of  the  circuit  court  was  re- 
versed, and  the  caustf  remanded  **to  the  clr^ 
cult  coort,  for  further  {Hnceedlngs  not  incon- 
slstenP'  with  the  opinion  of  the  supreme 
court  34  N.  E.  4236.  A.  remanding  order  hav- 
ing been  filed  in  the  circuit  court,  aj^llees 
entered  a  motion  for  a  final  decree  In  th^r 
fkvor,  in  cwformity  to  the  opinion  of  this 
court,  and  the  appellant  entered  a  cross  mo- 
tion for  leave  to  file  a  supplemental  answer. 
T^e  coort  allowed  the  motion  of  appellees, 
and  denied  the  motion  of  appellant  A  final 
decree  havUig  been  entered,  the  appellant  ap- 
pealed to  the  appellate  court  where  the  decree 
of  the  circuit  court' was  affirmed,  and  this  far- 
ther app«d  haa  been  prosecuted. 

Oondee  &  Rose,  fts*  appellant.  Knight  & 
Brown,  t<a  appellees. 

ORAIO,  J.  (after  stating  the  facts).  Under 
the  fsots  as  they  appear  from  the  foregoing 
statement  the  only  anestion  presented  by  the 
record  is  whether  Oie  qipellant,  after  the 
cause  was  remanded  to  the  drcult  court,  was 
entitled  to  put  in  a  new  answer,  and  thus 
c^fen  up  the  cause  for  another  hearing;  or, 
was  the  court  Justified  In  entering  a  final  de- 
cree in  harmony  with  the  (^nlon  of  this 
court?  It  will  be  observed  that,  when  the 
cause  was  first  submitted  to  the  drcult  court, 
the  question  determined  was  not  merdy  that 
Uie  injunction  should  be  dissolved;  but  there 
was  a  faearli^  on  the  pleadings  and  affidavits, 
which  were  treated  by  the  party  as  evidence, 
on  the  merits,  and  a  decree  entered  dismiss- 
ing the  bill.  When  the  case  reached  this 
court  on  aj^ieol,  it  was  here  considered  and 
decided  on  the  merits,  and  every  question  in- 
volved was  fully  conaldWed  and  decided,  as 
shown  by  the  opinion  of  the  court  The  or- 
der, therefore,  reversing  the  decree  of  tlie  cir- 
cuit court  and  Judgment  of  the  appellate 
court  and  remanding  "for  further  proceed- 
ings not  inconsistent  with  the  opinion,"  In 
cramectlon  with  the  opinion.  In  our  Judgment 
was  a  dear  directlim  to  the  drcult  court  to 
enter  a  decree  for  the  complainants  upon  the 
filing  of  the  remanding  order  In  that  court; 


and  the  course  pursued  by  the  circuit  court 
in  rising  defmdant's  application  to  reopen 
the  cause,  and  rendering  final  decree,  is  sus- 
tatoed  by  the  following  authorities:  Hollow- 
bush  V.  McGonud,  12  HI.  203;  Wadhams  v. 
Gay,  88  III.  250;  Newberry  v.  Bhitchford,  106 
lUL  684;  Hook  v.  Rtcheson.  115  Hi.  431,  5 
N.  B.  98;  Gage  v.  Bailey,  119  N.  X.  539,  9 
N.  a.  199;  Sanders  v.  Peck,  131  TO.  407,  25 
N.  B.  506;  Buck  V.  Buck,  119  Dl.  013,  8  N. 
B.  837;  Ldter  v.  Field.  2i  lU.  App.  1:28.  in 
Wadhams  v.  Gay,  where  a  decree  was  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  confwmlty  with  the  opinion, 
It  was  held  to  be  error  to  lUlow  the  bill  to  Iw 
dismissed,  wfthont  prejudice.  The  court, 
among  other  things,  said  (page  252):  "Here 
is  a  peremptory  order  for  snch  proceedings, 
and  snch  only,  as  shall  be  In  conformity  with 
the  opinion  filed.  On  the  receipt  of  this  man- 
date. It  was  the  duty  of  the  superior  court  to 
examine  the  oidnlon,  and  conform  Its  actlm 
to  It  An  examination  of  the  opinion  would 
have  Informed  the  court  that  the  merits  of 
the  controversy  had  been  fully  considered; 
that  there  liad  been  a  decision  upon  the  mer- 
Ha,  and  the  conclusion  reached  that  the  com- 
plainants (the  appellees  here)  had  no  equities, 
and  theta:  datan  to  relief  wholly  groundless. 
The  court  would  have  seen  tint  every  ques- 
tion raised  and  argued  by  the  parties  to  the 
bill  had  been  fully  met  and  decided  by  this 
court  against  the  complainants.  The  whde 
morlts  were  tried,  discussed,  and  decided." 
In  Newberry  v.  Blatchford,  slipra,  it  Is  said 
(page  593):  "Tike  rule  governing  the  prac- 
tice in  such  cases  aeems  to  be  as  well  settted 
in  Wadhams  v.  Gay  as  any  rule  can  be.  It 
is,  as  stated  In  that  case:  Where  a  cause  in 
chancery  has  been  determined  by  a  court  of 
last  resort  upon  its  merits,  the  court  finding 
there  is  no  equity  In  the  bill,  and  the  cause 
Is  remanded  toe  further  proceedings  in  con- 
formity with  Its  opinion,  It  Is  the  duty  of  the 
court  on  reodving  the  mandate  of  ttie  su- 
preme court  to  dismiss  the  bill  for  want  of 
equity,  that  there  may  be  an  end  to  the  mat- 
ter hi  Utigatloo."  In  Sanders  v.  Peck,  supra, 
it  was  held  that  where  the  court  decides  the 
rights  of  the  several  parties  upon  the  merits, 
and  reverses  the  decree,  and  remands  the  causa 
for  proceedings  In  conformity  to  the  opinion 
rendered,  there  la  nothing  for  the  trial  court 
to  do  but  to  carry  Into  complete  effect  the 
decision  ot  this  court  The  same  doctrine  la 
bid  down  In  the  ottiet  cases  dted.  but  we  do 
not  regard  it  necessary  to  quote  from  them. 
Under  the  remanding  order,  It  was  the  plain 
duty  of  the  cUrcuIt  court  to  enter  a  decree  for 
the  complainants,  as  indicated  In  the  opinion 
of  the  court  That  was  done  by  the  chrcuit 
court,  and  the  decree  will  be  affirmed.  J>&- 
cree  affirmed. 

BAILBY  and  BA£ER,  JJ.,  dissenting. 
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<m  lit  8S) 

DOANE  T.  CHICAGO  CITY  BY.  OO.i 
(Snprcme  Court  of  Illinois.    Oct.  11.  1885.) 
Bthebt  Railroads— Gonse ST  of  Abuttiso  Owtt- 

BBS— PUBCBASB  OF  C0N8BST  — PDBUO 
FOUOT— LiHlTATIOK  OV  DUTT. 

1.  Under  the  dtr  and  village  act  of  1872  (1 
Starr  &  0.  Ann.  St.  art.  0,  par.  63,  Bubd.  90), 
providing  that  the  consmt  oi  the  ownerB  of  more 
than  one-half  of  the  abutting  propMty  ia  a  con- 
dition precedent  to  the  laying  of  Btzeet-railway 
tracks  in  any  street,  a  street-railway  company, 
in  consideration  of  the  consent  of  an  owner  to 
the  laying  of  a  single  track  along  the  street,  ex- 
ited a  bond  conditioned  that  it  would  not  there- 
after build  any  other  track  along  said  street  with- 
out the  consent  of  the  obligee  first  obtained. 
Held,  that  the  bond  was  void  as  against  public 
poli(^.    51  IlL  App.  853,  affirmed. 

2.  In  view  of  the  fact  that  the  consent  of  the 
owners  of  only  more  than  half  of  the  abnttinc 
property  is  required,  the  bond  cannot  be  justified 
as  compmsation  for  damages. 

8.  Tbe  agreement  by  the  eompanr  not  to  laj 
a  second  trnck  without  the  consent  of  the  obligee 
was  invalid  as  a  limitation  upon  its  duty. to  the 
public  under  the  providon  of  its  charter.  51  IlL 
App.  353,  afiirmed. 

Appeal  from  appellate  court.  First  district 
Action  by  John  W.  Doane  against  the  Chi- 
cago City  Ballway  Company  to  recover  the 
penalty  on  a  bond  executed  the  defendant 
A  Judgment  for  defendant  bavins  been  af- 
flrmed  by  the  appellate  court  (51  HL  App. 
863),  plaintiff  appeals.  Affirmed. 

This  Is  an  action  of  debt  began  hj  appel- 
lant against  appellee.  A  demurrer  was  filed 
to  the  declaration.  The  circuit  court  sustain- 
ed tbe  demurrer.  The  plaintiff  elected  to 
stand  by  his  demurrer,  and  judgment  was 
rendered  against  blin  for  tbe  costs.  Upon 
appeal  to  the  appellate  court  the  Jn^^ent 
of  the  <^rcnlt  court  was  affirmed;  uid  tbe 
present  appeal  Is  prosecuted  from  such  judg- 
ment of  affirmance  rendered  the  appellate 
court  The  action  is  broui^t  i^n  the  fol- 
lowing Instrument:  "Know  all  men  these 
presents,  that  the  Chicago  City  Railway  Com- 
pany, a  corporation  created  by  and  existing 
under  the  laws  of  the  state  of  Illinois,  is  held 
and  firmly  bound  mito  John  W.  Doane,  tfi 
the  city  of  Chicago,  state  of  Illinois,  his  heirs, 
executors,  admiiUstrators,  and  assigns,  In  tbe 
penal  sum  of  one  hundred  thousand  dollars 
($100,000),  for  the  paymoit  of  which  sum, 
well  and  truly  to  be  made.  In  lawful  money 
of  the  United  States,  the  said  the  Chicago 
City  BaUwsy  Company  binds  Itself,  Its  sue* 
cessors  and  assigns.  In  witness  whereof,  tbe 
said  the  Chicago  City  Railway  Company,  by 
the  authority  and  direction  of  Its  board  of  di- 
rectors, has  caused  these  presents  to  be  sign- 
ed by  Its  president  snd  attested  by  Its  sec- 
retary, and  its  corporate  seal  affixed  here- 
unto, this  10th  day  of  May,  A.  D.  1881.  The 
conditions  of  this  obllgatkm  are  such  that 
whereas,  the  said  railway  company  is  de- 
sirous of  obtaining  from  the  dty  council  of 
the  cl^  of  Chicago  authority  and  consent  to 
lay  its  street-railway  tracks  on  Wabash  ave- 


I  Rehearing  denied  March  13,  1896. 


nue  in  said  city,  from  Lake  street  to  Madison 
street;  and  wherraa.  It  Is  necessary  for  said 
railway  company  to  obtain  the  consent  In 
writing  therefor,  of  certain  property  owners 
along  the  Unfrof  said  proposed  trades,  before* 
applying  to  said  council  for  such  authority 
and  consent  to  construct  said  proposed 
tra(^;  and  whereas,  the  said  John  W.  Doane 
Is  the  owner  of  certain  property  along  the 
line  of  said  proposed  tracks,  from  whcnn 
It  is  necessary  to  obtiUn  such  consent  to  con- 
struct  said  pn^KMsed  tra<^;  and  whereas, 
said  John  W.  Doane,  upon  tbe  conditions 
hereinafter  named,  and  to  be  kept  and  per- 
formed by  said  railway  company,  its  succes- 
sors and  assigns,  has  given  his  written  con- 
sent s*  such  property  owner,  to  the  laying 
and  construction  of  said  proposed  tracks  on 
Wabash  avenue,  betweai  said  Lake  street 
and  Madison  street,  by  said  railway  compa- 
ny: Kow,  therefore,  In  consideration  of  tbe 
consmt  of  said  Doane  gtven  as  aforesaid, 
and  further  consideration  of  one  dollar,  In 
baud  paid  to  said  railway  company  by  said 
Doane,  the  rec^pt  whereof  Is  hereby  ac- 
knowledged, tbe  said  the  Chicago  City  Rail- 
way Company  hereby  agrees  that  it  will  not 
hereafter  build,  construct  or  lay  any  other  or 
more  than  a  sln^e-track  railway,  without 
switch  or  switches,  turnout  or  turnouts,  along 
any  part  of  said  Wabash  avenue,  between 
said  Lake  street  and  th6  north  line  of  said 
Madison  street  (except  the  necessary  curves 
to  connect  the  said  proposed  track  on  Wa- 
basb  avenue  with  the  tracks  M  the  Chicago 
West  Division  Railway  Company  on  Ran- 
dolph street  and  also  on  Lake  street  snd  to 
connect  said  proposed  track  with  the  tracks 
of  the  Chicago  City  Railway  Ciompany  on 
Madison  street),  nor  upon  ai^  part  of  Lake 
street  between  Wabash  avenue  and  State 
street  (except  the  necessary  curves  to  con- 
nect the  tracks  on  said  Lake  street  with  the 
tracks  of  said  City  Railway  Company  on 
State  street,  and  with  the  proposed  tracks 
on  Wabash  avenue),  without  first  having  ob- 
tained the  consent  therefor,  In  writing,  from 
the  sold  John  W.  Doane,  his  heirs,  execu- 
tors, administrators,  or  assigns.  And  in  the 
event  that  the  said  railway  company,  Ito  suc- 
cessors or  assigns,  shall  violate  the  condi- 
tions, or  any  of  the  conditions,  of  this  obli- 
gation, then  the  said  sum  of  one  hundred  thou- 
sand dollars  ((100,000)  shall  therenpon  be- 
come due  and  pi^able  to  the  said  Doane,  his 
heirs,  executors,  administrators,  or  assigns, 
as  liquidated  damages  herein;  otherwise, this 
obligation  to  be  null  and  void.  The  Chicago 
City  Railway  Company,  by  S.  B.  Cobb,  Prest 
Attest:  W,  N.  Evans,  Secretary."  In  his 
declaration,  tbe  plaintiff  avers  that,  at  the 
time  of  the  execution  of  the  said  writing  ob- 
ligatory, be  was,  and  ever  since  has  been, 
and  still  is,  the  owner,  and  in  the  occupancy, 
possession,  and  control,  of  certain  lots  and 
premises  fronting  upon  and  adjoining  said 
Wabash  avenue.  In  the  said  city  of  Chicago, 
between  said  Lake  street  and  Madison  street 
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in  said  city,  to  wit,  the  east  part  of  block 
nine,  in  Ft.  Dearborn  Addition  to  Chicago, 
fronting  east  on  said  Wabash  avenue  for  a 
distance  of  eeveral  hundred  feet,  to  wit,  four 
hundred  feet,  and  bounded  on  the  north  by 
said  Lake  street,  and  on  the  south  by  Ran- 
dolph street,  and  having  a  frontage  on  each 
of  said  last-named  streets  of,  to  wit,  one  hun- 
dred and  fifty  feet,  all  of  which  said  front- 
age upon  Wabash  avenue  was  and  is  between 
the  said  Lake  street,  on  the  north,  and  the 
north  line  of  Madison  street,  on  the  south, 
and  in  respect  to  which  the  said  plaintiff  con- 
sented in  writing,  at  or  about  the  date  of 
said  writing  obligatory,  to  the  construction 
and  operation  of  a  single-track  street  railroad 
the  said  defendant  In  Wabash  avenue,  be- 
tween said  Lake  and  Madison  streets.  The 
declaration  further  avers  that,  after  the  ex- 
ecution and  delivery  of  the  bond,  to  wit,  dur- 
ing the  year  1881,  the  defendant,  having  ob- 
tained the  consent  of  the  city  council  there- 
for, laid  down  and  constructed  a  single-track 
railway  in  and  along  the  whole  of  that  part 
of  Wabash  avenue  lying  between  Lake  and 
Madison  streets,  together  with  the  necessary 
curves  to  connect  the  same  with  the  tracks 
of  the  Chicago  West  Division  Railway  Com- 
pany on  Randolph  and  Lake  streets,  and  with 
its  own  tracks  on  Madison  street,  along  and 
in  front  of  the  property  of  the  plaintiff,  In 
pursuance  of  his  consent  thereto  given,  as  re- 
cited in  the  bond,  and  had  ever  since  main- 
tained and  operated  said  single-track  railway, 
with  the  curves  aforesaid,  so  consented  to  by 
the  plaintiff;  and  "that  afterwards,  to  wit, 
on  the  1st  day  of  January,  A.  D.  1892,  and 
before  the  commencement  of  this  suit,  the 
said  defendant,  contrary  to  Its  agreement  In 
the  said  last-mentioned  writing  obligatory 
contained,  and  In  violation  thereof,  laid  down 
and  constructed,  and  has  since  maintained 
and  operated,  and  still  maintains  and  oper- 
ates, a  second  and  other  railway  track  in, 
along,  and  upon  a  portion  of  said  Wabash 
avenue,  between  said  Lake  street  and  said 
Madison  street,  to  wit,  that  part  thereof  ly- 
ing between  Randolph  street  and  Washing- 
ton street,  without  the  consent  In  writing  of 
Bald  plaintiff  to  the  construction  of  said  last- 
mentioned  track,  by  reason  whereof,  and  In 
accordance  with  the  terms  and  provisions  of 
said  last-mentioned  writing  obligatory,  the 
said  defendant  became  liable  and  obligated 
to  pay  to  the  said  plaintiff,  as  and  for  his 
damnfres,  fixed  and  liquidated,  the  said  sum 
of  one  hundred  thousand  dollars,  lawful  mon- 
ey of  the  United  States,  parcel  of  the  said 
sum  of  one  hundred  thousand  dollars  as 
above  demanded." 

B.  F.  Ayer  and  J.  N.  Jewett,  for  appellant. 
J.  B.  Grinnell,  for  appellee. 

MAGBUDER,  J.  (after  stating  the  facts). 
The  allegatloiis  of  the  declaration  are  admit- 
ted by  the  demurrer  to  be  true.  The  recit- 
ais  in  the  Instmmeat  to  be  sued  upon  by  the 


plaintiff  must  be  assumed  to  be  true  as 
against  him.  The  defendant,  the  Chicago 
City  Railway  Company,  wanted  to  obtain 
from  the  city  council  of  Chicago  the  author- 
ity to  lay  its  street-railway  tracks  on  Wabash 
avenue.  In  that  city,  from  Lake  street  to 
Madison  street.  By  an  act  of  the  legisla- 
ture approved  February  14,  1859,  entitled 
"An  act  to  promote  the  construction  of  horse 
railways  in  the  city  of  Chicago,"  under 
which  the  said  railway  company  was  incor- 
porated for  a  term  of  25  years  (which  term 
was  subsequently  extended  by  "An  act  con- 
cerning horse  railways  In  the  city  of  Chicago," 
in  force  February  6, 1865),  said  company  was 
authorized  to  construct,  maintain,  and  oper- 
ate a  single  or  double  track  railway  along  such 
streets  In  said  city,  within  the  South  or  West 
divisions  thereof,  as  the  common  council  of 
said  city  should  authorize  It  to  do.  In  such 
manner  and  upon  such  terms  and  conditions 
as  said  council  might  prescribe.  Prlv.  Laws 
1S59,  p.  530;  Priv.  Laws  18G5,  p.  597.  Be- 
fore applying  to  the  common  council  for  au- 
thority to  lay  Its  tracks  upon  that  portion  of 
Wabash  avenue  above  designated,  the  com- 
pany was  obliged  to  obtain  the  consent  In 
writing  therefor  of  certain  property  owners 
along  the  Une  of  the  proposed  tracks.  The 
procurement  of  the  consent  of  the  property 
owners  was  made  necessary  by  subdivision 
90,  par.  63,  art  5,  of  the  city  and  village  act 
of  1872,  which  paragraph,  as  then  In  force, 
and  before  the  subsequent  amendments  were 
made,  Is  as  follows:  "The  city  council  or 
board  of  trustees  shall  have  no  power  to 
grant  the  n^e  of  or  the  right  to  lay  down  any 
raUroad  tracks  in  any  street  of  the  city,  to 
any  steam  or  horse  railroad  company,  except 
upon  a  petition  of  the  owners  of  the  land 
representing  more  than  one-half  of  the  front- 
age of  the  street,  or  so  much  thereof  as  la 
sought  to  be  used  for  railroad  purposes."  1 
Starr  &  C.  Ann.  St.  p.  47a.  The  appellant, 
Doane,  owned  an  east  frontage  of  40O  feet 
on  Wabash  avenue,  between  Lake  street, 
on  the  north,  and  Randolph  street,  on  the 
south,  together  with  a  frontage  of  150  feet 
on  each  of  said  two  last-named  streets.  In 
order  to  get  the  consent  of  the  owners  of  the 
land  representing  more  than  one-half  of  the 
required  frontage  of  the  street.  It  was  nec- 
essary to  have  the  consent  of  the  appellant 
as  the  owner  of  satd  400  feet.  The  appellant 
gave  his  written  consent  to  the  laying  down 
and  construction  of  the  proposed  track;  but 
the  consideration  for  the  giving  of  such  writ- 
ten consent  was  an  agreement  by  the  compa- 
ny that  It  would  not  thereafter  build  any  oth- 
er or  more  than  a  single-track  railway,  with- 
out switch  or  switches,  etc.,  along  any  part  of 
Wabash  avenue  between  Lake  street  and  the 
north  line  of  Madison  street,  except  the  nec- 
essary curves,  etc.,  nor  upon  any  part  of 
Lake  street  between  Wabash  avenue  and 
State  streets,  except  the  necessary  curves, 
etc.,  without  first  having  obtained  the  consent 
therefor  In  writing  of  the  appellant  or  bla 
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heirs,  execQtors,  admlDistrators,  or  assigns, 
with  a  proTlBlon  that,  In  case  of  a  violation 
of  the  agreement,  the  sum  of  $100,000  should 
become  due  to  appellant,  his  heirs,  etc.,  as 
liquidated  damages.  Substantlalty  and  in  ef- 
fect, the  written  consent  of  appellant  to  the 
laying  down  of  a  single  track  was  procured 
by  an  agreement  on  the  part  of  the  company 
that  It  would  never  in  the  future  lay  a  dou- 
ble track  without  plalntifTs  consent,  or,  If  It 
did  so.  would  forfeit  $100,000.  As  was  said 
by  the  learned  circuit  Judge,  in  giving  his 
reasons  for  sustaining  the  demurrer  to  the 
declaration:  "PlalntifTs  consent  was  the 
consideration  for  the  defendant's  agreement, 
and  the  defendant's  agreement  was  the  con- 
sideration for  the  plaintiff's  consent" 

The  question  then  arises  whether  the  con- 
sent of  a  property  owner  to  the  laying  down 
of  a  street  railway  in  the  street  upon  which 
his  property  abuts  can  be  purchased  for  mon- 
ey, or  for  a  consideration  Inuring  to  the  ex- 
clusive benefit  of  such  owner.  We  do  not 
think  that  It  was  the  Intention  of  the  legisla- 
ture, In  the  adoption  of  paragraph  90  as 
above  quoted,  to  make  the  consent  of  the 
abutting  owner  In  such  cases  a  purchasable 
article.  An  agreement  based  upon  the  pur- 
chase of  the  abutting  owner's  consent  to  the 
laying  of  the  proposed  tracks  In  a  public 
street  Is  Illegal,  as  being  against  public  pol- 
icy, and  will  not  be  enforced  by  the  courts. 
There  are  some  very  obvious  considerations 
which  Justify  this  conclusion.  Such  consent 
of  the  owner  Is  manifested  by  his  signature 
to  a  petition  addressed  to  the  common  coun- 
cil of  the  city.  Upon  this  petition  the  com- 
mon coundl  bases  Its  le^latlve  action.  The 
provision  of  the  statute  embodied  In  para- 
graph 90  is  a  limitation  npon  the  power  of 
the  council  to  grant  the  use  of  the  streets  to 
a  street-railway  company.  Unless  there  Is  a 
petition  of  those  owning  more  than  one-half 
of  the  frontage  to  be  used,  tbe  council  is 
without  power  to  grant  the  license.  Mc- 
Cartney V.  Railroad  Co..  112  III  611;  Hunt 
v.  Railway  Co..  121  111.'  638,  13  N.  B.  176. 
The  city  holds  the  fee  of  the  streets  In  trust 
for  the  use  of  the  public,  including  the  own- 
ers of  property  abutting  thereon;  and,  con- 
sequently, the  power  to  grant  the  use  of  the 
streets  must  he  exercised  for  the  benefit  and 
In  the  Interest  of  the  pnbllc.  including  such 
owners.  Hunt  v.  Railway  Co.,  supra.  The 
dty  council  would  not  be  faithful  to  Its  trust 
If  It  granted  the  use  of  a  public  street  to  a 
street-railway  company  without  being  sat- 
isfied that  such  use  of  the  street  would  be  a 
public  benefit,  by  facilitating  public  travel, 
and  promoting  the  pnbllc  convenience.  The 
law  makes  the  petition  of  the  abutting  prop- 
erty owners  evidence  to  some  extent  that  the 
public  will  be  Iwnefited  by  the  proposed  lay- 
ing of  the  tracks.  Such  evidence,  lying  at 
the  foundation  of  legislative  action,  must  be 
fairly  and  honestly  given,  and  not  purchased 
by  considerations  moving  to  tbe  signers  of 
tlv  petition.   An  agreeinent  on  the  part  of 


a  corporation  to  grant  to  Individuals  certain 
privileges.  In  consideration  that  they  will 
withdraw  their  opposition  to  tbe  passage  of 
a  legislative  act  touching  the  interests  of  the 
corporation,  Is  against  sound  public  policy, 
prejudicial  to  correct  and  just  legislation, 
and  void.  Plngry  v.  Washburn,  1  Aiken,  264; 
Greenh.  Pub.  Pol.  rules  816,  320.  "Leglslatora 
should  act  from  high  considerations  of  pub- 
lic duty.  Public  policy  and  sound  morality 
•  •  •  require  that  courts  should  not  put 
the  stamp  of  their  disapprobation  on  every 
act,  and  pronounce  void  every  contract,  the 
ultimate  or  probable  tendency  of  which 
would  be  to  sully  the  purity  or  mislead  the 
Judgments  of  those  to  whom  the  high  trust 
of  legislation  Is  confided."  Marshall  v.  Rail- 
road Co.,  16  How.  314. 

Contracts  for  the  purchase  of  the  Inflnence 
of  private  persons  upon  the  action  of  public 
officials,  either  executive  or  legislative,  -irii 
against  public  policy,  and  void.  It  Is  sutH* 
dent  that  their  tendency  Is  bad.  Llness  v. 
Hesing,  44  111.  113;  Trlat  v.  Child,  21  Wall. 
441;  3  Am.  &  Eng.  Enc.  Law,  pp.  877,  878, 
and  notes;  Brown  v.  Brown,  34  Barb.  683. 
Personal  Infiucnce  to  be  exercised  over  a  leg- 
islative body  Is  not  vendible  In  our  system  of 
laws  and  morals.  Oscanyan  v.  Arms  Co.,  IQQ 
U.  S.  261.  If  the  appellee  had  made  an  agree- 
ment with  appellant  to  pay  bim  for  using  his 
Influence  with  the  common  council  of  Chicago 
to  Induce  that  body  to  pass  an  ordinance  per- 
mitting appellee  to  lay  down  Its  tracks  in 
Wabash  avenue,  such  contract  would  be  eon- 
ceded  at  once  to  be  Illegal,  and  no  court  would 
enforce  It.  We  see  no  difference  between  it 
and  the  agreement  made  in  the  present  case. 
The  signing  of  the  petition  by  the  abutting 
property  owner  has  &  direct  influence  upon 
the  action  of  the  common  council.  An  agree- 
ment to  sign  such  a  petition  is  an  agreement 
to  influence  the  common  council,  and,  wh^n 
made  for  a  consideration  moving  to  tbe  prop- 
erty owner,  is  unlawful.  Where,  by  the  stat- 
tites  of  a  state  and  the  ordinances  of  a  city 
therein,  the  owners  of  a  majority  of  feet  front- 
ing on  a  street,  or  the  part  of  It  prc^Mwed  to 
be  graded  and  paved,  were  required  to  unite 
in  an  ~  application  to  the  city  commissioner 
to  have  the  work  done  l)efore  any  action 
could  be  taken  by  the  city  authorities,  It  wag 
held  as  follows:  "Any  arrangement  or  com- 
bination among  the  parties  applying  whereby 
a  few  individuals,  desirous  of  causing  tbe 
grading  and  paving  to  be  done,  procure  the 
signatures  of  others  to  the  application  by  pay- 
ing them  a  consideration  therefor,  either  dl- 
rectiy  or  Indirectly.  Is  a  fraud  on  the  law, 
and  contrary  to  public  policy."  Howard  v. 
First  Independent  Church,  18  Md.  451.  In 
Magulre  v.  Smock,  ^  Ind.  1,  the  action  was 
upon  an  agreement  to  pay  a  consideration  to 
procure  the  signatures  of  property  owners  to 
a  petition  for  the  Improvement  of  a  street  un- 
der a  law  which  authorized  the  common  coun- 
cil of  the  city  to  cause  tbe  Improvement  to  be 
made  on  the  petition  of  the  resident  owners  of 
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two-tblrds  of  the  whole  Une  o£  lots  bordering 
on  the  street,  or  part  of  Btreet,  sooght  to  be 
Improved,  etc.;  and  It  was  held  that  the  con- 
tract was  one  which  the  courts  would  not  aid 
either  party  to  enforce.  The  doctrine  of  the 
Howard  Case,  aa  stated  above,  was  quoted 
and  anproved,  and  it  was  said:  "Their  namtia 
were  to  be  added  to  the  petition  to  affect  the 
action  of  the  counclL  The  council  would  be 
controlled  to  a  considerable  extent  by  the 
wlahea  of  the  looperty  owners.  *  *  *  They 
[the  coui^  would  have  a  right  to  believe 
that  every  iwoperty  owner  petitioning  for  It 
■  *  *  signed  the  petition  In  good  faith,  and 
not  under  a  cmtract  by  which  he  was  to  be 
relieved  of  the  whole  or  any  part  of  bis  share 
of  the  cost  of  the  improvement  whilst  he 
was  seek^  to  have  others  taxed  for  the 
whole  amount  of  tbdr  share  under  the  law.'* 
In  RaUway  Oo.  v.  Shea,  67  Iowa.  728, 25  N.  W. 
801,  it  was  proposed  that  a  township  should 
aid  in  the  conatmctlon  of  a  railroad;  and, 
one  of  the  members  of  the  committee  appoint- 
ed by  the  town  to  work  up  the  tax  having 
entered  into  a  contract  with  the  railroad  com^ 
pany,  it  was  h^  that  the  tax  voted  was 
void,  by  reason  of  a  promtee  made  by  him 
to  voters  that,  if  such  aid  was  voted,  they 
would  be  paid  60  cents  on  the  dollar  on  their 
ceitlflcates  when  they  paid  such  tax.  In 
Kean  v.  Olty  of  DUsabetb,  35  N.  J.  Law,  351. 
under  a  statute  providing  that  where  the  com- 
mon council  determined  to  pave  a  street 
the  use  of  a  patented  process,  and  the  owners 
of  one-half  of  the  ixroperty,  In  running  feet 
along  the  line  of  the  intended  Improvement^ 
petitioned  for  the  use  of  any  special  patent; 
the  contract  must  be  awarded  in  accordance 
vpltb  the  request  of  such  proportkm  of  own- 
ers. It  appeared  that  some  of  the  owners  sign- 
ed the  petition  for  a  consideration,  and  the 
court  said:  "Such  purchased  consent  is 
against  the  policy  of  the  law,  and  unjust  to 
the  othffl  property  owners.  The  fair  judg- 
ment of  the  own«8,  and  not  their  cupidity, 
must  determine  the  question  whether  th^  and 
oth^  shall  be  assemed."  A  piomlasoiy  note 
given  by  the  applicants  for  a  public  road  to 
a  caveator  against  the  road  to  buy  off  his 
opposition,  and  secure  his  assent  to  it,  is  voM. 
Smith  V.  Apidegate.  23  N.  J.  Law,  302.  Con- 
tracts between  the  officers  of  a  railroad  com- 
pany and  private  parties  to  locate  a  railroad 
at  a  partlcolar  point,  or  to  locate  passenger 
and  freight  depote  at  a  particular  point,  sn-l 
at  no  othCT  point,  iu  a  town,  are  void,  as  be- 
ing agahist  public  policy.  Bestor  v.  Wathen, 
60  III  138;  Marsh  v.  Ballroad  Co.,  64  111.  414. 
So,  also,  are  contracts  by  which  the  directors 
of  a  railroad  company  agree  to  prohibit  the 
establishment  of  depots  or  stations  at  certain 
points,  or  within  specified  distances  of  partic- 
ular points,  on  the  road.  Ballroad  Ca  v. 
Mathers,  71  IU.  592.  104  BL  257.  Aatborl- 
ties  holdhig  that  the  purchase  of  signatures 
to  petitions  for  the  construction  of  public  Im- 
provements, like  the  paving  of  streets,  is 
against  public  policy,  are  said  to  be  inapplica- 


ble In  the  case  at  bar,  npcm  the  allei^  ground 
that  there  the  property  owner  selling  his  sig- 
nature is  relieved  of  his  share  of  a  burden 
which  falls  upon  others  not  signing  the  peti- 
tion or  receiving  any  consideration,  while 
here,  as  it  Is  Insisted,  the  property  owners  not 
signing  the  petition  are  not  subjected  to  sny 
burden. 

While  It  may  be  true  that  the  property 
owners  not  signing  the  petition  are  subjected 
to  no  tax  or  expenditure  by  reason  of  the  lay- 
ing down  of  the  tracks  in  front  of  their  prop- 
erty, it  does  not  follow  that  they  are  not 
wronged  when  those  signing  the  petition  seU 
their  consent  Counsel  for  ai^eliant  claim 
that  appellant's  property  would  be  damaged 
by  the  laying  of  the  tracks,  and  that  he  had 
a  right  to  demand  eomi>ensatlon  for  such  dam- 
age as  a  consideration  for  living  his  consent 
to  the  laying  of  the  tracks.  On  the  other 
hand,  counsel  for  appellee  contends  that  a 
street-snrface  passeugo-  railway,  constructed 
at  grade  In  the  usual  manner.  Is  not  a  nut 
sance,  or  a  new  servltnde  Inqtosed  upon  the 
street;  for  which  the  abutting  owners  suffer 
damage,  and  that,  as  they  suffer  no  damage, 
they  are  entitled  to  no  compensation.  We 
do  not  deem  it  necessary  to  pass  upon  these 
contentions.  It  Is  certainly  true  that  the 
ovmer  of  property  abutting  upon  a  street,  the 
fee  ot  which  la  In  the  dty,  has  the  right  of 
ingress  and  egress  to  and  from  his  premises 
by  means  of  the  street  This  rii^t  Is  an  in- 
terest in  the  street  appurtenant  to  his  prop- 
erty, which  is  distinct  from  the  interest  of  the 
general  public  in  the  street  But  if  the  prop- 
er^ owners  signing  the  petition  have  any  In- 
terest whatever,  either  by  reason  of  damage 
suffered  or  because  of  thdr  right  of  ingress 
and  egress,  for  which  they  are  entltied  to  de- 
mand a  price  in  consideration  of  giving  their 
consent  to  the  laying  of  the  tradES,  It  Is  an 
injustice  to  the  property  owners  not  signing 
the  petition  to  be  deprived  of  an  opportunity 
also  of  receiving  such  price.  They  are  de- 
prived ot  such  opportunity  If  appellant's  claim 
that  the  consent  may  be  purchased  is  well 
founded.  The  law  only  requires  a  petition 
from  the  owners  of  the  land  representing  more 
than  one-half  of  the  frontage;  and.  If  the  cor- 
poration can  buy  the  consent  of  those  em- 
braced In  this  iwt^rtion,  it  will  have  no  Inter- 
est In  buying  the  consent  of  those  not  em- 
braced in  it  It  results  that  the  latter  are 
deprived  of  what  their  neighbors  are  fortu- 
nate enough  to  receive.  We  camiot  believe 
that  it  was  the  intenticm  ot  the  law  Co  thus 
discrlndnflite  between  the  abutting  property 
owners.  If  the  ctmsent  of  one  la  purchasable, 
the  consent  of  all  is  pnrcbasable;  and.  If  the 
consent  of  all  Is  purchasable,  a  system  under 
which  some  are  necessarily  deprived  of  any 
opptHtnnity  to  sell  is  vrrong  and  unjust  The 
only  l^thnate  conclusion  is  that  the  consent 
of  none  should  be  made  a  matter  of  barter. 

But  aside  from  any  question  of  damage,  it 
Is  true  that  not  only  the  abutting  ^o^erty 
owners  signing  the  petition,  but  those  not 
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signing  It,  and  also  the  general  public,  are 
■Interested  In  the  Improvement.  In  McCart- 
ney V.  Railroad  C5o.,  supra,  we  said  in  ref- 
erence to  paragraph  90:  "It  Is  not  the  city 
alone  or  abutting  property  owners  that  are 
concerned  about  the  unlawful  obstruction  of 
a  street  of  a  city.  All  the  people  of  the  state 
are  entitled  to  the  use  of  such  street  as  being 
a  public  highway."  Consequently,  the  abut- 
ting property  owners,  who  sign  the  petition, 
and  thus  put  In  motion  tne  legislative  action 
of  the  common  council,  are  to  a  certain  ex- 
tent charged  with  a  duty  to  the  public.  As 
the  rights  of  third  persons  and  of  the  gen- 
eral public  are  thus  affected  by  the  action  of 
the  property  owners  wno  sign  the  petition, 
they  have  no  rignt  to  sell  their  signatures 
thereto.  Public  policy  requires  the  unbiased 
and  uninfluenced  Judgment  of  such  signers. 
Smith  T.  Applegate,  23  N.  J.  Law,  352;  Dean 
V.  Clark  (Sup.)  30  N,  Y.  Supp.  45;  19  Am.  & 
Eng.  Enc.  Law,  665;  9  Am.  &  Eng.  Enc. 
Law,  880.  This  doctrine  is  admirably  Illus- 
trated in  the  case  of  Jacobs  v.  Toblason,  65 
Iowa,  245,  21  N.  W.  590,  'where  an  agreement 
to  abandon  the  prosecution  of  the  proceeding 
for  the  establishment  of  a  public  highway,  In 
consideration  of  money  to  be  paid  for  such 
abandonment,  was  held  to  be  against  public 
policy,  and  void  In  law,  ana  not  enforceable, 
and  where  the  supreme  court  of  Iowa  said: 
"Proceedings  for  the  establishment  of  public 
highways  are  ^sentially  public  In  their  char- 
acter. •  •  •  The  proceeding  can  be  In- 
stituted, It  is  true,  only  on  the  petition  of  some 
member  of  the  public  who  Is  interested  in 
the  question.  •  •  «  In  Instituting  and  car- 
rying on  the  proceeding,  he  acts.  In  a  sense, 
in  a  public  capacity.  He  Invokes  the  power 
of  the  state,  and  It  Is  exercised  for  the  bene- 
fit of  the  common  public;  and  be,  in  a  sense, 
represents  that  public,  and  stands  for  It  in 
the  proceeding.  It  Is  true,  be  cannot  be  com- 
pelled to  Institnte  the  proceeding,  and  It  may 
be  true,  also,  that,  having  voluntarily  begun 
it,  he  cannot  be  compelled  to  continue  It  to  a 
final  result  *  •  •  But  when  be  baa  as- 
sumed a  position  of  trust  towards  the  pnbllc, 
and  Instituted  a  proceeding  of  public  concern, 
he  cannot  be  permitted  to  make  the  question 
whether  he  will  remain  In  the  position,  or  con- 
tinue the  proceeding,  a  matter  of  private  bar- 
gain for  his  own  emolument" 

We  cannot  make  an  extended  review  of  the 
cases  referred  to  by  counsel  for  appellant. 
Those  most  relied  upon  are  Low  v.  Railroad 
Co.,  46  N.  H.  284;  White  v.  Railway  Co.,  130 
N.  Y.  19.  34  N.  B.  887,  and  Weeks  v.  Lippen- 
cott,  42  Pa  St.  474.  The  New  Hampshire 
case  seems  to  be  based  mainly  upon  English 
decisions,  whose  authority  upon  this  subject 
Is  generaUy  repudiated  In  this  country.  1 
Whart.  Cont.  S  4{e,  note  1;  Green's  Briee, 
Ultra  Vires,  p.  504,  note.  The  New  York 
case  is  essentially  different  In  its  facts  from 
the  case  at  bar,  anl  the  main  question  there 
Involved  was  whether  an  abutting  owner, 
who  had  consented  to  the  erection  of  an  ele- 


vated railroad  in  front  of  his  property,  was 
thereby  estopped  from  subsequently  suing  for 
damages.  The  Pennsylvania  case  Is  more 
directly  In  line  with  appellant's  contention, 
but  It  Is  opposed  to  the  current  of  authority, 
and  we  regard  the  authorities  already  noticed 
as  announcing  the  sounder  doctrine. 

But  it  is  urged  on  behalf  of  appellant  that 
the  consideration  of  the  bond  or  agreement 
sued  upon  was  not  only  the  laying  of  a  single 
track  in  front  of  appellant's  property  at  the 
date  of  the  execution  of  the  Instrument,  but 
It  was  also  in  part  that,  in  case  another  track 
should  be  laid,  a  definite  sum  was  agreed  to 
be  paid.  Only  a  single  track  was  laid  down 
in  ISSl,  between  Madison  and  Lake  streets, 
and  In  front  of  appellant's  property,  which 
property  was  between  Randolph  street,  on  the 
south,  and  Lake  street,  on  the  north.  In  1892 
another  track  was  laid,  but  not  in  front  of' 
appellant's  property.  The  second  track, 
though  between  Madison  and  Lake  streets, 
was  not  between  Randolph  and  Lake  streets, 
but  between  Randolph  and  Washington 
streets.  It  was  therefore  south  of  appellant's 
property.  It  is  the  laying  of  this  second 
track  which  Is  assigned  as  a  breach  of  the 
'bond.  The  agreement  of  the  company  that  It 
would  not  thereafter  lay  a  second  tra<^  with- 
out appellant's  consent  was  clearly  luTOlld. 
The  company  had  no  right  to  bind  itself  that 
It  would  not  do  In  the  future  what  might  be 
required  of  it  by  its  duty  to  the  public  under 
the  provisions  of  Its  charter.  It  Is  averred  In 
the  declaration  that  a  second  track  was  laid 
In  1892,  south  of  Randolph  street;  and  the 
presumption  Is  that  It  was  laid  by  authority 
of  the  common  council,  based  upon  a  petition 
signed  by  the  owners  representing  more  than 
one-half  of  the  required  frontage  of  the  street 
If,  under  the  agreement,  the  company  could 
not  lay  a  second  track  without  appellant* a  con- 
sent, then  the  petition  therefor  <a.  the  requl' 
site  proportion  of  owners,  and  an  ordinance  of 
the  common  council  authorizing  It,  would  be 
of  no  aval]  to  secure  the  laying  of  such  sec- 
ond track.  In  such  case  a^ellanfs  veto 
would  be  more  powerful  than  the  public  de- 
mand, as  made  known  by  the  petition  and 
ordinance  provided  for  In  VbB  law.  An  agree- 
ment by  a  corporaUon,  which  thus  hampers 
Its  power  to  perform  a  public  duty  imposed 
upon  it  by  its  charter,  Is  against  public  pcdlcy, 
and  void.  A  contract  wnereby  a  corporation 
abandons  a  public  duty  will  not  be  enforced. 
Where  a  railroad  company  or  a  street-railway 
company  has,  under  its  charter,  a  franchise, 
which  was  Intended,  In  large  measure,  to  be 
exercised  for  the  public  good,  any  contract 
with  an  individual  or  private  corporation 
which  disables  It  from  the  exercise  of  such 
franchise,  or  limits  It  In  the  exercise  thereof, 
to  the  hijury  of  the  public,  Is  void  as  against 
public  policy.  Chicago  Oadlght  &  Coke  Co. 
V.  People's  Gaslight  &  Coke  Co..  121  HI.  630, 
13  N.  R  169,  and  cases  there  referred  to; 
Marsh  v.  Railroad  Co.,  supra;  Railroad  Co.  v. 
Mathers,  sufira;  State  t.  Hartford  &  N.  H. 
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R.  Co.,  29  Conn.  538;  Hartford  &  N.  H.  R. 
Co.  V.  New  York  &  N.  H.  B.  Co.,  3  Rob.  (N. 
Y.)  411;  BaUroad  Co.  v.  Taylor.  6  Colo.  1. 

A  furtber  contention  by  appellant  Is  that 
tbe  amount  named  In  tlie  bond  was  agreed 
upon  by  the  parties  as  liquidated  damages, 
while  appellee  claims  that  the  amount  was 
a  mere  penalty.  It  is  unnecessary  to  deter- 
mine whether  the  bond  provides  for  a  pen- 
alty or  for  llqiddated  damages,  as  the  views 
already  expressed  dispose  of  the  material 
question  Involved,  and  Justify  the  action  of 
the  trial  coiui:  In  sustaining  the  demurrer  to 
the  declaration.  The  judgments  of  the  appel- 
late and  circuit  courts  are  atUrmed.  Af- 
firmed. 


(lU  III.  197) 

BIEGLBR  V.  MERCHANTS'  LOAN  & 

TRUST  CO. 
(Snpreme  Court  of  Illinois.    Nov.  23,  1S96.) 

Equitt  —  Bill  akd  Cross  Biix  —  Dismissal  or 
Bill— J^'HisnicTioit  or  Cross  Bill— Nbqutiablb 

IKSTRUHBNTS  — Co»IDBRATJON  — IXOORSBHKKTS 

Arr£OTixa  Hbootiabilitx  —  NoTios  to  Pur- 

CQASCU. 

1.  PlaintiCTs  bill  for  dissolution  of  his  part- 
nership with  defendants  in  race  horses  alleged 
that  for  tiis  interest  he  liad  paid  part  cash  and 

Eart  notes,  on  condition  that  in  case  of  dissolution 
e  was  to  forfeit  tlie  caBh  and  interest  in  the 
horses,  and  receive  back  the  notes,  and  asl:ed  for 
an  accounting.  A  loan  company,  transferee  of 
the  notes,  bavinv  sued  thereon  pending  the  bill, 

{ilalntiff  Joined  it  as  a  defendant  with  tbe  orig- 
oal  defendants  to  a  supplemental  bill,  alleging 
defenses  to  tlie  notes  of  which  the  transferee  had 
notice,  and  attliing  for  their  surrender,  and  for  an 
injunction  against  the  actions  at  law.  The  trans- 
feree filed  its  cross  bill,  alleging  that  it  was  a 
bona  fide  holder  for  value,  and  aslied  judgment 
for  the  amount  due  on  the  notes.  Beld  that,  ju- 
risdiction of  the  cross  bill  havinjc  been  obtained 
as  germane  to  the  original  and  supplemental  bills, 
the  dismissal  by  plaintiff  of  his  bills  as  to  the 
origliial  defendants,  after  a  manter's  report  find- 
ing the  transferee  a  bona  fide  holder  without  no- 
tice, and  entitled  to  recover  the  amount  found 
due  him  on  the  notes,  did  not  deprive  the  court 
of  its  jurisdiction  to  render  a  decree  for  the  trans- 
feree upon  the  report  of  the  master  on  its  cross 
bill,  though  the  relief  asked  was  legal.  62  III 
Am).  5(>0,  afilrmed. 

2.  Where  a  statute  prohibits  the  racing  of 
horses  for  money,  but  not  the  breeding  and  own- 
ing of  race  horses,  ii.it'  for  an  interest  in 
race  horaes,  uudcr  an  agreement  that  they  shall 
constitute  partnership  property  of  the  parties  to 
the  notes  in  a  partnership  to  be  formed  by  them 
for  the  racing  of  horses  for  money,  are  not  void, 
as  being  given  for  an  illegal  consideration.  62 
111.  App.  5(X),  afiirmed. 

3.  Au  indorsement  on  Dotps.  negotiable  on  their 
face,  that  they  are  secured  by  a  lien  on  the  mak- 
er's Intereiit  in  certain  horaes  described  in  an 
agreement  of  even  dote  with  the  payees,  will  not 
charge  a  purchaser  of  the  notes  with  notice  of 
the  terms  of  the  agreement  hv  which  payment  of 
the  notes  is  made  conditional.  G2  111.  An>.  5G0, 
alSrmed. 

4.  An  indorsement  on  a  note,  negotiable  on  its 
face,  niiTL'ly  reciting  that  it  ia  Becured  by  lien  on 
the  maker's  intrrrst  in  certnin  hnrses,  dencribed 
in  an  agreement,  of  even  date,  with  the  payees, 
does  not  affect  the  negotiability  of  the  note, 
though  tlio  nxreement  inakee  its  iiaj'meot  condi- 
tional.   (!2  III.  App.  500,  affinned. 

Appeal  from  appellate  court.  First  district 
BlU  by  F.  L.  Blegler  against  a  W.  LeUiy 


and  another  for  a  dissolution  of  a  partnership 
and  an  accounting,  to  wnlch  be  joined  as  a 
defendant,  In  a  supplemental  bill,  tbe  Mer- 
chants' Loan  &  Trust  Company  (transferee  of 
notes  given  by  him,  for  tils  interest  in  the 
partnership,  to  the  original  defendants),  to 
enjoin  an  action  at  law  thereon  against  him 
by  the  loan  company,  and  for  an  accounting 
on  the  notes.  Tbe  loan  company  filed  a  cross 
bin.  From  an  affirmance  by  tbe  court  of  ap- 
peals (62  111.  App.  5G0)  of  a  decree  of  the 
circuit  court  for  the  loan  company  on  its 
cross  bill,  for  tbe  amount  found  due  on  the 
notes  by  the  master's  report,  after  dismiss- 
ing the  original  and  supplemental  bills  as 
to  the  original  defendants,  plaintiff  appeals. 
Affirmed. 

The  original  decree  herein  was  entered  in 
tbe  circuit  court  of  Oook  county.  It  vnm 
afterwards  affirmed,  on  appeal  by  the  ^pel- 
late  coort  of  tbe  First  district,  and  tills  tm- 
ther  appeal  then  taken.  On  the  rendition  at 
the  Judgment  of  affiimanee  In  tbe  iqipdlate 
court,  the  Allowing  opinion  was  filed  (Shep- 
aid,  J.): 

"Pursuant  to  {fferlona  negotiatloiiB,  the  up- 
pellant  purchased  of  Qeocge  W.  Lelby  &  Stm 
a  one-tUrd  InteroA  In  nine  certain  race  horses 
and  certain  racing  equipmoits,  and  agreed  to 
pay  therefor  the  buis  of  913,600^  Of  whhA 
six  tlwnsand  doiiars  was  paid  In  cash,  and 
the  remaining  97,600  was  evidenced  by  two 
promissory  notes  made  by  the  appellant 
Those  notes,  with  indorsements  thereon,  were 
as  fallows: 

"*3,730.  Chicago.  Jany.  IS.  ISM.  FlTe 
months  after  date,  for  value  received,  I  prom- 
ise to  pay  to  the  order  of  Q.  W.  Ldhy  &  Son 
the  sum  of  tbirty-seven  hundred  and  fifty 
dollars,  at  my  office  in  Ctalcago^  with  interest 
at  the  rate  of  six  per  cent  per  annum  after 
date.    P.  Looia  Bietfer.  879  Xa  Clark  St' 

"Indorsed:  This  note  Is  secured  by  a  lien 
upon  my  interest  In  certain  horses  named  in 
agreemoit  this  day  made  betweoi  said  G.  W. 
Leihy  ft  Son  and  myself.  Dated  January  US, 
1804.   P.  Louis  Biegler.' 

"<3,75a00.  Cblcago,  Jany.  15,  ISH.  Six 
months  after  date,  for  valoe  receired,  I  ^om- 
Ise  to  pay  to  the  order  of  G.  W.  Leihy  ft  Son 
the  sum  of  tblrty-seven  hundred  and  fifty 
dollars,  at  my  office,  in  Chicago,  with  intoest 
at  the  rate  of  six  per  cent  per  annum  after 
date.    P.  LoDls  Biegier.  370  No.  Chirk  Sf 

"Indorsed:  'This  note  Is  secured  by  a  lien 
upon  my  Interest  in  certain  horees  described 
in  agreemCTt  this  day  mode,  between  Q.  W. 
Leihy  and  nvself,  dated  January  15th.  ISO*. 
P.  Lonls  Blegler.' 

"A  partnership  agreement  in  writing,  bear- 
ing tbe  same  date  of  tbe  notes,  was  entered 
into  between  appellant  and  the  LeUiys; 
and  It  is  contended  that  a  verbal  agreement 
was  made  between  tbem  at  the  same  time, 
whereby.  It  the  appellant  should  derire  at 
any  time  thereafter  to  vrltbdraw  from  tbe 
partnership,  he  should  lose  the  96,000  cash 
paid  by  hbn.  give  up  his  interest  In  the 
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horses,  and  receive  back  the  said  two  notes; 
and  tbat  the  Indorsement  on  the  notes  bad 
reference  to  each  verbal  agreement,  and  was, 
aa  well,  notice  of  what  tbe  partoersbip  agree- 
ment contained,  and  pnt  any  person  dealing 
with  the  notes  upon  inquiry  as  to  what  the 
agreement  was.  On  January  30,  18&1.  the 
six-months  note  was  deposited  by  Lelby  & 
Son  with  the  Merchants*  Loan  &  Trust  Com- 
jumy,  tbe  appellee,  as  collateral  security  to 
an  indebtedness  of  $3,000,  then  owing  by 
them  to  said  bank;  and  on  May  7,  1894,  tbe 
said  bank  discounted  for  Lelhy  &  Son,  in  its 
regular  course  of  business,  tbe  other  note, 
dtie  at  Qve  months.  The  notes  were  not 
paid  at  maturity,  and  on  December  1,  18&i^ 
the  appellee  sued  the  appellant  on  them  at 
law.  In  tbe  meantime  the  appellant  bad 
filed  a  bill  In  equity  against  the  Lelhys,  which 
was  pending;  and,  about  tbe  time  the  suits 
on  the  notes  were  about  to  be  reached  for 
trial,  the  appellant  filed  a  supplemental  bill 
In  the  equity  case,  and  made  appellee  a  par- 
ty defendant  with  tbe  Lefhys,  and  set  up  va- 
rious  equitable  defenses  to  the  notes,  and 
prayed  for  an  accounting,  that  said  notes  be 
surrendered  and  given  up  to  blm,  and  for 
an  injunction  against  the  further  prosecu- 
tion of  the  suits  on  the  notes,  and  obtained 
an  injunction  restraining  appellee  from  fur- 
ther prosecuting  aaid  suits.  Appellee  answer- 
ed said  supplemental  bill,  and  filed  Its  cross 
bill,  denying  that  any  equitable  defenses  ez- 
Isteid  against  the  notes  as  between  appellant 
and  the  Lelhys,  the  payees  thereof,  and  In- 
sisting that,  if  any  such  equitable  defenses 
did  exist  as  between  the  maker  and  payees 
thereof,  such  defenses  were  unavailing  against 
cross  complainant  (the  appellee),  under  the 
clrcumBtanccB  of  acquiring  them,  as  set  forth 
in  tbe  said  cross  bill,  and  praying  tbat  appel- 
lant be  decreed  to  pay  the  amount  due  on 
the  notes.  In  his  answer  to  said  cross  bill, 
the  appellant  admitted  as  follows:  'That  his 
counsel  and  tbe  counsel  for  said  cross  com- 
plainant agreed  in  open  court,  at  the  time 
that  the  said  injunction  was  granted  as  afore- 
said, tbat  all  questions  In  contention  and  con- 
troversy arising  between  this  defendant  and 
said  cross  complainant  and  said  Lelhy  &  Son 
upon  the  said  notes  of  this  defendant,  as  In 
the  said  cross  bill  of  complaint  set  forth, 
should  be  submitted  and  determined  upon  a 
hearing  of  tbe  original  bill  and  supplemental 
bill  in  ,thls  cause,  and  that,  if  it  was  found 
that  this  defendant  was  indebted  to  said  cross 
complainant.  It  should  tie  decreed  in  this 
cause  tbat  he  pay  to  said  cross  complainant 
whatever  sum  should  appear  upon  an  ac- 
counting to  be  Justly  due  from  this  defend- 
ant to  said  cross  complainant  upon  said  two 
notes,  or  either  of  them.'  The  cause  was  re- 
ferred to  a  master,  who  found  and  reported, 
among  other  things,  that  tbe  appellee  receiv- 
ed the  notes  without  notice  of  any  of  the 
equitable  defenses  against  them  claimed  by 
the  appellant,  and  that  there  was  due  to 
app3ilee  tbe  sum  of  $4,045  on  the  note  that  U 
V.45H.B.I10.7— 88 


discounted,  and  $2,068.83  on  tbe  indebtedness 
tbat  tbe  other  note  was  pledged  as  collateral 
to.  Tbe  cause  coming  on  to  be  beard  upon 
exceptions  filled  by  the  appellant  to  the  mas- 
ter's report,  It  was  ordered,  on  motion  of 
ai^Uant's  solicitor,  tbat  tbe  ori^nal  bill  and 
supplemental  bill  of  appellant  be  dismissed 
as  to  the  Lelhys,  and  thereupon,  on  the 
court's  own  motion,  the  cross  bill  of  appel- 
lee and  the  supplemental  bill  as  to  it  were 
also  dismissed.  Subsequently,  on  motion  of 
appellee,  the  court  set  aside  Its  order  dismiss- 
ing tbe  original  and  supplemental  bill  as  to 
appellee,  and  also  appellee's  cross  bill,  and 
entered  a  decree  coDflrming  the  master's  re- 
port in  respect  to  the  allegations  of  the  cross 
bill,  and  tbat  appellee  (said  cross  complain- 
ant) have  and  recover  from  appellant  tbe 
sum  so  found  due  by  the  master,  together 
with  lawful  Interest  from  the  date  of  the 
report,  and  ordered  execution  therefor.  It 
Is  from  such  decree  that  Oils  appeal  la  pros- 
ecuted. 

"It  is  contended  by  the  appellant  that,  he 
having  dismissed  bis  original  and  supplemen- 
tal bill  as  against  tbe  Lelhys,  the  court  prop- 
erly dismissed  the  same  as  to  the  appellee,  and 
also  appellee's  cross  bill,  and  that  it  was  error 
to  vacate  such  order  of  dismissal.  The  allega- 
tions and  theory  of  the  original  and  supple- 
mental bills  were  that,  upon  an  accounting, 
there  would  be  found  to  be  nothing  due  from 
appellant  on  said  notes,  as  between  himself 
and  the  Lelhys,  and  that,  owing  to  existing 
equities  between  himself  and  the  Lelhys,  who. 
were  the  payees  of  the  notes,  of  which  the  ap- 
pellee had  notice,  and  advantage  of  which  ap- 
pellant could  not  have  In  the  suits  at  law 
brought  by  appellee  against  him  upon  the 
notes,  he  was  entitled  to  an  injunction  against 
the  prosecution  of  said  suits  at  law,  and  It 
was  upon  such  allegations  that  be  obtained 
his  Injunction.  The  cross  bill  that  was  filed 
by  appellee  was  clearly  germane  to  tbe  issues 
raised  by  tbe  original  and  supplemental  bills; 
and,  while  appellant  had  the  right  to  dismiss 
his  original  and  supplemental  bills  as  against 
the  Lelhys,  Jurisdiction  by  the  court  to  retain 
the  same  as  to  appellee  was  not  thereby  lost, 
and  it  was  error  for  the  court  to  dismiss  them 
and  appeUee's  cross  bill,  as  was  done.  It  be- 
ing error  to  dismiss  them,  It  was  proper  for 
tbe  court  to  vacate  its  order  of  dismissal,  and 
reinstate  them,  and  to  proceed  to  a  decree  up- 
on the  merits  of  the  cause,  as  between  appel- 
lant and  appellee.  We  say  this  without  refer- 
ence to  the  stipulation  entered  into  by  the  par- 
ties, as  admitted  by  appellant,  for  it  need  not 
be  argued  tbat  consent  cannot  confer  juris- 
diction. Jurisdiction  was  acquired  under  the 
original  and  supplemental  bills  filed  by  appel- 
lant, and,  under  the  provisions  of  our  statute, 
they  could  not  be  dismissed  as  against  the  ap- 
pellee, who  bad  filed  its  cross  bill  without  its 
consent;  and,  jurisdiction  having  been  thus 
acquired.  It  was  proper  that  It  should  be  re- 
tained for  the  determination  and  settlement  of 
all  the  equities  between  the  parties  in  relation 
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to  the  Bnb]ec^matter  of  the  suit  Parties  re- 
sortlnif  to  equity,  and  loTltlnff  Its  admlnletra- 
tloD,  are  not  permitted,  after  ttae  flUng  of  a 
cross  bill  which  prays  for  r^ef  germane  to  the 
original  suit,  and  after  being  dented  In 
eqnlty,  or  anticipating  defoit  there,  to  re- 
trace their  steps,  and  compel  the  defendant, 
who  has  filed  his  cross  bill,  to  again  return  to 
the  court  of  law,  from  proceeding  In  which  he 
had  been  enjoined.  True,  the  appellant,  by 
dismissing  his  bills  as  to  the  Lelhys,  who  were 
the  only  defendants  thereto  except  the  appel- 
lee, was  left  with  the  appellee  as  his  only  ad- 
versary as  to  matters  which,  doubtless,  might 
hare  been  tried  at  law;  but  the  appellant  had 
brought  the  app<^lee  Into  a  court  of  equity, 
under  his  blUs,  settli^  up  facts  that  gave  a 
court  of  eqidty  jurisdiction;  and  the  equity 
court,  haTli^  thereby  acquired  jurisdiction  for 
all  equitable  purposoi,  retained  It  to  give  full 
relief,  whether  legal  or  equitable,  as  to  all  pur- 
poses relating  to  the  subject-matter  of  the 
bills,  although  it  so  happened  that  at  last  it 
gave  relief  only  as  to  matters  which  would  not 
have  been  proper  subjects  of  equitable  Inter- 
pocdtton  if  they  alone  were  the  original  sub- 
jects of  relief.  Stlckn^  t.  Oondy,  182  m.  213, 
23  N.  E.  1034.  The  master  found  that  the 
appellee  took  the  notes  In  due  course  of  busi- 
ness, for  a  valuable  consideration,  and  with- 
out notice  of  any  equities  against  them,  and 
the  decree  followed  the  report  tit  the  master. 
An  examination  of  the  evidence  satisfles  ns  of 
the  correctness  of  such  finding.  TbA  recital, 
by  Indorsement  on  the  notes,  that  they  were 
secured  by  a  Hen  upon  the  maker's  Interest  In 
certain  horses  described  In  a  specified  agree- 
ment had  no  effect  to  put  the  appellee  upon 
Inquiry  as  to  the  terms  of  that  agreement. 
Tlie  fact.  If  true,  tbat  tiie  notes  were  secured 
as  reclt^  did  not  affect  their  negotiability. 
Byles,  Bins,  101.  A  redtal  upon  a  promla- 
Bory  note,  to  destroy  its  negotiability,  must  be 
of  a  kind  that  in  some  respect  qnaUfles  or 
makes  uncertain  or  conditional  the  promise. 
Slegd  V.  Bank.  131  lU.  669, 23  N.  B.  417. 

"The  further  contention  Is  urged  tbat  the 
notes  were  given  for  a  £^mlng  consideration, 
and  therefore,  by  force  of  the  statute,  were 
void  In  the  bands  even  of  an  Innocent  bolder 
for  value.  The  notes  were  given  for  an  in- 
terest In  race  horses.  It  Is  true;  but  tbat  a 
race  horse  mi^  be  the  subject  of  a  valid  con- 
tract of  purchase  and  sale,  as  much  so  as  a 
mule  or  an  ox,  Is,  we  think,  not  open  to  dis- 
pute. In  the  absence  of  statutory  prohibition. 
The  statute  nowhere  prohibits  the  breeding 
or  dealing  In  or  running  of  race  horses.  And 
we  do  not  think,  although  It  was  contemplat- 
ed between  the  parties  when  the  notes  were 
made  that  theg'  should,  as  they  did,  etAer  into 
a  partnership  agreement  for,  among  other 
things,  racing  for  money  the  very  same  hors- 
es for  an  interest  In  which  the  notes  were 
given,  that  the  consideration  of  the  notes  was 
thereby  tainted  to  the  extent  of  making  them 
void  In  the  hands  of  an  Innocent  bolder.  The 
partnership  articles  make  no  mention  wbat- 


evec  of  the  notea,  but  oi>en  with  a  redtal 
that  the  two  Lelhys  and  appellant  are  each 
owners  of  a  one-third  Intraest  in  the  hwses, 
naming  them,  and  then  proceeds  with  stipu- 
lations as  to  the  racing  of  them,  and  the 
buying  and  selling  of  other  boraes,  etc.^  and 
the  management  of  the  outfit.  The  notes  did 
not  pi^  for  or  represent  In  any  way  an  In- 
terest In  any  moneys  won  or  staked  on  ra< 
dug,  or  on  any  other  uncertain  and  gambling 
event  or  circumstance,  but  were  given  only 
for  horses  and  their  equipment.  In  a  sens^ 
thc7  were  given  for  something— horses— to  be 
used  In  racing  for  money;  but  so  might  It 
be  said  of  the  purchase  of  boots  for  a  jockey, 
of  the  hiring  of  men  to  construct  a  race  track, 
or  of  carpenters  to  erect  a  judge's  stand,  and 
therefore  tai  aid  of  gaming.  But  we  do  not 
feel  strongly  constrained  to  declare  such  era- 
tracts  to  be  void.  It  would  be  going  beyond 
anything  that  the  legislature  has  ever  done 
with  reference  to  contracts  and  negotiable 
paper  to  hold  these  notes  void,  and,  except 
by  statutory  enactment,  there  could  be  no 
pretNise  of  the  Invalidity  of  such  Instruments 
as  the  notes  In  question. 

"We  do  not  consider  it  necessary  to  discuss 
other  points  argued  in  behalf  of  appellant 
The  main  questkms— that  the  notes  wete  ne* 
gotlable,  and  were  acquired  by  appellee  In 
the  regular  course  of  its  banking  business, 
for  value,  and  without  notice  of  any  of  the 
alleged  equities  against  them;  the  jurlsdlc- 
tlm  of  the  court  of  equity  to  give  judgment 
upon  the  notes;  and  that  the  notes  are  not 
tainted  with  a  prohibited  consideration,  so 
as  to  render  them  void  in  the  hands  of  ap- 
pellee—being determined  adversely  to  the 
appellant.  It  remains  onty  necessary  to  say 
that  we  discover  no  substantia]  error  in  the 
record,  and  to  affirm  the  decree  ot  the  dr- 
cult  court,  which  Is  according  d<ni&" 

Loesch  Bros.  &  HoweU,  for  appellant.  Rich 
&  Stone,'  for  appellee^ 

BAKER.  J.  (after  stating  the  facts).  The 
appellate  court  properly  disposed  of  the 
cause,  and  we  concur  In  and  adopt  the  views 
expressed  In  Its  <vInloa  We  have  carefully 
examined  the  elaborate  briefs  filed  In  this 
court  by  counsel  for  appellant,  and  ft  seems 
to  ns  that  there  is  but  one  point  upon  which 
there  Is  occasion  for  adding  anything  to  what 
has  already  been  said  In  the  case. 

Appellant  says  that  the  original  bill  prayed 
an  accounting.  Injunction,  receiver,  and  dis- 
solution between  partners  who  had  formed  a 
partnership  for  flie  pui^iose  ot  radng  horses 
for  money,  ipurses,  and  prizes  on  different 
race  ttacks  In  this  and  other  states;  that  the 
contract  and  partnerships  entered  into  were 
for  the  purpose  of  gaming,  and  an  Illegal 
contract  or  partnSrshlp,  and,  under  our  stat- 
utes, void,  and  not  enforceable;  that,  there- 
fore, the  court  had  no  jurisdiction  to  enter* 
tain  the  orlgbial  and  snppiemratal  bills;  that 
the  cross  bill  was  auxlUaiy  to  and  dependent 
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on  the  original  aod  supplemental  bills;  and 
that,  the  court  having  do  jurisdiction  over  the 
original  and  aupplemental  bills,  the  croas  bill 
must  fall.  And  he  complains  that  the  appel- 
late coort  passed  no  opinion  as  to  the  legality 
of  the  partnership  agreement,  or  the  partner- 
ship subsisting  under  tiiat  agreement.  The 
original  bill  was  for  an  injunction,  and  the 
appointment  of  a  receiver,  and  for  the  disso- 
lution of  an  alleged  partnership,  and  the  set- 
tlement of  the  partnership  accounts.  These 
are  all  matters  that  are  wlthUt  the  general 
Jurisdiction  of  a  court  of  chancery.  The  sup- 
plemental bill  was  in  line  with  the  original 
bin,  and  was  filed  for  the  purpose  of  subject- 
ing certain  legal  rights  claimed  by  ^pellee 
to  the  supposed  eqnttles  of  appellant.  Appel- 
lant came  Into  the  chancery  court,  claiming 
In  both  his  bills  that  he  had  equitable  rights; 
'and  these  rights,  so  claimed,  were  of  such 
character  as  that;  If  they  had  any  valid  ex- 
istence, they  were  pro[»erly  cognizable  In  that 
court,  and  in  that  court  only.  He  had  a  right 
to  be  heard  In  that  court  In  support  of  his 
claim,  and  bad  a  right  to  contend  that  the 
partnership  agreement  was  a  valid  agree- 
ment, and  the  partnership  entered  Into  a  law- 
fill  partnership,  and  that  he  was  entlfled  to 
all  the  benefits  resoltlng  therefrom.  The 
court,  without  doubt,  had  jurisdiction  to  give 
Judgment  upon  the  case  that  he  ^hlblted. 
Suppose  a  demurrer  had  been  Interposed  to 
the  bills  for  want  of  equity;  would  he  not 
have  had  a  right  to  Insist  upon  the  validity  of 
the  contract  and  partnership?  And  would 
not  the  court  have  had  Jurisdiction  to  adju- 
dicate ui>on  such  contentions?  If  A.  should 
sue  B.  In  an  action  at  law  to  recover  $100 
won  on  a  horse  race,  would  not  the  court 
have  Jurisdiction  to  adjudicate  in  the  suit? 
In  Tatman  v.  Stiader,  23  III.  ^B,  cited  by  ap- 
pellant, it  was  an  open  question  whether  win- 
ning money  on  a  horse  race  was  gaming,  this 
court  reversing  the  decision  <tf  the  court  be- 
low. 

When  a  complainant  flies  a  ttlU  that  prop- 
erly falls  under  one  or  another  of  the  heads 
of  otdlnaty  chancery  jurisdiction,  the  right 
of  the  defendant  to  maintain  a  cross  bill  that 
Is  germane  to  the  original  bill  Is  not  depend- 
ent u{>on  the  validity  of  the  claim  made  In 
the  original  bill.  If  answer  Is  interposed, 
Instead  of  a  demnrrer  to  the  original  bill,  the 
court  may,  at  the  hearing,  dismiss  the  bill 
^or  want  of  equity;  ana  It  is  Immaterial 
whether  this  be  done  for  want  of  proof,  or 
because  the  bill  does  not  on  Its  face  show  a 
case  for  equitable  relief.  Bere  appellant  him- 
self Set  up  the  contract  and  the  partnership, 
and  claimed  their  validity,  and  Invoked  the 
equitable  Jurisdiction  of  the  conrt.  He  en- 
joined appellee  from  the  prosecution  of  Its 
suit  at  law,  and  forced  It  Into  chancery.  He 
answered  the  cross  bill,  and  not  only  did  not 
claim  appellee  had  an  adequate  remedy  at 
law,  or  challenge  the  Jnrisdictton  of  the  court 
of  equity  to  entertain  the  cross  blQ,  but  ex- 
pressly canceled  and  agreed  to  the  exercise 


of  such  Jurisdiction;  and  neither  he  nor  any 
of  the  other  parties  to  the  litigation  made 
any  claim  or  suggestion  In  the  circuit  court 
that  the  partnership  agreement  was  Illegal, 
or  the  partnership  not  a  valid  partnership. 
The  matters  alleged  In  appellant's  bills  re- 
lated to  matters  of  contract,  and  were  not 
wholly  foreign  to  the  jurisdiction  of  a  court 
of  chancery.  Richards  v.  Railway  Co.,  124 
ni.  516,  16  N.  B.  909;  Stickney  v.  Goudy,  132 
IlL  213,  23  N.  E.  1034.  It  would  be  inequi- 
table to  allow  appellant  to  deny  for  the  first 
time  after  appeal  taken  the  equitable  Juris- 
diction which  he  himself  Invoked,  and  forced 
appellee  to  submit  to.  Clemmer  v.  Bank,  157 
lU.  206,  41  N.  E.  728,  and  aothoritles  there 
cited. 

After  the  issues  had  been  Joined  In  the 
cause,  and  the  evidence  reported  by  the  mas- 
ter, appellant  dismissed  his  original  and  sup- 
plemental bills,  as  to  Gteorge  W.  Leihy  and 
Morgan  P.  Leihy,  and  this  eliminated  from 
.  the  cause  the  matter  of  the  partnership 
agreenjent  between  appellant  and  said  Lel- 
hys.  Consequently,  the  matters  of  said  part- 
nership and  said  partnership  agreement  were, 
not  submitted  to  the  decision  of  the  circuit 
court,  and,  In  fact,  said  court  made  no  adju- 
dication and  rendered  no  decree  in  regard 
thereto;  and  so  there  Is  no  occasion  for  ex- 
pressing an  opinion  on  the  question  that  was 
first  raised  upon  appeal  as  to  the  legality  of 
the  partnership  and  partnership  agreement. 
The  Judgment  of  the  appellate  court  la  af- 
firmed. Affirmed. 


(146  tnd.  SI9) 
STOUT  T.  RAYL  et  aL 
(Supreme  Oourt  oi  Indiana.    Dee.  4,  1806.) 

Dbbdb— DBI.IVBRT— Validitx— AppbalahdEiirob 

— ^Kkview— Objbctionb  not  Madb 
B  ELO  W — Re  VE  K3AU 

1.  Where  deeds  are  delivered  by  the  grantmr  to 
B  third  person,  to  be  delivered  on  his  death  to  the 
grantera,  and  the  grantor  parts  with  alt  dominion 
over  them,  and  reaerves  no  right  to  recall  the 
deeds  or  alter  their  provisioas,  the  title  passes  at 
the  time  of  the  delivery  of  the  deeds  to  such  third 
person. 

2.  S.  delivered  to  bis  wife  deeds  executed  b^ 
him  and  her,  with  directions  to  keep  them  until 
his  death,  and  then  deliver  them  to  W.  The 
deeds  were  placed  in  an  envelope,  and  indonied, 
"Deeds  to  lie  delivered  by  W.  after  my  death;'' 
and  on  each  deed  were  the  words,  "After  niy 
death,  thia  deed  to  be  delivered  by  W."  After 
S.'b  death,  W.  delivered  the  deeds  to  the  gran- 
tees named  therein.  Beld,  that  the  deeds  were 
not  invalid,  as  an  attempt  by  the  grantor  to  make 
a  testamentary  disposition  of  the  land,  without 
the  1^1  formalities  of  a  will. 

3.  Objections  to  evidence  not  stated  at  the  time 
it  is  objected  to  cannot  be  urged  on  appeal. 

Appeal  from  circuit  court,  Hamilton  coun- 
ty; R.  R.  Stephenson,  Judge. 

Action  by  Andrew  P.  Stout  against  Mary  A. 
Rayl  and  others  to  set  iwlde  deeds  to  defend- 
ant Rayl  executed  by  Robert  Stout  and  wife, 
and  to  quiet  plaintiff's  title  In  an  undivided 
part  of  the  land  described  In  the  deeds,  as 
one  of  the  children  and  heirs  ot  Robert  Stout. 
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deceased.  •From  «  Judgment  In  favw  ot  de- 
fendants, plaintiff  appeals. 

8.  D.  Stuart  and  J.  F.  Neal,  for  appellant 
Obrfstlan  A  Ohrlstlan  and  Jesse  Hodgin,  for 
appellees. 

McOABE,  J.  The  errors  assigned  on  this  ap- 
peal call  in  question  the  conclusions  of  law 
stated  on  the  special  finding  of  facts  by  the 
circuit  court,  anci  the  action  of  that  court  in 
overruUng  the  plaintiff's  motion  for  a  new 
trial.  The  substance- of  the  special  finding  la 
as  follows:  (1)  That  Robert  Stout  died,  in- 
testate, on  June  18,  1895,  leaving,  survlTing 
him,  as  his  only  heirs  at  law,  the  defendant 
Jemima  Stout,  his  widow,  Lucius  Stout,  Mary 
Ann  Allen,  and  Andrew  P.  Stout,  his  chil- 
dren. (2)  That  on  the  ffid  day  of  October, 
1881,  Robert  Stout,  by  warranty  deed,  his 
wife,  Jemima,  Joining  therein,  conv^ed  to 
the  defendant  Mary  Rayl  certain  described 
real  estate  situate  In  Hamilton  county,  Ind., 
containing  60  acres.  Said  deed  was  duly  ac- 
knowledged on  said  day,  before  a  Justice  of 
the  peace.  That  thereafter,  on  aaid  day,  said 
deed  was  handed  to  the  defendant  Jemima 
Stout  by  said  Robert  Stout,  he  saying  to  her: 
"Take  It,  and  Iceep  It  In  a  safe  place  until  ray 
death;  then  deliver  It  to  B.  F.  Wells."  That 
said  Jemima  Stout  took  said  deed,  and  put 
It  In  a  drawer,  which  was  a  safe  place,  and 
kept  possession  of  it  there,  under  lock  and 
k«y,  until  the  death  of  said  Robert  Stout, 
whereupon  she  dellTcred  said  deed  to  said 
B.  P.  Wells.  That  said  deed,  on  the  day  of 
Its  executiffli,  was  put  Into  an  envelope  by 
said  Robert  Stout,  and  sealed  up,  and  there 
were  Indorsed  on  said  envelope  the  words, 
"Deeds  to  be  delivered  by  B.  F.  Wells  after 
my  death;"  and  there  were  Indorsed  on  said 
deed  the  words,  "After  my  death,  this  deed 
to  be  delivered  by  B.  F.  Wells."  That  said 
B.  F.  Wells,  pursuant  to  the  Instruction  giv- 
en him  by  Robert  Stout  in  his  lifetime,  called 
for  and  received  said  deed  after  the  death  of 
said  Robert  Stout  from  the  defendant  Jemi- 
ma Stout,  and  caused  the  same  to  be  record- 
ed In  the  deed  records  of  the  county;  and, 
after  said  deed  had  been  so  recorded,  he  de- 
livered it  to  the  defendant  Mary  Rayl,  who. 
accepted  the  same,  and  went  into  possession 
of  said  real  estate.  (3)  That  on  February  9, 
1884.  said  Robert  Stout,  by  warranty  deed,  his 
wife,  Jemima  Stout,  Joining  therein,  conv^ed 
to  the  defendant  Mary  Rayl  certain  other 
described  real  estate  situate  In  the  county  of 
Hamilton  and  state  of  Indiana,  containing  20 
acres,  more  or  less.  That  said  deed  was  duly 
acknowledged  before  a  justice.  That  on  said 
day,  after  said  deed  had  been  duly  signed 
and  acknowledged,  said  Robert  Stout  handed 
said  deed  to  the  said  defendant  Jemima 
Stout,  saying  to  her:  "Take  It,  and  keep  it  In 
a  safe  place  until  after  my  death;  then  deliv- 
er It  to  B.  F.  Wells."  That  said  Jemima 
Stout  took  said  deed,  and  put  It  in  a  drawer, 
which  was  a  safe  place,  and  kept  possession 


of  It  there,  under  lock  and  key,  until  the 
death  of  said  Robert  Stout  That  thereupon 
she  delivered  said  deed  to  B.  F.  Wells.  That 
said  deed,  on  the  day  of  Its  execution,  was 
put  Into  an  envelope,  and  sealed  up,  and  thero 
was  indorsed  on  said  envelope  this  language, 
"Deeds  to  be  delivered  by  B.  F.  Wells  after 
my  death;"  and  there  was  indorsed  on  said 
deed  this  language,  "To  be  delivered  by  R 
F.  Wells;"  and  that  said  B.  F.  Wells,  pur- 
suant to  the  instructions  given  him  by  Rob- 
ert Stout  In  his  lifetime,  called  for  and  re- 
ceived said  deed  after  the  death  of  said 
Robert  Stout  from  the  defendant  Jemima 
Stout  and  had  the  same  recorded  In  the  deed 
records  of  the  county,  and  thereafter  deliv- 
ered It  to  said  defendant  Mary  Rayl,  who 
accepted  the  same,  and  went  Into  possession 
of  said  real  estate.  (4)  That  said  Robert 
Stout  deceased,  at.  no  time  after  the  execu- 
tion of  either  of  said  deeds,  and  placing  them 
in  the  hands  of  said  Jemima  Stout  ever  ex- 
ercised any  control  or  authority  over  them,  or 
ever  called  for  them.  (5)  TtiaX  said  Robert 
Stout  during  his  lifetime  exercised  full  con- 
trol over  said  real  estate,  and  received  the 
rents  and  profits  therefrom,  and  paid  the  tax- 
es thereon,  and  that  his  pcursonal  property  left 
by  him  is  sufficient  to  pay  his  debts.  (5^ 
That  at  the  time  of  signing  each  of  said 
deeds  before  said  Justice,  said  Robert  Stout 
directed  his  wife  to  take  charge  of  them, 
and  not  let  his  body  get  cold  in  death  before 
delivering  them  to  B.  F.  Wells.  That  she  ac- 
cordingly took  sole  charge  of  said  deeds,  and 
put  them  under  lock  and  key  in  a  drawer, 
where  she  and  said  Robert  kept  th^  pri- 
vate papers.  While  he  had  access  to  s^d 
drawer  by  obtaining  the  k^  from  her,  he 
never  had  or  resumed  control  of  said  deeds, 
or  the  other  deeds  to  his  children,  but  left 
them  In  the  possession  of  his  said  wife.  Fre- 
quently, prior  to  his  death,  and  after  making 
said  deeds,  he  bad  conversations  with  said  B. 
F.  Wells,  In  which  he  directed  him  to  d^v- 
er  the  deeds  after  his  death  to  the  grantees; 
and  said  Wells  did  so  deliver  them,  but  he 
never  saw  or  had  possession  of  them  until 
they  were  delivered  to  him  by  Mrs.  ^tout 
(6)  That  said  defendant  Mary  Rayl,  since  the 
death  of  said  Robert  Stout,  has  had  posses- 
sion of  said  real  estate,  and  paid  the  taxea 
thereon,  and  received  the  rents  and  profits 

therefrom,  of  the  value  of  $  .   (7)  That 

at  the  same  time  said  first  deed  was  signed 
and  acknowledged  by  said  Robert  Stout  and 
Jemima  Stout  his  wife,  to  Mary  Rayl.  said 
Robert  and  wife  conveyed  to  plaintiff,  An- 
drew P.  Stout  a  certain  tract  of  real  estate 
situate  In  said  county  and  state,  and  also  con- 
veyed to  each  of  the  defendants,  by  separate 
deeds,  a  cert^n  tract  of  real  estate  situate  In 
said  county  and  state,  each  of  which  said 
deeds  was  placed  in  the  envel<^  in  which 
said  first  deed  to  Mary  Rayl,  herein  men- 
tioned, was  placed,  and  each  of  said  deeds 
was  handed  to  said  defendant  Jemima  Stout 
by  said  Robert  Stout,  saying  to  her,  "Take  It, 
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End  Ice^  It  In  a  nfe  place  until  mr  death, 
and  then  deUver  It  to  B.  F.  Wells;"  tbat  said 
Jemima  Stout  took  each  of  said  deeds,  and 
irat  tbem  In  a  drawer,  whlcb  was  a  safe 
places  and  kept  possession  of  eacb  of  them 
ttaere,  onder  lode  and  key,  ontQ  the  death  of 
said  Robert  lliat,  <m  the  death  of  said  Rob- 
ert Stout,  she  dellTered  each  of  said  deeds 
to  said  B.  F.  Wells.  That  there  was  htdorsed 
on  eacb  of  said  deeds  this  language,  "To  be 
delivered  B.  F.  Wells,"  and  there  was  In- 
drased  upon  Bald  envelope  this  language, 
"Deeds  to  be  delivered  by  B.  F.  Wells." 
That  said  B.  F.  Wells,  after  the  death  of  Rob- 
ert Stout,  called  for  and  received  each  of  said 
deeds  from  the  defendant  Jemima  Stout,  and 
had  each  of  them  recorded  In  the  deed  rec- 
ords In  Hamilton  eonnty.  and  afterwards  de- 
livered them,  respectively,  to  Andrew  P. 
Stout,  Jemima  Stout,  and  L>  R.  Stout,  eaco 
of  whom  accepted-  the  deed  so  delivered,  aod 
took  possession  of  the  real  estate  described 
therein,  and  are  now  and  ever  since  have  been 
in  [Kwsession  thereof.  That  said  Mary  Rayl 
had  lived  In  said  Stouf  s  family  28  years  prior 
to  his  death,  and  he  adopted  the  plan  of  di- 
viding his  real  estate  by  deed,  as  above  found. 
Instead  of  by  will  or  otherwise,  which  plan 
was,  after  his  death,  ratified,  adopted,  and 
acted  upon  by  his  heirs,  as  well  as  said  Maiy. 
The  conclusions  of  law  woe  that,  upon  the 
foregoing  facts,  the  court  concludes  the  law 
to  be  with  the  defendants,  and  that  the  plain- 
tiff take  nothing  by  his  complaint,  and  pay 
the  costs,  to  each  of  which  conclusions  of 
law  the  plaintlEt  excectted.  The  complaint 
sought  to  set  aside  said  deeds  to  Mary  Rayl, 
and  to  quiet  plalntiCTB  all^^  title  in  and  to 
the  undivided  one-third  of  two-thirds  of  said 
real  estate,  as  one  of  the  children  and  heirs 
of  Robert  Stout,  deceased. 

It  Is  contended  that  the  conclusion  of  law 
•tated  by  the  circuit  court  Is  wrong,  because^ 
as  Is  claimed— First,  that  the  facts  found 
show  that  there  nev^  was  a  1^^  delivery  of 
the  deeds;  and,  second,  tliat  the  transaction 
was  an  attempt  on  the  oart  of  the  grantor  to 
make  a  testamentary  disposition  of  his  prop- 
erty by  deed,  and  without  the  legal  formall* 
ties  of  a  win.  The  cases  of  Stewart  v.  Weed, 
11  Ind.  92,  and  Squires  v.  Summers,  85  Ind. 
252,  are  very  similar  In  their  facts  to  the  case 
at  bar,  and  the  conclusion  there  reached  fully 
BopDorts  the  conclusion  of  law  stated  in  the 
present  case.  In  the  latter  case  It  was  said  on 
paxes  253  and  254:  "The  deed  was  executed 
and  duly  acknowledged  by  Richard  (Sum- 
mers), Sr.,  and  Paulina,  bis  wife,  In  the  pres- 
ence of  Thomas  Sutton,  the  justice  who  took 
the  acknowledgment,  and  Aaron  Summers, 
husband  of  the  grantee,  Mary  Summers.  The 
other  srrantees  were  Richard  Summers,  Jr., 
and  Thomas  Summers.  After  the  deed  was 
signed  and  acknowledged,  the  justice  banded 
ft  to  Richard  Summers,  Sr.,  who  handed  It  to 
Aaron,  the  husband  of  one  of  the  grantees, 
saying:  *Take  It,  and  give  it  to  some  one  to 
keep  wMle  Ittre;  then  to  be  recorded.*  Aaxon 


took  the  deed,  saying  to  Richard*  Sr.:  'I  wOl 
give  It  to  PanUna.*  Richard.  Sr.,  then  said 
to  her:  Take  It,  and  put  It  away  in  the 
drawer,  and  take  care  of  It  until  I  die;  then 
it  is  to  be  recorded.'  After  the  execution  of 
the  deed,  Richard,  Sr.,  expressed  dlssatlsfao- 
tlon  with  the  deed,  and  asked  Paulina  where 
It  was.  When  told  that  It  was  In  the  drawer, 
he  said  that  they  had  forfeited  It;  tbat  It  had 
never  been  delivered,  and  that,  if  it  had  be^ 
the  children  could  have  It  set  aside;  and  that, 
as  soon  as  he  got  able,  he  would  go  to  town, 
and  have  a  deed  made  to  suit  him.'  This  he 
said  In  the  Dresence  of  Thomas  Summers,  one 
of  the  grantees.  Upon  these  facts,  there  was 
no  error  in  the  conclusion  of  the  court  that 
the  title  to  the  land  therein  conveyed  was  vest 
ed  In  the  grantees.  •  •  •  When  a  deed  la 
delivered  to  a  third  person,  for  the  use  of  the 
grantee,  the  deed  will  take  effect  from  the  ln> 
stant  of  such  delivery.  If  the  grantor  parts 
with  all  control  over  the  Instnunent.  Stewart 
v.  Weed,  11  Ind.  92,"  To  the  same  effect  are 
Wilson  V.  Carrlco,  140  Ind.  533,  40  N.  B.  50; 
IMnwIddle  v.  Smith,  141  Ind.  818,  40  N.  B. 
748;  Smiley  v.  Smiley,  114  Ind.  258,  16  N.  E. 
5S5.  Mr.  Washburn,  In  his  work  on  Real 
Property  (5tb  Bd..  vol.  8,  at  pages  319, 
states  the  law  thus:  "Whether  putting  a  deed 
Into  a  third  person's  hands  Is  a  [iresent  deliv- 
ery, or  an  escrow,  depends  upon  the  Intent  of 
the  parties.  If  the  delivery  depends  upon  the 
performance  of  a  Condition,  tt  Is  an  escrow; 
otherwise.  It  Is  a  present  grant,  Oiough  It  be 
to  wait  the  lapse  of  time  or  happening  of  an 
event  If  it  is  to  be  delivered  at  the  grantors 
death,  It  Is  a  {iresent  deed;  and  a  quitclaim  by 
the  grantee.  Intermediate,  would  pass  his  es- 
tate." An  eminent  author  correctly  and  cleajv 
ly  states  the  law  thtis:  ^wheie  a  grantor  exe- 
cutes a  deed,  and  delivers  it  to  a  third  person, 
to  hold  until  the  death  of  the  grantor,  the  lat- 
ter parting  with  all  dominion  over  It  and  re- 
serving no  right  to  recall  the  deed  or  alter  Its 
provisions.  It  seems  to  be  settled  by  the  weight 
of  authority  that  the  delivery  is  effectual,  and 
the  grantee,  on  the  death  of  the  grantor,  suc- 
ceeds to  the  title.  A  delivery  of  this  kind 
may  be  considered,  in  effect  an  escrow,  but 
dlffera  from  that  in  the  fact  that  a  delivery  in 
escrow  Is'  dependent  upon  the  performance  of 
some  event  &od  not  upon  the  lapse  of  tlma" 
1  Devi.  Deeds,  |  280.  It  Is  equally  clear  that 
the  transaction  did  not  constitute  an  attempt 
to  make  a  testamentary  disposition  of  the 
land  by  the  grantor  In  the  deeds  in  question. 
Owen  V.  Williams,  114  Ind.  179,  15  N.  E.  678. 

Objection  is  urged  to  the  admlsdon  of  the 
testimony  of  Jemima  Stout  as  to  the  directions 
given  by  her  husband  as  to  what  she  should 
do  with  the  deeds.  The  objection  now  urged 
to  that  testimony  Is  that  It  does  not  appear 
therefrom  that  these  directions  were  given  at 
the  time  the  deeds  were  deposited  with  her. 
But  no  such  objection  was  stated  at  the  time 
the  admission  of  the  testimony  was  objected 
to.  It  has  often  been  decided  by^  this  court 
that  objections  to  the  admlsslfm  of  evidence 


Digitized  by  Google 


518 


45  M0BTHIDA8TBBM  RBPOBTBIB. 


(Ind. 


not  itated  at  Oie  time  It  Is  objected  to  cannot 
be  luged  bera  on  appeeL  Tbe  objection  that 
•udi  testlinonr  was  not  part  of  tbe  res  gestn 
waa  made,  but  tbe  oourt,  in  admitting  tbe  evl- 
HeacBf  ezpieasly  stated  tbat  It  was  admitted 
as  a  part  of  tbe  act  of  dellTery.  If  tbeee  di- 
rections were,  in  fiut,  ^ven  at  a  diCTeient  time 
tban  tbat  of  the  deliveiy  of  tbe  deeds,  and 
tbereby  renda«d  Incompetent,  It  was  in  tbe 
power  of  appelant  to  bave  so  sbown  a 
pcapet  qnefltion  to  the  witness;  and  then  he 
might  have  moved  to  strike  out  the  testimony. 
He  falls  to  make  tbe  oror  alleged  appear  by 
the  record,  and  hence  he  cannot  secure  a  ro- 
Tcnal  therefor.  Errors  wblcb  tbe  complain- 
ing party  falls  to  make  appear  afflrmattTely 
by  the  record  ate  not  errors  so  tar  aa  such  rec- 
ord te  ccmconea  There  la  no  foundation  for 
appellant's  claim  that  the  special  finding  la  not 
supported  by  the  erldence.  Tbe  drcnlt  conrt 
did  not  err  in  Its  conclusions  of  law.  and  In 
•TermUng  appellants s  motion  for  a  new  trial. 
Tbe  Judgment  la  afllrmed. 


(X«  Ind.  S61) 

SUTTON  r.  BALDWIN. 
(Sapreme  Court  of  iDdiana.    Dec.  8,  1896.) 
BteaoDTHHT  Bau~Fatkrnt  bt  Cheot— Estdfpbl 

—  BtJMHART  ReUEDT. 

1.  A  check  glren  aad  received,  by  agreement  of 
the  parties,  as  a  payment  of  a  debt,  extm^ishea 
the  debt:  and,  if  not  paid,  tbe  risht  of  action  is 
OD  the  check,  and  not  on  the  original  debt 

2.  A  sheriff  receiTed  a  check  in  parment  for  a 
deed  issued  under  sale  in  esecutioD,  and  delivered 
the  same  to  plaintiff  ia  execution,  who  had  ^owl- 
edge  of  the  agreement  under  whidi  the  check  was 
rece'ved.  Bkd  that,  under  the  drcumstances, 
such  plaintiff  in  execntion  was  estopped  to  urge 
tbat  the  sheriff  had  no  aathority  to  receive  the 
dieck  in  payment 

8.  Where  a  creditor  In  execution  receiTes  a 
theck  giTen  by  a  purchaser  at  an  execution  sale 
for  a  deed  thereunder,  and  makes  no  offer  to  re- 
flcind  the  contract  or  tender  back  the  check  when 
payment  thereof  was  refused,  be  is  not  eDtitle<l  to 
the  summary  remedy  proTided  by  Rev,  St.  1804,  | 
772  (KeT.  St.  1881,  |  760),  for  recovering  judg- 
ment for  the  amount  at  which  real  estate  is  sold 
the  sheriff  on  execntion. 

4.  Where,  pending  the  trial*  defendant  d^>owts 
certain  money  in  court,  to  be  returned  to  him  un- 
less plaintiff  surrenders  a  certain  check  to  be 
held  by  tbe  clerk  subject  to  the  order  of  the  court, 
and  the  dieck  is  not  surrendered,  ah  order  of 
court  to  return  the  money  to  the  defendant  ia 
proper. 

Appeal  from  circuit  conrt,  Cass  county;  M. 
B.  La4ry,  Jud^. 

Action  by  John  P.  Sutton  against  Daniel  P. 
Baldwin.  Judgment  tor  defendant  and  plain- 
tiff  appeals.  Affirmed. 

McConnell  &  McConnell,  Geo.  W.  Walters, 
and  Geo.  C.  Taber,  for  appellant  D.  P.  Bald- 
win and  McConnell  &  Jenklnes,  for  appellee. 

MONKS.  J,  This  was  a  proceeding  brought 
by  appellant  April  8,  1895,  under  section  772, 
Rev.  St  18IH  (secUon  7U0,  Ber.  St  1881;  sec- 
OoD  760,  1  Horner's  Rev.  St.  1806),  to  recover 
judgment  against  appellee  for  tbe  amount  at 
which  certain  real  estate  waa  sold  to  blm  by 


the  dierUC  on  ezecntton,  with  Intowat  and  30 
per  cent  damages  and  cost,  on  the  gnmnda 
that  he  had  failed  aad  refused  to  par  tbe 
same.  At  appeUaiU'a  request  tbe  conrt  made 
a  special  finding  of  tacti^  and  stated  Ita  cod- 
dualons  of  law  thereon:  "That  appellee  bad 
paid  the  amount  of  his  Ud  before  tbe  com- 
mencement of  this  action,  and  tbat  he  ia  entl* 
tied  to  a  judgment  against  appelant  f<n 
costs,"— to  which  eoncluslona  of  law  appcillant 
excepted.  Over  appellant's  motkm  for  a  new 
trial,  Judgment  was  rendered  in  favor  ot  ap- 
pellee. 

It  appears  from  Uw  special  findings:  "That 
i^jpeilant,  as  a  redemptioner  from  a  tonaa 
sale  of  the  real  estate  In  question,  caused  a 
venditioni  exponas  to  be  issued  by  the  clerk 
of  the  Cass  circuit  court,  and  be  placed  In  the 
bands  of  tbe  sfaerlft  of  said  county,  and  tin 
sheriff  Uiereupon  advertised  the  land  to  ba 
sold  on  said  writ  on  tbe  25th  day  of  Febm- 
azy,  1886.  On  the  day  of  sale,  tbe  land  was 
strndc  off  and  declared  sold  to  appellee  for 
¥S,741,  be  being  tbe  highest  bidder.  TbB 
Bheriff  tendered  a  deed  for  said  real  estate 
to  appellee,  which  be  accepted,  and  still  re- 
tains. That  at  the  time  aald  deed  was  dellv* 
ered,  appellee  made  out  and  ddlvered  to  said 
sberiff.  In  payment  for  bis  bid  for  said  real 
estate,  a  check  <hi  the  State  National  Bank  at 
Ix>gan8port  Indiana,  for  98,741,  payable  to 
Charles  W.  Hombnrg,  or  order,  which  che<ft 
the  sheriff  then  and  there  accepted  from  ai^ 
pellee  In  payment  of  bis  bid  for  said  real  e»- 
tate.  App^ee  bad  that  sum  of  money  on  de- 
posit In  said  bank  subject  to  chetik  on  said 
February  2S  and  26,  1895.  That  lmmedlat»- 
ly  before  the  delivery  of  the  aberilTB  deed  and 
the  cbeck.  said  appellee  stated  to  said  sheriff 
and  his  deputy  that  at  that  boor  of  the  n^bt 
It  would  be  Impossible  for  blm  to  pay  the 
amount  of  bis  bid  In  cash,  and  inquired  of 
said  sberiff  If  be  was  willing  to  accept  bis 
check  to  lieu  of  tbe  cash;  and  said  sheriff 
then  and  there  stated  and  agreed  that  he 
would  accept  said  check  tn  lien  of  so  much 
cash.  That  said  appellee  further  stated  to 
said  sheriff,  before  the  delivery  of  either  the 
deed  or  the  check,  that  he  claimed  tUOO  of 
the  said  $3,741  aa  Junior  Incumbrance  of  said 
land,  and  Informed  said  sheriff  that  be  was 
about  to  commence  a  suit  against  blm  to  en- 
join the  payment  of  said  $900  to  appellant; 
and  refused  to  deliver  to  him  said  check  of 
$3,741  unless  said  sheriff  would  agree  to  hold 
said  check  untU  10:30  a.  m.  the  next  day,  so 
that  he  (appellee)  might  restrain  the  p^ment 
ot  said  ^100,  to  which  the  abtflff  assented 
and  agreed;  and  thereupon  appellee  delivKed 
to  said  sheriff  his  cbeck  in  the  usual  form 
on  the  State  National  Bank  of  Ilioganspor^ 
to  the  order  of  Charles  W.  Hombu^,  and 
signed  by  said  appellee,  for  tbe  sum  of 
741,  and  received  a  sberlfTs  deed  for  said 
lands.  That  on  February  25,  1895,  between 
10  and  11  o'clock  p.  m.  of  said  day,  tbe  sh^ 
iff  Indorsed  and  transferred  said  cbeck  ot 
98,741  to  tbe  attorney  tm  ai^lant  first  !&■ 
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forming  him  of  said  agreement  made  with  ap- 
pellee at  8:30  p.  m.  of  said  day,  which  check 
said  attorney  received  for  his  client  In  pay- 
ment-of  the  Judgment  above  set  forth,  both 
principal  and  costs.  That  said  attorney,  aft- 
er receiving  said  check,  paid  to  the  sheriff, 
with  hlB  personal  check,  $414.28,  that  being 
the  costs  npon  the  above-described  judgment 
and  execntlon.  The  next  day,  Febniary  26, 
1S9S,  at  9  o'clock  a.  m.,  appellee,  after  learn- 
ing that  the  sheriff  had  violated  his  agree- 
ment made  the  night  before,  notified  the  cash- 
ier of  the  State  National  Bank  of  Logans- 
port  not  to  pay  said  check,  which  order  has 
never  been  withdrawn  by  the  appellee.  That 
the  check  has  never  been  retnmed  or  tender- 
ed to  appellee,  bnt  Is  still  ontstandlng,  and  re- 
tained by  the  appellant  or  his  attorney." 

The  general  rale  la  that  a  check  delivered 
by  a  debtor  to  his  creditor  does  not  extinguish 
the  debt  for  which  It  Is  given.  If  sach  check 
Is  paid,  it  extinguishes  the  debt;  otherwise 
not.  Boyd  v.  Olvey,  82  Ind.  294,  301;  2  Dan- 
iel, Neg.  Inst,  cn;  2  Pars.  Oont  822.  It  Is 
settled  by  the  decisions  of  this  court  that  the 
giving  of  a  promissory  note  governed  by  the 
law  merchant,  for  a  pre-existing  Indebtedness 
of  the  maker  to  the  payee,  will  discharge 
such  debt,  unless  it  Is  shown  that  the  parties 
did  not  Intend  It  to  have  that  effect;  and  the 
giving  of  a  promissory  note  not  governed  by 
the  law  merchant,  for  snch  a  debt,  does  not 
oipemtt  as  a  payment  thereof  unless  It  Is  so 
agreed  between  the  parties.  Smith  t.  Bett- 
ger,  68  Ind.  254,  and  cases  dtod;  18  Am.  Ik 
Eng.  Gnc.  Law,  178.  We  think  a  check  may 
be  given  and  received  by  agreement  of  par- 
ties as  a  payment  of  a  debt,  and  the  debt  for 
which  It  Is  so  given  is  thereto  eztlngaished. 
Blair  v.  Wilson,  28  Grat.  165;  Cromwell  v. 
Lovett,  1  Hall,  06.  68,  69;  Monument  Corp. 
T.  Magoon,  73  Wis.  627,  633,  42  N.  W.  17; 
Turner  Bank,  •42  N.  T.  425,  426.  In  such 
a  case,  If  the  check  is  not  paid  for  any  rea- 
Bon,  the  right  of  action  is  on  the  check,  and 
not  on  the  obligation  or  Indebtednea  for 
which  It  was  given.  Monument  Corp.  r.  Ma- 
goon, supra;  Blair  v.  Wilson,  supra. 

It  is  Insisted  appellant  that  the  sheriff 
had  no  authority  to  receive  anything  but  mon- 
ey in  payment  of  tbe  amount  bid  by  a^Uee, 
and  that  be  had  no  authority  to  accept  the 
check  as  payment,  or  make  any  agreement  or 
promise  In  regard  to  said  check.  Under  the 
facts  tftated  in  tbe  special  flnding,  ai^IIaat 
la  not  in  a  position  to  urge  that  tiie  Mierlff 
had  no  authority  to  receive  tbe  check  In  pay- 
ment. Tbe  special  flnding  shows  that  th» 
Bhertfl  received  the  check  in  payment  of  the 
amount  of  iqtpellee'B  bid.  An>eliant  was  not 
eompeUed  to  receive  the  check  from  the  sher- 
iff. He  had  tbe  right  to  refuse  It,  and  de- 
mand the  cash.  He  did  not  take  this  course, 
however,  but  elected  to  receive  the  check, 
wKh  a  full  knowledge  of  an  the  facts  in  re- 
gard to  tbe  agreCTient  under  which  It  was  de- 
livered to  the  Bb«1ff.  Moreover,  the  court 
finds  that  tbe  attorney  for  appellaiit  received 


tbe  check  for  his  client  In  payment  of  the 
Judgment,  and  paid  the  costs,  amounting  to 
$414.28,  and  that  the  check  has  not  been  re- 
turned to  appellee.  The  facts  found  by  the 
court  show  ttiat  appellant,  besides  receiving 
the  check  as  a  irayment.  bad  by  bis  conduct 
ratified  tbe  acts  and  agreement  of  the  sheriff 
In  receiving  said  check  in  payment.  The  con- 
tract to  receive  the  check  in  payment  was  not 
rescinded  or  set  a^lde  by  the  act  of  appellee 
in  notifying  tbe  bank  not  to  pay  said  check. 
If  appellant  had  offered  to  rescind  the  con- 
tract and  tendered  back  tbe  check,  when 
payment  thereof  was  refused,  a  dlfferwt 
Question  would  be  presented;  but  no  such 
steps  were  taken.  On  tbe  contrary,  retaining 
a  check  which  he  received  as  a  payment  of 
the  Judgment,  and  without  any  offer  to  rescind 
the  agreement  under  which  It  was  received, 
he  seeks  to  avail  himself  of  the  summary  rem- 
edy provided  by  section  772  (section  760),  su- 
pra. Appellant  is  not  entitled  to  tbe  remedy 
provided  by  said  section,  for  the  reason  that 
appellee  had  not,  under  the  facts  found,  failed 
or  n^lected  to  pay  the  purchase  money.  As 
between  appellant  and  appellee,  the  check  la 
an  obligation  to  pay  money,  and  a  smt  may  be 
brought  upon  It  Harrison  v.  Wright  100 
Ind.  516.  C44;  OflUtt  v.  Rndar,  2  Ind.  App. 
350.  27  N.  E.  589. 

The  record  shows  that  during  the  progress 
of  the  trial,  "appellee  paid  into  court"  the 
amount  of  his  bid,  with  Interest  for  the  use 
of  appellant  in  Ueu  of  the  check  of  appellee, 
upon  appellant  surrendering  said  check  to  the 
clerk  of  the  court,— -the  money  and  check  to 
be  held  by  the  clerk  subject  to  the  further  or^ 
der  of  the  court;  the  mone;  to  be  returned  to 
said  appellee  by  tbe  clerk  under  the  ord^  ot 
the  court  If  the  check  was  not  surrendered  to 
the  clerk  within  a  reasonable  time  to  be  fixed 
by  the  court  The  check  was  not  Burren- 
dered  to  the  clerk,  and  afterwards,  on  orAet 
of  court,  tbe  amount  paid  by  appellee  into 
court  was  repaid  to  bim.  There  was  no  error 
In  this  order  of  tbe  court.  The  check  not  hav- 
ing been  surrendered  to  the  clerk.  It  was  prop- 
er  for  the  court  to  order  the  money  repaid  to 
appellee.  The  payment  of  the  money  Into 
court  was  only  a  conditional  tender.  App^ 
lant  was  only  entitled  to  demand  that  the 
money  remain  subject  to  the  order  of  the 
court,  on  complying  with  the  conditions  nam- 
ed by  appeUee.  This  he  failed  to  do.  Judj^ 
ment  affirmed* 


048  Ind.  1M> 

THOMPSON  et  ai-     BOARD  OT  COM*BS 
OF  JASPBB  GOUNTT  et  al.^ 

(Supreme  Court  of  Indiana.  Dec  2.  1896.) 
Drain  AOS— Dismissal  or  FBTrrioM— Appbau 
1.  Under  Act  March  7.  1891,  p.  455  (Rev.  St. 
1804,  S§  5690-6717).  providing  for  petition  to  the 
tward  of  connty  commissioners  for  a  ditch,  who 
shall  appoint  Tiewera  to  report  on  its  necessity, 
and  shall  dismiss  it  If  ti>e  viewets  report  against 
the  lmproTem«it  and  shall.  If  the  viewers  repcxt 
favorably,  direct  them  to  zetnm  a  schedule 
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boellta  and  damue*,  unS  shall  Oien,  after  notice 
to  landowoen  affected,  examine  the  report  and 
appcniioniQeDt,  and,  if  the  apportionment  is  fair 
and  just  according  to  benefits,  shall  approve  and 
confirm  it,  otherwise  shall  amend  it  on  the  evi- 
dence, 80  as  to  make  It  fair  and  just  according  to 
benefits,  and  determine  the  said  apportionment 
and  vread  it  on  tbe  record;  and  providing  that 
no  asseaunent  shall  be  made  of  benefits  to  var 
land  upon  any  principle  other  than  that  of  such 
benefits  derived,— even  if  tbe  board  Is  authorized 
to  find  In  favor  of  the  improvement  on  tbe  pre- 
liminary report  ot  the  viewera,  they  may,  after 
the  second  report  if  the  evidence  shows  that  the 
costs  exceed  the  benefita,  dismiss  the  petition. 

2.  Under  Act  March  7,  1891,  p.  455,  i  6  (Rev. 
8t.  1884.  I  6696),  ijroviding  that  any  person  ag- 
grieved oy  the  decision  of  the  board  of  county 
commissioners  on  petition  for  a  drain  may  appeal 
from  their  order,  and  on  sach  appeal  have  de- 
termined "atur  of  the  following  matters,"  only 
ibe  nutten  thereiB  specified  can  be  tried  on  the 

overmling  by  the  circuit  court  of  mo- 
tion to  dismiss  appeal  from  order  of  county  com- 
missioners on  petition  for  a  drain  does  not  pre- 
vent its  tiiMcafter  snatainins  tbe  motioii  before 
final  determination  of  the  proceedings. 

Appeal  from  circuit  court,  Jasper  oonn^; 
J,  H.  GlUett,  Special  Judge. 

Petition  by  Simon  P.  Thompson  and  others 
to  the  board  of  commissioners  of  Jasper  coun- 
ty fw  a  ditch.  From  a  Judgment  of  tbe  cir- 
cuit court  dismissing  an  appeal  from  the  or- 
der of  the  commissioners  dismiaslng  the  peti- 
tion, petitioners  appeal.  Affirmed. 

Simon  P.  Thompson  and  Frank  Folts,  for 
a^llantB.  Stuart  Brm.  &  Hammond,  Sellm 
ft  Uhlt  and  B.  W.  Maraball,  for  appellees. 

McOABB,  J.  This  Is  an  appeal  to  this  conrt 
from  the  Judgment  of  the  Jasper  circuit  court 
dismissing  au  appeal  from  a  decision  of  the 
board  of  eommlsslooers  of  Jasper  county, 
made  March  23,  1896,  dismissing  certain  jfto- 
ceedlngs  ihawln  pending  for  the  construction 
of  a  public  ditch,  ariose  proceedings  were 
oommenced  by  petition  of  the  appellants  on 
October  7,  1882,  under  the  act  approved 
March  7,  1891.  Acts  1S81,  p.  466  (Bev.  St 
1804.  li  6690-5717).  In  addition  to  the  ap- 
peal Iqr  the  present  appellants  (being  a  part 
of  the  petitioners  for  the  ditch),  certain  re- 
monstrntors  and  exceptors  to  apportionments 
of  beneflts  and  costs  of  constmctlon  also  ap- 
pealed from  the  action  of  the  board  on  their 
exceptions.  Tbe  (drcnlt  court  at  first  over- 
ruled motions  to  dismiss  both  appeals,  but 
afterwards  set  aside  Its  action  In  overruling 
such  motions  to  dismiss  appeals,  and  permit- 
ted an  amended  motion  by  the  appellees  here 
to  dismiss  the  petitioners'  appeal,  and  sus- 
tained that  motion;  and  tbe  exceptors  and 
remonstrators  dismissed  tiielr  appeal  from  the 
board  to  the  circuit  eonrt  by  tbe  consent  of 
said  court  Tbe  errors  assigned  here  call  In 
Question  the  action  of  the  circuit  court  In  re- 
scinding its  first  order  as  to  dismissal  of  ap< 
peals,  In  snstalnlng  the  motion  to  dismiss  the 
appeal  of  tiie  petitioners  from  the  board  to 
the  circuit  court  in  orerrnllng  appellants'  mo- 
tion to  modify  the  Judgment  of  dismissal  so 
as  to  relittre  petitioners  of  the  costs,  and  b<Ad- 


Ing  that  there  was  no  right  of  appeal  from  the 
board  to  the  circuit  court. 

The  act  under  wbidi  these  proceedings  took 
place  Is  very  peculiar.  The  ditch  must  be  not 
less  than  five  miles  In  lengtb.  The  applies^ 
Uon  or  petition  must  be  to  the  board  OC  conn 
mlssloners  of  the  county,  signed  bf  at.  least 
tan  owners  of,  lots  or  lands  drained  or  bene- 
fited thereby.'  lliey  must  give  bond  ctmdl- 
tioned  tar  the  paynlent  of  aU  costs  "if  tbe 
praya  of  the  petitioners  be  not  granted  or  be 
dismissed  for  any  cause  by  the  board  of  com- 
missioners.** Sections  6690^  6682.  At  the 
next  regular  or  special  session  of  the  board 
after  the  filing  at  such  petition,  the  board  is 
required  to  appoint  three  vtewers,  one  <tf 
whom  must  be  a  competent  surveyor  or  en- 
gineer, who  are  required  to  proceed  to  view 
the  line  of  tbe  proposed  Improvement  and  r^ 
port  whether  such  Improvement  Is  necessary 
or  condndlve  to  public  health,  convoilence,  m 
welfare,  and  repwt  tbe  best  routed  and  their 
finding,  In  wri^g,  to  tiie  board  of  commis- 
sioners at  a  time  to  be  fixed  hf  them,  wbea 
they  shall  order  the  auditw  to  enter  the  same 
upon  their  record.  If  the  board  find  against 
the  improvement  they  are  required  to  dla- 
miss  the  petition  and  proceedings  at  the  costs 
ot  the  petiti<meiB.  If  th^  find  io  favor  of 
making  the  Improyement  they  are  required 
to  direct  said  viewers,  with  the  surveyor  or 
oiglneer,  to  go  iqion  the  line  of  the  route,  and, 
among  other  things,  to  make  and  return  a 
schedule  ot  all  lots,  lands,  and  public  or  cor^ 
porate  roads  that  will  be  benefited  or  damaged 
by  tlie  Improvement  uid  apportion  costs  In 
proportion  to  beneflts  or  damages  which  will 
result  to  eadi  lot  or  pared  of  land.  Upon  the 
filing  of  this  report  the  auditor  la  required  to 
issue  notice  to  tbe  landownors  affected  by  the 
Improvement  If  the  board  find  that  the  no- 
tices have  heei  served  on  the  landownon  af- 
fected, they  are  required  to  "examine  the  re- 
port of  the  viewers  and  ^ipolntment  [appoiv 
tionmentT]  hy  them  made,  and  If  It  Is  fair  and 
Just  according  to  bmeflts,  th^  shall  approve 
and  confirm  the  sam&  If,  however,  the 
board  of  commissioners  find  that  the  ai^M>i> 
tlonment  reported  by  the  viewm  Is  unfair 
and  uiijust  and  ought  not  to  be  confirmed, 
they  shall  so  order  and  amend  It  upon  tbe 
evident^,  so  as  to  make  it  fair  and  Just  In 
pn^rtion  to  beneflts— if  necessa^.  In  Ihelr 
fqtlnlon  they  may  adjourn  the  further  hear- 
ing not  exceeding  twraty  days,  to  a  day  to 
be  fixed  thttn,  and  go  upon  the  premises 
and  by  actual  view  apportton  the  benefit!^ 
damages,  cost  of  locati<m  and  construction,  or 
any  part  thereof,  as  to  them  may  seem  Just  and 
proper  under  the  evidence  and  on  tbe  day  so 
fixed  by  them  they  shall  again  meet  at  the 
auditor's  offlc^  or  usual  place  of  meeting,  and 
determine  the  said  apportionment  and  qiread 
the  nme  on  the  record."  Section  66M.  Tbe 
eighteenth  section  of  the  act  provides  that 
"no  assessments  shall  be  made  of  boieflts  to 
any  lands  upon  any  other  principle  other  tlian 
that  of  sucta  benefits  derived."   Bev.  fit  mii 
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I  5707.  It  b  thru  made  clear  that  aaaess- 
ments  against  lands  for  the  cost  of  such  an 
Improrement  under  said  act  cannot  exceed 
benefits.  The  record  shows  that  Uw  board, 
on  the  preliminary  or  first  report  <a  the  Tlew- 
ers,  and  before  notice  could  be  or  was  given 
to  the  landowners  affected,  found  In  faror  of 
making  the  Improvement  It  also  shows  that 
on  the  coming  In  of  the  second  report  of  the 
viewers  making  the  tsseasment  of  benefits, 
and  apportioning  costa  of  constmctlon  to  the 
various  lands  affected,  and  after  service  of 
notice  on  the  owners  of  lands  affected,  there 
was  a  heszlng  on  the  same,  as  required  by  the 
section  above  quoted,  and  also  that  a  hearing 
of  exceptions  to  apportionments  by  some  of 
the  landowners  affected,  aa  required  by  the 
next  section,  at  the  same  time,  had  resulted 
In  overruling  all  of  8u<di  exc^;iFtlonB.  There- 
upon the  board  made  the  following  order: 
"The  board,  after  hearing  further  evidence 
upon  the  bcaiefltB  and  damages,  finds  that  the 
estimated  cost  of  constmctlon  will  exceed  the 
benefits,  and  the  board  orders  that  the  pro- 
ceedings and  petition  be  dismisaed  at  the  costa 
of  the  petlltlonaa,"  etc.  From  this  order  the 
api>eal  to  the  circuit  court  was  prosecuted. 

It  Is  cont»ided  the  learned  counsel  for 
WPellants  that  the  order  of  the  board  dis- 
missing fbe  petition  and  proceedings  waa  void, 
because,  aa  It  la  claimed,  the  board  had  al- 
ready foqnd  on  the  Incoming  of  the  find  or 
preliminary  repcM  of  the  viewers  in  favor  of 
making  the  Improvement,  and  their  subse- 
quent order  amounted  to  a  revocation  of  their 
first  order  and  all  other  previous  orders;  and 
couiael  cite,  to  the  point  that  the  board  had 
no  power  to  so  revoke  previous  orders,  Doc- 
tor V.  Hartman,  74  Ind.  221;  Weir  v.  Stated 
06  Ind.  811;  Board  of  Oom'rs  of  Cass  Go.  v. 
Loganqport  ft  B.  C.  Oravel  Road  Oo^  88  Ind. 
190.  That  la  a  correct  atatement  of  the  law 
where  the  proceedings  containing  the  order 
or  act  attempted  to  be  revoked  have  ended  be- 
fore the  attempt  to  revoke  was  made.  But  it 
has  been  held  this  court  that  previous  or- 
deiB  of  the  board  may  be  revoked  by  them, 
or  set  aside,  while  the  proceeding  in  which 
occurs  Is  stin  pending  and  undetermined. 
Scott  V.  Board,  101  Ind.  42.  But  It  Is  not 
clear  from  this  statute  that  the  board  waa 
authorized  even  to  make  a  finding  In  favw  of 
making  the  Improvement  on  the  preliminary 
report  of  the  viewers,  and  before  the  advorse 
parties  could  be  served  with  notice  or  get  Into 
court  Indeed,  one  of  the  grounds  on  which 
appellees  insist  that  Uie  action  of  the  board 
in  dlsnds^ng  the  petition  and  proceedings  are 
justified  Is  that  the  whole  act  Is  so  vague  and 
meager  in  Its  provisions  that  It  is  inoperative. 
It  Is  Insisted  with  some  show  of  reason  that 
the  act  nowhere  provides  for  making  a  final 
order  establishing  or  directing  that  the  im- 
provement be  made.  It  makes  no  provision 
for  any  one  to  oversee  or  superintend  the  con- 
structlon  of  the  work.  No  one  is  authorized 
to  determine  whether  the  work  is  done  ac- 
cording to  contract,  or  to  accept  the  same. 


Though  money  to  constroct  the  wozk  Is  to  be 
raised  by  the  sale  of  bonda  by  the  county 
treasurer,  no  authority  Is  granted  or  manner 
provided  for  paying  ont  the  money.  We  shall 
not  find  it  necessary  to  decide,  and  we  do 
not  decide,  what  effect  these  omissions  have 
on  the  operation  of  the  act.  One  thing  la  cer- 
tain, and  that  la  that  the  fifth  section  of  the 
act  anthorlxes  a  hearing  on  the  second  report 
of  the  viewers,  and  if  they  find  that  the  ap> 
portlonment  rqioitod  1^  the  viewers  la  unfair 
and  unjust,  and  ought  not  to  be  confirmed, 
they  are  required  to  so  order;  ana  they  are 
required  to  amend  it  upon  the  evidence,  so  as 
to  make  it  tUr  and  just  according  to  ben^ta, 
and  detcEinlne  the  said  ax^rtlonment  and 
spread  the  same  on  record.  This  authorizes 
them  to  hear  and  determine  the  report  of  the 
apportlonmoit  accordli^  to  the  evidence.  If 
that  evidence  showa,  as  the  hoard  said 
thdr  declston,  that  the  costa  exceeded  the 
braefita,  th^  were  not  bound  to  confirm 
the  apportltmment.  On  the  contrary,  they 
were  required  to  dlamlas  the  petition  and 
proceedings  at  the  petitioner's  costs,  as  they 
did.  The  appellants  do  not  claim  that  the 
determination  of  the  question  by  the  board 
was  contrary  to  or  not  justified  by  the  evl- 
dmce,  and  by  their  appeal  do  not  seek  to 
correct  any  oror  of  tact  by  a  trial  of  the  caae 
de  novo,  but  simply  afflinn  that  the  board 
erred  In  deciding  the  question  of  excess  of 
costs  over  benefits  at  that  time. 

But  even  If  the  board  ared  in  dismlaalng 
the  proceedings  and  petition,  the  circuit  court 
was  justified  In  dlamiashig  the  an>eai  to  It 
from  said  order.  The  alxth  section  of  the 
act,  among  other  things,  provides  that  ''any 
person  or  corporation  aggrieved  by  the  deci- 
sion may  i^ipeal  fnmi  the  order  of  the  board 
of  commissioners  and  on  such  appeal  may  de- 
termine either  of  the  foltowlng  matters: 
First.  Whether  said  ditch  will  be  conducive 
to  public  health,  conveidenc^  or  welfu«. 
Second.  Whether  the  route  la  practicable 
Third.  Whether  the  compensation  has  been 
allowed  for  property  ftpinoprlated.  Foiuih. 
Whether  proper  damages  have  been  allows 
for  property  affected  1^  the  In^irovemwt. 
The  appellant  shall  pray  an  appeal  and  file  a 
motion  in  writing,  specifying  therein  the  mat- 
ters appealed  from  which  motion  shall  be 
filed  and  recorded."  The  appral  waa  attoiyit- 
ed  to  be  taken  under  these  provisions  of  the 
act.  Accordingly,  the  petitioners  appellants 
prayed  an  appeal  from  the  board  to  the  clr^ 
cult  court  from  the  order  In  question,  and 
filed  their  motion  therefor  in  wrlthig,  specify- 
ing the  matters  appealed  from.  Said  motion, 
after  stating  the  history  of  the  case  up  to 
that  point,  ^Kclfled  the  matters  appealed 
from  as  follows:  "Whereupon  the  petitioners 
appeal,  and  assign  for  error:  (1)  That  the 
board,  after  directing  the  improvement  to  be 
made,  erred  in  taking  up  for  decldon  the 
question  as  to  whether  the  ditch  was  of  pub- 
lic utility,  touching  the  relation  of  the  total 
benefits  to  the  total  costs;  (2)  the  court  erred 
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In  taking  np  of  Its  own  motion,  on  May  10, 
IS&i,  the  questions  aa  to  the  practicability  of 
any  portion  or  the  whole  route;  (3)  the  board 
erred  in  deciding  to  dismiss  the  petition  and 
proceeding  without  an  Issue  thereon,  and  aft- 
er a  large  amount  of  costs  bad  accrued,  since 
the  same  question  came  up  before  the  board 
on  April  12,  1893,  and  was  by  the  board  de- 
cided the  other  way;  (4)  the  board's  Judg- 
ment for  costs  waa  without  Jmrlsdlctlon,  and 
Is  appealed  from  on  these  grounds."  It  wlU 
be  seen  that  none  of  these  specifications  hint 
at  any  one  of  the  matters  authorized  by  the 
statute  to  be  determined  on  appeal,  unless  It 
be  the  second,  and  that  simply  charges  the 
commissioners  with  erring  in  taking  up  on 
Its  own  motion  on  May  10,  1894,  the  ques- 
tions as  to  the  practicability  of  any  portion 
or  the  whole  route.  That  Is  far  from  a  speci- 
fication to  try  the  question  "whether  the  route 
Is  practicable,"  as  authorized  by  the  statute. 
But  the  record  shows  that  the  board  did  not 
decide  the  practicability  of  the  route  against 
the  petitioners,  the  appellants,  but  in  thdr 
favor;  and  it  further  shows  that  the  only 
question  the  board  decided  against  the  petl- 
tloners  was  whether  the  costs  of  construction 
of  the  work  would  exceed  the  benefits  there- 
from dertred  to  the  lands  affected,  and  wheth- 
er, under  such  circumstances,  the  proceed- 
ings and  petition  ought  to  be  dismissed  at 
the  petitioners*  costs.  These  decisions  are 
the  only  ones  complained  of  as  affording 
ground  for  an  appeal  from  the  board  to  the 
circuit  court  on  behalf  of  the  petitioners  ap- 
p^aiUs  In  their  briefs  In  this  court  It  will 
be  readily  seen  from  the  statute  quoted  that 
no  such  matters  or  questions  are  authorized 
the  act  to  be  tried  pn  api)eal.  It  was  said 
by  this  court  In  Denton  t.  Thompson,  136 
Ind.  446.  30  N.  E.  264,  Of  similar  proTlslons  in 
the  ditch  law  of  1881,  that  only  the  questions 
therein  specified  could  be  tried  on  appeal  un- 
der that  law.  This  rule  Is  analogous  to  that 
prevailing  In  highway  cases.  In  such  cases 
It  has  been  held  that.  If  the  report  of  the  first 
viewers  is  against  the  public  utility  of  the 
road,  their  decision  of  that  question  Is  made 
final  the  statute.  McEee  v.  Gould,  106 
Ind.  107,  8  N.  0. 724.  And  so,  too,  It  has  been 
held  that  the  report  of  reviewers,  on  remon- 
strance that  die  proposed  highway  la  not  of 
public  ntUIty,  cannot  be  appealed  from  for 
the  same  reason.  Jonea  r.  Duf^,  119  Ind. 
440,  21  N.  B.  S48.  And  so  the  statQte  here 
Involved,  providing,  as  it  does,  for  an  appeal, 
naming  certain  matters  which  may  be  deter- 
mined on  Boch  appea,!,  and  requiring  the  ap- 
peal to  be  taken  by  written  motion  specifying 
therein  the  mattera  appealed  from,  clearly  in- 
dicates that  it  was  the  puri>08e  and  intent  of 
the  act  to  make  the  action  of  the  board  final 
on  all  matters  or  questions  not  embraced  In 
the  specifications  of  the  statute  above  qnoted. 
The  decision  that  the  estimated  cost  of  the 
contemplated  Jmprorement  ecceeds  the  bme- 
fitfl'remltlng  to  the  lauds,  and  the  dismissal 
of  the  petition  and  proceedings  at  the  coste 


of  the  petitions  In  consequence  thereof, 
are  not  embraced  in  the  8i>eclflcations  of  the 
statute  in  matters  that  might  be  determined 
on  such  appeal,  and  bence  the  action  of  the 
board  thereon  was  final,  and  could  not  be 
appealed  from. 

The  act  of  awarding  the  costs  against  the 
petitioner  on  the  dismissal  of  the  petition 
and  proceedings  by  the  t>oard  does  not  serve 
to  bring  the  appeal  within  the  matters  speci- 
fied in  the  statute,  even  if  the  board  erred  in 
taxing  the  costs  against  the  petitioners.  But 
there  was  no  error  in  so  taxing  the  costs 
against  the  petitioners  by  the  board  on  the 
dismissal  of  the  petition  and  proceedings, 
because  the  statute  expressly  requires  that 
such  dismissal  should  be  at  the  costs  of  the 
petitioners. 

The  only  thing  the  circuit  court  could  cor- 
rectly do  was  to  dismiss  the  appeal.  The  fact 
that  It  at  one  time  erroneously  overruled  the 
motion  to  dismiss  such  api)eal  did  not  Irrev- 
ocably commit  the  court  to  such  error.  It 
had  a  right  to  rectify  the  error  at  any  time 
before  the  final  determlnaUon  of  the  proceed- 
ing, which  It  dU.   The  Judgment  la  afflrmwl. 


PBOPLirS  BUUiDINO,  LOAN  ft  BAY. 
ASS'N  V.  REYNOLDS.^ 

(Aivellate  Oonrt  of  Indiana.   Nov.  21,  1880.) 

Buixj>iiie  Am  Lour  Assooiatiow  —  Cohtkaiii 
OoiTvaasibx— ALLBaiHO  Dbiuhd. 

1.  Where  a  bailding  association  agrees  to  keep 

RD  tLgeacj  in  the  city  m  wliich  members  lived,  to 
receive  dues  and  iDBtallments  from  them,  snch 
members  are  not  required,  when  such  agency  ts 
discoQtinaed,  to  tender  their  does  and  Install- 
ments at  any  other  place. 

2.  A  complaint  by  a  memlier  ot  a  building  as- 
sociation to  recover  the  dues  and  instaUmmts 
paid  to  the  association,  alle^ng  that  the  assodai- 
tion  "failed,  neglected,  and  refused"  to  return  the 
soma  paid  by  her,  anSiciently  alleges  a  demand. 

Appeal  from  superior  court,  Marion  conntsr; 
P.  W.  Bartholomew,  Judge. 

Action  by  Maria  S.  Reynolds  against  tbe 
People's  Building,  Loan  &  Savings  Aasoda^ 
tloo.  There  was  a  Judgment  for  plaintiff, 
and  defoidant  appeals.  Reversed. 

FIsfaback  ft  EQippes,  for  appellant  Ha 
Dalley,  for  appeOee. 

RO^  J.  ^e  appellee^  who  waa  a  share- 
holder In  the  appellant  comiuny,  sued  to 
cover  moneys  alleged  to  have  been  paid  bjr 
her  to  said  association,  as  dues  and  install- 
ments on  her  stock.  The  complaint  waa  in 
two  paragraphs.  The  first  contained  a  spe- 
dflc  statement  of  tBb  facts  relied  on  to  recover, 
while  the  second  waa  simply  a  common  connt 
for  money  had  and  received.  A  demurro? 
was  overruled  to  the  first  paragraph,  and  that 
ruling  la  the  basis  for  the  second  specification 
of  error  assigned. 

The  facts  as  alleged  In  the  first  paragraph 
of  the  complaint  are  anbstantlally  as  follows: 
That  the  defendant  la  a  corporation  wganfaed 
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Digitized  by  Google 


Itni.}        PEOPLE'S  BUILDING,  L0A2T  &  SAV.  ASS'N  t.  REYNOLDS.  628 


and  ororating  under  the  laws  of  the  state  of 
New  York,  with  Its  principal  office  at  Geneva, 
In  said  state;  that  on  the  2d  day  of  Febrnary, 
1891,  the  defendant  had  an  agent  and  agency 
In  the  city  of  Indianapolis,  in  the  state  of  In- 
diana, for  the  purpose  ot  procuring  sharehold- 
ers, and  receiving  dues  and  Installments  upon 
certificates  of  stoclc  issued  at  such  agency; 
that  on  said  day  the  plaintiff  purchased, 
through  such  agency,  10  shares  of  stock  In 
the  defendant  company,  for  which  she  was 
to  pay  tn  monthly  and  qoarterly  Installments, 
at  such  agency,  at  Indianapolis,  Ind.,  and  no- 
where else,  and  for  that  purpose  the  defend- 
ant undertook  and  promised  to  keep  an  agent 
and  an  agency  In  said  city  of  Indianapolis; 
that  after  the  plaintiff  had  paid  the  Install- 
ments falling  due  in  the  months  of  February, 
March,  April,  May,  June,  and  July,  ISftt,  to 
the  amount  of  $75,  the  defendant  wrongfully 
withdrew  its  said  agency  from  Indianapolis, 
and  although  she  made  search  and  Inquiry, 
she  was  unable  to  find  either  an  agency  or  an 
agent  to  whom  to  pay  her  dues  thereafter.  It 
is  further  alleged  that  by  the  terms  and  condi- 
tions of  tbe  certificate  of  stock  issued  to  her,  if 
she  failed  to  pay  her  dues  and  the  installments 
on  such  shares  of  stock  for  three  consecutive 
months,  said  certificate  became  forfeited;  that 
the  defendant  did  not  at  any  time  have  an 
agency  or  agent  in  Indianapolis  to  whom  or 
where  she  could  pay  her  dues  and  install- 
ments after  she  made  her  payment.  In  July, 
1891,  until  after  her  certificate,  under  the 
terms  and  conditions  thereof,  had  become  for- 
feited; that  by  the  forfeiture  resulting  from 
said  nonpayment  of  dues,  etc.,  said  certificate 
became  and  was  wholly  worthless,  and  of  no 
value  whatever,  and  for  that  reason  she  did 
not  surrender,  or  offer  to  surrender,  it  to  the 
defendant,  before  the  brining  of  this  action; 
that  she  was  at  aU  times  ready  and  willing  to 
keep  and  perform  her  part  of  said  contract; 
but  that  she  was  prevented  from  doing  so  by 
the  defendant;  that  the  defendant  had  failed, 
refused,  and  neglected  to  return  to  her  the 
dues  and  Installments  paid  by  her,  and  It 
has  wrongfully  appropriated  and  converted 
the  same  to  Its  own  use,  to  h<:r  damage,  etc. 

The  contention  of  the  appellant  tliat  tbe 
complaint  Is  insufficient,  because  it  Is  not  al- 
leged that  she  "ever  offered  or  made  any  effort 
to  pay  to  the  defendant  at  any  other  place  at 
said  agency,"  is  untenable.  The  facts  alleged 
show  that  the  defendant  undertook  to  main- 
tain an  agency  and  an  agent  at  the  city  of 
Indianapolis,  to  accept  the  dues  and  Install- 
ments ^m  the  plftintiff  as  they  fell  due;  that, 
after  doing  so  for  a  number  of  months,  it 
discontinued  the  agency,  and  the  plaintiff  was 
unable  to  find  any  person  to  whom  to  make 
the  payments  as  they  became  due;  that  she 
was  ready  and  willing  to  perform  her  part  of 
said  contract,  but  was  prevented  from  doing 
BO  by  the  acts  of  the  defendant.  Thpse  facts 
are  all  well  pleaded,  and  are  admitted  by  tbe 
demurrer,  as  being  true.    They  are  aufflcient. 

The  further  contention  that  the  complaint  Is 


insufficient,  because  no  demand  was  made  be- 
fore tbe  bringing  of  the  action  Is  also  unten- 
able. It  is  averred  that  the  defendant  failed, 
refused,  and  neglected  to  return  to  her  the 
sums  she  had  paid,  etc.  Where  property  Is 
rightfully  In  the  posBeaslon  of  one  party,  a 
demand  la  ordinarily  necessary  by  one  claim- 
ing the  right  to  possession,  and  no  action  will 
lie  In  his  favor  until  sucli  demand  has  been 
made,  and  delivery  refused.  But  an  allega- 
tion that  a  party  has  failed,  refused,  and  neg- 
lected to  turn  over  property  is  equivalent  to 
an  allegation  that  a  demand  had  been  made, 
and  possession  refused.  There  could  be  no 
refusal  unless  a  demand  had  been  made, 
Snyder  v.  Baber,  74  Ind.  47;  Manufacturing 
Co.  V.  Porter,  75  Ind.  428;  Ferguson  v.  Hull, 
136  Ind.  339,  36  N.  B.  254.  "But,  when  an  ac- 
tual conversion  is  alleged,  no  demand  is  nec- 
essary iDefore  tbe  InstitiUlon  of  suit,  for  a 
demand  and  refusal  are  merely  evidence  of  a 
conversion,"  Sloan  v.  Gravel  Road  Co.,  6  Ind. 
App.  5&1,  33  N.  B.  997;  Koebring  v.  Aultman. 
7  Ind.  App.  475,  84  N.  B,  80.  The  contract 
entered  into  between  tbe  appellant  and  the 
appellee  wad  of  such  a  character  that  the  ap- 
pellee might  have  had  great  difficulty  in  copiT 
pelllng  Its  fulfillment  by  appellant;  hence, 
when  the  appellant  violated  its  part  of  the 
contract,  and  put  It  beyond  the  power  of  ap- 
pellee to  perform  her  part,  she  had  a  right  to 
assume  that  the  appellant  did  not  intend  to 
comply  with  its  part  of  the  contract.  When 
the  facts  pleaded  show  that  the  defendant 
has  repudiated  tbe  contract,  or  afflrmatively 
refused  to  perform,  or  denies  liability  under 
it,  the  plaintiff  need  not  allege  a  performance 
or  readiness  to  perform  on  his  part.  Riley  v. 
Walker,  6  Ind.  App.  622,  34  N.  E.  100,  and 
eases  cited. '  The  fact  that  the  certificate  of 
stock  became,  worthless,  and  of  no  value  what- 
ever, Is  admlted  to  be  true  by  the  demurrer; 
hence  It  was  unnecessary  to  allege  an  offer 
to  return  it  Admitting,  without  deciding, 
that  this  paragraph  of  the  complaint  states 
facts  sufficient  to  withstand  a  demurrer,  we 
pass  to  the  next  specification  of  error. 

The  third  specification  of  error  assigned  la 
that  "the  court  erred  In  overruling  the  appel- 
lant's motion  for  a  new  trial."  One  of  thfe 
causes  for  which  a  hew  trial  was  asked  was 
that  the  decision  of  the  court  was  not  sus- 
tained by  sufficient  evidence.  A  careful  read- 
ing of  the  evidence  convinces  us  that  there  is 
no  evidence  to  establish  some  of  tbe  material 
aUegSjtiODS  of  tbe  complaint.  It  is  alleged  In 
the  complaint  that  the  defendant  undertook  to 
keep  an  agency  and  an  agent  at  Indianapolis, 
where  and  to  whom  plaintiff  was  to  pay  her 
dues.  Hie  evidence  fails  to  show  any  such 
undertaking,  but.  on  tbe  contrary,  if  there  is 
any  proof  at  all  as  to  where  payments  of  dues 
were  to  be  made,  it  was  that  they  should  be 
paid  at  the  office  of  the  company.  In  Genera, 
N.  Y.  The  judgment  Is  reversed,  with  Instruc- 
tions to  sustain  the  appellant's  motion  for  a 
new  trial,  with  leave  to  appdlee  to  amend  her 
complaint  If  »  desired. 
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FXTZMAUBIGH  t.  FtrTBBBA.nGH.* 
(Appellale  Gout  of  Indiana.    Nor.  24. 1806.) 

APPXAL-^UcraRD— ImFUID  WaRBAMTT— OaKBBAL 

AMD  BfBOIU.  VbHDIOT. 

1.  XjDder  the  expreu  provisions  of  ReT.  St. 
1894,  I  344  (Horcer'a  Rev.  St.  1896,  i  341),  re- 
T^sal  for  ai^  error  In  oTerrollng  a  demonw  for 
misjoinder  of  causes  is  forbidden. 

2.  A  complaint  alleffing  tJiat  plaintiffs  informed 
defendant  of  the  parpose  for  which  they  wanted 
a  boiler;  that  he  informed  them  that  he  had  jaat 
what  th^  wanted,  a  aennidhand  b<riler,  wnidi 
waa  better  than  a  new  one;  and  that  ther,  rel7' 
Ins  on  hla  atatementa,  paid  him  the  price  therefor, 
— cufficientlr  alleges  an  implied  warranty  that  the 
boiler  was  fit  for  the  pnrpoae  for  which  tt  waa 
bought. 

8.  The  ceneml  verdict  wlU  not  be  set  aside  nn- 
less  the  answers  to  special  interrosatories  are 
aneh  that  both  cannot  be  true  under  any  soppoea- 
ble  condition  of  the  erldence  within  the  issues. 

4.  It  most  appear  from  the  record  that  the  sta- 
nographer'a  maooscript  copj  of  the  eridence  waa 
ffled  in  the  clerk's  office  before  U  was  Incorpo- 
rated  In  the  bill  of  exceptions,  or  It  cannot  be  re- 
ceived when  tzanspoaed  by  the  derit  into  the 
teanacrfpt. 

fi.  Where  there  la  nothing  In  the  record  to  show 
that  instructions  filed,  and  they  are  not 

■lipied  by  the  jodse,  and  there  la  no  vder  making 
than  a  part  of  the  teooid,  tlur  m  not  piopcrtr 
a  portion  thereof. 

Appeal  from  drctdt  courts  Jay  eonn^. 

Action  b]r  Joshua  Pntorbangfa  against  Wil- 
liam Pitzmanrice.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Thompaon  A  Canaday,  Ux  ajwdlant  Bell 
ft  BoM^  for.wpeUea 

GAVIN,  J.  Appellee  ned  to  recover  dam- 
ages resulting  from  the  explosion  of  a  steam 
boiler  sold  to  him  and  his  brother  by  appel- 
lant, the  Inherent  defects  In  tbe  boiler  havinf 
been  tbe  cause  of  the  explosion.  The  first 
paragraph  of  tbe  complaint  proceeds  npon  the 
theory  of  a  warranty,  while  the  second  counts 
upon  fraudulent  representations.  Appellant 
filed  a  motion  to  separate,  and  a  demurrer  for 
misjoinder  of  causes  of  action.  Both  were 
overruled.  The  statute  (section  344,  Bev.  Bt 
1894;  section  341,  Homer's  Rev.  St  1806)  ex- 
pressly forbids  a  reversal  for  any  error  com- 
mitted In  sustaining  or  overruling  a  demur- 
rer for  misjoinder  of  causes  of  action.  The 
courts  give  effect  to  the  statute.  File  v. 
Springel,  132  Ind.  312,  SI  N.  E).  1054;  Orum  v. 
Yundt,  12  Ind.  App.  308,  40  N.  E.  79. 

In  the  first  paragraph  it  appears  that  ap- 
pellee and  his  brother  were  engaged  In  op- 
erating a  sawmill  and  tile  factory,  wbleta 
were  run  by  a  steam  boiler  whlcb  waa  too 
small  and  Insufficient  for  the  purpose;  that 
they  knew  nothing  of  the  kind  or  quality  of 
materials  used  in  constructing  such  boilers, 
but  consulted  with  appellant,  who  waa  a 
mannfacturer  of  steam  boilers,  told  bim  the 
size  and  capacity  of  tbeir  old  boiler,  and  that 
they  desired  a  new  one,  and  informed  him 
of  tbe  purpose  for  which  they  desired  It:  that 
he  told  them  he  had  Just  what  they  wanted, 
a  secondhand  iron  boiler  which  bad  been 
tried  and  tested,  and  waa  better  than  a  new 

■Babaarlnc  danlt^ 


steel  boiler,  and  for  which  he  would  charge 
them  ^75,  tbe  full  price  of  a  new  one;  that» 
relying  upon  bis  statements,  they  purchased 
It,  set  it  up,  and  operated  It;  that  appellee 
afterwards  purchased  his  brother's  interests 
In  said  mill;  that  tbe  boiler  was  old,  patched, 
and  worn-out,  entirely  worthless  and  unfit  for 
tbe  parpose  for  which  it  was  bougbt,  and 
without  any  fault  upon  tbe  part  of  appellee 
or  any  one  in  charge  of  the  same,  but  solely 
by  reason  of  the  inherent  weakness  of  the 
material  tber^n.  It  exploded,  causing  great 
damage  to  the  mtU,  etc  It  la  objected  that 
there  Is  bere  no  direct  averment  of  warranty, 
and  that  tbe  statements  made  by  appellant  were 
mere  matters  of  opinion— "dealers*  chaff,"— 
npon  which  appellee  bad  no  right  to  rely, 
and  whldi  could  not  constitute  a  warranty. 
If  we  assume  (without  deciding)  this  to  be 
true.  sUll  the  facts  set  fortb  abundantly  es- 
tablish an  Implied  warranty  that  tbe  boiler 
was  reasonably  fit  for  tbe  purpose  Intended, 
and  a  breach  thereof.  Zimmerman  v.  Dmeck- 
er  (Ind.  App.)  44  N.  B.  557;  Bank  v.  Froze,  9 
Ind.  App.  166,  30  N.  B.  878;  McGlamrock  r. 
Mint,  101  Ind.  278. 

The  second  paragraph  sets  np  snbstantiallj 
the  same  state  of  facts  as  the  first,  but  goea 
stlU  further,  averring  more  particularly  the 
purchasers*  ignorance  of  steam  boilers,  and 
their  inability  to  distinguish  between  good 
and  bad  materials  therefor;  appellant's  knowl- 
edge and  skill  therein.  That  he  personally 
inspected  their  plant;  told  tbem  he  knew  Just 
what  they  wanted;  that  he  had  a  steam  boil- 
er which  was  better  than  a  new  one,  one  con- 
structed of  Iron  plate,  which  bad  been  used 
"Just  enough  to  be  thoroughly  tested,  and 
was  better  and  tougher  than  a  new  one,"  tbe 
plates  of  which  were  not  so  strong  and  dura- 
ble as  those  constructed  of  Iron;  that  he  had 
no  new  boiler  of  the  proper  size  and  capacity,, 
and  It  would  require  a  long  time  to  make  It, 
but  that  his  secondhand  boiler  was  nearly 
new,  none  the  worse  for  use,  and  in  Just  as 
good  shape  aa  it  ever  waa.  That  these  repre- 
sentations were  falsely,  knowingly,  and 
fraudulently  made,  and  were  relied  on  by  the 
purchasers,  who,  believing  them  to  be  true, 
bought  the  boiler,  wtiich  was  in  fact  an  old 
one  remodeled,  was  old,  patched,  and  worn- 
out,  many  of  the  flues  in  it  having  been  tepped 
and  become  worthless.  That  tbe  sheets  of 
metal  In  said  boiler  liad  been  burned  and 
rusted  until  entirely  worthless  and  unsafe 
for  any  purpose.  There  is  bere  much  more 
than  mere  matters  of  opinion,— "dealers* 
talk,"— even  by  tbe  moat  liberal  Interpreta- 
tion of  the  terms.  There  are  representations 
of  existing  facts,  falsely  and  fraudulently 
made,  and  believed  and  relied  upon  by  tbe 
purchasers.  Under  such  circumstances  the 
vendor  must  answer  for  tbe  damages.  Bloom- 
er V.  Gray,  10  Ind.  App.  326,  37  N.  E.  819; 
Armstrong  v.  White,  9  Ind.  App.  588,  37  M. 
E.  28. 

The  Jury  returned  a  general  verdict  In  ajH 
IwUee'a  favor,  with  answers  to  numeroua  In- 
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terrogatorlM.  B7  nme  of  tbeae  It  Is  exprew* 
I7  fonnd  that  appellee  did  not,  before  the 
explosion,  know  tbat  the  boiler  was  unsafe. 
By  otbera,  appellant* a  counsel  claim  It  la  es- 
tabliahed  that  he  did  have  notice  of  such  un- 
safe condition.  Because  of  these  latter  an- 
swers It  Is  urged  that  appellee  was  guilty  of 
contributory  negligence  in  using  the  boiler 
with  such  notice.  It  la  well  settled  that  the 
genersl  rerdlet  must  stand,  unless  the  an- 
swers are  such  as  that  botb  cannot  be  true 
under  any  supposable  nmdltlon  of  the  erl- 
dttice  within  the  Issues.  It  Is  also  settled 
that.  If  the  answers  to  Interrogatories  con- 
tradict <»ie  another,  then  they  nullify  each 
other,  and  those  which  might  alone  control 
tfae  general  Terdlct  cannot  orerthrow  it. 
Manufacturing  Oo.  t.  Fields,  188  Ind.  68,  86 
N.  B.  620;  Gates  t.  Scott,  128  Ind.  48B;  24  N. 
K.  2ST. 

Numraous  questlnis  axe  argued  relating  to 
the  Buflkdency  of,  and  rulings  upon,  the  erl- 
dttice.  jLppelleei  howerer,  contmds  that,  un- 
der the  law  established  1^  recent  dedslona 
(tf  the  snineme  court,  the  evidence  Is  not 
l^perly  in  the  record.  This  position  must 
be  sustained.  Under  this  rule,  It  must  ap- 
pear from  the  record  that  the  stenographer's 
manuscript  copy  of  the  erldence  was  filed  in 
the  clerk's  offlce  b^re  it  was  Incwponted 
In  the  bill  at  exceptions,  or  It  cannot  be  re- 
c^Ted  by  us  when  transposed  by  the  €Hetk 
into  the  transcript  under  sectton  1478,  Eer. 
St  1894  (section  1410^  Homer's  Ber.  St  1888). 
Ridlroad  Oo.  Wagner  (Ind.  App.)  46  N.  & 
76,  and  cases  there  dted.  The  bill  of  eicep- 
tlons  In  this  case  was  presented  to  the  judge 
and  signed  iq>on  January  18,  1886.  The  file 
marlEs  show  that  the  eridenoe  and  bill  were 
filed  upon  tbat  day.  The  certificate  of  the 
dwk  Is  that  "on  the  18th  day  of  January,  A. 
D.  1896,  the  official  shorthand  reporter  who 
took  down  the  evidence  In  said  cause  filed  In 
my  office  his  kmgband  transcript  and  mann- 
seript  thereof,  and  the  defendant  at  the  same 
time  filed  his  bill  of  exceptions,  which  long- 
hand manuscript  was  made  a  part  thereof, 
whldi  Is  the  same  manuscript  of  the  erldCTce 
Incorporated  In  the  bill  of  exceptions,  and 
made  a  part  of  the  foregoing  transcript" 
This  showing  as  to  the  priority  of  the  flUng 
of  the  evidence  Is  Identical  with  that  appear- 
ing In  Thrash  v.  Starbuck  (Ind.  Sup.)  44  N.  B. 
643,  and  It  was  there  adjudged  to  be  Insuffi- 
cient the  court  saying:  "It  Is  manifest  that 
the  longhand  manuscript  of  the  evidence  was 
not  filed  la  the  clerk's  office  before  the  bill  of 
exceptions  was  filed,  or  before  It  was  Incor- 
porated In  the  bill."  This  decision  leaves  us 
BO  room  to  distinguish,  or  hold  otherwise 
than  that  the  evidence  Is  not  properly  In  the 
record. 

It  Is  fmtber  asserted  by  appellee's  connsel 
that  DO  question  whatever  Is  available  upon 
the  Instmctions,  for  the  additional  reason 
that  they  are  not  In  the  record.  In  this  con- 
tention, also,  counsel  are  right.  Immediately 
after  the  order-book  entry  showing  that  the 


Jury  was  charged  and  retired  to  the  Jury 
room,  comes  the  following,  "Charge  to  Jury," 
when  there  Is  copied  Into  the  transcript  a 
sules  of  charges,  Including  those  asked  by 
both  parties..  There  Is  nothing,  however,  to 
show  that  these  Instructions  were  filed,  nor 
are  they  signed  by  the  Judge,  nor  Is  there 
any  oidw  maUng  them  a  part  of  the  rectod. 
They  are  not  therefore,  properly  In  the  recs 
ord  by  the  statutory  .mode  without  a  bllL 
Railroad  Oo.  v.  Oox,  8  ind.  App.  29,  35  N.  BL 
183;  KUllon  t.  Hulen,  8  Ind.  App.  404,  36  N. 
B.  49;  Stepliouon  v.  ElUott  11  Ind.  App. 
094,  89  N.  St.  880.  There  Is  an  effort  to  bring 
some  of  the  Instmctions  tn  by  a  bin  which 
does  not  purport  to  set  out  all  the  charges 
given,  but  on  the  omttary,  afilrmattvdy  dis- 
closes that  It  does  not  so  do.  In  the  absence 
of  the  evidence,  and  of  all  the  instructions 
given,  it  is  ImpossiUe  for  this  court  to  know 
whether  there  was  any  available  emc  in 
giving  those  which  are  before  us,  or  In  refus- 
ing those  rejected.  The  absent  instractlona 
may  have  cored  any  apj^arent  wror  fak  tiiose 
^vw,  and  covered  all  pirints  to  wlilch  those 
refused  w«:e  applicable.  Railroad  Oo.  v.  Oox, 
supra;  Hawley  v.  Zigerly,  186  Ind.  2tt^  U  M. 
B.  218,  Jadgment  afilrmed. 


as  Ind.  aM> 

UILLS  et  aL  V.  BTBAM. 

(AppeOats  OoBrt  of  Indiana.   Dee.  3;  189&) 

Rsooan  oir  Atpbal— Btu.  ot  EzoBpnom— ITaoss- 
siTT  voa  Clbrk's  CaanriOATB. 

A  bill  of  exceptions,  though  ilcned  by  .the 
mvdding  judge,  cannot  be  considered  on  snieal, 
u  the  absence  of  any  certificate  of  the  clerk  uow- 
ing  that  the  bill  was  filed  in  the  court  below  or 
was  a  part  of  the  proce^Iags  there. 

Aweal  from  superior  eonrt  Uarion  eoontif ; 
I4.  M.  Harvey,  Judge. 

Action  betwem  Thomas  P.  Mills  and  oth- 
ers and  Norman  S.  Byram.  Fnun  a  Judgment 
for  the  Utter,  Mills  and  otiien  appeoL  Af- 
firmed. 

B.  F.  Nyeswander,  for  amAUants.  CRiarlea 
B.  Averill.  for  appellee. 

I/yiZ,  O.  J.  The  only  question  arising  on 
this  appeal  is  presented  hj  a  bill  of  exeeih 
tions.  There  Is  a  bill  of  exceptions  In  the  rec- 
ord, signed  by  the  presiding  Judge,  but  there 
Is  no  certificate  of  the  clei^  showing  that  th<f 
bill  was  ever  filed  in  the  court  below  or  that 
the  bill  was  a  part  of  the  proceeding  In  the 
court  below.  The  cletfe  of  the  trial  court 
Bbould  duly  certify  to  the  transcript  and  to 
all  documents  and  papers  which  were  a  part 
of  the  proceedings  In  the  court  below,  and 
which  he  transmits  to  this  court  Without 
such  certificate,  under  the  seal  of  that  court,  ■ 
tills  court  has  no  means  of  knowing  whether 
or  not  the  record  presented  Is  the  one  upon 
which  the  court  below  rendered  the  judg- 
ment. ,  Dodge  V.  Morrow  (Ind.  App.)  43  N.  B, 
UiS.   Judgment  affirmed. 
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(U  Ind.  App.  «17) 

SHEPHERD  T.  MARVEL. 
(Appellate  Court  of  Indiana.    Dec  3,  1896.) 

Dm.VI.T  ifUSGMENT— BbTTINQ  ASIDB — 8UHU0N8 — 
RSTDBN  NOT  CoMCLCBlTB— DbUUBBBR—  A.PPBAL. 

l.In  an  action  ander  Rer.  St  1894,  (  399 
(Horner's  Rer.  St.  1896,  §  396),  to  have  a  de- 
xaalt  Kt  aside,  and  to  be  permitted  to  answer  and 
defebd,  tho  df^aulted  party  may  show,  as  an  ez- 
cuK  for  not  appeatins  and  ddending,  that  the 
■nmmona  waa  not  in  fact  serred  on  him,  and  hence 
he  had  no  knowledge  of  the  action.  Nietert  t. 
Trentman,  4  N.  E.  306, 104  Ind.  890,  foUowed. 

2.  The  mere  fact  that  the  judgment  had  been 
satisfied  by  a  sale  of.  the  defaulted  party's  prop- 
erty would  not  deprire  him  of  relief,  where  ft  did 
not  appear  that  any  one  was  misled  by  a  failnre 
to  prevent  the  sale. 

3.  Where  a  demurrer  is  sustained  to  a  bad  an- 
swer, defendant  cannot  urge  on  aKKsl  that  the 
demurrer  itseU  wu  inanlBdnit  to  properly  test 
the  answer. 

4.  Where  proper  parties  are  not  In  court,  the 
objectiaii  should  be  made  to  appear  by  answer, 
onder  Rer.  St  1804,  |  84S  (Horner's  Bev.  St. 
1896,  f  348). 

Appeal  from  circuit  court,  SaHiT&n  county; 
W.  W.  Moffltt,  Jndge. 

At^n  by  Amanda  Marral  agaliut  Dartd 
Bh^hwd  to  have  a  default  jndgmoit  eet 
a^de.  Froda  a  Jndement  In  favor  of  plaintiff, 
defmdant  q>peala.  AfBrmed. 

John  T.  HayB  and  J.  H.  Drake,  for  appel- 
lant John  S.  BsLja  and  Silver  Obaney,  for 
appellee; 

GAVIN,  J.  Appellee  filed  her  complaint  to 
have  a  default  set  aside,  and  to  be  permitted 
to  EDswer  and  defend  against  the  complaint 
of  appellant^  tmder  section  399,  Bev.  St  1804 
(section  396,  Homer's  Rev.  St  1896).  Sbe 
showed  a  good  defense  to  bis  complaint,  and 
that,  while  summons  had  been  regularly  Is- 
sued for  her,  and  returned  duly  served  by 
copy  at  her  residence,  yet  the  aberiCt  bad  in 
fact  left  the  copy  at  her  son's  residence,  in- 
stead of  her  own,  the  son  being  a  co-defend- 
aut,  and  the  ofQcer  acting  under  the  belief 
that  It  was  tfae  son's  wife  who  was  named 
therein.  Appellee's  ignorance  of  the  pend- 
ency of  the  proceedings,  and  her  prompt  ac- 
tion upon  learning  thereof,  are  properly  aver- 
red. Appellant  contends  that  appellee  ia  es- 
topped by  the  sheriff's  return  from  asserting 
that  sbe  was  not  In  fact  served,  even  as  a 
basis  for  relief  for  excusable  neglect  Nichols 
T.  Nichols.  96  Ind.  433,  and  cases  cited  therein 
arenrgedlnsnpportof thisposltion.  Insofar, 
however,  as  they  do  sustain  the  contention, 
they  are  overruled  by  the  later  case  of  Nie- 
tert T.  Trentman,  104  Ind.  390,  4  N.  B.  306; 
wh^,  aftw  full  consldoution,  It  was  held 
ttiat  while  the  sherKTs  return  Is  conclu^ve 
to  establish  the  fact  of  service  so  Mr  as  to 
confer  jurisdiction  of  tlie  person  of  the  de- 
fendant, yet  that  **nnder  the  statute,  for  the 
purpose  of  rendering  an  excuse  for  not  ap- 
pearing and  defending  the  action,  the  default- 
ed party  may  show  that  the  summons  waa 
not  In  fact  served  upon  him,  and  that  hence 
he  had  no  knowledge  of  the  action."  *  There 
far  no  room  for  distinction  In  any  material 


feature  between  that  case  and  this.  Counsel 
press  Cully  v.  Shirk,  131  Ind.  76,  30  N.  E.  882, 
as  establishing  a  different  doctrine,  and  being 
similar  to  the  case  In  hand.  We  do  not  so 
read  It  There  no  relief  was  sought  for  ex- 
cusable neglect  with  a  showing  of  good  de- 
fense and  a  requait  for  opportunity  to  make 
it,  as  we  have  here,  bnt  It  was  simply  de- 
manded that  the  Judgment  be  declared  null 
and  void  for  want  of  jurisdiction  of  the  per- 
son of  the  defendant  The  Nietert  Case  Is  re- 
ferred to  with  tacit  approval  in  Thompson  v. 
McCorkle,  136  Ind.  484,  34  N.  E.  813.  and  36 
N.  E.  211.  and  has  not  been,  so  far  as  we  are 
advised,  in  any  manner  limited  or  disapprov- 
ed. 

Appellant  set  up  by  way  of  answer  that  at 
the  time  of  the  institution  of  this  suit  execu- 
tion upon  the  Judgment  had  duly  Issued,  upon 
which,  before  the  filing  of  the  paragraph  of 
complaint  here  relied  on,  real  estate  of  appel- 
lee was  duly  sold,  and  the  execution  return- 
ed satisfied.  It  Is  urged  that  because  the 
Judgment  was  thus  satisfied  of  record  this 
proceeding  cannot  be  maintained.  In  the  ab- 
sence of  any  averment  to  the  contrary,  we 
might  presume  that  appellant  was  himself 
the  purchaser  at  this  sale.  There  Is  nothing 
to  show  that  he  or  the  purchaser,  whoever 
he  may  have  been,  waa  ignorant  of  the  true 
state  of  the  facts  relative  to  the  service  of 
the  Biunmons.  The  mere  fact  that  a  sale  had 
been  made  under  the  Judgment  would  not  de- 
prive her  of  relief.  Dlckerson  v.  Davis,  111 
Ind.  433, 12  N.  B.  145;  Nash  v.  Cars.  82  Ind. 
216,— where  relief  was  granted  after  sale.  If 
the  proper  parties  were  not  In  cotut,  that 
should  have  been  made  to  aroear  by  the  an- 
swer. Rev.  St  1894, 1 S16  (Homei^  Rer.  St 
1896,  I  343). 

It  cannot  be  said  that  appellee  waa  negli- 
gent In  not  taking  steps  to  prevent  the  sale, 
and  should,  therefore,  be  denied  her  day  In 
court,  In  the  absence  of  any  sbowing  that  ap-' 
pellant  or  any  one  else  was  In  any  way  mis- 
led by  her  conduct  The  first  and  second 
paragraphs  of  the  complaint  to  which  demtuv 
reiB  were  sustained,  and  which  were  filed  be- 
fore the  third,  upon  which  Judgment  was 
rendered,  were  abundantly  snfficiettt  to  ap- 
prlae  appellant  of  appellee's  rights.  The  de- 
murrer to  the  answer  having  been  sustained, 
and  the  answer  being  bad.  It  cannot  avail 
appellant,  even  though  the  demurrer  was  It- 
self Insufficient  to  properly  test  the  answer. 
Blue  V.  Bank  aud.  Sup.)  43  N.  E.  055;  Ben 
T.  Hlner  (Ind.  App.)  44  N.  B.  ST6,  and  cases 
there  cited.  Judgment  affirmed. 


(Ift  Ind.  App.  40B) 
BALTIMORE  &  O.  S.  W.  B.  OO.  T. 

MANNING. 

(Appellate  Court  of  Indiana.    Dee.  2,  1890.) 
Estoppel  in  Pais, 
An  enqiloyfi  who  consents  that  Us  employer 
shall  pv  into  court  the  amonot  of  a  datao  and. 
costs  for  whidi  Us  wages  In  the  employer's  hands 
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hare  b«>eD  gankiabed,  and  agrees  to  accept  the  bal- 
ance dae  nim,  cannot  thereafter  mamtain  anlt 
EguinBt  the  emplorer  to  recover  the  fnll  amonnt 
of  bis  wages,  on  tbe  ground  that  the  sartushmeiit 
proceedings  were  irregular,  and  that  tne  emplorer 
was  not  legally  bound  to  pay  tbe  money  into 
Court. 

Appeal  from  circuit  court,  Knox  county; 
Geoi^e  W.  Shaw,  Judge. 

Action  by  Arthur  Manning  against  the  Bal- 
timore &  Ohio  Southwestern  Railroad  Com- 
paity.  From  a  judgmoit  for  plaintiff,  defeod- 
aut  appeals.  Berersed. 

A.  H.  De  Wolt  for  appelluit.  H.  Bnms 
and  J.  8.  Prit^ett.  for  an?elle& 

BOSS,  J.  TUB  was  an  action  to  recoTer  an 
amount  alleged  to  be  due  appellee  from  the 
appellant  for  serrlces  rendered,  and  for  a 
p^alty  for  its  nonpayment,  as  provided  by 
sections  1&9S  and  lfi07.  smiott's  Snpp.  (sec- 
tions 7066  and  7067,  Bums*  Ber.  SL  18M). 
Under  the  specifications  of  error  assigned, 
several  questions  are  urged  for  our  consldera^ 
tlon,  which  we  deem  It  unnecessary  to  exam- 
ine or  decide*  In  tbe  view  we  take  ctf  the  case 
as  presented  by  the  record.  Whether  or  not 
the  Judgmoit  rendered  In  the  Kentucky  court 
against  the  appellant,  as  garnishee  defendant, 
was  regular,  we  need  not  detennlne,  for  It  Is 
apparent  the  appellee  has  no  standing  In  court 
It  appears  from  tbe  uncontradicted  evidence 
that  the  a]n>dlee  consented  that  the  aw^lant 
should  pay  Into  the  Kentucky  court  the  amount 
of  the  claim  and  costs  for  which  bis  wages  In 
appellant's  hands  bad  been  gamlaheed,  and 
he  agreed  that,  upon  such  payment,  he  would 
accept  from  appellant  tbe  balance  due  tilm. 
The  balance  waa  tendered  hfm,  uid  be  re- 
fused, and  brought  this  actUm.  We  think, 
under  these  circumstances,  be  la  estonwd  to 
question  either  the  regularity  ctf  the  proceed- 
ings of  the  Kentucky  court,  or  whether  ap- 
pellant was  legally  bound  to  pay  the  money 
Into  court  Tbe  money  was  paid  Into  court 
with  his  knowledge  and  consent,  and  upon  an 
agreement  that,  when  so  paid  In,  be  would  ac- 
cept the  balance  due  him  from  the  appelant 
The  appellant  has  apparently  acted  in  good 
faith,  and  it  would  be  Inequitable  to  permit 
tbe  atv^Uee  to  recover  anything  except  the 
balance  In  appellant's  hands  after  the  pay- 
ment Into  the  Kentucky  court  of  tbe  claim 
and  coats.  The  judgment  of  the  court  below 
is  rerersed,  with  Instructlona  to  sustain  tbe 
awellant'ft  motion  tat  a  new  trlaL 


<fi6  Ohio  Bt  »4) 

SHUBTZ  T.  GOLVIN  et  a1. 
(Snpreme  Court  of  Ohio.    Dec  1,  1806.) 

DiLlVBRT  or  DbBD— MORTOAGB— Waivbh  OPVbN- 

DOR'B  Libit— Dbbd  in  Hakds  of  Third  Fistt 

— CoNDtTIOVAI.  DbLITBBT— ESTOPPSL  AS  AGAINST 

Iknocbnt  Mortoaobe. 

1.  A  render  who  takes  a  mortgage  on  the  prem- 
ises, including  other  lands  of  the  rendee,  thereby 
waives  bis  lien  for  tbe  purchase  money. 
-  2.  Where  an  owner  of  land,  undn  a  verbal 
agreement  for  the  sale  of  i^  places  the  purchaser 


in  poBses^o]^  and  executes  a  deed,  and  places  it 
[q  the  bands  of  a  third  person,  with  direction  to 
deliver  it  on  the  purchase  money  being  paid  or  se- 
cured by  mortgage,  and  tbe  grantee  induces  tbe 
holder  of  the  deed  to  deliver  it  to  him  tiiat  be 
may  nUiibit  it  as  evidence  of  title,  and  tbe  gran- 
tee does  so  to  one  ignorant  of  the  facts,  and  who 
in  good  faith  makes  him  a  loan  secured  by  mort- 
gage on  tbe  property,  tbe  grantor  in  such  ease  is 
estopped  from  setting  up  bis  claim  to  the  land  or 
a  lien  on  it  for  purchase  money,  against  sucb  inno- 
cent mortgagee.  Ogden  t.  ^iden,  4  Ohio  St. 
182.  distingmshed. 

S.  The  rule  that  one  who  would  avail  himself  of 
an  estopi>eI  must  plead  it,  is  fairly  complied  with 
where,  upon  the  whole  case  made  by  the  plead- 
ings. It  appears  that  the  party  intends  to  rely 
on  it,  if  certain  facts  averred  by  the  other  party, 
and  denied  by  him  for  want  of  knowledge,  are 
made  to  appear;  and  in  any  case  tbe  rule  only 
an>lies  where  the  party  baa  had  an  of^rtuni^ 
to  plead  it. 

(SyllabnB  ^sf  the  Court) 

Error  to  circuit  court  Muskingum  county. 

The  original  suit  was  commenced  by  Oliver 
C  Shurtz,  as  admlulatrator  of  Lewis  Scbuitz, 
deceased,  against  James  Golvln,  for  tbe  fore- 
closure of  a  mortgage  given  by  tbe  latter  to 
the  decedent  to  secure  a  loan  of  $6,500. 
James  S.  Colvln,  who  had  a  subsequent  mort- 
gage on  the  same  land,  was  made  a  party. 
James  Colviu  made  no  defense.  James  K. 
Colvln  filed  an  answer  and  cross  petition.  Ue 
claimed  priority  over  the  mortgage  of  the 
plaintiff  on  two  grounds:  (1)  That  at  the 
time  the  Shurtz  mortgage  was  made  he  was 
the  legal  owner  of  an  undivided  one-third  in- 
terest In  the  fourth,  fifth,  and  sixth  tracts  in- 
cluded In  the  Shurtz  mortgage;  that  he,  with 
his  co-tenant,  Silas  H.  Colvln,  bad  by  a  ver- 
bal agreement  sold  the  laiid  to  James  Uolrln, 
but  the  purchase  money  had  not  been  paid, 
and  on  April  8,  1887,  they  made  a  deed,  and 
placed  it  In  the  hands  of  one  Howard  Colvin, 
to  be  delivered  when  the  money  had  t)een 
paid  or  secured  to  be  paid;  that,  contrary  to 
Instructions,  Howard  delivered  It  on  August 
3,  1887,  the  money  not  having  been  paid, — 
the  Shurtz  mortgage  having  been  made  prior 
thereto  on  July  23.  1887.  (2)  That  the  de- 
cedent, when  he  took  his  mortgage,  had 
knowledge  of  the  facts,  and  that  the  pur- 
chase money  had  not  been  paid,  and  that  he 
has  therefore  a  vendor's  Hen  on  the  land. 
These  facts  are  all  denied  by  tbe  plaintiff,  and 
he  further  says  that  the  defendant  subsequent- 
ly to<^  a  mortgage  on  the  land  and  other 
lands  of  the  vendee  to  secure  the  purchase 
money,  and  thereby  waived  any  vendor's  Hen 
he  might  have  bad.  The  defendant  likewise 
set  up  this  mortgage,  and  asked  that  It  should 
be  held  to  be  a  lien  on  the  fourth,  fifth,  and 
sbcth  tracts  prior  to  that  of  the  plaintiff.  The 
case  waa  appealed  to  the  clrctiit  court,  and 
there  tried  on  the  Issues;  and  the  court,  on 
request,  made  a  separate  finding  of  its  coucln- 
slona  of  fact  and  of  law.  Tbe  finding  of  facts 
and  conclusions  of  law  are  as  follows:  "Silas 
H.  and  James  E.  Colvin  owned  the  fourth, 
fifth,  and  sixth  parcels  of  real  estate  deBcrit>ed 
in  the  petltlm  In  the  following  proportions,— 
SUas  H.  two-thltds,  and  James  E.  one-third. 


Digitized  by  Google 


528 


45  NORTHEASTERN  REPORTER. 


(Ohio. 


That  in  1884  they  sold  the  land  b;  verbal 
contract  to  James  Colvln,  and  put  him  In  poe- 
Besslon,  which  possession  be  retained  until 
the  land  was  sold  In  this  case  under  plaintiff's 
mortfcage  In  ISlKi.  Shurt2  and  Johnson  knew 
James  was  In  posseaston  of  the  land  at  the 
time  plaintiff's  mortgage  was  given,  and  bad 
been  for  some  time.  The  deed  to  him  was 
executed  by  Jamos  E.  Oolrin  for  himself,  and 
by  him  as  attorney  In  fact  for  HUas  O. 
James  E.  was  duly  and  legally  authorized,  by 
power  of  attorney,  doly  recorded  in  the  rec- 
ords of  Muskingum  county,  from  Silas  U.,  to 
execute  and  convey  by  deed  i3Uas*  share. 
This  was  all  done  prior  to  the  plalntUTs  loan 
of  the  money.  This  deed  was  put  In  Uoward 
Oolvin'B  bands  br  James  E.  Cdvln,  to  be  de- 
livered by  him  to  James  Colvln  up(m  pay- 
ment of  the  purchase  money,  ot  upon  the 
same  being  secured  by  mortgage.  James  Ool- 
vln  Intended  to  borrow  mcMiey,  and  got  this 
deed  from  Howard,  and  delivered  It  to  N.  H. 
Chandler,  the  attom^  of  the  person  that  was 
to  make  the  loan,  so  that  a  description  might 
be  obtained,  and  to  ezblUt  the  same  as  a  port 
of  his  title  papers,  but  without  au^orlty  from 
Howard  to  deliver  the  same.  Chandler  pre- 
ferred a  deed  should  be  executed  by  Silas  H. 
and  James  B.  Colvln  personally,  and  another 
deed  was  prepared  by  him,  but  the  loan  was 
not  made.  Subseqnently  a  loan  was  negotiat- 
ed tbrongh  W.  H.  Johnson,  an  attorney.  The 
plaintiff  and  bis  Intestate  were  to  furnish  the 
money.  The  first  deed  was  banded  to  Mr. 
J(dinson  without  authority  from  Howard, 
with  other  deeds,  either  by  Mr.  Chandler  or 
James  CoXvln,  as  a  part  of  tiie  title  papers  of 
James  Colvln,  before  the  title  was  examined. 
Johnson  examined  the  title  for  Shurtz,  Includ- 
ing the  power  of  attorney  and  this  deed  as 
to  Its  8ufflclen(7,  and  was  satisfied  th&e  was 
a  perfect  title  In  James  Colvln.  After  the  ex- 
amination at  the  title  the  notes  and  mortgage 
to  Shurtz  were  executed,  and  the  money.  VS.* 
500,  paid  by  Shurtz  to  James  Colvln  on  July- 
23, 1887.  Johnson  Instructed  James  Colvln  to 
record  the  deed,  but  was  told  by  James,  the 
grantee,  that  Chandler  had  objected  to  it  be- 
cause It  was  executed  by  an  attorney  in  fiict, 
and  that  be  (James  Colvln)  had  had  another 
deed  prepared,  and  It  would  be  back  from  Mis- 
souri, where  James  E.  lived,  in  a  few  days, 
and  be  would  record  that  one,  and  thus  save 
the  expense  of  recording  two  deeds.  James 
E.  and  Silas  H.  lived  In  the  West.  Subse- 
quently, on  August  2d,  James  Colvln  got  the 
second  deed,  which  was  dated  April  7.  18S7, 
from  Howard.  James  Infonned  Howard  be 
had  pi-ocured  a  loan.  Howard  was  busy  at 
harvest,  and  did  not  want  to  go  to  Zanesvllle, 
and  toid  James  he  was  Instmcted  not  to  de- 
liver the  deed  until  the  money  due  James  E. 
was  paid  or  secured,  and  these  were  the  In- 
structions of  James  B.  to  Howard.  James 
told  him  be  could  transact  the  bushiess. 
Howard  ddivered  the  second  deed  to  James, 
knowing  James  was  going  to  have  It  record- 
ed, after  the  money  due  James  E.  was  paid 


or  secured  to  be  paid,  and  It  was  put  on  rec- 
ord by  James  on  August  3,  1887,  without  the 
payment  as  dhrected  by  Howard.  The  ishurti 
mortgage  was  recorded  on  July  2S,  1887,  The 
purchase  money  for  Silas  H.  Colvln's  share 
of  the  property  was  paid,  but  James  E.  Col- 
vln's purchase  money  was  not  paid,  except 
that  from  the  proceeds  of  the  Shurts  loan 
James  paid  James  B.  f  lOOt  Neither  of  tbe 
Shiurtzes  nor  Johnson  knew  <tf  any  unpaid 
purchase  money,  and  none  of  th^  knew  ei- 
ther deed  was  or  ever  had  been  in  Uoward 
Colvln's  hand;  and  tbe  Sbnrtzes  to<A  tiielr 
notes  and  mortgage  and  loaned  tb^  money 
In  good  faith,  without  any  InformaUon  or 
knowledge  that  James  E.  had  or  claimed  any 
Interest  In  or  Uoi  on  the  land.  On  Septem- 
ber 17,  188B,  James  B.  Colvln  was  In  Mns* 
klngum  county,  Ohio,  and  learned  of  tiw  de- 
livery of  the  deed  by  Howard  to  James  Col- 
vln, and  that  Shnrta  had  loaned  this  money, 
and  taken  a  mortgage  on  the  land  conv^ed 
by  that  deed,  as  well  as  upon  the  other  land 
described  in  the  petition.  With  this  knowl- 
edge, on  September  17.  1SS8,  James  B.  took 
a  mortgaga  on  the  land  described  In  his  and 
Silas*  deed,  and  upon  other  lands  of  James 
Colrfa  for  bis  claim,  the  lands  being  the  same 
as  those  covered  by  the  Shurtz  mortgage. 
The  plaintiff  and  his  intestate  were  tbe  Tocart- 
gagees  in  the  mortgage  of  July  2U,  1887.  Be- 
fore tbe  maturity  of  the  notes,  and  before 
James  B.  took  his  mortgs^e,  Oliver  0.  Shorts 
transferred  his  Interest  in  the  note  and  mort- 
gage to  Lewis  Shurts.  who  afterwards  died 
Intestate  and  the  owner  of  the  same;  and  the 
amoimt  found  due  this  administrator  was  and 
Is  dne  him.  Tbe  plaintiff  Is  tbe  duly  and  le- 
gally appointed  and  qualified  administrator  of 
Lewis  Shnrts.  That  the  iwoceeds  of  the  sale 
of  the  real  estate  are  not  sufHclent  to  pay 
both  plaintiff  and  James  B.  in  fulL  From 
tbe  focts  stated,  the'conrt  found  as  matters  ot 
law:  First,  that  James  B.  Ctdvln  had  waived 
his  vendor's  lien  for  purchase  money;  sec- 
ond, that  James  B.  Colvln's  mortgage  was  sn- 
perlor  tn  eqtdty  to  the  Shurtz  mortgage,  and 
tiiat  one-third  of  the  proceeds  arising  firran 
the  sale  of  the  fourth,  fifth,  and  sixth  parcels 
of  land  shonld  be  paid  to  James  B.  Gdvln, 
subject  to  Its  proper  proportion  of  the  costs 
of  sale."  Judgment  accordingly.  The  plain- 
tiff at  the  time  excepted  to  the  court's  second 
condudon  of  law  and  the  judgment  of  the 
court  thereon,  and  this  proceeding  is  prosecut- 
ed to  obtain  a  reversal  of  the  same.  Re- 
versed. 

W.  H.  Johnson  and  Frank  A.  Durban,  for 
plaintiff  In  error.  Fred.  S.  Gates,  for  defend- 
ants in  error. 

MINSHALL,  J.  (after  stating  the  facts). 
There  can  be  no  question  but  that  James  E. 
Colvln  waived  his  lien  as  a  vendor  by  taking 
a  mortgage  on  the  granted  premises,  and  other 
lands  of  the  grantee,  to  secure  the  purchase 
money.   Such  is  the  settled  law  of  thte  state. 
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The  court*!  coiicliuloii  of  .Uw  as  to  this  la 
correct,  and  not  now  questioned  by  the  de- 
fendant In  earn.  So  tliat  Qie  only  question 
Iiere  preaented  to  aa  to  whether  it  erred  In  Its 
second  conclnalon,  that^  npon  the  facts  found, 
the  mortgage  of  Jamea  E.  Colvln,  being  anb- 
seqnent  In  point  of  time,  la  superior  In  equity 
to  the  Sbnrtz  mortgage.  Priority  la  claimed 
on  the  ground  that,  at  the  time  the  Bhurtz 
mortgage  was  taken,  James  BL  Colvln  held  the 
legal  title  to  hto  Interest  In  the  premises,  sub- 
ject, however,  to  a  legal  obligation  to  convey 
to  James  Colvln,  as  purchaaer,  on  his  paying 
the  purdbase  money,  or  secuHng  it  to  be  paid. 
If  the  facts  found  will  bear  this  simple  con- 
struction, tben  there  can  be  no  question  aa  to 
the  eorrectttess  of  the  court'a  conclusion  of  law 
thereon.  In  such  case  the  legal  title  of  Jamea 
SI.  ColTln  would  hare  been  notice  to  the  world 
of  hto  rights  in  the  peasecty,  and  no  one  could 
have  acquired  an  Interest  In  it  superior  to  hto 
by  mortgage  or  otherwise.  The  question, 
bowerer,  to  whether  the  facts  as  found  will 
bear  thto  construction  as  between  Jamea  B. 
ColTln  and  the  Shurtzes.  Jamea  E.  OoMn 
had,  by  a  verbal  agreement  made  In  1884^  aold 
hto  Interest  In  the  premises  to  Jamea  Colvln, 
who  went  Into  possession  under  the  agree- 
ment, and  was  in  possession  at  Ibe  time  the 
Shurtz  loan  was  made.  Some  time  before  the 
making  of  tAe  Shnrts  mortgage,  James  E.  Ool- 
Tln,  with  hto  co-tenant  Silas  H.  OcAvln,  oe- 
CQted  a.  deed  for  the  land  to  James  Colvln,  the 
purchaser,  and  placed  It  in  the  bands  of  a 
third  person,  ftoward  Oolvln,  to  be  delivered 
when  the  purchase  money  was  paid  or  secured 
hj  mortgage.  Afterwards,  for  the  purpose 
of  enabling  James  Oolvln  to  obtain  a  loan  of 
money  on  the  land,  Howard  delivered  the  deed 
to  blm,  that  be  ndght  obtain  a  description  of 
the  premtoea,  and  exhibit  It  as  evldoice  of  hto 
tltla  The  fftcts  fbund  bear  this  constmcUoo, 
and  none  other.  It  to  true  tiiat,  from  the 
facts  found,  it  was  not  to  be  regarded  as  deliv- 
ered. But  the  law  has  always  attached  much 
Importance  to  an  overt  act  It  contravenes 
its  spirit  to  allow  tbat  an  act  may  be  done 
with  an  Intention  contrary  to  the  act  Itself. 
And  while,  as  l)^een  parties,  the  Intention 
may  be  diown.  It  sddom  permits  thto  to  be 
done  where  to  do  so  would  work  a  fraud  on 
Innocent  third  persons.  Hare,  while  Jamea 
Colvln  was  In  possession  of  the  land  and  of 
a  deed  to  It  by  James  E.  Colvln,  of  whom  he 
had  purchased,  the  Shurtzes,  on.  the  faith  of 
these  appearance,  loaned  blm  f6,600,  and 
toidE  a  mortgage  on  the  land  to  secure  its  pay- 
ment, and,  as  the  court  expressly  finds,  with- 
out any  knowledge  that  the  deed  had  ever 
been  held  as  an  escrow  by  any  one,  and  that 
It  was  taken  In  good  faith,  without  any  knowl- 
edge tbat  James  E.  OoItIq  had  or  claimed  any 
Interest  in  or  Uen  on  the  land.  It  would  seem, 
on  the  plainest  principles  of  justice,  that  under 
these  drcumstances  James  E.  Colvln,  as 
against  the  owner  of  the  Sburtz  mortgage, 
should  not  be  heard  to  say  that  the  deed  bad 
not  In  tact  been  ilplfrored  at  the  time  the  mort- 
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gage  was  made,  and  that  his  equity  to  supe- 
rior to  It.  He  tmsted  Howard  with  the  deed, 
to  be  delivered  when  the  conditions  bad  been 
performed.  Howard  vlototed  hto  trust  He 
delivered  It  to  the  grantee,  that  the  latter 
might  obtain  a  loan  on  the  land  by  exhIbHing 
It  as  evidence  of  hto  title.  The  loan  was  so 
obtained  of  persons  who  had  no  knowledge  of 
the  facts,  and  were  ratlrely  Innocent  of  any 
fraud  In  the  matter.  Who,  then,  c^onld  suf- 
the  loss?  It  may  be  regarded  as  one  of 
the  settled  m^Tima  of  the  law  that  where  one 
of  two  innocent  pMsons  must  suffer  from  the 
wrongful  act  ctf  another,  he  must  bear  the  loss 
who  placed  It  In  the  power  of  the  person  as  hto 
agent  to  commit  ttie  wrong.  Or,  more  terse- 
ly, be  who  trusts  most  ought  to  suffer  most 
And  it  would  seem  that  the  rights  of  the  par- 
ties in  thto  case  should  be  governed  by  this 
principle,  unless  there  to  some  rigid  exception, 
estabUshed  by  the  decesslon,  which  fOrblds  tts 
application  where  a  deed  is  delivered  In  es- 
crow. 

Before  conslderli^  thto  question.  It  may  be 
well  to  note  that  no  Importance  can  be  at- 
tached to  the  fact  that  the  deed  on  the  faith 
of  which  the  loan  was  made  had  not  yet  been 
recorded.  A  deed  m  ddlvexy  passes  title  to 
the  land,  whether  recorded  or  not  It  takes 
effect  on  delivery.  Tlie  object  of  recording  a 
deed  to  to  give  notice  to  third  persons,  not  to 
perfect  It  as  a  muniment  of  Utie.  Wbera  not 
recorded,  it  win  be  treated  as  a  fraud  against 
third  persmu  «i«>«»«g  with  the  land  without 
notice  of  its  existence.  Hence  the  first  deed. 
If  delivered,  having  been  duly  executed, 
passed  the  title  to  James  Oolvln.  Recording 
it  would  have  added  nothing  to  its  effect  as  a 
deed,  and  the  &llure  to  record  It  In  no  way 
influenced  the  conduct  of  any  of  the  parties 
to  the  suit  There  are  some  cases  which 
seem  to  hold  that  where  a  deed  to  delivered 
as  an  escrow  to  a  third  person,  to  be  deliver- 
ed on  the  performance  of  certain  conditions, 
no  title  passes  if  delivered  without  the  condi- 
tions being  performed,  and  that  this  Is  so  as 
against  an  Innocent  purchaser  from  the  ven- 
dee. Everts  v.  Agnes,  6  Wis.  453,  to  sncb  a 
case.  The  argument  there  Is  that  no  title 
passes  by  deed  without  delivery;  that  where 
a  deed  Is  delivered  by  one  who  holds  It  as 
an  escrow,  contrary  to  the  vendor's  Instruc- 
tions, there  Is  no  delivery,  and  consequently 
an  Innocent  purchaser  acquires  no  title.  To 
the  objection  thut.  If  this  be  true,  there  to  no 
safety  for  purchasers,  the  court  said  that  If 
It  be  not  true,  there  Is  none  for  vendors. 
This  seems  to  be  a  misconception  of  the  real 
situation  of  the  parties.  A  vendor  may  pro- 
tect himself.  He  may  either  retain  the  deed 
until  the  vendee  pays  the  money,  or  select  a 
faithful  person  to  bold  and  deliver  It  accord- 
ing to  his  Instructions.  If  be  selects  an  un- 
faithful person,  be  should  suffer  the  loss 
from  a  wrongful  delivery,  rather  than  au  In- 
nocent purchaser  without  knowledge  of  the 
facts.  In  purchasing  land,  no  one.  In  the 
absence  of  anything  that  might  awaken  sus- 
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picloD,  Is  reqnlred,  by  any  rule  of  diligence, 
to  Inquire  of  a  person  with  whom  he  deals 
whether  bis  deed  had  been  dnly  delivered. 
Where  a  deed  Is  found  In  the  grantee's  bands, 
a  d^lvery  and  acceptance  is  alwa^  presum- 
ed. 3  Wasbb.  Real  Prop.  (5th  Ed.)  p.  312,  pL 
31.  The  fact  that,  under  any  other  rule,  "no 
purchaser  la  safe,"  hod  a  controlling  Influ- 
ence with  the  court  In  Blight  t.  Schenck,  10 
Pa.  St  285,  292.  In  this  case  the  auestlon 
was  wbetiier  a  deed  had  been  delivered,  the 
defendant  being  an  Innocent  purchaser  from 
the  vendee  of  the  plaintiff.  In  discussing  the 
case  the  court  used  this  language:  "Here 
Curtis,  who,  It  Is  alleged,  delivered  the  deed 
contrary  to  his  inatmctlons,  was  the  agent  of 
the  grantor.  If  a  man  employs  an  Incompe- 
tent or  nnCftlthful  agent,  he  Is  the  cause  of 
the  loss  BO  far  as  an  Innocent  purchaser  Is 
concerned,  and  he  ought  to  bear  It,  except  as 
against  the  party  who  may  be  equally  negli- 
gent In  omitting  to  Inform  himself  of  the  ex- 
tent of  the  authority,  or  may  commit  a  wrong 
by  acting  knowingly  contrary  thereto.'*  And 
the  case  was  disposed  of  according  to  this 
princii^e. 

The  case  on  which  most  reliance  la  placed 
by  the  defendant  In  error  is  that  of  Ogisai  t. 
Ogden,  4  Ohio  St  182.  The  facts  are  some- 
what complicated.  It  seems  to  have  grown 
out  of  an  agreement  for  an  exchange  of  lots 
between  two  ot  the  parties,  each  being  the 
equitable  owner  of  his  lot  The  deed  for  the 
lot  of  <me  of  tbem,  David  Ogden,  was  to  be 
delivered  ty  the  legal  owner  to  the  other  on 
his  performing  certain  conditions,  and  was 
delivered  to  a  third  person,  to  be  delivered  on 
the  performance  of  these  conditions.  It  waa 
delivered  without  the  conditions  being  per- 
formed, and  the  lot  was  then  mortgaged  by 
the  grantee  to  the  defendants  Watson  and 
Strob,  who  claimed  to  be  Innocent  purchasers 
for  value.  But  it  was  charged  in  the  bill 
that  th^  took  tbeir  mortgages  wltb  notice, 
and  to  cheat  and  defraud  the  complainant; 
and  It  does  not  distinctly  appear  whether  this 
was  tme  or  not  Prom  the  reasoning  of  the 
court  It  would  seem  that  the  deed  had  been 
obtained  from  the  party  holding  It  in  some 
surreptitious  manner.  It  la  first  conceded 
"that  if  David  reposed  confidence  In  Gilbert 
and  he  violated  that  confidence,  and  delivered 
the  deed,  and  loss  Is  to  fall  on  either  David 
or  tiie  mortgagees,  that  David  should  sustain 
that  loss,  and  not  the  Innocent  mortgagees." 
Instances  are  then  given  In  wbich  the  rule 
would  be  otherwise,-— an  innocent  purcbaser 
from  the  bailee  of  a  borse,  or  of  stolen  prop- 
erty, or  from  one  who  had  either  stolen  or 
surreptitiously  obtained  bis  deed.  There  is 
no  room  for  doubt  In  either  of  these  cases. 
But  the  court  then  observes  that.  'If  the 
owner  of  land  makes  a  deed  purporting  to 
convey  his  land  to  any  one,  and  such  person 
by  ftaud  or  otherwise  procures  the  owner  to 
deliver  the  deed  to  him,  a  bona  fide  purchas- 
er from  such  fraudulent  grantee,  wlthont  no- 
tice of  the  fraud,  might  acquire  title  to  the 


land."  This,  we  think.  Is  equally  clear;  but, 
unless  the  deed  In  the  case  had  l>een  stolen  or 
surreptitiously  obtained,  or  the  mortgagees 
were  guilty  of  the  fraud  charged,  tiien,  on 
the  reasoning  of  the  court,  the  decree  sbouHl 
have  been  in  tbeir  favor.  If  the  case  Is  to  be 
understood  as  holding  differently,  then  It  Is 
not  In  accord  with  the  later  decision  In  Resor 
V.  Raltawad  Co..  17  Ohio  St  130.  Here  the 
owner  of  a  tract  of  land  contracted  to  sell  it 
to  the  company,  but  refused  to  deliver  Ibe 
deed  until  paid.  An  agreement  was  then 
made  which  the  deed  was  placed  In  the 
hands  of  the  president  but  it  was  not  to  be 
considered  delivered  until  payment  had  been 
complied  with,  and  the  company  went  into 
possession.  The  president  wron^ully  placed 
the  deed  on  record,  and  the  company  then 
mortgaged  its  entire  property  to  secure  an  Is- 
sue of  bonds.  The  court  held  the  bondhold- 
ers to  be  Innocent  purchasers,  and  that  the 
plaintiff  was  estxipped  ftom  setting  up  bis 
claim  as  against'  them.  It  might  be  claimed 
that  the  delivery  by  Resor  was  to  the  pur- 
chaser, the  company,  and  that  a  deed  cannot 
be  delivered  as  an  escrow  to  the  vendee. 
The  latter  statement  Is  true.  But,  as  a  mat- 
ter of  fact,  It  was  delivered  to  the  iffesldent 
of  the  company,  and  not  to  the  company  It- 
self. There  Is  no  reason  why  the  presldoit 
could  not  have  held  It  as  an  escrow*  and,  un- 
der the  agreement  must  be  regarded  as  hav- 
ing so  held  It  Railroad  Ca  v.  lUf^  13  Ohio 
St  235;  Watklns  v.  Nasb.  L.  R.  20  Bq.  262; 
Insurance  Oo.  v.  Cole,  4  sia.  359.  The  plain- 
tiff trusted  the  president  to  hold  the  deed, 
and  it  was  his  wrongful  act  that  disappoint- 
edbim.  The  supreme  CQurtof  Indiana,  in  a  wen 
considered  case  (Quick  v.  Mllllgan.  106  InO. 
419,  9  N.  E.  392),  the  facts  of  whldi  are  very 
similar  to  the  case  before  ns,  held,  where  a 
deed  Is  delivered  to  a  third  person,  to  be  de- 
livered the  grantee,  who  Is  already  In  pos- 
session of  the  land,  on  payment  of  tbe  pur- 
chase mon^,  and  Is  delivered  without  the 
condition  being  performed,  that  the  vendor 
Is  estopped,  as  against  an  Innocent  purchas- 
er, to  set  up  his  titie.  See,  also,  and  to  the 
same  effect,  the  following  cases:  Bailey  t. 
Crlm,  9  BlBs.  96,  Fed.  Oas.  No,  734;  Haven  v. 
Kramer,  41  Iowa,  382;  Blight  v.  Scbenck 
10  Pa.  St  285. 

It  Is  the  general,  if  not  universal,  rule  of  the 
courts  to  protect  the  Innocent  purchaser  of 
property  for  value  agalnet  such  vices  In  the 
title  of  their  vending  as  result  from  fraud 
practiced  by  than  In  acquiring  the  property, 
for  In  all  such  cases  the  party  complaining  Is 
found  to  have  been  guilty  of  some  negllg^ice 
In  his  dealings,  or  to  have  trusted  some  agent, 
who  has  disappointed  his  confidence,  and  Is 
more  to  blame  foe  the  consequences  than  tbe 
Innocent  purcbaser,  so  that  his  equity  is  ln< 
ferlor  to  that  of  such  purchaser.  Hence  It  Is 
tbat  tbe  Innocent  purchaser  for  value  from  a 
fraudulent  grantee  Is  always  protected  In  bis 
title  as  against  tbe  equity  of  the  wronged  gran- 
tor.   In  Hoffman  v.  Strohecker,  7  Watts,  80, 
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-when  ft  sale  bad  been  made  under  execution 
u|Kffi  ft  satisfied  Judsmeat,  tbe  satlstactlon  not 
appearing  of  record,  an  Innocent  purcbaser  of 
tbe  person  who  purchased  at  the  sale  was  pro- 
tected In  his  title,  althoogb  tbe  purchaser  at 
tbe  sale  had  knowledge  of  the  facts  and  ac* 
qalred  no  title.  A  similar  holding  had  been 
made  by  the  same  court  In  Price  t.  Jonkin,  4 
Watts,  85,  and  In  Fetterman  t.  Murphy,  Id. 
424.  In  the  case  of  Price  t.  JnnklD,  It  Is  said: 
"An  Innocmt  purchaser  of  tbe  legal  title, 
wittiont  notice  of  trust  or  fraud,  Is  peculiarly 
protected  In  equity;  and  chancery  never  lends 
its  aid  to  mforce  a  claim  for  the  land  against 
blm.** 

Most  of  the  cases  cited  and  relied  on  by  the 
defendant  are  not  in  point.  Where  the  gran- 
tee wrongfully  procures  th^  holder  ot  a  deed 
as  an  escrow  to  deliver  tt  to  him,  he  acquires 
no  tiae,  «■  at  least  a  vcrfdable  one;  but  this  is 
a  very  different  case  from  where  a  tiblrd  pa> 
SOD  without  notice,  afterwards  and  while  the 
grantee  Is  In  possession,  deals  with  him  In 
good  faith  as  owner.  Again,  it  may  be  conced- 
ed that  the  delivery  of  a  deed  one  who 
simply  tK^da  It  as  a  depositary  transfers  no 
title;  but.  If  be  holds.  It  as  an  escrow,  with 
power  to  deliver  it  on  certain  conditions,  a 
d^very,  though  wnxigfnl,  Is  not  In  excess  of 
bis  authority,  for,  in  such  case,  the  act  Is  with- 
in his  authority,  and  binds  the  principal  as 
against  an  innocent  party.  And  so  a  deed  held 
in  escrow,  delivered  after  the  death  of  the 
prlndpal,  passes  no  title.  It  will  readily  ap- 
pear, from  reastxiB  already  given,  that  such 
cases  are  wlthoat  application  to  the  case  un- 
der review.  Here  It  wHl  be  conceded  that, 
as  between  the  grantor  and  the  grantee,  the 
Iftttear  took  no  title,  because  delivered  by 
Howaivl  contrary  to  his  Instmctlona.  But  the 
plaintiff  Telles  on  the  fact  that,  as  found,  he 
had  no  knowledge  that  the  deed  had  «ver  been 
held  as  an  escrow,  and  In  good  fftith  loaned 
bis  money  and  took  a  mortgage  on  the  land  to 
secure  it,  and  that  the  defendant  la  thereupon 
estopped  from  setting  up  his  legal  title  as 
against  hbn. 

But  it  is  claimed  that,  as  the  plaintiff  re- 
lies on  an  estoppel,  he  should  have  plead- 
ed it  This  rule,  however^  only  applies 
where  the  party  has  bad  an  opportunity  to 
do  sa  In  this  case  he  bad  none  until  tbe 
evidence  had  been  Introduced.  The  defend- 
ant, in  his  answer  and  cross  petition,  set 
up  that  the  deed  from  him  had  been  pla- 
ced in  escrow,  and  wrongfully  delivered  to 
the  grantee,  and  that  the  plaintiff  had  knowl- 
edge of  the  facts.  The  plaintiff  then  aver- 
red his  want  of  any  knowledge  or  belief  as 
to  the  facts  stated  by  the  defendant,  and  de- 
nied* them.  The  court,  however,  found  that 
the  deed  had  been  delivered  to  Howard  Golvin 
to  be  hdd  as  an  escrow,  and  was  by  him 
wrongfully  ddlvered  to  the  grantee,  but  also 
fiiund  that  the  plaintiff  was  Ignorant  of  the 
fiicts,  and  an  innocent  purchaser  for  vaJue 
without  notice.  The  object  ot  pleading  is  to 
inffflrm  the  opposite  party  ot  the  facts  oo 


which  the  pleader  relies  as  the  ground  of  his 
claim  or  defense,  and  here,  when  the  plaintiff 
denied  knowledge  of  the  facts  as  pleaded  by 
tbe  defendant,  he  fairly  advised  the  defendant 
tliat  he  relied  on  an  estoppei,  on  the  ground  of 
want  ot  notice,  should  the  facts  as  pleaded  be 
made  to  appear  in  the  evidence,  except  as  to 
the  matter  of  notice;  for  that  be  was  a  pur- 
chaser for  value  appeared  from  his  petltiw, 
which  was  taken  as  true,  as  it  was  not  contro- 
verted. Hence  the  claim  of  the  plaintiff  could 
in  no  way  surprise  the  defendant  unless  he 
was  ignorant  of  tbe  law.  The  first  opportu- 
nity the  plaintiff  had  to  plead  an  estopjpel,  as 
against  James  B.  Colvln,  was  when  the  facta 
were  fully  made  to  appear  In  evidence;  and 
he  Is  not;  therefore,  precluded  from  doing  so 
on  the  facts  as  found  by  the  court. 

Judgment  reversed,  and  Jndgmmt  <mi  the 
facta  for  the  plahitlff  in  error. 


(56  Ohio  St  306) 

CliBVELAND,  C,  O.  &  ST.  U  RY.  CO.  v, 
KERNOCHAN. 
(Supreme  Court  of  Ohio.    Dec  1,  189G.) 

HAZABDOUB  EhFLOTITBXT'— COSTRIBUTOBY  NkOU- 

osncB— Fbllow  Bervaktb— Bill  o»  Ex- 
OEPTioNB—EsTKT— Dismissal. 

1.  One  who  engages  in  a  hazardoas  employ- 
ment asstuues  all  risks  Inddental  thereto,  but  is 
not  bound  to  anticipate  such  Rutgers  connected 
tha«with  as  arise  solelv  from  the  nRgliKeiice  of 
others^  not  in  law  hla  fellow  aerranta;  and  there- 
fore his  failore  to  foresee  and  guard  against  dan- 
gers of  the  latter  class  does  not  raise  agaioat  hit«, 
nor  hla  personal  representatives,  a  presumption 
of  contributory  negligence. 

2.  An  entry  in  the  following  terms:  "This  day 
came  the  defendant,  and  Sled  its  bill  of  excep- 
tions, duly  allowed,  signed,  and  sealed,  and  the 
same,  at  its  request,  is  ordered  to  be  made  a  part 
of  the  record  m  this  ease,  all  of  which  ia  done 
within  the  fifty  days  allowed,"— made  on  the  jour- 
nal of  a  court  of  common  pleas,  shows  with  suffi- 
cient c^tainty  that  the  bih  of  exceptions  therein 
referred  to  was  presented  to,  and  »gned,  sealed, 
and  allowed  by,  the  trial  judge. 

3.  Should  a  circuit  court  erroneoualy  dismiss, 
or  erroneously  decline  to  consider,  a  bill  of  ex- 
ceptions on  the  ground  that  it  had  not  been  legal- 
ly allowed,  and  thereupon  aflirm  the  judgment  be- 
low, each  judgment  of  affirmance  wiU  be  reversed 
by  this  court,  without  passing  on  any  question 
arising  out  of  the  bill  of  exceptions,  and  the  cause 
remanded  to  the  drcuit  court,  with  instractiona 
that  it  consider  and  decide  all  qneetions  that  may 
ariae  out  of  the  same. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Crawford  county. 

Action  by  Maggie  Kemochan,  administra- 
trix, against  the  Cleveland,  Glnclnuatl,  Chi- 
cago &  St  Louis  Bailw^  Company. 

This  action  was  commenced  in  tbe  court  of 
common  pleas  of  Crawford  county  by  the  de- 
fendant in  error,  to  recover  of  plaintiff  in  er- 
ror damages  for  the  death  of  the  intestate, 
her  husband,  caused,  aa  she  alleged,  by  tbe 
negligence  of  the  plaintiff  in  error.  She  pre- 
vailed In  tbe  court  of  common  pleas.  The 
judgment  there  rendered  In  ber  favor  was  af- 
firmed by  the  drcnlt  court,  whereup<m  the 
preseut  proceedings  were  brought  in  this 
court  to  reverse  both  judgments.  The  facts 
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will  be  stated  la  tbe  oplnioD  of  the  court. 
Reversed. 

D.  Dlrlam,  Goulder  &  Holding,  and  Jobn 
T.  Dye,  for  plaintiff  In  error.  P.  W.  Poole 
and  Flnl^,  Beer  &  Bennett,  for  defendant  in 
error. 

BRADBURT,  J.  Two  questions,  only,  arise 
on  tbe  record:  (1)  Did  the  petition,  as  amend- 
ed, state  a  cause  of  action?  (2)  Did  tbe  cir- 
cuit court  err  In  boldlng  tbat  tbe  bill  of  ex- 
ceptions taken  in  tbe  court  of  common  pleas 
by  tbe  plaintiff  "was  not  duly  allowed  and 
signed.  •  •  •"?  Tbe  amended  petition  Is 
in  tbe  following  words:  'Tbe  plaintiff  says: 
On  tbe  9tb  day  of  February,  A.  D.  1892,  she 
was  duly  appointed  and  qnallfled,  and  letters 
of  administration  on  the  estate  of  James 
Kemochan,  deceased,  were  issued  to  ber  by 
tbe  probate  court  of  Crawford  county,  Oblo, 
and  Bbe  is  now  tbe.duly-qualifled  and  acting 
administratrix  of  said  estate.  Tbe  defendant 
now  Is,  and  at  tbe  time  hereinafter  mention- 
ed was,  a  corporation  duly  incorporated  un- 
der tbe  laws  of  tbe  state  of  Oblo,  and  owned 
and  operated  a  railroad  located  In  and  pass- 
ing through  the  village  of  Crestline,  In  this 
county,  from  tbe  northeastern  portion  of  said 
Tlllag^  to  tbe  southwestern  portion  thereof, 
with  the  ears  and  locomotives  thereon.  At 
tbe  time  of  the  commission  of  the  grievances 
and  wrongs  hereluafter  complained  of,  and 
for  more  than  20  years  prior  thereto,  a  large 
building,  known  as  tbe  'Continental  Hotel* 
was  used  by  tbe  defendant  and  by  tbe  Pitts- 
burgh, Ft,  Wayne  &  Chicago  Railway  Com- 
pany, as  a  passenger  station,  and  tbe  same 
was  also  at  tbe  same  time  used  for  hotel  pur- 
poses. During  all  tbe  same  time  three  of  tbe 
tracks  of  defendant's  railroad  have  been  lo- 
cated Immediately  west  of  said  Continental 
HoteL  A  hotel  known  as  the  'Gibson'  was 
during  all  said  time  located  a  few  feet  west 
of  said  last-named  tracks,  and  west  of  said 
Continental  Hotel.  During  all  said  time  two 
of  the  tracks  of  tbe  Pittsburgh,  Ft.  Wayne 
&  Chicago  Railway  have  been  located  Imme- 
diately south  of  said  Gibson  House  and  said 
Continental  Hotel.  At  and  during  all  of  said 
time,  immediately  south  of  the  last-named 
tracks  and  east  of  tbe  three  tracks  of  defend- 
ant's railway,  there  was  and  had  been  locat- 
ed a  building  used  by  both  of  said  companies 
as  a  telegraph  office,  and  Immediately  south 
of  the  building  last  named  two  or  more 
tracks  of  the  Pittsburgh,  Ft  Wayne  &  Chi- 
cago Railway  were  located,  and  which  cross- 
ed tiie  three  tracks  of  the  defendant's  rail- 
road. About  four  rods  south  of  the  last-nam- 
ed crossing,  and  east  of  the  s^d  three  traces 
of  defendant's  railroad,  during  all  said  time 
were  located  the  freight  houses  of  said  railroad 
companies,  with  other  tracks  of  said  defend- 
ant In  front  thereof,  used  dally  by  said  de- 
fendant in  shifting  cars  from  its  railroad  to 
the  Pittsburgh,  Ft  Wayne  &  Chicago  Rail- 
way, and  for  loading  and  unloading  freight 


At  and  during  said  time  one  of  the  principal 
streets  of  said  village  ruLjing  north  and 
south  crossed  the  three  tracks  of  the  defend- 
ant's railroad  a  few  feet  south  of  the  crossing 
last  above  described,  A  considerable  portion 
of  said  village  of  Crestline  lay  south  of  said 
crossings,  and  said  street  was  In  dally  use, 
and  much  traveled  and  frequented  by  the  In- 
habitants of  said  village  and  by  country  peo- 
ple coming  into  and  going  out  of  said  village. 
All  of  said  tracks  and  crossings  are,  and  al- 
ways have  been,  much  used  by  said  compa- 
nies; and  the  employes  of  said  companies 
and  the  public  generally  have  been  In  the 
habit  of  passing  over  said  trades  and  cross- 
ings at  all  the  points  above  described  at  all 
hours  of  the  day  and  night,  with  great  fre- 
quency, so  that  the  same  became,  and  on  tbe 
8th  day  of  January,  A.  D.  1892,  was,  a  pub- 
lic highway.  The  plaintiff,  In  further  amend- 
ment of  her  petition,  says  that  said  James 
Kemochan  was  on  said  Thoman  street,  at  the 
east  line  thereof,  when  he  was  struck  by  said 
train  and  klUed.  The  said  James  Kernochan 
was  employed  by  the  Pennsylvania  Company, 
lessee  of  the  Pittsburgh,  Ft  Wayne  &  Chica- 
go Railroad,  as  a  car  inspector,  and  on  the 
night  of  January  8,  1892,  he  was  engaged 
in  the  discbarge  of  his  dutlra  as  such  car  in- 
spector on  the  tracks  of  said  Pittsburgh,  Ft 
Wayne  &  Chicago  Railroad,  west  of  the 
tracks  of  defendant's  railroad.  Between  the 
hours  of  7  and  8  o'clock  p.  m.  it  became  his 
duty,  as  such  car  Inspector,  to  pass  over  the 
tracks  of  defendant's  railroad  at  a  point  be- 
tween said  telegraph  office  and  said  freight 
house.  At  about  7  o'clock  of  said  evening  the 
local  freight  train  of  defendant  was  pulled 
Into  Crestline  from  the  north,  and  stopped  on 
the  west  track  above  described  in  front  of 
the  Gibson  House,  and  north  of  said  railroad 
crossings.  Said  train  was  then  cut  and  tbe 
locomotive,  with  some  of  the  cars  attached 
thereto,  passed  over  said  crossings  to  said 
defendant's  freight  bouse,  and  was  there 
kept  for  some  time  loading  and  unloading 
freight  and  shifting  cars.  After  doing  said 
work,  said  cars,  pushed  by  a  locomotive, 
were  negligently  backed  to  couple  onto  the 
rear  portion  of  said  train  left  standing  as 
aforesaid  on  the  defendant's  track  In  front  of 
the  Olbson  House.  Said  locomotlTe  and  cam 
so  backed  were  by  said  defendant  negllgoit- 
ly  pat,  and  then  were.  In  the  hands  and  uo* 
der  the  sole  control  of  inexperienced  and  un- 
skillful  servants.  No  light  or  lights  were  dis- 
played at  the  rear  end  of  the  portion  of  the 
train  being  so  backed,  and  no  servant  of  said 
company  was  stationed  on  the  rear  car  there- 
of, to  prevent  danger  or  accidents,  and  nei- 
ther the  conductor  nor  the  engineer  of. said 
train  was  upon  said  portion  thereof  so  being 
backed,  but  said  conductor  and  engineer  had 
left  said  train,  and  were  out  of  sight  and 
hearing  of  the  same;  and  no  cdgnal  of  any 
kind  was  given  to  warn  persons  who  might 
be  upon  or  about  to  cross  defendant's  said 
tracks  upon  or  near  said  crossings  that  said 
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locomotlTe  and  can  were  being  backed,  but 
the  same  was  said  defeodant  negligently 
and  nnlawfnlly  omitted.  While  said  locomo- 
tlTe and  can  were  being  so  unlawfully  and 
negligently  backed,  the  aald  James  Kemoch- 
an  was  compelled,  as  aforesaid,  in  the  dls- 
chaige  of  his  duties,  as  aforesaid,  to  cross 
the  tracks  of  said  defendant's  railroad  at  or 
near  the  south  crossing  aboTo  described,  at 
which  time  a  passenger  train  was  being  run 
on  the  east  track  of  defendant's  railroad  in 
southerly  direcUon.  Immediately  in  front  of 
said  James  Eemocban.  with  steam  escaping, 
and  the  bell  of  the  engine  being  rung,  so  that 
the  ncdae  made  thereby  prevented  said  James 
KenuHdian  from  hearing  the  locomotJTe  and 
the  cars  so  as  aforesaid  approaching  from  the 
south,  and  so  as  to  obscure  the  light  from 
said  west  track,  rendering  the  same  ^tlrely 
dark,  so  as  to  prevent  said  James  Eonochan 
from  seeing  the  rear  or  any  other  portion  of 
the  cars  and  locomotive  so  as  aforesaid  being 
backed  towards  the  rear  portion  of  said  train 
BO  as  af(»%sald  left  standing  in  front  of  said 
Gibson  House.  The  said  James  Kemochan 
had  no  knowledge  or  means  of  knowledge 
that  said  cars  and  locomotive  were  being  so 
backed  from  the  south,  and  the  safd  train 
passing  in  front  of  blm  compelled  him,  upon 
I»erll  of  his  life,  to  stop  on  said  track  for  a 
moment;  and  while  he  so  stopped  he  was, 
without  any  fault  or  negligence  on  his  part, 
and  wholly  by  the  negligence  of  the  defend- 
ant, run  over  by  said  cars  and  locomotive  so 
as  aforesaid  being  negligently  backed,  and 
Instantly  killed.  At  the  time  of  his  death 
said  James  Eemochan  was  23  years  old;  was 
an  active,  strong,  healthy  man,  temperate, 
of  good  habits,  standing  well  with  his  em- 
ployer, and  capable  of  earning  good  wages. 
He  left  surviving  him  this  platntlll,  as  his 
widow,  who  was,  at  the  time  of  his  deatli, 
dependent  upon  him  for  support.  She  has 
been  Injured  by  his  death  to  the  amount  of 
910,000.  Wherefore  phUnUfl,  as  administra- 
trix of  said  estate,  uaka  judgment  in  the  sum 
of  $10,000." 

naintlff  In  error  contends  that  the  aver- 
ments of  the  petition  raise  a  presumption 
against  the  deced^t  of  oMitribatozT  negli- 
gence. We  do  not  think  this  Is  true.  The 
decedent  was  engaged  In  discharging  the  du- 
ties of  his  occupation,— litiat  of  car  Inspector 
for  the  Pennsylvania  Oompany,— which  com- 
pany and  plaintiff  in  error  used  the  yard 
wliere  the  accident  occurred  In  common,  as 
the  exigentites  of  the  business  (rf  each  re- 
quired. Of  course,  ttxe  deceased  assumed  such 
*l8ks  as  grew  out  of  the  nature  of  Ills  occu- 
IMitlon,  and  therefore,  if  his  death  was  due 
to  an  accident  that  was  Incidental  thereto,  or 
was  canseCI  by  the  negligence  of  another,  for 
whose  fault  he  is  chargeable,  bis  administra- 
trix could  have  no  remedy.  But  (me  who  Is 
engaged  In  a  hazardous  occupation,  no  more 
assumes  the  risks  tliat  may  arise  from  the 
negligence  of  othera  thain  does  the  p&csoa  who 
engages  In  occupations  comparatiTdy  safe. 


The  duties  of  the  dec^ent  as  car  Huipector 
must,  of  necessHy.  have  been  perfo«ned  In 
the  yards  of  these  railroad  companies.  The 
can  most  be  inspected  while  standing  upon 
some  of  HbB  tracks  tber^n,— elde  or  main 
tracks.  He  must  pass  along  or  across  these 
tracks,  or  near  them,  of  necessity.  It  was 
possible  that  moving  care  might  at  any  time 
pass  along  them.  If  they  did  so  without  any 
(Hie  being  in  fault,  and  Injured  him,  no  re- 
covery could  be  bad.  But  he  was  not  bound 
to  aiitl<dpate  that  a  locomotive  and  can  would 
be  placed  In  the  hands  of  inexperienced  or 
unskillful  servants,  and  then  backed  through 
the  yards  without  a  Ught  displryed,  or  a  per- 
son stationed  on  Qie  rear  end  of  the  moving 
train  to  give  warning  of  Its  approach,  espe- 
(dally  at  a  moment  when  another  train,  with 
Its  bell  ringing  and  steam  escaping,  so  as  to 
drown  the  noise  made  by  the  backing  train, 
was  also  passing;  and  these  are  the  negligent 
acts  that  are  alleged  to  have  caused  the  de- 
cedent's death.  Not  being  bound  to  foresee 
and  guard  against  this  cQiaTae  of  conduit  on 
the- part  of  the  plalntlfF  In  error  and  its  serv- 
ants, his  failure  to  do  so,  though  It  may  have 
directly  contributed  to  bis  death,  was  not 
negligence,  and  should  not  defeat  a  recoreiy. 

During  the  trial  of  the  cause  In  the  court 
of  common  pleas,  after  the  plalntilf  In  that 
court  had  closed  h^  testimony,  the  railroad 
company  moved  the  court  to  dire(;t  the  Jury 
to  return  a  verdict  in  its  favor,  because  tbe 
evidence  Introduced  by  her  raised  a  presump* 
tl<»i  of  contributory  negligence.  13ils  motloD 
being  overruled,  the  plaintiff  In  eoror  Intro- 
duced its  evidence.  The  trial  resulted  in  a 
verdict  tor  the  plabitifl  below.  The  railroad 
company  moved  for  new  trial,  assigning  as 
reasons  tberefor  a  numlwr  of  distinct  grounds 
of  error;  anKmg  them,  the  action  of  the  court 
in  overruling  Its  motion  to  dlreot  a  verdict; 
tliat  the  court  erred  in  admitting,  and  also  In 
rejecting,  evidence;  that  the  court  erred  in  the 
Instructions  it  gave  to  tne  Jury,  and  hi  refus- 
ing to  diarge  as  requested;  that  the  verdict 
was  excessive,  and  that  it  was  contrary  to 
the  weight  of  the  evidence^  This  motion  was 
overruled,  and  thereui>on  the  railroad  com- 
pany prepared  a  bill  of  exceptions  embody- 
ing all  the  evidence,  the  charge  of  the  court, 
and  its  several  rulings  In  admitting  and  re- 
jecting evlduice.  This  was  signed  by  tlie 
trial  Judge  In  due  time,  and  the  following  en- 
try In  respect  thereof  placed  upon  the  Journal 
of  the  court:  "This  day  came  the  defendant, 
and  filed  its  bill  of  exceptions,  duly  allowed, 
signed,  and  sealed,  and  the  same,  at  its  re- 
quest, Is  ordered  to  be  made  a  part  of  the 
record  in  this  case,  all  of  which  Is  done  with- 
in the  fifty  days  allowed."  The  cause  was 
taken  to  the  circuit  court  on  wror.  That 
court  declined  to  consider  the  errora  assigned 
in  the  bill  of  exceptions,  because  it  found  that 
the  bill  of  exceptions  was  not  duly  aliowe<l 
and  signed,  and  "for  that  reason  find  no  error 
in  the  record  of  the  court  below."  This  ac- 
tion of  the  chrcult  court  Is  assigned  as  enw 
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in  this  conrt  The  plaintiff  In  error  vas,  of 
rig&t,  entitled  to  Oie  judgment  of  the  circuit 
court  upon  Uie  assignment  of  error,  if  such  bill 
of  exceptions,  being  legally  perfected,  waa 
before  that  court  Suggestion  was  made  in  ar- 
gument that  there  might  have  been  more  than 
one  bill  of  exceptions  taken  In  the  trial  court, 
and  that  the  one  the  circuit  court  declined 
to  consider  may  not  be  the  one  that  Is  dis- 
closed in  the  record  brought  to  this  court. 
The  Mil  of  exc^ttons  am>e8rs  to  hare  been 
signed  by  the  trial  judge,  March  3,  1891.  It 
waa  filed  hi  the  court  of  common  pleas,  as  the 
file  mark  shows,  on  the  SCb  of  March,  1884; 
and  the  entry  on  the  Journals  of  Quit  court 
of  Its  allowance  was  on  Mardi  12,  1804, 
seven  days  later.  This  dlCTerence  of  dates  is, 
of  course,  compatible  with  the  suggestion  that 
more  than  one  bill  of  exceptions  might  have 
been  taken.  On  the  other  hand.  It  might  oc- 
cur In  the  case  of  a  single  bill  of  exceptions. 
An  examinaition  of  tiie  whole  record  does  not 
give  the  slightest  corroboration  to  this  sug- 
gestion. The  Journal  of  the  circuit  court,  set- 
ting forth  Its  refusal  to  consider  the  bill'  of 
exceptions,  shows  that  Its  action  was  based 
upm  the  identical  record  and  papers  now  on 
file  In  this  court,  which,  as  we  hare  seen,  af- 
ford no  ground  to  suppose  that  more  tiian 
one  bill  ot  exceptions  was'erer  taktn  in  the 
action.  That  court,  bavlng  before  it  noth- 
ing except  this  record,  necessarily  acted  sole- 
ly thereon.  That  record,  we  hare  seen,  af- 
fords no  ground  to  believe  thait  more  tiian  oae 
bill  of  exertions  waa  ever  taken  In  the  ac- 
tion. It  is  theref<»re  liUe  to  suppose  the  ac- 
tion of  tiie  dicult  court  was  influenced  by 
that  theory,  and  the  suggestion  should  be  dis- 
missed as  totally  unfounded. 

In  Hill  T.  Bassett,  27  Ohdo  St  697,  it  was 
held  that:  "Before  a  paper  purporting  to  be 
bill  of  exceptitxis  can  be  regarded  by  a  re- 
viewing court  npcm  error  as  a  part  of  the 
record,  It  must  appear  from  the  record,  out- 
side of  such  paper,  that  a  bill  of  exceptions 
was  In  due  time  tradered  to,  allowed,  signed, 
and  sealed  by,  the  court,  and  made  part  of 
the  record;  and  the  paper  In  question  must 
be  Identified  with  reasonable  certainty  as  the 
bill  of  exceptions  which  was  thus  made  part 
of  the  record."  This  bill  of  exceptions  was 
Identified  wltii  reasonable  certainty.  It  was 
signed  by  the  trial  Judge,  and  bears  the  file 
marks  of  the  trial  court  The  Journal  of  the 
court  of  common  pleas  made  In  tiie  case  re- 
cites that  the  "defendant  came  and  filed  Its 
bill  of  exertions,  duly  allowed,  signed,  and 
sealed;  and  the  same,  at  Its  request  was  or- 
dered to  be  made  a  part  of  the  record  In  this 
case."  No  ambiguity  arises  out  of  this  lan- 
guage. It  necessarily  Implies  that  the  bill  of 
KEceptlons  had  been  presented  to,  allowed, 
signed,  and  sealed  by,  the  trial  Judge,  or 
some  Judge  authorized  to  act  In  his  st^d.  It 
could  not  have  been  signed  by  such  Judge 
unless  presented  to  him,  and^  It  could  not  have 
been  duly  allowed,  signed,  and  sealed  by  any 
other  than  a  Judge  having  authority  to  do  so. 


We  think  the  Journal  entry  shows  tiiat  ev&ey 
act  required  by  the  statute  to  give  ralldi]^ 
to  the  bill  of  exertions  was  pof  ormed.  The 
bill  of  exceptions,  having  been  duly  allowed, 
waa  before  the  circuit  court,  and  the  plain- 
tiff In  error  was,  of  ri^t,  entitled  to  the  Judg* 
ment  of  the  circuit  court  upon  the  qusetions 
It  jH«sented.  The  declination  of  that  court 
to  consider  them  vit^ted  tUli  right,  and  was 
for  that  reason  prejudidal  to  tiie  plaintiff  In 
error.  It  Is  no  answer  to  this  view  of  the 
case  to  say  thait  the  drcntt  court  might,  or 
even  should,  have  affirmed  the  Judgment  be- 
low, because  the  rulings  of  the  trial  court, 
as  disclosed  in  the  biU  of  exceptions,  were 
correot  Whether  this  court  should  reverse  a 
Judgment  of  the  clrcnlt  court  for  striking  a 
bill  of  exceptfons  from  its  files,  or  for  refuft- 
Ing  to  consider  it,  whwe  It  was  made  to  ap- 
pear that  the  questions  It  presented  were 
frivolous,  need  not  now  be  consld^vd.  No 
claim  Is  made  that  tbe  question  arising  on  tiie 
bill  of  exceptions  under  consideration  Is  one 
of  this  chaiBiOter.  Judgment  reversed,  and 
remanded  to  the  cfa^ult  coiurt  for  fnrOier  pro- 
ceedings. 

(1S4  111.  823) 
GHIOAGO  EDISON  CO.  v.  FAT. 
(Smireme  Court  of  Illinois.    Nov.  23,  1896.) 
CoBFOiUTioa— Stock— PoROBD  Assbssmbst— Bat^ 

1 FIOATION— PaKTI  E8. 

1.  A  corporation  canceling  a  certi&cate  of  stock, 
and  reissaing  another  certificate  to  the  aasigaee 
under  r  forged  aodgnment,  will  be  required  to 
reissue  to  the  original  owner  a  certificate  in  lieu 
of  the  one  canceled.    62  III.  App.  65,  affirmed. 

2.  An  agent  forged  an  assignment  by  bis  prin- 
cipal to  a  certificate  of  stock,  and  deposited  the 
check  received  therefor  to  the  credit  of  bis  prin- 
cipal, and  afterwards  withdrew  the  moneys  under 
a  power  of  attorney  from  hia  principal  to  draw 
checks.  Beld,  that  an  implied  ratification  of  the 
forged  asBignment  was  not  shown.  62  111.  App. 
55,  affirmed. 

S.  Where  a  corporation  cancels  a  certificate  of 
stock,  and  reissues  another  to  an  as^gnee,  under 
a  forged  assignment,  the  assignee  U  not  a  neces- 
sary party  to  an  action  by  the  owner  of  the  certifi- 
cate canceled  to  compel  the  reissue  of  another 
certificate,  where  it  does  not  appear  that  such 
owner  is  insolTent,  or  that  the  issuance  of  a  new 
certificate  would  cause  an  ovnissne  of  stock.  02 
III.  App.  55,  affirmed. 

Appeal  from  appellate  court,  First  district 
Action  by  Charles  Norman  Fay  against  the 
Chicago  Edison  Company.  There  was  a  judg- 
ment for  plaintiff,  which  waa  affirmed  in  the 
appellate  court  (62  III.  App,  55),  and  defend- 
ant appeals.  Affirmed. 

Uhlmann  &  Hacker,  for  appellant  Winiams*^ 
Holt  &  Wheeler,  for  appellee. 

GARTER,  J.  This  was  a  bill  In  qpulty,  filed 
by  appellee,  Faj,  against  the  appellant  cor^ 
poration,  to  compel  It  to  issue  to  him  200 
shares  of  Its  capital  stock,  in  lieu  of  two  cer- 
tificates of  such  stodE,  of  100  shares  each,  be- 
longing to  him,  which,  upon  forged  assign- 
ments, and  without  hia  authority,  had  been 
surrendered  up  to  the  company,  and  canceled, 
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and  new  certificates  In  lieu  thereof  issued  to 
the  assignees,  who  were  Innocent  purchasers 
or  pledgees.  In  the  latter  part  of  June,  1894, 
appellee,  being  about  to  go  to  the  seashore  for 
the  summer,  left  his  office  and  some  of  bis 
business  affairs  In  Chicago  In  the  hands  of  one 
Anderson,  his  private  secretary  and  man  of 
affairs,  and  gave  Anderson  a  power  of  attor- 
ney to  draw  checks,  blUs  of  exchange,  and 
drafts,  and  make  orders  and  overdrafts  upon 
the  Northern  Trust  Company  of  Chicago,  and 
to  Indoise  checks,  drafts,  bills  of  exchange, 
notes,  and  orders  for  deposit  In  said  trust 
company,  for  appellee  and  in  his  name.  In 
pursuance  of  arrangements  made  by  appellee 
before  his  departure  (he  not  having  thereto- 
fore received  the  stock  from  appellant),  An- 
derson afterwards,  on  behalf  of  appellee,  paid 
the  last  Installment  due  appellant  for  the 
stock,  and  appellant  thereupon  issued  the  200 
shares  to  Fay,  and  delivered  the  same  to  An- 
derson for  him.  Fay  had  had  previous  deal- 
ings with  Slaughter  &  Co.,  who  were  brokers 
and  bankers,  and  who.  In  the  course  of  such 
dealings,  became  acquainted  with  Anderson, 
as  Fay's  private  secretary  and  man  of  affairs. 
On  September  12tb,  and  during  Fay's  absence, 
Anderson  called  up  Slaughter  &  Co.  by  tele- 
phone, saying.  In  substance,  that  Fay  wished 
to  sell  100  shares  of  the  Edison  stock,  and 
had  placed  the  limit  at  f  125  per  share. 
Slaughter  &  Co.  answered  that  it  could  not  be 
sold  at  that  figure.  Anderson  replied  that  he 
would  wire  Fay,  and,  on  reply,  would  let  them 
know.  The  next  day,  Andereon  telephoned 
^ughter  &  Co.  to  sell  the  stock  at  the  market, 
whereupon  they  sold  60  shares,  at  $123,  and 
gave  Anderson  a  check  payable  to  Fay  for 
,$6,137.50,  the  amount  of  the  sales  leas  their 
commission;  Anderson  having  in  the  mean- 
time forged  Fay's  name  to  the  assignment  of 
one  certificate  of  100  shares  of  the  stock,  and 
sent  such  certificate,  so  assigned  over,  to 
Slaughter  &  Ca,  who  took  It  to  appellant,  and 
received  for  It  two  certificates,  of  CO  shares 
each,  properly  transferred  on  the  bocdEs  of  the 
corporation,  one  in  the  name  of  the  purchas- 
er, and  one  in  their  own  name.  Slaughter  & 
Co.  not  being  able  to  sell  said  last-named  50 
tihares  at  the  same  figure,  Anderson  obtained 
a  loan  thereon  from  them,  ostensibly  for  Fay, 
of  $6,000,  and  received  the  same  in  a  check 
payable  to  F^'s  order,  which  he  indorsed, 
and  deposited  as  before.  About  two  weeks 
later,  Anderson  again  inquired  by  telephone 
whether  or  not  the  50  shares  had  been  sold, 
and  was  Informed  the^  bad  not  been;  that  the 
price  had  fallen  to  $120.  Anderson  repUed 
that  he  did  not  think  Fay  wanted  to  sell  at 
that  price,  but  said  Fay  needed  more  money; 
and  It  was  arranged  that  he  should  send 
over  to  them  the  other  certificate  of  100  shares, 
and  they  would  make  a  loan  of  $8,000  upon  it 
Anderson  forged  Fay's  signature  to  the  as- 
signment of  this  certificate,  as  to  the  first, 
and  sent  It  over,  and  received  from  Slaughter 
&  Co.  a  check  to  Fay  for  $8,000,  upon  which 
he  Indoned  Fi^'a  nam^  and  d^;>OBlted  It  to 


Fay's  credit,  as  before.  October  4th,  Ander- 
son obtained  a  further  loan  in  the  same  man- 
ner from  Slaughter  &  Co.,  Informing  them  at 
the  time  that  Fay  <  would  not  need  any  more. 
Four  days  later,  upon  directions  by  telephone 
from  Anderson,  Slaughter  &  Co.  sold  25  shares, 
at  $120,  and  credited  the  amount  upon  the 
loans.  Statements  of  these  transactions— one 
the  usual  monthly  statement  on  October  1st, 
and  the  other  on  the  sale  of  the  25  shares- 
were  mailed  to  Fay,  at  his  office,  but  he  re- 
ceived only  the  last  one.  Slaughter  &  Co. 
surrendered  the  second  certificate  to  appel- 
lant It  was  canceled,  and  two  certificates- 
one  for  25  shares,  to  the  purchaser,  and  the 
other  for  75  shares,  to  themselves— were  Is- 
sued, and  the  transfer  made  upon  the  books 
of  the  corporation,  as  in  the  first  Instance. 
Slaughter  &  Co.  did  not  know  of  the  power  of 
attorney  given  by  Fay  to  Anderson.  Fay  re- 
turned to  Chicago  about  October  7th,  and,  on 
receiving  the  notice  from  Slaughter  &  Co.  of 
the  sale  of  the  25  shares,  called  on  them  Oc- 
tober 10th  for  an  explanation,  and  was  In- 
formed of  Anderson's  transactions,  and  he  in- 
formed them  he  had  no  stock  for  sale.  Fay, 
on  the  same  day,  checked  up  his  account  at 
the  bank,  and,  having  ascertained  Anderson's 
defalcations,  revoked  his  power  of  attorney. 
Fay  had  drawn  some  checks  on  his  account 
for  expenses  during  the  summer,  but  Ander- 
son had  from  time  to  time  checked  out  nearly 
all  the  dqtoslts,  taking  in  all,  for  his  own  ben- 
efit, $950  more  than  the  total  amount  of  the 
money  received  from  Slaughter  &  Co.  Be- 
fore any  of  the  money  was  received  from 
Slaughter  &  Co.  and  deposited  by  Anderson, 
he  had  withdrawn  and  stolen  a  large  sum 
from  Fay's  balance  in  bank,  and  the  first 
check  from  Slaughter  &  Co.  went  In  to  make 
it  up;  and  it  Is  claimed  by  appellant  that  It 
thus  appears  that  the  mon^  of  Slaughter  & 
Co.  went  to  make  up  Fay's  balance,  and  was 
in  part  checked  out  and  used  to  pay  Fay's 
bills,  and  that  Fay  had  knowledge  thereof  be- 
fore the  filing  of  his  bill,  and  that,  as  he  did 
not  refund  it  to  Slaughter  ft  Co.,  he  must  be 
held  to  have  ratified  Anderson's  transfers  of 
the  sto<^,  and  so  lost  his  right  to  have  such 
stock  restored  or  .other  certificates  of  stock  is- 
sued to  him  by  appellant.  Fay  obtained  his 
first  knowled^  of  Anderson's  criminal  acts 
on  October  10th,  when  he  had  the  Interview 
with  Slaughter  ft  Co.,  and  checked  up  bis 
account  at  the  bank.  This  account  then  show- 
ed a  balance  In  his  favor  of  $134.84.  It  show- 
ed deposits  corresponding  in  amounts  and 
dates  with  the  checks  received  from  Slaughter 
&  Oo.,  but  did  not  show  whence  they  came. 
Other  facts  not  Important  to  a  decision  of  the 
case  were  shown,  to  the  effect  that  Anderson 
was  fully  trusted  by  Pay,  and  was  therefore 
relied  upon  as  trustworthy  by  Slaughter  & 
Ca,  and  that  Fay  did  need  to  borrow  money 
in  his  absence,  and  had  left  securities  in  a 
private  box  at  the  bank,  accessible  to  Ander^ 
son,  to  be  lued  him  as  collateral  security 
for  >nch  loani.   But  It  to  not  pretended  that 
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Anderson  had  any  antborlty  to  sell  or  pledge 
the  shares  of  stock  la  question,  or  to  sign 
Fay's  name  to  a  written  assignment  thereof. 

The  bill  was  filed  October  10th,  and  It  Is  al- 
leged, among  other  things,  that  the  complain* 
ant  bad  never  anthorlzed  nor  ratified  the  as- 
signments or  -transfers  of  the  two  certificates 
of  stock;  that  he  had  demanded  that  bis  name 
be  restored  to  the  books  of  the  company  as 
a  fitockfaolder.  and  that  certificates  of  stock 
to  the  amount  at  200  shares  b«  issued  to  him 
In  lien  of  those  which  the  company  had  can- 
celed. The  appellant  company  answered,  set- 
ting up  the  facts,  and  alleged  that  Slaughter 
&  Co,  paid  the  proceeds  of  tbe  transfers  of  the 
stocft  to  Anderson,  as  the  secretary  and  agent 
of  Fay,  and  that  such  proceeds  were  deposit- 
ed In  bank  to  Fay's  credit,  and  were  drawn 
out  either  by  Fay  or  by  some  one  authorized 
by  htm  to  draw  the  same,  and  that  Fay  had 
thereby  ratified  tbe  acts  of  Anderson  In  dis- 
posing of  tbe  stock,  and  bad  kept  tbe  proceeds 
with  full  knowledge  of  tbe  facts,  and  was 
estopped  from  denying  Anderson's  authority. 
Appellant  also  filed  a  cross  bill,  setting  up  tbe 
same  facts,  and  alleging  also  a  retlflcatlon  by 
Fay,  and  that  Fay  well  knew-  at  the  time  of 
tlie  filing  of  the  bill  that  EOangbter  A  Co. 
claimed  to  be  the  rightful  holders  of  said 
stock,  but  bad  f^led  to  make  th^  parties  to 
bis  bin,  so  that  their  rights  and  equities  could 
be  adjudicated  In  the  cause;  that  an  account- 
ing should  be  had  between  Fay  and  Slaugh- 
ter ft  Od,,  and  tbdr  equities  In  said  stodc,  and 
tbe  amonnt  Fay  bad  received  from  them, 
definitely  aacort^ed,  before  appellant  should 
be  required  to  Issue  any  stodc  to  him;  and 
that  appellant  should  be  protected  and  In- 
demnified hj  Slaughter  ft  Go.  in  the  event  it 
■honid  be  required  to  Issue  such  stock. 
Slaughter  ft  Go.  wera  made  parties  to  this 
cross  bin,  and  they  filed  their  answer  thereto, 
and  also  filed  their  cross  bill,  in  wblcb  their 
Tertion  ot  the  facto  was  set  forth,  and  In 
irhUA  fhey  Insisted  that  Fay  was  not  entitled 
to  the  relief  he  asked  until  he  refunded  to  them 
tbe  moneys  received  from  them  Anderson, 
his  secrebuy;  that  th^  were  hitereated  In  the 
flnlt,  and  were  necessary  parties;  that  they 
were  entitled  to  the  stock  held  by  them;  and 
that  Fay  should  be  enjoined  from  prosecutinK 
Us  bin  Anther  nntn  thdr  rightt  and  equities 
were  determined  or  their  money  refunded. 
Fay  filed  a  replication  to  ai^ellant's  answer, 
hut  demurred  to  its  cross  bill,  and  moved  to 
strike  tbe  cross  blU  of  Slaughter  ft  Co.  from 
the  flies.  The  donnrrer  and  motion  were 
both  sustained  by  the  court,  and,  on  a  hear- 
ing before  tbe  chancellor  in  open  court,  a  de- 
cree was  rendered,  as  prayed  in  Fay's  bUL 
The  appellate  court,  on  appeal  by  tbe  appel- 
lant company,  affirmed  this  decree. 

The  decree  below  was  right,  and  was  prop- 
erly affirmed  by  tbe  appellate  court.  Ap- 
pelant acted  at  ito  peril  In  canceling  Fay's 
certlficatos  of  stock,  and  In  issuing  to  others 
otber  certificates  therefbr  on  the  forged  aa- 
slgnmenta.  Forgery  can  confer  no  righto  or 


authority  upon  anybody.  1  Cook,  Stock, 
Stockh.  &  Corp.  Law,  S  366;  Telegraph  Go.  t. 
Davenport,  97  U.  S.  3G9. 

As  to  appellant's  cross  bill,  the  demurrer  was 
properly  sustained  to  It.  The  alleged  ratifica- 
tion was  fully  set  up  in  tbe  answer,  and  that 
Issue  was  fully  tried  and  considered  under  the 
bill  and  answer.  The  cross  bill  was  unneces* 
sary.  Appellant  endeavored  on  the  trial  to 
prove  that  Fay  had  ratified  Anderson's  dis- 
posals of  the  two  certificates  of  stock,  by  the 
fact  that  the  checks  given  were  payable  to 
Fay's  order,  and,  when  received  by  Ander- 
son, were  hy  him  placed  tn  bank  to  Fay's 
credit;  that  Fay  enjoyed  tbe  benefit  thereof; 
that  Anderson,  in  withdrawing  the  moneys, 
acted  undo:  power  of  attorney  from  Fay; 
and  that  Fay,  before  filing  his  bill,  had  knowl- 
edge that  he  bad  bad  tbe  benefit  of  Slaught^ 
&  Ca's  money,  and  had  made  no  restitution 
to  them.  But  the  finding  was,  and  we  think 
propo^  so  nnder  the  evidence,  that  there  was 
not  sufficient  evidence  to  show  that  Fay 
knowingly  took  or  retained  any  of  Slaughter 
ft  Co.'s  money  derived  from  the  transfers  ot 
stock;  and  it  was  necessary  to  show  knowl- 
edge on  tbe  part  of  Fay  before  an  Implied  rat- 
ification could  be  established  on  the  groimds 
attempted.  Ratification,  especially  In  such  a 
case,  sbonid  not  be  presumed  from  a  doubtful 
state  of  facts.  1  Am.  ft  Eng.  Enc.  Law  (2d 
Ed.)  1195.  While  this  court  has  held  that  a 
forged  note  may  be  ratified  by  the  principal,  so 
as  to  bind  him  (Livings  v.  WUer,  S2  III  387; 
Hefner  t.  Vandolah,  02  lU.  483;  Hefner  r. 
Dawson,  68  III  403),  It  has  not  to  oar  kno^ 
edge  been  held  In  any  case  that  a  ratifica- 
tion of  a  forged  Instrument  can  be  ImpUed 
from  a  doubtful  state  of  facts.  It  would  be 
a  question  of  some  nicety  to  determine  from 
the  evidence  In  tbe  record  whether  Fay  bad 
received  any  such  benefit  from  the  deposits  ot 
Slaughter  ft  Co.'s  money  as  to  impose  Ubp 
blllty  on  htm;  but  that  is  a  question  which 
may  or  may  not  arise  between  that  firm  and 
Fay,  and  which  Is  not  necessary  to  be,  and  la 
not,  determined  in  this  case. 

A  clear  liability  of  appellant  to  restore  aih 
pellee  to  bis  righto  as  a  stO(A:holder,  ot  which  ap- 
pellant had  wrongfully  deprived  him  1^  can- 
celing Us  certificates,  and  issuing  new  ones 
therefor  to  other  parties  on  the  forged  assign- 
ment, being  apparent.  It  was  not  necessary  iqKUi 
the  case  as  made  by  the  pleadings  for  appellee 
to  wait  for  an  aocountlDg  between  himself  and 
Slangh^  ft  Go.,  and  tor  tbo  hivestlgation  at 
the  question  as  to  whether  or  not  he  should  ac- 
count to  Oiem  toe  one  or  nuwe  or  all  of  the 
four  sevenl  amonnto  which  fliey*  by  thdr 
chedn  to  Um,  had  put  Into  the  hands  of  Anders 
son.  Questions  might  well  arise  In  such  a  case 
which  would  not  be  germane  to  the  question  be- 
tween appellant  and  aniellee.  Appellant  corild 
not  malnteln  ito  bm  as  a  bill  itf  Inter^eader 
from  the  stondpohit  ct  a  stofceboMer.  as  sup- 
posed by  connsd.  It  wu  not  then  the  holder 
of  shares  of  stock  In  which  it  had  no  interest, 
claimed  hy  several  dlfferoit  persons,  so  that 
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ronld  van  on  Oiein  to  Intenilead  and  settle  the 
qiiestion  of  tlOe  between  tliemaelTes;  tnit  It  had 
already  Qmcded  the  certlflcateB,  and  isBued 
new  ones  to  other  parties,  and  stricken  appel- 
lee's name  as  a  stockholder  tarn  tta  bocrics, 
wrongfully,  and  wlthont  any  authority  what- 
ever. Its  doty  was  to  r^h:  tihe  Injury  it  bad 
done,  and  then  seek  redress  bom  those,  If  any. 
Italde  to  It  Thoe  was  no  aBegatlim  In  either 
of  the  cross  bUls  that  aitpellee  was  hisOlTent,  or 
that,  If  die  certificates  of  stodE  should  be  Issaed 
to  tabn  as  prayed,  there  would  be  an  overissue 
stock,  80  as  to  raise  the  question  Intdeted  upon 
by  appellant,  that,  hi  order  to  do  complete  jus- 
tice, an  the  parties  to  these  several  transac- 
tions Bbould  be  before  the  court  In  the  same 
cose.  There  was  no  error  In  sustaining  ap- 
pellee's demnrKi  to  appellant's  cross  bOl,  ncsr 
In  strUdng  the  cross  bfU  of  Slfti«hter  &  Co. 
from  the  flies.  Pratt  t.  Balfroad  Co.,  126  Ifass. 
443;  Telegz^ih  Co.  t.  Day,  92  N.  X.  Si^er.  Ct 
128;  Tdesr^ph  Ca  t.  Daveivort,  97  U.  S.  369; 
Bank  v.  Field,  128  Mass.  846;  Mayor,  etc.,  v. 
Ketcham,  B7  Md.  28;  Dalton  t.  BaOway  Co., 
12  C.  B.  458. 

It  seems  to  have  beat  held  In  Blaladdl 
Bcdur,  68  Oa.-56,  that  In  such  a  case  the  trans- 
ferees of  tbe  stock  were  proper  parties;  but  In 
that  case,  as  suggested  by  counsel  for  ai^>ellee, 
they  were  made  parties  to  the  orlgloal  Ull,  and 
alternative  relief  was  prayed  against  them. 

Finding  no  error  In  the  record,  the  Judgment 
of  the  BweiOKta  eonrt  Is  affirmed.  Judgment 

(IM  Ul.  37) 

DIOKEY  V.  CITT  OF  CHICAGO  et  al. 
(Sopmne  Court  of  lUinoiB.    Nor.  28,  1886.) 
PoBuo  Impbovbmixts  —  Bpbcial  AsssaaxniTS  — 

ElfFORCKHBItT. 

L  In  proceedings  for  the  confirmatioii  of  a  spe- 
cial assessment,  »  copy  of  the  approval  by  the 
mayor  of  the  ordinance  aothorizing  the  improve- 
ment need  not  be  annexed  to  the  petition. 

2.  Under  Rev.  St.  c.  24.  art.  9,  i  19,  reouhinK 
a  special  assesament  ordinance  to  q>eci^  the  na- 
ture, character,  locality,  and  description  of  the 
work,  an  ordinance  for  paving  a  >&«et,  failing 
to  specify  the  width  of  the  street,  is  sufficient,  un- 
less some  uncertainty  as  to  the  width  of  the  street 
ia  »hown.  Cage  v.  Cltj  of  Chicago,  32  N.  E.  264, 
143  lU.  157,  distinguiahed. 

3.  Where,  in  proceedings  for  the  coDfirmation 
of  a  special  assessment,  a  party  raises  specific  ob- 
jections as  to  one  <ract  of  bis  land,  and  fails  to 
raise  any  objection  as  to  other  tracts,  he  cannot, 
on  error  to  the  supreme  court,  raise  new  objee- 
tiona  as  to  such  other  tracts.  Baker,.  J.,  dis- 
senting. 

Elrror  to  Cook  county  court;  Frank  Scales, 
Judge. 

Proceedings  to  confirm  a  special  assessment 
la  the  <Aty  of  Chicago.  The  assessment  was 
confirmed  over  the  objections  of  Ch&rles  D. 
IMckey,  Jr.,  and  be  brings  error.  Affirmed. 

Mason  Bros.,  tm  plaintiff  In  orror.  J.  D. 
Adahr,  for  defendants  in  error. 

CARTWRIGHT,  J.  PkUntiflE  in  error,  as 
trustee  nndw  the  wIU  of  Hugh  T.  Dick^,  de* 
ceased,  seeks  the  revonal  of  a  Judgment  of 


conflrmaUon  entered  by  the  county  court  of 
Cook  county  at  the  February  term,  1892,  In 
special  assessment  proceedings  to  which  said 
Hugh  T.  Dickey  was  a  party. 

The  Oitt  comidalnt  made  Is  that  the  petition 
did  not  recite  the  ordinance  for  the  ImproTo- 
ment,  wbldi  was  for  the  paving  of  a  street 
The  ordinance  was  recited  In  the  manner 
which  was  held  sufficient  by  this  court  In 
the  following  cases:  Wadlow  t.  City  of  Chi- 
cago, 159  lU.  176,  42  N.  B.  866;  Adcock  v. 
City  of  Chicago,  160  Ul.  811.  48  N.  B.  589; 
Doremua  v.  People,  161  BL  26,  43  ^.  BL  701. 

Secondly,  plaintiff  in  error  says  that  the 
copy  of  the  ordinance  annexed  to  the  petition 
was  not  the  same  as  Qie  ordinance  described 
therein,  because  the  petition  avers  that  the  <a- 
dlnance  was  approved  by  the  mayor,  while 
the  covs  does  not  show  the  Indorsement  of 
anch  approvaL  The  essential  fact  to  be  aver- 
red Is  that  the  ordinance  becune  a  law,  and 
that  fact  Is  a  matter  for  proof  on  the  hearing. 
The  petition  makes  the  averment,  whether 
necessarily  or  not,  that  ^'tae  ordinance  was 
approved  by  the  m^or;  and  It  was  not  nee* 
essary  that  there  Should  be  a  copy  of  the  ap- 
provid  aqnexed  to  the  petltbm. 

In  the  third  phwe^  It  Is  contended  that  the 
ordinance  was  Insufficient,  because  indefinite. 
It  provided  tm  cnitdng  with  curbstones  and 
paving  with  wooden-block  pavement  a  street 
in  Cblcago,  but  it  did  not  state  the  width  of 
the  street  An  ordinance  of  this  kind  must 
specify  the  nature,  character,  locality,  and 
description  of  the  Improvement;  and  It  Is  in- 
risted  that  this  was  not  done,  because  It  was 
not  shown  where  the  cnrblng  was  to-be  set  o' 
what  the  width  of  the  paving  would  be.  So 
far  as  the  curbstoaes  are  concerned,  the  torm, 
by  common  understaadlng,  shows  where  they 
were  to  be  set  As  to  the  paving,  it  may  be 
said  that  a  street  has  a  fixed  and  certain 
width,  which  cannot  be  varied,  and  which  Is 
as  permanent  and  well  known  as  the  exist- 
ence of  the  street  Itself.  The  sidewalks  are 
not  to  be  paved,  and  an  ordinance  to  pave  a 
street  generally  will  not  be  ocmstmed  to  em- 
brace tiiem,  but  vrlU  Include  the  space  be- 
tween t&em.  In  the  absence  of  any  shoving 
that  there  Is  any  uncertain^  about  the  width 
of  the  street  it  will  be  presumed  to  be  like* 
oth«r  streets  In  cities,  wiOi  sidewalks  and  a 
roadway  betwem.  This  ordinance  {unvlded 
for  .paving  the  street  generally,  and  It  was 
not  necessary  that  Hhe  width  ordinarily  paved, 
about  which  nelQiOT  the  commissioners  nor 
any  par^  could  make  any  mistake,  should  be 
stated  In  the  ordinance.  Adams  Co.  v.  City 
of  Quincy,  130  m.  566.  22  N.  E.  624;  Woods 
V.  aty  of  Chicago,  185  BL  582.  26  N.  B.  608. 
The  case  of  Gage  v.  City  of  Cblcago.  143  BL 
157,  32  N.  B.  264,  was  where  there  was  a 
trial  by  the  court  without  a  Jury,  by  consent 
and,  both  by  objection  to  the  evidence  and  by 
prc^MwitlonB  of  law  asked  to  be  held,  the  ques- 
tion of  the  uncertain  character  of  the  Improve- 
ment was  raised.  It  was  proved  In  that  case 
that  the  paving  was  to  be  done  upon  a  prairie. 
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where  there  were  no  houses  on  the  line  of  the 
street,  and  no  sidewalk,  and  where  tne  city 
contended  that  the  roadway  was  to  be  30  feet 
wide,  and  the  evidence  showed  that  the  com- 
missioners had  estimated  upon  a  basis  ot  40 
feet  In  width.  It  was  proved  that  the  width 
directed  to  be  paved  was  uncertain,  but  in 
tiblB  case  tiiere  Is  nothing  to  Indicate  that  the 
estimate  was  upon  an  improper  basis  as  to 
width. 

Fourthly,  plaintiff  In  error  contends  that  the 
Judgment  should  be  reversed  because  the  oath 
of  the  commissioners  appears  to  be  dated  two 
days  prior  to  the  order  of  their  appointment. 
Hugh  T.  Dickey  entered  his  appearance  In  the 
proceeding  In  the  county  court  for  the  con- 
firmation of  the  assessment,  and  filed  23  ob- 
jections as  to  one  parcel  of  land  owned  by 
him,  but  made  no  objection  as  to  bis  other 
land,  now  In  question.  There  bad  been  a 
rule  entered  requiring  all  parties  desiring  to 
object  to  the  confirmation  of  the  assessment 
roU  to  file  their  objections  thereto  by  a  specif- 
ic time,  and,  no  objections  having  been  filed 
by  said  Dickey  as  to  this  part  of  his  land,  the 
assessment  was  confirmed  as  to  It.  There  was 
a  hearing  of  his  objections,  which  were  all 
overruled,  and  the  assessment  was  confirmed 
as  to  the  tract  mentioned  in  such  objections. 
Most  of  those  objections  were  general,  and 
went  to  the  validity  of  the  entire  assessment 
Some  of  them  covered  the  questions  above 
considered,  but  there  was  no  objection  which 
covered  this  question,  and  it  was  not  raised 
in  the  county  court  In  any  manner.  In  Karnes 
V.  People,  73  HL  274,  and  Nefl:  v.  Smyth,  111 
HI.  100,  it  was  held  that,  where  a  taxpayer 
makes  specific  objections  as  to  certain  taxes 
on  application  for  judgment  against  bis  land, 
he  will  be  estopped  by  the  judgment  from 
afterwards  urging  any  other  objection  to  other 
taxes  included  In  the  judgment  In  Neff  v. 
Smyth  It  Is  said:  'The  Idea  that  appellee  ap- 
peared and  defended  only  as  to  the  part  of  the 
taxes  to  which  he  filed  objections,  and  that, 
as  to  the  rest  of  the  taxes,  be  is  to  be  con- 
sidered as  not  having  made  appearance  and 
defense,  and  Is  at  liberty  now  to  question 
their  being  due,  is  not  to  be  admitted."  In  a 
special  assessment  proceeding  the  judgment  Is 
several  against  the  land,  and  there  may  be 
separate  trials  of  objections  made  by  different 
owners;  but  we  think  that,  when  Hugh  T, 
Dickey  appeared,  and  filed  objections,  he  was 
bound  to  make  all  objections  which  he  Intend- 
ed to  raise  to  the  assessment  against  bis  lands. 
Plaintiff  in  error  would  now  be  barred  from 
raising  this  objection  as  to  the  tract  for  which 
Hugh  T.  Dickey  saw  fit  to  object,  and  we 
think  that  the  same  rule  should  apply  to 
their  several  tracts.  It  would  be  equally  un- 
just to  permit  an  owner  to  appear  and  raise 
objections  as  to  one  tract  of  his  land,  tacitly 
admitting  that  he  has  no  objections  as  to  other 
tracts  Included  In  the  roil,  and  then  raise  a 
new  objection  as  to  some  other  tract  by  writ 
of  error  in  this  court  The  objection  under 
con^eratlon,  not  having  been  made  under 


the  appearance  In  the  county  court,  will  not 
be  considered  here,  and  the  Judgment  will  be 
affirmed.  Affirmed. 

BAKER,  3.  I  dissent  from  that  part  of  the 
opinion  of  the  cotu-t  which  holds  that,  be- 
cause Hugh  T.  Dickey  appeared  In  the  county 
court,  and  filed  objections  as  to  one  parcel  of 
land  owned  by  him,  therefore  the  plaintiff  in 
error  is  now  barred  from  raising  any  objec- 
tion not  included  In  the  objections  then  filed 
by  his  testate.  The  appearance  and  defense 
at  the  time  of  the  rendition  of  judgment  of 
confirmation  were  expressly  limited  to  the  one 
parcel  of  land.  The  present  writ  of  error 
does  not  question  the  judgment  as  to  said 
parcel  of  land,  but  brings  up  for  review  the 
judgments  as  to  other  and  wholly  different 
and  distinct  parcels  ot  land.  The  statute 
(Rev.  St.  c.  24,  art  9,  §  34)  provides  In  express 
terms  that  the  judgment  of  the  court  shall 
have  the  effect  of  a  several  judgment  as  to 
eaph  tract  or  parcel  of  land  assessed.  The 
proceeding  Is  In  rem,  and  the  judgment  la 
against  the  property  only.  Appearance  and 
defense  does  not  make  the  proceeding  In  per- 
sonam. People  V.  Dragstran,  100  111.  286. 
In  Karnes  v.  People,  73  lU,  274,  and  Neff  v. 
Smyth,  111  m.  100,  the  different  taxes  were 
all  assessed  against  the  same  tracts  or  lots  In 
respect  to  which  the  owners  appeared  and 
made  contests;  and.  In  my  opinion,  the  prin- 
ciple that  controlled  those  decisions  f'^not  ap- 
plicable here.  - 

a«  nL  840) 

GRAND  LODGE  A.  O.  U.  W.  t.  BAGLBT. 

(Supreme  Court  of  Illinois.    Nov.  23,  1896.) 
Mdtdai;  BBirBFiT  Inburancb— Absbsbmbbt— Poi»- 

rSlTUHB  OF  If  RUBBRSHIP— ACTIOM  OT 
DbBT — JUDOUUNT. 

1.  The  constitution  and  by-laws  of  a  mutual 
benefit  society  providing  that,  on  the  death  of  a 
member,  the  Krani  recorder  shall  be  notified  by 
the  lodge  to  which  he  belonged,  and  shall  in  turn 
notify  each  subordinate  lodge,  and  that  "each  sub- 
ordinate lodge  shall  then  make  an  assessment  of 
one  dollar  upon  each  member  holding  a  certifi- 
cate," which  aseeasment  must  be  paid  by  a  cer- 
tain time  under  penalty  of  forfeiture  of  his  rights 
by  the  delinquent  member,  are  not  complied  with 
by  simply  reading  in  the  subordinate  lodge  the  no- 
tice from  the  grand  recorder  aod  entering  it  upon 
the  lodge  "inmute  book,"  with  the  statement, 
"Assessment  No.  102  and  103  on  death  458  and 
466  was  called  March  1,"  without  any  further 
action,  by  vote  or  otherwise,  by  way  of  making 
the  assnsment;  and  a  member  failing  to  pay 
such  assessment  does  not  forfeit  his  rights  under 
his  certificate. 

2.  Where,  in  an  action  of  debt  the  declaration 
ccmtains  no  count  for  interest  and  judgment  is 
rendered  for  the  principal  and  damages  allowed 
as  interest  exceeding  the  damages  laid  in  the  dec- 
laration, such  judgment  is  at  most  irregular,  and 
cannot  be  questioned  for  the  first  time  on  appeal. 
60  111.  App.  589,  affirmed. 

Appeal  from  appellate  court,  First  district 
Action  of  debt  by  Margaret  Bagley  against 
the  Grand  Lodge  of  Ancient  Order  of  United 
Workmen  of  Illinois.  Judgment  for  plain- 
tiff was  affirmed  In  appellate  court  (60  III. 
App.  589),  and  defendant  appeals.  Affirmed. 
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J.  P.  Ahrens,  for  appelant.  F.  W.  Becker, 
for  appellee. 

WILKIN,  J.  This  l8  an  action  of  debt,  by 
appellee  against  appellant,  upon  a  beneficiary 
certificate  Issued  by  appellant  to  John  H.  Bag- 
ley,  the  son  of  appellee,  for  her  benefit  The 
defense  Is  that  the  certl^cate  became  forfeited, 
prior  to  the  death  of  ihe  holder,  by  his  fail- 
ure to  comply  with  its  condition  in  making 
payment  of  two  assessments  for  the  benefi- 
ciary fund  of  the  order.  On  the  first  trial 
In  the  superior  court  of  Cook  county,  the  Judg- 
ment was  for  the  defendant,  which  was  af- 
firmed in  the  appellate  court  of  the  Firat  dis- 
trict but  reversed  in  this  court,  and  the  cause 
remanded  to  the  superior  corut.  131  HI.  498, 
22  N,  E.  487.  On  the  second  trial  the  de- 
fendant again  recovered  Judgment  for  costs, 
which  the  appellate  court  reversed,  remanding 
the  cause.  46  HI.  App.  411.  The  third  trial 
waa  by  the  court,  a  Jury  being  waived,  which 
i*esulted  In  a  Judgment  for  the  plaintiff  for 
$2,000  debt,  and  $1,217  damages.  The  appel- 
late court  has'  affirmed  that  Judgment,  and 
hence  tbis  appeal 

It  is  first  insisted  that  the  superior  court 
erred  In  allowing  the  $1,217  damages,  which 
was  for  interest  on  the  certificate,  because  the 
declaration  contained  no  count  for  Interest, 
and  because  the  debt  and  damages  recovered 
exceeds  the  ad  damnum,  which  is  only  $3,000. 
If  plaintlfF  had  a  right  of  action  on  the  certifi- 
cate at  all,  she  was  oititled  to  recover  the 
amount  named  therein,  $2,000,  with  3  per 
cent,  interest,  from  the  date  of  the  notice  of 
the  death  of  the  holder  to  the  date  of  her  Judg- 
meut  United'  Workmen  v.  Zuhltte,  129  lU. 
296,  21  N.  E.  788.  Under  the  declaration  It 
would  have  been  error  to  enter  Judgment  for 
the  aggregate  amount  of  the  principal  and  in- 
terest, but  It  was  perfectly  pioper  to  give 
Judgment  for  the  amount  named  In  the  certl- 
Qcate  as  the  debt,  and  for  the  amount  of  In- 
terest due  thereon  as  damages.  It  was  ex- 
pressly BO  held  In  March  v.  Wright,  14  111.  248. 
Even  if  the  Judgment  had  been  for  an  aggre- 
gate amount,  the  error  could  have  been  cor- 
rected, in  the  appellate  court  or  here,  by  enter- 
ing Just  such  Judgment  as  was  entered  by  the 
superior  court,  Williams  v.  Bank  of  IlHuols, 
I  GIL  667;  Bowman  v.  BarUey,  21  lU.  30.  If 
it  be  admitted  the  damages  laid  in  the  decla- 
ration should  have  been  large  enough  to  cover 
both  the  debt  and  damages  allowed,  advantage 
could  only  have  been  taken  of  such  an  Ir- 
regularity by  urging  it  at  the  time  of  entering 
Judgment,  and  thus  giving  the  plaintiff  an 
opportunity  to  amend.  Such  an  amendment 
would  have  been  one  of  form,  rather  than  sub- 
stance. Tomlinson  v.  Eamshaw,  112  HI.  311. 
The  statute  of  amendments  was  Intended  to 
cover  all  such  cases.  As  said  In  Bowden  v. 
Bo'Wden,  75  lU.  112,  "if  a  party  wUl  be  silent 
on  the  occurrence  of  such  a  mistake,  one  that 
would  be  corrected  on  the  instant  should  the 
attention  of  the  court  be  called  to  It,  one  that 
tu  no  wise  affects  the  merits  of  the  contro- 


versy, he  ought  to  be  foreclosed  of  his  right 
to  assign  It  for  error  on  an  appeal  to  this 

court." 

This  brings  us  to  the  consideration  of  the 
case  upon  its  merits.  The  assessments  which 
defendant  Insisted  the  certificate  bolder  failed 
to  pay  are  numbers  102  and  lOil.  Plaintiff 
did  not  claim  that  they  were  paid  during  his 
lifetime,  but  she  did  contend  that,  by  pay- 
ments thereof  after  his  death,  and  the  subse- 
quent action  of  the  subordinate  lodge  to  which 
he  belonged,  any  right  which  the  defendant 
would  otherwise  have  had  to  declare  a  for- 
feiture waa  waived.  Her  principal  contention, 
however,  Is  that  no  forfeiture  of  the  certifi- 
cate resulted  from  the  failure  to  pay  these 
assessments,  because  they  were  never  legally 
made.  The  proceeding  prescribed  by  the  con- 
stitution and  by-laws  of  the  order  for  assess- 
ments Is  in  substance  as  follows:  Upon  the 
death  of  a  member  it  is  the  duty  of  the  subor- 
dinate lodge  to  which  he  belonged  to  notify 
the  grand  recorder,  and  he  must  on  the  1st 
day  of  the  following  month  notify  each  sub- 
ordinate lodge  in  his  Jurisdiction.  "Each  sub- 
ordinate lodge  shall  then  make  an  assessment 
of  one  dollar  upon  each  member  holding  a 
certificate,"  etc.  When  the  assessment  has 
been  made,  the  financier,  not  later  than  the 
8th  of  the  month,  shall  notify  each  member 
of  the  assessment,  and  not  later  than  the  2Sth 
of  the  same  month  the  assessment  must  be 
paid;  the  penalty  for  a  failure  to  do  so  be- 
ing a  forfeiture  of  all  rights  of  the  member 
under  his  certificate.  In  the  present  case  all 
that  was  done  in  the  subordinate  lodge  was 
the  reading  of  the  notice  from  the  grand  re- 
corder to  make  the  assessment,  and  entering 
It  upon  the  lodge  record,— the  "minute  book," 
—with  the  statement:  "Assessment  No.  102 
and  103  on  death  458  and  466  was  called 
March  L"  No  action  whatever  was  taken  by 
the  lodge,  by  vote  or  otherwise,  by  way  of 
making  the  assessment.  The  question,  there- 
fore, is,  was  the  language  of  the  constitution, 
"Each  subordinate  lodge  shall  then  make  an 
assessment,"  compiled  wtthV  It  seems  too 
clear  for  argument  that  It  was  not.  All  that 
was  done,  as  appears  from  the  record  of  the 
proceedings  of  the  subordinate  lodge,  was  the 
action  of  the  recorder,  and  not  of  the  lodge. 
It  Is  not,  as  we  understand,  claimed  that  the 
language  of  the  constitution  and  by-laws  was 
complied  with,  but  it  Is  insisted  tliat  the  In- 
tent and  meaning  of  the  language  was  com- 
plied with,  because,  it  is  sala,  no  discretion  as 
to  whether  the  assessment  should  or  sboidd 
not  be  made  is  vested  in  the  subordinate 
lodge,  and  that  Its  voting  upon  the  ques- 
tion would,  therefore,  amount  to  nothing. 
The  question  here  is  one  of  forfeiture,  and  no 
liberal  construction  or  intendment  will  be  In- 
dulged in  favor  thereof.  We  have  carefully 
considered  the  argument  of  counsel  In  support 
of  their  contention  against  the  view  of  the  ap- 
pellate court,  and  are  of  the  opinion  that  the 
decision  of  that  court  is  a  correct  one.  In 
that  view  the  propositions  of  law  submitted 
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to  the  trial  conrt  as  to  the  ralldlty  of  these 
assessments  were  properly  refased,  and  those 
relating  to  the  question  oC  waiver  or  ratlflca- 
UoD  of  the  payment  after  the  death  of  John 
Bagley  became  unimportant  Concnrrlog,  as 
we  do.  In  the  rlews  of  the  appellate  court,  as 
expressed  1b  Its  oplolon.  Its  judgment  wUl  be 
■fflrmed.  Afflxmed. 


fiM  ni.  2^ 

FIBEMBN'S  INS.  CO.  T.  KUBSSNBR. 
(Sopreme  Cotitt  of  IlUiu^    Nor.  23, 1806.) 
Iksdbahos— FiBB— Pawhi  Comtrmt— Btidshos. 

1.  Whov  a  written  application  for  insurance 
jLgaiost  fire,  stating  the  property  to  be  insured, 
the  rate,  amount  ot  Insurance  wanted,  and 
amount  of  the  premium,  is  presented  to  and  ae- 
cepted  by  the  company,  which  promises  to  issue 
the  poUcy,  the  oral  contract  for  msurance  is  com- 
plete, and  the  liability  of  the  company  for  loss 
maj  be  enforced  in  an  action  declaring  on  the  oral 
eontisct,  though  the  policy  was  nerer  in  fact  is- 
sued. 

2,  A  fire  insurance  company,  authorized  by  its 
charter  to  make  insurance  and  Issue  policies,  can 
make  a  valid  parol  contract  of  Insurance. 

8.  In  an  action  for  loss  by  fire,  a  declaration 
upon  an  oral  contract  for  insurance  is  sustained 
by  erldence  that  on  the  morning  of  the  day  of  the 
fire  an  insurance  broker  took  plaiotilTi  written 
^Hcatlon  for  Insnrance,  ^tHntoing  to  tiring  him 
the  policy  and  receipt  next  day,  filed  the  applica- 
tion with  defendant  company,  which  kept  it,  and 
Informed  plalntUf,  when  he  called  at  the  office 
Mxt  day,  that  the  Insorance  had  been  placed  the 
day  before,  and  that  i^aintifF  then  paid  the  premJ- 
nm  and  took  a  receipt  therefo  Cnnn  a  clerk,  not 
disclosing  to  tiie  company  that  the  loss  had  al- 
ready occurred. 

4.  Where  an  oral  contract  for  fire  insurance  Is 
made,  and  loss  occors  bef<H«  the  policy  is  d^T»- 
ed  and  the  premium  paid,  the  fact  that  insured, 
Immedist^  aftn  the  nrft  pays  the  premium  with- 
out dlsdoBing  the  fact  of  loss,  does  not  invalidate 
the  contract  nor  affect  his  right  to  recover. 

6.  Where  an  oral  contract  for  fire  insurance  is 
made  without  demand  tor  payment  the  ineml- 
nm  befwe  acceptance  of  the  risk.  Its  nonpayment 
by  Insured  In  advance  does  not  Invalidate  the 
Qontisctc 

Ai>peel  from  appellate  court,  First  district. 

Actltn  Ferdliuind  Knessner  against  the 
Vliemen^  Inanniice  Company.  Judgment  for 
plaintiff,  which  was  modified  tj  the  aiqteDate 
court  (t»  HI.  App.  432),  and  defendant  ap- 
peals. Affirmed. 

V.  T.  Smitht  tor  appellant  Nelson  Mosi- 
ro^  for  appeDee; 

PHILUPS,  T.  Appellee  brought  an  action 
on  a  policy  of  losurance  for  $300,  of  date  Oc- 
tober 6,  1891,  and  upon  an  alleged  oral  con- 
tract for  $1,000  insurance  on  the  same  prop- 
erty, alleged  to  have  been  made  March  1, 
1892,  by  the  appellant  The  property  on 
which  insurance  was  claimed  was  destroyed 
by  fire  about  S  p.  m.,  March  1,  1802;  the  ap- 
plication for  Insurance  on  which  tlie  oral  con- 
tract Is  alleged  having  been  presented  at  an 
earlier  hoar  of  that  day.  A  recovery  was 
had  in  the  trial  court  on  the  policy  and  also 
on  the  oral  contract 

Ferdinand  Knessner  was  carrying  on  the 
business  ot  npholstenr  In  m  amall  way  on 


Twenty-Second  street  In  Chicago,  and  tila 
sto<^  consisted  largely  of  upholstered  gooda 
For  several  years  prior  to  the  1st  day  ot 
March,  1892,  one  Edward  Burbank,  who  bad 
his  office  with  appellant  company,  had  been 
soliciting  the  insurance  of  appellee,  and  had 
prertoua  to  the  Ist  i^y  of  March,  1892,  so- 
licited and  placed  Insurance  on  appellee's 
property  of  $1,000  In  the  Commercial  Insur- 
ance Company  and  $300  In  appellant  company. 
On  the  morning  of  March  1,  1892,  said  Bnr- 
bank  called  at  the  stwe  and  stated  to  appel« 
lee  that  his  policy  of  $1,000  In  the  CommeP* 
clal  Insurance  Company  had  expired,  and 
asked  appellee  If  he  did  not  want  to  renew 
the  same.  Appellee  replied  he  did.  Then 
Bnrbank  asked  appellee  if  he  would  not  like 
to  have  the  $1,000  placed  In  the  Firemen's 
InL  urance  Company,  who  had  at  the  time  a 
policy  of  $300,  th^  existing  and  in  force,  on 
the  same  property.  Appellee  asked  of  Bar- 
bank  If  the  Firemen's  Insurance  Company 
was  as  good  a  company  as  the  Oomm^laL 
Burbank  replied  that  it  was,  and  a  much  bet- 
ter company.  Appellee  then  stated  to  Bui^ 
bank  that  he  should  place  the  $1,000  with  the 
Firemen's  Insurance  Company;  Burbank 
stating,  at  the  time,  he  would  bring  around 
the  policy  and  receipt  the  ft^lowing  morning. 
This  occurrence  took  place  on  the  morning  of 
March  1,  1S92.  Bnrbank  proceeded  on  bia 
way  to  the  office  of  the  Firemen's  Insurance 
Company,  and  filed  an  application  for  said  In- 
surance of  $1,000,  and  which  was  then  and 
there  accepted  by  the  company,  as  claimed 
by  appellee.  At  about  5  o'clock  on  the  even- 
ing of  the  same  day,  Knessner  had  been  In 
the  rear  part  of  his  store  cleansing  the  doth 
of  a  lounge  there  with  gasoline,  and,  when 
he  had  got  It  so  deansed,  he  and  the  boy  aa- 
slsting  him  started  to  carry  the  loutige  to  tho 
forward  part  of  the  store,  and  In  passing  by 
a  heated  stove  the  same  Ignited,  an  exploslou 
occurred,  and  a  fire  ^sued,  which  entirely 
destroyed  his  property  then  contained  in  the 
stwe.  Early  the  followtng  morning  he  went 
to  the  office  of  appellant  and  Inquired  If 
Bnrbank  had  placed  the  $1,000  of  Insurance 
with  appellant's  company,  and  was  informed 
that  It  had  been  so  placed  the  day  before. 
Appellee  then  returned  to  his  store,  and  there 
met  Bnrbank,  who  was  again  on  bis  way  to 
his  office  at  the  Firemen's  Insurance  Com- 
pany. Knessner  asked  Burbank  If  he  had 
brought  with  him  the  policy.  Burbank 
piled  that  be  had  not  Kuessner  stated  to 
Burbank  that  he  desired  the  policy  of  $1,- 
000.  Knessner  then  went  to  the  office  of  the 
company,  and  asked  a  clerk  to  make  falm  out 
a  receipt  for  the  premium,  and  that  be  would 
pay  the  same.  The  clerk  in  ehai^  turned  to 
his  books,  and  made  out  a  receipt  for  $23, 
which  Kuessner  paid;  tocdc  the  receipt,  and 
proceeded  again  to  his  store.  For  a  number 
of  days  after  that  time  Knessner  made  Inef- 
fectual efforts  with  A.  G.  Harding,  the  vice 
president  and  adjuster  ot  the  company,  to  ad- 
Just  and  determine  the  amonnt  ot  low  and 
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damage.  After  tbe  expiration  of  several 
w&eHa,  appellee  and  appellant  each  api»oInted 
an  appraiser,  wbo  found  and  reported  that 
there  was  a  total  loss  of  the  entire  sto<^  of 
goods,  and  the  proof  of  said  loss,  amounting 
to  f iJb13.91,  vf&a  made  and  returned  to  the 
company  on  the  2Sth  itay  of  AptU,  IVOZ,  and 
accepted.  These  are  tbe  material  facta  with 
reference  to  the  application  for  the  policy  for 
$1,000  on  March  1,  188(2,  and  on  which  the 
Judgment  of  the  trial  court  was  entered  as  to 
the  count  declaring  on  the  <»al  contract  On 
appeal  to  the  appellate  court  ct  the  First  dis- 
trict, the  Judgment  of  the  trial  court  was  re- 
versed as  to  the  poUcy  for  ¥300,  and  a  re- 
mittitur was  entered,  wherrapon  there  was  a 
Judgment  of  affirmance  toe  fbe  sum  of  91,- 
072.22. 

The  contention  of  appellant  on  the  trial  was 
that  no  oral  contract  of  Insorance  had  evor 
been  made,  and  that  no  application  for  Insur- 
ance had  been  accepted.  By  the  Judgment  of 
the  superior  court,  and  the  afflrmance  by  the 
appellate  court  of  the  First  district,  these 
facta  are  conclusively  determined:  That  there 
was  a  valid  oral  contract  tor  Insurance  enter- 
ed  Into;  that  the  loss  accrued  In  such  man- 
ner that  a>llablllty  was  created;  and  the  dam- 
age sustained  was  the  sum  of  91,072.22.  In 
this  court  It  la  urged  that  appdlee  should 
hav;e  declared  on  a  refusal  to  issue  a  writ- 
ten policy,  or  treated  the  policy  as  Issned,  and 
sued  thereon,  and  cotdd  not  declare  upon  tbe 
wal  contract  as  a  binding  contract  of  Insnr* 
ance.   The  application  made  Is  as  follows: 

"Firemen's  Insurance  Company,  of  Chica- 
go: Insurance  is  wanted  by  F.  Kurasner  for 
one  year,  from  Feb.  28, 1882,  to  Feb.  28, 1888, 
as  follows: 


Company. 

Amount. 

Rate. 

premlnin. 

Beaewal 

No. 

Policy 
No. 

lom 

3.SQ 

28.00 

S!4«8 

"$96a00  on  stock,  consisting  cblefly  of  fur- 
niture and  upholstering  materials.  $50.00  on 
store  and  shop,  tools,  fixtures,  and  Imple- 
ments contained  In  frame  building,  139  22d 
St.   B.  A.  Burbank,  Applicant" 

It  Is  clear,  from  the  evidence,  that  this  ap- 
plication was  made  out  and  delivered  to  the 
company  before  the  loss  was  Incurred. 
There  Is  conflict  In  the  evidence  as  to  wheth- 
er it  was  accepted  by  the  company  on  the 
day  of  its  presentation.  That  it  was  on  file, 
having  been  presented  by  Burbank,  in  the 
forenoon.  Is  beyond  doubt  The  adjudlcati(m 
of  the  trial  and  the  appellate  court  Is  conclu- 
sive that  it  was  accepted. 

In  a  suit  to  enforce  the  liablll^  of  an  In- 
surance company,  It  may  be  brought  on  the 
contract  for  insurance  as  well  as  upon  the 
policy.  The  real  course  of  action  Is  the  same 
in  both  the  contract  and  policy.  The  meas- 
ure of  damages  recoverable  Is  the  same,  and 
the  policy  most  be  based  on  the  contract 
of  Insnrance,  and  can  ccmtaln  no  element  dif- 


ferent therefrom.  Where  an  application  for 
Insurance  Is  presented  to  a  company,  stating 
what  Is  wanted  and  the  terms,  and  Its  officer 
or  any  agent  having  authority  to  Issue  a  poli- 
cy Bi^s  one  will  be  Issned  on  that  applica- 
tion, the  minds  of  the  parties  have  met  In  the 
execution  of  a  contract  and  a  contract  for 
Insnrance  has  been  consnnunated.  It  Is  an 
oral  contract  Though  proposed  In  writing, 
the  acceptance  by  parol  and  a  promise  to  Is- 
sue a  policy  there(Mi  constitutes  an  oral  con- 
tract Oorporatlans  authorized  by  their  char- 
ters to  make  Insurance  and'  Issue  policies  are 
not  precluded  from  entering  Into  parol  con- 
tracts to  effect  the  same  object  Whatever 
doubte  might  have  heretofore  existed  as  to 
Hie  validity  of  pand  contracts  of  Insurance, 
It  Is  now  settled  sncb  contracts  are  valid. 
Trustees  of  First  Baptist  Chur<di  v.  Brook- 
lyn Fire  Ins.  Co.,  19  N.  T.  305;  Oommerdal 
Mnt  Marine  Ins.  Co.  v.  Union  Mut  Ins.  Oa, 
19  How.  321;  Bills  T.  Insurance  Co.,  SO  K. 
T.  402;  Tayloe  v.  Insurance  Co.,  9  How.  890; 
Insurance  Co.  v.  Farrlsh,  73  111.  166;  Fire 
Ass'n  v.  Smith,  D8  lU.  App.  66S.  The  evi- 
dence was  sufficient  to  sustain  the  averm<uits 
of  that  count  of  the  declaration  declaring  on 
an  oral  contract  Insnrance  Oa  v.  HaUock, 
27  K,  J.  Law,  615. 

It  Is  urged  that  tbtxe  la  no  right  of  recov- 
ery because  the  premium  was  not  paid  before 
the  loss  occurred.  The  evidence  shows  that 
appellee,  the  morning  after  the  fire,  paid  the 
amount  owing  tor  Insurance,  and  took  a  re- 
ceipt therefor.  It  Is  Insisted  that  he  gave  no 
notice  of  tbe  loss  before  paying  the  premium, 
and  thereby  perpetrated  a  fraud  on  the  In- 
surance company.  He  owed  no  duty  to  dis- 
close the  loss  before  making  the  ps^ment 
His  silence  neither  was  to  Us  benefit  nor 
disadvantage.  The  observation  and  experi- 
ence of  business  men  la  that  where  applica- 
tions for  Insnrance  are  made,  and  by  an 
agrement  officers  or  agents  with  authorlly  to 
issue  policies  have  promised  to  issue  the 
same,  then  collections  of  the  premium  are  not, 
In  their  business  methods,  always  a  condition 
precedent.  GoUecticms  are  often  left  to  be 
made  at  the  close  of  tbe  mcmtb.  Unless  pay- 
ment of  the  premium  when  an  application  la 
made  is  then  made  a  condition  precedent  to 
acceptance,  a  promise  to  issue  the  policy  la  a 
Gonsummatlcm  of  the  contract  The  mere 
failure  to  pay  the  premium  In  advance,  where 
an  application  and  a  promise  to  Issue  a  poli- 
cy Is  mad^  will  not  defeat  the  right  to  re- 
cover on  the  contract  of  insurance.  In  the  ab- 
sence of  a  demand  for  the  payment  of  the 
premium,  made  as  a  condition  precedent 
Any  other  rule  would  allow  a  method  of 
business  to  be  used  as  a  cloak  for  fraud. 
There  was  no  demand  for  the  payment  of 
the  premium  before  the  acceptance  of  the 
risk.  We  therefore  hold  the  contract  was  not 
rendered  invalid  by  reason  of  tbe  nonpay- 
ment of  the  premium.  Our  observation  of 
methods  of  business  causes  ns  to  hold  the 
nonpayment  of  the  premium,  under  the  ch^ 
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cumstances  under  which  the  application  was 
made  and  accepted,  did  not  defeat  a  recoT- 
eiy  on  the  contract 

Without  entering  Into  a  discussion  of  the 
question  on  the  Instructions  given  and  refus- 
ed, we  recognize  there  are  certain  errors  in 
the  instructions  given,  but  they  are  not  such 
as  should  cause  a  reversal  of  the  judgment. 
Upon  this  record  the  Judgment  should  be  af- 
firmed, and  It  Is  80  ordered.  Affirmed. 


(US  IIL  131) 

STODDARD  T.  GILBERT,  Sheriff,  et  al.i 
(Supreme  Court  of  Illinois.   Jime  18,  1896.) 

ASaiONKBNT  FOB  GhEDITOIIS  —  DiSOONTIXUAMOB  — 

TiTi^  TO  FHOPKUTr— Appeal— Ebrou 
Waivkd — Review. 

1.  Errors  waived  in  the  appellate  court  will 
not  be  considered  by  the  supreme  court. 

2.  Kev.  St.  Itm,  c.  IOq,  §  15,  providee  that 
on  discoatiuuance  ^  aasieoment  pEOCeedings  all 
parties  sliall  be  remitted  to  their  respective 
tights  as  they  exiBted  at  the  time  of  tiie  assign- 
ment, except  so  far  as  the  estate  shall  have  been 
administered  and  disposed  of.  Held,  that  where 
iUBolvents,  while  their  property  Is  in  the  hands 
of  an  assignee,  compromise  with  a  majority  of 
their  creditors,  and  by  agreement  convey  all  their 
property  in  trust  for  the  composition  creditors, 
such  conveyance  is  inefEectual  to  prevent  title  to 
the  proper^  from  vesting  in  the  insolvents  on  dis- 
missal of  the  hi80lven(7  proceedings.  62  llL 
App.  70,  affirmed. 

Error  to  appellate  court.  First  district 
Replerln  hj  Horace  H.  Stoddiurd  against 
James  H.  Ollb^  sheriff,  and  others.  From  a 
judgment  for  defendants,  plalntlflC  brings  er- 
ror. Affirmed  In  appellate  court  (U2  111.  App. 
70),  and  plaintiff  brings  error.  Affirmed. 

li.  H.  Blsbee  and  W.  N.  Gemmlll,  for  plaln- 
tlfl  In  error.  Sleeper  &  Barbour,  for  defend- 
ants In  error. 

CARTWRIGHT,  J.  This  is  an  action  of  re- 
plevin, brought  by  plaintiff  in  error  In  the  cir- 
cuit cotui:  of  Gook  coun^.  Plaintiff  filed  the 
common  declaration  In  replevin,  to  which  the 
defendant  interposed  seven  pleas.  The  ques- 
tion In  the  case  turns  upon  the  replication  to 
the  fifth  plea  and  the  demurrers  to  this  repli- 
cation. The  fifth  plea  set  forth  a  voluntary 
assignment  by  David  A.  Titcomb  and  E.  S. 
Pratt  partners  under  the  firm  name  of  Tit- 
comb  &  Pratt,  for  the  benefit  of  their  credit- 
ors; the  recovery  by  the  defendant  the  Com- 
mercial National  Bank  of  a  judgment  against 
Titcomb  &  Pratt,  and  a  discontinuance  of  the 
assignment  proceeding  in  the  circuit  court 
while  an  execution  upon  the  said  judgment 
was  In  the  hands  of  the  defendant  Gilbert  as 
sheriff,  and  the  levy  on  the  prt^erty  as  the 
property  of  Titcomb  &  Pratt,  To  this  plea  a 
replication  was  filed,  to  which  a  demurrer  was 
Interposed,  and  the  plaintiff,  by  leave  of  the 
court,  then  filed  a  further  replication  to  the 
plea.  To  the  further  replication  the  defend- 
ants demurred,  and  by  leave  of  court  also 
filed  an  additional  demurrer.   The  demurrers 

1  Rehearing  denied  November  6,  1896. 


were  sustained.  There  were  subsequent  pro- 
ceedings had,  all  of  which  were  afterwards 
vacated,  and  there  was  judgment  on  the  de- 
murrers for  the  defendants.  This  judgment 
has  t>een  affirmed  by  the  appellate  court. 

Numerous  reasons,  based  upon  the  rules  of 
pleading,  are  urged  in  this  court  why  judg- 
ment should  not  have  be^n  rendered  for  the 
defendants;  but  It  is  shown  by  the  brief  and 
argument  on  behalf  of  plaintiff  in  error  in  the 
appellate  court  that  none  of  the  questions 
were  presented  to  that  court  in  any  manner. 
That  brief  contained  a  statement  of  facts  up- 
on which  It  was  alleged  that  the  questions  In 
the  case  arose,  which  were  substantially  adopt- 
ed by  the  appellate  court  Upon  the  facts  as 
so  stated  alleged  in  the  replications  questions 
were  presented  to  that  court  and  Its  judg- 
ment was  invoked  upon  such  statement  with- 
out any  reference  to  the  rules  of  pleading  now 
presented  to  this  court  The  questions  then 
stated  were  as  follows:  "First.  What  is  the 
effect  of  the  dismissal  of  the  voluntary  as- 
signment proceedings  out  of  the  county  court 
upon  the  property  theretofore  held  by  the  as- 
signee? In  whom  does  the  title  to  that  prop- 
erty Test?  And  what  becomes  of  the  trust 
Imposed  upon  the  property  by  the  deed  of  as- 
signment? Second.  If  it  Is  held  that  up<Hi  the 
dismissal  of  the  assignment  proceedings  out 
of  the  county  court  all  parties,  including  cred- 
itors, are  Immediately  remitted  to  the  same 
rights  and  duties  existing  at  the  date  of  the 
assignment  then  what  were  the  rights  of  the 
defendants  in  this  case  at  the  moment  befcHre 
the  insolvency  proceedings  herein  were  dis- 
missed?" A  third  propositi<Hi,  as  to  the  right 
to  levy  upon  property  purchased  by  the  plain- 
tiff, as  trustee,  since  the  assignment  proceed- 
ings had  been  begun,  was  stated;  but  in  a  sub- 
sequent part  of  the  argument  it  is  said  that 
"the  questions  arising  upon  the  pleadings  as 
to  the  rights  of  the  defendants  to  levy  upon 
the  property  purchased  by  the  assignee  and 
Stoddard,  as  trustee,  which  was  purchased 
after  the  assignment  partly  by  the  individual 
money  of  Stoddard,  as  trustee,  have  all  been 
withdrawn,  and  no  Issue,  therefore,  Is  raised 
by  the  record  upon  them."  These  were  the 
only  questions  presented  to  the  appellate  court 
upon  which  Its  judgment  was  asked;  and  all 
other  supposed  errors,  having  been  waived  or 
abandoned  In  that  coiurt,  cannot  be  considered 
here.  Strodtmann  v.  Menard  Co.,  158  IIL  155, 
41  N.  E.  778.  The  facts  alleged  and  necessary 
to  be  stated  are  substantially  as  follows:  On 
April  15,  1893,  David  A.  Titcomb  and  EI- 
dridge  S.  Pratt,  partners  under  the  name  of 
Titcomb  &  Pratt  were  engaged  in  the  furni- 
ture business  in  Chicago,  and  executed  a  deed 
of  assignment  to  Robert  W.  Walker  as  as- 
signee. Walker  took  possession  of  the  goods, 
and  proceeded  to  administer  the  estate  under 
the  directions  of  the  county  court  The  Com- 
mercial National  Bank,  one  of  the  defendants, 
held  a  Judgnlent  note  against  the  firm  tor  the 
sum  of  $7,949,  upon  which  Judgment  was  en- 
tered the  same  day  that  the  assignment  vas 


Digitized  by  Google 


mo 


VOIGT  T.  KEBSTEN. 


643 


executed,  but  at  a  later  hour.  Ad  execution 
on  this  judgment  was  placed  In  tlie  bauds  of 
the  defendant  Gilbert,  wblch  waa  returned  un- 
satisfied, because  all  the  estate  was  In  the 
hands  of  the  assignee,  being  administered  la 
the  county  court.  On  April  28,  1893,  a  meet- 
ing of  creditors  of  tbe  Insolvent  firm  was 
held,  and  a  committee  was  appointed  to  act 
and  represent  the  creditors.  A  majority  of 
the  creditcH^  accepted  a  [Nroposltlon  of  David 
A.  Tlteomb  of  60  cents  on  the  dollar  of  their 
claims,  payable  In  Installments,  and  as  a  part 
of  the  plan  TItcomb  &  Pratt  executed  an  In- 
atrmnent  purporting  to  transfer  to  the  plainHfT 
Stoddard,  as  truB.tee,  the  property  in  the  hands 
of  the  assignee,  to  be  reduced  to  money,  to 
pay  said  percentages;  and  after  said  payments 
were  made  the  balance  of  the  property  was  to 
be  paid  over  to  Julia  A.  Tltcorob,  to  apply  on 
an  Indebtedness  held  by  her  ag^nst  TItcomb 
&  Pratt  Stoddard  accepted  the  trust  on  Jtme 
30,  1883,  although  the  assignment  proceeding 
bad  not  yet  been  dismissed.  On  the  6th  of 
July  following,  -  Walker  resigned  as  assignee, 
and  the  plaintiff  was  appointed  as  bis  suc- 
cessor, and  took  possession  of  the  estate.  On 
July  24,  1808,  an  alias  execution  upon  said 
Judgmenf  was  Issued,  and  placed  in  tbe  hands 
of  the  sheriff,  the  defendant  Gilbert.  Plaintia 
retained  possession  down  to  the  26th  of  Joly, 
when  the  proceedings  were  dismissed  In  pur- 
suance of  a  petition  of  a  majority  in  number 
and  amount  of  the  creditws  of  TItcomb  & 
Pratt.  The  execution  was  levied  upon  the 
property  August  23d  after  snch  discontinu- 
ance. An  execution  was  also  issued  on  a 
judgment  In  favor  of  the  Chicago  Daily  News 
Company  against  Titcomb  &  Pratt  On  the 
day  following  the  levy  this  suit  was  brought 
It  is  claimed  on  the  part  of  plaintiff  that 
when  tbe  assignment  proceedings  were  dis- 
missed, and  he  ceased  to  bold  possession  of 
the  property  as  assignee,  it  inunedlately  pass- 
ed from  him  as  assignee  to  him  as  trustee 
mider  the  agreement  and  that  there  was  no 
intervening  title  or  interest  in  Xitcomb  & 
Pratt  upon  which  tbe  execution  would  be  a 
lien,  l^e  statute  i  provides  that  upon  a  dis- 
continuance of  an  assignment  proceeding  all 
parties  shall  t}e  remitted  to  the  same  rights 
and  duties  existing  at  the  date  of  the  assign- 
ment except  so  far  as  the  estate  shall  have 
already  been  administered  and  disposed  of. 
In  construing  this  section  in  Howe  v.  Warren, 
154  111.  227,  40  N.  B.  472,  It  was  said:  "Upon 
such  discontinuance  tbe  debtor  again  has  liis 
estate,  except  so  far  as  administered,  liable  to 
be  taken  Id  satisfaction  of  his  indebtedness, 
precisely  as  if  no  assignment  had  been  made; 
and  each  creditor  stands  on  tbe  same  footing 
of  right  to  proceed  against  such  estate  as 
such  right  existed  when  the  assignment  was 
made."  And  again,  In  Terhune  v.  Kean,  155 
III.  506,  40  N.  E.  481,  it  was  held:  "Upon 
such  discontlouance,  the  assigned  estate,  or  so 


1  Rev.  St.  1883.  c.  10a,  i  IS. 


much  of  It  as  remained  unadmlnlstered, 
would  revert  to  the  assignor,  and  remain  lia- 
ble for  the  paymeut  of  his  debts;  and  each 
creditor  would  have  the  right  to  proceed 
against  it  as  It  existed  when  the  assignment 
was  executed."  When  the  attempted  transfer 
to  plaintiff  was  made,  tbe  title  to  the  property 
was  in  Walker  as  assignee,  and  that  agree- 
ment could  only  become  operative  upon  a  dis- 
continuance of  the  proceedings.  It  was  doubt* 
less  the  purpose  of  the  creditors  to  prevent  tbe 
property  from  vesting  In  TItcomb  &  Pratt  up- 
on the  dismissal  as  provided  by  the  statute 
by  creating  another  trust  and  appolntlog  the 
plaintiff  as  trustee  to  take  the  property  and 
administer  It.  Bnt  there  could  be  no  dispo- 
sition of  the  property  by  such  an  agreement 
whicb  would  defeat  the  plain  meaning  of  tbe 
statute,  and  the  scheme  was  ineffectual  for 
that  purpose.  Creditors  cannot  be  placed  up- 
on a  different  footing  than  that  provided  by 
the  statute  by  tbe  adoption  of  any  scheme  or 
device  to  that  end.  Tbe  judgment  will  be  af- 
firmed. Judgment  affirmed. 

K—.-:  -a 

(164  111.  314) 

VOIOT  T.  KBBSTBN. 

(Sapreme  Conrt  of  IlUnois.    Mot.  23,  1896.) 

MOTDAI.  BSNSriT  iNSURiNCB  —  BSNEVIOIARIU — 

Changs  bi  Will— VaaTED  Kiobts— Costb. 

1.  A  ben^t  society  organized  under  3  Starr  & 
C.  Abu.  St  c.  78,  S  122,  proridiog  that  such  so- 
cieties may  forDish  pecuniary  beuefits,  apon  the 
death  of  a  member,  to  certain  of  his  kin  or  rep- 
reaentatiTes,  "or  to  the  designated  beneficiary 
of  Buch  deceased  member,"  Issued  a  cn'tificate 
payable  to  a  beneficiary,  designated  therem,  in  no 
way  related  to  tbe  member.  The  by-laws  of  the 
society  ontil  after  the  death  of  the  member  pro- 
vided that  endowments  should  he  paid  to  the  per- 
son designated  by  the  will  of  the  member  or  in 
the  endowment  certificate.  After  the  issoance  c£ 
the  certificate  the  member  requested  the  society 
to  dban^  the  beneficiaiy  to  one  also  no  relative  of 
his,  which  the  society  refused  to  do,  and  be  made 
a  will  desiguating  tliis  other  person  as  bis  ben- 
eficiary. Subsequent  to  the  issuance  of  the  cer- 
tificate, and  prior  to  the  attempted  change  of  the 
beneSciaiy  therein  named,  Sess.  Laws  1883,  p. 
130,  I  1,  took  effect,  providing  that  purment  of 
death  benefits  hy  such  societies  should  only  be 
made  to  *'the  families,  heirs,  blood  relations,  af- 
fianced husband  or  affianced  wife  of,  or  to  per- 
sons dependent  upon  tbe  member;  and  snch  ben- 
efits shall  not  be  willed,  assigned  or  otherwise 
transferred  to  any  other  person."  Beld,  that  this 
act  did  not  take  away  the  right  of  the  member  to 
designate,  as  beneficiary  of  a  certificate  issued 
prior  to  its  enactment,  a  person  not  withiu  the 
classes  mentioned  in  the  act.  61  IlL  App.  42,  af- 
firmed. 

2.  The  beneficiary  designated  in  an  endowment 
certificate  issued  by  a  fraternal  insurance  society 
acquires  no  vested  right  to  tbe  fund  named  in  the 
certificate  till  after  the  death  of  the  member  to 
whom  the  certificate  is  issned. 

3.  The  amount  mvolved  in  the  trial  court  de- 
termines the  jurisdiction  of  the  supreme  court, 
which  is  not  defeated  by  the  fact  that  the  fund 
In  controversy,  which  was  paid  into  the  trial 
court,  has  been  reduced  below  the  jurisdictional 
amount  by  an  order  of  the  appellate  court  tiiat 
the  ooita  of  the  nUt  be  paid  oat  of  it. 
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4.  Where  adverse  claimants  to  the  fund  doe 
upon  an  endowment  certificate  iasned  by  a  bene- 
ficiary sodety  are  brought  Into  cotu't  by  a  biU  of 
interpleader  filed  by  the  society  for  the  purpose  of 
determining  their  righta,  which  are  prosecuted  in 
good  faith,  costs  may  be  awarded  to  be  paid  out 
of  the  fond. 

Error  to  appellate  court.  First  district. 

BUI  of  Interpleader  filed  In  the  superior  comrt 
by  the  High  Ckiurt  of  the  Independent  Order 
of  Foresters  of  the  State  of  Illinois,  making 
Adolph  Tolfft  and  Anna  Roslna  E^ten  de- 
fendants, for  the  purpose  €t  determining 
which  Is  entitled  to  the  amount  due  on  an  en- 
dowment certificate  Issued  by  complainant  to 
one  Paul  Anton  Fischer.  Decree  for  defend- 
ant Volfft.  Appealed  to  ^i^late  court  by  de- 
fendant Kersten.  where  decree  was  rereraed 
(61  HI.  App.  42),  and  fund  awarded  to  Kersten, 
whereupon  defendant  Tolgt  sued  out  error 
from  supreme  court,  where  Judgment  oi  appel- 
late court  la  atBrmed. 

Sesa.  Laws  1893,  p.  130,  S  1,  being  part  of 
an  act  for  organization  and  management  of 
fraternal  beneficiary  societies,  approved  and 
In  force  June  22,  1893,  provides  "that  a  fra- 
ternal beneficiary  society  Is  hereby  declared  to 
be  a  corporation  or  association,  formed  or  or- 
ganized and  carried  on  for  the  sole  benefit  of 
its  members  and  tbelr  beneficiaries,  and  not 
for  profit.  Each  society  shall  have  a  lodge 
system,  with  ritualistic  form  of  work  and  rep- 
resentative form  of  government,  and  shall 
make  provision  for  the  payment  of  death  bene- 
fits and  may,  in  addition  thereto,  provide  for 
the  payment  by  local  lodges  of  benefits  In  case 
of  sickness,  disability,  or  old  age  of  Its  mem- 
bers, subject  to  their  compliance  with  Its  con- 
stitution and  laws.  The  fmid  from  which  the 
payment  of  such  benefits  shall  be  made,  and 
the  fund  from  which  the  expenses  of  such  as- 
sociation shall  be  defrayed,  shall  be  derived 
from  assessments  or  dues  collected  from  Its 
members.  Payment  of  death  benefits  shall 
ouly  be  made  to  the  families,  heirs,  blood  rela- 
tions, alttanced  husband  or  affianced  wife  of, 
or  to  persons  dependent  upon  the  member;  and 
such  benefits  shall  not  be  willed,  assigned  or 
otherwise  transferred  to  any  other  person.  All 
such  societies  shall  be  governed  by  this  act, 
and  shall  be  exempt  from  the  provisions  of  all 
Insiu^uce  laws  of  this  state,  and  no  law  here- 
after passed  shall  apply  to  them  unless  they 
be  expressly  designated  therein."  The  by- 
laws of  the  High  Court  of  the  Independent  Or- 
der of  Foresters  of  the  State  of  Illinois,  in 
force  at  the  time  the  certificate  In  question  In 
this  action  was  issued,  provided  that  "on  the 
death  of  a  member  of  this  order  In  good  stand- 
ing the  endowment  shall  be  paid  (1)  to  such 
person  or  persons  as  he  may  designate  In  his 
last  will  and  testament  or  endowment  certifi- 
cate; (2)  to  his  widow;  (U)  to  his  orphans;  (4) 
to  his  bdrs.  In  the  absence  of  said  will  or 
endowment  certificate,  and  in  case  such  mem- 
ber shall  leave  no  widow,  orphans,  or  heirs, 
then  such  amount  shall  revert  to  the  endow- 


ment fund  of  this  High  Court,  and  If  no  one 
entitled  to  take  shall  appear  and  make  claim 
within  one  year  from  the  date  of  said  broth- 
er's decease,  then  such  endowment  shall  be  ab- 
solutely forfeited  to  the  High  Court,  and  re- 
vert Into  its  treasury,  and  be  applied  In  the 
payment  of  the  next  endowment,  without  as- 
sessment** 

A.  N.  Tagert^  tat  pUdntUf  In  error.  OlsoD  A 
Bantle,  for  defoidant  In  error, 

PER  CURIAM.  We  have  carefully  exam- 
ined the  record  In  this  case,  together  with  all 
briefs  and  arguments,  and  authorities  cited 
by  counsel  for  both  plaintiff  and  defendant  In 
error.  The  opinion  by  Shepard,  X,  In  the  ap- 
pellate court.  In  the  statement  of  facts,  In  the 
discussion  of  the  legal  questions  Involved,  and 
in  the  conclusion  arrived  at,  Is  all  in  accord- 
ance with  the  views  of  this  court.  The  opin- 
ion of  the  appellate  court  Is  as  follows: 

"This  Is  a  bill  of  interpleader,  filed  in  the  su- 
perior court  by  the  High  Court  of  the  Inde- 
l)endent  Order  of  Foresters  of  the  State  of  Il- 
linois, a  fraternal  and  benevolent  organiza- 
tion, organized  and  Incorporated  under  the 
laws  of  the  state  of  Illinois.  Th^  bUl  was 
filed  for  the  purpose  of  having  the  court  deter- 
mine as  to  who  Is  entitled  to  the  fund  or  en- 
dowment due  on  certificate  No.  36,^102,  Issued 
by  the  complainant,  the  High  Court  of  the  In- 
dependent Order  of  Foresters  of  the  State  of 
Illinois,  to  Paul  Anton  Fischer,  by  the  name 
of  Tony  Fischer.  This  certificate  is  dated  Jan- 
uary 14,  1893,  in  and  by  which  the  complain- 
ant agrees  to  pay  to  Adolph  Volgt  ?1,000  on 
satisfactory  evidence  of  the  death  of  Paul  An- 
ton Fischer.  The  facts  In  the  case  are  prin- 
cipally admitted  by  the  parties,  and  are,  In 
substance,  that  Paul  Anton  Fischer,  common- 
ly known  as  Tony  Fischer,  was  an  unmar- 
ried man;  that  he  was  a  member  In  good 
standhig  In  complainant  society;  that  he  died 
on  October  30,  1804;  and  that  at  the  time  of 
his  death  he  continued  to  tie  a  memt>er  of  said 
society  in  good  standing.  It  is  also  admitted 
that  the  defendant  Adolph  Voigt  is  now  alive, 
and  Is  godfather  of  said  Fischer.  It  Is  also 
admitted  by  the  parties  that  neither  the  de- 
fendant Adolph  Voigt  nor  Mrs.  Anna  Roslna 
Kersten  Is  now  or  ever  was  a  member  of  the 
family  of  said  Fischer,  or  heir,  blood  relative, 
or  atUanced  husband  or  wife  of,  or  dependent 
on,  said  Fischer  during  his  lifetime.  It  ap- 
pears from  the  evidence  that,  after  the  de- 
ceased had  taken  out  the  certificate  set  out  In 
the  bill  in  this  case,  he  desired  to  change  the 
beneficiary  named  therein,  and  for  that  pur- 
pose applied  to  the  subordinate  lodge  of  the 
complainant  order,  asking  that  the  payee  or 
beneficiary  named  In  the  certificate  be  chan- 
ged from  Adolph  Voigt  to  Anna  Roslna  Ker- 
sten, the  written  request  to  said  society  be- 
ing dated  October  19,  1894.  and  that,  when 
said  vrrttten  request  was  presented  to  the 
proper  ofilcers  of  the  complainant  society,  It 
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was  refused.  It  furtber  appears  that  the  de- 
ceased, on  or  about  the  17tb  day  of  Octot}er, 
IB&i,  attempted  to  execute  a  will.  In  and  by 
which  he  named  said  Anna  Roslna  Kersten, 
as  beneficiary  of  said  certificate  No.  30,302, 
and  directed  that  said  benefit  fund  or  endow- 
ment should  at  his  death  be  paid  to  her.  It 
thus  appears,  from  the  evidence,  the  admissions 
of  the  parties,  and  the  allegations  of  the  biU, 
that  one  or  the  other  of  the  two  defendants  to 
the  bill,  the  appellant  or  the  appellee,  Is  enti- 
tled to  the  fund  named  in  the  certificate  held 
by  the  deceased,  unless  there  is  some  proTi- 
Blon  of  tlie  statute  of  the  state  to  the  contrary. 
The  appellee,  Volgt,  claims  that  by  the  stat- 
ute of  the  state  which  was  approved  and  went 
into  elfect'  June  22,  18U3,  the  right  of  the  de- 
ceased to  name  another  beneficiary  than  him- 
self, Volgt,  who  is  named  in  the'certlfieate,  is 
restricted  to  one  who  is  included  within  Its 
terms,  rlz.  families,  heirs,  blood  relations,  af- 
fianced husband  or  affianced  wife  of,  or  to 
persons  dependent  upon,  the  member.  The 
appellant,  Kersten,  contends  that  the  contract 
between  the  deceased  and  the  complainant  or- 
der was  such  that  the  deceased  had  the  right 
to  change  the  braeflctary  at  any  time  be  saw 
fit,  so  long  as  he  compUed  with  the  terms  of 
the  contract  on  his  part  to  be  performed,  and 
that  such  right  was  not,  and  could  not  be, 
affected  by  a  change  in  the  statute  made  sub- 
sequent to  the  contract,  and  furtber  contends 
that  the  deceased  did  all  in  his  power,  and  all 
that  he  was  required  to  do,  to  change  the  ben- 
eficiary to  herself,  and  that  therrfore  she  la 
entitled  to  receive  the  fund  the  same  as  though 
she  had  been  named  In  the  certificate  in  the 
place  of  Voigt 

"The  statute  In  fOTce  July  1,  1887,  under 
wblcb  the  complainant  body  was  organized 
and  operating  at  the  time  of  the  issuance  of 
tbe  certificate  to  the  deceased,  reads  In  part 
as  follows:  Tliat  corporations,  associations 
or  societies  for  the  purpose  of  furnishing  life 
Indemnity  or  pecuniary  benefits  upon  the  death 
of  a  member,  to  tbe  widows,  heirs,  relatives, 
legal  representatives  or  tbe  designated  bene- 
ficiaries, of  such  deceased  member,  •  •  • 
may  be  organized.*  3  Starr  &  C.  Ann.  St  c. 
73,  f  122,  And  the  by-laws  of  the  complainant, 
In  force  when  said  certificate  was  Issued  to 
the  deceased,  provide  in  part  as  follows: 
This  endowment  law  shall  go  Into  full  force 
and  effect  on  January  1,  1895.  •  «  *  The 
old  endowment  law  as  now  In  force  shall  be 
law  and  guide  for  tbe  payment  and  collection 
of  assessments  and  payment  of  death  claims 
until  December  31, 1804.  Inclusive,  In  all  sub- 
ordinate courts,  such  accounts  to  be  contin- 
ued In  the  old  account  books  of  subordinate 
.courts,  and  high  court;  but  on  and  after  Jan- 
uary 1, 1805,  new  and  separate  accounts  shall 
be  (^raed  with  the  members  in  such  sub- 
ordinate courts.  In  such  books  as  may  be 
adopted  by  the  high  board  of  directors,  and 
new  and  separate  accounts  be  opened  for 
such  courts  In  tbe  high  court.*  Thus  there 
waa  nothing,  either  In  the  statute  or  In  the 
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laws  of  the  complainant  order,  that  prevent- 
ed the  appellee,  Volgt,  from  being  named 
as  beneficiary  In  the  certificate  at  the  time 
d^eased  became  a  member  of  the  order,  and 
of  the  Issuance  of  the  certificate.  And  as  the 
law  then  stood  the  member  had  not  only  the 
right  to  name  Volgt  as  beneficiary,  but  be 
had  also  the  right  to  subsequently  appoint 
another  beneficiary  in  the  place  of  Volgt. 
Until  after  the  death  of  the  member,  the  ben- 
eficiary acquired  no  vested  right  to  the  fund 
named  In  the  certificate,  and  the  right  to 
appoint  another  remained  In  the  member  dur- 
ing his  lifetime,  without  limit  or  restriction 
except  such  as  was  imposed  by  the  statute  or 
laws  of  the  order.  Martin  v.  Stnbblngs,  126 
111.  387,  18  N.  E.  657.  Neither  appellee  nor 
api>ellant  would  be  eligible  as  beneficiary 
under  tbe  statute  of  June,  1803.  Both  or  ei- 
ther of  them  were  eligible  under  tbe  provi- 
sions of  the  act  in  force  at  the  time  the  cer- 
tificate in  question  was  issued.  In  January, 
1803.  The  evidence  does  not  show  that  the 
deceased  had  (and  it  was  conceded  upon  ar- 
gument that  he  had  not)  any  relatives  or  con- 
nections or  persons  dependent  upon  him  who 
would  be  eligible  to  take  under  the  provisions 
of  the  act  of  June,  1893.  Therefore,  by  the 
passage  of  the  act  of  June,  1893,  if  the  right 
to  name  a  new  beneficiary  outside  of  the  class 
mentioned  In  that  act  was  taken  away  from 
the  deceased,  then  the  benefit  fund  must  be 
paid  to  the  party  therein  named,  the  appel- 
lee, Adolph  Volgt,  or  the  fund  must  revert  to 
tbe  complainant  order.  At  tbe  time  tbe  con- 
tract  was  made  between  the  deceased  and 
the  complainant  order,  this  right  to  appoint 
tbe  beneficiary  or  change  the  name  existed, 
and,  we  think,  was  an  important  part  of  the 
contract  entered  into.  It  would  seem  that 
the  construction  of  the  act  passed  in  June, 
1803,  giving  it  the  effect  to  destroy  that  right 
of  appointing  a  beneficiary  or  naming  an- 
other beneficiary,  which  existed  in  favor  of 
the  deceased  under  his  contract  prior  to  the 
passage  of  the  act,  would  be  to  give  tbe  act 
a  retrospective  effect,  and  destroy  the  obli- 
gation of  the  contract  entered  into  between 
the  deceased  and  the  complainant.  It  Is  a 
recognized  rule  In  the  construction  of  statute^ 
that  they  should  be  so  construed  as  to  give 
them  a  prospective  operation  only,  and  they 
should  be  allowed  to  operate  retrospectively 
only  where  the  legislative  intention  to  give 
them  such  operation  Is  clear  and  undoubted. 
Benton  t.  Brotherhood  of  Railroad  Brake- 
men,  146  111.  570,  34  N.  E.  939. 

"It  Is  evident,  by  the  acts  of  the  deceased 
before  his  death,  that  he  no  longer  wished 
the  fund  to  be  paid  to  tbe  appellee;  that  bl^ 
desire  and  wish  was,  at  the  time  of  bis  death 
and  prior  thereto,  that  tbe  appellant  should 
receive  the  fund  derived  from  the  certificate 
In  question.  He  applied  to  the  complainant 
for  tbe  change  to  be  made  In  the  certificate, 
making  her  tbe  beneficiary  Instead  of  Volgt, 
and,  not  content  with  such  application  to  the 
society,  he  also  made  an  attempted  will. 
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clearly  designating  her  as  the  person  whom 
he  desired  to  receive  the  money  derived  from 
said  payment  of  the  certificate.  la  other 
words,  he  did  all  that  was  In  bis  power  to  do 
to  make  the  change  and  to  secure  to  appel- 
lant the  money  In  question;  and  the  fact  that 
the  complainant  society  refused  to  make  the 
change  could  have  no  weight  to  deprive  the 
appellant  of  the  funds  If  the  right  existed  In 
deceased  to  make  such  change.  We  think 
that  the  right  to  make  this  change  was. one 
of  the  considerations  entering  into  the  con- 
tract at  the  time  the  deceased  obtained  his 
certificate  from  the  complainant,  and  that  It 
was  a  inaterlal  right,  and  one  that  could  not 
be  taken  away  by  the  legislature;  and  we  do 
not  think  that  the  legislature  intended,  by 
the  act  of  June,  1893,  to  affect  certificates  Is- 
sued prior  thereto.  Our  conclusion  Is  that 
the  decree  of  the  superior  court,  in  awarding 
the  fund  to  Voigt,  was  erroneous;  and.  It  ap- 
pearing that  the  said  fund  was  paid  Into  the 
said  superior  court  by  the  said  complainant, 
the  said  decree  Is  therefore  reversed,  with  dl< 
rections  to  the  superior  court  to  enter  a  de- 
cree in  favor  of  the  appellant  for  the  said 
fund  remaining  In  the  said  superior  court: 
and,  the  controversy  appearing  to  have  been 
conducted  In  a  good-falth  effort  to  determine 
to  whom  the  fund  should  be  paid,  we  think 
the  costs  in  both  this  court  and  In  the  supe- 
rior court  should  be  paid  out  of  the  fund,  and 
it  Is  therefore  ordered  that  the  appellant  be 
required  to  the  cost  in  both  courts  as 
a  condition  precedent  to  her  right  to  have 
the  fund  paid  to  her.  Reversed,  with  direc- 
tions." 

The  defendant  In  error  enters  a  motion  In 
this  court  to  dismiss  this  writ  of  error  on  the 
ground  that  the  amount  involved  in  the  de- 
cree from  which  this  writ  of  error  is  sued 
out,  so  far  as  It  aftects  the  plaintiff  In  error, 
involves  less  than  (1,600.  This  motion  Is 
based  on  the  fact  that,  though  the  sum  of 
$1,000  was  paid  into  the  court  by  Independ- 
ent Order  of  Foresters,  ?60  was  ordered  to 
be  paid  on  costs  of  defendant  In  error  and 
$40  was  ordered  to  be  paid  as  master's  fees. 
We  have  held  the  rule  to  be  that  the  amount 
Involved  in  the  trial  court  determines  the  ju- 
risdiction of  this  court,  and  the  sum  of  $1,- 
000  paid  In  by  the  Interpleader  gives  this 
court  Jurisdiction,  Gilmore  t.  Oourtn^,  158 
111.  432,  41  N.  E.  1023;  Railroad  Go.  T.  Davis, 
159  lU.  53,  42  N.  E.  382. 

We  fully  concur  with  the  reasoning  and 
conclusion  of  the  appellate  court  In  this  case, 
and  the  Judgment  of  the  appellate  court  Is 
affirmed,  and  the  case  is  remanded  to  the 
superior  court  of  Cook  county,  with  direc- 
tions to  enter  a  decree  in  favor  of  the  plain- 
tiff In  error,  Anna  Roslna  Keraten,  In  con* 
formlty  with  the  report  of  the  master  in 
chancery  therein  and  the  Judgment  of  the 
appellate  court;  the  costs  to  be  paid  out  of 
the  fimd,  by  appellee,  for  reasons  stated  In 
opinion  of  the  appelate  court  The  Judgment 
of  the  appellate  court  1b  affirmed. 


(151  N.  T.  288) 

OOLTON  et  aL  T.  NEW  TOBK  EL.  R.  GO. 
et  aL 

(Court  of  Appeals  of  New  York.   Dec.  24, 

1896.) 

Appeal — Motion  fob  Fkbfebbncb — Solb  Fabtt. 

Under  Code,  Civ.  Proc.  S  791,  which  estab- 
lishes the  order  in  which  "civil  causes  are  en- 
titled to  preference  among  tiiemselves,  In  tlie 
trial  or  bearing  thereof,"  and  provides:  "(4) 
In  the  court  of  appeals,  an  action,  a  party  to 
which  has  died,  pending  the  action,  where  the 
pendency  of  ttie  action  prevents  a  final  set- 
tlement of  the  estate  of  a  deceased  party.  <5> 
In  any  court,  an  action  *  *  *  in  which  an 
executor  or  admiuistrator  *  •  •  is  the  sole 
plaintiff  or  sole  defendant,"  etc.,— a  party  is 
not  entitled  to  a  preference  under  pnodivlidon 
4  or  6,  unless  a  sole  plaintiff  or  defendant. 

Appeal  from  supreme  court,  ajj^iellato  divi- 
sion. First  department. 

Action  by  Charles  H.  Colton  and  others 
against  the  New  York  Elevated  Railroad  Com- 
pany and  another.  Judgment  for  plaintiffs 
was  affirmed  by  the  appellate  division  (89  N. 
T.  Supp.  1122),  and  defendantB  aroeal. 

This  Is  a  motloa  for  an  order  designating 
this  action  as  a  preferred  cause,  and  placing 
It  upon  the  calendar  as  sacb.  Teresa  A.  Col- 
ton WBB  one  of  the  iiAalntiffa  at  the  commence- 
ment  at  this  action,  it  was  commenced  In 
October,  1888.  Snbseqnently,  and  on  April  6; 
1891,  while  It  was  sun  pending,  she  died,  leav- 
ing a  last  will  and  testament,  wherdn  Charles 
H.  Colton  was  named  as  executor.  The  wUl 
was  duly  admitted  to  probate  in  1881,  and  let- 
ters testamentary  issued  to  him  as  sole  execu- 
tor. The  action  was  to  recover  damages  caus- 
ed 1^  the  maintenance  and  operatloh  of  an 
elevated  laUioad  ln.fnmt  of  certain  prc^erty 
situate  In  the  city  of  New  Toi^.  TbB  estatV 
of  the  decedent  la  entitled  to  a  portion  of  the 
damages  recovered  herein,  and  the  ezecntwr 
will  be  nnable  to  finally  settle  it  until  the  de- 
termination of  the  action.  Denied. 

Davles  &  Rapello,  for  appdlants.  J.  Aspin- 
wall  Hodge,  Jr.,  for  respondent*. 

MARTIN,  J.  The  question  Involved  to  this 
motloa  la  whether,  where  one  of  several  plain- 
tiffs In  an  action  dies  during  its  pendency,  and 
a  personal  representative  is  substituted,  he 
may  have  the  case  placed  upon  the  calendar  as 
a  preferred  cause,  under  the  provisions  of  sub- 
division 4,  {  791,  Code  Civ.  Proc,  where  the 
pendency  of  the  action  prevents  a  final  setUe- 
ment  of  the  estate  of  such  decedent  The  pref- 
erence upon  the  calendar  of  the  court  of  ap- 
peals in  cases  like  this  is  regulated  by  the  pro- 
visions of  section  791  of  the  Code  of  Civil  Pro- 
cedure. So  far  as  material  to  the  question 
under  consideration,  that  section  provides: 
"Civil  causes  are  entiUed  to  preference  among 
themselves,  in  the  trial  or  hearing  thereof; 
*  *  *  (4)  In  the  court  of  appeals,  an  action, 
a  party  to  which  has  died,  pending  the  action, 
where  the  pendency  of  the  action  prevents  a 
final  settlement  of  the  estate  ot  the  deceased 
party.  •  •  •  (5)  In  any  court,  an  actipn. 
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*  *  *  In  which  an  executor  or  an  adminis- 
trator, *  •  •  U  the  sole  plalntifiF  or  sole  de- 
fendant. •  •  *"  It  maybe.  If  read  literally, 
and  without  regard  to  the  other  provisions 
of  the  section,  that  subdivision  is  sufficient  to 
Justify  the  conclusion  that  upon  the  death  of 
any  party  diuring  the  pendency  ol  an  action  his 
representative  is  entitled  to  have  the  cause  pre- 
ferred.  Still  that  subdivision  falls  to  plainly 
and  definitely  convey  that  Idea.  The  language 
is,  "a  party,"  and  not  "any  party,"  so  that  the 
words  may,  perhaps,  be  fairly  regarded  as  des- 
ignating a  party  plaintiff  or  a  party  defendant, 
or  an  appellant  or  respondent,  as  distinguish- 
ed from  an  individual,  who  may  b^  a  Jointpar- 
ty  plaintiff  or  defendant  We  are  unable  to 
discover  any  good  reason  for  believing  that  the 
legislature  Intended  to  provide  that  upon  the 
death  of  one  of  numerous  plaintiffs  or  defend- 
ants during  the  pendency  of  an  action  it  should 
be  entitled  to  a  preference,  especially  when  this 
provision  Is  read  in  connection  with  the  other 
provisions  of  section  791.  It  will  be  perceived 
that  the  only  provisions  of  that  section  which 
relate  to  preferences  on  the  ground  that  a 
personal  representative  of  a  decedent  Is  a  par- 
ty are  contained  in  the  subdivisions  quoted. 
Subdivision  4  provides  that  when  a  party  dies 
during  the  pendency  of  an  action  in  this  court, 
a  preference  may  be  bad.  This  relates  only  to 
cases  pending  here.  Subdivision  5  relates  to 
all  courts,  and  expressly  provides  that  a  party 
Is  entitled  to  a  preference  upon  the  ground  that 
the  pendency  of  the  action  prerentB  a  settle- 
ment of  the  estate  only  when  the  executor  or 
administrator  is  sole  plaintiff  or  defendant 
Under  that  provision,  no  such  preference  can 
be  had  in  behalf  of  a  ]<^t  plaintiff  or  joint 
defendant  It  Is,  we  think,  not  to  be  supposed 
that  the  legislature  Intended  to  prevent  such 
preferences  in  b^ialf  of  a  Joint  plaintiff  or 
Joint  defmdant  In  other  courts,  and  permit  it 
In  cases  pending  here.  We  find  no  reason  for 
any  such  distinction.  We  think  the  provldons 
of  this  section  of  the  Code  should  be  construed 
together,  and,  when  so  considered,  they  indi- 
cate that  a  party  is  not  entitled  to  a  prefer- 
ence under  either  of  those  provisions  unless  a 
sole  plaintiff  or  defendant  In  the  action.  The 
motion  for  a  preference  In  this  case  should, 
ther^ore,  be  denied,  without  costs.  All  con- 
cur, exc^t  BARTLETT,  J.,  not  voting,  and 
O'BRIEN,  J.,  absent  Motion  denied. 


(161  N.  T.  258) 

BRADT  T.  NALLT. 
(Court  of  Appeals  of  New  York.   Dec  22, 

1896.) 

Appbaii— Rbvibw — Objections  not  Raised  Below 

—  FaROL  EVIDBNCB  —  FAtLITKS  TO 

Objbct— Effect. 
1.  A  judgment  on  a  counterclaim  wilt  not  he 
disturbed  on  appeal  because  the  findings  do  not 
sustain  the  aUegations  of  the  answer  in  re 
Bpect  to  the  counterclaim,  where  the  evidence, 
which  goes  beyond  the  allegations  of  the  an* 
Bwer,  supports  the  judgment,  and  was  re- 
ceived without  objection.  28  N.  Y.  Bupp.  61, 
reversed. 


2.  One  party  to  a  written  contract  may  show 
by  parol  that  the  person  purporting  to  be  the 
other  party  thereto  was  merely  an  agent  And 
that  another  was  the  real  party. 

3.  Id  an  action  for  work  and  materials  de- 
fendant set  up  a  counterclaim  for  work  and  ma- 
terial furnished  plaintiff  in  part  performance 
of  a  contract  to  do  the  plumbing  in  a  school 
building  erected  by  plaintiff  as  contractor.  De- 
fendant put  In  parol  evidence,  without  ob- 
jection, that  the  work  was  to  be  paid  for  In  in- 
stallments; as  plaintiff  received  money  from 
the  school  board.  Afterwards  the  written  con- 
tract was  read  in  evidence,  which  stated  simply 
that  defendant  was  to  receive  a  specified  sum 
for  the  ent!re  work;  but  plaintiff  did  not  ask 
that  the  parol  evidence  be  excluded.  Hdd,  that 
the  parol  agreement  as  to  the  time  of  payments, 
proved  without  objection,  should  be  given  force 
after  the  written  agreement  was  in  evidence. 

4.  Where  a  contract  is  in  writing,  the  pre- 
sumption that  it  embraces  the  entire  contract 
between  the  parties  is  overcome  by  parol  evi- 
dence, admitted  without  objection,  of  additional 
prior  or  contemporaneous  stlpnlatlonB  between 
the  parties. 

Appeal  from  snperlor  court  of  New  York 

City,  general  term. 

Action  by  James  H.  Brady  against  Chris- 
topher Nally.  From  a  Judgment  of  the  gen- 
eral term  of  the  superior  court  of  the  city  of 
New  York  (28  N.  Y.  Supp.  64)  reversing  a 
Judgment  In  favor  of  defendant  entered  on 
the  report  of  a  referee,  defendant  appeals. 
Reversed. 

J.  Newton  Flero,  for  appellant  0.  N. 
Bovee,  Jr.,  for  respondent 

VANN,  3.  The  referee  before  whom  this 
action  was  tried  found  In  favor  of  the  plain- 
tiff upon  the  claim  set  forth  in  the  com- 
plaint for  labor  performed  and  materials  fur- 
nished, and  allowed  him  the  sum  of  $S,125 
therefor.  He  found  In  favor  of  the  defend- 
ant upon  the  third  counterclaim  set  forth  In 
the  answer,  for  labor  and  materials,  and  al- 
lowed him  therefor  the  sum  of  $5,139.68,  in- 
cluding Interest  He  directed  judgment  in 
favor  of  the  defendant  for  the  difference  be- 
tween these  sums,  with  costs.  The  plaintiff 
alone  appealed,  and  the  general  term  revers- 
ed the  Judgment,  upon  the  ground  that  '*the 
findings  of  fact  do  not  sustain  the  allegations 
of  the  answer  in  respect  of  the  counter* 
claiip."  While  it  Is  true  that  the  evidence 
went  far  beyond  the  allegations  of  the  an* 
ewer,  as  it  was  received  without  any  objec- 
tion based  upon  that  ground,  and  no  motion 
was  made  to  strike  it  out  as  not  within  the 
issues,  the  case  comes  under  the  rule  that 
defects  which,  if  pointed  out  during  the  trial,, 
might  have  been  obviated  or  avoided,  are  not 
available  on  appeal.  Hofheimer  v.  Camp- 
bell, 59  N.  Y.  269-272;  Knapp  v.  Simon,  96 
N.  Y.  284-291;  Fallon  v.  Lawler,  102  N.  Y. 
228-233,  6  N.  B.  392;  Wells  v.  Association,  120 
N.  Y.  630,  24  N.  E.  276;  Gillies  v.  Improve- 
ment Co.,  147  N.  Y.  420,  42  N.  E.  196.  If  the 
proper  objection  bad  been  made  upon  the 
trial,  an  amendment  of  the  answer  might 
have  been  allowed  so  as  to  enlarge  the  Issues 
by  embracing  the  items  which  the  general 
term  held  were  not  covered  hj  the  pleadings. 
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Under  the  circumstances  It  was  the  duty  of 
that  learned  court  to  consider  the  facta  as 
proved,  rather  than  as  alleged,  and  to  regard 
the  answer  as  amended  by  implied  consent, 
BO  as  to  justify  the  admission  of  the  evidence 
objected  to  upon  appeal  for  the  first  time. 
It  Is,  however.  Insisted  that  the  Judgment 
entered  on  the  report  of  the  referee  waa  prop- 
erly reversed,  because  there  was  no  compe- 
tent evidence  tending  to  show  that  anything 
was  due  to  the  defendant  upon  the  contract 
established  by  him.  Upon  the  trial  the  de- 
fendant testified,  without  objection,  that  on 
the  14th  of  May,  1888,  James  Brady,  the 
father  of  the  plaintiff,  brought  him  a  paper 
to  sign,  saying:  "Here  is  a  paper  that  my 
boy  Jim  and  I  drew  up  last  night,  and  he 
wants  you  to  look  It  over,  and  see  what  you 
think  about  It  Just  read  it  over,  and  see  if 
it  suits  you;"  that,  after  examining  the 
paper,  he  said  that  It  did  not  specify  the  time 
when  he  was  to  get  his  pay,  and  that  James 
Brady  then  replied:  "That  will  be  all  right 
James  will  give  you  money,  or  I  will  give 
you  money  whenever  you  want  it,  and  I  will 
pay  you  In  accordance  to  your  work,  and  he 
will  pay  you  In  accordance  to  the  work  yon 
have  done,  and  as  he  gets  It  from  the  school 
board."  A  day  or  two  later  the  defendant 
and  James  Brady  signed  the  paper,  which 
Is  as  follows:  "This  agreement,  made  and 
entered  Into  this  16th  day  of  May,  1888,  by 
and  between  James  Brady,  builder,  of  the 
city  of  New  York,  of  the  first  part,  and 
Christopher  Nally,  plumber,  of  the  second 
part  Whereas,  the  party  of  the  first  part  Is 
about  to  erect  a  public  school  buitdiiig  on'  the 
southeast  corner  of  Lexington  avenue  and 
Nlnety-SIith  street  for  the  city  of  New  York; 
and  whereas,  the  party  of  the  second  part 
enters  Into  this  agreement  to  do  all  the 
plumbing,  gas  piping,  gas  fixtures,  sewers, 
and  excavating  for  the  same,  finish  and 
pnt  In  all  manner  of  piping,  both  Iron  and 
lead,  that  may  be  required  to  complete  the 
said  school  building,  Including  labor,  to 
make  a  c-omplete  finish  as  laid  down  by  plans 
and  called  for  by  the  specifications,  and  to 
the  satisfaction  of  the  superintendent  of 
school  bnlldings  In  every  respect;  and  for 
such  work,  labor,  and  materials  the  party  of 
the  first  part  agrees  to  pay  the  price  or  sum 
of  eleven  thousand  dollars  ($11,000.00).  The 
party  of  the  second  part  to  pay  for  all  per- 
mits and  connections,  etc.,  and  to  proceed 
with  the  work  whenever  It  is  ready."  After 
this  agreement  had  been  read  in  evidence, 
without  objection,  the  defendant  offered  to 
show  that  James  Brady  was  not  in  fact  the 
party  of  the  £rst  part  to  the  contract,  but 
that  James  H.  Brady,  the  plaintiff,  was  the 
real  party,  and  that  James  Brady  was  sim- 
ply bis  agent  The  plaintiff's  counsel  object- 
ed **to  any  testimony  showing  a  different 
agreement  than  that  produced  in  writing," 
but  the  referee  overruled  the  objection,  and 
the  plaintiff  excepted.  The  defendant  then 
showed  that  James  Brady  was  merely  an 


agent  for  his  son,  the  plaintiff,  and  that,  al- 
though he  executed  the  contract  in  his  own 
name  as  principal,  he  was  really  acting  only 
as  agent.  The  plaintiff  Insists  that  this  was 
an  error  that  required  a  reversal,  but  It  Is 
well  settled,  as  was  said  by  Judge  Andrews 
in  Brlggs  V.  Partridge,  64  N.  Y.  367-362, 
"that  a  principal  may  be  charged  upon  a 
written  parol  executory  contract  entered  In- 
to by  an  agent  in  his  own  name,  within  his 
authority,  although  the  name  of  the  princi- 
pal does  not  appear  In  the  instrument,  and 
was  not  disclosed,  and  the  party  dealing  with 
the  agent  supposed  that  he  was  acting  for 
himself;  and  this  doctrine  obtains  as  well  in 
respect  to  contracts  which  are  required  to  be 
in  writing  as  those  where  a  writing  is  not 
essential  to  their  validity."  See,  also,  Cole- 
man V.  Bank,  53  N.  Y.  393;  Nicoll  v.  Burke, 
78  N.  Y.  580;  Ludwlg  T.  GlUesple,  106  N.  Y. 
653,  11  N.  B.  835. 

In  order  to  fuUy  establish  bis  counterclaim, 
It  was  necessary  for  the  defendant  to  show 
that  something  was  due  upon  said  contract 
for  the  partial  performance  thereof,  as  he 
had  not  fully  performed  It  when  this  action 
was  brought.  As  the  instrument  appeared, 
upon  Inspection,  to  be  a  complete  contract 
embracing  all  the  particulars  necessary  to 
make  a  perfect  agreement,  and  designed  to 
express  th^  whole  arrangement  between  the 
parties,  It  was  presumed  to  embrace  the  en- 
tire contract,  which,  on  Its  face,  was  Indivis- 
ible as  to  the  time  of  payment  Thomas  v. 
Scntt,  127  N.  Y.  133,  138,  27  N.  E.  961.  Still 
the  defendant  had  been  permitted  to  show, 
without  objection,  that  before  this  agreement 
was  signed  James  Brady  promised,  both  for 
himself  and  the  plaintiff,  to  pay  the  defend- 
ant according  to  the  amount  of  work  done, 
and  as  payments  were  received  from  the 
school  board.  M'hen  this  evidence  was  re- 
ceived. It  had  not  appeared  that  there  was  a 
written  contract,  yet  no  motion  was  made  to 
strike  it  out  after  that  contract  had  been 
read  In  evidence.  When,  however,  the  de- 
fendant attempted  to  go  a  step  further,  and 
prove  the  value  of  the  work  done  and  ma- 
terials furnished  by  him  in  partial  perform- 
ance of  the  contract  objection  was  made,  but 
only  as  mentioned  hereafter.  The  following 
question  was  asked  by  his  counsel:  "What 
was  the  fair  and  reasonable  charge  for  the 
labor  and  material  which  you  had  furnished 
up  to  that  time?"  This  was  objected  to  on 
the  ground  "that  there  Is  a  spedfic  contract 
for  ?11,000,"  but  the  objection  was  overruled, 
the  plaintiff  excepted,  and  the  defendant  an- 
swered, "The  amount  I  had  done  was  worth 
four  thousand  four  hundred  and  nlnety-slx 
dollars  on  the  school."  Unless  the  wrttten 
agreement  Is  to  be  regarded  as  modified  by 
the  parol  agreement  previously  made  as  to 
partial  payments,  this  evidence  was  improp- 
erly received.  The  question  is  whether  the 
parol  agreement,  although  proved  without 
objection,  can  be  given  any  force  after  the 
written  agreement  was  put  In  evidence.  No 
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motion  was  made  to  strike  out  tiie  verbal  tes- 
timony. No  cballenge  was  made  to  tlie  parol 
evidence  ezc^  as  stated,  imless  It  was  after 
the  close  of  the  trial,  and  the  decision  of  the 
issues  by  tbe  referee,  by  an  exception  to  the 
flnding  of  fact  that  *^e  plalntlfl  agreed  to 
pay  tbe  defendant  the  sum  of  f 11,000  in  In- 
atallments  or  soms  proportionate  to  tbe  work 
done  and  materials  fnmlirtied  as  afnesaid 
at  the  time  payments  were  received  from  tiie 
comptroller  of  the  city.**  Wh«i  tbe  plaintiff 
objected  to  any  testimony  ahowlng  "a  differ- 
ent agreement  tban  that  produced  in  writ- 
ing," It  was  to  a  qoestlon  that  was  clearly 
competent  as  we  have  held,  to  show  that  the 
person  who  executed  the  written  agreemoit 
In  his  own  name  was  an  ag«it,  and  not  a 
prlndpaL  That  objection  should  be  limited 
in  its  effect  to  tbe  question  In  respect  to 
which  it  was  Interposed,  and  not  extended  so 
as  to  change  the  imsltlon  of  the  plaintiff  with 
reference  to  other  testimony  received  with- 
out objection,  and  allowed  to  remain  unchal- 
lenged by  a  motion  to  strike  out;  for,  ob- 
viously, It  was  nritber  designed  nor  adapted 
to  that  end.  The  same  Is  true  of  the  objec- 
tion made  to  the  off^r  to  show  the  value  of 
the  labor  performed  and  material  famished 
in  part  pnformance  of  the  contzact,  for  no 
reference  was  made  to  the  parol  evidence 
that  tended  to  vary  the  effect  of  the  written 
agreement,  nor  vras  any  claim  made  that 
such  evidence  could  not  properly  be  consid- 
ered by  tbe  referee  In  deciding  tbe  case.  The 
exception  to  the  finding  of  fact  that  payment 
was  to  be  made  In  Installments  was  too  late 
to  be  effective  as  notice,  either  to  the  de- 
fendant or  the  referee,  that  the  plaintiff  was 
unwining  that  the  parol  evidence  under  con- 
sideration should  remain  hi  the  case,  or  that 
it  should  be  regarded  or  treated  as  Ineffec- 
tual for  any  purpose.  We  think  that  the 
plaintiff  waived  bis  right  to  object  to  tbe  con- 
sideration of  that  testimony  by  fiUlIng  to 
make  objection  when  it  was  received,  and  by 
neither  moving  to  strike  it  out,  nor  ^rectiy 
challenging  ite  effect  in  any  way.  If  he  de- 
sired the  referee  to  disregard  it,  it  was  his 
duty  to  say  so  before  the  close  of  the  trial. 
If  he  wished  to  have  It  out  of  the  case,  he 
should  have  made  a  motion  to  that  effect 
He  could  not  expect  the  court,  of  its  own 
motion,  to  refuse  to  consider  testimony  which 
he  did  not  see  fit  to  object  to  when  It  was 
received,  and  which  he  allowed  to  remiUn  as 
evidence,  without  protest  or  question.  By 
falling  to  take  the  position  during  the  trial 
that  It  was  not  1^^  evidence,  and  hence 
that  It  should  be  disregarded,  be  Impliedly 
consented  that  It  should  be  considered  and 
acted  upon  by  the  referee,  who,  Indeed,  had 
no  tight  to  refuse  consideration  to  anything 
that  the  parties  had  spread  before  him  as 
evidence  to  guide  bim  In  passing  uiKin  their 
rights. 

It  fs.  however.  Insisted  that,  in  view  of  the 
cond  nslve  nature  of  the  presumption  that  the 
written  agreement  embraced  the  entire  con- 


tract between  the  parties,  the  parol  evidence, 
although  received  by  consent  cannot  over- 
come that  presumption.  The  answer  to  tills 
position  is  that  the  parties  may,  by  agree* 
ment  express  or  implied,  accept  oral  testi- 
mony Instead  of  the  presumption  ordinarily 
arising  from  written  evidence.  They  have 
the  right  to  make  a  rule  of  evld^ce  for  their 
own  case,  and  they  are  presumed  to  have 
done  so  when  testimony,  otherwise  Incompe- 
tent is  reodved  without  objectlcm,  and  with- 
out any  dfort  to  have  It  strldEen  from  the 
minutes,  or  disregarded  by  the  trial  court 
They  may  vralve  the  roles  established  by 
the  courts  to  govern  the  admission  of  evi- 
dence, the  same  as  they  may  waive  the  rule 
established  by  the  legislature  that  certain 
contracts  must  be  In  writing;  and  a  waiver 
may  be  inferred  from  the  failure  of  the  par- 
ty, for  whose  bmeifit  the  rule  waa  made,  to 
object  In  due  seuon,  or  In  some  way  to  in- 
sist upon  compliance  with  the  law.  Sherman 
V.  McKeon,  38  N.  T.  266-274;  Vose  v.  Ckick- 
croft  44  N.  T.  415;  HUton  v.  Ponda.  86  N. 
y.  339.  The  general  rule  upon  the  subject 
waa  so  clearly  and  comprehensively  stated 
by  Ju^  Barl  in  a  recent  case  that  hte  re- 
marks, although  often  quoted  in  our  reports, 
may  properly  be  repeated  here:  "Parties  by 
their  stipulations  may  in  many  ways  make 
the  law  for  any  legal  proceeding  to  which 
they  are  parties,  which  not  only  binds  them, 
but  which  the  courts  are  bound  to  enforce. 
They  may  stipulate  away  statutory,  and 
even  constitutional,  rights.  They  may  stipu- 
late for  shorter  limitations  of  time  for  bring* 
ing  actions  for  the  breach  of  contracte  than 
are  prescribed  by  the  statutes,  such  Umitar 
tions-  being  frequentiy  found  In  insurance 
policies.  They  may  stipulate  that  the  deci- 
sion of  a  court  shall  be  final,  and  thus  waive 
the  right  of  appeal;  and  aJl  such  stipula- 
tions not  unreasonable,  not  against  good 
morals  or  sound  public  policy,  have  been  and 
wlU  be  enforced;  and,  generally,  all  stipula- 
tions made  by  parties  for  the  government  of 
their  conduct  or  the  control  of  their  rights  In 
the  trial  of  a  cause"  or  tbe  conduct  of  a  liti- 
gation are  enforced  by  the  courts."  In  re 
New  York,  L.  &  W.  R.  Co.,  »8  N.  Y.  447,  453. 
The  plaintiff  was  entitied  to  the  benefit  of 
the  rale  that  evidence  of  what  was  said  be- 
tween the  parties  to  a  valid  Instrument  in 
writing,  either  prior  to  or  at  tbe  time  of  Its 
execution,  cannot  be  received  to  contradict 
or  vary  Its  terms.  Thomas  v.  Scutt  supra. 
It  was  not  unreasonable  or  against  good  mor- 
als or  sound  public  policy  that  he  should 
waive  that  rule,  if  he  saw  fit  to  do  so.  We 
think  that  by  the  course  pursued  upon  the 
trial  he  Is  conclusively  presumed  to  have 
waived  It  and  that  after  the  trial  had  closed 
and  the  case  had  been  decided  against  him, 
he  could  not  Invoke  the  rule  in  order  to  se- 
cure a  reversal  of  the  Judgment  Sterrett  v. 
Bank,  122  N.  T.  659,  662,  25  N.  E.  913.  We 
find  no  error  In  the  record  before  us  that 
justifies  the  action  of  the  general  term,  and 
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Its  order  should  therefore  be  reverBed,  and 
the  Judgment  ^tered  npon  the-  report  of  the 
referee  affirmed,  with  costs.  All  concur,  ez- 
c^t  BABTLBTT,  3^  not  voting;  Judgment 
reversed. 


(151  N.  Y.  249) 

MONTGOMERY  et  al.  t.  MAYOR,  ETC.,  OF 
CITY  OP  NEW  YORK. 
(Court  of  Appeals  of  New  York.   Dec  22, 
1896.) 

COSTiUCTS  — FbRFOBHANCB  —  RiOHT  OF  LXSFEO- 

T  los— Estoppel. 

1.  Under  a  contract  for  the  coQBtmction  of  a 
•ewer,  providing  that  the  certificate  of  the  in- 
spector of  materials  and  work  to  be  appointed 
by  the  city  should  be  a  condition  precedent  to 
the  contractor's  right  of  payment,  an  action 
by  the  conti  actor  will  not  lie  to  recover  dam- 
ages based  upon  the  increased  cost  of  the  work 
alleged  to  be  due  to  delay  caused  by  conduct  cf 
the  inspector  in  rejecting  material  which  was 
in  fact  m  accordance  with  the  plans  and  speciG- 
eations.   29  N.  Y.  Supp.  687,  affirmed. 

2.  The  tacit  consent  of  the  contractdrs  to  the 
action  of  the  inspector,  as  manifested  by  the 
prpcurement  of  other  material  and  continuance 
of  the  work,  estops  them  from  now  complain- 
ing of  such  action. 

Appeal  from  sup^or  court  of  New  York 
City,  general  term. 

Action  by  John  J.  Montgomery  and  Sam- 
uel F.  Pease  against  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York. 
A  Judgment  dismissing  plaintiffs'  second 
cause  of  action  having  been  affirmed  by  the 
general  term  (29  N.  Y.  Supp.  687),  plaintiffs 
appeal.  Affirmed. 

L.  Laflin  Kellogg,  for  i^pdlants.  Francis 
H.  Scott,  tor  reavoadeat 

PER  CURIAM.  By  the  terms  of  the  con- 
tract made  between  the  plaintiffs  and  the 
city,  which  provided  for  the  construction  of 
a  sewer,  the  commissioners  of  the  park  de- 
partment were  authorized  to  appoint  an  In- 
spector of  the  materials  furnished  and  the 
WOTk  done,  "and  to  see  that  the  same  cor- 
responded with  said  speciQcations  and 
plans."  The  plaintiffs  further  agreed  in  the 
contract  that  the  certificate  of  the  inspector 
that  the  work  had  been  faithfully  perform- 
ed. In  accordance  with  the  requirements  of 
the  contract,  approved  by  the  engineer  of  the 
commissioners,  should  be  a  condition  preced- 
ent to  their  right  of  payment.  The  effect 
of  these  provisions  was  to  vest  in  the  in- 
spector a  right  or  capacity  to  pass  upon  the 
performance  of  the  work,  which  came  very 
near  to  constituting  him,  as  between  the  par- 
ties, the  Judge  as  to  that  matter.  The  ploin- 
tlSs'  cause  of  action  for  damages  Is  based 
upon  an  Increased  cost  of  the  work,  alleged 
to  be  due  to  the  action  of  the  Inspector  in 
delayli^  the  work,  through  his  rejection  of 
materials  which  were  in  accordance  with 
the  plans  and  sp^ificatlons.  The  plaintiffs' 
evidence  shows  that  the  Inspector  frequently 
did  re.lect  the  pipe  and  cement  Intended  to 
be  used,  and,  possibly  enough,  that  he  was 


very  arbitrary  In  doing  so.  The  plaintiffs 
were  not  otherwise  prevented  from  going  on 
with  the  work  than  by  the  objections  which 
were  made  by  the  Inspector  to  the  suitable- 
ness of  the  materials.  It  may  be  true  that 
bis  obJectloi»  were  not  sound,  and  perhaps 
his  superior  officers  should  have  listened 
more  Indulgently  to  the  plaintiffs*  complaint 
concerning  the  Inspector's  action.  But,  as- 
suming the  truth  of  all  this,  we  fail  to  see 
how  any  cause  of  action  has  arisen  against 
the  city  for  these  damages.  It  would  be 
very  extraordinary,  and  we  think  it  would 
constitute  an  unsafe  precedent  In  future 
cases,  It  contractors  with  the  city  under  these 
contracts  could  maintain  actions  against  it 
for  damages,  where  the  ^ecutlon  of  the 
work  contracted  for  was  delayed,  upon  the 
ground  that  the  delay  was  caused  by  the 
officers  who,  by  the  force  of  the  contract, 
were  Invested  with  the  power  of  supervision. 
This  is  not  at  all  like  the  Mulholland  Case, 
113  N.  Y.  631.  20  N.  B.  856,  where,  through 
the  action  of  the  ei^'s  engineers,  more  work 
was  required  of  the  plaintiff  than  was  called 
for  by  the  contract,  by  reason  of  a  deviation 
from  the  wiglnal  plan,  which  caused  addi- 
tional and  useless  labor.  If  the  inspector 
had  the  power  under  this  contract  to  reject 
materials  which  he  thought  unfit  to  be  used, 
the  plaintiffs  certainly  cannot  complain;  for 
such  was  the  agreement  of  the  parties.  For 
all  that  the  cose  discloses,  there  was  noth- 
ing to  prevent  the  plaintiffs  going  on  with 
the  work,  and  relying  upon  their  ability  to 
prove,  If  npon  completion  the  city  should  re- 
fuse to  make  payment,  that  the  work  and 
materials  were  up  to  the  requirements  of 
their  contract  But  the  plaintiffs,  in  effect, 
acquiesced  In  the  Inspector's  rejection  of  ma- 
terials; for  they  went  on  with  the  work 
after  procuring  other  materials,  or,  at  least, 
they  must  be  assumed  to  have  done  so.  We 
do  not  think  they  can  be  heard  to  complain 
that  the  city  has  been  made  liable  to  them 
in  damages,  upon  the  theory  that  a  delay 
occurred  In  the  completion  of  the  work, 
whereby  the  cost  was  Increased  to  them, 
when  the  delay  was  occasioned  in  the  exer- 
cise of  a  power  of  supervision  which  the 
contract  warranted,  and  which  the  plaintiffs 
seem  to  have  recognized.  We  therefore 
think  that  the  complaint  was  properly  dis- 
missed as  to  this  cause  of  action,  and  that 
the  Judgment  appealed  from  should  be  af- 
firmed, with  costs.  All  concur.  Judgment 
affirmed. 


(161  N.  T.  2S7) 

BARKER  V.  CENTRAL  PARK,  N.  &.  B.  R. 
R.  CO. 

(Court  of  Appeals  of  New  York.   Dec.  22, 
1896.) 

Street  Railroads— Reasonablbmbss  of  RctES — 
Tender  of  Fare— Qukstios  for  Court. 
In  an  action  for  an  assault,  it  appeared 
that  plaintiff  tendered  a  five-dollar  bill  to  de- 
fendant's street-car  conductor  in  payment  of  a 
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five-cent  fare,  stating  that  it  waa  the  only 
money  he  had  with  bim,  and  that  the  con< 
ductor  refused  to  change  it,  and  ejected  him. 
It  was  stipulated  that  defendant  had  a  rule 
(not  brought  to  plaintifFs  notice)  requiring  con- 
ductors to  furnish  change  to  the  amount  of 
two  dollars,  but  that  there  was  no  rule  for- 
bidding conductors  to  make  change  for  a  larger 
amount.  There  nas  no  evidence  of  a  custom 
on  the  part  of  plaintiff  or  the  public  of  tender- 
ing to  defendant  five  dollars  m  payment  of  a 
five-cent  fare,  and  receiving  the  diange,  but 
plaintiff  testified  that  on  a  former  occasion, 
and  on  another  line,  he  had  offered  a  five-dol- 
lar bill  for  his  fare,  and  that  it  had  been 
changed  for  him.  Held,  that  the  tender  was  un- 
reasonable, as  a  matter  of  law. 

AM'eal  from  common  pleas  of  New  York  dty 
and  cotmty,  general  term. 

Action  by  Benjamin  Barker,  Jr.,  against  the 
Central  Park,  North  &  East  River  Railroad 
Company.  From  a  judgment  of  the  general 
term  of  the  court  of  common  pleas  for  the  dty 
and  county  ot  New  York  (22  N.  Y.  Supp.  1132, 
mem:.),  affirming  a  judgment  dismissing  the 
complaint,  at  the  dose  of  plalntiEC'a  case,  plaln- 
titt  sqipeals.  Affirmed. 

Samuel  H.  Ordway,  for  appellant  Hairy 
Thompson,  for  respondent 

BABTI^Brrr,  J.  This  aj^wal  presents  a 
novel  question,  which  has  not  been  considered 
1)7  this  court  In  any  case  to  which  oar  atten- 
tion has  been  called.  No  opinion  was  written 
in  the  court  beloW.  The  defendant  ccnporatlon 
(^Kratea  a  boxse  railroad  In  the  city  of  New 
Ywk  M  a  conmon  carrier  of  paasei^^erB.  On 
the  12th  of  JannatT.  1889,  the  {Plaintiff  entered 
(me  of  the  defendant's  cars  as  a  passenger,  and, 
■wbai  called  vijfoa  for  bis  fare  of  Ave  cents, 
fomid  that  the  smallest  amonnt  (mC  mtnwy  In 
his  possession  was  a  five-dollar  bllL  The  plain- 
tiff offered  the  UU  to  the  nmdnctor,  who  stated: 
**I  am  not  snpposed  to  dunge  It  Yon  must 
eet  off."  Tto  this  the  phUntllt  replied:  "I 
won't  get  off.  Yon  nsnst  pnt  me  ofl.^  The 
conAictor  thereupon  put  the  plaintiff  off  the 
car.  It  IB  not  claimed  ttiat  be  used  any  more 
violence  than  waa  necessary,  or  that  the  plain- 
tiff was  actnally  bajvaea  ta  person  ot  peopeety- 

The  transaction  waa  midoubtedly  a  technical 
oBsanlt  and  battery,  and  the  plaintiff  ae^  in 
this  action  to  recover  his  damages  therefor.  It 
may  be  conceded,  as  was  urged  by  plaintiff's 
counsel  in  his  vety  able  ai^^ent,  Oiat,  if 
plaintiff  was  imlawfuUy  ejected  from  the  car, 
this  Is  a  case  fw  substantial  damages.  A 
number  of  points  were  dlscnased  at  the  bar, 
bat,  in  the  view  we  take  ot  this  case,  there  Is 
bnt  one  quesHm  to  be  conddered.  Tbs  plaln- 
tltTs  counsel  asked  to  go  to  the  jury  on  several 
qUGstlcHis,  and,  amoDg  others*  the  followtaig: 
"Whether  the  five  dollars  was  in  this  case,  and 
under  the  drcumstances  testified  to,  a  reason- 
able amount  tor  the  plaintiff  to  tender  the  con- 
ductor In  payment  of  his  fore?"  The  cran- 
plalnt  was  (Slsmlssed  at  the  close  of  the  i^In- 
tiff's  case,  and  the  point  Is  made  whether  the 
reascHiablenesB  of  the  tender  of  five  dlidlars  to 
the  conductor  is  a  question  of  law  or  a  question 
at  fact  on  the  erldeoce.   It  was  stipulated  at 


the  trial  that  the  defendant  had  a  rule  requir- 
ing Its  conductors  to  be  prepared  to  furnish 
change  to  the  amount  of  two  dollars,  and  that 
such  rule  was  not  brought  to  the  attention  £t 
plaintiff.  It  was  further  stipulated  that  there 
was  no  regulation  forbidding  the  conductors  to 
make  change  to  a  greater  extent  than  two  d<rt- 
lars.  On  croffl-examlnatlon  of  the  plaintiff  he 
testlfled  as  follows:  "Q.  "Why  did  you  say  to 
the  conductor,  before  making  any  tender,  *I 
have  only  got  a  five-dollar  bill'?  A.  Well,  be- 
cause I  felt  rather  iqxrfogetlc  about  offering 
that  large  amount,  because  I  didn't  know 
whether  it  might  Inconvenience  him  with  us- 
ing up  a  great  deal  of  his  change  or  not  and, 
of  course,  I  wouldn't  have  offered  five  dollars 
If  I  had  anything  else,  and  I  wanted  to  explain 
It"  It  thus  appears  that  the  plaintiff  regard- 
ed his  offer  ot  the  flvedollar  Ull  as  unusual 
and  requiring  explanatloa  There  Is  no  evi- 
dence ot  a  custom  on.  the  part  of  the  plaintiff 
or  the  public  of  tendering  to  defendant  five  dol- 
lars  in  payment  of  a  five-cent  fare,  and  re- 
ceiving the  change,  nor  of  any  rule  of  the  de- 
fendant imposing  upon  their  conductors  the 
duty  of  furnishing  passengers  with  change  In  so 
large  an  amount.  The  plaintiff  swore  to  one 
occasion  when  he  had  offered  a  five-dollar  bill 
for  bis  fare,  and  had  it  changed,  but  It  was  on 
the  car  of  another  hue.  There  Is  no  evidence 
which  would  have  warranted  the  trial  judge  in 
sntenltting  to  the  jury  the  question  whether 
I3xe  plaintiff's  tender  of  the  flve-dollar  bill,  un- 
der the  circumstances,  was  unreasonable.  On 
the  evidence  as  H:  stands,  the  plalntlfTs  tender 
of  the  five-d(rilar  bill  was  unreasonable  as  a 
matter  of  law,  and  the  undlqHited  facts  are  not 
of  such  a  nature  that  reasonable  men  mlg^t 
differ  In  regard  to  the  Inferences  sxopec  to  be 
drawn  from  them.  In  this  state  of  the  recwd 
It  is  well  settled  that  there  Is  no  question  for 
the  jury.  Vedder  v.  Fellows,  20  N.  Y.  126; 
Hlbbard  v.  Balhroad  Co.,  15  N.  Y.  466,  450, 
460;  Avery  v.  Raflroad  Co.,  121  N.  Y.  31,  44. 
24  N.  E.  20.  It  Is  quite  apparait  that  a  car- 
rier of  passengers  must  make  and  enforce  such 
reasonable  rules  as  will  enaUe  It  to  discharge 
Its  duties  to  the  general  public  In  a  proper  man- 
ner, and  if  the  facts  are  undisputed,  and  not 
suso^tible  ot  Afferent  inferences,  the  question 
of  thehr  reasonaUeness  ought  not  to  be  sub- 
mltted  to  a  jury,  who  ndgbt  not  readily  under* 
stand  the  reasons  i^on  which  flie  rule  is  sought 
to  be  ftrauded.  If  the  question  is  treated  as 
one  of  law,  unlfomUty  Is  secured,— a  matter  in 
which  the  public  are  Interested  quite  as  much 
as  the  coiporationa  who  are  carriers  of  passen- 
gera  In  the  case  at  bar  the  reasonableness  of 
the  rule  established  hf  the  defendant  is  obrious. 
In  a  large  dty  like  New  Yozte,  the  round  trip 
ot  K  aa  ot  any  street  Une  means  a  Tery  coor 
dderable  number  of  fares  paid  In,  and  the  ne- 
cessity tox  the  conductcar  to  carry  and  pay  oat 
a  large  amount  ttf  small  change.  When  the  de- 
fendant enacted  the  rale  requiring  its  conduct- 
ors to  furnish  change  to  a  passenger  to  the 
amount  of  two  dollars,  it  did  all  that  could  rea- 
sonably be  fleeted  ot  It  In  consulting  flu  corn- 
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TOileDce  of  the  general  public,  and  It  would  be 
anreaaonable  and  bordensome  to  extend  the 
anumnt  to  five  dollars.  It  .would  r^uire  con- 
dvcbwH  to  cair7  a  large  amount  (tf  bills  and 
small  change  on  their  persons,  and  greatly  Im- 
pede the  rapid  coUectloa  of  fares.  It  Is  not  Dec- 
enary that  a  OHiimcai  carrier  shonld  bring 
boiue  to  each  passenger  a  personal  knowledge 
of  any  reasonable  and  just  rule  which  It  Is 
seeking  to  enforce.  To  so  hold  would  render 
the  enforcement  of  the  role  Invractlcable.  Wo 
have  been  cited  to  but  one  case  holding  with 
the  plaintiff  in  this  action.  Barrett  t.  Bailway 
Co.,  81  CaL  296,  22  Pac.  8S9.  We  agree  with 
tlw  learned  nqueme  court  ot  CallfMmla  that  a 
passenger  upon  a  street  railroad  Is  not  bound 
to  tender  the  exact  Uixe,  but  must  tender  a  rea- 
■oLable  sum,  and  tlie  carrier  must  accept  such 
tender  and  furnish  change  to  a  reas^mable 
amount;  but  we  cannot  assent  to  the  concluslwi 
that  a  teadesot  five  dollars  Is  a  reasonable  sum. 
It  Is  Qi^te  possible  that  there  existed  local  reft- 
sons  for  the  decision  In  California,  as  the  Judge 
writing  tlie  otdnlon  suggested  that  the  flve- 
dtdlar  gcM  piece  was  practically  the  lowest  gold 
coin  In  use  In  fiiat  section  of  the  country.  The 
plaintiff  urges  that  there  are  several  other 
questions  than  the  one  of  reasonableness  of 
amount  tendered  that  should  have  been  sub- 
mitted to  the  jury.  We  bare  omsldered  these 
queatkms  hi  the  light  of  the  reccmd  as  It  stands, 
and  are  of  OErinlon  that  the  dismissal  of  the 
complaint  was  proper.  The  Judgment  appeal* 
ed  from  should  be  affirmed,  with  costs.  AH 
ccmcnr.   Judgment  afilmed. 


(151  N.  T.  210) 

TBOHANS  T.  BBLIi. 
(Court  of  Appeals  of  New  York.  Dec.  22, 
1896.) 

Fraud  in  Bali  or  Laxd— Elbotioit  or  Rbmsdisb 

Bi  Vendor— Rrs<;  1931  OX — Measurb 
or  Damaosh. 

1.  A  vendor  of  land  may  elect  to  rescind  the 
contract  tor  fraud  by  restoring  or  tendering 
the  consideration  to  the  vendee,  or  may  pro- 
ceed in  affirmance  of  the  sale  or  contract,  and 
recover  damageB  tor  the  deceit,  but  cannot  par- 
sue  both  rpmedies. 

2.  A  complaint  by  a  vendor  setting  up  that 
the  vendee  mduced  him  by  fraud  to  accept,  in 
PRrt  payment  depreciated  shares  of  atock  at 
their  par  value,  which  does  not  state  that 

Klaintiff  is  able  or  willing  to  restore  what  he 
ad  received  for  the  land,  and  which  does  not 
ask  for  any  judgmeat  resctDding  the  contract  or 
restoring  the  land,  but  seeks  a  Judgment  de- 
claring the  amount  of  the  par  valne  of  the 
shares  to  be  a  lien  on  the  land,  shows  that  the 
action  is  one  in  afiBrmance  of  the  contract,  and 
for  damages,  rather  than  for  a  rescission  of  the 
contract  m  equity. 

S.  Where  a  complaint  by  a  vendor  setting  up 
that  he  was  fraudulently  induced  by  the  ven- 
dee to  accept,  at  its  par  value,  certain  stock, 
as  part  of  the  price,  Bbows  that  the  action  is 
brought  in  affirmsnce  of  the  contract,  and  for 
damages  for  the  deceit,  a  judgment  that  plain- 
tiff recover  the  amount  of  the  par  value  of  the 
stock,  with  interest,  ia  erroneous.  In  the  ab- 
Bpnce  of  a  finding  that  the  stock  was  worthless. 
29  N.  Y.  Supp.  502.  reversed. 

4.  The  measure  of  damages  for  fraudulent- 
ly inducing  plaintiff  to  accept,  as  part  of  the 


consideration  of  a  deed,  depreciated  shades  of 
stock  at  their  par  value.  Is  the  difference  be- 
tween the  actual  value  of  the  stock  and  its  par 
value  at  the  date  ot  the  sale. 

5.  Where  a  vendor  elects  to  proceed  in  af- 
firmance of  the  contract  for  the  recovery  of 
damages,  on  the  ground  of  frand,  he  cannot 
compel  defendant  to  receive  back  amr  part 
of  the  property  forming  the  consideration  for 
the  deed. 

6.  The  court  of  appeals  may  look  Into  the  evi- 
dence In  order  to  see  whether  a  'finding  of  fact 
essential  to  the  support  of  the  Judgment  should 
have  been  made  by  the  trial  court  on  the  evi- 
dence before  it. 

Appeal  from  suprrane  court;  general  term. 
Fifth  d^>arlment 

ActlMi  by  Jamffi  M.  Teomans  against 
George  H.  BelL  From  a  Judgment  of  the 
general  term  (29  N.  Y.  Supp.  SOS)  alflrmlng  a 
Judgment  for  plaintiff,  defendant  a^eala. 
Reversed. 

Tracy  C  Becker,  for  appelant  Adalbert 
Moot,  tm  reapmident 

O'BBISN.  7.  It  is  Important  at  the  out- 
set to  ascertain  the  real  nature  and  true 
character  of  this  action.  It  Is  alleged  in  the 
complaint  that  m  or  about  the  1st  day  of 
Norember,  1887,  the  plalnttff  sold  and  c«l- 
Teyed  hts  farm  to  the  d^^eodant  for  the  con- 
Bldexatiffii  of  f20,600,  and  it  appears  that 
the  ooaidderatimi  was  paid  by  the  defendant 
In  property  or  obligations.  He  assumed  two 
moitgagea  thai  upon  tlw  farm.  He  gave 
his  notes  for  a  part  of  the  price,  and  trans- 
ferred 60  shares  of  stock  In  a  manufacturing 
ooqioratlon  to  the  plaintiff  at  par,  in  lieu 
of  95.000  of  the  piutibase  mon^,  and  the 
baUmce  was  paid  by  a  mffltgage  which  the 
defmdan^  as  vendee,  gave  to  the  plaintiff 
on  the  farm.  All  these  terms  and  conditions 
were  settled  by  a  prdlmlnaiy  contract  be- 
tween the  pertlea.  It  is  then  stated,  hi  sub- 
stance, tiiat  the  Dlalnllff  was  Induced  by 
fraud  to  accept  the  50  shares  of  stock  In  Ueu 
of  $5,000  of  the  purchase  price;  that  the 
fraud  consisted  >in  false  and  fraudulent  rep- 
resentations on  the  part  of  the  plaintiff  as  to 
the  value  of  the  stock,  the  income  derived 
from  It,  and  the  pecuniary  condition  of  the 
corporation.  The  defendant  went  into  posses- 
sion of  the  farm  under  the  conveyance  from 
plahitlff:  and  it  Is  alleged  that  the  plaintiff 
did  not  ascertain  the  facts  or  become  aware 
of  the  fraud  that  had  been  practiced  upon 
him  until  three  or  four  years  afterwards, 
when  this  action  was  commenced;  that  be- 
fore bringing  the  suit  the  plaintiff  offered 
to  repay  to  the  defendant  all  that  he  had 
paid,  and  retransfer  the  stock  upon  conditltm 
that  the  defendant  would  reconvey  to  him 
the  farm,  but  the  offer  was  rejected;  that 
$5,000  of  the  purchase  money  of  the  farm 
has  nevet  been  paid,  but  still  remains  a  lien 
upon  the  land.  The  prayer  of  the  complaint 
Is  that  the  plaintiff  have  Judgment  that  the 
sum  of  $5,000  and  the  interest  thereon  be 
adjudged  a  lien  upcm  the  farm,  and  that  ■ 
sale  thereof  be  decreed  in  accordance  with 
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tlie  practice  In  foredosnre  cases,  for  the 
payment  of  said  sum,  vlfh  the  e^^oues  of 
tbe  sale  and  costs  ot  the  actloo.  Tbe  ma* 
terlal  allegations  of  tbe  complaint,  except 
tbe  offer  to  restore  upon  condition  at  a  re- 
conveTaoce,  were  put  In  Issoe  by  tbe  answer. 
Tbe  court  found  the  fiicts  In  favor  of  tbe 
plalntlft,  Including  the  charge  of  fraud,  and 
found,  as  a  conclusion  of  law,  that  the  plain- 
tiff was  entttled  to  judgment  fOr  the  relief 
prayed  for,  wltb  costs,  and  that  the  stock 
should  be  transferred  by  the  plaintiff  to  the 
defendant,  and  declared  to  be  his  property. 
The  jodgmoit  contained  a  dlrecUon  fbr  the 
sale  of  the  ^rm  for  the  payment  to  the  plain- 
tiff of  tbe  sum  of  96.637.50.  being  the  whtde 
som  of  $5,000  and  the  Interest  thereon  from 
the  date  of  the  convfijance.  and  also  for  the 
Batlflfactlon  of  the  costs  of  the  action;  but  It 
contains  no  provision  for  a  retransfer  of  tbe 
stock  by  the  plalntlft  to  the  defendant 

When  fraud  has  berat  practiced  ta  the  Hile 
and  convc^nce  ta  real  estate  hy  tbe  rendee 
upon  the  vendor,  as  found  In  this  case,  the 
vendor  has  two  remetUes.  He  may  proceed 
In  eaulty  to  rescind  the  contract  1^  restoring 
or  tendering  to  the  voidee  what  he  has  paid, 
and,  m  case  the  fraud  and  other  facts  are  es* 
tabUsbed,  be  win  be  entitled  to  a  decree  that 
the  defendant  reconvey  the  land,  or  tbe  de^ 
frauded  party  may  proceed  In  affirmance 
of  the  sale  or  contract,  and  recover  his  dam- 
ages at  law  for  the  deodt  Tbe  remedy  In 
equity  proceeds  In  disafflrmance.  that  at  law 
In  aflirmance,  of  the  ccmtract  The  party- 
claiming  to  have  suffered  from  the  fraud  may 
elect  which  form  of  actl<m  or  remedy  he  wlU 
pumie,  but  he  cannot  have  both.  Bradley 
V.  Bostey,  1  Baib.  Oh.  12B;  Mills  v.  BUu,  55 
N.  T.  139;  Yail  v.  Reynolds,  118  N.  Y.  287. 
28  N.  B.  801;  Whitney  v.  AUaIre,  4  Denlo. 
558;  Enunm  v.  Beach,  96  N.  Y.  388;  Oonld 
v.  Bank,  80  N.  Y.  75;  Id.,  98  N.  T.  838,  2 
N.  B.  16.  Nor  can  he  blmd  the  two  reme- 
dies together,  and  affirm  In  part  and  rescind 
In  part  If  he  dects  to  resdnd  he  must  do 
ao  In  toto.  It  was  not  <q>en  to  the  plalntlfl 
In  this  case  to  retain  what  he  had  recdved 
to  tbe  term  except  Qie  stock,  and  Insist 
upon  resdndlng  as  to  that  Whatever  ex- 
ceptions to  this  role  may  exist  they  are  based 
upon  drcumatances  and  omdltlons  that  are 
not  presmt  In  this  case.  Nichols  v.  Pinner, 
18  N.  Y.  312;  Wheaton  v.  Baker.  14  Barb. 
594;  Mossoo  v.  Bovet,  1  Denlo.  74;  Bowen 
V.  MandevUle,  85  N.  Y.  287;  Jewett  v.  Petit, 
4  Mich.  508. 

It  Is  now  pertinent  to  Inquire  which  of 
Oiese  remedies  the  plaintiff  has  sought  In 
this  case.  He  demands  Judgment  for  the 
¥5,000,  and  Interest  tlwreim  from  the  time 
of  the  conveyaifce  of  the  form,  upon  the  the* 
ory  that  It  has  never  hem  paid.  It  Is  tme 
that  he  avers  that  before  tile  actkm  was  com- 
menced, he  offered  to  restore  to  the  defend- 
ant what  be  bad  received,  on  ctmditlon  that 
the  farm  should  be  ctmveyed  bat^  to  him; 
but  this  has  no  bearing  on  the  question  now 


under  considemtlmi,  which  Is  whether  the 
pl&mtlff  sought  to  recover  damages  In  afflim- 
anee  of  the  contract,  or  to  reschid.  Such  an 
ofCer  may  be  made  in  any  case  before  suit 
but  the  true  character  of  the  action  must  be 
determined  by  the  facts  stated  In  the  com- 
plaint and  tbe  rdlef  demanded.  The  plain- 
tiff did  not  ask  for  any  Judgment  rescinding 
the  contract  or  restoring  to  him  the  farm. 
He  did  not  state  In  his  complaint  that  he 
was  able  or  wUUns  to  restore  to  the  defend- 
ant what  he  had  reeelred.  He  asked  that 
95.000  of  the  purchase  mraiey.  which  he  al- 
leged had  never  bem  paid,  be  dedared  a  lioi 
npm  the  land,  and  that  this  lien  be  enforced 
by  foredoenre  and  sale.  Hence  the  action 
was  upon  the  contract  and  In  affirmance  of 
It  The  facts  pleaded  and  the  rdlef  demand- 
ed fix  the  libaracter  of  tbe  action  as  one  at 
law  for  damages.  The  plaintiff  simply  sought 
to  obtain  Indemnity  for  the  Injury  caused 
by  the  dtfendant  through  the  fraud  practkied, 
and  not  to  restne'  the  parties  to  their  original 
posUlon,  which  Is  the  principle  upon  which 
an  actkm  In  eqnlty  to  rescind  always  pro- 
ceeds. The  action  would  probab^  be  trlaUe 
by  Jury  but  tm  the  Indd^tal  relief  demand- 
ed, that  the  damages  be  dedared  a  lien  upon 
the  land,  and  that  this  lien  be  foreclosed.  We 
do  not  assert  now  that  the  circumstances 
could  be  sofQclent  to  deprive  flie  parties,  or 
any  of  them,  of  the  rl^  to  have  the  question 
ot  ffeand  tried  as  an  Issue  In  an  aetim  at 
law;  but  simply  that  the  right  to  a  ]Jm  for 
the  damages^  and  the  enftnccment  that 
lien,  was  the  cmly  feature  of  the  case  that 
could  draw  the  action  Into  eqnlty. 

It  was  a  material  question  In  the  case  to 
determine  wbetbor  the  vaidWs  lien  exlstedr 
or  had  been  waived,  under  the  drcmnstBttces 
of  the  case;  and  we  are  of  the  opinion  that 
this  qoestlon  was  gonperly  disposed  of  In  the 
courts  below.  But  assuming  that  the  action 
was  to  recover  damages,  we  think  the  con- 
dnslon  of  the  learned  trial  Judge  Is  not  sus- 
t^ned  by  his  findings  of  fact.  His  legal  coo- 
duskm  was  that  the  plaintiff  was  entitled  to 
tbe  rdlef  prayed  for;  that  Is,  for  the  recovoy 
of  the  96A>0  and  Interest  thereon  firom  the 
date  of  the  sale  and  cfrnveyance.  Since  the 
plaintiff  elected  to  proceed  upon  an  affirm- 
ance of  the  contract  he  could  not  recov^ 
this  sum,  miless  it  appeared  that  the  stock 
was  worthless;  and  no  such  fact  Is  aDeged. 
proved,  or  found.  While  most  of  the  ques- 
tions discussed  by  the  learned  counsel  for  the 
defendant  in  tbe  argument  and  on  his  brief 
were  not  raised  at  the  trial  by  any  motion, 
request  or  exception,  there  Is  an  exception 
to  the  concludon  of  law  which  raises  Qie 
question  whethef  It  is  susteJned  by  the  fftcu 
found.  The  plaintiff  fnu  entitled  to  recover 
as  damages  only  the  difference  between  tbe 
actual  value  of  the  stock  on  November  1, 
1887,  and  Its  par  value,  which  was  what  the 
plaintiff  allowed  tor  it  upon  the  purchase 
price  of  the  farm,  upon  the  bdlef  that  tiie 
def^dant'8  re]^«aenUitlons  as  to  its  condition 
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and  value  were  troe.  In  other  words,  the 
plaintiff  was  entitled  to  Indemnity  for  ills 
iosB,  and  nothing  more.  There  is  no  finding 
that  the  stock  was  worthless  at  the  time 
of  the  transfer  of  the  farm,  nor  as  to  Its  value 
thai  or  at  any  other  time;  and,  without  such 
a  finding,  there  was  no  basis  upon  which  to 
determine  plaintiffs  loss,  or  the  injury  which 
he  sustained  from  the  fraud.  It  does  not  ap- 
pear that  the  corporation  has  failed,  and 
from  a  statement  fil«d  in  January,  1802,  the 
assets  appear  to  have  been  $387,000,  and  the 
debts  $142,000.  The  whole  capital  stock  was 
$250,000,  and  this  statement,  while  showing 
that  It  was  Impaired,  Is  far  from  showing 
that  It  was  of  no  value.  So,  the  statement 
to  November,  1887,  wliile  showing  &a  Impair- 
ment, leaves  a  large  margin  of  property  to 
represent  the  stock.  This  court  may  look 
into  the  evidence  In  order  to  see  whether  a 
finding  of  fact  essential  to  the  support  of  the 
Judgment  should  not  have  been  made  by 
the  trial  conrt  upon  the  evidence  before  It 
We  have  examined  the  evidence  in  this  rec- 
ord for  that  purpose,  and  we  are  of  the  (pin- 
ion that  it  would  not  Justify,  much  less  re- 
quire, a  finding  that  the  stock  was  worthless, 
or  even  that  it  was  not  worth  at  least  half  Its 
par  value. 

This  court  cannot  supply  a  finding  to  sap- 
port  a  Judgment  unless  the  evidence  Is  con- 
duBive,  or,  at  all  events,  so  free  from  eonfilct 
that  the  trial  court  was  bound  to  make  It 
had  such  a  request  been  made.  It  cannot  be 
contended  that  the  evidence  In  the  record 
bearing  on  the  value  of  the  stock  is  of  such  a 
character.  On  the  contrary.  It  calls  for  a 
finding  that  It  possessed  some,  and  perhaps 
considerable,  value.  This  difficulty  Is  not 
obviated  by  the  direction  In  the  decision  of 
the  court  that  the  stodc  be  transferred  to  the 
defendant,  and  treated  as  his  property,— a 
measure  of  relief  not  demanded  in  the  com- 
plaint, or  carried  out  In  the  Judgment  More* 
over,  since  the  plaintiff  elected  to  proceed  In 
affirmance  of  the  contract  to  recover  dam- 
ages, he  could  not  comp^  the  defendant  to 
receive  back  any  part  of  the  property  which 
coDStltuted  the  consideration  for  the  convey- 
ance of  the  farm.  That  would  be  giving  to 
the  plaintiff  the  right  to  affirm  the  contract 
la  part  and  rescind  it  in  part  In  an  action 
at  law,— a  proposition  that  has  no  support  in 
reason  or  authority.  The  Judgment  must  be 
reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event  All  concur,  except  ELAI6HT, 
J«  not  sitting.   Judgment  reversed. 


(IGl  N.  T.  M8) 

In  re  ALLEN. 
In  re  HOWARD'S  ESTATE). 

(Court  of  Appeals  of  New  York.  Dee.  2% 

lfi96.) 

Will— BsqniST  to  Class  — LiMiTATiosr—LAPssD 
Lboaot. 

1.  Testator,  after  giving  his  wife  a  life  es- 
tate bequeathed  the  remainder  "to  my  sisters 


and  their  heirs  and  assigns,  and  to  the  chUdreu 
of  my  deceased  brother  end  their  heirs  and  as- 
signs. The  children  of  any  of  my  sisters  or  my 
brother  are  only  to  receive  the  same  share  that 
my  brother  or  sisters  would  receive  if  they 
were  living  et  the  decease  of  my  wife."  ffefd 
that  as  the  bequest  was  to  the  sisters  as  a 
class,  it  Indnded  only  those  living  at  the  ter- 
mination of  the  life  estate.  80  N.  Y.  Sapp. 
683,  affirmed. 

2.  In  a  bequest  "to  my  sisters  and  their 
heirs,"  the  words  "and  their  heirs"  are  words 
of  limitation  and  not  of  purchase. 

8.  Where  testator  bequeathed  to  his  widow 
the  ose  and  income  of  all  hia  real  estate,  but 
provided  that  in  case  of  her  remarriage  she 
shonld  be  entitled  to  only  one-half  of  such  use 
or  income,  the  income  from  the  other  half  of 
the  estate,  upon  the  remarriage  of  the  widow* 
fell  into  the  residue  of  the  estate,*  and  not  to 
the  next  of  kin. 

Appeal  from  supreme  conrt,  general  term, 
Third  department 

Settlement  of  the  accounts  of  Norman  H. 
AUen,  executor  of  the  estate  of  Norman  How- 
ard, deceased.  A  decree  of  the  surrogate  in- 
cluding Henry  Milks  among  the  beneficiaries 
of  the  residuary  clause  having  been  reversed 
by  the  general  term  (30  N.  Y.  Supp.  683),  the 
said  Milks  appeals,  A  decree  of  the  sur- 
rogate Including  a  portion  of  a  lapsed  legacy 
In  the  residuary  estate  having  been  affirmed 
by  the  general  term  (30  N,  T.  Supp.  683),  Char- 
lotte Kavanangh  appeals.  Affirmed. 

For  former  r^rts,  see  N.  Y.  Supp.  83G; 
30  N.  T.  Snpp.  683. 

Noiman  Howard  died  at  the  town  of  Day- 
ton, CattaraugDB  county,  on  or  about  the  12tli 
day  of  March,  1866,  leaving  no  children  or 
lineal  descendants,  and  leaving  a  will  dated 
March  10,  1866,  which  was  admitted  to  pro- 
bate by  the  surrogate  of  Cattarangns  conn^ 
April  8,  1866.  Testator  left  him  snrvlTlng, 
his  widow,  Betsey  Howard,  Us  father,  Hairy 
Howard,  and  mother,  Delilah  Howard.  At 
the  time  of  the  ezecntltm  of  the  said  will  and 
the  death  of  the  testator,  he  bad  three  sisters 
living,  Charlotte  Kavanangh,  Bmeline  Par* 
sell,  and  Harriet  ParseU.  Another  slater, 
Amanda  Milks,  died  serosl  years  prior  to  the 
death  of  the  testator,  leaving  a  son,  H^ury 
Milks,  who  still  survives,  and  who  is  the  only 
beir  of  the  s^d  Amanda  UQks,  deceased. 
Alexander  Howard,  a  brotba  of  the  testatw, 
also  died  before  the  testator's  death,  leaving 
three  children,  William  Howard,  James  B 
Howard,  and  Amanda  D.  Countryman,  all  of 
whom  are  now  living,  and  are  the  only  heirs 
of  the  said  Alexander  Howard,  deceased. 
Testator's  two  sisters,  Charlotte  Kavanangh 
and  Emellne  ParseU,  still  survive.  The  other 
Bister,  Harriet  ParseU,  died  AprU  15.  1868, 
leaving  her  surviving  her  husband,  who  is 
now  deceased,  and  two  sons,  Oeorge  Par- 
sell,  who  is  now  deceased  without  Issue,  and 
Viaxik  ParseU,  who  stlU  survives,  and  Is 
the  only  heir  of  the  said  Harriet  ParseU,  de- 
ceased. Harry  Howard,  the  father  of  the  tes- 
tator, died  May  12, 1881;  Delilah  Howard,  the 
mother  of  the  testator,  died  In  the  month  ot 
August,  1888;  and  Betsey  Homurd,  his  widow, 
died  on  the  2lst  day  of  July,  UUU  By  the. 
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terms  of  his  said  wUl  the  testator  beqneatb- 
ed  all  bis  personal  property  to  bis  widow  ab- 
BolQtely,  and  also  gave  and  twqneathed  to  ber 
the  nse  and  Income  of  all  Us  real  estate,  and 
the  Income  accruing  from  the  investment  of 
the  proceeds  of  sale  of  snch  real  estate,  In 
case  a  sale  should  be  made  during  ber  life- 
time, but  provided  that,  in  case  of  ber  remar- 
riage, she  sbonld  be  entitled  to  only  one-half 
of  snch  nse,  avails,  and  Income  after  such  re- 
marriage, l^stator  designated  and  appointed 
Norman  M.  Allen  as  the  executor,  and  the  s^d 
widow,  Betsey  Howard,  as  the  executrix,  of 
said  will,  aud  authorized  and  empowered 
them  to  sell  and  convey  said  real  estate  when 
they  sbould  deem  it  for  the  best  Interest  of  the 
^Id  estate  s6  to  do.  Testator  bequ^thed  to 
bis  cousin,  Daniel  Howard,  a  claim  or  de- 
mand which  testator  held  against  him  of  about 
$175.  He  also  bequeathed,  at  the  death  of  his 
said  wife,  Betsey,  the  sum  of  $500  to  bis 
nephew,  Arthur  Hull;  the  same  amount  to 
Frederick  Milks,  the  son  of  said  Henry  Milks; 
and  the  sum  of  ?1,000  to  the  children  of  his  de- 
ceased' brother,  Alexander  Howard.  After 
such  bequests,  the  said  will  further  provides 
as  follows:  "Seventh.  At  the  decease  of  my 
said  wife,  all  the  rest,  residue,  and  remainder 
of  my  sfUd  estate,  after  paying  the  bequests 
before  made,  shall  descend  to  my  father,  Har- 
ry Howard,  if  he  shall  then  be  Uvlng;  and  if 
he  shall  not  be  living  at  the  time  of  the  de- 
cease of  my  said  wife,  then  the  same  shall 
descend  to  my  mother,  Delllab  Howard,  if 
she  shall  then  be  living;  and  if  she  shall  not 
tben  be  living,  then  the  same  shall  descend 
to  my  sisters  and  their  heirs  and  assigns,  and 
to  the  children  of  my  deceased  brother  and 
their  belrs  and  assigns.  The  children  of  any 
of  my  sisters  or  of  my  brother  are  only  to  re- 
ceive the  same  share  that  my  brother  or  As- 
ters would  receive  If  they  were  living  at  the 
decease  of  my  said  wif&"  The  said  widow, 
Betsey  Howard,  remarried  in  about  one  year 
after  the  death  of  the  testator,  and  after  snch 
remarriage,  and.  within  about  two  years  from 
the  testator's  death,  the  said  executor  and  ex- 
ecutrix, under  the  power  given  them  In  the 
said  win,  sold  all  of  the  real  estate  of  which 
the  testator  died  seised,  and  converted  the 
same  into  money  and  securities.  Two  qu^- 
tlons  are  presented  on  this  appeal:  (1)  whether, 
nnder  the  seventh  provision  of  the  will,  Henry 
Milks,  the  son  of  Amanda  Milks,  a  sister  of 
the  testator,  Is  entitied  to  take  under  that  pro- 
vision; and  wheQier  the  sum  of  f619.SS, 
which  represents  In  part  the  Income  which 
accrued  after  the  marriage  of  the  widow,  Bet- 
sey Howard,  and  prbr  to  her  death,  on  the 
one-half  of  the  estate,  and  to  which  the  widow 
was  not  entitled,  belonged  to  the  estate  of 
Harry  Howard,  the  father  of  the  testator,  and 
his  heir  at  law,  or  went  Into  the  residue,  and 
passed  nnder  the  seventh  provision  of  the 
will.  The  surrogate  decided  that,  under  the 
seventh  provision,  Uenry  Milks  took,  on  the 
death  of  the  widow,  the  one-fifth  part  of  the 
resldoe.  and  that  the  sum  of  9619.35,  the  in- 


come above  mentioned,  fell  Into  the  residue, 
and  was  distributable  under  the  seventb  pro- 
vision. The  general  term,  on  appeal,  reversed 
the  decision  of  the  surrogate  as  to  the  first 
qnestion,  and  In  other  respects  affirmed  bis 
decree. 

■Wm,  H.  Henderson,  for  appellant  Milks. 
Jas.  B.  Blxby,  for  Charlotte  Kavanaqgh,  ap- 
pellant and  respondent. 

AMDBEWS,  O.  J.  (after  stating  tbe  facte). 
The  devise  of  the  residuary  estate  to  Qie  sis- 
ters and  to  tbe  children  of  tbe  brother  of 
tbe  testator,  In  tlie  seventh  provision  of  the 
will,  was  contingent  upon  the  death  of  the 
fattier  and  mother  of  the  testetor  before  the 
death  of  his  widow.  It  was  only  upon  the 
happening  of  both  ot  these  events  before  her 
death  that  the  devise  to  them  was  to  take  ef- 
fect Tbe  tether  and  mother  botJi  died  after 
the  testator's  death  and  before  the  death  of 
his  widow,  and,  she  having  subsequently  died, 
the  main  question  Is  whether  Henry  Milks, 
the  son  of  the  testatw's  deceased  eiebex  Aman- 
da, who  died  before  the  wUl  was  made,  is  en- 
titled to  share  In  the  lesidiie.  Tbe  material 
words  of  the  seventti  provlMon  are,  **Shall 
descend  to  my  sisters  and  their  helis  anA  as- 
signs, and  to  tbe  chUdren  of  my  deceased 
brother  and  their  hebrs  and  assigns.  The  chil- 
dren of  any  of  my  ststem  or  of  my  brother  are 
only  to  receive  tbe  same  share  that  my  bnytb* 
er  or  Asters  would  receive  If  th^  were  liv- 
ing at  tbe  decease  of  my  said  wife."  Tbls  is 
the  esse  of  a  devise  to  a  dass  of  persons  oon- 
slsUng  of  Oie  ^ters  of  the  testator  and  the 
childTen  of  his  deceased  brother,  and  it  is  the 
general  role  of  construction  that  a  future  and 
contingent  devise  or  bequest  to  a  class  takes 
effect  on  the  happening  of  the  contingrau^  on 
whicb  the  limitation  depends  only  in  favor  of 
those  objects  who  at  that  time  come  within 
the  description.  Doe  v.  Sheffield,  18  East, 
tm;  1  Janu.  Wills  (5th  Ed.)  341;  Goebel  V. 
Wolf,  113  N.  Y.  411,  21  N.  E.  388.  The  only 
words  of  direct  devise  in  the  clause  quoted 
are  contained  In  the  first  paragraph,  and.  If 
that  stood  alone,  there  could  be  no  reasonable 
doubt  that  the  son  of  the  testetor's  deceased 
sister  Amanda  was  not  Included.  The  words 
"to  my  sisters  and  their  heirs  and  assigns,  and 
to  the  children  of  my  deceased  brother  and 
their  heirs  and  assigns,"  by  natural  construc- 
tion embraced  only  tbe  testator's  Uvlng  ris- 
tets  and  the  children  of  his  deceased  brother. 
The  words  "and  their  heirs"  are  words  of  In- 
bcritance,  inserted  for  greater  precantlim,  to 
define  the  extent  of  the  estate  devised,  and  not 
to  qualify  the  Intearest  of  tbe  devisees.  In 
other  words,  they  are  terms  of  limitation  and 
not  of  purchase.  Thurbtt  v.  Gbambeia,  66 
N.  T.  42. 

The  second  paragra^  above  quoted  is  re- 
lied upon  as  extending  the  classes  described 
In  the  first  par^rapb,  so  as  to  embrace  the 
son  of  the  testator's  deceased  sister  Atwnda. 
It  is  to  be  observed  that.  If  the  testator  bod 
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latended  that  the  son  of  Amanda  should  share 
In  the  residue,  It  was  a  very  simple  matter  to 
have  so  declared,  as  be  had  done  in  respect  to 
the  dilldren  oC  his  deceased  brother.  He  had 
not  overlooked  the  fact  that  his  deceased  sis- 
ter Amanda  had  a  son  living.  He  gave  a 
legacy  to  his  grandnephew,  the  son  of  Henry 
Milks,  and  direct  legacies  to  his  oiher  nephews 
and  nieces.  The  apparent  purpose  of  the  sec- 
ond paragraph  of  the  seventh  provision  of  the 
will  above  quoted  was  to  provide  for  the  case 
of  the  death  of  any  of  his  sisters,  devisees  un- 
der the  first  paragraph.  Intermediate  his  death 
and  the  vesting  of  the  devise,  by  substituting 
.thehr  children  in  place  of  the  deceased  parent, 
and  to  declare  that  children  entitled  to  take 
should  take  per  stirpes.  It  may  be  possible 
that  the  testator's  nephew,  Henry  Milks,  is. 
by  this  construction  of  the  will,  excluded,  con- 
trary to  the  testator's  intention.  But  the  Ian- 
gnage  of  the  will  does  not  Include  him  among 
the  objects  of  the  testator's  bounty,  and  no  in- 
tention to  include  him  can  be  inferred  from 
any  circumstances  In  the  case.  Alt  the  per- 
sons in  Interest  are  collateral  relatives,  and  a 
choice  by  a  testator  between  collateral  rela- 
tives is  not  repugnant  to  natural  instincts  to 
any  such  extent  as  In  the  case  of  immediate 
lineal  descendants.  We  concur  In  the  Tlew  of 
the  general  term  as  to  the  tme  constmctlon 
of  the  seventh  provision  of  the  wilL 

Nor  was  there  any  error  In  the  decree  of  the 
surrogate  adjudging  that  the  income  of  one- 
half  of  the  estate  accruing  between  the  remar^ 
ilage  of  testator's  widow  and  her  death  fell 
into  the  residue.  I^ls  part  of  the  income  was 
undisposed  of,  and  the  rule  is  now  the  same 
as  respects  devises  and  bequests,  that  any  part 
of  the  ^tate  not  legal^  disposed  of  becomes 
a  part  of  the  residuary  estate,  and  passes  un- 
der a  residuary  clause  embracing  both  real 
and  personal  property,  in  the  absence  of  any 
.contrary  intention  found  In  the  will.  Youngs 
V.  Youngs,  46  N.  X.  254;  Crulkshank  v.  Home 
ti)T  the  Friendless,  118  N.  Y.  837.  21  N.  E.  04. 
These  views  lead  to  an  affirmance  of  the  judg* 
ment  All  concur,  exc^t  HAIGHX,  J.,  not 
iltting.  Judgment  afllrmed. 


(IBi  N.  T.  15S) 

BUOHANAN  t.  WHITUAN. 
(Court  of  Appeals  of  New  York.  Dec  22, 

1896.) 

IiR&SK — When  Tbbm  Expires — Rbkbwxl. 

1.  Where  a  iessee  under  a  lease  dated  April 
8th,  "to  extend  for  the  term  of  one  year  from 

'  the  date  hereof"  took  possession  on  April  8th, 
the  term  expired  at  mldDight  of  April  7th  In 
the  next  year.  27  N.  Y.  Supp.  604,  affirmed. 

2.  A  lease  to  two  persons  as  partners,  pro- 
viding for  renewal  at  the  end  of  the  term,  is 

.  not  renewed  by  the  holding  over  of  one  of  the 
partners  after  dissolution  of  the  firm.  27  N. 
Y.  Supp.  t)04,  affirmed. 

Appeal  from  supreme  court,  general  term. 
Second  department 

Snmmazy  proceedhigs  by  James  A.  Bocbao- 
au  a<a.mBt  Stephen  M.  Whitman  to  recover 


possession  of  cortala  premises  In  the  village 
of  Port  Jerrls.  From  a  judgment  of  the  gen- 
eral term  {27  N.  Y.  Supp.  604)  reversing  a 
judgment  of  the  county  court  which  reversed 
a  judgment  of  a  justice  of  the  peace  of  the 
town  of  Deer  Park,  Orange  county,  defendant 
appeals  tor  leave  of  the  general  term.  Affirm- 
ed. 

Lewis  B.  Garr,  for  aivellant.  H.  B.  Vuller- 
taa,  for  respondent 

BABTIiETT,  J.  The  plaintiff  Instituted 
summary  proceedings  to  recover  possesion 
of  premises  leased  by  him  to  defendant,  on 
the  ground  that  the  tenant  was  holding  over 
after  the  exptraticm  of  his  term.  The  de* 
fendant,  answering  the  petition,  denied  that 
the  term  of  his  tenancy  had  expired,  and 
averred  that  under  the  provisions  of  the  lease 
he  had  the  privilege  of  renewal  for  another 
year,  of  which  be  had  availed  blmsetf. 

The  first  important  qoestloa  presented  is 
whether  the  term  of  the  tenancy  had  expired 
when  these  proceedings  were  begmi.  The 
lease,  bearing  date  the  Sth  day  of  April,  1892, 
contained  this  provisloo:  "This  lease  Is  to  ex- 
tend for  the  term  of  one  year  from  the  date 
hereof."  On  the  Sth  of  April,  1883,  the  plain- 
tiff began  these  proceedings,  and  the  qaes- 
tlon  Is  presented  whether  he  acted  prema- 
turely in  80  doing.  It  is  the  contention  of  the 
counsel  for  the  defendant  that '  the  term  of 
the  lease  continued  during  the  entire  day  of 
April  8,  1893,  while  the  plamUff*8  counsM 
Insists  that  the  lease  expired  at  midnight, 
April  7,  1883.  Tills  Is  a  subject  upon  which 
a  great  diversity  of  opinlw  has  prevailed  in 
the  courts  of  England  and  this  country.  Lord 
Mansfield,  m  Pugh  r,  Duke  of  Leeds,  Oowp. 
714,  laid  down  the  rule  that  "from  the  day" 
may  either  Include  or  exclude  that  day,  ac- 
cording to  the  context  and  subject-matter. 
It  has  been  held  in  many  cases  that  the  court 
will  so  construe  a  lease  as  to  carry  out  the 
Intention  of  the  parties.  If  possible.  Mr.  Par^ 
sons,  in  bis  work  on  Contracts,  says:  "The 
computation  shall  always  conform  to  the  In- 
tention of  the  parties  so  for  as  that  can  be 
ascertained  from  the  contract  aided  by  oil 
admissible  evidoice."  2  Pars.  Cent.  17K. 
This  rule  Is  recognized  In  a  late  English 
work.  Foa,  laodL  &  Ten.  (2d  Ed.  18U5).  p. 
86.  There  are  also  text  books  In  this  country 
which  announce  the  same  doctrine.  4  Kent, 
Ck>mm.  85,  note  b;  McAdam,  Landl.  &  Ten. 
p.  187.  In  Deyo  Bleakley,  24  Barb.  8,  the 
general  term  of  the  supreme  court  held  that 
where  the  period  for  which  the  lease  was 
granted  was  from  the  1st  day  of  April.  1853, 
for  a  term  of  five  years,  the  day  of  the  date 
of  the  lease  was  included  in  computing  the 
term.  The  learned  court  was  led  to  this  con- 
clusion by  the  fact  that  rent  was  made  pay- 
able on  the  1st  day  of  April,  July,  October, 
and  January  in  each  year,  thus  disclosing  the 
clear  Intention  of  the  parties  that  the  term 
of  the  lease  should  be^n  on  the  Ist  day  of 
April,  1853.  In  the  cam  at  bar  we  find  that 
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the  parties  have  ^ven  a  practical  construc- 
tion to  the  lease  under  consideration.  The 
plaintiff,  testifying  in  hla  own  behalf,  stated, 
among  other  thhigs,  that  the  lessees  took  pos- 
eeaslon  of  the  premises  April  8,  1892.  It 
would  be  difficult,  in  the  face  of  this  uncon- 
tradicted fact,  to  hold  that  the  lease  did  not 
commence  on  that  day.  It  la  therefore  un- 
necessary to  decide  the  question  ar^ed  by 
the  appellant  as  to  the  effect  of  the  language 
already  quoted  from  the  lease,  standing  alone, 
and  unexplained  by  the  acts  and  intention  of 
the  parties.  This  leads  to  the  conclusion  that 
the  tenancy  terminated  at  midnight  on  the 
7th  of  April,  1893,  and  that  these  proceedings 
were  not  prematurely  Instituted. 

The  remaining  question  is  whether  the  de- 
fendant was  holding  over,  under  an  election 
to  remain  In  the  premises  for  another  year. 
The  evidence  discloses  that,  when  the  lease 
was  given,  the  defendant  was  In  partnership 
with  one  George  H.  Goble,  and  that  both 
partners  signed  it  The  plaintiff  testifies  that 
he  was  not  notified  of  any  dissolution  of  the 
partnership,  although  he  had  heard  both  par- 
ties say  that  a  dissolution  had  taken  place 
"within  the  last  year."  We  do  not  think  such 
an  occupation  as  that  of  defendant,  entirely 
unexplained,  operated  to  renew  the  tenancy 
after  the  expiration  of  the  original  term 
granted  to  the  partnership.  The  counsel  for 
defendant  cites  the  petition  of  plaintiff  In 
this  proceeding  as  a  recognition  of  defendant 
as  his  substituted  tenant  in  the  place  of  the 
partnership,  thus  putting  himself  in  a  posi- 
tion where  he  could  not  deny  the  right  'of 
defendant  to  the  benefit  of  the  covenant  for 
a  renewal.  The  petition  avers  that  the  de- 
fendant was  In  occupation  of  the  leased  prem- 
ises, but  follows  this  up  by  the  further  allega- 
tion that  he  leased  to  defendant  and  Goble, 
and  that  there  was  a  holding  over  after  the 
expiration  of  term,  without  the  permission  of 
the  landlord.  There  is  no  proof  that  the  land- 
lord recognized  the  defendant  as  his  tenant 
after  the  dissolution  of  the  partnership,  or 
accepted  payment  of  rent  from  him  as  an  in- 
dividual tenant  under  any  new  agreement,  ex- 
pressed or  Implied.  The  ease  falls  within  the 
principle  laid  down  by  this  court  in  James 
V.  Pope,  19  N.  y.  324,  to  the  effect  that  where 
one  of  several  partners  holds  over  under  a 
lease  made  to  the  partnership,  the  other  part- 
ners retiring,  it  does  not  renew  or  continue 
the  tenancy  after  the  expiration  of  the  origi- 
nal term. 

The  defendant's  coimsel  Insists  that  it  was 
fatal  error  for  the  justice  to  admit  evidence 
offered  by  the  plaintiff,  showing  a  breach  of 
certain  conditions  of  the  lease.  As  the  result 
of  the  views  already  expressed  In  this  opin- 
ion Is  to  render  it  Impossible,  as  matter  of 
law,  for  defendant  to  successfully  defend  this 
proceeding,  the  question  of  evidence  need  not 
be  considered. 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs.  All  concur.  Judgment  af- 
firmed. 


iJLl  5f.  T.  223) 
JONES  T.  CITY  OF  ALBANY. 
(Court  of  Appeals  of  New  Tork.    Dec  22, 
lS9a) 

MUNIOIFAL    COBPOBATtOHS  —  PbBSBXTATIOX  Or 

Claiiis— Bboinnino  of  Actions— Fbk- 

SOKIL   IKJURT— COSTBAirr. 

1.  Albany  City  Charter,  tit.  8,  |  46,  which 
provides  that  "ail  claims  ogldnBt  the  city  for 
damages  for  injuries  to  the  person  •  •  • 
shall  be  presented  to  the  common  council  iu 
writing  within  three  months  after  said  injury 
is  received,"  and  that  failure  so  to  do  shall  bar 
any  action  therefor,  "and  the  law  department 
shall  consider  said  daim,  and  report  thereon  to 
the  common  coundl  within  three  months  from 
the  date  of  the  refermce  of  such  claim,"  etc., 
does  not  prohibit  the  tnlnginc  of  an  action  for 
a  personal  injury  at  any  time  after  the  presen- 
tation of  the  claim. 

2.  Albany  City  Charter,  tit  3,  S  61,  which 
provides,  among  other  things,  that  "no  action 
shall  be  brought  or  maintained  until  the  claim 
filiail  have  been  presented,  and  a  reasonable  time 
shall  have  elapsed  within  which  such  claim 
might  have  been  passed  upon  by  the  common 
council  or  chamberlain,  as  herein  provided  for/' 
applies  only  to  claims  on  contracts,  since  sec- 
tions 46  to  50  relate  exclusively  to  such  claims, 
and  the  common  couacll's  jurisdiction  of  per- 
sonal injury  dainu  la  ezpraaaiy  ezclnded  by 
section  4S. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Action  by  Ehnma  Jones  against  the  clt7  of 
Albany  for  personal  Injuries.  From  a  judg- 
ment dismissing  the  emnpliUnt,  plaintiff  ap- 
peals. Reversed. 

Hugh  Reilly,  for  appellant   John  A.  Dela- 

hanty,  for  respondent 

ANDREWS,  C.  J.  The  action  was  commen- 
ced on  the  ISth  day  of  March,  1890,  to  recov^ 
damages  alleged  to  have  been  sustained  by 
the  plaintiff  from  an  injury  which  happened 
on  the  loth  day  of  November,  1880,  by  reason 
of  a  defective  tidewalk,  which  the  defendant 
negligently  permitted  to  be  out  of  repair.  The 
complaint  was  dismissed  on  the  trial  upon  the 
sole  ground  that  the  action  was  prematurely 
broiight,  and  the  correctness  of  this  ruling  pre- 
sents the  only  material  question  on  this  appeal. 
The  plaintiff  presented  her  claim  to  the  com- 
mon council  on  the  24th  day  of  January,  1S90; 
and  it  was  referred  by  that  body  to  the  law 
department  of  the  city  at  the  first  regular 
meeting  of  the  common  council  after  Its  pres- 
entatlou,  held  on  the  3d  day  of  February,  1890. 
In  the  absence  of  any  statute  regulating  the 
time  of  commencing  an  action  of  this  charac- 
ter, It  is  clear  that  the  action  was  not  prema- 
ture. When  the  action  was  commenced,  the 
right  of  action  was  complete,  according  to  the 
general  rule;  and  the  action  could  be  brought 
at  any  time,  subject  to  be  defeated  If  the 
bringing  of  It  was  delayed  beyond  the  period 
fixed  by  the  general  statute  of  limitations. 
But  the  l^slature  may  regulate  the  right  to 
bring  an  action  against  a  municipal  corpora- 
tion for  a  tort  or  upon  contract,  by  imposing 
conditions  precedent  to  be  observed  by  the 
plaintiff,  or  it  may  make  a  special  statute  of 
limitations,  thereby  changing  the  ordinary 
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rule  and  restrlctlDg  the  usual  remedy  In  snch 
cases.  Reining  t.  City  of  Btiffalo,  102  N.  Y. 
308,  6  N.  E.  792.  It  was  Opon  the  ground 
that  the  legislature  had  Interfered,  and,  by  the 
charter  of  the  city,  had  suspended  the  right  to 
sue  the  <Atj  for  a  pers(»ial  injury  caused  by 
n^genc^  until  the  lapse  of  a  period  after 
the  presdntatiou  of  a  claim  therefor  to  the  com- 
mon council,  and  that  this  action  was  brought 
before  the  expiration  of  that  period,  that  the 
complaint  was  dismissed  at  the  trial. 

The  whole  auesHon  turns  upon  the  construc- 
tion of  the  charter  proTl^ons.  Title  3  of  the 
charter  (Laws  1883,  c.  298)  Is  entitled  the 
"L^lslative  Power";  and  under  the  subtitle 
"Audit  of  Claims"  are  embraced  seven  sec- 
tions (Nob.  45  to  51,  Inclusive)  whldi  regulate 
the  presentation,  audit,  and  enforcement  of 
claims  against  the  city.  Section  45  relates 
soldy  to  claims  for  personal  Injuries  caused 
by  defects  or  obstructions  In  the  streets,  and 
sections  46  to  60  relate  exclusively  to  claims 
on  contract  or  on  account  for  work,  labor,  and 
materials.  Section  45  Is  as  follows:  "Sec,  45. 
All  claims  against  the  city  for  damages  for 
Injuries  to  the  person,  claimed  to  have  been 
caused  or  sustained  by  defects,  want  of  repair 
or  obstructions  from  snow  or  Ice  or  other 
causes,  in  the  highways,  streets,  sidewalks  or 
crosswalks  of  the  city,  or  because  of  negli- 
gence of  the  city  as  to  the  highways,  streets, 
sidewalks  or  crosswalks  of  the  dty,  shall  be 
presented  to  the  common  council.  In  writing, 
within  three  montbs  after  said  injury  Is  re- 
ceived. Such  writing  shall  describe  the  time, 
place,  cause  aod  ext^t  of  the  Injury,  so  far  as 
then  practicable,  verified  by  the  oath  of  the 
claimant  The  omission  to  present  said  claim, 
as  aforesaid,  within  three  months,  shall  be  a 
bar  to  any  claim  or  action  therefor  against  the 
city,  and  the  law  department  shall  consider 
said  claim  and  report  thereon  to  the  common 
council  within  three  months  from  the  date  of 
the  reference  of  such  claim,  but  no  such  claim 
shall  l>e  settled  or  paid  except  as  prescribed  In 
section  ten  of  title  five  of  this  act."  The  sec- 
tion of  the  charter  referred  to  in  the  last 
clause  of  section  45  authorizes  the  corpora- 
tion counsel,  by  agreement  In  writing,  subject 
to  the  approval  of  the  mayor  and  board  of 
finance,  to  compromise  and  settle  any  claims 
against  the  dity,  and  requires  such  agreement, 
when  made,  to  be  reported  to  the  common 
council  at  Its  next  meeting,  and  which  agree- 
ment the  section  declares  "shall  be  and  con- 
stitute a  valid  obligation  against  the  city." 
There  Is  nothing  in  section  45  which,  in  terms, 
restricts  the  right  to  bring  an  action  for  per- 
sonal injury  at  any  time  after  tbe  injury  hap- 
pened, except  that  the  claim  must  be  first 
presented  to  the  eonunon  council  within  three 
months  after  the  Injury  had  been  received. 
It  is  manifest  that  the  main  purpose  of  this 
limitation  was  to  prevent  fraud  in  the  asser- 
tion of  unfounded  claims,  and  to  apprise  the 
city  In  case  of  claims  against  It,  so  as  to  en- 
able it  to  Investigate  the  circumstances  before 
the  ben^t  of  an  Investigation  was  lost  or  em- 


barrassed by  lapse  of  time.  It  to  possible  (as 
is  claimed)  that  there  may  have  been  a  subor- 
dinate purpose  on  the  part  of  the  legislature 
in  enacting  this  restriction  to  place  the  com- 
mon council  In  prompt  possesion  of  the  facts 
upon  which  a  dalm  was  asserted,  so  as  to 
enable  the  city  to  compromise  or  settle  It.  with- 
out litigation.  If  found  to  be  meritorious.  Tiie 
dty,  upon  the  assumption  that  the  purpose  last 
adverted  to  was  one  of  the  purposes  which 
Influenced  the  legislature  In  requiring  that 
claims  should  be  presented  within  three 
months  after  the  happrailng  of  an  Injury,  bases 
upon  this  provision.  In  connection  with  the 
subsequent  clause  that  the  "law  department 
shall  consider  said  claim  and  report  thereon  to 
the  common  council  within  three  months  tv<an 
the  date  of  the  reference  of  snch  claim,"  the 
argument  that  the  bringing  of  an  action  be* 
fore  the  expiration  of  three  months  attec  the 
claim  had  been  referred  to  the  law  department 
is  impliedly  prohibited.  It  i's  to  be  observed 
that  no  time  Is  prescribed  within  which  a 
claim  duly  presented  shall  be  referred  to  the 
law  department,  nor,  Indeed,  except  by  Im- 
plication is  there  any  duty  Imposed  on  the 
common  council  to  make  such  reference.  The 
dty  asks  the  court,  in  the  absence  of  any  di- 
rect words  of  prohibition  in  section  45  against 
bringing  an  action  at  any  time  after  presenta- 
tion of  a  claim,  to  Imply  such  prohibition  for 
the  period  of  three  months  after  refermce  to 
the  law  department,  upon  vague  language, 
thereby  putting  an  added  restriction  upon 
the  ordinary  common-law  right  of  a  suitor  to 
bring  an  action  to  enforce  bis  claim.  It  is 
the  general  rule  that  an  Intention  to  change 
the  rule  of  the  common  law  will  not  be  iffe- 
sumed  from  doubtful  statutory  provisions. 
The  presumption  la  that  no  such  change  Is  in- 
tended, unless  the  statute  is  explicit  and  clear 
in  that  dIrecUon.  1  Kent,  Comm.  (3d  Ed.) 
463;  People  v.  Palmer,  109  N.  Y.  118,  16  N. 
E.  529.  The  object  of  referring  a  «'iflipi  to  the 
law  department  Is  not  defeated  by  the  fact 
that  the  action  is  pending  at  the  time  of  sudi 
reference.  The  Investigation  made  by  that 
department  may  be  Important  In  enabling  the 
city  to  defend  the  claim,  or  may  Induce  an  ef* 
fort  to  adjust  it  before  Incurring  the  expaise 
of  further  litigation. 

The  Instances  are  numerous  where  In  dty 
charters  tbe  legislature  has  prohibited  actions 
on  claims  against  municipal  corporations  until 
the  lapse  of  a  specified  time  after  presentation. 
It  has  not  been  left  to  inference,  but  the  time 
within  which  the  remedy  lias  been  suspended 
Is  definitely  stated.  Buffalo,  Laws  18:36,  c. 
479,  8  8;  Mt.  Vernon,  Laws  1892,  c.  18%  { 
164;  Troy,  Laws  1872,  c.  129,  Ot.  6,  8  10; 
Rochester,  Laws  1800,  c.  561,  §  18;  Syracuse, 
Laws  1888,  c.  449,  8  250;  Brooklyn,  Laws 
1888,  p.  1109,  §  30.  We  think  it  Is  quite  plain 
that  section  above  quoted,  does  not,  stajid- 
ing  alone,  sustain  the  contention  that  the 
plaintiff's  action  was  premature,  and  that,  in 
the  absence  of  other  legislation,  she  was  enti- 
tled to  bring  her  action  at  any  time  after  the 
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presentation  of  her  claim.  But  It  Is  In^sted 
that  eectlon  51,  in  the  same  title,  applies  to  the 
case,  and  affixes  the  limitation  of  a  "reasona- 
ble time"  after  the  presentation  of  a  claim, 
during  which  no  action  can  be  brought;  and 
that  this  reasonable  time,  as  applied  to  claims 
under  section  45,  ia  the  tlu%e  months  given  to 
the  law  department  In  which  to  examine  a 
claim  and  make  a  report  But  we  think  it  Is 
clear  that  section  51  applies  only  to  claims  on 
contract  to  wUcb  the  five  preceding  sections 
exclusively  relate.  The  clause  In  sectioD  51 
on  which  the  city  relies  Is  as  follows:  "Pro- 
vided, further,  however,  that  no  action  shall  be 
brought  or  maintained  until  the  claim  shall 
have  been  presented  and  a  reasonable  Hme 
shall  have  elapsed  within  which  such  claim 
might  have  been  passed  upon  by  the  common 
coiindl  or  chamberlain,  as  bodn  provided 
for."  Neither  the  common  coondl  nor  cham- 
berlain can  pass  upon  a  claim  for  personal  in- 
jury coming  within  section  45.  The  Jurisdic- 
tion of  the  common  coancil  to  settle  or  adjust 
such  a  claim  Is  exj^resalj  ^eluded  by  the 
terms  of  that  section,  and  thp  only  authority 
having  power  to  do  so  Is  the  body  composed 
of  the  corporatlou  counsel,  the  mayor,  and 
board  of  finance.  Title  5,  i  10.  But  claims 
on  contracts  may  be  passed  upon  and  audited 
by  the  common  council  or  the  chamberlain  by 
the  express  terms  of  section  46,  and  to  clahns 
of  this  character  aUme  does  sect! cm  61  refer. 
All  the  clauses  in  that  section  are  consistent 
alone  with  the  construction  that  It  refers  to 
claims  on  contract  only.  The  first  clause  re* 
tesa  to  actions  on  claims  where  the  "allow- 
ance of  the  common  council  or  chamberlain 
shall  not  be  acceg;>ted.**  The  clause  succeed- 
ing (he  one  upon  which  the  city  relies,  "nor 
shall  the  dty  be  liable,  nor  shall  a  recovery 
be  had  against  it,  for  any  claim  not  contract- 
ed in  the  manna*  provided  by  law,"  also  re- 
fers to  claims  on  contract  The  only  section 
applicable  to  this  case  Is  section  45,  and  that, 
In  our  judgment  did  not  prohibit  the  bringing 
of  an  action  for  a  personal  injury  at  any  time 
after  the  presentation  of  a  claim.  The  judg- 
ment should  therefore  be  leversed,  and  a  new 
trial  ordered.  All  concur.  Judgment  reversed. 

(SB  Oblo  St  i*zt 

PEMNSYIiVANIA  B.  CO.  T.  SNYDER. 
(Supreme  Court  of  Ohio.   Dec.  1,  1896.) 

Injcrt   to  Railroad  Emplotb  —  Cosnbotino 

LiNBR — TRANSrSK  OV  DbFRCTIVB  CaK  —  LlABIL- 

iTT  OF  Delivbkinq  Road— Comtributort  Nbo- 

LIOKNCe. 

1.  Where  companies  controlling  connecting 
lines  of  railway  transport  over  their  respective 
lines  loaded  freight  cars  of  the  other,  under  a 
traffic  arraneement  by  which  they  share  the 
earnings,  ana  one  company  delivers  to  the  oth* 
er,  to  be  transported  over  its  line,  a  car  that  ia 
wo  defective  in  its  equipments  as  to  be  danger- 
ous to  handle,  which  should  have  been  inspect- 
ed and  repaired  before  being  no  delivered,  and 
in  consequence  of  such  defective  condition  of 
the  car  an  employ^  of  the  latter  company  re- 
ceives an  Injury  while  handling  it  in  the  course 
of  his  employment,  the  negligence  of  the  for- 


mer company  In  dellverliig  the  car  for  trans- 
portation without  proper  mspection  and  repair 
13  the  proximate  cause  of  the  injury,  although 
the  employer  company  should  also  have  made 
au  inspection  of  the  car  when  it  was  received, 
and  was  negligent  in  tliat  da^;  the  negligence 
of  the  latter  company,  while  contribnting  to 
produce  the  injnry,  is  not  an  independent  cause, 
breakiog  the  causal  connection  between  the  in- 
jury and  original  negligence  of  the  compaiqr 
furnishing  the  car  for  transportation;  and  ei- 
ther company,  or  both,  may  be  held  responsi- 
ble, at  the  electi(m  of  the  party  injured. 

2.  The  company  delivermg  the  car  to  the 
other  company  should  anticipate  that  employes 
of  the  latter  would  go  upon  and  handle  the 
car,  and  thereby  be  exposed  to  the  danger  of 
receiving  injnry,  as  a  natural  and  probable 
consequence  of  -  its  defective  condition,  and 
owes  sudli  employes  the  duty  of  using  reason- 
able care  to  discover  and  remove  its  dangerous 
defects  before  it  is  so  delivered.  The  services 
of  such  employes,  being  necessary  to  accom- 
plish the  transportation  Intended,  the  delivery 
of  the  car  for  that  purpose  amounts  to  an  In- 
vitation to  them  to  go  upon  and  handle  the 
car  in  the  course  of  their  employment,  and  an 
assurance  that  they  could  safely  do  so. 

3.  When  a  person,  without  his  fault.  Is 

E laced  in  a  situation  of  danger,  he  is  not  to  be 
eld  to  the  exercise  of  the  same  care  and  cir- 
cumspection that  prudent  persons  would  exer- 
cise where  no  danger  is  present;  nor  can  It  be 
said  that  as  matter  of  law,  he  is  guilty  of  con- 
tributory negligence  because  he  fails  to  make 
the  most  judicious  choice  between  hasards 

E resented,  or  would  have  escaped  injnry  If  he 
ad  chosen  dUterently.  The  question  In  such 
case  is,  not  what  a  careful  person  would  do  un- 
der ordinary  circumstances,  but  what  would 
he  be  likely  to  do.  or  might  reasonably  be  ex- 
pected to  do,  in  the  presence  of  such  existing 
peril,  and  is  one  of  fact  for  the  jury. 
(Syllabus  by  the  Court) 

Error  to  circuit  court  Lucas  county. 

The  original  action  was  brought  by  the  de- 
fendant in  error,  Jesse  Snyder,  against  the 
Pennsylvania  BaUroad  Company,  plaintiff  In 
error,  and  the  Lalce  Shore  &  Michigan  South- 
em  Railway  Company,  In  the  court  of  com- 
mon pleas  of  Lucas  county. 

The  petition  Is  as  follows:  "The  said  plain- 
tiff complains  of  the  defendant  the  Pennsyl- 
vania Bailroad  Company,  and  says:  That  It 
Is  a  railroad  corporation  organized  und^  the 
laws  of  the  state  of  Pennsylvania,  doing  busi- 
ness and  having  a  managing  agent  in  the 
county  of  Lucas.  That  It  owns  and  operates 
a  line  of  freight  cars  known  as  the  llmplre 
Line,'  and  said  cars  are  known  as  'Empire 
Cars.*  That  said  defendant  at  the  time  here- 
inafter named,  was  accustomed  to  run  its 
said  cars  over  the  various  lines  of  railroad  of 
said  Lucas  county,  among  other  roads  being 
that  of  the  defendant  the  Lake  Shore  & 
Michigan  Hallway  Company,  for  the  purpose 
of  transporting  freight.  That  It  Is  the  duty 
of  the  said  Pennsylvania  Bailroad  Company 
to  keep  all  such  cars  they  may  have  occasion 
to  run  over  said  lines  of  railroad  in  ordinary 
condition  and  repair,  so  that  the  switchmen, 
brakemen,  and  other  persons  employed  on 
and  about  said  cars  can  perform  their  duties 
with  reasonable  safety  to  their  lives  and 
limbs.  Plaintiff  further  says:  That  the  de- 
fendant the  Lake  Shore  &  Michigan  Southern 
Railway  Company  is  a  railroad  corporation 
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organized  under  the  laws  of  the  state  of 
Ohio,  owning  and  operating  a  line  of  railroad 
extending  from  the  city  of  Toledo,  Ohio, 
through  said  county  of  Lnca^,  and  to  the 
city  of  Detroit,  Michigan.  That  it  1b  the  duty 
of  the  Lake  Shore  &  Michigan  Southern  Rail- 
way Company  to  have  all  the  freight  cars, 
with  the  ladders  and  appliances  upon  the 
same,  in  such  repair  and  condition  as  to  ren- 
der it  reasonably  safe  for  the  switchmen 
and  bi*akemen  employed  In  and  about  its 
freight  trains  to  perform  their  duties  upon 
the  same.  On  and  for  a  long  time  previous 
to  the  17th  day  of  November,  1893,  this  plain- 
tiff was  engaged  by  the  said  the  Lake  Shore 
&  Michigan  Southern  Railway  Company  as  a 
switchman  In  the  yards  of  the  said  company, 
at  a  place  known  as  'Air  Line  Junction,*  at 
the  city  of  Toledo,  in  the  said  Lucas  county, 
Ohio.  That  In  said  yards  the  defendant  haa 
a  great  number  of  tracks,  where  It  Is  accus- 
tomed to  make  up  Its  trains  and  switch  cars 
back  and  forth.  That  said  Empire  cars  are 
what  Is  known  as  'box  cars,'  and  each  of  the 
same  la  furnished  at  the  end  thereof  with  a 
ladder,  for  the  purpose  of  allowing  the 
switchmen,  brakemen,  and  others  who  may 
have  occasion  to  climb  upon  said  ears,  the 
means  of  doing  so.  That  said  Pennaylvanla 
Railroad  Company  was  accustomed,  prior  to 
said  time.  In  the  construction  of  said  cars, 
to  place  upon  said  cars  what  la  known  as  a 
'handhold,*  the  same  being  a  round  piece  of 
iron  which  Is  attached  to  the  top  of  the  cars, 
near  the  end  thereof,  and  directly  above  and 
over  the  upper  round  of  said  ladder,  to  which 
said  switchmen,  brakemen,  and  other  persons 
who  may  have  to  climb  to  the- top  of  said 
cars  on  said  ladder,  were  accustomed  to  grab 
to  assist  them  In  climbing  to  the  top  of  said 
cars.  That  on  or  about  the  17th  day  of 
November,  1893,  the  said  defendant  the  Penn- 
sylvania Railroad  Company  carelessly,  wrong- 
fully, and  negligently  caused  to  be  delivered, 
for  the  purpose  of  being  transported  to  the 
city  of  Detroit,  or  some  other  point  unknown 
to  plaintiff,  to  the  same  defendant  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany, one  of  its  said  Empire  Line  box  cars, 
the  number  and  description  of  which  are  to 
plaintiff  unknown.  That  said  car  was  defect- 
ive, dangerous,  and  unfit  for  service  In  this: 
that  the  ladder  upon  one  end  of  said  car  was 
loose  and  insecure,  so  that  a  person  who 
might  attempt  to  mount  the  same  would  be 
liable  to  be  thrown  from  the  same,  and  re- 
ceive great  Injury.  Said  car  was  also  de- 
fective in  that  said  defendant  had  permitted 
the  handhold  with  which  said  car  was  orig- 
inally supplied,  Immediately  above  said  lad- 
der, and  upon  the  top  of  said  car,  to  become 
displaced  and  carried  away,  and  that  said 
car  at  said  time  was  not  furnished  with  a 
handhold,  as  It  should  have  been,  so  that  a 
person  mounting  said  ladder  and  reaching  to 
the  top  of  the  same  would  be  without  means 
by  which  he  could  reach  the  top  of  said  car. 
All  of  the  forcing  was  well  known,  or  by 


the  use  of  reasonable  care  might  have  been 
known,  to  each  of  the  said  defendants,  and 
was  unknown  to  this  plaintiff,  and  that  he 
had  no  means  of  knowing  the  same.  Plain- 
tiff further  says  that  the  said  defendant  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company,  on  the  said  17tb  day  of  November, 
1803,  wrongfully,  carelessly,  and  n^llgently 
caused  the  said  car  to  be  run  Into  Its  said 
yard,  and  be  coupled  with  other  cars,  and  be 
placed  In  a  train  which  was  standing  upon 
track  No.  8  In  said  yard,  In  order  to  be  run 
to  the  said  city  of  Detroit  That  at  or  about 
the  hour  of  11:30  o'clock  In  the  nighttime  of 
said  day,  this  pl^ntlff  was  engaged  as  a 
switchman  for  the  said  defendant  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany, under  the  direction  and  control  of 
George  Pierce,  the  conductor  who  had  in 
charge  the  management  of  the  same  freight 
train,  employed  by  the  said  defendant  the 
Lake  Shore  &  Michigan  Southern  Rallw^ 
Company.  That  said  conductor  directed  the 
engineer  upon  the  engine  to  attach  the  engine 
to  said  train,  and  draw  the  cars  down  to 
the  southeasterly  end  of  the  said  track,  so 
that  the  same  could  be  transferred,  on  what 
Is  known  as  the  'CrosB-Over  Track,*  to  the 
main  line  of  defendant's  said  road,  running 
to  said  city  of  Detroit.  That  the  said  con- 
ductor directed  this  plaintiff,  and  it  was  his 
duty,  to  climb  npon  the  said  Empire  car,  the 
same  being  the  last  car  of  said  train,  and, 
when  Bald  train  had  passed  a  switch  leading 
to  said  croBSHjver  track,  to  signal  the  en- 
gineer in  said  engine  to  stop  said  train.  In 
compliance  with  said  order,  and  In  pursuance 
of  bis  duty  as  switchman,  this  plaintiff  at- 
tempted to  climb  up  the  ladder  on  the  end 
of  said  Empire  car,  and  when  near  the  top  of 
said  car,  reached  for  the  handhold  which 
should  have  been  npon  the  top  thereof;  but 
by  reason  of  the  said  defective  condition  of 
said  ladder,  and  of  the  absence  of  the  hand-' 
hold,  the  plaintiff  was  unable  to  reach  the 
top  of  the  said  car,  and,  the  train  being  In 
motion,  he  was  unable  to  retain  his  position 
upon  said  ladder,  and  was  violently  thrown 
from  the  same  upon  the  rail  of  the  track 
over  which  the  car  was  passing.  His  right 
leg  struck  across  one  of  the  rails  of  said 
track,  and  was  crushed,  mangled,  and  broken 
between  the  ankle  and  knee.  His  right  an- 
kle was  also  severely  sprained  and  bruised. 
All  of  which  has  caused  permanent  Injury  to 
the  plaintiff.  That  the  plaintiff  was  confined 
to  his  bed  for  the  period  of  four  weeks  after 
said  accident,  when  it  became  necessary  to, 
and  the  physicians  of  the  defendant  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany did,  perform  a  dlfilcult  and  painful  op- 
eration upon  the  said  leg,  by  wiring  the  bonea 
of  the  same,  which  had  been  broken,  to- 
gether, so  that  the  same  might  knit  and  heal. 
Plaintiff  was  confined  to  his  bed  for  a  period 
of  six  weeks  after  said  operation,  and  has 
since  said  time  been  wholly  unable  to  per- 
form any  labor,  and  has  been  crippled  for 
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Ufe.  Flalntlfl  aayn  he  suffered  the  said  In- 
juries entirelr  by  reason  of  the  negligence 
ot  the  sold  defendants  In  having  In  use  In 
the  said  railroad  yard  Uie  said  car  In  auch  a 
defective  condition,  and  that  said  Injuries 
were  received  1^  him  irtiolly  without  fault 
m  his  part,  and  while  he  was  in  the  faithful 
performance  of  Ms  duty,  and  wiely  by  the 
negligence  and  carelessness  of  the  said  de* 
fendants."  And  the  plaintiff  prays  judg- 
ment for  a  spedfled  sum.  his  damages  so  sua- 
talned. 

The  Pennsylvania  Company  filed  the  fol- 
lowli^;  answer:  "<1)  The  said  defendant 
Pennsylvania  Railroad  Company,  for  Its  an- 
swer to  the  plaintllTs  petition,  says  It  aa- 
mlts  that  It  is  a  raitaroad  corporation  organ- 
ised under  the  laws  of  the'  state  of  Pennsyl- 
vania; that  It  owns  and  operates  a  line  of 
freight  cars  known  aa  the  'Empire  Line*; 
that  said  cars  are  run  over  the  various  lines 
of  railroad,  and  among  others  that  of  the 
said  defendant  the  Lake  Shore  &  Michigan 
Southern  Railway  Company,  for  the  purpose 
of  transporting  freight;  that  said  defendant 
the  Lake  Shure  &  Michigan  Southern  Rail- 
way Company  Is  a  railroad  corporation 
organized  under  the  laws  of  the  state  of 
Ohio,  ownli^  and  operating  a  line  of  railroad 
through  Lucas  coun^;  that  said  plaintiff,  on 
and  prior  to  the  17th  day  of  November. 
1883,  was  employed  hy  the  said  defendant 
the  Lake  Shore  &  Michigan  Sonthem  Rail- 
way Company  as  a  switehman  in  the  yards 
of  said  company  at  Toledo,  Ohio;  that  said 
Lake  Siore  &  Michigan  Southern  Railway 
Company  has  a  great  number  of  tracks  at 
Air  Une  Junction,  where  it  Is  accustomed 
to  make  up  traJns;  that  said  Empire  cars 
are  what  Is  known  as  Irax  cars.*  This  an- 
swering dOFendant  denies  each  and  every  al- 
legation contained  in  the  plaintiff's  petition, 
and  not  herein  expressly  admitted.  (2)  This 
answering  defendant  further  says  tliat  said 
Empire  Line  car  referred  to  In  the  piaintlfT's 
petition  was,  on  the  16th  day  of  November. 
1803,  delivered  by  the  Pennsylvania  Railroad 
Company  to  the  lake  Shore  &  Michigan 
Southern  Railway  Company  at  Erie,  Pennsyl- 
vania, for  the  purpose  of  being  used  the 
latter  company  in  the  transportation  of  mer- 
chandise which  the  said  Lake  Shore  &  Mich- 
igan Sonthem  Railway  Company  might  de- 
sire to  carry  therein;  that,  in  consideration 
of  the  aforesaid  use  of  said  car  by  the  said 
Lake  Shore  Company,  it  agreed  to  pay  this 
answering  defendant  mileage  therefor,  the 
amount  d^endlng  upon  the  distance  which 
the  said  car  might  be  transported  by  the  said 
Lake  Shore  Company  In  the  operation  of  Its 
business;  that  before  said  car  was  delivered 
to  the  said  Lake  Shore  Company  at  Erie, 
Pennsylvaala,  as  aforesaid,  the  same  was  In- 
specteii  by  the  latter  company,  and  fonnd  to 
be  in  good,  serviceable  condition;  that,  ao 
far  as  this  answering  defendant  knew,  or 
might  have  known  the  exercise  of  rea- 
sonable care,  the  said  car  was  in  good  con- 
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ditlon  on  the  day  aforesaid,  when  the  same 
was  delivered  to  the  Lake  Shore  Company  at 
Erie;  tliat  thereafter,  and  up  to  and  includ- 
ing the  17th  day  of  November,  1803,  this  an- 
swering defendant  had  no  control  or  man- 
agement whatever  over  the  handling  or 
transportation  of  said  car;  that  the  same 
was  not,  on  said  17th  day  of  November,  1893, 
in  the' service  of  this  answering  defendant, 
but  was  used  by  the  Lake  Shore  &  Michigan 
Southern  Railway  Company,  and  under  Its 
sole  control  and  management.  This  answer- 
ing defendant  further  says  that  said  car, 
when  originally  built,  was  constructed  after 
the  most  approved  metho<to  of  building  cars 
at  that  time,  and  that  continuously  from  the 
time  of  its  construction  until  the  date  of  Its 
delivery  to  the  said  Lake  Shore  Company,  as 
aforesaid,  this  answering  defendant  caused 
the  said  car  to  he  repaired  when  necessary, 
and  to  be  kept  in  good,  serviceable  condi- 
tion for  railroad  purposes.  Wherefore  this 
answering  defendant  prays  that,  as  to  it, 
said  petition  may  be  dismissed." 

The  allegations  of  new  matter  in  the  an- 
swer were  controverted  by  reply.  The  ac- 
tion as  against  the  Lake  Shore  Compai^  was 
dismissed  by  the  plaintiff,  and  thereafter  the 
cause  proceeded  to  trial  .upon  the  issues  Join- 
ed between  him  and  the  Pennsylvania  Com- 
pany. The  trial  resulted  in  a  verdict  and 
Judgm«it  for  the  plaintiff,  which  Judgment 
was  affirmed  the  iMrcnit  court,  and  error 
Is  prosecuted  here  to  obtain  the  reversal  of 
both  Judgments.  Affirmed. 

E.  W.  Tollarton,  for  plaintiff  In  error. 
Hurd,  Brumback  &  Thatcher,  for  defendant 

In  error. 

WILLIAMS,  C.  J.  (after  stating  the  facts). 
It  is  not  disputed  that  the  plaintiff  below  re- 
ceived the  injury  of  which  he  complains  In  the 
manner  alleged  in  his  petition,  nor' Is  it  con- 
tended there  is  any  sufficient  ground  for  dis- 
turbing the  finding  of  the  jury  that  the  plain- 
tiff In  error  was  guilty  of  the  negligence  with 
which  It  Is  charged.  One  contention  of  the 
plaintiff  In  error  is  that  its  negligence  was  not 
the  proximate  cause  of  the  injury;  that  the 
causal  connection  was  broken  by  the  inter- 
vening negligence  of  the  Lake  Shore  Compa- 
ny, which,  it  is  claimed,  is  alone  responsible 
for  the  injury.  An  Instruction  to  that  effect, 
which  the  court  was  requested  to  give  lu 
chaise  to  the  jury,  was  rofiisod,  nnd  in 
way  the  question  is  presented.  The  record 
discloses  that  the  Empire  Line  of  freight  cars, 
to  which  the  car  in  question  belonged,  was 
owned  and  operated  by  the  plaintiff  In  er- 
ror for  the  trausportation  of  througb  freight, 
-collected  on  its  Pbiladclpbla  &  Erie  Dlrlsion, 
over  the  road  of  the  Lake  Shore  Company, 
from  Its  connecting  point  at  Erie,  to  stations 
on  its  line,  and  on  other  connecting  lines,  un- 
der a  traffic  arrangement  between  the  compa- 
nies, by  which  they  were  to  share  In  the  earn- 
ings of  the  transportation  according  to  the  dls- 
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tance  the  can  Bhould  be  hauled  ova  thdr  re- 
BpectlTe  roads.'  Under  the  arrangement  the 
jiJalntUI  in  error,  before  ddlverlng  its  cars 
to  the  Lake  Shore  Company,  was  to  have 
them  properly  Inspected  and  put  in  safe  con- 
dition for  hauling;  and  It  was  also  understood 
that  the  company  receiving  the  cars  should 
bare  them  Inspected  when  received.  The  com- 
pany hauling  a  car  was  required  to  provide 
the  oil  and  other  supplies  for  keeping  it  In 
running  condition,  and  to  repair  any  damage 
done  while  In  Its  possession;  all  other  repairs 
to  be  at  the  expense  of  the  plaintiff  In  error. 
The  car  in  question,  when  delivered  to  the 
Lake  Shore  Company  to  be  hauled  over  Its 
road,  was  defective  and  unsafe  in  the  respects 
described  in  the  petition,  which  a  proper  In- 
spection would  have  discovered;  and  the  negli- 
gence of  the  plaintiff  In  error  consisted  in  the 
failure  to  make  such  Inspection,  and  deliv- 
ering the  car  to  the  I^ake  Shore  Company 
without  having  first  put  It  In  a  safe  condition 
for  transportation;  while  the  negligence  of 
the  latter  company  was  its  coulssion  to  have 
the  car  properly  Inspected,  and  hauling  It  in 
its  defecUve  rondIti<m.  Its  liability  for  that 
negligence  cannot  wdl  be  denied.  It  was  un- 
der no  obllgatlcm  to  receive -and  place  In 
charge  of  Its  employes  a  car  with  defective 
and  dangerous  equipments;  and  the  rule, 
which  requires  the  observance  of  due  care  on 
the  part  of  the  employe  In  providing  machin- 
ery and  apidlances  that  are  safe  and  suitable 
for  the  use  of  the  servant  in  the  course  of  his 
employment,  la  not  Ibnlted  to  such  as  are  the 
property  of  the  employer.  It  is  not  any  the 
less  obligatory  upon  a  railroad  company,  for 
the  protection  of  Its  employ^,  to  see  that  for- 
eign cars  tun  over  Its  road  are  not  so  defective 
as  to  be  dangerous,  than  It  is  to  see  that  its 
own  are  free  from  dangerous  defects.  But  it 
does  not  follow  tliat,  because  the  Lake  Shore 
Ccnnpany  Is  liable  for  the  damages  sustained 
by  the  plalntiu.  below,  the  phiintlff  In  error 
mar  not  be  also.  To  relieve  the  latter  from 
the  consequences  of  its  negligence.  It  is  not 
enough  that  the  act  of  the  Lake  Shore  Com- 
pany was  nearest  in  the  order  of  events  to  the 
injury,  nor  that,  without  it,  the  injury  would 
not  have  occurred.  To  have  tliat  effect  it  must 
have  been  the  efilclent.  Independent,  and  self- 
producing  cause,  disconnected  from  the  negll* 
genee  of  the  plaintlfl  In  error.  The  causal 
connection  Is  not  broken  "If  the  Intervraifng 
event  is  one  which  might  In  the  natural  course 
of  things  be  anticipated  as  not  entirely  improb- 
ably and  the  defendant's  negligence  Is  an  es- 
sential link  In  the  chain  at  causation."  Shear. 
&  R.  Neg.  (4th  Ed.)  j  32.  It  la  not  essential 
<o  the  Uability  of  the  plahitltf  in  error  that  Its 
negligence  should  be  the  sole  cause  of  the  In- 
jury; but  if  that  r^nlt  was  produced  by  the. 
negligence  of  both  companies,  each  contribut- 
ing B  necMsary  condition  to  the  result,  dther 
or  both  might  be  held  reetponslble  at  the  elec- 
tion of  the  party  Injured.  Neither  could  claim 
exoneration  on  account  of  the  fault  of  the 
otbrx.  The  negligence  of  the  plalntUT  in  error 


was  undoubtedly  the  primary  cause.  If  it  had 
not  furnished  the  defective  car,  the  Injury 
could  not  have  occurred.  Neither  could  It,  if 
the  Lake  Shore  Company  had  not  run  the  car 
over  its  road.  And  it  might  not  have  done  so. 
If  that  company  had  made  a  proper  Inspection 
of  the  car.  But  It  was  the  act  of  that  com- 
pany in  hantlog  the  car  over  Its  road  that  con- 
tributed to  bring  about  the  injury,  rather  than 
its  failure  to  have  it  properly  inspected;  for, 
if  the  car  had  not  been  so  moved,  no  injury 
could  have  happened,  however  negligent  the 
inspection  may  have  been.  The  most  that  can 
be  claimed  from  the  omission  of  the  proper 
inspection  by  the  Lake  Shore  Company  Is  that 
it  failed  to  cure  or  remove  the  previous  negli- 
gence of  the  plaintiff  In  eiror,  and  thereby 
interrupt  the  consequences  which  were  likely 
to,  and  did,  flow  from  It  That  f^ure  cannot 
with  propriety  be  said  to  have  broken  the  con- 
nection between  the  negligence  oi  the  plain- 
tiff In  error  and  the  Injury  resulting  from  the 
use  of  the  detective  cor,  or  to  have  been  the 
self-tqterating  cause  of  the  injury.  Tliat  the 
car  would  be  hauled  over  the  road  of  the 
Ijake  Shore  Company  was  contemplated  by 
both  of  the  companies  when  it  was  delivered. 
It  was  delivered  for  that  purpose.  The  plaln- 
tUT in  error  knew  it  could  not  be  so  hauled 
without  the  services  of  brakemen  and  other 
employes  of  the  company  hauling  it,  and  or- 
dinary prudence  would  suggest  that,  If  It  fur- 
nished a  defective  ear,  or  failed  to  observe 
due  care  in  providing  cars  that  were  reasona- 
bly safe  and  flt  for  the  service  contemplated, 
those  employes  might,  and  probably  would, 
suffer  injuries  In  consequence.  The  jury 
might,  therefore,  properly  find,  as  they  did, 
undw  instmctiona  to  which  no  exceptions  were 
taken,  that,  white  the  n^IIgence  of  the  Lake 
Shore  Company  was  a  contributing  condition 
to  the  Injury  sustained  by  the  plaintiff  below, 
the  negligence  of  the  pl^otlft  In  error  was  the 
culpable  and  proximate  cause. 

It  Is  further  claimed  that  the  plaintiff  In 
error  was  undo:  no  obligation  or  duty  to  the 
employes  ot  the  Lake  Shore  Company  to  ex- 
ercise care  in  the  Inspection  of  cars  furnished 
the  lattor  company,  or  In  making  repairs  nec- 
essary to  have  them  in  proper  condition; 
and,  as  both  companies  were  mutually  in 
fault  with  reject  to  the  car  In  question,  so 
that  neither  could  be  made  liable  to  the  oth- 
er, the  plaintiff  below  was  without  remedy 
a^nst  the  Pom^lvanla  Company,  because 
his  Injuiy  was  received  while  acting  exclu- 
sively under  the  employment  of  the  Lake 
Shore  Company;  the  servant  being  luund.  It 
is  argued,  by  the  act  of  the  master.  We 
think  this  position  Is  not  tenable.  It  was 
not  necesaaiy  to  the  liability  of  the  plaintlfT 
in  error  that  a  contractual  relation  should 
exist  between  It  and  the  plaintiff  below,  nor 
that  the  injury  should  be  one  resulting  from 
the  violation  of  a  duty  It  owed  the  general 
public.  Whenevra-  a  person  should  reason- 
ably apprehend  that,  as  the  natural  and 
probable  ctmsequences  of  his  act  or  neglect. 
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anotber  will  be  placed  Id  a  situation  of  dan- 
ger of  receiying  an  injory,  a  duty  of  exer- 
cising dne  care  arises;  and,  If  the  injury  re- 
snlta  from  the  failure  to  use  sncli  care,  a  lia- 
bility to  the  pereon  Injured  will  generally 
exist,  in  the  absence  of  any  other  controlling 
fact.  As  Bald  in  Bish.  Noncont.  Law,  §  528: 
"One's  responsibility  for  his  acts  is  not  limit- 
ed to  their  Immediate  efFecls.  He  Is  liable, 
also,  for  tlieir  natural  and  prolHtble  conse- 
quences. *  •  •  Nor  is  It  material  whether 
those  consequences  come  from  the  acts  alone, 
or  from  them  and  subsequent  independent 
forces  operating  with  them,  provided  those 
forces  are  of  a  sort  reasonably  to  Ve  antici- 
pated." The  test  la  to  be  found  in  the  prob- 
able Injurious  consequences  to  be  anticipated, 
and  not  in  the  number  of  subsequent  events 
and  agencies  that  may  arise.  It  lias  already 
been  observed  that  the  traffic  arrangement 
between  these  two  railroad  companies  con- 
templated that  care  fnmished  by  the  plaintlft 
in  error  to  the  other  company  would  be  han- 
dled by  the  employes  of  the  company  re- 
ceiving them,  and  a  prudent  person  would 
reasonab^  anticipate  and  foresee  that  such 
employes  would  be  exposed  to  the  danger  of 
receiving  Injorles  In  handling  a  defective  car 
so  furnished,  or  one  with  defective  applian- 
ces; and,  therefore,  the  plalntifT  in  error 
owed  a  duty  to  such  employes,  operating  a 
train  tn  which  such  a  car  might  lie  placed, 
which  was  to  use  reasonable  care  in  making 
insi)ectlon  of  the  cars,  and  putting  them  in 
safe  condition,  before  tttey  should  be  placed 
in  charge  of  the  employes.  The  services  of 
such  employes  being  necessaiy  to  accomplish 
the  transportation  intended,  the  delivery  of 
a  car  to  be  transported  over  the  road  amounts 
to  an  invitation  to  the  employes  to  go  upon 
and  handle  it,  and  an  assurance  that  th^ 
may  safely  do  so,  in  the  course  of  their  em- 
ployment, in  transporting  it  to  Its  destlnatioa 
The  case  of  Moon  v.  Railroad  Co.,  40  Minn. 
106,  4S  N.  W.  679,  is  quite  like  the  one  be- 
fore OS  in  its  features  thus  far  considered, 
and  presents  substantially  the  same  questions. 
That  is  a  well-considered  case,  and  the  deci- 
sion is  In  harmony  with  our  view  of  the  law. 

Another  ground  urged  for  the  reversal  of 
the  judgment  is  that  the  evidence,  without 
conflict,  establishes  negligence  on  the  i>art  of 
the  defendant  In  error  which  contributed  to 
the  injury  he  sustained.  Without  entering 
into  a  general  review  of  the  evidence  re- 
lating to  the  manner  in  which  the  Injury  was 
caused  or  the  conduct  of  the  defendant  In 
error.  It  is  sufficient  to  say  tliat,  without  hia 
fault,  and  while  in  the  performance  of  his 
duties  in  handling  the  car  in  question,  he 
found  himself  in  a  situation  of  danger,  on 
account  of  a  defective  ladder  attached  to  the 
car  which,  at  the  time,  he  was  attemptiiig 
to  ascend  in  order  to  manage  the  bralies  as 
Us  duty  required.  The  ladder  liad  one  brolcen 
round,  and  was  loose  and  shaky;  but  that 
was  not  discovered  by  him  until  after  he  got 
i^on  it,  and  was  Id  the  effort  to  reach  the 


top  of  the  car.  While  «igaged  In  that  effort, 
and  In  a  very  brief  time  after  he  stepped  on 
the  ladder,  he  was  thrown  to  the  ground,  and 
Injured.  It  Is  claimed  that,  when  he  discov- 
ered the  danger  he  was  in,  he  should  have 
stepped  to  the  ground,  and  that  he  could 
have  done  so  with  safety.  By  hts  failure  to 
do  that,  it  Is  contended,  he  brought  about  the 
injury,  or,  at  least,  contributed  to  produce  it. 
When  confronted  with  his  peril,  two  ways  of 
escape  would  naturally  be  suggested,— one  to 
leap  from  the  car  to  the  gi-ound,  and  the 
other  to  do  as  he  did,  strive  to  reach  the  top 
of  the  car.  It  Is  not  certain  that  the  adoption 
of  the  former  course  presented  by  the  al- 
ternative would  have  prov^  better  than  the 
latter.  It  might  seem  so  from  a  deliberate 
survey  of  the  situation  after  the  disaster  had 
occurred;  but,  when  it  is  considwed  that  It 
occurred  in  the  darkness  of  the  night,  while 
the  car  was  In  motion,  without  opportunity 
of  accurate  observation  of  the  condition  of 
the  ground,  it  is  little  more  than  conjecture 
that  the  defendant  In  error  could,  or  would, 
by  leaping  to  the  ground,  have  escaped  In- 
j*ary.  And,  In  the  exigencies  of  the  situa- 
tion in  which  he  was  placed.  It  could  neither 
be  expected  nor  required  that  he  should  exer- 
cise the  same  deliberate  judgment  that  pru- 
dent persons  would  ^erclse  where  no  dan- 
ger is  present,  nor  make  the  most  Judicious 
choice  between  hazards.  The  question  in 
such  case  Is,  not  what  a  careful  person  would 
do  under  ordinary  circumstances,  but  what 
would  he  be  likely  to  do,  or  might  reasonably  be 
expected  to  do  in  the  presmce  of  the  exist- 
ing peril,  and  is  one  of  fact  for  the  jury. 
Measuring  the  conduct  of  the  defendant  in 
error  by  this  rule,  the  jury  have  found  he 
was  not  guilty  of  contributory  negligence,  and 
our  duty  does  not  lead  us  Into  an  inquiry  to 
ascertain  on  vrhich  side  the  preponderance 
of  the  evidence  may  be  found.  Judgment  af- 
flrmed. 


(163  111.  625) 

GLOBE  ACCIDENT  INS.  CO.  v.  GERISCH. 

(Supreme  Court  of  IJlinois.   Nov.  23,  1896.) 

evidbnce  — deci,a.hat10ns— acciubnt  insubahoh 
—Notice  op  Death. 

1.  The  statements  of  deceased  to  his  physi- 
cian and  othere  in  regard  to  the  cause  of  the 
injury  from  which  be  was  suffering,  made  at 
different  times,  from  several  hours  to  three 
df>ys  after  the  supposed  accident,  are  Inad- 
missible In  rn  action  on  an  accident  insurance 
policy  issued  to  him,  as  they  form  no  part  of  the 
res  gestte.    61  111.  App.  140.  reversed. 

2.  In  an  action  on  an  accident  policy,  an  al- 
legation that  deceased  accidentally  and  fatally 
strained  his  body  "by  lifting  a  box  of  aslies  and 
(doders,"  from  which  Injury  he  died.  Is  not 
sustained  by  evidence  that  deceased  was  in 
the  habit  or  carrying  out  certain  ashes  every 
evening,  and  that  on  the  evening  of  the  al- 
leged injury  be  was  seen  shoveling  ashes  into  a 
wooden  box  in  wiiicfa  he  usually  carried  them 
out;  that  the  ashes  were  carried  out  that  even- 
ing, though  no  one  saw  him  lift  the  box  and 
carry  them  out;  and  the  further  evidence  of 
phyidciaos  who  attended  deceased  that  he  died 
of  intense  inflammation  of  the  intestines,  su- 
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perindnced,  in  their  opinion,  br  some  atraln  or 
external  vioIeDCe, — as  the  presumption  that  de- 
ceased lifted  the  box  of  ashes  cannot  be  in- 
dulsed  ia  favor  of  the  farther  presumption  that 
death  ensaed  from  the  injarr  thereby  sastained. 

8.  A  clause  In  an  acadent  policy,  providins 
that  nnlees  "claimant"  frlTcs  written  notice 
within  seven  days,  stating  date  and  causes  of 
injury,  "all  claims  therefor  shall  be  forfeited," 
applies  to  the  insured  and  not  to  his  legal  rep- 
resentatives, and  where  Insured  died  on  the 
seventh  day  after  the  injury,  the  policy  is  not 
forfeited  by  the  failare  of  his  legal  representa- 
tive,  who  did  not  take  out  letters  of  adminis- 
tration for  several  months  thereafter,  to  give 
the  required  notice,  as  there  was  no  "claimant" 
within  seven  din's  from  the  date  of  the  injory. 
61  III.  App.  140.  affirmed. 

4.  Under  a  claase  in  an  aeddent  policy  pro- 
viding for  a  forfeiture  unless  within  30  days 
from  date  of  death  the  company  be  given  veri- 
fied written  proof  thereof  by  "claimant,"  veri- 
fied written  proof  furnished  within  30  days 
from  the  death  of  insured  by  one  who  was  not 
appointed  administrator  for  several  months 
thereafter,  is  sufficient,  as  the  grant  of  letters 
of  administration  relates  back  to  the  death 
of  insured,  and  the  administrator  became 
*Sdaimant"  by  relation,  from  hla  death.  61 
HL  App.  140,  affirmed. 

Appeal  from  appellate  court,  Tbird  dis- 
trict 

Action  Igr  Maria  M.  GolBcta  against  the 
Globe  Accident  Insurance  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
rersed. 

Ghlperfleld,  Giant  A  Cblp^eld,  fur  a^el- 
lant   Abbott  ft  Worley,  for  appellee^ 

BAKER,  J.  This  action  was  npon  a  pol- 
icy of  accident  Insurance  Issued  to  PhtlUp 
OerlBCh,  tbe  plalntUTs  Intestate.  The  decla- 
ration averred  tbat  the  deceased  accidentally 
aererely  and  fatally  strained  and  Injured  bis 
body.  In  the  abdominal  region,  by  lifting  a 
box  of  aahes  and  dnders,  from  which  strain 
and  Injury  he  died.  The  cause  was  tried  In 
the  Canton  dty  court,  before  the  court  with- 
out a  Jury.  After  plaintiff  had  rested  her 
caae,  the  defendant  demurred  to  the  ev- 
idence, but  the  court  overruled  tbe  demur- 
rer, found  tbe  Issues  for  the  plaintiff,  and 
rendered  Judgment  hi  her  favor  for  f2,000; 
and  the  Judgment  has  been  affirmed  the 
appellate  court 

The  Important  question  Is  wbetber  the  ev- 
idence sufficiently  tends  to  show  that  tbe 
death  of  tbe  deceased  was  caused  In  tbe 
manner  alleged  In  the  declaration.  The 
atatem^ts  made  by  Gerlscb  to  his  physldan 
and  to  other  persons  In  regard  to  tbe  cause 
of  the  Injuiy  ^m  which  he  was  suffering 
were  received  In  evidence  1^  the  trial  court 
over  the  objectlmi  of  defendant  None  of 
these  statements  were  made  until  several 
hours,  and  most  of  them  two  or  three  days, 
after  tbe  suivosed  accident  They  formed 
no  part  of.tlie  res  gestte,  and  under  no  rule 
of  law  are  they  competent  evidence.  Rail- 
way Go.  T.  Becker,  128  HI.  S«5,  21  N.  B.  524. 
Nor  la  there  an  exception  made  in  favor  of 
tbe  statement  made  to  his  physicians.  Had 
nich  statement  related  only  to  the  part  at 


his  person  tbat  was  hurt  bis  sufferings, 
symptoms,  and  the  like,  It  would  be  compe- 
tent evidence;  but  the  dedaiatfon  of  the  In- 
sured as  to  the  cause  of  bis  InJuiy  is  not 
proper  or  competent  evidmce.  Whateva 
tbe  rule  may  be  in  other  Jurisdictions,  anch 
Is  the  taw  In  this  state.  Railroad  Co.  v. 
Sntton,  42  UL  438;  CoUIni  T.  Waters,  64  UL 
485. 

But,  excluding  these  statements  ttom  con- 
sideration, la  there  sufficient  other  evidence 
to  establish,  prima  Caci^  the  case  stated  In 
the  declaration?  The  demurrer,  of  course, 
admits  all  that  the  competent  evidence 
proves  or  tends  to  prove.  It  was  the  duty 
of  Gerlscb,  in  pureuance  of  a  contract  with 
one  Jacobs,  to  carry  out  tiie  ashes  and  dn- 
ders from  the  furnace  of  the  bitter's  green- 
house to  tbe  street  about  70  feet  distant; 
and  he  waM  In  tbe  habit  of  doing  so  evoy 
evening.  On  tbe  evening  on  which  It  la 
claimed  he  was  injured,  he  was  seen  shovel- 
ing the  ashes  and  cinders  tsom  the  furnace 
Into  a  wooden  box,  in  which  he  usually  car- 
ried them  out  Into  the  street  The  box  held 
About  IH  buckets,  and  was  then  nearly  fuU. 
No  one  saw  bim  lift  the  box  or  carry  out 
tbe  ashes.  Still  the  ashes  were,  as  matter 
of  fact  carried  out  that  evening.  Although 
there  la  no  direct  evidence  that  Gerlscb  lift- 
ed tbe  box  and  carried  out  the  ashes,  yet 
from  the  facts  and  dKumstances  above 
stated,  the  presumption  that  be  did  so  could 
Justly  be  drawn.  Such  a  conclusion  is  both 
reasonable  and  naturaL  About  half  imst  9 
o'clock  that  evening,  but  Jtst  bow  long  after 
he  was  seen  shoveling  the  ashes  does  not 
appear,  he  complained  of  pains  In  the  lower 
part  of  tbe  abdomen,  which  continued  to  In- 
crease In  severity  until  the  second  day  thra^ 
after,  when  he  took  to  his  bed.  and  a 'few 
days  later  died.  Several  physicians  were  In 
attendance  at  tbe  bedside  ot  Gerlscb,  sll  of 
whom  testifled  at  tbe  trlaL  It  seems  tbat 
two  days  before  his  death,  as  a  last  resort 
they  performed  a  surgical  operation  npra 
him,  and  their  testimony  Is  based  to  a  con- 
siderable extent  upon  the  information  ob- 
tained from  an  examlnatltm  of  the  injured 
parts.  They  all  agree  that  the  canse  of  his 
death  was  intense  inflammation  and  stran- 
gulation of  the  Intestines,  and  tbat  tbe  dis- 
eased condition  arose  from  the  dropping  of 
the  bowels  through  an  adhesive  band— an 
unnatural  growth— which  extended  from  the 
wall  of  the  abdomen  across  to  the  Intestlnea. 
Th^  further  agree  that  some  force  or  mus- 
cular shock  was  required  to  ptish  the  bow- 
ds  through  this  band,  and  th^  give  It  aa 
their  opinion  that  some  strain  or  external 
violence  caused  the  InJuiy  which  resulted  In 
tbebr  patient's  death.  This  evidence  Is  suf- 
ficient when  uncontradicted,  to  make  out  the 
point  sougbt  to  be  established  bj  It;  that  la, 
that  Gerisch  was  strained  or  was  injured 
by  some  external  force.  Tbere  Is,  however, 
no  proof  that  the  deceased  strained  and  In- 
jured bis  body  "by  lifting  a  box  of  dndoa 
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and  ashes";  and  oae  essential  fact— Indeed, 
the  all-important  fact— U  therefore  wanting 
la  order  to  make  out  this  case.  If,  from 
the  fact  that  he  lifted  a  box  of  ashes,  and 
from  the  further  fact  that  he  not  long  after- 
wards suffered  from  the  effects  of  a  strain. 
\t  can  be  inferred  that  such  strain  was 
caused  by  so  lifting  said  box  of  ashes,  the 
missing  link  In  the  chain  will  be  supplied. 
But  this  presumption  cannot  be  Indulged. 
As  we  have  seen,  the  fact  upon  which  It  Is 
sought  to  base  this  presumption,  viz.  that 
Gerisch  lifted  the  box,  Is  Itself  but  a  pre- 
sumption, drawn  from  other  facts  In  evi- 
dence. And  the  law  Is  that  a  presumption 
cannot  be  baaed  upon  a  presumption.  For 
there  Is  no  open  and  visible  connection  be- 
tween the  facts  out  of  which  the  first  pre- 
sumption arises  and  the  fact  sought  to  be 
established  by  the  dependent  presumption. 
Douglass  V.  Mltshell'B  Ex'r,  35  Pa.  St  440; 
U.  S.  V.  Crusell,  14  Wall.  1;  U.  S.  v.  Ross, 
92  U.  S.  2S1.  In  the  case  last  cited,  It  Is 
said.  In  passing  upon  this  questloo:  "Such 
a  mode  of  arriving  at  a  conclusion  of  fact  Is 
generally,  If  not  universally,  Inadmissible. 
No  inference  of  fact  or  of  law  Is  reliably 
drawn  from  premises  which  are  uncertain. 
Whenever  circumstantial  evidence  is  relied 
upon  to  prove  a  fact,  the  circumstances  must 
be  proved,  and  not  themselves  presumed." 
The  record,  therefore,  does  not  make  out  a 
prima  facie  case  for  the  plaintiff,  and  the 
trial  court  erred  In  oTerrulIng  the  demurrer 
to  the  evldenca 

It  is  contended  by  the  defendant  that  the 
policy  was  forfeited  because  the  plaintiff 
gave  do'  notice  to  the  company  within  seven 
days,  etc.  The  provision  of  the  policy  upon 
which  this  point  Is  based  Is  as  follows:  "Un- 
less claimant  gives  home  office,  at  Indianap- 
olis, within  7  days,  written  notice,  stating 
name,  address,  occupation,  date  and  causes 
of  injury,  and  within  90  days  from  date  of 
Injury,  and  within  30  days  from  date  of 
death,  verified  written  proof  thereof,  all 
claims  therefor  shall  be  forfeited."  The  pol- 
icy was  payable.  In  case  of  the  death  of  the 
insured,  to  his  legal  representatives.  Now, 
Gerisch  died  on  the  seventh  day  after  he 
was  injured,  and  within  30  days  after  his 
death  the  plaintiff  caused  "verified  written 
proof  thereof"  to  be  sent  to  the  defendant  at 
its  home  office  In  Indianapolis.  But  the 
point  made  Is  that  she  did  not  send  written 
notice  to  the  company  of  the  fact  of  the  in- 
jury within  7  days  after  the  Injury  occur- 
red. The  plaintiff  did  not  become  the 
"claimant"  until  she  had  taken  out  letters 
of  administration,  and  there  was  consequent- 
ly no  "claimant"  within  7  days  from  the 
date  of  the  injury.  It  Is  clear  that  this  pro- 
vision for  notice  within  7  days  cannot  apply 
to  her.  It  Is  applicable  to  the  insured  only, 
and  not  to  his  legal  representative.  No  oth- 
er construction  of  It  is  reasonable.  More- 
over, this  clause  In  the  policy  Is  for  a  for- 
feiture, and  18  in  the  form  and  phrases  adopt- 


ed by  the  company;  and.  If  It  Is  of  uncer- 
tain meaning,  It  must  be  construed  most 
strongly  against  the  company.  It  might  be 
suggested  that.  If  the  plaintiff  did  not  be- 
come the  claimant  until  she  had  taken  out 
letters  of  administration,  then,  since  she  did 
not  take  out  such  letters  until  several 
months  after  the  death  of  the  insured,  the 
"verified  written  proof"  of  death  necessary 
to  be  sent  to  the  company  within  30  days 
from  the  date  of  death,  did  not  meet  with 
the  requirement  of  the  policy  that  It  be  sent 
by  the  "claimant."  But  a  well-settled  prin- 
ciple of  law  here  comes  to  the  plaintiff's  as- 
sistance. It  is  the  doctrine  of  relation.  Un- 
der It  the  grant  of  letters  of  administration 
related  back  to  the  date  of  the  Intestate's 
death,  and  validated  all  acts  which  came 
within  the  scope  of  an  administrator's  author- 
ity, and  which  were,  in  their  nature,  benefi- 
cial to  the  estate.  She  became  "claimant" 
by  relation  from  the  death  of  the  Intestate. 
Makepeace  v.  Moore,  5  Oilman,  474;  Wells  v. 
Miller,  46  IlL  382;  7  Am.  &  Eng.  Enc.  Law, 
194,  and  cases  cited  In  note  1.  It  follows 
there  was  no  forfeiture  of  the  policy. 

For  the  errors  indicated  herein,  the  judg- 
ments of  the  appellate  court  and  of  the  Can- 
ton city  court  are  reversed,  and  the  cause  Is 
remanded  to  the  latter  court  for  a  new  triaL 
Reversed  and  remanded. 


(ISa  111.  636) 

HABSHBABGBE  t.  OARBOLL  et  al. 
(Bupreme  Oonrt  of  Ullnols.  Nov.  28,  1896.) 

Deed— DeIjIvert— CossTRDCTioft. 

1,  Evidence  that  a  deed  execnted  by  a  father 
to  hie  daughter,  reciting  that  it  was  "only  to 
take  effect  at  toe  death  of  the  grantor,"  was 
recorded  about  a  year  after  it  was  executed, 
and  remained  of  record  for  about  20  years; 
that  the  deed  was  in  the  possession  of  the 
grantee;  that  the  grantor  knew  it  was  record- 
ed; that  he  treated  the  land  as  that  of  the 
grantee,  and  spoke  of  it  as  hers  to  his  neigh- 
bors on  many  occasioBB,-4s  sufEcient,  in  the 
abseuce  of  clear  proof  to  the  contrary,  to  show 
delivery  of  the  deed. 

2.  A  warranty  deed  by  a  father  to  his  daugh- 
ter, reciting  that  it  is  "only  to  take  effect  at 
the  death  ot  the  grantor,"  is  not  void,  as  be- 
ing a  conditional  ^Btamentary  devise  by  deed, 
but  operates  to  convey  the  fee  to  the  gruitee, 
subject  to  a  life  estate  In  the  grantor. 

Appeal  from  circuit  court,  Douglas  county; 
Vrancls  M.  Wright,  Judge. 

SuK  In  equity  by  Samnel  Harshbarger 
against  William  H.  Carroll  and  otbera  to  set 
aside  conveyances.  Judgment  for  defendants. 
Plaintiff  appeals.  Affirmed. 

John  J.  Rea  and  Thomas  W.  Roberts,  for  ap- 
pellant. Eckhart  &  Moore,  for  appellees. 

WILKIN,  J.  On  the  17th  day  of  March, 
1871,  appellant  Samuel  Harshbarger  made 
and  executed  a  warranty  deed  purporting  to 
convey  IGO  acres  of  land  to  bis  daughter, 
Sylvia,  "and  her  heirs,  only  to  take  effect  at 
the  death  of  the  grantor."  Sylvia  afterwards 
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Intermarried  with  David  Cade.  In  1879  she 
died,  leaving  a  daughter,  Delia  Cade,  her  only 
heir.  David  Cade  died  in  1S93.  The  daugh- 
ter, in  1894,  executed  and  delivered  to  Wil- 
liam E.  Carroll  a  warranty  deed,  purporrtng 
to  convey  the  land  deeded  to  her  mother. 
Samuel  HarsUbarger,  the  complainant,  files 
this  bill  In  the  circuit  court  of  Douglas  county, 
tf>  remove  the  two  conveyances  from  the  rec- 
ords of  the  county,  as  clouds  upon  his  title, 
alleging  the  making  of  the  deed  to  bis  daugh- 
ter, Sylvia,  but  averring  that  It  was  never  de- 
livered to  her;  that  the  deed  was  made  to  her 
with  the  understanding  that  she  was  to  take 
care  of  him  in  his  old  age;  but  that  she  failed 
Id  do  so.  It  is  further  averred  that  some  per- 
son (whom  he  believes  to  have  been  David 
Cade)  fraudulently  abstracted  the  deed  from 
among  his  papers,  made  certain  changes  there- 
in, and  caused  It  to  be  recorded,  without  his 
knowledge  or  consent,  and  that  he  knew  noth- 
ing of  the  recording  of  the  deed  until  about 
60  days  before  the  filing  of  the  bill  In  this 
cause.  William  E.  Carroll  and  his  wife  and 
Delia  Cade  are  made  parties  defendant.  Up- 
on the  hearing,  the  bill  was  dismissed  for 
want  of  equity,  and  complainant  now  prose- 
cutes tbis  appeal. 

The  several  grounds  of  error  ui^red  by  ap- 
pellant may  be  properly  considered  under  the 
heads,  viz.:  First,  did  the  court  below  err  in 
finding  that  there  was  a  delivery  of  the  deed 
by  appellant  to  bis  daughter;  and,  second.  In 
not  finding  that  the  deed  was  testamentary 
In  Its  character,  and  void  as  being  ki  confilct 
with  the  statute  of  wills? 

It  appears  that  the  grantor,  at  the  time  of 
nmking  this  deed,  conveyed  lands  to  several 
of  his  children,  delivering  their  deeds,  which 
were  recorded  soon  thereafter.  Sylvia  was  his 
only  daughter,  yet  unmarried,  and  resided 
with  him.  Her  deed  was  placed  on  record  by 
some  one  in  1872,  before  her  marriage.  The 
evidence  regarding  the  delivery  of  the  deed  Is 
somewhat  vague,  and  admitted  to  be  conflict- 
ing; yet  we  think  the  more  reasonable  testi- 
mony sufficiently  shows  the  deed  to  have  been 
in  the  possession  of  the  daughter  (the  gran- 
tee) and  her  husband,  David  Cade.  Where  a 
deed  duly  executed  Is  found  In  the  hands  of 
the  grantee,  there  is  a  strong  Implication  that 
It  has  been  delivered,  and  only  clear  and  con- 
vincing evidence  can  overcome  the  presump- 
tion. Tunison  v.  Ohambiln,  88  111.  379.  The 
deed  had  been  recorded,  and  that  also  raises 
the  presumption  that  it  had  been  delivered. 
HImes  V.  KelghbUngher,  14  III.  469;  Warren 
V.  Town  of  Jacksonville,  15  111.  236. 

The  theory  of  appellant  that  the  deed  had 
been  abstracted  from  his  papers,  and  placed 
on  record  by  David  Cade,  Is  not  supported  by 
the  evidence,  as  It  clearly  appears  that  It  was 
recorded  before  he  came  Into  appellant's  fam- 
ily, and  even  before  he  had  met  and  become 
acquainted  with  the  daughter,  Sylvia.  Under 
these  facts,  the  burden  was  cast  upon  appel- 
lant to  clearly  show  that  the  deed  was  not 
delivered.  The  evidence  tends  to  show  that  | 


be  knew  It  had  been  recorded.  The  file  mark 
of  the  recorder  showing  that  fact  was  upon 
It,  and,  since  the  death  of  the  grantee,  it  has 
been  In  his  possession.  His  brother  testifies 
positively  to  a  conversation  with  him  In  which 
be  told  him  it  was  recorded.  It  is  clear  that 
he  treated  the  land  as  that  of  his  daughter, 
speaking  of  It  as  hers  to  bis  neighbors  and 
friends  on  many  occasions.  Taking  these 
facts  into  consideration,  and  also  that  the 
lands  bad  been  assessed  In  the  name  of  the 
daughter,  and  the  taxes  paid  by  complainant, 
we  think  the  chancellor  was  fully  Justified  in 
finding  that  the  deed  had  been  delivered. 

But  it  is  contended  that,  no  matter  whether 
it  was  delivered  or  not,  she  acquired  no  right 
or  Interest  in  the  land  conveyed,  because  It  is 
absolutely  void  upon  its  face,  being  in  con- 
flict with  the  statute  of  wills.  The  language 
of  the  deed  Is:  "This  Indenture,  made  this 
17th  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-one,  be- 
tween Samuel  Harshbarger,  Sr.,  party  of  the 
first  part,  and  Sylvia  Harshbarger  and  her 
heirs  (only  to  take  effect  at  the  death  of  the 
grantor),  party  of  the  second  part,  witnesseth: 
That,"  etc.  Then  follow  formal  parts  of  the 
old  form  warranty  deed.  Appellant's  counsel 
Insist  that  it  thus  appears  that  the  grantor 
intended  a  conditional  testamentary  devise, 
and  undertook  to  make  a  deed  fill  the  office 
of  a  will.-  We  do  not  think  so.  The  cases  cit- 
ed by  counsel  supporting  their  view  are  not 
in  point,  as  here  the  deed  was  delivered  to  the 
grantee.  This  case  Is  similar  In  fact  and  prin- 
ciple to  that  of  Sbackelton  T.  Sabree,  86  111. 
619.  In  that  case  the  language  of  the  deed 
was:  "This  deed  not  to  take  effect  until  after 
my  decease;  not  to  be  recorded  until  after  my 
decease."  The  deed  was  properly  executed 
and  delivered.  There,  as  here,  the  co'ntenUon 
was  urged  that  the  deed  was  in  the  nature  of 
a  testamentary  paper,  and,  as  such,  was  not 
so  executed  and  authenticated  as  to  become 
operative  and  valid.  In  disposing  of  that  con- 
tention it  was  said:  "Was  this  deed  void,  or 
did  it  operate  to  convey  the  fee  at  the  death 
of  the  grantor?  Had  he  conveyed  .a  hfe  es- 
tate to  another,  or  bad  he  conveyed  to  an- 
other to  bold  in  trust  for  him  during  his  life, 
tlien  it  would  have  been  free  from  all  doubt; 
or  had  be.  In  tbe  same  instrument,  reserved  a 
life  estate  ta  himself,  we  apprehend  that  It 
will  be  conceded  that  the  title  would  have 
passed  to  the  grantee;  •  •  •  and,  had  he 
expressly  reserved  in  this  deed  a  life  estate, 
he  would  have  held  in  tbe  same  manner.  If, 
then,  in  eltlier  of  these  cases,  the  grantor 
could  thus  hold  tbe  title  necessary  to  support 
a  remainder,  why  not  when,  by  opersjtion  of 
law  and  construction  of  the  deed,  be  holds  a 
life  estate  in  legal  effect  tbe  same?  We  are 
unable  to  perceive  any  reason  In  law  or  la 
fact."  And,  further:  "Here  the  remainder- 
man was  in  being,  named  as  grantee,  and  no 
reason  is  seen,  since  livery  of  seisin  has  been 
abolished,  why  the  fee  In  remainder  did  not 
rest  on  the  dellverr  of  the  deed,  which  has 
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been  adopted  as  a  aubsUtute  for  Urery."  By 
the  act  of  delivery,  the  title  to  tlie  fee  In 
llie  lands  In  controversy  vested  in  Sylvia 
Harshbai^er.  reserving  a  life  estate  In  the 
grantor.  The  decree  of  the  court  below  Is  in 
conformity  with  the  facts  and  law  of  the  case, 
and  will  be  affirmed.  Affirmed* 

(US  IlLSB) 

UOORB  et      T.  CITT  OF  MATTOON. 

(Sopreme  Conrt  of  lUinoIs.   Kov.  23,  1896.) 

PUBLIO  lUPSOVBMBNTS— FaiLURS  OP  AIX  COMUIS- 
BIOHI1M  TO  ACT. 

Under  Bev.  8t  c.  24,  art  9,  H  20-26,  rela- 
tive to  local  improvements  by  cities,  providing 
that  the  city  council  shall  appoint  three  commis- 
Bloners,  who  shall  make  an  estimate  of  the  cost, 
and  report  the  same  in  writing  to  the  council, 
and  shall  make  an  asaeasment,  which  shall  be 
filed  with  the  county  court,  a  report  signed  by 
two  only  of  the  three  commissioners  apiHiint- 
ed  does  not  comply  with  tiie  statnte,  ana  judg- 
ment confirming  Q>ecial  assessments  for  the 
cost  of  such  improvements  ordered  ujfaa  the 
report  is  vcid. 

Error  to  Goles  county  court;  "L.  0.  Hen- 
ley»  Judge. 

Proceedinga  Iff  tbe  city  of  Mattoon  to  con- 
firm special  assessments  tax  street  IminroTe- 
moits.  Default  Judgments  tendered  against 
John  W.  Moore  and  others,  who  bring  writ 
of  error.  RererBed. 

D.  T.  Hclntyre,  tat  plalntUEs  in  earn.  T. 
N.  Henley.  James  W.  Crai^,  and  Edward 
O.  Craig,  for  defendant  In  error. 

BAKER.  J.  The  city  of  Mattoon  ordered 
the  Improvement  of  Charleston  street,'  In  said 
city,  between  the  east  line  of  West  First 
street  and  tbe  west  line  of  East  Ninth  street, 
by  grading,  curbing,  tUlng,  and  paving;  the 
same  to  be  paid  for  by  special  assessment 
Proceedings  were  had  In  the  county  court  of 
Coles  county,  upon  application  of  tbe  city, 
wherein  a  default  was  taken  against  the 
plaintiffs  In  error,  and  Judgment  rendered 
confirming  the  assessment  rolL  The  cause 
Is  brought  here      writ  of  error. 

Among  other  objections  raised  against  tbe 
Talidl^  of  tlie  Judgment  are  these:  That 
the  ordinance  upon  which  It  Is  based  Is  uncer- 
tain and  insufllcient,  and  that  the  report  of 
tbe  commissioners  appointed  by  the  council 
Is  not  a  compliance  with  the  requirements  of 
tbe  statute.  If  either  of  these  objections  is 
well  made,  the  Judgment  of  confirmation 
must  be  reversed;  for  tbe  foundation  of  a 
valid  Judgment  Is  a  valid  ordinance  and  valid 
report 

The  objection  made  to  the  report  of  the 
commls^ners  appointed  by  the  city  council 
to  estimate  the  cost  of  tbe  proposed  Imptove- 
ment  Is  that  said  report  was  made  and  signed 
by  two  only  of  the  three  commissioners. 
The  statute  >  requires  that  the  petition  filed 
In  Uie  county  court  shall  recite  the  report  of 
said  commisdoners,  thereby  making  a  proper 
report  a  prerequisite  to  a  valid  Judgment  of 
confirmation.    Here  J.  A.  McFall,  L.  L.  Leh- 

1  Bev.  St  c  24,  art  9,  U  20-26.  ■ 


man,  and  William  R.  Mitchell  weie  appointed 
commissioners,  and  the  report  annexed  to  the 
petition  was  signed  by  but  two  of  them, 
McFall  and  Lehman.  It  nowhere  appears 
that  tbe  third  commissioner,  Mitchell,  met  or 
acted  with  those  who  made  the  report  or 
took  any  part  In  the  proceedings.  The  report 
is  consequently  insufficient  The  statute  con- 
templates that  the  commissioners  shall  act 
Jointly.  Action  by  two  only  of  them  cannot 
be  sustained.  AdcotA  v.  City  of  Chicago, 
160  m.  611.  43  N.  E.  589;  McCbeaney  v.  Peo- 
ple, 148  111.  221,  35  N.  B.  739;  Boynton  v. 
People,  156  lU.  66.  39  N.  E.  622. 

The  objection  made  to  the  validity  of  the 
ordinance  is  that  H  does  not  indicate  the  na- 
ture, character,  locality,  and  description  of 
tbe  proposed  Improvement  In  respect  to  one 
or  more  of  the  matters  to  which  our  attention 
is  called,  the  ordinance  cannot  be  regarded  as 
a  model  of  perspicuity;  bnt  a  majority  of 
the  court  are  of  <H)lnlon  that,  when  all  of  its 
various  provisions  are  taken  Into  considera- 
tion, there  is  not  such  a  failure  to  specify 
the  nature,  character,  locality,  and  descrip- 
tion of  tbe  improTonent  as  to  invalidate  such 
ordinance. 

For  tbe  error  Indicated  herein,  the  Judg- 
ment of  c<mfirmatlon,  as  to  the  property  of 
j^alntltCs  In  error.  Is  reversed.  Beversed. 

(1S9  III.  861) 

MASON  V.  CITT  OF  CHICAGO  et  al. 

KOHLSAAT  v.  SAME. 

(Snprane  Court  of  Illinois.  Nov.  9,  1S96.) 

DsDioATioN  or  Bthbbt— BioHT  OF  Fdrcbabsr  or 
Lots  —  Wdbn  Lost  bt  Laches  —  Action  — 
Whe*(  Cohhencbd  ab  to  Ixtkrvenbh. 

1.  Purchasers  oflots  from  an  ownerof  a  tract 
who  has  platted  it  are  barred  of  any  right 
to  claim  that  certain  parts  of  the  tract  are 
dedicated  to  use  as  streets  or  public  groonds, 
either  on  the  ground  that  they  are  bo  shown 
by  the  plat,  or  were  so  represented  by  their  ven- 
dor, where  snch  portions  have  been  visibly  oc- 
cupied and  used  as  private  property  for  more 
than  20  years  since  their  purchase. 

2.  Where  persons  intervene,  and  become  par- 
ties to  a  pending  suit,  as  to  them  the  suft  is 
to  be  regarded  as  having  been  commenced  at 
the  time  of  thoir  intervention. 

Appeal  from  superior  court,  Cook  county;  El- 
liott Anthony,  Judge. 

Consolidated  suits  In  chancery,  the  first  by 
the  city  of  Chicago  and  city  of  Lake  View 
against  Parker  R.  Mason  and  Peter  N.  Kohi- 
saat  and  tbe  second  by  Peter  N.  Kohlsaat, 
Parker  R.  Mason,  and  others  against  tbe  dty 
of  Chicago  and  the  dty  of  I<ake  View  and  oth- 
ers, interveners.  Decrees  In  ftivor  of  the  city 
of  Chicago  and  tbe  Interveners,  and  Mason  and 
Kohlsaat  appeal.  Reversed. 

On  the  25th  day  of  December,  1SS4,  the  town 
of  Lake  View,  since  Included  as  a  part  of  the 
city  of  Chicago,  filed  Its  bill  In  chaocery  against 
appellants,  alleging  that  Elisha  E.  Hundley,  by 
his  plat  of  what  was  designated  as  "Hundley's 
Subdivision"  at  a  tract  therein  described,  dedi- 
cated tbe  certain  strip  of  land  In  question  In 
this  case  as  a  public  street  or  hlj^way;  that  the 
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defendants  bad  entered  Into  posseBslon  of  that 
strip  under  a  claim  of  ownership,  and  excluded 
the  public  therefrom,  and  were  then  engaged 
In  carting  and  removing  sand  and  gravel  from 
the  premises.  The  bill  prayed  for  an  account- 
ing and  Injunction.  It  was  afterwards  amended, 
and  was  answered  by  defendants  denying  the 
alleged  dedication,  and  admitting  that  they  had 
excluded  the  public  from  said  strip  of  land,  set- 
ting up  as  a  defense  the  statute  of  limitations 
and  laches,  and  the  final  judgment  In  their  favor 
rendered  In  an  action  of  ^ectuKnt  broi^ht  by 
said  complaint  to  recover  said  strip.  Afterwards, 
on  December  22, 1888,  appellants  and  others  filed 
their  bill  In  chancery  against  the  city  of  Lake 
View  and  Sanders,  its  comnyiaaioner  of  public 
works,  alleging  that  complainants  were  the 
owners  of  the  said  strip  of  land,  and  that  the 
said  strip  had  never  been  dedicated  to  the  pub- 
lic for  any  purpose,  and  that  the  city  of  Lake 
View  and  Its  said  commissioner  were  threat- 
ening to  remove  complainants'  fences  and  im- 
provements from  the  strip,  and  to  devote  the 
land  which  belonged  to  them  to  the  uses  of 
the  public;  praying  that  the  defendants  be  en- 
Joined  from  BO  doing.  Answer  was  filed  to 
this  bill,  and  on  the  5th  of  February,  1892,  the 
city  of  Chicago,  as  successor  to  the  town  of 
Lake  View,  filed  Its  cross  bill  against  ^pel- 
lants,  alleging  that  Hundley,  by  his  plat  of  said 
subdivision,  dedicated  the  strip  of  land  in  ques- 
tion to  the  public,  and  that  the  town  of  Lake 
View  acc^ted  the  dedication,  praying  the  same 
relief  as  is  prayed  In  the  bill  of  the  town  of 
I^e  View.  On  the  same  day  James  Payne 
and  some  20  others,  by  leave  of  court  inter- 
vened, and  became  parties  to  the  said  bill  filed 
by  appellants,  and  filed  their  answers  and  cross 
bills  therehi,  alleging  that  they  were,  respective- 
ly, owners  and  in  possession  of  certain  lots  and 
premises  dtuated  in  said  resubdivislon,  and  as 
such  owners  were  interested  in  said  Utlgatlra, 
and  In  having  said  strip  of  land  in  controversy 
kept  open,  and  alleging  that  said  Hundley,  by 
his  said  plat,  and  by  his  acts  and  declarations, 
intended  to  and  did  dedicate  the  said  strip  of 
land  to  the  use  and  benefit  of  the  public  as  a 
street,  driveway,  highway,  or  public  ground, 
so  far  as  the  owners  of  said  subdivision  were 
cnicemed,  and  that  they  had  a  peculiar  and 
special  Interest  In  maintaining  said  strip  as  de- 
voted to  such  usea  They  further  alleged  that 
on  December  3,  1873,  said  Hundley  executed 
and  delivered  a  deed  to  Parker  H.  Mason,  one 
of  appellants,  conveying  all  the  riparian  rights 
wl^ch  be  bad  in  front  of  lots  1  to  21  and  33 
to  37,  In  Pine  Grove,  the  subdivision  previous- 
ly made,  and  the  said  Mason  and  others  claim- 
ing under  him  were  claiming  to  own  the  land 
east  of  sold  lots,  and  to  have  the  absoltite 
right  to  control  and  dispose  of  the  sand  and 
soil  thereof,  and  that  the  said  lot  owners  in 
said  resubdivislon  had  no  right  or  hiterest 
therein.  They  also  alleged  that  after  the 
death  of  Hundley,  the  executors  of  his  will, 
by  their  deed,  purported  to  convey  all  the  in- 
terest of  themselves  and  the  said  Hundley  to 
the  land  lying  between  the  east  line  of  lots  from 
4  to  U  In  Uock  7  In  said  subdivision  and  liUce 


Michigan  to  the  wife  of  said  Mason,  which 
deed  was  made  October  13,  1882.  The  cross 
bill  also  alleged  that  for  20  years  or  more  said 
Hundley  bad  abandoned  all  claim  of  ownership 
to  said  atrip  In  Its  entire  length  and  breadth  and 
recognized  the  same  to  be  devoted  to  the  uses 
and  benefits  of  the  public,  and  represented  said 
lots  to  be  fronting  upcm  said  strip  of  land  as 
devoted  to  the  uses  aforesaid.  The  cross  bill 
further  alleged  that  said  deeds  tended  to  create 
a  cloud  on  the  title  and  rights  of  the  complain- 
ants, and  that  the  property  owned  by  them  re- 
spectively was  purchased  directly  from  said 
Hundley,  and  that  it  was  part  of  the  consid- 
M^tion  that  said  strip  of  land  was,  and  always 
should  be.  open  to  the  uses  and  purposes  afore- 
said; prayed  for  a  cancellation  of  the  deeds 
aforesaid,  and  that  the  defendants  be  restrained 
from  selling  or  hauling  away  sand  and  gravel, 
and  committing  waste  thereon,  etc.  Answers 
and  replications  were  filed,  and  upon  the  hear- 
ing of  both  bills  before  the  same  chancellor  at 
the  same  time  one  Levi  W.  Yaggy,  who  testi- 
fied as  a  witness,  claimed  to  be  the  owner  and 
ia  possession  of  lots  1  and  2  in  block  7,  front- 
ing upon  the  strip  of  land  In  question,  was 
made  defendant,  and  adopted  as  bis  own  the 
answer  and  cross  bill  of  said  Payne  and  oth- 
ers. It  appeared  that  In  February,  1853, 
EUsha  E.  Hundley  made  a  plat  of  certain  lands 
of  which  be  was  the  owner,  and  which  Includ- 
ed the  strip  in  controversy,  under  the  name  of 
"Pine  Grove,"  the  following  being  a  c(V7  oC 
that  plat: 
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Afterwards,  on,  October  24,  1855,  said  Hund- 
ley, as  the  owner  ot  lota  3  to  21  and  33  to  37 
In  said  subdivision,  resubdlvlded  the  same,  and 
made,  admowled^.  and  recorded  the  plat  of 
said  resubdirlslon,  i^Kat  whlcli  this  oontiover^ 
has  arisen,  and  which  is  as  fbllowi: 


Upon  the  final  hearing  of  the  two  cases  the 
court  found  the  equities  in  favor  of  the  city  of 
Chicago  and  the  said  property  owners  and 
against  appellants,  and  tiiat  the  strip  of  land 
In  question  had  been  dedicated  to  the  public  as 
a  street  or  highway,  and  had  been  duly  ac- 
cepted as  such  by  the  proper  authorities,  and 
sustained  also  the  cross  bills  of  the  individual 
propert7  owners.  A  separate  decree  was  ren- 
dered in  each  rase,  and  in  Its  findings  covered, 
the  entire  strip  of  the  lake  front,  including  that 
part  in  front  of  block  12  as  well  as  the  parts 
in  front  of  blocks  6  and  7,  but  It  was  provided 
In  the  decree  by  consent  that  they  should  not 
affect  the  part  in  front  of  block  12.  So  much 
of  said  strip  as  lay  between  block  12  and  Lake 
Michigan  had  been  In  the  case  of  City  of  Chi- 
cago V.  Dreiel,  141  111.  89,  30  N.  E.  774,  ad- 
Judged  to  be  the  private  property  of  the  said 
Drezel.  From  these  decrees  Mason  and  Kohl- 
saat  have  prosecuted  these  awKals,  and  they 
have  been  taken  and  considered  together. 

J.  E.  Muoroe  and  E.  Roby,  for  appellants. 
W.  O.  Beal,  for  appellees. 

OARTEB,  J.  (after  stating  the  facts).  It 
was  determined  in  City  of  Chicago  t.  Drezel, 


141  lU.  89,  30  N.  E.  774,  that  the  plat  of 
October  24,  1855,  Involved  in  that  as  well  as 
In  this  case,  was  not  In  conformity  with  the 
statute,  and  did  not  operate  as  a  statutory 
dedication  or  conveyance  to  the  public  Or  to 
any  municipality  of  the  strip  of  land  lying 
between  the  east  line  of  blocks  6,  7,  and  12 
and  Lake  Michigan.  We  are  satisfied  with 
that  decision  and  the  reasons  given  in  the 
opinion  In  that  case,  and  see  no  reason  tor 
further  discussion  of  that  question.  Even  if 
the  fee  had  been  vested  in  the  town  of  Lake 
View  by  the  plat,  It  la  clear,  as  there  shown, 
that  the  Judgment  roidered  for  the  defend- 
ants (appellants  here)  in  the  ejectment  suit 
brought  by  the  town  before  It  wa^  united 
with  Chicago,  claiming  title  In  fee,  would 
preclude  the  city  of  Chicago  from  now  claim- 
ing to  be  the  owner  In  fee  of  said  land.  The 
question  chiefiy  argued  and  pressed  upon  our 
attention  by  counsel  on  both  sides  Is,  was 
there  or  not  a  dedication  as  at  common  law 
of  said  strip  of  land  by  Mr.  Hundley,  evi- 
denced by  the  making  and  recording  of  the 
plat,  and  by  his  contemporaneous  and  subse- 
quent acts  and  declarations?  Only  so  much 
of  said  strip  as  lies  between  block  12  and  the 
lake  was  involved  hi  that  case,  but  the  evi- 
dence there  as  here  related  to  the  entire  strip, 
and  it  was  held  that  the  evidence  was  not 
sufficient  to  show  with  sufficient  certainty 
and  deomesa  either  any  Intention  on  the  part 
of  Mr.  Himdley  to  make  such  dedication,  or 
any  acceptance  on  the  part  of  the  public  or 
of  the  town.  We  have  carefully  examined 
and  considered  the  evidence,  and,  while  It  Is 
claimed  on  the  part  of  appellee  that  a  stronger 
case  was  here  made  by  the  city  In  the  court 
below  than  was  made  in  the  Drexel  Case, 
we  are  unable  to  see  that  It  Is  sufficient  to 
establish  the  dedication  daimed,  and  have 
arrived  at  the  same  conclusion  reached  In  that 
case,  so  far  as  the  rights  of  the  public  (x  ot 
the  city  are  concerned,  to  so  much  of  said 
strip  as  lies  between  blocks  6  and  7  and  Lake 
Michigan,  and  not  Included  within  the  bound- 
aries of  the  east  and  west  streets  extended 
to  the  water's  edge,  called,  beginning  at  thi 
north  end,  respectively,  Grace,  Nellie,  and  Ad- 
dison streets.  The  claim  of  Payne,  Yaggy, 
and  others,  individual  property  owners  in  said 
resubdivlslou,  that  they  purchased  their  re- 
spective lots  by  the  plan  and  plat  laid  out 
and  adopted  by  Mr.  Hundley,  showing  this 
and  other  strips  of  land  left  open  toe  streets, 
highways,  and  public  grounds,  and  upon  rep- 
resentations made  by  him  and  his  agents  that 
Bald  strips  were  so  Intended,  and  that  said 
Hundley  and  all  claiming  tlirough  or  under 
him  are  estopped  from  denying  such  dedica- 
tion, so  far  at  least  as  the  rights  of  said 
property  owners  are  concerned,  presents  a 
question  which  was  not  Involved  In  the  Drex- 
el  Case.  But,  from  the  view  we  have  taken 
of  the  case,  thla  claim  la  not  austalned  by 
the  evidence,  at  least  no  further  than  as  It 
may  affect  said  east  and  west  streets  men- 
tioned In  the  records  as  Grace,  Nellie,  Addl- 
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Bon,  and  Oornella  streets.  These  streets, 
while  not  specified  on  the  plat  as  streets,  nor 
designated  by  name,  so  as  to  make  a  suffi- 
cient statutory  dedication,  were  so  laid  out 
as  to  correspond  at  their  eastern  termini  with 
vhat  were  already  public  streets  known,  re- 
spectively, by  the  names  abore  mentioned, 
and  apparently  Intended  as  extensions  of  aatii 
streets  throughout  the  resubdMslon,  and 
were,  with  what  are  now  called  Evanston 
and  Pine  GroTO  avenues,  Intersecting  them 
at  right  angles,  and  extending  through  said 
subdivision,  treated  by  Mr.  Hundley,  not  only 
as  shown  by  the  plat,  but  by  his  subsequent 
acts,  as  public  streets,  and  were  accepted, 
Improved,  and  used  as  such  by  the  public  It 
Is  trae,  there  Is  no  contention  as  to  these  cross 
streets,  except  as  to  whether  they  end  la  a 
cat  de  sac  at  the  western  line  of  the  land  In 
controversy  or  extend  through  the  same  to 
the  wator's  edge.  In  truth,  It  Is  not  so  much 
contended  by  appellees  that  these  streets  ex- 
tend to  the  water's  edge  as  that  by  their  con- 
nection with  the  strip  In  controversy  lying 
between  the  water's  edge  and  what  by  the 
plat  appears  to  be  their  eastern  termini  It  1b 
made  to  appear  that  by  the  making  and  re- 
cording of  the  plat  they  are  stamped  with  the 
character  of  public  ground.  So  Car  as  ap- 
pears from  the  face  of  the  plat  itself,  this 
would  seem  to  be  true,  except,  perhaps,  as 
to  Grace  street,  where  the  center  line  a];^;>earB 
to  have  been  extended  to  the  lake;  but  in 
considering  whether  or  not  there  has  been  a 
common-law  dedication,  or  whether  or  not, 
as  to  the  Individual  iHroper^  owners  who 
dalm  to  have  purchased  by  the  plat,  aiq}el- 
lanta  are  estopped  from  d«iylng  that  the 
strips  in  question  are  streets  or  public 
grounds,  imder  the  issues  many  tacts  and 
drcnmatances  shown  by  the  evidence  must 
also  be  considered  In  connection  with  the 
plat.  Mr.  Wilson,  who  seems  to  have  been 
connected  officially  with  the  town  of  lAke 
View  since  1870,  part  of  the  time  as  town 
clerk,  testified  that  by  the  direction  of  the 
town  board  he  graded  and  improved  Grace 
street  to  the  lake,  and  In  ddng  so  deposited 
the  refuse  sand  and  other  material  go  this 
open  strip  In  front  of  block  6;  that  the  work 
was  dcKie  in  1870  or  1871,  and  that  Mr.  Hund- 
ley then  claimed  the  land  where  he  deposited 
the  sand  In  Crtmt  of  block  6  as  belonging  to 
him,  and  threatened  to  sue  Wilson.  As  we  un> 
deratand  the  testimony  of  this  witness,  Mr. 
Hundley  did  not  complain  of  the  Improve- 
ment of  Grace  street,  but  of  the  placing  of 
the  excavated  material  on  his  land  In  front 
of  blo(^  6.  Mr.  Bundle's  position  in  this 
respect  Is  betio-  established  by  his  acts,  which 
are  clearly  proved  in  dealing  with  the  land, 
than  by  the  testimony  of  witnesses  as  to  what 
he  said  so  many  years  ago.  About  the  time 
mentioned  by  Wilson,  Hundley  built  a  fence 
upon  the  strip  In  controversy  along  the  south 
side  of  Grace  street,  and  extended  it  175  feet 
east  of  the  east  line  of  the  block  to  a  point 
sot  tiar  ihnt  of  the  mter*s  edge,  and  thence 


southerly  about  140  feet  He  also  built  a 
sidewalk  on  the  south  side  of  Grace  street 
across  this  strip  outside  of  this  fence,  and 
extending  mors  than  100  feet  towards  the 
lake.  This  fence  and  the  sidewalk  was  nevar 
removed,  but  still  remain.  This  was,  of 
course,  many  years  after  the  plat  was  mdde, 
but  there  Is  not  sufficient  evidence  in  the  rec- 
ord to  show  that  Mr.  Hundley  had  previously 
dedicated  this  strip  to  the  public,  or.  If  he 
had  that  Intention  when  the  plat  was  made, 
that  his  offered  dedlcatlcn  had  been  accepted. 
Some—perhaps  the  larger  number— of  the  wit- 
nesses testis  that  following  the  making  of 
the  i^t  he  said  be  Intended  that  there  sboold 
be  a  public  street  along  there,  while  some 
say  he  said  be  Intended  it  for  the  abutting 
property  owners  fronting  tm  the  lake,  to  be 
improved  and  beautified  for  their  use  and 
benefit  The  latt^  view  Is  more  consistoit 
with  the  acts  of  all  parties  In  Interest  than 
is  the  former;  yet  the  evidence,  when  con- 
sidered In  all  Its  bearings,  tends  to  prove 
rather  the  lac^  of  any  settled  definite  pur^ 
pose  on  the  part  of  Mr.  Hnndl^  In  this  re- 
gard than  othmrlse.  Counsel  far  appellees 
ask,  why  would  be  make  and  record  a  plat 
with  lota  fronting  upon  this  strip  if  he  did 
not  Intend  It  as  a  street  or  highway  by  means 
of  which  access  might  be  had  to  such  lots? 
And  It  is  Justly  said  that  It  could  not  weU 
be  supposed  that  be  intended  these  lots  to 
abut  upon  a  piece  of  private  property  whlcb 
might  after  the  lots  were  sold,  be  buUt  i4>on 
or  devoted  to  private  use  to  the  almost  total 
destmctioD  of  the  value  and  usefulness  of  tba 
lots  fronting  up<»i  it  Still  It  Is  not  can 
it  be,  dalmed  that  simply  by  so  dividing  and 
platting  his  land,  and  In  a  mann^  insuffl- 
cloit  to  establish  a  statutory  dedication,  that 
act  alone  would  amount  to  a  dedication  at 
common  law.  He  might  of  courae,  make 
such  a  plat  ^d  reserve  the  question  of  tba 
use  of  the  strip  for  future  determination.  He 
coTild  devote  It  to  puUlc  uses,  or  so  loog  as 
he  retained  control  of  it  and  did  not  by  the 
sale  of  lots  with  reference  to  It  as  open  pub- 
lic ground,  or  as  a  street,  estop  blms^,  he 
could,  in  the  absence  of  acceptance  of  It  by 
the  public,  <Aange  bis  mind  In  deolhig  with  It 
even  If  he  bad  orif;Iually  intended  to  dedicate 
it  as  a  public  highway. 

A  part  of  the  strip  In  question  in  ftvnt  of 
blo<^  7  was  fenced  in  as  early  as  1862,  and 
since  1871,  Mason,  one  of  the  appellants,  haa 
been  In  poesesslon  of  at!  that  part  of  the  strip 
In  front  of  block  7,  claiming  to  own  it.  He 
fenced  It  in  In  1872,  and  it  has  remained  so 
fenced  ever  since,  except  that  It  was  <^ued 
that  year  to  allow  the  owners  of  property 
abutting  on  this  strip  to  construct  at  their 
own  expense  a  20-foot  driveway,  which  drive- 
way, after  having  Deen  used  for  a  short  time, 
was  washed  away,  or  covered  wltii  sand  by 
the  action  of  the  watera,  and  was  abandoned, 
and  the  fence  restored.  The  property  owners 
abutting  on  this  strip  expended  considerable 
sums  of  mon^  la  erecting  plan  on  the  mar- 
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gin  of  the  I&ke  to  prevent;  and  did  tbneby 
prevent,  the  encroachment  of  the  lake  apon 
much  of  the  land  in  soutrorersy  as  well  as 
upon  their  lots,  and  by  the  same  means  the 
width  of  the  atrip  was  Increased.  Some 
these  owners  made  other  Improvementi  by 
hauling  and  depositing  black  soil  upon  the 
sandy  beach,  by  planting  trees,  sowing  grass 
seed,  and  otherwise  Improving  the  land. 
Hundley,  and  after  his  death  his  execators, 
made  deeds  to  several  of  the  lot  OYmeru 
whose  lots  abutted  on  this  strip,  coDTeylng  to 
them  all  riparian  rights  In  front  of  their  prop- 
erty, and  by  other  deeds  purported  to  convey 
In  express  terms  parts  of  the  atrip  Itself.  It 
Is  claimed  by  appellees  that  the  fencing  In  of 
portions  of  the  strip  was  not  done  under  claim 
of  ownership,  and  in  hostility  to  the  claims 
of  appellees,  but  to  protect  the  lots  of  the  lot 
owners  from  sand  which  the  wind  carried 
upon  their  premises,  and  to  keep  out  Intrud- 
ers, who  were  In  the  habit  of  hauling  away 
the  sand  and  gravel  to  be  used  for  building 
puiXKiees,  which  was  deposited  on  the  beach 
of  the  lake.  But  this  view  Is  not,  we  think, 
established  by  the  evidence,  nor  Is  It  shown 
that  the  public  had  any  rights  to  be  thus  In- 
vaded. If  It  had.  It  is  sMnewbat  strange  that 
no  action  was  taken  for  so  many  years  by 
the  town  of  Lake  View,  or  by  any  one  rep- 
resenting the  public  Interests,  when  the  town 
had  notice,  as  Mr.  Wilson  testmea,  that  Mr. 
Hundley  was  claiming  the  strip  as  his  pri- 
vate property,  and  he  and  those  In  privity 
wltb  htm  In  possession  of  It,  and  devot- 
ing it  to  their  own  private  usee.  Nor  was 
there  any  money  expended  or  labor  bestowed 
oa  behalf  of  the  town  or  the  public  in  any 
yfaj  upon  the  land  In  question.  But  under 
their  several  claims  of  ownership  and  posses- 
sion, the  appellants,  or  some  of  them,  and 
those  with  whom  they  were  In  privity,  re- 
tained possession.  Improved  parts  ct  the  land, 
and  sold  and  removed  large  quantities  of 
sand  and  gi;p.vel  from  other  parts  without 
hindrance  for  more  than  20  years.  There 
was  no  traveled  road  there.  It  was,  so  far 
M  It  was  unfenced  and  snfflclently  level,  used 
to  some  extent  by  the  public  In  passing  along 
the  lake  shore,  bnt  no  more  than  any  vacant 
and  unoccupied  land  similarly  situated  would 
be  used.  But  It  was  not  only  proved  with- 
out contradiction  thJit  It  was  Mr.  Hundley's 
Intention  that  the  east  and  west  streets  above 
mentioned  should  be  public  streets  through 
to  the  lake  as  continuations  of  the  streets  with 
whldi  they  connect  on  the  west,  bnt  It  was 
proved  also  that  they  were  open  and  used 
to  the  water's  edge,  and  that  sewers  were 
laid  and  extended  In  some  of  th^  to  the 
lake.  It  Is  worthy  of  notice,  also,  that  In 
fencing  In  portions  of  the  strip  In  question 
nelth^  Mr.  Hundley  nor  those  succeeding 
him  In  Interest  extendea  their  fences  across 
^ese  streets.  They  were  taken  possession  of 
publl(^  and  used  up  to  their  connection 
with  the  lake.  Itself  a  great  public  highway; 
and,  although  It  Is  said  titat,  ao  f ar  as  Indi- 


cated on  the  plat  Itself,  thwe  Is  no  more 
evidence  ot  an  Intention  to  dedicate  them  to 
tlie  public  than  the  strip  In  controversy,  still, 
in  the  lapse  of  time,  they  have  been  different- 
ly treated  by  all  concerned,  and  It  Is  now 
too  late,  we  think,  to  regard  them  otherwise 
than  as  public  streets  to  the  water's  edge. 
But  we  cannot  regard  the  setting  ai^rt  of 
them  and  their  ai^ropriation  and  Improve- 
ment through  the  strip  In  question  as  suffi- 
cient evidence,  when  considered  with  the 
other  evidence  la  the  record,  of  a  dedication 
by  the  owner,  and  an  acceptance  thereof  by 
the  public  authorities,  of  the  strip  In  question 
to  public  Tisea,  so  &r  as  the  land  lies  In  front 
of  blocks  6  aiid  7.  The  evidence  Is  volumi- 
nous, and  no  extended  view  of  It  can  be  here 
made,  but  it  does  not  greatly  differ  from  the 
facts  presented  in  City  of  Qilcago  v.  Drexel, 
where  the  south  end  of  the  strip  In  front  of 
the  strip  In  front  of  block  12  was  adjudged 
to  be  private  property,  except,  as  before  said. 
In  respect  to  the  claims  of  Individual  property 
owners  who  are  Interested  In  having  this 
strip  declared  to  be  a  public  street;  and  we 
are  now  brought  to  a  more  direct  codSldGr- 
atlon  of  that  brandi  of  the  case. 

It  Is  Insisted  that  the  law  Is  that  wbere  an 
owner  sells  and  conveys  lots  according  to  a 
plat  showing  the  subdivision  ot  the  land  Into 
blocks,  lots,  and  streets,  there  Is  an  implied 
covenant  with  the  purchaser  that  such  streets 
shall  remain  open  as  public  streets,  independ- 
ently of  the  question  wheth^  or  not  there  has 
otherwise  been  a  dedication  of  sucb  streets 
to,  or  an  acceptance  of  them  by,  the  public, 
and  that  such  purchasers  have  rights  in  su<A 
streets  which  they  may  themselves  enforce 
to  prevent  their  appropriation  or  obstruction; 
and  that  this  principle  Is  not  limited  In  Its 
application  to  the  single  street  on  which  the 
lots  so  purchased  are  situated.  Zearlng  r. 
Raber,  74  IlL  413.  In  Earil  v.  City  of  Chi- 
cago, 136  ni.  277,  26  N.  E.  370,  In  citing  Ut- 
tier  V.  City  of  Lincoln,  106  IlL  353,  and  Ham- 
ilton V.  BaUroad  Co.,  124  111.  236.  15  N.  B. 
854,  this  court  said:  "The  announcement  oi 
the  principle  that  there  must  be  acceptance 
of  the  street  as  a  public  highway,  Is  qualified 
by  the  statement  that  the  owner  Is  estopped 
to  deny  the  dedication  whenever  private 
rights  Intervene.  In  the  latter  case  It  Is  also 
said  that  there  may  well  be  private  rights 
In  respect  to  streets  In  grantees  of  conveyan- 
ces made  under  the  plat,  although  there  may 
have  been  no  complete  dedication  of  the 
streets  to  the  public  by  an  acceptance  of  the 
proffered  dedication.  In  Zearlng  v.  Raber, 
74  IlL  409,  this  court  said:  'It  Is  unimpor- 
tant whether  the  public  have  so  far  accepted 
the  dedication  as  to  oe  bound  to  keep  the 
street  In  repair,  since  the  question  Involved 
is  simply  one  of  private  right.'  The  doctrine 
of  that  case  and  Orldley  v.  Hopkins,  Bi  IIL 
528;  Maywood  Co.  v.  YlUage  of  Maywood, 
lis  BL  01,  6  N.  B.  866;  Smith  v.  Town  of 
Flora,  64  111.  03,— and  of  numerous  other  cases, 
and  of  the  common  law,-^  tbati  It  the  owner 


Digitized  by  Google 


572  45  NOBTHEASTBRN  REPORTER.  (IlL 


of  the  land  exhibits  a  nmp  or  plan  of  a  town, 
or  addition  platted  thereon,  and  on  which  a 
street  Is  defined,  and  sells  lots  abutting  on 
such  street,  and  with  clear  reference  to  the 
plat  exhibited,  then  the  purchasers  of  sudi 
lots  have  a  right  to  have  that  street  remain 
open  forever;  and  such  right  Is  not  a  mere 
right  that  the  purchasers  may  nse  that  street, 
but  IB  a  right  Tested  In  the  purchasers  that 
all  persons  may  use  It;  that  tbe  sale  and 
conveyance  of  lots  according  to  the  plat  Im- 
plied a  grant  or  covenant  to  the  purchasers' 
of  lots  and  their  grantees;  thai  the  public 
street  Indicated  upon  the  plat  shall  be  for^ 
ever  open  to  the  use  of  the  public  as  a  public 
highway,  free  from  all  claim  or  Interference 
of  tbe  proprietor,  or  those  claiming  under  htm, 
Inoonslstent  with  such  use;  and  tbat  the 
owner  and  all  claiming  under  him  will  be 
perpetually  estopped  frwn  denying  the  exist- 
ence of  tbe  street"  It  Is  contended  by  ap- 
pellants that  this  principle  applies  only  to  the 
purchasers  of  lots  abutting,  calling  to  bind, 
on  the  particular  street,  and  counsel  cites 
Hawley  v.  Mayor,  etc.,  SS  Md.  270,  where  It 
was,  among  other  tblogs,  said:  "The  doc- 
trine of  implied  covenants  will  not  be  held 
to  create  a  right  of  way  over  all  the  lands  ot 
a  vendor  which  may  lie,  however  rouote,  in 
the  bed  of  a  street.  The  lands  must  be  con- 
tlguous  to  the  lot  sold,  and  there  must  be 
some  point  of  limitation.  The  true  doctrine 
Is,  as  we  understand  it,  that  the  purchaser 
of  a  lot  calling  to  bind  on  a  street  not  yet 
opened  by  the  public  authorities  Is  entitled  to 
a  right  of  way  over  It  If  It  Is  the  lands  of  his 
vendor  to  Its  full  extent  and  dimensions  only 
unto  it  reaches  some  other  street  or  public 
highway."  Counsel  cite,  also,  in  support  of 
this  view,  LitUer  v.  Olty  of  Lincoln,  106  m. 
353;  City  of  Chicago  v.  Association,  102  HI. 
379;  City  of  Eaat  St  Louis  v.  O'Flynn,  119 
ni.  200,  10  N.  B.  395;  Village  of  WInnetka 
T.  Prouty,  107  lU.  225;  Brick  Co.  v.  City  of 
Chicago,  138  m.  628,  28  N.  E.  766,  and  other 
cases.  The  same  question  of  fact  arises, 
however,  namely,  was  the  strip  in  question 
defined  as  a  street  or  pnbllc  ground?  The 
point,  as  applicable  here,  wliere  I^ne,  Yag- 
gy,  and  others  became  parties,  Is,  that  all  but 
Taggy  purchased  lots  which  were  not  adja- 
cent to  the  atrip  In  question,  but  which  abut- 
ted on,  streets  from  thence  fully  recognized 
as  public  streets,  and  opened,  Improved,  and 
since  maintained  as  such,  and  mo&t  ot  them 
more  or  less  remote  from  this  strip  on  the 
lake.  Payne,  who  Is  the  only  one  of  the  non- 
adjacent  proprietors  whose  case  deserves  spe- 
cial attention,  owned  lots  1, 2, 13,  and  14,  and 
the  north  half  of  lots  3  and  12,  In  block  11. 
Some  of  these  lots  abutted  on  Evanston  and 
some  on  Pine  Grove  avenue,  ajid  from  all 
there  was  free  access  to  the  lake  by  way  of 
Addison  street  He  testified  that  he  purchas- 
ed these  lots  from  Hundley,  through  his  agent, 
Beeae,  In  1868,  and  has  lived  there  since  1870, 
and  that  when  be  first  knew  the  prc^erty, 
in  1867,  it  was  fenced  into  blocks;  that  he 


wanted  to  buy  property  running  to  the  lake, 
and  that  be  first  tried  to  buy  in  block  7,  but 
was  informed  by  Reese  that  they  were  not 
offering  tbat  property,  It  did  not  go  to  tbe 
lake,  that  there  was  a  street  Intervening; 
that  Reese  represented  tbat  this  strip  of  land 
was  a  street;  that  he  (witness)  then  tried  to 
buy  In  block  16,  which  was  acre  property  car- 
rying riparian  rights.  As  Payne  was  deslr^ 
ouB  of  purchasing  land  running  to  the  lake, 
and  first  tried  to  buy  in  block  7,  and  was  re- 
fused because  tiie  lots  did  not  run  to  the  lake, 
that  there  was  a  street  Intervening,  it  would 
seem  he  did  not  then  understand  from  the 
plat  that  the  open  apace  to  the  lake  was  a 
public  street,  else  be  would  not  have  endeav- 
ored to  purchase  there  so  as  to  have  his  land 
run  to  the  lake.  At  any  rate,  his  testimony 
at  this  point  is  more  consistent  with  the  view 
that  he  supposed  purchasers  of  lots  fronting 
on  this  strip  on  the  lake  would  acquire  rights 
to  tbe  atrip  which  other  lot  owners  would 
not  enjoy.  But  the  proprietor  of  the  sub- 
division was  then  not  offering  those  lots  for 
sale,  according  to  tbe  testimony  of  this  wit- 
ness, and  the  only  reason  given  Is  tbat  Reese 
said  there  was  a  street  Intervening.  It  would 
seem  more  In  line  with  the  evidence,  and  con- 
sistent with  all  prop^  Inferences  to  be  drawn 
from  It  that  the  use  to  which  the  strip  in 
question  should  finally  be  devoted  was  aa  yet 
an  unsolved  problem  with  Sir.  Hundley.  At 
any  rate,  it  cannot  be  claimed  that  slmply 
by  tbe  sale  of  the  lots  In  block  11  to  Payne, 
there  could  arise  any  Implied  covenant  to 
htan  that  the  strip  In  controversy  in  front  of 
blocks  6  and  7  should  be  devoted  to  the  pni^ 
poses  of  a  street  or  way,  either  for  the  b^ie- 
flt  of  the  lot  owners  or  the  public  at  large, 
for  the  plat  did  not  designate  any  purpose  for 
whldi  such  atrip  should  be  used;  but  this 
omission  was  sought  to  be  supplied  by  tbe 
testimony  of  Payne  of  representations  made 
to  him  by  the  owner's  agent  when  be  endeav- 
ored to  purchase  block  7.  Wliatever  else 
might  here  be  said,  it  would  seem  to  be 
sufficient  to  say  that  he  did  not  buy  upon 
such  representations  In  block  7,  but  after^ 
wards  bought  in  block  11  without  any  rep- 
resentations whatever;  and,  so  far  as  the 
evidence  discloses,  without  being  Induced  or 
in  any  way  influenced  to  purchase  by  what 
bad  been  said  about  the  strip  In  question. 
So  far  as  Yaggy's  rights  are  concerned,  he 
simply  testified  that  be  was— tbat  Is,  at  the 
time  of  the  trial,  in  1892— tbe  owner  and  in 
possession  of  lots  1  and  2  In  block  7.  Of 
whom  or  when  be  bought  or  how  he  derived 
title  was  not  shown.  At  the  time  of  the  trial 
this  strip  In  front  of  Yaggy's  lots  was,  and 
had  been  for  more  than  20  years,  in  posses- 
sion of  others  under  claim  of  ownmhip;  and 
Yaggy's  rights,  If  he  bad  any,  were  barred. 
So,  too,  in  regard  to  Payne  and  other  Indi- 
vidual lot  owners.  They  stood  by  and  saw 
this  strip  which  they  now  claim  was  intended 
as  a  street  or  way  for  their  benefit  Inclosed, 
appropriated,  and  used  by  Hundley,  Hason, 
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Kc^lsaat,  and  others  ai  private  property 
without  In  any  manner  seeking  to  enforce 
their  alleged  rlgbte  for  more  ttian  20  years; 
and,  without  extending  this  opinion  In  the 
dlscnaslon  of  the  relatlre  rights  of  abutting 
and  other  lot  owners,  we  conclude  the  con- 
Blderatlon  of  the  case  1^  heading  that  all  of 
th^  alleged  rights  are  barred  by  Upse  of 
time  and  laches.  They  became  parties  to  the 
BiUt  In  1802,  and,  bo  fU  as  tbelr  rights  are 
concerned,  the  suit  must,  as  to  than,  be  re- 
garded as  having  been  then  first  commenced. 
Dunphy  t.  BIddle,  86  ZU.  22.  Tne  decree  In 
each  case  Is  reversed,  and  the  cause  Is  re- 
manded for  farther  proceedings  not  Inconsist- 
ent with  this  opinion.  Reversed  and  re* 
manded. 

Ibe  record  lb  tills  case  was  In  the  lifetime 
of  Ifr.  Justice  BAILBT  assigned  to  hbn  to 
Iffepare  the  <vlnlon  ot  the  ooort,  but  he  died 
before  any  optnlon  was  prepared,  and  the 
record  waa  reassigned  aftw  his  death. 


(168  lU.  «S) 

MOOBB  T.  PABISH  et  aLi 
(Supreme  Court  of  nunois.    March  28,  1806.) 

Mecha.nic's  Libit— Notice, 

1.  Rev.  St.  1891,  c.  82,  S  4,  requires  the  no- 
tice for  a  mechanic's  lien  to  aet  forth  the  times 
when  the  material  was  fursislied  or  labor  per- 
formed. Hdd  that,  where  a  contract  for  the 
carpenter  work  on  a  building  reqaired  all  the 
labor  and  material  to  be  famished  for  a  cer- 
tain price,  the  notice  of  lien  need  only  state 
the  dates  between  which  the  labor  and  materi- 
al were  furnished,  and  the  value  of  both  In  a 
lump  sum,  though  the  contractor  was  prevent- 
ed by  the  owner  trom  completing  his  contract, 
and  therefore  was  only  entitled  to  a  reasonable 
compensation  for  as  much  thereof  as  had  been 
performed  in  proportion  to  the  contract  price. 

2.  Where  all  the  carpenter  work  in  a  row  of 
five  honses,  haviig  continnons  front  and  back 
walls,  and  constrncted  on  two  lots,  is  done  nn- 
der  one  contract,  for  a  lamp  sum.  without  any 
amount  being  designated  for  each  house,  the 
notice  of  lien  therefor  may  Include  both  lota 
and  all  the  houses. 

Appeal  from  appellate  court.  First  district. 

Action  by  Anton  Moore  against  Carrie  I. 
Parish  and  others.  From  a  judgment  of  the 
appellate  court  (58  111.  App.  617)  affirming  a 
Judgment  for  defendants,  plaintiff  appeala 
Reversed. 

Jaa.  0.  McShane,  for  appellant  Astacraft, 
Gordon  &  Ck>x,  for  appellees. 

OARTWRIGHT,  J.  Appellant  was  petition- 
er in  the  drcult  court  in  a  proceeding  to  es- 
tablish a  mechanic's  lien  upon  certain  prem- 
ises, under  a  contract  made  with  laniee  A. 
Parish,  who  was  the  owner  of  the  premises 
at  the  time  the  work  waa  done.  Appellees 
were  defendants  In  that  proceeding,  and 
were  Interested  In  the  premises  as  owners 
and  subsequent  Incumbrancers.  The  petition 
was  dismissed  by  the  circuit  court,  and  the 
decree  dismissing  the  same  has  been  sflbm- 

i  Rehearing  denied  November  6, 18D6. 


ed  Ity  the  appellate  court  The  petition  aver- 
red tlie  making  of  a  contzact  by  the  petltton- 
er  with  James  A.  Parish,  the  owner,  for  do- 
ing the  carpenter  work,  and  furnishing  the 
materials  for  the  same,  In  the  erection  of 
a  block  of  five  dwelling  houses  built  togeth- 
er as  one  building,  for  the  agreed  price  of 
¥7,760^  and  that  he  partly  performed  said 
contract  ontll  Parish  tqok  It  out  of  his  hands. 
It  further  alleged  that  after  making  said 
rontnct  the  petitioner  and  Parish  entered 
into  separate  contracts  for  other  work  on 
tbe  buildings,  at  the  agreed  price  of  $566; 
that  Parish  failed  to  pay  the  installments 
due  according  to  the  terms  of  the  contract, 
by  which  petitioner  waa  prevented  from  com- 
pleting tbe  work,  as  well  as  by  ^ulsh  tak- 
ing It  out  of  petitioner's  hands;  that  Par- 
ish was  entitled  to  certain  credits  named 
In  the  petition,  and  a  sum  stated  as  requl* 
site  to  finish  the  work;  and  that  there  waa 
a  balance  of  $3,753  due  tbe  petitioner  for 
work  and  material.  On  a  reference  of  the 
case  to  tbe  master,  the  petitioner  offered  In 
evidence  a  dalm  for  a  lien  filed  March  25. 
1891,  In  the  office  of  the  clerk  of  the  circuit 
court  of  CckA.  county,  where  tbe  premises 
were  situated,  which  was  as  follows: 

"Stateof  Illinois,  Oounty  of  Oook— SB.:  An- 
ton Moore  vs.  James  A.  Parish.  Claim  for 
Lien.  Anton  Moore,  being  first  duly  sworn, 
on  oath  says:  That  he  Is  the  contractor  for 
the  carpenter  work  and  material  for  the  same 
on  the  buildings  situated  on  the  premises 
hereinafter  described;  and  that  the  attached 
Exhibit  A  Is  a  just  and  true  statement  of  the 
account  due  him,  the  said  Anton  Moore,  from 
said  James  A.  Parish  for  said  carpenter  work. 
Including  material  for  same  furnished  said 
James  A.  Parish  at  the  time  In  said  state- 
ment mentioned.  whH^  various  amounts  are 
due  and  payable  to  the  siUd  Moore  from  nnd 
after  the  respective  dates  thereof;  and  affi- 
ant says  tbat  the  labor  and  material  In  s^d 
statement  mentioned  were  used  In  tbe  con- 
struction of  snd  Im^wement  of  brick  build- 
ings. Edtuate  upon  the  following  described 
premises.  In  the  county  of  Cook  and  state  of 
nilnols,  to  wit:  Lots  1.  2,  3,  4,  and  6  of  sub- 
division of  lots  (23)  and  (24)  by  James  A. 
Parish,  of  sub.  block  (1)  of  Hutehlns'  sub.  of 
blk.  (3)  in  sub.  by  ex'ors  of  E.  K.  Hubbard  of 
EJ,  %  of  S.  W.  %  In  Sec.  (2),  T.  (38)  N.,  R.  14 

B.  of  the  3rd  P.  M.  In  Cook  county,  otherwise 
known  as  4,403,  4,406.  4,407,  and  i,4fX)  Beric- 
ley  avenue.  Chicago,  And  affiant  says  tbat 
there  Is  now  due  and  owing  to  him,  the  said 
Anton  Moore,  from  said  James  A.  Parish,  at 
whose  request  said  material  and  labor  was 
furnished  as  aforesaid,  after  allowing  him  all 
Just  credits,  deductions,  and  set-offs,  the  sum 
of  $3,753.  for  which  amount  said  Anton 
Moore  claims  a  lien  upon  the  above-described 
premises.   Anton  Moore. 

"Subscribed  and  sworn  to  before  me,  this 
24th  day  of  March,  A.  D.  1891.  [Seal.}  James 

C.  McShane,  Notary  Public." 

■Exhibit  A.    Chicago,  Iltlnots,  March  24, 
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1881.  James  A.  Parish  to  Anton  Moore,  Dr. 
To  balance  due  tor  carpenter  work  and  ma- 
terial for  same,  fnrnlahed  under  contract  dnr- 
Ing  a  period  commencing  about  Maj  1,  1S90, 
and  ending  about  January  15, 1891,  $3,753.00." 

The  master  held  this  notice  of  claim  to  be 
lnsutil<^eiit,andrefusedtoadmltlt  In  evidence. 
The  solicitor  for  petitioner  offered  to  support 
the  allegations  of  the  petition  In  all  other  re- 
spects by  proof;  but  the  master,  having  held 
that  the  notice  was  Insufficient,  and  that  the 
claim  for  lien  could  not  be  sustained  under 
any  proof,  reported  to  the  court,  recommend- 
ing a  decree  dismissing  the  petition  for  want 
of  equity,  at  petitioner's  costs.  The  court,  on 
exceptions  to  the  report,  sustained  the  mas- 
ter. The  grounds  of  objection  to  this  notice 
are  that  It  was  void  for  want  of  dates  and 
Items  showing  what  part  or  portion  of  the 
claim  was  for  work,  and  what  for  materials, 
and  for  want  of  a  sufficient  verification. 

The  claim  for  lien  required  from  the  con- 
tractor is  "a  just  and  true  statement  or  ac- 
count or  demand  due  him,  after  allowing  ail 
credits,  setting  forth  the  times  when  euch 
material  was  furnished  or  labor  performed, 
and  containing  a  correct  description  of  the 
property  to  be  charged  with  the  Uen,  and 
verified  by  au  affidavit."  Rev.  St  1891,  c. 
82,  {  4.  Under  the  contract  set  out  la  the  pe- 
tition in  this  case,  the  petitioner  was  to  fur- 
nish the  material  and  perform  the  labor  In 
doing  the  carpenter  work  on  the  whole  block 
of  buildings,  and  there  were  no  items  to  be 
set  down  forming  an  account.  There  were 
no  distinctions  between  labor  and  material 
in  the  contract,  and  no  price  was  fixed  for  ei- 
ther, nor  for  separate  items  of  either.  Under 
that  contract  there  was  no  duty  of  the  peti- 
tioner to  keep  an  account  of  the  items,  or  to 
furnish  them  to  the  other  party.  In  an  ac- 
tion to  enforce  his  rights,  he  could  not  be 
called  upon  to  prove  the  items  ot  work  or 
material,  or  the  particular  dates  ujion  which 
each  was  furnished,  or  the  price.  The  en- 
tire Job  constituted  but  a  single  item,  and 
the  time  when  the  material  was  furnished 
and  labor  performed  was  properly  set  forth 
by  giving  the  period  during  which  the  con- 
tract was  executed.  PhlL  Mech.  Liens,  S 
352;  2  Jonea,  Liens,  6  418;  Lumber  Co.  v. 
Newton,  72  Iowa,  90,  33  N;  W.  377;  Davis  v. 
Ellnes,  6  Ohio  St.  473;  Thomas  v.  Huesman, 
10  Ohio  St  162;  Baptist  Church  v.  Trout  28 
Pa.  St  153;  Lee  v.  Burke,  66  Pa.  St.  336: 
Hilllker  v.  Francisco,  65  Mo.  598;  Wilson  v. 
Merryman,  48  Md.  328;  Wescott  v.  Bunker, 
83  Me.  499,  22  AU.  388;  Doolittle  v.  Plena, 
16  Neb.  153,  20  N.  W.  116.  If,  from  the  na- 
ture of  the  contract,  there  had  been  a  run- 
ning account,  consisting  of  items  of  either  la- 
oor  or  material,  for  which  fixed  prices  were 
or  should  be  charged,  the  rule  might  be  dif- 
ferent The  cases  of  McDonald  v.  Rosen- 
garten,  134"  111.  126,  25  N.  E.  429,  and  Camp- 
lieU  V.  Jacobson,  145  lU.  389,  34  N.  E.  39,  are 
relied  upon  as  holding  that  this  account 
should  have  been  Itemized.   That  question 


was  not  decided  In  either  of  those  cases,  but 
it  was  held  that  a  claim  for  lien  must  com- 
ply with  the  statijte  by  setting  forth  the 
times  when  the  material  was  furnished  or 
labor  performed;  and  In  the  first  case  it  was 
said:  "The  purpose  of  requiring  the  claim 
to  set  forth  the  times  when  such  material 
was  furnished  or  labor  performed  is  obvi- 
ously to  enable  those  interested  to  know 
from  the  claim  Itself  that  It  Is  such  as  can  be 
enforced."  It  was  not  held  in  either  case 
tiiat  the  claimant  was  bound  to  state  In  his 
notice  of  Uen  any  more  than  ne  would  be 
bound  to  prove  in  order  to  enforce  the  lien. 
In  this  instance  the  time  during  which  the 
contract  was  performed  was  substantially 
stated,  affording  such  information  as  was  re- 
quired under  the  rule  that  it  should  be  suffi- 
cient to  enable  those  interested  to  know  that 
it  could  be  enforced. 

But  it  is  also  argued  that  this  case  Is  tak- 
en out  of  the  rule  that  under  an  entire  con- 
tract for  a  stipulated  sum,  the  work  and  ma- 
terial need  not  be  separated  and  itemized, 
by  the  fact  that  the  work  was  not  completed. 
Section  11  of  the  Uen  law  provided  that  when 
the  owner  of  the  land  should  fall  to  perform 
his  part  of  the  contract  and  by  reason  there- 
of the  other  party  should,  without  his  own 
fault,  be  prevented  from  performing  hie  part 
be  should  be  entitled  to  a  reasonable  com- 
pensation for  as  much  thereof  as  bad  been 
performed  In  proportion  to  the  price  stipulat- 
ed for  the  whole.  It  is  claimed  that  under 
this  section  the  petitioner  must  recover  on  a 
quantum  meruit,  and  must  state  and  prove 
the  Items.  This,  however.  Is  not  correct 
The  petitioner  was  performing  a  contract 
wh.ere  it  was  neltner  required  nor  expected 
that  he  would  keep  an  account  of  the  items, 
and.  If  kept  it  would  not  afford  a  basis  fot 
determining  the  amount  due  him.  The  stat- 
ute provided  that  he  should  recover  a  rea- 
sonable compensation  for  that  part  of  the 
contract  performed,  in  proportion  to  the 
price  stipulated  for  the  whole.  When  pre- 
vented from  the  further  fulfillment  of  his 
contract,  the  petitioner  would  have  no  way 
dt  making  an  account  of  the  dates  when  he 
was  engaged  In  performing  his  contract  or 
of  the  separate  items  of  materials  furnished, 
and  could  not  be  expected  to  furnish  such  an 
account  His  claim  was  to  be  adjusted  ac- 
cording to  the  proportion  of  the  entire  con- 
tract performed;  and  there  was  no  greater 
necessity  for  a  bill  of  particulars  than  If  his 
whole  contract  had  been  performed. 

The  affidavit  Is  objected  to  on  the  ground 
that  it  does  not  state  when  the  amount  claim- 
ed became  due.  It  sufficiently  shows' that  the 
amount  was  due  and  payable  from  and  after 
the  date  named  in  Exhibit  A.  The  affidavit 
stated  that  Exhibit  A  was  a  Just  and  true 
statement  of  the  account  due  the'  petitioner, 
and  was  a  sufficient  verification,  within  the 
rule  stated  In  McDonald  t.  Boaengarten,  su- 
pra. 

The  claim  for  Uen  Is  also  further  ottjected 
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to  on  the  ground  that  one  notice  was  not 
sufficient  to  Include  all  the  lots  and  the  en- 
tire building  embraced  In  the  petltloa  It 
was  stipulated  by  the  parties  before  the  mas- 
ter that  the  walls  In  the  front  and  rear  were 
continuous  walls,  and  the  building  was  divid- 
ed Into  fire  residences  by  brick  partition 
walls;  that  the  cari>enter  work  was  to  have 
been  done  under  one  contract,  made  by  de- 
fendant James  A.  Parish,  the  owner  of  the 
whole  premises,  with  the  petitioner,  the  con- 
tract being  for  all  the  carpenter  work,  wlth- 
ont  any  separate  amount  designated  for  ei- 
ther honse;  that  the  petitioner  worked  on 
each  at  pnuitically  the  same  time;  and  that 
the  contract  for  mason  and  cut-stone  work 
was  also  made  as  an  entirety,  without  refer- 
ence to  any  i>art]cnlar  bouse.  The  contract 
being  for  an  entire  sum,  the  Uen  attached 
to  all  the  lots.  And  even  if  petitioner  n^ght 
serve  his  claim  for  lien,  if  he  chose  to  do  so, 
and  third  persons  would  not  be  prejudiced 
thereby,  provided  he  should  prove  an  appor- 
tionment ot  the  time  and  material,  yet  he 
was  not  bound  to  do  so.  What  was  furnish-' 
■ed  for  one  residence,  or  what  for  another, 
was  not  material  to  his  rights  in  any  way; 
and,  if  It  was  of  importance  to  the  owner 
or  any  subsequent  purchaser  or  incum- 
brancer. It  would  be  for  the  person  so  inter- 
ested to  make  such  ft  showing,  if  It  conid  be 
done,  as  would  protect  the  equitable  rights 
of  all  parties  to  the  proceeding.  Lumber  Oo. 
T.  Newton,  supra;  DooUttle  t.  Plenz,  supra; 
Ohoteau  v.  Thompson,  2  Ohio  St  114;  James 
V.  Hambleton,  ^  111.  S0&  The  Judgment  of 
the  appellate  court,  and  the  decree  of  the  cir- 
cuit court,  wlU  be  reversed,  and  Uie  cause 
remanded  to  the  latter  court  tax  further 
proceedings  in,  accordance  with  this  opinion. 
Beversed  and  remanded. 


au  XlL  U4) 

TROGDON  T.  WALSTON  et  aL 
(Supreme  Court  of  Illinois.  Nov.  23,  1896.) 
MoKTOAOE — What  Con8Titute9 — Evidbncb. 
1.  It  appeared  that  defeodanf  a  interest  had 
been  sold  under  execution;  that,  after  defend- 
ant's right  of  redemption  expired,  the  purchaser 
at  the  sale  assigned  the  sheriff's  certificate  to 
plaintiff,  with  the  acquiescence  of  defendant 
At  the  same  time  plaintiff  delivered  to  de- 
fendant a  written  agreement  reciting  that  he 
held  the  certificate  of  sale  until  repayment  of 
the  money  paid  by  him,  whereupon  he  agreed 
to  deliver  the  certificate  to  defendant  The 
money  was  to  be  repaid  by  a  certain  date,  or 
the  agreement  was  to  be  void.  The  money  was 
not  so  repaid,  and  thereafter  plaintiff,  without 
the  knowledge  of  defendant,  obtained  a  sher- 
iff's deed  conveying  defendant's  interest.  At 
the  time  plaintiff  purchaeed  sheriff's  certificate 
he  was  anxious  that  defendant  should  get  back 
his  interest,  as  it  would  be  sufficient  to  satis- 
fy another  judgment  against  defendant  on 
which  plaintiff  was  security.  Defendant  testi- 
fied that  the  certificate  was  assigned  to  plain- 
tiff to  secure  the  repayment  of  the  loan,  which 
plaintiff  denied.  Defendant's  testimony  was 
corroborated  by  other  circumstances.  Held, 
that  the  transaction  constituted  a  mortage, 
and  that  defendant  was  the  owner  o£  his  in- 


terest subject  to  plaintifTs  Hen  for  the  money 
advanced. 

2.  It  may  be  shown  by  parol  evidence  that  an 
assiipnment  of  a  sheriff's  certificate  of  sale  and 
sheriff's  deed,  though  purporting  to  convey  ab- 
solutely the  interest  of  tne  judgment  debtor, 
were  Intended  as  security  for  money  advanced 
by  the  assignee  of  the  certificate  to  the  judg- 
ment debtor. 

Appeal  from  circuit  court  Bdgar  county;  F. 
Bookwalter,  Judge. 

Suit  for  partition  by  Judge  Trogdon  against 
Cynthia  Walston,  A.  T,  Trogdon,  and  others. 
Decree  for  defendant  A.  T.  Trogdon.  Plain- 
tiff appeals.  Affirmed. 

Dundas  &  CHalr,  for  appellant  Jas.  A 
Eads,  H.  Van  SeUar,  and  H.  S.  Tanner,  for 

appellees. 

BAKER,  J.  This  canse  was  heard  In  tiie 
circuit  court  of  Edgar  county,  before  the  chan- 
cellor, upon  the  amended  trill  of  Judge  Trog- 
don, the  appellant  here,  the  amended  cross 
of  A  Y.  Trogdon,  one  of  the  appellees,  the 
answers  to  said  amended  blU  and  amended 
cross  bill,  and  the  replications  thereto.  The 
amended  bill  was  for  partition  of  a  certain 
tract  of  land  of  about  160  acres,  formerly 
owned  by  one  Samuel  Trogdon,  deceased,  the 
grandfather  of  the  complainant  It  made  A 
r.  Togdou  and  the  other  heirs  parties  defend- 
ant set  forth  the  Interest  of  each  of  the  heirs 
In  the  laud,  and  averred,  among  other  things, 
that  all  of  the  Interest  of  A.  Y.  Trogdon  In  said 
land,  excepting  »/sie  thereof,  became  vested 
In  the  complainant  In  the  following  manner,  to 
wit:  That  the  shraiff  of  Edgar  county,  by  vir- 
tue of  an  execution  Issued  from  the  Edgar  cir- 
cuit court,  in  favor  of  one  William  C.  Town- 
send  against  A.  Y.  Trogdon,  sold,  on  the  30th 
day  of  August  1890,  all  of  the  interest  of 
said  A.  Y.  Trogdon  In  said  land  to  the  plaintiff 
In  the  execution,  William  C.  Townsend;  that 
said  Townsend  afterwards,  on  November  27, 
1891,  assigned  the  certificate  of  sale  to  the 
complainant  In  the  bill,  and  that  later,  on  the 
13th  day  of  December.  1802,  the  said  sheriff 
executed  and  delivered  to  the  com^toinant  a 
sheriff's  deed  ccmveylng  to  him  all  the  In- 
terest that  the  said  A.  Y.  Trogdon  had  at  that 
time  in  said  land.  It  further  averred  that 
the  said  >/2i«  of  the  land  became  vested  In  A 
Y.  Trogdon  subsequent  to  the  making  of  the 
Bheriffs  deed.  A.  Y.  Trogdon,  both  by  answer 
and  amended  cross  blU,  denied  that  the  com- 
plainant became  the  absolute  purchaser  of  bis 
Interest  In  the  land  by  virtue  of  said  certifi- 
cate and  sheriff's  deed,  and  alleged  that  both 
of  those  Instruments  were  merely  held  by  the 
complainant  In  trust  for  him,  to  secure  the 
payment  to  complainant  of  a  certain  sum  of 
money  due  and  owing  to  him  by  the  said  A.  Y. 
Trogdon.  The  report  of  the  master  In  chan- 
cery, to  whom  the  cause  was  referred  for 
proofs,  found  the  Issue  to  be  with  A.  Y.  Trog- 
don; that  the  complainant  merely  held  the 
title  to  A.  Y.  Trogdou's  Interest  In  the  prem- 
ises in  trust  to  secure  the  paymoit  to  him,  the 
complainant  of  tt»  sum  of  V^iO,  with  Interest 
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thereon  mt  the  rate  (tf  7  per  cent  per  aminm 
from  NoTember  27*  1891.  The  court  sostalned 
the  flncUngs  of  the  mast«,  and  decreed  that 
A.  y.  Troedon  was  the  owner  at  the  portion 
of  the  land  in  dispute,  aubje(^  to  ccnniilalnant's 
Uen  for  the  sum  of  ¥250  and  Interest,  as  afore- 
said. It  Is  to  this  portion  of  the  decree  only 
that  the  appellant  objects,  the  decree  bavlDg 
settled  satisfactorily  to  all  of  the  parties  In 
Interest  all  of  the  other  matters  In  controrersy 
tat  the  caose.  He  tUalms  that  the  court  erred 
In  finding  as  It  did  on  tUs  question,  instead  ct 
decreeing  tiiat  he  was  the  absolute  owner  of 
the  disputed  interest  In  the  land. 

On  November  27,  1881,  and  after  appellees 
right  of  redonpUon  had  eiplred,  WHUam  0. 
Townsend,  the  purchaser  at  the  execution  sale, 
assigned  the  sherUTs  certificate  of  sale  to  the 
appellant  herein,  who,  on  the  same  day  signed 
and  delivered  to  appellee  the  foUowIng  written 
agreement:  "For  and  In  consideration  I  here- 
by agree  to  caned  and  deliver  up  to  A.  Y.  Trog- 
don  a  cerUflcate  of  side  made  to  W*  O.  Town- 
send  on  Judgment  of  Townsend  against  A.  Y. 
Trogdon;  sale  made  about  August  30,  1800, 
for  $520.49.  Whereas,  Judge  Ttogdon  has 
bought  said  certificate  for  two  hundred  and 
fifty  dollars  on  Nov^nber  27,  1891:  Now,  the 
said  Judge  Trogdon  holds  said  certificate  until 
said  money  is  to  be  paid  to  him  with  seven 
per  cent  Interest  Said  money  to  be  paid  on 
or  before  June  27.  1882,  or  this  will  be  void. 
[Signed]  Judge  Trogdon."  At  this  time  a 
Judgment  was  outstanding  against  appellee 
and  the  appellant,  the  latter  being  security; 
and  it  appears  appellant  was  anxious  that  ap- 
pellee should  get  back  his  interest  In  the  land, 
which  was  worth  far  more  than  it  had  stdd 
tor  at  the  executfon  sale.  It  would  be  moxe 
than  sufficient  to  pay  off  this  Judgment,  and 
would  thus  relieve  him.  In  fact  he  had  fre- 
quently spokm  to  appellee  on  the  subject  and 
uiged  him  to  buy  the  certificate.  The  evidence 
shows  that  on  said  27th  day  of  November, 
1881,  appellant  met  appellee,  and  asked  him 
if  he  would  purchase  the  certificate  ot  sale 
held  by  Townsend,  and  appellee  replied  that 
he  could  not  because  he  had  no  money.  There- 
upon appellant  said  that  he  would  buy  it 
to  which  appellee  assented.  They  then  went 
together  to  the  office  of  one  J.  B.  Dyaa,  who 
hdd  the  certificate  as  attorney  for  Townsend, 
and  told  him  their  errand.  Appellant  oflned 
92S0  for  the  certificate,  but  Dyas  refused  to 
aell  It  for  less  than  $300.  At^llant  refused 
to  pay  that  amount.  At  this  Juncture  appel- 
lee called  Dyas  into  another  room,  where  the 
latter  consented  to  take  the  former's  note  for 
$50  in  payment  of  so  much  of  tbe  price  de- 
manded. The  note  was  then  and  there  made 
and  handed  by  appdllee  to  Dyas.  They  then 
returned  to  the  other  room,  where  th^  had 
left  appellant  and  Dyas  told  him  lie  would 
take  his  $250,  and  assign  to  him  tbe  certificate, 
provided  appdlee  would  rdease  him  (Dyaa) 
and  hia  client  (Townsend)  from  any  UaUUty 
for  damages  growing  out  of  the  sale  of  the 
land,  which.  It  seems,  had  been  bcM  for  more 


than  was  due  on  the  Judgment  The  transfer 
of  the  certificate  was  ^;reed  to  on  this  basis. 
Aivellee  thoeupon  signed  the  release^  and 
Dyas  assigned  the  certificate  to  appellant  who 
paid  him  $SSa  About  the  same  time  the 
agreement  signed  by  appellant  and  above  set 
forth  was  given  1^  him  to  appdlee.  As  to 
these  fftcts  tbeace  is  no  dispute.  Whether  or 
not  appellant  then  knew  that  appellee  had 
glYea  Dyas  a  note  for  $30  iSoes  not  clearly  a,p- 
pear,  the  testimony  on  this  point  being  con- 
fllcthig.  Light  on  this  question,  however,  Is 
not  necessary  to  a  decision  of  the  case.  Aj^ 
pellee  testified  that  the  understanding  between 
him  and  appellant  at  the  time  of  the  purchase 
of  Townsend's  certificate,  was  ttmt  appellant 
was  assisting  him  to  get  back  his  pn^>erty; 
that  the  $200  advanced  1^  appellant  and  pi^ 
to  Dyaa  was  a'  loan  to  him  (appellee);  and 
that  the  certificate  was  assigned  to  appellant 
In  inder  that  he  might  have  a  Ilea  for  the  re- 
payment to  him  by  appellee  of  the  said  $2S0, 
and  interest  thereon.  Appellant,  on  the  other 
hand,  testified  that  Oiere  was  no  such  under> 
.  standing,  but  that  his  purchase  of  the  certifi- 
cate was  purely  on  his  own  account,  and  free 
from  any  interest  of  appdlee  therdn.  The  tes- 
timony of  appellee  Is  ccnroborated  by  the  facta 
that  he  paid  $50  of  the  money  given  to  DyAs, 
and  dgned  the  rdaase.  He  would  not  have 
done  these  things  had  h^  not  understood  that 
he  was  to  be  materiaUy  benefited  tii^by. 
The  furOier  fads  that  appellant  was  taiterested 
in  appellee's  regaining  his  title  to  the  land, 
that  he  took  the  latter  with  him  to  Dyas'  office^ 
whoe  appellee  assisted  him  In  making  the  bar^ 
gain  for  tbe  purchase  of  the  cerUflcato  of  sale, 
and  that  he  signed  and  gave  to  appellee  the 
agreonent  before  mentioned,  all  tend  strongly 
to  sustain  the  poaltlon  of  appellee  that  this 
transaction  was  but  a  mortgage;  Appellant  ob- 
tained his  sheriff's  deed  without  the  knowledge 
of  a^eUe^  who  did  not  become  awaxe  of  the 
fact  until  a  long  time  thereafto:.  It  Is  con- 
tended by  appellant  that  the  only  nndwstand- 
Ing  between  them  was  that  he  was  to  extend 
tlie  time  of  redemption,  and  tiiat  this  was 
evidenced  by  the  agreement  of  November  27, 
1891,  which  he  signed  and  gave  to  am)eUe^ 
and  which  the  latter  accepted.  T^t  writing; 
if  read  alone,  and  without  regard  to  the  other 
evidence  In  the  case,  would  seem  to  bear  out 
this  contention.  However,  when  taken  in  con- 
nection with  the  facts  and  circumstances  in 
evidoice,  Ite  true  meaning  is  plain;  that  Is,  it 
but  sustains  the  position  of  appellee  that  the 
certificate  was  held  by  appellant  merely  as  a 
mortgage  to  secure  the  paytoent  of  the  $250. 
The  date  named  In  the  writtng  for  the  pay- 
ment of  the  amomit  due  simply  fixed  the  time 
when  appdlant  might  foreclose  his  lien.  Tbe 
fact  that  the  assignment  of  the  certificate  of 
sale  and  the  sheriff's  deed  purport  to  convey 
absolutely  to  appellant  the  appellee's  Interest 
in  the  land  here  in  question  Is  not  eonduMve 
of  their  true  character,  for  it  Is  competent  to 
show  by  parol  evidence  that  they  were  in  flaat 
totended  as  a  mortgagSb  Whlttenme  t.  Ftah- 
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er,  132  HI.  248,  24  N.  E.  636.  Oar  conclusion 
la  that  the  decree  below  was  rlgh^  and  It  is 
accordlnsly  afflimed.  Afflnued. 


(164  lU.  28S) 

GROCKBB  T.  MANLBY. 
(Supreme  Court  of  IlUnoii.    Nor.  23, 18ML) 
Caxobllatio!(  of  Dbbd— Fraod— Etidbkcb. 

In  a  auit  to  set  aaide  conTeyances  of  land 

made  in  exchanffe  for  stock  of  a  miniDg  com- 
pany on  the  ground  of  fraudulent  misrepresenta- 
tioDS  made  by  defendant,  it  appeared  defendant 
repreaented  to  plaintiff  that  the  mines  were 
rich,  would  par  a  dividend  of  from  20  to  100  per 
cent.,  and  were  was  enough  silver  ore  on  the 
dump  at  the  mines  to  pay  the  par  value  of  the 
stock;  also  that  the  mine  was  a  fissure  vein, 
running  east  and  west  nearly  half  a  mile,  vary- 
ing in  width  from  6  to  60  feet,  and  200  feet  deep, 
which  was  true  substantially;  also  that  a  car 
load  of  ore  taken  from  the  mine  assayed  08 
ounces  per  ton, — a  statement  which  was  based 
on  information  from  the  superintendent  of  the 
mine,  and  made  by  defendant  in  good  faith, 
though  in  fact  It  was  not  shown  to  be  true.  De- 
fendant also  represented  that  the  general  assays 
reached  over  200  ounces  per  ton,  which  was 
true  of  the  samples  taken  before  the  mine  was 
worked  and  when  the  statement  was  made. 
Before  making  the  conveyances,  plaintiff  visit- 
ed the  mine,  inspected  It  thoroughly,  took  sam- 
ples of  ore,  had  than  assayed,  and  was  entirely 
satisfied.  It  did  not  appear  that  any  fraud  was 
practiced  on  him  In  showing  him  the  mine  or 
giving  him  samples  of  ore,  which  he  selected 
himself,  ffdd,  that  the  evidence  does  not  an- 
thorize  a  court  of  equity  to  rescind  the  contract. 

Appeal  from  superior  court,  Gook  county; 
Theodore  Breutano,  Judge. 

Bill  In  chancery  by  William  r.  Manley 
agaioet  AJrIn  B.  Crocker  and  others  to  set 
aside  conveyances  made  by  plalntlflf  to  de- 
fendant Crocker  on  the  ground  of  fraudulent 
misrepresentations.  Judgment  for  plaintiff. 
Defendant  Crocker  appeals.  Reversed. 

ThiB  was  a  bill  In  equity,  brought  by  Wil- 
liam F.  Manley  a^lnst  Alvln  E.  Crocker,  the 
appellant,  the  San  Javier  Mining  &  Milling 
Company,  and  T.  C.  Mills,  to  set  aside  con- 
veyances from  Manley  to  Crocker,  and  from 
latter  to  Mills,  of  certain  real  estate  in  Oak 
Park,  a  suburb  of  Chicago,  claimed  to  be 
worth  $22,500,  which  it  was  alleged  were  pro- 
cured by  fraud  and  false  representations. 
The  superior  court  decreed  In  favor  of  the 
complainant,  and  from  that  decree  Crocker 
appeals. 

The  record  is  somewhat  voluminous,  but  the 
principal  qaestlon  presented  Is  whether  the 
evidence  sustains  the  decree.  In  the  year 
1892  the  appellant,  who  has  for  a  number  of 
years  resided  In  Richmond,  Ind.,  purchased  a 
silver  mine  near  La  Ventura,  in  Mexico. 
After  making  the  purdtase,  ue  organized  a 
corporation  under  the  lawa  of  New  Jersey, 
with  a  capital  of  $500,000.  The  appellee, 
Manley,  who  also  resided  at  Richmond, 
learned  of  the  mine  through  a  man  named 
Leonard,  and  entered  Into  negotiations  with 
Leonard,  who  acted  as  agent  for  the  com- 
pany or  Crocker,  to  purchase  stock  in  the  com- 
pany. Leonard,  as  the  complainant  testified, 
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made  various  statements  to  him  In  regard  to 
the  mine  and  Its  ticb  qualities,  and  he  agreed 
to  take  1,000  shares  of  stock,  provided  Crock- 
er's Btatemrats  agreed  with  those  of  Leonard 
when  he  rehuned  from  2kIezIco.  Crocker  re- 
turned about  March  6, 1893,  and  complainant 
had  an  Interview  with  him  at  Leonard's  stone, 
where  Crodcer  made  a  few  statements  In  re- 
gard to  the  mine.  Manley  requested  that  the 
statements  be  reduced  to  wiitlng,  which  was 
done  within  a  few  days,  and  upon  securing 
the  statement  in  writing  Manley  took  1,000 
shares  of  stock  for  $5,000,  and  gave  two 
notes  In  payment,— one  for  $2,000,  payable  to 
Leonard;  and  the  other  for  $3,000,  payable 
to  Crocker.  On  the  11th  day  of  March,  Man- 
ley  took  1,000  shares  more  of  stock  at  $5  per 
share,  and  executed  his  note  for  the  same. 
On  the  23d  day  of  March  he  agreed  with 
Leonard  to  take  1,000  shares  more,  but  the 
stock  was  Dot  Issued  until  in  July.  In  the 
last  week  In  Aptll  Manley  went  to  Mexico 
for  the  purpose  of  making  a  personal  ex- 
amination of  the  mine.  Upon  arriving  at  the 
mine,  he  made  an  examination  of  the  prop- 
erty, went  Into  the  shafts,  took  specimens 
of  the  ore  from  the  shafts  and  dumps,  and, 
after  making  all  the  Investigation  and  ex- 
amination he  de^red,  he  returned  to  Chicago, 
and  had  the  specimen  aasayed,  and  expressed 
himself  well  satisfied  with  the  mine  and  Its 
presets.  Some  time  after  Manley  returned, 
he  made  an  effort  to  sell  Ids  Chicago  prop- 
erty, for  the  purpose  of  raising  money  to 
pay  his  notes  given  for  stock,  but,  not  being 
able  to  do  s6,  he  proposed  to  Crocker  to  re- 
turn the  stock  and  cancel  the  notes,  but 
Crocker  expressed  a  desire  to  have  him  remain 
In  the  company,  and  on  June  30th  submitted 
the  following  proposition;  "Richmond,  Ind., 
June  10,  '93.  Wm.  F.  Manley— Dear  Sir;  I 
will  give  you  $75  a  front  foot  for  lots  39,  40, 
41,  42,  43,  44,  45,  40,  47,  48,  49,  50,-300  feet 
fronting  on  Madison  street,  and  140  feet  on 
Waller  avenue,  Austin,  a  subnrb  and  part  of 
Chicago,  lUlnols,  making  the  total  price  $22,- 
500,  Jess  the  school-fund  mortgage,  and  that 
portion  of  the  mortgage  held  by  Uie  Home 
National  Bank  of  Chicago,  which  may  apply 
to  and  cover  on  lots  39  and  40,  as  shown  by 
plat  submitted  to  me  this  day;  also  less  the 
taxes  for  this  year,  due  In  August  or  Septem- 
ber  next,  and  the  assessments  for  improve- 
ments heretofore  made  upon  the  lots  by  the 
dty,  and  the  interest  which  has  accrued  up 
to  the  date  of  transfer.  The  payment  shall 
be:  I  will  surrender  two  notes  which  I  hold 
against  you  for  $3,500  each,  and  take  up  the 
notes  which  Valentine  Leonard  holds  against 
you  of  $5,000,  and  pay  the  balance,  what 
ever  It  may  be,  In  stock  at  par  in  the  San 
Javier  Mining  &  Milling  Company  of  La 
Ventura,  Mexico,  certificates  for  said  stock  to 
be  issued  to  you  as  soon  as  tne  titles  are  all 
right,  and  transfers  made  by  a  good  and 
sufficient  deed  of  general  warranty.  [Signed] 
Yours,  truly,  Alvin  E.  Crocker.  June  13, 
1893."   Manley  accepted  the  proposition  in 
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Trltinff  as  follows:  1  bereby  accept  the 
above  proposition,  wltb  the  following  stipula- 
tions: The  said  Crocker  Is  to  pay  a  certain 
note. for  93,000,  whlrb  has  been  dlBcounted 
at  the  First  NatloniU  Bank,  and  given  by  me 
to  bbn  on  March  S,  1883,  due  In  six  months 
from  date,  and  assume  the  pigrment  of  $1,000 
of  the  mortgage  which  covers  on  lots  39  and 
40,  held  by  the  parties  named  above.  [Signed] 
W,  F.  Manley."  On  the  3d  day  of  July,  1893. 
In  pursuance  ot  the  contract,  Manley  conveyed 
the  property  to  Crocker,  who  Issued  to  him  1,- 
000  aha  res  of  stocky  as  specified  In  the  contract 
At  the  same  time  the  1,000  shares  of  stock 
purchased  through  Leonard  on  March  23d 
were  also  Issued,  and  delivered  to  Manley.  A 
mill  having  been  erected  at  the  mine,  the 
company,  through  Crocker,  as  manager,  oper- 
ated the  mine  during  the  summer  and  a  part 
of  the  taU  of  1893,  but  the  results  did  not 
prove  satisfactory,  and  the  work  at  the  mine 
waa  discontinued.-  In  the  meantime  one  Ew- 
Ing,  who  had  been  In  charge  of  the  mining 
under  Crocker,  was  discharged,  and  on  the 
9th  day  of  November  he  wrote  Manley  a  let- 
ter, In  which  he  Informed  him  that  he  had 
been  In^rased  upon;  that  the  mine  vas  worth- 
less, etc.  Finally,  In  the  month  of  March, 
Manley  tendered  back  the  stock  he  held  In 
the  company,  and  demanded  e  reconveyance 
ot  the  Chicago  property.  This  being  refused, 
he  filed  this  blU. 

The  fraudnl^t  representations  alleged  In 
the  bill  are  substantially  as  follows:  That 
there  was  a  certain  valid  corporation  by 
name  of  the  San  Javier  Mining  &  Milling 
Company,  duly  organized  under  the  laws  of 
the  state  of  New  Jersey,  owning  and  operating 
certain  silver  mines  and  mill  and  machinery 
for  operating  the  same,  situate  near  Iia  Ven- 
tura, Mexico;  that  said  def^idant,  Crocker^ 
was  treasurer  of  said  corporation,  and  man- 
ager of  the  mill  and  mines  owned  and  op- 
erated by  the  mining  and  milling  company. 
In  Mexico;  that  he,  the  said  Crocker,  was 
the  owner  of  a  large  proportion  of  stock  of 
company;  that  said  defendant  Crocker,  by 
himself  and  agents,  and  defendant  compa- 
ny, by  Its  agents,  falsely  and  fraudulently 
rc^ffeeented.  to  your  orator  that  said  mines 
were  rich  with  silver,  and  that  they  would 
pay  a  dividend  of  from  20  to  100  per  cent 
per  annum  upon  the  par  value  of  the  stock 
of  said  company;  that  there  was  enough 
silver  ore  on  the  dump  at  the  mines  to  pay 
the  par  value  of  all  of  the  stock  that  had 
been  Issued  by  tiie  said  mining  and  milling 
company,  which  was  one-half  million  dol- 
lars; that  the  vein  oC  ore  in  said  mine  was 
10  feet  In  width,  and  assayed  over  $1,000 
per  tota;  that  the  depth  of  the  vein  of  ore 
was  200  feet,  and  the  assays  of  tite  ore  ran 
In  richness  from  30  ounces  troy  per  ton  to 
1,500  ounces;  that  said  vein  ran  from  east 
to  west  lacking  40  feet  of  one-half  mile,  and 
varied  in  width  from  6  to  50  feet;  and  fur- 
ther represented  that  the  manager  of  the 
mine  tor  the  company  said  unquoliflediy  that 


he  would  pay  100  per  cent  dividend,  using 
the  ore  alone  then  developed  and  on  the 
dump;  that  he  also  stated  that  to  reduce 
50  tons  per  day,  you  could  not  use  up  the 
body  of  ore  on  hand  In  five  years,  without 
going  any  deeper  in  the  shafts;  that  the  said 
Crocker,  the  mining  and  milling  company, 
and  their  agents  and  representatives,  farther 
represented  that  the  mine  was  what  was 
known  as  a  "fissure  vein,  "'and  that  It  grew 
richer  the  deeper  you  went  Into  the  mine; 
tliat  there  never  had  been  such  a  develop- 
ment of  rich  ore  in  such  a  large  body  as  was 
shovni  by  the  shafts  In  this  mine;  that  they 
had  recently  sent  a  car  load  of  ore  taken 
from  their  said  mine  to  a  smelter  In  Mon- 
terey, Mexico,  which  assayed  68  ounces  per 
ton  of  2fi00  pounds;  that  the  average  assays 
of  the  ore  of  said  mine  were  over  300  ounces 
per  ton;  that  they  had  a  proposition  from 
bankers  in  New  York  that  they  would  list 
the  stock  on  exchange,  and  capitalise  the 
company  at  $10,000,000,  and  dispose  of  all  the 
stock  within  60  days.  If  said  mine  paid  20 
per  cent  on  the  stock  the  first  year;  tliat  he 
further  represented  that  said  defendants  had 
at  that  time  noachlnery  in  Mexico  for  the 
mill  of  50  tons  aipadty  per  day;  that  they 
had  shipped  the  boiler  and  the  «iglne  from 
Blchmond,  Ind.,  and  the  stamping  machinery 
from  Brooklyn,  N,  T.;  that  all  of  said  ma- 
chinery was  then  In  the  City  of  Mexico,  and 
wotild  be  put  up  and  operated  within  00  days 
from  that  time,  and  from  thenceforward  the 
company  would  pay  dlvld^ids  upon  the 
stock.  It  is  also  alleged  in  the  bill  thai  In 
first  Instance,  and  before  the  Issuance  of  said 
stock  and  acceptance  of  It  by  your  orator, 
the  said  defendant  Crocker,  mMle  BfUd  state- 
ments to  your  orator  wally,  but  at  tiie  time 
said  he  would,  In  addition  to  that  make  a 
written  statment  covering  the  same  state- 
ments that  he  made  orally  to  your  orator, 
and  In  pursuance  of  said  statement  the  said 
defendant  Crocker,  made  and  signed  certain 
written  statements.  In  which  he  detailed  in 
part  the  representations  that  he  had  made  to 
your  orator  orally  In  order  to  induce  him  to 
purchase  and  accept  1,000  shares  of  stock, 
and  delivered  said  written  statement  to  your 
orator,  which  Is  In  the  words  and  figures  fol- 
lowing, to  wit:  "March  10,  1896.  Wm.  F. 
Manley,  Esq.,  Richmond,  Ind.— Dear  Sir: 
Inclosed  I  hand  you  cost  of  reduction  of  ore 
from  the  San  Javier  mines  In  Mexico,  wlilch 
I  wish  yon  to  examine,  and  which  I  hope 
may  meet  with  your  approval,  because  it  is 
very  conservative,  and  can  be  verified  at  any 
time,  and,  with  the  assurance  I  have  from 
our  manager,  can  be  and  will  be  Increased 
fivefold  the  first  year.  The  ore  body  devel- 
oping a  vein  of  ore  sixteen  feet  In  width  and 
assaying  way  up  Into  the  thousands  per  ton. 
The  depth  of  this  vein  of  ore  is  now  about 
200  feet,  and  the  assays  of  the  ore  to  run 
in  richness  from  thirty  oz.  troy  per  ton  to 
1,500.  This  vein  runs  due  east  and  west 
lacking  forty  feet  of  half  a  mile,  and  varies 
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In  width  from  six  to  fifty  feet.  Our  manager 
says,  unqualifiedly,  thet  he  will  pay  100  per 
cent,  dividend,  and  using  the  ore  alone  now 
developed  and  on  the  dump.  Using  his  own 
language:  'If  you  reduce  fifty  tons  a  day, 
you  cannot  use  up  the  body  of  the  ore  now 
on  hand,  and  you  need  not  go  one  inch  deep- 
er in  the  shaft.'  Tou  are  perfectly  aware 
that  all  mines,  especially  fissure  mines,  grow 
richer  the  deeper  you  go,  and  the  general 
expression  In  regard  to  the  San  Javier  mines 
is  that  there  has  never  been  such  a  develop- 
ment of  rich  ore  in  such  a  large  t)ody  as  Is 
shown  In  the  shafts  of  this  mine.  Besides 
the  statement  which  I  give  of  cost  of  reduc- 
tion, showing  such  a  large  profit,  I  would 
say  that  the  difference  in  the  wages  between 
Mexico  and  Colorado  will  make  a  difference 
In  favor  of  Mexico,  guarantying  Itself  an  Im- 
mense dividend.  Then  all  of  our  expenses 
to  Mexicans  is  paid  In  Mexican  money,  while 
all  of  our  receipts  will  be  exchange,  bearing 
at  least  fifty  per  cent,  premium.  We  lately 
sent  a  carload  of  ore,  taken  from  the  mine 
to  the  Monterey  smelter,  which  assayed  six- 
ty-eight oz.  per  ton  of  2,000  lbs.  Our  gen- 
eral assays  of  numbers  of  ounces  per  ton 
reaches  now  over  200  oz,  per  ton.  There  Is 
not  one  feature  In  regard  to  this  mining  prop 
erty  but  what  It  is  Indicative  of  very  large 
dividends.  We  have  no  ice,  snow,  or  sleet; 
can  work  385  days  In  a  year;  and  If  we  do 
our  part,  which  our  own  Interest  compels 
us  to  do,  there  Is  no  doubt  but  the  returns 
for  every  dollar  Invested  In  this  stock  will 
bring  larger  returns  than  you  have  ever  re- 
ceived before.  Indeed,  we  have  a  proposi- 
tion from  bankers  In  New  York,  If  we  pay 
the  dividends  we  know  we  can,  that  they 
will  list  the  stock  on  the  exchange,  and  capi- 
talize the  company  at  ten  million  dollars,  and 
dispose  of  all  the  stock  inside  of  sixty  days. 
Tours,  very  truly,  Alvin  B.  Crocker,  Treas- 
urer." 

S.  S.  Gregory,  for  appellant.  Walter  Olds, 
G.  F.  Griffon,  and  W.  8.  Oppentaeim,  for  ap- 
pellee. 

CRAIG,  J.  (after  stating  the  facts).  In  re- 
gard to  the  allegations  in  the  bill  as  to  the 
organization  of  the  company,  its  ownership 
of  the  mines,  stock  owned  by  Crocker,  and 
that  he  was  treasurer  and  manager,  there  Is 
no  controversy,  it  not  being  claimed  that 
there  was  any  falsity  as  to  these  averments. 
In  reference  to  a  large  portion  of  the  other 
averments  of  fact  set  up  and  relied  upon 
In  the  bill,  it  will  be  found  upon  close  ex- 
amination that  In  the  main  they  are  not  rep- 
resentations of  fact,  but,  on  the  other  hand, 
they  are  mere  matters  of  opinion.  Under 
the  latter  head  may  be  mentioned  the  fol- 
lowing: That  the  mines  were  rich  with  silver, 
and  that  they  would  pay  a  dividend  of  from 
20  to  100  per  cent;  tliat  there  was  enough 
silver  ore  on  the  dump  at  the  mines  to  pay 
the  par  value  of  the  stock;  and  other*like 
statements.   These  allegations  of  mere  mat- 


ter of  opinion,  as  will  be  seen  from  the  au- 
thorities hereinafter  referred  to,  whether 
false  or  true,  do  not  form  a  basis  upon  which 
an  action  can  be  founded.  There  are,  howev- 
er, some  four  or  five  allegations  of  fact,  as 
contradistinguished  from  allegations  of  opin- 
ion, which  we  will  consider.  In  regard  to  the 
allegations  that  the  vein  ran  from  east  to  west 
lacking  40  feet  of  a  half  mile,  that  it  varied 
In  width  from  6  to  50  feet,  and  that  the 
depth  of  the  vein  was  200  feet,  from  an  ex- 
amination of  the  testimony  of  the  defendant 
and  the  complainant  and  the  superintendent, 
Ewing,  and  the  report  of  Bridge,  it  will  be 
found  that  the  representations  made  by  the 
defendant  in  this  branch  of  the  case  were 
substantially  correct. 

The  next  allegation  of  fact  Is  that  the  mine 
was  what  was  known  as  a  "fissure  vein.** 
Crocker  testified  that  the  vein  was  a  fissure 
vein,  as  that  term  was  understood.  He  tes- 
tified: "A  fissure  vein,  according  to  Hughes* 
Dictionary,  is  a  longitudinal  opening  with 
a  foreign  substance  In  It.  The  vein  is  a  fis- 
sure vein  in  the  San  Javier  and  Guadalupe 
mines."  In  this  he  seems  to  be  corroborated 
by  Bridge,  and  contradicted  only  by  EwIng, 
and  Ewlng's  evidence  Is  contradicted  by  his 
statement  to  Maaley  at  the  time  he  visited 
the  mine.  Under  the  evidence,  It  cannot  be 
said  that  this  statement  was  false. 

The  next  allegation  of  fact  Is  that  a  car 
load  of  ore  taken  from  the  mine  had  been 
Bent  to  the  Monterey  smelter,  which  assayed 
68  ounces  per  ton.  The  defendant  Crocker 
testified  that  before  the  statement  was  made, 
and  before  he  Incorporated  It  Into  his  .written 
statement  to  Manley,  Jamlqueberry,  the  super- 
intendent. Informed  him  of  the  fact,  and  that 
EwIng,  who  was  also  In  charge  of  the  mines, 
corroborated  the  stat«ment  The  statement 
was,  therefore,  made  by  the  defendant  In 
good  faith,  believing  It  to  be  true.  Whether 
the  statement  was  true  or  false  Is  left  In 
doubt  from  the  evidence.  A  car  of  ore  was 
shipped  to  Monterey,  but  whether  It  was 
shipped  from  the  mine  In  question  or  some 
other  mine  Is  left  In  doubt  from  the  evidence. 
Ewing  testified  that  he  shipped  the  car 
from  the  Incarnaelen  mines,  while  the  wit- 
ness Shope  testified  that  he  shipped  a  half 
car,  but  not  from  the  mine  In  question.  It 
may  be  true  that  tills  statement  was  false, 
but  there  Is  so  much  uncertainty  and  doubt 
In  regard  to  what  the  fact  really  was  that  it 
would  not  be  safe  to  convict  a  pers(m  of 
fraud  on  such  uncertain  testimony. 

The  next  allegaUon  of  fact  was  that  "our 
general  assays  of  number  of  ounces  per  ton 
reaches  now  over  200  oz.  per  ton."  This 
statement  was  made  before  the  defendant 
had  worked  the  mine,  and,  of  course,  had 
reference  to  assays  of  samples  of  ore;  and  It 
appears  from  the  testimony  that  assays  of 
sample  or  specimen  ores  run  higher  than  the 
ore  when  milled  In  large  quantities,  and  w 
find  no  eTidence  in  the  record  that  the  Btr'ir 
ment  was  not  trn& 
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There  Is  also  an  allegation  that  there  was  a 
Btatement  that  the  mill  at  the  mines  was  to 
be  capable  of  crushlnff  50  tons  per  day.  The 
writing  containing  the  defendant's  state- 
ments contains  no  snch  statement,  and  Crock- 
er testified  that  In  all  the  coDTersatlonB  the 
talk  was  that  the  mill  was  to  be  a  lO-stamp 
mill.  Id  thla  he  Is  corroborated  by  C.  N. 
Harold,  who  testified  that  Crocker  sold  he 
would  have  the  mlU  running  In  90  days,  and 
the  capacity  was  to  be  80  tons  a  day,  and  he 
Intended  to  add  more  soon. 

Under  the  facts  established  by  tiie  evidence 
was  the  complainant  ^titled  to  a  decree? 
In  Development  Go.  t.  Sllva,  125  U.  S.  247,  8 
Sup.  Ot  881,  the  supreme  court  of  the  United 
States  lay  down  the  role  In  regard  to  a  re- 
covery In  a  case  of  this  character  as  follows: 
"First,  that  the  defendant  has  made  a  repre- 
sentation In  regard  to  a  material  fact;  sec- 
ondly, that  snch  r^resentatlon  Is  fftlse;  third- 
ly, that  such  representation  was  not  believed 
by  the  defendant,  on  reasonable  grounds  to  be 
true;  fourthly,  tJiat  It  was  made  with  the  In- 
tent that  It  should  be  acted  uptm;  fifthly, 
that  It  was  acted  upon  by  complainant  to  his 
damage;  and,  sixthly,  that  In  so  acting  on 
It  the  complainant  was  Ignorant  of  the  falsity, 
and  reasonably  believed  It  to  be  true."  In  re- 
gard to  kind  or  character  of  representatlcms 
which  are  actionable.  1  Bigelow,  Frauds,  pp. 
473,  474,  lays  down  the  rule  that  the  repre- 
sentations must  consist  of  matters  ijt  fact, 
and  not  of  opinion.  In  Hcmmer  v.  Cooper,  8 
Allen.  334,  In  speaking  In  regard  to  represen- 
tations of  a  vendor  In  regard  to  the  price  he 
paid  for  It,  the  court  said:  "The  representa- 
tions of  a  vendor  of  real  estate  to  the  vendee, 
as  to  the  price  which  he  paid  for  It,  are  to 
be  regarded  In  the  same  light  as  representa- 
tions respecting  its  valife.  A  purchaser  ought 
not  to  rely  upcm  them;  for  it  Is  settled  that, 
even  wh^  they  are  false,  and  uttered  with 
a  view  to  deceive,  they  furnish  no  ground  of 
action.  Medbury  v.  Watson,  6  Mete.  (Mass.) 
246,  and  cases  there  cited."  In  Holbrook  v. 
Connor,  60  Me.  678,  the  same  doctrine  .la  an- 
nounced. In  Hank  v.  Brownell,  120  lU.  1^ 
11  N.  B.  416,  the  cases  from  Massachnsetts 
and  Maine  are  cited  with  approval,  and  It 
Is  said:  "Where  the  vendor  and  vendee  are 
dealing  at  arm's  length  wit^  each  other,  the 
representations  of  the  former  as  to  the  coet 
of  his  property,  even  though  false,  and  made 
with  a  view  to  deceive,  will  furnish  no  ground 
of  action.  They  are  looked  upon  merely  as 
representatltHis  In  regard  to  value,  urged  for 
the  purpose  of  enhancing  the  price,  and  any 
purchaser  who  relies  upon  them  is  con^d- 
ered  as  too  careless  of  his  own  interest  to  be 
enOOed  to  reUef."  In  Noetling  v.  Wright,  73 
m.  300,  In  speaking  in  regard  to  representa- 
tions made  by  a  vendor  of  property  as  to 
value,  the  price  he  has  been  offered,  or  the 
good  qualities  of  the  property,  it  Is  said: 
"Statements  of  this  character  do  not  In  any 
wise  relieve  the  purchaser  from  the  responsi- 
bility of  investigation  into  the  true  conditlcm 


or  tbe  valoe  of  the  properly  about  to  be  pur- 
chased. Such  statements  are  <HiIy  regarded 
as  gratis  dicta,  and  It  la  well  said  by  Kerr  in 
bis  vrork  on  Fraud  and  Mistake  (page  84); 
*A  man  who  relies  on  such  aflSrmatlons,  made 
by  a  person  wbose  Intoest  might  so  readily 
prompt  him  to  invest  the  property  with  ex- 
aggerated value,  does  so  at  his  peril,  and 
must  take  the  consequences  of  his  impru- 
dence.' "  Tack  T.  Downing,  76  HI.  71,  was  a 
bill  to  resdnd  a  contract  fw  fraud,  where 
mining  stock  had  been  sold  as  In  the  case 
hece;  and  In  discussing  what  may  be  regarded 
as  mere  opinion  or  a  statement  of  fact  It  is, 
among  other  things,  said:  "The  extravagant 
dedamUons  of  appellant  after  his  return  to 
Brie  with  tbe  committee  of  examination,  and 
made  in  their  presence,  that  a  silver  mine 
with  copper  cropplngs  was  an  Inexhaustible 
mine  of  wealth;  that  the  Aqua  Frio  and  Black 
Metallic  were  the  biggest  tldn^  In  Utah;  tiiat 
situated  at  the  Fork  Hills  was  greatly  to 
thdr  advantage;  that  they  were  w^-devel- 
oped  mines  with  well-deflned  veins;  that  he 
had  never  seen,  in  all  his  experience,  such 
a  'blow  out';  that  a  furnace  ought  to  be 
erected  at  once,  as  the  ore  could  be  mined, 
and  all  the  money  put  into  it  could  be  got 
out  In  a  few  months,— was  mere  gassing,  and 
for  tbe  purpose  of  extolling  what  these  men, 
through  their  committer  had  seen,  and  coiUd 
Judge  of  the  prospects  and  promise  for  them- 
selves. There  was  nothing  unlawful  or  pro- 
hibited in  law  in  all  this.  It  was  after  this 
examination  and  report  by  Camp  and  Barr 
the  share  was  bought  by  complainant,,  and 
the  note  In  question  executed,  and  a  deed  de- 
livered and  accepted  toe  the  pr<^«ty.  It  is 
Impossible  their  statement  should  be  regarded 
as  anything  more  dian  opinions,  for  no  man 
can  tell  how  a  discovery  like  this  may  result. 
Appellee  could  have  ond^tood  them  In  no 
other  sense,  and  the  same  may  be  said  of  the 
report  of  the  committee.  Th^  were  opin- 
ions founded  on  ibcts  as  they  appeared  to 
them."  In  Development  Co.  v.  Sllva,  125  U. 
S.  247,  8  Sup.  Ct  8S1,  Tuck  v.  Downing  was 
cited,  and  a  large  part  of  the  opinion  quoted 
with  approval.  In  Famsworth  v.  Duffner, 
142  U.  S.  43,  12  Sup.  Ct  104.  the  same  doo- 
trtae  Is  announced.  There  are  other  8uth(»l- 
tles  holding  to  the  same  doctrine,  but  It  will 
not  be  necessary  to  cite  them  here.  It  Is 
manifest  under  the  law  as  established  in  the 
text-books  and  In  the  declslcms  of  the  differ- 
ent courts  the  complainant  has  failed  to  make 
out  a  case  wherein  he  was  entitled  to  recover. 

There  Is  another  fact  connected  with  the 
case  that  has  an  important  bearing.  It  ai>- 
pears  that  in  the  latter  part  of  April,  1803,— 
long  before  the  conveyance  was  made  which 
complainant  seeks  to  set  aside,— he  determined 
to  visit  the  mine  for  the  purpose  of  determin- 
ing for  himself  whether  the  mine  was  in  fact 
what  it  was  represented  to  be.  He  went  to 
the  mines,  and  was  met  by  Ewlng,  the  super- 
intendent, O.  P.  Crocks,  a  son  of  the  defend- 
ant, McGuire,  and  a  Mexican.   He  madv  » 
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thoroagh  examination  of  the  mine  and  its 
prospects.  He  walked  over  the  grounds,  went 
Into  the  shafts,  made  selections  of  specimens 
for  assay,  placed  each  specimen  In  a  small 
sack  pr^ared  for  that  purpose,  marked  each 
one,  and  then  placed  the  small  sacks  in  a  large 
one,  and  brought  the  specimens  home  with 
him,  and  had  them  assayed.  Upon  his  return 
he  gave  glowing  accounts  of  the  mine,  and 
the  richness  of  its  ore.  The  witness  Harold 
detailed  a  conversation  he  bad  with  Manley 
after  his  return,  substantially  as  follows:  "I 
think  I  asked  him  something  abont  the  quan- 
tity of  ore  he  found,  and  as  we  looked  at  each 
sample  I  would  ask  him  how  much.  He  would 
make  the  remark  that  there  were  thousands  of 
tons,  and  of  others  not  quite  so  much,  but  he 
said  there  was  plenty  of  ore;  and  again  I 
thliik  he  made  the  statement  to  me  that  there 
was  an  the  ore  there  that  you  could  wish  for." 
And  on  cross-examination  he  said:  "He  [refer- 
ring to  Manley]  said  there  was  a  great  quan- 
tity of  ore  on  the  dump,  and  that  a  number  of 
assays  were  made  from  the  dump,  which 
showed  it  to  be  vMy  valuable;  and,  Judging 
from  the  quantity  on  the  dump,  he  thought 
there  was  ?100,000  on  the  dump.  He  also 
based  his  opinion  on  what  be  saw  m  tne  mine; 
not  only  what  he  saw  in  the  mine,  but  the 
length  of  the  mine  where  they  could  trace  the 
ore."  Other  witnesses  corroborate  these  state- 
ments. When  the  complainant  was  In  the 
mine  he  was  afforded  every  facility  to  exam- 
ine and  Investigate  that  he  desired,  and  the 
specimens  which  he  brought  away  were  of  his 
own  selection;  and  on  the  hearing  the  court 
found  that  no  fraud  or 'deception  was  prac- 
ticed on  the  complainant  in  the  selection  of 
the  specimens,  nor  were  they  tampered  with  by 
the  defendant,  and  the  finding  seems  to  be 
sustained  by  the  evidence.  In  regard  to  the 
assays  of  the  specimens,  and  the  faith  of  the 
complainant  in  the  mine  If  the  specimens  fair- 
ly represented  the  ore  in  the  mine,  he  testified: 
"Q.  Was  the  result  of  these  assays  satisfac- 
tory to  you?  A.  They  were.  Q.  They  were 
such,  were  they  not,  that  If  you  believed  that 
that  ore— that  these  specimens— fairly  repre- 
sented the  ore  in  that  mine,  you  would  still  re- 
gard that  as  a  good  mine,  would  you  not?  A. 
I  felt  quite  well  satisfied.  Q.  That  would  be 
your  feeling  now,  would  It  not?  A.  Yes,  sir. 
Q.  If  you  felt  that  It  was  honest?  A.  The  as- 
says I  had  made,  made  an  average  of  228 
ounces  per  ton.  Q.  Did  you  include  those 
high-grade  assays?  A.  All  of  them.  Q.  371 
and  2,300  ounces?  A.  Yes,  sir.  And  I  con- 
siilted  with  some  miners  here,  who  told  me 
that.  If  the  mine  did  have  that,  well,  we  had 
a  perfect  bonanza,  and  I  am  very  much 
pleased  with  the  result  of  the  assays.  Q. 
And  you  would  still  feel,  notwithstanding  ev- 
erything else  that  has  been  said  and  done.  If 
you  were  convinced  that  the  specimens  you 
obtained  represented  an  honest  average  of  the 
mine,  you  would  still  feel  that  It  was  a  good 
mice,  would  you  not?  A.  I  would.  I  think 
It  would  pay  well."    The  evidence  in  this  rec- 


ord falls  to  show  that  the  complainant  was  Im- 
posed upon  In  the  selection  of  the  specimens, 
or  that  any  fraud  was  practiced  on  him  after 
they  were  selected.  If,  th«^ore,  the  speci- 
mens failed  to  represent  an  honest  average  of 
the  mine,  the  complainant,  and  he  alone,  was 
to  blame. 

In  Famsworth  v.  Duffner,  supra,  which 
was  a  bill  for  the  rescission  of  a  contract  of 
purchase,  and  to  recover  the  money  paid  oa 
the  contract,  on  the  ground  that  It  was  en- 
tered into  by  false  and  fraudulent  representa- 
tions, in  the  decision  of  the  case  It  was  held, 
where  the  means  of  knowledge  are  at  hand, 
and  equally  available  to  both  parties,  and  the 
subject  of  purchase  Is  alike  open  to  their  in- 
spection, if  the  purchaser  does  not  avail  him- 
self of  these  means  he  will  not  be  heard  to 
say  that  he  has  been  deceived  by  the  vendee's 
misrepresentations.  It  is  there,  among  other 
things,  said:  "In  Ludington  v.  Renick,  7  W. 
Ya.  273,  it  was  held  that  'a  party  seeking  the 
rescission  of  a  contract  on  the  ground  of  mis- 
representation must  establish  the  same  by 
clear  and  Irrefragable  evidence;  and  If  it  ap- 
pears tha^  he  has  resorted  to  the  proper  means 
of  verification,  so  as  to  show  that  he  in  fact 
relied  upon  his  own  Inquiries,  or  If  the  means 
of  Investigation  and  verification  were  at  hand, 
and  his  attention  drawn  to  them,  relief  will 
be  denied.'  In  the  case  of  Attwood  v.  Small, 
decided  by  -the  house  of  lords,  and  reported  In 
6  Clark  &  F.  232,  233,  It  was  held  that  'If  a 
purchaser,  choosing  to  judge  for  himself,  does 
not  avail  himself  o^  the  knowledge  or  means 
of  knowledge  open  to  him  or  to  his  agents, 
he  cannot  be  heard  to  say  he  was  deceived  by 
the  vendor's  representations.'  And  in  2  Pom; 
Eq.  Jut.  S  802,  It  is  declared  that  a  party  is 
not  justified  In  relying  upon  represmtatlons 
made  to  him:  '(1)  When,  before  ent^log  Into 
the  contract  or  other  transacti<Mj,  he  actually 
resorts  to  the  proper  means  of  ascertaining 
the  truth  and  verifying  the  statement;  (2) 
when,  having  the  opportunity  of  making  sncb 
examination,  he  Is  chained  with  the  knowl- 
edge which  he  necessarily  would  have  obtain- 
ed if  he  had  prosecuted  it  with  diligence;  (3) 
when  the  representation  Is  concerning  gener- 
allHea  equally  within  the  knowledge  or  the 
means  of  acquiring  knowledge  possessed  by 
both  parties.'  But,  If  the  neglect  to  mate  rea- 
sonable examinations  would  preclude  a  party 
from  rescinding  a  contract  on  the  ground  of 
false  and  fraudulent  representations,  a  fortiori 
Is  he  precluded  when  It  appears  that  he  did 
make  such  examination,  and  relied  upon  the 
evidence  obtained  by  such  examlnatiou,  and 
not  upon  the  representations." 

What  was  said  in  the  case  dted  applies  here. 
The  complainant,  apparently  not  being  satis- 
fied with  the  representations  of  Crocker  In  re- 
gard to  the  mine,  proceeded  to  the  mine  to  see 
and  Investigate  for  himself.  After  making 
a  thorough  examination  he  had,  so  far  as  ap- 
pears, as  much  Information  in  regard  to  the 
mine  and  its  richness  as  the  defendant,  Crock- 
er, and  he  doubtless  relied  upon  the  Informa- 
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tlon  obtained,  rather  than  upon  representa- 
tions which  bad  been  made  before. 

In  view  of  oU  the  facts,  we  do  not  think 
the  evidence  makes  ont  a  case  which  would 
authorize  a  court  of  equl^  to  rescind  the  con- 
tract The  Judgment  of  the  superior  court 
will  be  leTersed,  and  the  cause  wlU  be  re- 
manded, with  directions  to  dismiss  tne  bllL 


(148  lail.  M6) 

HARBISON  T.  STANTON  et  aL 
(8I^)reme  Court  of  Indiana.   Dec.  3,  189A.) 
Wills— CoBrasv— Bond  bt  Contestamt— Whbit 

Rev.  St  1894,  S  2765  (Re'v.  St.  1881,  S  2595), 
^Tcs  the  rigbt  to  resist  the  probate  of  a  will 
without  gMug  a  bond.  Rev.  St.  1894,  {  2766 
(Rer.  St  1881,  {  2596),  proTides  that  any  per- 
son who  has  not  resisted  the  probate  of  a  will 
may  contest  its  Talidity  at  any  time  within  three 
rears  after  tbe  same  bas  been  offered  for  pro- 
bate, in  the  manner  and  on  the  eroands  therein 
speciGed.  Rer.  St.  18&4.  §  2767  (Rev.  St  1881, 
ft  ^97),  provides  that  before  any  proceeding  shall 
be  had  on  an  application  to  contest  a  will  after 
probate  thereof,  the  person  making  the  same,  or 
some  other  person  in  hia  behalf,  shall  file  a  bond, 
with  sufficient  sureties,  etc.,  conditioned  for  the 
due  prosecution  of  such  proceeding  and  for  the 
payment  of  all  costs,  etc.  He^d,  thnt  if  Rev.  St. 
1SS4,  S  261  (Rev.  St.  1881,  §  260),  authorizing 
the  court  to  grant  a  person  leave  to  sne  in  forma 
pauperis,  applies  to  a  contestant  of  a  will  after 
it  has  been  probated,  under  Rev.  St.  1894,  |  2766 
(Rev.  St  1881,  S  2596),  such  person  is  not  re- 
uered  from  the  necessity  of  giving  bond,  as  re- 
quired by  Rer.  St  1894,  {  2767  i^t.  St  1881. 
S2097). 

Appeal  from  circuit  court,  Marlon  county; 
SL  A.  Brown,  Judge. 

Action  by  Emma  Harrison  against  Ambrose 
P.  Stanton  and  others  to  contest  the  valldilty 
of  the  will  ot  John  Herron,  deceased.  £Yom 
a  Judgment  dismissing  the  proceeding  at 
plalntifTs  coBt,  on  failure  by  her  to  file  a 
15ond  conditioned  for  the  due  prosecution  of 
such  iMoceedlng,  and  for  tiie  payment  of  all 
costs  in  case  Judgment  be  awarded  against 
her,  as  required  by  ReT.  St  1891,  S  2767  (Rev. 
St  1881,  ft  ^7),  plaintiff  appeals.  Affirmed. 

J.  E.  Watson,  R.  W.  McBride,  C.  S.  Denney, 
Wilson  Morrow,  J.  P.  McKee,  and  W.  N.  Plck- 
erlll,  for  appellant  J.  E.  Scott  and  Miller, 
Winter  &  Elam,  for  appellees. 

JORDAN,  J.  Appellant,  on  the  18th  day  of 
October,  1895,  Instituted  this  proceeding,  un- 
der sections  2766  and  2767,  Rev.  St.  1891  (sec- 
tions 2596  and  2597,  Rev.  St.  1881),  to  con- 
test the  validity  of  the  will  of  Jofap  Henmi, 
who  died  a  resident  of  Marlon  county,  Ind., 
leaving  an  estate  of  the  probable  value  of 
¥200,000.  The  will  In  contest  was  aduoltted 
to  probate  on  May  17,  18{>5,  In  the  circuit 
court  of  Marion  county,  Ind.  At  the  time  of 
the  filing  of  ber  complaint  the  appellant  also 
petitioned  the  court  to  allow  her  to  prosecute 
this  suit  as  a  poor  person,  basing  her  right  on 
section  261,  Rev.  St.  1894  (section  260,  Rev. 
St  1881),  being  section  17  of  the  Code  of  18S1, 
which  reads  as  follows:   "Any  pow  person. 


itot  having  sufficient  means  to  prosecute  or 
defend  an  action,  may  apply  to  the  court  In 
which  the  action  Is  intended  to  be  brought, 
or  is  pending,  for  leave  to  prosecute  or  de- 
fend as  a  poor  person.  The  court,  if  satisfied 
that  such  pwaon  has  not  sufficient  means  to 
prosecute  or  defend  the  action,  sliall  admit 
the  applicant  to  proeecnte  or  defend  as  a  poor 
person,  and  shall  assign  blm  au  attorney  to 
d^end  or  prosecute  the  cause,  and  all  other 
officers  requisite  for  the  proeecotlon  or  de- 
fense, who  shall  do  their  duty  tfaei-ein  with- 
out taL'ing  any  fee  or  reward  therefor  from 
such  poor  person."  By  her  vwlfled  petition. 
It  appeared  that  she  was  a  poor  person,  desti- 
tute of  means,  and  unable  to  procure  any  re- 
dponslble  person  to  become  her  surety  on  the 
bond  required  to  be  filed  by  section  2767, 
Rev.  St  1894  (section  2597,  Rev.  St.  1881). 
She  supported  the  facts  set  forth  In  her  peti- 
tion by  the  affidavits  of  other  perstms,  and 
also  showed  by  the  affidavits  of  two  reputable 
attorneys  at  law  that  She,  to  their  opinion, 
had  a  meritorious  cause  of  action,  etc  Pend- 
ing ber  application  f<n-  leave  to  sue  in  forma 
pauperis,  appellee  Stanton,  executor  of  the 
will,  moved  the  court  to  dismiss  the  action, 
for  the  reasMi  that  no  bond  had  been  filed, 
as  required  by  the  section  above  mentioned. 
The  court  denied  appellant's  appllcaMon  for 
leave  to  prosecute  her  contest  proceeding  as 
a  poor  person,  and  ordered  that  she  ffie  a 
bond  within  30  days.  Upon  failure  to  ffie  the 
required  bond  within  the  limit  fixed,  the  court 
sustained  appellee's  motion,  and  dismissed  the 
proceeding  at  appellant's  cost,  and  upon  this 
action  of  the  court  appellant  bases  her  al- 
leged error.  Assuming,  without  deciding,  that 
the  right  to  sue  In  forma  pauperis,  as  granted 
by  section  261,  Rev.  St.  1894  (section  260,  Rev. 
St  ISSl),  can  be,  as  appellant  insists,  extend- 
ed, by  construction,  to  proceedings  to  contest 
a  will  under  the  statute  relating  to  wills,  we 
must  next  Inquire:  Could  such  leave,  if 
granted  by  the  court  In  pursuance  of  the  sec- 
tion of  the  ClTll  Code,  be  held  In  any  manner 
to  have  tlie  force  or  effect  to  dispense  with 
the  bond  in  question,  and  thereby  relieve  the 
appellant  of  the  Imperative  obligation  of  filing 
one,  as  ImiKtsed  by  the  statute  upon  a  person 
seeking  to  nnnul  a  will  after  the  probate  there- 
of? If  this  question  can  be  answered  In  tbe 
negative.  It  would  follow  that  the  court  prop- 
erly dismissed  the  proceeding  upon  the  failure 
of  appellant  to  file  the  requisite  bond,  and  its 
action  must  be  affirmed. 

The  Insistence  of  appellant's  learned  counsel 
Is  tliat  the  provisions  of  section  261,  Rev,  St 
1894  (section  260,  Kev.  St  1881),  ought  to  be 
Imported  by  construction  Into  section  2767, 
Rev.  St.  1894  (section  2597,  Rev.  St  ISSl),  and 
Ingrafted  onto  it  as  an  exception  to  the  ex- 
tent of  relieving  a  poor  person  contesting  a 
will  from  the  necessity  bf  ffilng  a  bond.  A 
solution  of  the  question  involved  requires  an 
examination,  to  an  extent,  of  tbe  statute  re- 
lating to  the  execution,  probate,  and  contest 
ot  wins.  By  section  38  of  this  act,  being  sec- 
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Hon  2765,  Rer.  St.  18W  (section  2596,  Rev.  St. 
1881),  the  right  Is  given  to  resist  the  probate  of 
a  will,  witliout  giving  a  bond.  Section  39.  be- 
ing section  27(16,  Rev.  St.  I8W  (section  2596, 
Rev.  St.  1881),  provides  as  follows;  "Any 
person  may  contest  the  validity  of  any  will,  or 
resist  the  probate  thereof,  at  any  time  with- 
in three  years  after  the  same  has  been  offered 
for  probate,  by  filing  In  the  circuit  court  of 
the  county  where  the  testator  died,  or  where 
any  part  of  his  estate  Is,  his  allegation,  In 
writing,  verified  by  his  affidavit,  setting  forth 
the  unsoundness  of  mind  of  the  testator,  the 
undue  execution  of  the  will,  that  the  same  was 
executed  under  duress  or  was  obtained  by 
fraud,  or  any  other  valid  objection  to  Ite 
validity  or  the  probate  thereof;  and  the  ex- 
ecutor and  all  other  persons  beneficially  Inter- 
ested  therein  shall  be  made  defendants  there- 
to." This  latter  section,  It  seems,  is  intended 
to  appl}'  to  persons  who  hare  not  resisted  the 
probate  or  as^Iled  the  validity  of  a  will,  un- 
der section  2765,  Rev.  St.  18Qi  (section  2595, 
Rev.  St  1881).  Duckworth  v.  HIbbs,  38  Ind. 
7a  Section  27G7,  Rev.  St  1894  (section  2507, 
Rev,  St  1881),  being  the  one  more  especially 
in  controversy,  reads  as  follows:  "Before  any 
proceeding  shall  be  bad  on  an  application  to 
contest  a  will  after  probate  thereof,  the  person 
making  the  same,  or  some  other  person  in  his 
behalf,  shall  file  a  bond,  with  sufficient  sure- 
ties, in  such  amount  as  shall  be  approved  by 
the  clerk  of  such  circuit  court,  conditioned  for 
the  due  prosecution  of  such  proceedings,  and 
for  the  payment  of  oil  costs  thereon  In  case 
Judgment  be  awarded  against  him."  The 
right,  as  It  now  exists  in  ihls  state,  to  resist 
the  probate  of  a  will,  or  to  contest  Its  validity, 
Is  purely  statutory,  and  such  remedy  or  right 
is  a  special  proceeding  provided  by  statute. 
Harris  v.  Harris,  61  Ind.  117;  Deig  v.  More- 
head,  110  Ind.  451.  11  N.  B.  458;  McDonald 
T.  McDonald,  142  Ind.  55,  41  N.  E.  336.  Un- 
der section  2765,  Rev.  St  1894  (section  2505, 
Rev.  St  1881),  this  right  may  be  exercised 
vrlthoDt  the  complainant  being  required  to 
file  a  bond;  btit  after  the  will  has  been  once 
admitted  to  probate,  the  right  to  attach  Its 
validity  UQon  any  or  alt  of  the  gronnds  men- 
tioned In  section  2766,  Rev.  St  1804  (sectlou 
2506,  Rev.  St  1881).  Is  coupled  with  and  glvoi 
only  upon  the  stipulated  condition  that  a 
bond  be  filed  for  the  due  prosecution  of  such 
proceeding,  and  for  the  payment  of  all  cost 
in  case  Judgment  be  awarded  against  the  con- 
testing party.  While  the  filing  of  this  re- 
quired obligation,  within  the  meaning  and 
terms  of  the  section  In  question,  cannot  be 
s^d  to  be  a  condition  precedent  -to  the  com- 
mencement of  the  suit,  however,  after  It  Is 
once  Instituted,  the  statute  denies  the  author- 
ity or  power  of  the  court  to  farther  proceed 
In  the  action.  In  the  absence  of  the  fliUng  of 
the  prescribed  bond.  It  is  true  that  the  court, 
In  Ua  discretion,  may  allow  a  reasonable  time 
to  the  plaintiff  to  secure  and  file  the  bond. 
Nevertheless,  upon  his  failure  to  file  one,  the 
court  must  dismiss  the  proceeding.  Bums  v. 


Trovis,  117  Ind.  44,  18  N.  E.  45;  Lange  v. 
Dammler,  119  Ind.  567,  21  N.  E.  749.  The  fact 
that  a  person  seeking  to  avail  himself  or  her- 
self of  the  statutory  right  to  contest  a  will 
after  Its  probate  Is  pow  and  destitute  of 
means  cannot  exempt  him  or  her  from  the  Im- 
perative demands  of  the  statute.  It  is  a  gen- 
eral rule  that  a  person  asking  a  right  or  rem- 
edy conferred  by  statute  must  bring  himself 
substantially  within  the  provisions  or  require- 
ments of  the  statute  conferring  such  right. 
Goodwin  V.  Smith,  72  Ind.  113;  Massey  v. 
Dunlap  and.  Sup.)  44  N.  E.  642;  Suth.  St 
Const.  §  393.  The  legislature,  in  the  enact- 
ment of  the  statute  relative  to  contests  of 
wills,  seems  to  have  given  and  extended  the 
right  or  remedy  to  annul  a  will  thereunder 
equally  to  all  persons,  without  regard  to 
their  statlis  as  to  wealth  or  poverty.  This 
statutory  remedy  can  only  be  made  available 
to  those  vrho  substantially  comply  with  the 
couditlous  or  directions  of  the  statute.  It  pan- 
not  be  enlarged  nor  changed  by  construction 
to  conform  It  to  some  particular  case.  Suth. 
St  Const.  SS  392,  456;  Wlllett  v.  Porter,  42 
Ind.  250.  The  common  law  did  not  authorize 
any  one  to  sue  in  forma  pauperis,  and  it  was 
only  in  pursuance  of  the  provisions  of  the 
statute  of  11  Hen.  VII.  c.  12,  that  a  plaintiff 
who  was  a  pauper  could  be  admitted  to  sue  as 
a  poor  person.  Tidd,  Prac.  97.  And  by  stat- 
ute 23  Hen.  VIII.  c.  15,  such  person  was  ex- 
empt from  the  payment  of  ctrat  to  the  defend- 
ant in  an  action  of  debt  in  the  event  he  was 
nonsuited,  or  had  a  verdict  returned  against 
him;  but  be  might  be  subjected  to  such  other 
punishment  as  the  Justices  before  whom  the 
action  was  pending  might  deem  reasonable. 
TIdd,  Prac.  97,  08.  While  the  privilege  grant- 
ed to  a  poor  person  Is  Just  and  proper,  still  it 
is  not  to  be  extraded  by  construction  beyond 
Its  true  scope  and  purpose.  Hoey  t.  Mc- 
Carthy, 12*  Ind.  464,  24  N.  E.  1038. 

Appellant  however,  Insists  that  the  court 
should  80  construe  section  261,  Rev.  St  1804 
(section  260.  Rev.  St  1881),  as  to  make  It  con- 
trol the  requirement  of  section  2767,  Rev.  St. 
1804  (section  Rev.  St  1881),  and  hold 

that  under  the  provisions  of  the  former,  she 
could  be  relieved  from  filing  the  bond  provid- 
ed by  the  latto*.  "Fbe  question  with  which  we 
have  to  deal  under  the  facts  In  this  case  Is  not 
one  of  Judicial  discretion,  but  Is  one  relative 
to  the  CTlstence  of  a  remedy  or  right  of  pure- 
ly statutory  character.  This  right,  we  have 
seen.  Is  made  to  d^nd  upon  the  condition 
that  a  bond  be  given,  not  only  to  secure  the 
payment  of  cost,  bnt  also  to  secure  the  due 
prosecution  of  the  proceeding.  Were  we  to 
yield  to  the  Insistence  of  appellant,  we  would 
have  to  eliminate  from  the  statute  a  feature 
Imposed  by  the  legislature  as  an  essential  con- 
dition upon  the  right  conferred,  and  one  which 
limits  the  very  power  of  the  court  to  proceed 
In  an  action  instituted  to  annul  a  will.  This 
would  be  Judicial  legislation,  instead  of  Ju- 
dicial construction.  In  State  v.  Delano,  37 
Ind.  249,  the  relator,  who  was  a  poor  person, 
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vu  defeated  ta  his  action  upon  tbe  oflBclal 
bond  oC  a  constable  befcm  a  Justice  of  the 
peacOb  He  applied  to  tbe  conunon  pleas  court 
for  an  order  to  i»nwecute  his  action  therein  up* 
on  an  appeal,  as  a  poor  jfoaM.  Tbe  court  or- 
dered that  a  transcript  of  the  proceedings  be- 
fore the  justice  be  certiOed,  and  that  the  re> 
latw  be  allowed  to  prosecute  his  (»use  as  a 
poor  person.  Subseauentlr.  tbe  appeal  was 
dismissed  by  the  court,  for  the  reason  that 
no  appeal  bond  was  filed.  This  court,  by  Wor- 
den,  G.  J.,  in  construing  the  above  section  of 
tbe  Code  providing  for  the  prosecutions  or  de- 
fense of  snlts  by  poor  persons,  said:  "l^is 
statute  does  no^  as  we  thlnJc,  dispense  with  a 
bond.  It  simp^  provides  tbe  party  with  at* 
tivue^  and  other  offlcers  requisite  t<a  the 
prosecution  or  defense  of  bis  salt,  who  are  to 
sarve  him  without  fee  or  reward.  It  does  not 
fnmldi  offices  or  witnesses  to  serve  tbe  other 
party  without  fee  or  reward;  and,  If  the  op- 
posite party  recover  In  the  action,  he  Is  en- 
titled to  recovw  his  costs  of  the  poor  person. 
The  poor  person  is  not  exempt  from  the  pay- 
ment of  whatever  judgment  the  othor  party 
may  recover  agalm^  him,  whether  for  costs 
.  w  otherwise;  and  this  he  is  required  to  do  by 
the  conditions  of  the  appeal  bond.**  If  tbe 
section  of  the  Code  In  question  cannot  ex- 
empt a  poor  person  from  giving  an  appeal 
bond,  upon  which  bis  right  to  an  appeal  from 
a  justice  of  the  peace  depends,  with  equal 
force  and  reason,  at  least.  It  may  be  said  that 
It  cannot  be  construed  so  as  to  exempt  him 
from  filing  a  bond  upon  wblcb  his  statutory 
right  to  contest  a  will  also  depends.  The  cases 
dted  by  counsel  for  appellant  cannot  be  held 
to  be  controlling  upon  the  question  here  In- 
volved. This  court.  In  the  cases  of  Hood  v. 
Peoraon,  67  Ind.  368,  and  Britton  v.  Bowe, 
115  Ind.  65,  17  N.  B.  2S4,  affirmed  the  right 
of  an  Infant  to  prosecute  as  a  poor  person 
without  the  Intervention  of  a  next  friend.  In 
Wright  V.  McLarloan.  02  lud.  103.  and  In  Ful- 
ler V.  Mehl.  ISi  Ind.  60,  33  N.  B.  773,  it  was 
fadd  that  a  nonresident  wbo  bad  been  per- 
mitted to  prosecute  as  a  poat  parson  was  re- 
lieved from  giving  a  cost  bond,  required  of 
nonresidents,  by  another  provision  of  the  OlvU 
Code.  In  the  cases  last  cited,  tbe  right  of 
action  In  each  existed  Independently  of  the 
provisions  or  requirements  of  the  Code.  Con- 
sequently, It  was  held  that  the  right  granted 
to  blm  under  section  261,  Rev.  St  1894  (sec- 
tion 260,  Rev.  St  1S81),  operated  as  an  ex- 
emption from  .the  obligations  required  by  tbe 
other  provisions  of  the  Code.  Tbe  ceurt  seems 
to  have  considered  these  provisions  as  re- 
strictions only  upon  tbe  manner  of  enforcing 
Bucb  a  right  of  action  by  a  particular  party, 
and  construed  them  In  connection  and  with 
reference  to  tbe  meaning  and  Intent  of  tbe 
legislature  In  awarding  by  another  section  of 
tbe  Code  the  right  to  prosecute  as  a  poor  per- 
son. Tbe  restrictions  or  limitations  which 
were  under  consideration  In  these  cases  were 
not  conditions  upon  which  the  rigbt  pr  remedy 
of  tbe  par^  rested.  To  grant  a  statutory 
lenwdy  upon  a  condition  with  which  both  tbe 


rich  and  poor  alike  must  comply  when  they 
attempt  to  exercise  sucb  right  Is  a  matter 
wholly  within  tbe  province  of  tbe  lef^datore; 
and  If  the  remedy  is  conditioned  i^ion  a  bond 
being  given,  and,  for  this  reason.  It  can  be 
■aid  to  work  an  Injustice  or  hardship  npon  tbe 
poor  snitor,  our  answer  to  this  contention 
must  be,  "Ita  lex  scrlpta  est,"— tbe  lav  Is  so 
wrltten,^nd  must  be  accepted  and  applied  by 
the  court  as  enacted.  It  foUowa  that  the  ac- 
tion of  tbe  lower  court  in  dismissing  the  con- 
test proceedings,  in  the  absence  of  the  require 
ed  bond,  was  right,  and  Its  judgment  la  theE»> 
fore  affirmed. 


(xn  loA.  aao 
LOmSVILLB,  N.  A.  &  C.  RT.  CO.  T. 

HOWELL.  1 
(Supreme  Court  of  Indiana.    Dec.  S,  1886.) 

IXJUBT  TO  EMPLOTB — CONTItlBUTDKT  NEQLiaBNOS 

— Dbfectivs  Apfliascbb— Etidbncb. 

1.  In  an  action  for,  Injaries. caused  by  a  de- 
fective coDiiliuK  link,  where  the  complaint  si- 
leges  that  def eoilant  knew  of  the  defect,  or  "might 
b;  due  insiiection  have  known  of  the  defect," 
and  that  pliiintifF  knew  sotbing  of  it,  it  does  not 
show  pluiiiliu  guilty  of  contributory  negligence. 

2.  Au  employe  has  the  right  to  assume  that  the 
employer  has  performed  his  duty  In  regard  to  tbe 
appliances  funiisbed. 

3.  Two  can  connected  by  a  defective  lisk  were 
by  order  of  defendant  coupled  to  the  train,  at 
□ight,  on  which  plaiotiff  wag  a  brakeman.  There 
waa  evidence  that  there  was  a  train  inspector  at 
the  place  where  tbe  cars  were  attached  to  tbe 
train,  and  that  a  proper  Inspection  would  have 
shown  tbe  link  to  be  defectlTe.  Ucid,  that  plain- 
tiff, thereafter  Injured  by  sucb  defect,  waa  en- 
titled to  recover. 

4.  A  medical  entert  cannot,  on  direct  or  redi- 
rect ezamlnatloa,  be  asked  what  Is  said  In  a  cet^ 
tain  book  as  to  the  difference  between  certain 
diseases,  in  order  to  determine  which  of  the  dis. 
etiwa  was  indicated  by  the  appearance  of  plain- 
tiff's wound. 

Appeal  from  circuit  court,  Washington  coun- 
ty; S.  B,  Voyies,  Judge. 

Action  by  Benjamin  F,  Howell  against  the 
Iwoulsvliie,  New  Albany  Chicago  Railway 
Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Ailirmed. 

B.  a  Field,  W.  8.  iSInnan,  and  Elliott  * 
Hoatetter,  for  appellant.  Zaring  &  Hottd 
and  Mitchell  &  Mltcbell.  for  qipenee. 

HOWARD,  J.  The  appellee  was  a  firelgbt 
brakeman  in  the  service  of  appellant,  and 
brought  this  action  to  recover  damages  for 
Injury  alleged  to  have  been  caused  by  negli- 
gence of  appellant  In  the  use  of  a  defective 
coupUi^;  link.  The  particulars  of  tbe  acci- 
dent are  stated  In  aiipullant's  brief  as  follows: 
"The  appellant  bad  a  fielght  train  bound  from 
Bloomiugton  to  New  Albany.  Ind.,  on  July  27, 
1804.  That  train  had  received  an  order  to 
meet  a  north-bound  train  at  Salem,  Ind.  At 
this  place  there  was  a  siding,  and  the  freight 
train  in  question  beaded  In  upon  thl^  siding, 
In  order  to  leave  the  main  track  unobstruct- 
ed for  the  passage  of  tbe  Qortb-bound  train. 
On  this  siding  there  were  Idle  cars,  which  It 
was  necessary  to  move  furttier  In  on  the  sid- 
ing In  order  to  let  the  train  in  far  enough  t» 
»B«b«arlag  denlsd. 
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clear  the  main  track.  Tlie  engine  and  train 
moved  up  near  to  tbeee  other  cars,  when  It 
was  necessary  for  the  appellee,  as  a  part  of 
his  duties,  to  stand  on  the  front  of  the  pilot 
of  the  engine,  and  hold  up  what  is  known  aa 
a  'shackle  bar,*  which  Is  an  Iron  coupling  ap- 
pliance about  three  or  four  Inches  In  ^ameter, 
and  four  or  five  feet  in  length,  extending  over 
the  pilot;  and  when  used  It  was  necessary 
for  appellee  to  raise  the  lower  end  of  It  up 
to  a  point  lerel  with  the  drawbar  on  the  car 
In  front.  In  order  to  couple  the  en£.ine  there* 
to.  Wbife  the  appellee  was  on  the  pilot,  hold- 
ing up  this  shackle  bar  to  make  mdb  coup- 
ling, the  engine  and  train  moved  forward  to- 
wards the  cars  In  front  to  enable  appellee  to 
make  the  coupling.  The  train  was  a  heavy 
one,  and  was  moving  up  grade;  and,  when  at 
or  near  to  said  standing  oars,  the  train  broke 
lu  two  between  the  second  and  third  cars  next 
back  of  the  engine,  and  the  engine  suddenly 
shot  forward,  and  threw  appellee  backward, 
and  be  was  caught  by  the  shackle  bar,  and 
his  arm  was  broken  and  badly  mashed." 
After  the  accident  It  was  discovered,  by  an 
inspection  made  by  the  trainmen,  that  the  de- 
fective coupling  Unk,  the  parting  of  which  had 
caiued  the  train  to  break  in  two,  and  so 
brought  about  appellee's  Injury,  had  an  old, 
rusted  flaw,  and  "was  cracked  and  broken, 
and  about  one-thlcd  of  the  way  Into,"  as  the 
v^lct  states  it  The  sufficiency  of  the  com- 
plaint, and  the  correctness  of  the  court's  rul- 
ings hi  snstalnlng  a  demurrer  to  the  second 
paragraph  of  answer,  and  In  overruling  the 
motion  for  a  new  trial,  are  called  in  question. 

That  part  of  Oie  complaint  which  it  Is 
claimed  shows  contributory  negligence  on  the 
part  of  the  appellee  is  as  follows;  *^rhat  de- 
fendant was  using  on  said  train  a  defective 
coupling  link,  which  was  cracked  and  worn 
and  part^  twoken,  and  was  being  used  to 
couple  the  first  car  behind  the  engine  to  Ihe 
one  immediately  behind  It;  that  said  defect 
In  said  Unk,  and  the  said  worn,  cracked,  and 
Invken  place  therdn,  was  patent  and  open  to 
the  Inspection  of  defendant  if  an  examination 
of  the  same  had  been  made,  and  defendant 
knew,  or  might  have  known,  of  saltl  defective, 
worn,  cracked,  and  broken  condition  of  said 
link;  that  said  Unk  was  unsafe  and  unfit  for 
use  on  said  train,  and  defendant  knew  this,  or 
ml^t  by  due  inspection  have  known  the 
same,  but  carelessly  and  negligently  used,  and 
continued  to  use,  and  caused  to  be  used,  said 
coupling  Unk  on  said  ^Ight  train;  tliat  plain- 
tiff knew*  nothing  of  said  defective,  cracked, 
worn,  and  broken  coniltlon  of  said  link,  but 
was  wholly  ignorant  of  the  same,  and  could 
not  have  known  of  the  same  unless  he  had 
made  a  careful  examination  and  inspection  of 
the  same  for  the  purpose  of  asc«*talnlug  Its 
condition,  which  he  did  not  do."  To  contend 
that,  becanse  It  is  alleged  that  the  defect  In 
the  eonpUng  was  "patent  and  open  to  the  in- 
spection of  defendant  if  an  examination  of 
tlie  same  had  been  mado."  It  therefore  fol- 
lowa  that  the  defect  was  one  which  was  ob- 


vious *Ho  ordinary  carefid  observation,"  and 
consequently  one  which  appeUee  should  have 
seen  and  avoided,  is  to  mistake  the  plain 
meaning  of  fbe  langu^  of  the  pleader.  The 
words  used,  and  their  context,  plainly  Indi- 
cate that  the  d^ect  was  one  which  could  have 
been  easily  discovered  on  a  careful  examina- 
tion by  appellant's  Inspectors.  Tliere  la  notii- 
ing  In  the  complaint  to  show  that  appdlee  had 
anything  to  do  with  the  coupling  link.  Had 
he  coupled  Qie  cars  between  which  the  Unk 
was  used,  and  thus  handled  the  defective  ap- 
pliance, and  so  bad  opportunity  to  observe  it, 
there  ml^t  be  some  propriety  In  holding  him 
accountable  for  a  knowledge  of  Its  condition. 
Employes  are  rightly  held  chargeable  with 
knowledge  of  the  condition  of  the  tools  and 
parts  of  machinery  and  appliances  which  they 
use  or  with  which  the^  come  In  contact  In 
this  case,  far  example,  had  there  been  an  open 
and  obvious  defect  in  the  shackle  bar  which 
appeUee  was  holding  In  his  hands  at  the  time 
he  was  hurt,  and  had  he  been  injured  by  rea- 
son of  such  defect,  then  the  authorities  cited 
by  counsel  might  b?  In  point  It  is,  as  coun- 
sel say,— citing  Railway  Co.  v.  Morgan,  132 
Ind.  446,  31  N.  E.  601,  and  82  N.  E.  85,— ob- 
vious defects,  and  such  as  could  be  discovered 
by  reasonable  observation,  that  ore  perils  of' 
the  service,  and  aa  such  assumed  by  the  em- 
ploye. It  Is  true,  as  said  in  Kallroad  Co.  v. 
McMuIlen,  117  Ind.  43»,  20  N.  B.  287,  that 
"an  employ^  Is  required  to  observe  and  avoid 
aU  known  or  obvious  perils,  even  though  they 
may  arise  from  defective  machinery  and  ap- 
pliances; but  he  Is  not  bound  to  search  for 
defects,  or  make  a  critical  Inspection  of  the 
appliances  which  are  provided  for  his  use. 
These  are  duties  of  the  employer,  who  Is  re- 
quired, not  only  to  funilsb  reasonably  safe 
and  sultaUe  tools  and  machinery,  but  to 
exercise  such  a  continuing  supervision  over 
them,  by  such  reasonably  careful  and  skillful 
inspection  and  repair,  as  win  keep  the  imple- 
ments which  employes  are  required  to  use  In 
such  a  condition  as  not  unnecessarily  to  ex- 
pose them  to  unknown  and  extraordinary  haz- 
ards." So,  also,  It  was  said  in^Rallwoy  Go. 
V.  Buck,  IIG  Ind.  666,  10  N.  B.  453,  MltoheU, 
J.,  speaking  for  the  court  In  both  cases: 
"While  the  employer  may  expect  that  an  em- 
pIoy€  will  be  vigilant  to  observe,  and  that  he 
will  be  on  the  alert  to  avoid,  all  known  and 
obvious  perils,  even  though  .they  may  arise 
from  defective  tools  and  machinery,  yet  the' 
latter  is  not  bound  to  search  for  defects,  or 
inspect  the  appliances  furnished  hltu  to  see 
whether  or  not  there  are  latent  Imperf^tions 
in  or  about  them  which  render  tfa^r  use  more 
hazardous.  These  are  duties  of  the  master; 
and,  unless  the  defects  ar^  such  as  to  be  ob- 
vious to  any  one  giving  attention  to  the  duties 
of  the  occasion,  the  employ^  has  a  right  to 
assume  that  the  employer  has  performed  his 
duty  In  respect  to  the  implements  and  ma- 
chinery furnished.  Bradbury  v.  OoodwDi,  lOS 
Ind.  286,  9  "S.  E.  302;  Railway  Go.  v.  Lever- 
ett,  48  Ark.  333,  3  S.  W.  50;  Railroad  Co.  v. 
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Glldersleere,  33  Mich.  133;  Hughes  v.  Rail- 
road Co.,  27  Minn.  137,  6  N.  W.  553;  Wood, 
Mast  &  Serr.  §  376."  See,  also,  Railroad  Co. 
V.  Fry,  131  Ind.  319,  28  N.  E.  989.  In  the 
case  before  us,  did  it  appear  that  the  appellee 
had  coupled  the  two  cars  which  had  broken 
apart,  and  had  used  the  broken  link  (or  that 
purpose,  and  were  the  break  such  as  to  be 
open  and  obvious  to  ordinary  careful  observa- 
tion, then  he  might  well  be  held  chargeable 
with  Icuowledge  of  the  defect;  but,  having  no 
occasion  to  use  the  link  and  knowing  nothing 
of  its  defective  condition,  he  was  "not  bound 
to  search  for  defects."  Even  if  the  link  were 
an  appliance  which  appellee  had  used,  be 
would  not  be  required  to  inspect  it  to  see 
whether  or  not  there  were  latent  defects  in 
or  about  It,  Btlll  less  when  he  had  no  occa- 
sion to  use  it  or  to  know  anything  of  its  con- 
dition. He  had  a  right  to  assume  that  his 
employer  had  furnished  an  en^e  and  cars, 
the  appliances  of  which  were  In  a  reasonably 
safe  condition.  He  was  not  required  to  make 
"a  careful  examination  and  inspection  for  the 
purpose"  of  seeing  whether  this  duty  had 
been  performed.  In  the  case  last  above  cited, 
it  was  shown  "that  the  defect  In  the  ma- 
chinery was  unknown"  to  the  injured  em- 
ploye; "that  it  was  not  obvious,  and  could 
not  have  been  discovered  except  by  stooping 
down  and  looking  under  the  car."  This  the 
court,  In  effect,  held  he  was  not  required  to 
do,  saying  that  the  facts  showed  that  he  "was 
not  guilty  of  contributory  negligence  In  going 
between  the  cars  to  uncouple  them,  notwith- 
standing the  defective  condition  of  the  appli- 
ances." The  defect  was  one  that  might  read- 
ily have  been  discovered  by  proper  luspeotion; 
but  this  the  employer,  and  not  the  employe, 
was  boimd  to  make.  In  the  case  at  bar,  the 
appellee  waa  not  even  using  the  defective 
link,  and  had  not  used  it,  but  was  using  a 
totally  different  appliance,  and  In  a  different 
part  of  the  train,  and  knew  nothing  of  the 
defect  which  caused  his  hurt.  We  have  no 
doubt  that  the  complaint  was  sufficient. 

It  Is  next  contended  that  the  court  erred  in 
sustaining  the  demurrer  to  the  second  para- 
graph of  the  answer.  We  have  carefully  read 
this  paragraph  of  answer,  and  are  satisfied 
that  appellant  suffered  no  harm  by  the  ruling 
complained  of.  It  is,  In  effect,  an  argumenta- 
tive denial  of  certain  of  the  allegations  of  the 
complaint,  setting  out  also  certain  averments 
that  might  be  supported  by  the  introduction 
in  evidence  of  the  rules  of  the  company. 
These  rules  might,  however,  have  been  quite 
as  well  Introduced  under  the  general  denial; 
and,  as  a  matter  of  fact,  all  the  rules  relating 
to  brakemen  were  introduced  In  evidence. 
Other  reasons  are  urged  by  appellee's  counsel 
in  support  of  the  court's  rullnjg,  but  this  we 
think  sufflclenc 

In  the  special  verdict  returned  by  the  Jury 
the  facts  are  found  substantially  as  alleged  In 
the  complaint  It  la  found  that  the  two  cars 
between  which  was  the  defective  Unit  were, 
by  order  of  ai^llant,  taken  into  the  tr&ln,  so 


coupled  together,  between  U  and  12  o'clock 
at  night,  at  Bedford,  where  the  train  stopped 
Just  long  enough  to  put  the  cars  into  the  train, 
giving  appellee  neither  time  nor  opportunity 
to  Inspect  the  cars.  It  therefore  appears  that 
appellee  did  not  see  or  use  the  defective  coup- 
ling link,  the  two  cars  being  coupled  togeth- 
er before  the  arrival  of  his  train,  and  that  he 
had  neither  time  nor  opportunity  to  examine 
or  inspect  the  link,  even  If  it  were  his  duty 
make  such  Inspectloa  Moreover,  even  if  but 
a  single  car  had  been  received  at  Bedford,  and 
coupled  Into  the  train  by  appellee,  still  he 
could  not  be  held  chargeable  with  a  knowl- 
edge of  any  defects  but  those  readily  dis- 
cernible on  the  brief  examination  which  he 
could  make.  "It  is  evident,"  as  said  by  Judge 
EUlott  In  Matcbett  v.  Railway  Co.,  132  Ind. 
334,  31  N.  E.  792,  "that  a  brakeman  receiving 
a  car  Into  a  train  out  on  the  road  cannot  be 
held  to  the  same  degree  of  care  as  a  regular 
inspector,  or  a  man  properly  supplied  with 
tools."  The  verdict  further  shows  that  the 
appellant  negligently  used,  and  caused  to  be 
used,  the  defective  link  to  couple  the  two. cars 
in  question,  and  knew,  or  might  by  Inspection 
have  known,  of  Its  defective  condition.  This 
finding  Is  directly  supported  by  the  evidence, 
which  shows  that  the  company  at  that  time 
had  a  train  inspector  at  Bedford,— the  point 
where  the  two  cars  were  taken  in.  Rule  178, 
read  In  evidence,  and  which  counsel  think 
shows  that  the  verdict  was  not  supported  by 
the  evidence,  has  to  do  altogether  with  care 
required  In  coupling  cars.  But  appellee  was 
not  hurt  In  coupling  cars,  nor  in  consequence 
of  any  coupling  which  he  had  done,  but  by 
reason  of  a  defective  link  with  which  he  had 
nothing  and  could  have  nothing  to  do.  The 
verdict,  as  we  think,  supports  the  Judgment, 
and  l8  itself  supported  by  the  evidence. 

Some  contentions  made  by.  appellant  seem 
to  be  based  upon  a  misapprehension  of  the 
facts  disclosed  In  the  record.  Objection,  for 
example,  is  made  to  the  exclusion  of  certain 
evidence  sought  to  be  elicited  from  Dr.  Mur- 
phy, one  of  appellant's  witnesses.  In  the 
course  of  his  re-examination  this  witness  was 
asked  by  appellant's  counsel  what  was  said 
In  a  certain  named  medical  authority  as  to  the 
difference  between  necrosis  and  carles  of  the 
bone,  with  a  view  to  determine  which  of 
these  diseases  was  Indicated  by  the  dischar- 
ges from  appellee's  wound;  and  counsel  cite 
authority  to  show  that,  on  cross-examination, 
such  questions  are  proper.  There  is  no  doubt 
that  In  order  to  test  an  expert's  knowledge  it 
Is  proper,  on  cross-examination,  to  read  state- 
ments from  writers  of  repute  who  have  treat- 
ed of  the  subject  concerning  which  the  expert 
has  testified,  and  ask  him  questions  touching 
the  views  advanced  by  such  text  writers. 
Hess  V.  Lowrey,  122  Ind.  233,  23  N.  E.  156, 
The  trouble  with  appellant's  contention  is  that 
the  question  here  asked  was  not  on  cross-ex- 
amination; and  the  evidence  thus  sought  was 
but  of  a  self-serving  character.  Judgment 
afflrmed* 
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PITTSBUBOB.       a  &  ST.  L.  BT.  00.  w, 
TOWN  OF  CROWN  POINT. 
(Supreme  Court  of  Indiana.   Dec  16;  1896L) 

lliniaiFAI.GORFOKATIOH8— VaUDITT  t»  OrIUHA^ 
018— G-ATU  AT  BAIUtOAD  OrOSSISOS. 

L  Municipal  corporations  posseBS  only  lach 
powers  as  are  granted  the  legislature  In  ex- 
press words,  and  those  necessarily  implied  br 
the  powers  expressly  nanted. 

2.  An  ordinance  will  not  be  upheld  by  virtue 
of  the  incidental  powers  of  a  municipality,  or 
under  a  general  grant  of  authority,  muesB  it  be 
reasoDable,  and  not  oppressire. 

3.  Bev.  St.  18M.  1 4404  (Ber.  St  1881. 1 3367), 
^res  the  board  of  trustees  of  an  Incorporated 
town  exclusive  control  over  streets  within  the 
limits  of  the  town.  Section  4357  (3333)  author- 
izes the  town  to  prevent  and  lemore  a  nuisance,  to 
regulate  the  use  of  firearms  or  other  things  en- 
dangering persons  or  property,  to  prevent  in- 
terference with  the  free  use  of  the  streets,  and 
to  make  soch  ordinances  as  may  be  necessary  to 
carry  into  effect  the  provisions  of  the  act  Hdd 
not  to  give  towns  the  right  to  provide  by  ordi- 
nance that  a  railroad  company  shall  keep  at  its 
own  expense  a  watchman,  and  erect  gates  on 
each  side  of  the  track  at  each  street  crossing. 

Aw>^  from  circuit  court,  Lake  county; 
J.  H.  Gillett,  Judge. 

Action  by  tbe  town  of  Crown  Point  against 
the  Pittsburgh,  ClQClnnatl,  Chicago  &  St 
Louis  Railway  Company.  FnHn  an  order 
OTerrullng  a  demurrer  to  tbe  complaint  and 
from  a  Judgment  for  piaiuUtT,  defendant  a.p- 
peals.  Reversed. 

N.  O.  Boa  and  J.  R  Petrason,  tar  asfid- 
Iftnt  ■  wnila  a  HcMahan,  for  app^ee. 

MONKS,  J.  question  lurolTed  in  this 

appeal  Is  as  to  the  power  of  Incorporated 
towns  to  compel  by  ordinance  ft  railroad  com- 
pany to  keep  a  watchman  and  erect  and  maln- 
taln  gates  at  points  where  tbe  tracks  cross 
a  street,  and  impose  penalties  for  tbe  fallnre 
ao  to  do.  It  Is  tbe  law  In  this  Jnrlsdictlott 
that  municipal  corporations  possess  and  can 
exercise  snch  powers  only  as  are  granted  by 
tlie  legislature  In  express  words,  and  those 
necessarily  or  f^rly  Implied  or  Incident  to 
tbe  powers  expressly  granted,  and  those  es- 
sential to  the  declared  objects  and  purposes  of 
tbe  corporation.  No  incidental  powora  can 
be  Implied,  except  sncb  as  are  essential  to 
the  accom^labment  of  tbe  purposes  of  tbelr 
creation,  and  for  their  continued  existence. 
City  of  Shelbyvllle  t.  Cleveland,  C,  C.  &  St 
L.  By.  Co.  (last  term)  44  N.  R  029,  and  au- 
thorities cited;  Champer  t.  City  of  Green- 
castle,  138  Ind.  339,  35  N.  B.  14,  and  cases 
cited;  1  Dill.  Mun.  Corp.  SI  89,  00.  Doubt- 
ful claims  to  power,  or  any  doubt  or  am- 
biguity In  tbe  terms  used  by  the  legislature, 
are  resolved  against  the  corporation.  Mln- 
turn  T.  Lame,  23  How,  435;  Bloom  v.  Xenla, 
82  Ohio  St  466;  Ravenna  t.  Pennsylvania 
Co.,  45  Ohio  St  118,  12  N.  E.  445;  Cooley, 
Const  Urn.  233,  234;  1  DIU.  Mun.  Corp.  !S  89- 
91;  Tied.  Mun.  Corp.  I  110.  It  is  also  set- 
tled law  that  where  tbe  l^lslature  In  terms 
confers  upon  a  municipal  corporation  the 
power  to  pass  ordinances  of  t  specified  nature 


and  charactw,  and  with  precision  defines  the 
details  of  the  same,  and  prescribes  the  pen- 
alties that  may  be  imposed,  if  the  powa  thus 
gniDted  be  not  In  conflict  with  the  eonstl- 
totion,  an  ordinance  within  the  powers  grant- 
ed,  prescribing  penalties  within  the  deslg* 
nated  limit,  cannot  be  set  aside  by  tbe  conrts 
because  th^  may  deem  It  unreasonable,  or 
against  pnbllc  policy.  But  where  the  power 
to  legislate  upon  a  given  subject  Is  granted, 
and  the  mfide  of  its  exercise  and  the  details 
of  such  legislation  are  not  prescrtbed,  then 
tbe  ordinance  passed  pursuant  thereto  must 
be  a  reasonaUe  emdse  <tf  the  power,  or 
It  will  be  pronounced  Invalid.  In  other  words, 
an  <wdlnance  expressly  authorized  by  specific 
and  definite  legislatlTe  authority  win  be  up- 
held, unless  It  conflicts  with  tbe  constitution; 
while  an  ordinance  wUdi  the  mnnldpaUtr 
seeks  to  uphold  by  virtne  of  Its  inddental 
powers,  or  under  a  general  grant  of  author^ 
Ity,  will  be  declared  Invalid,  unless  it  be  rea- 
sonable, fair,  and  Impartial,  and  not  arbi- 
trary or  oppressive.  City  of  Sbelbyrille  T. 
Cleveland,  C,  C.  &  St  L.  Ry.  Co.,  supra,  and 
authorities  cited;  Haynes  t.  City  of  Cape 
May,  60  N.  J.  Law,  55,  18  Atl.  231;  Hawes 
v.  City  of  Chicago,  168  lU.  653.  42  N.  E.  878; 
City  of  Chicago  v.  Btunpff,  46  Dl.  90;  Bx 
parte  Cbin  Yan,  60  Cal.  78;  Davis  v.  Town  of 
Anita,  73  Iowa,  325,  36  N.  W.  244;  Burg 
V.  Railway  Co.,  90  Iowa,  106,  67  N.  W.  680; 
Meyers  v.  Railway  Co.,  67  Iowa,  655,  10  N. 
W.  896;  Phillips  v.  City  of  Denver,  19  Colo. 
179,  34  Pae.  902;  City  of  St  Paul  y.  Colter, 
12  Minn.  41  (Gil.  16);  Bvlson  v.  Railway  Co., 
46  Minn.  870,  48  N.  W.  6;  1  Dill.  Mun.  Corp. 
319,  330;  Tied.  Mun.  Corp.  i  110;  Robinson 
T.  Mayor,  etc.,  34  Am.  Dec.,  note,  627,  643. 
It  is  contended  by  appellee  that  section  4404 
and  clauses  4,  6,  9,  and  16  of  section  4357, 
Bev.  St  1894  (sections  3367,  3333,  Bev. 
St  18S1;  sections  8367,  3333.  Homer's  Rev. 
St  1896),  grant  tbe  power  in  question.  By  sec- 
tion 4404  (3367),  supra,  the  board  of  trustees  of 
an  Incorporated  town  Is  given  the  "exclusive 
control  over  tbe  streets,  alleys  and  highways 
and  bridges  within  the  corporate  limits  of 
■ucb  town."  Said  clauses  of  section  4367 
(3333),  supra,  are  as  follows: 

"Fourth.  To  declare  what  shall  constitute 
a  nuisance,  and  to  prevent,  abate  and  remove 
the  same;  and  to  take  such  other  measures 
for  tbe  preservation  of  tbe  pnbllc  health  as 
they  shall  deem  necessary." 

"Sixth.  •  •  •  To  regulate  or  prohibit 
the  use  of  fire  arms,  fireworks,  or  other  things 
tending  to  endanger  persons  or  property;  to 
prevent  interference  with  the  free  use  of  the 
streets  and  alleys  of  tbe  town,  and  to  pre- 
serve peace  and  good  order  and  prevent  vice 
and  Immorality," 

"Ninth.  To  lay  out,  open,  grade  and  other- 
wise Improve  the  streets,  alleys,  sewers,  side- 
walks and  crossings,  and  keep  them  in  repair 
and  vacate  the  same." 

"Sixteenth.  To  make  and  establish  such  by* 
laws,  ordinances,  and  regulations  not  repug- 
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nant  to  the  laws  of  tbis  state,  as  may  be  nec- 
essary to  cany  Into  effect  tbe  prorlstons  of 
this  act" 

The  question  before  ns,  and  which  we  are 
called  upon  to  decide.  Is  not  whether  the  leg- 
islature, in  the  exercise  of  its  broad  police 
power,  should  compel  railroads  to  keep  watch- 
men and  erect  and  maintain  gates  at  their 
own  expense  at  street  crossings,  nor  is  it 
whether  the  legislature  should  grant  sndi 
power  to  Incorporated  towns,  but  It  Is  wheflier 
the  legislature  has  granted  such  power  to  in- 
corporated towns.  It  Is  Clear  said  secUons 
4357  (3333)  and  4404  (8367),  supra,  do  not,  in 
express  words,  grant  the  power  to  pass  the 
ordinance  In  question.  Can  such  power  be 
f^rly  implied  from  those  expressly  granted, 
or  is  such  power  essential  to  the  declared  ob- 
jects or  purpose  of  the  corporation?  We  think 
not.  It  may  be  admitted  that  Incorporated 
towns  have  the  power  to  regulate  public 
travel  npcm  the  streets  so.  as  to  malie  their 
use  reasonably  safe  at  all  times  for  those  who 
go  upon  them,  and  to  enact  ordinances  for  the 
protection  of  health,  life,  and  property.  It 
is  true  that  the  persons  and  property  of  those 
who  attempt  to  cross  a  railroad  track  are 
subject  to  risk.  The  question,  howerer.  Is 
not  whether  the  incorporated  town  has  a 
right  to  protept  Its  Inhabitants  or  their  prop- 
erty, but  whethw  it  has  the  right  to  compel 
the  railroad  company  to  do  so  at  Its  own  ex- 
pense. The  propositions  are  essentially  dif- 
ferent. It  Is  not  enough  to  show  that  incor- 
porated towns  hare  been  given  the  power  to 
regulate  travel  ugoa  the  streets,  and  to  pro- 
tect life  and  propert?.  It  nu^  be  that,  under 
the  provisions  oC  the  statute  above  set  forth. 
Incorporated  towns  have  the  power  to  keep 
watchmen  and  erect  and  maintain  gates  at 
points  where  a  nlbrntd  crosses  the  streets 
of  the  town;  but  this,  if  true,  woutd  not  up- 
hold the  ordinance  in  question.  Under  such 
a  power,  If  It  exists,  the  watehman  must  be 
employeO,  and  the  gates  erected  and  main- 
tained, at  the  expense  of  the  town.  To  sus- 
tain the  ordinance,  It  must  be  shown  that  they 
have  been  empowered  to  cfHnpel  railroad  ctHu- 
ponles,  at  their  own  expense,  to  employ  a 
watchman,  and  erect  and  maintain  gates,  at 
each  street  crossing.— the  agency  here  InvcAed 
to  accompllah  the  object  If  the  employment 
of  the  watchman  and  ovction  and  mainte- 
nance of  the  gates  ijy  the  Incorporated  town 
would  as  wdl  accomplish  the  object,  it  can- 
not be  said  that  the  power  to  compel  the  rail- 
road company  to  do  so  Is  Implied  from  tbe 
authority  to  regulate  public  travel  upon  the 
streets  and  protect  life  and  property.  A  rail- 
road company,  In  crossing  the  streets,  is  on 
an  equality  with  the  citizen.  Their  rights  are 
mutual.  The  streets  are  for  public  use,  and 
the  company  has  the  right  to  propel  its  loco 
motives  and  cars  across  th^  and  is  not  a 
wrongdoer  in  so  dcdng.  It  Is  liable  In  dam- 
ages to  any  one  who,  without  fault  on  his 
part  is  injured  by  the  negligence  of  the  rail- 
road company  at  such  croasljiga.   It  is  clear. 


therefore,  that  a  railroad  company  Is  not 
guilty  of  any  crime  or  wrongful  act  In  run- 
ning cars  on  Its  tracks  across  a  street  Nei- 
ther would  such  an  ordinance  prevent  Inters 
.f&rence  with  the  free  use  of  the  streets  and 
alleys  €t  the  town.  On  the  contrary,  tbe  nee 
of  the  streets  would  not  be  as  free,  perhaps, 
with  gates  and  watchmen  as  without  them. 
Tbe  provision  of  clause  6,  granting  the  pow- 
er "to  r^ulate  or  prohiUt  the  use  of  firearms 
or  other  things  tending  to  endanger  persons 
oe  property/*  ^ves  no  aid  to  appellee's  c<m- 
tention.  If  it  were  admitted  that  this  pro- 
vision applied  to  railroads.  It  would  onl"  au- 
thorize an  ordinance  as  to  tbe  manuLr  in 
which  railroads  should  manage  their  trains 
and  property  within  the  limits  of  the  corpora- 
tion. There  Is  a  wide  difference  between  tlie 
power  to  compel  the  ^ployment  of  watch- 
men, and  the  erection  and  maintenance  ai 
gates,  and  the  power  to  regulate  the  speed  of 
cars  wltlUn  the  corporate  limits  of  a  town. 
The  olOect  in  tbe  latter  case  is  to  be  attained 
by  the  management  and  use  by  the  company 
of  its  machinery,  and  such  regulation  relates 
to  how  the  company  shall  manage  ite  own 
property  within  -the  corporate  limits;  while 
the  reqnbmmit  €i  gates  and  watolimen  re- 
lates to  how  Qie  company  shall  compel  or 
induce  others  upon  the  streets  to  regulate 
themselves  and  their  property  when  approach- 
ing and  about  to  cross  ite  tracks.  Sections 
4357  (3333)  and  4401  (8367),  supra,  may  au- 
thorize an  ordinance,  not  unreasonable  in  ite- 
terms,  to  prevent  the  standing  of  cars  and 
other  obstructions  on  railroad  tracks  at  sb?eet 
crossings,  so  as  to  obstruct  the  same,  or  an 
ordinance  regulating  the  speed  of  railroad 
trains  within  the  corporate  Umite  of  a  town, 
but  most  certainly  not  an  ordinance  to  com- 
pel the  railroad  company  to  keep  at  Ito  own 
expense  a  watchman,  and  erect  and  maintain 
a  gate  on  each  ^de  of  the  track,  at  each  street 
crossing.  Incorporated  '  cities  ^Eerclse  this 
power,  bat  not  by  virtue  ct  the  control  given 
them  by  the  l^lslatnn  over  the  streets  and 
alleys,  nor  their  power  to  lay  out  open,  and 
Improve  streets  and  alleys,  but  under  clansa 
42,  }  3511.  Rer.  St  1801  (section  8106,  Ber.  St 
1881;  section  810^  Homer's  Rev.  St  1896). 
Klstner  v.  Olty  of  Indianapolis,  100  Ind.  2ia 
It  follows  that  the  court  erred  In  OTerrullng 
tbe  demurrer  to  the  complaint  Judgment 
reversed,  with  Instructions  to  sustain  the  dfr 
murrer  to  the  complaint,  and  for  fnrtiier  pro- 
ceedings not  in  conflict  witn  this  o^iinion. 


(U6  Ind.  46rj 
CITY  OF  LA  POBTB  v.  QAMBWBLL 
FIBB-ALABU  TEIi.  GO. 
(Supreme  Court  of  Indiana.    Dec.  22.  1890.) 
UdhicifalCobporatioks— LiuiTATiox  OS  Imdebt- 

EDNSSS. 

Where  a  city  conti-acted  for  a  fire-alarm 
system  at  a  time  when  it  was  indebted  beyond 
the  coDBtitutional  limit  and  it  hnd  no  mon^  In 
its  treasury  to  pay  for  such  system,  either  at 
the  time  the  contract  was  made  w  whes  the 
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system  was  completed  and  accepted,  such  con- 
tract was  within  Const  art.  33,  limiting  manicl- 

f)al  indebtedneBs  to  2  per  cent,  of  the  Talne  of 
ts  taxable  property,  though  the  city  hftd  on 
hand  sufficient  funds  to  pay  for  it  at  the  time 
fixed  for  payment  by  the  contract 

Appeal  Crom  circuit  conrt,  La  Porte  coun- 
ty; Ludna  Hubbard,  Judge. 

Action  bj  tbe  Oamewell  Flre-Alarm  TOo- 
graph  Company  against  the  city  of  la.  Porte 
to  recover  tbe  contract  price  ot  a  flre-alarm 
system  furnished  by  pUUntUE  to  defendant 
From  a  jndf^ent  In  favor  oC  plaintUt,  de- 
fendant appeals.  Reversed, 

William  B.  Blddle  and  John  H.  Bradley, 
for  appellant.  Andrew  Anderson,  for  ap- 
pellee. 

MONKS,  J.  This  action  was  brought  by 
appellee  against  appellant  to  recover  the  con- 
tract price  of  a  fire-alarm  system  fm-nished 
by  appellee.  Tbe  court,  at  the  request  of  the 
parties,  made  a  special  finding  of  facts,  and 
stated,  as  a  conclusion  of  law  thereon,  that 
ai^llee  was  entitled  to  recover  tbe  contract 
price.  To  this  conclusion  of  law,  appellant 
excepted.  The  assignment  of  errors  calls  In 
qnestlon  tbe  conclusion  of  law. 

It  appears  from  the  special  finding  that  on 
August  5,  1890,  appellee  entered  into  a  con- 
tract with  appellant  to  furnish  and  put  In 
complete  working  order  appellee's  system  of 
fire  alarm,  for  tbe  sum  of  $3,500,  to  be  paid 
Hay  1.  1891.  The  contract  provided  that, 
when  said  system  was  completed,  appellant 
Bbould  accept  tbe  same,  and  deliver  to  ap- 
pellee a  certificate  to  that  effect  The  work 
was  completed  and  accepted  by  appellant 
December  18,  1890.  At  the  time  of  entering 
Into  the  contract,  and  until  May  1,  1891,  ap- 
pellant was  Indebted,  not  including  appellee's 
claim,  over  95,000  more  than  2  per  cent  on 
the  assessed  value  of  its  taxable  proi>erty. 
At  the  date  of  said  contract,  $2,638.80  was 
on  hand  In  the  city  treasury.  -When  the 
work  was  completed  and  accepted,  there  was 
on  band  In  the  general  fund  |358.  On  May 
1. 1891,  there  was  f 10.328.80  In  the  city  treas- 
ury belonging  to  the  general  fund  collected 
from  the  duplicate  of  1890.  On  June  30, 
1890,  tbe  common  council  of  appellant,  by 
resolution  duly  passed,  ordered  that  a  tax 
of  fl.06  on  each  $100  of  valuation  of  tajable 
property  be  levied,— 74  cents  for  general  pur- 
poses, and  31  cents  for  the  purpose  of  pay- 
ing $5,000  of  the  city  debt  and  the  Interest  on 
the  city  debt.  The  amount  of  said  levy  was 
$31,285.  No  specific  levy  was  ever  made  for 
tbe  purpose  of  meeting  any  Indebtedness  to 
appellee.  On  June  22,  1891,  the  common 
council  passed  a  resolution  declaring  "that 
$3,532.68  be  set  aside  out  of  the  general  fund 
for  the  purpose  of  paying  the  order  drawn 
Id  favor  of  tbe  Oamewell  Flre-Alarm  Tele- 
graph Company,  which  was  ordered  drawn 
May  26,  1891,  by  the  common  council,  and 
which  the  mayor  refused  to  sign." 

Appellant  earnestly  insists  that,  by  the  con- 


tract sued  upon,  appellant  became  indebted 
to  appellee,  and  that  the  same  was  void,  un- 
der tbe  provisions  of  article  13  of  the  consti- 
tution, for  the  reason  that  appellant  was  al- 
ready Indebted  in  excess  of  tbe  amount  al- 
lowed by  said  article.  Article  13  of  the  con- 
stitution adopted  In  1881  la  as  follows:  "No 
political  or  municipal  corporation  In  this 
state  shall  ever  become  Indebted  in  any  man- 
ner or  for  any  purpose,  to  an  amount  In  the 
aggregate  exceeding  two  per  centum  of  the 
value  of  tbe  taxable  property  within  such 
corporation,  to  be  ascertained  by  the  last  as- 
sessment for  the  state  and  county  taxes  pre- 
vious to  tbe  Incurring  of  such  indebtedness; 
and  all  bonds  or  obllgatlona  in  excess  of  such 
amount  given  by  such  corporation  shall  be 
void:  provided,  that  In  time  of  war,  foreign 
Invasion  or  other  great  public  calamity,  on 
petition  of  a  majority  of  the  property  own- 
ers. In  number  and  value  within  the  limits 
of  such  corporation,  tbe  public  authorities, 
In  thehr  discretion,  may  Incur  obligations  nec- 
essary for  the  public  protection  and  defense 
to  such  an  amount  as  may  be  required  in 
such  petition."  This  clause  in  our  constitu- 
tion Is,  in  legal  effect,  the  same  as  that  of 
Iowa,  and  was,  no  doubt,  taken  from  tbe 
constitution  of  that  state.  It  is  a  familiar 
rule  that,  where  a  clause  Is  taken  from  tbe 
constitution  or  statute  of  another  state,  it 
win  be  deemed  to  have  the  meaning  given  It 
by  the  courts  of  that  state.  Under  this  pro- 
vision, every  Indebtedness  Incurred  "in  any 
manner,  or  for  any  purpose,"  is  within  the 
prohibition.  City  of  Council  Bluffs  v.  Stew- 
art, 51  Iowa,  385,  1  N.  W.  628;  Scott  v.  City 
of  Davenport^  34  Iowa,  208;  Grant  v.  City 
of  Davenport,  36  Iowa,  396,  401;  French  v. 
City  of  Burlington,  42  Iowa,  614;  Anderson 
V.  Insurance  Co.,  88  Iowa,  679,  56  N.  W.  348; 
Brown  v.  City  of  Corry  (Pa.  Sup.)  84  Atl.. 
85^1;  Lake  Co.  v.  Rollins,  130  U.  S.  662,  9 
Sup.  Ct  661;  Doon  Tp.  v.  Cummins,  142  17. 
S.  366.  12  Sup.  Ct  220;  Litchfield  v.  BaUon. 
114  U.  S.  190,  5  Sup.  Ct  820;  note  to  Beard 
V.  City  of  Hopkinsvllle  (Ey.)  28  Lawy.  Rep. 
Ann.  402-408;  8.  c.  24  S.  W.  872;  note  to 
same  case,  44  Am.  St  B^.  229.  243. 

Tbe  controlling  question  in  this  case  is,  do 
the  facts  found  show  an  Indebtedness  of  ap- 
I>ellant  within  tiie  inhibition  Imposed  by  the 
foregoing  article  of  tbe  constitution  7  A  debt, 
In  Its  general  sense,  is  a  specific  sum  of 
money,  which  is  due  or  owing  from  one  per- 
son to  another,  and  denotes  not  only  an  ob- 
ligation of  the  debtor  to  pay,  but  the  right 
of  the  creditor  to  receive  and  enforce  pay- 
ment State  V.  Hawes,  112  Ind.  S23, 14  N.  E. 
87;  City  of  Valparaiso  v.  Gardner,  97  Ind.  1; 
Crowder  v.  Town  of  Sullivan,  128  Ind.  486, 
28  M.  E.  It  is  the  rule  In  this  state  that 
when  a  municipal  corporation  contracts  for 
a  usual  and  necessary  thing,  such  as  water 
or  light,  and  agrees  to  pay  for  it  annually  or 
monthly,  as  furnished,  tbe  contract  does  not 
create  an  indebtedness  for  the  aggregate  sum 
ot  all  the  installments,  since  the  debt  tot 
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eacb  rear  or  montb  does  not  come  Into  exist- 
ence until  It  Is  earned.  Tbe  earning  of  each' 
year's  or  month's  compensation  Is  essential 
to  tbe  existence  of  a  debt  Crowder  t.  Town 
of  SulUran,  supra,  and  antboritles  cited; 
City  of  Valparaiso  t.  Gardner,  supra,  and 
cases  cited;  Foland  v.  Town  of  Frankton,  142 
Ind.  5i6»  41  N.  E.  1031,  and  authorities  cited; 
Seward  t.  Town  of  Liberty,  142  Ind.  551, 
554,  42  N.  B.  88;  1  DUL  Mun.  Corp.  (4th  Ed.) 
1 136a;  Wade  t.  Oakmont  Borough,  1«!  Pa. 
St.  479,  30  AtL  959;  Brown  t.  City  of  Corry 
(Pa.  Sup.)  34  Aa  ^  If  tbe  city  can  pay 
this  Indebtedness  when  It  comes  Into  exist- 
ence without  exceeding  the  constitutional 
limit,  there  Is  no  Indebtedness,  and  therefore 
no  Tlolatlon  of  the  constitution.  But  If  the 
Indebtedness  of  the  city  already  equals  or  ex- 
ceeds tbe  constitutional  limit,  and  the  cur- 
rent revenues  are  not  sufladent  to  pay  such 
Indebtedness  when  It  comes  Into  existence, 
Including  other  expenses  for  which  the  city 
Is  liable,  an  Indebtedness  Is  thereby  created, 
and  there  Is  a  violation  of  the  constitution. 
Cl^  of  Valparaiso  v.  Gardner,  supra;  Dill. 
Mun.  Corp.  Sf  13G.  130a;  Appeal  of  City  of 
Erie,  91  Pa.  St  399.  It  Is  also  the  law  that 
Items  of  expense  essential  to  the  mainte- 
nance of  corporfite  existence,  such  as  light, 
water,  labor,  and  the  like,  consUtate  current 
expense,  payable  out  of  current  revenues. 
Foland  V.  Town  of  Frankton,  142  Ind.  SSO, 
41  N.  E.  1031.  When  the  current  revenues 
are  snfflcient  to  fully  pay  the  current  ex- 
penses necessarily  Incurred  to  sustain  cor- 
porate life,  no  Indebtedness  Is  Incurred;  but 
a  debt  cannot  be  made  beyond  the  constitu- 
tional Umlt  even  tor  the  current  expenses 
mentioned,  no  matter  how  urgent.  Sackett 
V.  City  of  New  Albany,  SB  Ind.  473;  City  of 
Valparaiso  v.  Gardner,  supra. 
*  It  is  clear,  therefore,  that  whoever  a  city 
whose  Indebtedness  exceeds  the  constitution- 
al limit  does  not  have  money  on  hand  aris- 
ing from  current  revenues  to  meet  Its  debts, 
of  whatever  character,  as  tbey '  come  into 
existence,  whether  for  light,  water,  labor,  or 
any  other  expense,  the  city  has  become  In- 
debted, and  the  constitution  is  violated.  It 
is  not  sufficient,  however,  merely  to  have  on 
band  enough  money  to  pay  each  Indebted- 
ness as  It  comes  Into  existence;  but  the  same 
must  be  paid  as  it  comes  Into  existence,  or 
there  must  be  enough  money  on  hand  to  pay 
all  of  such  Indebtedness  outstanding,  or 
there  Is  an  indebtedness  created,  and  the 
constitution  Is  thereby  violated.  If,  to  avoid 
the  constitutional  Inhibition,  It  Is  only  nec- 
essary to  have  on  band  sufficent  money 
to  pay  an  Indebtedness  when  it  comes  into 
existence,  without  paying  or  keeping  on 
hand  enough  money  to  pay  it,  there  would 
be  no  restraint  upon  the  power  of  a  munici- 
pality to  become  Indebted.  Obligations  pay- 
able out  of  a  particular  fnnd,  and  for  which 
the  fund  only,  and  not  the  municipality,  is 
liable,  are  not  within  the  Inhibition.  Quill 
V.  Indianapolis,  124  Ind.  292,  23  N.  E.  788; 


Strleb  T.  Cox,  111  Ind.  299,  12  N.  E.  4S1; 
Board,  etc.,  v.  Hill,  115  Ind.  816,  16  N.  E. 
156;  City  of  New  Albany  v.  HcOuUoch,  127 
Ind.  000^  605.  26  N.  E.  1074;  Hitchcock  v. 
Galveston,  96  U.  S.  341;  City  of  Galveston  v. 
Heard,  54  Tex.  420;  Davis  v.  Des  Moines, 
71  Iowa.  500,  32  N.  W.  4T0;  Baker  v.  City 
of  Seattle.  2  Wash.  576,  27  Fac.  462;  Austin 
V.  City  of  Seattle,  2  Wash.  673,  27  Pac  557. 
The  same  rule  applies  to  agreemnits  to  ac- 
cept certificates  of  assessments  in  full  satis- 
faction. Davis  V.  Des  Moln^t,  supra.  But 
anything  that  renders  the  city  liable  brings 
the  Indebtedness  within  the  restriction. 
Fowler  V.  City  of  Superior,  1^  Wis.  411,  54 
N.  W.  800.  It  is  held  In  some  states,  under 
constitutional  provisions  substantlaUy  the 
same  as  ours,  that  a  municipality  which  has 
reached  Its  limit  may  anticipate  the  collec- 
tion of  the  revenue  appropriated  to  its  use, 
by  drawing  warrants  against  taxes  levied, 
but  not  effected;  thus  substantially  appro- 
priating and  assigning  the  amount  drawn  to 
the  holder  of  the  warrant  French  v.  City 
of  Burlington,  supra;  Law  v.  People,  87  111. 
3S5;  City  of  Springfield  v.  Edwards,  84  DL 
62G;  City  of  East  St  Louis  T.  Flaonlgan,  26 
III.  App.  440;  Kopplkus  v.  State  Capitol 
Com'rs,  16  Oal.  248.  But.  in  <»der  to  escape 
the  inhibition  of  the  constitution,  tbe  tax 
must  not  only  have  been  levied,  but  the  war- 
rant must  be  drawn,  payable  out  of  the  par- 
ticular fund,  and  be  such.  In  legal  effect,  as 
to  discharge  the  municipality  from  all  liabil- 
ity. City  of  Springfield  v.  Edwards,  supra; 
Law  V.  People,  supra;  Fuller  v.  Chicago,  89 
IlL  282;  People  v.  May,  9  Colo.  401,  12  Pac. 
838.  In  City  of  Valparaiso  v.  Gardner  this 
court  said:  "If  a  bond,  note,  or  other  obUga- 
tion  Is  executed,  then,  doubtiess,  a  debt  is 
created,  for  such  things  constitute  evidences 
of  Indebtedness.  *  *  *  Sob  If  the  consid- 
eration of  the  contract  is  received  at  once, 
Instead  of.  being  yielded  at  Intervals,  then  It 
might  be  said  that  there  was  a  debt;  but 
where  nothing  Is  owing  until  after  the  thing 
contracted  for  Is  done  or  furnished,  and  that 
thing  Is  a  part  of  the  necessary  expense  of 
the  municipality,  there  will  be  no  debt,  if, 
when  the  thing  is  done  or  furnished,  there 
will  be  money  in  the  treasury,  yielded  by  cur- 
rent revenues,  sufficient  to  fully  pay  the  claim, 
without  encroaching  upon  other  funds.** 

Conceding,  without  deciding,  that  a  01*0- 
alarm  system  is  a  necessary  or  ordinary  an- 
nual expense  of  a  municipality,  and  essential 
to  its  existence,  yet  appellee's  claim  Is  with- 
in tbe  inhibition  of  the  constitution.  In  this 
case  It  Is  not  material  whether  the  Indebt- 
edness came  Into  existence  on  December  18, 
1890,  when  appellee  completed  the  work,  and 
the  same  was  accepted  by  appellant  or  at 
the  date  of  the  contract,  August  5.  1890.  It 
Is  clear  that  the  Indebtedness  cam^Into  ex- 
istence December  18th,  when  the  work  was 
completed  and  accepted.  If  not  before. 
There  was  not  sufficient  cash  In  the  city 
treasury  to  pay  said  indebtedness  at  that 
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time,  and  the  constitutional  provision  was 
violated.  But  It  Is  urged  that  the  debt  was 
not  payable  until  May  1,  1891,  and  that  there ' 
was  sufficient  cash  in  the  treasury  to  pay 
the  same  at  that  time.  The  rule  Is  that  the 
cash  must  be  In  the  treasury  to  pay  the  same 
when  the  debt  comes  Into  existence,  not 
when  It  becomes  due  (Cl^  of  Valparaiso  v. 
Gardner,  97  Ind.  8) ;  otherwise,  the  city  could 
Issue  bouds  for  borrowed  money  or  other  ex- 
isting indebtedness,  or  become  bo  Indebted 
In  other  ways,  for  in  excess  of  the  constitu- 
tional limit,  and  by  making  the  same  pay- 
able In  annual  Installments,  and  each  year 
levying  and  collecting  sufficient  taxes  to  pay 
the  same,  avoid  the  constitutional  Inhibition. 

It  Is  claimed  by  appellee  that  under  the 
law  as  declared  in  Brashear  v.  City  of  Madi- 
son. 142  Ind.  685,  36  N.  E.  252,  and  42  N.  E. 
349,  appellant  iB  liable,  and  the  conclusion  of 
law  therefore  correct.  The  case  cited  was 
brought  to  enjoin  the  city  of  Madison  from 
entering  into  a  contract  with  the  appellee  In 
the  case  for  the  erection  and  location  of  a 
fire-alarm  system  In  said  city,  for  which  the 
city  was  to  pay,  when  completed,  $5,000,  up- 
on the  ground  that  the  city  was  Indebted  in 
excess  of  the  constitutional  limit.  In  that 
case  this  court  held  that  it  was  shown  by  al- 
l^tions  of  the  complaint  that  It  was  not 
proposed  to  create  an  Indebtedness,  but  sim- 
ply to  make  a  cash  purchase.  In  overruling 
the  petition  for  a  rehearing,  this  court  said: 
"The  theory  of  the  original  opinion  la  that, 
to  sustain  the  suit,  appellants  were  required 
to  show  that  the  maximum  debt  limit,  as 
prescribed  hy  the  constitution,  had  been 
reached,  and  that  the  city  was  about  to  cre- 
ate an  additional  debt,  and  that  tbey  had 
failed  to  show  this.  This  failure.  It  was  held, 
was  due  to  the  fact  that  It  was  not  pro- 
posed to  create  a  debt,  but  simply  to  make 
a  cash  purchase,  the  city  having  in  Its  treas- 
ury the  funds  with  which  to  pay  therefor." 
Counsel  for  appellee  cites  Powell  v.  City  of 
Madison,  107  Ind.  106,  8  N.  E.  31.  That  was 
a  suit  to  enjoin  the  officers  of  that  city  from 
iaaulng  bonds  to  a  certain  amount,  or  any 
part  of  them,  or  In  any  manner  borrowing 
mon^  or  creating  a  debt  under  and  by  vir- 
tue of  an  ordinance  to  fund  the  indebtedness 
at  the  city  set  out  in  the  complaint,  upon  the 
ground  that  the  dty  was  already  Indebted  in 
excess  of  the  constitutional  limit  The  city 
of  Madison  answered,  admitting  the  indebt- 
edness as  stated  In  the  complaint,  but  aver- 
red tliat  the  city  did  not  Intend  to  make  use 
of  or  to  ^proprlate  any  of  such  bonds,  or 
any  of  the  proceeds  for  which  they  might  be 
sold,  for  the  purpose  of  paying  or  extinguish- 
ing any  part  of  the  Indebtedness  of  the  city 
contracted  since  March  14,  1881,  when  arti- 
cle 13  of  the  constitution  took  effect,  but 
solely  and  only  to  exchange  such  bonds  for 
or  use  their  proceeds  in  payment  of  bonds  of 
such  outstanding  for  debts  incurred  be- 
fore that  date.  This  answer  was  held  to  be 
Buffldent     tbia  court,  upon  the  ground  that 


the  new  bonds,  as  provided  for  in  the  ordi- 
nance, would  represent  the  debt  that  the 
bonds  issued  prior  to  March  14,  1881,  repre- 
sented, and  that  thus  no  new  debt  would  be 
created.  If  such  new  bonds  were  exchanged 
for  the  old  ones,  one  would  only  be  a  substi- 
tute for  the  other,  and  be  an  extinguishment 
thereof,  and  the  aggregate  outstanding  in- 
debtedness would  not  be  Increased.  Neither  if 
the  new  bonds  were  sold  for  cash,  and  the  old 
bonds  paid  therewith,  would  the  Indebted- 
ness be  increased.  The  presumption  Is  that 
public  officers  will  perform  their  duties  hon- 
estly, and  upon  this  presumption  the  injunc- 
tion In  that  cause  was  refused.  But  if  the 
proceeds  of  the  sale  of  the  new  bonds  were 
misapplied  by  the  officers,  and  the  old  bonds 
not  paid,  the  Indebtedness  would  be  Increas- 
ed. It  was  not  held  in  Powell  t.  City  of 
Madison,  supra,  that  the  new  bonds  would 
be  valid  under  such  circumstances.  It  was 
held  by  the  supreme  court  of  the  United 
States,  in  Doon  Tp.  v.  Cummins,  142  TT.  S. 
366,  12  Sup.  Ct  220,  under  the  provisions  of 
the  constitution  of  Iowa,  that  when  the 
bonds  bad  been  sold  to  pay  oCT  other  bonds 
which  were  equal  to  the  constitutional  limit, 
and  the  money  received  for  the  new  bonds 
was  misapplied,  and  the  old  bonds  not  paid, 
the  new  bonds  were  Invalid,  and  not  collect- 
ible. To  the  same  effect  is  Anderson  v.  In- 
surance Co..  88  Iowa,  579,  65  N.  W.  348. 
This  question,  however.  Is  not  involved  in 
this  case,  and  it  Is  not  necessary  to  deter- 
mine whether  or  not  the  same  rule  prevails 
in  this  state.  It  Is  the  duty  of  persona  deal- 
ing with  public  officers  to  take  notice  of- 
their  official  and  fiduciary  character,  and  that 
they  can  only  bind  the  public  corporation 
they  represent  in  the  manner  and  to  the  ^ 
tent  authorized  by  law.  Bloomlngton  School 
Tp.  V.  National  School  Furnishing  Co.,  107 
Ind.  43-45,  7  N.  E.  760,  and  cases  dted; 
Julian  V.  State,  122  Ind.  68,  73,  23  N.  E.  690; 
Honey  Creek  School  Tp.  v.  Barnes,  119  Ind. 
213,  217,  21  N.  B.  747;  Union  School  Tp. 
V.  First  Nat  Bank,  102  Ind.  464,  470,  2  N. 
E.  194.  Appellee  was  required  to  take  no* 
tlce  of  the  fact  that  appellant  was  indebt- 
ed beyond  the  constitutional  limit,  and  that 
the  dty.  therefore,  had  no  power  to  become 
indebted.  Appdlant  had  no  power,  under 
the  fftcts  stated  in  the  special  finding,  to 
become  indebted  to  appellee,  and  the  com- 
mon council  had  no  power  to  ratify  or  vali- 
date the  same,  by  resolution  or  otherwise. 
Doon  Tp.  T.  Cummins,  supra;  Marsh  v.  Ful- 
ton Co.,  10  Wall.  676;  Daviess  Co.  v.  Dick- 
inson, 117  U.  S.  657.  6  Sup.  Ct  897;  Norton 
T.  Shelby  Co.,  118  U.  S.  425,  6  Sup.  Ct.  1121; 
Kane  t.  Independent  School  Dist,  82  Iowa, 
5,  47  N.  W.  1076;  KeUey  v.  Town  of  Milan, 
127  U.  8.  139,  8  Sup.  Ct  1101.  The  resolu- 
tion of  the  common  council  adopted  June  22, 
1891,  was  theref(H:e  ineffective,  and  gave  no 
validity  to  appellee's  daim. 

It  follows  that  the  court  erred  in  its  con- 
clusions of  law.   Judgment  reversed,  with 
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Instractloiw  to  the  oourt  below  to  restate  Its 
conclusloiu  of  law,  and  TvaeLev  Judgment  In 
accordance  wltb  tbls  opinion. 


(I«  Ind.  BM) 

FOBGT  T.  DAVENPOBT. 
(Snpreme  Court  of  Indiana.    Dec.  15,  1886.) 
Down  — AiOHt  or  Widow  to  Covtbt— Laus 

FOR  LlFB. 

RCT.  St.  1881,  i  2484  (Ber.  St  1804,  { 
S641),  providing  tbiit  a  widow,  who  has  re- 
married, holding  lands  b?  virtue  of  her  previous 
marriage,  may  not,  if  there  are  children  of  such 

Erior  marriage  living,  alienate  the  lands  so 
eld,  does  not  render  void  a  lease  of  such  lands 
for  her  life. 

Appeal  from  circuit  court,  Miami  oounty;  J. 

T.  Cox,  Judge. 

Action  by  Sarah  M.  Darenport  agalnet 
Geoi^e  B.  Foigy.  On  the  overruling  of  a  de- 
murrer to  the  con^lalnt,  plaintiff  had  Judgment, 
and  defendant  appeala  Beversed. 

Mitchell,  Antrim  &  McCllntlc,  for  appelant 

Pettit  &  SUtt.  for  appeUee. 

McCABE,  J.  The  appellee  broi^ht  endt  In 
the  Wabash  circuit  court  to  set  aside  a  writ- 
ten lease  by  her  to  ai^iellant  of  certain  lands 
situate  in  Wabash  county,  and  to  qxAet  her  al- 
leged title  thereto.  The  venue  was  changed  to 
the  Miami  circuit  court  That  court  overruled 
a  demurrer  to  the  complaint  for  want  of  suffi- 
cient facts,  and,  the  defendant  refusing  to  plead 
further  or  amend,  the  plaintiff  had  Judgment. 

It  appears  from  the  complaint:  That  John 
HcEnderfer  died  on  December  1,  1886,  seised 
In  fee  simple  ct  certain  lands  In  Wabash  cotm- 
ty,  particulariy  described,  among  whldi  was 
the  123  acres  of  land  now  In  nmtroversy,  leav- 
ing surviving  him  the  plaintiff  as  bis  widow, 
and  Eldora  McBndertter,  who  is  still  living,  and 
a  minor,  the  fralt  of  said  marriage,  as  his  only 
heirs  at  law.  That  said  123  acres  was  duly  set 
off  to  said  plaintiff  In  partition  proceedings  as 
her  undivided  Interest  In  the  realty  of  which 
her  said  husband  died  seised.  That  afterwards, 
cm  January  1,  ISSO,  the  plaintiff  Intermarried 
with  John  H.  Davenport  who  Is  still  living,  and 
she  has  ever  since  been,  and  is  now,  his  lawful 
wife.  That  thereafter,  to  wit,  on  January  15, 
1802,  and  while  stiU  the  wife  of  said  Daven- 
port, and  the  owner  of  said  land,  she  and  her 
said  husband  executed  to  the  defendant  a  lease 
of  said  land  for  the  consideration  of  $1,000  for 
the  term  cf  her  natural  life,  reading  as  follows; 
"January  15th,  1802.  This  agreement  wit- 
nesses that  for  and  in  consideration  of  the  sum- 
of  $1,000.00  this  day  paid  Sarah  M.  Davenport 
by  George  B.  Forgy,  of  Cass  county,  Indiana, 
the  receipt  whereof  Is  hereby  acknowledged, 
Sarah  M.  Davenport  and  John  H.  Davenport 
of  WaDash  county,  Indiana,  have  this  day  leas- 
ed to  George  B.  Forgy,  of  Cass  county,  Indiana, 
for  the  term  of  the  natural  life  of  said  Sarah 
M.  Davenport,  the  following  lands  in  Wabash 
county,  Indiana,  to  wit:  The  south  123  acres 
off  of  tbe  loatb  aid  ot  ttw  east  half  of  sec- 


tion 6,  town  29  north,  of  range  8  east,  being 
the  same  lands  mortgaged  as  described  hi  Bec- 
ord  4,  at  pp.  80  and  31  of  the  Mortgage  Bee- 
ords  of  Wabash  county,  Indiana.  Sarah  U, 
Davenport.  John  H.  Davenport  Acknowl- 
edged January  15th,  1892.  Becorded  January 
19th,  1802,  hi  O.  88."  Tliat  defendant  caused 
said'  histrument  to  be  duly  recorded  hi  the  rec- 
ords of  Wabash  county  aCoreaaid  on  January 
19. 1862,  In  Becord  O,  and  has  ever  since  claim- 
ed, and  now  claims,  that  Qie  same  Is  in  full 
force  In  law.  That  said  lease  is  v<rid.  That 
defendant  Is  claiming  to  be  entitled  to  posses- 
sion tmder  said  lease,  which  casts  a  cloud  upon 
plaintiff's  title  and  fee-simple  ownership. 
Wherefore  plaintiff  prays  the  cotut  that  de- 
fendant's dfllm  be  declared  null  and  void,  and 
that  plaintiffs  title  to  said  real  estate  be  quiet- 
ed. 

The  precl^  question  here  Involved  has  never 
yet  been  decided  by  this  court,  though  a  great 
many  decisions  have  been  made  from  wUch  the 
Inference  may  be  drawn  that  a  lease  of  fba-. 
kind  here  Involved  would  be  void.  The  most 
prominent  of  that  kind  of  cases,  and  the  one 
most  relied  on  by  the  appellee  to  sustain  the 
tuUng  of  the  trial  court  In  holding  tbe  lease 
void,  Is  Vinnedge  v.  Shaffer,  35  Ind.  341.  That 
was  an  atten:q>t  to  foreclose  a  mortgage  exe- 
cuted by  a  married  woman  and  her  husband  on 
real  estate  held  by  her  in  virtue  of  a  previous 
marriage.  The  eighteenth  section  of  the  stat- 
ute of  descaits  then  read:  "If  a  widow  diall 
marry  a  second  or  any  subsequent  ttme,  holding 
real  estate  In  virtue  of  any  previous  marriage, 
such  widow  may  not,  during  audi  marriage, 
■with  or  without  the  assent  of  her  husband, 
alienate  such  real  estate,  and  It  during  such 
marriage,  such  widow  shall  die  such  real  es- 
tate Shan  go  to  her  children  by  the  marriage  In 
virtue  of  whldi  such  real  estate  came  to  her.  If 
any  there  be."  This  court  said  In  that  case 
that:  "The  restraint  x^a  alienation,  by  the 
terms  of  the  statute.  Is  as  absolute  where  there 
are  no  children  of  the  marriage  In  virtue  of 
which  she  received  the  property  as  where  thare 
are.  The  object  of  the  statute  seems  to  be 
twofold:  First  to  protect  a  woman  who  has 
thus  received  real  estate  by  virtue  of  a  former 
marriage  from  improvident  and  Injudicious 
alienations  thereof  during  a  second  or  subse- 
quent marriage;  and,  second,  to  preserve  the 
property  for  the  children  of  the  marriage  In 
virtue  of  which  she  received  M,  where  there  are 
such  children,  in  case  of  her  death  during  such 
second  or  subsequent  marriage."  It  was  held 
that  the  mortgage  was  In  some  sense  an  aliena- 
tion, and  fairly  within  the  prohibition  of  the 
statute,  because  It  might  In  many  cases  be  an 
Indirect  mode  of  alienation,  thereby  violating 
the  maxim  that  what  cannot  be  done  directly 
cannot  be  done  Indirectly.  The  court  refused 
to  follow  the  contention  of  counsel  In  that  case 
that  the  wife  might  alienate  an  estate  In  such 
real  estate  during  her  life,  and  the  fee  condi- 
tionally, because  It  would  defeat  one  of  tbe  pur- 
poses of  the  statute,  namely,  to  protect  her 
oj^alnst  improvident  and  liiJiidicloiiB  alloia- 
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tloia  ttienoC  dnrteg  »  Koond  or  sataKqoeiit 
mftrriage.  Ttla  case  wu  fbUowed  by  many 
cues  Bfflrmlnc  tbe  lanie  doctiloe^  one  of  wbich 
ta  S^well  T.  Hnghefl,  72  Ind.  180.  That  was  a 
cue  where  the  widow,  holding  real  estate  by 
Tlrtne  of  tbe  prevloos  marriage,  had  married  a 
secmid  time,  and,  with  her  second  hiuhand,  at- 
tempted to  oouTey  sudi  real  estate^  It  was 
then  said  that:  "It  Is  doobtless  trae  that  the 
deed  oC  Nancy  J.  Frands  ud  her  hushand  to 
fiq^ies  conTcyed  no  title.  Said  Nancy  had  a 
good  title  and  estate  In  See  rimple,  bat  by  rear 
son  of  section  18  of  the  law  of  descent  (1  Ber. 
Bt  1876,  p.  411)  she  was,  during  covertare  of 
her  second,  marriage,  forbidden  to  convey. 
This  dlsaUUly  being  for  her  own  benefit,  as 
wen  as  that  of  ber  own  cblldien  by  ber  first 
husband,  her  deed  constituted  no  estoppd 
against  her;  and  If  d»  bad  chosea  to  reassert 
her  tltle^  and  redaim  the  posseashm,  at  any 
time,  she  couM  hare  done  so,"— citing  several 
eases,  amrag  wlilch  Is  Vlnnedge  t.  Shaffer,  so- 
pra.  To  the  same  effect  as  to  an  attenipt  to 
conrey  by  deed  are  Knight  t.  Mf^onaid,  37 
Ind.  46S;  Grlner  t.  BuUer,  61  Ind.  362;  Ed- 
mtmdsim  t.  Com,  02  Ind.  17;  Areiy  t.  Afcins, 
74  Ind.  288;  Insurance  Co.  t;  AQion,  78  Ind. 
10;  HattoK  t.  Hlgbtsbne,  38  Ind.  9B:  Marsh 
T.  nuHrfWHL  102  Ind.  272. 1  N.  B.  690.  Oth- 
er cases  of  mortgages  by  the  widow  and  ber 
snbseqnent  hnstnnd  of  real  estate  held  by  her 
in  virtue  of  her  prerlons  marriage  have  fol- 
lowed Vlnnedge  t.  BbalTer,  supra,  holding  sndi 
mortgages  toM,  namely:  Bowers  t.  Van  Win- 
kle^ 41  Ind.  4B2;  McOuDonc^  t.  Darls,  108 
Ind.  292,  0  N.  B.  276;  Insoranoe  Ga  t.  Buck. 
106  Tnd.  174,  0  N.  B.  163.  It  has  abo  been  held 
that  snch  real  estate  so  held  by  sDdi  wUow 
who  has  married  a  second  or  Bubeequent  time 
cannot  be  sold  oo  execution  against  her  during 
KDcfa  subsequent  marriage,  by  reason  of  Qie  re- 
straint upon  alloutlou  Imposed  by  said  sectlaa 
of  tbe  statute,  hi  Sdilemmer  t.  Bossier,  58  Ind. 
S26;  Miner  T.  Noble.  86  Ind.  627;  and  SoUtta 
T.  Beard,  78  Ind.  160.  All  these  cases,  It  is 
argoed,  Infeientially  bdd  that  such  widow,  dm^ 
tog  such  subsequent  marriage,  cannot  afienate 
a  life  estate  In  such  lands  by  a  lease  or  other- 
wise. Because  It  Is  dalmed  that  the  mortgages, 
Tolnntary  deeds,  and  sheriffs*  sales  InvolTed  In 
those  cases  might  have  been  nplield  to  the  ex- 
tent ot  coQTeylng  a  life  estate  If  the  statute 
does  not  restrain  tbe  alienation  of  a  life  estate. 
But  none  of  tbe  cases  referred  to  aaslgn  any 
reason  tor  tbe  holding  but  tbe  first  two,  and 
they  assign  tbe  reason  tbat  one  of  the  objects 
oi  the  restraint  upon  alienation  fras  to  protect 
the  woman  from  Improvident  and  Injudicious 
alienations  during  a  second  or  subsequent  mar- 
riage. 

As  to  tbe  power  of  a  court  to  declare  a  deed 
pnrportJng  to  convey  a  fee-simple  title  by  one 
holding  the  title  in  fee  simple  to  be  only 
a  conv^ance  of  a  life  estate.  It  Is  neither 
mentioned  nor  discussed;  nor  Is  a  word  said 
as  to  whether  a  sale  of  a  life  estate  only  on 
execution  of  land  against  one  holding  the 
tttis  in  fee  simple  can  be  made;  or  whether 


a  mortgage  pnrportlng  to  mortgage  tta  f 
by  one  holding  the  fee  can  be  converted  into 
a  mortgage  of  a  life  estate,  so  as  to  avoid 
the  effect  of  tbe  prohibition  against  alienat- 
ing the  fee.  is  not  alluded  to  In  any  of  those 
cases.  A  deed  or  mortgage  purporting  to 
convey  or  mortgage  tbe  fee  by  one  holding 
only  a  life  estate  might  be  sufficient  to  con- 
vey or  mortgage  the  life  estate,  that  being 
all  the  Interest  tbe  mortgagor  or  grantor  had 
in  the  real  estate^  But  whether  his  mort- 
gage, deed,  or  sale  against  blm  on  execution 
purporting  to  mortgage,  convey,  or  sell  tbe 
fee,  he  being  tbe  owner  of  the  title  in  fee 
simple,  can  be  converted  Into  a  mortgage, 
conveyance,  or  sheriff's  sale  of  a  life  estate 
only,  so  as  to  avoid  a  statutory  prohibition 
against  alienations,  presents  a  different  ques- 
tion. Snch  was  the  nature  of  all  the  mort^ 
gages,  deeds,  and  sheriffs*  sales  Involved  in 
tbe  cases  above  referred  to.  The  land  here 
Involved  descended  to  tbe  appellee  from  her 
former  husband,  and  the  title  in  fee  simple 
vested  in  her  by  virtue  of  Qie  section  of  the 
statute  of  descents  preceding  tbe  one  already 
referred  to,  being  tbe  old  seventeenth  section. 
Bev.  SL  1884^  I  2040  (BeV.  St.  18S1,  {  2483); 
Sehlemmer  v.  RcMsIer,  supra;  Pbllpot  v.  WeUs 
20  Ind.  S08;  JacfeBon  v.  Finch,  27  Ind.  816L 
And  hw  second  or  subsequent  marrldge  did 
not  divest  her  title.  Small  t.  Boberts,  tSl 
Ind.  281;  PhUpot  v.  Webb,  supra.  In  the 
case  of  Jackson  t.  Finch,  supra.  It  was 
sought  to  recover  back  money  paid  on  an  ex- 
ecutory contract  made  1^  a  widow  and  her 
subsequent  husband  for  the  conveyance  of 
land  held  by  her  In  virtue  of  ber  i^evlous 
marrtage.  Tbe  defendants  tendered  to  the 
plaintiff  a  quitclaim  deed,  which  he  refused 
to  accept  It  was  there  said:  *lt  Is  con- 
tended that  a  less  estate  mi^  be  aU«iated 
by  ber,  and  tbat  the  quitclaim  deed  passed 
that  estate.  According  to  appellee's  own  evi- 
dence, she  contracted  to  sell  her  interest  In 
the  land  of  her  late  husband.  This  she  could 
not  do.  Her  offer  to  convey  a  less  Interest 
than  she  contracted  to  convey  was  not  a  com- 
pliance vrlth  her  contract."  The  cases  above 
referred  to  as  holding  that  a  widow,,  during 
a  subsequent  marriage,  cannot  mortgage  or 
convey  land  held  by  ber  In  virtue  of  a  pre- 
nous  marriage,  and  tbat  such  land  cmnot  tie 
sold  on  execution  against  ber  duriuj;  sndt 
subsequent  maiTlflge,  are  not,  necessarily.  In- 
consistent with  the  power  to  lease  the  same 
by  ber  for  life,  unless  It  be  those  of  said 
coses  which  hold  ttiat  tbe  restraint  on  or 
suspension  of  her  power  of  alienation  is  to 
protect  ber  against  Improvldem  and  injudi- 
cious alienations  during  the  subsequent  mar- 
riage, as  well  as  to  preserve  the  property  for 
the  children  In  case  of  her  death  during  the 
subsequent  marriage. 

The  section  of  the  statute  has  been  mate- 
rially modified  by  amendment  since  all  of 
those  decisions  were  made  except  one,  nomo* 
ly.  Insurance  Go,  r.  BwA,  supra.  But  that 
case  does  not  proceed  upon  the  ground  that 
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the  restraint  on,  or  suspension  of,  the  power 
of  alienation  was  for  the  benefit  of  the  wo- 
man. It  was  simply  an  attempt  to  mortgage 
the  fee,  during  a  subsequent  marriage,  by  a 
widow,  of  lands  held  by  her  in  Thrtue  of  her 
previous  marriage.  As  before  observed,  the 
decision  in  that  case  Is  not  necessarily  Incon- 
sistent with  the  power  to  lease  such  land  dur- 
ing her  life,  even  though  the  section  of  the 
■statute  imposing  the  restraint  bad  been  so 
changed  before  that  decision  as  to  take  away 
one  of  the  objects  of  the  original  section, 
namely,  the  protection  of  the  woman  against 
improvident  and  injudicious  alienations.  In 
1879  the  section  was  so  amended  as  to  read 
as  follows:  "If  a  widow  marry  a  second  or 
subsequent  time,  holding  real  estate  In  virtue 
of  any  prevtous  marriage,  and  there  be  a 
child  or  children  or  their  descendants  alive 
by  such  marriage,  such  widow  may  not,  dur- 
ing such  second  or  subsequent  marriage,  with 
or  without  the  assent  of  h^  husband  alienate 
such  real  estate;  and  if  during  such  mar- 
riage, such  widow  shall  die,  such  real  estate 
shall  go  to  her  children  by  the  marriage  in 
virtue  of  which  such  real  estate  came  to 
her  if  any  there  be.  Provided,  however,  that 
such  widow  and  her  living  husband  may 
alienate  such  real  estate.  If  her  children  by 
the  marriage  In  virtue  of  which  such  real  es- 
tate came  to  her  shall  be  of  the  age  of  twenty 
one  years  and  join  In  such  conveyance:  and 
provided  further,  that  in  case  there  be  no 
child  or  children  or  their  descendants  by  the 
marriage  in  virtue  of  which  such  real  estate 
came  to  such  widow,  then,  in  such  case, 
such  widow  may  during  such  second  or  sub- 
sequent marriage,  by  her  second  or  subse- 
quent husband  Joining  In  the  conveyance 
thereof,  alienate  such  real  estate  in  fee  sim- 
ple." It  is,  we  think,  very  clear,  if  the 
original  section  bad  for  one  of  Its  objects 
the  protection  of  women  against  Improvi- 
dent and  injudicious  ali^iations  durng  .sub- 
sequent marriage,  that  object  has  been  en- 
tirely taken  away  by  the  amendment;  and 
that  the  amendment  leaves  but  one  object  to 
be  accompll^ed  by  the  suspension  of  or  re- 
straint on  alienation  during  the  second  or  sub- 
sequent marriage,  and  that  Is  to  preserve  the 
fee  simple  for  the  children  of  the  marriage 
in  virtue  of  which  she  received  it,  in  case  she 
dies  during  such  second  or  subsequent  mar* 
rlage  (see  Marsh  v.  Thompson,  supra),  be- 
cause the  restraint  on  or  susi>enBion  of  the 
power  of  alienation  ceases  if  the  second  or 
subsequent  marriage  ceases  for  any  cause 
during  her  life  (Piper  v.  May,  51  Ind.  283). 
And  if  she  had  children  by  the  second  or  sub- 
sequent marriage,  and  dies  unmarried,  leav- 
ing children  by  both  marriages,  the  land  re- 
ceived in  virtue  of  the  first  marriage  will 
descend  to  all  her  children  alike.  Teter  v. 
Clayton,  71  Ind.  237. 

The  single  object  of  the  section,  as  above 
indicated,  can  be  fully  accomplished  by  re- 
straining or  suspending  the  power  of  aliena- 
tioD  of  the  fee  during  the  second  or  subse- 


quent marriage.  To  accomplish  that  object, 
it  Is  wholly  unnecessary  to  Interfere  with 
the  power  to  lease  for  a  term  of  years  or  for 
the  life  of  the  owner.  But  let  us  see  what 
it  is  that  the  statute  prohibits  the  alienation 
of  during  the  second  or  subsequent  marriage. 
It  is  real  estate  held  by  such  widow  in  vir- 
tue of  any  previous  marriage.  How  does 
she  hold  it?  The  section  In  question  does 
not  provide.  But  the  preceding  section,  be- 
ing the  old  seventeenth  section,  provides  that: 
"If  a  husband  die  testate  or  intestate  leav- 
ing a  widow  one-third  of  his  real  estate 
shall  descend  to  her  in  fee  simple."  Rev. 
St.  1894,  §  2640  (Rev.  SL  1881,  S  2483).  The 
estate,  ijierefore,  which  such  widen'  holds  In 
virtue  of  h&c  previous  marriage,  as  referred 
to  in  the  amended  eighteenth  section,  quoted 
above.  Is  an  estate  In  fee  simple.  And  that 
is  the  estate  which  the  section  has  reference 
to  In  the  provision  that  "such  widow  may 
not,  during  such  second  or  subsequent  mar- 
riage, with  or  without  the  assent  of  the  hus- 
band, alienate  such  real  estate,"  and  In  the 
last  proviso  providing,  in  case  there  be  no 
chUd  or  children  or  th^  descendants  of  the 
marriage  in  virtue  of  which  such  real  estate 
came  to  her,  that  such  widow  may,  during 
such  subsequent  marriage,  by  such  husband 
joining  in  the  conveyance  thereof,  "alienate 
such  real  estate  In  fee  simple."  Tliis  view 
Is  strongly  supported  by  some  of  the  earUer 
cases  in  this  court  construing  the  section 
even  before  its  amendment  In  Blackleach 
T.  Harvey,  14  Ind.  564,  it  was  sold,  at  pages 
565,  566,  that:  "It  has  already  been  InU- 
mated  In  a  former  opinion  that  the  object  of 
the  section  [18]  and  others,  of  the  law  of 
descentB,  was  to  preserve  and  transmit  the 
estate  to  the  children  of  the  prior  marriage. 
Ogle  V.  Stoops,  11  Ind.  380,  and  cases  cited. 
It  could  not  be  to  protect  the  widow  or  wife 
from  encroachment  on  the  part  of  her  hus- 
band, for  the  law  allows  first  wives  to  con- 
vey their  property  with  the  consent  of  their 
husbands  (Reese  t.  Cochran,  10  Ind.  195); 
and,  beyond  doubt,  first  wives  need  as  much 
protection  from  the  influence  of  their  bus- 
bands  as  do  second.  This  being  so,  it  would 
seem  that  section  18,  above  quoted,  should 
only  be  applied  in  restraint  of  the  right  of 
the  wife  to  convey  In  fee  simple  her  real  es- 
tate, while  she  had  children  living  by  a 
former  husband,  who  might  Inherit  It.  *  *  * 
The  statute  of  Gloucester  prohibited  the 
alienation  by  the  widow  of  the  estate  as- 
signed to  her  as  dower;  but  It  was  held 
that  an  alienation  for  life  simply,  being  no 
more  than  her  interest,  as  it  worked  no 
wrong  to  her  heirs,  was  not  within  the  stat- 
ute. See  2  Shars.  Bl.  Comm.  p.  137,  and 
note  2a"  And  in  Jackson  v.  Finch,  2T  Ind., 
316,  In  speakli^  of  the  two  sections  of  the 
statute  of  descents  mentioned.  It  was  said: 
"But  in  the  statute  under  consideration  there 
was  a  new  estate  created  for  the  first  time 
In  the  widow,— that  of  an  estate  In  fee  In  a 
apeclfled  portion  of  the  lands  <tf  the  bus- 
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band.  The  eighteenth  section  la  &  proTlsIon 
In  relation  to  the  manner  In  which  this  new 
estate  was  to  be  held  so  far  as  her  power 
•f  alienation  was  concerned.  There  was  no 
existing  evil  to  be  remedied.  There  is  noth- 
ing to  gnlde  us  as  to  the  Intention  of  the 
legislature  bnt  the  plain  and  obTlooa  mean- 
ing of  the  words  of  the  statute.  Indeed,  the 
language  is  so  plain  that  It  does  not  admit 
of  Interpretation,  'Such  widow  may  not,  dnr- 
li^  snob  marriage,  with  or  without  the  as- 
sent of  her  husband,  alienate  such  real  es- 
tate.' Her  estate  is  a  fee.  That  estate,  by 
the  express  words  of  the  statute,  cannot  be 
alienated  during  her  second  or  subsequent 
marriage."  But  that  she  might  dispose  of  an 
estate  less  than  tiie  fee  simple,  provided 
such  disposition  does  not  Interfere  with  or 
defeat  the  object  of  the  statute  in  preserving 
the  estate  In  fee  for  the  chlldr«i  of  the  pre- 
vious marriage  in  case  of  her  death  during 
such  second  or  subsequent  marriage.  If  not 
contemjSlated  by  the  section  quoted,  seems 
unavoidably  required  by  a  subsequent  stat- 
ute. That  statute  was  enacted  In  18S1,  and 
section  2  thereof  reads  thus:  "A  married 
woman  may  take,  acquire,  and  hold  prop- 
erty, real  or  personal,  by  conveyance,  gift, 
devise  or  descent,  or  by  pureliase  with  her 
s^tarate  means  or  inoney;  and  the  aame, 
together  with  all  the  rente,  Issues,  Income 
and  profits  thereof,  shall  be  and  remain  her 
own  separate  property,  and  under  ber  own 
control,  the  same  as  If  she  were  unmarried. 
And  she  may,  in  her  own  name,  as  if  she 
were  unmarried,  at  any  time  during  covers 
ture,  sell,  barter,  exchange  and  convey  her 
personal  property;  and  she  may  also,  in  like 
manner,  malce  any  contracts  with  reference 
to  the  same;  but  she  shall  not  enter  Into 
any  executory  contract  to  sell  or  convey  or 
mortgage  her  real  estate,  nor  shall  she  convey 
or  mortgage  the  same,  unless  her  husband 
join  In  such  contract,  conveyance  or  mort- 
gage: provided,  however,  that  she  shall  be 
bound  by  an  estoppel  In  pais  like  any  other 
person."  Rev.  St.  1894,  {  G»62  (Rev.  St 
18S1,  i  5117).  We  have  seen  that  she  is  the 
owner  of  the  land  In  fee  simple,  with  the 
power  of  alienation  thereof  suspended  dur- 
ing the  second  or  subsequent  marriage.  That 
Is  the  only  qualification  to  her  absolute  own- 
ership, and  that  only  subsists  during  the 
subsequent  marriage.  The  statute  last  quot- 
ed, therefore,  makes  all  the  rents,  issues,  in- 
come, and  profits  thereof  her  separate  prop- 
erty, and  places  the  same  under  her  control, 
the  same  as  If  she  were  unmarried.  She 
cannot  have  and  control  the  rents,  unless 
she  can  rent  the  land.  Indeed,  she  cannot 
derive  any  benefit  from  ber  fann  unless  she 
can  rent  or  lease  It  for  a  given  time.  We 
Judicially  know  that  she  cannot  rent  a  farm 
for  a  less  term  than  one  year,  because  it 
takes  that  length  of  time  practically  for  the 
lessee  to  derive  any  benefit  ftom  snch  lease 
or  renting.  Therefore  all  must  concede  that 
she  la  at  leaat  impliedly  authorized  to  rent  or 


lease  it  at  least  one  year.  And  U  one  year, 
then  the  same  iHlndple  would  authorize  her 
to  rent  for  a  term  of  years.  If,  however, 
she  should  die  during  the  marriage,  and  be- 
fore the  expiration  of  the  term,  leaving  a 
child  or  children  or  descendants  by  the  mar- 
riage In  virtue  of  which  the  real  estate  came 
to  her,  the  lease  would  expire  by  operation 
of  law  before  the  expiration  of  the  term  by 
the  land  deseeding  to  her  children.'  Thus 
It  seems  that  such  leases,  whether  for  a 
long  or  a  short  term,  would  be  valid  during 
her  life  at  least.  Then,  if  a  lease  which,  by 
Its  own  iwovlsloiu,  is  to  be  for  the  term  of 
her  life,  Is  not  valid,  why  should  a  lease  for 
a  year,  or  a  term  of  years,  be  valid  for  that  > 
portion  of  the  term  during  which  she  lives? 
for  that  may  be  a  lease  beyond  her  life.  All 
must  admit  that  under  the  statutes  quoted  a 
lease  for  a  year  or  a  term  of  years  Is  valid 
at  least  for  so  much  of  the  term  as  she  lives. 
And,  If  that  Is  so,  a  lease  which,  by  Its  own 
terms.  Is  limited  to  the  term  of  her  natural 
life.  Is  less  objectionable,'  and  less  liable  to 
conflict  with  the  statute,  than  a  lease  for  a 
year  or  a  term  of  years.  Indeed,  a  lease 
for  ber  life  cannot  come  in  conflict  with  the 
statute,  or  defeat  Its  object  to  preserve  the 
estate  for  the  children,  while  a  lease  for  a 
year  or  a  term  of  years  might.  If  enforced 
accordhig  to  Its  terms.  We  th»efore  con- 
clude that  the  lease  In  this  case  was  valid, 
and  that  the  court  below  erred  in  overruling 
the  demurrer  to  the  ctmiplalnt  seeking  to 
avoid  it.  The  Judgment  Is  reversed,  with  In- 
structions to  sustain  the  demurrer  to  the 
cnnplalnt 


{US  Ind.  S9S) 
BOWBB  et  aL  v.  BOWEB  et  al. 
(Supreme  Court  of  Indiana.   Dec.  15,  18D6.) 

TttUL— SP£CIAI.  VBROlCT  —  CiBXBIlAl,  VsBDlCT — 

Appeal. — Assionmbnt  of  Erkor— Soppicibnct 
— Will — Iscapacitt  op  Testator. 

1.  A  special  verdict'  ia  not  subject  to  a  mo- 
tion for  venire  de  ddto  when  ft  finds  facts 
sufficient  to  enable  the  conrt  to  pronounce 
judgment,  although  the  Jury  falls  to  find  on 
all  the  iBBues. 

2.  Under  Rev.  St.  1881,  9  546  (Rev.  St.  1894. 
§  555),  as  amended  by  Act  March  11,  lSi)5, 
Telating  to  special  verdicts,  it  is  not  necessary. 
where  a  specitil  vei-dict  is  rendered  upon  a!! 
the  issues  of  the  cause,  that  a  general  verdict 
should  be  returned. 

3.  It  is  not  necessary  that  the  special  verdict 
shonld  contain  the  formal  concluflion  tliat  "if, 
upon  the  facts  found,  the  law  is  with  plain- 
tiff, then  we  find  for  plaintiff;  if  the  law  is 
with  defendant,  we  find  for  defendant." 

4.  Where  the  court  gave  Instructions  num- 
bered 1  to  6  on  its  own  motion,  nnd  at  the 
request  of  plaintiff  another  set  of  instructions 
numbered  1  to  10,  an  assignment  of  error  tliat 
"the  court  erred  iu  giving  instructions  num- 
bered one  to  six.  inclusive."  refers  to  the  In- 
structions given  on  the  court's  own  motion. 

5.  An  assignment  of  error  based  upon  the 
giving  of  instructions  cannot  be  sustained 
where  the  instructions,  as  a  whole,  are  correct, 
though  objectionable  as  to  isolated  pbrases. 

6.  On  the  contest  of  a  will,  a  finding  hy 
the  jury  that  testator,  at  the  time  of  its  execu- 
tion, did  not  have  mind  and  memory  sufficient 
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to  understand  the  ordinatr  afTaira  of  life,  the 
value  of  his  property,  or  the  numher  and  names 
of  the  persona  who  were  the  natural  objecta  of 
hie  boQUty,  nor  any  general  knowledge  of  the 
estate  of  which  he  was  possessed,  was  suffi- 
cient to  sniiport  a  judgment  setting  aside  the 
will  on  the  ground  of  the  tncapacitjr  of  the 
testator. 

Appeal  from  drcult  court,  Clark  county; 
George  H.  D.  Glbeon,  Judge. 

Action  by  EUza  Bower  and  ofhen  against 
William  E.  Bower  and  others  to  contest  the 
validity  of  the  will  of  Andrew  Bower,  deceas- 
ed. From  R  Judgment  for  plalntUCs,  defend- 
ants appeal.  Affirmed. 

For  former  r^Kirt,  see  41  M.  E.  S23,  42  Ind. 
IW. 

M.  Z.  Stannard  and  O,  L.  Jewett,  for  appd- 
lants.  J.  K.  Marsh  and  W.  H.  Watson,  tot 
appellees. 

JORpiJ^,  0.  J.  This  was  an  action  by  the 
appellees  to  contest  the  validity  of  the  will  of 
Andrew  Bower,  executed  on  September  5, 
1S87.  The  testator  died  In  Clark  county,  Ind., 
on  July  18,  1892,  leaving  the  respective  par- 
ties to  tills  proceeding  as  bis  belrs  at  law.  The 
grounds  of  tbe  contest  are:  (1)  That  the  tes- 
tator, at  the  time  of  tbe  execution  of  the  will, 
was  of  unsound  mind;  (2)  that  It  was  unduly 
executed;  (3)  that  it  was  procured  to  be  exe- 
cuted through  tbe  fraud  of  the  defendants. 
Upon  a  special  verdict  of  tbe  jury,  tbe  court 
rendered  its  judgment  in  favor  of  the  appel- 
lees, adjudging  tbe  will  to  be  null  and  void. 

This  Is  the  second  appeal  by  the  a^^ellants 
to  this  court.  Bower  v.  Bower,  142  Ind.  19i, 
41  N.  E.  SSS.  Tbe  principal  errors  assigned 
and  urged  to  secure  a  reversal  of  tbe  judg- 
ment are:  (1)  Overruling  appellants'  motion 
for  a  vemre  de  novo;  (2)  sustaining  appellees' 
motion  for  judgment  on  tbe  verdict  of  the 
jury;  (3)  overruling  motion  for  a  new  trlaL 
Tbe  special  verdict  was  framed  under  section 
&46,  Rev.  St  18S1  (section  555,  Kev.  St.  18»4), 
as  amended  by  an  act  approved  March  11, 
1896  (Acts  1S9S,  p.  24S),  and  consisted  of  a 
number  of  interrogatories  submitted  to  and 
answered  by  the  jury.  An  examination  of 
the  verdict  discloses  that  the  jury  responded 
to  and  found  upon  the  issues  involved  in  tbe 
action.  Under  the  rule  which  now  prevails 
in  this  jurisdiction,  a  special  verdict  is  not  sub- 
ject to  a  motion  tor  a  venire  de  novo  when  It 
flnds  facts  sufficient  to  enable  the  court  to  pro- 
nounce judgment  thereon,  although  tbe  jury 
fails  to  find  upon  all  the  Issues.  Board  v. 
Pearson,  120  Ind.  426,  22  N.  E.  134,  and  cases 
there  cited.  Three  hundred  and  nlnety-flve 
biterrogatories  were  answered  by  the  jury. 
Many  of  these  were  wholly  unneeesaary,  and 
could  be  of  no  useful  purpose,  and  only  served 
to  perplex  and  consume  the  time  of  the  jury. 
It  is  Insisted  by  counsel  for  appellant  that,  in 
addition  to  tbe  answers  of  the  Jury  to  these 
interrogatories,  there  should  have  been  a  gen- 
eral verdict,  finding  In  favor  of  tbe  plaintiffs. 
In  ordw  to  authorize  the  court  to  render  Judg- 
ment in  their  favor;  and  for  this  reason  It  la 


also  contraided  that  a  venire  de  novo  should 
have  been  awarded.  The  special  verdict  in  this 
case,  at  tbe  request  of  appellants,  was  directed 
by  the  court  to  be  returned  upon  all  of  tbe 
Issues  in  the  cause.  In  answer  to  appeilfints' 
contention,  we  tWnk  that  It  was  tbe  evident 
purpose  of  tbe  legislature,  by  the  amendment, 
to  change  tbe  practice  as  it  formerly  existed 
under  the  section  amended,  of  permitting  tbe 
court  to  submit  to  the  jury  two  special  ver- 
dicts drafted  by  the  respective  parties  in  a  nar- 
rative form,  leaving  the  jurors  to  accept  and 
return  the  one  which  they  considered  the  evi- 
dence sustained,  and  In  tbe  future  to  require 
that  a  special  verdict  shall  be  framed  by  the 
means  of  Interrogatories,  each  of  which  Is  to 
be  answered  by  the  Jury,  under  the  evidence, 
and  each  to  be  so  framed  as  to  require  the 
finding  thereon  to  embrace  but  a  single  fact 
The  statute,  as  am^ded,  directs  that  counsel 
on  either  side  shall  prepare  such  special  ver- 
dict meaning  and  Intending  that  counsel  on 
each  side  shall  prepare  such  a  numbv  of  in- 
terrogatories as  may  be  necessary  to  cover  all 
of  the  facts  material  to  the  issues  in  the  ac- 
tion, all  of  which  Interrogatories  are  to  be 
submitted  to  the  court,  subject  to  Its  change, 
modification,  and  final  ai^rovaL  When  so  ap- 
proved, the  court  should  cause  them  to  be 
numbered,  not  In  separate  sets,  but  as  an  en- 
tirety, from  one  to  tbe  dose,  and  submit  them 
to  the  jury  with  the  Instruction  that  each  be 
answered,  and  all  returned  as  a  special  ver* 
diet  In  tbe  cause.  When  the  demand  Is  for 
such  a  verdict  upon  "all  of  the  issues  of  tbe 
cause,"  then  it  must  be  so  framed  as  to  em- 
brace and  cover  all  facts  material  to  the  Issues 
Involved,  and  in  this  event  the  statute,  as 
amended,  does  not  contemplate  a  general  ver- 
dict, but  leaves  the  court  to  pronounce  Its 
Judgment  upon  tbe  special  verdict,  as  was 
the  former  practice.  In  the  event,  however, 
the  demand  is  not  for  a  special  finding  upon 
all  of  the  Issues,  but  for  a  special  finding  by 
the  Jury  upon  a  part,  only,  of  the  material 
facts,  then,  In  addition  to  this,  the  jury  must 
be  Instructed  by  the  court  to  return  a  general 
verdict,  and  In  such  a  case  they  are  only  re- 
quired to  answer  the  Interrogatories  submitted 
to  them.  In  the  event  a  gmeral  verdict  is  re- 
turned. Under  this  latter  practice,  the  special 
finding  of  facts  still  controls  the  general  ver- 
dict as  provided  by  section  556,  Rev.  St  1S!>4 
(section  547,  Rev.  St  1881).  In  other  words, 
when  the  request  Is  not  for  a  special  finding 
upon  all  of  the  issues,  but  only  upon  some 
particular  question  of  fact  germane  to  the  Is- 
sues, we  are  of  the  opinion  that  tbe  legislature, 
by  the  amendment,  -did  not  Intend  to  change 
the  law  in  this  respect  but  has  left  it  sub- 
stantially as  it  was  prior  to  the  passage  of  the 
amendatory  act. 

It  is  further  urged  that,  In  case  tbe  verdict 
in  dispute  can  be  considered  as  a  special  one, 
it  is  nevertheless  Insufficient,  for  tbe  further 
I'eason  that  It  does  not  conclude,  with  the  usual 
formula,  to  wit:  "If,  upon  the  facta  found, 
the  law  Is  with  the  plaintiff,  then  we  find  fnt 
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plaintiff.  If  the  law  Is  with  the  defendant, 
then  we  find  for  the  defendant."  WhUe  it  Is 
the  proper  practice  for  a  special  verdict  to 
contain  a  formal  conclusion  substantially  as 
the  one  insisted  upon  by  counsel,  still  the  ab- 
seuce  of  s^ch  a  conclusion  will  not  vitiate  a 
special  verdict,  which  in  other  respects  Is  sutfl- 
cient.  Railway  Co.  v.  Lucas,  U9  Ind.  5S3,  21 
N.  E.  968;  Railroad  Co.  v.  Taft,  2  Ind.  App. 
237,  2S  N.  E.  443.  The  court  did  not  err  in 
overruling  the  motion  for  a  venire  de  novo. 

The  next  insistence  Is  that  certahi  Instruc- 
tions given  by  the  court  on  its  own  motion,  and 
others  given  at  the  request  of  appellees,  are 
erroneous.  Two  sets  of  Instructions  appear  in 
the  record,  the  first  consisting  of  those  given  by 
the  court  on  its  own  motion.  These  are  num- 
bered from  1  to  6.  The  second  set  embraces 
those  giveu  at  the  request  of  appellees,  and  are 
numbered  from  1  to  10.  The  third  assignment 
of  reasons  for  a  new  trial,  as  it  appears  in  the 
motion,  is  as  follows:  "(3)  Because  the  court 
erred  In  giving  to  the  jury  Instructions  num- 
bered 1  to  6,  Inclusive,  and  In  each  thereof." 
This  Is  the  only  asslgninent  In  the  motion  for 
a  new  trial  based  upon  the  giving  of  instruc- 
tions. It  is  evident,  therefore,  that  the  only 
Instructions,  the  giving  of  which  was  assigned 
as  a  ground  for  a  uew  trial,  were  those  num- 
bered from  1  to  6,  given  by  the  court  on  its 
motion.  The  giving  of  the  other  10  charges  at 
the  request  of  appellees,  not  being  assigned 
as  a  ground  for  a  new  trial,  for  this  reason 
presents  no  question  for  our  consideration.  We 
have  examined  the  Instructions  given  by  the 
court  upon  Its  own  moUon,  and  we  are  of  the 
opinion  that  when  they  are  construed  as  a 
whole,  as  they  must  be,  they  are  not  op^  to 
the  criticism  of  appellants.  These  charges,  In 
effect,  advised  the  Jurors  as  to  the  nature  or 
character  of  the  spedal  verdict  which  tb^ 
were  required  to  return,  and  as  to  the  Issues 
Involved  In  the  action,  and  also  in  regard  to  the 
rules  for  weighing  or  reconciling  conflicting  evi- 
dence. Willie  some  of  the  expressions  or  terms 
employed  by  the  court  may  possibly  be  sub- 
ject to  some  objections,  nevertheless  the  char- 
ges, as  a  whole,  fairly  advised  the  jury  as  to 
Its  duty  relative  to  the  special  finding  of  facts, 
and  in  no  manner  were  they  harmful  to  ap- 
pellants. While  we  cannot  consider  the  objec- 
tions urged  against  the  Instructions  given  at 
the  request  of  appdlees,  for  the  reason  here- 
tofore stated,  and  while  we  do  not  mean  to  In- 
timate that  they  were  not  a  correct  exposition 
of  the  law  pertaining  to  the  Issues,  had  the 
verdict  been  a  general  Instead  of  a  special 
one,  however,  we  again  repeat  that,  where 
there  Is  a  special  verdict  to  be  returned  upon 
nil  of  the  issues  as  In  the  case  at  bar,  there 
is  no  use  nor  propriety  in  the  trial  court  giv- 
ing general  Instructions  covering  the  law  of 
the  case.  It  is  to  be  regretted  that  trial  Judges, 
where  there  Is  a  special  verdict,  so  frequently 
fail  to  observe  this  rule.  See  Elliott,  App. 
Proc  §  645,  and  the  authorities  there  dted; 
RaUway  Co.  v.  Lynch  (at  last  term)  44  N.  B. 
997,  and  the  long  Itet  of  cases  there  cited. 


Appellants  contend  that,  under  the  spt^lal 
finding  of  facts,  the  court  erred  In  .overruling 
the  motion  for  Judgmrait  in  their  favor. 
Among  other  material  facts,  the  following  are 
disclosed  by  the  jury's  answers  to  the  follow- 
ing Intarogatories,  which  formed  part  of  the 
special  verdict.  "(237)  Did  Andrew  Bower, 
at  the  time  of  the  alleged  execution  of  the 
paper  writing  which  Is  the  subject  of  this  con- 
test, have  mind  and  memory  sufficient  to  un- 
derstand the  ordinary  affairs  of  life,  and  act 
with  discretion  therein,  and  did  he  know  his 
children  and  grandchildren,  and  have  a  gen- 
eral knowledge  of  the  estate  of  which  he  was 
possessed?  Answer.  No.  (238)  Did  Andrew 
Bower,  at  the  time  of  the  alleged  execution  of 
the  paper  writing  which  is  the  subject  of  this 
contest,  have  mind  and  memory  sufficient  to 
understand  the  ordinary  affairs  of  life,  the 
value  and  ext^it  of  his  property,  the  number 
and  names  of  the  persons  who  were  the  nat- 
ural objects  of  his  bounty,  their  deserts  with 
reference  to  their  conduct  and  treatment  of 
him,  theh*  capacity  and  necessity,  and  did  he 
have  sufficient  active  memory  to  retain  all 
these  facts  In  his  mind  long  enough  to  have 
his  will  prepared?  Ans.  No.  (239)  Did  An- 
drew Bower,  whose  will  is  the  subject  of  this 
contest,  on  the  26th  day  of  August,  1887,  have 
a  general  knowledge  of  the  estate  of  which 
he  was  possessed?  Ans.  No."  We  think  it  is 
clearly  established,  by  the  above  finding  of 
facts,  that  the  testator,  at  the  time  he  executed 
the  will  in  dispute,  did  not  possess  sufficient 
mental  capacity,  under  the  law,  to  make  a 
will  disposing  of  his  estate.  Todd  v.  Fenton, 
66  Ind.  25;  Lowder  v.  Lowder,  58  Ind.  538; 
Durham  v.  Smith,  120  Ind.  463,  22  N.  E.  333; 
Burkhart  v.  Gladlsh,  123  Ind.  337.  24  N.  B. 
118;  Harrison  t.  Bishop,  131  Ind.  161,  30  N. 
E.  1069. 

The  verdict  fully  supports  the  judgment,  and 
there  Is  evidence  supporting  the  former.  No 
available  error  appearing  In  tiie  record,  the 
judgment  la  afiOrmed. 

(US  Ind.  «U) . 

FIRST  NAT.  BANK  OF  INDIANAPOLIS 
T.  NBW. 

(Supreme  Ooort  of  Indiana.    Dec  19,  1896.) 

NOTB— FlTHBXT. 

1.  Defendant  and  another  made  a  note  pay- 
able to  a  certain  bank  under  an  agreement 
that,  if  defendant  would  aseign  to  the  bank  a 
certain  judgment  owned  by  him,  he  should  be 
relieved  of  all  liability  on  the  note.  On  the 
death  of  the  other  maker  of  the  note  it  was 
proven  as  a  claim  against  bis  estate,  and  de- 
fendant assigned,  in  accordance  with  the 
agreement,  the  judgment  held  by  him  to  the 
bank.  A  receiver  thereafter  appointed  for  the 
bank  sold  all  the  notes  and  choses  In  action 
of  the  bank.  Held,  that  the  note  had  wholbr 
ceased  to  be  an  asset  of  the  bank  before  such 
sale  by  the  receiver. 

2.  Where  a  president  of  a  bank  Is  held  ont 
to  the  public  as  empowered  to  attend  to  all 
the  business  of  the  bank,  he  has  authority  to 
adjust  a  claim  in  favor  of  the  bank  by  taking 
an  assignment  of  a  judgment,  and  snch  adjust- 
ment is  valU  If  the  agreement  is  afterwards 
carried  into  effect. 
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3.  An  ezecoted  parol  agreement  to  accept  the 
nBsignment  of  a  jodgment  in  payment  of  a  note 
may  be  proven  even  as  against  the  note. 

4.  Id  an  action  on  a  note,  11  years  after  it 
waa  made,  defendant  testified  that,  in  accord- 
ance with  an  agreement  with  the  president  of 
the  bank,  who  was  dead  at  the  time  of  the  anit, 
be  had  assigned  a  judgment  in  payment  of  the 
note.  The  note  had  been  proven  up  against  the 
estate  of  another  maker  of  the  note.  A  receiv- 
er was  appointed  for  the  bank,  and  he  never 
heard  of  any  claim  held  by  the  bank  against 
the  defendant,  and,  while  he  sold  the  claim 
against  the  estate  of  the  other  maker,  and  the 
judgment  alleged  to  have  been  assigned  in  pay- 
ment of  the  note  he  never  saw  or  sold  the 
tote  in  qnestlon.  No  demand  had  been  made 
of  the  defendant  for  more  than  11  years,  and 
□ntil  snit  brought.  Bad  snfflclent  to  show  a 
payment  of  the  note. 

Appeal  from  snpeilor  court,  Marlon  coonty; 
P.  W.  Barthol(»new,  Judge. 

Action  tQT  tbe  First  National  Bank  of  Xn- 
dlanapoliB  against  John  C.  New.  Judgment 
tlx  defendant,  and  plalntifC  appeals.  Af- 
firmed. 

lyamb  &  Hill,  for  appellant.  Duncan, 
Smith  &  Hornbrook,  for  appellee. 

HOWARD,  J.  This  waa  an  action  by  the 
appellant  against  the  appellee  on  a  promis- 
sory note  executed  by  the  appellee  and  one 
John  Hanna  on  the  2gth  day  of  September, 
18S0,  to  the  First  National  Bank  of  Indlau- 
apolte,  No.  55.  There  waa  an  answer  hi  four 
paragraphs:  (1)  Admitting  the  executlofi  of 
the  note,  but  averring  that.  In  consideration 
of  the  Bselgnment  to  the  bank  of  a  certain 
judgment,  the  appdlee  was  released  of  all 
liability  on  the  note;  (2)  a  plea  of  payment; 
(3)  a  general  denial;  and  (4)  averring  that  at 
the  time  of  the  execution  of  the.  note  It  was 
agreed  between  the  bank  and  appellee  that 
whenever  appellee  should  assign  the  said 
judgment  to  the  bank  such  assignment  was 
to  be  accepted  in  full  satisfaction  of  appeN 
lee's  liability  on  the  note;  and  that,  in  pur- 
suance of  said  agreement,  appellee  did  assign 
the  judgment  to  the  bank,  and  the  same  was 
accepted  in  full  discharge  of  appellee's  said 
liability.  The  cause  was  tried  by  the  court, 
and  a  special  flndhig  of  facts  made,  with 
ccmclusions  of  law  in  favor  of  appellee.  Error 
is  assigned  on  the  conciasioos  of  law,  and 
also  on  the  overruling  of  the  motion  for  a 
new  triaL 

The  facts,  as  found  by  the  court,  with  the 
conclusions  of  law  thereon,  are  as  ftdlows: 

"(1)  On  the  20th  day  of  September,  1880, 
the  defendant,  with  one  John  Hanna,  and  iis 
surety  for  him,  executed  to  the  First  Na- 
tional Bank  of  Indianapfdls.  No.  55,  the  note 
in  suit,  in  the  form  set  out  in  the  complahit; 
that  William  H.  Morrison,  president  of  the 
bank,  transacted  the  bndnees  on  behalf  of 
the  bank. 

"(2)  That,  contemporaneous  with  the  exe- 
cution of  the  note,  it  was  agreed  by  and  be- 
tween William  H.  Morrison,  president  of  the 
bank,  and  said  John  Hanna  and  the  defend- 
ant, that  if  thereafter  said  John  C.  New 


should,  upon  the  request  of  the  bank,  asslgu 
to  said  bank  a  certain  Judgment  theretofore 
recovered  by  the  Indiana  National  Bank 
against  said  John  Hanna,  Frederick  Knefter, 
Oeoi^e  W.  Parker,  and  Aquilla  Pariier,  on 
the  12th  day  of  September,  1870.  for  $2,- 
782.47,  in  cause  No.  14,297  in  the  superior 
court  of  Marion  county,  in  the  state  of  Indi- 
ana, and  which  had  theretofore  been  assign- 
ed by  said  Indiana  National  Bank  to  said 
John  C.  New.  such  assignment  would  be  ac- 
cepted by  the  First  National  Bank  of  Indian- 
apolis, Indiana,  In  full  payment  and  dis- 
charge of  said  John  C.  New's  liability  on 
said  note. 

"(3)  That  since  the  Ist  of  March,  1878, 
said  William  H.  Morrison  had  been  president 
of  said  bank,  and  had,  by  the  directors  there- 
of, been  intrusted,  as  chief  executive  officer 
of  said  bank,  with  the  control  and  manage- 
ment of  Its  affairs;  that  he  spent  Ms  whole 
time  during  business  hours  at  the  l>ank,  con- 
ducting its  business;  that  he  hi  all  things 
directed  the  policy  of  the  bank,  discounted 
paper  at  his  discretion,  without  consulting 
the  directors  or  any  other  officer  of  the  bank, 
and  had  the  general  management  and  control 
of  its  aftalrs  with  the  consent  of  its  directors; 
that  the  directors  met  at  Irregular  intervals, 
sometimes  months  laterrenlng  between  such 
meetings. 

"t4)  That  after  the  maturity  of  said  note 
said  Morrison  continued  as  preetdent  until  In 
the  month  of  March,  1881,  when  he  died. 
Tliat  immediate  after  bis  death,  Augustus 
D.  Lynch  was  elected  president  of  said  bank, 
and  continued  as  such  uutll  the  25th  day  of 
August,  1883,  when  be  resigned,  and  A.  B. 
Conduitt  was  elected  as  his  successor. 

"(5)  That  on  the  31st  day  of  August,  1881, 
the  First  National  Bank  of  Indianapolis,  In- 
diana, payee  in  said  note,  went  into  volun- 
tary liquidation,  its  charter  having  expired, 
and  on  the  1st  day  of  September,  1881,  the 
First  National  Bank  of  Indianapolis,  No. 
2,550,  the  plaintiff  In  this  action,  began  busi- 
ness. 

"(8)  That  said  John  Hanna  died  In  the 
month  of  September,  1882,  and  some  time 
after  bis  death,  but  prior  to  June  14,  1884, 
said  note,  with  others,  was  delivered  by  the 
pa>'ee  therein.  Bank  No.  55,  to  Its  attorneys, 
to  be  filed  as  a  claim  against  the  estate  of 
said  John  Hanna,  but  without  any  instruc- 
tions to  proceed  against  John  C.  New.  That 
said  notes  were  filed  as  a  claim  against  tlio 
estate  of  said  John  Hnnna  and  allowed  prior 
to  June  14.  18S4. 

That  on  the  24th  day  of  December, 
1883,  the  defendant,  John  C.  New,  at  the  re- 
quest of  the  president  of  the  First  National 
Bank  of  Indlanapcdis,  Na  55,  assigned  said 
Judgment  against  Hanna,  Knefier,  George  W. 
Parker,  and  Aquilla  Parker  to  said  Bank  No. 
55,  which  assignment  to  said  Bank  No.  55- 
was  made  by  said  New  in  fulfillment  of  his 
agreement  with  said  William  H.  Morrison, 
president  of  said  bank,  made  at  the  time  of 
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the  ezectitlon  of  said  note;  and  said  anlgn- 
ment  was  by  said  bank  received  in  fulflU- 
ment  of  such  agreement. 

"(7)  That  afterwards,  on  the  14th  day  of 
June,  18S1.  Harry  J.  MUllgui  was  by  the 
United  States  court  in  and  for  the  district 
of  Indiana,  in  a  certain  cause  pending  in  said 
court,  appointed  receiver  of  the  First  Nation- 
al Bank  of  Indianapolis,  Indiana,  No.  55,  the 
original  payee  of  said  note. 

"(8)  That  upon  the  appointment  ot  said 
MUligan  as  such  receiver  he  received  the 
assets  of  said  Bank  No.  65  from  the  officers 
thereof.  And  that  In  transferring  such  as- 
sets to  aald  receiver,  the  officers  described 
the  claim  against  the  estate  of  John  Haona  as 
one  of  the  assets  of  said  Bank  No.  55,  but 
no  mention  was  made  of  any  liability  of  said 
John  C.  New  on  said  note;  nor  was  said  note 
ever  delivered  to  said  MiUlgan,  as  such  re- 
celTer;  nor  did  he  ever  at  any  time  under- 
stand that  he  had  as  an  asset  of  said  bank 
any  note  upon  which  John  C.  New  was  liable 
as  maker  or  In  any  other  capacity. 

"(9)  That  on  the  31st  day  of  October,  1883, 
BBid  MUligan,  as  such  recdver,  acting  under 
a  proper  order  of  the  United  States  circuit 
court,  diiectlns  him  to  seU  all  the  assets  of 
said  bank  then  undisposed  of,  made  a  sale 
of  all  such  undisposed  of  assets.  But  at  the 
time  of  his  making  such  sale  he  ^d  not  br  .  o 
said  note  In  his  possesion,  did  not  know  of 
Its  exlstoice,  did  not  understand  he  was  sell- 
ing any  such  note.  In  a  schedule  of  assets 
Cor  sale  which  be  had  caused  to  be  printed, 
no  mention  was  made  of  any  such  note.  But 
therdn  there  was  disclosed  and  shown  the 
claiiu  against  the  estate  of  John  Hanna.  Up- 
on snch  sale  the  plaintiff  In  this  action,  the 
First  Nattonal  Bank  of  Indianapolis,  became 
the  porchas^  at  a  gross  bid  oi  all  the  assela 
of  said  Bank  No.  55*  thm  sold  said  re- 
ceiver under  said  order;  and  nprai  such  sale 
executed  to  the  plaintiff  a  certificate  of  such 
sale,  teclthig  that  he  had  been  ordered  to 
sell  at  public  auctitm  *all  the  claims,  notes, 
judgments,  ^oses  in  action,  •  •  •  and 
all  other  property  of  said  bank  or  said  re* 
oetrersbip,*  and  declaring  that  he  had  sold 
'an  innperty  of  every  description  belonging 
to  said  Bank  Na  65  and  of  the  recelTershlp,* 
whether  qp«ctflcally  described  or  not  (saving 
and  excepting  certain  dalms  not  material  .to 
this  issue),  and  confirming  to  said  purchaser 
the  sale  of  'all  dalms.  notes,  accounts,  ]ndg> 
ments,  choses  in  action  •  •  «  and  all 
other  property  of  said  bank  or  nld  recelTei- 
shlp*  (saving  snd  exciting  some  claims  not 
material  to  this  issue).  That  said  andgnee 
did  not  Indorse  to  the  purchaser  the  note  in 
suit,  although  he  did  indorse  to  the  purchaser 
all  notes  which  he  had  In  his  possession,  and 
be  did  formslly  assign  to  the  pnrchasra'  the 
claim  against  the  estate  of  John  Hanna,  and 
also  the  Judgment  hereinbefore  referred  to 
against  Banna,  Knelfier,  Qeorge  W.  Parker, 
and  AquUla  Parker. 

"CU^  From  the  conduct  of  Ur.  Morrison  after 


the  maturity  of  the  note  in  suit  until  his  death, 
and  of  Mr.  Lynch  during  his  presidency,  and 
Mr.  Condultt  during  bis  presidency,  and  of  the 
other  officers  of  the  bank,  the  court  infers  as  a 
fact,  and  therefore  finds  as  a  fact,  that  such 
officers  at  the  time  knew  of  the  agreement 
made  between  the  defendant  and  William  H. 
Morrison  on  behalf  of  the  bank,  and  the  fact 
has  escaped  their  recollection." 

"On  the  forgoing  facts  the  court  states  the 
following  conclusions  of  law: 

"(1)  The  title  to  said  note  never  passed  to 
and  became  vested  in  the  plaintiff. 

"(2)  That,  in  any  event,  whether  the  title 
to  said  note  became  vested  in  the  -plaintiff 
or  not.  upon  the  assignment  of  said  judg- 
ment by  the  defendant  to  the  First  National 
Bank  of  Indianapolis,  No.  65,  the  defendant 
was  discharged  from  all  llablll^  on  said 
note. 

"(3)  That  the  law  of  the  case  is  with  the 
defendant,  and  he  Is  entitled  to  Judgment. 

"Miny  W.  Bartholomew,  Judge." 

It  Is  claimed  that  the  first  conclusion  of  law 
must  be  erroneous,  since  the  facts  found, 
particularly  those  in  the  ninth  finding,  show 
that  the  title  to  the  note  passed,  through  the 
receiver,  from  the  payee,  Bank  No.  55,  to  the 
appellant.  Bank  No.  2,556.  Even  If  that 
were  true,  It  would,  perhaps,  be  Immaterial, 
In  view  of  the  remalniog  conclusions  of  law. 
But  we  do  not  think  the  contention  tenable. 
Undoubtedly,  If  the  note  remained  an  asset 
of  Bank  65,  such  asset  would  become  the 
property  of  Bank  2,SS6.  It  apttears,  how- 
ever, by  findings  2  and  6^  that  all  tlablli^ 
of  John  C.  New  on  the  note  ceased  on  the  as- 
signment by  him  to  the  bank  of  the  Judg> 
ment  mentioned  In  those  findings;  and  by 
finding  6  it  further  appears  that  the  note  was 
filed  and  allowed,  with  other  notes,  as  a 
claim  against  the  estate  of  John  Hanna,  the 
other  signer  of  the  note,  thus  merging  the 
note  in  snch  clatan,  so  fAr  as  the  liability  of 
Hanna  or  his  estate  .  Is  concerned.  The  note, 
therefore,  according  to  the  findings,  had 
wholly  ceased  to  be  an  asset  of  Bank  55  be- 
fore the  appointment  of  the  receiver.  By 
finding  9  it  is  further  shown  fliat  the  claim 
allowed  against  the  Hanna  estate  In  favor  of 
Bank  55,  and  also  the  said  Judgment  assign- 
ed by  appellee  to  said  bank,  both  became,  by 
assignment  of  the  receiver,  the  ivoperly  of 
the  appellant.  Bank  No.  2,556. 

Appellant's  principal  argument  Is  directed 
to  the  contention  that  the  court  erred  in 
Dvermllng  the  motion  for  a  new  trial,  for  the 
reason,  as  claimed,  that  the  findings  are  not 
supported  by  the  evidence.  If  there  was 
competent  and  snfflclent  evidence  to  sustain 
the  findings,  we  could  not  disturb  them,  how- 
ever much  contradictory  evidence  might 
have  been  given.  To  enable  appellee  to  suc- 
ceed in  his  defense,  it  was  necessary  for  him 
to  prove  (1)  the  pan^  agreement  averred  to 
have  been  made  between  him  and  the  bank 
when  he  executed  the  note,  according  to  the 
terms  of  which  agreement  he  was  to  be  re- 
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llered  of  all  liability  on  the  note  as  soon  as 
be  sbotdd  assign  to  tbe  bank  the  judgment 
referred  to;  and  (2)  that  the  agreement  so 
made  was  carried  out  by  the  assignment  of 
the  judgment,  and  Its  acceptance  by  tbe  bank 
in  discharge  of  his  obligation  on  the  note. 
The  evidence  of  the  appellee  is  to  the  effect 
that  the  agreement  made  at  the  signing  of 
tbe  note  was  with  William  H.  Morrison,  then 
president  of  the  bank.  It  Is  contended  very 
earnestly  that  Mr.  Morrison,  as  president, 
bad  no  power  to  make  snch  an  agreement  on 
the  part  of  tbe  bank,  inasmuch  as  the  mak- 
ing of  sncb  an  agreement  was  out  of  the  or- 
dinary course  of  the  business  of  the  bank, 
and,  consequently,  beyond  the  scope  of  his 
agency  as  president  Many  extracts  are 
made  from  tbe  by-laws  to  show  that  the 
power  claimed  to  hare  been  exercised  by  him 
Id  T"n]|ring  tbe  contract  was  not  given  to  the 
president  Numerous  authorities,  also,  are 
cited  to  show  that  the  president  of  a  bank 
cannot  have  snch  power.  It  la  true  that,  ex- 
cept as  otherwlae  speclflcally  provided  in  tbe 
charter,  the  business  of  a  bank  Is  in  charge 
of  Its  board  of  directors,  and,  without  their 
authority  to  do  so,  the  president  cannot  bind 
the  bank  in  any  unusual  manner,  or  In  any 
undertaking  lying  outside  of  its  customary 
routine  business.  1  Morse,  Banks,  {  144. 
But  as  said  by  Hie  same  text  writer,  such 
unusual  authority  to  tiie  president  may  be 
given,  not  only  by  a  formal  vote  of  the  board 
of  directors,  tnit  also  "by  the  existence  of 
sucta  facts  as  constitute  a  public  holding  out 
and  warrant  the  public  in  believing  that  the 
undertaking  Is  within  the  scope  of  hla  legiti- 
mate delegated  authority."  Id.  See,  also. 
National  State  Bank  v.  Ylgo  Co.  Nat  Bank. 
141  Ind.  852,  40  N,  m  799;  Bvansvllle  Public 
Hall  C!a  v.  Bank  of  Commerce,  144  Ind.  31, 
42  N.  EL  1097.  In  this  case,  as  the  evidence 
sho^,  and  as  also  expressly  stated  In  the 
tblrd  finding  of  tbe  court  Mr.  Morrison  was 
held  out  to  the  public  as  fully  empowered  to 
attend  to  all  the  business  of  the  bank.  Those 
dealing  with  the  bank  were  therefore  war- 
ranted In  believing  that  he  was  authorized 
to  attend  to  such  general  business  with  the 
public  as  might  be  transacted  by  the  direct- 
ors themselves.  That  would,  of  course.  In- 
clude such  an  adjustment  of  a  claim  In  favor 
of  the  bank  as  was  contemplated  In  this  case, 
provided  tmly  the  agreement  was  afterwards 
carried  Into  effect.  An  executed  parol  agree- 
ment may  be  proved  even  as  against  a  writ- 
ten obligation  contemporaneous  with  the  pa- 
rol agreement  Tucker  t.  Tacker,  113  Ind. 
272,  13  N.  E.  710;  Zimmerman  v.  Adee,  126 
Ind.  15,  25  N.  E.  828.  The  proof  that  tbe 
agreement  was  so  carried  Into  effect  by  the 
assignment  to  tbe  bank  of  the  judgment 
against  Hanna  and  others  by  appellee  was 
made  by  evidence  satisfactory  to  the  court 
and  which  we  think  sufficient  for  the  pur- 
pose. That  the  evidence  Is  not  such  as  to  be 
altf^tber  free  from  criticism,  or  that  there 
was  other  competent  evidence  opposed  to  it 


cannot  be  a  reason  for  reversing  the  Judg- 
ment The  aansactlon  had  taken  place 
many  years  before  the  trial.  The  judgment 
assigned  to  the  bank  by  appellee  bad  been 
taken  against  Hanna  and  others  15  years  be- 
fore the  trial,  and  the  note  in  suit  had  been 
executed  11  years  before  that  time.  Mr.  Mor- 
rison, tbe  president  of  the  bank,  had  been 
dead  for  10  years,  and  Mr,  Hanna,  the  Judg- 
ment defendant,  for  9  years.  Only  Mr.  New 
was  living  of  those  who  bad  any  personal 
recolfectlons  of  tbe  original  transactions,  and 
his  memory  was  sometimes  at  fault.  Neither 
Is  the  evidence  as  to  the  circumstances  at- 
tending the  assignment  of  the  judgment 
made  on  December  24,  1883,— eight  years  be- 
fore the  trial,~-quite  satisfactory.  The  courts 
however,  held  it  sufficient,  and  we  cannot 
say  that  It  is  not 

Some  circumstances  lend  strong  presump- 
tions In  favor  of  the  finding  of  tbe  court 
While  Mr.  Morrison  was  yet  living^  and  re- 
mained president  of  the  bank,  knowing  alt 
about  the  transactions,  and  after  the  note 
was  past  due,  Mr.  New  often  had  more  mon- 
ey on  deposit  than  would  have  paid  the  note; 
yet  no  call  was  ever  made  on  him  for  pay- 
ment. At  Mr.  Hanna's  death  attention  was 
called  to  the  note,  and  It  was  filed  as  a  claim 
against  his  estate;  yet  no  one  asked  Mr. 
New  to  pay  the  note,  though  both  he  and  Mr. 
Hanna  had  itigned  It  In  1882,  when  a  Mr. 
Sblpp  was  elected  director,  be  made  diligent 
effort  to  learn  the  condition  of  the  bank,  yet 
he  never  heard  of  any  Indebtedness  of  Mr. 
New.  In  1884,  ^en  the  receiver  was  ap- 
pointed, he  never  learned  of  any  claim  held 
by  the  bank  ag^nst  Mr.  New;  and,  while 
Qie  receiver  did  assign  to  tbe  appellee  the 
claim  against  the  Hanna  estate,  of  which  the 
note  was  in  part  the  foundation,  and  alBo 
the  Hanna  judgment,  he  never  saw  or  as- 
signed the  note  In  question.  Tbe  circum- 
stance, too,  that  nothing  was  ever  paid  on 
tbe  note,  eltlier  principal  or  interest  although 
at  the  commencement  of  Qie  trial  It  was  past 
due  for  nearly  11  years,— a  time  longer  than 
the  period  now  provided  by  statute  as  a  lim- 
itation to  the  brining  off  an  action  on  a 
promissory  note,— Is  also  to  be  taken  into  ac- 
count In  support  of  tbe  daim  that  it  was 
never  expected  that  tbe  note  should  be  paid 
otherwise  than  by  the  assignment  of  the 
Hanna  judgment  The  Judgment  is  affirmed. 

(lU  Ind.  445) 
STONBHILL  v.  STONEHIIiL. 
(Supreme  Coort  of  Indiana.    Dec.  17.  1896.) 
Divorce— Sdpport  or  Minok  Child— Costempt. 

Rev.  St.  1894,  §  1058  (Ret.  St  1881,  $ 
1046),  provides  that  the  court,  ia  decreelue  a  di- 
vorce, shall  provide  ttue  the  custody  and  soiiport 
of  the  minor  children.  A  decree  provided  for 
custody  of  a  minor  child  by  tbe  wife,  and  for 
a  fixed  payment  per  week,  for  his  support. 
Held  that  on  failure  of  defendant  to  obey  such 
order  as  to  the  payments,  plaintiff  in  the  de- 
cree was  entitled  to  a  rule  to  show  cause  why 
he  should  not  be  adjudged  for  contempt 
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Appeal  from  circuit  conrt,  BL  Joseph  cotm- 
tr;  liQclvB  Hubbard,  Judge. 

BUI  1)j  Ida  M.  StonehUl  against  Warren 
StoneUn  for  dlTOrca.  Decree  of  dlvwce  grant- 
ed. Motion  tat  a  rule  against  defendant  for 
an  nttaebment  Motion  orerruledt  and  plain- 
tiff appeals.  Reversed. 

WUbert  Ward,  toe  appellant 

U0NK8,  J.  On  the  9tli  day  of  April,  1S0&, 
hy  decree  of  tbe  8t  Josepb  drcnlt  comt,  ap- 
pelant vaa  granted  a  dtronn  from  app^lee, 
and  glTGu  tbe  cnstodj  of  tb^  clilld,  and  In 
the  final  decree  It  iraa  ordered  and  adjudged 
that  appellee  should  pay  to  appeUant,  for 
the  support  of  said  i^Ud,  the  sum  of  ¥2.50 
per  week,  and  that  appeUant  should  hare  the 
sole  care  and  custody  of  said  child  until  the 
further  order  of  the  court  Afterwards,  a 
copy  of  said  decree,  du^  certified  by  the  clerk 
of  said  court  was  serred  upon  appellee.  Ap- 
pellee faUe<^  ne^ected,  and  refused  to  pay 
said  allowance,  or  any  part  thereof,  and  In 
January,  189S,  when  there  was  due  from  ai>- 
pellee  under  said  order  |90,  appeUant  filed  a 
written  motion  In  the  St  Joseph  circuit  court 
setting  forth  said  facts,  and  moved  the  court 
thereon  to  enter  a  rule  against  appellee  to 
show  cause  why  an  attachnient  should  not 
Issue  against  him  for  contempt  of  court  In 
fiilUng  to  pay  said  sum  for  the  support  of 
aaid  child,  as  wdered  by  the  court  The  trial 
court  orerruled  said  motion,  and  refused  to 
enter  such  rule. 

The  (Hily  question  presented  by  the  record 
Is,  had  the  court  below  the  power  or  authority 
to  oiforce  the  order  to  pay  $2.50  per  week 
for  the  support  of  the  child  by  an  attachment 
for  contempt?  Section  1058,ReT.  Stl894  (sec- 
tion 1016,  Sev.  SL  18S1;  section  1046,  Horn- 
er's Hev.  St  1806),  provides  that  the  court  In 
decreeing  a  divorce,  shall  make  provision  for 
the  guardianship,  custody,  support  and  edu- 
cation of  the  minor  children  of  said  marriage. 
It  was  In  compliance  with  the  requirements 
of  tbe  foregoing  section  of  the  statute  ttiat 
the  court  below  ordered  appellee  to  pay  ap- 
pellant $2.50  per  week  for  the  support  of 
the  child,  and  that  she  have  the  custody  and 
control  of  the  child  ^tll  the  further  order  of 
the  court  That  part  of  the  decree  as  to  the 
custody  of  the  child  until  tbe  further  order 
of  the  court  remained  within  the  control  of 
the  court  below,  and  is  subject  to  revision  or 
alteration  from  time  to  time,  upon  the  appU- 
catl<m  of  either  party.  Bush  v.  Bush.  37  Ind. 
165;  Bailey  v.  Schrader,  34  lad.  260;  Sulli- 
van V.  Learned,  40  Ind.  252,  257,  258;  Wil- 
liams V.  Williams,  13  Ind.  523;  Ryce  v.  Ryce, 
62  Ind.  M;  Joab  v.  Sheets,  90  Ind.  32S,  332; 
Dubois  V.  Johnson,  00  Ind.  6;  2  Work,  Prac. 
I  1392,  and  cases  cited.  Tbe  court  under 
tbe  statnte,  necessarily  bas  the  right  to  com- 
mit the  custody  of  the  children  to  either  par- 
ty, to  the  exclusion  of  the  other,  or  to  com- 
mit them  to  the  custody  of  others;  and  In 
this  case  tbe  court'  had  tbe  power,  if  applica- 
tion had  been  made  by  either  part/,  to  mod- 


ify the  ordw  In  r^rd  to  the  custody  of  tbe 
child,  and  give  the  custody  to  appellee  or  to 
a  strange.  If  the  court  had  this  power,  it 
necessarily  follows  that  It  also  had  tbe  power, 
on  application  and  notice,  to  modify  the  order 
in  regard  to  the  payment  for  support  not 
only  as  to  amount  but  as  to  the  person 
to  whom  the  same  should  be  paid.  Goz  v. 
Cox,  25  iDd.  803.  If  the  Mrder  were  changed 
so  as  to  give  tbe  custody  to  appellee  or  a 
stranger,  the  order  requiring  the  payment  for 
support  to  appellant  could  be  modified,  and 
the  money  ordered  paid  to  some  one  else.  The 
person  to  whom  mtwey  for  support  of  a  child 
Is  ordered  paid  by  the  conrt  receives  It  as  a 
trustee,  and  can  only  expend  the  same  for  tbe 
benefit  of  the  chUd.  It  Is  well-settied  law 
that  the  circuit  court  has  ample  power  and 
authority  to  punish  for  contempt  any  one  who 
disobeys  Its  orders,  made  in  any  case  where 
it  has  Jurisdiction  of  the  subject-matter  and 
parties.  Kemodle  t.  Cason,  25  Ind.  SOS;  Joab 
V.  Sheets,  supra,  and  cases  cited  on  page  332; 
Hawkins  v.  State,  125  Ind.  670,  26  N.  B.  818; 
Little  V.  State,  80  Ind.  338.  Attachment  tor 
contempt  Is  one  of  tbe  methods  for  enforcing 
the  payment  of  Interlocutory  orders  in  divorce 
cases,  and  final  decrees  for  alimony  and  sup- 
port hi  many  Jurisdictions.  Buck  v.  Buck, 
60  111.  105;  Andrew  v.  Andrew,  62  Vt  340, 
20  Ati.  817;  Oalland  r.  Galland^44  Cat  475; 
2  Blsh.  Mar.  &  Dir.  8  1092,  and  cases  cited; 
Stew.  Mar.  &  Dlv.  |  878,  and  cases  cited;  2 
Nels.  Dlv.  &  Sep.  S  039,  and  cases  cited.  See 
section  1054,  Bev.  St  1S94  (section  1012,  Rev. 
St  1881);  Kemodle  v.  Cason,  supta;  2  Work, 
Prac.  I  1390;  1  Bnc.  PL  &  Prac  437,  438. 
Imprisonment  for  contempt  of  court  in  filing 
to  pay  money  as  ordered  by  tbe  court  Is  not 
Imprisonment  for  debt  wltbln  tbe  meaning 
of  tbe  constitution.  Ex  parte  Perkins,  18  Cat 
60;  Pain  v.  Pain,  80  N.  O.  822;  2  Nels.  Dlv. 
&  Sep.  i  839;  Stew.  Mar.  &  Dlv.  1  37a  The 
verified  motion  of  appellant  showed  that  ap- 
pellee had  failed  to  pay  said  allowance,  or 
any  part  thereof,  and  had  thereby  disobeyed 
the  order  of  the  conrt  Upon  this  showing 
she  was  entitled  to  have  tbe  court  Issue  tbe 
rule  to  show  cause  as  prayed  for.  The  court 
therefore  erred  In  overruling  her  motion  and 
refusing  said  rule.  Judgment  reversed,  with 
Instructions  to  Issue  a  rule  against  Warren 
StonehiJi  to  show  cause,  at  a  time  to  be  fixed 
by  the  court  below,  why  he  should  not  be  at- 
tached for  contempt  for  a  failure  to  pay  the 
$2.50  per  week,  amountlni;  to  $90,  as  orttered 
by  tbe  court  and  for  further  proceedings  not 
Inconsistent  with  this  opinion. 


(147  Ind.  UT) 
KOONS  et  aL  V.  BEACH.* 
(Supreme  Court  of  Indiana.    Dec.  15,  1896.) 
Attornbt  asd  Clibnt  —  Statdtort  Libn  fob 

SbRTICBS  —  RSQCIStTEa  —  E<JD1TABLR  LlKN~Kvi- 

DSHCB— Rbvibw  oit  Appsai.— CovixicTiiro  £vi- 

1.  Under  Rev.  St  1884,  i  7238  (Rev.  St  1881, 
I  5276),  giving  an  attorney  a  lien  *%u  a  Jndg^ 
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ment"  obtained  for  his  client  by  entering  on  the 
docltet  wherein  the  judgment  is  recorded,  and 
at  the  time  it  is  rendered,  Mb  intention  to  hold 
a  lien  tiiereon,  etc.,  an  attorney  can  acquire  no 
statntory  lien  on  a  fund  secured  tor  his  client 
by  compromise,  without  a  judgment. 

2.  An  eereement  between  attorney  and  cii- 
eut  that  the  former  shall  be  paid  out  of  what- 
ever Bum  he  succeedB  in  obtaining  for  his  cli- 
ent by  compromiBe  with  the  person  against 
whom  the  claim  exists,  fives  the  attorney  an 
equitable  lien  on  the  ttind  so  obtained,  para- 
mount to  the  rights  of  the  client  and  his  cred- 
itors. 

3.  The  sapreme  court  cannot  rerlew  conflict- 
ing evidence. 

4.  In  a  salt  hf  an  attorney^  to  enforce  a  lien 
for  fees  against  a  fund  obtained  for  his  client 
by  compromise  with  the  debtor,  evidence  of  a 
conversation  between  plaintiff  and  an  agent  of 
the  debtor  as  to  defenses  against  the  claim, 
and  in  reference  to  otters  of  compromise,  were 
admissible  to  establish  plaintifTs  participancy 
in  the  negotiations  vehich  led  to  the  settlement. 

Appeal  from  circuit  court,  Henry  county; 
B.  H.  Bandy,  Judge. 

Action  by  Frank.  E.  Beach  agaln8.t  Benja- 
min F.  KooDs,  administrator,  and  otta^^  to 
enforce  a  lien  for  attorney's  fees.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed, 

Brown  &  Brown,  for  appellants.  M.  B. 
Forkner  and  F.  E.  Beach,  for  appellee. 

ELIOKNBT,  J.  This  was  a  suit  by  the  ap- 
pellee to  declare  and  enforce  a  lien  for  at- 
torney's fees  against  a  fund  remaining  In  the 
bands  of  Koons,  administrator,  and  primarily 
diBtrlbntable  to  the  appellant  Cory,  but  claim- 
ed hy  the  other  appellants  as  assignees  of 
Gory.  Two  questions  are  presented:  The  ac- 
tion of  tbe  court  in  OTermUng  the  several 
demurrers  of  the  appellants  to  the  complaint, 
and  In  overruling  their  motion  for  a'  new 
trial.  The  complaint  alleged  that  the  appel- 
lee was  an  attorney  In  regular  practice;  that 
Koons,  as  administrator,  held  for  collection 
a  policy  of  life  insnrance,  payable  to  the  es- 
tate of  which  he  was  administrator,  and  that 
Cory  was,  after  the  payment  of  the  debts  and 
costs  of  settling  the  estate,  entitled  to  the 
Halance  of  any  sum  collected  upon  said  poli- 
cy; that  the  insurance  company  was  deny- 
ing Its  liability  upon  said  poli(7,  and  the  ad- 
ministrator had  employed  attorneys  to  en- 
force the  same;  that  said  Cory  bad  employed 
the  appellee  to  assist  in  securing  a  compro- 
mise of  the  differences  between  said  compa* 
ny  and  tbe  estate,  the  compensation  for  such 
service  having  been  agreed  upon  In  an 
amount  stated,  and  it  having  been  agreed 
that  appellee  should  be  paid  from  the  sum 
to  be  obtained  In  such  compromise  and  set- 
tlement; that  the  appellee  did  assist  In  secur- 
ing a  compromise  and  settlement  with  said 
company  by  which  60  per  centum  of  the  pail- 
cy  was  paid  to  said  administrator;  that  the 
appellee  entered  upon  tiie  probate  record 
containing  the  appointment  of  Koons,  at  the 
entry  of  said  appointment,  a  notice  of  Inten- 
tion to  maintain  an  attorney's  Uen  for  said 
fees;  that  a  large  sum  will  rem^n,  upon 


final  settlement  of  the  estate,  for  distribu- 
tion to  the  credit  of  said  Cory;  that  said 
Cory  Is  insolvent,  and  has  assigned  his  inter- 
est In  said  fund  and  all  other  property  to  the 
appellants  Landls,  and  has  given  orders  to 
others,  his  creditors,  for  sums,  which  the  ad- 
ministrator threatens  to  pay  to  the  exclu- 
sion of  the  appdlee's  claim,  and  without 
retaining  any  sum  for  his  benefit. 

As  a  legal  Hen,  authorized  by  section  7238, 
Rev.  St  1894  (section  5276,  Rev.  St  1881). 
the  facts  pleaded  are  not  sufficient.  Such  a 
Hen  may  be  held  "on  any  Judgment  rendered 
In  favor  of  any  person  •  •  •  employing 
stTch  attorney  to  obtain  the  same:  provided, 
that  such  attorney  shall,  at  tbe  time  such 
judgment  shall  have  been  rendered,  enter,  in 
writing,  upon  the  docicet  or  record  wherein 
the  same  Is  recorded,  his  intention  tx>  hold  a 
Hen  thereon,  together  with  the  amount  of  his 
claim."  In  this  case,  so  far  as  the  complaint 
discloses,  no  JudgnvMit  was  rendered,  no  no- 
tice of  lien  was  entered  upon  any  Judgment 
docket  or  order  book,  wherein  a  Judgment 
would  have  been  proper,  and,  necessarily  the 
basis  for  such  legal  Uen  did  not  exist  1 
Wats.  Indiana  Stat  Liens,  §  34;  Alderman  v. 
Nelson,  111  Ind.  255,  12  N.  B.  394;  Hill  v. 
Brlnkl^,  10  Ind.  102;  Hauna  v.  Coal  Co.,  6 
Ind.  App.  163,  31  N.  E.  846. 

While  the  complaint  alleges  notice  of  lien, 
entered  upon  the  order  appointing  the  ad- 
ministrator, its  facts  can  only  be  considered 
with  reference  to  the  theory  of  an  equItaUe 
lien.  It  Is  true  that  this  court  said  in  Alder- 
man T.  Nelson,  supra:  "It  is  not  necessary 
to  inquire  whether  an  attorney  bad  a  uen 
on  his  client's  Judgment  at  common  law,  for 
the  statute  covers  the  entire  subject,  and  cre- 
ates the  lien,  and  that  is  the  only  one  that 
can  be  enforced.*'  This  statement  was  made 
with  reference  to  Hens  upon  Judgments,  and' 
if  our  statute  covers  the  entire  subject  of  such 
lien,  it  is  clear  that  it  does  not  attempt  to 
cover  the  quoBtlon  of  lleiuB  upon  funds  se- 
cured by  the  client  liirongh  the  aid  of  hbs 
empl(^ed  attorney,  and  by  other  8tei>s  than 
a  Judgment  In  the  more  recent  case  of  Jus- 
tice V.  Justice,  115  Ind*  201,  IG  N.  E.  615. 
it  was  clearly  established  that  the  statutory 
Uen  was  not  the  only  Uen  afforded  for  the 
securi^  of  the  attorn^  lii  the  performance 
of  services  beneficial  to  his  cUent,  but  that 
equity  suppUed  a  lien  Independent  of  tbe 
statute.  In  that  case  It  was  quoted  urtth  ap- 
proval from  Puett  v.  Beard,  86  Ind.  172,  as 
foUows:  "It  is  generally  agreed,  both  here 
aud  in  England,  that  a  soUcItor  has  a  Uen 
for  hia  costs  upon  a  fund  recovered  by  his 
aid,  paramount  to  that  of  the  persons  in- 
terested In  the  fund  or  those  claiming  as 
their  creditors;"  citing  authorities.  And  it 
was  further  quoted:  "The  reason  for  this 
rule  is  that  the  services  of  the  solicitor  have, 
in  a  certain  sense,  created  the  fund,  and  he 
ought  In  good  conscI«ice  to  be  protected." 
This  proposition  is  quoted  with  approval  In 
Hanna  v.  Coal  Co.,  supra.   In  1  Wats.  Indi- 
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ana  Stat  Lieu,  }  S6,  It  is  said:  "An  agree- 
ment between  an  attorney  and  bis  client  that 
the  attorney  shall  have  a  Uen  for  his  serv- 
ices to  a  certain  amount  upon  the  proceeds  of 
any  Judgment  recovered,  constitutes  a  valid 
equitable  assignment  of  such  proceeds  pro 
tanto,  which  attaches  to  such  proceeds  as 
soon  as  the  Jn^ni^ent  ia  entered.  Such  an 
agreement  Is  within  the  principle  that  an 
^»em«tt  between  a  debtor  and  a  creditor 
that  the  creditor  shall  have  a  claim  upon 
a  specific  fund  for  the  payment  of  his  debt  Is 
a  binding  eqtdtable  assignment  of  the  fund 
pro  tanto."  See  21  Am.  Law  Bev.  78;  Blank* 
enbaker  T.  Bank,  85  Ind.  469;  McNagney  t. 
E'rozer,  1  lod.  App.  98,  27  N.  E.  431;  Wil- 
liams T.  IngersoU,  89  N.  Y.  608;  Gourtn^  v. 
Courtney,  4  Ind.  App.  221,  30  M.  B.  914. 
From  tbe  rules  stated.  It  follows  that  the 
fund  acquired  1^  the  aid  of  the  employed  at- 
torney la  burdened  by  the  agreed  fee,  and 
cannot  be  relieved  by  any  act  of  the  client. 

In  Justice  T.  Justice  supra.  It  was  held 
that  such  lien  was  paramount  to  a  Judgment 
against  the  (dlent,  rendered  befOTe  the  pro- 
ceeding In  which  the  attomer's  services  aid- 
ed In  securing  the  property  against  which  It 
was  sought  to  enforce  the  Judgment  It  was 
there  said:  "A  court  of  equity  will  control 
the  legal  lien  of  the  Judgment  and  limit  it  to 
the  actmd  Interest  of  the  Judfnnent  debtor  In 
the  property,  and  will  fully  protect  the  rights 
of  those  parties  who  have  prim  equitable 
Interests  In  such  property  or  the  proceeds 
thereof."  The  complaint  In  our  opinion, 
made  a  case  within  the  mles  stated,  and  the 
demurrers  were  correctly  overruled. 

On  the  motion  for  a  new  trial  one  question 
la  discussed  Involving  the  weight  of  the  evl- 
dfflkce,  and  we  are  asked  to  pass  upon  con- 
flicting testimony.  This,  It  has  many  times 
been  held,  we  are  not  permitted  to  da 

It  Is  complained,  finally,  that  the  tdal 
court  erred  In  permitting  the  am>eilee  to  tes- 
tify to  a  convOTsatlon  bad  by  him  with  an 
agent  of  tbe  Insurance  company  as  to  de- 
femwB  against  the  policy,  and  as  to  offers  of 
compromise.  Counsel  do  not  refer  us  to  the 
record  In  support  of  this  complaint  and  no 
reason  occurs  to  us  wliy  such  conversatltm 
may  not  hare  been  proper  in  the  discharge  of 
appellee's  duties  as  the  attorney  for  Cory, 
and  proof  of  them  iwoper  to  establish  his 
partldpancy  in  the  negotlatlonB  vrtilch  led 
to  tbe  compromise  and  settiement  We  find 
no  error  for  which  the  Judgment  should  be 
reversed.  Judgment  affirmed. 

(146  Ind.  4S7) 

STATE  V.  DUGGINS. 
(Supreme  Court  of  Indiana.    Dec  17,  1886.) 
iHroBHATioN— Time  and  Fi.acs  of  Filing — Fili 

MABKB — FAIT.UKE  TO  BnTBR  FlLlMO 
IN  Order  Book. 
1.  An  affidavit  and  information  may  be  filed 
Id  the  clerk's  office  in  term  time,  and  need  jiot 
be  filed  In  open  court.    Hnsterson  v.  State 
(Ind.  Sup.)  43  M.  E.  138,  followed. 


2.  Under  Rev.  St.  1894.  S  1802  (Rev.  St. 
1881,  S  1733)  declaring  tliat  an  Information  need 
not  state  wbj  the  proceeding  is  hj  information 
instead  of  indictment  it  is  unnecessary  to  al- 
lege that  the  court  Is  in  session,  and  that  the 
grand  jury  has  been  discharged  for  the  term. 

3.  A  showing,  by  the  file  marks  on  an  affida- 
vit and  information,  that  the  same  were  filed 
with  the  clerk  in  term  time,  Is  prima  facie  suf- 
ficient to  give  the  court  jnrisaiction,  without 
entry  of  such  filing  in  the  order  book.  State  v. 
Matthews,  28  N.  B.  708,  129  Ind.  281,  fol- 
lowed. 

Appeal  from  circnlt  court  Floyd  county; 
Jacob  Hester,  Judge. 

Americas  Dugglns  was  charged  with  as- 
sault and  battery  with  Intent  to  commit  rape, 
and  from  a  Judgment  sustaining  a  motion  to 
quash  the  Information  the  state  appeals.  Re- 
versed, 

Wm.  C.  Utz,  Major  W.  Funk,  Wm.  A.  Ketch- 
am,  Atty.  Gen.,  and  Merrill  Moores.  for  the 
State.  Kelso  &  Kelso,  for  appellee. 

HACKNEY,  J.  It  appears  from  the  rec- 
(Wd  "that  on  the  2>th  day  of  December,  1894, 
tbe  same  being  the  seventieth  judicial  day  of 
the  October  term,  1894,  of  the  Floyd  circuit 
court"  an  "affidavit  and  Information  were 
filed  In  the  cleric's  office  of"  said  court  Each 
said  affidavit  and  Information  charged  that 
the  appellee,  "on  the  6th  day  of  November, 
1894,  at  said  comity  of  Floyd  and  state  of 
Indiana,  did  then  and  there  unlawfully,  feloni- 
ously, and  In  a  rude,  insolent,  and  angry  man- 
ner, touch,  strike,  pull,  push,  grasp  and  wound 
one  Annie  Schaum,  a  woman  then  and  there 
being,  with  intent  then  and  there  and  there- 
by, unlawfully,  feloniously,  forcibly,  and 
against  her  will,  to  ravish  and  carnally  know 
her,  the  said  Annie  Schanin,"  ctHitrary,  etc. 
The  ffie  mark  upon  each  said  affidavit  and 
Information  copied  Into  the  record  discloses -a 
filing  thereof  on  said  ^th  day  of  December, 
1894.  The  appellee  was  arreErted  upon  a 
warrant  issued  on  said  last-named  day,  and 
on  the  following  day  gave  bond  for  his  ap- 
pearance on  the  first  day  of  the  next  term 
of  said  court.  At  the  next  term  of  said  court 
the  [^)pellee  appeared  In  person  and  by  coun- 
sel, and  moved  to  quash  said  Information, 
which  motion  was  sustained,  an  exception 
was  reserved,  and  that  ruling  la  the  only  as- 
signed error  In  this  court. 

We  have  not  been  favored  with  a  brief  on 
behalf  of  the  appellee,  and  are  not  advised  aa 
to  the  reasons  supporting  the  action  of  the 
trial  court  further  than  as  counsel  for  the 
appellant  have  stated  that,  in  the  arfninient 
in  the  lower  court  In  support  of  the  motion. 
It  was  Insisted  (1)  that  tbe  affidavit  and  in- 
formation were  filed  In  the  clerk's  office  In- 
stead of  having  been  filed  In  open  court;  (2) 
that  allegations  shonld  have  been  made  that 
the  court  was  In  session,  and  that  the  grand 
Jury  had  been  discharged  fbr  the  term;  and 
(3)  that  there  bad  been  no  order-book  entry 
of  the  filing  of  such  affidavit  and  information. 
The  first  and  third  of  these  objections  to  the 
filing  of  an  affidavit  and  information  have 
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been  bdd  nntmable.  Mastenwn  r.  State  (Ind. 
Sup.)  48  N.  B.  188;  State  t.  MattbewB,  129 
Ind.  281.  28  N.  B.  703.  It  was  held  In  the 
first  of  these  cases  that  the  court  would  know 
Judicially  that  the  day  the  filing  was  In 
term  ttme,  and  that  It  was  sufficient  tf  the 
filing  was  In  the  derk's  ofac&  In  the  IsBt 
case  dted  It  was  held  that.  If  It  aK>eared 
from  the  file  mark.  It  was  prima  facie  suffi- 
cient to  give  Jurisdiction.  The  second  objec* 
tlon  stated  has  l)een  hdd  also  to  be  of  no 
■  avail.  Wrl^t  t.  State  (Ind.  Snp.)  43  N.  E. 
10;  Nichols  T.  States  127  Ind.  406,  26  N.  E. 
880;  State  t.  Drake,  125  Ind.  867,  25  N.  E. 
434;  Rer.  Bt  1894,  |  1802  (Rer.  St  18S1,  | 
1738)-^  Ordinarily,  the  motion  to  quash  has 
the  effect  of  a  demurrer,  and  admits  the  right 
to  prosecute  and  the  facts  pleaded,  but  de- 
nies tbelr  sufficiency  to  constitute  a  cause  of 
action.  It  may,  therefore,  be  doubted  wheth- 
er the  objections  here  made  were  raised  by 
the  motion  to  quash.  We  obaerre  no  defect 
In  the  charge,  and  accept  the  statement  of 
counsel  for  the  appellant  as  to  the  objections 
urged  below,  since  the  court's  ruling  must 
bare  been  for  some  such  reas<His,  or  It  would 
not  hare  hew  deemed  Insufficient  as  charging 
an  assault  and  battery.  We  are  Impress- 
ed that  the  Information  contains  the  essential 
elements  of  an  assault  and  battery  wlih  the 
Intent  to  commit  an  act  which,  tf  accomplish- 
ed, would  have  be«i  rape.  It  la  therefore 
the  opinion  of  this  court  that  the  ruling  f>t 
the  trial  court  was  erroneous.  The  Judgment 
is  reversed,  with  Instructions  to  the  circuit 
court  to  orerrule  the  appdlee^i  motian  to 
quash  the  Intormatlon. 


04T  md.  UD  . 

LEGLEB  V.  PAINE  et  aL,  County  Gom'TS.* 

(Snpreme  Court  of  Indiana.    Dec  24,  1806.) 

OoDHTT  Ofpicbm  —  Statitti  FiX1!T0  Compsssa- 
TioiT — VALiniTT — Local  Lawb. 

1.  The  salarr  law  of  1801  (Acta  1891,  p.  424), 
as  amended  bj  Act  Feb.  25, 1803  (Acts  1803.  p. 
142),  in  80  far  aa  it  fixes  the  Balaries  of  couutr 
officers  in  the  varioufl  counties,  and  ttie  fees 
to  be  taxed  for  services  rendered,  was  constitu- 
tional.  Henderson  v.  State  (Ind.  SupO  36  N. 
B.  257;  State  v.  Krost  (Ind.  Sup.)  39  N.  B.  46: 
Walali  T.  State  (ind.  Snp.)  41  N.  B.  65,  followed. 

2.  The  fee  and  snlarv  iaw  of  1895  (AcU  1805, 
p.  819),  which  fixes  the  salary  of  toe  various 
eonnty.  officers  In  each  county,  requires  all  fees 
for  services  rendered  to  be  paid  into  the  treas- 
ary,  and  provides  that  no  officer's  salary  shall 
exceed  the  fees  earned,  reported,  and  paid  Into 
the  treasury  hj  him,  Is  not  in  conflict  with 
Const  art.  4.  {  22,  prohibiting  local  or  special 
laws  in  relation  to  fees  or  Balaries,  except  "to 
grade  the  compensation  of  officers  In  proportion 
to  the  population  and  the  necessai^  semces  re- 
quired. Jordan,  O.  J.,  and  McCabe,  J.,  dis- 
senting. 

Appeal  from  drcult  court,  Tanderbnrgh 
county;  R.  D.  Kchardaon,  Judge. 


iThb  sectioo  provides  that  "It  sbsll  not  be 
necessary,  la  an  information,  to  state  the  reflson 
v^Mhe^t^joceeding  is  b/  tiuormatloQ  instead  of 


Action  by  liouls  H.  Leglw  against  John  Q. 
Paine  and  others,  as  commissioners  of  Van- 
derburgh county,  Ind.,  to  recover  tor  three 
months'  services  as  county  auditor.  From  a 
Judgment  In  favor  of  defendants,  plaintiff  ap- 
peals. Affirmed. 

Qllchrlst  &.  De  Bruler.  T.  R.  Marahall,  and 
Miller,  Winter  &  Ehun,  for  appellant.  W.  & 
Hurst  and  W.  A.  Ketcham,  for  appeUeea. 

HOWARD.  J.  On  the  first  Monday  of  pe- 
conber,  1895,  the  appellant,  as  auditor  of  Van- 
derburgh county,  presented  for  allowance  to 
appellees,  then  In  regular  sesdon  as  the  board 
of  commissioners  for  said  county,  his  claim 
for  services  as  such  auditor  tor  the  three 
months  ending  December  1,  1805.  The  bill 
was  Itemized,  and  showed  on  Its  face,  as  b.^ 
pears  from  the  copy  set  out  In  the  record, 
that  It  was  made  out  and  filed  for  allowance 
In  pursuance  of  the  provisions  of  the  fee  and 
salary  law  of  1870  (Acts  18T0,  p.  130;  Rev.  St. 
1894,  S  7087;  Rev.  St  1881,  H  5007-6909). 
except  that  the  law  of  1870,  or  any  othtt 
law,  so  far  as  we  know,  did  not  authorize  so 
much  of  the  claim  as  asked  for  an  allowance 
against  the  county  for  papers  filed  by  the  au- 
ditor. Under  that  law  the  compensation  for 
such  filings,  If  not  due  from  persons  having 
business  in  the  auditor's  office,  was  to  be  re- 
garded as  covered  by  the  salary  ot  the  au- 
ditor. It  could  not  be  collected  from  the  coun- 
ty. It  has  always  been  the  law  that  an  of- 
ficer Is  entitled  only  to  the  fees  allowed  by 
statute,  and  that,  before  any  such  allowance 
Is  made  him,  he  must  point  out  the  particular 
statute  authorizing  the  allowance.  Stiffler 
V.  Board,  1  Ind.  App.  368,  27  N.  B.  641;  No- 
ble V.  Board,  101  Ind,  127;  Wood  t.  Board. 
125  Ind.  270,  25  N.  B.  188.  The  overcharge 
so  made  in  the  bill  would  not,  of  course,  have 
prevented  the  allowance  of  the  balance  of  the 
claim,  If  found  due  under  the  act  and  had 
such  act  been  In  force.  The  board  refused  to 
allow  the  claim,  or  any  part  of  It  The  order 
of  disallowance  reads  as  follows:  "And  the 
board  having  considered  the  subject,  and  be- 
ing sufficiently  advised,  now  orders  that,  un- 
der the  laws  of  this  state,  the  auditor  is  en* 
titled  <mly  to  so  much  compensation  for  sucb 
quarter  as  equals  the  amount  of  fees  he  has 
collected  during  such  quarter,  and  has  turned 
into  the  county  treasury;  and,  as  neither  sucb 
petition  nor  such  claim  shows  that  such  au- 
ditor tias  turned  over  to  the  county  treasurer 
any  fees  collected  by  him,  such  auditor  Is  not 
entitled  to  the  amount  claimed  by  him  In  such 
statement  and  petition,  and  Is  not  entitled  to 
any  allowance  from  this  board,  for  his  serv- 
ices during  such  quarter;  and  the  petition  and 
claim  of  such  auditor  for  such  allowance,  or 
for  any  allowance,  for  his  compensation  Is 
hereby  denied."  After  the  disallowance  of  his 
claim  by  the  board  of  county  commissioners, 
the  auditor  filed  his  complaint  in  the  court 
below,  setting  out  as  a  part  of  such  complaint 
his  petition  and  claim  as  filed  with  and  dlsat 
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lowed  by  the  boara,  together  with  the  action 
of  the  board  thereon.  In  the  complaint  it  Is 
further  and  particularly  stated  that  the  al- 
lowance Is  asked  for  under  the  act  of  1879, 
and  that  the  board  had  refused  to  make  such 
allowance  for  the  reason  that  said  act  had 
been  repealed  by  the  fee  and  salary  law  of 
1S91.  and  also  by  that  of  1895.  Acts  1891,  p. 
424;  Acts  1803,  p.  319.  It  iB,  however,  al- 
leged by  the  auditor  that  the  acts  of  1891 
and  1895  are  both  unconstitutional,  for  rea- 
sons set  out  In  the  complaint,  and  that  the 
act  of  1879  has,  therefore,  never  beep  repeal- 
ed, but  Is  still  In  full  force.  The  auditor  fur- 
ther shows  In  his  complaint  that,  although  he 
Is  advised  that  the  acts  of  1891  and  1895  are 
Told,  yet  he  has  compiled  with  the  provisions 
of  those  acts  requiring  him  to  flle  a  report  of 
feee  received  from  persons  doing  business  in 
his  office;  but  that  he  has  not  paid  such  fees 
into  the  county  treasury  for  the  reason  that 
he  was  compelled  to  pay  the  same  for  office 
expenses.  The  prayer  is  for  Judgment  for  the 
amount  claimed,  and  that  the  court  determine 
the  compensation  to  which  the  auditor  la  en- 
titled for  his  services  as  stated  In  his  com- 
plaint. To  this  comphiMt  the  court  sustained 
a  demurrer  for  want  of  sufficient  facts. 

The  provisions  of  the  act  of  1895  which  the 
C(Hnm]s8loners  deemed  sufficient  to  authorize 
the  rejection  of  the  auditor's  claim  are  found 
In  section  120  of  the  act.  In  which  it  Is  de- 
clared that:  "If  the  clerk,  auditor,  treasorer, 
sheriff  and  recorder,  In  their  respective  coun- 
ties, hare  not  turned  into  the  county  treasury, 
out  of  the  fees  they  may  have  collected,  a 
imfflclent  sum  to  equal  the  total  amount  of 
their  respective  quarterly  allowance  of  sal- 
ary, then  a  sum  only  shall  be  allowed  equaliz- 
ing [equaling]  the  sum  turned  Into  such  treas- 
ury by  each  respective  office:  actually  earned 
during  his  term  of  office."  And  as  the  au- 
ditor had  not  paid  Into  the  conn^  treasury 
any  of  the  fees  collected  by  him,  the  board 
found  that,  nnder  the  iffOTlslons  of  the  act  of 
1896,  he  could,  of  course,  be  allowed  nothing 
nptm  his  salary. 

Many  other  provisions  of  the  act  of  1895,  as 
also  of  the  act  of  1891,  make  It  manifest  that, 
under  the  fticts  shown  In  the  complaint,  the 
auditor  could  be  allowed  no  part  of  his  quar^ 
terly  salary  under  either  of  these  acts.  Sec- 
tkm  21  (tf  the  act  of  18S6,  ancl  the  same  sec- 
tkm  of  the  act  of  1881,  provide  for  salaries 
for  each  .  f  the  county  officers  In  the  several 
counties  of  the  state;  and  In  both  sections  the 
express  declaration  Is  made  that  '*they  shall 
tec^ve  no  other  compensation  whatever." 
Words  could  hardly  be  stronger  or  more  ez- 
plldt.  All  fees  and  other  emt^uments  what- 
soever are  absolutely  cut  off,  and  each  county 
officer  la  confined  strictly  to  the  salary  provid- 
ed for  him.  For  all  his  services  and  ex- 
penses be  receives  that  salary  quarteriy,  by 
allowance  of  his  board  of  county  commission- 
ers, and  nothing  more  from  any  source.  Sec- 
tion 115  of  the  act  of  1895  and  section  116  of 
the  act  of  1891  provide  that  the  auditors  of  the  | 


various  counties  shall  ta.T  and  charge  the  fees 
and  amounts  provided  by  law  on  account  of 
services  performed  by  them;  and,  further, 
that  "the  fees  and  amounts  so  taxed  shall  be 
designated  'Auditor's  Costs;'  but  they  shall  in 
no  sense  belong  to  or  be  the  property  of  the 
auditor,  but  shall  belong  to  and  be  the  prop- 
erty of  the  county."  The  ensuing  section  In 
each  act  carries  out  the  some  requirement. 
Thus  is  the  declaration  made  In  section  21  re- 
enforced  and  emphasized:  any  fees  or  othe** 
emoluments  collected  by  any  county  officer 
belong,  not  to  the  officer,  but  to  the  county. 
Even  if  the  fees  or  other  allowances  should, 
for  the  time  being,  be  collected  from  the  coun- 
ty Itself  for  services  which  the  offi<:er  has  ren- 
dered to  the  county,  still,  even  In  that  case, 
such  fees  or  allowances  would  not,  for  that 
reason,  belong  to  the  officer,  but  would,  like 
other  fees  and  allowances,  be  paid  by  him  In- 
to the  county  treasury  at  the  end  of  the  quar- 
ter, to  Increase  the  fund  out  of  which  the  of- 
ficer's quarterly  salary  should  be  paid. 

Finally,  lest  any  lingering  doubt  should 
remain  In  the  mind  of  the  county  board  when 
about  to  pass  upon  the  quarterly  allowance 
ot  salary  to  the  county  officer,  it  is  provided 
In  section  136  of  the  act  of  1805  and  section 
136  of  the  act  of  1891  that  nothing  lu  the  act 
shall  be  so  construed.  In  any  event,  as  to 
aUow  both  fees  and  salaries.  It  is  true  that 
this  section,  In  the  act  of  1895,  has  also  the 
words,  "except  as  otherwise  speeifled";  but 
It  Is  not  anywhere  "otherwise  specified,"  save 
in  relation  to  the  treasurer's  4  per  cent  for 
collecti(m  of  delinquent  taxes,  and  In  rda- 
tion  to  the  sheriff's  fees  'In  the  execution 
of  all  processes  Issued  from  any  other  coun- 
ty than  that  of  his  residence."  The  words, 
therefore,  with  these  two  exceptions,  add 
nothing  to  the  section.  The  intent  ot  the 
legislature,  as  drawn  from  the  whole  act, 
and  from  each  of  Ito  provisions,  must  previUI; 
and  this  Intent,  read,  as  It  mnst  be.  In  tiie 
light  of  the  circumstances  surroandlng  the 
passage  of  the  act,  the  earnest  desire  shown 
to  destroy  the  evils  which  had  grown  up  nn- 
der the  fee  system,  plainly  Is  that  the  salary 
named  for  each  officer  shall  constitute  his  sole 
compensation  for  all  services,  and  that  every 
fee  and  emolument  whatever,  and  collected 
from  whatsoever  source,  shall  be  pafd  by  him 
Into  the  county  treasniy  at  the  end  of  each 
quarter;  and  that  out  of  the  fund  so  made 
np  his  quarterly  salary  shall  be  paid  by  al- 
lowance of  the  board  of  county  commission- 
ers. And  should  any  officer  so  far  forget  his 
duty  under  the  law  In  this  respect  as  to  fall  to 
pay  over  to  the  county  treasurer  the  amounts 
collected  br  blm,  then,  besides  forfeiting 
his  salary,  it  Is  provided,  by  section  132  of 
each  act,  that  he  shall  be  liable  to  criminal 
prosecution  In  the  name  of  the  state. 

Appellant  alleges  In  his  complaint  that  be 
has  made  the  report  required  under  sections 
124  and  125,  respectively,  of  the  two  acts.  It 
Is  not  enough,  however,  to  have  made  the  re- 
I  port  of  fees  collected.  The  sections  also  re- 
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quire  of  the  several  oflJcers  tliat  "they  shall 
pay  to  the  county  treasurer  the  amount 
shown  by  said  report,  and  taie  the  county 
treasurer's  receipt  therefor,  which  receipt 
shall  be  filed  In  the  county  auditor's  office, 
and  the  auditor  shall  give  to  the  officer  a 
quietus  for  the  amount  paid  by  such  officer." 
This,  appellant  admits,  he  did  not  do.  It  la 
no  excuse  for  his  failure  to  observe  the  law 
that  he  needed  the  money  for  his  own  use, 
or  for  office  expenses.  It  was  not  his  money 
to  use  or  pay  out,  but  belonged  to  the  county, 
to  be  paid  over  by  him  to  the  county  treas- 
urer at  the  end  of  the  quarter,  and  before  he 
should  be  entitled  to  any  allowance  of  salary. 
It  will  not  do  to  say  that  this  is  a  useless 
and  troublesome  proceeding.  The  lawmak- 
ing power  of  the  state,  for  reasons  which 
were  deemed  good  and  sufficient,  declared 
what  should  be  done,  and  how  It  should  be 
done.  It  Is  for  all  men  to  obey  the  law  as  It 
Is  written,  but  particularly  for  the  officials  of 
the  state,  who  have  taken  a  solemn  oath  to 
do  so. 

It  seems  very  clear,  then,  that  appellant 
was  not  entitled  to  receive  any  salary  under 
the  provisions  of  the  law  of  1805  or  of  1891. 
His  claim,  however,  and  the  real  theory  of 
his  complaint.  Is  that  those  acts  are  Invalid, 
and  that  he  should  be  paid  under  provisions 
of  the  act  of  1879.  If,  Indeed,  the  act  ol 
1895  and  that  of  1891  should  both  be  Invalid, 
then  the  act  of  1879  could  not,  of  coursu, 
have  been  r^ealed  by  either  of  such  later, 
but  void,  acts.  The  enactment  of  each  would 
have  been  a  vain  ceremony,  and  would  have 
left  the  older  statute  untouched,  as  the  only 
living  and  valid  fee  and  salaiy  law;  and  ap- 
pellant's claim,  so  far  as  well  brought  un- 
der that  law,  should  have  been  allowed.  This 
would  follow  from  the  rule  that,  when  a 
legislative  act  Is  evidently  Intended  to  take 
the  place  of  another  act  on  the  same  sub- 
ject, and  In'  terms  repeals  such  other  act, 
then,  In  case  the  later  act  Is  found  to  be  un- 
constitutional, the  repealing  section  or  clause 
will  also  go  down  with  the  rest  of  the  void 
act,  the  legislature  not  having  shown  any  In- 
tention of  repealing  the  older  statute,  except 
by  the  substitution  of  the  later  one  In  Its 
place.  If,  however,  the  act  of  1895,  or  that 
of  1891,  should  be  valid  and  constitutional, 
then  the  act  of  1879,  repealed  thereby,  would 
no  longer  be  In  existence,  and  hence  no  fees 
or  salaries  could  be  charged  or  paid  thereun- 
der. It  would  seem  that  this  question,  at 
least  BO  far  as  rdates  to  the  constitutionality 
of  the  act  of  1891,  should  be  considered  as 
closed  by  former  decisions  of  this  court.  In 
Henderson  v.  State,  137  Ind.  552,  36  N.  E. 
257,  the  law  was  held  valid  as  to  sheriffs. 
This  holding  was  adhered  to  in  State  v.Krost, 
140  Ind.  41,  39  N.  E.  46;  and  the  law  was 
there  also  held  valid  as  to  fees  which  a  re- 
corder should  charge  for  recording  a  mort- 
gage. In  State  v.  Bolce,  140  Ind.  506,  39  N. 
E.  64,  and  40  N.  E.  113,  while  the  law  was 
found  defective  In  certain  particulars,  yet 


the  rulings  In  Henderson  T.  State  and  State 
V.  Krost  were  adhered  to;  and  It  was  also 
expressly  held  that  the  act  of  1879  had  been 
repealed,  as  well  as  that  under  the  act  of 
1891  an  officer  could  not  receive  both  fees 
and  salary.  Finally,  In  Walsh  v.  State,  142 
Ind.  357,  41  N.  E.  65,  it  was  held  that  by  the 
act  approved  February  25,  1803  (Acts  1893, 
p.  142),  the  defects  found  in  the  act  of  1891 
had  been  cured,  and,  consequently,  that  from 
and  after  May  IS,  1893,  when  the  amending 
statute  went  into  effect,  the  act  of  1891  be- 
came valid  and  constitutional  In  all  respects. 
If  those  decisions  are  to  stand,  the  act  of 
1879  has  been  effectually  repealed,  and  was 
no  longer  In  existence  at  the  time  when  ap- 
pellant's services  were  rendered;  and  he 
can,  therefore,  be  allowed  no  compensation 
thereunder.  If  respect  is  to  be  entertained 
for  the  decisions  of  a  court,  those  decisions, 
unless  clearly  wrong,  must  be  maintained  by 
the  court  Itself  and  by  all  Its  members,  even 
those  who  may  have  questioned  the  wisdom 
of  the  action  first  taken.  The  doctrine  of 
stare  decisis— in  other  words,  to  stand  by  the 
decided  cases,  and  not  needlessly  disturb 
what  has  been  settled— Is  one  of  the  most 
wholesome  rules  of  procedure.  When  a  ques- 
tion has  been  deliberately  passed  upon  by 
the  highest  tribunal  of  the  state,  the  people 
should  feel  that  they  may  repose  securely  un- 
der the  decision.  The  stability  of  property 
rights  and  the  safety  of  Individual  conduct 
and  obligations,  no  less  than  the  confidence 
with  which  officials  may  direct  and  measure 
their  action  under  the  law  thus  expounded, 
all  demand  that,  unless  for  good  reason 
shown,  decisions  once  made  should  be  ad- 
hered to. 

In  Massachusetts  v.  Western  Union  Tel. 
Co.,  141  V.  S.  40,  11  Sup.  Ct.  889,  a  law  of  the 
state  of  Massachusetts  for  the  taxation  of 
telegraph  companies  was  upheld  by  a  divid- 
ed court  In  Telegraph  Co.  v.  Taggart,  163 
U.  S.  1,  16  Sup.  Ct.  1054,  the  Indiana  stat- 
ute on  the  same  subject  was  upheld  by  the 
same  court  without  division,  the  court  inti- 
mating that  the  legislature  and  the  courts  of 
this  state  had  enacted  and  sustained  the  law 
in  reliance  upon  the  decision  In  the  Slassa- 
chnsetts  case.  In  Chambers  v.  ICyle,  67  Ind. 
206,  It  was  contended  that  the  drainage  act 
of  March  11,  •  1867,  was  unconstitutional. 
The  court  said:  "If  this  was  an  open  ques- 
tion, it  would  deserve  the  most  careful  and 
serious  consideration;  hut  numerous  ditches 
have  been  established,  and  are  now  maln-> 
talned,  under  it;  and  Its  constitutionality  has 
been  thus  so  frequently  recognized  that  we 
are  bound  by  the  precedents."  In  Edger  v. 
Board,  70  Ind.  331,  the  provisions  of  the  fee 
and  salary  law  of  1879,  In  rdation  to  the  au- 
ditor, were  construed  as  giving  to  that  officer 
?100  additional  compensation,  Instead  of  ?225, 
as  claimed  by  him,  for  each  1,000  inhabit- 
ants In  the  county  over  20,000;  and  the  like 
holding  was  made  in  the  case  of  Parker  v. 
Board,  84  Ind.  340.    Notwithstanding  those 
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declslonjB,  tbe  question  was  again  presented 
In  Stout  T.  Board.  107  Ind.  348,  S  N.  E.  223. 
but  the  court  said  tbat  three  regular  sessions 
of  the  legislature,  besides  special  sessions, 
had  been  held  since  the  declsloa  in  the  Edger 
Case,  and,  as  the  legislature  had  manifested 
no  dlBpoBltlrai  to  modify  tbe  law,  that  body 
must  be  held  to  have  acquiesced  In  the 
court's  constnictI(m  of  the  statute;  and  that, 
eyea  if  the  court,  as  then  constituted,  were 
persuaded-^  It  was  not— that  tbe  decision 
In  the  Edger  Case  had.  In  any  respect,  been 
at  fault,  such  decision  would  not,  for  such 
cause,  be  changed,  the  court  believing  that 
a  pn^r  case  for  the  application  of  the  rule 
of  stare  decisis  bad  been  presented.  A  like 
craiduskm  was  reached  by  in  the  recent 
case  of  Pennsylvania  Co.  t.  State,  142  Ind. 
428,  41  N.  B.  037.  See,  also,  Oooley,  Const 
Llm.  (4th  Ed.)  c.  4.  In  the  case  before  us 
the  fee  and  salary  law  of  1881  was  recog- 
nized OS  valid  by  the  legislature  of  1893,  In 
the  amendment  then  made  to  the  act  Yet 
more,  after  tbe  general  assembly  had  thus 
twice  recognised  the  validity  ot  such  refmrm 
legislation,  and  after  this  court  In  Hender- 
son V.  State,  State  v.  Krost,  and  State  v. 
Bcdce,  supra,  had  affirmed  Its  oonstitntlonall- 
ty,  the  legislature  at  1886  enacted  another 
law,  based  uiMUt  the  same  system,  and.  In- 
deed, to  a  large  extent,  directly  copied  fnnn 
the  law  of  1881.  Finally,  In  Walsh  v.  State, 
supra,  after  three  legislatures  had  thus  aanc- 
tloned  the  principle  of  the  act  of  1S81,  and 
after  Its  constitutionality  bad  thus  three 
times  been  affirmed,  this  court  again  explicit- 
ly affirmed  It  and  this  time  efCectually  closed 
the  doors  against  the  return  of  tiie  act  of 
1879.  It  would  seem,  as  said  in  Stout  v. 
Board,  supra,  that  *'a  fair  case  fw  the  ap- 
plication of  the  doctrine  of  stare  decisis  la 
presented." 

It  is,  however,  said  Iqr  counsel  that  the  rea- 
sons now  urged  agailut  the  validity  of  the  i 
act  of  1881  were  not  presented  or  considered 
In  our  former  declslfms.  This  contentim  can 
hardly  be  admitted.  In  view  of  the  earnest 
and  vigorous  dissenting  opinion  In  the  case  of 
Hend«»on  v.  State,  supra.  As  to  questions 
ccmcenUug  the  uniformity  of  laws,  general 
and  special  or  local  laws,  gradation  of  fees 
Inversely  as  the  population  of  the  several  coun- 
ties, with  other  questions  now  pressed  upcm 
our  attention,  and  all  of  which  wwe  dis- 
cussed In  the  dissenting  o[^on  In  tiiat  case^ 
It  goes  without  saying  tiiat  they  were  not 
then  passed  over  without  car^l  c(Hisldera>- 
tlon  by  tbe  court  What  a  court  has  taken 
up  for  consideration  Is  not  always  shown  by 
what  It  has  decided,  but  frequently  also  by 
what  It  has  refused  to  decide.  The  learned 
counsel  for  appelant  have  made  itouslble  ar- 
guments to  show  that  undtt  our  constitution 
a  proper  law  for  the  compensatim  of  county 
oBlcera  should  be  graiwal,  and  not  local  or 
specIaJ.  That  la  what  our  fathers  thought 
when  they  framed  the  constitutlrai,  In  1851. 
But,  after  30  years*  trial,  under  craistltutiMial 


provisions  forbidding  'local  or  special  laws" 
regulating  compensation  of  "county  and  town- 
ship offica%"  and  "In  relation  to  fees  and 
salaries,"  tbe  people  discovered  tlmt  with 
such  provisions  It  was  Impossible  to  eradicate 
the  abuses  that  bad  grown  np  In  connection 
with. the  odious  fee  system;  and  In  1881,  to 
cure  the  evil  wbl<di  the  I^lslature  had  been 
powerless  to  correct,  they  Injected  Into  the 
fundamental  law  the  iKovlsIon  that  local  and 
special  laws  might  "be  so  made  as  to  grade 
the  compensation  of  officers  In  proportion  to 
the  population,  and  the  necessary  services  re- 
quired." In  the  additional  brief  for  appel- 
lant, counsel  go  almost  to  the  logical  limit  of 
their  argument  by  gravely  suggesting  "that 
the  amendment  of  1881  (made  to  section  22, 
art.  4,  of  the  constitution)  did  not  modl^  or 
change  the  legal  effect  of  that  provision^"  ex- 
cept possibly,  that  It  may  have  been  Intended 
that  tbe  fees  of  officers  might  be  graded  by 
"the  fixing  of  a  different  fee  for  the  same  serv- 
ice in  one  county  from  that  prescribed  in  an- 
other." Ja  this  contentitm  counsel  reach  the 
cHmax  of  absurdity;  and  we  are  half  Indined 
to  think  that  they  speak  In  a  humorous  vdn, 
when,  with  all  apparent  earnestness,  th^  In- 
flH-m  us  tbat  tbe  framers  ot  the  amendment  of 
1881  Intended  merely  to  recognize  tiie  meth- 
ods which  had  become  fixed  under  the  old 
fee  and  salary  system,  and  to  crystallize  them 
Into  pwmanmt  and  fundamental  law.  The 
fee  and  salary  law  of  1879  Is  seriously  set  be- 
fbre  our  eyes  as  thus  confirmed  and  adopted 
by  the  constitution  Itself,  and  as  (Usplaying 
bi  Its  many  sections  and  parasraphs  the  per- 
feotbm  of  human  wisdom  In  this  species  of 
l^islation.  It  Is  a  pity  the  legislators  of 
1881,  1893.  and  1885  bad  not  known  ot  the 
true  cdmractor  and  ptKprae  of  tills  amend- 
ment It  would  have  saved  them  much  toll 
of  brahi  and  lying  awake  of  nights.  Mis- 
taken men!  They  were  of  oplnl(m  that  tbe 
ctnstitutlfm,  by  this  amendm^t  had  Imposed 
on  thran  a  solemn  duty,  t<a  10  years  neglected 
by  thdr  predecesstaB,  to  revise  the  fee  and 
salary  laws  of  the  state,  In  compliance  with 
the  broader  and  freer  method  provided  in 
thai  amendment,  and  which  the  choired  con- 
dition of  affblrs  in  tbe  several  counties  of  tbe 
state  had  fHwed  to  be  so  necessaiy.  But 
with  all  their  fertility  of  hivention,  counsel 
have  failed  to  hidlcnte  to  us  how  a  general 
law  In  relation  to  the  compensation  of  coun^ 
c^ers  should  be  framed.  Their  Ulnstmtlons 
oC  what  Bucb  a  law  should  be  relate  almost 
exclusively  to  peculation  of  counties,  and  not 
to  8«Tlce  of  officers.  But  It  was  not  nec^ 
aary  to  ammid  the  constitution  In  order  to 
frame  a  general  salary  law^  baaed  upon  the 
population  of  the  different  counties.  Even 
before  the  adoptim  of  the  constitutional 
am«idment  of  1881,  It  had  been  held  by  this 
court  tiiat  a  law  providing  for  compensation 
of  county  auditors  according  to  populaHcm 
was  valid.  Hanlon  v.  Board,  63  Ind.  123. 
This  case  was  approved  in  State  v.  Reibs,  62 
Ind.  159,  and  the  principle  announced  in  the 
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flnt  esM  WM  eztMided  u  as  to  emlnam 
salaries  of  Judges  of  criminal  courts.  Un- 
doubtedly,  the  same  holding  would  bare  been 
made  as  to  all  count7  officers,  bad  the  legls- 
latnre  seen  fit  to  enact  a  law  requiring  that 
all  fees  should  be  paid  Into  the  county  trefls- 
U17,  and  that  the  several  officers  should  be 
paid  Balarles  in  proportion  to  the  population 
of  their  respective  counties.  Such  a  law 
would  hare  been  general,  and  not  local  or 
special,  applying,  as  It  would,  to  all  persons 
of  the  same  general  class,  and  sHuated  under 
the  same  circumstances;  and  It  would  not 
have  needed  the  amendment  In  questitm  to 
authorize  the  legislature  to  enact  it.  The 
principle  of  such  a  general  law,  as  based  up- 
on the  relative  populatI<m  of  the  several  coon- 
tlcB,  would  not  be  essential^  different  from 
that  upon  which  oar  legislative  and  congres- 
^nal  apportionment  laws  are  based.  There 
the  courts  take  Jurl^icti<m,  and  determine 
the  question  as  to  whether  the  legislaiture  has 
oompUed  with  the  iwovlsloos  of  the  const3ta- 
tlon;  fOT  the  reason  that  the  sexennial  enu- 
meration taken  In  connectloi  with  such  a^or> 
tlonment  enables  the  court,  quite  as  well  as 
the  legislature,  to  know  whether  the  consti- 
tution has  been  complied  with.  Fairer  v. 
State,  133  Ind.  ITS,  82  N.  B.  836,  and  33  N.  BL 
119;  Denney  v.  State,  144  Ind.  603,  42  N.  a 
020.  Here,  also,  If  the  oiBcer*s  compensation 
were  to  be  based  solely  upon  population,  the 
court  might  ceztalnly  determhu  whether  the 
mandate  of  the  constitution  had  been  complied 
with.  The  law  woold  be  a  general  tme,  based 
upon  peculation,  as  disclosed  by  the  United 
States  census  or  otherwise;  and  In  such  case 
Hbe  amendment  to  the  constitutfoD  providing 
for  local  or  special  laws  would  not  have  been 
necessary.  But  the  grading  of  the  compenss^ 
tlon  of  officers  according  to  services  rraidered, 
or  according  to  both  the  population  and  serv- 
ices, can  evidently  be  done  only  by  the  A- 
actroeut  of  a  local  and  special  law,  w  local 
and  special  laws.  And  the  discretion  ot  the 
legislature  in  relation  to  the  passage  ot  suclt 
laws,  unless  grossly  abused,  cannot  ba  In* 
quired  hito.  for  the  sufficient  reason,  If  for 
no  otbu:,  that  the  courts  cannot,  as  in  appoiv 
tlonment  cases,  have  any  adequate  means  of 
knowing  whether  the  leglslatirai  In  respect 
to  the  services  of  offlcmv  was  in  comi^iauce 
with  the  requirements  of  the  eooBtJtution  or 
not  The  services  will  very  according  to  local 
conditions,  and  the  varying  business  of  the 
dlfferoit  counties,  of  which  there  can  be  no 
judicial  knowledge.  Such  laws,  as  to  com- 
pensation of  officers  for  services  rendered, 
must  therefore  be  treated  as  are  those  relat- 
ing to  the  removal  of  county  seats,  the  forma- 
tion of  circuit  or  superior  court  districts,  and 
Hie  like  local  mattera,  and  in  accordance  with 
the  weil-estabilshed  doctrine  that  whether 
a  general  law  was  applicable  or  not  is  a  ques- 
tion for  the  leijlHlflture,  and  not  for  the  courts. 
Gentfle  v.  State,  29  Ind.  409:  Mode  v.  Beas- 
ley,  143  Ind.  306.  42  N.  B.  727;  Woods  v.  Mo- 
Cay.  144  Ind.  810,  43  N.  B.  200.   The  new 


power  granted  tbe  amendmoit  %  there- 
fore, one  that  relates  particularly  to  servicefl, 
no  such  additional  power  being  needed,  so  fiur 
as  population  Is  concerned. 

But  It  is  said  that  tbB  aectlona  ot  the  law 
providing  that  an  officer  shall  be  entitled  only 
to  BO  mntdi  of  his  salary  as  he  has  collected 
in  fees  shows  that  tlie  act  is  not  based  in  any 
degree  upou  populatl<m,  but  whcUj  npaa  serv- 
ices. This  seems  plaudble;  but,  when  close- 
ly locked  Into,  ttie  argument  will  be  found 
fiillaclous.  The  fees  thenuelves  are  depend- 
ent, not  only  upon  services  rendered,  but  also 
upon  octent  of  p(q;iulatIon  of  the  coimty;  tot 
the  fees  must  be  affected  In  amount  the 
number  of  people  requiring  official  services* 
no  less  than  liy  the  number  ot  acts  of  serr^ 
Ice  requbed  by  each  persm.  Hence,  wUDe 
population  alone  cannot  be  the  sole  measure 
of  services  required,  yet  atent  of  population 
will  always  enter  into  the  calculation  vrhm 
tbe  amount  of  the  c^c^'s  compoisatlcsi  is 
to  be  fixed.  The  secUona  referred  to,  ther^ 
fbre,  come  to  this:  That  In  any  case,  even 
after  the  sslaiy  Is  det«inlned,  taking  popolap 
tlon  and  services  hito  account,  yet  the  legis- 
lature, although  having  nerctsed  its  best 
Judgment,  must  nevertheless  remain,  in  some 
degree,  uncertain  whether  the  compensation 
so  fixed  may  not  be  too  great;  and  hence  it 
Is  provided,  In  substance,  that  the  salary  shall 
In  no  case  exceed  Ui  amount  the  fees  coneci> 
ed.  This  llmH  of  otHupensatlcsi  is  prectedy 
that  which  would  obtain  ev»  under  the  fe« 
system,  where  the  dements  of  popnlaticm  and 
services  must  likewise  measure  the  compen- 
sation. Here  the  salary  takes  the  place  oC 
fees;  bot  no  more  reason  exists  here  Ifiiaa 
thoe  fOT  contending  that  the  compmsatlon,  bi 
any  case,  is  dependent  npon  services  alcme.  In- 
stead of  u^on  populatI(»i  and  services. 

The  validity  of  tiie  act  of  1893;  amendli^ 
section  03  of  the  act  of  1891,  in  relation  to 
certain  officon  of  Shelby  county,  Is  also  again 
called  in  question;  and  It  is  again  contended 
that  this  was  a  case  of  amending  one  void 
statute  by  another.  We  are  satisfied,  bow^ 
ever,  that  the  reasoning  ot  the  court  In 
Walsh  V.  State,  supra,  and  the  anthorltlea 
there  dted,  have  abundantly  established  the 
validity  of  the  amendment  so  made. 

Nor  is  the  Walsh  Case  the  first  or  only  one 
In  which  this  court  has  sanctioned  such  an 
amendment  The  drainage  act  of  March  11, 
lSti7,  as  originally  passed,  was  probably  In- 
valid, because  of  the  omission  of  certain  e» 
sentlal  provisiotu  as  to  the  right  of  eminent 
domain.  Those  omissions  were  supplied  by 
the  drainage  act  of  March  9,  and  this 

court,  in  Chaml}ers  v.  Kyle,  supra,  held  that 
the  latter  act  thus  cured  the  Invalidity  of  the 
former.  The  court  said:  "Now,  since  the 
act  of  March  11,  1867,  and  the  act  of  Mar^ 
9,  1S75,  must  be  construed  together,  and  see- 
ing that  the  latter  act  declares  that  such  pro- 
posed work  must  be  necessary  and  conducive 
to  public  health,  convenience,  or  of  public 
benefit  or  utility,— the  omiaslon  Id  the  tormar 
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act  hBTlDg  thus  been  sappllcd,— It  Is  too  late 

to  hold  It  unconstitutional,  even  though  such 
a  decision  might  be  wise  If  the  act  stood 
alone,  and  the  question  was  still  open." 

In  addition  to  the  objections  made  to  the 
act  of  1801,  and  which  are  common  to  that 
act  and  to  the  act  of  1895,  certain  criticisms 
are  specially  directed  against  the  act  of  1895. 
These  are,  particularly,  (1)  that  the  act  is  made 
to  apply  only  to  officers  elected  and  to  be 
elected,  since  the  general  election  of  1890; 
and  (2)  that  the  fees  of  the  auditor's  oBlce 
are  Inadequate  to  his  proper  compensation, 
as  elsewhere  fixed  In  the  act  The  latter  ob- 
jection, In  particular,  is  one  for  grave  consid- 
eration, but  its  solution  Is  not  necessary  to 
the  determination  of  this  case,  for,  as  often 
held,  a  law  will  not  be  declared  unconstitu- 
tional if  the  case  presented  can  be  rightly 
decided  otherwise.  The  law  of  1891,  as 
amended,  was,  as  we  have  seen,  a  valid  en- 
actment; and  by  that  law  the  act  of  1879 
was  repealed.  Appellant  can,  therefore, 
have  no  compensation  allowed  him  under  the 
act  of  1879;  and,  as  he  has  not  brought  him- 
self nnder  the  provisions  of  either  the  act 
of  1891  or  that  of  1805,  aa  we  have  also  seen. 
It  follows  that  he  cannot,  under  the  allega- 
tlona  of  his  complaint,  recover  under  any  of 
the  acts  In  question.  It  may  be  said,  how- 
ever, that  should  it  be  ascertained  that  the 
act  of  1805,  or  any  part  'of  It,  Is  Invalid,  for 
the  reasons  urged,  or  for  any  other  reasons, 
then  the  act  of  1801  would  still  be  In  full 
force  and  effect  as  the  only  valid  and  con- 
stitutional fee  and  salary  law.  Judgment  af- 
firmed. 

NOTE.  On  March  SI,  1806,  this  can  wai 
advanced,  and  diatributed  to  JORDAN,  J.,  who 
then  toolL  the  same  for  examination  and  consid- 
eration; and  thereafter,  on  December  15,  1S96, 
brought  Id  the  record  for  action  by  the  court. 
Thereupon,  it  beine  found,  on  consultntion,  that 
the  court  was  dirided  as  to  the  decision  which 
should  be  rendered,  the  case  was,  by  order  of 
court,  redistributed  to  Uie  writer. 

JORDAN,  O.  J.  (dissenting).  I  am  unable 
to  concur  with  the  holding  of  the  majority 
of  the  court,  which,  In  effect,  affirms  the  con- 
stitutional validity  of  that  part  of  the  act  of 
1895  providing  for  the  salaries  or  compensa- 
tion of  county  officers.  I  deem  It  necessary 
to  give  the  principal  reasons  In  support  of 
the  conclusion  which  I  have  reached  relative 
to  the  question  which  In  my  judgment  is 
herein  Involved.  It  Is  evident  that  each  of 
the  sections  of  this  statute  fixing  the  compen- 
sation of  the  officers  in  the  respective  conn- 
ties  Is  a  local  and  special  provision,  and  can- 
not be  applicable  to  any  other  county  In  the 
state.  None  of  these  sections  are  general  or 
of  uniform  operation  throughout  the  state. 
It  It  undisputed  that  the  salary  features  of 
this  act  which  apply  to  Benton  county  can- 
not be  applicable  to  Bartholomew  county.  It 
Is  not  the  form,  but  the  effect  or  operation, 
of  a  statute  which  determines  Its  special 
<diaracter.  A  general  law  cannot  be  enacted 
T  452i.E.no.8— S9 


by  the  grouping  together  In  the  same  act  m 
number  of  special  acts.  Board  v.  Stevenson, 
46  N.  J.  Law,  173.  The  constitution  of  New 
Jersey  provides  *^at  no  private,  local,  or 
special  bill  shall  be  passed,  unless  public  no- 
tice of  the  Intention  to  apply  therefor,  and 
of  the  general  object  thereof,  shall  have 
been  previously  given."  A  statute  of  that 
state  providing  for  salaries  differing  in 
amounts  for  each  prosecuting  attorney  in  all 
of  the  counties  of  that  state  was,  In  the  case 
lost  cited,  held  to  be  a  local  act,  and  void, 
in  the  absence  of  the  required  notice.  The 
court,  after  considering  questions  regarding 
Inequalities  In  the  salaries.  In  the  case  cited 
said:  "The  constitutional  amendment  was 
designed  to  repress  such  preferences,  and  to 
secure  uniformity  la  legislation.  The  group- 
ing together  In  a  single  act  of  a  number  of 
special  or  local  laws  does  not  constitute  a 
general  law.  This  legislation  Is  not  general 
In  Its  operation  and  effect,  and  Is  as  clearly 
within  the  constitutional  prohibition  as  if 
eight  several  acts  bad  been  passed,  each  ap- 
plying to  one  of  the  counties  named  In  the 
act  of  March,  18S0.  It  Is  an  evasion  of,  and 
not  In  conformity  with,  the  requirement  of 
the  fundamental  law.  Woodruff  v.  Board, 
42  N.  J,  Law,  533."  That  the  salary  features 
of  the  act  of  1895  (being  the  sections  by 
which  the  compensation  of  county  officers  Is 
fixed)  are  of  such 'local  and  special  character 
as  to  have  rendered  them  all  repugnant  to 
section  22,  art.  4,  of  our  constitution,  as  It 
existed  prior  to  the  amendment  of  1881,  can- 
not be  denied.  Railroad  Co.  v.  Whlteneck,  8 
Ind.  217;  Cowdin  v.  Huff,  10  Ind.  83;  FulJc 
V.  Board,  46  Ind.  150. 

The  question,  then,  arlsw,  does  the  law  of- 
fend this  section  as  amended?  The  provi- 
sions of  the  constitution  In  question  ai'e  at 
follows,  the  part  in  Itnllcs  being  added  by 
the  amendment  of  1881:  "The  general  as- 
sembly shall  not  pass  local  or  special  laws 
In  any  of  the  following  enumerated  cases,— 
that  is  to  say:  •  •  •  In  relation  to  fees  or 
salaries;  except  that  the  taws  may  be  so  made 
as  to  grade  the  compensalion  of  officers  in 
proportion  to  the  population  and  the  neces- 
sary services  required."  The  rule  asserted  by 
the  authorities  as  a  safe  one  for  the  guid- 
ance of  courts  in  the  interpretation  of  writ- 
ten laws  l8  that  which  requires  them  to  look 
to  the  nature  and  object  of  the  particular 
powers,  duties,  and  rights  prescribed  in  the 
light  and  aids  of  contemporary  history,  and 
to  give  the  words  of  the  statute  or  constitu- 
tion in  dispute  such  operation  and  force,  con- 
sistent with  the  legitimate  meaning,  as  will 
fairly  secure  and  obtain  the  end  proposed. 
The  mandate  of  the  constitution  that  "the 
general  assembly  shall  not  pass  local  or 
special  laws  •  *  *  in  relation  to  feos  or 
salaries,"  still  remains,  except  as  modified  by 
the  amendment,  and  full  force  and  meaning 
must  be  given  to  It  What  is  the  legitimate 
meaning  that  must  be  placed  npon  that  part 
of  that  clana^  "that  the  laws  may  be  m 
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made  as  to  grade  the  compeasatlon  of  officers 
iu  proportion  to  the  population  and  the  nec- 
essary services  required,"  as  will  secure  and 
obtain  the  end  in  view,  by  Its  adoption?  The 
public  history  which  preceded  the  enactment 
of  the  amendment  reflects  light  npon  its  true 
interpretation.  Prior  to  the  amendment,  the 
legislature  passed  an  act  approved  February 
21, 1871  (Acts  1871,  p.  25),  regulating  fees  and 
salaries.  This  act,  after  fixing  a  level  salary 
applicable  to  all  county  clerks,  sheriffs,  au- 
ditors, and  treasurers  throughout  the  state, 
sought  to  grade  such  salary  by  allowing  re- 
spectively to  each  of  these  officers  additional 
sums  as  pay  for  deputies,  such  sums  to  be 
based  upon  the  population  of  the  county  in 
excess  of  10,000.  Other  provisions  were 
also  made  for  additional  compensation  for 
services  required.  Tliis  statute,  in  like  man- 
ner as  that  of  1805,  provided  that  the  fees 
earned  should  be  turned  into  the  county 
treasury,  as  a  fund  for  the  payment  of  sal- 
aries. While  this  act  was  general  in  some 
respects,  it  also  possessed  features  of  a  local 
or  special  character.  The  validity  of  this 
law  was  assailed  in  this  court  upon  the 
ground  of  its  being  local  and  special  in  char- 
acter, and  for  the  further  reason  that  its 
provision  requiring  that  the  fees  for  the 
services  of  the  officers  be  paid  over  to  the 
county  was  invalid.  WaHace  t.  Board,  37 
Ind.  3S3:  Fulk  v.  Board,  46  Ind.  150.  la  the 
case  first  cited  the  Judges  of  this  court,  as 
then  composed,  were  equally  divided  upon 
the  question,  some  of  them  holding  that  the 
law  was  necessarily  local  or  special,  and 
therefore  violated  section  22,  art  4,  of  the 
constitution.  In  the  appeal  of  Fulk  v.  Board, 
supra,  this  court  held  the  act  invalid  upon 
both  grounds. 

Before  the  passage  of  the  salary  act  of 
1871,  It  Is  of  general  knowledge  that  a  demand 
existed  upon  the  part  of  the  people  for  a  re- 
form In  the  laws  awarding  compensation  to 
county  officials,  as  it  was  manifest  that  under 
the  fee  system  these  officers,  tn  many  of  the 
more  populous  counties,  were  too  highly  re- 
warded for  their  services.  The  act  of  1871, 
'supra,  was  accepted  upon  the  part  of  the  peo- 
ple in  general,  as  supplying  their  demand  for 
a  reformation  In  the  compensation  of  county 
officers.  After  the  salient  features  of  this 
law  were  condemned  by  the  court  as  a  viola- 
tion of  the  constitution,  as  hereinbefore  stat- 
ed, a  general  demand  arose  for  an  amend- 
ment to  that  part  of  section  22  of  article  4 
which  required,  when  considered  with  section 
23,  that  all  laws  In  relation  to  fees  or  salaries 
should  be  general,  and  of  unlfonn  operation 
throughout  the  state.  The  judicial  condem- 
nation of  the  act  of  1871  having  demonstrated 
that  a  statute  of  Its  character  seeking  to 
grade  the  compensation  of  county  officers  by 
similar  provisions  could  not  be  sustained  un- 
der the  constitution  as  It  then  existed,  there- 
fore the  general  assembly  of  1877,  to  obviate 
the  constitutional  inhibition  which  would  ren- 
der Invalid  Budi  salary  acts  of  the  character 


of  the  law  of  1871,  proposed  the  amendment 
in  controversy  to  clause  14  of  section  22. 
This  amendment  along  with  others  was  sub- 
mitted to  the  electors  of  the  state  for  their 
adoption  or  rejection  on  the  first  Monday  in 
April,  1880.  Acts  1879,  p.  25.  In  the  case  of 
State  v.  Swift,  69  Ind.  505,  it  was  held  that 
the  act  of  1879,  submitting  the  several  amend- 
ments to  the  electors  for  their  ratlflcation, 
was  defective,  for  certain  stated  reasons;  and 
it  was  held  that  tbey  were  not  adopted. 
The  legislature  of  1881  resubmitted  the 
amendment  In  controversy,  and  it  was  adopt- 
ed, with  others,  by  the  voters,  in  March,  1881. 
Viewed,  then.  In  the  light  of  the  history  and 
circumstances  leading  up  to  the  proposal  of 
the  amendment,  I  think  that  the  purpose  or 
object  intended  to  be  obtained  by  this  change 
In  the  constitution  was  that  a  law  in  relation 
to  fees  or  salaries  might  be  so  made  by  tlie 
legislature  as  by  Its  prescribed  provisions  the 
compensation  of  officers  might  thereby  be 
graded  In  proportion  to  population  and  the 
necessary  services  required,  and  that  such  a 
law  might— as  did  the  one  of  1871— embrace 
general  provlslcms,  and  also  local  and  special 
features,  which  would  be  necessary  to  grade 
or  adjust  the  compensation  of  the  officers  in 
proportion  to  the  population  and  services. 

It  would  seem  to  be  a  reasonable  conclu- 
sion that  the  clause,  as  amended,  Intended 
t)iat  the  law  should  provide  for  what  may  be 
termed  a  general  or  level  salary  for  each  of- 
ficer, applicable  to  all  such  officers  in  every 
county  throughout  the  state.  This  salary 
might  be  fixed  so  as  to  sufficiently  compen- 
sate the  officers  in  the  smaller  and  less  popu- 
lous counties,  and  then.  In  order  to  make  it 
fully  compensatory  as  to  the  officials  In  the 
larger  and  more  populous  counties,  and  also 
applicable  in  the  future  to  all  other  counties 
as  their  population  and  the  official  services 
therein  required  might  change,  it  should  be 
graded  by  the  means  of  rulesor  provisions  pre- 
scribed or  embraced  within  the  statute,  such 
roles  or  provisions  of  course  to  be  applicable 
to  population  and  necessary  services;  the 
grading,  in  other  words,  to  be  such  that  the 
addltloDal  compensation  awarded  by  the  law 
might  increase  or  decrease  as  the  population 
and  services  might  fluctuate.  The  plain 
meaning  and  intention  of  the  amendatory 
provision  upon  any  view  of  the  question  is,  I 
think,  that  the  law  Itself  is  to  do  the  grading 
by  prescribing  such  a  standard,  system,  or 
rules  from  which  the  compensation  of  each 
officer  can,  upon  the  basis  prescribed,  be  as- 
certained. Of  course.  It  is  within  the  prov- 
ince of  the  legislature  to  make  choice  of  the 
rules  or  means  to  be  employed  by  wblch  the 
required  grading  may  be  accomplished.  As 
by  what  meaus  the  population  may  be  ascer- 
tained as  a  basis  for  such  grading— whether 
by  the  federal  census,  or  by  some  census  tak- 
en under  a  state  law,  or  by  the  vote  cast  at 
the  last  general  election— Is  a  matter  of  leg- 
islative choice,  and  likewise  also  the  standard 
fixed  for  grading  as  to  the  required  services. 
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The  law  of  1S95  contains  no  provisions,  rules, 
or  standard  by  wblch  the  salaries  In  question 
may  be  graded  by  its  operation.  The  salary 
of  each  officer,  as  therein  fixed,  Is  purely  lo- 
cal and  special,  having  no  application  what- 
ever to  officers  In  any  other  county.  Each  of 
these  92  sections  of  the  act  axe.  in  operation 
and  effect,  the  same  as  so  many  separate  lo- 
cal and  special  laws;  each  is  made  to  apply 
only  In  express  terms  to  a  single  county.  It 
must  be  conceded  that  each  of  these  sections 
has  such  fixed  provisions  as  to  render  it 
nonelastic,  and  In  no  event,  and  under  no  cir- 
cumstances, can  its  provisions  operate  beyond 
the  particular  geographical  subdivision  fixed. 
The  salaries  provided  for  the  officers  of  Vigo 
county  can  never  apply  to  those  of  any  other 
county;  neither  can  they  vary  with  the  chan- 
ges of  population  or  required  services.  It 
must  be  presumed  that  the  compensation  as 
fixed  in  each  county  is  to  continue  for  all 
thne,  as  nothing  to  the  contrary  is  disclosed. 
Surely,  the  exception  ingrafted  upon  the 
fourteenth  clause  of  section  22  of  article  4 
was  not  intended  to  take  the  subject-matter— 
1.  e.  "fees  and  salaries"— entirely  out  of  the 
prohibition  of  the  section.  The  exception,  at 
most,  is  intended  to  qualify  the  Inhibition  in 
two  particulars  only;  that  Is  to  say,  the  legis- 
lation in  relation  to  fees  and  salaries  must 
still  be  general,  but  the  laws  "may  be  so 
made"  as  to  embrace  local  or  special  features, 
grading  the  compensation  of  officers  so  as  to 
adjust  the  same  to  population  and  services. 
Certainly  It  cannot  be  asserted  that  the  legis- 
lature, under  the  amendment,  is  authorized 
arbitrarily  to  fix  salaries  for  the  officers  of 
a  single  county,  and  by  its  own  declaration 
that  they  were  graded  according  to  popula- 
tion and  sei-vices  thereby  put  the  matter  be- 
yond judicial  inquiry.  There  Is  nothing  in 
the  act  of  1895  by  which  It  can  be  made  to 
appear  that  the  salaries  therein  provided  for 
the  county  officers  are  graded  In  proportion 
to  population  and  necessary  required  serv- 
ices, except  the  mere  declaration  in  section  21 
that  such  is  the  fact.  Such  a  legislative  fiat 
that  a  salary  law  has  been  enacted  in  com- 
pliance with  the  constitution  no  more  pre- 
cludes a  Judicial  investigation  as  to  its  con- 
stitutional validity  upon  that  feature  than 
could  one  In  an  apportionment  act  to  the 
effect  that  the  apportionment  therein  provid- 
ed had  been  made  according  to  the  num- 
ber of  male  inhabitants  over  the  age  of  21 
years.  This,  under  the  decisions  in  the  cases 
arising  under  such  acts,  has  been  held  to  be 
a  Judicial  question;  consequently  a  legisla- 
tive declaration  cannot  preclude  the  courts 
from  an  examination  relative  thereto.  Parker 
V.  State,  133  Ind.  178,  32  N.  E.  836,  and  33  N. 
E.  119;  Denney  v.  State  (Ind.  Sup.)  42  N.  B. 
929.  As  said  In  State  v.  Boice,  140  Ind.,  on 
page  511  (39  N.  E.  65,  40  N.  E.  113)  of  the 
opinion:  "If  the  legislative  construction  of 
the  law  and  constitution  were  conclusive.  Ju- 
dicial Inquiry  and  Interpretation  would  be  de- 
nied."  As  heretofore  said,  it  should  be  pre- 


sumed that  the  salary  law  of  1805,  like  all 
general  legislation,  la  not  to  be  temiwrary, 
but  is  to  continue  for  the  future.  The  com- 
pensations therein  provided  are  Inflexibly  flx- 
;  ed  for  all  time'.  Population  and  services  may 
change',  but  these  can  exert  no  Influence  over 
the  salaries  as  fixed  by  this  law. 

Our  state  is  rapidly  growing.  Many  of  Its 
counties.  In  the  past  few  years,  have  doubled 
In  population  and  business.  It  is  highly  de- 
sirable that  a  law  providing  for  the  compen- 
sation of  our  county  officers  should  be  passed 
embodying  such  provisions  that  tJieir  com- 
pensation should  be  adjusted  upon  some  dastic 
basis,  so  that  from  time  to  time,  as  population 
and  services  change,  the  law  may  still,  with- 
out new  legislation,  be  both  Just  to  the  pub- 
lic and  likewise  to  the  officials.  This,  it  Is 
manifest,  cannot  be  attained  under  the  act  In 
dispute.  While  the  act  in  controversy,  by  the 
dechu-atlon  In  section  21,  professes  to  have 
graded  the  salaries  In  question  In  accordance 
with  the  population  and  necessary  services 
required,  it  Is  manifest  that  under  the  pro- 
visions of  section  126  such  is  not  in  reality 
a  fact,  as  the  compensation  limited  by  this 
section  bos  no  reference  to  population,  but 
is  based  upon,  oc  limited  to,  the  fees  actually 
earned  by  the  officers  during  their  term  of 
office.  The  reasons  which  are  now  urged 
against  the  validity  of  this  law  by  counsel  for 
appellant,  as  herein  stated,  were  not  consid- 
ered in  the  case  of  Henderson  v.  State,  137 
Ind,  552,  3G  N.  E.  257,  nor  were  they  In  any 
otiier  case  before  the  court  arising  under  the' 
act  of  1891;  hence  the  decision  in  the  Hender- 
son Case  cannot  be  accepted  as  a  determina- 
tion of  all  the  questions  arising  in  the  case 
at  bar,  and  the  rule  of  sl^re  decisis,  for  this 
reason,  can  exert  no  controlling  influence. 
Without  further  extending  this  opinion,  I 
think  it  clear,  upon  the  grounds  stated,  that 
the  salary  provisions  relating  to  county  offi- 
cers of  the  law  of  1895  are  open  to  the  vice 
of  local  and  special  legislation,  prohibited 
by  sections  22,  23,  art  4,  of  the  state  consti- 
tution, and  that  the  legislature  has  not  en- 
acted this  statute  upon  the  lines  required  or 
intended  by  the  amendatory  exception  to 
clause  14  of  section  22.  Therefore  it  follows 
tliat  the  provisions  In  question  are  repugnant 
to  the  above  sections  of  the  constitution,  and 
consequently  are  absolutely  void. 

McCABE,  J.  (dissenting).  I  concur  In  the 
dissenting  opinion  of  Judge  JUHDAX  tor  - 
many  of  the  reasons  given  by  him  for  hold- 
ing so  much  of  the  fee  and  salary  law  of 
1895  unconstitutional  as  relates  to  the  com- 
peiMation  of  county  officers.  I  concur  in  the 
said  opinion  especially  that  the  question  raised 
by  the  particular  objection  now  urged  against 
the  part  of  the  act  mentioned  was  not  con- 
sidered and  not  decided  In  Henderson  v.  Stout, 
137  Ind.  552,  36  N.  E.  257.  But  I  do  not 
agree  with  him  in  all  the  reasons  assigned 
by  him  for  holding  that  part  of  the  act  un- 
constitutional.  All  must  agree  that  local  or 
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special  legislation  on  tbe  subject  of  fees  or 
salaries  Is  prohibited  by  section  22  of  arti- 
cle 4  of  the  constitution,  except  that  such 
legislation  may  be  made  local  .and  special  In 
order  to  "grade  the  compensation  of  officers 
In  proportion  to  the  population  and  neceesary 
services  required."  It  Is  not  denied  that  the 
part  of  the  act  In  question  Is  local  and  speclaL 
Now,  If  it  does  not  ^rade  the  compensation 
of  officers  In  proportion  to  the  population  and 
necessary  services  required,  then  it  falls  clear- 
ly under  the  condemnation  of  tbe  provision 
of  the  section  of  the  constitution  mentioned 
against  local  legislation.  The  fees  which  the 
act  provides  for  the  services  of  the  various 
officers  of  the  county  are  to  be  taxed,  col- 
lected, and  paid  Into  the  county  treasury  as 
the  prox>erty  of  the  county.  It  then  gives  to 
each  officer  a  stated  salary,  to  be  paid  out 
of  such  fees.  But,  If  the  fees  collected  are 
Insufficient  to  pay  the  salary  of  each  officer, 
It  provides  he  Is  to  have  no  more  compensa- 
tion. Two  reasons  exist  why  such  a  stntnte 
does  not  grade  the  compensation  according 
to  population  and  necessary  services  required: 

1.  This  court  Judicially  knows  that  the  popu- 
lation and  services  required  In  eacb  county 
will  be  constantly  on  the  change,  either  by 
Increase  or  decrease;  but  the  act  fixes  the 
compensation  at  one  grade,  with  no  possibil- 
ity of  Its  going  up  or  down  with  the  Increase 
or  decrease  of  population  or  services  required; 
and  when  such  population  and  services  re- 
quired do  BO  change,  It  Is  obvious  that  the 
act  will  not  grade  compensation  In  propor- 
tion to  population  and  necessaiy  services  re- 
quired. If  tbe  ordinary  and  necessarily  ex- 
pected future  events  will  bring  a  statute  in 
conffict  with  a  constltatlonal  provision.  It  is 
ondoobtedly  unconstitutional  la  tbe  start. 

2.  If  the  fees  collected  by  a  given  officer 
are  Insuffidnit  to  pay  the  salaxy  provided  for 
him,  he  gets  no  more  salary  than  the  fees 
collected  by  him.  Tbe  act  declares  that  tbe 
salary  provided  Is  graded  In  proportion  to 
population  and  necessary  aerrlces  required; 
that  la,  be  Is  to  have  no  more  of  his  stipu- 
lated salary  than  suffldent  to  equal  Ibe  amount 
of  fees  collected  by  hlUL  But  It  may  be 
urged  that  limiting  bis  salary  to  the  amount 
of  fees  earned  by  him  Is  an  accurate  and  ex- 
act method  of  grading  his  compensation  In 
proportion  to  services  actually  performed. 
But  that  leaves  ont  of  consideration  an  In^ 
dispensable  element  required  by  the  constttu- 
tional  provision  In  Question  to  enter  Into  tbe 
gradation  of  the  compensation  of  sach  offi- 
cers, namely,  pt^mlatlcm.  Moreover,  it  would 
tie  a  flat  repudiation  of  the  declaration  made 
In  section  21  of  the  act,  th£t  the  salaries  pro- 
vided are  graded  in  proportion  to  population 
and  necessary  Berrtces  required. 

Again,  it  Is  a  well-known  fiact  fiiat  large 
•mounts  of  fees  taxed  In  the  varloos  county 
offices  are  not  collectible,  because  tbe  parties 
against  wIkhu  tb^  are  taxxd  are  insolvent, 
wortbless,  and  unable  to  and  do  not  pay. 
This  court  ma;  take  Judicial  cognizance  of 


that  fact  It  cannot  be  said  that  such  fees 
have  not  been  earned  by  the  officer  taxing 
them.  Because  they  are  never  collected,  and 
never  paJd  into  the  treasury,  and  there  Is  not 
enough  of  those  that  have  been  collected  to 
make  tbe  amount  of  salary  fixed  by  the  act, 
such  officer's  salary  Is  cut  down  thereby  be- 
low the  amount  fixed  by  the  gradation  there- 
of In  proportion  to  population  and  necessary 
services  required.  It  cannot  be  said  that  such 
deficiency  or  decrease  arises  from,  or  Is  caused 
by,  a  decrease  In  the  services  required  or  per- 
formed. The  services  have  been  performed  In 
such  coses,  and  not  paid  for,  and  no  provision 
Is  made  for  their  payment.  There  se^s  to 
be  absolutely  no  escape  from  the  conclusion 
that  In  that  case  compensation  Is  not  graded 
by  the  act  In  proportion  to  population  and  nec- 
essary services  required,  for  In  that  case  the 
salary  provided  for  Is  not  paid,  and  neces- 
sary services  required  and  performed  are  not 
paid  for  at  all.  Therefore  the  act  does  not 
grade  compensation  according  to  population 
and  necessary  services  required.  And,  being 
local  and  special,  and  failing  to  so  grade  the 
compeusatlon,  the  act,  as  to  county  officers, 
falls  within  the  Inhibition  of  the  constitutional 
provision  against  local  and  fecial  legislation, 
and  does  not  fall  within  the  exception  to  tbat 
provision,  and  therefore  Is,  In  my  opinion,  un- 
constitutional and  void. 


01  lod.  App.  78) 
BBESON  et  al  T.  TICB.1 
(AiH>elIate  Court  of  Indiana.    Dec  1,  1896i) 

AKIUALS — lUPOUNDINO — "RuyNIKO  AT  LaBOB*^ 
HiOHWAT— Is  NOT  JL,  "PpBLIO  COMMOIT." 

1.  A  public  blghwRT  la  not  "uniDcIosed  land  or 
public  common,'^  within  the  meaniug  of  Bumi^ 
Rev.  St.  1804,  fi  2833  (Homer'B  Rev.  St  1890,  1 
2fU9),  aathoriziug  tbe  impounding  of  animau 
found  pasturing  in  such  plnces. 

2.  Unda-  Burns*  Bev.  St  1894.  |  2838  (Hoi> 
ner't  Rev.  St  1896,  |  2643a).  making  It  the  duty 
of  the  road  supervisor  to  Impoood  stock  niiuiLng  at 
large  on  the  roads,  cowb  which  are  In  charge  of 
boys  who  herd  them  cannot  be  consIdMea  as 
"running  at  large." 

Appeal  from  circuit  court,  Hamilton  conntyi 
B.  R.  Stephenson,  Judge. 

Action  of  replevin  by  Carl  Beeson  and  Wil- 
lis Beeson,  by  their  next  friend,  against  John 
Tlce.  Judgment  for  defendant,  and  plaintiffs 
appeal.  Reversed. 

John  F.  Neal  and  &  D.  Stuart,  for  appi^ 
lanta.  Kane  ft  Kane,  for  appellee. 

RBINHABD,  J.  On  the  8d  di^r  of  June^ 
1805,  tbe  appellants,  Carl  Beeson  and  Willis 
Beeson,  both  minors,  were  In  charge  of  11 
milch  cows  owned  different  persons,  who 
had  intrusted  the  animals  to  their  care,  un- 
der a  contract  made  with  them  which 
they  were  to  herd  the  cows  at  a  certain  price 
per  week  for  each  head.  The  appellants,  on 
tbe  day  named,  and  on  other  days  prior  there* 
to,  were  grazing  the  animals  along  the  pul>- 
Uc  highway  leading  out  of  the  city  of  Nobler 

i&^flarlas  deniaO,  «  N.  S.  lE^ 
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TlUe,  and,  on  tbis  oeoudon,  had  proceeded  bat 
a  short  distance  ftoin  said  <Atj,  on  tbelr  waj, 
as  appellants  claim,  to  Wblte  rlvor,  for  the 
purpose  of  watering  said  cows,  when  thej 
were  overtaken  Iv  the  appellee  who  was  at 
the  time  the  snitervlsor  of  road  district  No. 
6»  In  which  the  animals  were  thm  fonnd,  and 
who  took  said  animals  away  tmm  the  appel- 
lants, and  Into  his  custodr,  dalmlns  to  do  so 
In  pursuance  of  hia  duty  as  snch  officer.  The 
appellee  thereupon  Impounded  the  animals, 
and  posted  a  notice  that  he  had,  as  such  offi- 
cer, on  the  Sd  day  of  June,  1885,  "taken  up 
the  following  described  animals  [being  the 
cows  mentioned],  fonnd  manlng  at  large,  and 
pasturing  upon  the  unlnclosed  lauds  and  pub- 
lic commons  of  NoblesriUe  township,  Hamil- 
ton couD^,  Indiana."  On  the  4th  day  of 
June,  1885,  the  appellants,  by  their  next 
friend,  Instituted  this  action  In  replevin 
against  the  appellee,  for  the  recoveiy  of  the 
possession  of  the  cows.  The  cause  was  tried 
by  the  court,  without  »  JuT*  and  there  was 
a  finding  and  judgment  In  favor  of  the  appel- 
lee, and  against  appellants,  for  costs.  The 
overruling  of  the  appellants*  motion  for  a 
new  trial  Is  the  only  error  assigned. 

There  is  no  substantial  conflict  In  the  evi- 
dence. The  facts  heretofore  set  out  are  prac- 
tically agreed  upon,  and  the  principal  ques- 
tion made  upon  them  Is  as  to  their  sufficiency 
to  entitle  the  appellee  to  the  Judgment  from 
which  this  appeal  Is  taken.  There  was  at 
the  time  no  order  of  the  county  board  per- 
mitting cattle  or  other  animals  to  run  at 
large.  It  would  seem  from  the  reading  of 
the  notice  given  by  the  appellee  that  the  anl- 
mals  were  taken  up  by  the  appellee  by  vir- 
tue of  section  2833,  Bums'  Rev.  St  18&i  (sec- 
tion 2639,  Homer's  Rev.  St.  1806),  which  pro- 
vides that  "whenever  any  animal  shall  be 
found  running  at  large  or  pasturing  upon  any 
at  the  unlnclosed  lands  or  public  commons  of 
any  township,  in  any  county  in  this  state, 
which  shall  not  be  sp«;lfled  in  the  order  of 
the  board  of  commissioners  of  said  county,  as 
In  the  preceding  section  provided,  to  have 
the  right  to  so  run  at  large  or  pasture  there- 
on, any  person  being  a  resident  of  said  town- 
ship shall  be  authorized  to  take  up  and  Im- 
pound said  animals  Id  any  private  or  pub- 
lic pound  within  said  township."  It  will  be 
observed  that  this  section  does  not  authorize 
the  road  eupervlsor,  as  such,  to  take  up  the 
animals,  but  it  authorizes  any  resident  of  the 
township  to  do  so.  Perbkps  the  fact  that 
the  appellee  in  this  cnse  was  the  road  super- 
visor is  Buplcient  evidence  to  prove  that  he  Is 
also  a  resident  of  the  township  In  which  the 
animals  were  taken  up.  The  difflculty,  how- 
ever, of  bringing  the  present  case  within  the 
purview  of  the  section  of  the  statute  above 
quoted,  lies  In  the  fact  that  here  the  animals 
were  not  pasturing  upon  the  public  commons 
or  upon  any  unlnclosed  lands,  for  it  cannot 
be  held  that  a  public  highway  is  a  common 
or  an  unlnclosed  piece  of  land.  The  Interna- 
tional Dictionary  defines  a  common  to  be  "an 
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Inelomd  or  unlnclosed  tract  of  iround,  fbr 
pasturage^  for  pleaaurcv  eta,  the  use  of  which 
belongs  to  the  public  or  to  a  number  of.  per* 
sons."  Anderson's  Law  Dictionary  gives  It 
the  definition:  "The  common  field;  ground 
set  apart  for  public  uses."  We  must  take  Ju- 
dicial cognizance  of  the  fact  that  a  pubUe 
road  or  highway  Is  not  a  common.  It  is  used 
1^  the  public  under  the  right  of  eminent  do* 
main,  and  outside  of  this  the  owner  of  th« 
fee  has  tbe  absolute  dominion  over  the  soil. 
He,  donbtlesB,  has  the  right  of  pasturage  and 
other  products  growing  In  the  soil  of  the  nn- 
traveled  portion  of  the  road  adjoining  his 
lands,  and  may  have  a  remedy  against  all 
persons  trespassing  upon  these  rights.  But 
It  Is  only  by  statutory  enactments  that  a  su- 
pervisor of  highways  or  other  person  Is  au- 
thorized to  take  up  stock,  pasturing  In  the 
highway,  and  it  Is  to  tbe  statutes  alone  that 
the  courts  must  look  when  called  upon  to  de- 
clare such  authority  in  favor  of  any  person. 
Indeed,  it  Is  not  contended  by  the  learned 
counsel  for  the  appellee  that  the  animals  In 
charge  of  the  appellants  In  this  highway' 
were  taken  up  by  the  appellee  under  and  by 
virtue  of  tbe  provisions  of  tbe  section  of  the 
statute  aljove  set  forth.  What  counsel  do  In- 
sist upon  Is  that  section  2838  of  Burns*  Rev. 
St  18M.  (section  2643a,  Homer's  Rev.  St 
1806)  "makes  It  the  duty  of  all  road  super- 
visors, upon  view  or  Information,  to  cause  all 
horses,  mules,  cattle,  etc.,  running  at  large 
upon  the  roads,  commons,  or  nulnclosed  lands, 
within  their  respective  districts,  which  are 
not  authorized  to  run  at  large  by  order  of 
the  board  of  commissioners  as  by  law  pro- 
vided, to  be  Impounded,  etc.,  and  provides  for 
a  penalty  for  failure  to  comply  with  the  act." 
The  section  giving  any  resident  of  the  town- 
ship the  authority  to  Impound  does  not  use 
the  terms  "roads,  commons  or  uninclosed 
lands,"  as  does  the  section  which  makes  tt 
the  duty  of  supervisors  to  take  up  such  stock. 
There  Is,  therefore,  no  provision  In  the  law 
which  In  express  terms  authorizes  the  im- 
pounding of  animals  found  pasturing  In  the 
public  highways.  It  follows,  we  think,  that 
unless  the  cows  were  "rannlng  at  large," 
within  the  meaning  of  the  section  whlcb  re- 
quires the  road  supervisor  to  Impound  snch 
animals,  they  could  not  be  lawfully  taken  np 
by  the  appellee. 

We  have  not  been  able  to  find  any  construc- 
tion of  the  term  "running  at  large"  by  the 
courts  of  our  own  state,  and  counsel  have  not 
called  our  attention  to  any  such.  In  Ander- 
son's Law  Dictionary  the  term  "running  at 
large"  is  defined  as  follows:  "To  stroll  with- 
out restraint  or  confinement  as  for  an  ani- 
mal to  run  at  large."  Under  the  head  of  "At 
Large,"  he  defines  the  latter  words  to  mean: 
"Unconfined;  unrestrained;  in  the  free  ex- 
ercise of  natural  freedom  or  propensities,  as 
an  animal  suffered  to  run  at  large."  Under 
a  similar  statute,  the  supreme  court  of 
Michigan  has  decided  that  a  herd  of  cattle  la 
a  highway.  In  charge  of  a  boy  18  years  did. 
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vhlch  had  been  there  eretr  da^  for  a  week 
or  more,  were  not  at  lai^e,  wltbln  the  mean- 
ing of  the  statute.  The  court  B^d:  "When 
cattle  are  hi  the  public  highway,  In  charge  of 
a  person  directing  or  controlling  their  move- 
ments, they  are  not  running  at  large,  within 
the  meaning  of  the  statute.  The  language 
applies  to  animals  In  the  highway  without 
being  In  the  custody  or  under  the  control  of 
any  person.  Consequently,  the  defendant  had 
no  right  to  Impound  the  cattle  In  this  case,  as 
the  record  shows  that  they  were  being  tend- 
ed by  the  plaJntllTs  servant,  and  were  In  his 
custody."  Bertwhlstle  t.  Cktodrlch,  53  Mich. 
4S7,  19  N.  W.  143.  In  a  case  of  trespass  for 
shooting  a  dog,  It  was  claimed  that  the  de- 
fendant had  a  right  to  shoot  the  dog  by  vir- 
tue of  a  statute  of  Vermont  which  permitted 
such  shooting  of  dogs  running  at  large.  It 
was  shown  that  the  dog  was  In  charge  of  his 
master,  and  was  pursuing  a  fox,  when  shot 
by  the  defendant  It  was  held  that  the  dog 
was  not  running  at  large,  within  the  meaning 
of  the  statute.  Wright  t.  Clark,  50  Vt  130. 
In  a  Catlforula  case  It  was  held  that  cattle 
driven  along  a  road  In  charge  of  a  herder, 
and  which  In  passing  casually  eat  of  the  grass 
growing  on  the  roadside,  are  not  "estray" 
or  "ninulng  at  large,"  within  the  meaning  of 
a  statute  forbidding  cattle  or  stoct  to  run 
at  large  upon  any  public  highway.  Thomp- 
son V.  Corpsteln.  62  CaL  653.  See,  also.  Rus- 
sell T.  Cone,  48  Vt  GOO.  The  California  stat- 
ute also  forbids  the  pasturing  of  cattle  la 
the  highways.  Hie  case  above  cited  declares 
that  driving  stock  along  the  road,  and  per- 
mitting them  casually  to  eat  some  of  the 
grass  growing  therein,  Is  not  such  pasturing, 
as  the  statute  contemplates.  Doubtless,  if 
onr  statute  made  such  pasturing  unlawful, 
and  a  cause  for  talcing  them  up  by  the  su- 
pervisor, the  appellee  would  have  been  Justi- 
fied In  his  act  of  impounding  them;  but  as 
we  have  seen,  the  statute  makes  no  such  pro- 
vision. Here  the  cows  were  actually  pastur- 
ing in  the  road,  as  we  must  assume;  and,  If 
this  were  a  cause  for  taking  them  up,  the 
case  would  be  made  out  But  the  statute  un- 
der which  the  animals  were  taken  Into  cus- 
tody by  the  appellee  applies  only  to  animals 
running  at  large.  Under  the  authorities  cit- 
ed, they  cannot  be  said  to  be  running  at  large 
when  In  charge  of  one  or  more  attendants,  as 
the  animals  were  In  the  case  before  us.  It 
may  seem  difficult  to  understand  why  the  su- 
pervisor should  not  have  as  much  authority 
for  impounding  stock  which  Is  being  pastured 
In  the  public  highways  as  a  private  dtlzeu 
has  to  take  up  animals  found  pasturing  up- 
on the  public  commons.  But  It  does  not  ap- 
pear that  the  legislature  has  conferred  such 
power  upon  a  road  supervisor  or  other  per- 
son, and  It  is  not  our  province  to  read  such 
authority  Into  the  statnte.  The  remedy  must 
be  sought  In  appropriate  legislation.  The 
evidence  Is  Insufficient  to  support  the  finding, 
and  the  motion  for  a  new  trial  should  bs*^ 
been  BOBtalned.  Judgment  reversed. 


OITT  OF  DUNKIRK  t.  WALLAOB.* 
<AweIlate  Conrt  «t  Indiana.    De&  8,  1896.) 
FLaADms— Uonov  to  Mass  CoMPUin  HoM 

Sncirio— EvjDiKca  — Cohtsaot— 

QUANTOK  USRUIT. 

1.  Where  the  facts  alleged  state  a  cause  of 
action,  but  a  more  specific  statement  is  desired, 

the  remedy  is  by  motion. 

2.  Poraible  error  In  the  adntisaloa  of  incompe- 
tent and  immaterial  evidence  is  without  prejudice 
where,  without  such  evidence,  the  findings  are 
yet  lopported  by  relevant  and  uncontradicted  ert- 
deoce. 

8.  Where  a  person  Is  in  possession  of  a  street 
nnder  a  grading  contract  with  the  dty,  and  the 
dty  IntermptB  that  possession  in  order  to  lay  a 
sewer  there,  aad  afterwards  turns  the  street  over 
to  anotlier  person  to  be  macadamized,  the  dty 
must  pay  for  the  grading  done  under  the  original 
contract 

Appeal  from  drcnlt  court,  Jay  oounty;  IX 
X>.  Hdler,  Judge. 

Actum  by  Patrldc  Wallaoe  agabut  the  dtsr 
of  Dunkbk  tot  breadi  ot  contraeL  From  a 
Judgment  In  tarat  of  ^alntU^  defoidant  ap- 
peals. Affirmed. 

Headlngton  &  La  FoUette  and  J.  J.  Stewart, 
for  appellant    Bell  &.  Boss,  for  antellee. 

BOSS,  J.  The  appellee  sued  and  recovered 
judgment  against  the  appellant  for  |760.  It 
appears,  from  the  facta  alleged  In  the  com- 
plaint, that  on  the  7th  day  ot  October,  1891, 
Hayes  &  Bees,  contractors,  entered  into  a 
contract  with  the  appellant  tor  the  Improve- 
ment of  Meridian  street  In  said  city;  that 
Bees  subsequently  sublet  his  Interest  In  the 
contract  to  Edmnnd  Stack  and  John  Buckley; 
that  Hayes,  Sta(^  and  Bui^y  thereupon 
sublet  the  work  to  the  appellee,  Patrick  Wal- 
lace, who  undratook  and  agreed  to  fulfill  the 
terms  and  condltl<His  of  the  contract  with  the 
appellant;  that  appellee  commenced  the  Im- 
provement and  prosecuted  the  work  for  many 
weeks,  with  the  knowledge  and  consent  of 
the  appellant  and  had  almost  completed  the 
grading.  In  accordance  with  said  contract 
when  the  appellant  without  the  knowledge  or 
consent  of  appellee,  entered  Into  a  contract 
with  one  A.  A.  Knapp  Company  for  the  con- 
structlou  of  a  sewer  In  and  along  said  Merid- 
ian street  where  being  improved;  that  the  ap- 
pellant requested  appdlee  to  cease  work  to 
permit  the  laying  of  the  sewer  before  hbi 
work  was  completed;  and  that,  upon  his  re- 
fusal to  quit  and  give  possession  ot  the 
street  the  appellant  threatened  to  enjoin  him 
from  the  further  prosecution  of  said  work, 
whereupon  he  ceased  to  work,  and  permitted 
the  sewer  contractors  to  take  possession  of 
the  street  for  the  purpose  of  putting  In  such 
sewer;  that  when  he  ceased  work,  and  gave 
up  possession  to  the  sewer  contractors.  It  was' 
late  in  the  season,  and  at  a  time  when  be 
could  do  little  more  by  way  of  completing  his 
contract;  that  up  to  that  time  be  bad  ex- 
pended in  making  the  improvement  $1,050^ 
which  was  In  the  way  of  grading  and  filling, 
and  was  a  permanent  Improvement  and  val- 

>  SiipsrsMtad  by  opinion,  «  N.  B.  4S1. 
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aaUe  to  tbe  appellant;  that  when  the  sea- 
son opened  again,  so  that  appellee  could  prose- 
cote  hlB  work,  the  appdhint,  without  biB 
knowledge  <h:  consent,  had  entered  Into  a  cmi- 
tract  with  new  parties  to  macadamize  said 
street,  and  appellant  turned  over  the  posses- 
sion of  said  street  to  the  new  contractor,  to 
the  exclusion  of  appellee,  the  said  new  con- 
tract to  take  the  place  of,  and  the  work  to 
be  done  thereunder  to  be  taistead  of,  tiie  work 
to  be  done  by  appellee.  It  is  also  alleged  that 
the  sewer  contractor  had  done  his  wtfrk  In 
such  a  manner  as  to  seriously  Injure  and  de- 
stroy the  grading  and  work  done  on  the  Im- 
provement by  appellee^  and,  although  appel- 
lant had  been  requested  to  hare  said  street 
placed  In  the  condition  It  was  when  appellee 
turned  it  over  to  the  ae-wer  contractor,  appel- 
lant had  ftlled  and  refused  to  comply,  refused 
to  recognize  aj^llee's  right  to  complete  said 
work,  and  refused  to  recompense  him  for  the 
work  done,  or  to  refund  the  money  he  had  ex- 
pended thereon. 

When  the  appellant  made  the  contract  for 
the  improvement  of  the  street  In  qu^tlon,  It 
granted  to  the  contractors  and  those  acting 
under  them  the  right  to  take  possession  of  the 
street  for  the  purpose  of  making  the  Improve- 
meut,  and  it  had  no  right  to  Intrafere  with 
the  legitimate  prosecotlon  of  that  woik  any- 
more tluin  if  it  woe  an  Individual  and  had 
made  the  contract  and  any  Interference  by 
tt,  resulting  In  injury  w  damage  to  the  caof 
tract<ns  or  their  subcontractors.  It  must  an- 
swer for.  It  conid  not  rescind  the  contract 
with  appellee's  assignors,  and  make  another 
with  other  parties,  to  the  Injury  of  appellee, 
without  incurring  a  liability  for  the  damages 
lesulthig  to  appellee  therefrom.  According 
to  the  allegations  of  the  complaint,  the  appel- 
lee did  a  great  amount  of  wi»:k  pursuant  to 
the  terms  of  his  contract,  and  this  work  the 
appellant  by  Its  subsequent  acts  appropriated; 
and  yet,  because  it  Is  a  municipal  corpora- 
tion. It  has  sought  to  take  advantage  of  ap- 
pellee, and  refused  to  pay  therefor.  It  is  to 
be  hoped  that  there  is  some  little  honor  in 
the  administration  ot  municipal  afCaIrs,  and, 
if  unscrupulous  persona  get  into  control,  and 
aim  to  cheat  or  dtfraud  tiiose  who  deal  hon- 
estly with  such  corporations,  that  the  courts 
wIU  not  hesitate  to  protect  the  innocent,  and 
see  that  their  injuries  are  compensated  in 
damages. 

Several  technical  objections  have  been  made 
to  the  complaint,  bnt,  while  It  is  more  or  less 
disconnected  In  Us  allegations,  we  think  the 
facte  alleged  generally  state  a  cause  of  action, 
and  are  suffldoit  to  withstand  a  demurrer. 
If  the  appellant  desired  a  more  specific  stete- 
ment  of  the  facts,  ite  remedy  was  by  a  mo- 
tlcm  for  that  purpose. 

The  cause  was  tried  by  the  court  without 
the  intervention  of  a  jury,  and  a  general  find- 
ing made  In  favor  of  the  appellee.  The  ap- 
pellant filed  a  motion  for  a  new  trial,  which 
was  overruled  by  the  court,  and  this  rulhig 
Is  the  basis  for  the  second  specification  of  ec- 


rw  assigned.  Of  the  2S  reasons  embraced  In 
the  motlcn  for  a  new  trial,  24  of  them  relate 
to  rulings  of  the  court  In  ihe  admission  and 
exclusion  of  evidence.  If  It  were  true  that 
a  part  of  the  evidence  admitted  over  appel- 
lant's objection  was  Incompetent  and  Irr^e- 
vaut^  a  question  we  do  not  decide,  nev^he- 
less,  if  It  were  all  withdrawn,  there  is  still  an 
abundance  of  rdevant  and  uncontradicted 
evidence  to  sustain  the  court's  findings  on 
most  of  the  questions  of  fact  As  to  the 
other  qoestlons  of  fact,  upon  which  the  evi- 
dence complaJiud  of  had  no  bearUig  what- 
ever, there  Is  some  conflict  In  the  evidence; 
but  the  trial  court  gave  credence  to  that  In- 
troduced on  behalf  of  appellee,  and  we  can- 
not disturb  ite  finding. 

After  reading  the  evidence  we  fed  justified 
in  saying  that  the  appellee  was  rightfully  hi 
possession  of  the  street,  and  making  the  im- 
provement, at  the  time  he  was  stopped  by 
the  appellant,  ev&a  thou^  the  time  granted 
in  the  original  contract  for  the  completion  of 
the  work  had  exph«d.  The  appellant,  at  the 
time  ite  ofScers  required  the  appellee  to  cease 
work,  did  not  demand  that  be  do  eb  because 
the  wwk  was  not  completed  within  the  time 
specified  in  the  contract,  but  in  ordor  to  en- 
able the  aiq;)enant  to  put  In  a  sewer  which  it 
wanted  put  in  befcve  appellee  should  omi- 
plete  his  work.  These  focts  not  only  show 
that  the  appellant  rec<^nized  the  right  of  the 
appellee  to  do  the  work,  but  that  the  town 
authorities  did  not  want  him  to  complete  the 
WOTk  until  after  the  sewer  was  put  in.  If 
the  aK>dlant  saw  fit  to  interfere  with  the  ap* 
pellee's  woi^  resulting  In  injury  to  him,  it, 
and  not  he^  should  suffer  therefor.  .When 
it  subsequently  entered  into  a  new  contract  to 
Improve  the  street  with  macadam,  and  turned 
the  street  over  to  the  new  contractor,  it  ap- 
propriated the  work  already  done  by  the  ap- 
pellee, and  justice  requires  that  it  should  pay 
therefor.  The  damages  assessed  are  not  ez^ 
eesslve.   The  judgment  is  affirmed. 


m  ind.  App.  40e) 
SPRINGFIELD  FERTILIZBB  GO.  v. 
TOMPKINS. 
(Appellate  Conrt  of  Indiana.    Dec.  2,  1886.) 
Fbinoitaxi  and  Aobnt  —  CoHTBACT  —  Pakoi,  EVfr 

DSNOB— LlABILITT  OV  AOBIIT. 

1.  An  agent  for  the  sale  of  goods  of  a  manu- 
facturing company,  under  a  written  contract  by 
which  he  agreed  to  indorse  all  notes  taken  from 
cnatomers,  is  not  bound  to  indorse  a  note  taken 
for  goods  sold  by  a  general  ag«it  of  the  company 
over  his  protest,  and  after  his  statement  that  he 
would  not  indorse  the  note,  altbou(;b,'  after  the 
sale  was  made,  he  delivered  the  goods  aold,  and 
took  the  note  therefor,  the  same  as  other  cus- 
tomers' notes,  but  refused  to  indorse  it. 

2,  The  fact  that  a  written  contract  of  agency 
states  that  it  coDtains  all  the  contract  between 
the  parties,  and  that  no  verbal  agre«nent  be 
binding,  will  not  prevent  the  agmt  from  proving 
by  parol  that  a  transaction  between  them  was  not 
within  the  contract. 

Appeal  from  circuit  court.  Bush  conn^; 
John  D.  Miller,  Judge. 
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Action  by  tiie  Springfield  Fertilizer  Oom- 
pany  against  John  W.  Tom]>klnB.  Judgment 
for  defudan^  and  plaintiff  ajj^eals.  Af- 
flnnedi 

Henley  &  Guffin  and  Morgan  Sc  Morris,  for 
appellant.   Oullen  &  Megee.  for  appellee. 

RBINHABD,  J.  A^eUant  sued  appellee  In 
tbe  court  belov  on  an  account,  alleging  in  (ta 
complaint  tbat  the  appellee  was  Indebted  to 
the  appellant  In  tbe  sum  of  9IOO  for  goods  and 
merchandise  sold  and  d^vered  to  the  appel- 
lee at  his  special  instance  and  request,  as 
shown  by  contract,  a  copy  ot  which  Is  filed 
with  the  com^alnt,  muked  "Exhibit  B"  and 
"Exhibit  O,"  and  a  bill  of  particulars  of  which 
Is  filed  with  the  complaint,  mailed  "Exhibit 
A";  that  the  sum  of  f 91.20  was  due  Decem- 
b«  26.  1881,  and  Is  wholly  unpaid,  fdthongh 
paymmt  of  said  sum  was  demanded  at  the 
date  of  the  maturi^  of  said  debt;  wherefcwe, 
etc.  The  written  and  printed  contract  for 
1802  provides  that  "this  paper  contains  the 
foil  and  mtlre  agreement  betwera  parties 
hereto,  and  that  no  outside  verbal  understand- 
ing is  of  any  force  or  effect  whatever,  and  Is 
not  to  be  held  binding."  The  contract  further 
stipulates  that  Tomtddns  Is  appointed  the 
agent  of  the  appellant  for  the  sale  of  Spring- 
field fertilizer  'In  Rnshvllle  and  trade  for  the 
season  of  18^"  The  i4>peUant  agrees  to 
furnish  the  fertilizers  to  Tompkins  in  such 
quantities  as  the  latter  may  from  time  to 
time  (s*der.  Tompltins  agrees  to  order  of  ap- 
pelant as  much  of  said  fertilisers  as  the 
trade  In  said  tenltory  will  demand,  and  to 
aettie  .for  the  same  as  In  the  contract  provid- 
ed. The  titie  In  all  fertilizers  shli^wd  to 
Tomi^Ins,  or  their  proceeds,  Is  to  be  vested 
in  the  a^ieliant,  and  subject  to  Its  order,  un- 
til full  settiement  has  been  made  for  the 
same  by  the  appellee;  but,  In  case  of  loss 
fire,  the  appellee  Is  to  be  rcspcmslble  for  the 
same.  Then  follow  the  prices  for  the  differ* 
ent  brands  of  fertilizers,  "delivered  f.  o.  b. 
cars  at  Rnshvllle,  lud.,  In  car-load  lots.**  It 
Is  further  provided  that  ail  goods  ordei-ed  are 
due  and  payaUe  aa  ftdlows:  Tompklus  to 
pay  freights,  and  deduct  same  tmm  price  of 
goods,  00  days;  "settlements  to  be  made  Juue 
1,  18&-,  for  all  spring  goods  ordered,  and  Oc- 
tobra*  1.  18fr-,  for  all  fiUl  goods  ordered,  In 
farmers'  notes  and  cash,  as  fertilizers  hare 
been  sold,  except  pure  ground  bone,  which  Is 
net  cash  30  days  from  shipment;  all  notes 
to  be  made  payable  at  some  bank,  and  to  the 
order  of  the  Springfield  Fwtillzer  Company; 
said  notes  not  to  run  IcHiger  than  six  mouths 
from  date  of  sale  for  spring  goods  sold,  and 
not  longer  than  12  months  from  date  of  sale 
for  fall  goods  sold;  notes  to  draw  6  per 
cent.  Interest  from  date,  and  to  be  guaran- 
tied by"  Tompkins.  Tompklus  aj^rees  to  take 
no  othfHT  agency,  nor  to  become  Interested  in 
any  way  in  the  sale  of  any  other  fertilizers 
during  the  season  of  1S92;  also,  to  circulate 
such  advertising  matter  as  may  be  supplied 


from  time  to  time,  and  to  diligently  canvass 
the  t^Titoiy  assigned,  and  to  woik  up  the 
trade  faithfully.  The  company  reserves  the 
right  to  Kvaia  the  agency  at  aoy  time  when 
Tomi^lns  shall  fiUl  or  neglect  to  perform  the 
duties  thereof.  The  contract  for  the  season 
of  1891  does  not  differ  materially  In  Its  terms 
from  that  for  the  season  of  1892.  The  e4>pel- 
lee  answered  the  geucnii  d«Ual  and  payment. 
The  appellant's  reply  of  general  denial  closed 
the  issues.  The  cause  vras  tried  by  the  court, 
and  resulted  In  a  finding  and  Judgment  for  ap- 
pellee. The  sole  error  relied  upon  is  the  over- 
ruling of  the  motion  for  a  new  triaL  The 
grounds  assigned  In  this  motion  are  as  f<^ows: 
"(1)  The  decisitm  of  the  court  Is  contrary  to 
law.  The  decision  of  the  court  is  contrary 
to  the  evidmce.  (3)  The  decision  of  the  court 
Is  not  sustained  by  snlficlent  evidence;,  (4 
The  court,  on  the  trial  of  said  cause,  permit- 
ted, over  the  obJecUm  of  plahiUff,  the  defend- 
ant and  Robert  TompkUis,  John  Cohn,  and  A. 
N.  Morris  each  to  testify  that  defendant  tfrid 
the  agei^  of  plaintiff  that  he  (defendant)  would 
not  make  any  sale  to  said  M(htIs,  and  wonid 
not  guaranty  any  note  that  might  be  given  by 
said  Norrls  for  goods  sold  to  said  Norrls  by 
said  agent  of  plaintiff,  J.  H.  Spencer  by 
name;  tn  an  of  which  the  court  erred." 

It  will  be  seen,  from  the  pleadings  and  con- 
tract above  set  forth,  that  the  appellee  was 
the  local  agent  for  the  appelant  to  sell  fer- 
tUizers.  The  goods  were  to  be  sblpped  to  him 
liy  rail  as  required,  and  he  was  to  sell  them 
to  farmers,  takhig  their  notes  for  the  amount 
due,  which  notes  were  to  be  secured  by  the 
appellee's  indorsement.  It  is  manlffst,  from 
this  arrangement,  tbat  a  large  discretion  was 
necessarily  given  the  appellee  as  to  the  per- 
sons  to  whom  such  sales  were  to  be  made^ 
for  otherwise  the  apiicllee  might  be  forced  to 
incur  risks  and  liabilities  that  an  ordinarily 
prudent  business  man  would  not  be  willing  to 
assume.  There  is  evidence  to  prove  that  one 
John  H.  Spencer,  a  geuonl  agwt  of  the  ap- 
pellant, who  had  authority  to  sell  the  app^- 
lant's  goods  and  establish  agencies,  came  to 
BushvIUe,  and  Informed  the  appellee  that  he 
was  about  to  make  a  sale  of  a  shU)ment  of 
fertilizers  to  one  Norrls.  Appellee  protested 
that  Norrls  was  insolvent,  and  that,  If  a  rale 
was  made  to  him,  he  (appellee)  would  refuse 
to  Indorse  or  guaranty  any  uote  tiiat  Xorrls 
might  execute.  Spencer  nevertheless  sold  the 
goods  to  Norrls,  and  the  fertilizers  were  ship- 
ped In  bulk,  with  a  consignment  sent  the  ap- 
Ijellee  on  bis  order.  Norrls  came  to  the  car, 
and  received  the  fertilizers,  and  executed  his 
note  to  appellant  for  the  amonnt  due  from 
him,  dellveiiug  the  same  to  the  appellee. 
The  appellee  sent  the  note  to  the  appi>llant, 
but  refused  to  Indorse  It  The  appellant  now 
seeks  to  hold  the  appellee  liable  fur  the  price 
of  the  goods  sold  to  Nonls,  and  this  Is  the 
subject  of  controvenqr  in  this  action.  If  the 
court  believed  the  evidmce  of  the  appellee, 
above  alluded  to.  It  was  amply  Justified  in  its 
finding.   The  transaction  with  NoitIs  was  not 
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In  Tlt^HoD  of  fba  •wtMax  contract  between 
appeUee  and  appelant.  Tbe  appellant,  for 
alight  appearing  In  tbe  contract,  waa  at  Ub* 
«rty  to  make  any  sales  within  the  appellee** 
territory  that  It  elected  to  make,  bat  It  cer^ 
talnly  covld  not  hold  the  appellee  liable  there- 
tm  on  his  ccmtncL  The  appellant's  learned 
counsel  insist  that  the  evidence  as  to  snch  In- 
dependent sale  was  In  plain  contravention  of 
the  proTlslona  of  the  written  contract.  Bren 
If  this  were  tnie,  we  do  not  aee  bow  the  ap- 
pellee conld  be  bound  liy  the  transaction  nn- 
less  be  -hftd  some  connectitm  with  the  sale. 
If  he  did  not  agree  to  the  sale,  but  protested 
tbat  he  would  not  assume  tbe  responsibility 
for  It,  we  do  not  understand  by  what  princi- 
ple of  law  he  can  be  fwced  to  make  good  the 
loss.  But  the  sale  to  Norris  by  Spencer  waa 
not  a  TlidatltKi  of  tbe  contract.  The  appBl- 
lant  having  the  rl^t  to  make  such  independ- 
ent sales,  and  its  agmt.  Spacer,  having  the 
general  authority  to  do  sc^  there  was,  noth- 
ing In  the  contract  between  appellant  and  ap- 
pellee which  would  prevent  the  performance 
of  such  an  act  It  is  true  the  contract  stipu- 
lates  that  it  "contains  the  full  and  entire 
agreement  between  the  parties  thereto,  and 
that  no  outside  verbal  understanding  is  of 
any  force  or  effect  whatever,  and  Is  not  to  be 
held  binding."  But  the  transaction  between 
Spencer  and  NtHTis  had  nothing  whatever  to 
do  with  the  contract  between  these  parties, 
and  bow  the  appellee  can  be  Raid  to  have  vio- 
lated Its  conditions  or  provisions  by  refusing 
to  assent  to  tbe  act  of  Spencer  Is  not  easy  to 
perceive.  It  is  not  the  theory  of  appellee  that 
he  and  Spencer  had  a  private  understanding 
that,  although  the  sale  to  Norris  was  to  be  ef- 
,fected  through  him,  he  was  not  to  t)e  held 
responsible  for  such  sale;  nor  does  the  evi- 
dence relied  upon  by  him  warrant  any  such 
constmctlon.  On  the  other  hand,  as  already 
stated,  the  appellee's  evidence  shows  that  the 
sale  waa  made  by  Spencer  over  the  apppllee's 
protest,  and  in  the  face  of  his  declaration 
tliat  be  would  not  Indorse  the  note.  The  evi- 
dence sustains  the  finding. 

For  the.  reasons  already  stated,  the  court 
committed  no  error  In  admitting  evidence  to 
prove  the  transaction  between  appfllant's 
agent,  Spencer,  and  Norris,  and  what  was  said 
upon  the  subject  between  said  Norris  and  ap- 
pellee. Nor  can  we  say  that  the  fact  that 
Tompkins  ordered  the  fertilizer,  iDCliidlng  that 
of  Norris,  and  charged  himself  with  It,  and 
notified  Norris  of  its  aiTlval.  is  conclusive  evi- 
dence that  the  sale  to  Nnrris  was  not  an  In- 
dependent sale  by  Spenoer,  but  was  effected 
by  Tompkins  in  the  performance  of  bis  con- 
tract with  appellant  That  It  was  evidence 
Of  that  fact  we  readily  grant.  But  the  court 
had  other  evidence,  and  was  not  concluded  by 
the  establishment  of  this  fact  alone.  It  was 
the  duty  of  the  court  to  consider  all  the  facts 
proved,  and  then  decide  whether  the  sale  was 
made  bjr  Tompkins  In  the  course  of  his  en^ 


ployment,  or  nu  u  Independent  sale  by 
Spencer,  ^nw  same  Is  true  as  to  tbe  fbct 
that  Tompkins  took  tbe  note.  His  aooeptance 
of  It,  and  Its  tianamlsslfn  by  him  to  appel- 
lant without  bis  Indorsement  thereon,  was  not 
conclusive  proof  that  the  sale  to  Norris  was 
a  part  of  appellee's  business,  under  the  con- 
tract l>etween  him  and  appellant.  It  was,  at 
most,  but  a  etrcumstance.  Other  drcnmstan- 
ces  relied  upon  affect  only  the  weight  of  tbe 
evidence,  as  do  those  already  named.  We 
find  no  reversible  error.   Judgment  afflrmed. 


(17  lad.  App.  TOO 

QUEEN  et  at.  v.  LIPINSKBT  et  al.> 

(Aroeliate  Oourt  of  Indiana.   Deb.  16,  1896i) 

Appeal— Additional  Faktibs. 

Where  Jodgment  Is  rendered  against  sev- 
defendants,  and  certnin  of  them  appeal, 
an  application  by  the  appellants,  after  the  ex- 
piration of  the  Tear  allowed  for  the  appeal,  to 
amend  their  assignment  of  errors,  making  the 
other  defendants  patties,  will  not  be  entei^ 
tained. 

Appeal  from  tdrcnlt  court,  Huntington 
county;  J.  Q.  Cllne,  Special  Judge. 

Action  Simon  H.  Llplnskey  and  Martin 
Mlndnlch  against  Jacob  L.  D.  Queen  and 
others.  Judgment  for  plaintiffs,  and  cotain 
defendants  appeal.  Dismissed. 

Oeo.  D.  Parks  and  France  A  Dungan,  for 
appellants.  B.  M.  Cobb  and  Spencer  *  Bzan- 
yan,  for  appellees. 

DAVIS,  J.  On  the  10th  day  of  May,  1896, 
In  the  Huntington  circuit  court,  Simon  H. 
LIplnskey  and  Martin  Mlndnlch  recovered 
judgment  In  attachment  proceedings  against 
Jacob  L.  D.  Queen  and  William  L.  White, 
First  National  Bank  of  Huntington,  Charles 
W.  Watkins,  and  Alvln  McBndaCTer.  On  Oc- 
tober 28,  189S,  said  Queen,  White,  and  Wat- 
kins  filed  a  transcript  on  appeal  from  said 
Judgment  In  the  office  of  the  clerk  of  the 
appellate  court  Neither  the  First  National 
Bank  nor  the  said  Alvln  McEndaflTer  was  In 
any  manner  made  a  party  to  said  appeal. 
On  August  20.  1896,  appellee  Mlndnlch  filed 
a  motion  In  this  court  to  dismiss  tbe  appeal 
for  the  reason  that  the  First  National  Bank 
and  AIvlTi  McEndafler  were  not  parties  to 
tbe  appeal.  On  the  3d  of  September,  1896, 
after  the  expiration  of  the  year  allowed  for 
the  appeal,  the  appellants  filed  an  applica- 
tion asking  leave  to  amend  their  assignment 
of  errors,  making  said  bank  and  McEndaffer 
parties  to  tbe  appeal,  and  also;  at  the  same 
time  filed  the  refusal  of  the  bank  and  Mc- 
Endaffer  to  Join  In  tbe  appeal.  Tbe  question 
presented  for  our  consideration  Is  Identical 
with  the  question  presented  in  Holloran  r. 
Railway  Co..  129  Ind.  274,  28  N.  B.  &49,  and 
on  the  authority  of  that  decision  tbe  motion 
to  dismiss  is  well  taken.  Appeal  dismissed. 

SRehearlnc  dralad. 
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(18  IsA.  App.  iISi 

INDIANA  CANNING  00.  T.  PBIBST. 
(Appellate  Conrt  of  Indiana.  Dec.  16,  1S96.) 
CoHTftAcm— Bbbach— ETinaitci  or  Dahabb. 
In  an  actlon^for  the  breach  of  a  contract 
to  purchase  all  the  tomatoes  which  plaintiff 
■honld  grow  and  deliver  to  defendant,  plaintiff 
can  recover  only  the  difference  between  the 
contract  price  and  the  cost  of  picking  and  de- 
livering, where  it  la  shown  there  is  no  market 
for  the  tomatoes. 

Ai^teal  from  superior  coort,  Vanderburgh 
ccnmty;  J.  H.  Faster,  Judge. 

Action  by  Henry  A.  Priest  against  the  Indi- 
ana Canning  Ck>mpany  tor  breach  of  a  contract 
to  pnrduae  tomatoes.  From  a  judgment  In 
favor  of  plaintiff,  def*tndant  appeaia.  Be> 
veEsed. 

aucbriat  ft  De  Brnler,  for  appeUant  Mottl- 
■oa.  PoKf  &  daik  and  G.  K.  Denton.  Cor  ao- 
pellee. 

GAVIN,  J.  Appellee  recovered  damages  fCir 
Biipellant'a  refusal  to  carry  out  Its  ooptract 
whereby  It  bad  agreed  to  purchase  from  him 
all  the  tomatoes  he  should  raise  upon  a  cer- 
tain tract  ot  land,  d^veiy  to  be  made  by  ap- 
pellee at  the  ^vdlant's  tactoej.  Ai^idlee's 
evidence  showed  that  op  to  September  12th  he 
fnlOUed  his  part  of  the  contract  toy  ddlrerlng 
tlie  tomatoes  then  ripened,  and  that  be  was 
ready  and  willing  to  perform  it  In  full  by  de- 
Urerlng  1,200  bushels  more  of  the  grade  and 
quality  called  for  hy  the  omtract,  but  t^on  that 
day  ai^ellaut  notified  him  It  would  receive  no 
more  from  him,  wherefore  no  further  effort  to 
deliver  was  made,  bat  the  tomatoes  were  per- 
mitted to  rat  In  the  field.  It  Is  conceded  bf 
appellee  that  the  title  to  the  tomatoes  not  de- 
livered never  passed  to  appellant,  a&d  fiiat  ap- 
peDee  was  not  entitled  to  recover  the  contract 
price  as  and  for  a  completed  sale,  but  could 
ooly  dalm  socb  damages  as  be  sustained  by  the 
refusal  to  receive  any  more  traiatoea.  Ridgley 
T.  Motmey  (Ind.  App.)  4S  N.  D.  S48;  Shipps 
T.  AdUnson,  8  Ind.  App.  606,  86  N.  B.  876. 
An  eramlnatlon  of  these  cases  and  the  anthwl- 
ties  therein  dted  will  dlscloae  that  It  Is  Incunt- 
bent  qpon  him  who  claims  such  damages  to 
present  to  the  court  such  data  as  are  necessary 
to  enable  the  court  or  Jury  to  properly  deter- 
mine the  amount  of  damage  actually  sustained. 
This  the  appellee  did  not  da  Assuming  that 
he  did  prove  that  there  was  no  available  mar- 
ket for  the  tomatoei^  and  that  be  was  thereby 
Justified  In  allowing  them  to  rot  iqion  the 
ground,  stUl,  before  ap[>ellee*8  damages  could 
be  ascertained,  it  was  essential  that  be  should 
prove  the  cost  of  picking  and  delivering  them. 
They  were  raised  six  or  seven  miles  from  the 
fft^tory.  .  If  the  tomatoes  were  worthless,  then 
the  most  which  he  could  ask  would  be  the  con- 
tract price,  less  the  cost  of  performing  It  Had 
be  proceeded  to  gather  and  tender  at  the  place 
of  delivery,  be  might  have  maintained  his 
action  for  the  full  contract  price;  but,  not  hav- 
ing done  this,  be  ought  not  to  recover  aa  though 


he  bad  so  dime.  There  was  no  evidence  what- 
ever as  to  the  cost  of  gathering  and  delivering 
the  tomatoes,  nor  aa  to  the  value  of  the  toma- 
toes in  the  field.  It  Is  true,  the  Jury  deducted 
10  cents  per  bushel  from  wtiat  would  otherwise 
be  the  contract  price,  possibly  intending  this  as 
an  allowance  for  such  expense,  but  there  is  not 
a  particle  of  evidence  to  enable  ts  to  determine 
whether  or  not  this  was  the  correct  amount. 
The  evidence  Is,  therefore,  Insufflcleut  to  estab- 
lish appellee's  claim  to  more  than  nominal  dam- 
ages. Judgment  reversed,  with  Instructions  to 
sustain  the  motion  for  new  trlaL 


(16  lad.  App.  44Xt 
ARNOLD  ct  sL  V.  RIFNEa 
(AppeUate  Court  of  Indiana.    Dee.  IBw  1898.) 
Uarribd  Wombn— Acnov  tob  Eabmixm. 
A  married  woman  may  sue  for  compensa- 
tion for  nursing  a  stranger,  as  Bev.  St  1S81,  | 
61S0  (Bums*  Rev.  8t  1894,  |  6976),  gives  a 
married  woman  the  ownerahlp  of  all  earnings 
from  any  service  rendered  by  hw  fur  pnsons 
other  tiwn  her  hnsbai^ 

Appeal  from  drcult  coort  HwT  tataxtrt 
B.  H.  Bnndy,  Judge. 

Actum  I7  Jennie  Bifnw  against  OUver  O. 
Arnold,  administrator  do  bonis  non  of  tbo  9B- 
tate  of  wniiam  Rlfner.  A  motion  tea  a  new 
trial  after  a  verdict  for  plaintiff  was  denied, 
and  d^endant  appeals.  Affirmed. 

Brown  &  Brown  and  O.  N.  Mlkels,  Cor  ap- 
pellant W.  O.  Ballard  and  M.  BL  Forkn», 
for  appellee. 

ROSS,  J.  The  a^Dee  filed  In  the  ofllce  of 
the  clerk  of  Henry  county  a  dahn  against 
the  estate  of  William  BIfner,  of  which  appe- 
lant Is  administrator  de  bonis  non,  tmt  serv- 
ices rendered  In  nursing  and  caring  for  the  de- 
cedent In  his  Ufetlme.  The  cbim,  not  having 
been  allowed,  was  transferred  to  the  issue 
dodcet,  and  a  trial  bad  before  a  JU17,  resulting 
In  a  verdict  In  her  favor  for  91,084.  The  qnes- 
tlons  urged  on  this  api>eal  arise  on  the  mllng 
of  the  conrt  In  ov€TrulIng  the  appellant's  mo- 
tion for  a  new  trlaL  It  Is  very  earnestly  In- 
cdsted  that  the  verdict  of  the  Jury  Is  not  sus- 
tained by  sufficient  evidence;  that  there  Is  no 
evidence  xtpon  which  appellee's  claim  can  rest; 
tliat,  even  It  she  did  render  the  services  claim- 
ed, she  bad  no  rlgbt  of  action.  Inasmuch  aa 
she  vras  a  married  woman  at  the  time  she  ren- 
dered the  alleged  services. 

Section  5130,  Rev.  St  18S1  (section  697S. 
Bums'  Rev.  St  1894),  provides  that  married 
wranan  may  carry  on  any  trade  or  business 
and  perform  any  labor  or  service  on  her  sole 
and  separate  account.  The  earnings  and 
pr^to  of  any  married  woman,  accruing  from 
her  trade,  business,  services  w  labor,  other 
than  labor  for  her  bosband^  shaO  be  her  sole 
and  aeparate  property."  Prior  to  the  enact- 
ment of  this  statute^  the  common  law  was  In 
force  In  this  state*  and  the  earnings  of  a  wife 
belonged  to  her  husband.  Baxter  t.  Pilfftett'i 
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Aflm'r,  27  Ind.  490;  Jenklni  t.  Fllnn,  37  Ind. 
%19.  By  tbis  statate,  howerer,  the  earnings 
and  profits  of  a  married  woman  bdong  to  her. 
Th«  appellant  Inulsts  that  It  la  not  the  eun- 
IngB  of  all  of  her  labor  except  that  rendered 
for  her  famllj  that  Is  hers,  but  that  it  la  onl7 
the  earnings  and  profits  resulting  from  her  la- 
bor In  carryliv  on  a  trade  or  business  that 
the  statute  makes  her  property.  We  cannot 
concur  in  this  contention.  The  statute  spe- 
cially glres  to  a  married  w(Knan,  not  only  the 
earnings  and  profits  a,ccnitng  from  any  trade 
or  business  carried  on  by  her,  whether  the  re- 
sult of  hee  own  labors  or  no^  but  it  also 
makes  her  the  owner  of  her  earnings  when 
she  performs  serrlces  for  persons  ether  than 
her  husband  or  her  faml^.  The  statute  does 
not  rellere  the  wife  from  the  performance  of 
any  of  the  duties  owing  to  her  husband  or 
family,  but  It  simply  Tests  In  her  the  owner- 
ship of  the  earnings  resulting  from  her  serv- 
ices to  others.  The  serrlces  claimed  to  hare 
be«i  rend«ed  by  the  appellee,  for  which  she 
filed  the  claim  in  controTCrsy,  were  not  such 
as  were  owing  from  her  to  either  her  husband 
or  her  family,  and  were  not  rendered  for 
their  comfort,  welfare,  or  benefit.  They  were 
rendered  to  a  stranger,  to  whom  she  owed  no 
such  duty.  If  the  serrlces  were  rendered  by 
the  appellee,  there  can  be  no  donbt  but  that 
she  Is  the  proper  person  to  recelre  pay  there- 
for. 

Gonnsel  very  earnestly  attack  the  rerdlct 
of  the  Jury,  Inslstliv  that  the  erldence  dis- 
closes not  only  that  the  appellee  and  her  rela- 
tlres  (who  they  pay  were  her  witnesses)  are 
attempting  to  defraud  this  estate,  but  that  ap- 
p^ee  has  failed  to  prore  that  she  rendered 
the  serrlces.  We  hare  read  the  evidence  with 
more  than  ordinary  care,  and  are  convinced 
that  the  evidence  Introduced  on  the  part  of  the 
appellee  fully  sustains  her  claim.  In  fact,  If 
the  decedent  was  as  helpless  and  as  much  of 
a  care  as  many  of  the  witnesses  testify  he 
was,  the  apitellee  not  only  assumed  grave  re- 
sponsibilities and  risks,  but  rendered  very 
onerous  and  unpleasant  services  for  him. 
Such  serrlcra,  when  rendered  for  a  stranger, 
are  much  -  more  unpleasant  and  distasteful 
than  when  rendered  for  one's  own  family,  and 
this  probably  accounts  for  the  value  placed  by 
the  witnesses  on  such  services.  True,  In 
many  respects  the  testimony  of  the  witnesses 
for  the  appellant  might  be,  when  submitted 
to  a  Jury,  sufficient  to  discredit  that  given  in 
favor  of  the  appellee;  but  the  testimony  of  all 
of  the  witnesses  may  be  true,  and  yet  the  ap- 
pellee be  entitled  to  recover.  If  we  gather 
correctly  the  testimony  of  the  appellant's  wit- 
nesses, none  of  them  denied  the  facts  testified 
about  by  the  appellee's  witnesses.  They  sim- 
ply testified  from  their  knowledge  and  obser- 
vation. None  of  them  testified  that  the  de- 
cedent did  not  do  as  appellee's  witnesses  tes- 
tified, or  that  appellee  did  not  render  the  serv- 
ices, but  simply  testified  that,  from  their  ob- 
servation, the  decedent  was  not  In  the  condi- 
tion that  appdlee's  witnesses  testified  ha  waa. 


Tb»  fnstructtona  glren  by  fhc  court,  of 
wliich  the  i^pellant  complaIi»,  were  proper, 
In  view  of  the  statute  above  referred  to, 
which  gives  to  the  wife  the  ownership  of  all 
her  earnings  accruing  from  any  services  ren- 
dered by  her  for  persons  other  than  her  hus- 
band or  her  family. 

Wo  find  no  error  for  which  the  judgment 
of  the  court  below  shoold  be  rcrerBcd.  Judg- 
ment aiBrmed. 


(IS  Ind.  App-  4M) 

METZOBB  r.  SCHULTZ. 
(Appelate  Court  of  Indiana.    Dec  16,  1896.) 

EviBBIfCB— PBBSUHFTIOS. 

The  preiumption  that,  at  a  certain  time 
after  a  gait  pipe  wai  put  up.  It  was  properly 
supported,  arising  from  the  fact  that  it  was 
so  supported  when  put  up,  is  not  overcome  by 
the  fact  that  after  an  ezplosion,  occurring  later, 
■Q  supports  were  fvuad. 

On  reheating.  Denied. 

For  former  report,  see  48  N,  B.  886. 

LOTZ,  O.  J.  The  appellee,  In  bis  argument 
in  support  of  his  petition  for  a  rehearing,  ear- 
nestly Insists  that  we  overlooked  and  failed  to 
consider  the  point  upon  which  he  placed  his 
chief  reliance  for  an  affirmance  of  the  judg- 
ment,—that  of  Diligence  In  the  manner  ot  con- 
structing and  failing  to  properly  sui^ort  the 
gas  pipe.  Upon  this  question  it  is  contended 
that  the  evidence  is  conflicting,  and  that  It  was 
thCTCfore  a  question  for  the  jury,  and  not  one 
upon  which  this  court  can  arbitrarily  say,  as 
a  matter  of  law.  there  was  no  negligence.  The 
undisputed  evidence  shows  that  a  competent 
and  skillful  gas  fitter  was  employed  to  do  the 
work,  and  his  tmcontradlcted  testimony  was 
that  he  supported  the  pipe  by  chain  or  wire 
suspended  from  the  joist  of  the  building.  It 
was  true,  there  waa  some  evidence  to  the  rf- 
fect  that,  after  the  explosion,  no  nails  or  wire 
or  chain  were  found^  But  tbis  evidence  was 
very  meager,  and  related  to  a  time  after  a 
large  quantity  of  brick  and  dfibris  had  been 
burled  with  great  violence  against  the  pipe  and 
Joist.  But  if  it  be  conceded  that  no  supports 
were  found  after  the  explosion,  this  does  not 
tend  to  prove  the  fact  that  the  pipe  was  un- 
supported on  the  day  the  appellant  leased  the 
premises  to  Potter.  The  undisputed  testi- 
mony showed  that  the  pipe  was  supported 
when  first  erected.  The  presumption  Is  that 
It  so  continued  until  a  cause  arose  sufficient  to 
destroy  such  suppoi-ts.  The  general  rule  Is 
that  things  once  proved  to  have  existed  in  a 
particular  state  are  presumed  to  have  contin- 
ued In  that  state  until  the  contrary  Is  so  estab- 
lished by  evidence,  either  direct  or  presump- 
tive. Smith  V.  Railroad  Oo.,  43  Barb.  225; 
Lawson,  Pres.  Ev.  pp.  126-176.  The  burden 
rested  upon  the  appellee  to  show  that  the  pipe 
was  unsafe  and  improperly  supported  on  the 
day  when  Potter  became  the  lessee.  There 
was  an  entire  absence  of  evidence  on  this 
point   Petition  overruled. ' 
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as  Ind.  App.  ttO 

HORNBECK  T.  STATE. 
(Appellate  Conrt  of  Indiana.  Dec  17,  1896.) 
Amauut  aud  BA.TTBRT— Bxcbbsith  Punisbubnt 
OF  Child— QoESTioK  for  Joht. 
Whether  punishment  Inflicted  by^  a  father 
on  his  child,  by  striking  bim  several  times  with 
a  bucg7  whip,  was  so  cruel  and  excessire  as  to 
constitute  assault  and  batterj,  is  a  question 
for  the  juiT, 

Appeal  tram  dradt  court,  Gfeene  oountr; 
WnUam  W.  Moffett,  Judge. 

Ftaulc  Hornbeck  was  ooQTlcted  of  assault 
and  battery,  and  appeals.  Affirmed. 

Axt^  &  Riddle  and  Emerson  Short,  for  ap- 
pellant W.  A,  Ketcham,  Atty.  Gen.,  Merrill 
Uoores,  CIms.  D.  Hunt,  and  W.  EL  Badwell. 
fior  the  Stata^ 

LOTZ,  a  3.  The  appellant  was  Indicted 
and  coDTicted  of  the  crime  of  assault  and  bat- 
teiy  In  the  court  b^ow.  The  only  asslcu- 
ment  of  error  presented  for  oar  consideration 
on  this  appeal  Is  the  OTemillng  of  appellant's 
motion  for  a  new  trial.  The  other  errors  as- 
signed are  waived.  It  la  Insisted  that  the 
verdict  of  the  jury  Is  contrary  to  the  law  and 
not  supported  by  snfflclent  evidence.  The  as- 
sault and  battery  was  committed  upon  the 
person  of  the  appellant's  own  son,  a  lad  of  13 
years,  by  striking  him  a  nmnber  at  times 
with  a  buggy  whip.  The  boy  was  disobe- 
dient, and  the  parent  administered  the  pun* 
ishmrait  for  the  pnipose  of  correcting  him. 
The  appellant's  contention  Is  that  it  was  law- 
ful for  him  to  correct  his  son,  and  punish  him 
fbr  the  disobedience,  and  that  the  punish- 
ment was  neither  ezcesslTe  nor  crueL  The 
law  Is  well  settled  that  a  parent  has  the  right 
to  administer  proper  and  reasonable  chastise- 
meet  to  bis  child  without  being  guilty  of  an 
assault  and  battery;  but  he  has  no  right  to 
administer  tmreasonable  or  cruel  and  Inhu- 
man punishment  If  the  punishment  Is  ex- 
cessive, unreasonable,  or  cruel  It  Is  unlawful. 
The  mere  fact  that  the  punishment  was  ad- 
ministered by  the  appellant  upon  the  p^wn 
of  hia  own  child  will  not  screen  htm  from 
criminal  liability.  Whether  or  not  the  punish- 
ment Inflicted  In  this  case  was  excessive  or 
cruel  was  a  question  for  the  juiy.  Hinide  t. 
State,  127  Ind.  490.  28  N.  H.  777.  The  evi- 
dence in  this  case  folly  sustains  the  Terdict 
AidsnieDt  afflrmed. 


(16  Ind.  App.  44T) 

TREMAIN  T.  SEYERIN  ct  al. 

(Appellate  Court  of  Indiana.    Dec.  16,  1890.) 

Cuim  JMAIHST  Dhcbabbd  Sdhbtt — Iksoltb.vct 
or  Frixcipal. 

L  Under  R«v.  St  1894, 1  2408  (Rev.  St.  1806, 
I  2313),  declaring  that  the  estate  of  a  deceased 
surety  on  a  contract  shall  not  be  liable  ther(>- 
for  unless  It  is  shown  that  the  principal  is  a 
nonresident  or  Is  insolvent,  provided  that, 
though  the  principal  be  a  resident  and  hEs  in- 
solvency be  not  proved,  the  claim  may  be  al- 
lowed, and  a  sufficient  amount  to  satis^  It  be 
paid  into  eonr^  which  ths  creditor  may  there- 


after obtain  on  showliw  that  he  has  diligently 
prosecuted  the  principal  to  insolvency,  or  that 
such  prosecution  would  not  aTail,-4t  is  enough 
to  prove  insolvency  of  the  principal  at  the  time 
of  the  trial,  without  proof  that  the  payee  used 
due  diligence  to  prosecute  him;  tt  nut  being 
shown  that  the  surety  gave  notice  to  the  payee, 
as  provided  by  sections  1224,  1225,  Rev.  St 
1S94  (sections  1210,  1211,  Rev.  St  1896),  to 
proceed  against  the  principal. 
,  2.  One  who  writes  another's  name,  in  his 
presence,  at  hU  request,  the  other  making  his 
mark  to  the  signature,  does  not  thereby  act  aa 
agent  in  the  makmc  of  the  contract,  so  as  to  be 
incompetent  under  Rev.  St.  ISdi,  $  508.  to  testi- 
fy against  a  decedent  who  was  a  party  thereto. 

Appeal  from  circuit  court,  Decatur  county; 
John  D.  Miller,  Judge. 

Action  by  Henry  Severin  and  others  against 
Milton  R.  Tremaln,  administrator.  Judgment 
for  plaintiffs.  Defendant  appeals.  Affirmed. 

Ewlng  &  Walllngford,  for  qtpellant. 
od  &  Hood,  tor  appellees. 

REINHARD,  J:  This  actlui  was  brought 
In  the  nature  of  a  claim  filed  by  the  appel- 
lees against  the  estate  of  the  appellant's 
decedent  on  a  promissory  note.  The  cause 
was  tried  by  the  court  and  there  was  a  find- 
ing and  Judgment  In  favor  of  appellees,  and 
an  allowance  tor  the  entire  amount  of  the 
claim.  It  Is  Insisted  that  the  evidence  falls 
to  support  the  verdict.  The  evidence  shows 
that  the  note  was  executed  by  the  decedent, 
Charles  Anderson,  as  surety  for  John  Swartz 
and  Samuel  Swartz.  There  was  no  proof 
that  any  suit  was  ever  instituted  against  the 
principals,  or  either  of  them,  and  no  excuse 
is  shown  for  this  omission,  except  that  evi- 
dence was  introduced  tending  to  show  that 
at  the  time  of  the  trial  both  the  principals 
were  Insolvent  No  evidence  was  offered  to 
show  what  the  financial  condition  of  the 
principal  debtors  was  at  the  time  of  the  mar 
turlty  of  the  note  or  thereafter  until  the  time 
of  the  trial.  The  note  fell  due  In  December, 
1805.  It  Is  the  contention  of  appellant's 
counsel  that  the  failure  of  proof  of  the  dili- 
gent prosecution  of  the  note  entitled  the  ap- 
pellant  to  a  finding  and  Judgment  In  his  fa- 
vor, for  the  reason  that  the  failure  to  so 
prosecute  operated  to  discharge  the  appel- 
lant. This  contention  Is  founded  upon  the 
provision  of  the  section  of  the  statute  which 
reads  as  follows:  "If  the  decedent  be  a  sure- 
ty only  in  any  Joint  or  Joint  and  several  con- 
tract or  in  any  Judgment  founded  thereon, 
his  estate  shall  not  be  liable  for  the  payment 
thereof,  unless  It  be  shown  that  the  principal 
Is  a  non-resident  of  this  state  or  is  Insolvent: 
provided,  that  although  the  principal  be  a 
resident  of  this  state  and  his  insolvency  be 
not  proved,  nevertheless  the  claim  may  be 
allowed  against  the  estate  provisionally,  to 
be  paid  on  subsequent  proof  of  the  diligent 
prosecution  of  the  principal  to  Insolvency,  or 
that  such  prosecution  would  not  have  avail- 
ed. The  final  settlement  of  the  estate  shall 
not  be  delayed  by  reason  of  such  allowance, 
but  an  amount  of  money  sufficient  to  dis- 
charge tlie  claim,  w  Its  pro  rata  share  In  case 
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tbe  estate  be  InsolTent,  may  be  paid  Into 
court  for  that  purpose.  After  notice  to  the 
CToditor,  and  od  proof  that  his  demand  has 
been  paid,  or  that  he  has  failed  to  diligently 
prosecute  the  principal,  and  that  such  prose- 
cution would  have  availed,  the  court  shall 
order  the  money  reserved  to  be  distributed 
to  the  heirs  or  legatees.  The  creditor  may, 
at  any  time  after  notice  to  tbe  parties  Inter- 
ested, apply  for  the  payment  of  his  claim; 
and  If  It  appear  that  he  has  diligently  prose- 
cuted tbe  principal  to  insolvency,  or  that 
such  prosecution  would  not  bare  availed,  the 
court  shall  order  bis  claim  to  be  paid." 
Burns'  Rev.  St  1894,  {  2468  (Homer's  Rev. 
St.  1896,  S  2313).  Whether  or  not  this  con- 
tention of  appellant's  counsel  can  be  upheld 
must  depend,  of  course,  upon  the  proper  con- 
Btructlon  of  tbe  statute.  In  tbe  case  before 
us  the  contingency  upon  which  the  ratate  Is 
primarily  exempt  from  liability  has  arisen, 
unless  the  facts  bring  It  within  the  scope  of 
one  of  tbe  exceptions  named.  The  decedent 
was  a  surety  upon  a  joint  or  Joint  and  sev- 
eral contract  His  estate  Is,  therefore,  not 
liable,  unless  the  principals  are  nonresidents 
of  the  state,  or  Insolvent.  It  was  shown 
that  tbe  principals  are  Insolvent  Tbe  estate 
Is,  therefore,  liable.  When  the  Insolvency 
has  been  duly  established,  tbe  lattM-  portion 
of  the  section  quoted— i.  e.  that  portion  which 
follows  and  Is  contained  in  tbe  proviso — can- 
not be  applicable,  for  the  sufficient  reason 
that  no  sucb  case  as  Is  contemplated  by  such 
proviso  has  arisen.  The  case  supposed  is 
one  In  which  the  insolvency  has  not  been 
proved.  In  that  case  tbe  claimant  has  yet 
another  remedy.  He  may  have  tiie  claim 
allowed  provisionally,  to  be  paid  only  in  the 
event  that  he  prosecute  the  principal  to  in- 
solvency after  the  allowance,  or  show  that 
such  prosecution  would  be  of  no  avail. 
When  the  fact  ^f  the  Insolvency  of  the  prin- 
cipal Is  established  In  the  first  Instance,  such 
fact  In  itself  renders  the  estate  liable  with- 
out reference  to  what  niay  take  place  there- 
after. In  tbe  case  at  bar  the  Insolvency  was 
flhovra  to  the  satisfaction  of  the  court  trying 
the  cause.  This  was  sufficient  to  defeat  tbe 
immunity  from  liability  which  would  other- 
wise have  been  available  to  the  estate.  Tbe 
principals  were  shown  to  be  insolvent  and 
therefore  tbe  estate  Is  liable,  notwithstand- 
ing the  decedent  was  a  surety.  This  general 
proposition  Is  admitted  by  the  appellant's 
counsel.  If  we  correctly  interpret  their  brief; 
but  they  further  insist  that  tbe  insolvency 
spoken  of  In  the  statute  haa  reference,  not 
to  tbe  time  of  the  trial,  but  to  tbe  time  of 
ttie  maturity  of  the  note,  and  thenceforth  to 
tbe  day  of  trial.  If  tbe  principal  was  Insol- 
vent during  all  this  time,  then  they  concede 
that  tbe  estate  would  be  liable,  notwltb- 
■tasdlnf  tbe  fact  that  the  decedent  was  only 
a  surety.  The  only  other  alternative,  coun- 
sel claim,  npm  which  tiie  estate  may  be  held 
liable,  is  that  the  claimant  must  show  that 
be  used  doe  dnigeiice  asalnst  the  principal 
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debtor.  By  "due  diligence**  counsel  mean, 
as  they  Inform  us,  that  suit  roust  be  brought 
by  the  holder  of  the  note  at  the  next  term  of 
court  after  the  maturity  of  the  note.  In  oth- 
er words,  their  contention  Is  that  insolvency, 
at  the  time  suit  is  brought;  or  at  the  time  of 
trial,  does  not  raise  any  presumption  of  in- 
solvency prior  to  the  time  when  suit  was 
instituted,  and  that  It  follows  conclusivriy, 
therefore,  that  In  the  present  case  due  dili- 
gence was  not  used.  It  Is  true  that  suit 
might  have  been  Instituted  upon  the  note  as 
early  as  February,  1896.  Whether  the  dece- 
dent was  then  living  or  not  Is  not  shown. 
It  Is  also  tme  that  Insolvency  at  the  time 
of  the  trial  does  not  necessarily  establish  In- 
solvency at  the  time  of  the  maturity  of  the 
note.  But  It  was  not  necessary  to  prove  In- 
solvency In  the  present  ca^e  at  the  time  the 
note  matured,  and  from  that  time  until  suit 
was  brought.  Nor  was  It  incumbent  on  the 
appellees  to  prove  that  the  principal  debtors 
were  prosecuted  to  insolvency,  or  that  due 
diligence  was  used  in  that  behalf  as  soon  as 
tbe  note  matured.  This  Is  not  a  transaction 
betwfv>n  the  bolder  and  Indorser  of  a  note, 
nor  is  It  the  case  of  the  payee  of  a  note 
against  a  surety  thereon,  who  has  given  no- 
tice to  such  payee  to  proceed  against  the 
principal.  Bums'  Rev.  St  1894,  H  1224, 1225 
(Homer's  Rev.  St  1896,  H  1210,  1211).  Or^ 
dinarily,  a  surety  on  a  note  Is  not  exempt 
from  llablllly  by  reaswi  of  the  fact  that  the 
holder  of  such  note  has  failed  to  prosecute 
tbe  principal  to  insolvency  within  a  reason- 
able time  after  the  Instrument  fell  due. 
Sureties,  as  well  as  principals,  are  liable 
thereon  as  long  as  the  action  Is  not  bafred 
by  tbe  statute  of  limitations.  If  tbe  surety 
desires  suit  to  be  instituted  against  the  prin- 
cl[>al  debtor,  be  must  give  notice  to  the  hold- 
er, as  required  by  tbe  statute  last  cited.  It 
Is  not  claimed  that  such  notice  was  given  ha 
tbe  present  case.  The  statute  under  which 
tbe  appellant  claims  Immunity  from  liability 
contains  no  provision  whatever  which  re- 
quires tbe  holder  of  tbe  note  to  proceed 
against  tbe  principal  as  soon  as  the  note  mar 
tures,  or  within  a  reasonable  time  thereafter. 
All  It  requires  at  the  bands  of  the  payee  or 
holder  ts  to  show  that  the  principal  Is  In- 
solvent; 1.  e.  insolvent  at  the  time  of  the 
suit  There  could  be  no  reason  for  giving 
the  statute  tbe  construction  for  which  tbe  ap- 
pellant contends.  Tbe  consequence  of  such 
a  constmction  would  be  that  In  every  case 
where  a  note  upon  which  there  is  a  surety 
had  been  running  for  a  considerable  time 
after  Its  maturity,  and  the  surety  should  die, 
the  failure  of  the  holder  to  bring  suit  imme- 
diately after  maturity  would  discharge  tbe  es- 
tate of  the  surety,  unless  It  be  shown  that  the 
principal  was  insolvent  during  all  the  time  be- 
tween the  maturity  of  the  note  and  the  filing 
thereof  against  the  estate.  The  surety  might 
have  had  ample  time  and  opportunity  during 
bis  life  to  notify  the  holder  to  sue  as  tbe 
■tatote  requlresi  and  yet  be  might  bars  fait 
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ed  to  do  md  thli  failore  would  constl- 
tnte  no  e»»iae  to  tbe  holder  ot  the  note  for 
hlB  own  failure  to  prosecute  such  an  action. 
In  all  such  cases  It  would  be  Impossible  to 
enforce  the  collection  of  the  note  atter  the 
surety's  death,  while,  if  the  surety  were 
alive*  he  would  be  cleai^  liable.  Such  re- 
sulta  as  these,  which  would  tnevitabiy  follow 
■uch  construction,  were  nem  intended  by 
the  legislature  In  the  enactment  of  the  stat- 
ute relied  upon;  and  such  a  c<mBtmction 
would,  in  our  opinion,  be  utterly  unwarrant 
ed.  The  obvious  purpose  of  the  statute  was 
to  compel  the  holders  of  such  datms  as  this 
against  estates  of  deceased  sureties  to  first 
exhaust  the  property  of  the  principal  debtor 
before  recourse  Is  had  against  the  estate  of 
the  decedent.  If  the  principal  Is  at  the  time 
insolvent,  It  would  be  an  Idle  cer^ony  to 
proceed  against  him,  for  nothing  could  be 
accomplished  thereby  exc^t  the  making  of 
unnecessary  costs.  We  therefore  think  that 
the  claimante  had  dcme  all  they  were  rcquir- 
ed  to  do  to  entitle  them  to  Judgment  against 
the  estate  of  the  surety  when  they  proved 
the  Insolvency  of  the  principal. 

Appellant's  counsel  further  Insist  that  the 
court  committed  reversible  error  by  overrul- 
ing his  objection  to  the  testimony  of  John 
Bwartz,  a  witness  for  the  appellees.  Coun- 
sel say  that  **the  objection  was  made  to  his 
competency  under  section  508,  Rev.  St.  18&1, 
which  provides,  Inter  alia,  that  "no  person 
who  shall  have  acted  as  agent  in  the  making 
or  continuing  of  any  contract  with  a  dece> 
dent  shall  be  a  compet^t  witness  in  any 
suit  upon  or  involying  such  contract,  as  to 
matters  occurring  prior  to  the  death  of  the 
decedent,  on  behalf  of  the  principal  to  such 
contract  against  the  legal  representations  of 
the  decedent"  If  the  witness  John  Swartz 
was  realiy  an  agent  of  the  decedent  in  the 
sense  In  which  the  word  is  used  in  the  statute, 
he  was  possibly  not  a  competent  witness.  Ifit 
on  the  other  hand,  he  was  not  such  an  agent, 
bis  testimony  was  properly  rec^ved.  The 
note  was  given  to  Severln,  OBtermyer'&  Co. 
for  a  bill  of  groceries  purchased  of  them  by 
the  firm  of  Samuel  Swartz  &  Son.  The  note 
was  signed  by  Samuel  Swartz  and  John 
Swartz,  the  members  of  said  firm,  as  princi- 
pals, and  the  appellant's  decedent  as  surety. 
John  Swartz,  the  junior  member  of  the  firm, 
was  the  witness  whose  testimony  was  object- 
ed to.  He  testified  that  he  requested  the 
decedent  to  sign  the  note  for  him  as  surety, 
to  which  the  decedent  assented,  and  asked 
witness  to  write  his  (decedent's)  name  to  the 
note,  which  was  accordingly  done,  the  dece- 
dent making  his  mark  to  the  signature  In  the 
presence  of  Swartz.  This  is  the  sum  total 
of  the  evidence  npon  the  subject  of  agency. 
It  is  our  opinion  that  Swartz  was  not  incom- 
petent as  a  witness  from  the  fact  that  he 
was  an  agent  in  the  making  or  continuing  of 
the  contract  The  fact  that  Swartz  wrote 
the  decedent's  name  at  bis  request,  and  in 
his  pieKiace,  did  not  inak«  him  such  an 


agent  m  the  statute  contemplates.  H«  was 
at  moat  but  an  amannensisr-an  Instru- 
mmt  by  which  the  decedent  accomplished 
the  purpose  of  signing  the  note^— a  mere  in- 
strument, lUte  a  stamp,  or  a  pen.  If  the  sig- 
nature had  been  placed  to  the  note  by  ttie 
witness  at  a  time  when  app^Iant's  decedent 
waji  not  ivesent,  there  might  be  some  reason 
for  the  contention  that  Swarts  was'an  agent 
Moreover,  It  Is,  to  say  the  least,  a  question 
of  doubt  whether  the  agent  spoken  of  in  the 
Btetute  must  not  have  be«i  the  agent  of  the 
opposite  parly,  rather  Uian  the  agent  of  the 
deceased  person.  Tlw  object  (tf  the  statute, 
doubttees,  was  to  iHXT«it  the  Uvlng  party 
from  having  an  advantage  over  the  dead  per- 
son, or  his  pn^ierty.  Death  has  seided  the 
Ups  of  the  deceased,  and  the  lav  aims  to 
close  the  Ups  of  tiie  living  per^.  If  the 
agent  ot  the  living  party  were  allowed  to  tes- 
tify Bg^nst  the  estate  oi  tb&  decedent^  as  to 
matters  occurring  during  the  life  <tf  the  de- 
ceased, the  ptttpose  of  the  statute  would.  In 
many  cases,  be  defeated.  Was  It  not  also 
the  purpose  ot  this  statute  to  prevent  the 
agent  of  the  living  party  from  testifying  aa 
to  mattes  that  occurred  In  the  decedent's 
lifetime}  Judgment  affirmed. 


m  Ind.  App.  Ml 
WILLIAMS  V.  HANLET  et  aL 

(Appelate  Oourt  of  Indiana.    Dec  17,  1896.) 

AasTBAoms-  NaauoBaoi— CoMPmOT-^oimm 

DAMAftia 

1.  A  complaint  alleged  that  plal&ttff,  having 
purchased  a  tax  lien,  emplojea  defendants  to 
make  an  abstract;  that  they  failed  to  note 
thereon  a  mortgage,  and  a  pending  suit  to  fore- 
close it;  that  plslntiff,  reiymg  on  the  abstract, 
failed  to  make  the  mortgagee  a  party  to  an  ac- 
tion to  foreclose  the  tax  lien;  that  the  tax  lien 
was  foreclosed,  and,  after  expiration  of  the 
time  allowed  by  court  to  redeem,  plaintiff  pur- 
chased under  the  forecloanre  decree;  that  In 
the  meantime  the  mortgagee  foreclosed  its  mort- 
gage without  plaintifTs  knowledge,  the  lien  of 
the  mortgagee  not  being  cut  off  by  foreciosnre 
of  the  tax  lien;  that  by  reason  iJiereof  plain- 
tiff was  Bubjected  to  costly  litigation,  and  was 
compelled  to  pay  a  certain  sum  in  redemption 
and  satisfaction  of  the  mortgage,  to  save  and 
protect  the  title  derived  through  foreclosure 
of  the  tax  lien,  Eeld^  that  the  complaint  did 
not  show  plaintiff  entitled  to  more  than  nom- 
inal damages,  as,  the  tax  lien  being  the  superior 
Hen,  sale  thereunder  passed  title  as  against  the 
mortgagee,  thonf;b  It  was  not  a  party  to  the 
foreclosure,  subject  to  the  right  of  redemption, 
and  the  averment  that  plaintiff  was  compelled 
to  pay  out  money  to  protect  bis  title,  and  to 
litigate  the  question  of  priority,  was  a  legal 
conclusion,  not  sustained  by  the  specific  aver- 
ments. 

2.  A  judgment  sustaining  a  demurrer  to  a 
complaint  showing  that  plaintiff  is  at  most  en- 
titled only  to  nominal  damages  will  not  be  re- 
v«wd. 

Appeal  from  circuit  comt,  Fountain  coun- 
ty; J.  M.  Babb,  Judge. 

Action  by  Charles  F.  Williams  against  3. 
Frank  Hanley  and  others.  Judgment  for  de- 
fendants.  Plaintur  appeals.  Affirmed. 
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Paol  &  Bruner^  for  appellant.  J.  Ftabk. 
Honley,  for  appellees. 

REINHAIU),  J.  The  error  complained  of 
consists  in  the  sustaining  of  the  demai'rer  of 
the  appellees  to  the  complaint  of  the  appel- 
lant. The  appellees  are  absti-aeters  of  titles 
to  real  estate.  The  gist  of  the  complaint  is 
that  the  appellant  employed  them  to  make  an 
abstract  of  title  to  certain  real  estate,  and 
that  thej  negligently  failed  to  abstract  a 
mortgage  of  record  In  the  recorder's  office  of 
Warren  county,  where  the  land  Is  situated, 
and  also  failed  to  Include  in  such  abstract  a 
suit  then  pending  In  the  circuit  court  of  said 
county  for  the  foreclosure  of  said  mortgage, 
and  tb&t  the  appellant  was  damaged  by  the 
failure  of  appellees  to  prop^ly  note  said  in- 
eumbrance  in  said  abstract.  The  at>6tract  of 
title  and  certificate  thereto,  made  and  signed 
by  the  appellees,  are  set  forth  in  the  com- 
plaint It  appears  from  the  complaint  that 
the  appellees  are  professional  abstracters  of 
titles  to  real  estate  in  Warroi  county,  where 
they  have  an  office  and  hold  themselves  out 
OS  skillful  and  experi«iced  abstracters  to  the 
public,  for  hire.  In  February,  1891,  the  ap- 
pellant purchased  the  real  estate  in  question 
at  a  dellnqoent  tax  sale  as  the  property  of 
Joseph  Hedrlck.  In  March,  1803,  more  than 
two  years  after  such  purchase  by  blm,  the 
appellant  received  &om  the  auditor  of  War- 
ren county  a  tax  deed  for  said  lands,  which 
was  duly  recorded.  In  September,  1893,  ap- 
pellant, desiring  to  bring  suit  to  quiet  his  ti- 
tle to  said  lands,  employed  the  appellees  to 
make  him  an  abstract  of  title  thereto,  for 
the  purpose  of  ascertaining  who  bad  or  held 
any  lien  of  any  kind  upon  said  real  estate  of 
record  in  any  of  the  county  offices  of  said 
comity,  where  such  records  are  kept,  and  also 
lis  pendfflis  and  suits,  if  any  were  pending, 
affecting  such  real  estate,  in  order  that  he 
might  make  all  proper  and  necessary  parties 
to  his  action  to  quiet  title  on  his  tax  deed. 
The  app^lees  undertook  to  make  and  complete 
for  him  an  abstract  of  title  to  said  lands 
from  the  year  1866  up  to  and  including  the 
14th  day  of  S^tember,  1893,  under  said  em- 
ployment, but  th^  so  negligently  and  care- 
lessly performed  their  undertaking  that,  in 
mflTr)pg  said  abstract,  they  failed  and  neg- 
lected to  show  or  mention  a  certain  mort- 
gage on  said  real  estate,  long  before  that  time 
duly  recorded  in  the  recorder's  office  of  said 
county,  securing  a  note  of  $933.12  in  favor  of 
the  First  Nati(mal  Bank  of  Danville,  111.,  and 
executed  by  said  Hedrlck,  which  mortgage 
was  wholly  uncanceled  and  unsatisfied;  and 
that  a  suit  was  then,  and  for  a  long  time,  to 
wit,  two  months,  had  been,  pending  in  the 
circuit  court  of  Warr^  county  to  foreclose 
the  same,  which  suit  was  properly  docketed 
in  the  office  of  the  clerk  of  said  court,  but  the 
appellees  faUed  and  neglected  to  mention  said 
pending  suit  or  the  existence  of  said  mcMrtgage 
in  said  abstract  The  appellant  was  wholly 
Ignorant  of  the  existence  of  said  mortgage 


and  pending  suit.  The  appellees  attached  to 
said  abstract  their  official  certificate,  statlug 
that  they  had  examined  the  records  of  said 
county  from  the  23d  day  of  July,  1866,  to  the 
14th  day  of  Septemb^,  1893,  and  found  no 
transfers,  mortgages,  or  other  Hens  alfecting 
the  title  to  the  real  estate  described,  and 
shown  upon  the  public  records  of  said  county. 
Appellant  paid  appellees  $7.50  for  making  said 
abstract,  in  accordance  with  his  contract  with 
them.  Shortly  after  receiving  such  abstract, 
and  rdying  upon  the  correctness  thereof,  the 
appellant  employed  attorneys,  and  directed 
them  to  begin  and  prosecute  an  action  In  the 
[K'oper  court  to  quiet  his  title  to  said  real  eci- 
tate,  which  they  did  in  the  Warren  circuit 
court,  at  its  October  term,  1893;  and,  because 
of  the  negligent  omission  of  appellees  to  men- 
tion said  mortgage  or  the  pending  suit  to  fore- 
close the  same,  the  appellant  and  liis  attor- 
neys, relying  upon  said  abstract,  failed  to 
make  said  the  First  National  Bank  of  Dan- 
ville, 111.,  a  party  *to  his  action  to  quiet  title 
on  said  tax  deed.  Such  proceedings  were 
had  In  connection  with  his  said  action  In  said 
court  as  resulted  In  a  foreclosure  of  Ms  tax 
lien  on  the  13th  day  of  October,  1893,  for  the 
sum  of  $512.38  and  costs  in  the  decree.  The 
court  gave  30  days  within  which  to  redeem 
said  lauds,  after  the  expiration  of  which,  no 
one  havhig  redeemed  the  same,  the  lands  were 
duly  sold  by  the  sheriff  under  said  decree  to 
one  Voris,  who  purchased  the  same  for  appel- 
lant, .who  subsequently  received  a  sherifTs 
deed  therefor.  In  the  meantime,  said  bank 
foreclosed  Its  mortgage  without  the  knowl- 
edge of  appellant  and  caused  the  lands  to  be 
sold  on  the  decree  of  foreclosure,  said  bank 
and  its  lieu  not  being  cut  off  or  barred  by 
the  foreclosure  of  the  appellant's  tax  lien,  be- 
cause it  was  not  made  a  party  to  appellant's 
suit  By  reason  thereof  the  appellant  was 
subjected  to  the  payment  of  heavy  and  expen- 
sive litigation,  costing  him  in  expenses  and 
attorney's  fees  $300,  and  he  has  been  com- 
pelled to  pay.  In  redemption  and  satisfaction 
of  said  bank's  mortgage,  in  order  to  save  and 
protect  his  title  to  said  lands,  under  the  pur- 
chase at  the  sale  on  the  decree  foreclosing  the 
tax  lien,  the  further  sxun  of  $822.29,  all  of 
which  became  necessary  by  the  negligence  of 
the  appellees  in  the  making  of  said  abstract 
of  title,  and  by  reason  of  said  negligence  the 
appellant  has  sastalned  damages  In  the  sum 
of  $1,500. 

Appellant's  counsel  insist  that  the  complaint 
shows  that  the  appellant  is  entitled  to  sub- 
stantial damages,  while  appellees'  counsel  as 
earnestly  contend  that  appellant  does  not 
show  himsdf  entitled  to  receive  more  than 
nominal  damages.  Was  the  appellant  Injured 
by  the  failure  of  the  appellees  to  fulfill  their 
contract?  When  the  appellant  emjdoyed  the 
appellees  to  prepare  the  abstract  he  had  al- 
ready acquired  the  lien  upon  the  land.  The 
lien,  being  for  taxes,  was  superior  to  any 
other  lien  upon  tbe  real  estate.  Had  be  made 
the  bank  a  party  to  his  foreclosure  suit,  be 
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could  bare  secured  a  decree,  as  between  him 
and  the  bank.  establlBhlng  the  priority  of  bis 
lien.  But  bis  failure  to  make  the  bonk  a 
party  did  not  operate  as  a  waiver  of  bis  right 
of  priority.  A.  senior  Uenbolder  may  foreclose 
bis  Hen  without  making  the  junior  llenholdcr 
.1  party,  and  still  retain  the  priority  of  his 
Uen;  or,  at  least,  the  merger  of  the  lien  Into 
the  decree,  and  the  subsequent  sale  there- 
under, do  not  render  the  title  of  the  pm> 
chaser  at  such  sale  Inferior  to  the  title  ac- 
quired by  another  at  a  sale  upon  the  decree 
of  foreclosure  of  a  Junior  lien,  unless  the  bald- 
er of  the  superior  lien  Is  a  p&rtj  to  the  fore- 
closure suit  of  the  JunlM*  lien  and  fails  to  set 
up  the  prlturlty  of  his  own  lien,  or  Is  barred  In 
some  way  by  the  Judgment  of  the  court.  The 
appellant  does  not  aver  In  his  complaint  thnt 
he  was  made  a  party  to  the  foreclosure  suit 
of  the  bank.  Of  course.  If  he  was  a  party 
thereto,  he  could  easily  have  asserted  and  es- 
tablished the  priority  of  ht3  own  Hen.  If  he 
was  not  a  party,  be  could  have  lost  no  rights, 
for  DO  decree  rmdered  against  him  would 
bave  any  validity.  The  purchaser  at  the  sale 
upon  the  Junior  lien— the  mortgage  of  the  bank 
—acquired  no  title  superior  to  that  of  the  ap- 
pellant, and  could  not  maintain  any  action  for 
the  possession  of  the  lands  without  first  re* 
deeming  from  the  sale  upon  the  superior  lien. 
The  bank,  as  the  holder  of  a  mortgage  lien, 
was  bound  to  take  notice  of  the  appellant's 
tax  lien  and  the  proceedings  thereunder, 
whether  made  a  iKtrty  to  such  .proceedings  or 
not,  and  Its  only  remedy  was  to  redeem  from 
the  sale  tbereund^'  within  the  proper  time. 
The  sole  under  the  tax  lien,  and  purctiasa 
thereat  by  the  appellant,  passed  the  title  to 
blm  as  against  the  bank,  notwithstanding  the 
bank  was  not  a  party  to  the  fcH'eclosure  pro* 
ceedings  of  the  tax  Hen  subject  to  the  right  of 
redemption.  JenkUis  t.  Newman,  122  Ind.  99, 
23  N.  E.  683.  It  la  difficult  to  understand, 
therefore,  how  the  appellant  could  have  sus- 
tained any  substantial  damage  by  reason  of 
the  appellees*  failure  to  mention  the  mortgage 
and  pending  suit  of  the  bank  In  the  abstract. 
It  Is  not  shown  how  the  appellant  was  de- 
prived of  any  rights,  or  parted  with  any- 
tbinff  of  value,  In  reliance  upon  the  statements 
or  omissions  of  the  abstract.  It  Is  true  the 
complaint  avers  that  api)ollant  was  compelled 
to  pay  out  money  In  order  to  protect  his  title, 
and  to  litigate  the  question  of  priority,  but 
there  is  an  utter  failure  to  show  any  neces- 
sity for  Ruch  payments.  The  demurrer  only 
admits  facts  that  are  well  pleaded.  It  does 
not  admit  a  legal  conclusion.  It  ts  the  8i>e- 
ciSc  allegations  of  a  pleading  which  control, 
and  not  the  conclusions.  A  party  may  aver 
that  he  was  Injured  by  the  wrongful  acts  of 
another,  but.  If  the  speciQc  facts  averred  show 
Qiat  there  could  have  been  no  damages,  he 
can  recover  none,  for  the  spedflc  averments 
always  control  the  general  allegations  In  such 
a  pleading.  Elliott,  App.'  Proc.  p.  588;  War- 
brltton  T.  Demorett.  129  Ind.  346,  351,  27  N. 
ID.  780.  and  28  N.  B.  618;  Bacer  t.  State,  181 


Ind.  393,  401,  81  N.  B.  81;  Moyer  t.  Railroad 
Co.,  132  Ind.  88,  00,  31  N.  B.  567.  If  it  had 
been  made  to  appear  by  the  averments  of  the 
complaint  that  the  appellant  was  compelled 
to  pay  out  any  money  for  the  purpose  of  a 
suit  to  foreclose  the  ri^t  of  redemption  of' 
the  bank,  the  case  might  be  different  But 
this  Is  not  made  to  appear.  The  complaint, 
at  most,  shows  that  the  appellant  Is  entitled 
to  nominal  damages.  A  Judgment  will  not  be 
reversed  for  sustaining  a  demurrer  to  ■neb  a 
complaint   Judgment  afflmhnL 


RICHABDS  T.  BEEVES  et  al.> 

(Appellate  Court  «f  Indiana.    Dee.  16^  1886.) 

voluntaht  cosvbiakcb— hlmox  blkbvioukim 
— Fahilt  Bettlemkki^^stti.ko  Asidi— 
Grantor's  Impkovidencs— Eqditv. 

1.  A  contract  which  innres  to  the  benefit  of 
a  third  person  mar  he  rescinded  bj  the  parties 
before  its  acceptance  bj  him. 

2.  When  a  contract  is  made  for  the  benefit 
of  a  minor,  the  law  puts  in  an  acceptance  for 
him,  though  he  be  ignorsnt  of  its  existence. 

3.  Where  a  conveyance  has  been  made  as  a 
family  settlement,  neither  the  grantor  nor  the 
grantee  can  change  the  transaction  to  the  detri- 
ment of  minor  beneficiaries. 

4.  A  volantary  family  settlement  will  be  set 
aside  when  it  appears  that  the  grantor  did  not 
Intend  to  make  it  irrevocable,  or  that  the  set- 
tlement would  be  unreasonable  or  improvident 
for  the  lack  of  provision  of  revocation. 

Where  eqnitr  would  bave  revoked  a  t<^ 
untarj  family  settlement  at  the  suit  of  the 
grantor,  to  relieve  him  from  his  improvidence, 
and  there  has  been  an  attempted  revocation  by 
the  grantee's  Toluntary  reconveyance,  and  suck 
revocation  has  not  been  execated  at  the  gran- 
tor's death,  the  grantee,  then  claiming  the  ben- 
efit of  the  revocation,  most  show  that  the  gran- 
tor received  the  benefits  Boogbt  to  be  gained 
by  the  revocation  and  tbat  be  is  entiued  to 
the  equi^  in  bis  favor. 

Appeal  from  drcnlt  coort,  SuUiTan  eonnty; 
William  W.  Moffltt  Judge. 

Action  by  Julia  Amanda  Beeves  and  otbers 
against  John  B.  Bltdtardo  to  recorer  nuHieya 
alleged  to  be  due  tbem  nnder  a  ftunlly  set- 
tlement. From  a  Judgment  in  favor  of  pbUn- 
tlffs,  defendant  appeals.  Affirmed. 

John  Bays,  for  appellant  Brings  &  Ldnd- 
ley,  for  appellees. 

IjOTZ,  C.  J.  On  the  9th  day  of  September, 
1S70,  Sarah  I.  Thompson  was  the  owner  of 
40  acres  of  land  in  Sullivan  county,  Ind.  She 
was  the  wife  of  Willlnm  A.  Thompson.  On 
that  day  (her  husband  Joining  with  her)  she 
conveyed  the  land  to  the  appellant  John  R. 
Richards.  The  deed  recited  that  the  convey- 
ance was  made  on  the  consideration  of  one 
dollar  and  love  and  affection,  and  that  **the 
further  consideration  of  this  conveyance  is 
that  the  said  John  R.  Richards,  his  heirs  or 
assigns,  shall  pay  to  Tamar  Isabd  Furnish. 
Julia  Amanda  Furnish,  and  Wtlllam  Olaude 
Furnish,  grandchildren  of  said  Sarah  L 
Thompson,  each  the  sum  of'$l(X)  on  the  ar- 
rival of  each  of  them,  respectively,  at  the  age 
oC  twenty-one  years";  and  It  vaa  Cortber 
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tbereln  provided  that  "the  grantors  herein  re- 
serve the  ose  and  control,  rents  and  profits, 
of  said  premises  during  their  natural  lives,  or 
the  life  of  either  of  them."  This  action  was 
brou^t  by  the  grandchildren  named  In  the 
deed  to  recover  the  sum  due  each  one,  re- 
spectively. The  complaint  alleges  that  Julia 
A.  has  Intermarried  with  one  Reeves,  and  Ta- 
mar  L  with  one  Todd,  and  that  they  each 
have  attained  the  age  of  21  years.  To  this 
complaint  John  B.  Richards  filed  an  answer, 
alleging  that  at  the  time  the  conveyance  was 
made  to  Um,  as  charged  in  the  complaint,  he 
was  the  son  of  said  Sarah  I.  Thompson;  that, 
at  the  time  the  deed  was  executed,  the  said 
Sarah  and  her  husband  were  each  old  and  In- 
firm, and  unable  to  work  and  earn  a  living, 
or  to  accumulate  any  property;  that  said  real 
estate  was  all  the  property  that  she  or  either 
of  them  owned  at  snid  time  or  any  subsequent 
time;  that  they  believed  the  said  lands  would 
afford  to  them,  and  each  of  them,  a  full,  com- 
plete, and  necessary  maintenance  during  their 
natural  lives,  and  that,  upon  the  death  of 
herself  and  husband,  it  was  the  desire  of 
•aid  Sarah  that  the  said  lands  should  go  to  the 
defendant;  that  said  Sarah  also  desired,  pro- 
Tided  she  fonod  hosetf  able  to  do  so,  to  give 
to  the  plaintiffs  the  sum  of  $100  each  out  of 
said  land,  to  be  paid  by  defendant  to  them 
when  each  arrived  at  the  age  of  twenty-one 
years,  as  a  voluntary  gift;  that  said  Sarah  be- 
lieved that  the  rents,  and  profits  of  the  land 
would  be  suflldent  to  support  herself  and  bus- 
band  during  their  natural  lives,  and  to  pay  all 
taxes  and  assessments  against  the  same,  and 
to  keep  up  and  make  all  necessary  repairs 
thereon,  and  made  such  gift  to  plaintiffs  un- 
da  such  belief;  that  it  was  the  Intention  of 
■aid  Sarah  to  reserve  a  support  and  mainte- 
nance for  herself  and  husband  out  of  said 
lands,  and  that  sbe  had  no  intention  or  pur- 
pose of  depriving  herself  and  husband  of  such 
support,  or  of  making  such  deed  Irrevocable; 
that  it  was  her  intention  to  reserve  the  right 
to  revoke  the  deed  should  she  find  the  in-' 
terest  reserved  to  be  Insufficient  to  support 
herself  and  husband  during  their  lives;  that 
by  her  Ignorance  and  mistake,  and  that  of  tlie 
scrivener  who  wrote  the  deed,  she  did  not  ex- 
press such  power  of  revocation  In  the  deed, 
nor  discover  the  fact  that  it  was  omitted  un- 
til some  time  after  Its  execution;  that,  at  the 
time  olr  the  execution  of  such  deed,  the  plain- 
tiffs, nor  either  of  them,  were  of  age,  and  that 
such  provision  made  for  them  was  wholly 
without  consideration;  that,  after  the  execa- 
tloo  of  the  deed,  the  said  Sarah  and  her  bus- 
band  attempted,  to  support  themselves  out  of 
the  rents  and  profits  of  said  land,  and  to  pay 
the  taxes  and  assessments,  and  keep  up  the 
necessary  repairs  thereon;  that,  aftw  tbey 
had  used  the  pt-pmlaes  for  about  one  year,  the 
said  Sarah  was  Htrlcken  with  disease,  became 
unable  to  work,  and  Incurred  great  expense 
for  medical  treatment  and  medicines,  and  that 
she  then  discovered  that  It  would  be  impos- 
sible for  herseU  and  husband  to  obtain  sufk 


port  and  maintenance  from  the  [oemlses.  and 
pay  all  bills  for  medicine  and  medical  atten- 
tion and  the  taxes  and  assessments,  and  make 
repairs  which  the  said  premises  then  requir- 
ed; that,  after  she  discovered  that  said  land 
under  such  conveyance  would  not  yield 
enough  to  sustain  and  support  herself  antl 
husband,  she  demanded  that  the  defendant 
reconvey  the  lands  to  her;  that  after  such  de 
mai^,  and  In  order  to  secure  such  mainte- 
nance, It  was  agreed  between  said  Sarah  and 
defendant  tbat  such  conveyance  should  be  re- 
voked; that  the  defendant  should  reconvey 
the  lands  to  said  Sarah;  that,  in  pursuance 
therewith,  the  defendant  did  on  the  3d  day 
of  February,  1881,  reconvey  the  lands  to  said  - 
Sarah.  This  last  deed  recites  that  it  is  on  the 
consideration  of  oue  doiiai-,  and  "the  further 
consideration  of  this  deed  Is  that  it  Is  made 
for  the  purpose  of  annulling  a  deed  from  said 
Sarah  I.  Thompson  and  husband,  dated  Sep- 
tember 9, 1870,  to  said  John  Richards."  There 
is  also  an  averment  concerning  an  agreement 
on  the  part  of  Sarah  to  reconvey  the  lands 
back  to  the  defendant;  but  there  Is  no  direct 
allegation  (hat  such  last  conveyance  was  ever 
made.  It  does  appear  from  the  complaint, 
however,  that  the  defendant  afterwards  be- 
came the  owner  of  the  land,  and,  as  we  con- 
strue the  entire  pleadings,  the  lands  were  re- . 
conveyed  In  pursuance  of  this  agreement 

The  facts  of  this  case,  narrowed  down,  are 
that  an  old  and  infirm  woman  Is  the  owner  of 
40  acres  of  land.  She  has  a  husband,  who  Is 
also  old  and  Infirm.  Neither  of  them  is  ca- 
pable of  earning  anything.  The  husband  has 
no  property,  and  the  wife  has  none  except  the 
land,  and  they  are  both  dependent  upon  the 
land  for  their  support  and  maintenance.  The 
wife,  believing  that  the  rents  and  profits  will 
be  sufficient  to  support  herself  and  husband 
during  their  lives,  and  being  desirous  of  mak- 
ing a  settiement  of  the  remainder  upon  her 
children,  conveys  the  fee  of  the  land  to  her 
son,  reserving  the  possession  and  rents  and 
profits  during  her  life  and  ttiat  of  her  hus- 
band, and  requiring  of  her  son,  in  part  con- 
sideration of  the  conveyance,  to  pay  to  three 
of  her  grandchildren  the  sum  of  $100  each 
when  they  should  attain  tlie  age  of  21.  After 
the  conveyance,  tlie  wife  falls  sick.  Addi- 
tional expenses  are  Incurred,  and  the  rents 
and  profits  are  found  to  be  Insufficient  to 
maintain  the  old  people,  and  make  necessary 
repairs,  and  pay  taxes  and  assessments.  It 
was  never  the  Intention  of  the  mother  to  de- 
prive herself  and  husband  of  a  maintenance. 
The  reservation  is  not  sufficient  for  this  pui*- 
pose.  On  account  of  her  ignorance  and  Inex- 
perience, no  power  of  revocation  Is  reserved  Id 
the  deed.  She  demands  a  reconveyance  from 
her  son,  so  tliat  she  may  secure  such  mainte- 
nance; and  the  son  reconvey s,  and  in  the 
deed  of  reeonveyauce  It  Is  expressly  stipulat- 
ed that  its  purpose  Is  to  annul  the  first  deed. 
It  thus  appears  that  the  mother  received  back 
all  of  the  property  which  sbe  parted  .with,  and 
Uut  a-  new  conreyanoe  was  mad«  to  the-  son, 
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revoking  bis  obligatioD  to  the  grandchildren, 
aud  substitutijig  in  lieu  thereof  an  obligation 
to  pay  taxes,  assessments,  and  make  repairs, 
thereby  securing  to  her  and  her  husband  a 
greater  provision  from  the  rents  and  profits 
Cor  their  maintenance  and  support. 

The  rule  is  well  established  that  when  one 
person  makes  a  promise  which  inures  to  the 
benefit  of  another  person,  not  a  party  to  the 
contract,  such  third  person  may  adopt  the 
contract,  and  enforce  it.  But  the  parties  to 
the  contract  have  the  right  to  rescind  it  be- 
fore it  is  accepted,  atid,  if  rescinded  before 
acceptance,  it  cannot  be  enforced  by  such 
third  person.  Insurance  Co.  v.  Hntchings, 
.  100  Ind.  496.  But  if  a  contract  or  other 
provision  be  made  for  the  benefit  of  a  minor, 
the  law  applies  or  putB  in  an  acceptance  for 
him,  even  though  he  he  ignorant  of  its  ex- 
istence (Oopeland  v.  Summers,  138  Ind.  219, 
35  N.  E.  514,  and  37  N.  E.  971;  Prultt  v. 
I^rultt,  91  Ind.  595);  and,  ordinarily,  such  a 
contract  cannot  be  rescinded  after  acc^t- 
ance.  In  the  case  at  bar  the  first  conveyance 
on  the  part  of  the  mother  was  a  voluntsr^ 
one.  Mrs.  Thompson  received  no  considera- 
tion for  it  whatever.  She  evidently  intended 
to  make  some  provision  for  her  child  and 
grandchildren  out  of  ho-  estate.  The  convey- 
ance was  In  the  nature  of  a  family  settle- 
ment, and  it  is  the  policy  of  the  law  to  up- 
hold family  settlements.  And  when  such 
settlement  was  finally  closed,  with  the  execu- 
tion of  the  deed,  neither  the  grantor  nor 
the  grantee  could  change  the  transaction 
to  the  detriment  of  the  minor  beneficiaries. 
Waterman  v.  Morgan.  114  Ind.  237,  16  N. 
E.  590.  The  rules  at>ove  stated  are  gener- 
al mlia.  Thev  are  sometimes  varied,  or 
exceptions  to  them  tolerated,  on  account  of 
equitable  considerations.  In  the  old  case  of 
Villers  V.  Beaimiont,  1  Vem.  100.  the  lord 
chancellor  said:  "If  a  man  improvidently 
bind  himself  up  by  a  voluntary  deed,  and  not 
reserve  a  liberty  to  himself  by  a  power  of 
revocation,  tlils  court  will  not  loose  the  fet- 
ters he  hath  put  on  himself,  but  he  must 
Ue  on  his  own  folly."  Some  of  the  more  re- 
cent cases,  both  In  England  and  In  this  coun- 
try, have  modified  this  harsh  rule,  although 
it  must  be  admitted  there  is  much  conflict  in 
the  authorities  bearing  on  this  question.  The 
better  rule  seems  to  be  that  in  a  voluntary 
settlement  the  absence  of  a  power  of  revoca- 
tion throws  upon  the  person  seeking  to  uphold 
the  settlement  the  burden  of  proving  that 
such  a  power  was  Intentionally  excluded  by 
the  settlor,  and  that,  in  the  absence  of  such 
proof,  the  settlement  may  be  set  aside.  And 
U  an  action  be  brought  by  the  settlor  himself, 
to  set  aside  such  voluntary  settlement,  equity 
will  set  It  aside  when  it  appears  that  he  did 
not  Intend  to  make  It  irrevocable,  or  where 
the  settlement  would  be  xinreasonable  or  im- 
provident for  the  lack  of  a  provision  for  a 
revocation.  Thus,  in  Gamsey  v.  Mundy,  21 
N.  J.  Eq.  243,  a  voluntaiy  deed  of  trust,  re- 
serving  no  power  of  revocation,  made  with  a 


nominal  consideration,  and  without  legal  ad- 
vice as  to  its  effect,  and  when  there  was  evi- 
dence that  its  effect  was  misunderstood  by 
tlie  grantor,  was  set  aside,  and  a  reconvey- 
ance ordered.  And  it  was  further  held  that 
the  fact  that  the  grantor's  infant  children  who 
were  beneficiaries  under  the  deed  would  not 
prevent  the  relief.  See,  also,  Everitt  v.  Ever- 
Itt,  L.  R.  10  Eq.  405;  Wollaston  v.  Tribe,  L. 
R.  9  Eq.  44.  In  Ewtag  v.  WUson,  132  Ind. 
223.  31  N.  E.  64,  a  son  conveyed  a  large 
amount  of  property  to  his  father.  In  trust 
for  himself.  There  was  no  power  of  revoca- 
tion reserved  In  the  deed.  Among  other 
things  in  the  deed,  it  was  provided  that.  If  the 
son  died,  the  trust  property  should  descend  to 
his  legal  representatives.  Ewing  v.  Jones, 
130  Ind.  249,  29  N.  E.  1057.  The  father  re- 
conveyed  the  property  to  the  son.  AftCT  the 
death  of  the  son,  some  of  his  heirs,  as  bis  le- 
gal representatives,  brought  suit  to  recover  a 
part  of  the  trust  properly,  upon  the  theory 
tliat  a  reconveyance  by  the  father  did  not  di- 
vest them  of  their  rights.  It  was  there  held, 
among  other  thhigs;  that  parol  evidence  was 
admissible,  even  where  there  was  no  fraud 
or  mistake  to  show  the  facts  surrounding  the 
execution  of  the  Instrument,  and  that  the 
deed  should  be  read  In  the  light  of  the  circum- 
stances attending  its  execution,  and  as  inter- 
preted by  the  subsequent  acts  of  the  grantor 
and  the  grantee.  * 

In  the  case  under  consideration,  Mrs. 
Thompson  and  her  husband  were  an  old  and 
Infirm  couple.  She  sought  to  make  settle- 
ment upon  her  son  and  grandchildren,  and  to 
reserve  out  of  her  property  enough  to  main- 
tain herself  and  husband,  and  to  pay  the 
taxes  and  assessments,  and  make  necessary 
repairs.  Her  reservation  proved  insufficient. 
The  settlement  was  an  unreasonable  and  Im- 
provident one,  for  the  lack  of  a  provision  for 
revocation.  Had  Mrs.  Thompson  brought 
suit  to  set  aside  the  settlement  upon  averment 
and  proof  of  the  facts  above  stated.  It  would 
'have  been  the  duty  of  a  court  of  chancery  to 
relieve  her  from  her  Improvidence,  and  she 
might  have  secured  a  revocation  of  the  con- 
veyance. A  revocation  did  occur  by  the  vol- 
untary acts  of  the  grantors  and  grantee.  If 
Mrs.  Thompson  might  have  appealed  to  a 
court  of  equity  for  revocation,  we  know  of 
no  substantial  reason  why  her  grantee  may 
not  interpose  the  same  facts  as  a  defense  to 
the  payment  of  the  money  stipulated  when  he 
has  voluntarily  reconveyed,  provided  he  can 
show  an  equity  In  himself.  But  his  recon- 
veyance, according  to  the  averments,  was  not 
wholly  disinterested.  His  soje  purpose  was 
not  to  relieve  his  mother  from  her  Improvi- 
dence. There  was  also  an  effort  to  relieve 
himself  of  his  obligation  to  make  the  pay- 
ments to  the  grandchildren,  and  substitute 
another  obligation  In  lieu  thereof.  But  there 
is  nothing  to  show  that  he  ev^  performed 
any  part  of  the  second  obligation,  or  that  his 
mother  ever  received  any  benefit  from  the 
revocatioii.  For  angbt  that  appears,  Bbe  may 
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have  paid  the  taxes  and  asBessineiitB.  and 
made  the  repairs  bendf;  or  her  lands  may 
have  been  sacrlflced  for  soch  taxes  and  as- 
sessments, and  her  condition,  so  far  as  secur- 
ing a  maintenance  for  herself  and  husband, 
may  bave  been  no  better  after  the  revocation 
than  before.  While  there  Is  an  eqnlty  shown 
fbr  the  mother  which  might  have  entitled  ber 
to  a  rerocatlon,  there  Is  no  showing  tbat  the 
appellant  performed  his  ctmtract,  or  that  he 
did  anything  that  raises  an  equity  In  his 
favor.  He  will  not  be  permitted  to  avail 
himself  of  an  etinity  In  tiaror  of  his  mother, 
unless  he  can  also  show  an  eqnlty  In  favor 
of  himsdf.  For  want  of  such  showing,  we 
think  the  answer  InsnfBdent,  and  there  was 
no  error  In  sustaining  the  demurrer  to  it. 
Judgment  affirmed. 

an  Van.  WBi 

AUSTIN  et  bL  v.  KDfBAI^ 

(Supreme  Jndidal  Coart  of  MasBachiuetts. 
Salfolk.    Jan.  8,  1897.) 

Ejectment— Rbcotert  op  Tebm— Titlb  to  Sup- 
port. 

1.  Ejectment  lies  for  the  recovery  of  a  term. 

2.  The  aasignor  of  a  tetin  has  no  right  to  poa- 
session,  bo  as  to  eoable  him  to  recorer  in  eject- 
ment fnnn  the  landlord  to  whom  the  asslgDee 
yielded  possession. 

Exceptions  from  superior  court,  SuflFolk 
county;  John  W.  Hammond,  Judge. 

Bjectment  by  O.  V,  Austin  &  Co.  against 
one  Kimball.   A  verdict  was  directed  for 

defendant,  and  plalntlCFs  except  Overmled. 

Gorham  D.  Williams  and  James  P.  Prince, 
for  plaintiffs.  Sherman  L.  Whipple  and  Wil- 
liam B.  Sears,  for  defendant. 

ALLEN,  J.  Sanborn  was  lessor  to  the 
plaintiffs.  The  plaintiffs  had  sublet  No.  32 
to  Barnard  &  Co.,  with  Sanborn's  consent, 
and  Barnard  &  Oo.  had  assigned  th^lr  lease 
to  WUklns.  The  plaintiffs  accepted  Wilklns 
as  tenant  in  place  of  Barnard  &  Co.,  but  It 
does  not  appear  whether  or  not  Sanborn  con- 
sented to  the  assignment  to  Wilklns.  The 
defendant  Kimball  took  Sanborn's  title,  and 
entered  upon  No.  32  for  breach  of  the  condi- 
tion of  the  lease  from  Sanborn  to  the  plain- 
tiffs. Kimball  thus  stood  In  Sanborn's  place. 
Wllkins  yielded  possession,  but  It  does  not 
appear  whether  he  was  bound  to  yield  pos- 
session or  not.  The  plaintiffs  now  bring  an 
action  of  ejectment  for  the  recovery  of  the 
unexpired  term  of  their  lease  from  Sanborn. 
Such  an  action  still  exists  In  this  common- 
wealth (Hodgkins  v.  Price,  137  Mass.  13); 
but  it  can  only  be  maintained  by  one  who 
has  the  right  of  possession  (Tayl.  Landl.  & 
Ten.  §  688  et  seg.).  Upon  the  facts  of  the 
present  case  the  plaintiffs  must  fail  because 
they  had  no  right  of  possession.  If  Kim- 
ball's entry  was  lawful,  then  the  plaintiffs* 
rights  under  their  leuse  from  Sanborn  were 
at  an  end.  If  his  entry  was  unlawful,  then 
Wilklns  was  not  bound  to  yield  to  it,  and  the 
plaintiffs'  right  to  recover  rent  from  him  re- 


mained unimpaired,  and  the  right  of  pos- 
session was  In  Willcina.  Morse  v.  Qoddard, 
13  Mete.  177;  Qeorge  v.  Putney,  4  Gush. 
351;  Whitney  v.  Dlnsmore,  6  Cush.  121, 128; 
Towne  t.  Butterfield,  07  Mass.  105;  Holbrook 
T.  Toung,  108  Mass.  83;  Cobb  v.  Lavalle.  89 
IlL  831.   Exceptions  ov^ruled. 


(167  Mass.  328} 

lASIOI  V.  SHAW  et  al. 

(Supreme  Judicial  Court  of  Mnsaachusetts. 
Suffolk.    Jan,  7,  1897.) 

TuoaTS — CoNBTUucTioN  —  Iktbhbst  or  Benefi- 
ciary. 

Under  a  provision  of  a  will  creating  a  trust 
fund,  the  net  income  from  which  .was  directed 
to  l>e  paid  to  a  son  of  the  testator  "during  his 
life,  upon  his  receipt  in  writing  therefor,  at  such 
times,  in  such  manner,  and  In  such  sums  as  to 
my  said  trustees  shall  seem  fit,  and  at  his  de- 
cease the  priocipal  sum  of  said  several  trust 
funds,  with  the  income,  if  &nj,  which  shall 
have  accrued  thereon,  shall  be  paid  to  and  dis- 
tributed among  his  issue,"  the  son  has  no  inter- 
est in  the  income  in  the  hands  of  the  tmstees 
^at  can  be  reached  by  his  creditors. 

Appeal  from  supreme  judicial  court,  Suf- 
folk county;  O.  Allen,  Judge. 

Action  In  equity  by  Albert  W.  laslgl 
against  John  Oakes  Shaw,  Jr.,  George  L. 
Clarke,  and  Thomas  G.  laslgi.  Decree  dis- 
missing the  bill,  from  which  plalnlitt  ai>> 
peals.  Affirmed. 

J.  L.  Thorndike,  for  appellant.  Charles 
C.  Bead,  for  appellees  John  Oakes  Shaw,  Jr., 
and  George  Lemist  Oiarke. 

BABKER,  J.  The  decisions  of  this  court 
which  hold  that  a  trust  can  be  so  framed 
that  the  Interest  of  the  beneficiary  cannot 
be  reached  by  his  creditors,  although  there 
is  no  cesser  or  limitation  of  his  estate  in 
such  an  event,  were  considered  in  the  re- 
cent case  of  Wemyss  v.  White,  159  Mass. 
484,  34  N.  E.  718,  with  the  result  then  stated 
that  *'tbe  question  in  every  case  is  whether 
an  equitable  cestui  que  trust  takes  an  ab- 
solute unqualified  Interest,  which  he  can  as- 
sign, and  which  can  be  reached  by  his  cred- 
itors, or  whether  he  takes  merely  a  qualified 
interest,  over  which  he  has  no  power  until 
the  property,  principal  or  income,  comes  in- 
to his  possession.  This  question  is  to  be  de- 
termined by  ascertaining  the  Intention  of 
the  creator  of  the  trust.  ♦  •  •  'Such  pro- 
vision need  not  be  in  express  terms,  but  it  is 
sufficient  If  the  intention  is  clearly  to  be 
gathered  from  the  instrument,  when  consid- 
ered in  the  light  of  the  circumstances.' "  In 
the  present  case  we  think  it  sufficiently  ap- 
pears that  the  testator  Intended  that  this 
son  should  have  only  a  quailfled  Interest  In 
the  income  of  the  trust,  subject  entirely  to 
the  discretion  of  the  trustees,  and  that  he 
should  have  no  power  over  the  income  until 
It  should  actually  be  paid  into  his  own 
hands,  and  upon  his  own  receipt  in  writing, 
by  the  trustees  acting  In  their  discretion; 
and  that  it  was  the  further  intention  of  the 
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testator  that  all  Income  accruing  during  the 
life  of  the  son,  and'  not  bo  paid  to  him, 
should,  upon  his  death,  go  with  the  principal 
of  the.  trust  fund  to  his  issue,  or,  in  default 
of  such  Issue,  to  his  surviving  brothers  and 
Bisters  and  the  Issue  of  any  of  bis  deceased 
brothers  and  sisters.  This  Is  the  natural  in- 
terpretation of  the  language  of  the  clause 
creating  the  trust.  In  which  the  net  income 
is  directed  to  be  paid  to  the  son  "during  his 
life,  upon  his  receipt  in  writing  therefor,  at 
such  times,  in  such  manner,  and  in  such 
sums  as  to  my  said  trustees  shall  seem  fit; 
and,  at  his  decease,  the  principal  sum  of  said 
several  trust  funds,  -with  the  Income  of  any 
which  shall  have  accrued  thereon,  shall  be 
paid  and  distributed  among  his  issue,"  etc. 
We  cannot  accede  to  the  construction  of  this 
clause  contended  for  by  the  plaintiff,  that 
the  Income  must  at  all  events  be  paid  to  the 
son  at  some  time,  and  that  the  accrued  In- 
come which  Is  to  go  to  his  brothers  and  sis- 
ters at  his  decease  is  merely  such  as  may 
come  in  between  that  time  and  the  actual 
distribution  of  the  fund.  On  the  other  hand, 
we  think  that  the  testator- had  In  mind  and 
provided  for  the  contingency  that  the  exer- 
cise of  the  discretion  given  to  hia  trustees 
to  pay  the  income  to  the  son  "at  such  times, 
in  such  manner,  and  in  such  sums"  as  to 
them  should  seem  fit,  would  result  in  leav- 
ing in  their  hands,  until  the  death  of  the 
son,  Income  which  It  had  not  seemed  flt  to 
them  to  pay  to  him  at  all,  and  which  in  such 
case  Is  given  elsewhere  by  the  will,  by  the 
directions  that  the  fund,  "with  the  Income, 
If  any,  which  shall  have  accrued  thereon, 
shall  be  paid  to  and  distributed  among  his 
issue  surviving"  at  bis  decease,  and  that.  If 
he  leave  no  Issue,  "then  said  principal  sum 
and  the  accumulations  thereon"  shall  be  oth- 
erwise distributed.  This  construction  of  the 
clause  is  to  some  extent  strengthened  by  tbe 
other  provisions  of  the  will.  The  testator 
left  a  widow  and  ten  children,  five  of  whom 
were  sons.  The  will  established  a  trust  for 
his  wife,  the  income  of  which  was  to  be 
paid  to  her  In  equal  quarter-annual  pay- 
ments, but  no  payments  should  be  made  In 
anticipation,  or  except  upon  her  written  or- 
der or  request  The  bulk  of  the  estate  was 
given  to  his  eldest  son  and  to  another  person, 
as  trustees,  to  hold  until  a  date  something 
more  than  two  years  after  the  testator's 
death,  when,  or  sooner  if  the  distribution 
would  yield  the  sum  of  $50,000  for  each 
child,  the  principal  was  to  be  distributed 
among  his  children,  the  shares  of  each  of 
the  daughters  and  of  the  three  younger  sons 
being  put  in  trust,  and  those  of  the  two  eld- 
est sons  pAid  to  them,  with  a  provision  for 
an  advancement  to  them  to  enable  them  to 
carry  on  without  embarrassment  the  busi- 
ness Iti  which  they  were  engaged  when  the 
will  "^'as  made.  The  trusts  for  the  daugh- 
ters were  to  be  several  and  separate,  and  the 
net  Income  was  to  be  paid  to  each  daughter 
daring  her  life  "upon  ber  separate  receipt. 


but  not  by  way  of  anticipation."  The  same 
clause  which  created  the  present  trust  cre- 
ated at  the  same  time  separate  trusts  In  the 
same  terms  for  another  son,  as  well  as  for 
the  son  whose  Interest  is  tlie  subject  of  the 
present  suit.  The  share  of  the  remaining 
son  was  put  in  trust  until  he  should  attain 
the  age  of  25  years,  the  net  Income  until  that 
time  to  be  paid  to  him  "upon  his  receipt  in 
writing  therefor  at  such  times,  in  such  sums, 
and  in  such  manner  as  my  said  trustees 
shall  deem  expedient,"  the  principal,  wltb 
the  Income,  if  any,  accrued  thereon,  to  be 
then  paid  over  to  him;  and  with  the  power 
to  dispose  of  his  portion  by  will  after  at- 
taining the  age  of  21,  and  the  further  direc- 
tion to  the  trustees  that,  If  he  should  die  in- 
testate, the  portion  should  be  distributed 
among  those  who  would  be  entitled  thereto 
If  he  had  died  possessed  thereof  as  personal 
property.  It  thus  appears  that  for  some 
reason  the  testator,  instead  of  treating  the 
present  son  and  one  other  of  his  sons  as  he 
did  the  other  three,  and  providing  that  their 
portions  should  at  length  become  their  ab- 
solute property,  gave  these  two  sons  only  a 
limited  and  qualified  interest,  similar  to  that 
which  he  gave  to  his  wife  and  daughters, 
and  himself  provided  for  the  disposition  of 
the  portions  at  their  decease,  glvlng-them  no 
right  even  of  disposal  by  will.  This  In  some 
degree  supports  the  conclusion  that  his  In- 
tention was  not  to  give  to  these  two  sons 
any  absolute  or  unqualified  interest,  but  one 
over  which  they  should  have  no  power  ex- 
cept to  receive  such  income  ajB  It  should 
seem  fit  to  the  testator's  trustees  to  pay  them 
upon  their  receipts  In  writing.  Decree  dlB- 
missing  the  bill  affirmed. 

(167  Haw.  224) 
TOUNG  T.  MILIiER. 
(Supreme  Judicial  Oonrt  of  If assachiuetfa. 
Plymoath.   Jan.  B,  1897.) 

IKJURIB8  TO  EhPLOTB — AsSUMPTIOK  OF  R18R. 

A  master  is  not  liable  to  an  em^lo7&  a  gen- 
eral workman,  for  injuries  from  falhng  througli, 
at  the  noon  hour,  when  not  at  work,  trapdoors 
la  tbe  floor  of  the  work  building,  left  open  by 
an  employ^,  though  the  master  has  not  warned 
him  that  they  were  open,  when  tbe  employfi 
knew  that  the  trapdoors  were  there,  and  were 
liable  to  be  open  from  time  to  time. 

Exceptions  from  superior  court,  Plymouth 
county;  Sheldon,  Judge. 

Action  by  Young  against  Miller  for  per- 
sonal injuries.  From  a  ruling  of  the  court 
for  defendant,  plaintiff  brings  exceptions. 
Overruled. 

Plaintiff  was  employed  by  defendant  as  a 
genera]  workman,  a  part  of  bis  duty  being 
to  make  tbe  tools  for  the  other  workmen. 
At  the  trial  It  apireared  that,  while  defend- 
ant's engineer  was  at  work  in  the  building, 
be  left  a  trapdoor  open,  and  plaintiff  fell 
through  it,  and  was  injured. 

R.  O.  Harris,  for  plaintiff.  J.  Lowell,  Jr., 
and  H.  H.  Darling,  for  defendant. 
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HOLMES,  J.  The  plaintiff  knew  the  per- 
manent elements  of  the  danger  to  which  he 
^-as  exposed.  He  knew  that  the  trapdoors 
were  where  they  were,  and  that  they  were 
likely  to  be  opened  from  time  to  time.  The 
doors  of  themselTes  were  not  a  defect,  and 
he  took  the  risk  of  them.  The  only  thing  he 
did  not  know  was  the  precise  moment  when 
the  doors  would  be  raised,  bnt  that  he  could 
find  out  If  be  looked.  They  were  raised,  and 
the  accident  happened,  during  the  noon  hour, 
at  which  time  the  plaintiff  was  not  caUed  on 
to  work.  A  majority  of  the  court  are  of 
opinion,  although  I  share  the  doubts  of  the 
minority,  that  the  defendant's  duty  did  not 
extend  to  girlng  notice  or  warning  that  the 
doors  were  open  to  one  who  knew  that  they 
were  liable  to  be  so  at  any  time.  See  Kee- 
nan  t.  Illuminating  Co.,  159  Mass.  379,  34  N. 
E.  366;  McCann  y.  Kennedy,  167  Mass.  23, 
44  N.  E.  1055. 

Exceptions  orermled. 


(M7  Maui.  22B) 

HOGABTH  T.  POGASSBTF  BCANUV6  00. 
(Supreme  Judicial  Court  of  HasBBchnaettiL 
Bristol.    Jan.  6, 1897.) 

Mastbb        Sbbtamt—Prksonai.  Isjdkt  ow  Bk- 
PLOTS— AsSL'MKD  Risk— CoKsnucnOK 
of  Pleading. 

1.  It  does  not  follow  from  the  fact  that  the 
employe  takes  the  risk  of  the  dangers  iocldent 
to  the  Tisible  permanent  structure  of  the  build- 
ing  in  which  he  works  that,  without  being  in- 
formed, he  is  chargeable  with  notice  of  every 
detail  of  the  building,  su^  as  a  trapdoor  tuntit 
I7  kept  closed. 

2.  In  an  action  to  recover  for  a  personal  in- 
jury  received  bj  plaintiff,  a  mill  operative, 
whtle  working  in  defendant  a  factory,  an  allega- 
tion in  the  declaration  that  defendant  negilgent- 
It  maintained  a  certain  trap  and  opening  in  the 
floor,  into  which  plaintiff  fell,  may  be  construed 
to  mean  that  defendant  was  negligently  keep- 
ing the  trap  open  at  the  time  of  the  accident, 
without  charging  any  permanent  defect  in  the 
structure  of  the  building;  and  such  conBtruo- 
tion  will  be  given  it  where  the  case  was  tried  on 
that  theory  by  plaintiff  without  objection. 

Exceptions  from  superior  court,  Bristol 
county;  Ellsba  B.  Maynard.  Jn<^e. 

Action  of  tort  at  common  law  by  Bllen  Ho- 
garth  against  the  Pocasset  Manufacturing 
Company  to  recover  for  personal  Injnrles 
Bustalned  by  plaintiff  while  in  defendant's 
employ  as  a  mill  operative.  The  declaration 
alleged  that  defendant  negligently  maintain- 
ed in  the  floor  of  the  room  where  plaintiff 
worked  a  certain  trap  and  openli^;,  into 
which  plaintiff  fell  while  exerdsing  due  care. 
Defendant  requested  the  court  to  rule  as  fol- 
lows: "(1)  On  the  whole  evidence  the  plaintiff 
cannot  recover.  (2)  In  the  absence  of  evidence 
showing  a  better  and  safer  way  of  oiling  this 
bearing,  it  was  not  negUgence  on  the  part  of 
the  defendant  to  maintain  the  trapdoor  as  it 
was  at  the  time  of  the  accident"  Plaintiff's 
counsel  disclaimed  recovery  on  the  ground  of 
any  permanent  defect  In  the  structure  of  the 
building.  The  court  refused  to  mie  as  re- 
quested, and  submitted  the  case  to  the  Jury, 


who  found  for  plaintiff,  and  defendant 
brings  exceptions.   Exceptions  overruled. 

J.  W.  Cummlngs  and  E.  Hlgglnson,  for 
plaintiff.  Jennings  &  Morton,  for  defend- 
ant 

HOLMES.  J.  This  case  Is  not  unlike 
Toung  V.  Miller  (Mass.)  43  N.  E.  028,  In  Its 
facts,  except  that  here  the  plaintiff  testified 
that  she  did  not  know  of  the  trapdoor.  Her 
testimony  Is  hard  to  believe,  no  doubt  as  she 
passed  over  the  door  many  times  a  day,  and 
as  the  wheels  of  her  bobbin  box  probably 
Jolted  as  they  went  over  its  binges;  but  we 
cannot  say  that  she  must  have  known  It. 
She  may  have  been  unusually  absent  mind- 
ed. Again,  it  does  not  follow,  from  the  fact 
that  she  took  the  risk  of  dangers  permanent- 
ly Incident  to  the  visible  permanent  struc- 
ture (Uleason  v.  Bailroad  Co.,  159  Mass.  68. 
34  N.  E.  79),  that  she  must  be  assumed  ac- 
tually to  have  known  of  every  detail  of  the 
structure,  and  therefore  to  have  known  Of 
the  trapdoor,  and  the  possibility  of  Its  being 
open  once  lu  a  while.  Thus  it  will  be  seen 
that  the  case  Is  stronger  than  Young  v.  Mil- 
ler, and,  notwithstanding  the  decision  in 
that  case,  which  was  very  near  the  line,  a 
majority  of  the  court  are  of  opinion  that  a 
Jury  might  have  found  the  plaintiff  entitled 
to  be  warned  to  look  out  for  the  opening  of 
the  doors.  On  the  evidence  the  plaintiff  vma 
entitled  to  go  to  the  Jury,  and  the  Judge  was 
right  in  refusing  .to  rule  the  other  way. 

It  is  argued  for  the  defendant  that  the  re- 
quest had  reference  to  the  declaration,  and 
that  the  declaration  only  charges  an  Improp- 
er structure.  Possibly,  If  attention  had 
been  called  to  it  that  would  have  been  the 
Interpretation;  but  If  it  had  been  read  so 
narrowly,  and  anything  had  been  understood 
to  depend  on  it  probably  the  plaintiff  would 
have  amended.  Although  the  verb  used  Is 
"maintained,"  the  object  Is  "trap  and  open- 
ing," and  undoubtedly  the  plaintiff  meant  to 
charge  the  defendant  with  negligently  keep- 
ing the  opening  at  the  moment  of  the  acci- 
dent The  plaintiff  had  conceded  tliat  there 
was  no  defect  In  the  ways,  works,  and  ma- 
chinery. As  the  action  was  at  common  law, 
this  fairly  would  have  been  understood  by 
the  Judi^e  to  mean  that  there  was  no  per- 
manent defect  in  the  structure.  We  must 
assume  that  the  case  was  tried  and  went  to 
the  Jury  on  the  question  whether  there  was 
negligence  in  regard  to  the  hole  at  the  mo- 
ment of  the  accident  ftud  that  the  Jndge  was 
warranted  in  suppoidng  that  to  be  the  issue 
which  the  parties  meant  to  try.  If  the  de- 
fendant Intended  to  cut  off  that  Issue  by  rea- 
son of  the  form  of  tlie  declaration.  It  should 
have  called  attention  to  it 

From  what  we  have  said  It  will  be  seen 
how  we  must  deal  with  the  second  request. 
No  doubt  it  was  capable  of  an  interpretation 
like  the  stricter  interpretation  of  the  count 
But  BO  interpreted,  tba  proposition  was  ad- 
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mitted,  and  the  refusal  of  the  Judge  must 
have  been  based  on  the  obTioua  possibility 
that  it  might  be  understood  to  mean  more. 
In  view  of  the  plaintlfTs  admiBsIon,  it  prob- 
ably would  have  been  taken  to  mean  that 
there  web  no  negligence  on  the  defendant's 
part  at  the  moment  of  the  accident  in  hav- 
ing no  signal  of  danger  or  protection  at  the 
trap,  even  as  towards  persons  who  did  not 
know  that  the  trapdoor  was  there.  That 
was  a  question  for  the  Jury. 
Exceptions  oranded. 


(55  Obio  8t.  8M) 

WHEELING,  li.  E.  &  P.  GOAL  CO.  T. 
FIRST  NAT.  BANK  OF 
SMITHFIELD. 

(Supreme  Court  of  Ohio.    Nov.  17,  1896.) 
Sals  on  Executtos  —  Statutokt  Fkovisions  — 

VAT4DITT    OF    LevT    AS    A0A1N8T  BUBSBQUENT 

Creditors— FoRRioir  Exkcqtion  —  Extent  of 
Jddombkt  Lien  —  Constructive  Notice  of 
Lien. 

1.  Statutory  provisions  prescribing  the  order 
to  be  observed  by  an  oflScer  in  subjecting  the 
debtor's  property  to  sale  on  a  writ  of  execution 
are  directory  in  their  nature,  and  for  the  benefit 
of  the  debtor,  who  may  waive  strict  compliance 
therewith;  and  such  waiver  will  be  presnmed 
unless  he  assert  his  right  by  a  direct  proceeding 
to  set  aside  the  action  of  the  officer. 

2.  As  against  lubseguent  purchasers  and 
creditors,  it  is  not  essential  to  the  validity  of  a 
levy  of  an  execution  on  land  that  the  debtor  be 
without  chattel  property  on  which  to  levy;  nor 
will  the  levy  l>e  rendered  invalid,  or  ineffectual 
to  create  a  lien,  by  the  omission  of  the  officer 
to  Indorse  on  the  writ,  no  goods. 

8.  A  valid  levy  of  a  foreign  execution  on  land 
of  the  debtor  has  the  effect  of  extending  the 
lien  of  the  jadgment  to  the  land  seized,  and  the 
lien  is  not  limited  in  duration  to  the  time  the 
writ  has  to  run,  hut  may  be  preserved  and  con- 
tinned  in  force  as  long  as  the  Judgment  remains 
unsatisfied  and  Is  not  allowed  to  become  dor- 
mant, in  like  manner  that  the  lien  of  the  judg- 
ment on  land  in  the  counl^  where  rendered 
may  be. 

4.  Return  of  the  writ  by  direction  of  the  cred- 
itor, without  a  sale  of  the  property,  is  not  a  dis- 
charge of  the  lien. 

5.  The  entries  on  the  foreign  execution  dock- 
et, which  the  sheriff  is  required  to  mnke,  of  the 
date  and  amount  of  the  judgment,  with  a  copy 
of  the  levy  and  description  of  the  land,  arc 
conatmctive  notice  of  the  Hen,  binding  upon 
subsequent  purchasers  and  creditors  while  the 
lieu  remains  in  force. 

(Syllabus  by  the  Court.) 

Error  to  chrcuit  court,  JeCfergon  county. 

Action  by  the  First  National  Bank  of  Smith- 
field  against  the  Wheeling,  Lake  Krie  &  Pitts- 
burgh CToal  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Aflirmed. 

Swayne,  Swayne,  Hayes  &  Tyler  and  John 
M.  Cook,  for  plaintiff  in  error.  Earnest  L. 
FInley,  for  defendant  in  error. 

WILLIAMS,  C.  J.  The  First  National  Bank 
of  Smlthfield,  defendant  In  error,  duly  recover- 
ed a  money  judgment  against  George  Medlll 
and  others  in  the  court  of  common  pleas  of 
FrankUn  county  on  the  19th  day  of  June,  1888, 
and  on  the  same  day  cansed  an  execatlcm  to  be 


Issued  thereon  to  the  sheriff  of  Jefterson  coun- 
ty, who,  on  the  2l8t  day  of  the  same  month, 
levied  the  writ  on  a  tract  of  land  situate  in 
that  county.  The  levy  was  Indorsed  on  the 
writ,  with  a  full  description  of  the  laud,  and  an 
entry  thereof  was  duly  made  by  the  sheriff  In 
his  foreign  execution  docket,  lowing  the  amount 
of  the  Judgment,  the  description  of  the  land, 
the  date  of  the  levy,  and  all  other  ts.cta  re- 
quired by  law  to  be  entered  on  his  docket. 
These  enti1«i  were  made  at  the  time  of  the 
levy,  and  indexed  in  the  docket,  direct  and  re- 
verse. Afterwards,  on  the  10th  day  of  July, 
1888,  the  execution  was  returned,  by  order  of 
the  plaintiff's  attorney,  without  further  pro- 
ceedings, which  fact  was  alao  entered  in  the 
foreign  execution  docket.  Both  the  levy  and 
entries  t&ll  to  state  that  no  goods  or  chattels 
could  be  found  whereon  to  levy  the  execution, 
and  it  does  not  appear  that  an  effort  was  made 
to  find  any.  The  land  on  which  the  levy  was 
made,  was  at  the  time  owned  by  Medill,  the 
Judgment  debtor,  but  was  Incumbered  by  a 
mortgage,  previously  executed  by  him,  which 
had  been  recorded.  Underlying  the  surface  of 
the  land  was  a  vein  of  stone  coal  known  as 
"No.  8  Vein,  Pittsburgh  Ctoal," which,  after  the 
levy  of  the  execution,  was  released  by  the 
mortgagee  from  the  operation  of  his  mort- 
gage, and  soon  thereafter  sold  and  conveyed  by 
Medlll  to  one  Harm,  who  then  sold  and  con- 
veyed the  same  to  the  plaintiff  In  error.  These 
purchases  were  made  In  good  faith,  for  value, 
and  without  actual  knowledge  of  the  execution 
levy  or  the  judgment.  After  the  last  purchase 
was  made,  to  wit,  on  the  30th  day  of  March, 
1891,  the  mortgagewas  foreclosed,  and  all  of  the 
land  sold  except  the  vein  of  coal  which  had 
been  released,  and  the  proceeds  of  the  sale  were 
insufficient  to  reach  the  jndgment  of  the  bank, 
but  were  exhausted  In  the  payment  of  the  mort- 
gage indebtedness  and  prior  liens.  Thereupon 
the  action  below  was  brou^t  by  the  bank,  to 
which  the  plaintiff  In  error  was  made  a  party 
defendant,  to  obtain  a  sale  of  the  vein  of  coal 
and  subject  the  proceeds  to  the  satisfaction  of 
the  bank's  Judgment.  The  plaintiff  In  «ror 
set  up  its  claim  as  a  purchaser  of  the  coal  vein, 
and  prayed  that  Its  title  might  be  protected. 
The  circuit  court,  to  which  the  cause  had  been 
taken  on  appeal,  found  the  facts  substantially 
as  alMJve  stated,  and  decreed  tlie  sale  of  the 
property  In  question,  and  the  aK)lIcation  of  the 
proceeds  to  the  satisfaction  of  the  bank's  Judg- 
ment; holding  that,  by  the  levy  the  bank  ob- 
tained a  valid  Hen,  and  that  the  plaintiff  in  er^ 
ror,  under  its  purchase,  took  subject  thereto. 
The  contention  of  the  plaintiff  in  error  here  Is 
(1)  tliat  the  hank  acquired  no  Hen  on  the  land, 
because  the  levy  was  defective;  or  (2)  If  a  Men 
was  thereby  ob^oed,  it  expired  with  the  execu- 
tion, and  therefore  was  not  subsisting  when 
the  plaintiff  In  error  made  Its  purchnse. 

The  defect  in  the  levy  which  It  is  claimed 
defeats  the  lien  attempted  to  be  obtained  by 
it  is  the  omission  of  the  sheriff  to  indorse 
on  the  writ  the  want  of  goods  and  chattels 
of  the  judgment  debtor  on  which  to  levy  the 
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execution,  and  the  absence  of  any  showing 
that  there  was  not  sufficient  property  of  that 
kind  to  satisfy  the  judgment.  This  claim  is 
based  upon  section  5383  of  the  Revised  Stat- 
utes, which  pi'ovides  that  "the  officer  to 
whom  a  writ  of  execution  is  delirered  shall 
proceed,  Immediately  to  levy  the  same  upon 
the  goods  and  chattels  of  the  debtor;  but  if 
no  goods  and  chattels  can  be  found  the  offi- 
cer shall  endorse  on  the  execution  the  words 
'Xo  goods,*  and  forthwith  levy  the  same  up- 
on the  land^  and  tenements  of  the  debtor 
which  are  liable  to  satisfy  the  Judgment," 
This  section  of  the  statute,  it  is  contended, 
precludes  the  making  of  a  valid  levy  on 
lands  until  the  officer,  after  a  proper  search, 
has  failed  to  find  sufficient  chattel  property 
of  the  debtor  to  satisfy  the  writ;  and  the 
absence  of  an  Indorsement  on  the  writ  of  the 
want  of  such  property,  appearing  In  the  en- 
tries on  the  execution  docket,  prevents  their 
operation  as  constructive  notice,  binding  on 
subsequent  purchasers  or  creditors.  But  it 
Is  generally  held  that  statutory  provisions, 
like  those  contained  in  the  section  referred 
to,  prescribing  the  order  to  be  observed  by 
the  officer  in  subjecting  the  property  of  the 
debtor  to  sale  on  writs  of  execution,  are  for 
the  benefit  of  the  debtor,  which  he  may 
waive.  They  are  directory  In  their  nature, 
and,  though  a  failure  to  observe  the  order 
prescribed  Is  an  irregularity  which  may  be 
corrected  in  a  direct  proceeding  Instituted  by 
the  debtor,  the  levy  Is  not  open  to  collateral 
attack  on  that  ground.  While  the  statute 
enjoins  the  duty  on  the  officer,  in  making  a 
levy  of  his  writ,  to  first  seize  the  debtor's 
personal  property  before  resorting  to  his  real 
pro[>erty,  it  does  not  declare  that,  unless  that 
order  Is  pursued,  a  levy  on  the  debtor's  land 
shall  be  invalid,  or  Ineffectual  to  create  a 
Uen;  and  the  failure  of  the  officer  to  pro- 
ceed in  the  precise  order  directed  should  not 
deprive  the  credltM*  of  the  benefit  of  the  levy, 
so  long,  at  least,  as  tbe  debtor  himself  makes 
no  objection  to  it.  It  may  be  to  the  advan- 
tage of  the  debtor  to  save  his  real  property 
from  sale,  and  this  he  may  do  by  compelling 
resort  first  to  be  had  to  his  chattel  property 
when  that  Is  sufficient  to  satisfy  the  writ; 
but,  if  he  chooses  not  to  exercise  his  right  in 
that  respect,  a  stranger,  who  at  the  time  had 
no  interest  in  the  property,  cannot  be  heard 
to  assert  it  for  him,  or  Interpose  it  as  a 
ground  of  objection  to  a  levy  on  the  debtor's 
real  property,  nor  would  he  seem  to  have 
any  just  ground  of  complaint  where  he  buys 
after  the  Uen  has  attached,  and  with  legal 
notice  of  its  existence.  An  entry  upon  the 
land  by  the  officer  holding  the  writ  Is  not  nec- 
essary to  constitute  a  valid  levy.  It  Is  suffi- 
cient If  the  levy  be  Indorsed  on  the  writ 
with  a  proper  description  of  the  land.  The 
sheriff  is  required  to  keep  In  his  office  a  for- 
eign execution  docket  in  which  It  Is  his  dnty 
to  make  entries  of  the  date  of  each  execu- 
tion received  by  him  from  another  county, 
and  the  date  and  amount  of  the  Judgment, 


and  copy  therein,  with  his  return,  a  full  de- 
scription of  any  real  estate  levied  on;  and 
the  statute  declares  that  "such  entries  so 
made  shall  be  notice  to  subsequent  pur- 
chasers and  creditors  of  the  matters  therein 
contained."  When  a  levy  is  made  upon  land, 
the  presumption  is  there  were  no  goods  on 
which  to  levy;  but,  if  a  counter  presump- 
tion should  arise  from  the  absence  of  an  in- 
dorsement of  no  goods  on  the  writ,  that 
could  only  affect  the  burden  of  proof  in  a 
controversy  where  the  fact  is  material,— that 
Is,  where  the  validity  of  the  levy  is  attacked 
In  a  direct  proceeding  by  a  party  entitled  to 
attack  it.  So  that  when,  as  In  the  case  now 
before  us,  lands  are  purchased  from  a  judg- 
ment debtor  after  the  levy  of  an  execution 
upon  them,  and  while  the  levy  Is  a  subsisting 
one,  with  legal  notice  of  its  existence,  the 
omission  of  the  officer  to  indorae  "No  goods" 
on  the  writ,  or  to  make  search  for  chattel 
property,  does  not  render  the  levy  invalid, 
or  ineffectual  as  a  lien,  as  against  such  piu-- 
chaser. 

The  further  inquiry  In  the  case  relates  to 
the  question  whether  the  lien  created  by  the 
levy  had  expired,  or  ceased  to  be  operative, 
when  the  plaintiff  in  error  acquired  his  title 
to  the  real  property  involved  In  this  litiga- 
tion. This  question  must  find  its  solution  In 
our  legislation  on  the  subject,  the  most  Im- 
portant provisions  of  wtich  ore  contained  In 
sections  5374,  5375,  and  5380  of  the  Revised 
Statutes.  By  the  provisions  of  section  5374, 
the  lands  and  tenements  of  a  Judgment  debt- 
or, not  exempt  by  law,  situated  in  any  coun- 
ty in  the  state,  are  liable  to  be  taken  on 
execution.  And  section  5375  provides  that 
"such  lands  and  tenements,  within  the  coun- 
ty where  the  judgment  Is  rendered,  shall  be 
bound  for  the  satisfaction  thereof  from  the 
first  day  of  the  term  at  which  the  Judgment 
Is  rendered,  •  •  •  and  all  other  lands,  as 
well  as  goods  and  chattels  of  the  debtor, 
shall  be  bound  from  the  time  they  are  seized 
in  execution."  It  Is  not  doubted  that,  by 
force  of  this  last  section,  the  judgment  op- 
^«tes  as  a  lien  on  all  the  lands  of  the  judg- 
ment debtor  In  the  county  where  the  Judg- 
ment Is  rendered.  This  is  so  because  the 
statute  declares  such  lands  shall  be  bound 
for  the  satisfaction  of  the  judgment;  and,  as 
the  same  language  is  employed  to  create  a 
charge  upon  the  debtor's  lands  situate  In  an- 
other county,  when  taken  on  execution  is- 
sued on  the  judgment,  it  would  seem  to  fol- 
low that,  when  so  taken,  the  lien  of  the  Judg- 
ment operates  upon  them  thereafter,  as  It 
does  upon  lands  in  the  county  where  the 
Judgment  Is  rendered.  No  distinction  in  this 
respect  Is  made  by  the  statute,  the  only  dif- 
ference being  with  regard  to  the  time  when 
the  lien  attaches;  and  In  the  one  case  the 
lien  is  general  upon  all  the  debtor's  lands 
in  the  county,  while  In  the  other  it  becomes 
specific,  and  Is  limited  to  the  lands  actually 
seized.  The  reason  for  these  differences  Is 
manifest.   The  Judgment  appears  upon  the 
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public  records  of  the  connty  where  rendered, 
and  is  coDstrnctlye  notice  to  all  persons  deal- 
ing with  the  debtor's  land  situated  In  that 
county.  Its  existence  and  amount  can  be 
readily  ascertained  by  an  examination  of  the 
records.  But  it  would  be  an  unreasonable 
requirement  that  a  person  should  make  an 
examination  of  tbe  public  records  of  all  the 
counties  of  the  state  before  he  could  safely 
acquire  property  which  Is  shown  to  be  clear 
by  the  records  of  the  county  where  It  is  sit- 
uated. When,  therefore,  an  execution  issued 
to  another  county  is  there  levied  on  lands, 
the  sheriff  is  required  to  enter  upon  his  for- 
eign execution  docket  the  date  and  amount 
of  the  Judgment,  by  what  court  rendered, 
with  a  description  of  tbe  land  levied  upon. 
This  docket  Is  a  public  record  of  that  county, 
and  the  entries  become,  by  force  of  the  stat- 
ute, constructive  notice,  like  other  records  of 
the  county.  Tbereafter  the  judgment  has  the 
same  effect  and  operation,  as  a  lien  on  the 
lands  BO  taken,  as  It  has  upon  lands  in  the 
county  where  rendered,  and  the  lien  may  be 
preserved  and  continued  In  force  In  the  same 
way.  The  effect  of  the  levy  Is  to  extend  the 
lien  of  the  judgment  to  the  land  seized,  with 
all  the  legal  consequences  Incident  to  the 
jndgmeut.  The  duration  of  the  lien  Is  not 
limited  to  the  time  the  writ  has  to  run.  The 
language  of  section  5380,  If  execution  be  not 
sued  out  within  five  years  from  the  rendition 
of  the  Judgment,  or  If  that  period  Intervenes 
between  executions,  "the  judgment  shall  be- 
come dormant,  and  shall  cease  to  operate  as 
a  lien  on  the  estate  of  the  debtor,"  plainly 
Imports  that  It  shall  not  so  cease  to  operate 
when  executions  are  issued  within  the  times 
mentioned;  and  that  language  Is  not  limited 
in  its  application  to  the  lien  of  the  judgment 
on  the  lands  of  the  debtor  In  the  county 
where  rendered. 

It  Is  contended,  however,  that  other  provi- 
sions of  the  statute  require  the  sheriff  to  Im- 
mediately proceed  after  levy  of  the  execu- 
tion to  cause  the  lands  to  be  appraised  and 
sold,  and  that  a  return  of  the  writ,  after  levy 
and  before  sale,  by  order  of  the  creditor, 
thereby  Interrupting  the  officer's  proceeding, 
and  preventing  the  performance  of  his  legal 
duties,  discharges  the  levy,  and  terminates 
the  lien.  It  Is  apparent  that  to  sustain  this 
contention  would  practically  defeat  the  pro- 
visions of  section  5380,  which  clearly  permit 
the  lien  to  continue  for  a  pei-iod  of  five  years 
between  executions.  Under  that  section  It 
has  been  the  common  practice  to  cause  exe- 
cutions to  be  levied,  and  direct  a  return  of 
the  writ  without  sale.  In  order  to  obtain  or 
preserve  a  lien;  and  we  do  not  understand 
It  to  be  questioned  that  the  statute  permits 
this  to  be  done  where  the  levy  Is  on  lands 
situate  In  the  county  where  the  judgment 
was  rendered.  The  operation  of  the  statute 
authorizing  the  continuation  of  Judgment 
liens  In  that  mode  is  general,  and  without  re- 
striction as  to  where  the  lands  may  be  situ- 
ated; and  the  atatutory  proTlslons  regulat- 


ing the  appraisement  and  sale  of  lands  taken 
on  execution  are  applicable  alike  In  all  cases, 
without  regard  to  the  county  In  which  the 
lands  may  be  located.  Any  argument  of  In- 
convenience or  delay  to  other  creditors,  re- 
sulting from  that  method  of  perpetuating 
the  Judgment  Hen,  applies  with  no  more 
force  where  the  writ  Is  levied  outside  of  the 
county  than  It  does  to  other  execution  levies; 
and  there  can  be  uo  greater  inconvenience  or 
delay,  In  either  case,  than  usually  exists 
where  property  which  other  creditors  seek  to 
reach  Is  Incumbered  with  a  valid  Hen.  Such 
a  lien  does  not  Interfere  with  the  acquisition 
of  subsequent  Hens,  nor  the  remedies  for 
their  enforcement,  nor  the  remedies  of  other 
creditors;  and  a  purchaser  always  buys  sub- 
ject to  a  Hen  disclosed  by  public  records 
which  he  Is  bound  to  examine.  An  examina- 
tion of  the  sheriff's  foreign  execution  docket 
by  the  plaintiff  In  error  before  the  consum- 
mation of  his  purchase  would  have  afforded 
sufficient  Information  of  the  bank's  Hen  up- 
on the  property,  and  that  the  Judgment  had 
not  been  satisfied  or  suffered  to  become  dor- 
mant; and  the  circuit  court,  In  our  opinion, 
committed  no  error  In  directing  the  applica- 
tion of  the  proceeds  of  the  sale  to  the  satis- 
faction of  the  Judgment  Judgment  affirmed. 


(56  Ohio  St.  256) 
MASOIf  T.  HULL  et  aL 
(Sn^vme  Court  of  Ohio.    Nor.  IT,  1896.) 

TjIem  of  FoRBiQS  EXBCCTios— Waiver— Makshai^ 

ISO  A!I3ETS. 

1.  A  lien  obtained  by  the  levy  of  a  foreign  ex- 
ecution on  the  lands  of  the  jodgmeat  ctehtor  is 
not  waived  nor  abandoned  by  suing  out  another 
execution  on  the  judgment,  and  cuuiung  it  to  be 
levied  on  the  same  lands. 

2.  The  rule  that  a  creditor  who  has  a  lien  on 
one  fund  only  may  compel  another  creditor 
having  a  prior  lien  thereon  and  also  a  lien  upon 
another  fund  to  exhauet  the  latter  before  resort- 
log  to  the  former  is  applicable  only  where  both 
funds  'are  the  prt^rty  of  the  common  debtor. 
It  has  no  application  where  the  exclusive  fund 
is  the  property  of  a  surety  for  the  debt  for 
which  that  fund  is  bound. 

(Syllabus  b;  the  Court.) 

Error  to  drcnlt  coort,  Crawford  county. 
Action  between  Lewis  H.  Mason  and  J.  F. 
C.  Hull  and  others  to  determine  the  priority  of 
judgment  and  mortgage  liens.  From  the  judg- 
ment, Lewis  H.  Mason  brings  error.  Ileveraed. 

This  case  was  argued  and  submitted  with  the 
precfHiing  one  — "WheeUng,  L.  K.  &  P.  Coal  Co. 
V.  First  Nat.  Bank  of  Smithfleld,  5i  Ohio  St. 
14,  45  N.  E.  630.  The  report  of  that  case  dis- 
poses of  some  of  the  questions  Involved  In  this 
one.  A  statement  of  the  facts  that  are  ma- 
terial In  the  consideration  of  other  questions 
here  presented  will  be  found  in  the  opinion, 

CahUl  Broe.  and  J.  O.  Tobias,  for  plaintiff  in 
^or.  Harris  &  Sears  and  Flnl^  &  Bennett, 
for  defendant  In  error  Sturgeon. 

WILLIAMS,  G.  J.  The  controversy  here  re- 
lates to  tbe  distribution  of  a  fund  in  the  hands 
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of  Htdl,  u  aadsDee  far  flie  beDeflt  of  tiie  cred- 
Iton  of  Midbad  Charlton.  The  fmul  Is  the 
proceeds  of  the  sale  of  lands  on  wblfdi,  at  the 
time  of  the  assignment,  the  plaintiff  In  error, 
and  Sturgeon,  the  defendant  In  error,  eash 
claim  to  have  had  a  Uen.  and,  not  being  Buffl- 
ctent  to  satisfy  both,  the  priority,  as  between 
them,  is  the  natter  In  dispute  here.  Tbe  plain- 
tiff In  error  recovered  a  money  jad^ment  agidnst 
the  assignor,  Mldiad  CSiarlton,  and  A.  B.  Oharl- 
ton,  In  tbe  court  of  conunon  ideas  of  Wyandot 
county,  on  the  17th  day  of  November,  1886, 
and  canaed  an  execution  to  Issue  thereon  to  tbe 
sheriff  of  Crawford  connty,  who,  on  ttie  30th 
day  of  that  numtb,  levied  the  writ  on  the  lands 
In  qnestion,  thai  owned  by  AOchael  Chariton, 
and  made  all  the  necessary  entries  concerning 
the  writ  and  levy  In  his  foreign  execotion  doA- 
et.  Hie  -writ  was  returned  by  onSer  of  fixe 
idalntlff's  attorney,  without  furUker  proceed* 
Ings  undent  An  execution  was  also  Issued  on 
the  Judgment  to  tbe  sheriff  of  Columbiana 
connty,  and  was  lerted  by  him  oa  lands  there 
tftoate,  belonging  to  A.  B.  Charlton,  on  the  IStta 
day  of  I^nrember.  1880,  and  a  return  tbereif 
made  similar  to  that  on  the  Crawf<^  connty 
eoecntliHL  A.  B.  Charlton  was  sure^  of  MI- 
chad  Charlton  tor  tbe  debt  'on  which  the  judg- 
ment was  rendered.  After  tbe  executions  were 
so  levied  and  returned,  Michael  Charlton  ex- 
ecuted two  mortgages  on  the  Crawford  connty 
lands,  on  which  tbe  levy  had  been  made,  to 
Sturgeon,  as  security  for  a  bma  fide  Indebted- 
ness. One  of  the  mortgages  was  filed  for  rec- 
ord August  22,  1SB7,  and  tlie  othw  April  7, 
1S8&  On  the  7th  day  of  November.  ISBfl,  tbe 
plaintiff  In  error  caused  another  eucutloB  to 
be  Issued  (m  Us  Judgment  reeovoed  In  Wyan- 
dot county,  Erected  to  the  sheriff  of  Craw- 
ford connty,  which  was  od  that  day  levied  on 
the  same  lands  that  were  seized  on  the  first 
■writ,,  and  letnmed  without  sale;  and  a  like  pro- 
ceedbig  waa  had  with  respect  to  the  lands  of 
A  B.  Charlton,  In'Ctolumblana  county.  Upm 
this  state  of  facte  the  court  of  coouncm  pleas 
gave  tbe  Judgment  lien  priority  over  tbe  mort- 
gages, and  directed  tbe  distribution  of  the  fund 
acccnrdingly.  The  Alrcult  court  reversed  the 
Judgment 

Vndec  the  dedslou  In  the  case  ot  Wheeling, 
IJ.B.&P.  Coal  Co.  V.  First  Nat  Bank  of  Smith- 
field,  M  Ohio  St  14,  46  N.  E.  OSO,  the  lien  of 
the  Judgment  on  the  Crawford  county  lands 
was  a  valid  and  snbslsttng  one  when  the  mort- 
gages were  executed  and  filed  for  record,  and 
the  Hen  of  the  hitter  was  suborffiuate  to  that 
of  tbe  Judgment,  unless  the  Issuing  and  levy  of 
tbe  subsequent  execution  constituted  an  aban- 
donment of  tbe  Uen.  resulting  from  tbe  levy  oC 
the  former  one;  and  whether  It  did  or  not  la 
one  of  the  questions  peculiar  to  this  case.  The 
object  in  suing  out  the  last  execotion  was  to 
preveiU  the  judgment  from  becoming  dormant, 
and  to  continue  its  Uen  on  the  lands  taken  on 
the  first  writ  There  was  no  other  way  In 
which  that  could  be  done,  except,  perfaapa,  by 


suit  to  marshal  Ibe  liens  and  Incing  the  lands 
to  sale.  It  la  suggested  Qiat  a  writ  could  have 
been  Issued  directing  tbe  nile  under  tbe  fiamer 
levy;  but  tbe  requirement  of  such  a  writ  to 
sell  la  not  more  ln^>eratlve  than  t^t  of  the 
execution  which  was  Issued.  The  course  pur- 
sued would  be  unobjectionable  as  a  method  of 
preserving  the  lien  ot  the  Judgment  on  lands 
situated  in  the  county  where  It  was  recovered. 
Bontcm  T.  Lor^  10  Ohio  St  453;  IJe1»nan  v. 
JutbuSux,  86  Ohio  St  9i.  And  the  statute 
does  not  require  a  different  mode  vrtiere  the 
lands  lie  In  imother  coun^.  Tbe  mor^iagee  is 
In  DO  worse  position  by  tbe  continuation  of  tbe 
lien  by  the  method  adopted  than  he  was  when 
his  mortgages  were  made.  Tbey  were  suboi^ 
dinate  to  the  Judgment  Uen  when  taken,  and 
the  security  thereby  obtained  has  not  been  di- 
minished. The  Judgment  was  then  unsatisfied 
and  Is  stm  so;  and  Instead  of  the  Issuing  and 
levyhig  of  the  last  execution  bidlcatlng  an  in- 
toitlon  to  waive  or  abandon  the  lien  created  1^ 
tbe  levy  of  tbe  first  one,  or  Justifying  any  infer- 
ence by  tbe  mortgagee  to  chat  effect,  It  afford- 
ed nneqnlvocal'  evidence  of  the  contrary  Inten- 
tion, llieie  was,  tboefore,  no  waiver  or  aban- 
donment of  tbe  judgment  lien;  and,  as  it  re- 
mained in  fwce  when  the  proceeding  was  com- 
menced by  the  assignee  to  sen  tbe  lands,  It 
was  entitled  to  priority  over  the  mortgages. 

Another  claim  made  In  this  case,  but  appar- 
ently not  BO  mqdi  relied  on.  Is  that  aa  the  Judg- 
ment was  a  Uen  on  the  lai^  of  A.  B.  Charl- 
ton, In  Columbiana  county,  as  weU  as  on  those 
of  Michael  In  Crawford  county,  while  tbe  mort- 
gagea  were  Hens  only  on  the  latter,  the  plain- 
tiff In  error  should  be  required  to  first  exhaust' 
tbe  Odumbhtna  connty  land,  before  resorting  to 
that  Incunfliered  by  tbe  mor^iageB.  But  It  Is 
clear  tbe  facte  do  not  malte  a  caae  for  the  ap- 
plication of  the  prindide  that  a  creditor  who  has 
a  Uen  on  fund  only  may  compel  another 
creditor  having  a  prior  Iten  thereon,  and  also 
a  Hen  upon  another  fund,  to  exhaust  the  latter 
before  resorting  to  the  former  fund.  Th&t  rule 
applies  only  where  bofb  funds  are  the  property 
of  the  common  debtor,  or  person  who  ouj^t  In 
equity  to  pay  botb  creditors;  It  has  no  applica- 
tion where  the  exclusive  fund  Is  tbe  im>perty 
of  a  surety  for  tbe  debt  for  which  that  fund  Is 
txnmd.  Here,  A  B.  Charlton  was  surety  f<a: 
Michael  on  the  debt  the  collection  of  which  was 
sought  by  the  levy  of  tbe  execution  on  Qie  lands 
of  the  former.  It  la  his  equltabte  right  to  have 
the  prince's  property  applied  to  tbe  satisfac- 
tion of  the  debt  to  the  exoneration  of  his  own; 
or.  If  he  should  be  compelled  to  pay  it,  he  would 
be  entitled  to  be  subrogated  to  the  rl^te  of 
the  creditor,  and  enfcnro  the  Judgment  Hen 
against  the  property  of  the  principal,  and  to  all 
tbe  benefits  of  that  lien,  which,  being  superior 
to  Sturgeon's  mortgages,  would  at  last  appro- 
priate the  fund  In  question  In  preference  to  the 
mortgages.  The  Judgment  of  tbe  circuit  court 
must  be  reversed,  and  that  of  the  conucon  pleas 
afiiimed. 
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(66  O&lo  St.  888} 

STBANAHAN  BROS.  CATERING  CO.  t. 
COIT. 

(Supreme  Court  of  Ohio.    Dec.  8.  1896.) 

Hastbr  akd  Bbrtakt  —  Halioioub  Act  of  Sert- 
AMT— Liability  o»  Mastbh— Injl'iit  to 
'  Third  Pbbsonh— Damages. 

1.  A  master  is  liable  for  the  malicloas  acts  of 
his  servant,  whereby  others  are  injured,  if  the 
acts  are  done  within  the  scope  of  the  employ- 
ment, and  in  the  ezecntlon  of  the  serrice  for 
whicb  he  was  engaged  hy  the  master, 

2.  Where  a  master  owes  to  a  third  person  the 
performance  of  some  dMij,  as  to  do  or  not  to 
do  a  particular  act,  and  commits  the  perform- 
ance of  the  duty  to  a  servant,  the  master  cannot 
escape  responsibility  if  the  servant  fails  to  per- 
form it,  whether  such  failure  he  accidental  or 
willful,  or  whether  it  be  the  result  of  negligence 
or  malice.  Nor  is  the  case  altered  it  it  appear 
that  the  malice  was  directed  to  the  master. 

3.  Where  a  master  Is  under  contract  to  de- 
liver to  the  proprietor  of  a  cheese  and  butter 
factory  pure  milk,  and  has  knowledge  that  the 
milk  so  delivered  is  to  be  mixed  wifli  the  milk 
of  other  patrons,  and  Intrusts  the  delivery  to  a 
servant,  who,  in  the  course  of  such  employment, 
delivers  adulterated  milk,  the  master  is  liable 
tor  damages  necessarily  and  directly  resulting 
oy  reason  of  such  delirery;  and  It  is  not  a  de- 
fense to  show  that  the  serrant,  without  author- 
ity and  purposely,  and  to  gratify  his  malice  to- 
wards his  employer,  and  with  intent  to  injure 
him,  adulterated  the  milk  so  delivered  by  mix- 
ing with  it  water,  and  that  the  master  had  no 
knowledge  of  such  adulteration.  In  such  case 
the  rule  of  damages  is  compensation  for  the  in- 
Jury. 

Bradbnry,  J.,  dissenting. 
(Srllabn*      the  ConrL) 

Error  to  circuit  court,  Portage  cotmly. 

Aiititm  by  tlie  Stranahan  Bros.  Catering  Com- 
pany Affdnst  ITank  R.  Colt  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
vereed. 

The  plalntUTs  action  was  brought  upon  a 
petition  of  which  the  following  Is  a  copy: 
"Plaintiff  Is  a  corpjcatlon,  duly  oi^anized  and 
doing  business,  with  Its  principal  office  In 
aeveland,  Ohio.  That  said  plaintiff  Is  en- 
gaged in  the  business  of  bakers  and  gen- 
eral caterers  in  the  city  of  Cleveland,  Ohio, 
and  also  In  the  manufacture  of  butter,  cheese, 
and  candles,  and  other  confectionery.  That 
in  said  business,  and  each  of  its  branches,  It 
requires,  needs,  and  uses  large  qnantltleB  of 
pure  mlUt  and  cream,  butter,  and  cheese,  and 
ships  large  quantities  of  butter  and  cheese  into 
the  general  market.  That  as  a  part  of  its 
said  business  It  runs  a  butter  and  cheese 
factory  at  Mantua,  Ohio,  where  It  purchases 
from  its  patrons,  and  receives,  a  large  amount 
of  milk,  to  be  in  part  manufactured  into  but- 
ter and  cheese,  and  in  part  shipped  to  Its 
principal  place  of  business,  and  in  part  skim- 
med and  the  cream  therefrom  sent  to  it  at 
Its  said  place  of  business  In  Cleveland,  to  be 
used  In  its  said  busmess  as  aforesaid.  That 
defendant,  Frank  R  Coit,  was  one  of  plafn- 
tlfPs  patrona,  and  furnished  lat^  quantities 
of  milk,  delivered  at  Its  said  factory  at  Man- 
tua, Ohio.  That  said  defendant  promised  and 
agreed,  at  the  time  of  bringing,  flrat,  bis  milk 


to  plaintiff's  said  factory,  to  bring  nothing 
but  milk  of  first  class  or  superior  quality. 
Ttiat  he  brought  milk  to  said  factory  from 
December  14,  1891,  to  November  21,  1892, 
and  In  all  aboat  120,000  pounds,  and  reeeived 
therefor  the  price  of  a  superior  quality  of 
milk,  to  wit,  about  fl,150;  but  that  said  de- 
fendant, Colt,  instead  of  bringing  flrst-clasa 
milk,  or  milk  of  a  superior  quality,  during  all 
of  said  time  ftimlsbed  plaintiff  at  Its  said  fac- 
tory, milk  adulterated  with  water,  only  about 
two-thirds  of  which  was  milk  and  one-third 
water,  and  made  foul  by  stale,  filthy,  and 
impure  water,  well  knowing,  at  said  time,  It 
was  to  be  placed  with  and  mixed  with  the 
other  milk  of  said  factory,  and  knowing  It 
was  to  be  used  in  plalntiCTs  business  as  afore- 
said. Tbat  tbe  entire  amount  of  milk  re- 
ceived and  used  at  said  factory,  as  said  de- 
fendant well  knew,  amounted  to  about  7,000 
pounds  dally,  upon  the  average.-  By  reason 
of  said  adulterated  milk  furnished  by  said  de- 
fendant, the  product  of  said  factory  was  great- 
ly lessened  and  damaged.  That  the  butter 
and  cheese  manufactured  therefrom,  and  the 
milk  with  which  said  adulterated  milk  fur- 
nished- by  defendant  was  mixed,  were  poor, 
and  of  an  Inferior  quality,  and  soon  became 
unfit  for  use,  or  for  the  trade,  except  as 
second  or  third  class,  or  very  Inferior  quality, 
and  many  times  became  wholly  worthless. 
Tbat  large  quantities  of  cream  from  said  fac- 
tory, which  otherwise  would  bare  remained 
good,  sweet,  and  wholescmie,  t}ecame  thereby 
8onr,  txdnted,  and  unfit  for  use,  and  entirely 
worthless,  and  tbe  business  of  plaintiff  great- 
ly Injured  thereby;  tne  said  defendant  wdl 
knowing  tbe  uses  to  which  the  milk  and  cream 
from  said  factory  would  be  put,  and  that 
plaintiff's  business.  In  a  great  measure,  de- 
pended  thereon;  and  defendant  knew  that 
plaintiff's  said  business  depended  upon  tbe 
absolute  puri^  of  the  milk  from  said  factory. 
Tet  defendant  continued  .to  thus  send  Impure, 
unwholesome,  foul,  and  adulterated  milk  to 
said  factory,  knowing  the  same  to  be  adulter- 
ated, and  palming  off  upon  plaintiff,  for  pure 
milk,  milk  that  had  been*  watered  and  adul- 
terated, and  to  the  damage  of  plaintiff  as  set 
forth  herein,  in  tbe  sum  and  to  the  amount  of 
($4,000)  four  thousand  dollars.  Wherefore 
plaintiff  prays  judgment  against  said  defend- 
ant for  said  sum  of  $4,000,  with  interest  there- 
on from  November  21,  IKtK,"  Defendant,  by 
answer,  admitted  tbe  corporate  character  of 
plaintiff,  and  that  It  wa^  doing  business  at 
Cleveland  and  denied  all  other  averments.  By  ' 
cross  petition  he  alleged  'that,  on  the  2lst  day 
of  November,  1802,  the  said  plaintiff  was  in- 
debted to  him  for  milk  before  that  time  fur- 
nished it.  In  the  sum  of  $219,  that  the  same  is 
now  due  and  not  paid,"  and  prayed  Judgment 
for  that  sum  and  interest. 

At  the  trial,  as  appears  by  the  bill  of  excep- 
tions, "the  plaintiff,  to  maintain  the  issues  on 
its  part.  Introduced  evidence  tending  to  sus- 
tain the  allegations  of  the  petition;  and  tbe 
defendant  offered  erldraice  tending  to  show 
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that  he,  Bald  defendant,  did  not  water  the  milk, 
or  know  that  it  bad  been  or  was  watered,  and 
that  he  had  In  bis  employ  one  Ed.  Miller,  who 
assisted  In  milking  the  cows,  and  part  of  the 
time  deliTered  the  milk  to  the  factory  of  plain- 
tiff,  and  that  the  said  Miller,  without  his  ido- 
fendant's)  knowledge,  for  the  purpose  of  in- 
juring the  defendant,  maliciously  watered  tbe 
milk  which  was  delivered  to  plalntlfE's  factory 
by  defendant  or  his  employ^  but  without  any 
knowledge  or  suspicion  on  defendant's  part 
that  it  had  been  watered;  that  while  said  milk 
may  have  been  watered  by  said  Miller  during 
the  period  he  (said  Miller)  was  In  the  employ 
of  defendant,  yet  It  was  no  part  of  his  duty, 
nor  was  he  In  any  way  authorized,  to  water 
said  milk,  and  that  in  doing  it  said  Miller  act- 
ed, not  for  defendant,  but  to  injure  defendant; 
but  It  was  tbe  duty  of  said  Miller  to  milk  the 
cows  of  defendant  In  his  absence,  and  to  as- 
sist defendant  wheu  at  bome,  and  in  his  (de- 
fendant's) absence  to  deliver  the  milk  to  plain- 
tiff's factory,  and  that  other  times  be  was  to 
deliver  milk  at  tbe  factory  of  plaintiff  as  a 
part  of  his  employment  a  part  of  the  time  at 
leas^  bat  that  it  was  no  part  of  his  duty,  nor 
was  he  directed  or  In  any  way  authorized, 
to  water  t&e  milk,  and  that,  In  so  doing,  he 
was  not  acting  for  defendant,  but  solely  out 
of  malice,  and  for  the  purpose  of  injuring  de- 
fendant, and  to  gratify  a  feeling  of  ill  will 
towards  defendant,  of  which  defendant  at 
the  time  was  entirely  Ignorant  Tbe  plalu- 
tlCt,  upon  this  question,  requested  tbe  court 
to  charge  the  Jury  as  follows:  'If  the  Jury 
shall  find  that  the  milk  of  defendant  was  de- 
livered at  its  factory  watered,  then  the  de- 
fendant would  be  liable  for  the  damages  that 
necessarily  and  directly  resulted  therefrom, 
even  though  the  defendant  did  not  water 
such  milk,  or  authorize  It  to  be  done,  or  know 
tbe  same  was  or  had  been  watered.  If  the 
Jury  shall  find  It  was  watered  by  one  Ed. 
Miller,  the  employe  of  defendant.'  But  tbe 
court  refused  to  charge  the  Jury  as  request- 
ed, but  did  charge  tbe  Jury  upon  this  ques- 
tion as  follows:  'If  it  appear  to  you  that  the 
milk  was  adulterated  by  Miller  maliciously, 
to  injure  Colt,  and  was  without  Colt's  knowl- 
edge so  delivered  to  the  factory  adulterated, 
then  Mr.  Colt  is  not  liable  to  defendant  for 
any  damage  resulting  to  them  from  such 
adulterated  milk.  Mr.  Colt,  however,  would 
remain  liable  for  the  amount  of  water  deliv- 
ered, but  only  because  It  was  not  milk.'  No 
other  or  further  charge  upon  this  subject  was 
given  to  tbe  Jury,  nor  was  the  above  charge 
in  any  way  modified,  changed,  or  withdrawn, 
but  was,  without  change  or  modification, 
given  by  the  court  to  tbe  Jury  as  the  law  by 
which  they  were  to  be  governed  in  arriving 
at  a  verdict  in  the  case." 

Exceptions  to  tbe  refusal  to  charge  as  re- 
quested, and  to  the  charge  as  given,  were 
duly  entered  by  plaintiff.  Verdict  for  $185. 
for  defendant  and  against  plaintiff,  was  ren- 
dered, and  a  Judgment  thereon,  and  for  costs, 
entered,  which  was  affirmed  by  the  drcalt 


court  The  plaintiff  asks  reversal  of  these 
Judgments. 

'  X.  T.  Siddall.  for  plaintiff  in  error.  J.  H. 
Nichols,  for  defendant  tn  error. 

SPEAR,  J.  (after  stating  tbe  facts).  Tbe 
questions  arising  on  tbe  record  are:  (1) 
Whether  or  not  Colt  Is  liable  for  the  acts  of 
Miller  which  produced  the  injury;  (2)  wheth- 
er or  not  the  plaintiff's  damages,  In  caee  tbe 
Jury  found  It  sustained  damages,  could  em- 
brace all  the  injury  arising  from  the  adul- 
terated character  of  the  milk  delivered;  (3) 
If  not,  whether,  in  any  view,  the  true  rule 
Is  that.  In  case  the  jury  found  that  the  milk 
was  adulterated  by  Miller  maliciously,  to  In- 
jure Colt,  and  was,  without  Colt's  knowl- 
edge, so  delivered  to  the  factory  adulterated, 
plaintiff  was  entitled  to  a  rebate  for  the  wa- 
ter, so  that  Colt  would  be  liable  only  for  tbe 
amount  of  the  water  delivered,  because  It 
was  not  milk.  The  inquiry  involves,  prima- 
rily, a  consideration  of  the  liability  of  the 
master,  although,  reduced  to  Its  last  analysis, 
it  is  an  inquiry  as  to  the  proper  rule  of  dam- 
ages. Upon  the  face  of  things  It  is  apparent 
that  the  question  regarded  as  the  controlling 
one  is  whether  or  not  Colt  is  In  any  way  re- 
sponsible for  the  acts  of  Miller. 

Let  US  first  consider  what  result  would  fol- 
low If  the  case  made  is  tbe  same  as  though 
the  claimed  Injury  had  arisen  from  Colt's  own 
negligent  act.  What  nnder  such  circumstan- 
ces, would  be  the  proper  rule?  The  petition 
alleged  a  contract  It  was  In  the  nature  of  a 
proposal  and  acceptance,  Colt  proposing  and 
agreeing  to  deliver  at  the  factory  milk  which 
should  be  milk  of  first  quality,  meaning,  at 
the  very  least,  milk  not  adulterated,  and  the 
company  assenting,  and.  in  consideration  of 
the  offer,  impliedly,  if  not  expressly,  agreeing 
to  receive  and  pay,  for  such  milk  as  should 
be  delivered,  the  price  of  first-quality  milk. 
The  acceptance  of  milk  so  delivered  was  a 
sufflcleut  consideration  for  Colt's  promise.  It 
may  be  that  so  far  as  the  agreement  was  ex- 
ecutory, It  was  unilateral,  and  that,  had  Colt 
failed  to  deliver  any  milk,  the  company  could 
not  have  recovered  damages  for  such  f&Ilure; 
but  we  need  not  be  concerned  with  that  con- 
sideration, for  milk  was  delivered,  and  noth- 
ing can  he  clearer  than  that,  when  Coit  de- 
livered, he  was  bound  by  the  terms  of  bis  ac- 
cepted proposal  BenJ.  Sales,  51;  Railway 
Oa  V.  Witham,  L.  R.  9  G.  P.  16.  Inasmuch, 
th^efore,  as  the  evidence  of  plaintiff  tended 
to  sustain  the  allegations  of  tbe  petition,  the 
Jury  was  Justified  in  finding  this  contract,— 
that  is,  a  contract  by  which  Colt  agreed  to 
deliver  milk  of  first-class  or  superior  quality 
(1.  e.  pure  milk),— and  to  fuitber  find  that 
Coit  had  knowledge  that  the  milk  he  deliv- 
ered would  be  mixed  with  milk  of  other  pa- 
trons, for  the  manufacture  of  butter  and  cheese 
In  part  and  Id  part  skimmed  for  the  cream, 
the  product  of  which  would  be  used  by  plain- 
tiff In  Its  business  as  caterers,  etc.,  and  In 
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part  sold  In  tbe  market,  and  tbat  the  milk  de- 
livered was  imder  this  contract  Such  a  con- 
tract carries  with  it  a  warranty  that  the  goods 
Bball  be,  and  are,  what  they  are  agreed  to  be; 
for  no  particular  form  of  words  is  i-equired  to 
constitute  a  warranty.  As  held  In  Pasley  t. 
Freeman,  3  Term  K.  57:  "An  affii-mation  at 
the  time  of  a  sale  is  a  warranty,  provided  it 
appear  on  evidence  to  have  been  so  Intended." 
To  which  may  be  added,  upon  equally  good 
anthorlty,  that  "a  positive  affirmation  of  a 
material  fact,  intended  to  be- relied  upon  as 
such,  and  which  is  so  relied  upon,  constitutes 
In  law  a  warranty,  whether  the  vendor  men- 
tally intended  to  warrant  or  not;  and  that  his 
Intention  is  immaterial."  American  note  to 
Bcnj.  Sales  (6th  Ed.)  G25;  Hawkins  T.  Fem- 
berton,  61  K  Y.  198;  Reed  v.  Hastings,  61 
111.  266;  Eenner  v.  Harding,  85  III.  201.  It 
18  dearly  sufficient  it  the  declarations  and 
agreement  are  ao  understood  and  acted  upon 
by  tbe  parties;  and,  if  made  at  the  time  of 
the  sale,  and  as  port  of  or  inducement  to  the 
sale,  as  in  this  case,  no  other  consIderatl(Hi  is 
necessary,  the  price  to  be  paid  being  a  Huffl- 
dent  Gonaideratltm.  American  note  to  BenJ. 
Sales  (6tb  Bd.)  622. 

The  liability  of  Oolt  was  aa  broad  nnder  a 
breach  <a  this  contract  as  though  there  had 
been  an  expiess  warranty  by  hfm  cf  every  lot 
of  milk  as  It  was  delivered.  Moore  t.  King, 
B7  Han,  224, 10  N.  7.  Bum>.  651.  Tbe  pxoper 
mle  of  damages  tot  a  Iweacb  In  anch  a  case 
would  be  such  damages  as  may  fairly  and 
reasonably  be  contideied,  dtha  as  arisbig 
naturally  from  a  breach,  or  what  tbe  parties 
might  reasonably  be  supposed  to  have  fore- 
seen—to have  had  In  contemi^tlon— when 
they  entered  Into  the  contracL  The  mle  Is 
tbat,  if  tlie  special  drcumstances  undw  which, 
a  contract  Is  actually  made  are  known  to  botb 
parties,  tbe  damages  resulting  from  the 
breach,  which  they  would  reastmably  omtem- 
plate,  would  be  the  amount  of  Injury  which 
wonld  ordinarily  f dlow  from  a  breach  of  snch 
a  contract  nnder  the  special  drcumstances. 
Hadley  Baxcndale,  9  Excb.  S41.  FlalntUf 
and  defendant  were  both  handling  milk  ex- 
tenidvely,  and  It  Is  bnt  fair  to  assume  that 
each  knew  tbe  effect  of  mixing  Impure  milk 
with  tkat  which  was  pure,  and  the  consequent 
result  to  the  product  So  they  may  be  rea- 
sooably  hdd  to  have  had  snch  damage  In  con- 
templation when  th^  ccHitracted,  in  case  of 
breach.  Probably,  also,  an  implied  WBiranty 
would  be  presumed,  In  view  of  tbe  knowledge 
of  the  purpose,  tbat  the  milk  should  be  rea- 
sonably lit  for  tbat  purpose;  but  this  Is  not 
essential,  nor  Is  It  important  to  pursue  It  at 
length,  inasmuch  as  there  was  a  contract  Un- 
der breach  of  such  a  contract,  it  Is  manifest 
that  tbe  vendee's  damage  should  be  at  least 
compensation;  and  If  the  mixture  of  the  Im- 
pure milk  with  that  which  was  pare,  and  Its 
use  in  the  factory,  resulted  In  impairing  the 
value  of  tbe  product,  It  Is  equally  manifest 
tbat  compensation  could  not  be  awarded  with- 
out t^lng  that  fact  Into  the  account 


Cases  Illustrative  of  tbe  p<^t  are  numerous. 
WUcox  V.  McCoy,  21  Ohio  St  655,  was  based 
upon  a  claim  for  damages  arising  from  a 
sale  of  sheep  represented  to  be  sound,  but 
which  were  affected  by  a  disease  known  as  the 
"foot  rot,"  wbH-eby  other  sbeep  of  the  plain- 
tiff were  infected  and  Injured.  The  claim 
was  sustained.  A  number  of  similar  cases 
are  digested  by  Mr.  Sedgwick  in  his  work  on 
Damages  (sections  769,  765,  766,  and  768),  as 
follows:  Where  animals  sold  are  warranted 
free  of  disease,  loss  through  communication  of 
disease  to  other  animals  of  the  purchaser  may 
be  recovered.  Mullett  r.  Mason.  L.  B.  1  C 
P.  559,  and  other  cases.  It  Is  not  necessary 
to  the  recovery  of  damages  to  show  that  the 
vendor  knew  that  the  diseased  animal  was  to 
be  placed  with  others  belonging  to  plaintiff. 
Packard  v.  Slack.  32  Vt  9.  The  defendant  is 
presumed  to  anticipate  that  the  animals  he 
sells  wlU  be  placed  with  othem  as  a  natural 
consequence  of  his  act  Slierrod  t.  Lattgdon. 
21  Iowa,  518.  The  expense  of  nursing  and 
curing  other  animals,  whlcb  contract  disease 
from  those  sold,  may  also  be  recovered.  Ixxag 
V.  aapp.  15  Neb.  417, 19  N.  W.  407.  In  Ran- 
dall T.  NewBon,  2  Q.  B,  Dlv.  12,  the  plalntiC 
bad  bought  of  defendant  a  pole  for  Us  car- 
riage. In  driving,  the  horses  swerved,  and 
the  p(4e  tHMAe  short  off  at  the  carriage,  and 
tbe  hcHTses  were  Iqjured.  The  court  held  tiiat 
tbe  question  should  bare  been  left  with  the 
Juty  whether  the  Isjory  to  the  horses  was  ae 
not 'a  natural  conseqnaice  of  tbe  defect  In 
the  p(de.  Where  coloring  matter,  purchased 
for  the  purpose  ot  coloring  Ice  cream  a 
mannflftcturer  of  that  article,  proved  to  be 
poisonous,  the  pnrchoaer  was  allowed  to  re* 
car&e  the  value  of  the  ice  cream  lost  through 
the  use  of  the  poisonous  coloring  matter,  and 
also  compensation  for  injury  to  bustnees. 
Swala  T.  Schlcffelln  (Sup.)  12  N.  Y.  Snpp. 
165.  See  Jones  t.  George,  61  Tec  S45;  alw^ 
Suth.  Item,  is  662-075,  where  the  subject  Is 
discussed  at  lenffth,  and  pertinent  autliaritl«i 
cited.  There  is  no  reason  to  doubt  that  the 
law  Is  entirely  settled,  and  It  Is  clear  that,  if 
tbe  master  be  found  liable,  that  liability  cov- 
ers all  damages  necessarily  and  directly  re- 
sulting from  tiie  injurious  acts. 

It  is  also  well  settled  that  where  tbe  In- 
jury results  from  the  default  of  the  contract- 
ing party  blmself,  tbe  motive  which  In- 
duces tbe  act  or  tbe  omission,  unless  the  cir- 
cumstances raise  a  claim  for  exemplaty  dam- 
ages. Is  of  no  consequence.  In  such  case, 
evidence  of  tbe  defaulting  party's  motives, 
or  of  anything  which  affects  only  the  moral 
character  of  the  transaction,  can  have  no 
weight,  and  Is  therefore  inadmissible.  Un- 
less the  Intention  belong  directly  to  the  is- 
sue, it  is  not  an  element  In  tbe  case.  Oom- 
pensatlon  for  breach  of  contract  In  relation 
to  the  pasrment  of  money  or  In  relation  to 
property  ordinarily  does  not  Involve  motive, 
for  In  the  first  case  the  failure  to  pay  as 
agreed  Is  measured  absolntely  by  the  sum 
and  Interest,  no  matter  what  vicious  purpose 
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Induced  tbe  failure;  and,  in  the  second,  com- 
penBation— that  Is^  to  1w  placed  In  tbe  same 
position  lie  would  have  been  in  had  the  oth- 
er party  performed  his  contract— Is  the  In- 
jured party's  right,  no  matter  how  earnest 
the  unavailing  efforts  to  perform  may  have 
been,  nor  how  free  from  Intent  to  injure  the 
motive  of  the  defaulting  party.  3  Pars. 
Cont  167,  and  authorities  cited.  Was  Colt 
liable  for  the  consequences  of  Miller's  mar 
llclous  acts?  In  pursuing  this  Inquiry  It  Is 
important  that  we  keep  constantly  in  mind 
two  GontroUliv  facts,— one  that  the  relations 
of  the  plaintiff  and  defendant  were  contract 
relations,  and  those  between  the  defendant 
and  Miller  were  those  of  master  and  serv- 
ant Tbe  general  role  undoubtedly  is,  al- 
though subject  to  notable  exceptions,  that 
the  master  is  not  liable  for  his  servwt's  ma- 
lldons  acts,  as  shown  In  Wright  v.  Wilcox, 
19  Wmd.  345,  where  It  was  sought  to  re- 
cover against  a  tatter  for  the  act  of  bis  son, 
vh9,  while  driving  the  father's  bwses  and 
wagon  about  his  father's  liuBlneas,  intention- 
ally whipped  up  the  borses,  and  ran  over  one 
of  a  number  of  boys  who  were  trying  to  get 
Into  the  wagon.  Tbe  driver,  at  the  time, 
saw  tbe  boy  was  between  the  wheels,  and 
thus  likely  to  be  hijured.  Cowan,  J.,  in  de- 
ddhig  the  case,  remarked  that  it  was  impos- 
sible to  sustain  tbe  verdict  against  the  father 
because  tbe  act  of  the  son  was  done  with 
the  willful  intention  to  throw  the  boy  off; 
that,  while  the  son  was  in  other  respects  in 
tbe  service  of  his  father,  he  was  not  In  this, 
which  was  a  plain  trespass,  for  which  the 
master  (the  father)  was  no  more  liable  than 
If  his  servant  had  committed  any  other  as- 
sault and  battery.  A  case  not  dissimilar  In 
principle  is  that  of  Ballroad  Co.  v.  Wetmore> 
10  Ohio  St  110,  where  the  plaintiff,  after  pur- 
chashig  a  ticket  as  a  passenger,  applied  to 
one  who  had  the  duty  of  checking  baggage  to 
have  his  baggage  checked,  and,  by  bis  im- 
portunate cmduct  and  abusive  language 
towards  the  servant,  provoked  a  quiurrel,  In 
which  tha  servant,  to  gratify  his  personal 
resentment  struck  tbe  plaintiff  with  a  hatch- 
et It  was  held  '^hat  the  wrongful  act  of  tbe 
servant  In  striking  the  plaintiff  cannot  be 
repirded  as  authorized  by  the  master,  nor  as 
an  act  done  in  the  execution  of  tbe  service 
for  which  be  was  engaged  by  the  master. 
And  the  fact  that  the  blow  was  Inflicted  with 
a  hatchet  furnished  by  tbe  master,  to  be  used 
tm  a  wholly  different  purpose  in  connection 
with  tlie  servant's  business,  Is  Immaterial  as 
respects  the  liability  of  the  master."  It  was 
shown  by  the  evidence  that  the  assault  was 
not  committed  In  endeavoring  to  eject  tbe 
plaintiff  from  tbe  place  where  tbe  baggage- 
man had  special  eratrol,  but  outside  of  it 
and  at  a  place  where  be  had  no  charge,  and 
80  was  not  a  case  of  tbe  use  of  excess  of 
fwce,  nor  was  it  calculated  to  facilitate  or 
promote  the  business  for  w^ieb  the  servant 
was  employed.  Other  cases  are  to  be  found 
which  go  much  further  than  these  In  exon- 


erating the  master.  They  are  most^r  old  cas- 
es, and  some  of  them  have  not  been  follow- 
ed In  the  later  decisions.  Thus,  In  Middle- 
ton  V.  Fowler,  1  Salk,  282,  where,  in  an  ac- 
tion against  tbe  master  of  a  stagecoach,  to 
recover  for  the  value  of  a  trunk  of  a  pnssou- 
ger,  lost  by  the  driver,  into  whose  possesRlon 
the  trunk  had  been  placed  by  the  traveler. 
It  was  held  by  Bolt,  a  J.,  that  tbe  master 
,  was  not  liable,  ^e  language  of  the  Judge, 
that  *'no  master  Is  chargeable  with  tbe  acts 
of  the  servant  but  when  he  acts  in  the  execu- 
tion of  tbe  authority  given  by  bis  master," 
has  been  given  too  wide  an  interpretation; 
and,  indeed,  the  law  of  tbe  case  would  hardly 
be  regarded  as  good  law  at  the  present  day. 
See  Craker  v.  Ballway  Co.,  36  Wis.  ^T, 
where  the  true  distinction  Is  clearly  given. 
This  case  (as  Indeed  Is  the  lai^r  portion  of 
the  reported  cases  involving*  the  principle) 
was  against  a  railroad  company,  tbe  action 
being  based  on  Its  common-law  liability  as 
a  common  carrlw,  and  affords  an  Instance  of 
strict  application  ot  the  rule  of  respondeat 
superior.  But  courts  are  supposed  to  enforce 
rules  of  law,  where  applicable,  without  re- 
spect to  the  personnel  of  the  parties,  and 
it  Is  presumed  that,  where  liability  is  found 
to  attach  to  a  master  for  the  act  of  a  serv- 
ant, the  rule  of  damages  would  be  tbe  same 
whether  the  master  were  an  individual  or  a 
corporation. 

The  modem  rule,  and  we  believe  It  to  be 
well  established,  is  stated  by  Mr.  Mechem  In 
bis  work  on  Agency  (section  740)  thus:  "The 
tendency  of  modem  cases,  however,  Is  to  at- 
tach less  Importance  to  tbe  Intention  of  the 
agent,  and  more  to  tbe  questlcm  whether  the 
act  was  done  within  tbe  scope  of  the  agent's 
employment;  and  it  is  believed  that  the  trae 
rule  may  be  said  to  be  that  tbe  principal  is 
responsible  for  the  willful  or  malicious  acts 
of  his  agent  If  tb^  are  dime  in  the  course 
of  his  employment  and  within  the  scope  of 
his  authority,  but  that  the  principal  Is  not 
liable  for  such  acts,  unless  previously  ex- 
pressly authorized  or  subsequently  ratified, 
when  they  are  done  outside  of  the  course 
of  the  agent's  employment,  and  beyond  the 
scope  of  his  authority,  as  where  tbe  agent 
steps  aside  from  his  Employment  to  gratify 
some  personal  animosity,  or  to  give  vent  to 
some  private  feeling  of  his  own.  The  ques- 
tion of  what  acts  are  wltbln  the  scope  of  tbe 
employment  is  no  less  difficult  of  determina- 
tion here  than  In  those  cases  where  tbe  prin- 
cipal's liability  for  the  agent's  negligence  Is 
Involved,  but  the  principles  are  tbe  same. 
Indeed,  tbe  determination  of  whether  the  prin- 
cipal would  have  been  liable  had  the  same 
Injury  resulted  from  the  agent's  negligence 
or  unskillfulness  will  often  be  of  aid;  for, 
If  the  act  In  the  latter  case  would  be  with- 
in the  scope  of  tbe  employment.  It  Is  none  the 
less  so  where  the  Intention  was  willful. 
W^here  the  principal  owes  to  third  p«raou& 
the  performance  of  some  duty,  as  to  do  or  not 
to  do  a  particular  act,  and  be  commits  the 
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peifonuance  of  this  duly  to  an  agent,  the 
prlndpal  cannot  escape  the  responslblU^ 
clTlllter  If  the  agent  falls  to  perform  It, 
whether  auch  failure  be  accidental  or  will- 
fnl,  or  whether  It  be  the  result  of  negligence 
or  ^allce."  Contlunliig,  the  author  says: 
"What  Is  meant  Is  that,  If  the  agent,  while 
en^^aged  In  doing  something  which  he  Is  au- 
thorized t»  do.  and  while  acting  In  tne  execili- 
tlon  of  his  authority,  Inflicts  an  Injury  upon 
third  persons,  though  willfully  or  maliciously, 
the  principal  is  liable;  but  If,  on  the  other 
hand,  the  agent  steps  aside  from  his  employ- 
ment to  do  some  act  having  no  connecticui 
with  the  principal's  business,  and  to  which 
he  Is  inspired  by  pure  personal  and  private 
malice  or  111  will,  the  principal  Is  not  liable." 
Mr.  Justice  Story,  In  his  work  on  Agency 
(section  452),  gives  the  rule  in  these  words: 
"It  18  a  general  doctrine  of  the  law  that,  al- 
though the  principal  Is  not  ordinarily  liable 
(for  he  sometimes  Is)  In  a  criminal  suit  for 
the  acts  or  misdeeds  of  his  agent,  unless,  In- 
deed, be  has  authorized  or  co-operated  in 
those  acts  or  misdeeds,  yet  he  Is  held  liable 
to  third  persons  In  a  civil  suit  for  the  frauds, 
deceits,  cmcealments,  misrepresentations, 
torts,  negligences,  and  otber  malfeasances  or 
misfeasances  and  omissions  of  duty  of  his 
agent  In  the  course  of  his  employment,  al- 
though the  principal  did  not  authorize  or  par- 
ticipate In,  or  Indeed  know  ot,  such  miscon- 
duct, or  even  if  he  forbade  the  acts  or  dis- 
approved of  them.  In  all  such  cases  the  rule 
applies,  re^ndeat  superior;  and  It  Is  found- 
ed upon  public  policy  and  convenience,  for  in 
no  other  way  could  there  be  any  safety  to 
.  third  persons  In  their  dealings,  either  direct- 
ly with  the  principal,  or  Indirectly  with  him 
through  the  Instrumentality  of  agents,  in 
every  such  case  the  principal  holds  out  his 
agent  as  competent  and  fit  to  be  trusted. 
apA  thereby,  in  effect,  be  warrants  his  fidelity 
and  good  conduct  In  all  matters  within  the 
scope  of  the  agency." 

It  Is  Important  to  observe  a  distinction  be- 
tween liability  for  the  malicious  acts  of  an 
agent  with  respect  to  one  with  whom  the 
principal  holds  contractual  relations.— acts  af- 
fecting the  performance  of  the  contract,— and 
with  respect  to  others  who  may  have  suffered 
taUnry  by  reason  of  the  agent's  torts,  as  a-  fail- 
ure to  observe  this  distinction  has  resulted  In 
apparent  confusion  of  terms  both  In  text-books 
and  decisions.  The  distinction  referred  to  is 
made  apparent  In  an  old  Kngllsb  case.  A 
traveler  employed  a  livery,  stable  beeper  to 
drive  him  safely  to  his  destination.  The 
driver  purposely  and  needlessly,  to  gratify  his 
own  personal  malice,  went  out  of  bts  way  to 
collide  with  another  carriage,  by  which  one 
ridli^  therehi  was  injured.  The  collision  also 
Injured  the  traveler.  The  action  by  the  for- 
mec  against  the  master  was  predicated  wholly 
on  the  claim  that  he  was  liable  for  the  mali- 
douB  act  of  his  s^ant,  committed  without 
authority,  and  not  in  the  line  of  his  service. 
An  action  by  th^  traveler  would  have  rested 


on  the  failure  of  the  liveryman  to  perform  his 
contract  And,  as  to  the  latter  proposition, 
Prof.  Whartcm,  In  hts  work  on  Agency  and 
Agents  (section  487),  gives  this  terse  rule: 
"Principal  who  contracts  to  do  a  particular 
thing  is  liable  for  agent's  torts  wUcb  prevent 
the  perffflmance  of  the  cfintract"  One  prin- 
ciple seems  to  be  wen  settled  by  the  later  au- 
thorities, viz.:  That  If  the  act  of  the  servant 
which  has  ocicasloned  the  mischief  is  within 
the  scope  of  the  employmrat,  the  fact  that  It 
was  maliciously  done  does  not  affect  the  ques- 
tion of  the  master's  liability  under  a  proper 
rule  of  damages. 

Coming,  now,  to  the  case  at  bar,  were  the 
acts  of  Miller,  which  caused  the  injury.  In 
law  the  acts  of  his  employer?  That  Is,  were 
they  wiUiln  the  scope  of  his  duties,  or  were 
they  outside  and  beyond?  And  here  we  must 
not  mlstoke  the  acts  which  caused  the  dam- 
age. At  first  blush  it  might  seem  that  these 
acts  were  the  watering  of  tbe  milk,  and  those 
were  not  within  anv  authority  fcom  the  mas- 
ter. But  not  80.  The  putting  of  the  water 
In  the  milk  would  have  been  quite  innocuous, 
so  far  as  plalntiflF  Is  concerned,  bad  the  com- 
pound not  been  delivered  to  the  fectory.  It 
was  Oie  delivery  there  which  produced  the 
harm.  In  tbose  acts  of  delivery  Miller  stood 
for  and  represented  bis  master.  Clearly, 
those  deliveries  were  done  In  the  course  of  his 
employment,  "In  the  execution  of  the  service 
for  which  be  was  engaged  by  the  master." 
Under  such  conditions,  why  should  the  master 
not  be  liable?  He  had  contracted  to  deliver 
pure  milk,  and.  hi  trusting  inat  duty  to  bis 
servant,  why  had  he  not,  applying  the  prin- 
ciple announced  by  Judge  Story,  held  out  that 
servant  aa  fit  to  be  trusted,  and  warranted 
his  fidelity  and  gooa  conduct  In  all  matters 
connected  with  the  performance  of  that  con- 
tract? Why,  in  reason,  should  the  loss  occa- 
sioned by  the  rascabt;  of  the  defendant's 
servuit  be  thrown  on  thp  plaintiff?  The  lat- 
ter bad  no  voice  In  his  selectltm;  no  control 
over  his  conduct  Does  the  servant's  motive 
change  the  nature  of  the  damages?  Docs  ft 
make  the  ftillure  of  the  defendant  to  perform 
bis  contract  any  the  less  obvious,  or  any  the 
less  serious  In  results  ?  As  rcmarlied  by 
White,  J.,  in  Railroad  Co.  v.  Xoung,  21  Ohio 
St  524:  "Where  a  person  Is  injured  by  the 
acts  of  a  servant,  done  in  the  course  of  his 
employment,  we  see  no  good  reason  why  the 
motive  or  Intention  of  the  servant  should  oper- 
ate to  discharge  the  mastei*  from  liability.  If 
the  nature  of  the  injurious  act  is  such  as  to 
make  the  master  liable  for  its  consequences, 
In  the  absence  of  the  particular  Intention, 
it  Is  not  perceived  how  the  presence  of  such 
Intmtlon  can  be  held  to  excuse  the  masta." 
And  would  any  Intelligent  legal  mind  suppose 
for  a  moment  that,  the  alleged  contract  beli% 
found.  If  the  delivery  of  the  objectionable  com- 
pound at  the  ftictory  bad  been  through  the 
mere  negligence  of  the  servant,  the  defendant 
would  not  be  liable?  Surely  not  Nor  dors 
the  enforcement  of  the  rule  of  damages  here 
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Inbetore  Indicated  InToIre  punishment  of  one 
for  the  maliclons  act  of  another.  If  It  were 
proposed  to  Inflict  punlUre  damages  on  the 
master  where  he  Is  Innocent  of  wrong  Intent, 
thai  that  Inequitable  result  would  follow.  But 
BO  long  as  compensauon,  and  compensation 
only.  Is  the  rule,  the  motive  of  the  servant 
not  entering  Into  the  case  one  way  or  the 
other,  the  master  is  not  held  for  the  motlTe; 
he  Is  held  only  for  the  act.  So,  In  this  case, 
If  the  testimoi^  of  the  plaintiff  tended  to 
proTe  that  Colt  knew  of  the  nmdltlon  of  the 
milk  at  ttie  thne  of  tho  dellTwy,  as  the  record 
would  Imply,  tbea  proof  to  the  contrary  was 
competent,  but  for  the  purpose  only  of  Oi- 
canding  a  right  to  re»rer  pnnltlve  damages. 

This  contract  involved  reciprocal  duties, 
and  gave  corresponding  legal  lights.  The 
defendant  was  to  deliver  pure  milk;  the 
plaintiff  was  to  pay  good  money.  Now,  sup- 
pose, Instead  of  this  action,  there  were  a 
suit  of  the  defendant  against  the  plaintiff  for 
his  season's  milk,  91,l{iO,  and  the  company 
had  pleaded  payment.  At  the  trl^  It  ap- 
peared that,  on  the  day  the  account  was 
due  the  company  had  given  the  money  to 
one  of  Its  employes*  with  directions  to  go  to 
the  vendor  and  pay  for  the  milk,  and  he  had 
gone  to  the  residence  of  the  vendor  and 
coimted  out,  as  the  vendor  supposed,  f  1,150, 
and  taken  a  receipt  to  the  company.  The 
next  day,  when  a  deposit  In  bank  was  at- 
tempted. It  was  found  that  a  portion  of  the 
money  was  countOTfeit.  Suppose  the  testi- 
mony to  further  show  that  the  employg,  out 
of  malice  towards  the  company  and  greed  In 
his  own  interest,  had  substituted  counterfeit 
money  and  paid  that.  Would  the  company 
have  a  defense?  The  bills  paid  looked  like 
good  currency,  as  the  mUk  delivered  looked 
like  pure  milk.  In  fact  boUk  were  tainted. 
Is  there  any  real  difference  in  the  two 
cases?  Is  It  not  a  failure  to  perform  a  con- 
tract In  botli?  True,  the  method  of  making 
proof  of  damages  Is  different;  It  Is  simple 
in  one  case,  and  much  less  so  In  the  other. 
But,  when  arrived  at,  the  result  la  precisely 
the  same.  It  Is  compensation  In  both  cases* 
—the  making  of  the  Injured  party  whole. 
Our  case  Is  essentially  dissimilar  from  that 
of  Ballroad  Co.  t.  Wetmore,  supra,  where 
the  defendant  was  exonerated.  If  Miller 
had  got  Into  a  quarrel  with  the  manager  of 
the  factory,  about  the  delivery  of  milk,  for 
Instance*  and,  to  gratify  his  own  personal 
resentment,  had  lashed  thA  other  with  the 
defendant's  whip,  which  bad  been  furnished 
him  to  drive  the  horses  with,  we  would  have 
had  a  case  parallel  with  the  one  above  cited. 
The  view  here  Indicated  finds  support  in  the 
broad  principle  that  where  one  of  two  Inno- 
cent persons  must  suffer  he  must  be  the  suf- 
ferer who  puts  It  In  the  power  of  the  wrong- 
doer to  cause  the  loss.  "He,  certainly,  who 
trusts  most,  must  suffer  most"  He  throogh 
whose  agency  the  loss  occurred  must  sus- 
tain It  It  is  a  principle  founded  on  the 
highest  considerations  of  justice  and  expe- 


diency. The  rule  is  elucidated  In  the  opin- 
ion by  Mlnsball,  J.,  In  the  recent  case  of 
Shurtz  V.  GolvIn  (Ohio  Sup.)  45  N.  E.  527, 
and  special  reference  is  here  made  to  that 
opinion  for  argument  and  IllnstratlonB.  See, 
also.  Quick  T.  MlUlgan,  103  Ind.  419,  9  N.  E. 
302;  BUght  T.  Schenck,  10  Pa.  St.  283;  Le 
Neve  T.  Le  Neve,  3  Atk.  646.  If  the  fore- 
going conclusions  are  correct,  It  follows  that 
the  instructions  given  the  Jury  did  not  cover 
the  case  before  them.  The  case  made  was 
the  case  which,  within  the  allegations  of  the 
petition,  the  evidence  tended  to  prove.  The 
vital  points  were  the  agreement  to  deliver 
pure  milk,  the  delivery  under  It  the  charae> 
ter  of  the  milk  delivered,  and  the  resulting 
damage;  and  the  questions  the  Jury  needed 
Instructions  upon,  in  case  they  found  for  the 
plaintiff  on  these  propositions,  were,  the  lia- 
bility or  nonliability  of  Colt,  and  the  meas- 
ure of  damages  in  case  he  was  to  be  held. 
The  Instruction  given  was  If  the  adultou- 
tlon  was  done  by  Miller  maliciously,  to  Ui- 
Jure  Coit  and  the  delivery  of  the  adulterated 
article  was  without  Oolt^s  knowledge,  he 
was  not  liable  for  any  damage;  which.  If  we 
are  right  In  the  principles  of  law  applicable 
to  the  case,  was  erroneous.  The  court  also 
added  that  Colt  would  remain  liable  for  the 
amount  of  water  delivered,  because  It  was 
not  milk.  This  means,  we  suppose,  that  on 
Coifs  cross  petition,  he  would  not  be  al- 
lowed to  recover  pay  for  water.  Of  course 
he  could  not  but  this  Instruction  Ignores  any 
duty  to  driver  milk  not  adulterated,  and 
would  be  proper  in  a  case  where  the  quan- 
tity delivered  was  the  only  question  Involv- 
ed. But  here  was  Involved  the  question  of 
damages  for  the  Impaired  character  of  the 
article  delivered,  and  it  is  difficult  to  see 
how,  upon  the  view  most  favorable  to  Colt 
the  rule  would  not  have  been  the  ordinary 
commercial  rule,  viz.  the  difference  between 
the  value  of  the  milk  delivered  and  what  Its 
value  would  have  been  had  no  water  been 
mixed  with  it  Swan's  Treatise  (14th  Ed.) 
TS4;  American  note  to  Benj.  Sales  (6th  Ed.) 
906. 

There  la  another  ground  which  would  ap- 
pear to  defeat  the  attempted  defense.  The 
sale  and  delivery  of  adulterated  milk  is  an 
offense  against  one  of  the  pure-food  statutes. 
The  act  of  April  10, 1889,  enUtled  "An  act  to 
i-egulate  the  sale  of  milk"  (86  Ohio  Laws, 
220j  provides  "that  whoever,  by  himself  or 
by  his  servant  or  agent,  *  *  *  sells,  ex- 
changes, or  delivers  *  *  *  adulterated 
milk,  or  milk  to  which  water  or  any  foreign 
substance  has  beeh  added  *  *  *  shall  be 
punished,"  etc.  In  the  cose  of  State  v.  K^- 
ly,  64  Ohio  St.  166,  43  N.  E.  163,  It  Is  held 
that  In  a  prosecution  under  the  act  of  March 
20, 1884,  "to  provide  against  the  adulteration 
of  foods  and  drugs,  it  is  not  a  defense  that 
the  accused  Is  Ignorant  of  the  adulteration 
of  the  article  which  he  sells  or  offera  for 
sale."  These  statutes  have  a  like  purpose. 
They  are  founded  on  the  policy  of  protection 
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to  the  public,— the  same  policy  which  is  rec- 
ognized In  numberless  cases  where,  on  a  sale 
by  victualers  of  articles  of  food  for  domes- 
tic consumption,  the  law  Implies  a  warranty 
that  they  are  fit  for  such  purpose,— and  the 
seller  will  not  be  heard  to  say  that  he  did  not 
know  they  were  not,  nor  to  plead  good  faith 
In  their  sale.  The  rule  of  construction  ap- 
plied to  the  act  last  cited  applies  equally  to 
the  act  to  regulate  the  sale  of  millc;  and  it  Is 
the  theory  of  the  decision  cited  that  It  Is  the 
duty  of  the  party,  who,  by  himself  or  agent, 
sella  such  articles,  to  know  their  quality, — 
they  must  know,  or  take  the  consequences. 
An  opposite  construction,  It  Is  declared  by 
the  court,  would  defeat  the  humane  purpose 
of  the  acts.  The  principle  of  Bose  v.  King, 
49  Ohio  St.  213,  30  N.  E.  26T,  rules  this  case 
with  respect  to  the  civil  remedy.  Where  a 
defendant  Is  liable  under  the  criminal  stat- 
ute, he  is  liable  to  a  person  directly  Injured, 
oiviUy. 

These  conclusions  require  a  reversal  of 
both  Judgments,  and  a  new  trlaL  Reversed. 

BRADBURY,  J.  (dissenting).  This  deci- 
sion seems  to  me  to  rest  upon  the  uusound 
principle  that  one  person  may  be  held  to  re- 
spond in  damages  to  another  ou  account  of 
Injuries  sustained  by  the  malicious  acts  of 
a  third  person.  Unfortunately  the  case  was 
argued  in  this  court  upon  one  side  only.  The 
circuit  court  rendering  the  Judgment  Is  com- 
posed of  men  of  experience,  learning,  and 
ability,  and  the  views  of  that  court  upon  the 
question  were  in  harmony  with  those  of  tht 
court  of  common  pleas,  but  we  have  not  had 
the  benefit  of  that  experience,  learning,  and 
ability,  or  of  the  research  of  counsel  in  sup- 
port of  their  Judgment.  Their  decision,  I 
tliink,  Is  correct,  but  I  feel  the  embarrass- 
ment incident  to  an  attempt  to  Justify  It 
without  some  intimation  of  the  grounds  up- 
on which  they  placed  It,  or  of  the  views  of 
counsel  for  the  party  who  prevailed  In  that 
court.  The  action  did  not  sound  In  con- 
tract, the  plaintiff  was  under  no  obligation  to 
receive  milk,  and  the  defendant  was  under 
no  obligation  to  deliver  it,  nor  was  any  price 
fixed  for  that  which  might  be  delivered  and 
received.  The  only  averment  of  the  peti- 
tion relating  to  a  promise  is  this:  "Said  de- 
fendant promised  and  agreed  at  the  time  of 
bringing,  first,  his  milk  to  plaintiffs  said  fac- 
tory to  bring  nothing  but  milk  of  first  class 
or  superior  quality."  No  consideration  Is 
stated  for  this  supposed  promise,  and  an 
analysis  of  the  petition  shows  that  the  prom- 
ise was  one  implied  from  the  fact  that  milk 
was  to  be  delivered,  and  arose  out  of  the  cir- 
cumstances surrounding  the  parties.  The 
uses  to  which  the  milk,  accordlug  to  the  aver- 
ments of  the  petition,  was  to  be  devoted, 
was  simply  matter  of  Inducement,  showing 
what  damages  the  defendant  miglit  be  held 
to  contemplate  as  the  result  of  his  wanton 
act  The  gist  of  the  action  Is  that  the  de- 
fendant knowingly  delivered  foul  and  un- 


wholesome milk.  The  averment  being  that 
the  "defendant  continued  to  thus  send  Im- 
pure, unwholesome,  foul  and  adulterated 
milk  •  *  •  knowing  the  same  to  be  adul- 
terated. •  •  *"  The  defendant  denied  this 
and  the  case  was  tried.  The  evidence  was 
not  set  forth  In  full,  the  bill  of  exceptions 
showing  merely  that  evidence  was  given 
tending  to  support  the  petition,  and  that  evi- 
dence was  also  given  tending  to  show  that 
the  milk  was  maliciously  watered  by  an  em- 
ploye of  defendant  for  the  purpose,  not  of 
damaging  the  plaintiff,  to  whom  the  milk 
was  delivered,  but  of  Injuring  his  employer, 
the  defendant;  that  It  was  not  his  duty  to 
water  the  milk,  and  In  doing  so  he  was  not 
acting  for  defendant,  but  solely  out  of  malice 
towards  the  defendant,  and  that  defendant 
was  entirely  Ignorant  of  his  actions.  In  this 
view  of  the  evidence,  the  following  instruc- 
tions were  asked  by  the  defendant,  and  were 
refused:  "If  the  Jury  shall  find  that  the  milk 
of  defendant  was  delivered  at  its  factory 
watered,  then  the  defendant  would  be  liable 
for  the  damages  that  necessarily  and  direct- 
ly resulted  therefrom,  even  though  the  de- 
fendant did  not  water  such  milk  or  authorize 
it  to  be  done,  or  know  the  same  was  or  had 
been  watered,  If  the  Jury  shall  find  It  was 
watered  by  one  Ed.  Miller,  the  employfi  of 
defendant."  And  the  court  did  charge  the 
Jury  as  follows;  "If  it  appear  to  you  that 
the  milk  was  adulterated  by  Miller  malicious- 
ly, to  injure  Oolt,  and  was  without  Colt's 
knowledge  so  delivered  to  the  factory  adul- 
terated, then  Mr.  Colt  is  not  liable  to  defend- 
ant for  any  damage  resulting  to  them  from 
such  adulterated  milk.  Mr.  Coit,  however, 
would  remain  liable  for  the  amount  of  water 
delivered,  but  only  because  It  was  not  milk." 
The  Instructions  given  by  the  court  of  com- 
mon pleas  were  directly  applicable  to  the 
facts,  and  were  sound,  unless  one  man  Is  to 
be  mulct  in  damages  for  the  malicious  act  of 
another.  Employers  are  liable  for  tliat  neg- 
ligence of  their  servants  which  occurs  iu  the 
course  of  the  employment  And  under  cer- 
tain peculiar  circumstances,  where  the  mas- 
ter owes  a  special  duty  to  the  party  Injured, 
he  is  held  liable  for  malicious  acts  directed 
against  the  person  to  whom  the  master  owes 
such  special  duty.  This  principle  Is  gener- 
ally, if  not  exclusively,  confined  to  common 
carriers  of  passengers.  I  know  of  no  prin- 
ciple, however,  by  which  a  master  is  held  lia- 
ble for  a  malicious  act  of  a  servant,  not  com- 
mitted In  the  scope  of  his  employment,  di- 
rected against  another;  or  where,  as  In  this 
ease,  the  malicious  act  was  directed  against 
the  master  himself,  was  not  done  In  the 
course  of  the  master's  service,  and  incidental- 
ly injured  another.  Where  a  malicious  act 
Is  doue  to  the  injury  of  another,  the  right  of 
the  latter  to  redress  is  against  the  party  who 
caused  the  injury.  If  the  person  commit- 
ting the  act  cannot  respond  In  damages,  the 
party  injured  can  obtain  no  practical  relief. 
Thla  result  often  occurs,  bat  la  unaTOid- 
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able.  The  person  doing  the  mischief  Is,  in 
such  cases,  amenable  to  the  public,  if  the 
act  has  been  made  a  crime,  otherwise  he  is 
answerable  only  at  the  bar  of  public  opinion. 
In  driving  the  vehicle  In  which  this  milk  was 
carried  to  market,  the  servant  had  no  duty 
to  perform  in  respect  to  Its  quality.  His  au- 
thority was  in  all  respects  similar  to  that  of 
the  boy  who  drives  a  delivery  wagon  for  a 
retail  grocer.  It  is  the  duty  of  the  boy  to 
deliver  the  parcels  as.  they  may  be  wrapped 
up  In  the  shop.  It  was  the  duty  of  this  hired 
man  of  the  defendant  to  deliver  this  milk  In 
the  condition  It  was  when  it  left  the  defend- 
ant's ^arm.  As  well  charge  the  grocer  with 
civil  liability  for  the  death  of  a  customer, 
because  the  boy  maliciously  stops  at  a  drug 
store,  procures  arsenic,  opens  and  dlsti'lbutes 
It  through  a  package  of  sugar,  as  to  charge 
the  defendant  in  this  case  with  liability  be- 
cause his  hired  man  stopped  at  a  wayside 
pool  of  stagnant  water,  maliciously  dipped  a 
bucket  Into  It,  and  discharged  its  contents 
into  the  cans  of  milk  committed  to  bla 
charge.  In  each  case  the  fact  of  employ- 
ment gave  the  opportunity  for  the  act,  but 
the  act  waa  not  In  the  line  of  the  employ- 
ment of  either.  The  statutes  In  relation  to 
adulterated  food  and  milk  are  no  biore  ap- 
plicable in  the  one  case  than  In  the  other. 
If  they  bear  on  the  question  at  all,  the  penal- 
ties they  denounce  should  be  directed  against 
the  wrongdoers,  and  not  one  of  the  victims  of 
the  wrongful  act.  No  authorities  have  been 
cited  In  support  of  these  views.  None  are 
needed,  if  the  analysis  of  the  petition  up- 
on which  they  are  founded  Is  correct. 

A.  copy  of  the  petition  and  answer  Is  ap- 
pended, from  which  the  character  of  the  ac- 
tion and  of  the  issues  joined  between  the 
parties  can  be  readily  perceived. 


(DS  OUo  8L  W) 

prrrsBURo,  a.  a  &  st.  l.  rt.  go.  r. 

cox. 

(Snpreme  Court  of  Ohio.  Dec.  15,  1896.) 

AssooiATioK  OP  Railroad  Company  a\i>Bmplotbs 
— BbiiIBP  Fond— CSoNTHArr  or  Membbr- 

snip— Valiuitt— RSI.ICASB. 
An  employ^  of  a  railroad  company  volnn- 
tarily,  and  with  full  knowledee  of  the  charac- 
ter and  effect  of  the  contract  he  was  assuming, 
applied  for  admission  to  an  association  compos- 
ed of  the  company  and  a  portion  of  Its  employes, 
called  the  "Voluntary  Belief  Department, '  and, 
being  admitted,  contracted  that  the  company 
might  deduct  from  his  wages  the  sum  of  75 
cents  per  month  for  tbe  purpose  of  forming,  with 
other  like  coutribntionB  by  other  employ^  mem- 
bers, and  contributions  which  by  the  contract 
the  company  was  obligated  to  make,  a  relief 
fund  for  the  benefit  of  tbe  employees  in  case  of 
sickness,  accident,  or  death;  and  contracted, 
further,  that  in  case  of  accident  the  acceptance 
by  him  thereafter  of  relief  from  the  relief  fund 
BO  accumulated  should  have  the  effect  to  release 
the  company  from  liability  for  dnmages.  Held: 

(1)  Snch  contract  is  not  interdicted  by  the  act 
of  April  2,  1890  (87  Ohio  Laws,  149),  "for  the 
protection  and  relief  of  railroad  employes,"  etc. 

(2)  Tbe  contract  is  not  contrary  to  pnbUe  policy. 

46  N.B.— 41 


(3)  The  contract  does  not  lack  mutoali^.  (4) 
It  Is  based  upon  a  valid  consideration. 

(SyUabus  by  the  Court) 

Error  to  circuit  court,  Warren  county. 

Action  by  Cbaxiee  C.  Oat  against  the  Pitts- 
burg, Clndnaatl,  Chicago  &  St  Lools  Rail- 
way Company.  Jodgmmt  tot  plaintllt  and 
defendant  brings  error.  Reversed. 

The  action  of  the  defendant  In  error  against 
the  company  was  to  recover  for  Injuries  by 
reason  of  the  alleged  negligence  of  tbe  com- 
pany. By  its  first  defense  the  company  de- 
nied negligence  on  its  part,  and  alleged  that 
the  accident  was  caused  by  the  negligence 
of  a  fellow  servant,  for  which  the  company 
was  not  liable.  The  second  defense  was  as 
follows:  (2)  For  a  second  defense  to  the 
plaintiff's  petition,  the  defendant  says  that, 
if  it  Is  chargeable  with  the  negligent  acta 
complained  of  therein  (a  fact  which  this  de- 
fendant wholly  denies),  nevertheless  the 
said  plaintiff  ought  not  to  maintain  this,  his 
action,  for  that,  on  or  about  the  ICth  day  of 
April,  1889,  the  Pennsylvania  Company,  a 
railroad  corporation  of  the  state  of  Pennsyl- 
vania, owning  and  operating  railroads  in  and 
through  the  states  of  Pennsylvania,  Ohio,  and 
Indiana,  the  Chicago,  St.  Louis  &  Pittsburg 
Railroad  Company,  a  railroad  corporation  of 
the  states  of  Indiana  and  Illinois,  owning  and 
operating  a  railroad  In  the  said  states  of  In- 
diana, Illinois,  and  also  in  the  state  of  Ohio, 
and  the  Pittsburg,  Cincinnati  &  St  Louis 
Railway  Company,  a  railroad  corporation  of 
the  state  of  Ohio,  owning  and  operating  cer- 
tain railroads  In  the  states  of  Pennsylvania, 
Ohio,  and  In  the  state  of  West  Virginia,  hav- 
ing formed,  each,  respectively,  a  relief  de- 
partment for  the  benefit  of  its  service  and 
employee,  and  In  order  to  secure  uniformity 
and  economy  In  tbe  management  thereof,  on 
the  1st  day  of  July,  1880,  associated  them- 
selves together  for  the  purpose  of  a  joint  ad- 
ministration and  regulation  of  the  said  re- 
spective relief  departments  under  one  com- 
mon organization  known  as  the  "Voluntary 
Relief  Department  of  the  Pennsylvania  Lines 
West  of  Pittsburg."  That  on  the  Ist  day  of 
October,  1890,  the  said  the  Chicago,  St.  Louis 
&  Pittsburg  Railroad  Company  and  the  Pitta- 
burg,  Cincinnati  &  St  Louis  Railway  Com- 
pany were  consolidated  under  the  corporate 
name  of  the  Pittsburg,  Cincinnati,  Chicago  & 
St  Louis  Railway  Company,  which  company 
succeeded  to  all  of  the  rights,  and  assumed 
all  of  the  liabilities,  of  said  constituent  com- 
panies in  said  relief  department  That  the 
object  of  said  voluntary  relief  department 
was  and  Is  the  establishment  and  manage- 
ment of  a  fund  known  as  the  "Relief  Fund," 
and  which  has  been  established  In  accord- 
ance therewith,  for  the  payment  of  definite 
sums  to  employes  contributing  to  the  fund, 
who,  under  the  regulations  of  said  relief  de- 
partment shall  be  entitled  thereto  when  they 
are  disabled  by  accident  or  sickness,  and,  in 
tbe  event  of  tiieir  death,  to  tbe  relatives  or 
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otber  benefldary  specified  in  the  application 
of  sQch  employs  for  memberehlp,  in  said  re- 
lief fund  and  department  That  said  relief 
fund  from  which  benefits  are  paid  1b  formed 
by  T(fliintary  conttihati6ns  from  onploySs, 
and  approprlati(Hi8,  when  neceseary  to  make 
np  any  deficiency,  by  the  several  companies 
respectively,  for  the  benefit  of  the  «nploy€s 
of  each  who  may  be  members  thereof,  and 
Income  or  profit  d^ved  from  Investments  of 
the  moneys  of  the  fund,  and  such  lElfts  or 
lesadas  as  may  be  made  for  the  use  of  the 
fund.  That  those  participating  In  the  bene- 
fits, of  the  relief  fund  must  be  employ^  in 
the  service  of  at  least  one  ct  said  associated 
companies,  are  known  as  "members  of  the 
relief  fund,"  and  are  classified  according  to 
the  amount  of  their  regolar  pay  per  montii,— 
the  first  class  consisting  of  those  employes 
who  receive  not  more  than  $40  per  month. 
Under  the  regulations  of  said  relief  depart- 
ment no  employe  Is  required  to  become  a 
member  of  said  relief  fund,  and  his  member- 
ship therein  Is  purely  voluntary,  and  he  may 
withdraw  therefrom  at  pleasure,  upon  gli^ng 
notice,  but  when  he  does  become  a  member 
thereof  he  authorizes  his  ^ployer  company 
to  withhold  from  his  monthly  wages  contri- 
butions f w  said  relief  fund,  and  which  in  the 
first  class  thereof  is  75  cents  per  month,  and 
which  contribution  entitles  him  during  mem-' 
bership  to  bHi^ts  for  disaUeipent  by  acci- 
dent, sickness,  or  death.  That  to  entitle  an 
onploye  to  partldpate  In  the  benefits  of  said 
relief  fund  he  must  be  not  over  45  years  of 
age,  pass  a  satisfactory  medical  examination, 
and  make  an  application  In  the  form  pre- 
scribed by  the  regulations  of  aald  depart- 
ment, addressed  to  the  goperintendent  of  the 
relief  department,  and  containing,  among 
other  things,  the  following  stlpnlatjons,  to 
wit:  "I  also  agree  that  the  said  company 
[being  his  employer  company]  by  its  prefer 
agent,  and  in  the  manner  provided  in  said 
regulations,  shall  apply  as  a  voluntary  con- 
tribution from  any  wages  earned  by  me  un- 
der said  employment,  or  from  benefits  that 
may  hereafter  become  payable  to  me,  at  the 

rate  of  per  m<Hith,  for  the  purpose  of 

securing  the  benefits  iMmvIded  for  in  the  reg- 
ulations for  a  member  of  the  reUef  fund  of 
the  class,  and  additional  death  benefit  equal 
to  ——  the  death  benefit  of  the  first  class. 

The  death  benefit  shall  be  payable  to  

(here  designate  tiie  beneficiary  or  beneficia- 
ries). And  I  agree  tiiat  t^e  acceptance  of 
benefits  from  said  relief  fund  for  Injury  or 
death  shall  operate  as  a  release  of  all  claims 
for  damages  against  said  company  [being  his 
employer  company]  arising  from  such  Injury 
or  death,  wtiich  could  be  made  by  or  through 
me,  and  that  I,  or  my  legal  repi-csentatives, 
will  execute  such  further  Instrument  as  may 
be  necessary  formally  to  evidence  such  ac- 
quittance. Z  also  a^e  that  this  application, 
when  approved  by  the  superintendent  of  the 
relief  department,  shall  make  me  a  member 
of  the  relief  fund,  and  constitute  a  contract 


between  myself  and  the  said  company  tbelng 
his  employer  company],  or  with  any  other 
company  that  Is  now,  or  may  be  hereaf}«r, 
associated  with  said  company  in  the  man- 
agement of  the  relief  department.  In  case  of 
a  transfer  of  my  services  to  any  such  other 
company  during  membership  in  the  relief 
fund."  That  said  antllcant.  If  he  passes  the 
necessary  medical  esotmlnatlon,  and  Is  ap- 
proved by  the  superintendent  of  the  relief 
department,  becomes  a  member  of  said  relief 
fund,  contributing  as  aforesaid  and  receiving 
benefits  In  the  manner  as  aforesaid.  That 
the  said  associated  companies,  In  addition  to 
the  guaranty  as  aforesaid,  supply  all  neces- 
sary facilities  for  conducting  the  business  of 
said  relief  department,  at  their  own  expense, 
pay  all  of  the  operating  expenses  thereof, 
take  diarge  of  the  funda  thereof,  pay  Interest 
thereon,  and  are  responsible  for  their  safe- 
keeping. That  said  relief  d^tartment  is  man- 
aged by  a  superintendent,  subject  to  the  con- 
trol of  the  general  manager  of  the  said  Penn- 
sylvania lines  west  of  Pittsburg,  medical  ex- 
aminers, and  necessary  clerical  force.  That 
In  addition  there  is  an  advisory  committee, 
consisting  of  said  general  manage,  as  afore- 
said, who  is  ex  <^cIo  a  member  and  chair- 
man of  said  committee,  and  12  members,  one- 
half  of  whom  are  chosen  by  said  companies, 
and  the  other  half  by  the  employ^  of  said 
companies  who  are  members  of  said  relief 
fund.  That  said  advisory  committee  has  gen- 
eral supervision  of  the  operations  of  said  re- 
lief department,  and  holds  stated  meetings 
once  in  three  months  at  such  time  and  place 
as  It  shall  determine,  and  shall  meet  at 
other  times  at  the  call  of  the  general  man- 
ager as  chairman.  That  If  during  the  period 
prior  to  the  1st  of  July,  1882.  or  during  any 
one  of  the  successive  periods  of  three  years 
thereafter,  the  amount  contributed  by  the 
members  of  the  fund  and  received  from  other 
sources  should  not  be  snfBclent  to  meet  the 
liabilities  incurred  for  such  period,  the  proper 
company  or  companies  in  whose  account  the 
same  occurs  will  pay  the  d^dency,  and  if 
at  the  end  of  any  such  period  there  should 
be  a  surplus,  after  making  due  allowance  for 
liabilities  Incurred  and  not  paid,  such  surplus 
shall  not  be  used  to  make  up  any  deficlwcy 
in  any  other  such  period,  but  shall  be  used 
in  the  promotion  of  a  fund  for  the  benefit  of 
superannuated  members,  or  In  some  other 
manner,  for  the  sole  braefit  of  the  relief 
fimd,  as  shall  be  determined  by  a  vote  of 
two-thirds  of  the  advisory  committee,  and  ap- 
proved  by  the  board  of  directors  of  the  asso- 
ciated cmnpanies.  Tliat,  during  the  last  five 
years  Immediately  preceding  the  filing  of  this 
petition,  this  defendant,  under  its  guaranty 
ns  aforesaid,  has  paid  Into  said  fund,  for  the 
benefit  of  plaintiff  and  other  employes  ot  the 
defendant,  the  sum  of  921,000,  in  addition  to 
Its  share  of  operating  expenses  of  said  depart- 
ment and  interest  upon  the  fond.  That  on 
the  25th  day  of  October,  1802,  the  said  plain- 
tiff, with  full  knowledge  ot  all  the  foregoing, 
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except  that  be  may  not  have  had  actual 
knowledge  of  the  payment  of  said  $21,000, 
made  his  roltmtary  written  application,  con- 
taining the  stipulations  as  aforesaid,  to  the 
superintendent  of  said  relief  department,  for 
membership  in  the  first  class  of  said  relief 
fnnd,  agreeing  In  said  application  that  tbe 
defendant  should  apply,  as  a  voluntary  con- 
tribution from  his  wages,  75  cents  per  month 
for  the  purp<»e  of  securing  to  him  the  bene- 
fits provided  for  in  the  regulations  for  a 
member  of  the  relief  fnnd  of  the  first  class, 
and  further  agreeing  therein  that  the  ac- 
ceptance of  benefits  from  said  relief  fund  for 
Injury  or  death  should  operate  as  a  release  of 
all  claims  for  damages  against  said  djefend- 
ant  arising  from  said  Injury  or  death  which 
ccnld  be  made  by  or  through  him,  and  that 
he  or  his  legal  representatives  would  execute 
BUch  further  Instrument  as  might  be  neces- 
sary formally  to  evidence  such  acquittance. 
That  having  passed  the  medical  examiner's 
examination,  and  said  application  having 
been  approved  by  the  superintendent  of  said 
relief  department,  the  said  plaintiff,  on  the 
1st  day  of  November,  1892,  became  a  mem- 
ber of  said  reUef  fund,  contributing  as  afore- 
said, and  entitled  to  the  benefits  provided  by 
the  regulations  of  said  relief  department  for 
members  of  the  first  class.  That  after  the 
Injuries  received  by  the  said  piaintlfE,  and 
for  a  period  from  the  6th  day  of  May,  1803, 
to  June  30,  1894,  he  received  as  a  member  of 
said  relief  fund  the  benefits  to  which  he  was 
entitled  for  his  injuries,  amounting  to  $106.- 
with  full  knowledge  upon  his  part  that 
he  was  not  bound  to  accept  the  same,  but 
that  In  so  doing  he  released  the  said  defend- 
ant company  from  any  claim  for  damages 
against  it  arising  from  the  injuries  received 
by  him  on  or  about  the  6th  day  of  May, 
1893,  and  of  which  he  CMnplains  In  his  peti- 
tion In  this  action.  That  he  has  never  been 
dismissed  from  said  fund,  although  he  has 
received  no  benefits  since  the  30th  day  of 
June,  ISOl,  pur8ua>it  to  a  regulation  of  said 
department  which  provides  that,  if  the  mem- 
ber Injured  brings  suit  against  his  employer 
company  to  recover  damages  for  the  injuries 
on  account  of  which  l>enefits  are  paid,  the 
said  tteneflts  cease  until  such  time  as  said 
Bnit  1>  discontinued  by  said  injured  member, 
when  payment  of  benefits  will  be  resumed. 
Reply  to  the  first  defense  was  interposed,  and 
a  demurrer  to  tbe  second.  This  was  overrul- 
ed by  the  common  pleas;  and,  upon  trial  on 
the  pleadings,  issue  was  found  for  defend- 
ant, and  a  Judgment  for  it  rendered.  The  cir- 
cuit court  reversed  that  Judgment  for  error 
In  overruling  the  demurrer,  and  the  company 
now  seeks  a  reversal  of  the  latter  Judgment. 

Chas.  Darlington,  tor  plaintiff  in  error,  Al- 
bert Anderson  and  W.  F.  Eltzroth,  for  defend- 
ant in  error. 

SPEAH,  J.  (after  stathig  the  facts).  The 
mllDff  of  tbe  common  pleas  on  the  demurrer 


Is  assailed  on  the  ground  that  the  contract 
set  up  Is  invalid  because  (1)  It  Is  prohibited 
by  the  act  of  AprU  2.  1890  (87  Ohio  laws, 
149),  "for  the  protection  and  relief  of  railroad 
employes,"  etc.;  (2)  because  it  Is  against  pub- 
lic policy;  (3)  for  want  of  mutuality;  and 
(4)  for  want  of  consideration  moving  from  the 
company  to  Cox  for  the  agreement  to  release 
claims  for  damages.  In  support  of  the  see* 
ond  defense.  It  is  insisted  that  the  act  of 
April  2,  1890,  as  to  the  clauses  referred  to,  is 
unconstitutional,  because  It  strikes  down  the 
volimtary  right  to  contract;  that  the  contract 
Is  not  In  fact  against  public  policy,  whether 
declared  so  by  the  statute  or  not,  and  that 
the  mutual  beneficial  stipulations  and  aver- 
ments of  fact  abundantly  show  both  mutual- 
ity and  ccmslderation. 

1.  It  would  be  a  needless  waste  of  effort  to 
discuss  the  constitational  question  propound- 
ed, unless,  upon  an  examination  of  the  con- 
tract and  the  statute,  It  shall  be  found  that 
such  a  contract  Is  among  those  forbidden. 
First,  therefore,  we  give  attention  to  that  in- 
quiry. The  part  of  the  statute  to  which  .at- 
tention Is  directed  Is  the  following:  "And  no 
railroad  company,  insurance  society  m  asso* 
elation  or  other  person  shall  demand,  accept, 
require  or  enter  into  any  contract,  agreement, 
stipulation  with  any  person  about  to  enter, 
or  in  the  employ  of  any  railroad  company 
whereby  such  person  stipulates  or  agrees  to 
surrender  or  waive  any  right  to  damages 
against  any  railroad  company,  thereafter  aris- 
ing tor  personal  Injtury  or  death,  or  whereby 
he  agrees  to  surrender  or  waive  in  case  he  as- 
serts the  same,  any  other  right  whatsoever." 
To  what  sort  of  a  contract  does  this  language 
apply?  It  is  to  be  assumed  that  the  legis- 
lature Intended  to  confine  its  action  in  forbid- 
ding the  maldng  of  contracts  upon  subjects  in 
themselves  lawful,  by  persons  sul  Juris,  to 
such  contracts  as  are  inimical  to  the  state.— 
that  Is,  against  public  policy;  for  the  right  to 
contract  la  one  not  given  by  legislation,  but  tn- 
berent.  necessarily  InTolved  in  the  ownership 
of  property,  and  aa  a  primary  prerogative  of 
freedran  Ct  Wbart  Gont  8  lOCl),  and  we 
should  not  construe  the  words  of  an  act  so 
as  to  restrain  this  right,  where  the  conflict 
with  public  policy  1b  not  clear,  unless  tbe  lan- 
guage will  bear  no  other  construction.  As  to 
the  first  clause,  perhaps  it  Is  sufficient  to  say 
that  it  clearly  appears  the  contract  does  not 
come  within  the  terms  of  the  inhibition,  for 
tbe  reason  that  the  cmploy6  does  not  therein 
agiee  to  waive  a  right  to  damages  thereafter 
arising  for  i>ersonal  injury  or  death.  He 
agrees  simply  that  he  will  elect,  after  the  In- 
Jury  Is  Incurred,  which  form  of  recompense 
he  wUl  demand.  In  what  essential  does  the 
second  clause  differ  trom  the  first?  It  is  the 
same.  In  effect,  as  though  it  should  be  worded, 
"or  whereby,  In  case  he  asserts  bis  right  to 
sue  the  company  for  personal  Injury  or  death, 
he  agrees  to  surrender  or  waive  any  other 
right  wfaataoever."  He  may  not  stipulate 
that*  in  case  be  sues  the  company  for  dam- 
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ages  tat  personal  tnjmj,  be  nrlll  surrender  any 
oth»  ligbt.  Wbat  hen  Is  meant  the  term 
"right"?  Does  It  mean  any  fanclfol  claim 
which  an  Ingenious  person  may  Invent  or  does 
It  mean  a  tangible  legal  right,  one  resting 
on  c(nitract  or  in  tort,  which  would  be  recog- 
nised and  enforced  by  law?  Common  sense 
would  say.  It  seems  to  us,  that  It  means  the 
latter.  This  leads  to  an  hiqniry  as  to  the 
character  of  the  right  which  is  secured  to  an 
employ^  who  becomes  a  member  of  the  "vol- 
untary relief  department,"  and  entitled  to  the 
benefits  of  the  "relief  fund."  If  the  contract 
be  valid  It  gives  to  the  mmber  a  right,  la 
case  of  disability  on  account  of  hurt  cr  sick- 
ness, to  receive  certain  payments  from  the  re- 
lief fund  80  long  as  the  disability  continues; 
but,  as  a  condition  of  the  exercise  of  this 
right,  and  as  a  modification  of  It,  the  member 
must  disclaim  any  right  to  sue  tbe  com- 
pany in  whose  employ  he  Is  tor  damages  aris- 
ing from  the  Injury.  That  is,  tbe  right  to  the 
benefits  Is  not,  1^  tbe  terms  of  the  contract, 
an  ahsolute  light  It  Is,  at  best,  a  contingent 
right;  and,  if  this  be  so.  then  It  is  not,  unless 
the  stipulation  Is  to  be  overthrown  as  against 
public  policy,  a  legal  right,  after  the  party 
has  elected  to  sue  the  company,  which  the  law 
recognises  and  will  enforce,  for  the  law  win 
not  enforce  as  an  ultimate  right  a  claim  which 
rests  upon  a  condition  which  Is  repudiated  by 
the  party  making  the  claim.  Perhaps  the 
point  would  be  dearer  if  the  party  had,  with- 
out accepting  benefits,  recovered  against  the 
company,  and  then  sought  to  recover  also  the 
benefits  against  the  fond.  No  one  could  pos- 
sibly suppose,  In  such  case,  that  his  right  to 
recover  was  absolnte,  or  cotdd  In  any  aspect 
have  a  legal  existence,  or  become  the  subject 
of  a  waiver.  If  the  party's  own  contract  Is  to 
be  observed.  This  for  the  reason  that  he 
has  no  other  right  to  surrender  or  waive,  be- 
cause,  the  mommt  be  asserts  the  right  to  sue 
the  company,  the  other,  wfaldi  Is  but  a  right 
Inchoate,  by  the  veir  terms  of  the  contract 
which  gave  It  existence,  disappears.  And,  If 
the  right  Is  not  an  absolute  one  in  the  one  case, 
how  can  It  be  in  the  other?  Putting  the  con- 
clUBion  in  a  sentence,  the  second  Inhibition  Is 
not  essentially  different  from  the  first;  it  is 
but  an  extension  of  It  That  applies  only  to 
waiver  of  a  right  to  damages  ari^dng  from  j/er- 
sonal  Injuries  or  death;  this  extends  to  all 
rights  whatsoever.  But  In  any  case,  the  law 
contemplates  a  legal  right.  Taking  the  stat- 
ute as  a  whole,  the  contract  inhibited  Is  a  con- 
tract which,  by  its  terms,  waives  the  right  of 
action  on  the  part  of  tbe  emplc^fi,  while  tbe 
contract  in  question  does  not  sedc  to  waive  a 
right  of  action,  but  expressly  reserves  it,  and 
only  gives  to  his  Section  of  remedies  made 
aftu  the  Injury  the  effect  of  a  waiver  of  the 
other  remedy.  To  deny  such  a  right  would 
be  to  deny  the  right  to  settle  controversies. 
The  law  favors  the  exercise  of  this  right;  It 
does  not  disapprove  It  The  contract  In  ques- 
tlon  in  Railway  Oo.  v.  Spangler.  44  Ohio  St 
471«  8  N.  B.  407,  is  of  a  class  prohibited  by 


this  statute.  In  Ibat  case  it  was  held  tbat 
"the  liabilities  of  railroad  companies  for  in- 
juries caused  to  their  servants  by  the  care- 
lessness of  other  employes  who  are  placed  In 
authority  and  control  over  them  Is  founded 
niK>n  considosiUons  of  public  policy,  and  It 
Is  not  compelipnt  for, a  raUroad  company  to 
stipulate  with  Its  employfis  at  the  time,  and 
as  a  part  at  their  contract  of  employment 
tbat  such  liabUity  shall  not  attach  to  It"  We 
think  the  contract  set  up  In  the  answo*  Is  not 
fairly  withhi  the  Inhibitory  terms  of  the  act 
when  reasonaUy  construed;  and  this  conclu- 
sion makes  it  unnecessary  to  consider  the 
question  of  the  unconstitntionalitT  of  the  stat- 
ute. 

2.  Is  the  contract  itself  against  public  poli- 
cy? To  be  80,  It  must.  In  some  manner,  con- 
travene public  right  or  tbe  public  wdfare. 
It  must  be  shown  to  have  a  mischievous  ten- 
dency, as  regards  the  public.  And  this 
should  clearly  appear.  The  ground  urged  la 
that  It  tends  to  make  the  company  less 'care- 
ful in  the  operation  of  Its  road;  in  oth^ 
words,  It  encourages  negligence.  And,  If  it 
be  of  that  character,  then  it  would  contra- 
vene public  policy  and  be  void,  In  that  it 
would  have  a  tendency  to  Induce  the  employ- 
ment of  men  less  prudent  and  careful,  which 
would  tend  to  endanger  the  property  and  the 
lives  of  travders,  as  well  as  of  its  employes. 
But  this  dftim'  arises,  we  think,  from  a  mis- 
conception of  the  otmtract,— in  assuming 
thatt  by  the  contract,  the  employe  releases 
some  future  right  of  action  against  the  com- 
pany. On  a  previous  page  we  have  under- 
taken to  show  that  such  is  not  tbe  case;  that 
there  is  no  walv^  of  any  cause  of  action 
which  tbe  employe  may  become  entitled  to, 
and  that  It  Is  not  the  signing  of  the  contract 
but  the  acceptance  of  benefits  after  the  acci- 
dent that  constitutes  the  release.  When 
thut  occurs  he  Is  not  stipulating  for  the  fu- 
ture; he  is  but  settling  for  the  past  He  ao 
cepts  compensation  for  injury  already  re- 
ceived. A  controlling  distinction  between 
Rallwi^r  Go.  t.  Spangler,  supra,  and  this 
case,  is  that  In  that  case  the  party  bargained 
away  his  right  to  an  action  In  advance, 
white  in  this  case  he  retains  whatever  right 
of  action  he  may  have  until  after  knowledge 
of  all  the  facts.  Then  he  elects  between  the 
relief  fund  and  the  treasury  of  the  company, 
—between  a  relief  sure,  immediate,  and  con- 
tinuous, and  one  depending  upon  the  hazards 
of  litigation,  and  certain  to  be  delayed.  If 
he  is  injured,  and  the  company  is  not  liable 
(a  condition  which  follows  in  much  tbe  lar- 
ger proportion  of  the  accidents  to  employes 
on  railroads),  he  may  accept  tbe  benefits;  If 
the  company  is  liable,  he  may  de<^ne  bene- 
fits and  sue.  How  can  this  injuriously  af- 
fect the  public?  Is  It  not,  on  the  other  liand, 
a  wise  and  humane  provision  for  many  of  a 
class  who,  without  It  when  sick  or  injtuvd, 
would  be  compelled  to  look  to  public  charity 
for  aid?  And  does  It  not  hold  out  an  in- 
centive to  faithful,  effldent  service,  by  en- 
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conraslns  expectation  of  beneflta  when  the 
member  becomes  snperannuatedT  and  en- 
courage economy  and  thrift  hy  laying  up 
something  against  a  time  of  need?  We  fail 
to  see  how  the  contract,  taken  as  a  whole, 
encourages  the  employment  of  caxeleu  men. 
Those  who  apply  for  membership  In  this  re- 
lief fund  must  not  be  orer  45  years  of  age, 
and  they  most  pass  a  satisfactory  medical 
examination.  Thus,  feeble  men,  and  those 
made  Infirm  by  old  age,  are  likely  to  be  ex- 
cluded, and  a  class  of  active,  healthy  men 
selected  for  the  control  of  those  operations 
of  the  road  that  require  skill  and  care,  all  of 
which  manifestly  has  a  tendency  to  secure, 
In  the  Interest  of  the  public,  competent  serv- 
ice and  watchful  vigilance.  It  cannot  be 
said  that  the  beneficial  feature  of  the  con- 
tract tends  to  make  the  employ^  less  careful, 
and,  therefore,  Is  Inimical  to  the  public;  tor 
to  do  so  would  be  to  condemn  the  whole 
theory  of  Insurance,  and  especially  that  re- 
lating to  fire  and  accident  Nor  is  the  con- 
tract  a  compulsory  one.  It  la  entered  Into 
voluntarily.  If  the  employ^  conceives  it  to 
be  for  his  Interest  to  ehter  the  relief  class, 
be  applies  for  the  privilege;  If  not,  he,  with 
like  exercise  of  his  own  judgment,  stays  out. 
The  liberty  of  contract,  being  one  of  thora 
rights  secured  by  our  constitution.  Is  not  to 
be  restrained  ui>on  any  Insufficient  or  mere 
fanciful  conceit  of  what  may  possibly  hap- 
pen. The  dtlsen  who  Is  snl  juris  has  a 
right  to  make  a  contract  benefldal  to  him- 
self, when  neither  Immoral,  fraudul^t,  nor 
illegal,  and  be  should  not  be  restrained  In 
the  exercise  of  such  right,  unless  the  public 
welfare  dwly  compels  it,  Nor  shonld  the 
employment  of  corporate  capital,  where  its 
use  is  for  beneficial  purposes,  be  interfered 
.with,  unless  the  public  welfare  clearly  de> 
mands  auch  interference  If  the  laborer, 
having  in  mind  the  future,  and  desiring  to 
provide  against  a  condition  of  sickness  or 
accident,  joins  a  beneficial  association  hav- 
ing insurance  features,  and  devotes  a  por- 
tion of  his  monthly  earnings  to  that  purpose; 
and  If,  on  the  other  hand,  the  corporation, 
actuatea  by  a  desire  to  advance  Its  material 
prosperl^  by  attaching  its  employte  the 
more  firmly  to  its  interests,  and  by  the  hu- 
mane purj^se  of  contributing  Arom  its  earn- 
ings to  tiielr  personal  welfare,  or  acting  from 
any  other  motive,  good  or  bad,  becomes  a 
party  to  such  contract,  aAd  renders,  in  effort 
and  money,  valnaUe  assistance  In  effecting 
its  beneficial  purposes,— why  should  the  law 
assume,  unreasonably  and  arbitrarily,  to 
deny  the  exercise  of  these  rights?  We  think 
It  should  not,  and  we  fail  to  perceive  how 
the  contract  In  question  contravenes  any  In- 
terest of  the  pubUc.  Contracta  similar  In 
every  essential  particular  have  been  sustain- 
ed by  the  conrta  of  Pennsylvania,  Maryland, 
Indiana,  Iowa,  and  Nebraska.  Graft  v.  Bail- 
road  Co.,  8  AtL  206;  Johnson  v.  Bailroad 
Co.,  163  Fa.  St  127,  29  Ati.  864;  Single  T. 
Bailroad  Co.,  164  Fa.  St  629,  30  AU.  482; 


Fuller  V.  Association,  67  Md.  438, 10  Ati.  237; 
Leas  V.  Pennsylvania  Co.  (Ind.  App.)  37  N. 
E.  423;  Donald  v.  Railway  Co.  (Iowa)  61  N. 
W.  971;  Bailroad  Co.  v.  Bell,  44  Neb.  44.  62 
,K.  W.  314.  See,  also,  Owens  v.  BaUroad  Co. 
(CIr.  Ct  S.  S.  Ohio;  opinion  by  Sage,  J.)  8S 
Fed.  715;  Martin  v.  Railroad  Co.  (Clr.  Ot  D, 
W.  Va.)  41  Fed.  125;  Otis  v.  Pennsylvania 
Co.  (Oir.  Ct  D.  Ind.)  71  Fed.  136:  Shaver  v. 
Pennsylvania  Co.  (CIr.  Ct  N.  D.  Ohio;  opin- 
ion by  Ricks,  J.)  71  Fed.  931;  Bailey,  Mast 
Llab.  480;  Railroad  Co.  t.  Bryant,  9  Ohio 
Gir.  Ct  882;  snA  Griffith  v.  Karl  of  Dudley^ 
L.  B.  9  Q.  B.  857. 

8.  Nor  la  the  contract  void  for  want  ot 
mutuality,  nor  for  lack  of  consideration. 
Moved  thereto  by  the  stipulations  of  the  em- 
ploye members,  the  company  assumes  the 
obligation  to  take  charge.  In  part,  of  the  ad- 
ministration of  the  association,  to  pay  all 
Its  operating  expenses,  to  take  care  of  Its 
funds,  pay  Interest  thereon,  and  be  respon- 
sible for  their  safe-keeping,  and  to  make  ap- 
propriations to  supply  any  ddlcienci«k  The 
promises  are  concanmt  and  obligatory  up- 
on both.  Both  promise  and  both  pay  In  con- 
sideration of  promises  and  payment  by  the 
other,  and  the  fact  that  third  persons  are  In- 
terested does  not  Impair  the  force  of  the  ob- 
ligation. If  these  stipulations  do  not  supply 
consideration,  it  would  be  difficult  to  frame 
such  as  would;  and,  there  being  express  as- 
sent to  the  terms  of  the  contract  by  both 
parties,  the  element  of  mutuality  Is  not 
wanting.  The  law  upon  this  subject  In  Ohio 
is  too  well  established  to  need  elaboration. 
Judy  V.  Louderman,  48  Ohio  St  29  N. 
Ifi.  181.  See,  also.  Leas  v.  Pennsylvania  Co., 
supra,  and  Otis  v.  Pennsylvania  Ca,  supra. 

Onr  conclusion  Is  that  the  contract  set  up 
la  not  Interdicted  by  the  statute,  and  that  it 
la  neither  against  public  policy  nor  void  for 
want  of  mutuality  or  consideration.  Judg- 
ment of  the  circuit  court  reversed,  and  that 
ot  the  common  pleas  affirmed. 


aa  Ind.  m 

ADAMS  et  at  v.  VANDBR6EGE  ct  rI.i 
(Sapreme  Coart  of  Indiana.   Dec.  23,  1896.) 

AOTIOM  TO  QUIKT  TlTLK— APPBAL—lRSTaDCTIOHS 
—  0BBD8  —  MORTOAaBS  —  CoHUDBOATlON  —  PrB- 
■XISTlNa  DSVZ  —  VAUDITt  AS  10  BUBSBQUBVf 
PCRCHASERS. 

1.  In  the  absence  of  the  evidence  from  the 
record,  it  will  be  presnmed  there  was  evidence 
to  support  instructions. 

2.  One  taking  a  mortgage  to  secure  a  pre-ex- 
isting debt  is  not  a  bona  fide  purchaser. 

3.  The  extinguishment  of  a  pre-existing  debt 
is  a  sufficient  consideration  to  support  a  conver- 
ance  of  land,  as  against  prior  titles  obtained 
from  the  grantor  of  wbich  the  grantee  had  no 
notice. 

4.  In  an  action  to  quiet  title,  an  instruction, 
based  on  the  evidence,  that  a  grantee  to  whom 
a  coareyance  is  made  in  consideration  of  ^e 
extinguishment  by  hini  of  a  pre-existing  debt 
due  from  the  grantor  is  not  a  bona  fide  purchas- 
er, without  limiting  it  only  to  prior  conveyance* 
by  the  grantor  of  which  the  grantes  had 
tice,  is  reversible  error. 

Rehearing  dtaied,  «  H,  B.  H 
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Appeal  from  circuit  court,  Henry  county; 
George  H.  Koons,  Special  Judge. 

Action  by  Mai^ret  Vanderbeck  and  others 
against  John  E.  Adams  and  others.  From 
a  Judgment  for  plalntUfs,  defendants  appeal.^ 
Reversed.  • 

Clay  O.  Hunt  and  M.  E.  Forkner,  for  ap- 
pellants. Brown  &  Brown  and  D.  W.  Gham- 
bers,  for  appellees. 

McCABS,  J.  The  app^ees  sued  the  appel- 
lants to  quiet  title  In  and  to  certain  real  estate, 
particularly  described,  sltnate  in  Henry  coun- 
ty, wtdch  appellees  claim  to  own.  The  issues, 
made  by  the  defendants'  answer,  of  a  gen- 
eral denial  as  to  a  part  of  the  laud,  and  a  dis- 
claimer as  to  the  rest,  were  tried  by  a  Jury, 
resulting  in  a  verdict  and  Judgment  In  favor 
of  the  plaintiffs,  the  appellees,  over  defend- 
ants* motions  for  a  new  trial  and  venire  de 
nova  The  action  of  the  circuit  court  in  over- 
ruling the  motion  for  a  new  trial  and  for  a 
venire  de  novo  is  called  la  question  by  the  as- 
dgmnent  of  errors. 

Among  the  reasons  assigned  therefor  in  the 
motioa  for  a  new  trial,  and  now  urged  as 
cause  for  reversal,  are  that  the  court  erred  In 
^ving  to  the  Jury  certain  Instructions  and  re- 
fusing and  modifying  an  instruction.  There 
is  In  the  transcilpt  what  purpmts  to  be  a  bill 
of  eKeptiMis  purporting  to  incorporate  the 
evidence  Into  the  same,  but  It  Is  conceded, 
even  by  the  appellant,  that  It  was  not  filed  in 
time,  and  forms  no  part  of  the  record.  There 
is  another  bill  of  exceptions,  numbered  1,  em- 
bracing the  instructions  about  which  com- 
plaint is  made.  In  this  biU  It  is  recited  that 
the  instructions  were  applicable  to  the  evi- 
dence, in  accordance  with  the  statute  dispens- 
ing with  the  necessity  of  bringing  up  the  evi- 
dence on  appeal  prosecuted  upon  the  question 
of  the  correctness  of  instructions.  Rev.  St 
1894,  i  662  (Rev.  St  1881.  S  650).  This  statute 
makes  no  change  in  the  practice  as  to  Instruc- 
tions given,  but  does  as  to  those  refused,  be- 
cause, as  to  lAose  given,  this  court  without 
the  aid  of  the  statute,  presumes  that  instruc- 
tions were  applicable.  In  the  absence  of  the 
evidence.  'Drlnkout  v.  Eai^e  Works,  90  Ind. 
423;  RoseU  v.  City  of  Anderson.  91  Ind.  S91; 
Shugnrt  V.  MUes.  125  Ind.  445.  25  N.  E.  551; 
Kinney  v.  Dodge,  101  Ind.  573.  Therefore  we 
must  presume  that  the  Instructions  given 
were  applicable  to  Ihe  evidence. 

So  much  of  the  Instructions  as  are  com- 
plained of  read  as  follows:  "But  If  Reed 
took  a  conveyance  of  the  land  In  controversy, 
before  Hume's  deed  was  made,  In  discharge 
of  or  as  security  for  a  precedent  debt  Reed 
would  not  be  an  Innocent  purchase,  and 
could  acquire  no  title  as  against  Hume,  al- 
though his  deed  would  precede  the  deed  to 
Hume;"  And  again:  "But  If  Reed  acquired 
his  title  in  payment  of  a  precedent  debt  he 
would  not  be  a  purchaser  In  good  faith,  and 
conld  not  hold  as  against  Hume's  title;  and 
If  there  was  a  misdescription  of  the  land  In' 
the  mortgage,  and  if  said  misdescription  was 


perpetuated  In  the  deed  to  Hume  from  'Reed- 
er  and  In  the  deed  from  Hume  to  the  Vander- 
becks,  Oie  plaintiffs,  and  If  at  a  subsequent 
period  Hume  and  Reeder  and  Beedor's  wife 
Joined  In  a  deed  made  by  them  to  the  Van< 
derbecks  for  the.  purpose  of  correcting  said 
misdescription,  said  misdescription  would  not 
affect  the  plaintiff's  title,  unless.  In  the  mean- 
time, an  Innocent  purchaser  had  acquired  a 
title  to  said  land  pending  said  misdescription; 
and  a  deed  made  to  Reed,  or  any  third  party, 
in  payment  of  or  as  security  for  a  precedent 
debt  would  not  give  them  a  staMlng  as  an 
Innocent  purchaser.  In  such  case,  if  you  be- 
lieve, from  the  evidence,  that  the  deed  from 
Thomas  B.  Seeder  to  Reed  was  in  payment 
of  or  as  security  for  the  payment  of  a  prece- 
dent debt  you  should  find  for  the  plalntUE." 
So  far  as  these  instmctlous  relate  to  the  mort- 
gage or  security  taken  to  secure  a  precedent 
debt  not  being  sufficient  to  a>nBtltute  the 
taker  thereof  a  bona  fide  purehaser,  they  aro 
undoubtedly  correct  whltdi  appeUants'  coun- 
sd  do  not  question.  Busraihai^e  v.  Ramey, 
S3  Ind.  499;  Oilchrlst  v.  Gtough,  63  Ind.  376; 
Davis  V.  Newcomb,  T2  Ind.  413;  Hewitt  t. 
Powers,  84  Ind.  2ffif;  Louthaln  T.  Billler,  85 
Ind.  101.  See  Wert  v.  Naylor,  9S  Ind.  431. 

But,  as  applicable  to  a  conveyance  In  p^- 
ment  of  a  precedent  debt,  they  present  a  dif- 
ferent question.  We  are  bouM  to  presume 
that  there  was  evidence  to  which  each  one  al 
the  features  of  the  instructions  mentiraed 
was  applicable.  The  question  iwesented  In 
Wert  V.  Naylor,  supra,  is  there  thus  stated: 
"Will  a  conveyance  of  land  by  a  debtor  to  a 
creditor  In  payment  and  satis&ctloa  of  a 
precedent  debt  make  the  creditor  a  bona  fide 
punhaser  of  the  land,  as  against  prior  eqidtles 
of  which  he  had  no  notice?  *  *  *  lii  the 
case  at  bar  the  ctmveyance  was  not  a  mere 
security.  It  was  an  absolute  conveyance,  and 
it  Is  alleged,  in  the  third  paragraph  of  the  an- 
swer and  In  the  finding  of  the  court,  that  such 
conveyance  was  taken  in  fuD  payment  and 
satisfaction  of  $1,000  of  the  precedent  debt 
and  without  notice  of  the  plaintiffs'  claim. 

*  *  *  A  man  who  merely  takes  a  security 
for  a  debt  gives  up  nothing;  but,  If  he  satis- 
fies the  debt  himself,  he  does  give  something, 
and  he  ^ves  more  than  he  who  merely  ex- 
tends the  time  for  payment  of  the  precedent 
debt  which  has  often  been  held  sufficient 

*  *  *  Pomeroy,  in  his  Equity  Jnrla- 
prudence  (volume  2,  p.  206),  says  that  the 
weight  of  authority  is  In  favor  of  the  doc- 
trine that  the  extinguishment  or  surrender 
of  a  precedent  debt  In  consideration  of  the 
conveyance  of  land,  mokes  the  grantee  a 
bona  fide  purchaser,  even  against  prior  equi- 
ties." To  the  same  effect  are  numerous 
cases,  cited  In  the  opinion  from  which  we  have 
quoted.  Petry  v.  Ambroshra',  100  Ind.  510; 
Tarklngton  v.  Purvis,  128  Ind.  182,  25  N.  E. 
870;  Orb  V.  Coapstick,  130  Ind.  313.  36  N.  E. 
278,— are  not  in  point  and  not  in  conflict  with 
the  case  above  cited. 

We  may  presume  that  there  was  evidence 
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of  a  conveyance  of  land  In  payment  and  sat- 
isfaction of  a  pre-eilsting  debt  owing  by  tbe 
grantor  to  the  grantee,  and  by  agreement  of 
the  parties  the  debt  was  satisfied  and  extin- 
guished by  the  conveyance,  and  that  the  gran- 
tee had  no  notice  of  any  prior  equity  In  the 
land.  The  Instructions  tell  the  Jury  that 
such  a  purchaser  would  not  be  a  bona  fide 
purchaser.  It  Is  true,  according  to  the  author- 
ities cited,  the  grantee  in  such  case  must  have 
taken  the  conveyance  without  any  notice  of 
the  prior  equity.  But  the  instructions  tell  the 
jnry  that,  If  the  conveyance  was  made  Id  sat- 
isfactloD  and  payment  of  a  precedent  debt, 
the  grantee  would  not  be  a  bona  fide  purchas- 
er. Under  such  instruction,  the  Jury  would 
be  bound  to  find  that  the  grantee  was  not  a 
bona  fide  purchaser,  even  though  the  evidence 
showed  that  he  had  no  notice  of  the  prior 
equity.  That  Is  not  the  law.  It  Is  true.  If  this 
feature  of  the  instructions  would  be  correct 
under  any  supposable  state  of '  the  evidence, 
then  we  are  by  the  established  law  of  this 
state  required  to  presume  that  such  state  of 
evidence  existed,  in  the  absence  of  the  evi- 
dence In  the  record.  But  we  are  also  re- 
quired, as  before  remarked,  to  presume  that 
there  was  evidence  from  which  the  Jury 
might  have  found  that  the  conveyance  men- 
tioned in  said  instructions  was  made  In  pay- 
ment and  satlsfaetloD  of  a  pre-existing  debt, 
due  from  the  grantor  to  the  grantee,  because, 
If  there  was  no  such  evidence,  that  feature  of 
the  ihstmctiona  was  not  applicable  to  the  evi- 
dence. Hence,  we  must  bold  that  feature  of 
the  instmctlonB  erroneons,  and  that  the  cir- 
cuit court  erred  in  overruling  the  motion  for 
a  new  triaL  The  judgment  is  reversed,  with 
InstructlooB  to  grant  defendants'  motion  for  a 
new  trial. 
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TAZATIOIf  or  CrBDITB  —  RESlDByCB  OV  OWNBH  — 

SiTOS  or  Pbopertt— AssBssMBNT— Injonctios. 

1.  Under  Tax  Law,  §  3  (Rev.  St  1894.  { 
8410),  which  provides  that  "all  property  within 
the  jurisdiction  of  this  state,  not  expressly  ex- 
empted, shall  be  aabject  to  taxation,"  and  sec- 
tions  51,  53,  by  which  credits  are  classed  as  per- 
sonal property.  If  a  bond,  note,  or  other  evi- 
dence of  amount  dne  the  creditor  Is  itself  with- 
in the  jurisdiction  of  the  state,  it  is  taxable, 
witbont  regard  to  where  the  debtor  lives,  or 
where  the  debt  was  contracted. 

2.  Under  Tax  Law,  §  11,  cl.  4,  which  provides 
that  "pereonal  property  of  non-residents  of  the 
state  shall  be  assessed  to  the  owner  or  to  the 
person  having  the  control  thereof  in  the  town- 
ship, town  or  city  where  the  same  may  be," 
etc.,  where  a  buaineaa  is  done  in  buying  and  sell- 
ing property  and  making  loans  and  investments, 
and  the  money,  notes,  and  mortgages  so  used 
are  retained  in  the  state  by  the  owner  or  bts 
agent,  they  are  subject  to  taxation,  as  well  as 
any  other  kind  of  personal  property. 

3.  A  note  or  bond  owned  and  held  in  another 
state  by  a  nonresident  cannot  be  taxed  In  In- 
diana, though  secured  by  a  lien  on  local  prop- 
erty, 

4.  Where  it  is  sought  to  enjoin  the  collection 
of  taxes,  plaintiff  must  show  that  the  whole  of 

■Rabsariag  dsnled.  47  N.  B.  Ik 


the  property  In  question  was  not  subject  to  tax- 
ation; for,  if  any  of  the  taxes  were  legally  as- 
sessed, then,  in  the  absmce  of  a  showing  of 
payment  or  tender,  no  relief  can  be  granted. 

Appeal  from  circuit  court,  Tippecanoe 
county;  W.  G.  L.  Taylor,  Judge. 

Action  by  James  Buck  and  another,  trus- 
tees under  the  will  of  Job  M.  Kash,  deceas- 
ed, agiUnst  Henry  A.  Miller,  treasurer,  etc, 
to  cancel  taxes,  and  for  a  perpetual  Injunc- 
tion. From  a  Judgment  sustaining  a  demur- 
rer to  tbe  complaint,  plaintiffs  appeal.  Af- 
firmed. 

I^mgdon  ft  Colfroth,  for  appellants.  John 
M.  La  Rue  and  W.  B.  Wood,  for  appellee. 

HOWARD,  J.  The  appellants,  as  trustees 
under  the  last  will  of  Job  M.  Nash,  deceased, 
have  brought  this  action  to  enjoin  the  col- 
lection of  taxes  assessed  against  trust  funds 
in  their  hands  to  the  amount  of  $268,000.  It 
Is  alleged  In  the  complaint  that  the  county 
auditor,  after  notice  given  to  the  executors, 
placed  upon  the  tax  duplicate,  as  omitted 
property  of  the  estate  of  said  decedent,  cer- 
tain stocks,  bonds,  notes,  and  mortgages,  of 
which  the  said  trust  funds  form  a  part,  and 
which  had  been  held  and  owned  by  the  said 
Nash  during  the  years  from  1881  to  his 
death,  in  1893,  and  had  been  by  him  omitted 
and  withheld  from  taxation  during  all  that 
time..  It  further  appears  that  from  1880  to 
1886  all  loans  or  investments  made  In  tbia 
state  by  Job  M.  Nash  were  managed  by  blm 
in  person;  and  that  from  1887  until  his 
death.  In  1893,  he  bad  in  his  service  an  agent 
in  Tippecanoe  bounty  to  take  charge  of  hla 
real  and  personal  property  In  the  state,  and 
to  conduct  his  loan  and  Investment  business 
therein.  It  is  also  alleged  "that  said  Job 
M.  Xash  was  a  citizen  of  and  domiciled  In 
another  state  than  the  state  of  Indiana  dur- 
ing the  whole  of  the  year  1881,  and  contin- 
ued to  be  such  citizen  and  so  domiciled  until 
his  death."  The  theory  of  appellants'  com- 
plaint seems  to  be  that  all  those  obligations 
due  Job  M.  Nash  or  his  estate  which  were 
executed  by  nonresidents  of  the  state  are  not 
taxable  here.  It  Is  explicitly  alleged:  "That 
the  said  bonds,  stocks,  notes,  and  mortgages 
BO  executed  by  nonresidents  of  the  state  of 
Indiana  were  not  and  are  not  subject  or 
liable  to  taxation  in  the  state  of  Indiana,  as 
they  believe."  And  again:  "The  plaintiffs 
further  say  that  they  have  not,  nor  has 
either  of  them,  made  any  return  for  taxa- 
tion in  Indiana  of  any  bond,  note,  mortgage, 
or  other  chose  in  action,  i>ayable  by  or  exe- 
cuted by  any  person  or  persons  or  corpora- 
tion, who  was  or  were  not  inhabitants  or 
citizens  of  the  state  last  aforesaid,  nor  any 
mortgage  not  on  lands  In  said  state."  It  Is, 
however,  the  credit,  and  not  the  debt,  to 
which  value  attaches,  and  which  Is.  there- 
fore, taxable.  It  can  consequently  make  no 
difference  where  the  debtor  lives,  or  where 
the  debt  was  contracted,  provided  only  the 
bond,  note,  or  other  evidence  of  amount  due 
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tbe  creditor  Is  itself  within  the  Jorlsdiction 
of  the  state.  Bj  section  8  of  the  tax  law 
(section  8410,  Rev.  Bt  1894)  It  Is  proTlded 
that  "all  property  within  the  Jurisdiction  of 
this  state,  not  expressly  exempted,  shall  be 
subject  to  taxation."  By  sections  61  and  53 
of  the  same  act.  credits  are  classed  as  per- 
sonal property.  Personal  property,  In  gen- 
eral, is  assessed  where  Its  owner  resides. 
But  tbe  situs  of  such  property  for  the  pur- 
pose of  taxation  does  not  always  or  neces- 
sarily follow  the  domicile  of  the  owner. 
BTersole  t.  Cook,  92  Ind.  222.  Many  such 
exceptions,  too,  are  made  In  section  11  of  the 
tax  law,  anv)ng  them  tbe  following,  in  clause 
4:  "Personal  property  of  nonresidents  of 
tbe  state  shall  be  assessed  to  the  owner  or 
to  tbe  person  having  tbe  control  thereof  In 
tbe  township,  town,  or  city  where  the  same 
may  be,  except  that  where  such  property  Is 
In  transitu  to  some  place  within  tbe  state.  It 
shall  be  assessed  In  such  place."  If,  there- 
fore, personal  property  Is  used  In  business  In 
this  state,  it  will  be  assessed  here,  even 
though  the  owner  may  reside  elsewhere; 
and  this  must  be  true  of  credits  and  moneys 
as  well  us  of  other  forms  of  personal  prop- 
erty. A  business  may  be  done  In  buying 
and  selling  property  and  making  loans  and 
Investments,  collecting  and  reloaning  the 
money  so  used  from  year  to  year;  and,  if 
the  money,  notes,  and  mortgages  so  used  are 
retained  In  this  state,  they  will  be  subject  to 
taxation  here,  as  well  as  any  other  kind  of 
personal  property.  See  In  re  Whiting's  Es- 
tate (N.  T.  App.)  44  N.  E.  715.  and  In  re 
Houdayer's  Estate.  Id.  718.  "It  is  the  gen- 
eral rule  of  law,"  said  this  court  In  Herron  v. 
Keeran,  59  Ind.  472,  "that  the  domicile  of 
the  owner  Is  the  place  where,  by  a  legal  Ac- 
tion, his  personal  property  is  regarded  as 
having  Its  situs,  and  where  It  Is  to  be  taxed. 
Com.  V.  Chesapeake  R.  Co.,  27  Grat  344. 
But  this  rule  is  now  departed  from  In  most 
states  as  to  chattels  having  a  permanent 
situs  in  a  state  other  than  that  of  the  resi- 
dence of  the  owner.  Rieman  v.  Shepard,  27 
Ind.  288;  Burroughs,  Tax'n,  41..  And  the 
same  departure  has  been  taken  In  regard  to 
notes  and  evidences  of  debts  in  tbe  bauds  of 
an  agent  of  tbe  owner  who  resides  In  anoth- 
er state  or  county,  which  notes  are  taken  for 
money  loaned,  and  held  for  renewal  or  col- 
lection, with  the  view  of  reloaning  the  mon- 
ey by  the  agent  in  the  same  state;  tbe  busi- 
ness being  permanent  In  the  hands  of  the 
agent  Burroughs,  Tax'n,  44  et  seq.;  Peo- 
ple T.  Board  of  I'rustees  of  Village  of  Og- 
densburgh,  48  N.  Y.  390."  See,  also,  Fores- 
man  V.  Byrns,  68  Ind.  247.  If  notes  and  oth- 
er cbosea  in  action  were  In  this  state  tempo- 
rarily, however,  or  in  the  hands  of  an  attor- 
ney for  collection  merely.  It  would,  of  course, 
be  difCerout.  Herron  v.  Keeran,  supra. 
Still  more,  where  the  credit  is  owned  ami 
held  in  another  state  by  a  nonresident  of 
this  state.  See  In  re  Bronson  (N.  Y.  App.) 
44  N.  E.  707.    In  such  a  case  the  note  or 


bond  80  owned  and  held  cannot  be  taxed 
here,  even  though  secured  by  Uen  on  prop- 
erty in  this  state.  Senour  t.  Ruth.  140  Ind. 
318i.  39  N.  B.  946.  It  Is  the  note  or  bond  so 
h^d,  and  not  its  mere  security,  that  Is  re- 
garded as  the  evidence  of  value,  and  hence 
taxable. 

While  injunction  Is  the  proper  remedy 
against  the  collection  of  taxes  where  tlie  as- 
sessment is  wholly  void  (Seuour  v.  Ruth,  su- 
pra), yet  tbe  burden  Is  upon  the  plaintiff  to  al- 
lege and  prove  facts  necessary  to  show  that  the 
whole  of  the  property  In  question  was  not  sub- 
ject to  assessment  for  taxation  (Saint  v.  Welsh, 
141  Ind.  3S2.  40  N.  E.  903).  If  any  of  the 
taxes  against  which  the  injunction  Is  sought 
were  legally  assessed,  then,  In  tbe  absence  of  a 
showing  of  payment  or  tender,  no  relief  can 
be  granted.  City  of  South  Bend  v.  Uni- 
versity of  Notre  Dame  Du  Lac,  69  Ind.  344; 
Shepardson  v.  GiUette,  133  Ind.  125,  31  N.  E. 
788.  In  the  case  at  bar  there  Is  no  claim 
made  that  the  bonds,  notes,  and  other  obli- 
gations placed  upon  the  duplicates  as  omit- 
ted property  were  not  la  fact  In  the  state, 
and  subject  to  Its  Jurlsdictioa  at  the  several 
times  when,  by  the  decision  of  the  auditor, 
they  should  have  been  returned  for  taxation. 
On  the  contrary,  it  Is  alleged  in  the  com- 
plaint that  during  a  part  of  this  period  the 
decedent  was  himself  engaged  in  the  busi- 
ness of  making  loans  and  investments  in  the 
sta.tc,  while  during  the  remainder  of  the 
time  be  was  represented  In  this  business  by 
a  local  agent  If  he  lived  here,  and  did 
business  in  the  state,  having  with  him  his 
moneys,  stocks,  bonds,  notes,  and  mort- 
gages, as  the  capital,  and  means  of  doing 
such  business,  then  it  would  be  immaterial 
whether  he  might  claim  citizenship  in  some 
other  state  or  not.  The  law  could  not  thus 
be  evaded.  His  property  so  used  In  business 
and  so  held  in  this  state  would  be  subject  to 
taxation  under  the  statute  cited.  It  would, 
of  course,  be  tbe  same  If  the  property  and 
business  remained  here  In  charge  of  an 
agent  Tbe  complaint  nowhere  states  that 
the  omitted  property  was  not  in  the  state  at 
the  times  when  the  owner  or  holder  failed  to 
return  It  for  taxation.  Neither  Is  It  any- 
where claimed  that  any  taxes  were  In  any 
place  ever  paid  on  such  property.  The  plain- 
tiffs content  themselves  with  simply  alleging 
that  the  domicile  of  the  decedent  duriug  the 
period  in  question  was  in  some  other  state, 
not  named,  und  that  the  obligations  placed 
upon  the  duplicate  as  omitted  property  were 
executed  by,  and  due  from  nonresidents  of, 
the  state.  This  Is  not  enough,  and  the  court, 
did  not  err  In  sustaining  the  demurrer  to  the 
•omplaint  Judgment  affirmed. 


(146  iDd.  MS) 
PORTER  et  al.  v.  GAYLOR  et  al. 
(Supreme  Court  of  Indiana.    Dec.  18,  189a) 

MOKTOAOKS — CoSDlTtO}^  OF  BoXD. 

The  conditions  of  a  bond  given  in  consider- 
ation that  the  parties  to  a  bastardy  suit  should 
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marry,  and  that  the  bond  and  mortsage  ahonld 
be  secnrity  to  the  wife  that  her  hnBband  woold 
'Support  and  kindly  treat"  her,  is  violated 
where  the  conduct  of  the  husband  Is  such  as  to 
driTe  his  wife  from  home. 

Appeal  from  circuit  court,  Delaware  coun- 
ty; A.  EUlBon,  Special  Judge. 

Action  b7  Joseph  Forter,  trustee,  and 
Pearl  M.  Caylor,  by  Joseph  Portw,  her  next 
friend,  against  Hany  Cf^lor  and  others,  on 
a  bond  tuxA  mortgage.  From  a  special  find- 
ing of  facts  by  the  court,  with  hie  condn- 
slons  of  law  thereon,  plainUfls  appeaL  Be- 
Tersed. 

Gregory  &  SUverburg,  for  appellants. 

HOWARD.  J.  On  July  2&.  1893,  the  bond 
and  mortgage  sued  on  in  tlils  ease  were  exe- 
cuted by  the  appellees  In  favor  of  Pearl  M. 
Phlpps,  now  the  appellant  Pearl  M.  Caylor, 
wife  of  the  appellee  Harry  Caylor.  The  said 
Harry  Caylor  was  at  the  time  In  Jail,  await- 
ing the  action  of  the  circuit  court  upon  a 
charge  of  bastardy,  preferred  by  the  said 
Pearl  M.  Phlpps,  now  Caylor.  By  way  of 
compromise,  it  was  then  agreed  between  the 
parties  that  the  bastardy  suit  should  be  dis- 
missed on  condition  that  said  appellee  Cay- 
lor should  marry  said  appellant  Phlpps,  and 
that  both  said  appellees  should  execute  to 
her  a  bond,  secured  by  mortgage  on  real  es- 
tate, the  bond  to  be  in  the  sum  of  9500,  liqui- 
dated damages,  as  secnrlty  that  he  would  en- 
ter Into  said  marriage,  and  faithfully  keep 
his  vows,  particularly  binding  lilm  to  "live 
with  and  support  and  kindly  treat  the  said 
Pearl  M.  Phlpps  as  his  lawfully  wedded 
wife^  for  the  full  term  of  ten  years,  unless 
prevented  by  death."  In  pursuance  of  said 
agreement  and  the  execution  of  the  bond  and 
mortgage,  the  bastardy  proceedings  were 
dismissed,  and  the  parties  became  husband 
and  wife.  They  lived  together  until  Sep- 
tember of  the  same  year,  soon  after  which. 
It  Is  alleged,  the  conditions  of  the  bond  were 
violated,  and  this  action  was  brought  to  re- 
cover the  damages  provided  for  in  the  bond, 
and  for  the  foreclosure  of  the  mortgage. 
The  appellant  Porter  appeared  for  the  ap- 
pellant Pearl  M.  Caylor  as  trustee  and  next 
friend;  the  record  showing  that  at  the  time 
she  became  pregnant  by  the  act  of  the  ap- 
pellee Caylor,  as  charged,  she  was  as  yet  but 
a  school  girl,  and  not  15  years  of  age.  The 
cause  was  submitted  to  the  court  for  trial, 
and  there  was  a  special  finding  of  the  facts, 
with  conclusions  of  law.  The  court  found 
the  facts  In  Issue  substantially  as  stated  in 
the  complaint:  That  Pearl  M.  Phlpps  (now 
Caylor)  was  at  the  date  of  the  tiond  and 
mortgage  unmarried,  of  the  age  of  15  years, 
and  living  with  her  parents  in  the  city  of 
Mnncle;  that  she  was  then  pregnant  with  a 
bastard  child,  of  which  the  said  Harry  Cay- 
lor was  the  father;  that  he  had, been  ar- 
rested and  committed  to  Jail  on  said  charge; 
that  the  compromise  was  entered  into,  by 
tbe  terms  of  wtalcb  the.twncl  and  mortvaso 


were  executed,  the  suit  dismissed,  and  the 
parties  married;  that  they  lived  together  un- 
til September  1,  1893,  when  the  wife  went  to 
her  parents*  home;  that  on  September  28th 
she  gave  birth  to  the  child,  which  died  in  a 
few  days;  that,  at  the  date  of  the  marriage, 
the  husband  was  afflicted  with  a  venereal 
disease,  which,  within  two  weeks  thereafter, 
he  communicated  to  his  wife,  and  from 
wlilch  she  suffered  continuously  until  some 
time  after  the  birth  of  her  child;  and  that 
said  disease  caused  the  premature  birth  of 
said  child.  The  court  also  found  that  when 
the  said  wife  left  her  husband,  and  returned 
to  the  home  of  her  parents,  "It  was  not  be- 
cause of  any  abuse  or  mistreatment  of  said 
Harry  Caylor  towards  her,  but  because  she 
was  not  satisfied  with  the  home  and  other 
provisions  the  said  Harry  Caylor  had  made 
for  her."  Still  other  flndlngfl.  but  immate- 
rial to  the  issues,  were  made;  and  the  court 
concluded,  as  a  matter  of  law,  "that  the 
plaintiffs  are  entitled  to  take  nothing  by  this 
suit" 

We  do  not  think  the  conclusions  of  law 
were  Justified  by  the  findings.  One  of  the 
facts  found  is  an  Intimation  that  the  wife 
abandoned  her  husband;  and  we  presnmc 
that  it  was  upon  this  chiefiy  that  the  conclu- 
sions of  law  were  based.  The  finding  in 
Question  is  rather  a  couclueion  of  fact,  and 
Is  itself  inconsistent  with  the  facts  in  Issue, 
and  expressly  found  by  the  court  Two 
weeks  after  their  marriage,  the  husband 
communicated  a  loathsome  disease  to  his 
wife,  from  which  she  continuously  suffered 
thereafter.  The  enormity  of  this  conjugal 
offense  was  intensified  by  the  circumstance 
that  the  wife  was  then  in  the  delicate  state 
caused  by  approaching  maternity,  to  say 
nothing  of  her  being  but  a  child  herself;  and, 
if  ever  the  condition  of  tbe  bond  that  the 
husband  should  "support  and  kindly  treat" 
his  wife  should  apply,  it  was  then,  when  she 
was  attout  to  become  mother  of  his  child. 
"The  husband's  cruelty,"  says  Mr.  Bishop 
(Mar.  &  Dlv.  [6th  Bd.]  S  741),  "Is  a^avated 
by  the  woman's  being  In  pregnancy,  also  by 
her  being  of  advanced  [or,  we  might  add,  of 
tender]  age,  for  there  may  be  relative  cruel- 
ty, and  what  is  tolerable  by  one  may  not  be 
by  another."  Yet  it  Is  quite  Impossible  to 
conceive  that  the  particular  cruelty  Indulged 
'n.  In  this  case,  could  be  tolerable  by  any 
one.  In  this  case,  too,  not  only  the  suffering 
of  the  mother,  but  the  premature  birth  and 
speedy  death  of  the  child,  were  direct  results 
of  this  cruelty.  The  wife  did  not  desert  the 
husband.  His  conduct  drove  her  forth.  As 
said  in  the  vigorous  language  of  Judge  Lotz 
In  Carr  v.  Carr,  6  Ind.  App.  377,  33  N.  E. 
805:  "Although  the  evidence  In  this  case 
shows  that  the  wife  left  the  defendant  It 
was  under  such  circumstances  that  made 
him;  and  not  her,  the  deserter."  Aud  the 
learned  Judge  continues:  "His  conduct  was 
not  only  vile,  but  it  was  infamous.  It  was 
bad  enough  for  liim  to  violate  his  marital 
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towb;  but,  when  followed  up  by  Inoculating 
tbe  wife  with  a  loathsome  disease,  the 
depths  of  Infamy  bad  been  sounded.  The 
law  does  not  require  that  the  wife  shall 
abase  herself  to  the  extent  of  condoning  the 
adulterous  conduct  of  the  husband;  much 
less  is  she  required  to  Jeopardize  her  health 
and  life  in  order  that  she  may  receive  food, 
raiment,  and  shelter  from  his  Iniquitous 
hand.  She  is  entitled  to  enjoy  his  good  for- 
tunes, and  bound  to  share  his  misfortunes, 
but  she  is  not  required  to  share  his  ignominy 
and  shame,  or  to  imperil  her  life  and  health 
on  account  of  his  wrongdoing."  "For 
a  husband  knowingly  to  communicate  rene- 
real  disease  to  his  wife,"  says  Mr.  Bishop,  In 
the  work  already  cited  (section  735),  "la  ade- 
quate legal  cruelty;  and,  in  aid  of  the  neces- 
sary proofs  of  knowledge,  tbe  presumption 
will  be  that  he  was  aware  of  bis  own  dis- 
eased condition  and  the  danger  of  Infection." 
See,  also,  deflnitiou  of  "cruelty  as  to  hoa- 
band  and  wife,"  as  quoted  from  the  same 
test  writer  by  Judge  Wordeu,  In  Small  t. 
Small,  D7  lud.  568. 

That  the  conditions  of  the  bond  In  snlt 
were  violated,  and  that  the  appellants  were 
entitled  to  recover,  there  can  be  no  doubt. 
A  case  in  form  and  substance  much  like  the 
case  at  bar,  and  In  which  the  acts  of  the  hus- 
band In  the  violation  of  the  conditions  of  the 
bond  given  his  wife  were  less  reprehensible, 
was  that  of  Stanley  v.  Montgomery,  102  Ind. 
102,  26  N.  H.  213,  apilealed  for  the  second 
time,  and  decided  Id  favor  of  the  wife  la 
Stanley  v.  Stanley,  112  Ind.  143, 13  N.  E.  281. 
The  Judgment  Is  reversed,  with  Instructions 
to  the  court  to  restate  its  conclusions  of  law, 
and  to  enter  Judgment  for  the  appellants. 


a«  Ind.  SIO) 

HOOYBB  V.  WE!E!SNBIL> 

(Bnprane  Court  of  lodlana.    I>ec  22,  1806.) 

QtuBTnre  Titlb— Appsal— WAivsa  of  Errors 
BiUi  or  ExcBPTioKS — Evidbhcb — Rbcord — Im- 
8TRU0TION8— Abstract  op  Tiixb— Uotiok. 

1.  Wb«e  appellsnt^s  oonusel*  In  their  Met 
ear,  "We  respectfally  ask  the  court  to  pass  on 
the  third  and  fifth  aasigDments  of  error  with- 
out argnment,  as  we  hare  nothins  to  offer  ex- 
cept the  statutes,"  and  no  statute  Is  referred  to 
or  pointed  out,  there  Is  an  express  waiver  of 
any  error. 

2.  The  eoQCIudins  daose  of  a  hill  of  excep- 
tion, that  "this  Is  all  the  evideace  given  in  the 
case,  is  not  final,  where  the  bill  shows,  on  its 
face,  that  It  does  not  contain  all  the  evidence. 

3.  The  sufficiency  of  the  evidence  to  support 
the  verdict  cannot  be  considered,  where  the  evi- 
dence is  not  all  in  the  record. 

4.  The  record  must  affirmatively  show  that 
the  bill  of  exceptions  was  filed  In  open  court  or 
In  the  clerk's  office. 

6.  Id  a  motion  for  a  new  trial  on  the  ground 
that  "the  court  erred  In  giving  instructionB  Nob. 
2,  8,  6,  8,"  etc.,  all  of  one  series  of  Instructions 
■0  joined  mnst  be  erroneoas,  or  tbe  error  as- 
signed thereon  is  unavailable. 

6.  Where  an  abstract  of  title,  in  an  action  of 
trespass  and  to  quiet  title,  is  voinntarii;  fur- 
nlahed  by  plaintiff  without  an  order  of  the 
court.  It  Is  not  a  part  of  his  complain^  and 
hence  not  a  part  of  the  record.  i 

tRebearlog  dui«4,  4S  H.  ■.  ML 


7.  Where  an  abstract  of  titie  Is  not  a  part  of 
the  record,  and  It  Is  sought  to  have  reviewed  a 
ruling  on  a  motion  to  make  the  abstract  more 
specific,  the  motion  and  the  ruling  thereon  must 
be  brought  Into  the  recwd  by  a  hill  of  excep- 
tions. 

8.  Where  an  abstract  of  title  Is  voluntarily 
furnished  by  plaiatifF,  it  Is  not  a  part  of  the 
complaint,  and  its  insufficiency  alone  does  not 
render  the  complaint  insufficient. 

Appeal  from  circuit  court,  Wabash  county; 
H.  B.  Shively,  Judge. 

Action  by  CLarkson  W.  Weesner  against 
John  I.  Hoover.  From  a  Judgment  In  fa- 
vor of  plaiutltF,  defendant  appeals.  Affirmed. 

Sayre  ft  Conner,  for  api>ellant  A.  H. 
Plummer  and  H.  O.  Pettlt,  for  appellee. 

UcCABE,  J.  The  appellee  sued  the  appel- 
lant. In  a  complaint  of  three  paragraphs,  to 
recover  damages  tor  trespass  to  real  estate 
In  the  first  paragraph,  and  to  qalet  the  ap- 
pellee's alleged  title  to  said  real  estate  In 
each  of  the  second  and  third  pargraphs.  The 
first  trial  resulted  In  a  verdict  and  Judgment 
for  the  defendant.  A  new  trial  was  grant- 
ed to  him  as  of  right  under  the  ertattite,  and 
thereupon  the  complaint  was  amended  so  as 
to  make  It  consist  of  the  three  paragraphs, 
as  above  Indicated.  The  complaint  and  is- 
sues as  they  stood  on  the  first  trial  are  not 
embraced  in  the  tranecrlpt  The  issues  made 
upon  tbe  complaint,  aa  above  Indicated,  were 
tried,  resulting  In  a  verdict  and  Judgment  for 
the  plaintiff  (appellee)  over  defendant's  (ap- 
pellant's) motion  for  a  new  trial.  The  appel- 
lant has  assigned  for  error  the  action  of  the 
circuit  court  (1)  In  overruling  appellant's  mo- 
tion for  a  new  trial;  (2)  In  overruling  appel- 
lant's motion  to  require  appellee  to  make  his 
abstract  of  title  more  specific;  (3)  in  overrul- 
ing appellant's  motion  to  tax  costs  of  first 
trial  to  appellee;  (4)  In  overrollog  appel- 
lant's demurrer  to  each  paragraph  of  the 
complaint;  and  (5)  In  ov^ruUng  appellant's 
motion  for  a  new  trl.al  as  of  right 

Of  the  third  and  fifth  assignments  of  error, 
ai^Hent's  counsel.  In  their  brief,  say:  "We 
respectfully  ask  tbe  court  to  pass  on  the 
third  and  fifth  assignments  of  errcnr  without 
argument,  as  we  have  nothing  to  offer  ex- 
cept the  statutes."  No  statute  Is  referred  to 
or  pointed  out  Such  a  brief  amounts  to  an 
express  waiver  of  the  error.  If  any  there  was, 
In  the  rulings  assigned  for  error,  according  to 
the  established  rules  of  practice  In  this  court 
One  of  the  grounds  of  the  motion  for  a  new 
trial  is  that  the  evidence  is  not  sufficient  to 
support  tbe  verdict.  There  are  two  reasons 
why  we  cannot  pass  on  the  sufficiency  of  the 
evidence  to  support  the  verdict:  First,  the 
bill  of  exceptions  shows  that  the  evld«ice  Is 
not  all  in  the  record.  It  is  true  that  the  blU 
concludes  In  the  formal  way,  that  "this  Is  all 
tbe  evidence  given  in  the  cause."  But  it  has 
frequently  been  decided  by  this  court  that 
such  a  statement  cannot  avail,  where  the 
bill  shows  on  Its  face  that  It  does  not  con- 
tain all  the  evidence,  as  Is  the  case  herv, 
I  Weaver  t.  Kennedy,  142  Ind.  440.  41  N.  a 
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81<^  and  cases  tbere  dted.  Tbat  has  been  so 
often  decided  by  tbts  conrt  aa  preclndlng  a 
consideration  of  tbe  sufficiency  of  tbe  evi- 
dence, tbat  a  citation  of  tbe  cases  would  need- 
lessly incumber  this  opinion.  And,  second, 
the  record  fails  to  sbow  tbat  tbe  bill  of  ex- 
ceptions was  ever  filed,  either  In  open  court 
or  In  the  clerk's  office.  It  has  often  been 
held  by  this  court  tbat  the  record  must  af- 
flrmntlTely  show  such  flUng.  Marley  t. 
Noblett,  42  Ind.  85;  Bar^s  t.  Farrar,  45  Ind. 
41;  Board  t.  Eperson,  50  Ind.  275;  KIrby  t. 
Bowland.  eo  Ind.  290;  Gulrl  v.  Glllett,  124 
Ind.  501,  24  N.  B.  1038;  Loy  t.  Loy,  90  Ind. 
404:  Shnlse  t.  McWllIlams,  104  Ind.  512,  S 
M.  B.  243;  Boblnaon  t.  Dickey,  143  Ind.  214, 
42  N.  B.  638;  Miller  T.  Ballroad  Co.,  148  Ind. 
670,  41  N.  B.  801,  and  42  N.  B.  800;  Railroad 
Co.  Y.  O'Brien.  142  Ind.  218,  41  N.  B.  S28; 
Atmstronr  t.  Dunn,  148  Ind.  438»  41  N.  B. 
D40. 

Another  ground  of  th«  motion  for  a  new 
trial  was  tbe  giving  of  a  series  of  tnstruc- 
tlona.  We  would  be  fully  Justified  In  refus- 
ing to  consider  these  instructions,  because 
tbe  evidence  Is  not  In  the  record.  But  tbe 
statement  of  these  two  grounds  In  tbe  ^notion 
for  a  new  trial  Is  as  follows:  "(5)  The  court 
erred  In  giving  Instructions  Nob.  2,  8,  6^  8, 
10.  18,  14,  17,  18.  lU.  28,  and  84.  on  its  own 
motion.  (6>  The  court  erred  in  giving  In- 
structions Nos.  21,  22,  23.  24,  29,  30,  31.  32. 
and  33,  asked  by  the  plaintiff."  It  Is  not 
claimed  by  the  appellant's  learned  counsel 
that  all  of  these  instructions,  or  all  of  either 
series,  are  erroneous.  We  do  not  find  that  all 
of  either  series  are  erroneous.  It  has  often 
been  decided  by  this  court  that,  under  such 
a  specification  in  a  motion  for  a  new  trial, 
lUH  of  one  series  of  Instructions  so  Joined  In 
the  motion  must  be  erroneous,  or  tbe  error 
assigned  thereon  is  unavailable.  Lawrence 
v.  Tan  Busklrk,  140  Ind.  481.  40  N.  B.  54;  Be- 
ment  v.  May,  135  Ind.  644,  84  N.  B.  327,  and 
85  N.  B.  887;  Railroad  Oo.  v.  Madden,  184 
Ind.  46^-476,  84  N.  B,  227;  Pennsylvania 
Oo.  V.  Bears,  136  Ind.  460,  84  N.  B.  15,  and 
36  N.  B.  853;  Cargar  t.  Fee,  140  Ind.  572,  89 
N.  B.  98;  Railroad  Co.  t.  Snyder,  140  Ind, 
646.  89  N.  B.  912. 

The  second  assignment  of  error  does  not 
present  tbe  question  as  to  whether  tbe  court 
erred  In  overruling  tbe  appellant's  motion  to 
require  the  appellee  to  make  bis  abstract  of 
title  more  specific.  Tbe  statute  provides 
that,  upon  motion,  the  court  may  In  all  prop- 
er cases  "order  •  •  •  abstracts  of  title  to 
be  furnished."  Rev.  St  1804,  |  366  {Rev.  St 
1881,  S  863).  The  abstract  In  this  case  was 
voluntarily  furnished  by  the  appellee,  with- 
out being  required  to  do  so.  It  constituted 
no  part  of  his  complaint  Such  abstract  was 
not  part  of  tbe  record.  Roberts  v.  Vomholt 
126  Ind.  511,  26  N.  B.  207.  There  Is  no  blU 
of  exceptions  bringing  Into  tbe  record  the 
abstract  of  title  and  the  motion  to  make  it 
more  spedflc.  It  Is  only  when  a  motion  rests 
npon  mmttm  apparent  npcm  the  faca  of  tbe 


record  proper  that  It  may  be  presented  with- 
out a  bill  of  exceptions.  Where  such  motloa 
depends  npon  and  relates  to  collateral  ma^ 
tem  not  appearing  upon  the  face  of  the  rec- 
ord, then  such  motion  and  the  ruling  thereon 
most  be  brought  into  the  record  by  a  bill  of 
exceptions.  Chandler  v.  State,  141  Ind.  106, 
39  N.  B.  444,  and  cases  there  cited.  Bat 
tbere  was  no  error  In  overruling  the  motion. 
If  it  were  In  the  record,  because  the  abstract 
was,  as  required  by  tbe  rule  stated  In  Rob- 
erta V.  Vombolt  supra,  "a  condensed  history 
of  the  title  to  the  land,  consisting  of  a  Bynojh 
sis  or  summary  of  the  material  or  operative 
portion  of  all  tbe  conveyances,  of  wnatevef 
kind  or  nature,  which  In  any  manner  affect 
tbe  land."  The  only  defect  In  the  several 
paragraphs  of  the  complaint  pointed  out  la 
appellant's  brief.  Is  the  alleged  Insufflciency 
of  the  abstract  of  title  furnished.  That  docu- 
ment we  have  seen,  formed  no  part  of  the 
complaint,  and  therefore  Its  supposed  Insnffi- 
clency  would  not  render  either  paragraph  of 
the  complaint  Insufficient,  even  If  the  ab- 
stract were  defective,  as  supposed.  Finding 
no  available  error  In  the  record,  the  jnd|^- 
ment  is  aflBrmed. 


a«  Ind.  4BD 
NEW  TOBK.  C.  &  ST.  L.  R.  CO.  T. 
0STMAN.1 
{Supreme  Court  of  Indiana.    Dec.  22,  1896.) 
Kastbr  and  Servixt — Railroads — NeoLiOBiioa 

— IkJDKT  TO  TttAINMAIf  FROM  StKUCTDRB  NBAR 

Track — Contribdtort  Nboliobnob. 

1,  The  maintenance  by  a  railroad  company  of 
a  structure  In  close  proximity  to  a  aide  track 
does  not  conatitute  negllsence  towards  employes 
operating  its  trains,  nnless  It  Is  dnngeroua  to 
anch  employes  while  exercising  ordinary  care. 

2.  A  locomotlTe  fireman,  engaged  in  awitching 
cars  on  a  side  track  of  deiendant'a  railroad, 
while  leaning  from  the  cab  window,  looking 
back,  struck  his  bead  against  a  cattle  chnte, 
which  stood  18  inches  from  the  window  aa  the 
engine  passed,  and  was  killed.  He  had  been 
working  In  tbe  aame  capacity,  on  the  same  en- 
gine, for  16  months,  passing  tbe  station  twice 
each  week,  had  frequently  done  switching  there, 
and  the  chute  had  been  in  the  aame  place,  and 
plainly  to  be  seen,  daring  such  time.  Deceased 
was  26  years  old.  and  familiar  with  the  printed 
rules  of  the  company,  which  enjoined  ail  em- 

[iloyds  to  take  time  in  all  cases  to  do  their  duty 
n  safety,  whether  acting  nnder  orders  of  a  su- 
perior or  not.  Bdd.  that  the  facts  did  not  show 
that  deceased  was  free  from  contributory  nef^li- 
gence,  and  defendant  could  not  be  held  liable 
for  his  death.    Howard,  J.,  dissenting. 

Appeal  from  circuit  court  Allen  county;  B. 
O'Rourke,  .Judge. 

Action  by  Emma  Ostmao,  administratrix 
of  Charles  O&tman,  against  the  New  York, 
Chicago  tt  St.  Louis  Railroad  Company,  to 
recover  for  the  death  of  plaintilTs  intestate. 
Judgment  for  plaintiff,  and  defendant  ajh 
I>eal8.  Reversed. 

Morris,  Bell,  Barrett  ft  Morris,  tor  appel* 
lant   Nlnde  ft  Nlnde,  for  appeltee. 

JORDAN,  C.  J.  App^ee  commenced  this 
action  in  the  loww  court  to  recover  damages 

'See  41  N.  B.  1037. 
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of  appellant  arlslni;  out  of  the  death  of  tee 
decedent,  Oharles  Ostman,  hj  reason  of  the 
alleged  negligence  of  the  railroad  company. 
The  deceased  was  the  husband  of  appellee, 
and  the  fatal  accident  which  resulted  in  hia 
death  occurred  on  April  8, 1891,  at  Burr  Oak, 
a  station  on  appellant's  Une  of  railway. 
There  was  a  special  verdict  returned  by  the 
jury,  upon  which  the  court  rendered  its  Judg- 
ment In  faror  of  the  appellee  for  $4,000,  the 
amount  assessed  by  the  Jury.  Among  the  er- 
rors assigned  by  the  appellant  Is  one  based 
upon  the  action  of  the  court  In  awarding  a 
Judgment  to  appellee,  under  the  facta  set  out 
in  the  special  verdict.  From  the  special  ver- 
dict the  following  facta  appear:  "The  de- 
fendant owned  and  operated  a  railroad  run- 
ning from  the  city  of  Buffalo,  In  the  state  of 
New  York,  through  the  city  of  Ft.  Wayne  and 
the  town  of  Burr  Oak,  in  the  state  of  In- 
diana, to  the  city  of  Chicago,  In  tbe  state  of 
Illinois.  That  the  deceased  for  18  months 
prior  to  his  death  was  in  the  employ  of  the 
defendant  as  a  locomotive  fireman,  and  for 
16  months  prior  to  bis  death  said  deceased 
was  employed  by  said  defendant  as  fireman 
on  Its  engine  169,  and  continued  to  be  so  em- 
ployed till  his  death,  as  hereinafter  set  forth. 
That  during  said  period  said  deceased,  in  the 
discharge  of  his  duties,  passed  said  station 
at  Burr  Oak  twice  each  and  every  week,  and 
frequently  did  switching  and  work  at  sold 
station.  That  during  all  said  period  the  de- 
fendant bad  a  side  track  and  spur  switch  at 
said  town  of  Burr  Oak,  both  of  which  were 
located  north  of  the  main  track  of  said  rail- 
road. That  said  side  track  was  about  800 
feet  long,  the  east  switch  of  which  was  about 
400  feet  east  of  the  cattle  chute  hereinafter 
described,  and  the  west  switch  of  which 
side  track  was  west  of  tbe  depot  hereinafter 
described.  That  at  said  point,  4S0  feet  west 
of  said  cast  switch,  the  defendant  bad  main- 
tained, near  to  and  on  the  north  side  of  said 
side  track,  cattle  pens,  from  which  there  was  a 
cattle  chute,  about  18  feet  long,  leading  from 
said  pens,  so  near  to  the  track  that,  by  the 
aid  of  fences,  gates,  and  doors,  tbe  stock  was 
driven  from  said  pens  into  the  defendant's 
cam  to  be  transported.  That  siUd  cbnte  was 
couBtmcted  as  f<^iowB:  Three  oak  posts,  8 
Inches  square,  were  planted  tu  the  ground 
about  equally  distant  from  the  north  rail  of 
said  side  track.  Said  posts  were  11  feet  6 
inches  hlgb.  One  of  said  posts  was  located 
on  the  west  side  of  said  cattle  cbnte,  and 
one  about  the  middle,  and  one  on  tne  east 
Bide  thereof.  That  a  fence  waa  constructed 
from  each  of  said  posts  north  to  said  cattle 
pens.  That  said  fence,  from  the  said  middle 
post,  north,  to  the  cattle  pens,  divided  said 
chute  Into  two  parts.  That  by  means  of  said 
middle  fence  the  said  chute,  between  It  ana 
said  west  fence,  was  6  feet  2  Inches  wide; 
and  tbe  chute  between  said  middle  fence  and 
the  east  fence  was  the  same  width.  That 
said  fence  was  constmcted  of  pine  boards 
tt  Inches  wide  and  6  Inches  apart    That  a 


giate  was  constructed  out  of  pine  boards,  so 
that  the  boards  of  said  gate  were  so  adjusted 
to  said  fence  that  each  board  of  the  gate  was 
located  In  each  space  between  the  boards  of 
the  fence;  and  said  gate  was  about  18  feet 
long  and  8  feet  6  inches  wide,  and  was  op- 
erated by  being  pushed  towards  and  from 
tbe  car  to  be  loaded.  At  the  north  end  of 
the  gate  was  a  board  or  batten,  nailed  across 
the  ends  of  the  gate  boards  to  hold  them  in 
place;  and  on  the  west  side  of  tbe  south  end 
of  tbe  gate  was  a  similar  board,  nailed  across 
the  ends  of  the  boards  of  the  gate;  and  on 
the  east  side  of  the  gate  and  fence  were 
boards,  nailed  so  as  to  allow  tbe  gate  to 
move  north  and  south  along  the  spaces  be- 
tween the  boards  of  tbe  fence.  The  said 
boards  so  nailed  across  the  south  ends  of  the 
gate  boards  were  placed  on  the  west  side  of 
the  gate,  so  that,  when  the  gate  was  shoved 
northward,  the  north  edge  of  said  board 
would' strike  the  face  of  said  post,  and  pre- 
vent said  gate  from  slipping  back  till  the 
south  end  thereof  was  back  flush  with  the 
south  face  of  the  post;  but,  because  of  said 
board  striking  said  post,  the  south  end  of 
the  gate,  at  the  time  the  deceased  was  killed, 
was  6  Inches  further  south  than  the  post  and 
0  Inches  nearer  tbe  track  than  said  post 
That  the  south  face  of  said  post  was,  at  the 
time  said  deceased  was  killed,  88  Inches 
north  of  tbe  center  of  the  top  of  the  north 
rail  of  said  side  track,  and  the  south  end  of 
said  gate,  at  the  time  said  deceased  was 
killed,  was  85  inches  north  of  the  said  center 
of  said  raiL  That  the  cab  of  said  engine  is 
8  feet  6  inches  wide.  That  the  distance  be- 
tween the  north  side  of  said  cab,  at  the  win- 
dow thereof  where  deceased  was  so  looking 
out,  and  the  part  of  said  cattle  chute  his 
head  came  in  collision  with,  was  13  inches. 
That  said  distance  between  said  cab  and 
said  cattle  chute  made  the  said  cattle  chute 
so  placed  extrahazardous  for  tbe  deceased 
and  other  trainmen  of  said  defendant.  That 
the  deceased  did  not  know,  nor  have  any  rea- 
son or  opportunity  to  know,  that  any  part  of 
said  chute  was  within  said  distance  of  13 
inches  of  sold  (».b  as  It  passed  the  same,  but 
that  the  defendant  and  its  proper  agents  and 
servants  did  know  that  said  chute  was  said 
distance  firom  the  cab  window  as  It  passed 
said  chute.  That  said  chute  had  for  a  long 
time,  to  wit.  for  several  years  before  the  de> 
ceased  was  killed,  come  In  coIliBion  with 
parts  of  the  defendant's  trains  as  th^  passed 
the  sam^  and  frequently  knotted  off  mark* 
era  from  cars  and  collided  with  brake  wheels 
attached  thereto.  That  said  defendant  had 
notice  of  said  facts,  and  that  said  chute  was 
tbe  distance  aforesaid  from  said  cab  and 
track  as  they  passed  the  same,  long  euougb 
before  tbe  deceased  was  killed  to  have  re- 
moved the  same  to  a  safe  distance  from  tbe 
trains  passing  tbe  same,  and  yet  during  all 
said  time,  before  and  up  to  the  time'  said  de- 
ceased was  killed,  the  defendant  negligently 
failed  to  remove  the  same,  but  negligently 
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malutained  the  same  at  said  dangeroTis  dis- 
tance from  said  track  and  cabs  aa  they  pass- 
ed the  same.  That  the  said  cattle  pens  and 
chute  could  be  seen  for  a  distance  of  one- 
half  mile  and  more  along  the  track  each  side 
thereof.  That  when  deceased  was  killed  he 
was  firing  on  said  engine  169,  which  was 
then  and  there  pulling  a  local  freight  traJn 
eastward  over  said  railroad.  That  It  became 
and  was  necessary  to  take  a  car  then  stand- 
ing on  said  spur  switch  Into  said  train,  which 
was  coupled  onto  said  engine  at  the  west 
end  of  said  side  track,  and  was  being  pulled 
out  over  said  side  track  eastward,  and  past 
Bald  cattle  chute,  at  the  time  said  deceased 
was  killed,  at  the  rate  of  about  10  miles  per 
hour.  That  while  said  train  was  so  moving 
eastward  over  said  side  track,  it  became  and 
was  then  and  there  the  duty  of  said  deceased 
to  lean  out  of  said  cab  window  on  the  north 
side  of  said  cab,  and  look  backward  for  sig- 
nals, and  to  see  If  everything  was  all  right 
And  the  said  deceased  was  so  then  and  there, 
at  the  time  he  was  killed,  carefully,  and  in 
the  proper  discharge  of  his  duty,  looking  out 
of  said  window,  and  looking  back  for  said 
signals,  and  to  see  If  everything  was  all  right 
at  the  time  his  head  and  part  of  his  shoiiJ- 
ders  were  partly  inside  said  window  and 
partly  outside  thereof,  so  that,  as  he  passed 
said  chute,  bis  head  came  In  collision  with 
said  cattle  chute,  whereby  his  skull  was 
mashed  In  and  broken,  and  said  deceased 
was  killed.  That  he  died  within  a  few  min- 
utes after  he  so  struck  said  cattle  chute. 
And  we,  the  jury,  further  find  that  the  board 
BO  nailed  on  the  west  side  of  the  south  end 
of  said  gate  was  longer  up  and  down  by  the 
space  of  two  Inches  than  the  said  gate  was 
wide,-  and  that  the  upper  end  of  said  board 
was  two  Inches  higher  than  the  upper  edge 
of  said  upper  board  of  said  gate,  and  tb^t 
said  board  was  so  placed  upon  the  south  end 
of  said  gate  that  the  south  edge  thereof  was 
from  a  half  Inch  to  one  and  one-half  Inches 
further  south  than  the  south  end  of  said 
boards  of  said  gate.  That  the  top  end  of 
said  board  was  further  south  than  the  lower 
end  thereof  by  the  space  of  one  inch.  That, 
when  said  deceased  was  looking  out  for  sig- 
nals, and  to  see  If  everything  was  right  as 
aforesaid,  and  as  he  passed  said  cattle  chute, 
the  back  of  his  head  struck  the  outer,  edge 
of  said  board  so  nailed  across  the  south  end 
of  said  gate  as  aforesaid,  by  which  collision 
he  was  klUed  as  aforesaid.  That  at  the  time 
said  Ostman  was  employed  as  fireman  on  the 
defendant's  road,  to  wit,  18  months  prior  to 
April  8,  1891,  said  defendant  railroad  com- 
pany delivered  to  said  Ostman,  and  said  Ost- 
man received  and  familiarized  himself  with, 
Its  books  and  rules  and  Instructions,  and  at 
the  time  of  his  Injuries  on  April  8,  1801,  he 
knew  and  was  familiar  with  the  same.  That 
there  was  in  force  on  defendant's  road,  as 
shown  by  said  book  of  rules  and  Instructions, 
at  the  time  of  the  employment  of  said  Ost- 
man. and  contlnuonsly  to  a  time  sobseQuent 


to  AprQ  8, 1891,  the  following  rules:  '(1)  All 
persons  entering  Into  or  remaining  In  the 
service  of  this  company  are  warned,  that,  In 
acceptance  or  obtaining  employment,  they 
must  assume  the  risk  attending  It  Each  em- 
ploys Is  expected  and  required  to  lopk  after 
and  be  responsible  for  his  own  safety,  aa  well 
as  to  exercise  the  utmost  caution  to  avoid  In- 
jury to  his  fellows,  to  the  public,  and  to  prop- 
erty, espfecially  In  switching  cars  and  In  all 
movements  of  trains.  (2)  Employes  of  every 
grade  are  warned  to  see  for  themselves,  be- 
fore using  them,  that  the  machinery  or  tools 
which  they  are  expected  to  use  are  In  the 
proper  condition  for  the  services  required, 
and,  if  not  to  put  them  In  proper  condition, 
or  see  that  they  are  so  put  before  using 
them;  also,  train  and  engine  men  must  fa- 
miliarize themselves  with  the  tracks  and 
dangerous  points  upon  the  lines.  The  com- 
pany does  not  wish  or  expect  its  employes  to 
Incur  any  risk  whatever  from  which,  by  the 
exercise  of  their  own  Judgment  and  by  per- 
sonal care,  they  could  protect  themselves, 
but  enjoins  upon  them  to  take  time  in  all 
cases  to  do  their  duty  In  safety,  whether 
they  may  at  the  time  be  acting  under  orders 
of  a  superior  or  otherwise.'  '(4)  They  must 
assist  In  keeping  a  constant  lookout  upon 
the  track,  and  must  instantly  give  the  en- 
glneman  notice  of  any  obstruction  or  signal 
they  may  perceive.'  And  we  further  find 
that  said  deceased  did  not  know  that  said 
cattle  chute  was  so  close  to  said  track,  or  to 
his  cab  as  It  passed  the  same,  as  to  be  dan- 
gerous to  him,  or  that  it  would  come  Into  col- 
lision with  him  as  be  passed  the  same,  and 
while  he  was  discharging  his  duties  as  such 
fireman.  And  we,  the  Jury,  further  find  that 
said  deceased  was  so  Injured  and  killed  with- 
out any  fault  whatever  on  his  part"  It  is 
further  found  that  the  deceased  was  25  years 
of  age  at  the  time  of  his  death. 

Appellant  affirms  that,  under  the  special 
findings  of  the  jury,  the  appellee  was  not 
entitled  to  a  judgment;  and  this  may  be  con- 
sidered the  principal  question  for  our  deter- 
mination. The  ■  particular  Insistence  Is  that 
the  facts  as  found  by  the  Jury  do  not  estab- 
lish actionable  negligence  against  appellant, 
nor  do  they  show  absence  of  contributory 
negligence  upon  the  part  of  the  deceased 
servant  at  the  time  of  the  fatal  accident  It 
is  well  settled  by  numerous  decisions  of  this 
court  that  In  actions  of  this  character,  when- 
ever the  plalntlflC  sues  to  recover  upon  the 
ground  of  negligence,  It  must  be  shown  that 
the  master  was  guilty  of  the  negligence  char- 
ged, and  that  the  servant  was  free  from  the 
contributory  negligence  on  his  part  at  the 
particular  time  of  the  alleged  injury  or  death. 
Neither  of  these  essential  factors  can  to  any 
extent  be  presumed.  The  special  verdict  In 
the  case  at  bar  Is  open  to  the  objection  tliat 
In  some  respects  It  contains  conclusions,  rath- 
er than  the  finding  of  facts  essential  to  the 
issues  Involved.  The  theory  of  the  verdict  ir 
that  the  DGgligence  to  be  imputed  to  the  ap- 
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pellant,  under  the  facts  embraced  therein,  la 
that  of  erecting  and  maintaining  the  cattle 
chute  In  too  close  proximity  to  Its  side  track. 
There  is  nothing  disclosed  In  the  findings  of 
the  jury  going  to  show  that  the  chute  In 
question'  was  not  built  and  maintained  In 
the  usual  amd  proper  place  for  such  build- 
ings. It  Is  a  matter  of  general  knowledge 
that  such  chutes  are  necessary  contrivances 
In  the  operation  of  railroads,  and  that  they 
must  necessarily  be  constructed  close  enough 
to  the  track  where  used  as  will  enable  the 
company  to  load  and  unload  cattle  without 
Injury  to  the  latter.  It  would  seem  that' the 
correct  standard  by  which  the  negligence  of 
the  railroad  company  ought  to  be  measured, 
when  the  action  is  for  an  Injury  or  death  to 
one  of  Its  trainmen  arising  out  of  its  alleged 
negligence  In  erecting  or  maintaining  a  chute 
In  too  close  proximity  to  Its  tracks.  Is  that 
It  must  be,  when  so  erected  or  maintained, 
dangerous  or  unsafe  to  persons  operating  its 
trains  when  they  are  exercising,  iinder  the 
particular  circumstances,  ordinary  care.  In 
the  case  of  Gould  v.  Railroad  Co..  6G  Iowa, 
590,  24  N,  W.  227,  an  engineer  was  killed  by 
being  struck  upon  the  head  by  a  "water 
crane,"  close  to  the  track,  while  In  the  act 
of  leaning  out  of  the  "gangway"  of  his  en- 
gine, looking  back  for  expected  signals.  The 
trial  court  charged'  the  jury  that  If  they 
foundf  from  the  evidence,  that  the  water 
column  was  placed  In  such  close  proximi^ 
to  the  track  as  to  be  dangerous  to  persons 
operating  the  trains,  they  would  be  Justified 
in  finding  that  the  defendant  was  guilty  of 
negligence  In  the  ^%ction  and  location  of 
the  column.  The  court  held  that  the  giving 
of  this  Instruction  was  error,  and  said:  "It 
Is  not  true  that  a  railroad  company  Is  to  be 
regarded  as  negligent  in  erecting  and  main- 
taining contrivances  or  things  for  use  In  the 
operation  of  their  roads  for  the  reason  that 
they  are  dangerous  to  the  persons  operating 
the  trains.  Indeed,  the  whole  business  of  op- 
erating trains  Is  dangerous.  It  Is  full  of  per- 
ils to  those  employed  therein,.  Because  there 
is  danger,  it  does  not  follow  that  the  com- 
panies are  negligent  as  to  the  thing  from 
which  the  danger  springs.  The  Instruction 
should  have  expressed  the  thought  that,  If 
the  crane  was  dangerous  to  persons  operating 
trains  In  the  exercise  of  ordinary  care,  the 
defendant  was  negligent  In  constructing  it," 
The  jury  found  that  the  part  of  the  chute 
that  struck  the  head  of  the  plalntlfC's  intes- 
tate, while  he  was  looking  out  and  back  was 
'thirteen  inches  from  the  side  of  the  cab  at 
the  window  from  where  he  was  looking  out; 
•  *  •  that  said  distance  made  It  extrahaz- 
ardous for  the  deceased  and  other  trainmen; 
that  the  deceased  did  not  know,  or  have  any 
reason  or  opportunity  to  know,  that  any  part 
of  said  chute  was  within  thirteen  inches  of 
said  cab  as  It  passed  the  same,"  The  find- 
ing that  this  distance  between  the  particular 
point  of  the  chute  that  struck  the  head  of 
the  deceased  and  the  side  of  the  cab,  when 


It  was  passing  the  chute,  rendered  the  same 
extrahazardous.  Is  more  in  the  nature  of  a 
conclusion  than  the  finding  of  a  material 
fact,  and  for  this  reason  must  be  disregarded 
In  determining  the  sufficiency  of  the  special 
findings. 

While  we  have  asserted  the  general  rule 
applicable  to  the  test  or  question  of  the  neg- 
ligence of  the  company,  when  It  Is  Involved 
as  it  Is  in  the  case  under  consideration,  we 
may,  however,  pass  without  deciding  wheth- 
er the  appellant  was  guilty  of  actionable  neg- 
ligence under  the  findings  of  the  jury,  as  it 
does  not  appear,  from  the  facts  embraced  In 
the  verdict,  that  the  deceased  was  himself 
free  from  contributory  negligence  at  the  time 
of  the  fatal  accident  It  Is  shown  that,  be- 
fore the  time  of  the  occurrence,  Ostman  had 
been  for  16  months  and  over  continually  In 
the  employment  of  the  appellant,  as  Its  fire- 
man, upon  the  same  engine  upon  which  he 
was  at  work  when  killed;  that  the  chute  In 
question  was  so  conspicuous  that  It  and  Its 
location  could  be  seen  for  a  distance  of  a 
half  mile  and  more  "along  the  track  each 
side  thereof";  that,  during  this  period  of 
time,  the  deceased.  In  the  discharge  of  his 
duties,  passed  the  station  where  the  chute 
was  located,  twice  each  week,  and  frequent- 
ly did  work  and  switching  at  this  station. 
He  was  25  years  of  age,— of  sufficient  age 
and  capacity,  by  the  use  of  his  senses,  to  see. 
appreciate,  and  comprehend  obvious  dangers, 
and  thereby  avoid  them.  The  finding  that 
the  deceased  did  not  have  an  opportunity  to 
know  that  the  chute  was  In  such  close  prox- 
imity to  the  side  track.  In  consideration  of 
the  other  facts,  must  be  viewed  more  as  a 
conclusion  upon  the  part  of  the  jury  than 
finding  of  a  material  fact  He  was,  as  it 
appears,  familiar  with  and  understood  the 
rules  of  the  company,  and  one  of  these  rules 
expressly  provided:  "Also,  trainmen  and  en- 
glnemen  must  famillarlzethemselveswith  the 
tracks  and  dangerous  points  upon  the  lines. 
The  company  does  not  wish  or  expect  Its  em- 
ployes to  incur  any  risk  whatever  from 
which,  by  the  exercise  of  their  own  judgment, 
or  by  personal  care,  they  could  protect  them- 
selves, but  enjoins  upon  them  to  taix  time 
in  all  cases  to  do  their  duty  in  safety,  wheth' 
er  they  may  be  at  tlie  time  acting  under  or- 
ders of  a  supeiHor  or  otherwise."  (The  italics 
are  our  own.)  Under  this  rule  deceased  was 
re3uired  to  familiarize  himself  with  the 
tracks  and  dangerous  points  upon  the  lines, 
and  it  was  not  Incumbent  upon  him  to  in- 
cur any  risk  from  which,  by  the  exercise  of 
judgment  and  care,  he  could  protect  himself. 
This  chute  was  not  located  upon  the  main 
track,  but  on  the  switch  or  side  track  at 
Burr  Oak.  As  the  deceased  frequently  did 
switching  at  this  station,  be  consequently 
must  have  frequently  passed  this  chute  on 
the  side  track  while  switching,  and  thereby 
had  ample  opportunities  to  learn  and  be  ap- 
prised of  its  close  proximity  to  the  track,  and 
the  danger  of  passing  the  same  in  his  cab 
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when  leiintng  out  and  looking  in  as  opposite 
dlrecUoD  from  the  chute,  as  it  appears  be 
did.  aod  what  care  waa  Qecessary  to  be  ex- 
ercised to  escape  Injury  therefrom  when 
passing  It  The  fact  that  the  Jury  found  that 
he  did  not  know  and  could  not  know  of  the 
hazard  to  which  he  would  be  subjected  In 
passing  the  chute  In  the  manner  he  did,  at 
the  time  of  his  fatal  Injury,  has  no  bearing 
upon  the  question  of  care  upon  his  part  It 
Is  a  finding  which  is  antagonized  by  the  spe- 
cific facts  disclosed  by  the  rerdlct,  and  we 
must  accept  them  as  controlling  under  such 
circumstances.  In  addition  to  the  duty  rest- 
ing upon  the  deceased  to  employ  or  exercise 
his  senses  while  on  duty,  he,  by  the  express 
provisions  of  the  rule  above  set  out,  was 
admonished  and  enjoined  to  do  so,  and  to 
take  time,  and  to  exercise  care  to  protect 
himself  danger. 

It  Is  urged  by  the  appellee  that  the  facts 
show  that  her  decedent  did  not  know  what 
distance  the  part  of  the  chute  which  struck 
him  was  from  the  passing  engine.  In  an- 
swer to  this  it  may  be  said  that  the  meanfc 
of  knowing  by  ordinary  care  is  evidencb  of 
knowledge.  McKee  t.  Railroad  Co.,  83  Iowa, 
rfl6,  50  N.  W.  209;  Pennsylvania  Co.  v.  Fin- 
ney (Nov.  term,  1895)  42  N.  B.  816.  In  the 
former  case  It  was  held  that  a  railroad  em^ 
ployd,  in  going  over  the  line  of  the  railroad 
In  the  discharge  of  his  duties,  will  be  pre- 
sumed to  have  known,  from  such  opportuni- 
ty, that  the  distance  between  a  wing  fence 
and  a  passing  car  was  such  as  to  make  It  un- 
safe to  swing  out  more  than  two  feet  from 
the  car.  In  the  latter  case  the  alleged  neg- 
ligence was  based  upon  the  company  having 
located  and  maintained  a  water  crane  in 
close  proximity  to  Its  main  track,  whereby 
E^ney,  who  waa  a  brakeman  In  its  service, 
was  killed,  by  being  struck  the  crane 
while  descending  from  the  car  upon  which 
•  he  was  braking.  The  employ^  in  this  case' 
waa  22  years  of  age.  He  had  been  in  the 
services  of  the  company  for  a  period  of  6 
months,  during  which  time  be  bad  passed 
the  crane  almost  dally.  It  was  held  by  this 
court  that,  nndor  the  facts  la  that  case,  the 
deceased  was  chargeable  with  contributory 
negligence.  The  court  said:  "Everything,  as 
It  appears,  was  open  and  visible  to  the  de- 
cedent He  was  a  man  22  years  of  age,  and, 
had  he  used  his  senses,  and  faculties  with 
which  It  Is  presumed  nature  had  endowed 
him,  we  think  he  would  have  escaped  the 
danger  to  which  It  fa  contended  appellant 
had  exposed  him.  The  means  which  a  per- 
son has  of  knowing  that,  under  the  clrcum- 
atances,  he  will  expose  himself  to  peril,  are 
deemed  In  law  to  be  evidence  of  knowledge 
at  that  fact  Muldowney  v.  Railroad  Co.,  39 
towa,  620;  McKee  t.  Railway  Co„  83  Iowa, 
616,  SO  N.  W.  209.  In  Coal  Co.  ▼.  Hoodlet,  12B 
Ind.  827,  27  N.  B.  741,  this  court  said:  The 
law  requires  that  men  shall  use  the  senses 
with  which  nature  has  endowed  tbem,  and 
what,  without  excuse^  one  Calls  to  do  so,  and 


Is  injured  In  consequence,  he  alone  must  suf- 
fer the  consequences.'  See  Stone  Co.  v. 
O'Brien  (Ind.  App.)  40  N.  E.  430.  In  no  case 
will  the  master  be  held  liable  to  the  servant 
where  the  latter  brings  injury  upon  himself 
which  he  might  have  avoided  by  the  exercise 
of  reasonable  care  and  prudence.  Railway 
Co.  V.  Adams,  105  Ind.  151,  5  N.  E.  187." 
The  facts  In  the  Finney  Case,  supra,  are  simi- 
lar in  their  character  to  those  In  this  appeal, 
and  the  holding  In  that  case  Is  virtually  de- 
cisive upon  the  question  here  Involved.  In 
the  case  of  Power  Co.  v.  Murphy,  115  Ind. 
666,  18  N.  E.  30,  It  Is  said:  "An  employfi 
who  knows,  or  by  the  exercise  of  ordinary 
diligence  could  know,  of  any  defects  or  im- 
perfections in  the  things  about  which  he  Is 
employed,  and  continues  In  the  service  with- 
out objection,  and  without  promise  of  change, 
is  preaumed  to  have  aaaumed  all  the  conse- 
quences resulting  from  such  defects,  and  to 
have  waived  all  right  to  recover  for  injuries 
caused  thereby."  (The  Italics  are  our  own.) 
See  Lovejoy  v.  Railroad  Corp.,  125  Mass.  79; 
Brown  v.  Ralh^iad  Co.,  69  Iowa,  161,  28  N.  W. 
487.  We  are  of  the  opinion  that  under  the 
facts  as  they  are  disclosed  by  the  finding  In 
this  case,  knowledge  of  the  hazard  or  danger, 
to  which  it  Is  claimed  by  the  appellee  that 
her  Intestate  was  subjected  and  exposed  by 
reason  of  the  location  of  the  cattle  chute,  and 
the  manner  In  which  It  was  maintained,  must 
t>e  imputed  to  him.  It  Is  not  made  to  ap- 
pear, by  any  reasonable  Inference  that  may 
be  drawn  from  the  specific  facts  found,  that 
there  was  freedom  from  contributory  neg- 
ligence upon  the  part  of  the  deceased  at  the 
time  of  the  accident  The  special  verdict 
does  not  support  the  judgment  The  Judg- 
ment of  the  lower  court  Is  therefore  revers- 
ed, and  the  cause  remanded,  with  Instruc- 
tions to  the  court  to  vacate  Its  judgment, 
and  rrader  a  Judgment  in  favor  of  appellant 
upon  the  special  verdict 

HOWARD,  X  {dissenting).  I  think  that 
the  facts  found  by  the  Jury  show  that  the 
company  was  negligent,  and  that  the  de- 
ceased was  free  from  contributory  negli- 
gence, and  must  therefore  dissent  finm  the 
conclusion  reached  by  the  court 

(Ue  InO.  480 
THOMPSON  T.  OHIOAOO  ft  B.  R  GO. 
Supreme  Court  of  Indiana.    X>ee.  24,  1896.) 

UuTsa  AND  Skbtint— Injurt  to  8kbti.ht->Lij> 
BiLiTT  or  MaSTBR. 
1.  PlalntifT,  a  helper  in  defendanf  ■  shops,  al- 
leged that  O.,  a  machinist  under  whose  dt 
rectioD  he  was  working,  and  who  had  power  to 
discharge  the  men  under  blm,  ordered  plaintiff, 
in  a  violent  manner,  and  with  profane  lan- 
guage, to  lift  one  end  of  a  Bteam-chest  cover, 
promisiag  to  asatst  him;  that  plaintiff  was  ex- 
cited by  G.'s  language,  and,  fearing  to  lose  his 
pla^,  and  In  reliance  on  the  promise  of  as- 
sistance, lifted  the  cover;  but  that  O.  did  not 
lend  a  hand,  and,  as  a  result  plaintiff  waa  rup- 
tured; and  that  defendant  knew  wh«i  it  em* 
ployed  G.  that  he  was  quick-je  npered  and  pas- 
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Bionate.  Wtili,  that  as  tlie  negUsenee,  If  any, 
was  that  of  a  fellow  setrant,  and  there  waa 
nothing  to  show  a  breach  of  a  dut7  by  defend- 
ant,  plaintifE  could  not  recover. 

2.  A  difference  Id  ranlc  or  the  power  to  con- 
trol and  direct  or  discbarge  from  service  is  not 
the  test  as  to  whether  one  is  a  fellow  B^rrant  or 
vice  principal. 

Appeal  from  circuit  com-t,  Hnntington  coun- 
ty; 0.  W.  Watliins,  Judge. 

Action  by  Oharles  0.  Thompson  against  the 
Chicago  &  Erie  Railroad  Company  to  recover 
for  personal  injuries.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

Sayler  &  Sayler,  for  appellant.  W.  O.  John- 
son and  Kenner  &  Lesh.  for  appdlee. 

HAGKNEZ.  J.  The  sufficiency  of  the  ap* 
pellant'B  amended  complaint  Is  the  only  ques- 
tion presented  by  -  the  record.  It  alleged: 
That  he  was  an  employe  of  the  appellee  In 
its  machine  repair  shops  in  the  dty  of  Hnnt- 
li:gton,  working  as  a  machinist's  hdper  un- 
der one  GroTcr,  a  machinist  in  app^Iee'a  em- 
ploy. That  he  was  subject  to  the  directions 
of  Grover,  and  was  liable  to  dtemlsaal  from 
the  serrice  If  not  obedient  to  him.  That 
Orover  "was  a  very  quick-tempered  and  pas- 
sionate man,  which  the  d^endant,  at  the 
time  it  employed  him  In  authority  over  the 
plaintiff,  could  hare  known,  and  did  know, 
but,  notwithstanding  such  knowledge,  and 
dlaregardlng  the  health  and  safety  of  Its  oth- 
er onploygs,  and  particularly  this  plaintiff," 
it  employed  Grorer,  and  put  him  in  authority 
of  the  appellee.  That  it  became  necessary  to 
place  the  heavy  cover  of  a  steam  chest  In  po- 
sition upon  a  locomotive,  and  for  that  pur- 
pose appellant  was  directed  to  lift  one  end, 
while  two  others  should  Uft  the  other  end, 
and  while  said  Grover  woidd  stand  upon  the 
guards  of  the  looomoUve  to  receive  the  cover 
when  lifted  up  to  him.  The  appellant  object- 
ed to  the  lifting  against  two  men;  when  Gro- 
ver said  that  he  would  stoop  down  and  aid  In 
the  lifting,  "and  with  violent  and  profane 
lansruage,  and  with  violent  manner,  ordered 
the  plaintiff  to  lift  said  steam-cheat  cover. 
Said  violent  manner  and  said  violent  and  pro- 
fane language  of  the  said  Grover  produced  in 
the  mind  of  the  plaintiff  great  excitement  and 
concern  that  he  was  In  danger  of  losing  his 
said  employment,"  and  by  reason  thereof, 
and  In  reliance  upon  the  promised  assistance 
from  Grover,  he  did  lift  said  cover,  and  said 
Grover  did  not  lend  him  any  o^istonce. 
That,  as  the  result  of  said  lifting,  he  waa  se- 
verely strained,  and  suffered  a  rupture.  It 
is  alleged,  also,  that  Qrover  knew  ttiat  such 
lifting  was  dangerous,  and  that  the  appellant 
did  not  know  that  It  would  injure  him ;  and 
the  pleading  concludes,  after  an  aliegatlou 
that  the  appellee,  with  knowledge  of  appel- 
lant's injury,  dlsdiarged  him,  and  refused  to 
give  him  employment,  that  the  occurrence 
was  without  app^iant's  fault  or  negligence, 
and  "was  caused  by  the  negligence  and  fault 
of  the  defendant,  as  herein  set  out." 

The  two  Inquiries  which  must  control  the 


quesUon  presented  by  the  ennplalnt  in  re- 
view are  these:  Was  Orover  a  vice  prind- 
pal?  Or,  if  not,  waa  the  appellee  n^Ugent 
la  employing  or  retaining  him  in  his  service? 
The  learned  counsel  for  the  appellant  stoutly 
maintain  that  Grover  waa  a.  vice  principal. 
The  rule  in  this  state,  now  firmly  settled,  la 
that  a  difference  in  rank  or  the  power  to  con- 
trol and  direct  or  to  discharge  from  aerviee 
Is  pot  the  test  as  to  whether  one  Is  a  fellow 
servant  or  a  vice  principal  The  controlling 
inquiry  must  be  as  to  whether  the  act  or 
omlsalon  resulting  in  Injury  involved  a  duty 
owing  by  the  master  to  the  injured  servant. 
Coke  Go.  y.  Peterson,  136  Ind.  38S,  35  N.  E.  7; 
Spencer  v.  Railway  Co.,  130.  Ind.  181,  29  N.  B. 
915;  Justice  v.  Pennsylvania  C!o.,  130  Ind. 
321,  30  N.  E.  803;  BaUway  Go.  t.  McMuUen, 
117  Ind.  439,  20  N.  B.  287;  BaHway  Co.  v. 
■Qalley,  110  Ind.  7S,  10  N.  B.  631;  Railway  Co.- 
V.  Stupak,  108  Ind.  1,  8  N.  B.  630;  Railway 
Co.  V.  Adams,  105  Ind.  151,  6  N.  B.  187;  Car 
Co.  V.  Parker,  100  Ind.  181;  Goal  Go.  v.  Cain, 
08  Ind.  282.  What  duty  of  the  master  la 
shown  by  this  complaint  to  have  been  neg- 
lected? One  argtunent  of  counsel  is  that  the 
appellee  waa  obbged  to  supply  'a  safe  work- 
ing place  and  safe  machinery  and  appliances. 
True,  but  ttiat  duty  was  not  alleged  to  have 
been  omitted.  "Safe  working  place  and  safe 
machinery  and  appliances"  do  not  mean  that 
heavy  steam-chest  covers  may  not  be  put  in 
place,  because  the  doing  of  it  involves  haz- 
ard, from  the  mere  weight  required  to  be 
lifted.  The  act  alleged  to  have  directly  re- 
sulted in  injury  was  that  of  requiring  the  ap- 
pellant to  lift  beyond  hla  strength,  and  that 
act  Is  alleged  to  have  been  one  of  the  servant 
Grover.  The  act  did  not  inv<dve  the  supply- 
ing of  a  place  to  work,  or  the  instrumentall- 
tlea  of  the  service,  but  ctmalsted  in  the  man- 
ner in  which  several  servants  employed  a 
proper  instrument  of  the  service.  Unmistak- 
ably, the  ai^llant  and  Grover  were  fellow 
servants,  and  there  was  no  liability  of  the 
appellee  without  some  n^Ugence  on  Its  part 
not  consisting  alone  in  the  act  of  Grover. 

it  is  more  than  doubtful  If  any  negligence. 
Is  attempted  to  be  alleged  against  the  appel- 
lee, since  the  only  charge  of  negligence  la 
that  with  Yfblch  the  complaint  conciudea.  If, 
however,  that  should  be  held  to  cliaracteiize 
as  negligent  every  connection  of  the  appellee 
with  the  occurrence  as  alleged,  we  should 
have  the  single  inquiry  as  to  whether  a  mas- 
ter employing  a  servant  who  Is  a  "quick-tem- 
pered and  passionate  man"  Is  liable  in  dam- 
ages for  the  remote  consequences  of  that 
servant's  evil  use  of  his  tongue.  Counsel  for 
appellant  do  not  seek  to  affirm  any  such  lia- 
bility, and  such  is  not  the  theory  of  the  plead- 
ing. Nor  do  the  allegatitms  suggest  that  Gro- 
ver was  an  unskilled  or  habitually  negligent 
servant,  nor  that  the  company  had  any  rea- 
son to  believe  that  he  was  not  fully  acquaint- 
ed with  and  competent  to  perform  all  of  the 
duties  of  his  employment  The  failure  of 
Grover  to  lend  a  helping  hand,  as  he  had 
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promised,  wu  not  diarseable  as  negligence 
■gmlDflt  the  app^lee,  tat  vu  an  omission  by 
X  fellow  servant  of  the  appelant  The  alle- 
gations aa  to  the  fear  In  vhlch  Grover  placed 
the  appellant  hj  bis  angry  and  profane  lan- 
guage, even  If  that  condlti<m  of  mind  excus- 
ed the  appellant  ftom  doing  that  which  he 
knew  to  he  danganns,  and  that  vhl(di  he  had 
refused  -to  do  because  of  his  own  Judgment 
that  hlB  strength  was  not  equal  to  It,  are  a 
doubtful  answer  to  the  requirement  of  nou- 
contribntoiy  negligence  on  hjis  part.  But,  tf 
they  were  a  compete  answer,  the  fact  would 
jet  remain  that  the  whole  occurrence  was 
due  to  the  negligence  of  a  fellow  servant  In 
overeetl mating  the  physical  strength  of  the 
appellant,  and  In  failing  to  asstet  him  In  bear- 
ing a  burden.  The  fellow-servant  rule  must 
be  held  to  defeat  the  appellant's  cause  of  ac- 
tion. The  Judgment  of  the  circuit  court  1b 
affirmed. 

a*t  ma.  eu) 

HARBISON  NAT.  BANK  t.  CULBBRTSON 
et  aL  1 

(Supreme  Court  of  Indiana.    Dec  23,  1896.) 
Atpbal — TiHi  or  Takiso. 
Appeals  in  actions  in  the  circalt  coort  by 
nonresidents  against  heirs  and  devisees,  author- 
ized hj  Rev.  St.  18.04.  H  2607,  25»S,  2U08  (Rev. 
St.  1881.  H  2442,  2453).  In  "any  court  of 

competent  jnrisdiction,"  to  subject  lands  re- 
ceived from  the  estate  to  debts  of  the  decedent 
for  which  they  were  origluailr  linble,  are  con- 
trolled by  Rev.  St  1894, 1§  2609,  2«I0  (Rev.  St 
1881,  8§  2454j  2455),  requiring  appeals  in  pro- 
ceedings relatmg  to  decedents'  estates  to  be  per- 
fected within  40  days  after  Judgment,  and  not 
by  the  general  provisiona  (or  appeali  fai  dvll  ac- 
tions (Rev.  St  H  644,  64^Bev.  St  IfiSl, 
H  632,  633). 

Appeal  from  circuit  conrt,  Floyd  county; 
Jacob  Herter,  Judge. 

Action  by  the  Harrison  National  Bank 
against  Retiecca  K.  Culbertson  and  another 
From  a  Judgment  for  defendants,  plaintiff 
appeals.  Dismissed. 

F.  T.  Hord,  Lafayette  Perkins,  8.  D.  Mil- 
ler, BL  G.  Henry,  and  Stebblns  &  Evans,  for 
ftppellant.  ^  M.  &  A  DowUng,  for  appel- 
lees. 

HAOKNET,  J.  In  the  circuit  court  the  ap- 
pellant sued  the  appellees,  Rebecca  K.  Cul- 
bertson and  Samuel  A.  Culbertson,  as  the 
sole  residuary  devisees  and  legatees  of  Wil- 
liam S.  Culbertson,  who  died  testate  In  the 
state  of  Indiana.  Tbe  complaint,  to  which 
that  court  sustained  the  demurrers  of  the 
appellees,  sought  to  recover  against  them 
upon  an  alleged  liability  of  eald  decedent, 
and  by  virtue  of  sections  2597  et  seq..  Rev. 
St.  1894  (section  2442  et  seq..  Rev.  St  1881), 
which  sections  declare  the  liability  of,  and 
procedure  against,  tbe  heirs,  devisees,  and 
distributees  of  a  decedent,  to  the  extent  of 
the  property  received  by  them  from  such  de- 
cedent's estate.  Tbe  alleged  liability  of  tbe 
decedent  was  upon  an  Indebtednss  of  $3,452, 
reduced  to  a  Judgment,  against  the  United 
4S  N.B.— VflUUon  to  retnitata  ci 


States  Savinge  Bank,  a  corporation  substst- 
Ing  under  the  laws  of  the  state  of  Kansas, 
In  which  corporation  said  decedent  was,  at 
the  time  of  his  death,  a  stockholder  repre- 
senting stock  of  tbe  par  value  of  910,00(^ 
which  said  Indebtedness,  under  the  eonStlta- 
tion  and  laws  of  tbe  state  of  Kansas,  was  a 
charge  against  the  Individual  stockhold^ 
of  said  corporation. 

The  Inquiry  at  the  threshold  of  the  case 
arises  upon  the  motion  of  the  appellees  to 
dismiss  the  appeal  herein.  Neither  the  ap- 
peal bond  nor  the  transcript  was  filed  within 
40  days  after  the  decision  complained  of  was 
rendered,  but  the  appeal  was  completed 
within  one  year  from  tbe  rendition  of  aald 
decision,  and  without  an  order  extending  the 
time  beyond  40  days.  The  theory  of  the  ap- 
pellees Is  that  tbe  appeal  should  have  been 
perfected  under  sections  2609  and  2610,  Rev. 
St  1894  (sections  2454,  2455,  Rev.  St  1881), 
which  provide  that  any  person  aggrieved  by 
a  "decision  •  *  •  growing  out  of  any 
matter  connected  with  a  decedent's  estate"* 
may  appeal  by  filing  an  appeal  bond  within 
10  days  after  the  decision  Is  made,  unless 
otherwise  ordered  by  the  court  appealed  to, 
and  by  filing  the  transcript  within  30  daya 
after  filing  the  bond.  The  theory  of  the  ap- 
pellant is  that  the  appeal  was  not  required 
to  be  taken  under  sections  2609,  2610  (^54, 
245C),  supra,  but  that  It  was  properly  taken 
under  the  CIvU  Code  (Rev.  St  1894,  K  644, 
045,  et  seq.;  Rev.  St  1881,  fiS  632,  633),  which 
permits  an  appeal  from  the  circuit  court 
within  one  year  from  the  rendition  of  final 
Judgment  It  would  seem,  therefore,  that 
the  qnesUon  aa  to  whether  the  appeal  was 
perfected  within  the  proper  time  must  de- 
pend upon  the  meaning  of  the  words  "deci- 
sion *  *  •  growing  out  of  any  matter 
connected  with  a  decedent's  estate,"  as  em- 
ployed In  section  2609  (2454),  supra.  While 
these  words  have  many  times  been  constru- 
ed by  this  court,  their  construction  with  ref- 
erence to  section  2597  (2442)  et  seq.,  supra, 
has  never  before  been  sought  Whenever 
the  claim  or  right  presented  for  recovery  has 
been  against  the  estate  of  the  decedent  it 
has  been  nnlformly  held  that  the  practice  In 
appealing  was  that  prescribed  In  said  sec- 
tions 2609,  2610  (2454,  2455),  supra,  or  by  pro- 
visions of  like  character  In  earlier  statutes. 
Bennett  v.  Bennett,  102  Ind.  80.  1  N.  E.  199; 
Miller  V.  Carmlchael.  98  Ind.  236;  Browning 
V.  McCraeken,  97  lad.  279;  Yearley  v.  Sharp, 
00  Ind.  469;  Bell  v.  Mousset  71  Ind.  347;  Ten 
Brook  V.  Maxwell  (Ind.  App.)  32  N.  E.  106. 

On  tbe  other  band.  It  has  been  held,  with 
Illie  uniformity,  that  If  tbe  cause  of  action 
or  demand  is  in  favor  of  the  estate,  and  the 
procedure  for  Its  enforcement  is  not  pre- 
scribed by  Decedents'  Estates  Act  c.  6  (Rev. 
St.  1804.  »  23G!^2621;  Rev.  St  1881,  S§  2217- 
24G6),  tbe  practice  as  to  appeals  Is  that  pre- 
scribed by  the  Civil  Code  (Rev.  St.  1894,  H 
614,  645,  et  seq.;  Rev.  St  1883,  H  632,  6S3, 
et  seq.).  Mason  v.  Roll,  ISO  Ind.  200^  28  N. 
■«  danlsd,     N.  B.  U. 
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E.  11B5:  Simmons  t.  Beazel,  125  Ind.  362,  25 
N.  E.  344;  Walker  T.  Steele.  121  Ind.  436,  22 
N.  E.  142,  and  23  N.  E.  271;  Heller  t.  Clark, 
103  Ind.  501,  3  N.  E.  844;  HUlenberg  r.  Ben- 
nett. 88  Ind.  640;  Willeon  t.  Binford.  74  Ind. 
424;  Rusk  t.  Gray,  Id.  231;  Merritt  t.  Straw, 
(J  Ind.  App.  300. 33  N.  E.  657. 

There  Is  also  a  class  of  coses  holding  that 
where,  pending  an  action,  the  death  of  a 
party  is  suggested,  and  his  administrator  is 
substituted,  the  appeal  from  a  decision  there- 
in is  governed  the  decedents'  estates  act 
Wright  T.  Manns.  Ill  Ind.  422. 12  N.  E.  160; 
May  T.  Hoover.  112  Ind.  465,  14  N.  E.  472; 
HoUand  t.  Holland.  131  Ind.  1S6,  30  N.  E. 
1076;  Railway  C!o.  t.  Etzler,  4  Ind.  App.  31. 
84  N.  E.  668.  This  class  of  cases  and  that 
last  before  cited  establish  conclusively  that 
it  is  not  every  "decision  •  •  growing 
out  of  a  matter  connected  with  a  decedent's 
estate"  which  Is  appealable  under  the  de- 
cedents' states  act  And  it  must  be  appar> 
ent  that  the  Uteral  Import  of  the  words  quot- 
ed would  be  fatal  to  the  appellant's  standing 
in  this  court,  for  It  is  clear  Uiat  the  decision 
here  "grows  out  <tf  a  matter  connected  with 
a  decedent's  estate."  It  was  upon  an  al- 
leged liability  of  the  decedent  was  sought  to 
be  enforced  against  property  held  and  left 
by  him,  uid  In  no  respect  Involved  a  per- 
sonal liability  of  the  appellees.  If  the  only 
reason,  sometimes  asserted  by  the  cases  and 
that  relied  upon  by  the  appellant  for  limit- 
ing the  time  for  appeals  to  40  days  from  the 
decision,  were  that  it  should  secure  an  early 
settlement  of  the  estate  involved,  that  rea- 
son would  apply  with  equal  force  where  the 
action  is  by  the  administrator  to  collect  m<m- 
eys  due  the  estate  aa  where  It  is  for  the  re* 
covery  of  moneys  from  t^e  estate. 

There  is  still  another  class"  ot  cases  vfbich 
hold  that  where  the  remedy  is  given  and  the 
procedure  is  prescribed  by  the  decedents  estates 
act  the  right  of  appeal  given  in  that  act  must 
be  pursued.  Galentlne  v.  Wood,  137  Ind  ^ 
35  N.  E.  001;  Webb  v.  Shnpson,  106  Ind.  327. 
4  N.  E.  900;  Rlnebart  v.  Tall,  103  Ind.  160,  2 
N.  B.  330;  Sewazd  v.  Clark.  67  Ind.  289;  Tay- 
lor V.  Burk,  91  Ind.  252;  Bake  v.  Smiley,  84 
Ind.  212;  Koons  v.  Mellett,  121  Ind.  686.  28 
N.  E.  K.  In  Galenthie  v.  Wood^  supra,  it  was 
Boid:  "It  has  oftoi  been  decided  hy  this  court 
that  the  Question  as  to  iiAether  an  appeal  Is 
governed  by  the  above  inovldons  d^Kuds  upon 
whether  tlie  proceeding  from  which  the  ajf&^ 
is  takHi  is  a  proceeding  under  the  decedrats' 
act  or  a  proceeding  under  the  Oode.  Where 
it  Is  Bou^t  to  anieal  from  any  proceeding  un- 
der the  decedents*  act  compliance  with  these 
provisions  must  be  had,  but  where  the  proceed- 
ing is  not  under  this  act,  Qie  appeal  Is  governed 
by  the  general  proyiaions  upon  the  gnbject  of 
appeals,"— citing  many  at  the  cases  cited  by  us. 
In  Mason  v.  Roll,  supra,  it  was  said  of  fbe  fot- 
vlBlon  limltbig  appeaht  to  40  days:  "This 
procedure  Is  applicable  to  cases  where  the  pro- 
bate jurisdiction  of  ttte  court  Is  Involved,  but 
doeB  not  govern  appeals  in  actions  under  the 


Oode,  not  involving  the  exercise  of  the  probate 
Jurisdiction  of  the  court"  In  Koons  v.  Mel- 
lett, supra,  It  was  said:  "The  rule  to  be  de- 
duced from  the  decisions  upon  the  sul)}ect  Is 
that  In  all  proceedings  under  the  law  {Mrovldlng 
for  the  settlement  of  decedoits*  estates,  where 
the  exercise  of  the  probate  jurisdiction  of  the 
court  Is  Invoked,  the  appeal  is  governed  by 
sections  2454,  2455,  Rev.  SL  18S1,"  being  sec- 
tions 2609,  2610.  Rev.  St  1894.  Sudt  are  the 
expressions  of  many  of  the  cases. 

It  would  now  seem  necessary  only  to  aeoa- 
tain  whethw  the  proceeding  In  this  case  was 
mStx  the  decedents  estates  act  or  not  to  de- 
termine whetiier  tiie  appeal  was  In  time.  The 
appellant's  action  In  ftnm  and  effect  was  to 
enforce,  after  the  executor  was  discharged,  a 
clahn  for  whldi  the  estate  would  have  been  lia- 
ble and  the  devisees  not  liable.  It  was  enforce- 
able against  the  property  ot  the  decedent  during 
administration,  without  regard  to  heirs  or  dev- 
isees. It  is  now  enforceaUe,  not  as  a  claim  or 
liability  against  the  heirs  or  devisees,  but  as 
ag^nst  the  isnperty  in  their  hands,  which  prop- 
erty was  subject  to  the  liability  before  the 
death  of  the  testatw,  after  his  death  and 
during  admlnistrationt  and  after  his  death 
when  administration  Is  closed.  The  right 
to  enforce  the  liability  of  the  decedent  against 
his  pcapatj  after  his  estate  Is  settled  is  not  a 
right  common  to  all  creditors,  vta  does  it  exist 
except  by  statute  The  statute  which  gives 
this  right  (Bev.  St  1894,  »  2697-2608;  Rev. 
St  1881,  n  2442-2463)  Is  relied  upon  by  the  ap- 
pellant, who  is  alleged  to  come  within  its  ex- 
ception hy  reason  of  nonresldenoe.  This  right  Is 
now,  and  throughout  all  of  Uie  revisions  of  the 
statutes  Binqei  It  was  i^ven  In  this  state  has 
been,  given;  and  the  manner  of  Its  enforce- 
ment has  been  prescribed  in  and  by  what  has 
been  known  as  the  "Decedento*  Estates  Act'* 
or  that  division  or  chapter  ijt  the  statutes  oon- 
ferlng  the  Jurisdiction  and  prescribing  the  pro- 
cedure for  the  enforcement  of  rights  against  the 
estates  ot  decedents.  Rev.  St  1^1.  pp.  166k 
167.  II  28,  24;  Rev.  St  1843.  pp.  666-668^ 
II  426-443;  2  Rev.  St  1852,  pp.  289,  290.  H 
178-188;  Rev.  St  1894,  H  2507-^609  (Bev.  St 
1881,  II  2442.  2453).  While  the  last  revision 
was  not  by  legislative  authority.  It  simply  cop- 
ies wiOi  headnotes  and  citations  the  act  of  1881, 
entitled  "An  act  providing  for  the  aettlemeut 
and  distribution  of  decedents*  estates."  Acts 
1881,  p.  423.  It  is  by  section  216  et  seq.  of 
this  act  that  Oe  appeUanfs  right  Is  given  and 
the  jHTOcedure  for  its  enforcement  Is  inscribed. 
These  provisions  are  connected,  In  the  ordraly 
arrangement  of  the  statute  for  the  settlement 
of  decedento'  estetes,  with  sections  relating  to 
the  final  settlement  of  administration  and  the 
dlsbrlbution  of  the  pn^ierty  among  the  beln 
or  devisees;  and,  conceding  tiieir  constitutional 
validity,  thi^  are  connected  with  the  subject 
of  the  act  as  expressed  in  Its  title.  By  the 
provisions  of  Rev.  St  1831,  supra,  the  rl|^ts' 
of  nonresldento  and  those  under  disability  were 
secared,  upon  final  settlement  of  administra- 
tion, by  a  bond  of  the  distributee  and  the  right 
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to  open  the  wttlemeiit  By  flte  later  proTlrionfl 
cited  the  rigtat  was  given  to  mcb  persons  for 
enforcement  against  the  property  distrilmted, 
without  reqalrlng  the  often  imposflible  thing,— 
tiw  execntton  of  a  bondr-and  wlthont  withhold- 
Ing  Indefinitely  the  settlement  by  the  admlnls- 
trator,  or  permitting,  for  this  purpoee,  the  open- 
ing of  the  settlement  The  secnrlty  to  the 
class  of  creditors  named  Is  In  the  property  first, 
and  snlnequently  against  the  heb  if  he  has 
parted  with  the  property,  tmt  In  no  event  be- 
yond the  T^ne  oC  the  tfwperty.  That  these 
piOTlalons  were  deedgned  to  be  connected  with 
ttie  general  8(!h«ne  or  i^ystem  of  laws  for  the 
settlement  of  decedents'  estates  Is  further 
shown  by  the  ttct  that  In  an  earlier  prorlelon 
(Ber.  St.  18M,  I  3466;  Ber.  St  1881, 1 2910)- 
that  relating  to  the  filing  of  dalme-^  la  pro* 
Tided  that  'if  not  filed  ^  least  thirty  days  be- 
fine  final  setflement  of  Oie  estate,  It  shall  be 
barred,  except  as  hereinafter  provided  in  case 
of  liabilities  of  heirs,  devisees  and  legatees." 
If  the  mle  of  the  dedans  last  dted  Is  not  to 
be  overtnmed,  It  most  be  held  that,  the  right 
bdng  given  and  the  pxocedare  prescribed  ^jf 
tike  decedents'  estates  act,  the  appeal  Is  not  hi 
time.  Against  thta  condnrion  ft  Is  said  tv  the 
learned  conned  tar  the  appellant  that  section 
2598,  Kev.  St.  18M  (section  2143,  Sev.  St  1881). 
permits  the  proceeding  to  *^  Instituted  In  any 
court  <tf  competent  Jurlsdldlon,"  Imi^ng  that 
It  need  not  be  instituted  in  the  court  granting 
tbe  letters  of  administration,  but  may  be 
tonight  according  to  Qi»  domldle  of  the  heir 
or  the  location  at  the  projjerty.  Conceding  this 
implication,  it  does  not  enforce  the  cooelnBton 
Oat  the  "wKirt  of  comiwtent  Jurisdiction''  does 
not  dt  waa  tiw  question  In  the  exezdae  of  Its 
probate  authority,  as  conf  ened  by  the  very 
datute  fhHn  vhkh  app^lanf  s  right  Is  derived. 
In  Noble  T.  HcGlnitfB,  fiS  Ind.  fi28,  was  an- 
nounced ft  proposition  which  all  must  concede 
Is  true:  "The  dxcnlt  courts  have  now  conferred 
upon  ttiem  a  probate  Jurisdiction,  which  Is  seiH 
arate  and  distinct  from  the  general  Jnrladictlon 
In  dvU  causes;  and  flidr  methods  of  proceed- 
ing In  the  exercise  of  their  probate  Jnrisdictloo, 
are  equally  separate  and  dlstlnet  from  those 
presoibed  by  Uw  Olvll  Code  of  Procedure  In 
ordinary  dvU  actions.  All  matters  touching  de- 
cedents' estates,  wills,  admlniBtrators,  executors, 
guardians,  and  heirs,  and  all  bndness  transacted 
In  relation  thereto.  In  said  courts,  are  required 
to  be  kept  separate,  In  proi)er  books  iirepared 
fCr  that  purpose.  In  the  same  manner  as  when 
the  conrta  of  common  pleas  had  the  exdudve 
original  jurisdiction  of  the  probate  bustnees  of 
the  states  and  audi  probate  Jurisdiction,  since 
It  has  been  transferred  to  the  drcdt  courts.  Is 
stDl  as  much  a  sqxtrate  and  Ind^iendent  Juris- 
diction as  when  It  was  exercised  by  the  courts 
of  conuwrn  ideas."  But  the  language  of  the 
statute,  "any  court  of  competent  Jurisdiction," 
carries  no  more  force  than  to  have  said  "the 
court  of  competent  jurisdiction,"  for  It  does  not 
permit  a  dioice  between  the  probate  and  dvil 
lurisdlcttons  of  the  courts,  and  It  was  employ- 
ed ather  with  nference  to  the  localltr  of  the 


court  than  as  to  the  character  of  Its  Jurisdic- 
tion. The  proceeding  d^oed  by  the  statute  Is 
"t^  .petition,"— the  nsnal  method  of  Invoking 
the  probate  Jurisdiction  of  tiie  eourts,  and  an 
abedute  method  of  Invoking  their  dvfl  Jurisdic- 
tion. A  raeardi  of  all  of  the  decMons  under 
the  statute  permitting  the  decedents'  creditors 
to  pursue  the  property  left  efter  final  settle- 
ment, discloses  that  th^  were  Instituted  In  the 
common  pleas  courts,  where  the  probate  Jurls- 
dlcthxi  then  resided.  We  condude,  therefore, 
that  the  proceeding  was  under  the  decedente' 
estates  act,  and  must  be  governed,  as  to  the  ap- 
peal, by  that  act,  and  that  fbe  transcript  was 
not  filed  In  time.   The  anteal  Is  dismissed. 

(146  inA.  my 
HULVANB  V.  BUDB  et  al. 
(Supreme  Oonrt  of  Indiana.    De&  23, 18B6L) 
Wills  — assBKAi.  Detisb— Bkqdbiits— Iktektioh 

or  TS8TATOR~LlHITATIONS  OVEK. 

1.  The  common-law  rule,  that  a  general  de- 
vise gives  only  a  life  estate,  Ib  in  force  in  In- 
diana,  though  it  was  abolished,  by  Bev.  St. 
1843,0.  48S,  S  B.  ontU  1853. 

2.  Words  or  laherltance  are  not  necessary  to 
five  absolute  title  to  bequests,  and  whenever 
a  will  {Mirports  to  dispoie  of  realty  and  perWHi- 
alty  in  the  same  words  and  In  tiie  same  connec- 
tioQ,  and  It  is  maoifest  that  the  testator  Intend- 
ed both  to  go  together,  the  Instnunent  will  be  so 
constmed. 

8.  Where  one  item  In  a  will  gave  the  widow 
the  real  estate  In  fee  and  the  absolute  title  to 
the  personalty;,  and  a  8uh8equent>  item  suggest- 
ed that  the  widow  might  give  to  testator's  heirs 
that  part  of  the  property  received  under  his  will 
which  "should  not  have  been  expended  or  other- 
wise disposed  of  .by  her,  •  •  *  but,  lo  case 
my  wife  should  die  Intestate,  whatever  part  or 
smonnt  of  the  real  and  personal  property  willed 
to  her  which  shall  remain  unexpended  or  other- 
wise disposed  of  by  her  at  her  decease,  I  do 
will  and  bequeath  to  my  daughter,"  the  widow 
took  absolute  title  to  the  property,  and  the  de- 
vise over  was  void. 

Appeal  from  circuit  court,  Morgan  county; 
Geoige  W.  Grubbs,  Judge. 

Action  by  Emily  J.  Mulrane  against  William 
L.  Bude,  executor,  and  others.  A  demurrer 
for  want  of  facts  was  sustained  to  each  para- 
graph of  the  complaint,  and  judgment  was  ren- 
dered on  d«nurrer  In  tevor  of  defendants, 
from  which  plaintiff  appeals.  Affirmed. 

Wlllla  Eickam,  H.  E.  Shaw,  and  John  O. 
Bobinson,  for  ai^>ellant  Emerson  Short,  John 
S.  Bays,  W.  B.  Harrison,  and  David  B.  Beam, 
for  appellees. 

MONKS,  J.  Ilils  action  was  broug^  by  ap- 
pellant to  recover  the  poeeeaslon  of  certain  real 
estate  and  personal  property  and  to  quiet  the 
tite  to  flie  teal  ptopoty.  A  demurrer  for  want 
of  facts  was  sostained  to  each  paragraidi  of 
the  complaint,  and  Judgment  was  rendered  npoa. 
demurrer  in  favor  of  appellees.  The  errors  as- 
signed call  In  question  the  action  of  the  court 
in  sustaining  ttie  donnrrer  to  eadi  paragraph 
of  the  complaint 

The  question  to  be  determined  Is  whether  the 
will  of  Samud  Folsom  gave  to  Sophia  D.  Fol* 
som,  his  second  wife,  by  whom  he  had  no  chil- 
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dren,  tbe  absolute  title  to  the  real  and  peraonal 
properly  in  question,  or  whether  It  gave  to  her 
only  a  life  estate,  with  remainder  orer  to  ap- 
pellant, who  was  ttie  only  child  ot  the  testator 
by  a  former  marriage.  The  court  below  held 
that  tbe  widow,  Sophia  D.  Folsom,  by  the  terms 
of  said  will,  took  tbe  absolute  title  to  the  real 
estate  and  personal  property  in  controversy. 
The  will  so  far  as  essential  to  the  determina- 
tion of  this  case  Is  as  follows: 

"First.  I  give  and  bequeath  to  my  beloved 
wife,  Sophia  D.  Folsom,  In  lieu  of  her  Interest 
In  my  lands,  all  my  real  estate  hi  said  town 
of  Wortbin^n,  known  and  designated  on  tbe 
plat  of  said  town  as  'Lota  21,  22,  and  the  South 
Half  of  Lot  23,'  with  all  the  atvurtenances 
thereto  belonging,  and  all  the  household  and 
kitchen  furniture,  pictures,  ornaments,  and  all 
other  personal  property,  of  every  description 
whatever,  belonging  to  me  at  tbe  time  of  my 
deoeaae,  except  money  on  band  or  on  deposit, 
notes,  bills,  bonds,  and  jii^ments  of  which  I 
may  be  possessed  at  said  time.  Second.  I  give 
and  devise  to  my  daugbt^,  Emily  J.  Mulvane, 
and  her  behs,  the  farm  oa  which  tbe  said  Emi- 
ly now  resides,  or  contrc^.  In  Edgar  county,  In 
tbe  state  of  Illinois,  containing  one  hundred 
and  fifteen  acres,  and  also  all  my  unsold  town 
lots  in  the  towns  of  Freedom  and  Spencer,  in 
Owen  county,  In  the  state  of  Indiana.  Third. 
After  paying  all  my  funeral  expense  and  all 
my  Just  deMs  fliat  may  be  against  me,  as  vrell 
as  all  expenses  of  executing  this  my  will,  I 
give  and  bequeath  to  my  said  wife,  Soj^ila  D., 
and  my  said  daughter,  Emily  J.,  all  the  money 
on  deposit  or  on  hand,  all  United  States  bonda, 
Judgments,  promissory  notes,  or  other  evidence 
of  IndebtedaesB  bdonglng  to  me,  or  in  w^Ich  I 
may  have  any  interest  at  the  time  of  my  de- 
cease; the  same  to  be  equally  divided  between 
my  said  wife  and  daughter,  upon  their  agree- 
ment BO  to  d(^  so  soon  after  my  decease  as 
may  be  proper  and  convenient.  But  any  or  all 
of  said  claims  may  be  left  in  the  hands  of  my 
executor,  hereinafter  named,  for  collection  and 
division  as  above  directed.  Fourth,  I  do  here- 
by nominate  and  appoint  my  wife,  Serbia  D. 
Folsom,  and  my  friend^  William  C.  Andrews, 
executors  of  this  my  last  vlU  and  testament^ 
and  do  hereby  direct  ttiat  my  said  executor 
SopUa.  D.  Folsom  shall  not  be  required  to  give 
bond  and  secnrlty  for  tiw  exordse  of  the  trust 
hereby  conferred  upon  her.  I  do  hereby  em- 
power my  aald  o^ecntora,  or  eltbor  of  tiftm,  to 
odlect,  or  to  transfer  and  anign,  any  or  all 
claims  diae  or  payable  to  me  upon  an  agree- 
ment as  specified  In  item  third  of  this  my  last 
will  and  testament.  Fifth.  I  do  hereby  revtdEe 
and  make  void  all  wills  me  at  any  time  here- 
tofore made.  And  mm,  having  foil  confidoice 
In  tbe  judgment  ot  and  integrity  of  my  wife, 
and  there  being  a  strcnig  iwobaUUty  that  she 
may  survive  me  for  some  years,  and  fearing 
that  some  of  my  heira  may  be  unworthy  of  any 
spedal  bequest  befrae  the  decease  of  my  said 
wife,  I  have  therefore  made  the  terms  of  this 
will  as  hereinbefore  written,  and  will  add  the 
following  BUggesfiona  to  my  said  wife;  That 


whatever  part  of  the  legades  hereinbefore  made 
to  her,  and  shall  not  have  been  expended  or 
otherwise  disposed  of  by  her,  may  at  her  de- 
cease be  ^vea  by  her  to  sutdi  of  my  legal  heira 
as  In  her  judgment  shall  need  and  would  make 
good  use  of  the  same.  But  lu  case  my  said 
wife  should  die  Intestate,  wliatever  part  or 
amount  of  tbe  real  and  [lersonal  property  here- 
inbefore willed  to  her,  which  shall  remain  un- 
expended or  otherwise  disposed  of  by  her  at  her 
decease,  I  do  will  and  bequeath  to  my  daugh- 
ter, BmHy  J.  Mulvane,  and  her  heirs." 

The  purpose.  In  construing  a  will.  Is  to  as- 
certain and  ^e  effect  to  the  intention  of  the 
testator,  so  far  as  the 'same  may  not  Interfere 
with  tbe  eettabllshed  rules  of  law.  Fowlw  v. 
Duhme,  143  Ind.  24S.  42  N.  E.  823;  Allen  v. 
Craft.  109  Ind.  47S,  9  N.  B.  919;  Ross  T.  Roes, 
135  Ind.  367.  370,  85  N.  E.  0.  The  common- 
law  rule,  that  a  general  devise  of  real  estate, 
without  defining  the  Interest  to  be  taken  by 
the  devisee,  gives  only  a  life  estate,  which  was 
abolished  hi  England  in  1837,  Is  In  force  In  this 
state,  although  Itvras  atwlisbed  by  Rev.  St.  IMS, 
p.  485,  8  6,  untU  1853.  Cleveland  v.  Splbnan,  25 
Ind.  95;  Smith  v.  Melser,  51  Ind.  419;  Roy  t. 
Rowe,  00  Ind.  54;  Mills  v.  Franklin,  128  Ind. 
444,  28  N.  E.  60;  RoGS  V.  Ross,  135  Ind.  367- 
370,  35  N.  E.  9.  In  speaking  of  this  rule,  It 
was  said  by  Chancellor  Kent  (4  Kent,  Comm. 
[13  Ed.]  535  et  seq.)  that  "it  does  not  requtee 
the  word  lielrs*  to  convey  a  fee;  but  other 
words  denotlog  an  intention  to  pass  the  whole 
Interest  of  the  testator,  as  a  devise  of  'all  my 
estate,'  'all  my  interest,'  'all  my  property,*  "my 
whole  remainder,'  'all  I  am  worth  or  own,*  'all 
my  right.'  'all  my  title.'  or  'all  I  shall  be  pos- 
sessed of,*  and  many  other  expressloos  of  like 
import,  wfil  carry  an  estate  of  Inheritance,  If 
there  Is  nothing  In  the  other  parts  of  tbe  will 
to  limit  or  control  tbe  operation  of  the  words.** 
It  is  also  provided  by  section  2737,  Rev.  St.  1894 
(section  2567.  Rev.  St  1881;  Id.  Homer's  Rev. 
St  1896),  "that  every  devise  In  terms  denotUig 
the  testator's  Intention  to  devise  his  entire  In- 
terest in  an  his  real  or  personal  property,  shall 
be  construed  to  pass  all  tbe  estate  in  sndi 
imtperty,  Inclnding  estates  for  the  life  of  an- 
other wbldi  he  waa  entitled  to  devise  at  his 
death.*'  In  bequeste  of  peisoDal  pr^terty, 
words  of  inheritance  were  not  required  at  com- 
mon law,  nor  are  tbey  now  to  give  an  abso- 
lute title.  Chinn  v.  Respass,  1  T.  B.  Mon.  25; 
Bailey  v.  Duncan's  Representatives,  4  T.  B. 
Man.  267;  Boyd  v.  Strahan.  86  lU.  865.  When- 
ever a  vrlll  purports  to  dlqnse  of  real  estate 
and  personal  ^t^ioly  in  the  same  words  and 
in  the  same  ocamectlon,  and  it  Is  manifest  that 
tbe  testator  Intended  both  to  go  toKetber,  It  Is 
held  that  Qie  will  must  be  so  construed.  Heil- 
man  v.  HeUmao.  120  Ind.  59.  62.  63.  28  N.  E. 
310,  and  authorities  dted;  Ross  v.  Ross,  su- 
pra; Duncan  v.  Wallace,  114  Ind.  169.  175.  16 
N.  E.  137;  Wyatt  v.  Sadler's  Heirs,  1  Munf. 
537;  Johnson  v.  Johnson,  Id.  5M;  8  Jaim. 
Wills  (Rand.  &  T.  Bd.)  86,  note. 

Under  Uiese  rules,  counsel  for  appellant  ad- 
mit that  the  first  Item,  conslda^'  alone,  wlth- 
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out.regarding  the  fifth  Item,  gave  to  the  widow 
the  real  estate  In  fee  simple  and  the  absolute 
tlOe  to  the  personal  iroperty;  but  they  In- 
sist that,  when  consldenMl  In  connection  with 
the  fifth  Item  and  the  surrounding  circnm- 
stancra,  the  title  to  the  same  was  only  dur- 
ing her  life.  It  is  thoroughly  settled  that  a 
devise  in  fee,  clearly  and  distinctly  made,  or 
necessarily  Implied,  cannot  be  cut  down  or 
modified  by  siubsequent  provisions  not  clearly 
and  distinctly  manifesting  the  testator's  inten- 
tion to  limit  such  devise.  Mitchell  t.  Mitchell, 
143  Ind.  113.  42  N.  E.  465;  Gingrich  t.  Ging- 
rich (this  term)  45  N.  B.  101;  Orth  v.  Orth 
(Ind.  Sup.)  42  N.  B.  277:  Fowler  v.  Duhme, 
143  Ind.  248,  42  N.  B.  623;  Boss  t.  Ross,  su- 
pra; O'Boyle  T.  Thoma^j,  116  Ind.  248,  19  N. 
B.  112;  Bailey  r.  Sanger,  108  Ind.  264,  9  X. 
B.  158;  Hochatedler  v.  Hochstedler,  106  Ind. 
506,  9  N.  E.  467;  Appeal  of  McKenzie,  41 
Gonn.  607;  Jonea  t.  Bacon,  68  Me.  34;  Moore 
T.  Sanders,  15  S.  O.  440;  Sherburne  t.  Sischo, 
143  Mass.  438,  9  N.  B.  797.  When  real  estate 
:s  given  absolutdy  to  one  person,  vrlth  a  gift 
over  to  another  of  such  portion  as  may  re- 
main undisposed  of  bv  the  first  taker  at  his 
death,  the  gift  over  Is  void,  as  repugnant  to 
the  absolute  property  first  given;  and  it  Is 
also  established  law  that,  where  an  estate  Is 
given  to  a  person  generally,  or  Indefinitely, 
with  a  power  of  disposition.  It  carries  a  fee, 
and  any  limitation  over  Is  void  for  repug- 
nancy. Wiley  V.  Gregory,  135  Ind.  647,  652, 
36  N.  B.  507;  SouUi  v.  South.  91  Ind.  221,  222; 
Jackson  v.  Robins,  16  Johns.  588,  and  cases 
dted;  Helmer  v.  Shoemaker,  22  Wend.  137; 
Campbell  v.  Beaumont,  91  N.  T.  464;  Ide  v. 
Ide,  5  Mass.  500;  Burbank  v.  Whitney,  24 
Pick.  146;  Bacon  v.  Woodward,  12  Gray,  376; 
Bowen  v.  Dean,  110  Mass.  438;  Glfford  v. 
Choate,  100  Mass.  343;  Keliey  v.  Meins,  135 
Mass.  231.  234;  WlUiams  v.  Worthlngton,  49 
Md.  572;  Combs  v.  Combs,  67  Md.  11,  8  Atl. 
767;  StoweU  v.  Hastings,  59  Vt.  494,  8  Atl. 
738;  ChapUn  v.  Doty,  60  Vt  712,  15  A.tL  362; 
Judevlne's  Bx'rs  v.  Judevine  (Vt.)  7  Lawy. 
Rep.  Ann.  517,  and  note;  s.  c  18  Atl.  778; 
Rubey  v.  Bamett,  12  Mo.  3,  49  Am.  Dec,  112, 
and  note  on  pages  115-119;  Bean  v.  Kenmuir, 
86  Mo.  666;  Norris  v.  Hensley,  27  Oal,  439; 
Smith  V.  Starr,  3  Whart.  62,  31  Am.  Dec.  498, 
and  note  on  pages  501,  502;  Jauretche  v.  Proc- 
tor, 48  Pa.  St.  466;  Seibert  v.  Wise.  70  Pa. 
St  147;  McClellan  v.  Larchar,  45  N.  J.  Eq. 
17,  16  Atl.  269;  Hall  v.  Palmer,  87  Va.  354, 
11  lawy.  Rep.  Ann.  610.  and  note;  s.  c.  12 
S.  B.  618;  Bona  v.  Meier,  47  Iowa,  607; 
Bills  V.  Blllfl,  80  Iowa,  269,  45  N.  W.  748,  and 
cases  cited;  s.  c.  20  Am.  St  Rep.  418,  and 
note;  Ramsdell'v.  Ramsdell,  21  Me.  288;  Jones 
V.  Bacon,  68  Me.  34,  28  Am.  Rep.  1,  and  note 
on  page  4;  Mitchell,  v.  Morse,  77  Me.  423, 
1  AtL  141;  Larsen  v.  Johnson,  78  Wis.  300, 
47  N.  W.  615,  23  Am.  St.  Rep.  40i,  and  note 
on  pages  409,  410;  Howard  v.  Oarusl,  109  U. 
S.  725,  3  Sup.  Ct.  575;  4  Kent,  Comm.  (13th 
Ed.)  535,  536.  The  only  exception  to  this  role 
Is  where  the  testator  a^vea  to  the  first  taker 


an  estate  for  life  only,  by  certain  and  Express 
terms,  and  annexes  to  it  the  power  of  dispo- 
sition. In  that  particular  special  case  the 
devisee  for  life  will  not  take  an  estate  in  fee, 
notwithstanding  the  naked  gift  of  a  power  of 
disposition.  Wiley  v.  Gregory,  supra;  Wood 
v.  Robertson.  113  lud.  323,  15  N.  B.  457; 
Downle  v.  Buennagel,  94  Ind.  228;  South  v. 
South,  Burpa;  Jackson  v.  Robins,  supra,  and 
cases  cited;  Ide  v.  Ide,  supra;  Rube^  v.  Bar- 
nett,  12  Mo.  3,  49  Am.  Dec.  112,  and  note  on 
pages  115-119;  Appeal  of  Hlnkle,  116  Pa.  St. 
490,  9  Ati.  938;  Burleigh  v.  Qough,  52  N.  H. 
2G7;  Logue  v.  Bateman,  43  N.  J.  Eq.  4&1,  11 
Ati.  259;  McCnllough's  Adm'r  v.  Anderson, 
90  Ky.  126,  7  Lawy.  Rep  Ann.  838,  and  note; 
B.  c.  13  S.  W.  353;  Stuart  v.  Walker,  72  Me. 
146,  39  Am.  Rep.  311,  and  note;  note  to  "L&t- 
sen  V.  Johoson,  23  Am.  St  Rep.  410;  4  Kent 
Comm.  asth  Ed.)  535,  538. 

Considering  the  fifth  item  of  said  will  in 
connection  with  the  first  and  third.  It  Is  clear, 
we  think,  that  Sophia  D.  Folsom  had  the-  pow- 
er, during  her  life,  to  dispose  of  any  or  all 
the  property,  real  and  personal,  given  to  her 
by  »iid  will.  The  su^estion  of  the  testator. 
In  Item  5,  Is  not  that  his  wife  may,  at  her 
decease,  give  all  the  property  received  by  her 
under  the  will  to  his  heirs,  but  that  she  may 
give  that  part  that  shall  not  have  been  expend- 
ed or  .otherwise  disposed  of  by  her.  And  the 
testator  provides.  In  said  Item,  that  If  his  wife 
should  die  lutestate,  not  that  he  gave  and  be- 
queathed all  the  property  devised  to  her  In 
said  will  to  hla  daughter,  Emily  J.  Mulvane, 
and  her  heirs,  but  only  what  shall  remain  un- 
expended or  otherwise  undisposed  of.  Here 
Is  a  clear  recognition  by  the  testator  of  her 
power  to  dispose  of  the  real  and  personal 
property  given  her  by  said  will.  The  power 
of  disposition  need  not  be  given  in  express 
words,  even  where  only  a  life  estate  is  given 
by  express  words,  but  may  be  implied.  Sil- 
vers V.  Canary,  109  Ind.  267,  9  N.  B.  904; 
(nark  V.  Middlesworth,  82  Ind.  240,  and  cases 
cited;  Ramsdell  v.  Ramsdell,  21  Me.  288; 
Scott  V.  Perkins,  28  Me.  22;  Shaw  v.  Hussey, 
41  Me.  495;  Paine  v.  Bamea,  100  Mass.  470; 
Harris  v.  Knapp,  21  Pick.  412;  Ide  v.  Ide, 
5  Mass.  500;  KeUey  "v.  Melns,  135  Mass.  231, 
234;  Burbank  v.  Whitney,  24  Pick.  146.  In 
Ide  V.  Ide,  supra,  the  coiirt  held  that,  If  the 
limitation  over  Is  not  of  the  estate  granted 
to  the  first  devisee,  but -over  of  that  which 
remains,  it  would  seem  clear  there  was  an 
unqualified  power  of  disposition  implied  In  the 
first  taker.  In  Shaw  v.  Hussey,  supra,  the 
devise  over  was,  "All  my  real  estate  that  may 
remain  unexhausted  by  her,"— the  first  dev- 
isee; and  the  court  held  that  the  first  devisee 
held,  by  clear  implication,  the  right  of  dis- 
posal of  the  real  estate.  If  the  first  and  tliird 
items,  considered  alone,  are  sufiicient,  as  con- 
ceded by  counsel,  to  give  to  the  widow  an 
estate  of  Inheritance  to  the  property,  real  and 
personal,  mentioned  therein,  the  unlimited 
power  of  disposition,  given  lu  the  fifth  Item 
by  tmpllcatloii,  most  certainly  does  not  cut 
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down  the  estate  given  by  said  first  and  third 
Items.  On  the  contrary,  where  such  power  Is 
annexed  to  an  estate  giTcn  to  a  person  eren 
generally  or  Indefinitely  It  Is  held  to  carry 
a  fee. 

The  correct  test  of  the  effect  of  provisions 
apparently  at  variance  with  other  parts  of  the 
win  Is  whether  the  Intent  Is  to  give  a  smaller 
estate  than  the  words  making  the  gift,  stand- 
ing alone,  would  Import,  or  only  to  Impose 
restraints  upon  the  estate  given.  The  former 
la  lawful  and  effective,  because  the  testa- 
tor's Intention  Is  the  controlling  consideration 
In  the  construction  of  the  will;  the  latter  Is 
rarely,  If  ever,  effective,  for  the  reason  that 
even  a  clear  Intention  of  the  testator  cannot 
be  i)ermltted  to  contravene  the  settled  rules  of 
law  by  depriving  an>  estate  of  any  of  Its  es- 
sential legal  attributes.  Did  the  devise  over 
to  the  appellant  reduce  the  fee  previously 
given  to  a  life  estate?  Such  an  effect  may  be 
produced  If  the  language  ts  so  clear  and  defi- 
nite as  that  it  unequivocally  appears  that  the 
testator  meant  to  reduce  the  estate  granted. 
This,  under  the  settled  rules  of  law,  can  only 
be  done,  where  there  Ji  a  power  of  dlqtosl- 
tion,  by  caving  In  certain  and  express  terms 
an  estate  for  life  only.  Jackson  r.  Robins, 
supra,  and  cases  cited,  aupra.  If  the  first  and 
third  items  of  the  will  gave  the  widow  an  ab- 
solute title  to  the  property  named  therein, 
it  is  clear,  from  the  authorities  tited,  that  the 
devise  over  to  the  appellant  was  void.  It  Is 
not  material,  however,  whether  said  Items, 
construed  alone,  gavj  her  an  absolute  title  or 
not,  as  It  Is  evldoit  that  said  will  did  not  In 
certain  and  express  terms  give  her  an  estate 
for  life  only,  but  did,  by  Implication,  give  her 
the  power  during  hei:  life  to  dispose  of  the 
same.  It  follows,  therefore,  from  what  we 
have  said  and  the  authorities  cited,  that  Sophia 
D.  Folsom  took  an  absolute  title  to  the  proi>- 
erty  In  controversy,  and  that  the  derlae  over 
to  the  appellant  was  void.  Judgment  af- 
firmed. 


(U6  Ind.  4S0) 

CONNER  V.  CITIZENS'  ST.  R.  CO. 
(Supreme  Court  of  Indiana.  Dec.  17,  1^.) 
Street  Kailkoad  —  Willful  Ikjurt  to  Fassek- 

OER — ISSTRDCTIONS — REVIEW  O.V  APPEAL — HaicM- 

LEBs  Ekkous  —  WiTNE.tsics  — Calling  ;ok  Cox- 
CLuaios— Trial— OsjECTK IN  to  Evii>Est;E. 

1.  One  cannot  recover  for  an  iojury,  without 
Bhowing  freedom  from  contributory  negligence, 
unless  th^  act  compiaiDed  of  was  inteQlioDally 
done,  with  a  design  to  injure,  or  untler  circuna- 
stances  showing  reckless  disregard  for  the  safe- 
ty of  others. 

2.  Evidence  that  the  driver  of  a  street  car 
slowed  up  at  a  aignal  from  plaintiff,  who  was 
on  the  car  with  a  friend;  that  tlie  friend  safely 
alighted  while  the  car  was  in  motion;  and  that 
the  driver  then  started  up,  by  striking  the  mules 
with  his  whip,  thereby  throwing  plaintiff  off, — 
is  Insufficient  to  support  a  diatge  of  willful  in- 

iory,  in  the  absence  of  any  proof  that  the  driva 
new  plaintiff  was  about  to  alight. 

3.  A  charge  that  If  plaintiff  was  injured  as 
alleged,  and  the  Injury  was  accidental,  defend- 
ant would  not  be  uable,  is  not  erroneous  if  the 
whole  ins  traction  shows  that  the  word  "atsd- 


dental"  was  used  to  signify  something  resulting 
undesignedly,  and  witnont  the  fault  of  either 

party. 

4.  An  instruction  that  It  is  for  the  jury  to 
determine  whether  the  act  of  defendant's  driver. 
If  established,  "under  all  the  circumstances, 
amounted  to  negligence,"  the  legal  definitioa  or 
which  the  court  had  already  given,  is  not  ob- 
jectionable, as  authorizing  the  jury  to  decide  a 
Question  of  law. 

6.  An  instruction  that  a  street-car  company 
Is  hable  for  an  injury  to  a  passenger  throagn  its 
failure  to  exercise  the  highest  degree  of  care,  If 
the  passenger  is  not  hiOiBClf  negligent,  is  not  er- 
roneous because  it  fails  to  add  an  unrequested 
charge  that  only  ordinary  care  Is  required  on 
the  part  of  the  passenger  to  exonerate  him  from 
contributory  negligence. 

6.  When  there  is  nothing  to  show  that  all  the 
instructions  given  are  in  me  transcript,  possible 
error  in  refusing  certain  requests  cannot  be  con- 
sidered. 

7.  A  question  to  plalntifTs  witness  on  cross- 
examination,  whether  there  had  ever  been  a  time 
in  his  knowledge  of  street  railroading  when  the 
company  "had  a  custom"  of  stopjnng  on  curves 
to  let  passengers  off,  was  not  objectionable,  aa 
calling  for  a  conclusion,  instead  of  a  fact. 

8.  The  rejection  of  admissible  evidence  which 
could  not  have  changed  the  result  is  harmless 
error. 

9.  Error  In  rejecting  a  question  to  a  witness 
is  cured  by  allowing  other  qnestiona  which  elldt 
the  same  testimony. 

Appeal  from  superior  court,  Blarkm  county; 
L.  M.  Harvey,  Judge. 

Action  by  Thomas  H.  Conner  against  the 
Citizens'  Street-Railroad  Company,  From  a 
judgment  for  defendant,  plalntut  appeals. 
Affirmed. 

T.  E.  Johnson,  for  appellant  Mason  &  Lat- 
ta,  for  appellee. 

McCABB,  J.  The  appellant  Bued  the  appel- 
lee to  recover  damages  for  penonal  Injuries 
alleged  to  have  been  Inflicted  on  app^nt 
through  the  negligence  of  the  app^ee,  as 
charged  in  some  of  the  paragraphs  of  the 
complaint,  and  purposely  inflicted,  as  also 
charged  In  the  third  paragraph  claiming  $12,- 
000  damages.  The  Issues  Joined  were  tiled 
by  a  Jnry,  restiltfaig  in  a  verdict  for  the  de- 
fendant, npon  which  the  court  rendered  Judg- 
ment, DTermling  appellant's  motion  for  a 
new  trial.  The  only  error  assigned  calls  In 
question  the  action  of  the  trial  court  in  over- 
rullng  appellant's  motion  for  a  new  trial. 
The  giving  and  refusing  of  certain  instruc- 
tions are  specified  as  grounds  for  the  mo- 
tion for  a  new  trial. 

The  first  instruction  complained  of  is  No. 
1,  given  t^  the  court  on  its  own  motion.  It 
told  the  Jury  that  "the  complaint  in  this  case 
is  in  three  paragraphs.  The  third  paragraph, 
which  charges  a  willful  Injury,  is  not  sup- 
ported by  the  evidence,  and  you  are  there- 
fore instmcted  not  to  consider  the  third  parar 
graph  of  the  complaint"  It  is  Insisted  that 
this  was  error,  because  It  Is  claimed  that  the 
evidence  was  sufficient  to  warrant  the  Jury  in 
drawing  the  Inference  that  the  appellant's 
Injury  was  purposely  and  willfully  commit- 
ted. The  appellant's  testimony  shows  that 
he  was  a  passenger  on  appellee's  street  car, 
bemg  drawn  by  mules,  and  that  he  had  paid 
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hiB  fare  and  tbe  fare  of  hla  friend,  Mr.  Beck, 
—10  cents;  that  he  signaled  the  driver,  there 
befnf  no  conductor,  to  atop  at  a  certain  point, 
where  he  and  his  companion  desired  to  get 
off;  that  the  car  slowed  up,  and  he  and  Mr. 
Beck  went  ont  onto  the  platform  to  get  off, 
and  Mr.  Beck  stepped  otT,  though  the  car  had 
not  come  to  a  full  stop;  that,  before  appel- 
lant had  reached  the  platform.  Beck  had  got 
off.  Appellant  testifies  that  he  got  himself 
ready  to  step  off,  but  the  car  did  not  come 
to  a  standstill;  It  kept  moTlng  very  slow, 
though  he  thought  every  Instant  It  would 
stop,  bot.  Instead,  the  driver  struck  the 
mules,  and  surged  It  forward;  and  he  said, 
"I  lost  my  balance,  and  fell."  There  Is  no 
evidence  that  the  driver  knew  that  appel- 
lant had  not  got  off  at  the  time  he  struck 
the  males,  and  started  the  car  faster.  It  may 
be  Justly  said  that  It  was  the  driver's  duty 
to  know  whether  the  passenger  had  got  oft 
bi  safety  before  starting  up  the  car  faster. 
Indeed,  It  was  his  duty  to  stop  the  car  at 
the  proper  place  long  enough  for  passengers 
desiring  to  do  so  to  alight  In  safety.  Such 
follures  and  omissions,  however,  are  nothing 
more  than  negligence,  unless  there  was  some 
evidence  of  knowledge  on  the  part  of  the 
driver  at  the  time  of  striking  the  mules,  and 
starting  np  the  car,  that  appellant  had  not 
got  off  the  car. 

The  rule  applicable  here  was  stated 
Mitchell,  J.,  speaking  for  the  court.  In  Greg- 
ory V.  Railroad  Ca,  112  Ind.,  at  page  387,  14 
N,  B.  229»thua:  "As  a  rule  of  evidence,  the  pre- 
sumption that  every  person  Intends  the  nat- 
ural and  probable  omsequence  of  his  wrong- 
ful or  unlawful  acta  appllesas  well  In  civil  as 
In  criminal  cases;  hence  the  unlawful  intent 
may  be  shown  by  direct  evidence,  or  It  may  be 
Inferred  from  conduct  which  shows  a  reckless 
disregard  of  consequences,  and  a  willingness 
to  Inflict  injury,  by  purpose  and  voluntarily 
doing  an  act  with  knowledge  that  some  one 
is  unconsciously  or  unavoidably  tar  a  situation 
to  be  injured  thereby.  An  act  which  In  it- 
self might  be  lawful  becomes  unlawful  when 
done  In  a  manner  or  under  circumstances 
which  charge  the  actor  with  knowledge  that 
It  will  result  In  Injury  to  some  one.  [Citing 
Palmer  v.  Railroad  Co.,  112  Ind.  250,  14  N.  B. 
70;  Railway  Co.  v.  Ader,  110  Ind.  376,  11  N. 
B.  437;  Railway  Oo.  v.  Bryan,  107  Ind.  Bl,  7 
N.  B.  807;  Stock-Yard  Ca  v.  Mann,  107  Ind. 
88,  7  N.  B.  893;  Pennsylvania  Oo.  v.  Smith, 
BS  Ind.  42.]  •  •  •  The  right  of  the  court 
to  direct  a  verdict  for  the  defendant  hi  case 
the  plalntlfTs  evidence,  giving  It  the  most 
favorable  construction  it  will  legitimately 
bear,  falls  to  establish  any  fact  which  con- 
stitutes an  essential  element  In  his  right  of 
action  Is  clear.  [Citing  authority.]  The  rule 
which  governs  tu  such  cases  Is  substantially 
that  which  controls  where  there  Is  a  demurs 
rer  to  the  evidence.  If  all  the  plaintiff's  evi- 
dence, with  all  the  legitimate  Inferences 
which  a  Jury  might  reasonably  draw  from  It, 
1»  IniulOcleat  to  anstala  a  verdict  tn  hli  Cgp 


vor,  so  that  a  verdict  for  the  plaintiff,  If  one 
should  be  returned,  would  be  set  aside,  the 
court  may  properly  direct  a  verdict  for  the 
defendant  without  submitting  the  evidence 
to  the  Jury."  That  Is  practically  what  the 
Instruction  in  question  did.  It  amounted  to 
directing  the  Jury  to  find  for  the  defend- 
ant as  to  the  third  paragraph  of  the  com- 
plaint Palmer  v.  Railroad  Co.,  112  Ind.  250^ 
14  N.  B.  70,  was  a  case  where  a  deaf  per- 
son was  walking  on  the  railroad  track  of 
the  appellee  in  that  case,  and  his  father, 
who  saw  the  passenger  train  coming  behind 
his  son,  ran  ahead  of  the  train,  waving 
his  hat  at  his  deaf  son,  and  making  signals 
to  him  to  get  off  the  track.  But  the  deaf 
son's  face  was  not  turned,  and  he  failed  to 
see  his  father  or  the  signals  or  the  train 
running  towards  him  from  the  rear.  The 
train  ran  over  and  killed  him.  The  engineer 
In  charge  of  the  engine  testified  that  be  saw 
both  men.  but  did  not  see  the  father  mak- 
lug  signals  to  his  son,  and  did  not  know 
that  the  son  or  the  foremost  man  was  deaf. 
This  evidence  was  not  contradicted,  the  fa- 
ther testifying  that  he  did  not  know  whether 
the  engineer  saw  the  signals  or  not  It  is 
there  said,  on  page  260,  112  Ind.,  and  page 
75,  14  N.  B.,  that  "the  fact  that  signals  indi- 
cating peril  are  given  and  are  seen  by  the 
engineer  plainly  distinguishes  the  case  from 
the  class  of  cases  represented  by  Railroad 
Co.  V.  Graham,  95  Ind.  286.  Proceeding  In 
defiance  of  such  signals  creates  the  construc- 
tive Intention  of  which  our  cases  speak,  and 
makes  the  conduct  of  the  wrongdoer  wlllfuL 
Such  an  act  Is  not  simply  negligence;  it  Is 
a  wrong.  Implying  a  willingness  to  inflict  the 
injury.  While  we  agree  with  appellant's 
counsel  ui>on  the  legal  proposition  as  we  have 
stated  It,  we  cannot  agree  In  their  Inference 
of  fact  for  we -cannot  assent  to  the  conclu- 
sion that  a  Jury  might  have  inferred  that  the 
engineer  saw  the  signals  given  by  the  fa- 
ther  of  the  deceased."  And  bo,  here,  we  do 
not  think  that  the  Jury  could  reasonably  and 
logically  draw  the  c<mcIuslon  from  the  evi- 
dence above  set  forth  that  the  street-car  drlv-^ 
er  knew  when  he  started  up  the  car,  by  strlk-' 
Ing  the  mules  with  bis  whip,  that  the  appel- 
lant had  not  yet  got  off  the  car,  and  was  la 
a  situation  making  it  dangerous  to  appellant 
to  so  start  up  the  car  by  striking  the  mules 
with  his  whip.  To  the  same  effect  are  Rail- 
way Co.  V.  Ader,  supra;  Hallway  Co.  v.  Bry- 
aa,  supra;  Stock-Yard  Co.  v,  Mann,  supra; 
Pennsylvania  Co.  v.  Smith,  supra;  Railroad 
Co.  T.  WUloeby,  134  Ind.  663,  33  N.  B.  627; 
Railway  Co.  v.  Hunter,  33  Ind.  335. 

The  substance  of  the  rule  as  established 
by  the  casM  to  which  we  have  referred  la 
that  to  entitle  one  to  recover  for  an  injury 
without  showing  his  own  freedom  from  con- 
tributory fault  the  Injurious  act  or  omission 
must  have  been  purposely  and  Intentionally 
committed,  with  k  design  to  produce  Injury, 
or  It  must  have  been  committed  under  such 
drcunutances  as  that  Ita  natural  and  reason- 
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able  consequence  would  be  to  produce  In* 
jury  to  others,  the  actor  having  knowledge 
of  the  situation  of  those  others.  There  must 
hare  been  an  actual  or  constmctire  Intent  to 
commit  the  injury.  A  constructive  Intent 
may  be  established  by  evidence  showing  a 
reckless  disregard  for  the  safety  of  others, 
and  a  wlUIngness  to  Inflict  the  Injury  com- 
plained of.  Such  action  Is  willfulaess.  But 
willfulness  Implies  knowledge  on  the  part  of 
the  actor.  Parker  v.  Pennsylvania  Co.,  134 
Ind.  C73, 34  N.  E.  504;  Evans  v.  Railway  Co., 
142  Ind.  264,  41  N.  E.  637.  It  Is  not  neces- 
sary, however,  to  show  the  intention,  either 
actual  or  constructive,  to  commit  the  par- 
ticular injury  which  resulted.  It  Is  enough 
to  show  Uiat  some  Injury  to  another  or  oth- 
ers would  naturally  and  probably  result  from 
the  act  complained  of.  Here  the  evidence 
most  favorable  to  appellant  shows  that  he 
rang  the  bell,  signaling  the  driver  to  stop 
the  car  at  a  given  point;  that  the  driver 
accordingly  slowed  up  the  car  until  It  was 
going  very  slow,  so  that  Mr.  Beck  alighted 
from  the  car  without  any  difficulty  before 
the  appellant  got  onto  the  platform.  There 
Is  no  evidence  that  the  driver  knew  that  ap- 
pellant also  wished  to  get  oCT,  nor  was  there 
any  evidence  that  the  driver  knew  that  ap- 
pellant paid  both  fares,  there  being  no  con- 
ductor; and  the  10  cents,  the  two  fares,  hav- 
ing been  put  in  the  box  provided  for  its  re- 
ception, there  was  nothing  to  indicate  to  the 
driver  that  both  men  wished  to  get  off  at  the 
same  place.  There  was  no  evidence  to  show 
that  the  driver  knew  that  appellant  was  out 
on  the  platform  about  to  get  off  when  he 
struck  the  mules  vrlth  his  whip,  and  started 
up  "the  car.  As  before  observed.  It  was  his 
duty  to  know  It,  but  his  failure  to  observe 
the  appellant's  motions,  he  being  80  years 
old,  may  have  been  negligence,  but  did  not  In- 
dicate a  willingness  to  inflict  an  injury  upon 
the  appellant.  There  could  be  no  willfulness 
on  the  part  of  the  driver  unless  he  knew  the 
situation  of  the  appellant  when  be  did  the 
act  complained  of.  Nor  could  the  jury  le- 
gitimately draw  the  Inference  from  the  evi- 
dence recited  that  he  did  know  such  fact. 
Because  It  was  his  duty  to  know  the  fact 
affords  no  just  ground  for  the  jury  to  Infer 
that  he  did  know  It.  Therefore  the  trial 
court  did  not  err  in  withdrawing  the  third 
■paragraph  from  the  consideration  of  the  Jury. 

The  next  InBtnictlon  complained  of  is  the 
fourth,  given  by  the  court  on  its  own  mo- 
tion. The  Instruction  Is  very  long,  and  It  is 
conceded  that  It  states  the  legal  liabilities 
and  rights  of  the  respective  parties  under  the 
facts  detailed  in  the  evidence,  up  to  the  last 
or  closing  sentence,  reading  as  follows:  "If 
the  plaintiff  was  injured  as  alleged  In  his 
complaint,  and  the  injury  was  accidental,  the 
defendant  would  not  be  liable."  We  are  re- 
ferred to  Nave  V.  Flack,  90  Ind.  205,  as  au- 
thority holding  such  an  Instruction  errone- 
ous. That  case  involved  an  Instruction  re- 
fuged toncblng  tbe  queetion  of  negligence  as 


applicable  to  the  facts  In  that  case.  It  was 
there  said:  "It  is  contended  that  the  word 
'accident*  qualifles  the  Instruction,  and 
makes  it  correctly  express  the  law.  We  do 
not  think  so.  A  pure  accident,  where  there 
is  an  absence  of  negligence,  will  not  supply 
a  cause  of  action;  but,  where  the  accident 
Is  attributable  to  the  negligence  of  the  de- 
fendant, it  is  otherwise.  Shear.  &  R.  Neg. 
§  5.  The  poverty  of  language  compels  the 
use  of  words  in  different  meanings,  and  this 
is  notably  true  of  the  word  'accident.'  Strict- 
ly speaking,  an  accident  Is  an  occurrence  to 
which  human  fault  does  not  contribute;  but 
this  Is  a  restricted  meaning,  for  accidents  are 
recognized  as  occurrences  arising  from  the 
carelessness  of  men.  Browne,  Jud.  Interp. 
4.  The  use  of  the  word  'accident'  does  not 
save  the  instruction  before  us."  There  was 
enough  In  the  Instruction  In  the  case  now  be- 
fore us  preceding  the  part  we  have  quoted 
to  require  the  jury  to  find  for  the  plaintiff 
if  the  accident  was  caused  by  the  defend- 
ant's negligence.  In  its  popular  sense  the 
term  "accident"  signifies  an  event  or  occur- 
rence which  happens  unexpectedly,  from  the 
uncontrollable  operations  of  nature  exclu- 
sively, or  an  event  resulting  undesignedly 
and  unexpectedly  from  human  agency  alone, 
or  an  event  resulting  from  the  Joint  opera- 
tion of  both  of  the  foregoing  agencies.  1 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  277.  The 
whole  instruction  plainly  shows  that  It  was 
in  the  latter  sense  the  word  was  used  in  the 
Instruction,  and  not  In  the  sense  that  the 
occurrence  may  have  arisen  from  the  care- 
lessness or  negligence  of  the  appellee's  driv- 
er. There  was  no  error  In  giving  the  in- 
struction. 

It  Is  next  complained  that  the  fifth  In- 
struction given  by  the  court  Is  erroneous. 
The  part  of  It  objected  to  reads  as  follows: 
"It  Is  for  yon  to  determine  from  the  evi- 
dence before  you  If  the  act  charged  against 
the  driver  has  been  established  by  a  pre- 
ponderance of  the  testimony;  and,  If  you 
believe  that  It  has  been  so  established,  you 
will  then  determine  if  such  act,  under  all  the 
circumstances,  amounted  to  negligence." 
The  objection  urged  Is  that  the  instruction 
authorized  the  jury  to  decide  a  qiicfllou  of 
law.  The  converse  almost  of  the  proposi- 
tion contained  In  the  above  Instruction  was 
held  by  this  court  to  have  been  eiTonconsly 
given  to  the  jury  In  Pennsylvania  Co.  v. 
Ilensil,  70  Ind.  569.  The  instruction  there 
told  the  Jury  that  "If  you  find  from  the  evi- 
dence that  the  train  that  struck  the  plaintiff. 
If  one  did  strike  her,  consisted  of  two  cars 
and  an  engine;  that  the  two  cars  were  be- 
ing backed  over  the  street;  that  there  were 
no  brakes  or  brakeman  on  the  front  car,  as 
it  passed  over  the  crossing,  and  no  one  In 
advance  of  the  cars;  that  no  bell  was  rung 
as  the  train  was  backing  over  the  street; 
that  the  crossing  was  In  a  populous  part  ot 
the  city,  and  much  frequented  by  people 
continually  passing  over  It,— then  yon  should 
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flnd  the  defendant  gaSltj  of  negligence."  It 
Is  there  said  of  this  Instruction,  at  page  575, 
that  "the  facta  ennmerated  In  this  Instruc- 
tion may  or  may  not  have  constituted  negli- 
gence, depending  npon  oitbsx  facts  which 
may  have  had  some  relation  to  the  alleged 
Injury  to  the  appellee.  As  an  InstnicUon,  it 
confounded  that  which  under  the  circum- 
stances only  tended  to  prore  nej^Igence, 
with  negligence  Itself.  It  assumed  to  make 
a.  matter  of  law  out  of  facta  which  hod 
been  submitted  to  them.  The  coses  In 
which  the  (luestlon  of  negligence  can  thus 
be  withdrawn  from  the  Jury  are  of  com- 
paratively rare  occurrence^  It  la  only  when 
the  circumstances  of  a  case  are  snch 
that  the  standard  of  duty  Is  fixed  and  cer- 
tain, or  where  the  measure  of  duty  Is  defined 
by  law,  and  Is  the  same  under  aU  drcum- 
atances,  or  when  the  negligence  Is  so  clearly 
defined  and  palpable  that  no  verdict  could 
make  It  othrawtse,  that  the  court  Is  author- 
ized to  make  the  qdestlon  of  negligence  one 
of  law,  and  not  of  fact  Thomp.  Neg.  1236; 
Shear.  &  R.  Neg.  |  U."  Another  Instruc- 
tion very  similar  to  the  one  above  quoted 
was  held  to  have  been  erroneous^  given  to 
the  Jnry  in  Railway  Co.  v.  Wright,  80  lud. 
238,  where  it  was  s^d:  "Upon  the  hypoth- 
esis that  the  evidence  ediowed  the  facts  stat- 
ed, and  no  other  facts  than  those  stated  in 
the  instruction,  the  case  was  not  such  as  to 
enable  the  court  to  say  conclusively,  as  a 
matter  of  law,  that  the  plalntllf  was  entitled 
to  recover.  It  still  remained  to  be  deter- 
mined by  inference  fnnn  the  faetB-  suppos- 
ed whether  the  defendont'a  servants  had 
been  gallty  of  any  negligence  or  want  of 
car^  which  caused  the  Injury  complained 
of.'*  To  the  same  effect  are  City  of  Frank- 
Un  T.  Barter,  127  Ind.  448,  26  N.  S.  8S2,  and 
Evans  r.  Express  Co.,  122  Ind.  362-3G3,  23 
N.  K.  1039.  In  Hudson  v.  Honser,  123  Ind., 
at  page  820, 24  N.  E.  246,  It  Is  said:  "By  the 
sixth  Instruction  the  court  was  requested  to 
charge  the  Jury  that,  If  the  evidence  estab- 
lished a  certain  state  of  facts,  those  facts, 
standing  alone,  did  not  constitute  such  neg- 
lli;ence  as  to  render  the  appellant  UaUe. 
This  Instruction  was  properly  refused  for 
two  reasons:  It  Ignored  the  evidence  of  oth- 
er facts,  and  was  calculated  to  mislead  the 
Jury.  •  •  •  The  second  reason  Is  that,  un- 
der the  evidence  In  the  case,  the  question  of 
negligence  was  a  question  of  fact  for  the  Jn- 
ry. See  Railway  Co.  v.  Lee.  50  N.  J.  Law, 
485,  14  Atl.  883;  Id.,  7  Am.  St  Rep.  708,  and 
note;  R^lway  Co.  v.  Wright  80  Ind.  230; 
Ramsey  v.  Gravel-Road  Co.,  81  Ind.  384; 
Town  of  Albion  v.  Hetrick,  BO  Ind.  MS;  Car 
Co.  V.  Parker,  100  Ind.  181;  Railway  Oo.  v. 
Hedges,  118  Ind.  5,  20  N.  E.  630;  Woolery  v. 
BoUway  Co..  107  Ind.  881.  8  N.  B.  226;  Rafl- 
way  Co.  V.  Hanlngton,  82  Ind.  584."  tinder 
the  rule  established  by  these  cases,  It  was 
not  error  to  direct  the  Jury  to  "determine  If 
such  act  [act  of  fbe  driver  estabU^ed  by  the 
evidence],   andor   all   the  circumstances. 


amounted  to  negligence,'*  That  was  the  ex- 
clusive province  of  ihe  Jury,  which  the  court 
had  no  right  to  Invada  The  court  had  al- 
ready properly  defined  what  it  takes  to  con- 
stitute negligence,  we  presume,  the  record 
not  showing  the  contrary.  It  was  therefore 
the  exclusive  province  ot  the  Jury  to  deter- 
mine whether, ,  under  all  the  circumstances, 
the  act  of  the  driver  amounted  to  negligence, 
according  to  the  legal  definition  of  negligence 
given  them  by  the  court 

It  Is  also  urged  that  the  superior  court 
erred  In  the  fourth  instruction,  already  men- 
tioned, In  another  particular.  In  it  the  Jnry 
were  told  that  the  street-car  company  was  a 
common  carrier,  and  was  bound  to  the  use 
of  the  Ulgh^  degree  of  core  for  the  safety 
of  passengers,  from  the  time  they  enter  the 
car  until  they  leave  It,  and  Ha&t  snch  com- 
pany was  liable  for  an  injury  to  a  passen- 
ger caused  by  a  failure  to  exercise  such  care, 
provided  that  snch  passenger  was  not  guilty 
of  any  foult  or  ne^Igence  on  bis  part  which 
contributed  to  the  Injury.  The  obJecUon  to 
the  instruction  is  that  it  did  not  go  further, 
and  tell  the  jury  that  the  care  required  of 
the  passenger  in  order  to  exonerate  him  from 
contributory  negligence  was  not  of  the  same 
high  degree  required  of  the  carrier,  but  that 
the  law  only  required  of  the  passenger  ordi- 
nary care.  The  Instruction  vraa  not  errone- 
ous as  given,  and  would  not  have  been  er- 
roneous by  the  od^tion  the  alraence  of  which 
is  complained  of.  If  appellant  was  fearful 
that  the  Jury  would  construe  the  Instruction 
to  mean  that  the  same  degree  of  cBxe  was 
required  of  the  passenger  as  Is  required  ot 
the  carrier,  as  he  now  Insists  they  msy  have 
don^  then  he  should  have  asked  an  Instruc- 
tion removing  the  possibility  of  mistake  In 
that  respect  This  he  foiled  to  do.  He  Is 
therefore  not  In  a  situation  to  successfnlly 
urge  that  the  court  erred  because  the  Jury 
might  have  made  a  mistake,  and  miscon- 
strued the  instruction. 

It  Is  next  urged,  at  great  Imgth,  that  the 
superior  court  erred  In  refusing  to  give  to 
the  Jury  a  aeries  of  eight  Instructions  asked 
by  the  appellant  There  Is  nothing  In  the 
record  to  i&am  that  the  lnstractl<Hi8  that  ap- 
pear hi  the  transcript  as  having  been  given 
by  the  court  are  all  the  Instructions  that  the 
court  gave  to  the  Jury.  For  aught  that  ap- 
pears, the  refused  instructltms  may  have  been 
refused  because  the  court  had  already  fully  In- 
structed the  Jury  upon  the  points  Involved  Iif 
the  offered  Instractlons.  In  that  case  It  would 
be  no  error  to  refuse  them,  even  tbougAi  they 
each  stated  the  law  correctly  as  appllca1>le 
to  the  cose.  We  are  bound  to  presume  In 
favor  of  the  ruling  of  the  trial  court  If  any 
lesal  reason  may  have  existed  Justifying  the 
action  of  the  court,  unless  that  ren&on  Is  af- 
firmatively shown  by  the  record  not  to  exist. 
Railway  Co.  v.  Buck,  130  Ind.  300.  30  N.  E. 
19;  City  of  New  Albany  v.  McOulloch.  127 
Ind.  600,  26  N.  E.  1074;  Lehman  v.  Hawks, 
121  Ind.  641. 23  N.  E.  670;  Musgrave  r.  State, 
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133  Ind.  297.  32  N.  B.  886;  Stewart  t.  State, 
m  Ind.  554. 13  N.  B.  69. 

The  sixth  gnrand  of  the  motliHi  for  a  new 
trial  iB  that  the  conrt  erred  In  orerraUng  ap- 
pellant's objection  to  a  question  on  cross-ex- 
aminatlon  of  appeUant's  wltneae,  George  Ab- 
bott, as  followa:  "I  win  ask  yon  If  there 
haa  ever  been  a  time  In  yonr  knowledge  of 
street  nllroadlng  when  the  company  had  a 
cnstom  of  stopping  on  curves  to  let  passen- 
gers to  get  oft  or  on  the  cars?**  A.  "No,  sir; 
we  would  never  stop  at  curves."  The  only 
one  of  the  objections  made  to  the  question  at 
the  time  that  la  now  urged  In  appellant's 
brief  is  that  a  custom  is  a  conclusion  frcmi  a 
group  of  facts;  that  the  question  did  not  call 
for  a  fact,  but  a  cwcluEion.  No  authority  la 
dted  in  8upp<Hl  of  the  proposition  that  a 
custom  or  usage  Is  not  a  fact,  hut  a  conclu- 
sion, and  we  know  of  none.  A  custom  or 
usage  Is  a  foct  that  may  be  stated  b7  a  wit- 
ness in  the  first  instance,  without  stating  the 
Incidents  or  Instances  within  his  knowledge  by 
which  be  became  possessed  of  the  fcowledge 
the  cnstom,  the  same  as  be  may  testify  to 
the  general  reputation  of  a  witness.  1  Greenl. 
Ev.  (Bedt  Ed.)  SS  129, 128;  Id.  (2d  Ed.)  14&- 
152. 

The  next  ruling  comi^lned  of  Is  made  the 
foiuth  ground  In  the  motion  for  a  new  trial, 
namely,  overruling  appellant's  objectton  to  a 
question  put  to  him  by  his  counsel,  as  follows: 
"Q.  On  l^ursday  before  you  got  hurt,  when 
you  rang  the  b^,  as  stated  by  you,  state  what 
the  parQr  hi  charge  of  the  car  did  in  refer- 
ence to  Blowbig  up  the  car,  if  anything."  On 
snatalnlng  appellee's  obJecUon,  appellant's 
counsel  stated  that  "we  offer  to  j^ve,  In  re- 
sponse to  the  question  asked,  that  the  driver 
In  charge  of  the  team  and  car,  as  soon  as 
•the  bell  was  rung,  slowed  np,  and  stopped 
the  car,  for  the  plalntlfC  to  alight  therefrom, 
at  OT  about  the  same  point  where  the  plain- 
tiff was  thrown  from  the  car  on  Saturday." 
This  question  bad  reference  to  the  contro- 
versy In  the  case  whellier,  the  rules  of 
the  company,  cars  were  allowed  to  stop  at 
all  at  the  point  where  appellant  attempted  to 
get  off.  It  being  maintained  by  the  appellee 
company  that  their  rules  did  not  permit  cars 
to  stop  at  that  point  It  Is  the  duty  of  one 
about  to  take  passage  on  cars  to  learn  and 
ascertain  for  himself  whether  the  rules  of 
the  carrier  will  permit  a  stop  at  a  particular 
point  where  he  may  desire  to  get  off.  White 
V.  Railroad  Co.,  133  Ind.,  at  page  487,  33  N. 
E.  275;  and  he  has  no  right  to  rdy  on  the 
statement  of  a  ticket  agent  selling  him  a 
ticket  for  passage  on  such  road  that  the  train 
i^ni  stop  at  a  given  point,  In  the  alnence  of 
any  statement  by  such  a^rent  that  the  rules 
of  the  company  allowed  the  train  to  stop  at 
such  p(^nt.  Therefore,  the  act  ot  another  car 
driver  of  appellee,  stopping  a  single  time  at 
a  point  not  permitted  by  the  rules  of  the  com- 
pany, was  of  very  little  force,  as  against  the 
imdisputed  evidence  that  the  rules  of  the  com- 
pany as  to  sncb  stop  were  posted  up  In  the 


car  in  printed  letters  large  enough  to  be  read 
by  any  one  across  the  car,  to  the  effect  that 
that  car  would  stop  only  at  the  further  cross- 
ing, that  behig  a  different  place  than  that 
where  appellant  attempted  to  get  off.  The 
only  ground  on  which  It  is  claimed  by  appe- 
lant that  the  evidence  ought  to  have  been  ad- 
mitted is  tbaX  it  would  tend  to  show  tiiat  ap- 
pellee had  been  in  the  habit  of  stopping  at 
that  point  to  let  passengers  off.  Even  if  sucb 
habit  could  have  any  effect  in  modi^ing  the 
clearly-estaldished  role  ot  the  company  on 
that  point,  we  think  the  proctf  of  a  single  act 
of  the  company  can  hardly  be  said  to  tend  to 
establl^  such  habit.  As  was  said  by  Justice 
Field  In  Insorance  Oo.  v.  Foley,  105  U.  S.  354: 
"It  would  b^  incorrect  to  say  that  a  man  has 
a  habit  of  anything  from  a  single  act"  See 
Lynch  v.  Bates.  139  Ind.  206,  38  N.  E.  806. 
The  word  "habit"  Is  defined  to  be  a  fixed  or 
eBtabllsbed  custom;  ordinary  course  of  con- 
duct But  conceding,  without  deciding,  that 
the  offoed  evldrace  was  en'oneously  excluded, 
yet,  in  view  (rf  all  tbe  evidence,  the  result  must 
have  been  the  same  if  It  had  been  admitted. 
It  has  often  been  correctly  and  Justly  held  by 
this  court  that  the  rejection  of  admissible  evi- 
dence, wbicli  could  not  have  changed  the  re- 
sult Is  a  harmless  error.  Hanlon  v.  Doherty, 
109  Ind.  87,  9  N.  B.  782;  Aufdencamp  v. 
Smith,  96  Ind.  Bartlett  v.  Railway  Co., 
94  Ind.  281.  Hmce  the  error.  If  error  it  was, 
to  exdude  it,  was  harmless. 

The  flfUi  ground  In  the  motion  for  a  new 
trial  Is  sustaining  an  objection  to  a  certain 
question  put  to  the  witness  John  Simmons. 
But,  whether  right  or  wrong,  the  ruling 
proved  harmless,  by  reason  of  the  fact  that 
other  questions  were  aft^wards  put  to  tbe 
witness  in  better  form,  that  elicited  all  the 
testimony  that  the  rejected  question  could 
have  i^ldted. 

We  have  jgone  over  all  the  questions  raised 
and  presented  by  the  alignment  of  errors 
and  appellajit's  brief,  and  find  no  avallaMe 
error.  Our  labcos  have  been  unnecessarily  In- 
creased by  the  fact  that  appellee's  brief  is 
missing  from  the  files.  The  Judgment  is  af- 
firmed 

(16  Ind.  App.  f») 
RHODES  v.  HILLIGOSS. 
(Appellate  Court  of  Indiana.    Dec.  17.  1896.) 
Actios  bt  Rbcriver — Leavb  op  Court— Plbad- 
iso— Cdre  op  Dbfkcts  in  Complaint. 

1.  Under  Homer's  Rev.  St,  1890,  §  1228 
(Bums'  Eev.  St  1894,  3  1242),  providing  that  a 
receiver  shall  have  power  "under  control  of  the 
court  or  of  the  jaa^e  thereof  in  vacation  to 
bring  and  defend  actions,"  a  complaint  by  a  re- 
ceiver of  a  corporation  on  a  claim  due  to  it 
must  show  leave  of  court  obtained  before  suit 
brought. 

2.  A  complaint  in  a  suit  by  a  receiver,  which 
alleges  his  appointment  and  qnalifieation,  aod 
states  that  he  entered  on  his  duties  as  receiv- 
er, "and  accordingly  he  brings  this  suit,"  does 
not  Bufficleutly  show  that  leave  of  court  as  re- 
quired by  Homer  s  Rev.  St.  18»0.  i  1228 
(BDras'  Rev.  St.  1894.  t  1242),  was  obtained. 

8.  Horner's  Rev.  St  1896,  S  345  (Bums'  Rev. 
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St.  1894,  I  848),  providing  that  no  objectloa 
taken  hy  demarrer  and  overruled  shall  be  suf- 
ficient to  reTcrse  the  judgment  if  it  appears 
from  the  whole  record  that  the  merits  of  the 
rmse  have  been  fairly  determined,  and  Homer's 
Rev.  St.  1896,  M  398,  658  (Bums'  Rev.  St. 
1804,  §9  401,  670),  providing  that  technical  er- 
rors or  mere  defects  in  form  aball  not  be  ground 
for  reversal,  do  not  core  the  error  in  OTermllDg 
a  demurrer  to  a  complaint  by  a  receiver  which 
fails  to  show  that  the  leave  of  court  required 
by  Homer's  Rev.  St.  1896.  f  1228  (Bums'  Rev. 
St.  1894,  {  1242),  was  obtained,  though  the  rec- 
ord shows  that  the  case  was  fairlr  tried,  and 
the  proper  result  was  reached. 

Appeal  from  circuit  court,  Marlon  county; 
E.  A.  Brown,  Juc^. 

Action  by  SnUlvan  M.  Hilllsoas,  lecelver, 
against  William  A.  Rhodes.  From  an  order 
orermltng  a  demurrer  to  the  complaint,  de- 
fendant appeals.  Reveraed. 

Elmer  E.  StcTenaon,  for  atqpellant.  W.  V. 
Rocker,  Cor  appellee. 

ROSS,  J.  The  only  Question  presented  on 
this  appeal  is  whether  or  not  It  Is  necessary  to 
the  atatemoit  of  a  cause  of  action,  in  a  suit 
commenced  by  a  receiver  upon  an  obligation 
due  the  corporation  for  which  heJs  acting,  that 
It  be  alleged  that  leave  of  court  to  institute 
and  prosecute  the  action  was  obtained  before 
Bidt  was  commenced.  Section  1228,  Homer's 
Ber.  St  1896  (section  12^  Bums'  Rev.  St 
ISrn^,  provides  that:  "The  receiver  shaU  have 
power,  under  control  of  the  court  or  of  the 
Judge  thereof  In  vacation  to  bring  and  defend 
actlcms,  to  take  and  ke^  possession  of  the 
property,  to  receive  rents,  collect  debts.  In  his 
own  name,  and  generally  to  do  such  acts  re- 
specting the  propoty,  as  tlie  court  or  the  Judge 
thoeof  may  antboriEa'*  This  section  author- 
ises a  receiver  to  bring  an  action  only  wheu 
antliority  to  do  so  has  been  granted  by  the 
court  it  In  session,  or  tix  Judge  thereof  In 
vacation.  In  Garver  v.  Kent.  70  Ind.  428,  the 
court  says:  "There  Is  no  averment  In  the  com- 
pUnt  that  the  court  ai^ntlng  the  plahitlft 
as  receiver  authorized  him  to  bring  this  or 
any  action  or  actions  In  his  own  name,  in  mat- 
ters concerning  his  receivership.  The  objec- 
tion la  fatal  to  the  plalntUTs  recovery,  as  the 
complaint  states  no  fiicts  showing  a  right  of 
action  in  him."  In  Morlarlty  v.  Kent.Tl  Ind. 
601,  Elliott  J-t  says:  "This  case  turns  upon 
the  question  whether  the  receiver  of  an  Insol- 
vent corporation  has  any  authority  to  sue  In 
his  own  some  upon  promissory  notes  execut- 
ed to  the  corporation,  in  cases  where  Oiere  Is 
DO  authority  conferred  by  statute  or  by  the 
Judgment  ot  a  court  of  competent  Jurisdic- 
tion." In  Keen  v.  Breckenridge,  96  Ind.  69, 
the  court.  In  construing  the  above  section  of 
the  statute,  and  the  right  thereunder  to  sue  a 
receiver,  says:  "As  a  receiver,  in  the  absence 
of  statutory  authority,  can  neither  sue  nor  be 
sued  vrithout  leave  of  the  court  which  he 
was  appointed,  we  think  It  Is  essential  to  avo: 
In  the  complaint  that  leave  to  bring  the  action 
bad  been  granted  by  the  proper  court"  In 
the  case  of  Davis  v.  Creamery  Co.,  128  Ind. 


222,  27  N.  E.  494,  the  court,  after  reviewing 
the  authorities,  including  Garver  v.  Kent  itu- 
pra,  Morlarlty  v.  Kent  supra,  and  Keen  v. 
Breckenridge,  supra,  says:  "Under  ttiese  au- 
thorities a  complaint  filed  by  a  recover  which 
fails  to  allege  that  leave  of  t^e  court  to  Insti- 
tute and  prosecute  the  action  has  been  ob- 
tained is  fatally  defective."  In  the  case  of 
Wayne  Flke  Co.  v.  Stete,  134  Ind.  G72,  34  N. 
E:  440,  which  was  en  action  Instituted  against 
the  receiver,  the  court  says:  "It  seems  to  be 
settled  that  a  receiver,  as  a  gmeral  rule,  can 
neither  sue  nor  be  sued,  without  leave  of  the 
court  making  the  appolntmoit  Is  first  obtain- 
ed." In  Ponder  v.  Catteraon,  127  Ind.  434,  26 
N.  E.  66,  the  court  says:  "It  Is  undoubtedly  a 
correct  special  proposition  tliat,  hi  the  absence 
of  anthority  derived  from  the  statute,  or  from 
the  court  ordering  his  appcdntment  a  recdver 
has  no  power  to  sue  In  his  own  name;  and 
that;  when  his  anthority  Is  derived  from  the 
order  of  the  court,  that  fact  must  appear  by 
Bulteble  averments  In  the  complaint;"  and  In 
support  of  this  proposition  is  cited  Garvo:  v. 
Kent  supra.  And,  continuing,  the  court  says: 
"The  reason  is  that  the  legal  title  to  choses  in 
action,  or  other  property  which  he  Is  author- 
ized to  rediuie  to  possession.  Is  ordinarily  not 
transferred  to  the  receiver,  but  r«nalns  In  the 
owner.  In  whose  name  suit  must  be  brought, 
unless  the  statute,  or  the  order  of  the  court,  au- 
thorizes Uie  receiver  to  proceed  In  his  own 
name."  This  proposition  Is  recognized  as  set- 
tled by  title  test  writers.  High,  Hec.  I  206; 
Beach,  Rec.  {  650;  Kerr,  Rec  192,  193;  Edw. 
Rec.  136.  It  Is  urged  on  behalf  of  the  appel- 
lee, however,  that  the  allegations  of  the  com- 
plaint are  auffldoit  bi  that  it  Is  alleged  that 
he  was  appointed  as  receiver,  that  he  qualified 
and  entered  upon  his  duties  as  such  receiver, 
"and  accordingly  he  brings  this  suit"  It  Is 
not  allied  to  the  complaint  what  acts  the 
court  appointing  him  had  authorized  him  to 
do.  As  heretofore  stated,  tlie  stetute  does  not 
authorize  a  receiver  to  Iwlng  an  action;  hence 
the  only  way  such  authority  can  be  conferred 
Is  by  order  of  the  court  under  whose  direc- 
tion such  receiver  is  acting.  The  allegations 
aC  the  com^int  before  us  are  not  broad 
enough  to  show  that  the  appellee  was  author- 
ized by  the  court  to  institute  the  action. 

It  Is  ftirther  contended  by  counsel  for  the 
app^ee  that  the  cause  should  not  be  reversed 
for  the  error  In  overruling  the  demurrer  to  the 
complaint,  If  it  appears  from  the  record  that 
the  cause  was  fairly  tried,  and  a  r^ht  result 
reached.  In  support  of  this  contention  coun- 
sel dte  sections  345,  398,  656,  VLomefa  Rev.  St. 
1896  (sections  348,  401,  670,  Bum^  Bev.  St. 
1894).!  These  stetutes  may  be  made  the  cloak 
to  cover  up  many  irregularities  in  the  Judg- 
ment and  proceedings  of  the  trial  court,  but 


1  Such  sections  provide  that  no  objection  taken 
by  demurrar  and  overruled  shalt  be  sufficient  to 
reverse  the  judgment  if  it  appears  from  tlic  whole 
record  that  the  merits  of  the  cause  have  be^ 
fairly  determined,  and  that  technical  defects  or 
defects  in  form  shall  not  tie  ground  for  reversBl. 
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they  cannot  be  made  to  supply  the  very  fonn- 
datlon  upon  which  the  action  rests.  Without 
a  complaint  the  appellee  had  no  standing  in 
court,  and  the  court  had  no  power  to  render 
a  Judgment  against  the  appellant.  A  paper 
filed  as  a  complaint  will  not  authorize  a  judg- 
ment, especially  if  attacked  by  demurrer  for 
want  of  facts,  unless  it  states  a  cause  of  ac- 
tion. But  counsel  Insists  that  this  court  can 
look  to  the  evidence,  If  it  Is  in  the  record,  and 
from  It  determine  whether  the  evidence  shows 
that  the  appellee  was  empowered  by  the  court 
to  bring  the  action;  and,  If  It  does  bo  show, 
that  the  complahit  will  be  deemed  to  be 
amended;  and,  further,  that,  inasmuch  as  the 
appellant  has  not  filed  In  this  court  a  complete 
record  containing  the  evidence,  It  must  be  as- 
sumed that  the  evidence  shows  that  appellee 
did  procure  the  authority  of  the  court  to  bring 
this  action  before  It  was  commenced.  This 
court  cannot  look  to  the  evidence,  and  from  It 
determine  the  sufficiency  of  a  complaint,  for 
the  evidence  can  neither  add  to  nor  detract 
from  any  of  Its  allegations.  In  Johnson  v. 
Breedlove,  72  Ind.  36S,  Worden.  J.,  says:  **It 
seems  to  us  to  be  quite  clear  that  where  a  de- 
murrer for  want  of  sufficient  facts,  either  to  a 
compliant  or  answer,  has  been  erroneously 
overruled,  and  exception  duly  preserved,  the 
defect  in  the  pleading  demurred  to  cannot  be 
aided  by  section  580  of  the  Oode,'*  Homer's 
Rev.  St.  1S96,  S  65S  (Bums'  Rev.  St  1894.  } 
670).  "Exception  having  been  saved  to  the 
mllug  on  the  demurrer,  the  pleading  cannot  be 
aided  by  reference  either  to  the  evidence  or  to 
the  verdict,"  says  Woods,  J.,  In  At>ell  v.  Rid- 
dle, 75  Ind.  345.  And  In  the  case  of  Pennsyl- 
vania Co.  T.  Poor,  103  Ind.  563,  3  N.  B.  253. 
Elliott.  J.,  says:  "Where  a  complaint  Is  chal- 
lenged by  demurrer,  and  an  aceptlon  Is  re- 
served, we  cannot  look.  Into  the  evidence  to  as- 
certain whether  Injury  did  or  did  not  reeralt 
The  sufficiency  of  the  complaint  is  to  tw  deter- 
mined from  the  facts  stated  In  It.  and  not  from 
what  may  or  may  not  appear  Id  tiie  evidence. 
Tbe  court  cannot  examine  evidence  to  deter- 
mine a  quesUon  presented  by  donarrer.  for 
the  demurrer  presents  tiie  question  folly,  and 
tlie  question  presoited  must  be  decided  ac- 
cording to  the  record."  "Where  a  demurrer  to 
a  complaint  Is  orermled,  tbe  complaint  most 
stand  or  taU  upon  its  own  merits.  We  cannot 
look  Into  the  evidence,  and  from  that  detn*- 
mlne  whether  to  reverse  or  affirm  the  ruling 
on  the  demurrer,"  says  Mitchell,  J.,  In  Penn- 
sylvania Co.  T.  Marion,  101  Ind.  238.  248,  3 
N.  E.  874.  877.  In  tbe  case  of  Stock-Yard  Co. 
V.  Mann,  107  Ind.  89.  7  N.  E.  SBB.  Mitchell, 
in  speaking  of  the  sections  of  the  statute  here> 
tofore  referred  to,  says:  *^lie  foregoing  sec- 
tions have  often  been  resorted  to.  bot  with- 
out soccera.  in  aid  of  complalnte  which  failed 
to  state  facte  snfllcleDt  to  constitute  a  cause  of 
action.  Where  ft  deanorrer  to  a  complaint 
whieb  falls  to  stete  a  caose  of  action  has  been 
OT«Toled,  the  emw  In  so  ruling  cannot  be 
cored  by  resorting  to  tbe  sections  relied  on. 
Tb»  xflBBona  ban  been  w  often  stated  that  to 


state  them  again  would  serve  no  useful  pur- 
pose." In  Ryan  v.  Hurley,  119  Ind.  115,  21 
N.  E.  4G3,  Olds.  J.,  speaking  for  the  court, 
says:  "It  has  been  repeatedly  held  by  this 
court  that  we  cannot  look  into  the  evidence, 
and  be  governed  by  It  In  affirming  or  reversing 
a  Judgment  for  error  committed  in  ruling  on  a 
demurrer  to  a  complaint  The  complaint  must 
stand  on  Its  own  merits,  and,  if  there  is  error 
In  overruling  a  demurrer  to  it  the  case  must 
be  reversed.  We  cannot  look  into  the  evi- 
dence to  determine  whether  injury  did  or 
did  not  result  from  such  error."  And  this 
court,  by  Gavin,  J..  In  the  case  of  Coal  Co. 
V.  Albonl,  12  Ind.  App.  497,  40  N.  E.  702,  says: 
"We  cannot  as  requested  by  appellee,  resort  to 
tbe  evidence  and  the  instructions  to  ascertain 
whether  or  not  the  error  In  overruling  tbe  de- 
murrer was  harmless."  The  mle  as  announ- 
ced Is  that  the  sections  of  the  statute  referred 
to  cannot  ordinarily  aid  an  Insufficient  plead- 
ing, and  that  this  court  cannot  look  to  the  evi- 
dence, and  from  It  determine  whether  or  not 
the  mling  on  the  demurrer  to  such  pleading 
was  harmful.  The  judgment  of  the  court  be- 
low is  therefore  reversed,  with  Insti^jctions  to 
sustain  the  demurrar  to  tbe  complain^  wltb 
leave  to  amend. 

J/3TZt  O.     ooDcoTi  In  tbe  reaolt. 


BOHRER  T.  DIENHABT  HARNESS  00.« 
(Appellate  Court  of  Indiana.    Dec  17,  1896.) 

NbQLIOBKOH — DaUAOES — InnXPENDBXT  CONTKACT- 

OR — Stbbet  Obstructio.vs. 

1.  Where  a  landowner,  excavating  ap  to  the 
fOTindation  wall  of  his  adjoining  owner,  oh* 
Btructa  the  street  gutter  in  suci)  a  way  that 
the  water  is  cast  into  the  adjoining  owner's 
cellar,  with  the  effect  of  causing  the  wall  to 
fail,  he  is  liable  therefor,  though  he  did  not 
foresee  the  result  which  would  follow  the  ob- 
struction of  the  gutter,  and  though  the  founda- 
tion wall  was  weak,  and  easily  disturbed. 

2.  Where  the  owner  of  a  building  directe  the 
independent  contractor  having  the  contract  to 
tear  down  the  building  to  place  the  material  la 
the  street,  -the  city  having  given  the  owner 
permission  to  place  the  material  in  the  street, 
provided  the  gutter  was  not  obstructed,  the 
owner  is  liable  for  damages  caused  by  the  con- 
tractor placing  the  material  so  as  to  obstruct 
the  gutter. 

Ross,  J.,  dissenting. 

Appeal  from  superior  court,  Tippecanoe 
county;  Frank  B.  Everett  Judge. 

Action  by  the  Dlenhart  Harness  Company 
against  George  A.  Bohrer.  There  was  a 
judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Stnart  Bros,  ft  Hammond,  for  ai^ellant 
John  H.  McHugh  and  Kumler  ft  Gaylord, 
for  appellee. 

OA  YIN.  J.  Appellee  sued  to  recover  dam- 
ages for  loss  occasioned  by  tbe  falling  of  the 
wall  of  the  building  which  he  occupied  as 
tenant  of  one  Marshall.  The  north  wall  of 
this  building  was  placed  upon  Marshall's 
north  line,  adjacent  to  the  lot  of  appellant 

*  Superseded  by  opinion,  49  N.  B.  2ML 
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who,  accorcUng  to  the  complaint,  negligently 
nndennined  the  Marshall  wall,  and  obetrnct- 
ed  the  flow  of  water  In  the  gutter  In  the 
street,  whereby  the  eoll  became  loosened,  and 
the  wall  was  caused  to  faU.  The  questions 
presented  for  our  det«mInation  arise  upon 
the  exceptlcHis  to  the  court's  conclusions  of 
law  upon  the  special  finding  of  facts.  There 
is,  incident  to  land  in  its  natural  condition, 
a  legal  right  to  supirart  from  the  adjoining 
land,  aud  for  any  injury  to  his  land  occa^ 
sioned  by  the  removal  of  this  suppcurt  the 
owner  is  entitled  to  recover  damages  regard- 
less of  any  question  of  negligence.  Accord- 
ing to  the  adjudications  In  our  own  and  oth- 
er states,  this  right  Is  limited  to  the  land 
alone,  and  does  not  extend  to  the  buildings 
wected  thereon;  nor,  where  the  land  has 
been  subjected  tc  artificial  pressure,  is  the 
liability  for  the  removal  of  this  support  to  be 
extended  to  cover  greater  loss  than  would 
have  followed  had  the  land  not  been  thus 
weighted.  Block  v.  Haseltlne,  S  Ind.  App. 
401,  29  N.  B.  937;  Moellering  t.  Bvans,  121 
Ind.  195,  22  N.  B.  989;  Gtlmore  v.  Drlacoll, 
122  Mass.  IM;  City  of  Covington  v.  G^ler, 
98  Ky.  275,  19  S;  W.  741;  Schultz  v.  Bower, 
67  Minn.  493,  59  N.  W.  631;  Moody  v.  McClel- 
land, 89  Ala.  45;  Tunstall  v.  Christian,  80 
Ya.  1;  Beard  v.  Murphy,  87  Vt  99;  Bchnlti 
▼.  Byen,  68  N..J.  Law.  442.  22  Atl.  514; 
Thurston  v.  Hancock,  12  Mass.  220.  In  the 
case  first  cited  It  Is  said  that,  where  the  own- 
er of  a  lot  proposes  to  Improve  It  ex- 
cavating up  to  the  line  of  the  adjoining  lot, 
where  stands  his  ndghbor's  wall,  -the  adjar 
cent  proprietor  is  entitled  to  reasonable  no- 
tice of  the  proposed  action,  that  he  may 
guard  gainst  its  evU  efCeeta.  It  is  farther 
there  held  that  the  authorities  do  not  sustain 
the  position  that  It  Is  the  duty  of  the  excava- 
tor to  shore  up,  brace,  and  support  the  adj(dn- 
Ing  wall  where  such  notice  has  been  given. 
Eetcham  v.  Newman.  141  N.  Y.  205,  86  N.  B. 
3JEt7;  Schults  v.  Byers,  supra;  Beard  v.  Mur- 
phy, supra.  The  work  upon  such  an  excava- 
tion musl^  however,  be  done  with  due  care 
not  to  injure  the  adjoining  proprietor  by  Its 
negligent  performance,  or  a  liability  for  dam< 
ages  to  adjacent  buildings  ^11  be  incurred. 

In  this  case  the  appellee  was  occupying 
and  using  the  Marshall  buUdli^  as  a  haniess 
store.  The  appellant  dug  his  cellar,  and  re- 
moved the  latwal  support  from  most  of  the 
Marshall  wall.  At  one  place,  for  a  distonce 
of  several  feet,  the  excavation  was  tarried 
two  or  three  lnch»  below  the  bottom  of  the 
wall,  causing  the  soli  unider  the  wall,  con< 
slsting  of  flue  gravel,  to  slip  and  roll  out  for 
two  or  three  Inclies  back.  The  wall  was  21 
or  22  Inches  thick,  composed  of  rock  laid  In 
mortar,  but  so  laid  and  of  such  mat^lals  as 
that  by  reason  of  its  character  and  ag^ 
*^hlle  reasonably  safe  and  durable  and  suf- 
ficient" before  the  removal  of  ai^iellant's 
soil.  It  was  insufficient  after  such  removal, 
and  "liable  and  likely  to  fall  from  any  slight 
cause  that  might  reasonaUy  be  expected  to 


occur  at  any  time."  But  It  did  stand  for 
several  hours,  luitil  a  heavy  rain  came  up, 
and  a  large  amount  of  water  ran  from  a  gut- 
ter down  an  Inclined  roadway  leading  from 
the  street  Into  appellant's  cellar,  and  thence 
over  and  against  the  wall,  thereby  loosening 
the  soil  undor  It  weakening  the  same  at 
the  place  where  the  excavation  extended  be- 
low the  wall,  and  causing  the  same  to  falL 
The  flow  of  water  was  produced  1^  the  ob- 
struction of  the  gutter,  which  was  caused  by 
Idling  therein  the  old  brick  from  a  building 
formerly  upon  appellant's  lot,  thus  entirely 
blocking  up  the  gutter.  That  this  water  was 
the  immediate  cause  of  the  accident  Is  ex- 
pressly found  by  the  court,  and  to  this  find- 
ing we  must  give  effect  In  passing  upon  the 
correctness  of  the  conclusions  of  law.  It  Is 
true  that  It  is  also  found  that,  had  the  wall 
been  well  constructed,  and  of  usual  strength. 
It  would  not  have  yldded  to  the  force  of  the 
water;  yet,  be  that  as  it  may,  and  whatever 
other  cause  might  have  produced  the  same, 
results,  it  is  a  fact  that  It  was  the  water,  and 
not  something  else,  which  did  produce  the 
disaster  In  this  instance. 

Ai^llant's  counsel  assert  his  nonliability 
upon  three  grounds: 

1.  That  the  water  was  not  the  cause  of  fbe 
Injury,  but  its  presence  was  a  mere  "C(dn- 
cidence."  The  finding  of  the  court  ovei^ 
throws  this  position. 

2.  It  Is  Insistea  that  the  results  were  such 
as  would  not  naturally  follow,  and  could  not 
reasonably  be  anticipated.  The  findings  show 
that  appellant  knew  the  brick  were  thus  piled 
in  the  street,  and  made  no  objection  there- 
to; that  he  knew  the  .character  of  the  soil, 
and  the  fsct  that  Qie  excavation  on  his  ground 
had  gone  below  the  Marshall  wall.  The  nat- 
ural and  usual  effect  of  the  obstractltm  of 
the  gutter  was  to  prevent  the  flow  of  the 
water  th^in,  and  turn  It  Into  the  roadway 
leading  into  appellant's  cellar.  Thence  it 
would  necessarily  flow  against  and  under  the 
wall,  tbevehy  loosening  and  weakening  the 
soil  beneath  It  TWa  much  appelant  could 
not  but  know.  In  this  there  was  an  actual 
wrong,  an  Invasion  of  the  rights  of  appellee, 
who  was  entitled  to  have  his  wall  remain 
supported  by  the  thereondra,  free  from 
any  disturbing  infloenceft  other  than  those 
necessarily  caused  by  the  mere  renxival  of 
the  lateral  support.  Granting  that  the  latter 
was  done  with  due  care,  and  that  appellee 
was  bound  to  bear  aU  the  Iiassid  caused  by 
Its  weakening  effect  upon  his  wall,  yet  appel- 
lant did  not  have  the  right  by  his  wrong,  to 
Increa^  this  hazard,  and  transform  Into  an 
active  ei^^ne  of  destructlim  that  which  might 
have  remained  a  passive  and  harmless  con- 
dition of  weakness.  Appellant  was  bound 
to  know  that  his  act  might  result  In  an  In- 
vasion of  and  Injury  to  appellee's  rights. 
Hie  fact  that  he  did  not  anticipate  and  fore- 
see their  seriousness  ana  the  extent  of  the 
disaster  which  fbllowed  will  not  excuse  him 
when  this  was  the  nararal  and  direct  result 


Digitized  by  Google 


670 


45  NORTHEASTERN  REPORTER. 


(Ind. 


of  his  wrongful  act.  Nor  can  he  be  excused 
for  undermiufDg  (with  the  water)  his  neigh- 
bor's wall,  upon  the  ground  that  this  wall 
was  weak,  and  easily  disturbed,  and  not  so 
strong  as  he  supposed  it  to  be. 

The  principle  of  law  here  controlling  was 
very  fully  considered  by  Judge  Elliott  In  Rail- 
way Co.  V.  Wood,  113  Ind.  544,  14  N.  E.  572, 
and  16  N.  E.  197,  who  there  said:  "It  Is  not 
necessary  that  the  wrongdoer  should  appre- 
hend the  particular  consequences  which  may 
proximately  result  from  his  act,  although  the 
act  must  be  of  such  a  nature  as  to  produce 
some  injurious  result  To  Illustrate:  A  man 
ill  with  consumption,  who  Is  wrongfully  In- 
jured In  alighting  from  a  train,  and  so  In- 
jured as  that  a  hemorrhage  results,  has  a  right 
to  recover,  although  the  servants  of  the  car- 
rier may  not  have  tiad  reason  to  apprehend 
such  a  result  Railroad  po.  v.  Riley,  39  Ind. 
568.  Id  no  case  is  It  necessary  that  the  par- 
ticular result  which  follows  should  be  antici- 
pated. Certainly,  no  man  who  strikes  a  feeble 
person,  and  Injures  bim,  can  be  heard  to  say 
that  he  did  not  anticipate  that  It  would  hurt 
him  more  than  It  would  have  done  a  robust 
man.  Where  a  tort  Is  committed,  injury 
may  be  reasonably  anticipated,  and  the 
wrongdoer  Is  liable  for  the  proximate  results 
of  that  injury,  although  the  Injury  extends 
further  than  It  would  have  done  had  the  In- 
jured person  been  In  perfect  health.  It  Is 
the  general  character  of  the  act  and  not  the 
particular  result,  that  the  law  regards. 
•  •  •  There  is  a  plain  difference  between 
the  wrongful  act  and  Its  consequences,  for 
when  a  wrongful  act  Is  done  the  wrongdoer 
must  answer  for  all  proximate  consequences, 
although  he  may  not  have  foreseen  or  an- 
ticipated the  particular  form  or  character  of 
the  resultant  injury."  The  doctrine  of  this 
case  Is  approved  in  Olore  v.  Mclntire,  120  Ind. 
262,  22  N.  B.  128;  Railway  Co.  v.  Nitsche, 
126  Ind.  229,  20  N.  E.  51;  Sewing  Maeh.  Co. 
V.  Richter,  2  Ind.  App.  331,  28  N.  E.  448.  In 
the  last  case  cited  the  court  says:  "Every 
rational  being  is  responsible  for  his  careless 
acts,  and  the  consequences  which  follow,  ac- 
cording to  the  practical  application  of  the 
laws  of  cause  and  effect  whether  he  was  able 
to  anticipate  the  particular  result  or  not." 
Quotation  is  there  made  from  Shear.  &,  R. 
Neg.  §  29:  "The  practical  solution  of  this 
question  appears  to  us  to  be  that  a  person 
guilty  of  negligence  should  be  held  responsi- 
ble for  all  the  consequences  which  a  prudent 
and  experienced  man,  fully  acquainted  with 
all  the  circumstances  which  In  fact  existed, 
whether  they  could  nave  been  ascertained  by 
reasonable  diligence  or  not,  would  have 
thought  at  the  time  of  the  negligent  act, 
reasonably  possible  to  follow,  If  they  bad 
been  suggested  to  his  mind." 

3.  It  is  further  urged  that  there  Is  no  lia- 
bility upon  appellant  because  the  work  was 
in  the  hands  of  and  under  the  control  of  In- 
d^endent  contractors,  for  whose  negligence 
the  employer  cannot  be  called  upon  to  re- 


spond. In  this  case  appellant  procured  from 
the  city  council  a  permit  authorizing  him  to 
occupy  with  his  building  materials  the  street 
In  front  of  his  property,  "but  without  author- 
ity to  obstruct  any  street  alley,  or  gutter  so 
as  to  prevent  the  free  passage  of  persona,  ve- 
hicles, or  water  upon  or  along'  the  same." 
The  contractors.  In  occupying  the  street  with 
appellant's  materials,  were,  of  course,  enti- 
tled to  the  protection  of  this  permit.  As  was 
said  by  Lotz,  J.,  in  Dehority  v.  Whitcomb, 
13  Ind.  App.  558,  41  N.  B.  1059:  "It  la  well 
settled  that  where  one  lets  a  contract  to  an- 
other to  do  a  particular  lawful  work,  reserv- 
ing to  himself  no  control  over  such  work,  ex- 
cept the  right  to  require  It  to  conform  to  the 
contract,  or  to  a  particular  standard  when 
completed,  he  Is  not  liable  for  the  negligence 
of  the  contractor,"  proper  care  having  been 
exercised  in  his  selection.  It  Is  urged  by  ap- 
pellant that  the  cases  of  Zimmerman  v.  Baur, 
11  Ind.  App.  007.  39  N.  E.  299,  and  Ryan  v. 
Curran,  64  Ind.  345,  establish  his  nonliability 
upon  this  theory.  By  Zimmerman  v.  Baur, 
following  the  Ryan  Case,  this  court  hdd  that, 
when  an  abutting  lot  owner,  by  virtue  of  his 
rights  In  the  adjoining  street,  desire  to  lay 
a  drain  in  the  street,  he  may  lawfully  so  do; 
and  If  he  employs  another,  who  Is  competent, 
as  an  index>endent  contractor,  to  put  In  the 
ditch,  he  la  not  responsible  for  the  latter^s 
negligent  failure  to  restore '  the  street  to  Its 
former  safe  condition.  By  Ryan  v.  Curran 
the  supreme  court  decided  that  a  lot  owner 
might  employ  another,  who  Is  competent,  to 
construct  a  house  for  him,  and  as  a  part  of 
the  work  to  dig  a  hole  in  the  sidewalk,  15 
feet  deep;  but  that  the  owner  was  under  no 
obligation  to  place  guards  about  the  hole,  and 
keep  the  highway  safe  for  public  travel  dur- 
ing the  time  of  building  the  entire  construc- 
tion, control  of  the  work  having  been  Intrust- 
ed to  the  independent  contractor.  By  this 
decision  the  court  overruled  Silvers  v.  Nerd- 
Ilnger,  30  Ind.  53,  wherein  It  had  been  held 
that  whei*e  such  a  hole  or  area  was  "dug  by 
permission  of  the  dty  authorities,  who  had 
exclusive  control  over  the  streets,  it  was  a 
special  favor  granted  to  Nerdllnger  &  Oppen- 
helmer  alone  as  the  owners  of  the  lot,  and  the 
benefits  resulting  therefrom  inured  exclusive- 
ly to  them,  and  It  was  their  duty  to  use  every 
reasonable  care  that  the  privilege  thus  grant- 
ed should  be  so  exercised  as  not  to  become  a 
nuisance,  or  produce  Injury  to  others;  and 
sound  policy,  as  well  as  Justice,  requires  tliat 
they  should  be  held  responsible  for  any  in- 
Jury  caused  by  a  neglect  of  that  duty."  The 
writer,  expressing  his  Individual  views.  Is 
strongly  of  the  opinion  that  the  earlier  case  Is 
right,  and  that,  while  an  abutting  lot  owner 
Is  entitled  to  the  reasonable  and  proper  use 
of  a  street  for  the  purpose  of  laying  drains 
therein,  or  placing  building  materials  thereon 
(this  right  being  subject  to  reasonable  regula- 
tion by  the  municipal  authorities),  yet  that  in 
the  enjoyment  of  that  right  whether  under  ex- 
press license  or  Mmply  by  virtue  of  -his  owner- 
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ship,  he  must  exercise  It  wltb  due  reeard  to 
tbe  rights  of  the  public,  and  with  due  care 
that  they  be  not  nnnecesaarily  and  unrea- 
sonably tnjurloualj  affected  thereby.  In 
short,  that  If  a  man  personally  <n:  by  bis 
contiactor  dig  tq»  the  street  for  his  inlTate 
ben^t.  he  must  use  due  care  to  guard  his 
excaTalion,  and  restore  the  highway  to  Its 
former  copdltlon;  or,  If  he  causes  his  build- 
ing materials  to  be  placed  upon  the  street,  he 
must  use  doe  care  to  prevent  mischief  being 
occasioned  tberelqr.  As  stated  In  Wood  t. 
Mears.  12  Ind.  515,  oturtlng  from  0'I<lnda  t. 
Lothrop,  21  Pick.  292,  the  owner  Is  privileged 
to  exerelae  the  right  In  question,  "provided 
be  takes  care  not  improperly  to  obstruct  the 
street"  As  declared  In  Palmer  v.  Silver^ 
tbom,  32  Fa.  St.  65,  'it  iB  a  right  to  be  exer- 
cised under  respon^tUty  for  all  Injury  aris- 
ing from  an  unreasonable  or  n^llgent  use  of 
It"  Nor  can  he.  In  the  writer's  opinion, 
avt^d  tbe  duty  bF  trsnsferrlng  the  privilege 
to  another  to  exercise  It  for  bis  benefit  The 
language  of  the  court  hi  Babbi^e  t.  Powers, 
lao  N.  T.  2S1.  28  N.  B.  132,  la  apn^: 
"The  Derson  rec^vlng  the  license  Is  held  to 
Impliedly  agcw  to  perform  the  act  permitted 
with  due  care  for  tbe  safety  of  the  public, 
and  Is  made  liable  tm  any  violation  of  duty  In 
this  regard."  This  du^  resting  upon  the 
owner,  he  cannot  shift  the  burden  to  other 
.shoulders.  1  Shear.  &  B.  Neg.  1 176;  Bower 
V.  Peato.  86  Law  Times  (N.  S.)  821;  Hughes 
T.  Praclval,  8  App.  Cas.  443;  Orf^  v.  Pul- 
len,  117  B.  a  li.  970. 

We  axc^  however,  of  the  opinion  that  what- 
vree  be  tiie  rule  as  to  Independent  contractors* 
Interferences  wltb  highways,  appellant  can- 
not under  the  facte  of  this  case,  claim  the 
benefit  of  It  So  much  the  finding  as  bears 
directly  upon  this  question  Is  as  follows: 
About  April  1,  1892,  appellant  contracted  with 
Green  &  Demerly,  for  $1,095.75,  to  tear  down 
Us  old  building,  and  do  Uie  brick  and  stone 
work  for  the  new  one;  they  to  dean  and  use 
In  the  new  bnfldlng  All  of  the  old  brick  snita- 
Ue  therefw,  and  furnish  tbe  requisite  new 
ones.  A  few  days  thereafter  It  was  mutually 
agreed  between  fy>pellant  and  Oreen  &  Dem< 
erly  and  one  Martin  that  *'Martin  should  have 
the  Job  of  tearing  down  said  old  building, 
deanlng  the  bridk  thweof,  and  removing  the 
worthless  rubbish"  for  $130,  to  be  paid  by  ap- 
pelant uid  deducted  from  said  flist  contrail 
price.  Appellant  "exercised  no  control  over 
Martin  or  bis  employes  In  directing  how  said 
work  was  to  be  done,  except  that  he  directed 
Martin  to  place  and  pile  on  Feny  street  im- 
mediately north  of  aiH>elIant*s  part  ot  said  lot 
such  of  the  brick  as  were  to  be  used  to  said 
proposed  new  buOdlng,  but  Hi&  not  direct  him 
to  pile  or  place  any  of  said  brick  to  the  gutter 
of  said  street"  Martto  did  pile  them  In  this 
street  extending  from  near  the  middle  there- 
of to  the  appellant's  cuibstone,  and  complete- 
ly fining  up  the  gutter.  It  will  be  observed 
that  to  the  contracte  there  Is  no  qteqlfic  men- 
tion of  the  disposition  to  be  made  of  these  aid 
tvick  aftec  being  deaned,  other  than  that 


Oreen  &  Demeily  wwe  to  use  them  to  the 
new  bulldliv.  As  a  matter  of  t&cU  appellant 
did  assume  to  direct  where  the  bride  should 
be  placed,  and  they  were  placed  thare  to  the 
street  "Immediately"  norib  of  his  lot;  and  re- 
mained there,  with  his  knowledge,  for  more 
than  three  wedES.  It  Is  true,  he  did  not  ex> 
pressly  direct  them  to  be  put  to  tbe  gutter- 
but  the  gutter  was  to  that  part  of  the  street 
whereon  they  were  to  be  placed.  His  dbreo> 
tlons  having  been  compiled  with,  he  Is  not  to 
position  to  say  that  he  Is  not  respoiulble  for 
the  wrong.  Whenever  the  wrong  results 
from  ft  compliance  with  the  employer's  or- 
ders, he  must  always  respcmd. 

Counsd  also  argue  that  because  neither 
appellant  nor  appellee  bad  any  notice,  ex- 
pectotlon,  cx  tar  that  tbe  buUdmg  would 
fiill,  therefore  appellant  cannot  be  charged 
with  negligence  without  convicting  appellee 
of  contributory  negligence.  The  argument 
might  perhaps,  be  deemed  wdl  founded  were 
we  dealing  merely  with  the  excavation  and 
Ito  results,  ss  then  the  same  condition  which 
would  charge  the  one  with  Imputed  knowl- 
edge might  be  suffldent  fOr  the  other,  ttadr 
opportunities  and  obllgatlcHis  to  observe  be- 
ing equal.  The  fallacy  In  the  argument  lies 
In  the  fact  that  appellant  was  undoubted- 
ly guilty  of  ft  nuisance  In  obstructing  the  gut- 
ter with  his  brick.  EUiott  Roads  &  S.  477. 
The  natural  tendency  at  this  act  was  to  in- 
jure his  neighbors,  and  Infringe  upon  their 
rights.  For  this  wxvHig  ai^  Ite  cmsequences, 
be  must  answer,  even  though  tbe  latter  vrere 
hoot  foreseen;  but  appellee  was  not  reqidred 
to  take  steps  by  shortog  up,  eto.,  to  protect 
bis  properly  agatost  &e  unexpected  and  un-  ' 
foreseen  results  of  qipdlant's  wrong.  Even 
If  the  contractM's  negligence  in  digging  be- 
low the  bottom  of  the  wall  ctmtributed  to  pro- 
duce tts  fall,  stin  that  would  not  relieve  ap- 
pdlant  from  liability  for  his  wrong.  Jud|^ 
meat  affirmed.  y 

BOSS,  3^  diBsentHL 

m  iDd.  App.  470) 

PAPH  T.  ROMBT. 
(Appellate  Court  of  Indiana.    Dec  17,  1896.) 

Sua— COSBTRUCTION   OF   CONTRACT— CONDITIONS 
— Vbrdiot — CONSTRCOnOIf. 

1.  A  cootract  procured  hj  a  plaintiff  for  s 
■ale  of  defendRnri  patent  right  and  of  the  prlr- 
Uege  of  manufactorlnz  tbe  patented  article, 
provided  that  the  purcnaser  conid  "withdraw 
from  Bald  baslneiis  within  one  year  If  be  so  de- 
sired"; and  plaintiff  testified  that  at  the  time 
the  sue  wan  made,  he  afcreed  with  the  pur- 
chaser that  the  latter  "could  have  the  privilege 
of  withdrawing  his  money."  with  interest  at  8 
per  cent.,  at  any  time  within  a  year.  Hdd  to 
be  A  sale  on  condition,  and  not  an  absolnte  sale 
with  a  privily  of  repurchase  or  resale,  though 
the  wonls  "repurchase"  and  "resale"  were  used 
in  tbe  iDStmment. 

2.  Special  findinn  by  the  Jury,  that  plaintiff 
had  rendered  serTicea  as  afcetlt  of  a  certain  firm; 
that  before  the  firm  was  created,  he  had  render- 
ed services  for  one  who  thereafter  became  a 
member:  and  that  such  firm  was  not  formed 
until  January  1,  1883, — nefratlTc  a  claim  that  a 
vex^Uct  for  ft  certato  sum  for  servtces  as  agent 
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of  the  firm  was  aiven  for  servicefl  rendered  be- 
fore Jaonary  1, 1883. 

On  rehearing.  Denied. 

Vor  former  opinion,  f«e  44  N.  B.  654. 

DAVIS,  J.  On  petition  for  rehearing  coun- 
sel for  appellee  contend  that  the  contract 
between  Pape  and  Pfelffer,  entered  Into  on 
the  2d  of  January,  1SS3,  was  an  absolute 
sale  by  Pape  to  Pfelffer,  with  a  contract  on 
the  part  of  Pape  to  repurchase  of  Pfelffer, 
at  Pfeiffer's  option  of  selling  within  one  year. 
Therefore  counsel  for  appellee  insist  that  the 
contract  between  Pape  and  Pfelffer  was  a 
contract  to  repurchase,  and  that  it  was  not 
a  contract  of  conditional  sale,  or  for  a  re- 
scission of  sale.  Wright  testified  that,  in  the 
sale  made  by  him  for  Pape  to  Pfelffer  on 
December  30,  1882,  it  was  agreed  that  Pfelf- 
fer "could  have  the  privilege  of  withdraw- 
ing his  money"  with  interest  at  8  per  cent, 
at  any  time  within  the  year.  When  the 
agreement  was  reduced  to  writing  between 
Pape  and  Pfelffer,  It  was  expressly  stipulat- 
ed therein  that  "the  purpose"  of  the  contract, 
among  other  things,  was  to  enable  Pfelffer 
"to  withdraw  from  said  business  within  one 
year  If  he  so  desires."  Strictly  speaking,  the 
contract  between  Pape  and  Pfelffer  may  not 
be  a  conditional  sale,  nor  do  Its  terms  pro- 
Tide  for  a  rescission  of  the  contract;  but  it 
was  a  contract  upon  the  condition  that,  If 
said  Pfelffer  was  not  satisfied  with  his  in- 
vestment therein  at  any  time  within  one 
year,  he  had  the  right  to  withdraw  his  mon- 
ey, with  Interest.  The  use  of  the  words  "re- 
purchase" and  "resale,"  in  the  contract  be- 
tween Pape  and  Pfelffer,  did  not,  under  the 
circumstances,  change  the  nature  of  the 
transaction.  In  other  words,  whatever  name 
may  be  given  to  the  transaction,  there  was 
what  may  be  termed  a  "string"  to  the  sale 
made  by  Pape  to  Pfelffer,  through  Wright, 
which  In  the  end  entirely  defeated  the  sale. 
The  condition  which.  In  the  end,  defeated  the 
sale,  so  that  no  benefit  was  derived  there- 
from by  Pape,  was  made  by  Wright  It  Is 
clear  that  Wright  failed  to  find  a  purchaser, 
In  accordance  wltb  the  agreement  between 
him  and  Pape,  who  was  willing  and  able  to 
pay  Pape  unconditionally  a  sum  In  excess  of 
$5,000  for  his  Interest  in  the  latter's  patent. 
In  other  words,  the  agreement  made  be- 
tween Wright  and  Pfelffer  for  the  sale  by 
Pape  to  Pfelffer  was  that  Pfelffer  should 
have  the  privilege  of  withdrawing  the  pur- 
chase price  paid  by  him  to  Pape,  with  inter- 
est, within  one  year,  and  when  the  contract 
founded  upon  the  agreement  was  reduced  to 
writing  between  Pape  and  Pfelffer,  it  was 
provided  therein  that  "this  contract  Is  made 
•  *  *  to  enable  said  Pfelffer  to  withdraw 
from  said  business  within  one  year  if  he  so 
desires."  The  written  contract  between 
Pape  and  Pfelffer,  when  construed  as  an  en- 
tirety in  the  light  of  the  situation  and  rela- 
tion of  the  contracting  parties,  the  object  to 
be  accompllBhed,  and  the  sarronndlng  dr* 


cumstances,  clearly  ^hows  that  the  sale  ne- 
gotiated by  Wright  for  Pape  to  Pfelffer  was 
upon  the  condition  that,  if  said  Pfelffer  was 
not  satisfied  therewith  at  any  time  within 
one  year,  Pape  was  bound  to  return  to  Pfelf- 
fer the  money  invested  by  him  therein,  with 
Interest.  Wood  v.  Llndley  (Ind.  App.)  40  N. 
B.  283.  In  other  words,  the  "purpose"  of 
the  contract,  as  expressly  written  therein, 
was  to  protect  Pfelffer  by  giving  him  the  op- 
tion of  withdrawing  the  money  Invested  by 
htm,  with  Interest,  within  one  year.  The  fact 
that,  in  some  places  In  the  instrument,  the 
transaction  is  referred  to  as  a  sale  of  an  In- 
terest In  the  letters  patent  by  Pape  to  Pfelf- 
fer, with  an  agreement  to  repurchase  the 
same  by  Pape  at  the  option  of  Pfelffer,  does 
not  destroy  the  effect  of  the  clear  and  ex- 
plicit language  showing  that  Pfelffer  was 
only  investing  his  money  In  the  business  on 
the  express  condition  that,  at  his  option,  he 
might  withdraw  It  at  any  time  within  one 
year.  It  Is  conceded  that,  In  pursuance  of 
the  terms  of  the  contract,  he  did  withdraw 
the  money  invested  in  the  business,  with  in- 
terest, within  one  year. 

It  is  also  earnestly  Insisted  by  counsel  for 
appellee  that  "the  facts  found  by  the  Jury 
establish  the  ultimate  fact  that  the  $1,250  al- 
lowed by  the  Jury  were  for  other  sales  than 
the  Pfelffer  sale."  The  contention  Is  that: 
"The  first  item  of  Indebtedness  was  ?500,  on 
account  of  the  purchase  made  by  Wright  for 
Pape,  for  which  Pape  agreed  to  pay  Wright 
$500.  The  second  item  was  for  a  sale  made 
to  William  Fleming  by  Pape  without  condi- 
tion, for  which  Pape  agreed  to  pay  Wright 
$750  for  a  one-third  Interest  in  the  Jonathan 
Fleming  road  leveler  and  grader,  and  for 
commission  upon  a  sale  to  William  Fleming 
of  a  one-third  Interest  in  the  Bauer  swing." 
In  other  words,  that  the  $500  was  "on  ae- 
count  of  the  purchase  made  by  Wright  from 
Jonathan  Fleming  for  Mr.  Pape  of  the  orig- 
inal road  grader  patent,"  and  that  the  $750 
was  for  the  sale  of  a  one-third  In  the  road 
grader  patent  to  William  Fleming  "for  Mr. 
Pape  by  Mr.  Wright"  As  to  the  first  Item, 
the  Jury  expressly  find,  in  answer  to  inter- 
rogatories, that  $500  was  for  services  of 
Wright  in  assisting  Pape  "In  purchasing  of 
Jonatlian  Fleming  an  Interest  in  his  road  lev- 
eler patent."  In  answer  to  another  Interrog- 
atory, the  jury  expressly  find  that  said  $500 
was  for  services  rendered  by  Wright  "as 
agent  and  employ^  of  the  Fleming  Manufac- 
turing Company."  The  jury  also  find  that 
Pape  paid  Wright  something  over  $300.  It 
is  not  found,  however,  that  such  payment 
was  made  on  the  services  In  connection  with 
the  purchase  of  the  Jonathan  Fleming  pat- 
ent In  answer  to  another  Interrogatory,  the 
jury  find  that  Wright  performed  services 
"for  the  defendant  In  selling  graders  before 
January  1,  1SS3,  and  while  defendant  was 
acting  for  himself  In  such  business."  The 
Inference,  therefore,  is  that  the  $300  was  paid 
on  services  In  selling  graders  before  Jannary 
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1.  1883.  Anotber  Inference  it  that,  as  the 
Flemlug  ManufactnriDg  Companr,  composed 
of  Charles  Pape,  William  Fleming,  and 
Charles  PfelCTer,  was  not  formed  and  did  not 
begin  bosiness  until  January  1,  1883,  the 
serricee  by  Wright  as  agent  and  employ^  of 
the  Fleming  Manufactorlng  Company  were 
rendered  after  January  1,  18S3.  Ab  to  the 
secMid  item,  the  Jury  expressly  find  that  "the 
firm  of  Charles  Pape,  William  Fleming,  and 
Charles  PfeifFer  was  not  formed  and  did  not 
begin  business  until  January  1,  1883,"  and 
that  they  allow  plaintiff  $750  "for  services  of 
said  Wright  as  the  employs  of  the  Fleming 
Manufactorlng  Company,  composed  of  the 
defendant,  William  Fleming,  and  Charles 
FfeifTer."  It  Is  clear,  therefore,  that  the  $750 
was  not  allowed  on  account  of  the  saJe  of  the 
patent  to  William  Fleming  prior  to  January 
1,  1883,  bnt  that  It  was  allowed  for  serrlces 
rendered  for  William  Fleming  and  his  asso- 
ciates aftei*  January  1,  1883.  The  Jury  also 
find  that  suit  was  brought  "by  Wright 
against  Pape,  Fleming,  and  FfeifTer,  for  the 
value  of  senrlces  in  making  the  sales  of  the 
machines  spoken  of  In  the  complaint,  and  the 
expenses  Incurred  In  making  such  sales,"  in 
which  action  judgment  was  recovered  for 
$500.  and  that  the  Judgment  was  paid. 
Whether  any  other  services,  except  as  here- 
inbefore Indicated,  were  rendered  by  Wright 
for  said  firm,  does  not  appear  In  the  findings 
of  the  Jury.  We  cannot  concur  with  the 
Tlew  of  counsel  that  the  answers  of  the  Jury 
to  the  Interrogatories  clearly  and  conclusive- 
ly show  that  tlie  appellee  was  entitled  to  re- 
cover fl,250  from  appellant  for  services  ren- 
dered in  1881  and  1882,  in  the  purchase  made 
of  Jonathan  Fleming  and  In  the  sale  made  to 
William  Fleming,  and,  therefore,  that  the  er- 
ror for  whldi  the  Judgment  of  the  trial  court 
was  reversed  was  harmlen.  Petition  for  re- 
hettrioff  overruled. 


(IT  iBd.  App.  m) 

WHITE  et  al  v.  SHBETZ.  ^ 
(Appellate  Court  of  Indiana.    Dec.  80,  1896.) 

APPKAL— BeVISW— CONrUCTIBO  EVIDBNOB. 

A  verdict  based  on  conflicting  evidence  will 
mot  be  disturbed. 

Appeal  from  circuit  court,  Benttm  ooonty; 
!IJ.  Z.  Wiley,  Judge. 

Action  by  Marietta  Sheetz  against  William 
J.  White  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Fraaer  &  Isham,  for  aj^iellants.  Wad»- 
.worth,  Smith  &  Gray*  for  appellee. 

RBIITHARD,  J.  Appellants'  counsel  ask 
OS  to  reverse  this  case  on  the  evidence.  In 
their  original  brief  they  entirely  fail  to  point 
out  wherein  the  evidence  is  Insufficient.  This 
(Hniflslon  they  seek  to  supply  in  their  reply 
brief,  but  counsel  should  have  stated  their 
reascHis  more  explldtly  in  their  opening  brief. 
We  have,  howevor,  examined  the  evidence. 


and  find  tt  sufficient  to  sustain  the  verdict 
The  appellee  leased  to  the  appellants  certain 
real  estate  for  the  term  of  one  year.  After  the 
term  expired,  the  appellants  held  over,  and 
paid  rent  to  appellee,  which  was  received  by 
her.  There  is  a  conflict  In  the  evidence  as  to 
whether  this  holding  over  was  under  the  orig- 
inal tenancy,  or  whether  a  new  contract  was 
entered  into  between  the  parties  for  another 
specified  term.  The  Jury  found  the  holding 
over  was  under  a  new  agreement  There  la 
evidence  to  support  tbiz  finding.  Judgment 
affirmed. 

(UXnO.  App.  «0 
SUfONS  V.  BBAVER. 
(iMwdlsteOoort  of  Indiana.   Dee.  81^  i886L) 
ArpsAi.—  iRSDFVioianT  BpMinoATioif  or  Baaon. 

Under  .the  requirement  that  appellant 
must  state  specifically  wherein  the  rullDg  com-- 
plalned  of  is  erroneous,  a  point  Is  not  made,  as 
to  a  stipulation,  where  appellant's  counsel,  In 
their  brief,  say,  "We  simpijr  call  the  attentim 
of  the  court  to  the  statement  and  desire  it  to 
give  full  force  to  our  affreement,  and  express 
the  hope  that  It  will  not  be  necessary  to  consid- 
er this  qaestlon." 

On  petition  for  rehearing.  Overruled. 
For  tanaat  r^ort,  see  43  N.  B.  972. 

LOTZ,  O.  J.  The  i^^lant  Insists  that  the 
court  tailed  to  dispose  of  two  of  his  conten- 
tions «i  the  fwmw  hearing.  The  aH>eUetfe 
claim  was  not  filed  SO  days  before  the  final 
settlement  oC  ttie  eetate,  and  it  Is  insisted  that 
it  was  barred  under  the  prorMons  of  sectlMi 
2465,  Boms'  Rev.  St  1S94  (sectton  2810,  Hoi^ 
ner's  Rev.  St  1806).  See,  also,  Roberta  v. 
Spencer,  112  Ind.  81,  18  N.  E.  127;  Schriehte 
V.  Stilee*  Estate,  127  Ind.  472,  26  A  77, 
1009.  It  appears,  bonrever,  that  there  were 
pending  exceptions  to  the  crakflrmation  of  the 
report  t^r  interested  parties,  and  the  appellee 
bad  ivepaied  and  was  ready  to  show-  to  the 
court  certain  teast^  wliy  his  cdalm  should  be 
allowed,  notwithstanding  the  filing  at  the  re- 
port when  It  was  agreed  between  the  B|ipel- 
lanf  s  counsel  and  appellees  counsel  that,  it 
appellee  would  r^aln  from  and  withdraw  the 
showing,  and  not  attonpt  to  prevent  tlie  con- 
firmation ot  file  report  iu>pellee'8  rights  to 
have  his  daim  allowed  should  not  be  prejn* 
diced  In  the  least,  and  that  the  same  might  be 
beard  and  tried;  that,  acting  upon  this  agree- 
ment the  appellee  did  not  present  his  show- 
ing, and  allowed  the  report  to  be  heard. 
Whether  «  not  this  showing  Is  sntiflclent  to 
avoid  the  statute  we  need  not  determine.  In 
hie  or^hMl  brief  the  appellant  did  not  dlscuse 
the  effect  ot  this  agreement  This  language 
Is  nsed;  "We  simply  call  the  atteoflon  ot  the 
court  to  tlie  statement,  and  desire  It  to  give 
full  force  to  our  agreemait,  and  express  the 
hope  that  it  will  not  be  necessary  to  consider 
this  qnestlon."  A  party  cannot  be  regarded 
as  having  stated  a  point  when  he  does  no  more 
than  assert,  in  general  terms,  that  a  ruling  la 
erroneous.  HemustpolntoutspeclScallywhtsre- 
in  the  ruling  cc»nplalned  ot  la  eooneons.  A 

t  denied. 
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mere  geneml  assertion  that  a  nillng  Is  erro- 
neoos  Is  not  the  mstbing  of  a  point.  Railway 
Co.  V.  Berry,  8  Ind.  App.  63,  71,  35  N.  B.  565, 
and  36  N.  E.  646.  We  did  not  dispose  of  this 
queetlcm  on  the  former  hearing  for  the  reason 
that  we  did  not  consider  the  point  made. 

On  the  trial  of  the  cause  the  ap[)tilant  of- 
fered In  evidence  a  contmct  of  settlement, 
made  betwe^-i  the  appellant's  decedent  and  the 
appellee.  In  which  the  appellee  made  no  claim 
for  the  services  now  In  controversy.  This 
offer  was  excluded.  The  settlement,  however, 
was  made  by  the  decedent,  as  trustee,  and  the 
appellee,  as  manager  of  the  Ft.  Wayne  Lum- 
ber Company,  and  not  by  either  of  them  In 
his  individual  capacity.  -There  was  no  error 
In  excluding  It   Fetitlon  oTerroled. 


ae  Ind,  App.  6U) 

ROUTER  V.  MILLER. 
(Appellate  Court  of  Indiana.    Dec.  30,  1896.) 
Petition  for  rehearing.  Overruled. 
For  fcffmec  decision  see  44  N.  E.  51. 

GAVIN,  J.  Impressed  not  only  with  the 
ability,  but  with  the  earnestness  with  which 
counsel  for  appellee  urge  their  petition  for  re- 
hearing, we  have  endeavored  to  give  to  the 
questions  InvcAved  that  further  consideration 
which  they  demand,  but  are  still  imable  to 
accede  to  the  correctness  of  the  positions  as- 
sumed by  counseL  The  note  in  suit  was  dat- 
ed in  1878,  and  was  due  in  12  months.  De- 
cember 8, 1880,  the  following  indorsement  was 
entered  upon  it:  "Interest  on  this  note  re- 
duced to  ^ight  per  cent  from  date,  and  time 
extended  while  the  interest  la  kept  paid  to  the 
present  amount"  It  Is  now  contended  that 
by  virtue  of  this  Indorsement  the  time  was 
so  extended  that  the  note  was  not  due  until 
appeUee,  by  his  tender,  ^ected  no  longer  to 
keep  the  loan,  and  that  consequently  no  at- 
torney's fees  chargeable  to  him  could  be  In- 
curred prior  to  such  default.  It  would  be 
sufficient  answer  to  this  position  to  say  that 
upon  the  original  presentation  of  this  cause  no 
claim  was  advanced  that  by  reason  of  this  In- 
dorsement the  debt  was  not  due  when  the  note 
went  Into  the  hands  of  Ayres  &  Jones,  and 
that  it  !a  now  too  late  for  such  contention  to 
be  heard.  Passing  that  question,  and  any 
oth^  that  might  be  raised  as  to  the  merits 
of  tUs  contention,  and  assuming  that,  as 
claimed  by  appellee,  there  was  no  default  up- 
on his  part,,  and  no  maturing  of  the  note  so 
long  as  the  Interest  was  kept  down  to  the 
amount  then  due,  the  time  of  the  extensifm 
bad  long  passed  by,  and  the  note  matured  by 
reason  of  his  failure  to  keep  the  Interest  down 
to  that  sum.  According  to  the  computation  of 
appellee's  couns^  attached  to  their  original 
brief,  the  interest  due  Deceaib»-  8,  1880,  was 
$222.44,  According  to  the  same  calculations, 
the  interest  due  July  31,  1^6,  was  $221.17, 
and  the  amount  due  April  15, 18S7,  was  f230.- 


GO.  Thus  there  was  default  In  the  payment 
of  Interest  at  least  twice  prior  to  the  death  of 
the  decedent. 

It  Is  urged  that,  since  the  evidence  dls- 
cl(»es  but  one  subject  of  dispute  prior  to 
the  tender,  we  should  assume  or  Infer  that 
this  was  the  only  matter  then  in  ccmtroversy. 
One  objection  to  this  position  Is  that  the  evi- 
dence Introduced  does  not  purport  to  cover  or 
Include  all  tbat  took  place  between  the  par- 
ties relative  to  the  note  before  the  tender.  It 
shows,  Indeed,  that  there  was  a  dispute  about 
the  $600,  but  It  does  not  show  that  the  con- 
troversy was  limited  to  that  point.  More- 
over, It  does  affirmatively  appear  that  at  the 
time  of  the  trial  there  were  other  matters  In 
dispute,  notably  as  to  the  rate  of  interest  from 
Its  date  to  the  time  of  the  Indorsement.  So 
far  as  Is  made  to  appear  by  the  evidence,  the 
attorney's  fees  may  have  been  specifically  de- 
manded at  the  time  of  the  tender.i  It  may  be 
possible  that,  such  fact,  if  true,  being  within 
the  knowledge  of  the  appellant,  the  Jury 
might,  from  his  faDure  to  so  prove,  have  In- 
ferred the  nonexistence  of  the  fact;  but  coun- 
sel require  of  us  that  we  should  go  much  fur- 
ther, and  declare  as  a  matter  of  law  that  this 
was  the  case.  We  do  not  teel  anth«lzed  to 
no  do. 

It  Is  further  contended  that,  because  the  evi- 
dence disdoses  no  other  disputed  matter  at 
that  time,  we  should  conclude  that  no  services 
were  rendered  save  those  touching  the  |600 
payment,  and  that  the  employment  of  the 
attorneys  was  limited  to  the  adjustment  at 
that  matter  alone.  As  to  this  pn^MsltlNi, 
like  the  other,  the  utmost  whic^  appellee  conid 
demand  would  be  that  the  Jury  might  ttius 
conclude,  while,  to  sustain  the  appellee's  posi- 
tion, we  must  declare  that  this  Is  the  only  In- 
ference fairly  deduclble  from  all  the  facts  and 
circumstances  of  the  case.  We  are,  howevw. 
of  opinion  that  it  was  at  least  fairly  infcM.- 
ble  that  the  note  was  In  attorney's  hands  gen- 
erally for  collection.  That  under  the  facts  of 
this  case  the  insufflciency  of  the  amount  of  the 
tender  was  not  waived,  we  still  think  clear. 
In  each  of  the  cases  cited  to  sustain  the  op- 
posite contention  (where  the  questlcm  Involved 
was  one  of  tender),  save  lambert  v.  MllJer, 
38  N.  J.  Eq.  117,  It  was  held  that  some  ob- 
jection to  the  tender  was  waived,  because  the 
party  had  placed  his  refusal  to  accept  it  upon 
some  other  ground,  or  had  d<me  some  act 
which  prevented  a  formal  and  proper  tender. 
Here  the  evidence  Is  wholly  silent  as  to  wheth- 
er  or  not  any  reason  for  the  refusal  was  given. 
It  simply  shows  that  the  offer  of  so  mudi 
money  was  made,  and  the  offer  declined.  Ap- 
pellant is  not  shown  to  have  done  anything 
to  mislead  appellee  or  throw  him  off  his  guard. 
So  far  as  appears,  they  were  dealing  with  one 
another  at  arm's  length,  each  one  upon  his 
guard,  and  each  one  standing  upon  his  legal 
rights.  If  any  different  state  of  facte  existed, 
the  evidence  has  not  been  produced  to  eatab* 
llsh  it   Petition  overmled. 
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(17  lad.  App.  261) 

PITTSBURG,  C,  C.  &  ST.  U  BY.  CO.  T. 
HA.YS  et  al.i 
(Appellate  Court  of  Indiana.  Dec.  30,  1896.) 
Municipal  Corpoiutioxs— Stksbt  Ihprotkhbjit 

— COXSTECOTIO!!  OF  ORDINAHGR— JcBIBDlO 
TlOX  OP  APPBI.LATB  CoURT. 

1.  mie  eonfentfon  bj  a  railroad  company  that 
its  right  of  way  could  not  be  benefited  by  a  pro- 
posed fmprov«nent  In  a  street,  and  to  charge  the 
costs  thereof  on  the  right  of  way  would  be  tak- 
ing property  without  due  proceea  of  law,  goes 
to  the  conetraction  and  application  of  a  statute, 
but  does  not  inTolve  its  constitationality. 

2.  Homer's  St.  S  G662a,  proTiding  that  the  ap- 
pellate court  "Bhul  not  have  jurisdiction  in  any 
case  where  tiie  oonstitatlonaiity  of  a  statute, 
federal  or  state,  or  the  validity  of.  an  ordinance 
of  a  municipal  corporation  is  in  question,  and 
such  question  is  duly  presented,"  does  not  apply 
to  cases  inroMag  matters  of  form  In  an  oral- 
nance,  or  to  Irregularities  in  the  proceedings  of 
the  municipal  authorities. 

3.  Where  the  declaratory  resolution,  and  the 
notice  thereof,  and  the  notice  to  contractors, 
and  the  contract  itself  states  tliat  streets  to  be 
improved  were  In  the  town  of  D.,  Ind.,  it  is  suf- 
fident,  though  neither  the  ordlDauce  nor  the 
judgment  in  direct  terms  states  that  the  im- 
provement was  within  the  corporate  limits. 

On  petition  for  rehearing.  Overruled. 
For  declslofi  on  appeal,  see  44  N.  E.  375. 

LOTZ,  O.  J.  The  appeUant,  In  Its  petition 
for  a  rehearing,  earnestly  Insists  that  ttie 
statute  authorizing  the  assessment  of  Ita 
right  of  way  la  unconstitutional;  that  for 
this  reason  this  court  had  no  jurisdiction, 
and  that  the  cause  should  have  been  trans- 
ferred to  the  supreme  court,  as  directed  by 
the  statute.  It  Is  true  that  on  the  former 
hearing  appellaufs  counsel  asked  that  the 
cause  be  transferred  to  the  supreme  court, 
with  the  suggestion  that  the  case  of  Railroad 
Co.  V.  Hanna,  68  Ind.  562,  be  overruled;  but 
we  did  not  understand  that  the  transfer  was 
asked  for  on  the  ground  that  the  statute  was 
unconstitutional.  It  will  not  be  seriously 
contended  that  a  statute  which  places  or  im- 
poses the  costs  of  the  Improvement  of  a  street 
on  the  abutting  property  la  unconstitutional. 
If  we  understood  appellant's  contention,  it 
was  that  Its  right  of  way  could  not  be  bene- 
fited by  the  improvement,  and  that  to  charge 
the  costs  thereof  upon  the  right  of  way  would 
be  taking  property  without  due  process  of 
law.  This  contention  goes  to  the  construc- 
tion and  application  of  the  statute,  not  to  Its 
constitutionality.  This  court  has  the  right 
to  construe  and  apply  the  constitution.  It 
is  only  when  the  validity  of  a  statute  is  In- 
volved, that  Jurisdiction  is  denied  it.  In  oar 
former  opinion  we  held  that  the  right  of  way 
of  a  railway  company  may  be.  benefited  by 
a  street  improvement  We  know  of  no  good 
reason  for  changing  our  holding  In  this  re- 
spect If  the  appellant's  property  was  ben- 
efited by  the  Improvement,  then  It  was  prop- 
erly assessed.  If  It  was  not  benefited,  then 
It  should  not  have  been  assessed.  The  con- 
tention alxtut  benefits  or  no  benefits  does  not 
involve  the  constitutionality  of  the  statute. 
It  l8  alao  true,  as  appellant  quotes,  ,  that  In 

>  Uotloa  to  Mt  aside  Judgmwt  and 


our  former  opinion.  In  stating  the  contention 
of  counsel,  we  used  the  expression  that  with- 
out a  benefit  to  the  abutting  property  there 
is  no  constitutional  warrant  to  seek  payment 
elsewhere,  for  it  would  be  taking  property 
without  compensation.  This  expression  does 
not  Imply  that  the  constitutionality  of  the 
statute  was  Involved.  It  was  used  in  con- 
nection with  the  contention  that  no  personal 
Judgment  could  be  rendered.  It  Is  the  pro- 
cess or  method  of  enforcing  payment  by  the 
cotirt  that  la  questioned;  not  the  constitu- 
tionality of  the  statute. 

It  is  also  Insisted  that  this  court  has  no  Ju- 
rlsdlctlon,  because  the  validity  of  an  ordi- 
nance of  a  municipal  corporation  is  necessari- 
ly Involved  in  the  controversy.  On  the  for- 
mer hearing  the  appellant  did  not  question 
the  jurisdiction  of  this  court  on  this  ground. 
It  is  true  that  the  validity  of  the  ordinance 
was  questioned,  but  the  objections  went  to 
matters  of  form,  and  to  Irregularities  in  the 
proceedings,  rather  than  to  matters  of  sub- 
stance. By  section  6ijC2a,  Hornera  St,  it  Is 
provided  that  this  court  "shall  not  have  Ju- 
risdiction in  any  case  where  the  constitution- 
ality of  a  statute  federal  or  state,  or  the  va- 
lidity of  an  ordinance  of  municipal  corpora- 
tions is  in  question  and  such  question  Is  duly 
presented."  The  manifest  purpose  of  the 
statute  is  to  reserve  certain  grave  and  Im- 
portant questions  to  the  determination  of 
the  supreme  court.  If  an  ordinance  of  a 
municipal  corporation  is  questioned  because 
it  Is  unconstitutional,  or  in  conflict  with  the 
statutes,  or  is  unreasonable,  these  are  ques- 
tions which  concern  the  public,  and  it  was 
the  legislative  Intent  to  reserve  them  for  the 
determination  of  the  supreme  court.  But  an 
objection  to  an  ordinance  which  goes  only  to 
matters  of  form  or  to  irregularities  In  the 
proceedings  of  the  municipal  authorities  Is 
not  a  question  of  that  grave  character  and 
dignity  that  affect  the  public,  and  may  prop- 
erly be  passed  upon  by  this  court.  Accord- 
ingly, this  court  has  on  former  occasions  ex- 
ercised this  power,  and  determined  the  valid- 
ity of  ordinances  when  so  assailed.  City  of 
Hammond  v.  New  York,  C.  &  St.  L.  Ry.  Oo., 
5  Ind.  App.  528,  31  N.  E.  817;  Dugger  v. 
Hicks,  11  Ind.  App.  375,  36  N.  B.  1085;  New 
Albany  Gaslight  &  Coal  Co.  t.  Crumb,  10 
Ind.  App.  300,  37  N.  E.  1062. 

It  is  lastly  contended  that  there  Is  nothing 
In  the  complaint,  proceedings  of  the  town 
board,  or  the  findings  of  the  court  to  show 
that  the  appellant's  right  of  way,  sought  to 
be  made  liable.  Is  within  the  corporate  limits 
of  the  town  of  Dunkirk,  and  that  therefore, 
there  was  no  authority  to  assess  it  with  the 
costs  of  construction.  The  declaratory  reso- 
lution, and  the  notice  thereof,  and  the  notice 
to  contractors,  and  the  contract  itself,  each 
states  that  the  streets  and  sidewalks  to  be 
Improved  were  in  the  town  of  Dunkirli,  Ind. 
It  la  true  that  neither  the  ordinance  nor  the 
judgment  In  direct  terms  states  that  the  im- 
provement was  within  the  corporate  limits, 
tranafflr  ease  d«nlad,  «  N.  n.  ««7. 
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and. 


bot  It  does  appear  that  the  appellant's  tract 
or  parcel  of  land  abutted  upon  Railroad 
■treet.  Originally,  the  word  "street"  meant 
a  paved  way  or  road.  All  atreets  are  high- 
ways, but  not  all  highways  are  streets.  The 
statutes  of  this  state  make  a  clear  distinction 
between  common  roads  or  highways  and  the 
streets  of  cities  and  towns,  Debolt  v.  Car- 
ter, 31  Ind.  355,  369;  State  v.  Morlarty,  74 
Ind.  103;  "A  street  la  a  road  or  public  way 
In  a  city,  town,  or  village."  Elliott,  Roads  & 
S.  p.  12.  The  use  of  the  word  "street"  Indi- 
cates that  It  was  not  an  ordinary  public 
highway  which  was  being  improved,  but  a 
highway  within  the  town. 

The  ordinance  was  passed  by  the  town 
board  In  the  exercise  of  the  statutory  author- 
ity to  make  local  Improvements  by  special 
assessments  on  abutting  property.  A  mu- 
nicipal ordinance  Is  a  local  law,  and  the 
same  rules  govern  In  Its  construction  as  ap- 
ply to  general  statutes.  The  presumption  la 
In  favor  of  the  regularity  and  validity  of  of- 
ficial acts.  "Prima  facie,  every  statute  la 
confined  In  Its  operation  to  the  persons,  prop- 
erty rights,  or  contracts  which  are  within 
the  territorial  Jurisdiction  of  the  legislature 
Which  enacted  it.  The  presumption  is  al- 
ways against  any  Intention  to  attempt  giving 
to  the  act  an  extraterritorial  operation  and 
effect."  Black,  Interp.  Laws,  p.  91;  End. 
Interp.  St.  8  ITl;  Stanton  v.  City  of  Chicago 
(IlL  Sup.)  39  N.  E.  987.  The  case  last  cited 
is  very  similar  to  the  case  at  bar  on  this 
point,  and  Is  directly  opposed  to  appellants 
contention.  See,  also,  Stockwell  v.  State,  101 
Ind.  1.   The  petition  is  overruled. 


08  lad.  App.  101) 

DARNELL  t.  KBLLEB  at  aL  ^ 
(Appellate  Ooort  ot  Indiuia.   De&  IS,  1890.) 

MUMIOIPAI.  ASSBBSHIKT  —  ElTVOaoniBNT  —  COM- 
FUIMT— CODITTBItOUni— DBVBIiaBS— FbAODw 

1.  A  complalot  to  foreclose  a  lien  for  asseas- 
nent  for  construction  of  a  sidewalk,  alleging 
that  plaiotiS  "completed  the  work  in  accord- 
ance with  the  ternu  and  rtlpulationi  of  tbe 
agreement,"  and  **to  the  entire  eatisfaetion  of 
the  .  departmeat  of  pablle  works  of  said  city, 
and  the  same  was  duly  accepted  by  said  de* 
partment,"  Is  sufficient,  within  Bams'  Rev.  St. 
1884,  %  878  (Homer's  Rev.  St.  1896,  |  870),  pro- 
viding tiiat.  In  pleading  performance  of  a  condi- 
tion precedent  in  a  contract,  it  la  enough  to  al- 
lege ^neratly  that  tbe  "^uty  performed  the 
eonditiona  on  hia  part." 

2.  In  an  action  to  mforce  a  lien  for  a  mnnld- 

Sal  assessment,  the  fact  that  the  work  was  not 
one  according  to  the  contract  is  not  a  matter 
of  counterclaim,  but  of  defense. 

8.  mie  board  of  public  works  being  made  aole 
judges  whether  work  for  a  municipal  Improve- 
ment has  been  done  according  to  the  contract 
(Rev.  St  1894,  {  3894),  their  acceptance  of  the 
work,  in  the  absence  of  fraud,  excludes  the  de- 
fense that  the  work  was  not  so  done,  even  if 
the  fraud  can  be  availed  of  as  a  defense  before 
being  first  used  as  a  basis  for  setting  Bride  the 
acceptance. 

4.  Fraud,  to  render  void  acceptance  by  a 
board  of  public  works  of  work  for  a  municipal 
Improvement,  must  be  on  the  part  of  the  con- 
tec  tor  in  connection  with  tbe  act  ct  the  board 

*B«h«arlng  denM* 


In  tbe  approval  of  tbe  wock.  Tliat  the  coatraet- 
or  did  not  do  the  work  hi  CompUanoe  with  tbe 
contract,  or  that  the  abutting  owner  notified  the 
board  that  the  work  was  not  d<Hie  according  to 
the  contract,  and  they  refused  to  take  notice  of 
the  information,  doea  not  taint  the  work  with 
fraud. 

Appeal  from  superior  court,  Marion  coun- 
ty; P.  W.  Bartholomew,  Judge. 

Action  by  Julius  Keller  and  others  against 
Catharine  DamelL  Judgment  for  plalntiCb, 
and  defendant  appeals.  Affirmed. 

Harding  &  Hovey,  for  appeUant.    8.  U, 

Rlchcreek,  for  appellees. 

BEINHARD,  J.  The  appellees,  as  part- 
ners, brought  this  suit  to  foreclose  a  statu- 
tory lien  for  an  assessment  for  tbe  construc- 
tion of  a  sidewalk  In  front  of  appellant's 
property,  on  North  Illinois  street.  In  tbe  city 
of  Indianapolis.  The  complaint  Is  assailed, 
by  demurrer  and  otherwise,  upon  the  alleged 
ground  "that  It  is  based  upon  a  contract  on 
the  part  of  tbe  appellees  to  construct  a  side- 
walk according  to  certain  plans  and  specifi- 
cations, and  contains  no  proper  or  sufficient 
averment  that  the  appellees  completed  tbe 
work  and  performed  all  the  conditions  of 
said  contract  on  their  part  to  be  performed." 
The  objection  is  not  well  taken.  The  com- 
plaint avers,  among  other  things,  "that  said 
plaintiffs  completed  said  work  in  accordance 
with  the  terms  and  stipulations  of  said 
agreement,  to  the  entire  satisfaction  of  the 
department  of  public  works  of  said  city,  and 
the  same  was  duly  accepted  by  said  depart- 
ment." Granting  that  performance  Is  a  con- 
dition precedent,  and  that  the  complaint 
would  not  be  sufficient  without  an  averment 
thereof,  we  tbink  the  complaint  contains 
such  an  averment  Under  the  common-law 
rule,  the  plaintiff  was  required  to  allege  par- 
ticularly '  the  performance  of  each  separate 
'condition.  Our  statute  has  modified  this  rule 
by  providing  that  It  shall  be  sufi9clent  to  al- 
lege, generally,  in  such  cases,  that  the  plain- 
tiff "performed  all  the  conditions  on  his 
part."  Burns'  Rev.  St  1894,  S  373;  Homer's 
Rev.  St  1886,  I  870.  Hence  It  Is  not  neces- 
sary, under  our  practice,  to  state  the  facts 
constituting  the  performance.  Watson  v. 
Deeds,  3  Ind.  App.  75,  29  N.  E.  151.  Nor  Is 
It  essential  that  the  party  alleging  the  per- 
formance shall  use  the  exact  words  of  the 
statute.  It  is  sufficient  If  equivalent  lan- 
guage be  employed.  Underwriters'  Co.  v. 
Dnrland,  123  Ind.  544,  24  N.  E.  221.  If  It  be 
true  that  the  appellees  "completed  tbe  work 
In  accordance  with  the  terms  and  stipula- 
tions of  the  agreement,"  and  "to  the  entire 
satisfaction  of  the  department  of  public 
Works  of  said  city,  and  the  same  was  duly 
accepted  by  said  department,"  they  have  per- 
formed all  the  conditions  on  their  part  It  Is 
true  the  averment  contained  in  tbe  complaint 
Is  somewhat  in  tbe  nature  of  a  conclusion, 
and  that  conclusions  are,  as  a  general  rule, 
obnoxious  to  the  mles  of  good  pleading;  but 
the  language  here  need  partalMv  no  man  vt 
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the  chaneterfartkM  of  a  legftl  omdtuloD  than 
that  employed  hj  tbe  itatnte  it»eU.  It  can- 
not, therefore,  be  fatally  defective  on  thla 
gromid. 

It  Is  next  InBlBted  that  the  court  ored  In 
coBtainlDg  the  demurrer  of  tite  appellees  to 
the  appellants  connterclalm.  l^le  pleadlns 
proceeds  upon  the  theory  that  tbe  work  was 
not  done  according  to  the  plans  and  spedflca- 
tlons,  and  that  the  appellant  was  damaged 
thereby.  We  are  of  opinion  that  a  connter- 
clalm will  not  Ue  In  soch  a  case.  If  the  f  ail- 
nre  to  do  the  work  according  to  the  stipula- 
tions of  the  contract  can  at  all  be  inquired 
Into  In  soch  a  case  as  this,  tt  wUl  be  as  an 
answer  in  bar  of  the  action  to  foreclose  the 
Uen.  The  contractor  has  ao  personal  claim 
or  right  of  action  against  the  landowner  by 
reason  of  the  construction  of  the  wori^.  He 
conld  recover. no  personal  Judgment  sgaiust 
the  owner.  The  only  right  he  acquires  Is  de- 
rived through  tbe  act  of  the  city  authorities 
by  reason  of  the  public  utility  of  the  im- 
provements. The  city  has  no  power  to  Im- 
IHvve  tbe  property  of  a  citizen  simply  be- 
cause it  will  benefit  such  owner.  This  can 
be  done  only  when  the  Improvement  Is  of 
public  benefit  or  necessity.  The  Improve- 
ment may,  and  In  certain  cases  must,  be  of 
qKdal  benefit,  also,  to  tbe  owner;  but  this 
must  be  in  addition  to  the  general  benefit 
which  such  owner  will  derive  as  a  member 
of  the  community.  The  owner  makes  no 
agreement  with  tbe  contractor  out  of  which 
any  reciprocal  rights  and  liabilities  can 
arise.  The  property  of  tbe  owner  is  only  a 
security  by  which  the  city  guaranties  to  the 
contractor  the  payment  for  the  worl:  he  en- 
gages to  perform.  The  contractor's  remedy 
against  the  owner  is  exclusively  In  rem.  As 
he  has  no  personal  right  of  action  against 
tbe  owner  by  reason  of  the  contract,  no  recip- 
rocal right  growing  out  of  the  contract  can 
accrue  to  the  owner  against  the  contractor. 
If  a  purchaser  at  a  tax  sale  who  acquires 
a  Uen  on  the  real  estate  of  another  should 
sue  to  foreclose  such  Uen,  no  one  versed  In 
the  law  would  contend,  we  apprehend,  that 
such  lien  could  be  reduced  by  a  counterclaim 
set  up  by  the  owner.  In  such  a  case  tbe 
purchaser  acquires  a  lien  by  the  purchase  to 
lieu  of  the  lien  held  by  the  state  or  county 
through  the  power  of  taxation  exercised. 
Assessments  for  public  improvements  are  but 
a  system  of  special  taxation.  The  munlcl- 
pallty  acquires  the  Uen,  and  passes  it  to  the 
contractor,  by  reason  of  the  exercise  of  this 
power  of  taxation.  If  tbe  municipal  corpo- 
ration were  authorized,  and  had  itself  made 
the  Improvements  as  provided  in  Its  ordi- 
nance, It  could  enforce  the  Uen.  If  It  had 
failed  to  do  so,  in  whole  or  in  part,  the  claim 
for  such  Improvement  conld  not  be  enforced. 
There  conld  be  no  recovery  pro  tanto.  The 
city  cannot  si>eculate  upon  the  property  of 
the  citizen.  It  may  make  improvements 
which  are  necessary  for  the  pubUc  welfare, 
bnt  tt  must  make  thun  in  accordance  with 
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tbe  scheme  mapped  ont  and  determined  np-i 
on  by  the  proper  authorities.  It  cannot  or- 
der a  sidewalk,  and,  in  furtherance  of  such 
order,  oonstmct  a  sewer,  and  fasten  a  Uen 
upon  the  property  of  the  citiz^  affected  by 
it.  What  the  municipality  itself  cannot  do, 
It  haa  no  pow«  to  authorise  another  to  do. 
The  contractor  acquires  no  greator  right  than 
the  cUj  itself  possesses.  If  he  has  not  per- 
formed the  WOTk  according  to  the  devised 
plan  and  his  undertaking,  he  cannot  recover 
fOT  It.  There  is  no  such  tlUng  as  a  recovery 
pro  tanto.  If  he  has  performed  the  work 
which  he  undertook  to  perform,  and  the  prop* 
er  tribunal  <w  anthority  so  determines,  he 
may  enforce  his  remedy,  and  all  of  his  r«m>, 
edy.  If  he  has  failed  in  this,  In  whole  or  in 
part  It  Is  the  duty  of  the  proper  authori^ 
to  reject  the  work,  and  he  cannot  receive 
any  pay  for  it  There  may  be  a  question, 
of  course,  as  to  whethw  the  person  or  board 
whose  duty  it  Is  to  accept  the  work  has. 
properly  discharged  snch  duty  or  not  and 
whether,  for  a  failure  to  do  so,  the  owner 
of  the  property  may  have  some  remedy;  but. 
If  the  work  has  been  properly  accepted  as 
completed  in  accordance  with  the  contract 
the  claimant  is  entitled  to  his  full  remedy. 
If  he  cannot  have  this,  he  can  hare  nothing. 
A  counterclaim  can  have  no  place  In  a  pro- 
ceeding for  the  enforcement  of  such  a  rem- 
edy. In  Laverty  t.  State,  109  Ind.  217,  9  N. 
B.  774,  the  supreme  court  expressly  held 
that  in  an  action  to  enforce  a  Uen  for  a 
ditch  assessment  the  defendant  cannot  set 
up,  as  a  counterclaim  or  set-off,  damages  sus- 
tained by  him  by  reason  of  tbe  failure  of  the 
ditch  commissioner  to  complete  the  work  ac-. 
cording  to  his  undertaking. 

The  appellant  further  complains  that  the 
court  erred  In  sustaining  the  appellees*  de- 
murrer to  his  answer.  This  pleading  con- 
tains a  statement  of  substantially  the  same 
facts  that  are  set  forth  In  what  Is  denominat- 
ed the  "counterclaim."  upon  which  we  have 
Just  passed.  It  attempts  to  set  up  these 
facts  as  a  defense  to  the  appellees*  right  of 
enforcing  the  Uen,  on  the  ground  that  the 
work  was  not  done  according  to  the  con- 
tract The  board  of  public  works  are  by  the 
statute  made  the  sole  Judges  of  the  question 
whether  the  work  has  been  done  according 
to  the  terms  and  invvislons  of  tbe  contract 
or  not  Burns'  Rev.  St.  1804,  S  3849.  It  Is 
held  by  some  of  the  authorities  that  such  ac- 
ceptance Is  only  prima  facie  evidence  of  the 
performance  according  to  the  contract  But 
where  the  statute  gives  no  appeal,  or  no  right 
to  contest  the  question  of  the  proper  per- 
formance of  the  work,  the  great  weight  of 
authority  is  that  the  acceptance  Is  conclusive 
upon  the  property  owner  unless  snch  accept- 
ance was  fraudulent  Elliott  Roads  &  S. 
416;  People  v.  Fidelity  &  Casualty  Ins.  Co. 
(IlL  Sop.)  38  N.  B.  752;  Board  v.  Newlln,  132 
Ind.  27,  81  N.  E.  465.  Says  Judge  Cooley: 
"It  Is  no  defense  to  an  assessment  that  the 
contract  for  the  work  was  not  performed  ae- 
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cording  to  Ita  terms.  Tbe  proper  authorl- 
Ues  must  decide  upon  this,  and,  if  they  ac- 
cept the  work,  the  acceptance,  In  the  ab- 
sence of  fraod.  Is  concluslTe."  Cooley, 
Tax'n,  468.  An  attempt  Is  made  in  the  an- 
swer to  Bbow  that  the  derlation  from  the 
terms  of  the  contract  by  the  appellees  was 
fraudnlent.  But,  while  the  appellant  round- 
ly stigmatizes  the  method  of  performing  the 
work  as  fraudnlent  and  Ticlons,  she  nowhere 
attempts  to  show  that  the  board  of  public 
works  was  in  any  way  Imposed  upon  or  de- 
ceived by  the  acts  of  the  appellees  in  the 
acceptance  of  the  work.  That  she  notified 
the  board  that  the  work  was  not  done  ac- 
cording to  contract,  and  that  they  refused 
to  take  any  notice  of  such  Information,  does 
not  taint  the  act  of  the  board  In  the  accept- 
ance of  the  work  with  fraud.  The  Judgment 
of  the  board  in  passing  upon  the  question  of 
the  contractor's  compliance  with  the  contract 
is  of  a  quasi  judicial  character.  Fraud  may 
render  such  acts  void;  but,  if  so,  the  fraud 
must  be  on  the  part  of  the  contractor  In  con- 
nection with  the  act  of  the  board  In  the  ap- 
proval of  the  work.  The  mere  fact  that  the 
work  was  "fraudulently"  done  will  not,  of 
Itself,  render  the  approval  void.  To  charac- 
terize the  work  done  and  materials  furnished 
as  fraudulent  means  no  more  than  that  they 
did  not  comply  with  the  contract  To  prop- 
erly charge  fraud  la  the  acceptance,  the 
quasi  Judicial  act  of  approval  must  be  fraud- 
ulent, or  tainted  with  fraud.  Even  then,  It 
is  a  question  whether  this  may  be  shown  In 
defense  of  the  action  to  foreclose,  or  whether 
the  owner  is  not  compelled  to  flrst  bring  a 
suit  In  equity  tto  set  aside  the  acceptance. 
See,  Haley  v.  City  of  Alton  (111.  Sup.)  38  N. 
B.  7G0. 

The  appellaut  also  attempts  to  raise,  the 
constitutionality  of  the  statute  under  which 
these  proceedings  were  had,  because  such 
statute  deprives  the  citizen  of  bis  pro[>erty 
without  "due  process  of  law."  But  it  Is  not 
our  province  to  decide  such  questions,  and, 
as  this  case  was  transferred  to  our  docket 
from  that  of  the  supreme  court,  we  must  as- 
sume that  that  court  has  determined  that 
the  question  was  not  properly  presented. 
Jndgment  affirmed. 


m  Ind.  App.  U4) 

STATB  T.  6APEN.  1 

(Appellate  Gonrt  of  liidlsna.    De&  18,  1S90.) 

Twios  IV  JsopABDT  —  Sals  without  Lioixss— ■ 
Balh  to  Iktant. 

To  tiy  ooe  for  selling  lif^nor  In  qunDtities 
less  than  a  quart  witliout  a  hcense  permitting 
It,  after  an  acquittal  od  a  prosecution  for  sell- 
ing to  an  infant  founded  on  the  eune  sale,  is 
not  potting  bim  twice  hi  Jeopardy  "ftw  the  nnw 
offense." 

Appeal  from  circuit  court,  Hancodc  county; 
Obarles  O.  Offutt,  Judge. 

Loren  Oapen,  charged  with  violating  the 
Uqnor  law,  interposed  a  plea  of  torma  jeop- 
■RahMrins  denied,  <T  N.  B.  21. 


ardy,  a  demurer  to  which  was  ovaroled,  and 
the  state  appeals.  Reversed. 

Chartes  Downing,  Wm.  H.  Ketcham,  Atty. 
Gen.,  and  Merrill  Moores,  (or  the  Statew 
Poolson  &  McBane  and  B.  B.  Gr^,  for  app^ 
lee. 

LOTZ,  0.  J.  Under  the  statute  of  this  state 
it  Is  a  mlsdemeanw  tot  any  person  to  sell  in- 
toxicating liquors  in  quantities  less  than  a 
quart  at  a  time,  when  the  seller  has  not  pro- 
cured a  license  to  retail  such  liquors.  Sec- 
tion 7286,  Bums'  Rev.  St.  1804;  section  5220. 
Homer's  Rev.  St.  It  Is  also  a  misdemeanor 
for  any  person  to  sell  intoxicating  liquors  to 
any  person  tmder  the  age  of  21  yeara  Seo- 
tlon  S223,  Homer's  Rev.  St;  Acte  1895, 
250,  1  6.  In  the  case  at  bar  the  defendant; 
Loren  Gapen.  is  charged  with  having  unlaw- 
fully sold  to  Mie  William  Coberly  one-half 
pint  of  beer,  he  (Gapen)  not  then  having  a  li- 
cense to  sell  Intoxicating  liquors  hi  quantities 
less  than  a  quart  at  a  time.  To  this  charge 
the  defendant  filed  a  special  plea  In  bar,  al- 
leging  that,  on  a  prior  day,  the  state  prose- 
cuted him  In  a  court  of  competent  Jurtsdlo- 
tlon  tot  having  sold  intoxicating  liquor  to 
WlUlam  Ooberly,  a  minor;  that  Issue  was 
Joined,  a  trial  followed,  and  he  had  Judgment 
of  acquittal;  that  the  sale  to  the  mincH-  in 
that  case,  and  the  sale  without  a  license  In 
this,  were  one  and  the  same  act  transaction^ 
and  ofiFense.  The  court  b^ow  overruled  a 
demurrer  to  this  plea,  and  this  mling  Is  tbs 
error  assigned. 

It  is  provided  by  our  state  constitution  that 
"no  person  shall  be  put  in  Jeopardy  twice  for 
the  seme  offense."  Tlie  Jeopardy  here  peo- 
hibited  is  that  which  grows  out  of  the  same 
ofTense,  not  necessarily  of  the  same  act  or 
transaction.  The  same  act  may  constitute  an 
offense  under  two  or  more  JuilBdictlons,  and 
it  Is  well  settled  that  Jeopardy  under  one  Ju* 
rlsdlctlon  Is  no  bar  to  Jeopardy  under  an- 
other Jurisdiction.  It  frequently  occurs  that 
the  same  act  constitutes  two  or  more  of- 
fenses under  the  same  Jurisdiction,  as,  for  in- 
stance, a  sale  of  intoxicating  liquor,  on  Sun- 
day, to  a  minor,  In  a  quantity  less  than  a 
quart,  by  a  person  not  having  a  license,  will 
be  a  violation  of  three  different  statutes  of 
this  state,  and  constitute  three  distinct  of- 
fenses. In  the  case  at  bar  the  snle  to  the 
minor  and  the  sale  without  a  license  were  one 
and  the  same  transaction.  The  same  acts 
violated  two  statutes,  and  constitute  two  dis- 
tinct offenses.  The  question  presented  by  the 
record  is,  does  the  prosecution  of  one  of  the 
offenses  to  flnjj  Judgment  constitute  a  bar  to 
a  subsequent  prosecution  for  the  other  of- 
fense? Or,  in  other  words,  is  the  defendant 
placed  twice  In  Jeopardy  by  the  second  prose- 
cution? There  is  confusion  and  conflict  In  the 
authorities  bearing  on  this  question.  In  Wln- 
Inger  v.  State,  13  Ind.  540,  It  was  held  that, 
if  an  assault  and  battery  was  the  gravamen 
or  [Hlncipal  act  in  a  riot,  a  CMiviction  ot  ths 
asBantt  and  batteigr  ma  a  bar  to  a  proKoo* 
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Hon  for  riot.  And  In  Fritz  t.  State,  40  Ind. 
18,  a  conviction  of  an  affray  was  held  to  be 
a  bar  to  a  subsequent  prosecution  for  assault 
and  battery  growing  out  of  the  same  trana- 
BCtlon.  It  Is  also  well  settled  that.  If  the  act 
constitutes  but  one  offense,  although  suscep- 
tible of  division  into  parts,  aa  in  larceny  for 
taking  several  articles  of  goods  at  the  same 
time,  the  state  will  not  be  permitted  to  split 
up  the  offense,  but  a  final  Judgment  for  tak- 
ing one  part  wUI  bar  a  prosecution  for  taking 
the  other  part.  And  If  the  same  act  consti- 
tute two  or  more  offenses  of  the  grade  of 
felony,  and  the  offenses  are  of  the  same  char- 
acter, as  robbery  and  larceny,  a  final  Judg- 
ment rendered  on  one  will  bar  the  other.  So, 
also,  if  the  same  transaction  constitute  two 
or  more  offenses,  and  the  offenses  are  similar 
In  character,  as  an  assault  and  battery,  and 
an  assault  and  battery  with  Intent  to  commit 
a  felony,  the  charge  of  the  higher  offense  In< 
eludes  the  lesser,  and  a  Judgment  rendered  on 
the  higher  will  bar  the  lesser.  State  v.  El- 
der, 65  Ind.  2S2.  But  where  such  offenses  are 
charged  In  separate  Indictments,  a  Judgment 
rendered  on  the  lesser  will  not  neceasarUy  bar 
the  higher  offense.  A  misdemeanor  may  be 
merged  Into  a  felony,  but  not  a  felony  Into  a 
misdemeanor.  The  reason  for  this  Is  that  the 
lesser  charge  cannot  contain  the  greater,  but 
the  greater  may  the  lesser.  State  v.  Hatta- 
bough,  66  Ind.  223.  It  would  seem  that  the 
spirit  of  the  above  holdings  is  that  a  man 
shall  not  be  placed  twice  In  Jeopardy  for  the 
same  act  under  the  same  Jurisdiction.  But 
it  win  be  observed  that  In  the  above  cases  the 
offenses  which  spring  out  of  the  same  act  or 
transaction  are  of  that  character  that  grade  or 
merge  one  Into  the  other,  and  that  the  one 
offense  necessarily  Involves  the  whcde  trans- 
action. Thus,  in  a  diarge  of  assault  and  bat- 
tery, and  a  charge  of  riot  In  which  the  as- 
sault and  battery  Is  the  riotous  act,  there  Is 
an  Identity  In  many  respects  hi  the  charges, 
as  well  as  In  the  proof  necessary  to  secure  a 
conviction.  The  same  Is  true  of  an  affray, 
and  of  an  assault  and  battery.  The  grava- 
men or  principal  tmlawful  act  In  each  is  the 
same.  On  the  other  band,  there  are  many 
adjudications  to  the  effect  that.  If  the  two 
offenses  growing  out  of  the  same  transaction 
are  severable  and  distinct,  a  Judgment  Tea- 
dered  on  one  wHl  not  bar  a  prosecution  on  the 
other, 

A  sale  oC  intoxicating  liquors  is  not  per  se  an 
unlawful  act.  It  can  only  be  made  a  crime  by 
force  of  statute.  A  sale  to  a  minor  and  a 
sale  without  license,  although  the  same  sale, 
are,  so  far  as  constituting  two  offenses,  en- 
tirely distinct  A  simple  sale,  without  more. 
Is  not  a  violation  ot  law.  To  make  it  unlaw- 
ful, it  must  be  accompanied  by  the  conditions 
vrtaich  the  statute  requires  to  constitute  the 
offense.  Let  it  be  admitted  that  the  defend- 
ant made  tbe  sale  to  WUltam  Gobedy.  These 


facts,  standing  alone,  do  not  constitute  a  crime. 
Something  more  must  be  charged,  as  well  as 
proved,  before  he  can  be  convicted  of  a  crim- 
inal offense.  It  Is  not  the  sale  alone  that  con- 
stitutes the  offense,  but  it  Is  the  sale  couploa 
with  other  facts.  In  the  one.  It  Is  tbe  sale, 
coupled  with  tbe  fact  that  the  vendor  had  no 
license.  In  the  other,  it  is  the  sale,  coupled 
with  the  fact  that  it  was  made  to  a  minor. 
The  sale,  standing  alone,  Is  an  Innocent  act. 
It  does  not  touch  the  sphere  of  culpability  un- 
less accompanied  by  other  forbidden  facts.  It 
Is  the  accompaujing  facts  that  make  It  un- 
lawful. The  accompanying  fact  In  each  In- 
stance Is  entirely  distinct  There  is  no  connec- 
tion between  the  fact  that  the  vendor  had  no 
license,  and  the  fact  that  the  purchaser  was 
a  minor.  While  It  Is  true  that  there  Is  an 
Identity  In  the  charges  and  In  the  evidence 
up  to  a  certain  point,  yet  up  to  that  point  the 
sale  is  an  Innocent  transaction.  It  is  only 
when  the  criminal  character  of  the  trans- 
action Is  sought  to  be  made  that  the  two 
offenses  diverge,  In  the  charge  and  In  the 
evidence  necessary  to  a  conviction.  The  pur- 
poses of  the  two  statutes  are  entirely  disslm- 
Uar.  The  one  is  to  raise  revenue,  and  pro- 
tect those  who  have  obtained  license.  The 
other  is  to  guard  the  young  against  intemper- 
ance. The  appellee  Is  in  error  in  assuming 
that  the  sale  alone  constitutes  the  criminal 
offense.  In  so  tar  as  the  charge  and  the  evi- 
dence are  Identical,  the  transaction  Is  en- 
tirely Innocent  The  appellee  might  have  been 
convicted  of  the  charge  of  selling  to  a  minor, 
and  the  fact  he  had  no  license  be  not  even  al- 
luded to.  The  fact  that  he  had  no  license  was 
not  an  element  in  that  offense.  So,  on  the 
other  hand,  he  might  have  been  convicted  or 
acquitted  of  the  charge  of  selling  without  a 
license,  and  the  age  of  the  purchaser  not  have 
even  been  referred  to,  for  his  age  is  not  an 
element  of  that  offense.  We  are  of  the  opin- 
ion that  tbe  two  offenses  are  entirely  distinct, 
and  that  the  defendant  has  not  been  twice  in 
Jeopardy,  The  rule  la  stated  In  some  of  the 
cases  to  be  as  follows:  The  true  test,  to  de- 
termine whether  the  plea  of  former  convic- 
tion or  former  acquittal  is  a  good  bar,  Is  to 
dedde  whether  the  crimes  as  charged  are  so 
far  distinct  that  the  evidence  which  would 
sustain  the  one  would  not  sustain  the  other. 
If  they  are  so  distinct  there  has  been  no  for- 
mer Jeopardy.  Davidson  v.  State,  99  Ind. 
366;  Smith  v.  State,  85  Ind.  553;  State  v. 
Elder,  supra;  1  BIsh.  Cr,  Law,  1  1052.  This 
role,  however,  has  met  with  criticism.  Blair 
V.  State  (Ga.)  7  S.  B.  8^.  We  do  not  find  it 
necessary  to  rest  our  Judgment  on  this  latter 
ground,  for  the  unlawful  and  culpable  facts 
In  each  offense  are  entirely  distinct  and  dis- 
similar. We  cite,  as  supporting  our  conclu- 
sion. Ruble  V.  State  (Ark.)  10  S.  W,  262. 
Judgment  reversed,  with  instructions  to  sus- 
tain the  d^nrrer  to  the  plea. 
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JOHNSON  T.  MBTBOPOLITAN  WEST 
SIDB  ELBVATBD  B.  CO. 

(Supreme  Court  ot  Illlnoli.    Mareli  28,  1896.) 

busBHT  Domain— PBOocDUKB—Riaar  ov  Bimr 
Tmumvo  Appbal. 
A  railway  company,  opon  appeal  from  an 
award   in   coodemaation   inoceedmga,   haa  tb« 
risht  to  enter  upon  the  use  of  the  land  upon 

Slving  bond  to  pay  such  damages  as  may  be 
nally  assessed,  under  Bmtnent  Domain  Act, 

tl3.    PoUowing  Railway  Co.  t.  Phelps,  17  N. 
.  769,  126  in.  482.  and  Railroad  Co.  t.  Schnei- 
der, 20  N.  B.  41,  127  111.  144. 

Appeal  from  circuit  conrt,  Ooolc  county;  B. 
&  Tuthlll,  Judge. 

This  waa  an  application  by  W.  T.  Johnson 
for  an  Injunction  to  restrain  the  Metropolitan 
West  Side  Elerated  Railroad  Company  from 
entering  upon  his  lands  untfl  compenBatlon 
awarded  for  the  use  thereof  bod  l>een  paid. 
Upon  the  hearing  the  injunction  ^as  dls- 
■olTcd,  and  petitioner  appealed.  Affirmed. 

Matx  &  Fisher,  for  appellant  B.  J.  Hark- 
aess  and  WUstm,  Uoore  St  McIlTalne,  for  ap- 
pellee. 

FEB  CUBIAM.  Apprilee  herein  filed  his 
petition  nnder  tlie  eminent  domain  act  to  con- 
demn certain  iHvmlsea  of  appellant  situated 
In  Cblcaso  tor  ita  right  of  way.  Johnson,  the 
^>pdlant,  waa  awarded  damages  to  the  ex- 
tent of  f  62,01{!J.O,  and  appellee  took  Ita  appeal 
to  this  court  from  that  Judgment 

After  the  expiration  of  the  term,  and  after 
filing  its  appeal  bond,  appellet^  without  par- 
ing or  tendering  tbe  compensation  awarded 
cither  to  appellant  or  tbe  conn^  treasurer, 
entered  upon  the  premtaea,  and  began  to  make 
excaratlone  preparatory  to  the  construction  of 
ita  mad.  Jobnson  filed  bla  bill,  and  obtained 
a  preliminary  order  enjoining  appellee  from 
proceeding  ftarOier  in  constructing  its  road  on 
the  pranisea  In  question.  Afterwards  Uie  in- 
jmictlon  was  dlasolTed  on  bill  and  answer 
on  a  bearing  before  another  chancellor,  and 
Johnson  took  this  appeal  from  tbe  decree 
dlss(dTlDg  the  Injimctlon.  Johnson  Insists 
that  the  cooipany  could  not  lawfully  enter 
qion  the  property  until  the  compensation 
awarded  bad  been  paid,  and  that  the  trial  court 
erred  In  dissolving  the  Injunction.  It  Is  In- 
alstcd  with  much  force  that  the  construction 
placed  upon  the  thirteenth  section  of  the  emi- 
nent domain  statute  in  Hallway  Co.  t.  Phelps, 
125  ni.  482,  17  N.  E.  769,  and  Railroad  Co. 
T.  Schneider,  127  III.  144,  20  N.  B.  41.  is.  In 
the  first  place,  an  erroneous  one,  and.  In  tbe 
aecond  place,  If  warranted  by  tbe  language 
of  tbe  statute,  that  the  statute  Is  in  violation 
of  tbe  constitution,  which  provides  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  tise  without  Just  compensation. 
Many  cases  decided  by  this  and  other  courts 
are  cited  tending  to  support  the  contention 
that,  where  tbe  condemning  company  ai^eaia. 
It  must  pay  or  deposit  tlie  compensation 
awarded,  or  elae  await  the  final  d^ermlnar 


tion  of  Oxe  appeal  before  taUng  posaesalon 
of  the  property.  We  are  asked  to  consider 
the  question  as  one  of  flrBt.bniveaBlon,  and 
to  overrule  or  qualify  the  rulings  In  the  two 
cases  above  cited  to  fbr  aa  fbey  appear  to 
decide  the  question  here  Involved.  Inaamnch, 
however,  as  the  Judgment  for  damages  fAnn 
which  the  appeal  waa  takoa  by  the  company 
In  this  case  has  beKi  affirmed  by  thla  conrt, 
there  Is  no  longer  any  ground  for  contutlon 
between  the  parties  over  the  question  of  pos- 
session. And,  whatever  conclusion  might  be 
reached  on  fnrthw  consideration,  were  such 
further  consideration  necessary  to  a  determlna^ 
tlon  of  tbe  rights  of  the  parties,  we  abalU  upon 
the  sole  authralty  of  the  two  cases  above 
ed,  affirm  the  decrea  Affirmed. 


(US  m.  S2E) 

DILLUAN  et  aL  V.  NADBLHOFFEB.1 

(Supreme  Court  of  Illinois.    Jane  13.  1896.) 

Fradddlbmt  Convbt ancbs— Aotioic  to  Sst  Asidb 
— Wbsh  will  Lia  — Surrioisxor 

or  BVIDSHCB. 

1.  A  bill  in  eqoity  to  set  af^de  a  frandalent 
coDTeyaace  will  lie  as  soon  as  Judgment  is  ren- 
dered, and  plaintiff  need  not  wait  until  return  of 
execution  nulla  bona.  56  111.  App.  517,  affirmed. 

2.  In  an  action  to  aet  aside  a  conveyance  by  a 
debtor  to  hie  wife,  it  uppeared  that  during  23 

J ears  he  received  from  her  several  thousand  dol- 
ira;  that  no  acltnowledgment  was  given  by  him. 
no  acconnt  kwt,  and  no  interest  promised  tx  paid: 
that  the  iralebtedness  waa  barred  when  the  deed 
was  made:  that  she  had  received  from  him  more 
than  enough  to  repay  her;  and  that  the  value  of 
the  proper^  conveyed  was  more  than  tliree  time* 
the  debt  claimed  to  have  been  paid  thereby. 
Hdd,  that  the  evidence  did  not  show  that  soe 
was  a  creditor  whom  he  had  a  right  to  prsCfer, 
or  that  the  conveyance  was  not  volantery.  CM 
m.  App,  517,  affirmed. 

S.  Ihe  conveyance  waa  made  a  few  montha  aft- 
er the  grantor  guarantied  payment  of  notes  t(a 
816,000.  Besidea  the  property  conveyed,  worth 
$U,000,  be  owned  stock,  of  uncertain  valae,  in 
two  manufacturing  companies,  and  credits  on 
their  booka,  which  be  estimated  at  $40,000.  The 
capital  atock  in  one  company  bad  been  only  la 
part  paid  up,  and  It  liad  6aid  no  dividends.  The 
other  company  failed.  He  had  dispoBed  <tf  the 
stock  In  toe  other  at  a  small  percentage  of  Its 
face  value,  and  when  Judgment  for  $0,038  was 
obtained  againat  him  on  the  guaranty,  eight 
years  after  the  conveyance,  he  had  no  proper^. 
Beld,  that  it  did  not  appear  that  be  retaloed  soJE- 
fici^it  property  to  meet  bim  obligations.  M  III. 
App.  517,  affirmed. 

Appeal  from  appellate,  court.  Second  dis- 
trict 

BUI  by  J.  W.  Nadelhoffer  against  L.  B.  DUl- 
man  and  others  to  set  aside  certain  convey- 
ances on  the  ground  that  they  were  fraudu- 
lent as  to  Dillman's  creditors.  From  a 
Judgment  for  complainant,  affirmed  in  the 
appellate  court  (56  IlL  App.  617),  defendants 
appeaL  Affirmed. 

Geoi^  S.  House,  for  appellante.  Haley  ft 
CDonnell  (HIU,  Haven  ft  Hill,  of  GonnseR, 
for  appellee. 


«  Behearing  denied  Octobec  Ifl;  1880. 
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CARTEE,  J.  This  was  a  biU  In  equity  fil- 
ed on  March  21,  1891,  In  the  circuit  court 
of  Will  county,  to  set  aside,  In  aid  of  an  exe- 
cution, two  conveyances— one  from  appellant 
to  hlB  son,  E.  Ck)rbln  DlUman,  and  one  from 
the  son  to  Maria  B.  DlUman.  the  wife  or  ap- 
pellant—to certain  premises  occupied  by  ap- 
pellant and  hiB  wife  as  their  homestead,  and 
to  subject  said  premises  to  levy  and  sale 
under  the  execution.  Upon  a  full  hearing  In 
the  circuit  court  a  decree  was  rendered  as 
prayed  In  the  bill,  which  decree  (havins  been 
affirmed  by  the  appellate  court)  appellant 
now  seebs  to  have  reversed  by  his  farther 
appeal  to  this  court  Briefly  stated,  the  facts 
are  these:  In  April,  1883,  appellant,  by  Ms 
ipdorsement  thereon,  guarantied  the  collec' 
tlon  of  two  promissory  notes,  for  $8,000  each, 
given  by  Andrew  DUIman  and  Bdward  B. 
Knowlton  to  appellee.  Appellant  then  own- 
ed the  premises  In  controversy,  which  were 
of  the  value  of  about  $9,000.  He  also  owned 
capital  stock  In  two  manufacturing  compa- 
nies, and  credits  upon  their  books  in  bis  fa- 
vor, all  of  which  he  estimated  to  be  of  the 
value  of  ^,000;  but  as  the  capital  stock 
in  one  of  the  companies  bad  been  only  in 
part  paid  up,  and  no  dividends  had  ever  been 
paid  upon  It,  it  was  of  nncertain  value,  and, 
as  the  other  company  eventually  failed,  we 
think  it  clear.  In  connection  with  other  facts 
and  drcumstances  in  evidence,  that  his  es- 
timate of  the  value  of  his  property  was  en- . 
tlr^  too  high.  In  October,  1883,  appellant 
conveyed  the  premises  in  controversy  to  B. 
Oorbln  DUIman,  for  the  purported  considera- 
tion of  $10;  and  E.  Corbln  DlUman,  for  a 
similar  consideration,  conveyed  the  same  to 
appellant's  wife,  Maria  B.  DUIman,  but  noth- 
ing was  in  fact  paid  for  such  conveyance. 
It  appears,  however,  by  the  testimony  of  ap- 
pellant and  his  wife  and  son,  and  It  Is  not 
disputed,  that  the  wife,  Maria  B.  DUIman, 
had,  prior  to  and  up  to  1876,  received  at  dif- 
ferent times,  from  her  father,  beginning 
with  $200,  "in  the  fifties,"  but  after  1801.  and 
ending  with  $500  In  1876,  the  total  sum  of 
$2,:I00,  which,  as  received,  was  turned  over 
to  appellant,  with  the  understanding  that  It 
was  to  go  eventuaUy  Into  a  home  to  be  con- 
veyed to  her;  that  it  was  so  agreed,  also, 
when  the  last  amount  was  received,  in  1876. 
No  note,  receipt,  or  other  memorandum  was 
made  or  given  by  appeUant,  showing  his  re- 
ceipt of  the  money,  or  his  obUgatlon  to  repay 
It  or  to  Invest  it  as  stated,  and  no  Interest 
was  ever  paid  or  agreed  to  be  paid;  but,  as 
testified  to  by  them,  the  conveyance  of  the 
property  in  October,  1883,  was  made  to  satis- 
fy this  claim  of  the  wife,  for  the  moneys  so 
advanced  to  her  husband,  and  of  his  promise 
to  put  the  same  into  a  home  for  her  benefit. 
Appellant  had  owned  the  property  in  ques- 
tion, and  occupied  it  as  a  home,  with  his 
family,  for  many  years;  and  the  reason  given 
why  it  was  not  sooner  conveyed  to  the  wife, 
and  before  the  UablUty  as  guarantor  for  the 
collection  of  the  $16,000  to  appellee  was  cre- 


ated, was  that  the  property  was  incumbered 
by  a  mortgage  for  $3,000,  which  was  not  paid 
off  nntll  March,  1883,  and  that  appellant  did 
not  wish  to  convey  to  his  wife  a  home  so 
incumbered,  but  Intended  to  first  remove  the 
incumbrance,  and  that  when  this  was  done, 
in  March,  1883,  he  gave  the  necessary  pa- 
pers to  his  attorney,  with  Instructions  to  pre- 
pare the  deed  to  his  wife,  but  that  the  matter 
was  neglected  until  the  foUowIng  October. 
It  may  have  no  significance,  but  It  is  nevw- 
theless  true,  that  during  this  delay  between 
March  and  October  his  contingent  liability 
upon  the  two  notes  for  $16,000  was  created. 
It  also  appears  from  the  evidence  that  by 
certain  contracts  with  bis  sons,  made  at  dif- 
ferent times  from  1881  to  October.  1883, 
whereby  they  were  to  receive  cwtaln  por- 
tions of  the  dividends  paid  by  the  liock- 
Stitch  Fence  Company  on  shares  of  stoi^ 
which  he  held,  the  sons  were  to  pay  and  did 
pay  their  mother,  said  Maria  B.  DUIman, 
$3,450;  and  the  evidence  discloses  no  con- 
sideration for  these  moneys,  moving  from 
Maria  £,  Dillman,  nnless  It  was  the  moneys 
previously  received  from  her  father  and  turn- 
ed over  to  appellant;  and  appellant  coold 
give  no  other  explanation  why  the  moneys 
received  by  his  wife  from  their  sons  for  a 
consideration  moving  from  himself  were  not 
applied  to  extinguish  his  wife's  demands 
against  him,  than  that  it  was  the  nnderstand- 
Ing  that  her  moneys  should  go  into  a  home 
for  her.  At  a  later  period,  after  Mr.  DlU- 
man had  become  deeply  involved  as  Indorser 
for  the  corporation  in  which  he  was  interest- 
ed, and  unable  to  pay  his  debts,  Mrs.  DlU- 
man used  the  means  she  obtained  throngh 
her  sons  from  htm  with  which  to  purchase 
from  him  the  household  furniture  and  other 
effects  used  by  the  family.  His  Interests  In  the 
companies,  so  for  as  they  continued  to  be  o£ 
value,  had  been  disposed  of,  so  that  In  Feb- 
ruary, 1891,  when  his  contingent  UabUlty. 
as  guarantor,  of  $16,000  was  reduced  to  a  cer- 
tain liability  by  a  Judgment  against  him  for 
$6,638  in  favor  of  appeUee,  he  had  no  prop- 
erty whatever  remaining  In  his  own  name 
out  of  which  any  part  of  it  could  be  coUect- 
ed.  Appellee  commenced  his  suit  on  this 
guaranty  In  January,  1888,  and  In  May,  1888, ' 
sued  out  a  writ  of  attachment  in  aid,  and 
levied  upon  the  property  In  coutroveny;  but 
It  was  not  till  February,  1891,  that  he  recov- 
ered judgment,  when  Judgment  was  rendered 
in  his  favor  on  both  issues  against  appellant 
for  said  amount  of  $6,638,  and  a  general  and 
special  execution  was  the  foUowlng  day  is- 
sued and  placed  in  the  hands  of  the  sheriff; 
and,  as  above  stated,  this  blU  was  filed  in  the 
following  month  of  March. 

It  Is  first  contended  that  this  Is  a  creditors' 
bin,  and  that  It  cannot  be  brought  nntll  aft- 
er the  return  of  an  execution  nnlla  bona.  It 
Is,  however,  well  settled  by  the  decisions  of 
this  court  that  a  blU  In  equity  to  remove 
a  fraudul^t  conveyance  out  of  the  way  of 
an  execution  may  be  filed  as  toon  as  Judg- 
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ment  is  rendered,  and  without  waiting  until 
execution  Is  returned.  Welghtman  t.  Hatch, 
17  lU.  286;  Newman  t.  WUletts,  52  IIL  98; 
Amick  T.  Young,  60  111.  642;  Granite  Ca  v. 
Gerrlty,  144  HL  77,  33  N.  E.  31. 

Considerable  space  Is  devotod  In  appellants' 
ai^ument  in  the  endeavor  to  show  that  the 
allegations  of  the  hill  and  the  proofs  do  not 
correspond;  that  the  bill  alleges  fraud  In 
fact,  while  the  proof  shows,  at  most,  but  a 
constructive  fraud.  We  shall  not  nndertal^e 
to  follow  counsel  In  the  technical  argument 
made  oa  this  branch  of  the  case,  but  it  is 
sufficient  to  say  that  there  was  evidence  In 
the  record  tending  to  prove  a  fraudulent  in- 
tent on  the  part  of  appellant  in  making  the 
conveyance  in  question;  and,  even  If  only  a 
constructive  fraud  is  proven,  the  allegations 
of  the  bill  are  broad  enough  to  cover  It  It 
is  Insisted,  however,  that  the  deed  was  not 
voluntary;  that  Maria  E.  Dillman  was  a  cred- 
itor of  her  husband,  appellant,  and  that  he 
had  the  right  to  prefer  her  over  his  other 
creditors;  and  that  the  conveyance  must  be 
anstalued,  even  If  he  did  not  retain  suffi- 
cient property  at  the  time  with  which  to  pay 
his  other  debts.  We  cannot,  upon  this  record, 
concur  in  this  view,  but  must  hold  that  the 
conveyance  was  voluntary.  The  first  install- 
ment of  money  set  up  as  the  consideration 
for  the  conveyance  was  received  upwards  of 
30  years  before  the  conveyance,  and  the  last 
upwards  of  7  years.  No  note  or  other  written 
obligation  or  acknowledgment  had  been  giv- 
en, no  account  kept,  no  interest  promised  or 
paid,  and  the  supposed  Indebtedness  was 
barred  by  the  statute  of  limitations.  Besides, 
Mrs.  Dillman  had,  as  before  shown,  received 
from  her  husband  more  than  sufficient  to  re- 
pay her,  and  the  value  of  the  property  con- 
veyed, without  considering  bis  estate  of 
homestead  therein,  was  more  than  three 
times  the  debt  thus  sought  to  be  paid.  It 
would  be  a  plain  invitation  to  the  perpetra- 
tion of  fraud  to  permit  husband  and  wife  to 
hold  In  reserve  demands  of  this  character, 
and  to  bring  them  forward  as  a  consideration 
for  a  preference  over  other  creditors  In  times 
of  financial  distress.  What  was  said  in  Frank 
V.  King,  121  III.  250,  12  N.  E.  720,  seems 
qnlte  appropriate  here:  "The  claim  Is  that 
the  husband  became  indebted  to  the  wife  In 
the  sum  of  11,000  in  1873.  No  note  was  ever' 
given  for  the  alleged  indebtedness,  nor  was 
any  Interest  ever  paid  on  the  deb^  nor  was 
it  treated  as  a  valid  indebtedness  until  King 
was  in  the  act  of  failing.  Had  King  been 
prosperous  in  business,  It  Is  not  probable  that 
this  alleged  debt  would  ever  have  been 
thought  of  or  heard  of.  But,  however  that 
may  be,  when  the  husband  undertakes  to  pre- 
fer the  wife,  to  the  exclusion  of  other  cred- 
itors, the  proof  should  be  clear  and  satisfac- 
tory that  the  wife  has  a  valid,  subsisting 
debt, — one  which  Is  to  be  enforced,  and  pay- 
ment exacted,  regardless  of  the  fortune  or 
misfortune  of  the  husband.  Such  was  not 
tlie  character  at  this  debt.  A  party  vbo  ham 


a  valid  claim  against  another  does  not,  as  a 
general  rule,  suffer  the  claim  to  stand  for 
a  period  of  twelve  years  without  even  tak- 
ing a  note,  without  calling  for  Interest,  and 
without  security,— doing  nothing  whatever  to 
collect  or  secure  the  claim.  Such  Is  not  the 
manner  in  which  business  Is  done  where  a 
valid,  bona  fide  debt  is  in  existence." 

The  next  contention  is  that,  even  regard- 
ing the  conveyance  as  a  voluntary  settlement 
upon  the  wife,  appellant  was  at  the  time  In 
good  circumstances,  and  had  ample  property 
left  to  p&y  all  of  his  debts;  that  In  fact  he 
had  no  indebtedness  except  the  contingent 
liability  to  appellee.  After  a  careful  consid- 
eration of  the  evidence,  we  are  forced  to  the 
same  conclusion  reached  by  the  trial  and  ap- 
pellate courts.  The  property  of  appellant 
consisted  in  shares  of  capital  stock,  of  uncer- 
tain value,  in  two  incorporated  companies, 
and  credits  on  their  books.  The  stock  soon 
declined  in  value.  His  shares  in  the  only  one 
that  paid  any  dividends  became  worthless  by 
the  failure  of  the  company,  and  the  other  he 
disposed  of,  at  a  small  percentage  of  its  face 
value.  In  payment  of  a  debt  created  after 
the  guaranty  of  the  notes  to  appellee.  Judg- 
ed by  the  results,  appellant  wholly  failed 
to  retain  In  his  hands  sufficient  property  to 
meet  his  obligations.  This  Is  conceded,  but 
counsel  insists  that  the  question  whether  he 
retained  property  amply  sufficient  to  pay  all 

■  of  bis  debts  then  existing  must  be  determin- 
ed from  the  evidence  showing  what  the  value 
of  the  property  was  at  the  time  of  the 
transfer,  and  not  from  its  sufficiency  as 
shown  by  the  final  result  as  ascertained  sev- 
eral yeara  afterwards.  This  is,  to  a  certain 
extent,  tme,  but  the  whole  evidence  bear- 
ing upon  the  question  must  be  considered.  It 
was  said  In  Hartlng  r.  Jockers,  136  IlL  827* 
27  N.  E.  188,  that,  "while  it  Is  ordlnarUy 
true  that  the  question  of  whether  sufficient 
has  been  retained  may  be  determined  the 
result,  where  there  is  diligent  pursuit  of  legal 
remedies  following  shortly  after  the  transfer 
which  is  alleged  to  be  fraudulent.  It  only 
becomes  competent  to  show  such  result  as 
tending,  as  before  said,  to  determine  the 
state  and  condition  of  the  debtor's  estate  at 
the  time  of  the  alleged  fraudulent  transfer 
of  his  property."  See,  also,  Patterscm  v.  Mc- 
Klnney,  97  lU.  41.  While  the  question  Is  one 

,  not  altogether  free  from  doubt,  we  are  In- 
clined to  agree  with  the  circuit  and  appellate 
courts  that  the  property  retained  by  appel- 
lant was  of  a  speculative  character  and  of 
uncertain  value,  and  that  he  did  not  retain 
property  amply  sufficient  to  meet  his  liabili- 
ties.' It  so  eventually  proved,  and  the  evi- 
dence, fairly  considered,  does  not  show  the 
contrary.  The  conveyance  being  voluntary, 
and  appellant  having  become  Insolvent,  the 
burden  of  proof  devolved  on  him  to  disprove 
the  implication  of  fraud  as  to  pre-eilsting 
creditors,  arising  from  the  making  of  the 
conv^ance.  Morltz  v.  Hoffman,  35  lU.  553, 
Fatteraon  v.  McKIimey,  97  IlL  41.  The  Jodg* 
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m^t  of  the  appellate  court  will  be  affirmed. 
Judgment  affirmed. 

OABTWBIQHT»  J.,  took  no  part 


UM  III.  S44) 

PBOPLB  ex  reL  McDOUOALL  t.  0'TOOLE.i 
(Supreme  Court  of  lllinob.    June  11,  1896.) 

JD8TICBS  or  THE  PlAOl  IS  Ch  10 AGO— APPOINTMENT 

— Di8CHBT»>N  or  OorBBxoB— Jddioul  Inqdirt 

— AUTHORITT  or  COONIT  CLBBK  TO  OBBiaNl.TB 

fiUCCBSBORSBIPB. 

1.  CoDSt.  art  6,  S  28,  provides  that  justices 
of  the  peace  in  Chiongo  shall  be  appointed  hy 
the  governor,  b7  consent  of  the  sraate  (but  only 
upon  tlie  recommendation  of  a  mBjorit7  of  the 
judges  of  the  circuit,  superior,  and  count;  courts), 
and  hold  office  for  four  years,  and  nntil  their 
Bucceasora  are  quelified,  but  that  the?  maj  be  re- 
moved by  summary  proceeding  in  Uie  circuit  or 
superior  court,  for  malfeasance.  Held,  that 
though  the  power  to  appoint  successors  to  such 
jnstices  is  vested  In  the  govmior,  by  consent  of 
the  senate,  he  can  a^xMnt  only  on  the  recommen- 
dation  of  a  majority  of  the  judges.  60  111.  App. 
534,  affirmed. 

2.  In  case  of  sacb  appdntment  the  execntive 
discretion,  and  the  concurrence  <tf  the  senate 
therein,  are  exempt  from  judicial  inquiry  only 
hi  case  the  governor  has  complied  with  the  recom- 
mendation of  the  judges. 

3.  Act  March  80,  1871  (paBsed  pursoast  to 
the  coQBtftatioD),  |  2,  providing  that  josticea  of 
the  peace,  "aDoer  this  act,'*  shall  he  commis- 
sioned by  the  governor,  and  iuM  their  offices  for 
four  years,  etc.,  "and  shall  ezecate  bonds^  and  be 
Bwom,  and  be  governed  by  the  same  rales  and 
regulations  as  Justices  of  the  peace  elected,"  has 
no  reference  to  tlie  act  providing  for  election  and 
qualification  of  jnrtices  potion  111),  and  does  not 
empow»  the  eouuty  clerk  of  Cook  coonty  to  dea- 
Ignate  the  successorahipg  of  justices  in  Chicago 
appointed  by  the  governor.  ^ 

4.  The  method  of  appointment  of  ^usticea  of  the 
peace  in  Chicago,  and  of  dcBtgnatinR  their  buc- 
oesBorships,  provided  by  the  coQBtitutioo,  Ib  un- 
affected by  any  practice,  If  It  has  existed,  of  a 
different  method,  and  of  allowing  the  coan^  clerk 
of  Cook  county  to  designate  the  saccesBorBnipB  of 
jOBtices  appointed  by  the  govemtn:. 

Appeal  from  appellate  court.  First  district. 

Information  In  the  nature  of  a  quo  warran- 
to, on  the  relation  of  Charles  C.  McDougall, 
against  James  J.  O'Toole,  charging  defendant 
with  nstniring  the  office  of  jnatlce  of  the  peace 
for  the  town  of  Lake,  In  the  city  of  Ghlca^, 
In  Cook  county.  From  a  judgment  of  the 
appellate  court  (60  111.  App.  631)  affirming  a 
judgment  In  favor  of  defendant,  relator  ap- 
peals. Affirmed. 

Jacob  J.  Kern,  T.  A.  Coffey,  Sullivan  &  Mc- 
Ardle.  and  Sarrow,  Thomas  &  Thompson,  for 
a^Kllant   Jamee  A.  Peterson,  for  appellee. 

GABTWRIGHT,  J.  Ad  Information  In  the 
nature  of  a  quo  warranto  was  filed  by  the 
state's  attorney  of  Cook  county,  on  the  rela- 
tion of  Charles  C.  McDougall,  against  James 
J.  O'Toole,  the  appellee,  charging  him  with 
osurping  the  office  of  Justice  of  the  peace  for 
the  town  of  Lake,  in  Chicago,  In  said  county. 
By  stipulation  of  the  parties,  all  pleading 
after  the  amended  Information  was  waived, 

1  Beheaxing  denied  Jan.  14, 1887. 


and  the  cause  was  submitted  to  the  court 
without  a  jury,  on  an  agreed  statement  of 
fftcts.  The  court  found  appellee  not  guilty, 
and  entered  judgment  for  costs  against  the 
relator.  An  appeal  was  taken  to  the  a^l- 
late  court,  where  the  Judgment  was  affirmed. 
The  case  has  been  argued  by  counsel  for  the 
parties  to  the  record,  and  we  have  also  been 
fiiTored  with  other  ailments  on  the  part  of 
appellant,  both  by  counsel  repr^enting  the 
Interests  of  other  parties  dalming  to  bold  the 
office  of  justice  of  the  peace  in  Chicago,  and 
by  counsel  appearing  as  amid  curiae,  in  order 
that  all  phases  of  the  questions  involved 
might  be  fully  presented  to  the  court  The  de- 
fendant, James  J.  O'Toole,  was  a  justice  of 
the  peace  for  the  town  of  liake,  and,  by  both 
the  constitution  and  the  statute,  was  entitled- 
to  hold  hts  office  nntll  his  successor  should 
be  appointed  and  qualified.  The  ground  for 
the  Information  was  that  Bdwln  J.  Bhoades 
had  been  duly  app<^ted,  commissioned,  and 
qualified  ns  his  successor,  and  that  the  title 
to  the  office  held  him  had  passed  to  said 
Bdwin  J.  RhoadeB.  The  only  question  affect- 
ing the  right  of  the  defendant  to  the  office 
Is  whether  such  successor  has  been  legally 
appointed,  and  has  acquired  title  to  the  office. 
Prior  to  the  ad<^tk)n  of  the  iB«Bent  constlta- 
tion  the  Justices  of  the  peace  In  Chicago  were 
elected  by  the  people,  but  the  manner  of  ac- 
quiring the  office  was  changed  by  tiiat  CMUtl- 
tutlon  from  the  dection  by  the  peoide  at 
large  to  the  manner  spedfled  In  seetim  28  of 
article  6,  by  wtddi  the  judges  at  the  cowts 
of  record,  the  governor,  and  the  senate  are 
made  to  share  the  responsibility  of  the  ap- 
pointment Tlut  section  Is  as  ftdlows:  "All 
justteea  of  the  peace  in  the  dty  of  Chicago, 
shall  be  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate, 
(but  only  upon  the  recommendation  ot  a  ma- 
jority of  the  Judges  of  the  circuit  snperlw 
and  conntj  courts,)  and  tor  such  districts  as 
are  now  or  shall  hereafter  be  provided  by  law. 
They  shall  hold  their  offices  for  four  years, 
and  until  their  successors  have  been  commis- 
sioned and  quatffied,  bnt  they  mny  be  removed 
by  summary  proceeding  in  the  drcnit  or  su- 
perior court  for  extortion  or  otho:  malfea- 
sance. Bxisting  Justices  of  the  peace  and 
police  ihaglstrates  may  hold  their  offices  un- 
til the  expiration  of  their  reep^tlve  terma" 
The  lei^lature,  In  pui'snance  of  tills  provi- 
sion of  the  constitution,  by  section  1  of  an 
act  in  force  March  30,  1871,  as  amended  In 
1891.  provided:  "That  It  shall  be  the  duty 
of  the  Judges  of  the  circidt  superior  and 
county  courts  of  Oook.  county,  a  majority  cS 
the  judges  concurring  therein,  on  or  before 
the  first  day  of  June,  in  the  year  of  our  Ldrd 
1891,  and  every  four  years  thereafter,  to  rec- 
ommend to  the  ■govemn'  •  •  •  five  fit 
and  competent  persons  to  fill  the  office  of 
justice  of  the  peace  of  the  town  of  Ijoke; 
*  *  *  In  the  city  of  Chicago  and  county 
of  Oook,  and  the  persons  thus  recommended 
tbe  governor  shall  nominate,  and  by  and  with 
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tbe  adrlce  and  consent  of  the  senate  (a  aia- 
Jorlty  of  seoators  elected  concurring  by  yeas 
and  naya)  appoint  justices  of  tbe  peace  In 
and  for  each  of  aald  towns  respectively;  and 
In  case  the  governor  rejects  any  person  rec- 
ommended, or  tbe  senate  refuse  to  confirm  any 
person  nominated,  tbe  governor  gball  give  no- 
tice of  such  L-ejectlon  or  refusal  to  the  said 
Judges,  who  shall,  vrlthln  ten  days  after  tbe  re- 
ceiving of  such  notice,  recommend  some  other 
fit  and  competent  person  tor  such  appoint- 
ment: provided,  sucb  persons  so  recommend- 
ed shall  be  electors  In  the  town  in  and  for 
which  they  are  to  be  appointed  justices  of  tbe 
peace."  On  AprU  19,  1895.  a  majority  of 
tbe  Judges  of  said  courts  recommended  to  tbe 
governor  tbe  followUig  named  persons  for  the 
ofilce  of  Justice  of  the  peace  in  said  town,  to 
wit:  John  M.  Moore,  to  succeed  himself; 
John  Fitzgerald,  to  succeed  3.  3.  Hennessy; 
Henry  G.  Schulte,  to  succeed  Peto*  CfUdwell; 
James  J.  O'Toole,  to  succeed  himself;  and  Ed- 
win 3.  Rhoades,  to  succeed  George  W.  Hotal- 
Ing.  On  June  14, 1S95,  tbe  last  day  of  Thirty- 
Ninth  general  assembly,  tbe  governor  placed 
before  that  body  tbe  name  of  Edwin  J. 
Khoades  to  succeed  the  defendant  as  Justice 
of  the  peace,  and  the  nomination  was  confirm- 
ed  by  tbe  senate.  After  tbe  adjournment  of 
tbe  senate,  on  or  about  June  16. 1895,  the  gov- 
ern«  returned  tbe  name  of  the  defendant  to 
the  judges  as  rejected.  A  ccHnmlssiou  was 
issued  to  Rboades,  and  be  took  the  oath  of 
office,  and  furnished  a  bond  approved  by  tbe 
county  clerk  of  Cook  county.  The  county 
clerk  designated  Rboades  to  succeed  George 
W.  Hotallng,  and  recognized  as  tbe  Justices  of 
the  town  of  I^ke  tbe  defendant,  James  J. 
O'Toole,  J.  J.  Hennessy,  John  Fitzgerald,  Hen- 
ry G.  Schulte,  and  Edwin  3.  Rboades.  Tbe 
only  two  persons  whom  the  Judges  thought  fit 
to  continue  In  the  i^ce  of  Justice  of  the  peace 
of  tbe  town  of  Lake,  and  who  were  recom- 
mended as  tbelr  own  successors,  were  John 
M.  Moore  and  tbe  defendant,  O'Toole.  Tbe 
governor  substituted  other  persons  for  these 
tw<^  and  sent  their  names  back,  after  the  ad- 
journment of  the  senate,  as  rejected. 

It  Is  contended  that  tbe  governor  could 
appoint,  and  Invest  with  tbe  title  to  the  of- 
fice which  the  defendant  held,  a  persc»i  who 
bad  not  been'  recommended  for  that  offlc6  by 
the  judges,  but  who  had  been  recommended 
to  succeed  some  other  justice;  and  this  claim 
was  submitted  by  plaintiff  to  tbe  trial  court. 
In  two  propositions  of  law  which  that  court 
was  asked  to  hold.  Tbe  first  of  these  was 
as  follows:  "Tbe  power  to  appoint  succes- 
sors to  Justices  of  the  peace  in  tbe  city  of 
Chicago  Is  vested  In  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate." 
This  was  modified  by  the  court  by  adding, 
"but-  only  upon  the  recommendation  of  a 
majority  of  tbe  judges."  Tbe  second  prop- 
osition, as  submitted,  was  as  follows:  "That 
the  executive  discretion,  and  the  concurrence 
of  tbe  senate  therein,  cannot  be  Judicially 
Inquired  Into."   Thia  WM  modified  Iv  ad- 


ding, "provided  the  governor  baa  compiled 
with  the  recommendation  of  the  Judges." 
To  tbe  modification  of  these  propositions  in 
the  manner  stated,  the  plaintiff  excepted. 
When  tbe  term  for  which  the  defendant  was 
appointed  expired,  the  governor  was  author- 
ized to  appoint  another  person  as  his  succes- 
sor. Tbe  method  of  doing  so,  as  provided 
In  tbe  constitution,  was  that  the  judges 
should  recommend  the  person,  and  the  gov- 
ernor, with  tbe  advice  and  consent  of  tbe 
senate,  should  appoint  him.  If  there  were 
but  one  Justice  of  tbe  peace,  and  one  court 
of  that  grade,  in  tbe  town  of  Lake,  there 
would  be  no  question  as  to  what  office  the 
appointee  would  tak&  But  there  are  five  Jus- 
tices to  be  appointed  for  that  town,  boldmg 
five  distinct  courts,  so  tliat  there  must  be  a 
line  of  snccessioD  created  In  the  descent  of 
each  of  these  offices.  The  fact  that  there  are 
a  number  of  distinct  offices  of  tbe  same  grade 
In  the  town  should  not  create  any  confusion. 
Justices  of  tbe  peace  are  a  part  of  the  Judi- 
cial department  of  tbe  state  provided  for  In 
tbe  constitution,  and,  while  known  only  by 
the  name  of  the  Incumbent  of  the  office,  yet 
each  justice  court  Is  distinct  and  separate 
from  all  others.  Writs  and  process^  Issued 
by  one  Justice  are  issued  In  his  own  name, 
signed  and  sealed  by  him,  and  made  return- 
able before  him.  The  justices  of  the  town  of 
Lake  are  In  no  reepect  like  a  board  or  a 
commission,  to  act  together,  nor  as  the 
judges  of  the  circuit  or  superior  courts. 
There  Is  no  community  of  title  or  office,  and 
they  do  not  act  Interchangeably,  or  as  repre- 
senting one '  court  The  only  instance  In 
which  one  Justice  may  act  in  any  matter 
pending  before  another  Is  by  authority  of  the 
statute  to  continue  a  case  In  the  atmence  of 
the  justice  before  whom  It  is  pending. 
Whether  there  were  other  offices  of  the  same 
grade,  or  other  vacancies  in  office,  in  tbe 
town  of  Lake,  or  whether  the  Judges  recom- 
mended, or  the  governor  appointed,  or  tbe 
senate  confirmed,  persons  to  fill  those  offices, 
are  matters  of  no  consequence,  so  far  as  this 
case  is  concerned.  Attention  Is  called  to  sec- 
tion 10.  art  6,  of  tbe  constitution,  where  It  Is 
provided  that  the  governor  shall  nominate, 
and,  by  and  with  tbe  advice  and  consent  of 
the  senate,  appoint,  all  officers  whose  appoint- 
ment or  election  Is  not  otherwise  provided 
for.  But  that  sectiom  has  nothing  to  do  with 
the  present  Inquiry,  for  tbe  reason  that  kn- 
otber  method  Is  specifically  provided  for  with 
respect  to  justices  of  the  peace  In  Chicago. 
Much  stress  Is  laid,  also,  upon  the  well-recog- 
nlzed  rule  that,  where  a  power  is  given  to 
the  executive  by  the  constitution,  that  depart- 
ment Is  supreme  and  Independent,  within  Its 
prescribed  duties  and  powers,  and  is  not  suIh 
Ject  to  control  or  direction  by  any  other 
branch  of  the  government,  and  that  a  duty  or 
power  committed  to  one  branch  of  the  gov- 
ernment for  its  exercise,  tbe  constitution, 
is  not  subject  to  Interference,  control,  or  dic- 
tation hr  asoth»  brandi.    We  apprebend 
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tlimt  no  one  will  be  found  to  dispute  these 
propositions.  Bnt  the  question  here  Is  wheth- 
er the  supreme  and  lnde[)eodeiit  power  ot  ap- 
pointment has  In  this  Instance  been  confer- 
red upon  the  ^ecutlre.  The  constitution  la 
to  be  regarded  as  a  grant  of  powers  to  the 
executive,  and  that  department  can  exercise 
no  authority  or  power  except  such  as  is 
clearly  granted  to  It  by  the  constitution. 
Field  T,  People,  2  Scam.  79.  The  method 
of  appointment  of  Justices  of  the  peace  is 
prescribed  by  the  constitution,  and  the  grant 
of  the  power  to  the  execntiye  Is  restricted 
and  conSned  by  the  same  section,  every  part 
of  which  la  of  equal  force.  The  action  of 
the  governor  -In  making  the  appointment  Is 
depeoident  upon  condltlouB,  the  first  of  which 
Is  that  the  person  appointed  to  the  office  shall 
be  recommended  by  the  Judges,  It  la  true 
that  the  governor  may  appoint,  bnt  whom 
may  he  appoint?  The>constltntlon  says,  the 
person  recommended  by  the  Judges,  and  none 
other.  The  theory  of  the  people  undoubtedly 
was  that  the  local  Judges  of  C!ook  county  had 
better  means  of  knowing  what  persons  were 
qualified  fcM*  the  office  of  Justdce  of  the  peace 
than  the  governor  or  the  senate.  They  hear 
all  the  appeals  from  the  Justices,  and,  from 
their  knowledge  of  their  proceedings,  know 
better  than  any  one  else  whether  those  who 
are  in  <^ce  are  properly  discbarglug  their 
duties,  and.  If  not,  are  well  qualified  to  rec- 
ommend other  persons  to  hold  the  offices  of 
those  who  should  not  be  reappointed.  And 
the  same  section  they  are  given  the  pow- 
«r  of  removal.  The  governor  has  the  power 
of  rejection,  and  so  has  the  senate.  The 
concurrence  of  the  three  agencies  of  the  gov- 
ernment is  necessary,  undor  the  constitution, 
to  appoint  a  man  to  the  office,  and  all  these 
agencies  must  Join  in  the  manner  provided 
Imj  the  constitution.  No  person  was  recom- 
mended by  the  Judges  to  succeed  to  the  of- 
fice which  the  defendant  held,  and  we  think 
that  it  was  not  within  the  power  of  the  gov* 
ernor  to  confer  upon  Rhoades  the  title  to  the 
office  which  the  defendant  held,  without  such 
recommendation.  In  that  view,  the  circuit 
court  was  right  In  Its  modification  of  the 
propositions  submitted  to  It  tm  the  part  of  the 
plaintiff. 

Some  of  the  counsel  appearing  In  the  case, 
representing  other  Interests  than  those  of 
the  parties  to  the  record,  have  claimed  that 
a  portion  of  the  agreed  statement  of  facta  in 
this  case  Is  not  true,  and  have  presented  cer- 
tified statements  from  the  office  of  the  sec- 
retary of  state,  designed  to  show  what  is 
claimed  to  be  the  fact  While,  In  the  exer- 
cise of  appellate  Jurisdiction,  we  can  deter- 
mine this  case  only  upon  the  facts  as  they 
appeared,  and  were  agreed  upon  In  the  trial 
court,  and  review  the  Judgment  of  that  court 
upon  the  agreed  statement  on  which  It  acted, 
yet  the  difference  does  not.  In  our  jodgment, 
affect  the  result  in  any  manner,  and  It  Is 
Intended  to  make  this  declaloo  broad  enough 
to  eonr  4m  facts  at  <dalmed  1^  aiqr  of  the 


parties.  The  matter  of  fact  which  was 
agreed  upon,  to  which  objection  was  made, 
Is  as  follows:  "A^eed:  No  Judges,  no  gov- 
ernor, po  convention  of  Judges  of  Cook  coun- 
ty, or  the  senate,  same  being  the  three 
branches  of  government  (executive,  legis- 
lative, and  Judicial),  have,  since  the  consti- 
tution of  1870  up  to  the  present  Instance, 
ever  recommended,  nomluated,  or  appointed 
In  any  way  whatsoever,  thereby  designating 
the  successorshlpa  of  Justices  ot  the  peace  in 
the  city  of  Chicago;  leaving  the  duty,  power, 
and  authority  eicluslvely  to  the  county  clerk, 
under  section  111,  c,  79,  Eev.  St.  III.  1874." 
The  following  facts  In  respect  to  such  des- 
ignation are  shown  by  the  records  In  the 
office  of  the  secretary  of  state:  The  first 
appointments  were  In  1871,  and  there  were 
then  no  successorshlps  to  be  designated.  Up 
to  1887  the  Judges  did  not  designate  whom 
the  persons  recommended  should  succeed. 
In  187S  the  governor  designated  the  succes- 
sorshlps. In  1879  he  did  not  In  1883  he 
transmitted  a  supplemental  message  nam- 
ing successorshlps,  as  he  stated,  "for  the 
purpose  of  avoiding  confusion,  and  to  des- 
ignate the  order  of  succession, *'  In  1887  the 
Judges  named  the  succession,  and  the  gov- 
ernor acted  upon  their  recommendation,  ex- 
cept In  one  case,  In  which  he  changed  the 
successorahlp  from  the  one  recommended. 
The  recommendation  of  the  Judges  In  1891 
does  not  appear  on  the  files,  so  that  It  cannot 
be  .known  whether  they  designated  successor- 
ships,  but  in  making  the  nomination  the  gov- 
ernor did  80.  The  purpose  of  this  showing 
Is  to  obtain  the  benefit  of  contemporaneous 
construction  In  support  of  the  appointment 
of  Rhoades.  The  facts  do  not  show  that 
there  baa  been  ary  uniform  contemporaneous 
construction  by  the  authorities,  entitled  to 
act  In  the  matter.  There  has  been  no  uni- 
formity in  that  particular.  The  successor- 
ships  were  sometimes  designated  by  neither 
power,  sometimes  by  both,  and  sometimes 
by  only  one.  In  1879  it  was  perhaps  thought 
that  the  county  clerk  had  the  power,  and  in 
1883  the  governor  made  the  designation  for 
the  reason  stated.  So  far  as  the  stipulation 
of  fact  that  the  successorshlps  have  always 
been  left  to  the  county  clerk  to  designate  Is 
concerned,  it  Is  Immaterial  what  the  practice 
was  In  that  regard;  for  It  did  not  and  could 
not  have  the  sanction  of  the  constitution, 
which  expressly  provides  that  other  officers 
than  the  one  who  the  stipulation  says  haa 
exercised  the  right  shall  exercise  it  Such  a 
practice,  If  It  ever  existed.  Is  manifestly 
wrong,  and  cannot  take  the  place  of  the  law. 
The  provision  from  which  It  Is  supposed  that 
the  county  clerk  has  some  power  in  the  mat- 
ter is  contained  In  section  2  of  the  act  tiefore 
referred  to,  which  Is  as  follows:  "Justices 
of  the  peace  under  this  act  shall  be  commla- 
aloned  by  the  governor  and  hold  their  of- 
fice for  four  years,  and  until  their  successora 
have  been  commissioned  and  qualified,  and 
shall  bare  tha  same  qnaUfleationa  for  bold- 
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tog  office,  the  Bame  Jnriadlctton,  power  and 
authority,  and  be  snbject  to  the  same 
llablHtles,  and  shall  execute  bonds,  and  be 
sworn,  and  be  goremed  by  the  same  mles 
and  reflations  as  Justices  of  the  peace  elect- 
ed." The  power  claimed  for  the  county 
clerk  must  be  found,  If  at  all.  In  the  pro- 
vision that  the  Justices  of  Chicago  are  to  be 
goremed  by  the  same  rules  and  r^n^hitlons 
as  Justices  elected.  We  think  this  needs  no 
special  effort  at  construction  or  Interpreta- 
tion. It  has  no  reference  to  the  provisions 
of  section  111  of  the  act  to  provide  for  the 
election  and  quallflcation  of  Justices  of  the 
peace.  It  cannot  be  regarded  as  a  grant  pf 
power  to  the  county  derk,  but  relates  to  the 
method  of  transacting  business,  and  has  no 
relation  whatever  to  the  method  of  appoint- 
ment or  the  authority  under  which  the  Jus- 
tices should  act.  The  office  of  coun^  clerk 
is  purely  clerical,  and  It  was  not  meant  that 
he  should  have  any  authority  over  the  Jus- 
tices of  the  peace.  To  give  falm  such  power 
would  be  to  nullify  the  will  of  the  Judges, 
the  governor,  and  the  senate,  and  destroy  the 
provisions  of  the  constitution.  If  that  sec- 
tion had  any  such  purpose^  the  enactment 
would  be  unconstitutional  and  void,  as  the 
constitution  gives  the  power  to  the  governor, 
under  the  limitation  that  the  person  shall  be 
recommended  by  the  Judges,  and  confirmed 
by  the  senate.  If  there  has  been  such  a 
practice  by  the  county  clerk,  or  if  there  has 
been  anything  in  the  method  of  appointment, 
as  shown  by  the  records  In  the  office  of  the 
secretary  of  stat^  which  can  be  said  to 
amount  to  a  construction  of  the  constitution 
different  tnm  that  provided  h^  its  terms.  It 
could  not  be  regarded  as  binding.  The  nec- 
essary steps  to  invest  a  person  with  the  of- 
fice which  ihe  defendant,  O'Toole,  has  held 
are  a  recommendation  to  such  office  by  a 
majority  of  the  Judges,  advice  and  consent 
by  the  senate  to  the  appointment,  and  the 
appolntmrait  by  the  governor.  This  method 
is  pointed  out  by  the  constitution,  and.  we 
think,  clearly  demonstrates  the  Invalidity  of 
any  other.  The  Judgment  wlU  be  affirmed. 
Judgment  affirmed. 


(107  Han.  287) 

YOUNG  T.  SNOW  et  al. 

(Sapreme  Judicial  Court  of  Mauachusetts. 
Suffolk.    Jan.  7,  1897.) 

Will  — Dbvisb  in  Trcst—Validitt  — Rights  ow 

LeOATEES— ASSIONMIfNT   OF  InTBKEST. 

1.  A  will  which  giTes  the  residue  of  the  tes- 
tator's estate  "to  remain  and  be  in  the  hands  of 
and  under  the  control  of  my  executors,  as  trus- 
tees, tta  20  years  after  my  decease,  and  then 
the  same  to  go  to  my  heirs  at  law,"  is  not  repug- 
uant  to  law  or  contrary  to  public  policy.  Claf- 
lin  T.  Claflin,  20  N.  B.  4M,  149  Mass.  19,  fol- 
lowed. 

2.  While  H  will  creates  a  trust,  tiie  fnnd  to  be 
6ually  distributed  among  the  heirs  at  law,  it 
gives  them  a  qualified  ownership;  and  the  fact 
that  ttie  interest  of  one  beneficiary  has  been  as- 
signed,  or  subjected  by  creditors,  does  not  Rive 
the  traobfeiee  or  the  other  beneficiaries  the  r^ht 


to  have  the  trust  terminated,  though  all  parties, 
with  the  trustee,  would  assent  to  the  termina- 
tion. 

3.  Where  a  benefidory  assigns  a  vested  right 
In  a  trust  fund,  the  assignee  may,  by  a  proper 
bill,  compe]  the  trustee  to  recognize  his  right. 

Case  reserved  from  supreme  Judicial  court, 
Suffolk  county;  W.  A.  Field,  G.  J. 

Bill  by  one  Young  against  Ellen  0.  Snow 
and  others  to  terminate  a  trust  created  by 
the  will  of  David  Snow,  deceased.  All  par- 
ties consented  except  the  trustees,  who  bu1>- 
mitted  whether  the  trust  could  be  legally 
terminated.  The  will  gave  the  residue  of 
the  testator's  estate  "to  remain  and  be  in 
the  hands  and  under  the  control  of  my  ex- 
ecutors, as  trustees,  for  20  years  after  my 
decease,  and  then  the  same  to  go  to  my  heirs 
at  law."  The  case  was  x-eawred  for  the  full 
court.   Bill  dismissed. 

Edward  W.  Hutchlhs,  for  plaintiff.  Hen- 
ry Wheeler,  for  defendant  Ellen  O.  Snow. 
John  E.  Abbott,  for  defendants  Joseph  and 
Jane  S.  Cox. 

BABKEB,  J.  If  the  provisions  of  the  wiU 
are  carried  out,  the  fund  will  remain  in  the 
hands  and  control  of  the  trustees  for  20 
years  from  the  testator's  death,  during  which 
period  so  much  of  the  Income  as  is  needed 
for  that  purpose  will  be  used  to  ke^  his  es- 
tate in  repidr,  and  dxulng  the  first  10  years 
not  yet  expired  there  will  be  an  accumula- 
tion of  part  of  the  income.  None  of  these 
provisions  are  repugnant  to  law  or  contrary 
to  public  policy.  The  testator,  therefore, 
had  the  right  to  make  the  disposition  of  his 
property  which  he  did  make,  and  it  is  the 
duty  of  the  court,  so  far  as  it  has  Jurisdic- 
tion, to  carry  out  the  trust  Although  the 
interests  created  under  the  trust  have  all 
vested,  and  all  the  parties  Interested  request 
that  the  trust  be  terminated,  and  the  truatee 
consents,  the  objects  and  purposes  of  the 
trust  have  hot  been  accomplished,  nor  has 
their  accomplishment  been  made  impossible. 
If,  because  of  the  asdgnments  made  by  one 
of  the  beneficiaries,  the  payment  to  her  year- 
ly  of  her  share  of  the  income,  and  the  trans- 
fer to  her,  at  the  end  of  the  20  years,  of  her 
share  of  the  fund,  has  become  Impossible, 
tiiat  does  not  prevent  the  exact  aecntion  of 
the  trust  In  respect  to  the  shares  of  the  other 
beneficiaries;  and  if  all  the  beneficiaries 
should  make  similar  assignments,  or  if  the 
rights  of  all  the  beneficiaries  should  be  seiz- 
ed by  their  creditors,  that  would  not  make 
It  impossible  for  the  trustee  to  hold  the  fund 
for  the  20  years,  to  keep  the  estate  In  repair 
during  that  period,  and  to  deal  yearly  with 
the  Income  by  accumulating  it,  or  paying  it 
over  to  the  persons  entltied  to  receive  It 
That  is  what  the  testator  has  willed,  and  it 
was  within  his  tight  and  power  so  to  direct. 

While  the  will  vests  the  fund  In  the  testar 
tor's  four  children,  It  does  not  give  them  an 
absolute  estate,  and  then  impose  restrictions 
and  conditions  repugnant  to  the  estate,  but 
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giTes  an  ownership  quallfled  by  the  dlreo- 
tlona  that  the  property  la  to  remain  for  a 
time  In  the  hands  ana  control  of  the  trustees. 
Whether  the  testator  made  these  {troTlslons 
for  one  purpose  or  another  Is  Immaterial, 
since  he  had  the  right  to  order  as  he  did. 
Under  our  dedstons,  such  prorisions  are  not 
Toid,  and  are  to  be  carried  out  Claflin  t. 
Cnaflln.  149  Mass.  19,  20  N.  B.  4M. 

While  the  right  of  each  beneficiary  Is  rest* 
ed,  and  may  be  sold,  or  may  be  reached  and 
applied  In  some  way  by  creditors,  the  fact 
that  the  Interest  of  one  beneficiary  has  been 
assigned  does  not  make  It  the  duty  of  the 
court  to  decree  a  termination  of  the  trust. 
If  the  rights  of  an  assignee  are  not  recog- 
nised by  the  trustee,  rdl^  may  be  given 
upon  a  proper  bUL  This.ls  not  such  an  ap- 
plication. So  far  as  it  affects  the  assignee 
of  one  of  the  beneficiaries,  It  Is  an  applica- 
tion to  glre  to  the  assignee  a  greater  right 
thou  that  given  by  the  will  to  the  benefi- 
ciary; and,  as  to  the  other  beneficiaries,  it 
seeks  to  give  them  an  unqualified  and  pires- 
ent  possession  of  a  fund  which  their  testator 
has  directed  shall  remain  In  the  hands  and 
unda:  the  control  of  his  trustees  for  20  years 
from  his  decease. 

We  are  therefore  of  opinion  that  the  case 
Is  governed  by  the  decision  in  Claflin  t.  Olaf- 
lin,  ubl  supra,,  notwithstanding  the  facts 
that  one  of  the  beneficiaries  has  made  sev- 
eral assignments  of  her  Interest  in  the  fund, 
and  that  the  trustee  gives  a  kind  of  quali- 
fied assent  to  the  request  for  the  termination 
of  the  trust.  The  situation  is  not  like  that 
In  Forbes  t.  Lothrop.  137  Mass.  523,  or  In 
Sanford  v.  Lackland,  2  Dill.  6,  Fed.  Cas.  No. 
12,312,  where  creditors  were  entitled  to  the 
whole  property  of  the  only  beneficiary  of  the 
trust.   Bill  dismissed. 


an  Mue.  261) 

FROST  T.  COURTIS  et  al. 

(Supreme  Judicial  Court  of  Masaachusetts. 
Essex.    Jan.  6,  1897.) 

Wills — Con-strcctios— Naturs  of  Estatb. 
Testator  devised  his  real  estate  to  his  second 
wife  and  his  children  by  her,  by  name,  in  equal 
portioDB.  In  another  clause  he  named  his  other 
children,  eiplaininfr  why  they  did  not  share  in 
the  estate.  Hdd,  that  the  devisees  took  as  ten- 
ants in  common,  and  not  as  a  class,  with  rights 
of  snrvivorship. 

Report  from  superior  court,  Essex  county; 
Henry  K.  Braley,  Justice. 

Petition  by  Rebecca  O.  Frost  against  Jane 
Courtis  and  others  for  the  partition  of  real 
estate.  There  was  a  verdict  for  defendants, 
and,  at  the  request  of  the  parties,  the  case 
was  reported  to  the  supreme  Judicial  court. 
Verdict  set  aside. 

Francis  Oonrtls.  of  Marblehead,  died  June 
15,  iSTO,  leaving  a  will,  and  the  real  estate 
described  in  the  petition.  He  had  been  twice 
married.  His  first  wife  died  about  1848. 
By  this  marriage  be  hod  one  son,  and  no 


other  children.  This  son  was  Francis  Cour- 
tis, 3t.f  who  died  in  1845,  Intestate,  leavli^; 
as  his  children  Francis  J.  Courtis,  who  died 
after  the  testator,  and  Rebecca  C.  Ooturtis, 
now  Rebecca  O.  Frost,  the  plaintiff.  Fran- 
cis J.  Courtis  died  in  1870,  without  Issue  and 
unmarried,  leaving  the  plaintiff  as  sole  hdr 
at  law.  The  testator  married  again  In  De- 
cember, 1849.  His  second  wife  was  Jane 
Courtis,  one  of  the  defendants,  and  by  this 
maiTlage  he  had  the  following  children: 
Francis  M.  Courtis  and  Robert  H.  Courtis. 
Robert  H.  Courtis  died  before  the  testator, 
without  issue  and  unmarried.  Francis  H. 
Courtis  died  in  1883,  intestate,  wjthout  issue 
and  unmarried.  The  will  of  the  testator 
provided  as  foUows:  "Second.  AH  the  rest 
and  residue  of  my  estate,  of  every  name  and 
nature,  that  I  shall  die  seised  of  and  pos- 
sessed, or  to  which  I  shall  be  entitled  at  the 
time  of  my  decease.  I  do  give,  devise,  and 
bequeath  to  my  beloved  wife,  Jane  OourtlB, 
and  my  two  children,  Francis  M.  Courtis 
and  Robert  H.  Courtis,  to  have  and  to  hold 
the  same,  in  equal  portions,  to  them,  my  said 
wife,  Jane  Courtis,  and  my  said  two  chil- 
dren, Francis  M.  Courtis  and  Robert  H. 
Courtis,  and  their  heirs  and  assigns  forev». 
Third.  As  to  my  two  grandclilldren,  Rebecca 
C.  Courtis  and  Francis  J.  Courtis,  children 
of  my  deceased  son  Francis  Courtis,  they 
already  have  some  little  property  of  their 
own,  and  I  leave  them  my  brat  wishes,  but 
do  not  feel  It  my  du^  to  make  any  provision 
for  them  In  this  my  last  will."  Nathan 
Morse  was  admitted  as  a  party  defendant, 
claiming  the  real  estate  described  In  the  pe- 
tition. All.  the  parties  <dalmed  under  the 
will  of  Francis  Courtis,  Sr.,  as  to  the  record 
title.  Jane  Courtis  also  claimed  title  by  pre* 
scriptlon.  At  the  close  of  petitioners  case, 
at  the  request  of  counsel  for  the  respondents, 
the  court  ruled  that  the  devise  in  the  second 
clause  of  the  will  was  to  the  devisees  there* 
in  named  as  a  class,  and  not  per  capita,  and 
that  the  interest  devised  to  Robert  H.  Cour- 
tis did  not  lapse  on  his  death  before  the  tes- 
tator's death,  but  went  to  the  survivors  nam- 
ed in  the  second  clause. 

George  C.  Abbott  and  Stephen  H.  Tyng, 
for  petitioner.  H.  P.  Moulton  and  T.  M. 
Stlmpson,  for  respondents. 

MORTON,  3.  The  question  In  this  case  Is 
whether  the  persons  named  as  legatees  In 
the  second  dause  of  the  will  took  as  a  dass 
(In  which  event  the  property  in  suit  would  go 
to  the  stLTVlvor  or  survivors  on  the  death  of 
one  or  more  members  of  It  before  the  tes- 
tator), or  whether  they  took  as  tenants  In 
common  (In  which  case  ttie  share  or  shores 
of  those  so  dying  would  lapse).  The  re- 
spondents contend  that  they  took  as  a  class. 
The  general  rule  Is  that,  when  real  property 
Is  given,  as  it  was  here,  to  several  persons 
by  name,  to  be  equally  divided  among  them, 
they  take  as  tenants  In  common,  and  not  as 
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Joint  tenants  or  as  a  class.  Bmerson  t.  Cnt- 
ler.  14  rick.  108;  Jackson  v.  Roberts,  14 
Gray,  646;  Workman  Workman,  2  Allen, 
472;  Claflin  t,  Tllton,  141  Mass.  843,  6  N. 
B.  640;  Wood  t.  Seaver,  158  Mass.  411,  83 
N.  E.  687;  Horton  t.  Earle,  162  Mass.  448, 
SS  N.  E.  1135;  2  Jarm.  Wills  (4th  Am.  Ed.) 
IG2  et  seq.  This  rule  yields  to  a  different 
construction  when  It  plainly  appears  from 
the  will  that  It  was  the  Intention  of  the  tes- 
tator that  the  survivors  should  take  the 
whole.  Swallow  v.  Swallow,  166  Mass.  241, 
44  N.  B.  132,  and  cases  cited.  The  mere 
fact,  however,  that  the.  testator  gives  to 
•ome  and  not  to  others  of  those  who  are 
equally  related  to  him  does  not  show  that  he 
e:lve8  to  them  as  a  class,  or  that  the  doctrine 
of  survivorship  Is  to  be  applied.  Sohler  v. 
Inches,  12  Gray,  385.  In  the  present  case 
the  testator  went  a  little  further,  and  named 
the  children  to  whom  he  did  not  give  any- 
thing, and  explained  why  he  did  not  give  them 
anything,  but  we  do  not  think  that  that  is 
sufficient  to  show  that  be  gave  to  his  second 
wife  and  her  children  as  a  class,  or  that 
he  intended  that,  if  one  of  them  died  before 
he  did,  the  survlvora  should  talce  the  whole. 
It  is  probable  that  that  contingency  did  not 
occur  to  him.  We  may  conjecture  that.  If 
It  had,  he  would  have  provided  for  it  in  a 
manner  altogether  favorable  to  his  second 
wife  and  her  children.  But  that  Is  not 
enough  to  Justify  ns  lo  departing  from  a 
well-settled  mle  of  construction.  Very  like- 
ly his  object  in  naming  his  children  by  his 
first  wife,  and  explaining  why  he  did  not 
give  them  anything,  was  to  show  that  he 
bad  not  forgotten  them;  and  it  would  be  a 
forced  construction  to  infer,  from  that  fact, 
that  be  Intended  to  constitute  one  class  of 
them,  and  another  class  of  bis  second  wife 
and  her  children,  especially  In  view  of  the 
fact  that  his  children  would  all  naturally 
constitute  one  class.  We  think,  therefore, 
that.  In  accordance  with  the  report,  the  ver- 
dict should  be  set  aside,  and  the  case  should 
stand  for  trial  on  the  Issue  whether  the  de- 
fendant Jane  CouHts  has  acquired  a  title  by 
prescription.   So  ordered. 

OST  Mass.  SS4) 

LEMBRT  V.  BOSTON  &  M.  R.  CO. 

(Bapreme  Judicial  Court  of  Mnssachusetts. 
Suffolk.    Jan.  0,  18D7.) 

lann  to  Emplotb— Detectivb  Tracks— Ofpeb 
OF  Paoor— Nkolioknob— Biu.  or  Bx- 

OSPTIOMS— SornCt  SHOT. 

1.  PlaiotlfF,  an  employd,  being  required  to 
specify  the  Desligence  on  which  he  relied,  offer- 
ed to  prove  that  four  cars  had  been  detached 
from  a  freight  train,  and  were  moviag  down 
a  Bide  track,  when  the  car  on  which  plaintiff 
was  riding  jnmped  the  track]  that  tne  cars 
did  not  run  smoothly  on  such  side  track;  and 
that,  prior  to  the  acddent,  other  cars  had  been 
derailed  there,  but  the  track  bad  not  been  fix- 
ed. Held,  that  the  statement  was  a  safficient 
specificatioa  that  the  negligence  relied  apon  was 
the  existence  of  a  defective  road,  eatitliog  ^ain- 
tiff  to  intrwdoce  Us  evidence^ 


2.  A  subseiioent  statement  Ity  ttie  plalntllf 
that  he  did  not  know  what  caused  tiie  accident 
was  not  a  withdrawal  of  the  oontentlOB  that 

it  was  due  to  the  defective  road. 

3.  Plaintiff,  being  required  to  specify  the  neg- 
ligence on  which  he  relied,  replied  that  he  could 
not  state,  more  predsely  than  had  been  done 
in  the  pleadings,  the  cause  of  the  accident  In 
his  bill  of  exc^tionfl  he  set  fcsth  that  he  "sub- 
mitted the  following  statement  of  fact  as  his 
offer  of  proof  of  the  cause  of  his  injnry;  the 
following  are  the  facts  which  the  plaintiff  offer- 
ed to  proTe,  and  upon  which  he  relies  to  main- 
tain his  action."  The  commissioner  substituted, 
for  the  words  quoted,  that  plaintiff  "offered  to 
prove  the  following  facts.''  Eeid.  that  the 
variation  was  not  such  as  to  defeat  plaintitTs 
right  to  prove  his  exceptions. 

4.  A  bill  of  exceptions  will  not  be  set  aside, 
on  the  gronnd  that  the  statement  of  tacts  offer- 
ed to  be  proved,  as  set  forth  in  the  biU,  varied 
in  pbrnaeology  and  order  from  the  statement  a» 
toally  made  at  the  trial,  when  such  variation  is 
shown  to  be  nnimportant. 

Exceptions  from  superior  eourt,  Suffolk 
county;  O.  S»LU1^.  Judge. 

Action  by  one  Lemery  acaliwt  the  Boatoa 
&  Maine  Railroad  Oompany.  There  waa  ft 
verdict  for  defendant  and  plaintiff  excepted. 
Tbe  exc^tiona  not  being  allowed,  plaintiff 
filed  a  petition  to  prove  tbe  same.  ]lixc9- 
tlons  sustained. 

Sb  A.  Fuller,  tot  plaintiff.  Scdomon  Un- 
coin,  for  defendant. 

ALLEN,  J.  At  the  trial,  the  plalntlff'a 
counsel  read  the  pleadings  and  proceeded  to 
open  the  ease  to  the  Jury,  whereupon,  on  mo- 
tion of  the  defendant,  the  court  directed  him 
to  specify  the  negligence  on  the  part  of  th« 
defendant  oo  which  he  relied.  The  plaintiff 
thereupon  said  that  be  was  unable  to  state 
with  any  more  preciskm  than  he  had  done  In 
his  pleadings  the  cause  of  tbe  accident  com- 
plained of;  but.  In  biB  bill  of  exceptions,  as 
presented  by  him  to  the  court.  It  is  set  forth 
that  he  "submitted  the  f(^owing  statement 
of  fact  as  his  offer  of  proof  of  the  cause  ot 
his  Injury;  tbe  following  are  the  facts  which 
the  plaintiff  offered  to  prove,  and  upon  which 
he  relies  to  maintain  his  action."  The  com- 
missioner finds  that,  in  order  to  conform  to 
the  exact  truth,  the  words  in  quotation, 
marks  should  be  stricken  out,  and  the  follow- 
ing inserted  in  place  thereof,  viz.:  "Off««d 
to  prove  the  following  facts."  The  defendant 
now  contends  that  the  bill  of  exceptions  aa 
presented  to  the  court  did  not  exhibit  cor- 
rectly the  manner  in  which  the  plaintiff  pre- 
sented his  case  to  the  court.  In  that  he  did 
not  state  that  he  relied  upon  these  facts  to 
prove  the  Injury.  We  are  of  opinion  that 
this  variation  Is  not  of  sufficient  importance 
to  defeat  the  plaintiff's  right  to  prove  his 
exceptions.  The  plaintiff  was  In  court,  seek- 
ing to  maintain  his  case.  He  had  read  the 
pleadings.  Being  directed  to  specify  the  neg- 
ligence relied  on,  he  referred  to  tbe  plead- 
ings, which  he  had  Jnst  read,  and  offered  to 
prove  certain  facts,  which  he  proceeded  to 
state.  It  seems  to  us  quite  clear  that  be 
offered  to  pror*  tbeae  facta  mm  auataliiiiv  Ua 
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case,  and  as  showing  the  negligence  relied 
on.  The  commissioner  also  finds  that  the 
statement  of  tacts  offered  to  be  proved,  as  set 
forth  In  the  bill  of  exceptions,  varied  some- 
what In  phraseology  and  order  from  the 
statement  of  facts  actually  made  at  the  trial. 
It  Is  not,  however,  contended,  on  the  part  of 
the  defendant,  that  this  variation  is  Impor- 
tant; and  we  think  the  statement  as  made 
In  the  bill  of  exceptions  conformed  In  sub- 
stance to  the  statement  actually  made  at  the 
trial,  and  that  the  plaintiff's  bill  of  excep- 
tions, as  presented,  should  not  be  defeated  on 
this  ground,  but  might  and  should  have  been 
amended,  if  the  changes  were  deemed  to  be 
of  enough  importance  to  require  attention. 
Morse  T.  Woodworth,  155  Mass.  233,  27  N. 
a  IdO,  and  29  N.  E.  625. 

We  proceed,  thertfore,  to  consider  the  case 
on  Its  merits,  and  for  this  purpose  we  take 
the  bill  of  exceptions  In  the  commissioner's 
draft  and  form  which  he  finds  to  conform 
exactly  to  the  truth.  The  declaration  was  in 
two  counts,— the  first  being  at  common  law, 
and  the  second  under  the  employer's  liability 
act  The  first  count  alleged  that,  the  plaln- 
tur  was  working  in  the  employ  of  the  de- 
fendant, and  was  riding  upon  a  car  which 
had  been  switched  off  the  main  track  onto  a 
track  known  as  the  "D'Estey  Track,"  and, 
while  so  riding  and  working,  "by  reason  of 
the  negligence  of  the  defendant,  Its  agents, 
officers,  or  servants,  who  were  not  the  fellow 
servants  of  the  plaintiff,  said  car  on  which 
be  was  working  jumped  the  track,  to  wit,  the 
D'Sstccy  track,  near  or  at  a  frog,"  etc.  The 
second  count  adds  an  averment  **tbat  said 
car  Jumped  the  track  as  aforesaid  reason 
of  a  defect  In  the  ways,  works,  and  machin- 
ery of  the  defendant,  which  arose  from  or 
had  not  bew  discovered  or  remedied,  owing 
to  the  negligence  or  carelessness  of  some  per- 
son in  the  employ  of  the  defendant  corpora- 
tion, and  intrusted  1^  It  with  the  du^  of 
seeing  that  the  ways,  works,  and  machinery 
were  In  a  proper  condition."  The  plaintiff 
was  directed  to  specify  the  negligence  on 
which  he  relied;  and,  having  stated  that  he 
was  unable  to  state,  with  any  more  precision 
than  he  had  done  in  bis  pleadings,  the  cause 
of  the  accident,  because  he  lost  his  arm,  and 
was  Immediately  removed  from  the  place  of 
the  accident,  he  offered  to  prove  that  four 
cars  had  been  cut  off  or  detached  from  the 
rear  end  of  a  freight  train,  and  were  moving 
down  the  D'Estey  track,  and  the  car  immedi- 
ately ahead  of  that  upon  which  he  was  rid- 
ing left  the  D'Estey  track,  and  vras  derailed, 
as  also  the  car  upon  which  he  was  riding, 
whereby  he  was  thrown  to  the  ground  and 
hurt;  that  he  was  In  the  exercise  of  due  care, 
and  that  no  fellow  servant  of  his  contributed 
to  the  car's  Jumping  the  track  at  the  frog 
described  In  the  declaration;  that  upon  the 
D'Estey  track,  described  In  the  declaration, 
the  cars  did  not  run  so  smoothly  as  they  did 
upon  the  main  tracks;  that  the  train  was 
running  at  a  rate  of  speed  wblcb  waa  not 
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unusual  or  Improper;  that,  before  the  acci- 
dent, cars  had  Jumped  the  track  at  the  same 
pUce,  and  the  track  had  not  since  been  fixed 
and  repaired;  and  that  the  ballasting  or 
grading  of  the  track  was  not  so  good  as  upon 
the  main  track.  From  this  we  think  It  was 
sufficiently  plain  that  the  plaintiff  relied  on 
the  ground  that  the  railroad  was  defective 
at  that  place.  The  court  required  him  to 
specify  what  negligence  of  the  defendant  he 
relied  on.  He  answered,  In  substance:  A 
defective  road,  by  reason  of  which  the  cars 
Jumped  the  track.  There  was  then  a  collo- 
quy between  the  court  and  the  plalnttfTs 
counsel,  In  which  the  court  said,  "It  is  an  en- 
tirely different  statement  from  any  that  baa 
been  hereb^ore  made."  And  again.  "Ton 
said  repeatedly  you  did  not  know  what  caus- 
ed the  accident"  To  tills  the  plaintiff's  coun- 
sel replied,  "I  say  so  now,  your  honor.  I 
don't  know  what  caused  the  accident;  and 
I  said  It  was  not  within  human  possibility  to 
determine,  on  the  part  of  the  plaintiff,  what 
caused  the  accident,  but  the  accident  did 
happen,  and  I  have  merely  stated  the  envi- 
ronment" We  do  not  think  this  statement 
ought  to  be  construed  as  a  withdrawal  of  the 
plaintiff's  contention  that  the  accident  hap- 
pened in  consequence  of  a  defect  in  the  road. 

We  need  not  consider,  at  this  time,  the 
question  whether  negligence  on  the  part  of 
the  defendant  could  be  Inferred  merely 
from  the  happening  of  the  accident,  with* 
out  more.  The  plaintiff  did  not  re^  sole- 
ly upon  the  accident  but  offered  to  prove 
other  facta  tending  to  show  a  defective  road, 
viz.  due  care  on  his  own  part  and  on  the  part 
of  his  fellow  employte.  the  want  of  smooth- 
ness In  the  running  of  the  cars,  and  the  Infe- 
rlorl^  of  this  track  to  the  main  track  In  re- 
spect to  ballasting  or  grading.  In  an  open- 
ing statement,  It  was  not  necessary  for  him 
to  go  further  In  defining  how  rough  the  road 
was,  or  how  poor  was  the  ballasting  or  the 
grading.  Taking  the  offer  of  proof  of  these 
other  facts  In  connection  with  the  happening 
of  the  accident,  in  the  opinion  of  a  majority 
of  the  court  It  was  enough  to  entitle  the 
plaintiff  to  put  hi  tals  evldrac&  Exceptions 
sustained. 


(146  Ind. 

FISHEB  T.  LOUISVILLE,  N.  A.  &  0. 
RY.  CO. 

(Supreme  Gonrt  of  Indluia.    Jan.  12, 1897.) 

MASTCa  ASS  SSRVAVT— I?S0LIOEi!OB  — COSTHIBU- 
TORT  NbOLIOKKCB— GVIDEHCE. 

1.  Freedom  from  contiibatory  negligence  U 
not  sufficiently  shown  to  allow  a  recovery  for 
the  death  of  a  section  hand  of  defendant  rail- 
way company  caused  by  his  being  struck  by  a 
tram,  where  there  is  no  evidence  as  to  what 
deceased  was  doing  when  struck  by  the  train, 
or  whether  he  looked  or  lintened,  or  heard  the 
approaching  train  In  time  to  have  avoided  it 

2.  In  the  absence  of  anch  evidence,  a  fiudinjc 
that  the  injuries  were  willfully  Inflicted  is  not 
warranted,  though  deceased  conid  have  been 
seen  tcwa  the  cao  of  the  engine  for  half  a  mile 
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before  he  was  struck,  and  though  do  signals 
were  gi^en  of  the  approach  of  the  train. 

AK)eal  from  circuit  court,  Newton  county; 
U.  Z.  Wiley,  Judge. 

Action  by  Heniy  Fisher  against  the  Loula- 
TlUe,  New  Albany  &  Chicago  Railway  Comiu- 
cy.  There  was  a  Judgment  for  defendant,  and 
plaintiff  appeala  Affirmed. 

Thompson  &  Bro.,  for  aiveUanL  B.  a  Eleld, 
W.  iii.  Klnnan,  and  OmmnlngB  ft  Darrodi.  for 
appellee. 

MONKS,  J.  Appellant  tooug^t  this  action 
to  recover  damages  tor  the  death  of  Benjamin 
Fiflher,  an  empuy6  of  appellee,  who  was  killed 
by  one  of  a[^ellee's  trains.  The  complaint  Is 
In  two  paragraphs.  The  first  paragraph  alleges 
that  the  death  was  caused  by  the  negligence  of 
Qtpdlee,  and  wltbont  the  fault  of  the  decedent 
The  second  paragraph  chaises  that  appellee 
wUlfuliy  and  purposely  killed  the  decedent 
Tile  jury  returned  a  special  vardlct,  and  8[>- 
pellant  moved  for  a  Judgment  in  his  favor, 
wtilcb  was  overruled,  and  Judgment  render- 
ed In  favor  of  appellee.  The  special  verdict 
so  far  as  necessary  to  the  determination  of  the 
questions  presented.  Is  substantially  as  follows: 
Un  July  lU.  1895,  Benjamin  F.  Fisher  was  and 
had  been  In  the  service  of  appellee,  as  a  section 
man,  for  about  three  months,  and  while  In  such 
service  was  stmclc  and  killed  by  a  locomotive 
owned  and  operated  by  appellee,  and  wbi(di  was 
attached  to  an  extra  freight  train,  not  running 
on  any  schedule  time,  and  following  about  one 
mile  behhid  the  regular  local  freight  train, 
wtilch  bad  passed  the  decedent  about  five  min- 
ates  before  he  was  killed.  That  a  high  wind 
was  blowing  from  the  northwest  to  the  south- 
east  at  tiie  time.  The  deceased  was  killed 
about  halfway  betweoi  the  village  of  Surrey 
and  the  first  public  highway  southeast  of  said 
Tillage.  The  railroad  crosses  two  public  high* 
ways,  about  one  mile  south  of  said  village,  one 
about  80  rods  from  the  other.  The  track,  tar 
a  distance  of  about  three-quarters  of  a  mile 
to  the  southeast  of  where  the  deceased  was 
killed,  was  straight  and  unobstructed  in  view 
from  the  cab  of  the  locomotive  as  it  approached 
the  place  wtiere  the  decedent  was  killed.  Ap- 
pellee's engineer  and  fireman  could  have  seen 
decedent  at  work  upon  said  railroad,  In  ap- 
proaching tilm,  for  the  ^stance  of  at  least  one- 
half  a  mile.  The  engineer  In  charge  of  the  lo 
comotive  drawing  the  extra  freight  train  did 
not  give  any  signal  at  the  highway  crossing 
first  south,  and  about  one-half  mile  from  where 
the  decedent  was  at  work,  or  give  any  warn- 
ing as  the  train  approached  the  decedent  The 
deceased  would  not  iiave  heard  the  whistle,  If 
sounded  at  said  highway  crossing,  but  would 
have  heard  tlie  danger  signal  as  the  extra 
freight  train  apiHToached  him  from  the  south- 
east, if  It  had  been  sounded.  The  train  was  go- 
ing at  about  12  to  15  miles  per  hour  when  the 
decedent  was  Killed.  Tiie  deceased  was  a  man 
about  41  years  of  age,  with  his  eyesight  good, 
and  was  in  the  full  possession  of  bis  facolUes. 
He  could  have  seen  the  train  approaching  for 


about  one  mile  If  he  liad  looked,  and  could  have 
heard  the  noise  of  the  approaching  train  In 
time  to  liave  avoided  danger,  if  he  had  listened. 
'lUhe  special  verdict  states  that  there  was  no 
evidence  as  to  what  the  decedent  was  doing 
when  he  was  killed, — whether  he  looked  or 
listened,  or  as  to  whether  he  saw  and  heard 
the  train  approaching  In  time  to  avoid  it  or  not. 

To  entitle  appellant  to  judgment  In  his  favor 
open  the  special  verdict  under  the  Issues  johi- 
ed,  It  is  essential  that  the  facts  found  should 
show  ttiat  the  death  of  Fisher  was  caused  by 
the  negligence  of  the  appellee,  and  without  any 
fault  on  the  part  of  said  decedent,  or  that  he 
was  vriUfully  killed  by  the  appellee.  O'Neal  v. 
Hallway  Co.,  132  Ind.  Up,  31  N.  E.  609.  In 
determining  whether  the  facts  found  are  suffi- 
cient to  entitle  the  person  having  the  burden 
of  proof  to  a  Judgment  this  court  can  only  con- 
sider the  facts  properly  found,  disregarding  evi- 
dentiary facts,  legal  conclusions,  and  matters 
not  within  the  issues;  and,  when  any  fact 
material  to  any  issue  is  not  set  forth,  the  pre- 
sumption is  that  th^  was  not  evidence  sufi3- 
clent  to  estaUIsh  such  fact  aJid  ttie  same  is 
treated  as  fou.nd  against  the  party  having  the 
burd«i  of  proof  as  to  snch  fact  Nothing  can 
be  added  by  Inference  or  Intendment  Railroad 
Co.  V.  Bush,  101  Ind.  582,  581.  5^;  Railway 
Co.  V.  Bamhart,  115  Ind.  399,  406,  16  N.  E. 
121,  and  cases  cited;  Cook  v.  McNaughton,  128 
lud.  410,  414,  24  N.  E.  361,  and  23  N.  E.  74, 
and  cases  cited;  Town  of  Freedom  v.  Norris, 
128  Ind.  377,  384,  27  N.  E.  868;  Railway  Co. 
v.  Miller,  141  Ind.  533,  543,  549,  37  N.  R  343. 
lliere  are  no  facts  showing  tliat  the  appellant's 
Intestate  was  in  the  exercise  of  ordinary  care 
when  be  was  killed.  He  could  have  seen  the 
ai^roachlng  train  for  a  mile,  and  could  also 
have  heard  the  noise  of  the  train  In  time  to 
have  avoided  danger.  There  is  no  finding  tiiat 
he  did  or  did  not  look  or  listen,  or  that  he  did 
not  see  or  know  the  train  was  approadilng  in 
time  to  have  avoided  the  danger.  For  all  ttiat 
is  shown  by  tiie  special  verdict  he  saw  and 
heard  the  train  approaching,  and  ne^ected  to 
go  from  the  track  until  it  was  too  late.  Under 
the  authorities  cited,  therefore,  the  failure  to 
find  facts  showing  that  the  decedent  was  with- 
out fault  Is  equivalent  to  a  finding  against  ap- 
pellant on  this  issue.  It  Is  evident,  therefore, 
that  appellant  was  not  entitled  to  a  Judgment 
In  his  ^vor,  unless  the  facts  found  show  that 
the  af^Uee  willfully  and  purposely  killed  the 
decedent  as  ali^^  in  the  second  paragraph  of 
complaint  When  any  Injury  is  willfully  Inflict- 
ed, it  is  not  necessary  to  prove  tiiat  the  person 
Injured  was  free  from  contributory  ne^igence. 
Brannen  v.  Road  Co.,  15  Ind.  115-119, 17  N.  E. 
1HJ2.  Can  this  court  say,  as  a  matter  of  law, 
upon  the  facta  found,  tlmt  appellant  willfully 
caused  the  'ieath  of  the  Intestate?  To  consti- 
tute a  wlilCul  injury,  the  act  whlcb  produced  It 
must  have  been  intentional,  or  must  have  been 
done  under  such  circumstances  as  evinced  a 
reckless  dlar^ard  of  the  safety  of  others,  and  a 
willingness  to  inflict  the  inJuy  com^ained  of. 
Btanaen  r.  Bead  Co.,  supra,  and  tases  (dted; 
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Pennaylvanla  Co.  T.  Meyers,  136  Ind.  242,  258, 
36  N.  K.  32;  Parker  v.  Pennsylvaala  Co.,  134 
Ind.  era,  677,  «79,  84  N.  B.  604;  Conner  v. 
RaUroad  Co.  (this  term)  45  N.  B.  662.  The  spe- 
cial verdict  shows  that  the  engineer  and  fire- 
man npon  the  approaching  train  conld  have 
seen  the  decedent  when  a  half  mile  from  where 
be  was  killed,  bat  that  do  danger  signals  were 
given  as  the  train  approached  him.  It  Is  not 
fooDd  or  shown  that  they,  or  either  of  them, 
Mw  him,  or  knew  that  he  or  any  one  else  was 
at  work  on  or  near  the  track,  before  he  was 
killed.  Neither  does  the  verdict  show  what  the 
decedent  was  doing  as  the  train  approached,'  or 
when  be  was  killed,  or  that  he  was  engaged  in 
work,  and  was  so  absorbed  that  he  did  not 
know  that  the  train  was  approaching.  It  Is  true 
that  in  answer  to  one  Interrogatory  the  Jury 
foand  tliat  he  was  working,  as  appellee's  sec- 
tion man.  In  ballasting  the  tncik.  Bnt  the 
Jnry,  In  answer  to  other  Interrogatories,  find 
that  there  waa  no  evidence  showing  what  he 
was  doing  at  and  before  the  time  he  was  struck 
by  the  train.  Considering  these  Interrogatories 
and  the  answers  together,  the  Jury  found  that 
the  decedent  was,  on  the  day  of  the  Injury,  an 
employe  of  the  appellee,  and  engaged  In  the 
line  of  his  duty,  as  a  section  hand,  Ui  ballasting 
the  railroad  track,  tmder  the  direction  of  the 
section  foreman,  but  that  at  the  time  he  was 
struck  by  the  train  the  Jury  could  not  find  what 
be  was  doing,  because  there  was  no  evidence  of 
what  he  was  doing  at  that  time.  For  all  that 
appears  from  the  special  verdict,  the  decedent 
may  have  been  looking  at  the  train  as  It  ap- 
proached, and  appellee's  employte  did  not  give 
tlie  danger  signal  for  the  reason  that  they  could 
see  that  the  decedent  was  looking  at  the  train, 
and  knew  that  It  was  approachhig  him.  Under 
Bncb  drcnmstances,  the  failure  to  give  the  dan- 
ger signal  would  not  be  negligence.  The  eo- 
glneer  would  have  the  right  to  assume  that  the 
decedent  would  step  adde  In  time  to  avoid  the 
dongw.  Ballroad  Co.  v.  McClaren.  62  Ind.  666, 
S72.  n;  under  such  circumstances,  appellee's 
train  ran  upon  the  decedent  and  caused  his 
death,  there  would  be  no  liability,  because  ap- 
pellant would  not  be  guH^  of  even  ne^lgence, 
and  the  decedent  would  be  guilty  of  negligence 
ecntrlbutlng  to  his  Injury.  Under  the  rule  that 
nothing  can  be  added  by  intendment,  It  Is  clear 
that  we  cannot  say,  as  a  matter  of  law,  upon 
the  flurta  fOnnd,  that  ttie  death  of  appellant's 
Intestate  was  wUlfnlly  and  purposely  caused 
by  appellee^  nor  even  by  Its  negligence^  The 
judgment  is  therefore  affirmed. 


047  Ind.  S88) 

RUSK  et  al.  v.  ZUCK  et  at  ^ 
(Supreme  Coart  of  Indiana.    Jan.  7,  1897.) 
Wills— Cohstrcctios—Natdhb  or  Estate. 
One  Item  In  a  will  wm:   "I  wiil  and  be- 
queath to  my  wife"  land  described,  "also"  cer- 
tain pcttoDol  property,  "also  $1,000  in  money, 
this  to  be  hers  during  her  natural  Ufe,  and 
what  is  left  at  her  death  is  to  go  to  my  heirs." 
Bdd,  that  the  widow  took  a  life  estate  only  In 
tbeland. 


Appeal  from  drcult  court,  Montgomery 
county;  J.  F.  Harney,  Judge. 

Proceeding  by  John  8.  Zuck,  administra- 
tor with  the  will  annexed  of  the  estate  of 
Mary  Rusk,  deceased,  against  Squire  Rusk 
and  others,  to  sell  real  estate  to  pay  debts. 
From  a  judgment  In  favor  of  the  administra- 
tor, and  directing  the  land  to  be  sold,  Squire 
Rusk  and  part  ot  the  other  defendanta  ajK 
peaL  Reversed. 

Orane  ft  Andarson  and  lUstliw  ft  Rlstin^ 
tot  appellants.  Panl  ft  Vandeave^  for  xq- 
peUees. 

MONKS,  J.  This  proceeding  was  brought 
by  one  of  the  appellees,  John  S.  Zuck,  admin- 
istrator with  the  will  annexed  of  the  estate 
of  Mary  Rusk,  deceased,  to  sell  certain  real 
estate  descrll>ed  In  the  petition  to  pay  debts. 
After  the  Issues  were  Joined,  the  cause  was 
tried,  and  the  court  made  a  special  finding 
of  the  facts,  and  stated  the  conclusion  of 
law  thereon  in  favor  of  said  administrator, 
and  ordered  the  real  estate  sold  to  pay  the 
debts  of  said  deceased.  A  number  of  the 
rulings  of  the  court  upon  demurrer  are  os- 
slg'ied  as  error,  but  we  need  not  consider 
them,  as  the  same  questions  are  presented 
by  the  conclusions  of  law  which  are  also 
called  In  question  by  the  errors  assigned.  It 
appears  from  the  special  finding:  That  Da- 
vid Rusk  died,  testate.  In  1875,  the  owner  In 
fee  simple  of  the  real  estate  in  controversy, 
leaving  Mary  B.  Rusk,  his  widow,  a  second 
wife,  by  whom  he  had  no  children,  and  ap- 
pellants, his  children  by  .  a  former  marriage, 
as  bis  only  heirs  at  law.  The  part  of  the 
will  necessary  to  the  determination  of  the 
questions  Involved  Is  as  follows:  "(2)  I  will 
and  bequeath  to  my  wife,  Mary  B.  Rnsk, 
80  acres  of  land,  Wayne  township,  county 
and  state  aforesaid.  In  section  fourteen  (14), 
the  west  half  of  the  northeast  quarter,  also 
one  brown  mare  and  a  one-horse  buggy 
and  one  brlndle  cow,  also  three  white  hogs 
for  ber  meat  for  the  ensuing  year,  also  two 
hundred  bushels  of  com,  and  fifty  bush- 
els of  wheat,  and  what  hay  there  Is  In  the 
bam,  also  my  household  and  kitchen  furni- 
ture, also  one  thousand  dollars  In  money, 
this  to  be  hers  during  ber  natural  life,  and 
what  Is  left  at  her  death  is  to  go  to  my 
heirs  at  law.  (8)  After  my  death,  as  soon  as 
convenient,  the  balance  of  my  real  and  per- 
sonal property  to  be  sold,  and  equally  divid- 
ed among  my  five  children."  That  after- 
wards said  Mary  B.  Busk  died,  testate,  but 
did  not  attempt  to  dispose  of  said  real  es- 
tate, or  refer  to  the  same  In  any  way  In  her 
wllL  Appellee  Zuck  was  appointed  admin- 
istrator with  the  will  annexed,  and  com- 
menced this  proceedlnff  to  sell  said  zeal  e»> 
tate  to  pay  debts. 

The  question  is:  Did  Mary  B.  Bosk  take 
the  real  estate  described  In  item  2  of  said 
will  in  fee  simple  or  only  during  life?  It 
she  took  a  life  estate*  the  court  enred  in  Ita 
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conclusions  of  law,  and  the  cause  must  be 
reversed;  but,  if  she  took  an  estate  in  fee 
simple,  the  case  must  be  affirmed.  We  think 
It  clear  that  Mary  Rusk  took  a  life  estate 
only  In  the  real  and  personal  property  men- 
tioned In  item  2  of  said  will.  The  purpose 
of  construing  a  will  is  to  ascei*tain  the  inten- 
tion of  the  testator.  It  Is  true  tliat,  when  a 
will  purports  to  dispose  of  real  and  personal 
property  in  the  same  terms  and  In  the  same 
connection,  and  It  is  manifest  that  the  testa- 
tor Intended  both  to  go  together,  the  will 
should  be  so  construed.  Mulvane  t.  Rude 
(at  this  term)  45  N.  E.  659,  and  cases  cited. 
While  the  common-law  rule  that  a  general 
devise  of  real  estate,  without  defining  the 
Interest  to  l>e  taken  by  the  devisee,  gtvea 
only  a  life  estate,  prevails  In  this  state,  yet 
the  rule  does  not  require  that  the  word 
"heirs"  be  used  to  convey  a  fee.  Every  de- 
vise denoting  an  Intention  to  devise  his  en- 
tire Interest  in  his  real  estate  will  be  con- 
strued to  pass  all  his  estate  In  such  proper- 
ty.   Mulvane  v.  Rude,  supra. 

Counsel  for  appellees  insist  that  the  words 
limiting  the  estate  for  life  only  apply  to  the 
legacy  of  $1,000.  They  say:  "If  said  words 
have  any  legal  effect  at  aU,  they  only  apply 
to  the  one  thousand  dollars  in  money.  Why 
say  in  connection  with  It,  'This  to  be  hers 
during  her  natural  lifetime,'  In  the  same 
sentence  with  the  one  thousand  dollars  3 
Why  did  not  the  testator  add  said  words  im- 
mediately after  the  description  of  the  land?" 
So  far  as  disclosed  by  the  record,  Item  2  is 
only  composed  of  one  sentence.  It  is  not 
necessary  to  repeat  the  words  limiting  an  es- 
tate for  life  after  the  description  of  each 
piece  of  property  disposed  of.  It  Is  su£Qclent 
If  the  words  are  used  after  all  the  descrip- 
tions, as  was  done  in  this  case.  The  proper- 
ty iB  all  given  to  Mrs.  Rusk  in  one  Item,  and 
the  words,  "This  to  be  hers  during  her  nat- 
ural life,"  are  contained  In  the  same  Item, 
and  follow  Immediately  after  the  descrlp- 
Uon  of  the  property,  and  refer  to  all  the 
property  mentioned  In  said  item.  The  testa- 
tor could  not  have  sheeted  words  more  apt 
nor  of  greater  power  to  create  a  life  estate. 
The  descriptions  of  the  different  pieces  of 
property  are  separated  by  the  word  "also." 
which  signifies  'in  like  manner."  The  mean- 
ing is  precisely  the  same  as  if  the  testator 
bad  said:  "I  will  and  bequeath  to  my  wife, 
Mary  B.  Busk,  to  be  hers  during  her  natural 
life,  eighty  acres  of  land,  etc.;  and.  In  like 
manner,  I  will  and  bequeath  to  her  one 
brown  mare,  and  a  one-horse  buggy,  and 
one  brindle  cow;  and  In  like  manner  I  will 
and  bequeath  to  her  three  white  hogs  fbr  her 
meat  fOr  the  ensuing  year;  and  In  like  man- 
ner I  will  and  bequeath  to  her  two  hundred 
bushels  of  com,  and  fifty  bushels  of  whea^ 
and  what  bay  there  is  in  the  bam;  and  In 
like  mann^  I  wilt  and  bequeath  to  her  my 
household  and  kitchen  furniture;  and  in  like 
taianner  I  will  and  bequeath  to  her  one  thou- 
sand dollaru  In  money."   The  lire  stoc^ 


buggy,  bay,  corn,  wheat,  and  household  and 
kitchen  furniture  named  in  said  Item  were 
liable  to  be  'consumed,  worn  out,  or  destroy- 
ed before  the  death  of  the  widow,  but  what- 
ever was  le^t  at  such  time  the  testator's 
heirs  at  law  were  entitled  to.  The  fact  that 
persona]  property  bequeathed  for  lifetime 
may  be  consumed,  worn  out,  lost  or  de- 
stroyed, does  not  give  an  absolute  title  to  the 
legatee.  Goudie  v.  Johnson,  109  lud.  427,  10 
N.  E.  290;  Green  v.  Hewitt,  07  Ul.  113; 
Giles  v.  Little,  104.  U.  S.  291.  In  Wood  T, 
Robertson.  113  Ind.  323,  15  N.  E.  457,  the 
will  contained  the  following  provisions:  "X 
give  and  devise  to  my  beloved  wife  the  farm 
on  which  I  now  reside,  as  well  as  all  my 
other  real  estate,  of  which  I  may  die  legally 
possessed,  also  all  the  personal  property,  of 
whatever  description,  of  which  I  may  die 
the  owner,  to  have  and  to  hold  during  her 
natural  life.  There  was  a  devise  over  of 
what  remained  of  the  real  and  personal  prop- 
erty undisposed  of  at  the  death  of  the  wife. 
The  word  "also"  was  used  in  the  same  con- 
nection as  in  this  case.  This  court  held  th^t 
the  wife  took  an  estate  for  life  In  the  real  es- 
tate, as  well  as  the  personal  property,  al- 
though the  words  limiting  the  estate  de- 
vised to  an  estate  for  life  did  not  follow  the 
devise  of  the  real  estate,  but  the  bequest  of 
the  personal  property.  See,  also,  Green  t. 
Hewitt,  supra. 

It  Is  next  urged  that  the  words,  "This  to  be 
hers  during  hor  natural  life,  and  what  is 
left  at  her  death  is  to  go  to  my  heirs  at  law," 
are  void,  for  the  reason  that  said  words  are 
repugnant  to  the  absolute  estate  granted. 
It  is  settled  law  that,  when  an  absolute  title 
to  real  or  personal  property  is  clearly  and 
distinctly  given  to  a  person,  the  estate  so 
given  cannot  be  cut  down  or  modified  by  a 
subsequent  clause  of  the  will,  unless  the  in- 
tention to  do  so  la  manifest  from  words  as 
clear  and  certain  as  those  which  gave  the  ab- 
solute title.  Mulvane  v.  Bude  (this  term)  45 
N.  B.  859,  and  cases  cited.  In  this  case  we 
have  shown  that  an  absolute  title  to  the 
property  was  not  given.  On  the  contrary, 
an  estate  for  lite  was  clearly  given.  The 
words  defining  the  estate  given  are  as  much 
a  part  of  tiie  devise  of  the  real  estate  and 
the  bequ»t  of  the  personal  property  as  the 
words,  "I  wlU  and  bequeath  to  my  wife." 
The  entire  clause  must  be  considered  togeth- 
er, to  determine  the  testator's  intention. 
There  is  no  question  of  cutting  down  or 
modifying  an  ab^lute  estate  giv^i  by  a  sub- 
sequent clause,  for  the  reason  that  the  words 
are  all  In  the  same  clause,  and  the  <mlr  es- 
tate given  la  a  life  estate.  The  correct  test 
of  the  effect  of  language  apparently  at  va^ 
rlance  with  other  parts  of  a  devise  Is  wheth- 
er the  intent  of  the  testator  was  to  give  a 
smaller  estate  than  the  words  making  the 
gift,  standing  alone,  wlUiout  considering  the 
limiting  clause,  Import  m  to  Impose  re- 
straints upon  the  estate  given.  The  first  Is 
lawful  and  effective^  for  the  reason  that  the 
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testator's  Intention  It.  the  controlllns  consld- 
eratlon  In  the  construction  of  tbe  will.  If 
the  language,  howeTer,  U  used  to  impose  a 
restraint  on  the  estate  granted,  U  Is  rarely, 
it  ever,  effective^  for  the  reason  that  eren  a 
dear  Intention  cannot  bb  permitted  to  over- 
tbrov  the  settled  rules  of  law.  by  depriving 
an  estate  of  any  of  its  essential  legal  Inci- 
dents. Mulvane  r.  Rude,  supra.  The  words 
**to  be  hers  daring  her  natural  life"  clearly 
■how  that  It  was  the  testator's  intention  to 
give  a  smaller  estate  than  would  have  passed 
If  said  words  had  been  omitted,  and  not  to 
Impoee  a  restraint  npon  an  estate  already 
given.  It  Is  not  material  whether  appellants 
took  the  real  estate  In  controversy  under  the 
will  or  under  the  law.  It  Is  true  that  In  con- 
struing a  will  the  presumption  is  against 
partial  Intestacy;  but  when  the  testator  de- 
vises his  propeity  for  life,  and  falls  to  dis- 
pose of  the  fee,  this  presumption  will  not 
enlarge  the  estate  for  life,  or  convert  it  Into 
a  fee  simple,  but  the  fee  will  go  where  It  Is 
cast  by  the  law,— to  the  heirs  of  the  testa- 
tor. Crew  V.  Dixon,  129  Ind.  85,  87,  27  N.  B. 
728;  Thomas  t.  Thomas,  108  Ind.  67G,  578,  9 
N.  B.  457;  Schouler,  Wills  (2d  Bd.)  S  400.  As 
the  property  was  only  devised  to  Mary  Bnsk 
for  life,  and  not  In  fee  simple,  the  case 
must  be  reversed.  Judgment  reversed, 
with  Instructions  to  the  court  below  to  re- 
state Its  conclusions  of  law,  and  render 
judgment  in  faTw  of  appellants. 


0«  mo.  HQ) 

STATB  T.  lUT. 
(BopfciM  Goort  of  Indiana.   Jan.  8^  1897.) 
OaimxAi.  Iiiw— AnBAL—BETisw— Instroctiohb. 

An  exception  to  a  number  of  InstructionB 
as  an  entire^  cannot  be  Boataluefl*  DnteM  all 
the  Instruction*  are  eironeoua. 

Appeal  froin  circuit  court,  Noble  coimt7; 
Joseph  W.  Adair,  Judge. 

George  M.  Bay  was  acquitted  of  a  crlm^ 
uid  the  state  appeals.  Affirmed. 

H.  0.  Peterson,  W.  H.  Olatte,  Pros.  Atty., 
H.  G.  Zimmerman  and  W.  A.  Ketcbam,  Atty. 
Gen.,  for  the  State.  L,  H,  Wrlglqr,  for  ^ 
pellee. 

MONKS,  J.  Appellee  was  prosecuted  and 
acquitted  of  the  crime  of  obtaining  a  bill  of 
exchange  1^  false  pretenses.  The  court  gave 
to  the  Jury  34  instmetlcms  at  the  request  of 
appellee,  to  the  giving  at  which  appellant  ex- 
cepted. The  exception  was  to  the  Instruc- 
tions ^ren  as  an  entirety,  and  not  to  each  In- 
struction separately.  The  giving  of  these 
Instructions  Is  assigned  as  error.  Under  the 
vtil-eettted  rule,  unless  all  of  said  S4  In- 
etmctlonB  were  erroneous,  this  appeal  can- 
not be  sustained.  Lawrence  r.  Van  Buskirk, 
140  Ind.  4S1,  4S2,  40  N.  E.  64,  and  cases  dted. 
It  Is  not  claimed  appellant  that  all  of  said 
lnst^K^UonB  are  erroneous,  and  objections  are 
only  urged  acalnst  a  part  ot  them.   Some  ot 


said  Instructions  correctly  stated  the  tew,  and 
under  the  rule  we  cannot  review  the  action 
of  the  trial  court  In  giving  the  others,  how- 
ever erroneous  they  may  be,  The  appeal  la 
therefore  not  sustained. 


(148  loo.  m) 
LBWIS  et  al.  T.  8TANLBT  et  aL  ^ 
(Supreme  Court  of  Indiana.   Jan.  5,  1897.) 

HOBBAKD  AKI>  WlFB— ReSL'LTISG  TitUST — APTHU 

— Cbasob  or  Theori— Eqcity. 

1.  A  wife  has  do  equitable  Interest  In  land 
conveyed  to  her  hasband  merely  because  one- 
halt  the  price  is  paid  by  her  father  as  an  ad- 
vancement to  her,  where  he  knew  the  land  was 
to  be  conveyed  to  the  husband  alone. 

2.  In  an  action  to  set  aside  a  deed  by  a  hus- 
band t»  the  wife  as  In  fraud  of  creditors,  the 
wife  claimed  to  own  the  land  in  fee  simple  as 
grantee.  Hdd,  that  she  could  not  obtain  relief 
on  appeal,  on  toe  ground  that  she  was  the  eqai- 
table  owner  of  the  property,  because,  when  her 
husband  purchased  the  land^  the  price  was  paid 
by  her  father  as  an  advaocement  to  her. 

S.  In  a  suit  to  set  aside  a  deed  by  a  husband 
to  ills  wife  as  In  fraud  ot  creditors,  the  ^Ife 
cannot  hold  two  other  lots,  deeded  by  her  has- 
band as  equivalents  for  an  advancement  made 
to  her  by  her  father  in  the  shape  of  one-half  of 
the  price  paid  for  the  land  in  controversy,  and 
at  the  same  lime  claim  that  she  did  not  agree 
to  accept  such  lota  for  the  purpose  for  which 
her  fauBi>aad  deeded  them  to  her.  and  by  a 
cross  complaint  invoke  equity  to  quiet  her  title 
to  the  land  in  controversy. 

Appeal  from  circuit  court.  Noble  county; 
W.  L.  Penfleld.  Judge. 

Action  by  Thomas  S.  Lewis  and  others 
against  Comfort  E.  Stanley,  widow  and  ad- 
ministratrix of  Henry  L.  Stanley,  deceased, 
and  another.  From  a  Judgment  In  part  for 
plalntlfTs,  they  appeal,  and  defendants  assign 
cross  errors.  Beversed. 

L.  W.  Welker  and  W.  U  T^lor,  for  ai^tel- 
lanta.  H.  0.  Fet«aon  and  H.  G.  Zimma^ 
man,  for  appdlees. 

HOWARD,  J.  The  appellee  Comfort  B. 
Stanley  is  the  widow  and  also  the  adminis- 
tratrix of  the  estate  of  Henry  L.  Stanley,  de- 
ceased. This  action  was  brought  by  the  ap* 
pellants,  as  claimants  against  the  estate  of 
said  decedent,  to  set  aside  as  fraudulent 
two  deeds,  one  given  by  Henry  L.  Stanley 
and  wife  to  the  appellee  Abe  Ackerman,  and 
one  from  safd  Ackoman  to  Henry  L.  Stanley 
and  Comfort  B.  Stanley  as  husband  and 
wife,  and  to  subject  the  land  so  omv^yed  to 
the  payment  of  said  clalma  Comfort  B. 
Stanley  answered  the  complaint  1^  general 
denial,  and  also  by  a  special  plea,  to  which 
a  demurrer  was  sustained.  She  also  filed  a 
cross  complaint,  asserting  her  ownership  of 
said  land  In  fee  simple^  and  asking  to  have 
her  title  quieted.  The  facts  were  found  spe- 
cially by  the  court,  with  conclusions  of  law 
(1)  that  the  deeds  in  question  should  be  set 
aside  as  fraudulent  against  creditors,  (2)  that 
Comfort  B.  Stanley  was  the  equitable  owner 
of  the  undivided  one-haU  of  said  land,  and 

•BsliMrlac  dsalsO,  17  N.  RT. 
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(3)  that  the  remaining  undivided  one-half  of 
the  land  should  be  sold  In  payment  of  the 
debts  of  said  estate,  subject  to  the  right  of 
the  widow  to  the  one-third  thereof.  The  ap- 
pellants contend  that  the  court  erred  in  Its 
second  and  third  conclusions  of  law,  and  al- 
so In  overruling  the  motion  for  a  new  trial. 
The  appellees  assign  cross  errors  as  to  the 
first  conclusion  of  law  and  also  as  to  the  ac- 
tion of  the  court  In  sustaining  the  demurrer 
to  the  special  answer.  The  cross  errors, 
however,  cannot  be  considered.  Appellees 
took  DO  exception  to  the  conclusion  of  law, 
and  they  have  not  discussed  In  their  brief 
the  alleged  error  of  the  court  In  sustaining 
the  demurrer  to  the  special  paragraph  of  an- 
swer. Moreover,  we  do  not  think  there  was 
any  error  in  the  rulings  complained  of.  See, 
as  to  the  affirmative  answer.  Crow  v.  Carver, 
133  Ind.  260,  32  N.  E.  569. 

The  facts  as  found  by  the  court  show:  (1) 
That  on  August  26,  1884,  the  land  In  ques- 
tion was  conveyed  to  Henry  L.  Stanley  by 
bis  father  for  ¥4,000,  of  which  sum  $2,000 
was  treated  as  an  advancement  by  the  father 
of  the  said  Henry  L.,  and  the  remaining  $2,- 
000  was  paid  by  the  father  of  Comfort  E,, 
as  an  advancement  to  her  husbi^nd  and  her- 
self. She  and  her  husband  soon  after  joined 
in  a  receipt  showing  that  her  father  had  ad- 
vanced her  said  sum  of  $2,000.  (2)  That  the 
deed  for  the  land  was  written,  signed,  and 
acknowledged  in  the  absence  of  Henry  L, 
and  bis  wife,  and  afterwards,  on  the  same 
day,  Henry  L.  Stanley,  together  with  his  fa- 
ther and  his  wife's  father,  went  to  the  office 
of  the  Justice  who  had  written  the  deed,  and 
where  the  same  was  ready  for  delivery,  at 
which  time  and  place  the  deed  was  delivered 
to  Henry  L.  by  tats  father,  his  wife's  father 
also  then  and  there  paying  to  Henry  L.'b 
father  said  $2,000,  the  one-half  of  the  pur- 
chase price  of  said  land,  for  and  on  behalf 
of  his  said  daughter.  That  the  conveyance 
so  made  was  executed  to  and  in  the  name  of 
Henry  li.  Stanley  alo;ie,  without  the  knowl- 
edge or  consent  of  his  said  wife.  (4)  That 
the  deed  so  made  was  accepted  by  said  Hen- 
ry L.  Stanley,  and  duly  recorded.  (5)  That 
on  December  12,  1887,  Henry  L.  Stanley  pur- 
chased two  lots  Id  the  town  of  Albion  for 
91,100,  and  placed  the  title  thereto  In  the 
name  of  his  wife,  for  the  purpose  of  paying 
her  the  amount  her  father  had  put  In  the 
real  estate  in  question,  and  thereafter  be 
made  improvements  on  said  lots  until  he 
considered  that  he  had  made  good  to  her  the 
amount  her  father  had  advanced  to  them; 
that  be  owed  no  debts  at  the  time  when  the 
title  to  said  lots  was  so  vested  Id  his  wife. 
But  there  Is  no  evidence  that  she  accepted 
or  agreed  to  accept,  aad  she  did  Dot  accept, 
the  title  to  said  lots  in  lieu  of  or  In  satis- 
faction of  any  right,  title,  or  interest  she  had 
In  the  lands  In  question.  (6)  That  on  April 
16,  1880,  Henry  L.  Stanley  purchased  a  sec- 
ond tract  of  land,  paying  part  cash  and  as* 
Burning  a  mortgf^ie  debt  for  the  remainder. 


This  mortgage  being  foreclosed,  he  and  his 
wife  executed  another  mortgage  on  the  same 
land  to  obtain  money  to  pay  off  the  first 
mortgage  debt.  (7)  That  on  Octoba:  12,  1893, 
Henry  L.  Stanley  and  his  wife  conveyed  the 
land  in  controversy  to  the  appellant  Acker- 
man,  and  on  the  same  day,  and  as  a  part  of 
the  same  transaction,  Ackerman  reconveyed 
the  land  to  Stanley  and  wife,  to  be  held  by 
them  by  entireties.  (8)  That  there  was  no 
consideration  for  either  of  the  said  convey- 
ances, but  they  were  both  made  for  the  pur- 
pose of  placing  the  title  to  said  real  estate 
in  the  Joint  names  of  Henry  L.  Stanley  and 
his  wife,  with  the  full  knowledge  on  their 
part  that  the  land  would  thus  be  placed  be- 
yond reach  of  the  creditors  of  Henry  L.  Stan- 
ley, and  the  further  purpose  of  cheating,  hin- 
dering, delaying,  and  defrauding  such  cred- 
itors. (0)  That,  until  several  days  after  her 
husband's  death,  Comfort  E.  Stanley  had  no 
knowledge  at  any  time  that  her  husband  was 
indebted  to  any  one,  except  as  to  the  mort- 
gage debt  mentioned  in  finding  6,  and  also  a 
debt  due  to  the  appellant  Walker,  which  lat- 
ter debt  Is  likewise  secured  upon  the  prop- 
erty for  which  the  indebtedness  was  inctu> 
red.  (10)  That  the  land  in  controvMsy,  on 
October  12,  1893,  wheD  It  was  conveytd  to 
Henry  L.  Stanley  and  wife  to  be  held  by 
entireties,  was  worth  $3,200.  (11)  That  Hen- 
ry L.  Stanley  was  then  insolvent,  and  so  re- 
mained until  his  death,  November  6,  1893. 
(12)  That  on  November  21.  1893,  Comfort  E. 
Stanley  was  appointed  administratrix  of  her 
husband's  estate,  and  is  claiming  to  be  the 
owner  of  the  real  estate  in  controversy  by 
reason  of  the  conveyance  mentioned  In  find- 
lug  seven.  (13)  That  the  estate  of  Henry  L. 
Stanley  is  insolvent.  (14)  That  the  mort- 
gage mentioned  in  finding  6  has  been  fwe- 
closed,  and  there  remained  a  balance  of  the 
Judgment  thereon  due  and  unpaid  after  the 
sale  of  the  mortgaged  land,  which  balance  la 
still  unpaid.  (15)  That  other  claims  filed  and 
allowed  against  said  estate,  and  claims  filed 
but  not  allowed,  all  remain  unpaid.  (16) 
That  appellant's  several  claims,  In  the 
amounts  named,  are  Just  claims  against  said 
estate.  (17)  That  all  said  Indebtedness  was 
contracted  and  in  existence  on  the  12th  day 
of  October,  1893,  when  the  transfers  In  dis- 
pute were  made.  (18)  That  the  entire  per- 
sonal estate  of  Henry  L.  Stanley,  over  and 
above  the  $500  taken  by  the  widow,  is  $125.- 
80,  bein^  but  a  very  small  part  of  tlie  indebt- 
edness aforesaid. 

There  can  be  no  question  about  the  first  con- 
clusion of  law,  namely,  that  the  conveyances 
under  which  Comfort  E.  Stanley  claims  title 
to  the  land  in  controversy  are  frauduleat  and 
void  as  agalDst  the  creditors  of  Henry  L. 
Stanley,  deceased,  and  that  they  should  be 
set  aside  as  to  such  claims.  The  findings 
show  that  at  the  time  said  conveyances  were 
made  Henry  L.  Stanley  was  hopelessly  in- 
solvent,  that  he  died  a  few  days  thereafter, 
still  Insolvent,  and  that  bis  estate  la  Insol- 
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Tent.  It  Is,  besides,  expressly  found  that  the 
conveyances  were  made  without  considera- 
tion, and  with  the  purpose  of  cheating,  hin- 
dering, delaying,  and  defrauding  the  cred- 
itors of  Henry  L.  Staaley.  These  findings 
are  abundantly  supported  by  the  eyldence. 
But,  In  Its  second  conclusion  of  law,  the  court 
held  that  Comfort  E.  Stanley  Is  the  owner  of 
the  equitable  title  to  the  undivided  one-half 
of  said  land.  If  this  conclusion  is  correct.  It 
must  be  by  reason  of  the  first  four  findings 
made  by  the  court  The  first  finding  shows 
the  making  of  the  deed  to  Henry  L.  Stanley 
by  his  father.  One-half  the  consideration 
for  this  deed  was  remitted  by  way  of  ad- 
vancement from  the  father  to  the  son.  The 
other  one-half  was  paid  to  Henry  L.  Stan- 
ley's father  by  his  wife's  father,  "as  an  ad- 
vancement to  him  and  his  wife  Comfort  E. 
Stanley,"  and  for  which,  shortly  thereafter, 
the  wife's  father  took  a  Joint  receipt  from 
the  young  husband  and  wife,  "showing  that 
he  had  advanced  her  said  sum  of  $2,000."  A 
father  may  make  an  advancement  to  his 
daughter  by  paying  for  land,  the  deed  to 
which  is  taken  by  her  husband  in  his  own 
name.  Baker  v.  Leathers,  3  Ind.  558.  The 
father  may  thus  make  the  advancement  in 
the  manner  he  thinks  best,  and.  even  If  the 
daughter  should  object,  still  he  might,  by 
will  or  otherwise,  thus  fli  the  portion  to  be 
given  to  her.  The  property  belcmgs  to  the 
father,  to  do  with  as  he  deems  best;  and  It 
does  not  'follow  that,  because  the  advance- 
ment Is  so  made,  the  land  does  not  belong 
wholly  to  the  husband.  There  Is  nothing  In 
the  findings  or  In  the  evidence  to  show  that 
any  trust  In  tevor  of  Comfort  E.  Stanley  was 
created  by  the  deed  to  her  husband.  That 
deed  wajs  made  to  him  by  his  father,  and  was 
completed  and  ready  for  delivery  before  his 
wife's  father  paid  any  part  of  the  $2,000.  The 
matter  was  wholly  arranged  by  the  respective 
fathers.  As  a  matter  of  fact,  though,  the 
daughter  did  give  her  consent  that  the  pay- 
ment by  her  father  of  a  part  of  the  purchase 
price  of  the  land  held  by  her  husband  should 
be  taken  as  an  advancement  to  her.  By  the 
Joint  recdpt  given  by  her  and  her  husband  to 
her  father,  she,  so  far  as  she  had  any  control 
ovex  the  matter,  ratified  the  act  of  her  father, 
and  thus  agreed  that  the  deed  should  be  held 
by  her  husband  as  owner  of  the  land.  In  Hile- 
man  v.  Hlleman,  S6  Ind.  1,  where  a  father  had 
made  an  advancement  to  his  daughter  by  re- 
ducing the  price  of  land  conveyed  by  him  to 
her  husband.  It  was  held  that  the  husband,  in 
the  absence  of  any  agreement  or  understanding 
then  had,  was  not  liable  to  his  wife,  as  trustee 
or  otherwise,  for  the  amount  of  the  advance- 
ment. "The  transaction,"  said  the  court, 
"amounted  to  a  gift  to  the  husband." 

The  record  also  shows,  in  the  case  at  bar, 
that  the  theory  upon  which  the  ai^ellee  Com- 
fortB.Stanleyproceeded  during  thewhole  trial 
was  that  she  was  the  owner  in  fee  simple  of 
all  the  land  Ui  controversy  by  virtue  of  the 
deeds  found  bty  the  court  to  be  fraudulent  The 


complaint  asked,  simply,  to  have  these  deeds 
set  aside,  and  that  the  land  be  sold  to  pay  the 
debts  of  the  decedent.  She  answered  to  this  by 
a  general  denial,  and  by  filing  a  croM  complaint 
asking  to  have  her  title  quieted  as  to  all  the 
land.  Her  evidence,  as  given  In  the  record, 
shows  the  same  theory,  and  the  court  expressly 
finds  this  to  have  been  her  claim.  But  it  has 
often  been  held  that  a  party  cannot  seek  relief 
by  one  theory  In  the  pleadings,  still  less  in  the 
pleadings  and  evidence  Introduced,  and  then 
ask  to  have  relief  given  on  another  theory. 
Johnson  V.  PontlouB,  118  Ind.  270,  20  N.  E. 
792.  and  cases  there  cited.  In  addition,  there 
can  be  no  question  that  the  legal  title  to  the 
land  in  controversy  was  hi  Henry  L.  Stanley, 
under  the  deed  from  his  father.  Even,  there- 
fore. If  the  appellee  might,  against  the  appel- 
lant's complaint,  defend  her  right  to  an  undi- 
vided one-h.ilf  of  said  land  by  an  appeal  to  the 
equity  side  of  the  court,  still  she  then  would 
be  required  to  do  equity  as  well  as  to  ask  it 
The  court  finds  that  she  received  from  her  hus- 
band the  two  town  lots,  with  Improvements 
thereon,  as  an  equivalent  for  the  amount  paid 
by  her  father  towards  the  purchase  price  of  the 
land  held  by  her  husband.  Ttia  town  property 
she  still  holds,  under  the  claim  that  she  did  not 
agree  to  accept  It  for  the  purpose  for  which  her 
husband  gave  it  to  her.  This  la  not  dMng  equi- 
ty, but  standing  on  her  legal  right.  In  a  court 
of  conscience,  she  cannot  have  the  legal  right 
to  one  property,  given  to  hex  on  equitable  con- 
siderations In  relation  to  the  other,  and  also 
have  the  equitable  right  to  the  other  property 
against  the  'Ctjal  right  of  Its  owner,  who  had 
given  her  the  equivalent  of  any  possible  equita- 
ble interest  she  might  have  In  It.  If  law  pre- 
vails over  equity  as  to  the  deed  held  by  her,  so 
should  It  alao  m  to  the  deed  hdd  by  her  hus- 
band. 

Appellee  must  therefore  Call,  whether  we  con- 
sider her  legal  rights  or  her  equitable  claims. 
It  was,  of  course,  competent  for  the  husband 
and  wife  to  so  transfer  this  inroperty  that  they 
might  hold  it  by  entireties,  whatever  reasons 
they  might  have  for  so  doing,  provided,  only, 
they  did  not  thus  prejudice  the  rights  of  bona 
fide  creditors.  The  1^^  title  of  the  husband, 
which  he  retained  for  over  nine  years,  will  be 
upheld  for  the  protection  of  such  creditors.  In 
the  absence  of  any  lien  under  which  she  Is  lia- 
ble, the  widow  has,  of  course,  her  statutory 
one-third  interest  in  her  husband's  lands;  but 
the  facts  in  this  case  do  not  disclose  any  fur- 
ther Interest  of  hers  against  creditors  In  the 
land  in  controversy.  The  court,  therefore,  err- 
ed in  Its  second  conclusion  of  law,  while,  in  the 
third  conclusion  of  law,  it  shoifid  have  been 
found  that  all,  Uistead  of  the  undivided  one- 
half,  of  the  land  in  dilute,  ought  to  be  sold  in 
payment  of  the  debts  of  the  estate,  subject  to 
the  widow's  rights  in  the  undivided  one-third 
thereof.  The  Judgment  is  reversed,  with  In- 
structions to  the  court  to  restate  its  conclusions 
of  law  in  accordance  with  this  opinion,  and  to 
render  Judgment  thereon  In  favw  of  the  appel- 
lants. 
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FAIRMOnNT  UNION  JOINT-STOCK  AG- 
RIOUIiTURAI.  ASS'X  T.  DOWNEY. 
(Supxenie  Court  of  Indiasa.    Jan.  6,  1887.) 
NHueiNOB— CoxDUOT  or  Kacb— Ddtt  or  Masi- 

AecUEKT— CONTltiUUTOKV  NEOLIOESCJB— 

SumciENOT  or  Fikdixos. 

1.  An  associatioQ  under  whose  management 
a  horse  race  is  being  conducted  ia  guilty  of  neg- 
ligence in  starting  a  number  of  horses  in  a  race 
around  a  track  at  a  time  when  another  horse 
is  being  driven  on  the  track  in  an  opposite  di- 
rection, and  is  at  a  place  where  the  horses  must 
meet  within  a  few  feet  of  the  place  of  start- 
ing; and  such  negligence  is  the  proximate 
cause  of  a  collision  between  horses  and  vehicles, 
In  the  race,  resulting  from  such  meeting. 

2.  It  is  not  contributory  negligence  for  the 
driver  of  a  horse  to  start  in  a  race,  nnder  sach 
circumstatic(>a,  without  knowledge  of  the  fact 
that  a  horse  is  approachiug  on  the  track  from 
the  opposite  direction,  as  he  has  a  right  to  rely 
upon  toe  performance  by  the  association  of  its 
duty  to  see  that  the  track  is  clear  before  the 
signal  to  start  is  ^ven. 

3.  It  is  not  necessary,  to  support  a  judgment 
for  a  plaintiff  on  special  findings,  that  all  the 
allegations  of  the  complaint  should  be  found, 
but  it  is  sufficient  if  the  facts  found  constitute 
a  cause  of  action  within  the  allegations. 

Appeal  from  superior  court,  MadiBon  coun- 
ty; W.  L.  Diven,  Judge. 

Action  by  George  0.  Downey  against  the 
Fairmount  Union  Joint-Stock  Agricultural 
Association  for  personal  Injuries.  Judgment 
for  plaintiff,  and  defendant  appeals.  Aflirm- 
ed. 

St.  John  &  Charles  and  Chipman,  Eeltner 
&  Hendee,  for  appellant.  Moore  &  Cooper 
and  GoodykooDtz  &  Ballard,  for  appellee. 

HACKNEY,  J.  The  appellee  aought  and 
recovered  In  tbe  lower  court  a  judgment  for 
personal  Injuries  sustained  while  engaged  in 
a  horse  race  upon  the  race  track  of  tbe  ap* 
pellant,  and  from  the  alleged  negligence  of 
the  appellant  Tbe  complaint  was  In  two 
paragraphs,  the  sufficiency  of  each  of  which 
la  here  presented.  Each  paragraph  alleged 
that  the  appellant  had  advertised  for,  and  ln< 
Tited  participation  in,  certain  races  for  prtzes 
upon  its  race  track  during  its  fair  season  of 
181>1,  under  Its  control  and  direction;  that  the 
appellee  had  entered  and  his  horse  had  been 
admitted  by  the  appellant  to  participate  In 
one  of  said  races,  to  be  held  on  a  day  named; 
that  said  race  had  been  colled  by  the  appel- 
lant, and  the  various  participants  were  upon 
the  track;  that  the  appellant  carelessly  and 
negUgently  started  a  number  of  the  partici- 
pants In  said  race  without  obseiTtng  that 
one  entitled  to  start  was  not  with  the  num- 
ber so  started,  but  was  going  In  the  opposite 
direction  from  that  in  which  the  race  was 
started,  and  occupying  a  portion  of  the  track 
over  which  the  horses  so  started  In  said  race 
were  to  pass;  that  tbe  horses  so  started  by 
the  appellant  and  the  horse  so  going  In  the 
opposite  direction  met  within  60  feet  of  the 
starting  point  tbe  appellees  horse  then  trav- 
eling at  a  rapid  pace,  and  the  driver  of 
one  of  the  horses  so  staited,  that  he  might 


avoid  a  collision  with  the  horse  going  in  tbe 
opposite  direction,  suddenly  swayed  his  horse 
to  one  side  of  such  other  hoi'se,  but  In  doing 
so  made  It  inevitable  that  the  appellee's 
horse  should  collide  with  his  horse  and  sulky; 
that  the  appellee's  horse  did  collide  with  the 
horse  and  sulky  so  swayed  from  Its  course, 
causing  the  Injuries  complained  of.  It  is  al- 
leged also  that  the  appellee  was  without 
fault  or  n^Ugence  in  said  occurrence,  and  it 
was  alleged  that  "by  reason  of  dust  and  oth- 
er obstructions,  which  he  Is  not  able  to  name 
or  state,  be  did  not  see  said  horse  and  sulky 
going  In  the  opposite  direction,  nor  the'  turn- 
ing or  breaking"  of  the  horse  with  which  his 
horse  so  collided,  "until  a  few  seconds  before 
the  collision  occurred,  nor  until  it  was  too 
late"  and  "was  impossible  to  prevent  a  col- 
lision." In  addition  to  these  facts,  tbe  first 
paragraph  alleged  that  the  appellant  repre* 
Rented  that  said  races  would  be  conducted 
according  to  tbe  rules  of  the  National  Asso- 
ciation, which  rules  provided  that  all  horses 
to  participate  In  any  race  should  be  driven 
to  the  right  of  the  starter's  stand,  turned  and 
speeded"  rapidly  In  the  opposite  direction 
when  started  In  a  race,  and  that  no  horse 
should  be  allowed  upon  the  track  excepting 
those  engaged  in  the  race.  Each  of  the  par- 
agraphs is  attacked  by  tbe  appellant  as  dis- 
closing (1)  that  tbe  alleged  coUlslou  was  the 
result  of  contributory  negligence;  (2)  that 
the  appellant  owed  the  appellee  no  duty,  in 
the  occasion  In  question;  and  (3)  that  the  In- 
Jury  was  not  the  proximate  result  of  the  act 
of  starting  the  horses  in  the  manner  alleged. 

As.we  have  seen,  there  Is  an  express  nega- 
tive of  contributory  negligence,  and  this  Is 
not  overcome  by  the  all^ation  above  quoted. 
That  alli^tlon,  it  Is  urged,  discloses  the 
same  opportunity  for  the  appellee  to  have 
seen  the  approaching  horse  tbe  appelluit 
could  have  had  to  see  It  If  It  was  tbe  duty 
of  the  appellant  to  use  ordinary  care  for  the 
safety  of  the  appellee,  that  duty  would  re- 
quire such  assistants,  suitably  situated,  as 
might  reasonably  guard  the  track  from  intrn- 
(lion.  No  corresponding  duty  rested  upon 
the  appellee.  It 'is  a  matter  of  common 
knowledge  that  the  agricultural  associtttlons 
of  the  state,  where  they  conduct  horse  races, 
have  starting  stands,  so  constructed  as  to 
enable  those  in  charge  to  see  the  entire  track 
and  observe  the  conduct  of  drivers  and 
horses.  It  is  a  matter  also  of  common  knowl- 
edge that  the  track  and  its  use  are  subject 
to  the  control  of  the  associations,  and  tUe 
starting  and  stopping  of  the  races  are  sub-, 
Ject  to  their  direction.  Contestants  have  no 
corresponding  opportunities  or  privileges. 
When  one  enters  such  contests  by  the  invita- 
tion, and  in  obedience  to  the  rules,  of  tbe 
society,  he  assumes  the  ordinary  risks  there- 
of; but  he  does  not  thereby  absolve  the  soci- 
ety from  all  duty,  or  assume  the  hazards  of 
every  neglect  of  duty  on  Its  part.  We  can- 
not therefore,  agree  with  the  insistence  that 
the  quoted  allegation  discloses  eqnal  oppor- 
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tanltles  on  tbe  part  of  the  parties  to  know 
the  danger  which  resulted  In  Injorr.  That 
the  duty  rested  upon  the  appellant  to  use  or- 
dinary care— considering  all  of  the  hazards 
of  racing  nimn  its  track— to  protect  the  ap- 
I>eUee  from  extraordinary  dangers  was  de- 
cided. In  ^fect.  In  the  case  of  Association  t. 
WUcox.  4  Xnd.  App.  141,  80  N.  E.  202.  It 
was  tfawe  decided,  fnrther,  that  negligence  in 
falling  to  kaejf  tbe  track  (dear  while  horses 
are  zlghtfnlly  driven  upon  It,  resulting  in  In- 
jury 1^  collision,  constitutes  the  proximate 
cause  of  such  injury.  Tbe  mere  starting  of 
the  horses,  in  this  instance,  did  not  produce 
tbe  Injury;  but  starting  tbe  horses  at  a  high 
rate  of  speed  in  one  direction,  while  a  horse 
and  sulky  were  apivoachlng  from  the  oppo- 
site direction,  and  when  botb  must  meet 
within  a  few  feet  of  the  starting  point,-^e 
society  then  knowing,  actually  or  construct- 
ively, of  tbe  approach  of  tbe  borse^was  the 
natural  and  i^bable  cause  of  tbe  Injury.  It 
was  an  act  from  which  the  Injury  complain- 
ed of  might  reasonably  have  been  anticipat- 
ed. Even  if  tbe  paiticular  result  could  not' 
have  been  anticipated,  our  cases  bold  that 
the  wrong  which  set  la  motion  tbe  cause  of 
the  injUEy  was  tbe  responsible  agency.  See 
Blllman  t.  Rallmail  Oa,  76  Ind.  166;  Penn- 
sylTania  Co.  T.  Congdon,  134- Ind.  226,  33  N. 
B.  795;  and  cases  cited  in  each.  See,  also, 
as  illustrating  those  causes  which  are  proxi- 
mate and  those  wblcb  are  remote,  Enochs  t. 
Railway  Co.  (present  term)  44  N.  K  658.  It 
follows  that  tbe  appellant  owed  a  duty  to  tbe 
appellee  which  It  neglected  to  perform,  and 
that  the  appellee^  In  consequence  thereof, 
was  injured  witbout  bis  fault,  and  the  para- 
grapbs  of  complaint  would  botb  be  good 
without  the  allegation  as  to  the  rules  of  the 
National  Association. 

The  trial  of  tbe  cause  resulted  In  a  special 
▼erdict  by  the  Jury,  In  the  form  of  answers 
to  Interrocpitorles,  and  ixpon  this  verdict  Judg- 
ment was  rendered  for  the  appellee,  over  the 
motion  of  tbe  appellant  for  Judgment  in  Its 
favor.  This  rnUng  is  In  question  upon  the 
assignment  of  error  and  briefs  of  counsel. 
It  Is  uiged  that  the  verdict  does  not  sustain, 
but  departs  from,  the  theory  of  the  com- 
plaint, In  that  it  Is  not  found  that  the  ap- 
pellee could  not  see  the  horse  approaching 
and  meeting  those  started  In  the  race,  by  rea- 
son of  dust  and  other  obstructions  prevent- 
ing him  from  seeing.  It  is  not  found  that 
there  was  dust  to  obstruct  the  view,  but  It  is 
found  that  appellee  could  not  and  did  not 
see  tbe  approaching  bcffse.  This  is  the  es- 
sence of  the  appellee's  allega^on  on  the  sub- 
ject It  Is  tbe  fact,  and  not  the  evidence  nor 
the  reasons  for  bis  inability  to  see.  There 
are  other  Interrogatories  and  answers,  how- 
ever, which  disclose  that  there  were  eleven 
horses  and  sulkies  In  the  race,  to  be  started 
upon  a  track  87  feet  wide;  that  they  were 
started  in  tl«s,— two  of  four  each,  and  one 
of  three;  that  the  appellee  was  in  tbe  last  tier; 
that  tLe  horses  had  scored  onc^  and  failed  to 


get  started;  that  they  bad  tamed  back,  and 
all  but  one  had  repeated  the  score,  and  were 
started  in  the  race,  there  being  four  horses  and 
sulkies  between  the  appellee  and  the  return- 
ing horse;  and  the  collision  occurred  within 
Si  feet  from  the  startti^  point.  These  facts 
supply  causes  sufficient  to  prevent  tbe  appel- 
lee from  seeing,  and  they  are  within  the  al- 
legation of  the  complaint  All  of  the  alliga- 
tions of  a  complaint  are  not  required  to  be 
found.  It  is  enough  when  facts  sufficient  to 
constitute  a  cause  of  action,  if  within  the  al- 
legations of  the  complaint  have  been  found. 
We  may  suggest  the  doubt  without  intend- 
ing to  express  an  opinion  upon  it  If  the  alle- 
gation in  question  was  not  at  most  but  an 
additional  allegation  of  noncontrlbutory  neg- 
ligence, and  not  requiring  affirmation  by  the 
appeUee.  One  Interrogatory  elicits  the  fact 
that  the  appellee,  while  scoring  for  the  start 
could  not  see  the  horse  approaching,  In  time 
to  avoid  the  collision,  because  his  own  horse 
commanded  his  entke  attention.  From  this 
finding,  appellant's  counsti  sklUf  nlly  evolve 
the  argument  that  appellee's  hone  was  un- 
ruly, and  occupied  him  when  he  should  have 
been  aa  the  lookout  fbr  the  approaching  horse, 
and  thus  he  contributed  to  tbe  collision.  Oth- 
er findings  show  that  appellee's  borse  was 
not  unruly,  and  did  not  break  or  swerve 
from  bis  proper  place.  Besides,  It  Is  not  un-  ■ 
natural  that  a  driver  of  one  of  ten  horses 
and  sulkies,  started  tt^ther  upon  a  3T-foot 
track,  should  be  fully  occupied  in  avoiding 
collision  with  one  of  the  ten,  to  say  nothing 
of  the  Importance  of  keeping  his  horse  upon 
a  steady  gait  and  seeking  proper  opportuni- 
ties to  pass  to  tbe  front  without  looking  for 
the  approach  of  a  horse  and  sulky  from  the 
opposite  direction.  We  do  not  therefore, 
agree  with  the  proposition  that  the  special 
vecdlct  is  upon  a  theory  different  from  that 
of  the  complaint  Having  assumed  that  the 
complaint  disclosed  contributory  negligence, 
counsel  Insist  that  the  verdict  should  have 
shown  that  the  Injury  was  Inflicted  upon  tbe 
appellee  willfully,  and  that  the  Judgment 
could  not  be  sustained,  because  of  the  ab- 
sence of  such  finding.  Tbe  theory  of  the 
complaint  Is  for  negligence,  and  not  for  a 
willful  act  Upon  the  theory  of  negligence, 
we  have  held  It  sulOcIent.  We  find  no  error 
in  the  record,  and  the  Judgment  Is  affirmed. 


(US  lad.  SO) 

JBFPBRSONVir.LB  WATER-SUPPLY 
00.  V.  BITTER  et  al. 

(Supreme  Court  of  ludiana.    Jan.  7,  1897.) 

Appeal — Law  op  thb  Case— Mechanics'  Liens — 
Notice— Appeal  amd  Brkor— Rbvieiv^ 
Hahmlbsb  Error. 

1.  On  a  secoDd  appeal,  the  qoestion  of  the 
sufficienc7  of  aa  amended  complaint  which  is 
Bubstantially  the  same,  except  as  ImproTed  by 
the  amendment,  as  the  one  held  sufficient  on 
the  former  appeal,  cannot  be  considered. 

2.  Tlie  notice  of  intention  to  claim  a  mechan- 
ic's lien  need  not  state  that  the  work  was  done 
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and  material  furnished  GO  days  before  filing  the 
notice  in  the  recorder's  office;  the  statate  Bot 
requiring  it  to  state  soch  fact. 

3.  The  namea  of  claltnantB  of  a  mechanic'! 
Hen  may  be  signed  to  the  notice  of  Intention  to 
claim  the  lien  by  their  attorney. 

4.  In  an  action  against  a  water-snpply  com- 
pany to  enforce  a  mechanic's  lien  for  the  erec- 
tion of  a  standpipe  under  a  contract  with  one  B., 
the  complaint  proceeded  on  the  theory  that  B. 
owned  the  land  in  fee  when  the  contract  waa 
made,  and  that,  after  plaintiffs  commenced  the 
work,  he  conveyed  the  land  to  defendant  with- 
out the  knowledge  of  plaintiffs.  Two  para- 
graphs of  the  answer  alleged  that  B.  was  to  fur- 
nish land  for  the  atandnipe;  that  he  purchased 
the  land,  and  held  it  in  nis  name  in  trust  for  de- 
fendant; that,  before  plaintiffs  had  done  any 
work  or  furnished  any  material,  B.  conveyed 
the  legal  title  to  dtfendant;  that  plaintiffs  had 
notice  of  its  ownership;  that  plaintiffs  were 
subcontractors,  and  faued  to  notify  defendant 
that  they  were  furnishing  the  material  and 
labor.  Two  other  counts  alleged  that  defend- 
ant had  let  the  contract  to  B.  to  furnish  the 

KDund  and  erect  th^  pipe,  of  which  plaintiffs 
d  notice.  Held,  that  the  error,  if  any,  in  sus- 
taining a  demurrer  to  each  of  such  four  para- 
graphs was  harmless,  since  the  facts  set  out 
could  be  shown  under  the  general  denial. 

Appeal  from  circuit  court,  Floyd  county; 
Jacob  Herter,  Judge. 

Action  by  Thomas  B.  RItter  and  others 
against  the  Jeffersonville  Water-Supply  Com- 
pany to  enforce  a  mechanic's  Hen  for  labor 
done  and  material  furnished  In  the  erection 
of  a  standpipe.  From  a  judgment  and  de- 
cree In  favor  of  plaintifts,  defendant  appeals. 
Affirmed. 

A.  Dowllng,  for  appellant  S.  S.  Johnson 
and  Voigbt  &  Stotsenburs,  ior  appellees. 

JORDAN,  O.  J.  Appellees  brought  this  ac- 
tion to  foreclose  a  mechanic's  lien  upon  a 
dalm  due  them  for  the  erection  of  a  stand- 
pipe.  This  is  the  second  appeal  to  this  court. 
See  Supply  Co.  t.  Bitter,  138  Ind.  170,  87  N. 
B.  652.  After  the  cause  was  remanded  to 
the  lower  court  by  the  (»rder  in  the  former 
appeal,  appellees  filed  an  amended  com- 
plaint, and,  under  the  Issues  Joined  thereun- 
der, a  trial  resulted  in  a  finding  that  there 
was  due  to  plalntHTs  (now  appellees)  the  sum 
of  96,000,  and  over.  Judgment  foreclosing 
the  lien  In  controversy  was  awarded  In  their 
Caror.  The  evidence  has  not  been  certified 
to  this  court,  and  a  reversal  of  the  Judgment 
Is  sought  by  the  appellant  upon  alleged  er^ 
rors  of  the  trial  court  upon  its  rulings  on  de- 
murrers to  ihe  pleadings. 

The  amended  complaint.  Inter  alia,  sub- 
stantially alleges  that  Samuel  R.  Bullock,  on 
April  6,  3^88,  was  the  owner  In  fee  simple 
of  certain  real  estate,  described  in  the  com- 
plaint, situated  in  the  town  of  Port  Fnlton, 
In  Clark  county,  Ind.,  and  that  his  deed  for 
said  realty  was,  at  and  prior  to  said  date^ 
of  record  in  the  recorder's  office  of  said  coun- 
ty; that  on  said  6tb  day  of  April,  he  and 
pl^ntlfls  entered  Into  a  written  contract, 
whereby  they  agreed  to  furnish  material  for 
and  erect  a  standpipe  on  said  real  estate  for 
the  sum  of  97,900,  said  pipe  to  be  used  in 
connection  with  the  watmrorks  system  then 


being  built  Cor  the  dty  of  Jeffersonville.  A 
copy  of  the  contract  Is  filed  with  the  com- 
plaint It  further  avers:  That  on  April  10, 
1888,  plaintiffs  commenced  the  work  of  build- 
ing and  erecting  the  standpipe,  and  furnish- 
ing material  for  the  same,  and  on  July  30, 
1888.  had  It  ready  to  be  placed  upon  said  real 
estate,  and  the  building  of  said  pipe  thereon 
was  completed  on  Decemb^  1,  1888,  and  on 
December  4,  1888,  within  60  days  after  the 
material  was  furnished  and  the  work  there- 
on completed,  the  plaintltCs  filed  in  the  re- 
corder's office  (tf  said  county  a  notice  of 
their  Intention  to  hold  a  lien  upon  said  prop- 
erty for  the  amount  due  upon  their  claim. 
A  copy  of  this  notice  Is  filed  with  the  com- 
plaint That  on  April  21, 1888,  said  Bullock 
and  his  vite  conveyed  said  real  estate  to  the 
defendant  the  J^ersonvllle  Water-Supply 
Company,  and  that  It  is  now  the  owner 
thereof,  and  Is  using  and  operating  said 
standpipe.  "^at  plaintiffs  had  no  knowledge 
of  said  conveyance  by  Bullock  until  after  the 
completion  of  said  wcnrk,  and  that  said  de- 
fendant withheld  its  said  deed  from  record 
until  August  20,  1888,  being  loi^  after  the 
plaintiffs  had  commenced  the  work  of  erect- 
ing the  standpipe.  That  on  the  date  last 
mentioned  said  company  caused  said  deed  to 
be  recorded  in' the  recorder's  office  of  said 
county.  Partial  payments  made  by  Bullock 
are  averred,  and  Judgment  Is  demanded  for 
a  foreclosure  of  the  lien.  After  unsuccess- 
fully demurring  to  this  complaint  appellant 
filed  Its  answer  in  six  paragraphs.  The  first 
was  a  general  denial  Second,  payment 
The  third  alleged  that  btf  ore  the  execution 
of  the  contract  between  Bullock  and  plain- 
tiffs, as  alleged  in  the  complaint.  It  had  con- 
tracted with  said  Bullock  to  construct  a  sys- 
tem of  wterworks  at  the  dty  of  Jefferson- 
ville, in  Clark  county,  Ind.,  and,  as  a  part 
of  said  contract  Bullock  was  to  furnish  at 
his  own  expense  land  tox  the  location  of  the 
standpipe,  etc.;  that  In  pursuance  of  said 
contract  Bullock  purchased  the  real  estate 
mentioned  In  the  complaint  and  thereafter 
caused  to  be  erected  thereon  the  standpipe 
mentioned;  that  he  held  said  land  in  his  own 
name,  in  trust  for  said  company;  that  on 
April  21, 1888,  before  plaintiffs  had  perform- 
ed any  labor  or  furnished  any  material  for 
the  standpipe,  Bullock  conveyed  the  legal  ti- 
tle of  said  teal  estate  to  defendant  Opm 
possession  of  the  land  l^  defendant  Is  aver- 
red, and  that  plaintiffs  thereby  had  notice 
that  the  company  was  the  equitable  owner 
of  B^d  real  estate.  The  fourth  paragraph  is 
similar  to  the  third,  but  proceeds  more  fully 
and  specifically  upon  the  theory  that  the 
company  had  let  a  contract  to  Bullock  to 
construct  the  standpipe,  and  to  purchase  and 
furnish  the  ground  for  its  location,  and  that 
plaintiffs,  In  furnishing  the  material  and  do* 
ing  the  work  as  alleged  In  the  complaint 
were  but  subcontractors  under  Bullock,  and 
that  as  such,  they  had  failed  to  notify  the 
defendant  that  they  were  furnishing  said 
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material  and  doing  said  work  as  snch  con- 
tractors, and  tbat  tbey  would  look  to  It  for 
^yment.  The  fifth  and  sixth  paragraphs, 
as  outlined  by  the  facts,  proceed,  also,  upon 
the  theory  that  the  company  had  let  the  con- 
tract to  Bullock  to  furnish  the  ground  and 
«rect  the  standplpe,  of  which  the  plaintiffs 
had  notice,  and  that  the  latter  were  only  sub- 
contractors, and  that  they  had  failed  and 
neglected  to  give  notice  to  said  company  that 
they  were  furnishing  the  material  and  doing 
•the  work  mentioned  in  the  complaint  as  such 
contractors,  etc.  A  demurrer  was  suatalned 
to  the  third,  fourth,  fifth,  and  sixth  para- 
graphs of  the  answer. 

The  first  Insistence  upon  the  part  of  appel- 
lant is  that  the  complaint  is  not  snfflcleat 
to  withstand  a  demurrer.  The  amended  com- 
plaint is  substantially  the  same,  except  as 
Improved  by  the  amendment,  as  the  one  held 
to  be  sufficient  upon  the  former  appeaL  Its 
sufficiency,  therefore,  muat  be  deemed  set- 
tled by  tbat  decision. 

It  Is  further  argued,  however,  that  the  no- 
tice which  appellees  filed  of  their  Intention 
to  bold  a  lien  Is  insufficient  for  two  reasons: 
<1)  That  It  does  not  state  that  the  work  was 
performed  and  material  furnished  60  days 
prior  to  filing  the  notice  In  the  recorder's 
office;  (2)  that  the  names  of  the  app^lees  ap- 
pear to  be  signed  to  the  notice  by  S.  S.  John- 
son, their  attorney.  As  to  the  first  objec- 
tion urged,  it  may  be  siUd  tbat  the  statute 
does  not  require  the  notice  to  state  or  specify 
when  the  work  was  done  or  material  fur- 
nished, and  such  omission  would  not  result 
In  rending  the  notice  deficient.  The  fact 
that  the  name  or  names  of  the  persons  desir- 
ing to  acquire  the  mechanic's  lien  have  been 
tigned  to  the  notice  filed  In  the  recorder's 
office  through  the  agency  of  their  attorney 
win  not  render  such  notice  Inralid,  and 
thereby  defeat  the  lien.  The  statute  does 
not,  in  express  terms,  require  that  the  notice 
shall  be  signed  by  any  one.  The  notice  in 
dispute,  however,  gave  the  names  of  the  ap- 
pellees as  the  persons  seeking  to  obtain  the 
11m,  and  In  this  respect  it  dis<dosed  to  all 
concerned  who  were  Intendii^  to  bold  a  lien 
upon  the  property  described.  Und^  the  stat- 
ute providing  for  a  mechanic's  lien,  the  no- 
tice to  be  filed  In  the  recorder's  office  is  suffi- 
cient when  It  states  the  amount  due,  to 
whom,  from  whom,  and  for  what,  and  de- 
scribes the  premises.  Oobum  v.  Stephens, 
187  Ind.  68S,  86  N.  B.  132.  The  notice  in 
question  compiled  with  these  requirements, 
and  was,  therefore,  sufficient 

'the  next  contention  of  appeUauf  s  learned 
counsel  Is  tbat  the  court  erred  in  sustaining 
appellees'  demurrer  to  the  third,  fourth,  fifth, 
and  sixth  paragraphs  of  the  answer.  The 
complaint,  as  we  have  seen,  under  its  alleged 
facts,  proceeded  upon  the  theory  tbat  Bul- 
lock was  l^e  owner  in  fee  simple  at  and  prior 
to  the  time  appellees  contracted  with  him  to 
furnish  the  material  and  build  the  standplpe 
thereon;  that  th^  built  the  pipe  under  the 


contract  for  him;  that,  after  they  had  com- 
menced the  work,  be  conveyed  said  land  to 
appellant,  but  that  appellees  had  no  knowl- 
edge of  said  conveyance  until  after  the  com- 
pletion of  the  work.  Each  of  the  paragraphs 
In  controversy,  by  the  facts  outlined  therein, 
proceeds  upon  the  theory  that  no  such  canse 
of  action  as  the  one  alleged  In  the  complaint 
ever  existed.  There  is  no  attempt  to  confess 
the  cause  of  action,  and  avoid  it  by  new  mat- 
ter. The  facts  alleged  were  evidently  in- 
tended by  appellant  to  negative  those  set  up 
in  the  complaint,  by  showing  that  Bullock 
was  not  the  owner  In  fee  of  the  real  estate 
at  the  time  appellees  contracted  with  him  to 
build  tbe  standplpe,  and  that  knowledge 
must  be  Imputed  to  them  of  that  fact,  and 
that  they  were  but  subcontractors  In  furnish- 
ing the  material  and  erecting  the  standplx>e, 
and  that  they  had  failed  to  give  to  appellant 
the  notice,  required  by  the  statute,  to  the  ef- 
fect that  they  were  furnishing  the  material 
and  performing  the  work  as  such  subcon- 
tractors. The  facts  averred  In  these  para- 
graphs, so  far  as  they  might  be  competent  as 
a  defense,  were  admissible  under  the  general 
denial,  wlilch  appellant  had  pleaded,  and 
therefore  it  was  not  necessary  to  affirmative- 
ly plead  them.  A  defendant,  under  the  gen- 
eral denial,  is  not  confined  to  negative  proof 
in  denial  of  tbe  facts  stated  In  the  complaint 
as  a  cause  of  action,  but  may,  upon  the  trial, 
introduce  proof  of  facts  independent  of  those 
alleged  In  the  complaint,  but  which  are  in- 
consistent therewith,  and  tend  to  meet  and 
break  down  or  defeat  the  plaintiff's  cause  of 
action.  1  Work,  Prac.  I  579;  Pom.  Rem.  } 
644;  Bliss,  Code  PL  S  321;  Boone,  Code  PL 
(Pony  Series)  1  66;  Code  1881,  }  127  {Bev.  St 
1881,  I  877;  Bev.  St.  1S94,  §  380);  Balue  v. 
Sear,  181  Ind.  801,  28  N.  E.  707.  As  the 
facta  embraced  In  these  seTeral  paragraphs, 
so  far  as  the  same  were  competent,  could 
have  been  proven  under  app^lant's  denial, 
hence  sustaining  the  demurrer  thereto,  If  er- 
roneous, as  oi^ed,  would  be  harmless,  and  no 
injury  resulted  to  appellant  from  such  rul* 
Ing.  Glaypool  v.  Jaqua,  136  Ind.  409,  35  N. 
B.  285.  No  available  error  appearing,  tbe 
judgment  is  affirmed. 

(146  Ind.  527) 
SMITH  et  al.  v.  BEISTEB. 
(Supreme  Court  of  Indiana.   Jan.  7,  1897.) 
Appeal  amd  Error— Rbvibw— Matters  nor 
AyPAitENT  ov  RecoRD. 
An  order  of  the  circuit  court,  made  on  ap- 
peal to  It  from  a  refusal  of  a  county  board  to 
grant  a  llqaor  license,  sustaining  a  motion  to 
dismiss  a  ramonstrance,  cannot  be  considered 
by  the  supreme  court  where  the  motion  to  dis- 
miss is  not  in  the  record. 

Appeal  from  circuit  court,  Posey  county; 
O.  M.  Welbom,  Judge. 

Application  by  Christian  Relster  to  the 
board  of  commissioners  of  Posey  county  for 
license  to  sell  liquors,  against  the  granting 
of  which  John  C.  Smith  and  others  filed  a 
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remonstrance.  The  applicant  appealed  to 
the  circuit  court  from  a  refusal  of  the  board 
to  grant  a  license.  From  a  Judgment  grant- 
ing the  license,  Smith  and  others  appeal. 
Affirmed. 

Blijali  M.  Spencer,  for  appellants.  Wm. 
Relster,  for  appellee. 

HOWARD,  J.  The  appellee  made  appli- 
cation at  the  March  term,  1886,  of  the  board 
of  commlBslonera  of  Posey  county,  for  li- 
cense to  sell  Intoxicating  llqaors.  The  ap- 
pellants filed  a  remonstrance  against  the 
granting  of  the  license,  and  the  license  was 
refused.  On  appeal  to  the  circuit  court,  a 
motion  to  dismiss  the  remonstrance  was  sus- 
tained, and  this  ruling  is  the  only  error 
complained  €f.  The  motion  to  dismiss,  how- 
ever. Is  not  made  a  part  of  the  record  by  bill 
of  exceptions  or  order  of  court;  and  cannot, 
therefore,  be  considered.  Crumley  t.  Hick- 
man, 92  Ind.  388;  Yost  t.  Coiuoy,  Id.  464; 
Ice  Co.  T.  Lay,  103  Ind.  48,  2  N.  E.  222; 
Commissioners  T.  Montgomery,  109  Ind.  6^ 
9  N.  B.  680.  Judgment  affirmed. 


av  Ind.  snj 

STATE  ex  nL  HAXETT  et  aL  v.  SWINDBLI^ 
Uayor. 

(Supreme  Court  of  Indiana.   Jan.  8^  1897.) 

UUHICIPAX.  COHPOIUTIDNS— RULSS— REFBU. 

1.  Rules  for  the  government  of  a  city  council 
are  of  the  dignity  and  effect  of  on  ordinance 
where  they  are  reported  in  writing  by  a  commit- 
tee appointed  to  draft  them,  and  adopted  on  ver- 
bal  motion  at  a  regular  meeting  of  the  council. 

2.  Rules  for  the  goTernmeat  of  a  city  coandl 
regularly  adopted  cannot  be  repealed  on  a  mere 
Tcrbftl  and  general  motion  to  that  effect. 
SwindeU  t.  State,  42  N.  B.  628,  143  Ind.  153» 
followed. 

Appeal  from  circuit  court,  Marshall  coun- 
ty; George  W.  Burson,  Special  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
James  W.  Maxey  and  another,  against  Jo- 
seph Swindell,  mayor  of  the  city  of  Ply- 
mouth. Prom  a  Judgment  sustaining  a  de- 
murrer to  the  reply,  the  state  appeals.  Af- 
firmed. 

J.  D.  McLaren,  SamL  Parker,  E.  O.  Mar- 
tlndale,  and  Ohas.  P.  Drummond,  for  the 
State.   Charles  Kelllson,  for  appellee. 

McCABE,  J.  Appellant's  relators,  Maz- 
ey  and  O'Keefe,  applied  to  the  circuit  court 
for  a  writ  of  mandate  against  the  appellee, 
as  mayor  of  the  city  of  Plymouth,  Ind.,  to 
compel  him  to  recognize  each  of  them  as 
members  of  the  city  council  of  said  city, 
and  to  permit  them  to  exercise  the  duties 
of  such  councllmen;  they  alleging  that  they 
had  been  legally  appointed  and  gualiBed  as 
members  of  said  council  from  the  alleged 
Fourth  ward  of  said  city,  which  ward,  they 
alleged,  had  been  duly  and  lawfully  cre- 
ated by  a  certain  alleged  ordinance  enacted 
by  the  common  council  of  said  city,  August 
27,  1891.   Appellee  resisted  the  action,  ba»- 


lug  his  defense  upon  two  propositions,  name- 
ly: (1)  That  the  common  council  was  not 
authorized  by  law  to  adopt  the  ordinance 
by  which  eald  additional  or  Fourth  ward 
was  created,  of  its  own  motion,  as  was  done 
In  this  case,  and  without  a  previous  petition 
being  filed  therefor  by  reHident  citizens  of 
the  ward  or  wards  affected,  and  that,  the 
the  ordinance  being  luTalld  for  this  reason, 
there  was  no  Fourth  ward,  and  no  Tacanctes 
in  the  office  of  councilman  to  be  filled,  when 
relators  were  appointed,  and  hence  they 
were  not  members  of  the  common  council, 
or  entitled  to  be  recognized  as  such.  (2) 
That  if  the  council  had  authority  of  law  to 
enact  the  ordinance  creating  the  additional 
or  Fourth  ward  without  petition,  and  of  Its 
own  motion,  the  ordinance  was  Invalid,  and 
of  no  force  or  effect,  for  the  reason  that  It 
was  passed  and  adopted  contrary  to  and  la 
violation  of  the  rules  of  procedure  that  had 
long  been  in  force  In  said  council.  The  is- 
sues formed  were  tried  by  a  Jury,  the  trial 
court  directing  the  Jury  to  find  for  the  plain- 
tiff, which  they  did,  and  a  peremptory  wilt 
of  mandate  was  awarded  against  the  mayor. 
From  that  judgment  he  appealed  to  this 
court,  and  the  Judgment  was  reversed. 
Swindell  V.  State,  143  Ind.  153,  42  N.  B. 
S2S.  This  court,  on  that  appeal,  de<^ded 
the  first  proposition  above  mentlonc^d  In  fa* 
vor  of  the  action  of  the  common  council, 
and  against  the  then  appellant,  the  present 
appellee;  and  the  second  proposition  or  con- 
tention was  decided  in  favor  of  the  then  ap- 
pellant, the  present  appellee.  The  cans* 
waa  reversed,  both  for  the  error  of  striking 
out  the  second  paragraph  of  the  answer  or 
return,  setting  up  the  defense  involved  In 
said  second  proposition,  and  for  the  error 
of  holding,  as  appeared  from  the  evidence, 
that  the  rule  had  been  repealed  In  violation 
of  which  the  ordinance  establishing  the 
Fourth  ward  had  been  passed,  in  the  or. 
der  of  reversal,  leave  was  given  to  amend 
the  second  paragraph  of  answer  or  return. 
On  the  return  of  the  cause  to  the  lower 
court,  said  answer  was  amended  -only  In  im- 
material respects. 

The  substance  of  the  second  paragraph 
of  answer,  as  amended,  Is:  That  en  August 
27,  IS&i,  the  time  of  the  regular  meeting  of 
the  common  council  of  the  city  of  Plymouth, 
when  said  pretended  ordinance  was  passed 
creating  the  Fourth  ward,  and  for  a  long 
time  prior  thereto,  said  common  council  was, 
and  has  been,  governed  by  certain  rules  en- 
acted by  said  common  council  regulating 
and  governing  the  dsliberations  ana  pro- 
ceedings of  the  common  council  of  said  city, 
which  rules  were  on  August  27,  18&i,  In  full 
force  and  effect,  section  21  of  which  reads 
as  follows:  *'All  ordinances  shall  be  read 
three  times  before  being  passed  and  no  or- 
dinance shall  pass  or  be  read  the  third  time 
in  the  same  meeting  It  was  Introduced;  pro- 
vided, that  the  council  may  suspend  this  rule 
by  a  two-thirds  vote  and  put  an  ordbiaitoa 
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upon  itB  paasage  by  once  reading  and  at  the 
time  It  iB  read.*'  That  said  rule  21  was 
adopted  hj  the  common  council  of  said  cit7 
on  May  26,  1874,  and  was  a  rale  to  which 
Bald  council  bad  yielded  obedience  from  the 
time  It  was  adopted,  as  aforesaid,  nntll  An- 
gaet  27,  1894.  when  said  council  attempted 
to  repeal  It,  as  hereinafter  set  forth.  That 
on  said  date,  at  the  regrnlar  meeting  of  said 
conncH  referred  to,  the  ordinance  providing: 
for  the  creation  of  the  pretended  additional 
or  Fourth  ward  was  Introduced  and  passed 
by  said  council,  composed  of  only  six  mem- 
bers, without  suspending  said  rules,  or  either 
of  them,  by  a  two-thirds  vote,  before  the  en- 
actment of  said'  ordinance,  the  same  having 
been  read  and  put  upon  Its  passage  at  said 
regnlar  meeting.  That  but  three  members 
of  said  council  voted  for  said  ordinance,  and 
fhree  against  It;  and,  there  being  a  tie,  the 
mayor,  Charles  P.  Drummond,  cast  the  de- 
ciding Tote  In  favor  of  said  ordinance,  and 
he  then  and  there  declared  said  ordinance 
duly  enacted;  and  that  was  all  the  action 
ever  taken  by  said  council  and  said  mayor 
In  the  enactment  of  said  ordinance.  And 
Ibat  the  only  appointment  of  relators  to  the 
otRecB  of  councllmen,  which  they  claim  to 
hold,  was  made  under  the  ordinance  creat* 
log  said  Fourth  ward,  so  enacted  In  viola- 
tion of  said  rule,  to  fill  the  vacancies  sup- 
posed to  exist  by  the  creation  of  such  new 
ward.  These  facts  were. held  on  the  for- 
mer appeal  to  constitute  a  good  return  to 
the  writ  of  mandate,  and  a  complete  defense 
to  the  proceeding.  The  facts  are  more  ful- 
ly set  forth  In  that  opinion,  and  the  anther^ 
Itles  bearing  upon  the  question  thus  pre- 
gented  are  exhaustively  reviewed  therein. 
On  the  filing  of  the  above,  amended,  second 
paragraph,  which  Is  not  materially  differ^ 
ent  the  original,  the  relators  sought  to 
raise,  as  they  claim,  a  new  question,  by  fil- 
ing the  reply,  the  sustaining  a  demurrer  to 
which  Is  assigned  as  the  only  error  on  this 
appeal. 

The  substance  of  the  reply  Is:  That  the 
rules  mentioned  In  defendant's  answer  were 
not  tn  force  or  effect  on  the  day  of  the  pa«- 
aage  of  the  Bald  ordinance.  That  the  com- 
mon council  never  prescribed  nor  adopted  by 
ordinance  any  rules  or  regulations  for  the 
government  of  the  official  conduct  of  sald^ 
common  council;  and  that  said  section  21 
of  said  rules  was  never  adopted  by  the  com- 
mon council  of  said  city  by  ordinance  or 
resolution.  That  the  rules,  a  copy  of  which 
Is  made  a  part  of  defendant's  answer,  w«re 
adopted  by  the  common  council  of  said  city 
In  the  manner  and  at  the  time  as  follows, 
namely:  At  a  special  meeting  of  the  com- 
mon conncll  held  May  19, 1873,  on  motion  of 
Gonncllman  Johnson,  a  committee  of  three 
was  appointed  by  the  mayor  to  report  rules 
r^ulatlng  the  order  of  business  to  govern 
the  conncll  In  the  transaction  of  all  business 
that  may  come  before  It  said  committee 
eo&Blstlng  of  Ooundlmtti  Johnaon  and  May- 


er, and,  by  unanimous  request  ot  the  coun- 
cil, the  mayor  consented  to  serve  as  the 
third  member  of  the  committee;  that  at  a 
regular  meeting  of  the  common  council  of 
said  city  held  on  May  26. 1873,  the  said  com- 
mittee so  appointed  the  week  before  report- 
ed to  said  conncll  a  list  of  rules  re.7al;LtIng 
the  order  In  which  the  conncll  shall  con- 
duct ttielr  deliberations,  which,  after  being 
read,  were,  on  nkotlon  of  Conncilman  May- 
er, seconded  by  Browolee,  adopted  by  unani- 
mous vote  of  the  council.  That  said  list 
of  rules  Is  the  identical  schedule  or  list  of 
rules  set  up  In  the  answer  of  the  defendant; 
and  that  said  rules  were  never  adopted  In 
any  other  or  different  manner;  and,  as  thus 
adopted,  they  were  recognized  by  the  com- 
mon council  as  In  full  force,  and  obligatory 
upon  It,  until  August  27,  1894,  when  they 
were  repealed  by  a  majority  vote  of  the  com- 
mon council  of  said  city,  when  In  regular 
session,  on  a  motion  duly  made  and  second- 
ed by  members  of  said  common  council, 
which  repeal  was  effected  before  the  pas- 
sage of  the  ordinance  creating  said  addi- 
tional or  Fourth  ward,  and  at  the  time  of 
the  passage  of  said  ordinance  there  were 
no  rules  whatever  in  force  re;;nlatlng  and 
governing  the  council  In  the  transaction  of 
Its  business. 

It  Is  contended  by  the  appellee  that  the 
facts  set  forth  In  this  reply  do  not  present 
a  materially  different  question  than  that 
presented  on  the  former  appeal  by  the  an- 
swer and  the  evidence,  and  we  are  inclined 
to  think  that  Is  so.  At  least,  the  relators 
are  very  late  In  presenting  the  question  If 
the  reply  does  present  a  different  qnesttoa 
than  that  presented  and  decided  against 
them  on  the  form«r  appeal.  Th^  onght  to 
have  presented  their  whole  case  then,  if 
they  did  not,  and  have  It  decided  In  the  one 
appeal.  The  contention  Is  that  these  rules 
do  not  rise  to  the  dignity  of  ordinances,  and 
hence,  In  order  to  effect  their  appeal.  It  Is 
only  necessary  to  produce  an  act  of  the 
corporation  of  equal  grade  or  dignity  with 
them.  Webster  defines  an  "ordinance"  to 
be  a  rule  established  by  authority.  Dillon 
says:  "tinder  the  general  term  of  'ordi- 
nance' have  sometimes  been  included  all 
the  regulations  by  which  a  corporation  la 
governed.  *  •  *  Indeed,  in  general  and 
professional  use,  the  term  'ordinance*  Is  al- 
most, If  not  quite,  equivalent  In  meaning  to 
the  term  'by-law.'  '*  The  reply  concedes 
that  these  rules  were  duly  enacted  by  the 
common  council,  and  bad  been  In  full  force 
more  than  20  years,  and  that  they  were  In 
writing,  and  had  been  recognized  by  the 
council  as  binding  on  it  for  over  20  years. 
And  the  reply  further  concedes  that  their 
repeal  was  attempted  to  be  effected  in  order 
to  obviate  the  necessity  of  a  two-thirds  vote 
to  suspend  rule  21,  and  that  the  attempted 
repeal  was  by  a  mere  verbal  motion. 

The  precise  question  arising  upon  these 
facts  was  decided  against  appellants  on  the 
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former  appeal,  &i  the  following  language: 
"The  Terbal  motion  made  by  this  council- 
man, as  recorded  by  the  clerk,  which  It 
was  songht  to  effectually  repeal  the  rules 
ordained  for  the  goTernment  of  ttie  conn<dI. 
was,  to  say  the  least,  somewhat  Indefinite. 
•  •  •  If  the  procedure  hy  which  the  pow- 
er of  repeal  was  attempted  to  be  exercised 
upon  the  occasion  In  Question  could  be  sua* 
talned,  then  all  that  would  be  necessary  to 
accomplish  the  repeal  of  all  existing  ordi- 
nances of  a  city  would  be  the  adoption,  at 
any  regular  meeting  by  the  common  council, 
of  a  mere  verbal  and  general  motion  to  that 
effect,  without  any  reference  whatever  to 
the  title,  number,  or  date  of  pasf^ge  of  the 
ordinance  or  ordinances  intended  to  be  re- 
pealed. In  the  case  of  Bills  v.  Oity  of 
Goshen,  117  Ind.  221,  20  N.  E.  115,  It  was 
held  by  this  court  that  a  defect  In  an  ordi- 
nance could  not  be  cured  or  amended  by 
means  of  a  motion  subsequently  made  by  a 
member  of  the  council,  and  put  to  vote,  and 
carried."  It  was  adjudged  that  the  at- 
tempted repeal  of  the  rules  was  Ineffectual, 
and  that,  tberefore,  the  enactment  of  the 
ordinance  creating  the  Fourth  ward,  to  fill 
the  supposed  vacancy  In  which  the  relators 
were  appointed,  was  void,  because  passed 
in  violation  of  rule  21.  That  decision  Is  the 
law  of  the  case,  and  It  consequently  follows 
that  the  reply  In  question  did  not  state  facta 
sufficient  to  avoid  the  answer.  Therefore 
the  circuit  court  did  not  err  In  sustaining 
the  demurrer  to  said  reply.  Judgment  af- 
flrmed. 

a«  iDd.  EM) 

JOHNSON  V.  SCHLOSSEB. 
(Supreme  Court  of  Indiana.    Jan.  6,  1807.) 

JUnOHKITF  — FaILURS  to  EnTBR  —  LUBIMTT  OV 

Clbrs — Lien — Boxa  Fide  Pubobasbr. 

1.  Rev.  St.  1894,  1  594  (Rev.  fit.  1881,  $  685). 
providing  that  exery  clerk  who  neglects  to  ea- 
ter any  jud^nient  ia  the  order  book  and  judg- 
ment book  Bbal)  be  liable  to  a.nj  person  injured, 
to  the  extent  of  the  damage  austHined  thereby, 
gives  a  right  of  action  to  a  bona  fide  purchaser 
of  renl  estate,  which  was  subject  to  a  judgment 
not  entered  In  the  judgment  docket. 

2.  Rev.  St.  1894,  $  588  (Rev.  St.  1881,  1  579), 
provides  that  judgment  must  be  entered  in  the 
order  Ijook.  Section  591  (section  582)  requires 
the  clerk  to  keep  a  docket,  in  which  he  shall  en- 
ter,  wltiiln  SO  days  after  each  term  of  court,  a 
statement  of  each  judgment  rendered  at  such 
term.  Section  503  (section  584)  provides  that 
such  docket  shall  be  a  record  and  open  to  ex- 
amloation  during  the  usual  hours  of  transacting 
bosiuesa  Section  594  (section  585)  makes  ev- 
ery derk  neglecting  to  enter  any  judgment  lia- 
ble to  any  person  injured  by  his  neglect.  Sec- 
tion 617  (section  608)  provides  that  a  judgment 
shall  be  a  lien  on  real  estate  for  10  years  after 
its  rendition.  Bad,  that  a  judgment  creditor 
does  not  lose  bis  lien  by  the  failure  of  the  clerk 
to  enter  the  judgment  ui  the  docket 

Appeal  from  circuit  court,  BIpley  county; 
WllUard  New,  Judge. 

Actum  by  George  F.  Schlosser  against 
Hannah  Johnson.    There  was  a  Judgment 


for  plaintiff,  and  defendant  appeili.  B/t- 

versed. 

Adam  Stockings  and  John  B.  Bebuck,  for 
appellant  Harcfni  B.  Oonnelly.  tm  appel- 
le& 

UcOABB,  J.  TbB  appellee  sued  the  appel- 
lant, Johnson,  and  H^ry  Bushing,  sheriff 
of  Bipley  county.  In  a  complaint  of  two 
paragraphs,  seeking  to  enjoin  the  sale  on 
execution  of  certain  land  on  a  judgment  In 
fiivor  of  aivellant,  Hannah  JtAnson,  and 
against  one  John  W.  Johnson.  The  circuit 
court  overruled  a  demurrer  for  want  of  suffi- 
cient facta  to  each  paragraph  of  the  com- 
plaint^ and  sustained  a  like  demurrer  to  the 
second  paragraph  ot  the  separate  answer  of 
Hannah  Johnson.  A  trial  of  the  Issues  re- 
sulted In  a  finding  and  judgment  In  favor  of 
the  plaintiff,  and  against  the  defendant,  per- 
petually enjoining  the  sale  of  said  land  on 
said  judgment  and  execution.  The  errors 
assigned  call  In  Question  the  rulings  above 
mentioned,  and  the  action  of  the  circuit 
court  In  overruling  the  defendant's  motion 
for  a  new  triaL  The  last  error  assigned  la 
w^ved  by  the  failure  of  appellant's  counsel 
to  dlscuaa  the  same  In  their  brief.  Tba  ques- 
tion of  law  involved  arises  on  the  facts  sta^ 
ed  in  the  complaint,  as  well  as  those  stated 
In  the  answer.  It  appears  from  the  com- 
plaint: That  on  August  8, 1887,  one  StjSm  W. 
Johnson  and  Clemency  B.  Johnson  conveyed 
a  certain  town  lot,  particularly  described,  In 
the  town  of  Batesvllle,  In  Bipley  county, 
Ind.,  to  James  W.  White;  and  on  April  9^ 
1802,  Bald  Jamea  W.  White  and  wife  con- 
veyed the  same,  for  a  valuable  consldera* 
tion,  to  the  plaintiff  appellee,  George  F, 
Schlosser.  That  on  September  13, 1886,  In  a 
cause  pending  la  the  Bipley  circuit  court,  for 
divorce,  wherein  said  Hannah  Johnson  was 
plaintiff,  and  said  John  W.  Johnson  was  de- 
fendant, said  court  rendered  Judgment 
awarding  her  a  divorce,  and  for  $56  alimony, 
to  be  paid  on  September  14,  1886,  and  the 
further  sum  of  950  each  year  during  the  nat- 
ural life  of  Clemency  B.  Johnson.  That  said 
John  W.  Johnson  paid  the  $56  as  ordered,  on 
September  14,  1886.  but  that  said  payment 
was  never  entered  on  the  order  book,  jnd^ 
xnent  docket,  or  elsewhere.  That  the  only 
record  or  en^  of  said  Judgment  ever  placed 
In  the  judgment  docket  of  said  court  by  the 
iderk  thereof,  or  hy  any  other  person,  is  as 
follows:  "Judgment  docket  F.  page  200. 
Etannah  Johnson  v.  John  W.  Johnson,  Order 
Book  FF,  page  462.  Judgment  against  the 
defendant  for  costs.  Date  of  rendition,  S^ 
tember  18,  1886."  That  the  fee  docket  of 
said  court;  In  which  the  fees  ai^  coste  ac- 
crued in  said  action  were  entered,  shows  that 
said  costs  were  duly  paid  by  said  plaintiff, 
and  on  the  margin  of  said  fee  book,  on  the 
same  page  whereon  is  entered  said  fees  and 
costs,  the  following  entry  Is  made^  to  wit: 
"It  was  th«  agreement  between  the  plalnttS 
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and  the  defendant  tiiat  the  ^inlff  Is  to  pay 
fhlfl  costs,  and  that,  when  It  la  paid  by  her, 
ft  Ifl  to  be  a.  satis&ctlon  of  this  Judgment,  as 
^;alnst  the  defendant.  [Signed}  Charles  H. 
Wlllson,  Attorney  for  Plaintiff."  That,  at 
the  time  plaintiff  purchased  said  real  estate, 
he  had  no  knowledge  or  notice  of  any  kind 
that  the  defendant,  Hannah  Johnson,  had  or 
claimed  any  judgment  against  said  John  W. 
J<dinson,  or  any  other  person.  That  the  fee 
book  showed  at  the  time  that  tiie  abstract 
hereinafter  mentioned  was  made  at  the  time 
tdalntiff  purchased  said  premises,  that  the 
costs  aforesaid  were  paid,  and  showed  the 
entry  of  satisfaction  of  said  Judgment,  sign- 
ed by  Oharles  H.  WlUson,  as  aforesaid. 
That  before  purchasing  said  premises,  to 
wit,  on  March  23,  1882,  plaintiff  employed 
the  recorder  of  BIpl^  county  to  make  him 
an  abstract  of  title  for  said  real  estate.  That 
sold  abstract,  when  so  made,  did  not  men- 
tion, show,  or  allude  to  any  Judgment  against 
Bald  John  W.  Johnson  In  favor  of  any  per^ 
son.  That  said  recorder,  on  examining  the 
Judgment  docket  of  said  court.  In  preparing 
said  abstract,  found  the  only  entry  on  rec* 
ord  of  said  Judgment  to  be  as  set  forth  above. 
That  bellerlng  and  relying  on  said  abstract, 
and  having  no  knowledge  of  the  Judgment 
mentioned,  the  plaintiff  purchased  said  real 
wtate  as  aforesaid.  That  on  the  15th  day  of 
June,  ISM,  said  defendant,  Hannah  John- 
son, caused  an  execution  to  issue  out  of  the 
clerk's  office  of  the  Blpley  circuit  court  on 
said  Judgment,  toe  the  sum  of  f408,  with  la* 
terest  ard  costs,  directed  to  the  shralff  at 
said  Blpl^  conn^,  which  came  to  the  hands 
of  the  defendant  sheriff  of  said  Blpley  coun- 
ty, and  was  by  him,  on  August  21,  1894,  lev- 
ied on  said  real  estate.  That  said  defend- 
ants are  threatening  to  sell  said  real  estate 
by  virtue  of  said  execution  and  Judgment, 
unless  restrained,  and  thereby  cast  a  (dond 
on  plaintiff's  title  to  said  real  estate.  Prayer 
for  a  temporary  restraining  order,  and  on 
the  final  hearing  a  perpetual  Injunction. 

Two  reasons  are  urged  by  the  appellant 
why  Ihe  complaint  Is  not  good,  namely:  (l) 
That  the  lien  of  the  Judgment  Is  ndt  lost  as 
agidnst  anybody  by  the  failure  of  the  clerk 
to  enter  It  on  the  Judgment  docket;  and  (2) 
If  It  would  be  so  lost  as  against  a  subsequent 
bona  flde  purchaser,  that  there  was  enough 
entered  on  the  Judgment  docket  In  this  case 
to  put  an  ordinarily  prudent  man  on  Inquiry 
which  must  lead  to  full  knowledge  of  the 
Judgment 

If  the  Question  of  law  raised  by  the  first 
reason  urged  should  be  decided  In  favor  of 
appellant,  the  second  would  be  wholly  unlm- 
portaut  The  appellee  contends  that  while 
the  Judgment  Is  a  lien  on  all  the  real  estate  of 
the  Judgment  defendant  In-  the  county  as 
against  him,  without  being  entered  on  the 
Judgment  docket,  yet  that  It  Is  not  a  lieu  as 
against  subsequent  good-faith  purchasers, 
for  value,  of  any  of  auch  real  estate,  unless 
nub  Judgment  la  entered  on  the  Judgment 


docket;  and,  further,  that  the  entry  here  was 
not  such  as  to  put  hfm  on  inquiry.  Several 
sections  of  the  Code,  embraced  in  article  24, 
tit  "Judgment,"  exert  a  controlling  Influence 
In  the  proper  determination  of  the  question. 
Section  B88,  Rev.  St  1884  (section  B78,  Bev. 
St  1881),  provides  that  "the  Judgment  must 
be  entered  in  the  order  book,  and  specify 
dearly  the  relief  granted  or  other  determina- 
tion of  the  action.**  Section  591«  Bev.  St 
1804  (seetiott  B82,  Bev.  St  1881),  provides 
that  "the  derk  of  every  court  of  record  shall 
keep  a  docket  In  which  he  shall  enter  with- 
in thirty  days  after  each  term  of  the  court 
in  alphabetical  order,  a  statement  of  each 
Judgment  rendered  at  such  term,  containing: 
First  the  names,  at  length,  of  all  the  parties; 
second,  the  amount  of  the  Judgment  and 
costs,  and  the  date  of  Its  rendition;  thhrd. 
If  the  Judgment  be  against  several  persons^ 
the  Btetement  shall  be  repeated  under  the 
names  of  each  defendant  In  alphabetical  oi^ 
der."  Section  083,  Bev.  St  1884  (section  &S4, 
Bev.  St  1881),  provides  that  "such  docket 
shall  be  a  record,  and  open  during  the  usual 
houra  of  transacting  business,  to  the  exam* 
tnation  of  any  person  desiring  it"  Section 
684,  Bev.  St  1884  (section  685,  Bev.  St  1881), 
provides  that  "every  clerk  neglecting  to  en- 
ter any  Judgment  or  recognizance  as  herein- 
after required  shall  be  liable  to  any  person 
Injured  for  the  amount  of  damages  sustained 
by  such  neglect  to  be  recovered  in  an  action 
against  the  clerk  alone,  <a  upon  bis  official 
bond  against  him  and  his  sureties."  Section 
017,  Bev.  St  1884  (section  60S.  Rev.  Bt  1881), 
provides  that  **all  final  Judgments  In  the  su- 
preme and  drcplt  courts  for  the  recovery  of 
money  or  coste  shall  be  alien  upon  real  estate - 
and  chattels  real,  liable  to  execution  In  the 
county  where  Judgment  Is  rradered,  fpr  the 
space  of  ten  years  after  the  rendition  thereof, 
and  no  longer,  exclusive  of  the  time  during 
which  the  party  may  be  restrained  from  pro- 
ceeding thereon  by  an  ^peal  or  Injunction, 
or  by  the  death  of  the  defendant  or  by 
agreement  of  the  parties  entered  of  record." 

It  Is  conceded  on  both  sides,  and  we  think 
correctly,  that  In  solving  the  question  here 
involved,  the  several  sections  of  the  Oode 
quoted  above  must  be  construed  together. 
But  the  appellant  contends  that  they  must 
be  so  construed  as  to  hold  that  the  action  for 
damages  against  the  clerk  for  failure  to 
docdcet  a  Judgment  is  Intended  to  be  given  to 
the  good-faith  purchaser,  and  not  to  the  hold- 
er and  owner  of  the  Judgment;  and,  on  the 
contrary,  the  appellee  contends  that  sucb 
right  of  action  was  Intended  to  be  given  to 
the  Judgment  creditor,  imd  not  to  the  bona 
fide  purchaser  of  the  real  estate  for  value. 
App^ee*s  learned  counsel,  in  support  of  the 
latter  position,  say:  "Mow,  we  bold  that 
while  the  Judgment  docket  la  not  necessary 
to  constitute  the  Jui^nent  a  lien.  It  Is  neces- 
sary to  constitute  sufficient  notice  thravof  to 
third  parties,  and  that  a  subsequent  purchas- 
er for  a  valuaUe  consideration  la  only  bonnd 
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to  look  to  the  Judgment  docket  for  judgment 
liens;  and,  •  •  •  In  the  absence  of  actual 
notice,  he  takes  the  land  discharged  from 
the  lien,  and  the  remedy  of  the  Judgment 
plaintiff,  If  there  Is  no  other  property.  Is 
against  the  clerk,  under  section  585,  Bev.  St. 
1881."  In  support  of  this  eontPntton,  appel- 
lant's counsel  cite  Berry  t.  Reed,  73  Ind.  235. 
While  the  opinion  In  that  case  contains  some 
remarks  by  the  learned  Judge  who  delivered 
It  favorable  to  appellant's  contention,  yet 
such  remarks  were  clearly  obiter  dictum. 
The  questions  actually  Inyolved,  and  to  a  de- 
termination of  which  the  opinion  strictly  con- 
fines the  decision,  do  not  support  the  appel- 
lee's contention.  The  Judgment  lien  there  in- 
volved was  Bought  to  be  created  and  estab- 
lished by  the  filing  of  a  transcript  of  a  Judg- 
ment rendered  In  the  conimon  pleas  court  of 
another  county  than  that  In  which  the  tran- 
script was  filed.  It  was  there  said  that  "the 
plain  intent  of  the  lawmakers  was  that  the 
filing  and  recording  provided  for  in  section 
628  should  be  substantially  contemporaneous 
acts,  and  where,  by  the  next  section,  it  was 
enacted  that  the  Judgment  should  be  a  lieu 
from  the  time  of  filing,  it  was  meant,  as 
against  subsequent  purchasers  without  actu- 
al notice,  that  a  Judgment  filed,  recorded, 
and  docketed  as  required  in  the  previous  sec- 
tion should  be  a  lien.  •  •  •  But  deciding 
nothing  as  to  the  Hen  of  Judgments  In  the 
counties  where  rendered,  and  where  in  every 
case  there  is  a  record,  in  some  form,  which 
Is  accessible  to  every  purchaser,  and  confin- 
ing our  decision  to  the  case  before  us,  we 
hold  that  the  transcript  of  a  Judgment  filed 
In  another  county,  under  the  provisions  of 
.  section  r»2S  and  529  of  the  Code,  supra,  does 
not  create  a  lien  against  subsequent  purchas- 
ers In  good  faith,  without  notice,  unless  re- 
corded and  entered  In  the  Judgment  docket" 
This  decision  proceeds  upon  the  Idea  that  the 
entry  In  the  Judgment  docket  Is  as  essential 
to  the  creation  of  the  lien  as  the  recording 
Of  the  transcript  In  the  order  book.  The 
two  acts  are  said  to  be  Intended  by  the  law- 
makers to  be  contemporaneous. 

This  case  falls  far  short  of  supporting  ap- 
pellee's contention.  It  will  be  observed  that 
the  sections  of  the  statute  authorizing  the 
creation  of  a  lien  ^n  one  county,  by  filing  a 
transcript  of  a  Judgment  from  another  coun- 
ty, and  causing  the  same  to  be  recorded, 
and  entered  In  the  Judgment  docket,  do  not 
provide  what  such  transcript  Is  to  be  re- 
corded in.  Bev.  St  18&4,  §§  619,  620  (Rev. 
St  1881,  SS  010,  611).  But  they  do  pro- 
vide where  the  Judgment,  in  the  county  where 
rendered,  is  to  be  entered.  The  practice  Is 
to  record  the  transcript  In  the  order  book. 
The  entry  Is  required  to  be  made  in  the  Judg- 
ment docket  The  word  "docket"  is  usually 
applied  to  the  book  or  paper  in  which  Is  en- 
tered a  brief  abstract  of  all  proceedings  In 
cour^  5  Am.  &  Eng.  Enc.  Law,  849.  So 
that  It  would  seem  that  there  is  much  reason 
for  holding  that  the  entry  in  the  judgment 
docket  Is  OS  much  a  part  of  the  essential  re- 


quirement to  make  a  transcript  of  a  jtidg- 
ment  from  another  county  a  lien  as  the  act 
of  recording  the  transcript  thereof  la  the  or- 
der book.  But  the  case  of  a  Judgment  ren- 
dered in  the  same  county  presents  a  differ- 
ent question,  as  the  ease  cited  clearly  recog- 
nizes. Appellee  also  cites  and  relies  on  Bell 
V.  Davis,  'i^  Ind.  314.  But  that  was  the 
same  kind  of  a  case,  Involving  the  validity 
of  the  supposed  lien  of  a  Judgment  from  an- 
other county  by  a  transcript.  Referring  to 
Berry  v.  Reed,  supra,  the  court  In  the  former 
case,  says:  "It  Is  there  expressly  held  that 
In  order  that  the  Judgment  shall  constitute  a 
lien,  the  clerk  of  the  county  to  which  the 
transci'Ipt  Is  transmitted  must  enter  and  re- 
cord It  In  the  Judgment  docket  of  the  county. 
*  •  •  Judgment  liens  are  created  by  stat- 
ute, and  the  requirements  of  the  statute  giv- 
ing a  lien  must  be  complied  with,  or  none  ex- 
ists. In  this  case  no  lieu  attached  until  the 
transcript  was  filed,  entered,  and  docketed  as 
the  statute  requires."  It  will  be  observed 
that  both  of  these  cases  hold  that  the  filing 
and  recording  of  a  transcript  of  a  Judgment 
from  another  county  by  the  clerk  of  the 
county  to  which  it  was  transmitted  creates 
no  lien  at  all  against  anybody,  unless  such 
judgment  is  also  entered  in  the  judgment 
docket  of  the  latter  court  It  is  not  there 
held,  as  counsel  suppose,  that  the  lien  only 
fails  as  to  bona  fide  purchasers  for  value, 
without  actual  notice,  but  exists  as  between 
the  parties,  and  as  to  those  having  notice. 
Another  case  cited  by  appellee  In  support  of 
his  contention  is  State  v.  Record,  80  Ind.  348. 
That  was  a  suit  brought  against  the  clerk  by 
the  purchaser  of  the  land  involved  in  Bell  v. 
Davis,  supra,  for  failure  to  enter  the  judg- 
ment in  the  Judgment  docket  It  was  sim- 
ply adjudged,  In  accordance  with  the  two 
previous  cases,  that  the  plaintiff  could  not  re- 
cover, because  the  clerk's  failure  to  so  enter 
such  Judgment  did  not  Injure  the  purchaser, 
by  reason  of  the  fact  that  no  Hen  attached  to 
the  land  he  purchased  by  virtue  of  the  re- 
cording of  the  transcript,  without  also  enter- 
ing the  judgment  in  the  judgment  docket; 
in  other  words,  that  he  received  a  good 
title  by  virtue  of  his  purchase.  But  R  re- 
mains to  be  determined  what  is  the  effect 
of  a  failure  to  enter  a  Judgment  rendered 
In  the  same  county  In  the  Judgment  docket 
That  question  has  never  yet  been  decided  by 
this  court 

The  Judgment  is  required  by  section  588 
(section  579),  supra,  to  be  entered  In  the  or- 
der book.  Section  617  (section  608),  above 
cited,  makes  all  such  judgments  liens  upon 
the  real  estate  of  the  judgment  defendant  In 
the  county  for  the  space  of  10  years  after 
the  rendition  thereof.  There  la  no  exception 
or  qualification  to  this  provision,  unless  it  be 
In  the  sections  above  quoted,  relative  to  en- 
tering the  same  in  the  judgment  docket  It 
Is  very  clear  from  those  sections  that  the  en- 
try In  the  judgment  docket  la  no  part  of  the 
Judgment,  because  it  is  not  required  to  be 
entered  nutil  the  SO  da; s  next  ensuing  sTtez 
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the  term  of  court  at  which  the  judgment  Is 
rendered.  It  Is  also  apparent  therefrom  that 
such  Judgment  docket  Is  designed  as  a  sort 
of  Index  to  or  convenient  means  of  ascertain- 
ing the  judgments  rendered  against  any 
party  In  such  county,  whether  such  party 
owns  real  estate  In  the  county  or  not  It  was 
said  in  Berry  v.  Reed,  supra,  that,  "under 
these  provisions,  the  purchaser  of  real  es- 
tate for  thirty  days  after  the  close  of  the 
term  of  court  is  bound  to  look  to  the  order 
books  for  the  judgments  rendered  at  such 
term;  and  such  may  be  the  rule,  even  after 
the  expiration  of  the  thirty  days."  This 
statement  of  the  law  is  undoubtedly  correct, 
because  the  statute  makes  the  Judgment  a 
lien  on  the  defendant's  real  estate  In  the 
county  for  10  years  next  after  Its  rendltlou; 
and,  as  the  section  providing  for  the  entry 
thereof  in  the  judgment  docket  allows  30 
days  after  the  term  to  make  such  entry,  It 
necessarily  follows  that  that  provision  does 
not  take  away  the  lien  created  by  the  other 
section,  at  least  during  such  30  days,  for  fall- 
are  to  enter  the  judgment  In  the  judgment 
docket.  U,  after  the  expiration  of  such  30 
days,  the  Judgment  la  not  entered  in  the 
judgment  docket,  and  If  the  lien  ceases  on 
accotmt  thereof,  as  against  a  bona  flde  pur- 
chaser or  anybody  else,  the  question  arises: 
By  virtue  of  what  law  or  what  provision  In 
the  statute  does  it  so  cease?  It  is  a  well- 
established  rule  of  construction  of  statute 
that  the  entire  statute  must  be  construed  to- 
gether, and  that  effect  must  be  t^ven  to 
every  part  of  a  statute  if  It  can  be  done 
without  manifestly  violating  the  Intention 
of  the  legislature.  Railway  Co.  v.  Backus, 
133  Ind.  527,  33  N.  B.  421;  Potter's  Dwar. 
St.  189.  Zt  is  contended  by  the  appellee  that 
the  section  giving  the  right  of  action  against 
the  clerk  for  failure  to  enter  the  Judgment 
In  the  judgment  docket  is  to  be  construed  as 
giving  such  right  to  the  judgment  creditor. 
If  that  be  correct,  then  it  would  necessartly 
follow  that  the  Intent  was  that  the  Judgment 
creditor  should  lose  the  Hen  he  had  acquired 
Dy  hiB  diligence,  through  the  negligence  of 
the  clerk  a  month  after  the  close  of  the  term. 
But  Buch  a  construction  of  the  different  sec- 
tions necessarily  renders  a  part  of  the  stat- 
ute of  no  effect  Section  617  (secUon  60S) 
makes  the  Judgment  a  lien  without  qualifi- 
cation for  10  years  next  after  Its  rendition 
against  the  world.  The  construction  con- 
tended for  rendera  so  mnch  of  the  section  as 
makes  it  a  lien  against  bona  fide  ptirchaaera 
nugatory  and  meaningless,  or  rather  quali- 
fies the  provision  that  It  is  a  Uen  for  10  years 
after  Its  rendition.  This  violates  a  cardinal 
canon  of  consteuctlont  which  afflnns  that 
court  is  to  give  effect  to  every  clause, 
section,  and  word  If  effect  can  be  given  to 
It"  Potter's  Dwar.  St  IM.  The  provision 
In  section  094  (section  685)  making  the  clerk 
liaUe  personally,  and  upon  his  official  t)ond, 
TO  any  person  for  the  amount  of  damages 


sustained  by  his  ueglect  to  enter  a  judgment 
In  the  judgment  docket.  In  no  way  points  lo 
the  Judgment  creditor  as  the  person  who  was 
to  be  clothed  with  the  right  of  action  therein 
provided  for.  Standing  alone,  Its  language 
could  as  well  be  applied  to  a  bona  fide  pur- 
chaser of  the  real  estate  sought  to  be  sub- 
jected to  the  lien,  as  to  the  Judgment  cred- 
itor. To  apply  It  to  the  latter  Is  to  refuse  to 
give  full  effect  to  section  617  (section  608), 
creating  and  extending  Judgment  liens  for  10 
years.  To  apply  it  to  the  former  gives  full 
effect  to  every  word  and  every  clause  of  the 
whole  statute,  and  affords  an  ample  remedy 
to  any  bona  flde  purchaser  for  all  damages 
sustained  by  the  clerk's  failure  to  enter  the 
judgment  in  the  judgment  docket  The  well- 
established  rules  of  construction  require  us 
to  BO  apply  and  construe  the  statute.  The 
case  of  Nichol  v.  Henry,  89  Ind.  54,  Is  very 
analogous,  and.  In  principle,  sustains  the 
conclusion  stated  above.  That  was  a  suit  to 
foreclose  a  mortgage  against  a  subsequent 
purchaser  for  value,  In  good  faith,  without 
actual  notice  of  the  mortgage.  It  had  been 
duly  recorded  In  the  mortgage  record  of  the 
county  wherein  the  land  was  situate  within 
45  days.  But  no  entry  was  made  by  the  re- 
corder In  the  entry  book  In  the  recorder's 
office  of  such  mortgage,  and  the  same  was 
not  indexed  In  the  general  index  of  mort- 
gages.  The  contention  was  that,  by  reason 
of  the  'failure  to  so  enter  and  Index  such 
mortgage,  it  was  not  a  lien  as  against  such 
good-faith  purchaser.  After  setting  out  th<^ 
statutes  providing  for  the  keeping  of  an  en- 
try book  and  general  index  in  which  the  re- 
corder was  required  to  enter  such  mortgage, 
it  was  there  said:  "These  ore  the  only  acts 
bearing  upon  the  question  under  considera- 
tion, and  It  seems  to  us  manifest  from  the 
mere  reading  of  them  that  the  entries  re* 
quired  to  be  made  in  the  entry  book  and  gen- 
eral Index  do  not  constitute  a  part  of  the  rec- 
ord of  any  Instrument  required  to  be  record- 
ed. The  entry  required  to  be  made  In  the 
fifth  column  of  the  entry  book,  to  wit  'Vol- 
ume and  page  where  recorded,*  not  only  in- 
dicates that  tble  entry  is  not  the  record  or  a 
part  of  it  bnt  shovra  very  clearly  that  the 
instrument  Is  recorded  elsewhere.  Nor  does 
the  general  index  constitute  a  part  of  the  rec- 
ord. *  *  •  The  language  of  the  law  Is 
that  the  recorder  Shall  keep  np  sncb  Index  as 
deeds  and  mortgages  shall  from  time  to  time 
be  recorded.  *  •  •  The  purpose,  as  we 
think,  of  requiring  entries  in  an  entry  book 
and  an  index  to  be  made,  la  to  facilitate  an 
examination  of  the  records,  and  not  to  pro- 
tect the  interests  of  those  whose  convey- 
ances are  recorded;  and  In  such  case  the  fail- 
ure of  the  officer  to  make  the  entries  and 
to  make  the  index,  or  either  of  them,  will  not 
prejudice  the  title  of  the  grantee  or  mort- 
gagee." To  the  same  effect  are  the  cases 
cited  In  that  opinion,  to  wit,  Bishop  t. 
Schneider,  46  Mo.  472,  and  Ohattian  r.  Brad- 
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ford.  50  Ga.  327.  We  therefore  conclude  tliat 
the  circuit  court  erred  In  OTemiUag  tbe  de- 
murrer to  each  paragraph  of  the  complaint. 
The  Judgment  1b  reTersed,  with  Instructions 
to  sustain  the  demnrrer  to  each  paragraph 
af  the  complaint. 


051  led.  546) 

McFARLAND  et  aL  t.  PIERCE  et  aLi 
(Supreme  Oourt  of  Indiana.   Jan.  8,  1897.) 
COBPORATioxa— RsCEiTSR  — Appial— Partt  Ao> 

ORIBVBD. 

1.  A  joint  aarignment  oi  error.br  two  appel- 
luta  is  not  RTaUable  to  either  of  them  where 
one  is  not  a  "party  aggrieved,"  within  Rev.  SL 
1894,  S  1245  (Rev.  St.  1881,  S  1231),  giTing  the 
right  of  appeal  to  aggrieved  parties  only. 

2.  "Tbe  partT  aggriered."  within  the  mean- 
ing of  Rev.  St.  1^,  i  1246  (Rev.  St  1881,  } 
1^1),  giving  such  persons  the  right  to  appeal. 
Is  one  whose  legal  right  ts  infriDged  hj  the  de- 
eree  complained  of,  and  whose  legal  interest 
may  be  changed  by  the  result  of  the  appeal. 

3.  Where  a  complaint  charges  a  defradant 
stockholder  end  officer  of  a  defendant  cori>ora- 
tion  with  apprc^riating  its  money  to  his  own  nae, 
and  asks  an  accountii^  by  him,  such  stochbc^der 
■ay  not  appeal  from  the  appointment  of  a  re- 
ceiTer  for  tbe  corporation,  as  he  is  not  a  "party 
•Cgrieved,"  within  Rev.  St  ISM.  {  1245  (Rev. 
Bt  1881.  S  12S1),  glTlng  raeh  persons  the  right 
to  appeal. 

Appeal  from  circuit  court,  Bandolpta  coun- 
ty; A.  O.  Marsh,  Judge. 

Action  by  Charles  W.  Pierce  and  others 
against  Abraham  W.  McFarland  and  others. 
From  a  judgment  appointing  a  recelTer,  cer- 
tain defendants  appeaL  Affirmed. 

Engle  &  Pany,  for  appellants.  Thompson, 
Canaday  &  Focbt,  for  appellees. 

HACKNEY,  J.  The  appellees  sned  tbe  ap- 
pellants Ahraham  W.  McFarland,  tbe  Rldge- 
Tille  Milling  Company,  a  corporation,  and 
two  others,  seeking  an  accounting  by  said 
McFarland  and  others,  as  tbe  office  and 
managers  of  said  company,  and  the  appoint- 
moit,  without  notice,  of  a  receiver,  pending 
tbe  litigation,  to  take  tbe  custody  of  the 
property,  books,  and  effects  of  said  milling 
company.  The  circuit  court,  on  April  20, 
1806,  appointed  a  receiver  as  prayed;  and 
on  the  21st  day  of  April,  as  shown  by  tbe 
bill  of  exceptions,  but  on  the  22d  d^  of 
April,  as  shown  by  tbe  order-book  entry, 
said  McFarland  and  said  milling  company 
entered  a  special  appearance  "for  tbe  spe- 
cial purpose  of  making  objections  and  taking 
exceptions  to  tbe  appointment  of  a  receiver." 
Upon  the  face  of  tbe  documents  filed  by 
them  In  entering  sucb  appearance,  and  in  the 
objections,  it  Is  recited  that  the  some  were 
filed  April  20, 1896,  and  It  Is  recited  also  that 
said  receiver  had  then  been  appointed.  Said 
objections  were  overruled;  an  exception  was 
reserved;  and  this  appeal  was  perfected. 
Tbe  assignment  of  em^  Is  by  "the  appel- 
lants Abraham  W.  McFarland  and  tbe 
BidgevlUe  Milling  Company"  jointly,  and  of 
the  nnmerons  speclflcatlona  of  error  counsel 
say  they  "bring  in  review  before  thla  court 
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the  Bufflclency  of  the  complaint  to  justify  the 
appointment  ot  a  reeelror  a  parte  wlthont 

notice." 

Appellee^  object  to  a  consideration  by  ns 
of  any  question  assignable  by  said  milling 
company  alone,  and  they  Insist  that  said 
company  alone  could  complain  of  the  ap- 
pointment of  a  receiver,  and,  since  It  has  not 
separately  assigned  error,  no  question  arises 
for  decision.  By  Rev.  St.  18&4,  {  1245  (Rev. 
St  1881,  S  1231),  tbe  right  of  appeal  from 
the  appointment  of  a  receiver  is  given  only 
to  "the  party  aggrieved."  Our  first  Inquiry, 
therefore,  is  aa  to  whether,  in  a  legal  sense, 
McFarland  was  aggrieved  by  said  appoint- 
ment, for.  If  he  was  not  and  the  milling  com- 
pany had  joined  bim  In  the  assignment  of 
error,  when  there  is  no  available  error  as  to 
him,  there  can  be  no  joint  assignment  made 
available.  Medical  College  v.  Commlngore, 
140  Ind.  296,  39  N.  B.  744;  Goss  v.  Wallace. 
140  Ind.  541,  39  N.  E.  920;  Armstrong  v. 
Dunn,  143  Ind.  433,  41  N.  E.  540.  Tbe  alle- 
gations of  tbe  complaint  sought  nothing  with 
reference  to  the  separate  property  of  McFar- 
land, and  nothing  with  reference  to  joint 
property  of  McFarland  and  tbe  milling  com- 
pany. McFarland  was  a  stockholder  in  the 
milling  company,  and  was  charged  with  mis- 
condactlng  the  affairs  of  said  company,  and 
appropriating  Its  moucys  to  bis  own  uses. 
The  allegations  as  to  an  accounting  are  not 
before  us  to  determine  McFarland's  Interest 
In  the  suit.  Inasmuch  as  that  branch  of  the 
controversy  bas  not  reached  this  court  As 
a  stockholder,  his  Interest  In  tbe  company 
was  held  In  common  with  tbe  other  stock- 
holders; and  the  interests,  as  such,  of  all 
stockholders,  were  represented  in  and  by  the 
corporation  defendants.  He  was  not  a  party 
to  tbe  complaint,  because  he  was  a  stock- 
bolder;  and,  for  the  purposes  of  tbe  appoint- 
ment oC  a  receiver,  It  cannot  be  maintained 
that,  as  a  stockholder,  he  was  a  proper  or 
necessary  party.  He  was  made  a  party  to 
respond  to  the  primary  allegations  of  the 
complaint  and  cause  of  action  wherein  he 
was  charged  personally  with  bad  faith,  and  It 
was  sought  to  require  him  to  account  and 
pay  to  the  use  of  the  company  the  funds  be- 
longing to  and  withheld  from  It.  "The  word 
'aggrieved,'  in  tbe  statute  refers  to  a  sub- 
stantial grievance,  a  denial  of  some  personal 
or  property  right  or  the  Imposition  upon  a 
party  of  a  burden  or  obligation."  People  v. 
Kent  4  N.  Y.  Wkly.  Dig.  62;  Reld  v.  Van- 
derbeyden,  6  Cow.  719;  Steele  v.  White,  2 
Paige,  478;  Golden  v.  Botts,  12  Wend.  234; 
KeUy  V.  Israel,  11  Paige,  147;  Card  v.  Bird, 
10  Paige,  42C;  Bush  v.  Bank,  48  N.  Y.  658; 
Hall  V.  Brooks,  89  N.  Y.  33;  Grow  v.  Gar^ 
lock,  29  Hun,  598;  People  v.  Common  Coun- 
cil of  City  6f  Troy,  82  N.  Y.  575.  "To  be  'ag^ 
grieved'  Is  to  have  a  legal  right  the  infringe- 
ment of  wblch  by  tbe  decree  complained  of 
will  cause  pecuniary  injury."  Hewitt's  Ap- 
peal, 58  Conn.  226.  20  AtL  453;  Dlckenon's 
Appeal.  OS  Gonn.  223,  10  Aa  m,  and  U 


Digitized  by  Google 


OWO.) 


DAVIS  T.  COFFMAN. 


707 


Atl.  09;  AndresB  t.  Andreas,  46  N.  J.  Eq. 
528,  22  Atl.  124;  Swacbhamer  v,  Kline's 
Adm'r,  25  N.  J.  Eq.  503;  Parker  v.  Reynolds, 
S2  N.  J.  Eq.  203.  The  appellant  must  bare  a 
legal  interest  which  will  be  enlarged  or  di- 
minished by  the  result  of  the  appeal.  Wood- 
ward T.  Spear,  10  Vt  420;  Hemmenway  v. 
Corey,  16  Vt.  225;  2  Bnc.  PI.  &  Prac.  p.  170; 
Wiggin  T.  Swett,  6  Mete.  (Mass.)  104;  Lewis 
V.  Bolitho,  6  Gray,  137;  Lawless  t.  Keagan, 
128  Mass.  592;  Deering  T.  Adams,  34  Me.  41. 
Under  any  of  these  definitions,  the  appellant 
McFarland  has  no  appealable  interest  In  the 
one  question  now  in  this  court,— the  appoint- 
ment of  a  receiver.  If  he  has  any  interest  to 
be  affected  by  that  action,  it  is  but  remote 
and  contingent,  and  tbat  interest  Is  of  a  cor- 
porate character,  and  Its  legal  representatlTe 
is  In  court.  That  interest  may  be  protected 
alone  by  such  legal  proceedings  as  the  corpo- 
ration may  employ,  and  the  stockholder  can- 
not, In  his  Individual  capacity,  dictate  the 
course,  nor  set  up  his  judgment  against  the 
course  chosen  by  the  corporation,  so  long  as 
it  does  not  act  ultra  Tires.  Having  conclod. 
ed  that  McFarland  bad  no  appealable  inter- 
est, the  joint  assignment  of  himself  and  the 
company  presented  no  question  In  favor  of 
the  company  alone.  The  Judgment  is  af- 
firmed. 


(55  Otlo  SU  665) 

STATE  T.  BOHN. 
CBupreme  Court  of  Ohio.    Jan.  12,  1897.) 

Cbiuinai.  Law-— Revsrsal  or  CoxvicTios  in  Cir- 
cuit Court— Petit  I  (iH  in  Ekhob. 
Section  7306a,  Rev.  St.  (92  Ohio  Laws,  p. 
187),  contemplates  the  reversal  by  the  supreme 
court  of  a  judgment  of  the  circuit  court  re- 
versing a  conviction  in  any  court  inferior  to  the 
circuit  conrt,  and  requires  the  filing  of  a  peti- 
tion Id  error  within  the  time  limited  by  the  gen- 
eral statute. 
(Syllabus  by  the  Court.) 

Exceptions  to  circuit  court;  Cuyahoga  coun- 
ty. 

J.  Bohn  was  found  not  guilty  of  selling  co- 
coa from  which  the  oil  had  been  extracted, 
and  the  state  brings  exceptions.  Dismissed. 

Thed.  Strlmple  and  Clarke  &  Thompson, 
for  plaintiff.  Goulder  &  Holding,  for  defend- 
ant. 

PER  CURIAM.  Bohn  was  found  gull^, 
by  a  justice  of  the  peace  of  Cuyahoga  coun- 
ty, on  a  charge  of  violating  the  law  against 
the  sale  of  cocoa  from  which  a  portion  of 
the  oil  had  been  abstracted.  On  error  to  the 
court  of  common  pleas  the  judgment  was 
affirmed,  and  this  judgment  was  reversed  by 
the  circuit  court  Exceptions  taken  to  the 
Judgment  of  the  circuit  court  are  brought 
here,  but  without  the  filing  of  a  petition  in 
error  in  this  court.  Counsel  for  the  state  In- 
sist that  the  proceeding  Is  authorized  by  sec- 
tion 7306a  of  the  Revised  Statutes.  92  Ohio 
Laws.  p.  187.  The  object  of  the  section  is 
not  only  to  settle  the  law  for  the  government 


of  future  cases,  but.  In  the  cases  contemplat- 
ed, to  obtain  a  reversal  of  the  Judgment  of 
the  circuit  court,  if  it  be  erroneous,  and  to 
reinstate  the  judgment  which  It  reversed. 
No  petition  In  error  having  been  filed  as  con- 
templated by  the  statute,  the  proceeding  is 
dismissed. 

(66  Ohio  St.  Ed) 
DAVIS  T.  COFFMAN  et  al. 
(Supreme  Court  of  Ohio.    Jan.  12,  1897.) 

COKSTBUCTIOK  OF  WilwErROR  FROM  JUDGMENT 
or  ClKOClT  COOJTF. 

From  the  eoDstraction  placed  on  the  provi- 

sions  of  a  will,  at  the  suit  of  a  widow,  under  the 
provisions  of  section  5963,  Rev.  St.,  aa  amended 
May  8.  1894  (91  Ohio  Laws,  p.  204),  error  may 
be  prosecuted  to  this  court  from  the  judgment  of 
the  circuit  court,  for  the  reversal  of  the  same. 
(Syllabus  by  the  Court.) 

Error  from  circuit  court,  Muskingum  coun- 
ty. 

Bill  by  Ella  Jane  Davis  against  Mary  Ann 
Gotfman  and  others  to  construe  a  will.  From 
the  judgment,  plaintiff  brings  error.  Motion 
to  dismiss  denied. 

S.  W.  Winn  and  O.  M.  Vanderbark,  for 
plaintiff  In  error.  3'.  T.  Crew  and  Fred  8. 
Gates,  for  defendants  in  error. 

PER  CURIAM.  On  June  15,  1894.  John 
W.  Davis,  of  Muskingum  county,  died  tes- 
tate. By  his  will,  he  devised  all  his  prop- 
ei-ty,  real  and  personal,  to  his  wife,  "so  long 
as  she  shall  remain  unmarried  and  my  wid- 
ow, but  upon  her  remarriage  the  residue  or 
part  of  my  estate  which  Is  then  on  hand, 
after  allowing  my  wife  her  lawful  dower," 
to  be  disposed  of,  to  certain  of  his  "heirs  or 
their  living  children,"  as  therein  provided. 
The  will  was  duly  probated.  On  July  12, 
1894,  his  widow,  Ella  Jane  Davis,  not  yet 
having  made  any  election,  under  the  provi- 
sions of  section  5963,  Rev.  St.,  as  amended 
May  8,  1894  (01  Ohio  Laws.  p.  201),  filed  her 
petition  in  the  court  of  common  pleas,  making 
the  proper  parties,  and  asking  the  court  to 
"give  such  construction  of  said  will  and  ad- 
vice to  the  plaintiff  as  Is  authorized  by  law." 
The  case  was  heard  In  the  common  pleas, 
and  a  construction  given  the  will.  From  this 
judgment  of  construction,  the  plaintiff  ap- 
pealed to  the  circuit  court,  where,  on  the 
hearing,  a  similar  construction  was  placed 
on  the  will;  and  the  plaintiff  now  prose- 
cutes error  in  this  court  to  obtain  a  reversal 
of  the  judgment  of  the  circuit  court.  The 
ground  of  the  motion  is  that  this  court  has 
no  Jurisdiction  to  review  the  judgment  of  the 
circuit  court  In  cases  of  this  kind;  as,  while 
the  statute  as  amended  provides  for  an  ap- 
peal from  the  common  pleas  to  the  circuit 
court.  It  makes  no  provision  for  the  prosecu- 
tion of  error  from  the  common  pleas  or  the 
circuit  court  to  this  court.  It  is  true  that 
the  amendment  of  section  5963  makes  no 
such  provision,  nor  was  It  necessary.  Juris- 
diction Is  conferred  on  this  court  by  section 
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6710,  Rev.  St,  to  reTerae,  Tacate,  or  moiity 
a.nj  Jndgment  or  final  order  of  the  circuit 
court.  The  construction  placed  by  the  cir- 
cuit court  on  the  will  of  John  W.  Davie,  de- 
ceased, Is  a  Judgment,  and  conclusive  of  the 
rights  of  the  plaintiff,  should  she  elect  to 
take  under  the  wlU  as  his  widow.  Hence 
it  was  not  necessary  that  the  statute  as 
amended  should  confer  the  right  on  either 
party  to  prosecute  proceedings  in  error  In 
this  court  for  the  reversal  of  any  construction 
placed  on  the  wUl  by  the  circuit  coTirt  or  by 
the  common  pleas,  such  Jurisdiction  being 
induded  within  the  provisions  of  the  section 
above  referred  to.   Motion  OTermled. 


(5E  Ohio  St.  517) 

.  WOLF  V.  LAKE  BEIB  &  W.  H.  CO. 

(Supreme  Court  of  Ohio.    Dec.  15,  1S96.) 
Dbath  by  Wrongful  Act  —  Actions — Admisis- 

TK4TOR— DaMAUES  TOH  SePAKATE  BeN'EPI- 
CIAKIES — COSTRIBDTORT  NeOLIOKSOE, 

1.  In  actions  in  the  name  of  an  sdminiBtrator 
under  sections  6134,  6135,  Rev.  St.  the  admin- 
istrator is  a  mere  DomiDtd  party,  having  no  in- 
terest in  the  case  for  himself  or  the  estate  fae 
representB,  and  such  actions  are  for  the  exclu- 
sive benefit  of  the  beoefiHaries  in  said  sections 
named. 

2.  In  arriving  at  the  totaJ  amoont  of  dam- 
ages in  such  cases,  the  jury  should  consider  the 
pecuniary  injury  to  each  separate  beneficiary, 
not  found  guilty  of  contributory  negligence,  but 
the  verdict  should  be  for  a  gross  sum,  not  ex- 
ceeding $10,000. 

8.  In  such  actions  the  defense  of  eontnbntory 
negligmce  is  available  as  against  such  bene- 
ficiaries as,  by  their  negligence,  contributed  to 
the  death  of  the  deceased,  but  the  contributory 
negligence  of  some  of  the  beneficiaries  will  not 
defeat  tbe  action  as  to  others,  who  were  not 
guilty  of  such  negligence. 

(Syllabus  by  the  Coart) 

Error  to  circuit  court,  Mercer  county. 

Action  by  Amos  Wolf,  administrator  of 
Tony  Meyer,  against  the  Lake  Erie  &  West- 
em  Railroad  Company. 

The  deceased,  Tony  Meyer,  aged  14  months, 
the  son  of  George  Meyer  and  Viola  V.  Meyer, 
was  killed  by  a  train  on  the  Lake  Erie  & 
Western  Railroad  on  the  9th  day  of  Septem- 
ber, 1893.  Thereupon  Amos  Wolf  was  ap- 
pointed administrator  of  his  estate,  and 
brought  an  action  against  the  railroad  com- 
pany, seeking  to  recover  the  sum  of  $1,999 
damages  for  the  negligent  killing  of  said 
Tony  Meyer.  The  railroad  company  filed  Its 
answer,  the  second  defense  being  as  fol- 
lows: '*Fot  second  ground  of  defense  the  de- 
fendant says  that  George  Meyer  and  Viola 
y.  Meyer  are  the  only  next  of  kin  of  Tony 
Meyer,  deceased;  that  they  are  the  sole  ben- 
eficiaries of  this  action;  that  said  George 
Meyer  and  Viola  V.  Meyer,  at  the  time  of  the 
alleged  Injury  to  their  infant  child.  Tony 
Meyer,  lived  in  and  occupied  a  dwelling 
houK  situate  upon,  in  lot  No.  — < — ,  In  the 
Tillage  of  Cellno,  which  said  lot  adjoined  the 
right  of  way  of  said  defendant;  that  on  said 
lot,  and  along  the  line  of  the  right  of  way  of 
defendant,  at  the  time  of  the  Injurr  com- 


plained of,  and  for  a  long  time  prior  hereto, 
was  a  good  and  si^bstantlal  fence;  that  on 
the  said  ninth  day  of  September,  1893,  tbe 
said  George  Meyer  and  Viola  V.  Meyer,  well 
knowing  the  location  of  said  -defendant's 
railroad,  and  defendant's  operation  of  Its 
trains  thereon,  willfully  and  carelessly  left 
the  gate,  situate  In  said  fence,  open,  and 
carelessly  and  negligently  permitted  their 
said  infant  child,  Tony  Meyer,  to  wander 
through  said  gateway  out  to  and  upon  the 
defendant's  railroad  track,  and  while  said 
child  was  so  upon  said  defendant's  railroad 
track,  and  vrithont  fault  or  negligence  of  the 
defendant  or  Its  employes,  said  defendant's 
locomotive  ran  upon  said  child,  and  caused 
the  Injury  complained  of.  The  defendant 
therefore  asks  to  be  dismissed  with  Its 
costs."  Counsel  for  the  administrator  filed 
a  motion  to  strike  out  this  second  defense, 
and  by  agreement  of  all  parties  this  motion 
was  regarded  and  treated  by  the  court  as  a 
general  demurrer  to  said  second  defense. 
The  court  sustained  the  demnrrer,  to  which 
tbe  railroad  company  excepted.  Upon  trial 
to  a  jury,  a  verdict  was  returned  for  the  full 
amount  claimed  in  the  petition.  A  motion 
was  made  for  a  new  trial,  and  on  the  hearing 
thereof  the  administrator,  acting  upon  the 
suggestion  of  the  court,  remitted  all  above 
$1,500,  and  thereupon  the  court  overruled  the 
motion  and  entered  Judgment  for  the  earn  of 
$1,500,  to  all  of  which  the  railroad  company 
excepted,  and  took  a  bill  of  exceptions  con- 
taining all  the  evidence.  The  circuit  court 
was  of  opinion  that  the  court  of  common 
pleas  erred  In  sustaining  tbe  demurrer  to  tbe 
second  defense,  and  that  there  was  no  other 
error  In  ihe  record,  and  for  that  reason  alone 
reversed  the  judgment,  and,  proceeding  to 
render  such  judgment  upon  the  demurrer  as 
the  court  of  common  pleas  ahoiild  have  ren- 
dered, overruled  said  demurrer  and  remand- 
ed the  case  for  a  new  trial.  Thereupon  the 
administrator  filed  his  petition  In  error  in 
this  court,  seeking  to  reverse  the' judgment 
of  reversal  of  the  circuit  court  Affirmed. 

Touville  &  Kennedy  and  Vi.  B.  Klnkead,  for 
plaintiff  In  error.  A.  D.  Marsb,  John  W. 
Loree,  W.  E.  Hackedom,  and  John  B.  Cock- 
rum,  for  defendant  in  error. 

BUBKET,  J.  (after  stating  tbe  facts).  Tbe 
petition  avers  that  the  railroad  company 
wantonly,  carelessly,  and  negligently  so  op- 
erated Us  train  of  cars  as  to  cause  tbe  death 
of  the  child  Tony  Meyer.  This  Is  denied  by 
the  answer  of  the  company,  and  In  the  said 
secoi^  defense  of  its  answer  It  charges  that 
the  parents  of  the  boy  willfully  and  careless- 
ly left  tbe  gate  open,  and  carelessly  and 
negligently  permitted  the  child  to  wander 
through  the  gateway  out  upon  the  railroad 
track,  where  It  was  killed  without  the  fault 
or  negligence  of  tbe  railroad  company  or  Its 
employes.  While  the  answer  denies  that 
tbe  company  wantonly,  carelessly,  or  negli- 
gently klUed  the  chUd,  tbe  demnirer  admits 
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that  the  parents  wllUnlIy.  carelessly,  and 
negligently  left  the  gate  open  and  permitted 
the  child  to  wander  out  upon  the  railroad 
track,  and  thereby  contributed  towards  Its 
death.  At  the  bearing  of  the  cause  on  de- 
murrer, the  allegation  In  the  petition  as  to 
the  wanton,  careless,  and  negligent  conduct 
of  the  company  stood  denied,  and  for  aught 
that  then  appeared  might  never  be  proven; 
while  the  willful,  careless,  and  negligent  con- 
duct of  the  parents  stood  admitted.  At  that 
stage  of  the  case  there  was,  therefore,  notb> 
Ing  to  prevent  the  defense  of  contributory 
negligence  from  being  made.  From  aught 
that  appears  In  the  record,  the  verdict  may 
have  been  returned  as  It  was  for  the  reason 
that  the  Jury  found  the  railroad  company 
guilty  of  only  ordinary  negligence.  The  ver- 
dict would  be  In  the  same  form  whether  the 
jury  regarded  the  company  guilty  of  mere 
negligence,  or  of  willful  and  wanton  negli- 
gence. There  Is,  therefore,  nothing  In  the 
record  to  prevent  the  defense  of  contributory 
negligence  from  being  made,  unless  it  be  true 
that  such  defense  cannot  be  made  in  actions 
for  negligently  causing  death. 

The  action  was  brougbt  under  sections  6134, 
^las.  Rev.  St  At  common  law  such  an  action 
could  not  be  maintained.  The  action,  being  the 
creature  of  the  statute,  must  be  governed  by 
the  statute.  Section  61ii4  Is  as  follows:  "When- 
ever the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  and  the  act, 
neglect  fir  default  Is  such  as  would  (If  death 
had  not  ensued,)  have  entitled  the  party  Injur- 
ed to  maintain  an  action  and  recover  damages 
In  respect  thereof,  then,  and  in  every  such  case, 
the  person  who,  or  the  corporation  which  would 
have  been  liable  if  death  bad  not  eusoed,  shall 
be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  lujured,  and 
although  the  death  shall  have  been  caused  un- 
der such  drcumstances,  as  amount  In  law  to 
mtnrder  In  the  first  or  second  degree,  or  man- 
daughter."  By  this  section  it  is  provided  that 
when  death  shall  be  caused  by  such  wrongful 
act,  neglect,  or  default  as  would.  If  death  bad 
not  ensued,  entitle  the  party  Injured  to  main- 
tain an  actltm  and  recover  damages,  the  person 
OT  corporation  canting  such  Injury,  shall  be  lia- 
ble to  an  action  for  damages.  This  section  cre- 
ates the  liability  of  the -person  or  corporation 
causing  the  Injuiy,  and  limits  the  liability  to 
cases  in  which  the  party  Injured,  If  Uvlng,  could 
maintain  an  action  for  damages.  Under  this 
section  anything  that  would  prevent  the  party 
injured,  If  living,  from  recovering  damages, 
will  prevent  a  liability  toe  damages  from  aris- 
ing against  the  person  or  corporation  causing 
the  injury,  Ttie  liability  is  created  by  this  sec* 
tlon,  and  the  liability  arises  only  when  the  par- 
ty Injured,  if  living,  could  maintain  an  acUon 
and  recover  damages.  Contributory  negligence 
of  the  party  Injured  Is  usually  a  defense  to  an 
action  for  damages;  but  In  actions  under  this 
section,  contributory  negligence  Is  not,  strictly 
speaking,  a  defense,  btit  prevralv  the  liability 
to  an  aetlai  for  damages  ftum  arising.  Tbe 


burden  of  ^vlng  that  tte  liability  has  adaes', 
therefore,  rests  on  the  plaintiff.  Should  a  lia- 
bility arise  tmder  this  section,  then  the  action 
for  the  recovery  of  damages  for  such  UabUIty 
Is  given  by  the  next  section,  which  Is  as  fol- 
lows: "Sec.  6135.  Every  such  aptlon  shall  be 
for  the  exclusive  benefit  of  the  wife,  or  hus- 
band, and  children,  or  if  there  be  neither  of 
them,  then  of  the  parents  and  next  of  kin  of  the 
I>erson  whose  death  shall  be  so  caused;  and  It 
shall  be  brought  In  the  name  of  the  personal 
representative  of  the  deceased  person;  and  in 
every  action  the  Jniy  may  give  such  damages, 
not  exceeding  in  any  case  tsa  thousand  dollars, 
as  they  may  think,  proportioned  to  the  pecun- 
iary injury  resulting  from  such  death  to  the, 
persons,  respectively  t(x  whose  benefit  such  ac- 
tion aball  be  brougnt.  Every  such  action  shall 
be  commenced  within  two  years  after  the  death 
of  such  deceased  person.  Sucb  personal  repre- 
sentative If  he  was  appointed  In  this  state  with 
the  consent  of  the  court  making  such  appoint- 
ment may  at  any  time  before  or  after  the  com- 
mencement of  a  suit  settle  with  the  defendant 
the  amount  to  be  paid  and  the  amount  receiv- 
ed by  such  personal  reivesentattre  whether  by 
settlement  or  otherwise  shall  be  apportioned 
among  the  beneficiaries,  unless  adjusted  be- 
tween themselves,  by  the  court  making  ap- 
pointment in  such  manner  as  shall  be  fair  and 
equitable  having  reference  to  the  age  and  con- 
dition of  such  beneficiaries  and  the  taws  of  de- 
scent and  distribution  of  personal  estates  left 
by  i>erson8  dying  Intestate."  The  action  given 
by  this  section  Is  for  the  exclusive  benefit  of 
the  wife  or  husband  and  children,  or,  If  there 
be  none,  then  for  the  parents  and  next  of  kin. 

The  petition  In  this  case  avers  that  the  de> 
ceased  left  his  two  parents  as  his  next  ot  kin 
surviving  him,  and  further  avers  that  these  par- 
ents have  sustained  damages  by  said  wrongful 
death  In  the  sum  of  $1,909.  So  that  this  action 
Is  brought  and  prosecuted  for  the  exclusive  ben- 
efit of  the  parents  of  the  little  boy.— the  same 
persons  wlio  admit,  by  their  demurrer,  that 
their  willful,  careless,  and  negligent  conduct 
they  contributed  towards  the  death  of  th» 
little  boy.  What  shall  cause  a  liability  for 
damages  to  arise  Is  carefully  stated  In  section 
6334,  but  what  Shan  constitute  a  defense  to  an 
action  for  soch  liability  is  not  defined  In  either 
section,  but  Is  left  to  the  same  principles  as  In 
other  Uke  cases.  The  limitation  at  two  years 
in  which  to  bi*Ing  the  action  Is  held  In  Railway 
Co.  V.  Hine,  25  Ohio  St.  629,  to  be  a  condition 
qualifying  the  right  of  action,  and  not  a  mere 
limitation  on  tlie  remedy.  It  is  therefore  not  a 
defense  in  the  proper  sense,  but  a  necessair 
condition  to  the  right  of  action.  While  the  ac- 
tion mnst  be  brought  In  the  name  of  the  person- 
al representative  of  the  deceased  person,  be  has 
no  interest  in  the  recovery,  and  the  reooveiy  Is 
not  for  the  estate  of  the  deceased.  So  bdd  In 
Steel  T.  Knrts,  28  Ohio  SL  191.  The  admhiis- 
trator  la  only  a  trustee  for  the  beneficiaries,  and 
has  no  Interest  In  the  esse  for  himself  or  the 
estate  he  represents.  The  statute  does  not 
even  say  that  be  sh^  bring  the  ftctlou,  but 
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says  that  It  shall  be  Ivoaght  In  hts  name,  for 
the  exclnsire  benefit  of  the  benefldaTles,— In 
this  case  the  parents. 

The  great  weight  of  the  anthorltles  Is  to 
the  effect  that  in  acUons  brought  by  a 
parent  for  the  loss  of  the  aerrices  of  his 
child  by  r«i8on  of  Its  wrongful  or  negligent 
injury  by  another  the  contributory  negli- 
gence of  the  parent  will  defeat  his  recovery. 
This  was  clearly  held  In  this  state  in  Rail- 
road Co.  T.  Snyder,  24  Ohio  St  670,  and  in 
Tery  many  other  cases,  among  which  are 
the  following:  Beach,  Contrib.  Neg.  S  44; 
Shear.  &  R.  Neg.  |  71;  Pennsylvania  Co.  t. 
James,  81  Pa.  St  IM;  Williams  v.  Railway 
Oo.,  60  Tex.  205.  Aa  the  parent  cannot  re- 
cover for  loss  of  services  when  he  himself 
contributed  to  the  Injury  which  caused  the 
loss,  can  the  intervention  of  the  personal 
representatiTe,  who  .  Is  a  mere  trustee,  hav- 
ing no  Interest  either  for  himself  or  the  es- 
tate he  represents,  shield  him  from  the  usual 
consequences  of  such  negligence?  I  should 
say  not  The  damages  tov  loss  of  services 
and  those  arising  from  the  wrongful  death 
are  the  same  In  principle,  and  should  be 
governed  by  the  same  rnles  as  to  defenses. 
The  damages  for  wrongful  death  are  sucb 
aa  are  proportioned  to  the  pecuniary  Injury 
resulting  to  the  parent  from  death  caused 
by  such  Injury.  Such  Is  the  provision  of 
the  statute.  The  damages  for  loss  of  serv- 
ices are  the  same,  being  the  pecuniary  loss 
resulting  to  the  parent  irom  tlie  Injury  to 
the  child.  If  the  parent,  by  his  n^llgence, 
contributes  towards  the  injury  whldi  causes 
the  death  of  the  child,  he  is  equally  guilty 
with  the  other  party  who,  by  his  negligence, 
caused  the  Injury;  and  when  both  parties, 
by  their  combined  negligent  acts,  bring 
about  an  Injury,  neither  party  can  sustain 
an  action  for  damages  against  the  other. 
To  award  damages  to  a  parent  guilty  of 
contributory  negligence  in  such  cases  would 
permit  him  to  profit  by  his  own  wrong,  and 
besides  It  would  be  In  direct  conflict  with 
the  universal  rule  as  to  contributory  negli- 
gence. The  following  authorities  show  that 
the  administrator  Is  a  mere  nominal  par- 
ty, and  that  the  action  will  be  defeated  by 
the  conti'lbutory  negligence  of  the  beuefid- 
arles.  In  Woodward  t.  Railway  Co.,  23 
Wis.  400,  the  court  say:  "The  administrator 
Is  a  mere  trustee,  so  made  by  statute,  with 
power  to  sue  for  the  benefit  of  his  cestui 
que  trust,  or  the  person  beneficially  inter- 
ested. He  has  no  right,  except  In  virtue  of 
the  right  of  the  real  party  In  interest,  and  If 
the  right  of  that  party  Is  lapsed  or  lost  bo 
that  no  recovery  can  be  had  upon  it  it  fol- 
lows that  the  action  can  be  no  longer  main- 
tained." Booth  on  Street  Railways,  In  sec- 
tion 391,  says:  "If  the  action  Is  for  the 
benefit  of  those  relatives  only  who  were 
guilty  of  negligence  their  failure  of  duty 
should  constitute  a  complete  defense;  for  it 
would  be  unreasonable  and  unjust  to  permit 
them,  by  an  action  of  that  kind,  to  recover 


damages  for  the  loss  of  services  of  one 
whose  life  they  had  negligently  sacrificed. 
But  where  there  are  surviving  brothers  and 
sisters,  who  by  statute  are  made  benefici- 
aries of  the  judgment  Jointly  with  their  pa- 
rents, and  they  were  not  at  fault  It  would 
seem  to  be  inequitable  to  Impose  upon  the 
Innocent  the  penalty  which  might  JusUy  be 
enforced  against  the  guilty  if  they  alone 
were  Interested  In  the  fund.  The  question 
was  directly  presented  In  a  case  in  Iowa, 
where  an  action  was  brought  by  a  father  as 
the  administrator  of  an  infant  sou.  The 
parents  were  clearly  guilty  of  negligence  di- 
rectly contributing  to  his  death,  but  the 
court  held  that  their  negligence  would  not 
defeat  a  recovery  although  they  had  a  di- 
rect pecuniary  interest  in  his  eatate.  But 
in  many  other  caaee  decided  elsewhere,  In 
which  the  same  question  was  directly  In- 
volved, the  courts  have  proceeded  upon  the 
theory  that  negligence  of  the  parents  which 
would  defeat  a  recovery  in  an  action  Iwought 
by  them  constitutes  an  effectual  bar  to  an 
action  brought  by  an  administrator  for  their 
benefit"  The  Iowa  case  above  referred  to  is 
Wymore  v.  Mahaska  County,  78  Iowa,  396, 
43  N.  W.  264,  hereafter  cited.  In  8ecti<m 
60,  In  "Death  by  Wrongful  Act"  by  Tiffany, 
It  Is  stated  that  the  contributory  negligence 
of  the  beneficiary  is  a  defense  to  the  action, 
and  many  cases  are  cited  in  support  of  the 
proposition.  In  Beach  on  Contributory  Neg- 
ligence (section  ISl)  the  rule  is  stated  thus: 
"When  an  action  for  the  negligent  injury 
of  an  Infant  is  lHY>ught  by  the  parent  or 
for  the  iKLrent*B  own  benefit  It  Is  very  just- 
ly held  that  the  contributory  negllg^ce  of 
sucb  parrat  may  be  shown  in  bar  of  the 
action.  This  is  only  one  phase  of  tbe  gen- 
eral rule  of  contributory  negligence  to  the 
^ect  that  the  plaintiff's  own  negligence  is 
a  defense  to  his  action."  In  Bamberger  v. 
Railroad  Oo.  (Tenn.)  31  B.  W.  163,  the  fifth 
syllabus  Is  aa  follows:  *'A  father  who  was 
guilty  of  contributory  negligence  tat  respect 
to  the  injuries  causing  his  child's  death  can- 
not recover  therefor  by  suing  as  administra- 
tor, If  he  is  the  sole  benefidary." 

In  those  states  like  Virginia,  Iionislana, 
Iowa,  and  perhaps  others,  in  which  the  dam- 
ages arising  from  the  wrongful  death  sur- 
vive, and  become  a  part  of  the  estate  of  the 
deceased,  and  are  Inherited  from  the  estate 
by  the  named  beneficiaries  as  hetn,  the  con- 
tributory negligence  of  such  heirs  does  not 
constitute  a  defense  to  an  action  brought  by 
an  administrator  for  the  recovery  of  such 
damages,  because  the  damages  are  part  of 
the  estate,  and  the  estate  Is  cast  upon  the 
heirs  by  operation  of  law.  It  waa  this  prin- 
ciple that  determined  the  case  of  Wymore 
V.  Mahaska  County,  78  Iowa,  306,  43  N.  W. 
264,  and  that  case  and  other  cases  founded 
upon  the  sa'ue  principle  are  therefore  not  ap- 
plicable to  the  q,ue8tion  here  under  consid- 
eration. 

An  estate  wlU  vest  In  the  heir,  and  be  cast 
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upon  him  b>  operation  of  law,  even  though 
the  heir  wrongfully  causes  the  death  of  the 
ancestor  for  the  purpose  of  obtaining  the 
estate.  But  it  Is  otherwise  as  to  a  recov- 
ery for  damages  under  our  statute.  While 
the  liability  is  created  by  the  statute,  the 
damages  do  not  become  a  part  of  the  estate, 
and  are  not  cast  as  an  estate  by  operation 
of  law  upon  the  beneficiaries,  but  must  be 
sued  for  and  recovered  by  action;  and  In 
such  action  the  usual  defenses,  Including 
contributory  negligence,  can  be  Interposed, 
unless  otherwise  provided  by  statute.  Our 
statute  has  no  provision  on  the  subject,  and 
hence  It  would  seem  to  -Irresistibly  follow 
that  the  defense  of  contributory  negligence 
may  be  made  in  such  actions.  Such  defense 
cannot  be  made  as  to  the  negligence  of  the 
administrator,  because  he  Is  a  mere  nominal 
party,  and  has  no  interest  In  the  damages  to 
be  recovered.  The  contributory  negligence 
of  the  deceased  is  not,  strictly  speaking,  a 
defense,  but  a  condition  which  prevents  the 
liability  from  arising.  But  the  contributoi^ 
negligence  of  the  beneficiaries,  who  are  to  re- 
ceive the  damages,  and  for  whose  benefit  the 
action  is  brought.  In  the  name  of  the  admin- 
istrator, is  clearly  a  defense  to  the  action 
available  to  the  person  or  corporation  caus- 
ing the  injury.  This  must  be  so,  unless 
there  is  something  in  the  wording  of  the  stat- 
ute, or  in  the  course  of  trial  of  such  actions, 
to  require  a  contrary  holding. 

As  the  statute  stood  when  Railway  Oo.  v. 
Crawford,  24  Ohio  St  631,  was  decided,  the 
damages  were  assessed  by  the  Jury  in  a  lump 
sum,  for  all  the  beneficiaries  jointly,  and  all 
had  to  stand  or  fall  together;  and  therefore 
It  was  held  that  the  contributory  negligence 
of  one  should  not  defeat  the  action,  because 
thereby  those  beneficiaries  who  were  Inno- 
cent would  be  made  to  suffer  for  the  negli- 
gent acts  of  one  over  whom  they  had  no  con- 
trol, and  for  whose  acts  they  were  not  In 
any  manner  responsible.  A  recovery  was 
therefore  permitted,  even  though  one  who 
was  gnilty  of  contributory  negligence  ahonld 
share  in  the  damages,  thus  bringing  the  case 
within  the  principle  that  the  rights  of  the 
innocent  must  be  protected,  even  though 
tfa^eby  the  guilty  reap  some  benefit  This 
ajiatysis  of  the  question  is  not  very  clearly 
made  In  24  Ohio  fit  631,  but  it  Is  the  only 
sound  principle  upon  which  that '  case  can 
stand.  The  case  upon  this  question  Is  mea- 
gerly  reported,  but  the  conclusion  reached 
was  correct  as  the  statute  then  stood.  Short- 
ly after  the  report  of  the  Crawford  Case,  the 
statute  was  amended  so  as  to  require  the 
Jury  to  give  such  damages  as  they  may  think 
proportioned  to  the  pecuniary  Injury  rraolt- 
lug  from  such  death  to  the  persons,  respec- 
tively, for  whose  benefit  such  action  shall  be 
brought  This  word  "respectively"  requires 
the  Jury  to  assess  the  damages  for  the  benefi- 
ciaries dlBtributlvely;  that  is,  ascertain  how 
much  pecuniary  Injury  each  beneficiary  sin- 
gly has  Bostalned,  and  then  bring  in  a  verdict 


in  gross,  made  up  of  these  single  sums  com- 
bined, the  whole  not  to  exceed  $10,000.  The 
Standard  Dictionary  defines  the  word  "re- 
spectively" as  follows:  "As  singly  or  sever- 
ally considered;  singly  In  the  order  designat- 
ed." Webster  defines  the  word,  "As  relat- 
ing to  each."  The  statute  of  Wisconsin 
gives  the  damages  in  such  cases  to  the  wife 
or  husband  and  In  their  absence  to  the  lineal 
descendants  and  ancestors,  and  the  court  In 
construing  the  statute  In  Woodward  v.  Rail- 
way Co.,  23  Wis.  400,  say:  "The  damages 
must  have  been  given  in  reference  to  the 
pecuniary  injury  and  loss  of  the  husband 
alone;  and  such  is  the  obvious  Intei'preta'- 
tlon  of  the  words  In  the  last  clause, — 'with 
reference  to  the  injury  resulting  from  such 
death  to  the  relatives  of  the  deceased  speci- 
fied in  this  section,'— which  are  to  be  under- 
stood dlstributively,  and  not  collectively,  as 
counsel  seen'  to  suppose."  It  therefore 
seems  clear  that,  In  arriving  at  the  total 
amount  of  damages  to  be  awarded  under  the 
statute  as  amended,  the  Jury  should  consider 
the  pecuniary  injury  to  each  separate  benefi- 
ciary (not  found  guilty  of  contrlbutoiy  neg- 
ligence), but  return  a  verdict  for  a  gross 
sum,  which  sum  should  be  distributed  among 
the  beneficiaries  not  found  guilty  of  contribu- 
tory negligence.  As  to  beneficiaries  found 
guilty  of  contributory  negligence,  no  dam- 
ages should  be  awarded  on  their  account 
and  the  jury  should  find  in  its  verdict  which, 
if  any,  of  the  beneficiaries  were  guilty  of 
such  contributory  negligence.  This  would 
no  more  complicate  the  trial  than  Is  usual 
in  trials  for  torts.  In  which  It  often  occurs 
that  some  are  discharged,  and  others  held  lia- 
ble. 

Take  the  case  at  bar,  it  may  be  that  on  the 
trial  when  the  case  gets  back  Into  the  com- 
mon pleas  it  shall  appear  that  the  father  of 
the  little  boy  was  free  from  all  fault  or  neg- 
ligence, and  that  the  mother  was  guilty  of 
negligence  which  contributed  directly  to  the 
death.  In  such  case  the  jury  should  assess 
the  damages,  if  any,  which  the  father  has 
sustained,  and  return  a  verdict  for  that 
amount  only,  and  award  no  damages  what* 
ever  for  the  benefit  of  the  negligent  mother. 
This  construction  of  the  statute  is  borne  out 
by  the  latter  part  of  section  6135,  as  to  the 
distribution  of  the  damages  recovered.  The 
damages  are  to  be  distributed  "by  the  coart 
making  the  appointment  in  such  manner  ae 
shall  be  fair  and  equitable,  having  reference 
to  the  age  and  condition  of  such  beneficia- 
ries, and  the  laws  of  descent  and  distribution 
of  personal  estates."  It  can  easily  be  seen 
that  a  young  child  In  a  helpless  condition 
would  sustain  a  much  greater  pecuniary  loss 
from  the  death  of  a  parent  than  its  brother 
or  Bister  of  mature  years,  and  settled  In  an 
ample  and  comfortable  condition  In  life;  and 
the  Jury  In  making  up  Its  verdict  should  as- 
sess more  damages  as  to  such  child  than  to 
its  matured  brother  or  sister.  The  court  also 
would  regard  It  as  fair  and  equitable  to  dis- 
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trltrate  to  snch  child  a  Bum  proportioned  to 
tbe  loss  by  It  sastalned,  baring  reference  to 
its  age  and  condition,  as  compared  with  the 
age  and  condition  of  tbe  other  beneficiaries. 
It  Is  therefore  clear  that  the  statute  through- 
out is  distributive  In  Us  character,  and  that 
the  damage  should  be  assessed  only  for  tbe 
benefit  of  those  who  are  not  guilty  of  con- 
tributory negligence,  and  that  when  recov- 
ered the  damages  should  be  distributed  by 
the  court  only  among  such  as  the  verdict  of 
the  Jury  shall  show  to  be  entitled  thereto. 
This  throws  no  clog  In  the  way  of  the  prose- 
cution of  the  action  by  the  administrator, 
and  awards  damages  to  those  who  are  with- 
out fault,  and  does  not  reward  those  who 
contributed  to  the  Injury. 

It  Is  urged  that  the  case  of  Davis  v.  Ouar- 
nlerl,  45  Ohio  St.  470, 15  N.  E.  350,  arose  un- 
der the  statute  as  amended,  and  that  in  tliat 
case  ti  recovery  was  sustained,  notwithstand- 
ing the  negligence  of  the  husband,  who  was 
one  of  the  benficlaries,  contributed  directly 
to  cause  the  death.  From  the  case  as  re- 
ported.  It  would  seem  that  the  question  of 
contributory  negligence  of  one  of  the  bene- 
ficiaries lurked  in  the  record,  but  upon  exam- 
ining the  record  In  that  case  it  clearly  ap- 
pears that  no  such  question  was  made  in  the 
pleadings.  An  attempt  was  made  in  the  an- 
swer to  impute  tbe  negligence  of  the  bus- 
band  to  tbe  wU^  and  thereby  defeat  any  re- 
coTery  whatever,  instead  of  reducing  the  re* 
corery  by  withholding  damages  from  the 
husband,  and  awarding  them  only  to  the 
cblldr^  who  did  not  contribute  to  the  death 
at  their  mother.  The  case  was  reported  as 
one  In  which  an  attempt  was  made  to  Im- 
pute the  negligence  of  the  husband  to  tbe 
wife,  and  nothing  whatever  was  said  as  to 
whether  the  contributory  negligence  of  the 
husband  should  serve  to  prevent  damages 
being  assessed  for  the  pecuniary  loss  to  him, 
caused  by  the  wrongful  death  of  his  wife. 
The  case  Is,  therefore,  not  an  authorIl7  upon 
tbe  question  presented  In  the  case  at  bar, 
and  not  In  conflict  with  t^Is  opinion.  Judg^ 
ment  affirmed. 


<SS  Ohio  St.  870) 

PITTSBURGH,  C.  0.  &  ST.  L.  RY.  CO.  T. 
REYNOLDS. 
(Supreme  Court  of  Ohio.    Dee.  8,  1896.) 

BiOHTS  or  Fabsbhobr  —  EjBcrtorf  fkoh  Tkiis  — 
Rbcovbrt  pok  Tout. 
Where  a  person  who  has  a  ticket,  par- 
chaBcd  from  a  company  engaged  In  tbe  business 
of  a  common  carrier  of  paBsensers,  entitling  him 
to  be  carried  from  a  certain  station  to  another 
on  the  line  of  its  road,  whicli  is  good  only  on 
trains  stopping  at  his  destination,  is,  by  the  fault 
of  the  company's  station  agent,  Induced  to  take 
a  tridn  that  does  not,  under  the  schedule,  stop 
at  such  pince,  and,  as  a  consequence,  is  ejected 
by  the  conductor  on  cnlllng  for  his  ticket,  and 
before  reaching  hia  destination,  such  facts  show 
a  right  In  the  passenger  against  the  company 
to  recnf^r  ns  for  a  tort,  and  not  merely  for  a 
breach  of  contract. 
(Syllabus      the  Court) 


Error  to  circuit  court.  Warren  connty. 

Action  by  James  Q.  Reynolds  against  the 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Lonls 
Railway  Company.  Jn^gment  for  plabitlff, 
and  defendant  brings  error.  Affirmed. 

The  action  below  was  a  suit  brought  by 
the  plaintiff  to  recover  damages  of  the  de- 
fendant for  wrongfully  ejecting  him  from 
one  of  Its  trains.  The  issues  having  been 
made  up,  tbe  case  was  tried  to  the  court, 
on  an  agreed  statement  of  the  facts.  The 
statement  Is  as  follows:  *'0n  the  4th  day 
of  July,  1801,  the  plaintiff  and  his  son,  aged 
12  years,  at  South  Lebanon,  purchased  at 
reduced  rates,  of  the  ticket  agent  of  the  de- 
fendant, two  round-trip  excursion  tickets 
from  South  Lebanon  to  Lovdand,  Ohio,  and 
return,  the  distance  between  said  points 
being  nine  miles.  That  the  going  iwrtlons 
of  said  tickets  bore  upon  their  face  the  fol- 
lowing: 'Good  for  a  continuous  trip.  South 
Lebanon  to  Lovelahd,  until  July  6,  1891,  If 
stamped  by  agent  and  presented  on  trains 
stopping  at  points  named  before  expiration 
of  time  Umlt;*  and  the  return  coupons  bore 
the  same,  except  ttiat  they  read:  'From 
Loveland  to  South  Lebanon,  Ohio.*  The 
plaintiff  and  his  son  went  to  Loveland  on 
the  4th  day  of  July,  1891,  on  one  of  the  de- 
fendant's trains.  That  on  the  5tb  day  of 
July,  as  they  went  to  the  station  of  the  de- 
fendant In  Loveland  for  the  purpose  of  re- 
turning to  South  Lebanon,  they  saw  a  train 
approaching  the  station,  and  the  plalnUff 
went  to  tbe  window  of  the  ticket  office  of 
the  defendant,  and  asked  a  man  tn  the  ticket 
office  if  that  train  just  coming  in  would 
stop  at  South  Lebanon,  to  which  the  man  re- 
plied: 'Yes;  and  the  only  one  that  will 
stop  there  to-day.*  That  thereupon  the 
plaintiff  and  bis  son  got  upon  the  train  with* 
out  making  further  Inquiry  or  being  stop- 
ped by  tbe  trainmen,  and,  when  a  short  dis- 
tance out  from  Loveland,  the  conductor  of 
the  train  asked  the  plaintiff  and  his  son  for 
tbeix  fore.  That  tbe  plaintiff  tendered  the 
two  returning  coupons,  described  as  afore- 
said, which  the  conductor  declined  to  ac- 
cept, stating  that  bis  train  did  not  stop  at 
South  Lebanon,  but  stated  that  his  first 
stop  was  at  Morrow,  the  first  station  Imme- 
diately east  of  South  Lebanon,  and  he  would 
accept  tbe  returning  coupons  In  part  pay- 
ment of  their  fare,  and  they  could  pay  him 
the  fare  from  South  Lebanon  to  Morrow 
In  cash,  amountlnK  to  25  cents  for  the  two. 
That  plaintiff  replied  he  had  no  money,  and 
that  the  ticket  agent  at  Loveland  had  told 
him  that  tbat  train  stopped  at  South 
Lebanon,  and  was  the  only  one  that  would 
that  day.  Thereupon  the  train  was  stop- 
ped about  two  miles  from .  Loveland,  be- 
tween 5  and  8  o'clock  In  tbe  afternoon;  and, 
upon  the  demand  of  the  conductor,  tbe 
plaintiff  and  his  son  were  compeUed  to  leave 
the  train,  at  a  place  where  tbwe  was  no 
station,  and  where  there  was  a.  flU  and 
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steep  bank;  but  that  no  force  was  used  In 
their  remoTal  from  the  train»  and  from  tiiere 
they  walked  to  tiielr  home,  In  liObanon.  It 
iB  agreed  that  the  ticket  afeat  at  Loveland 
bad  ao  power  to  change  the  tenns  of  the 
tI<Aet8,  or  to  order  the  train  to  atop  at  South 
Lebanon,  and  ttmt  the  train  was  one  which 
did  not  stop  at  that  station.  One  of  lald 
return  coupons  Is  hereto  attached,  marked 
TBxhlblt  A.' " 
The  following  Is  the  exhibit: 


It  Is  agreed  that  the  coupons  were  stamp- 
ed on  the  hack  by  the  agent  at  South  Leb- 
anon. 

The  court,  on  the  agreed  statement,  found 
for  the  defendant,  and  dismissed  the  plain- 
tiff's petition.  A  motion  for  a  new  trial  was 
made  and  orermled,  and  exceptions  taken. 
The  ^^ed  statement  of  facts  Is  made  a 
part  of  the  record  by  a  bill  of  exceptions. 
On  enxnr  to  the  chrcult  court,  the  judgment 
was  reversed,  on  the  ground  that  'the  court 
erred  In  finding  that  the  plaintiff  had  not 
stated  a  cause  of  action  which  was  sustained 
by  the  agreed  statement  of  facta."  This  Is 
the  question  presented  here  on  ema.  In  his 
petition  the  plaintiff  averred  that  the  de- 
fendant Is  a  common  carrier  of  passengers 
In  this  state;  that  on  July  4,  1881,  he  pur- 
chased of  tiie  defendant's  agoit  at  South 
Lebanon  two  round-trip  tickets,  to  be  valid 
until  July  6th,  one  for  himself  and  one 
for  his  son,  who  was  about  eleven  years 
of  age,  entitling  him  to  ride  from  South 
Lebanon  to  Loveland  and  return  on  trains 
of  the  company;  and  that  on  the  4th  day 
of  July,  1881,  he  boarded  one  of  defendant's 
trains  at  South  Lebanon,  and  went  to  Love- 
land,  as  be  had  a  right  to  do  on  said  ticket; 
and  on  the  Sth  day  of  Jnly,  desiring  to  return 
to  South  Lebanon,  the  plaintiff  entered  the 
defendant's  office  at  Lovdand,  and  Inquired 
of  defendant's  agent  there  If  the  tnUn  then 
approaching  was  the  one  for  him  to  take 


to  South  Lebanon,  said  agent  replied  that 
It  wa%  and  that  It  was  the  cmly  train  that 
would  stop  there  that  night  Thereupon 
the  plaintiff  and  his  said  son  boarded  said 
train,  and  while  riding  on  s^  train,  at  a 
point  about  two  miles  frmn  Loveland,  de- 
fendant, by  Its  agent,  the  conductor  then  In 
charge  of  said  train,  assaulted  plaintiff,  and 
ejected  him  and  hla  said  son,  without  cause 
OT  faidt  on  his  part,  from  said  train  of  said 
company,  and  b^ore  the  end  of  plaintiff's 
said  Journey,  and  before  the  arrival  of  said 
train  at  taif  statUm.  And  plaintiff  further 
states  that  he  tendered  the  tickets  purchan* 
ed  as  aforesidd,  for  return  passage  to  South 
Lebanon,  Ohio,  to  the  conductor  of  ssld  train, 
which  he  refused  to  accept,  and  ejected 
plaintiff  from  said  train,  to  his  damage  In 
the  sum  of  $1,000.  "Wherefore  plalntlfl 
prays  Judgment  against  defendant  in  the 
sum  of  one  thousand  d(^lars."  The  case  Is 
here  on  error  to  reverse  the  Judgment  of  the 
drcnlt  court;  and  the  only  question  present- 
ed Is  whether,  on  the  facts,  the  case  made 
In  the  petition  was  sustained. 

Charles  Darlington,  for  plaintiff  In  error. 
William  McDonald  and  W.  F.  Bltzroth,  for 
iiefendant  in  error. 

MINSHALL,  J.  (after  stating  the  facts). 
We  think  there  can  be  no  question  but 
that  the  petition  states  a  cause  of  action 
founded  on  tort,-^e  wrong  of  the  d^endant 
by  Its  agent  in  ejecting  the  plaintiff  and  his 
son  from  the  train.  Then  do  the  facta  con- 
tained in  the  agreed  statement  support  tbe 
complaint?  We  think  they  do.  The  plain- 
tiff and  his  son  were  at  Lovdand,  and  each 
had  a-ticket  which  Kqulred  the  company  to 
carry  them  to  South  Lebanon  that  day,  on 
any  train  stopping  at  that  i^ace.  He  in- 
quired of  the  agent  at  the  station  If  a  train 
then  approaching  was  the  train  (or  him  to 
lake.  The  agent  said  It  was,  and  that  It 
was  the  only  train  that  would  stop  at  his 
destination  that  afternoon.  He  th^  with 
his  son,  boarded  the  train.  It  proved  to  be 
a  wrong  one.  This  was  the  fault  of  the 
company;  and  he  and  his  son  were  after- 
wards, and  befmre  reaching  tiielr  destination, 
ejected,  because,  under  the  lnstr9etions  the 
conductor  had  from  the  company.  It  was 
bis  duty  to  do  so.  The  argument  in  support 
of  the  company's  claim  is  that  the  ograt, 
under  the  drcnmstancM,  had  the  rfght  to 
eject  them,  as  the  tickets  did  not  anthorlae 
the  plaintiff  and  his  son  to  ride  on  that  train, 
because  It  did  not,  under  the  schedule,  stop 
at  the  plaintiff's  destination;  and  therefore 
the  plaintiffs  remedy  was  for  a  breach  of 
the  contract  and  a  different  measnre  of  dam- 
ages would  apply  In  such  case.  It  may  be 
obsorved  that,  under  the  Code,  this  was  not 
a  sufficient  reason  for  the  judgment  of  the 
common  pleaa  dismissing  the  action;  for,  If 
the  agreed  statement  showed  the  plaintiff 
entitled  to  any  r^lef  upon  the  averments  of 
his  petition,  the  court  should  have  awarded 
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It.  It  makes  no  difference  what  the  plain- 
tiff may  regard  the  nature  of  the  wrong  of 
which  he  complains,  if  the  facts  stated  show 
that  It  Is  a  wrong  for  which  he  should  be 
compensated  In  damages,  and  the  proof  sup- 
ports his  petition.  But  this  Is  not  material 
here,  as  we  regard  the  facts  disclosed  by 
the  agreed  statement  as  constituting  a  tort, 
and  for  which  damages  should  hare  been  as- 
sessed bim  by  the  cQort  under  the  case 
made  In  his  petition. 

There  are  some  cases  which  seem  to  support 
the  contention  of  the  plaintiff  In  error,  but  they, 
as  does  the  reasoning  of  the  plaintiff  la  error, 
depend  upon  what  seema  to  be  an  evident  fal- 
lacy. They  assume  as  a  premise  that  the  act 
of  the  conductor  in  putting  the  plaintiff  off  was 
rightful,  and  therefore  the  company  cannot  be 
btld  guilty  of  a  tort.  But  the  act  of  the  con- 
ductor Is  immaterial,  except  as  It  affects  the  Ua- 
blUty  of  the  company.  The  suit  Is  not  against 
him,  but  against  the  company.  As  between  the 
conductor  and  the  company,  the  latter  may 
have  DO  right  to  complain  of  hlra.  He  violated 
no  duty  he  owed  to  the  company.  He  simply 
ob^ed  his  InstrucUcHis  as  received  from  the 
company,  at^llcabte  to  such  a  case.  Therefor^ 
it  may  well  be  said  that,  as  between  him  and 
the  company,  the  ctmduct  of  the  conductor  was 
rightful.  But,  as  between  the  company  and 
the  passenger,  the  question  la  wholly  a  differ- 
ent one.  When  a  company,  by  the  act  of  a 
proper  agent,  causes  a  passenger,  as  in  this 
case,  to  take  the  wrong  train,— one  that  does 
not  stop  at  bis  station,— it  must  be  held  to  have 
contemplated  that,  under  the  Instruction  given 
its  conductor,  the  passenger  would  be  put  off 
the  train  as  soon  as  the  error  should  be  discov- 
ei-ed  by  the  conduct^H-,  unless  he  should,-as  de- 
nranded,  pay  additional  fare,  and  be  carried  be- 
yond his  station.  The  act  of  the  first  agent  of 
the  company,  misdirecting  the  pasaeng^,  is  the 
wrongful  act  for  which  the  company  becomes 
liable  in  tort;  and  the  act  of  the  conductor  In 
ejecting  bIm  la  a  consequence  of  the  first  wrong- 
ful act, — is  the  proximate  cause  of  the  passen- 
ger being  ejected;  and,  as  against  the  passen- 
ger, the  act  of  the  conductor  In  ejecting  him, 
being  the  act  of  the  company,  Is  wrongful.  The 
fallacy,  as  before  stated,  arises  out  of  the  mis- 
taken assumption  that  the  act  of  the  conductor 
la  ri^tful  as  against  the  passenger.  This  don 
In  no  inst-mce  be  the  case  where  the  company  is 
responsible  for  the  mistake  of  the  passenger  in 
taking'  the  wrong  train.  All  the  cases  cited  In 
support  of  the  contention  of  the  plaintiff  in 
error  that  in  any  way  do  so  ate  based  on  the 
fallacy  that  the  conductor  had  the  right  to  eject 
the  paEsenger,  when,  as  a  matter  of  law,  the 
real  question  Is  wheUier  the  act  of  the  company 
done  by  Its  agent  la  rightful  as  against  the 
ejected  party.  The  question  may  be  simplified 
by  eliminating  the  fact  of  agency  in  each  In- 
stance; that  is,  by  st^posiug  that  the  common 
carrier  In  each  instance  acts  for  himself  or  It- 
self. Here  no  mind  would  doubt  but  that  the 
carrier,  haring  Instructed  the  jfneaenget  to  take 
one  of  his  taSna,  -wiih  kncnriedge  of  bis  destina- 


tion, would  be  a  wrongdoer  should  he,  on  dis- 
covering his  own  mistake,  eject  him  from  tlic 
train,  on  the  ground  that  he  has  taken  the 
wrong  train.  But  the  intervention  of  an  agent, 
by  whom  the  act  is  done  in  each  instance  does 
ixot  change  the  case;  for  each  act  of  the  agent 
done  In  the  scope  of  his  agency  nnist  be  Imput- 
ed to  the  prlnci[)al, — Is,  In  law,  the  act  of  the 
IK-incipaL  To  use  the  language  of  Chief  Jus- 
tice Ryan  hi  Craker  v.  Railway  Co.,  36  Wis. 
874:  "Quoad  this  contract  and  this  passenger, 
the  OMiKiration  was  iMTCsent  on  this  train  to 
care  for  her  [the  passenger],  represented  by  the 
oiHcers  of  the  train,  who  possessed  pro  hac  vice 
the  whole  power  and  authority,  and  were  the 
living  ^bodlment,  at  the  real  ideal  entity 
which  made  the  contract,  was  bound  to  keep  It, 
and  is  amKllant  here  to  contend  that  It  has  no 
responsibility  few  the  flagrant  violation  of  the 
contract,  which  the  reE|>ond«it  paid  It  to  make 
and  to  keep,  as  Its  sole  present  representative 
appointed  to  keep  it  on  Its  behalf." 

'l^e  plaintiff  in  error  claims  that  the  case  of 
iSbelton  V.  RaUway  Co.,  2»  Ohio  St  ^4,  Is  de- 
cisive of  this.  There  the  plaintiff,  on  a  com- 
mutation ticket,  had  gone  on  the  train  from 
his  home  to  Cleveland.  For  ecsne  claimed  Ir- 
regidarlty  In  the  tldcet,  It  was  taken  up  by  the 
conductor  of  that  train,  and  returned  to  the 
general  agent  of  the  con^iany,  of  which  he  noti- 
fied the  plaintiff.  "In  the  afternoon  of  the 
same  day,"  as  stated  In  the  report  of  the  case, 
"the  plaintiff,  not  having  recovered  the  ccan- 
mutation  ticket,  nor  pn:>vlded  himself  with  a 
ticket,  entered  th^  defMidant's  care  at  Cleve- 
land, which  were  then  in  charge  of  another 
conductor,  to  return  to  Vermillion,  and  was  put 
off  the  cars  at  Berea,  a  regular  station  on  the 
Ihie  of  defendant's  railway,  by  the  conductor 
then  in  charge  of  the  train,  for  refu^ng  to  pay 
the  fare  prescnbed  by  the  defendant  for  a  pas- 
sage ^m  Cleveland  to  Vermillion,  for  which 
last-mentioned  Injury  the  action  was  brought" 
The  court  held  that  the  plaintiff  could  not,  un- 
der these  circumstances,  mHintftin  an  action  for 
being  put  off  the  train;  and  that  his  remedy 
was  for  the  wrongful  taking  up  of  the  ticket  by 
the  first  conductor.  When  be  took  the  train  at 
Cleveland,  be  knew  his  ticket  had  been  takm 
xip,  and  must  have  known  that  be  would  be 
put  off  before  reaching  his  home.  He  took  the 
train  to  return  with  this  knowledge,  and  his 
ejection  was  the  result  of  bis  own  fault  He 
should  either,  in  this  case,  have  purchased  a 
ticket  to  return  on,  or  have  paid  fare  when  de- 
manded. A  party  cannot,  as  a  rule,  recover 
damages  for  the  aggravation  of  an  Injury  caus- 
ed by  his  own  fault  In  the  case  before  us, 
the  plaintiff,  when  he  took  the  train  at  Love- 
land,  did  so  by  the  fault  of  the  company,  and 
cculd  not  then  have  anticipated  that  he  would 
be  put  off  before  reaching  his  destination.  His 
right  of  action,  then,  is  for  the  wrongful  expul- 
sion. 

The  case  of  Railroad  Co.  t.  Gants,  38  Kan. 
608,  17  Pac.  54,  cited  by  the  plaintiff  hi  enw, 
and  quoted  from.  Is  not  in  point,  for  the  reastn 
that  Uiere  tt  waa  by  hla  amx  &iilt  that  tibe 
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paesoigeF  took  the  mmg  trmtn,  and  was  eject- 
ed. He  made  no  inQuirle*  aa  to  tbe  train  be 
should  have  taken. 

Uost  of  the  cited  cases  are,  for  like  rea- 
sons, not  in  point.  They  go  no  further  than 
to  require  the  passengw  to  submit  to  the  en- 
forcement of  the  reasonable  rules  of  the  com- 
pany, and  deny  to  him  the  right  to  resist  ex- 
pulsion, and  recoTCT  for  such  injuries  as  he 
may  receive  thereby,  yet  allow  a  recovery 
tor  all  other  damages  resulting  from  his  ex- 
pulsion, where  wrongful  on  the  part  of  the 
company.  Thus,  In  Oonnell  v.  Railroad  Co., 
112  IlL  295,  it  is  Bald:  "We  entertain  no 
doubt  that  appellee  was  entitled  to  recover 
the  amount  of  the  cost  of  a  ticket  from  the 
idace  where  he  ejected  from  the  cars 
to  New  York.  He  was  also  entitled  to  recov- 
er such  damages  as  he  anstalned  on  account 
of  the  delay  occasioned  by  the  npulsion  and 
all  additional  expenses  necessarily  occasion- 
ed thereby,  as  well  as  reasonable  damages 
for  the  Indignity  in  being  expelled  from  the 
train;  but  we  perceive  no  ground  upon  which 
be  can  recover  for  th«  jMrsonal  injuries  re- 
G^ved  unless  the  expulsion  was  mall<doua  or 
wanton." 

Not  only  the  better  reason,  but  the  greater 
weight  of  antbority,  la  to  the  effect  that, 
when  a  passenger  Is  ejected  in  a  case  like  the 
present,  he  may  recover  damages  as  for  a 
tort;  for,  though  the  relation  of  the  parties 
had  ita  origin  In  contract,  the  ejection  is  in 
the  nature  of  a  tort,  and  he  is  not  limited  to 
■ucb  damages  as  would  be  propeor  In  a  mere 
breach  of  contract  In  such  cases  it  can 
make  no  difference  to  the  passenger,  so  far 
as  bis  injury  Is  concerned,  whether  the 
wrong  resulted  from  the  breach  of  an  obli- 
gation imposed  by  contract,  or  from  the 
breach  of  a  duty  imposed  by  the  law;  the 
loss,  Inconvenience,  delay,  and  humlUatloa 
will  be  the  same  to  him,  and  his  damages 
■honld  be  measured  by  a  like  rule  In  either 
case. 

On  the  question  of  the  character  of  tbe 
plaintiff's  right  of  action  and  the  measure  of 
damages,  and  also  on  the  liability  of  a  com- 
pany to  a  passenger  ejected  from  one  of  its 
trains,  where,  by  the  fault  of  its  agent,  he 
took  the  wrong  train,  we  refer  to  the  follow- 
ing cases:  Banking  Co.  v.  Roberts,  Ul  Ua. 
fil3.  IS  S.  E.  315;  McGlnnls  v.  Railway  Co., 
21  Mo.  App.  399;  Gorman  v.  Railway  Co.,  97 
Cal.  1, 31  Pac.  1112;  Railway  Co.  v.  Hennlgh, 
39  Ind.  509;  Hufford  v.  Railway  Co.,  G4  Mich. 
631,  31  N.  W.  544;  Railway  Go.  v.  Pauson, 
17  C.  C.  A.  670,  70  Fed.  685.  In  the  last  case 
tbe  decisions  are  pretty  fully  collected  and 
reviewed.  Penosylvania  Co.  v.  Bray,  125 
Ind.  229,  25  N.  E.  439. 

The  general  principle  derived  fromthe cases 
Is  that  where,  by  the  fault  of  an  agent  of  the 
company,  a  passenger  takes  the  wrong  train, 
or  la  without  a  ticket,  or  one  imperfectly  or 
moneously  stamped,  or  for  any  similar  rea- 
son, and  is  ejected  by  the  conductor  of  the 
tratai»  in  parsuanoe  of  tbe  rules  at  tbe  com- 


pany, tt  Is  liable  to  Um  as  ft>r  a  tort  The 
rule  concedes  to  the  company  the  right  to 
make  reasonable  rules  for  the  conduct  of  Its 
business,  and  to  require  their  enforcement 
by  its  agents.  The  contingency  that  In  cer- 
tain cases  the  company  will  be  made  liable 
by  the  act  of  its  conductor  In  following  Ita 
rules,  whwe  tbe  appearances  on  which  he 
acted  were  created  by  the  fault  of  anothor 
agent  which  he  bad  no  knowledge.  Is  a 
risk  incident  to  the  privilege  enjoyed  ot  mak- 
ing rules;  and  it  should  suffer  for  the  fault 
of  tbe  agent  that  caused  the  mistake,  rathw 
than  an  Innocent  pnson.  3  udgment  aflirmed. 


(E6  Ohio  Bt.  asi 

8TATB  ex  rel.  FITZSIMMONS  v.  TATLOH* 
Secretary  of  State. 

(Supreme  Court  of  Ohio.    Z>ee.  8,  1896.) 

State  SrpBRViaOK  or  Elbctiotts  —  Omisbior  or 

NaKB  op  CaNDIDATK  from  TlCSBT. 

1.  It  is  tbe  imperative  duty  of  the  secretary 
of  state,  as  state  saperrisor  of  elections,  to  send 
to  tbe  depaty  supervisors  the  form  of  ballot  to 
be  used  at  an  approaching  election  immedlatdy 
upon  tbe  expiratioQ  of  the  time  allowed  for  oor-' 
rectiDK  certificateB  of  Domination. 

2.  Tne  secretary,  baving  lightly  performed 
that  duty,  properly  refused  to  mstruct  tbe  dep- 
aty soperrisors  to  omit  from  tbe  ticket  the 
name  of  a  candidate  who  subsequently  with- 
drew, there  being  no  nomination  to  flU  the  va- 
cancy. 

(Syllnbus  hf  the  Court) 

Application  by  the  state,  on  the  relation 
of  Thomas  O.  Pltzslmmons,  for  a  writ  of 
mandamus  against  Samuel  O.  Taylor  sec- 
retary of  state.  Denied. 

This  application  for  a  writ  of  nandamtUi 
was  made  before  the  election  of  November 
3,  1896,  and  the  writ  was  refused.  It  waa 
submitted  on  the  petition,  with  the  stipula- 
tion that  its  allegations  should  be  taken  as 
true  for  the  purposes  of  final  Jndgmmt 
The  relator  alleged,  In  substance:  That  1m 
was  a  citizen  and  elector  and  cbalnnan  of 
the  executive  committee  of  the  People's  paiv 
ty  of  the  state.  That  the  defendant  Is  by 
law  the  state  supervisor  of  elections,  char^ 
ged  with  the  duty  of  furnishing  to  the  dep- 
uty supervisors  of  elections,  for  their  guid- 
ance, forms  of  all  tbe  blanks,  cards  of  in- 
struction, poll  books,  tally  sbeets.  certif- 
icates of  nominations,  and  designs  provided 
for  the  conduct  of  elections  in  the  state,  In-i 
eluding  a  form  of  ballot  to  be  followed  by 
such  deputy  supervisors,  who  are  required 
to  print  the  ballots  to  be  used  by  tbe  voters 
at  the  election.  That  on  the  8th  of  Sep- 
tember,  1896,  a  certificate,  was  duly  filed 
with  the  defendant  certifying  that  on  the 
A2tb  of  August  1896,  one  William  F.  Ban- 
had  been  nominated  for  the  office  of  pree* 
Identlal  elector  by  the  People's  party  «f 
the  Twelfth  congressional  district  That  on 
the  14th  of  October  the  defendant,  acting  as 
such  state  supervisor,  sent  out  to  the  deputy 
supervisors  a  form  of  ballot  on  which  was 
printed,  ia  a  c(4nmn  beaded  *7eu{^^i  Paztiy 
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Ticket"  the  name  of  said  William  F.  Barr, 
for  the  office  of  presidential  elector.  That 
on  October  22,  1896,  said  Barr  delivered  to 
the  defendant  the  following  notice:  "Co- 
lumbus, Ohio,  Oct  22,  1S96.  Samuel  Taylor, 
Secretary  of  State— Dear  sir:  I  hereby 
withdraw  my  name  as  presidential  elector 
for  the  Twelfth  Ohio  district,  on  the  Peo- 
ple's party  ticket  in  order  to  prevent  any 
complication  or  confusion  that  might  result 
from  my  remaining  on  th«  same.  Tours, 
truly,  WUUam  P.  Barr."  The  petition  also 
alleged  that,  notwithstanding  the  withdraw- 
al of  said  Barr,  the  defendant  refused  to 
Instruct  the  deputy  supervisors  to  omit  his 
name  from  the  ticket,  and  that  he  would 
persist  in  such  refusal  unless  compelled  by 
the  order  of  this  court  to  direct  such  omis- 
sion. The  petition  also  contained  the  fol- 
lowing allegation:  "It  Is  the  Intention  of 
the  representatives  of  said  People's  party 
In  said  Twelfth  congressional  district  not  to 
fill  the  vacancy  occa^oned  by  the  with- 
drawal of  said  Barr,  and  that  there  are  no 
candidates  for  presidential  electors  In  any 
other  congressional  district  of  the  state,  nor 
at  large,  of  said  People's  party."  The  re- 
lator prayed  for  a  peremptory  writ  of  man- 
damus, commanding  the  defendant  to  In- 
struct all  the  deputy  supervisors  to  so  print 
the  ballots  for  said  election  that  the  name 
of  said  Barr  should  not  appear  thereon  as 
a  candidate  of  the  People's  party  for  pres- 
idential elector.  This  petition  was  filed  Oc- 
tober 24,  1896. 

George  B.  Okey  and  George  A.  Fairbanks, 
for  relator.  J.  K.  Richards,  for  defendant 

SHAUCK,  J.  (after  stating  the  facts). 
Gounsel  for  the  relator  do  not  insist  that 
this  writ  should  Issue  unless  the  act  whose 
compulsory  performance  is  sought  Is  by  law 
specially  enjoined  upon  the  defendant  as  a 
duty  resulting  from  his  office.  Nor  are  they 
of  the  opinion  that  the  act  In  question  Is 
enjoined  by  any  express  provision  of  the 
statutes  which  define  the  duties  of  the  sec- 
retary of  state  fts  state  supervisor  of  elec- 
tions. They  Invoke  the  unchallenged  rules 
of  interpretation  that  statutes  should  be  so 
construed  as  to  give  effect  to  the  Intention 
of  the  legislature,  and  so  as  to  avoid  absurd 
consequences  and  great  Inconvenience.  The 
statute  upon  this  subject  should  be  so  con- 
strued, if  there  Is  any  occasion  for  con- 
struction. Its  evident  object  Is  to  secure 
entire  freedom  In  the  exercise  of  the  elective 
franchise,  and  entire  accuracy  In  the  ascer- 
tainment of  the  results  of  elections.  That 
these  purposes  are  intended  is  shown  by  the 
nature  of  the  subject,  the  history  of  elec- 
tions In  the  state  Just  prior  to  this  legisla- 
tion, and  the  care  taken  to  define  the  duties 
Imposed  upon  all  officers  concerned  in  the 
eondnct  of  elections. 

Applying  these  rules  of  interpretation  to 
thti  statute  In  question,  eonnsel  say:  *^lw 


act.  In  so  far  as  It  imposes  upon  the  state 
supervisor  of  elections  the  duty  of  furnish- 
ing forms  to  his  deputies.  Is  imperative.  Its 
time  limitations  are  directory."  If  this  prop- 
osition were  sound,  it  would  not  reach  a 
conclusion  favorable  to  the  relator.  If  a 
public  officer  performs  a  duty  in  accordance 
with  the  directory  provisions  of  a  statute, 
mandamus  will  not  lie  to  compel  him  to 
perform  it  in  a  different  manner  or  at  anoth- 
er time.  It  is  true  that  the  iKOTlsIons  of  a 
statute  as  to  the  time  for  the  performance 
of  an  official  act  will  not  usually  be  regarded 
as  Imperative,  If,  from  the  nature  of  the  act 
and  Its  relation  to  the  purpose  In  view,  one 
time  will  answer  as  well  as  another.  But 
the  purpose  of  this  act  and  some  of  Its  ex- 
press provisions  require  that  the  time  at 
which  the  chief  supervisor  shall  furnish  the 
form  of  ballot  to  the  deputies  be  regarded  as 
Imperative.  Section  15  of  the  act  (00  Ohio 
Laws  p.  272)  requires  that  the  deputy  su- 
pervisors shall  let  the  printing  of  the  ballot, 
according  to  the  form  furnished  by  the  chief 
supervisor,  to  the  lowest  bidder  upon  10 
days*  notice,  published  not  more  than  three 
times  In  two  newspapers.  Section  16  re- 
quires the  deputy  supervisors  to  deliver  the 
ballots  to  the  judges  of  the  Section  not  less 
than  S  days  before  the  election.  When  to 
the  time  so  required  for  the  performance  of 
the  duties  of  the  d^utles  there  Is  added  the 
time  necessary  for  the  printing  of  the  bal- 
lots, It  becomes  manifest  that  the  defendant 
would  have  been  remiss  in  the  perfotmauce 
of  his  duties  If  he  had  not  furnished  the 
toem  to  the  d^nties  twf  ore  tie  received  Barr's 
withdrawal,  which  was  but  12  days  before  the 
electicm. 

Other  provisions  of  the  statute  not  only 
support  this  conclusion,  but  fix  with  reasona- 
ble certainty  the  time  when  the  state  su- 
pervisor shall  furnish  the  form  to  the  depu- 
ties. Section  9  provides  that  certificates  of 
nomination  shall  be  filed  with  him  not  less 
than  30  days  before  the  election;  section  10, 
that  all  certificates  of  nomination  shall  be 
open  to  public  inspection,  and  that  objection 
thereto  may  be  made  In  writing  within  5 
days  after  the  filing  thereof,  his  decision  on 
such  objection  being  final.  The  provisions 
of  section  11  affecting  this  question  are,  In 
substance,  that  should  any  candidate  die  or 
decline,  or  should  any  certificate  of  nomina- 
tion be  insufficient,  the  vacancy  may  be  fill- 
ed or  the  certificate  corrected;  but  the  cer- 
tificate of  such  nomination  to  fill  a  vacancy 
or  to  correct  a  former  certificate  must  be 
filed  20  days  before  the  election.  The  stat- 
ute contemplates  no  further  time  preliminary 
to  the  sending  of  the  form  of  ballot  to  the 
deputy  supervisors,  for  it  provides  for  no  fur- 
ther nominations,  nor  for  other  duties  by 
him,  except  nominations  that  may  be  made 
after  the  tickets  are  printed,  and  for  his  du- 
ties with  respect  to  nominations  so  made. 
When,  therefore,  the  time  allowed  for  filing 
ot  nominations  to  flU  Tacandes  or  to  oonect 
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former  certificates  has  elapsed,— that  Is,  20 
days  before  tbe  electioa,-^t  Is  tbe  Imperatlre 
duty  of  the  secretary  to  send  the  form  of  bal- 
lot to  the  depu^  saperrlsors.  No  discretion 
in  this  respect  could  be  exercised  by  him  In 
furtherance  of  the  objects  of  the  statute.  It 
might  be  exercised  to  defeat  It. 

But  It  Is  said  that  the  form  of  ballot  must 
represent  the  truth  as  to  candidates,  and 
that  this  form,  though  correct  when  sent,  no 
longer  meets  that  requirement.  In  view  of 
Barr's  subsequent  withdrawal.  And  In  this 
connection  we  are  asked  to  consider  a  sup- 
posed form  In  which  the  names  of  candi- 
dates for  presidential  electors  should  be 
printed  la  the  wrong  ticket  The  obvious 
and  sufficient  answer  to  all  this  la  ttiat  such 
erroneous  performance  of  a  duty  of  this 
character  would  be  no  performance,  while 
Its  proper  performance  is  the  end  of  official 
duty.  Attention  is  called  to  the  provisions 
of  secUon  11,  that  "a  vacancy  occurring  aft- 
er the  printing  of  the  ballots  may  be  filled  by 
filing  the  proper  certificate  with  the  secre- 
tary of  states  at  least  ten  days  •  •  *  prior 
to  the  election,  and  the  name,  office  and  par- 
ty of  the  candidate  so  nominated  shall  be 
printed -on  adhesive  slips  or  pasters  by  the 
deputy  state  supervisors,  which  shall  be  de- 
livered to  the  Judges  in  each  prednct,"  etc. 
The  Information  upon  Which  the  depn^  su- 
pervisors are  to  act  In  such  case  Is  to  be  fur- 
nished by  the  secretary  of  state  In  obedience 
to  the  requirement  that,  "immediately  upon 
the  expiration  of  the  time  within  which  cer- 
tificates of  nomination  may  be  filed  with 
him,  the  secretary  of  state  Bb&U  certify  cop- 
Ira  of  all  the  certificates  so  filed  to  the  deputy 
state  snpervlsors."  Not  only  does  the  stat- 
ute contain  no  provision  requiring  or  author- 
izing the  secretary  of  state  to  s^ve  the  direc- 
tion sought  by  this  petition,  but  Its  express 
provisions  for  correcting  tickets  by  means  of 
adhesive  slips  after  they  are  printed,  where 
there  are  nominations  to  fill  vacancies.  In- 
dicate that,  after  a  proper  form  of  ballot  Is 
sent  at  the  proper  time,  the  deputy  super- 
visors are  to  proceed  without  Interruption  to 
have  tickets  printed  according  to  such  form. 
AU  the  aupervlsora  are  charged  with  Impor- 
tant and  clearly-defined  duties  with  respect 
to  the  filling  of  vacancies.  It  is  not  their 
duty  to  aid  in  the  creation  of  vacancies  that 
are  not  to  be  filled. 

A  sinister  aspect  of  this  case  deserves 
enough  notice  to  prevent  an  Improper  Infer* 
ence  which  might  be  drawn  from  our  silence. 
Barr's  withdrawal,  according  to  Its  terms, 
was  "In  order  to  prevent  any  complication  or 
confusion  that  might  result"  from  his  name 
remaining  on  the  ticket.  The  relator  alleges 
**that  It  Is  the  intention  of  the  representa* 
tlves  of  the  People's  party  in  said  Twelfth 
congressional  district  not  to  fill  the  vacancy 
occasioned  by  the  withdrawal  of  said  Barr." 
8nch  representatives  are  recognized  by  the 
statute  and  authorized  to  make  nominations 
to  fill  vacancies.   By  the  common  under- 


standing tikey  are  to  aid  la  carrying  ont  the 
purposes  of  their  party  as  they  were  express* 
ed  In  the  convention  at  which  Barr  was  nom- 
inated, and  they  were  constituted  such  repre- 
sentatives. What  confusion  could  result  If 
Barr^s  name  should  remain  on  the  ticket, 
thus  giving  the  electors  an  opportunity  to 
vote  for  falm  If  they  desired  to  do  so,  we  do 
not  perceive.  Nor  do  we  know  from  what 
source  the  representatives  of  the  party  that 
nominated  Barr  derived  authority  to  deter- 
mine that  there  would  be  no  candidate  for 
elector,  contrary  to  the  declaration  of  those 
whom  they  represent.  Though  there  may  be 
no  mode  of  compelling  sncb  r^^sentaUves 
to  perform  their  duty,  neither  election  offi- 
cers nor  courts  should  encourage  their  dere- 
liction. In  coiuId«rlng  this  aspect  of  the 
cose.  It  Is  Important  to  remember  that  the 
statute  Is  designed  to  promote  the  purity  of 
elections. 

The  defendant  has  folly  and  rightly  per^ 
formed  his  duty  in  the  premises,  and  the 
writ  is  refused. 

WILLIAMS,  a  J.,  not  sitting  ■ 


(66  Ohld  St.  mi 

WEAVER  V.  COLUMBUS,  S.  &  H.  V. 
ET.  CO. 

(Supreme  Coort  of  Ohio.    Dec  16,  1806.) 

TaiAL— Cabb  Abrsbtbd  ano  DisoBABoan  bt  Urn- 

FEKDAHT's  Motion— Nbw  Trial — Biix  or 

EXOBPTTOKS  MAT  BE  TaREN,  WhEN. 

1.  Where,  on  the  trial  of  an  action  in  a  conrt 
of  common  pleas,  the  court,  npoo  the  motion  of 
the  defendant,  arresta  the  evidence  of  plaintiff 
from  the  jury,  discharges  the  Jury,  and  renders 
judgment  for  the  defendant,  the  plaintiff  may 
make  Buch  action  of  the  conrt  the  subject  of  a 
motion  for  a  new  trial. 

2.  It,  in  snch  ease,  the  motion  for  a  new  trial 
should  be  overruled,  the  period  of  time  with- 
in which  a  bill  of  exceptions  may  be  taken 
should  be  compnted  from  the  day  that  the  mo- 
tion for  a  new  trial  waa  overruled. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court.  Franklin  county. 

Action  by  Charles  J.  Weaver  against  the 
Colnmbns  Shawnee  &  Hocking  Valley  Rail- 
way Company.  Judgment  for  defendant, 
and  plaintiff  brought  error  to  the  circuit 
court,  which  struck  the  bill  of  exceptions 
from  the  files,  and  plaintiff  brings  error. 
Beversed. 

J.  L.  Hampton  imd  L.  O.  Addison,  for 
pUIntlff  in  error.  John  Ferguson,  W,  O. 
Henderson,  and  B.  F.  Guerln,  for  defendant 
in  error. 

BRADBUBT,  J.  The  plaintiff  In  error 
brought  an  action  In  the  conrt  of  common 
pleas  of  Franklin  county  against  the  de- 
fendant in  error  to  recover  for  injuries  sus- 
tained by  him  in  his  person  and  property  on 
account  of  the  negligence  of  the  railway 
company  In  running  one  of  Its  trains.  The 
action  was  twice  tried.  The  first  trial  re- 
sulted In  a  verdict  and  Judgment  for  the 


Digitized  by  Google 


718 


4B  NORTHBABTBBN  BEFOBTBB. 


(Ohia 


plaintiff,  which  Jadgmpnt  waa  reversed  by 
Che  circuit  coart  on  error,  and  a  new  trial 
of  the  cause  awarded;  one  ground  of  the 
reversal  being  that  the  verdict  was  not  sus- 
tained by  sufficient  eTldeoce,  In  this:  that 
the  evidence  did  not  establish  negligence 
on  the  part  of  the  railway  company,  but  did 
establish  that  the  injury  was  the  result  of 
the  negligence  of  the  plaintiff.  The  cause 
was  remanded  to  thf.  court  of  common  pleas 
for  further  proceeding.  Upon  the  second 
trial  of  the  action  in  the  latter  court,  to  a 
Jury,  the  plaintiff  introduced  the  same  evi- 
dence that  he  had  submitted  to  the  former 
jury.  Thereupon  tlie  defendant  moved  the 
court  "to  arrest  the  testimony  from  the  ju- 
ry, and  to  render  a  judgment  for  the  de- 
fendant, for  the  reason,  that  admitting  all 
that  the  testimony  and  evidence  In  behalf 
of  the  plaintiff  tends  to  prove,  the  testimony 
and  evidence  are  not  sufficient  to  entitle  the 
plaintiff  to  a  verdict.  •  •  *"  This  motion 
was  sustained,  the  evidence  of  the  plaintiff 
withdrawn  from  the  jury,  the  jury  dischar- 
ged, and  a  final  judgment  entered  for  costs, 
and  dismissing  the  defendant  without  day. 
This  was  done  on  the  2d  day  of  May,  1895. 
The  plaintiff  In  due  time  filed  a  motion  for 
a  new  trial,  on  the  ground  that  tlie  court 
had  erred  in  withdrawing  his  evidence  from 
the  consideration  of  the  jury,  and  directing 
a  verdict  for  the  defendant.  On  July  1, 
1895,  this  motion  was  overruled,  and  excep- 
tions noted.  And  on  the  6th  of  August, 
following,  the  plaintiff's  bill  of  exceptions, 
setting  forth  this  action  of  the  court,  was 
duly  allowed.  The  plaintiff  took  the  case 
to  the  circuit  court  on  error,  and  the  lat- 
ter court,  upon  motion  of  defendant,  struclc 
the  bills  of  exceptions  from  the  files,  on  the 
groiiod  that  It  bad  not  been  allowed  within 
the  period  of  time  prescribed  by  statute. 

The  correctness  of  this  action  of  the  circuit 
court  depends  upon  the  answer  to  be  given  to 
the  question,  from  what  act  of  the  court  of 
common  pleas  did  the  period  of  time  begin  to 
run?  If  from  the  day  on  which  the  court  with- 
drew the  evidence  from  the  jury,  then  the  bill 
of  exceptions  was  not  allowed  within  the  statu- 
tory period  of  5U  days.  If  the  computation 
should  be  made  from  the  day  the  motion  for  a 
new  trial  was  overruled,  the  50  days  had  not 
elapsed  when  the  bill  of  exceptions  was  allow- 
ed and  filed.  Section  5301,  Rev.  St.,  as  amend- 
ed March  22,  1802  (89  Ohio  I^ws,  124).  in 
force  when  the  bill  of  exceptions  which  is  the 
subject  of  the  present  controversy  was  taken, 
provides:  "Sec.  5301.  When  the  decision  is 
not  entered  on  the  record  or  the  grounds  of  the 
objection  do  not  sufficiently  appear  In  the  entry 
or  the  exception  Is  to  a  decision  of  the  court  on 
a  motion  to  direct  a  non-suit,  or  to  arrest  the 
testimony  from  the  jurj',  or  for  a  new  trial  for 
misdirection  by  the  court  to  the  jury,  or  because 
the  verdict,  or  If  a  Jury  is  waived,  the  finding  of 
the  court,  is  against  the  law  and  the  evidence 
or  lu  the  admission  or  rejection  of  evidence  the 
p&cty  excepting  must  reduce  his  exceptions  to 


writing  and  present  the  same  to  the  trial  Judge 
or  Judges  for  allowance  within  fifty  days  after 
OTermliDg  of  the  motion  for  a  new  trial,  or  the 
dedfilon  of  the  court  where  a  motion  for  a  new 
trial  18  not  necessary.  •  •  The  difficulty 
encountered  In  determining  the  question  before 
the  court  arises  out  of  the  language  of  section 
5301,  Rev.  St.,  above  quoted',  and  similar  lan- 
guage in  section  5298,  which  seems  to  require 
a  bill  of  exceptions  to  be  allowed  within  50 
days  from  the  time  a  decision  was  made,  where 
a  motion  for  a  new  trial  Is  not  necessary.  A 
consideration  of  these  two  sections  alone  would 
lead  to  that  conclusion.  There  are,  however, 
other  statutory  provisions  that  twar  iqwn  the 
question.  The  statutes  of  the  state  do  not 
expressly  prescribe  the  conditions  under  which 
a  motion  for  a  new  trial  is  or  Is  not  necessary 
to  bring  a  particular  question  on  the  record. 
The  question  depends  upon  a  judicial  Interpre- 
tation and  construction  of  a  number  of  statu- 
tory provisions,  as  well  as  of  a  consideration  of 
common-law  principles.  This  court  held  In 
ICarp  V.  Railroad  Co.,  12  Ohio  St.  621,  that  a 
motion  for  a  new  trial  was  not  necessary  where 
the  exception  was  to  a  ruling  of  the  trial  court 
upon  the  admission  of  evidence,  or  to  its  ctiarge 
to  the  Jury.  This  court  has  also  held  that  a 
motion  for  a  new  trial  was  necessary  to  enable 
a  reviewing  court  to  review  the  evidence  wliere 
claim  is  made  that  the  verdict  or  decision  Is 
against  Its  weight,  Westfall  v.  Dungan,  14 
Ohio  St  27«;  Randall  v.  Turner,  17  Ohio  St 
2f>2.  In  respect  to  a  number  of  other  grounds 
of  error,  tliis  court  has  not  yet  det^mined 
whether  or  not  a  nwtion  for  a  new  trial  is  nec- 
essary to  bring  them  into  the  record.  Doubt- 
less, the  Inferences  to  be  drawn  from  sections 
5307,  5308,  and  5309,  Rev.  St.,  as  well  as  the 
nature  of  the  grounds  for  a  new  trial  contained 
in  subdivisions  2,  3,  and  7  of  section  5305,  Rev. 
St.,  indicate  clearly  that  a  motion  for  a  new 
trial  is  necessary  in  respect  of  each  of  them. 
Ihe  sixth  sulMlivisIon  of  section  5305  pre- 
scribes that  a  new  trial  may  be  bad  on  the 
gi-ound  "that  the  verdict  report  or  decision  is 
not  sustained  by  sufficient  evidence,  or  is  con- 
trary to  law."  The  statutes  of  the  state  do 
not  provide  In  express  terms  that  a  new  trial 
may  be  had  because  a  "verdict  report  or  deci- 
sion" is  contrary  to  or  against  "tlie  weight  of 
the  evidence."  A  verdict,  report  or  decision, 
however,  should  be  regarded  as  against  the 
weight  of  the  evidence  whenever  the  evidence 
is  not  sufficient  to  sustain  it.  A  reviewing 
court,  therefore,  by  force  of  the  provision  above 
noticed,  that  a  new  trial  may  be  granted  where 
the  verdict,  report,  or  decision  is  not  sustained 
by  sufficient  evidence,  may  grant  a  new  trial 
because  the  verdict,  etc.,  is  "against  or  con- 
trary to  the  weight  of  the  evidence."  This 
subLllvislou  (G)  of  section  5305  not  only  author- 
izes a  new  trial  upon  the  ground  that  the  vra*- 
dlct,  etc,  is  not  sustained  by  sufficient  evi- 
dence, but,  In  equally  explicit  terms,  authorizes 
a  new  trial  whenever  the  "verdict,  report  or 
decision  is  contrary  to  law."  This,  ground- 
that  the  "verdict,  report  or  decision  Is  contrary 


Digitized  by  Google 


BALTIMOEE  A  0. 


B.  CO.  7.  AMBACH. 


719 


to  law*'— Is  broad  and  coir^rehensive.  It  would 
seem  to  Include  any  error  of  law  committed  by 
the  tnal  court  In  the  course  of  a  trial  prejudi- 
cial to  the  losing  party.  Section  5307,  Bev.  St, 
prescribes  the  time  within  which  an  application 
for  a  new  trial  must  be  made.  Section  530S  pre- 
scribes that  "the  application  must  be  made  by 
motion,  upon  written  grounds" ;  certain  grounds, 
those  speclded  In  subdivisions  2, 3,  and  7  of  sec- 
tion 5305,  must  be  sustained  by  proof.  This  plain- 
ly  Implies  that  there  are  other  grounds  for  a  new 
trial  mentioned .  in  that  section  (5305)  which 
may  be  embodied  in  the  motion  without  proof 
to  sn^Jport  them.  What  are  they?  It  Is  not 
practicable  to  select  one  or  more  of  tbeae 
grounds,  and  affirm  that  they  may  be  included 
in  the  written  motion  for  a  new  trial,  and 
that  the  others  shall  not  The  fair  construction 
of  these  sections  of  the  Code  of  CItU  Procedure 
relating  to  new  trials  Is  that  any  ground  of  er- 
ror comprehended  within  the  provisions  of  any 
one  or  all  of  the  subdlvlsloos  of  section  5305, 
Ker.  St.,  may  be  Included  in  the  written  motion 
for  a  new  trial. 

It  may  be  true  that  some  of  the  rulings  of 
the  trial  court  do  not  require  a  motion  for  new 
trial  to  bring  them  Into  the  record.  If,  as  to 
them,  none  is  made,  the  period  within  which 
a  Ull  of  exceptions  must  be  filed  begins  to  run 
from  the  ruling  complained  of.  It  is  to  this 
condition  of  those  questions  that  this  limitation 
applies.  Where,  however,  the  party  excepting 
chooses  to  avail  himself  of  the  right  granted 
by  sections  5305,  5307,  and  5308,  Rev.  St,  to 
Include  the  ground  of  error  in  a  motion  for  a 
new  trial,  he  resubmits  the  question,  and  the 
error  should  be  regarded  as  arising  out  of  the 
action  of  the  court  in  overruling  the  motion  for 
a  new  trial.  TUs  construction  of  the  sections 
of  the  statute  Is  necessary,  or  the  party  except- 
ing In  many  Instances  will  be  debarred  from 
the  exerdse  of  the  valuable  privilege  by  the 
provisions  of  sections  '5306,  5307,  and  5308, 
Bev.  St.,  of  a  rehearing  of  the  question  in  the 
trial  court  under  circumstances  more  favorable 
to  Its  deliberate  consideration  than  attended 
the  flrst  investigation.  This  Is  the  prime  ob- 
ject to  be  obtained  by  a  motion  for  a  new  trial, 
and  we  think  this  object  should  not  be  defeat- 
ed by  placing  a  strict  construction  on  the  sec- 
tion of  the  statute  that  relates  primarily  to  the 
time  and  manner  of  taking  bills  of  exceptions. 
These  views  are  In  harmony  with  the  conclu- 
sions reached  In  the  case  of  Railway  Go.  t. 
Wright  supra.  Judgment  reversed,  and  cause 
remanded  to  the  circuit  court  for  further  pn>- 
ceedinga. 


(G6  Ohio  BL  6CS) 
BAtiTIMORB  &  O.  R.  CO.  t.  AMBACH. 
(Supreme  Court  of  Ohio.    Dec.  19,  1896.) 
Fbtitiok  in  BsBOit— IsBUive  ov  Buhmoss. 
To  bring  a  ease  within  the  saving  provt- 
■lons  of  section  4988,  Rev.  St.,  a  summons  must 
be  caosei)  to  be  issued  before  the  expiration  of 
the  statute  of  limitations  gorerniog  the  cause 
of  action. 

(SyUabus  by  the  Court) 


Error  to  circuit  court.  Franklin  county. 

Action  by  David  S.  Ambach  against  the 
Baltimore  &  Ohio  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

The  plaintiff  In  error  filed  Us  petition  In  error 
and  praecipe  for  summons  In  error  in  the  cir- 
cuit court  within  six  months  after  the  rendi- 
tion of  the  judgment  in  the  court  of  common 
pleas,  but  the  clerk  did  not  issue  tbe  summons 
In  error  until  some  days  after  the  expiration 
of  the  six  months.  The  defendant  in  error 
made  a  motion  in  tbe  circuit  court  to  dismiss 
the  petition  In  error  for  the  reason  that  the 
proceeding  in  error  was  not  commenced  with- 
in the  six  months  limited  by  statute.  Tbe 
circuit  court  sustained  the  motion,  and  dis- 
missed the  petition  in  error,  to  wblcb  plain- 
tiff in  error  excepted,  and  filed  its  petition  In 
this  court,  seeking  to  reverse  the  Judgment  of 
the  circuit  court 

J.  H.  Collins  and  Frank  A.  Davis,  for  plain- 
tiff in  eriOT.  Powell  &  Minalian,  for  defend- 
ant in  OTor. 

PER  CURIAM.  That  sections  4987.  4988, 
Rev.  St,  apply  to  proceedings  in  drror,  was 
held  by  this  court  in  Boss  v.  Wlllet,  54  Ohio 
St  — ,  42  N.  E.  697.  In  that  case  a  sum- 
mons In  error  hod  been  Issued  within  the  six 
montbs,  and  served  by  an  officer  not  qualified 
to  make  the  service,  and  upon  motion  the 
service  was  set  aside,  and  on  tbe  next  day  an- 
other sumons  was  Issued  and  properly  served; 
but  this  last  summons  was  Issued  and  served 
after  the  expiration  of  the  slx-montbs  limita- 
tion, but  within  sixty  days  after  the  attempt 
to  commence  the  action  by  the  Issuing  and 
service  of  the  first  summons.  In  the  case  at 
bar  the  summons  was  not  caused  to  be  Issued 
within  the  six  months  allowed  by  section  U723, 
Rev.  St,  but  the  petition  in  error  and  the 
praecipe  were  filed  within  such  six  months. 
The  question,  therefore,  is  whether  the  filing 
of  the  petition  in  error  and  prsecipe  for  a  sum- 
mons is  an  attempt  to  commence  an  action, 
and  whether  the  party,  by  such  filing  of  peti- 
tion and  prsecipe,  can  be  said  to  have  dili- 
gently endeavored  to  procure  a  service.  It  is 
the  diligent  endeavor  to  procure  a  service  that 
brings  tbe  case  within  the  saving  provisions 
of  section  4988,  and  it  cannot  be  said  that  there 
is  diligent  endeavor  to  procure  service  when 
no  summons  h&a  been  Issued  to  be  served 
upon  any  one.  If  a  summons  has  been  caused 
to  be  issued,  thc-re'  can  be  an  endeavor  to  pro. 
cure  service  of  such  summons;  but  where  no 
Humnions  has  been  caused  to  be  issued,  there 
can  be  no  endeavor  to  procure  a  service.  The 
burden  of  causing  a  summons  to  be  Issued  Is 
cast  upon  the  plaintiff  In  error,  and.  as  no  sum- 
mons was  caused  to  be  Issued  In  this  case, 
there  was  no  endeavor  to  procure  the  service 
of  summons;  and  therefore  the  plaintiff  In 
error  does  not  bring  Itself  within  the  saving 
provisions  of  section  ^SS,  and  the  circuit 
court  was  right  In  dismissing  the  petition  In 
error.   Judgment  affirmed. 
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(K  Oblo  St.  478} 

PHILLIPS  et  iL  T.  HEBBON  et  aL 

(Supreme  Conrt  of  Ohio.    Dee.  15,  1886.) 

Will— CoNBTKuoTioK— Gktailhkkt  or  Rial  Es- 
tate—Extent  OF  Ikhibition. 

1.  The  act  to  restrict  the  entailment  of  real 
estate  (Bct.  St  8  4200)  sapersedea  the  rule  of 
the  common  law  vpon  the  subject 

2.  It  Inhibfta  only  deTiaea  to  peraoaa  who  are 
in  fact  more  remote  than  the  Immediate  issue 
of  persons  ia  being  at  the  death  of  the  testator. 

3.  Within  the  meaning  of  the  act  a  ehild  In 
Qtero  at  the  testator's  death  li  Ut  belnc* 

(Srllabaa  by  the  Court.) 

Error  to  superior  court  of  Olnclnnatl. 

Action  by  Ovid  P.  Phillips  and  others  against 
John  W.  Herron  and  others  to  construe  a  wllL 
From  the  Judgmrat*  plalntlfflB  bring  »ror. 
Affirmed. 

This  Bult  concenu  real  estate  only,  and  In- 
Tolres  the  right  and  duty  of  tlie  trustees  un- 
der the  will  of  Thomas  PhUIips,  deceased,  to 
carry  out  all  of  Its  tmua,  including  the  follow- 
iDg:  "(3)  My  said  trustees  shall,  from  time 
to  time,  pay  over  one-third  of  tbe  net  in- 
come  arising  from  the  said  two-thirds  of  my 
estate  to  my  son,  Oeoj^e,  during  his  natural 
life,  and  at  his  death  to  hia  children,  or  the 
surrlTors  of  them.  In  equal  shares  during  the 
natural  life  of  each  of  them.  In  the  case  of 
the  death  of  either  of  the  children  of  my  son. 
Geoig^  without  lawful  Issue,  the  share  of 
such  child  shall  go  to  his  brothers  and  slstera 
during  their  lives,  and  to  the  Issue,  If  any. 
In  fe^  of  any  that  may  be  dead;  and.  In  case 
of  the  death  of  all  of  said  children  without 
lawful  Issue,  then  the  said  aharea  shall  be 
held  by  said  trustees  tn  trust  txa  the  same 
purposes  as  bwdnafter  provided  for  the  re- 
maining two-thirds;  but  hi  case  of  the  death 
of  either  of  the  children  of  my  son,  George, 
leaving  Issue,  such  Issue  shall  receive,  as  own- 
er in  fee,  the  share  of  said  trust  fund  of  which 
said  children  had  the  income."  The  testator 
died  In  March,  1870.  His  son,  George,  died  in 
March,  1873,  leaving,  surviving  him,  five  chil- 
dren the  youngest  of  whom,  Maurice  Dudley 
Phillips,  was  bom  In  September,  1870.  A 
statement  of  other  facts  would  only  Impose 
the  duty  of  ahowlpg  that  they  are  immate- 
rial 

Thomas  McDougall  and  Alfred  Cassatt,  for 
plaintiffs  in  error.  W.  C.  Herron  and  Wm. 
WorthlngtoD,  for  defendants  In  error. 

SIIAUCK,  J.  {after  stating  the  facts).  It 
Is  admitted  by  all  concerned  that  the  rriislees 
are  seeking  to  pursue  strictly  the  terms  of 
their  trust,  as  defined  in  the  will  of  Thomas 
Pbilllpa,  If  the  foregoing  provision  of  that  will 
Is  valid  in  all  respects.  But  the  plaintiffs  In 
error  contend  that,  in  so  far  as  it  attempts  to 
devise  an  estate  to  the  great  grandchildren  of 
the  testator,  It  Is  void,  because  In  violation  of 
the  laws  of  the  state  to  restrict  the  entail- 
ment of  real  estate,  and  that,  In  consequence 
thereof,  the  estate  remains  absolute  In  the 
Issue  of  the  first  donee  In  talL-  Our  statute 


upon  the  subject  (Bev.  St.  |  4200),  passed  De- 
cember 17,  1811  (Swan  &  C  550),  Is  as  fol- 
lows: "No  estate  In  fee  simple,  fee  tall,  or  any 
lesser  estate  in  lands  or  tenements  lying  with- 
in this  state,  shall  be  given  or  granted  by  deed 
or  will  to  any  person  or  persona  bat  such  as 
are  In  being,  or  to  the  hnmediate  issue  or  de- 
scendents  of  such  as  are  In  being  at  the  time 
of  making  such  deed  or  .will;  and  all  estates 
given  In  tall  shall  be  and  remain  an  absolute 
estate  In  fee  simple  to  the  Issue  of  the  first 
donee  In  talL"  While  It  Is  true  that  this  ia 
not  an  enabling  act.  it  Is  a  limitation  npon 
the  general  authority  to  devise  "at  will  and 
pleasure  *  *  *  all  estates  In  lands,  ten- 
ements," etc,  conferred  by  the  act  of  Febru- 
ary 18, 1808  (Chase's  St  571;  Bev.  St  16914). 
If  the  devise  In  question  is  not  within  the 
limitation,  It  Is  valid  under  the  general  author^ 
Ity.  This  supersedes  inquiry  as  to  the  Scope 
of  the  rule  of  the  common  law  upon  the  sub- 
ject. The  statute  does  not  contemplate  mere 
possibilities.  It  forbids  devises  to  persona 
who  are  In  fact  more  remote  than  the  Imme- 
diate issue  of  persons  m  being  at  the  time  of 
the  testator's  death.  That  further  issue  of 
the  first  donee  In  tail  might  come  into  being  la 
Immaterial.  In  this  view.  It  Is  clear  that  the 
will  contemplates  no  contingency  in  which  the 
fee  should  ve&t  In  any  one  more  remote  than 
the  immediate  Issue  of  a  pa;son  In  being  at  the 
time  of  the  testator's  death.  If  the  youngest 
son  of  George  was  then  In  being. 

Maurice  Dudley,  at  the  time  of  the  testa- 
tor's death,  was  en  voitre  sa  mere.  To  aay 
that  he  was  "In  being"  Is  only  to  give  unre- 
stricted significance  to  a  term  used  In  the  stat- 
ute without  restricting  qualifications.  Fetal 
existence,  In  statutes  upon  this  general  sub- 
ject, Is  r^iarded  as  being.  Gray,  Perp.  1 220; 
Starling's  Ex'r  t.  Price,  16  Ohio  St  29;  Tor- 
ley  T.  Turley,  U  OhIo.St  173;  McArthnr  r. 
Scott.  113  n.  S.  340,  5  Sup.  Ct.  652. 

Since  all  the  gteaX  grandchildren  of  the  tes- 
tator may  take  according  to  the  terms  of  the 
devise^  It  Is  not  necessary  to  consider  the  prop- 
osition that  they  take  as  a  dasa.  Judgment 
affirmed* 


(m  m.  s64> 
VIDEB  T.  CITY  OP  CHICAGO.!' 
(Supreme  Court  of  Illinois.    May  1%  1896.) 

IKTCRCST— When  Rbcovehabls  against  Mohioi- 

rxL  Cohpdkatio:; — Oi^latiko  Collbo> 
Tios  OF  Assessments. 

1.  A  contract  for  street  improvement  provided 
that  the  contractor  should  make  no  claim 
apainst  the  city  in  any  event  except  for  the  col- 
lection of  the  special  asHessmenta,  and  that  tlie 
cit^  would  not  be  liable  in  any  event  becuaae  of 
tlif'ir  iuvslidily,  or  failure  to  collect  the  same. 
After  the  work  was  done,  the  city  coaucil,  by 
resolution,  directed  all  proceedings  for  the  col- 
lection of  the  assessment  stayed,  and  the  assess- 
ment was  not  collected  for  at  least  one  year  aft- 
er it  should  hare  been  collected.  BeUi,  that  tlw 
contractor  was  not  entitl^  to  collect  from  the 
city  Interest  on  the  assesameDts  for  tlie  time 

1  Behearing  denied  January  14, 1S9T. 
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their  collection  was  delayed,  under  the  atatate 
providing  for  interest  where  money  is  withheld 
by  an  unreasonable  and  Texatious  delay  of  pay* 
ment.  60  lU.  App.  695,  affirmed. 
-  2.  The  condact  of  the  city  in  directing  the 
collection  of  assessment  to  be  stayed  was  not  so 
far  tortions  as  to  render  the  city  liable  for  In- 
terest on  the  assessments  daring  the  time  their 
(Mtllection  was  delayed. 

3.  A  municipal  corporation  is  not  liable  for 
Interest  ou  claims,  in  the  absence  of  a  contract 
proTidinB  therefor,  exc«>t  where  money  la 
wrongfully  obtained  and  illegally  withheld  oy  it 
60  111.  App.  505,  affirmed. 

Error  to  appellate  court,  First  district. 

Action  by  Olat  Vtder  against  the  city  of 
Chicago  to  collect  interest  on  special  assess- 
ments levied  to  pay  for  a  stpreet  improve- 
ment made  by  plaintiff  as  contractor  with 
defendant  There  was  a  Judgment  of  the 
appellate  conrt  (60  111.  App.  505)  affirming 
a  Judgment  In  favor  of  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

H.  H.  Anderson,  tot  plaintiff  In  error. 
Wm.  O.  Beale,  Geo.  A.  Da  Puy,  and  Wm.  H. 
Arthur,  for  defendant  in  error. 

ORAIO,  0.  J.  The  record  contains  an 
agreed  statement  of  facts  upon  which  the  ac- 
tion is  predicated,  from  which  It  appears  that 
in  May,  1887,  special  assessment  proceedings 
were  instituted  In  Cook  county  by  the  city 
to  pay  for  the  Improvement  of  a  certain  av- 
enue. By  the  assessment  roll  It  appeared 
that  the  benefits  to  private  property  by  the 
improvement  amounted  to  the  sum  of  $23,- 
948.86,  and  public  benefits  ¥10,793.26.  In 
January,  1889,  the  roll  was  conflrmed,  and 
on  November  7,  1889,  certified  to  the  city 
collector  for  collection.  On  the  26th  of  No- 
vember, plaintiff  entered  Into  a  written  con- 
tract with  the  dty  to  do  the  work  required 
by  the  ordinance  for  ¥16,865.41.  The  con- 
tract provided  that  the  money  should  be  paid 
out  of  the  proceeds  of  the  special  assessment; 
the  party  of  the  first  part,  the  plaintiff, 
"agreeing  hereby  to  make  xto  claim  against 
the  city  in  any  event,  except  from  the  collec- 
tion of  the  special  assessment  made  or  to  be 
made  for  the  said  Improvement,  and  to  take 
all  risk  of  the  invalidity  of  any  such  special 
assessments,  and  the  said  party  of  the  sec- 
ond part,  city  of  Chicago,  not  to  be  liable  in 
any  event  by  reason  of  the  Invalidity  of  spe- 
cial assessments,  or  any  of  them,  or  of  the 
proceedings  therein,  or  for  failure  to  collect 
the  same."  It  also  appears,  from  the  agreed 
statement  of  facts,  that  in  April,  1890,  the 
city  council,  by  resolution,  directed  all  pro- 
ceedings for  the  collection  of  the  assessment 
stayed,  which  was  accordingly  done  by  the 
city  authorities,  so  that  the  assessment  was 
not  collected,  so  as  to  be  available  for  the 
payment  of  the  plaintiff's  claim  under  the 
contract,  for  at  least  one  year  after  it  should 
have  been  collected,  and  the  plaintiff  was 
thereby  deprived  of  the  use  of  the  amount 
so  due  him  for  one  year  from  the  time  it 
should  have  been  paid  him,  and  his  loss 
tbereby  was  equal  to  6  per  cent,  of  the  sum 
46N.B.— 46 


SO  withheld.  The  plaintiff  has  been  paid  the 
contract  price,  but  no  Interest  or  other  com- 
pensation for  the  use  of  the  money  due  him 
during  the  period  he  was  so  deprived  thereof 
or  his  consequent  loss.  On  a  trial  of  the 
cause  In  the  circuit  court  without  a  jury. 
Judgment  was  rendered  in  favor  of  the  de- 
fendant, which,  on  appeal,  was  affirmed  In 
the  appellate  court. 

It  Is  first  claimed,  as  plaintiff  was  deprived 
of  the  use  of  the  money  due  under  hia  con- 
tract with  the  city  for  one  year  by  the  action 
of  the  city  council  of  Chicago,  he  may  re- 
cover the  amount  of  his  loss  as  Interest  un- 
der that  clause  of  the  statute  providing  for 
interest  where  money  is  withheld  by  an  un- 
reasonable and  vexatious  delay  of  payment 
In  order  to  recover  under  this  statute,  money 
must  be  withheld  by  an  unreasonable  and 
vexatious  delay  of  payment  after  it  becomes 
due.  Here  there  was  no  agreement  to  pay 
interest.  The  money  under  the  contract  was 
payable  out  of  the  special  assessments,  and 
could  not  be  due  until  collected  by  the  tax 
collectors.  Under  the  special  asRessraent 
proceedings,  and,  as  appears,  as  soon  as  col- 
lected, the  money  was  paid  over.  Under 
such  circumstances,  we  perceive  no  ground 
upon  which  It  can  be  held  that  there  was 
such  an  unreasonable  and  vexatious  delay  of 
payment  as  would  authorize  payment  of  in- 
terest The  payment  may  have  been  delay- 
ed for  the  reason  the  special  assessments 
were  not  collected  as  soon  as  they  should 
have  been,  but  that  has  no  bearing  on  the 
question  of  plalntifTs  right  to  recover  inter- 
est under  the  statute.  But  aside  from  this 
position,  a  municipal  corporation,  under  the 
uniform  ruling  of  this  court  is  not  liable  to 
pay  interest  in  the  absence  of  an  express 
agreement.  City  of  Pekin  v.  Reynolds,  31 
lib  520t  City  of  Chicago  v.  People,  56  111. 
327.  In  the  latter  case  it  is  said:  "There 
Is  no  express  agreement  on  the  part  of  appel- 
lant to  pay  interest.  Zn  such  case  appellant 
being  a  municipal  corporation,  Is  not  liable 
to  pay  Interest  City  of  Pekin  v.  Reynolds, 
31  III.  530.  The  clause  of  the  contract  provid- 
ing that  contractors  should  receive  damages, 
which  the  city  might  collect  of  the  property 
owners,  to  a  certain  extent,  Is  not  equivalent 
to  an  agreement  to  pay  interest"  The  same 
doctrine  has  been  declared  In  other  states. 
Friend  v.  City  of  Pittsburg,  131  Pa.  St.  305, 
18  AtL  1060;  Donnelly  v.  City  of  Brooklyn, 
121  N.  Y.  9.  24  N.  E.  17. 

But  It  is  claimed,  in  the  argument  if  plain- 
tiff is  precluded  from  recovering  his  loss  as 
interest,  the  conduct  of  the  city  of  Chicago 
was  so  far  tortious  as  to  render  the  city  lia- 
ble for  all  damages  sustained  for  being  de- 
prived of  his  money  for  one  year.  Where 
money  has  been  wrongfully  obtained  and  il- 
legally withheld  by  a  municipal  corporation, 
the  party  entitled  may  recover  the  money, 
and  Interest  in  the  way  of  damages.  La 
Salle  Co.  V.  Simmons,  5  Gllman,  520.  So,  In 
Bourland  t.  Peoria  Go^  16  IlL  D89^  whoe  the 
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county  sold  eertftin  lands  to  one  person,  re- 
ceived payment,  but  did  not  convey,  and 
subsequently  sold  and  conveyed  the  lands  to 
another,  the  county  was  held  liable  to  refupd 
the  money  received,  and  Interest,  as  for  a 
breach  of  trust.  In  Pike  Co.  T.  Hosford,  11 
111.  170,  the  question  arose  whether  the  coun- 
ty was  liable  for  Interest  on  money  doe  on 
-a  contract,  and  It  was  held  that  counties  are 
not  liable  to  pay  interest  on  those  contracts, 
except  In  pursuance  of  an  express  a^ement 
to  do  so.  Id  the  decision  of  the  case  the 
court  referred  to  La  Salle  Co.  v.  Simmons, 
0  Gllman,  520,  where  the  county  was  held 
liable  for  interest  when  it  bad  obtained  mon- 
ey without  authority  o£  law  or  color  of  right, 
and,  after  distinguishing  the  two  cases,  said: 
"The  conclusion  to  be  drawn  from  these  de- 
cisions Is  that  counties  do  not  pay  interest  on 
their  contracts,  except  In  pursuance  of  an  ex- 
press agreement  to  do  so,  but  that,  In  actions 
originating  In  torts,  they  are  liable  to  the 
same  extent  as  private  persons." 

It  was,  no  doubt,  the  duty  of  the  city  of 
Chicago,  after  entering  Into  the  contract 
with  plaintiff  in  error,  to  proceed  with  rea- 
sonable diligence  In  the  collection  of  the  spe- 
cial assessments  from  which  he  was  to  de- 
rive pay  for  the  improvement  he  had  agreed 
to  construct  for  the  city.  But  was  the  pas- 
sage of  a  resolution  by  the  city  council,  dl- 
recUng  all  proceedings  for  the  collection  of 
the  assessment  stayed,  such  a  wrongful  act, 
or  such  an  act  of  tort,  as  to  render  the  city 
liable  for  Interest?  The  passage  of  the  res- 
olution by  the  city  was  a  clear  riolatlon  of 
duty  which  the  city  owed  to  plaintiff  In  er- 
ror, but  the  action  was  not  fraudulent,  nor 
did  it  render  the  city  guilty  of  a  tort.  The 
plaintiff  In  error  did  not  lose  the  amount  of 
money  he  was  to  receive  under  the  contract, 
or  any  part  of  it.  Through  the  action  of  pie 
city  he  was  delayed,  as  shown  by  the  stipu- 
lation, about  one  year  in  obtaining  his  mon- 
ey. In  City  of  Chicago  v.  People,  48  IlL  416, 
where  there  was  a  failure  to  collect  a  portion 
of  the  assessment,  causing  a  greater  delay  in 
payment  of  the  contractor  than  in  this  case, 
it  was  held  that  the  delay  did  not  render  the 
city  liable  to  pay  the  deflclency,  and  a  man- 
damus to  compel  the  city  to  make  payment 
was  denied.  If  there  was  no  breach  of  duty 
in  that  case,  upon  what  ground,  It  may  be 
asked,  can  the  city  in  this  case  be  held  guilty 
of  a  tort?  In  City  of  Chicago  t.  People,  56 
IlL  327,  where  a  proceeding  by  mandamus 
was  Instituted  by  a  contractor  to  compel  the 
city  to  pay  a  balance  due  on  an  assessment 
which  it  bad  failed  to  collect  from  property 
assessed,  the  court  held  the  city  personally 
liable  to  pay  the  contractor  the  deficiency 
which  arose  from  the  failure  of  the  city  to 
collect;  but  at  the  same  time  the  court  held 
that  Interest  could  not  be  collected  from  the 
city,  and  reversed  the  Judgment  solely  on  the 
ground  that  Interest  had  been  allowed  in  the 
enp^or  court.  The  principle  which  under- 
lies the  dedalon  in  that  caM  appUee  hOB, 


While  we  do  not  regard  the  city  free  from 
blame  in  the  adoption  of  the  resolution 
which  delayed  the  collection  of  the  assess- 
ment, at  the  same  time  its  action  did  not 
amount  to  a  tort,  and  it  cannot  be  held  liable 
for  damages  In  the  form  of  interest  The 
Judgment  of  the  appellate  court  wUl  tie  Mt' 
firmed.  Affirmed. 

aw  hl  S80 

ANGELO  et  al.  T.  ALDRIDGB.1 
(Supreme  Court  of  nimoia.    Nov.  10, 1806.) 
BqDiTZ— FLBAnmofr-AUBitDHBirr  as  to  Kelisf 
Dbiundbd— Res  Judicata. 

1.  Where  a  decree  for  plaintiff  in  a  suit 
■gainst  a  coteoant  for  an  accoanting,  and 
against  another  person  to  set  aside  a  tax  deed 
as  a  cloud  on  the  Utle^  Is  rerersed,  and  the 
cause  remanded,  with  leave  to  amend  the  Read- 
ings, plaintiff  may  add  to  her  amended  Dili  a 
prayer  for  partition  on  the  same  allegations  oC 
title  set  oat  in  the  oiiginal  bill. 

2.  In  a  suit  against  a  co-tenant  for  an  ac- 
counting and  for  partition,  and  against  another 
person  to  set  aside  a  tax  deed  as  a  cloud  on 
the  title,  a  valid  decree  in  a  former  action  by 
plaintiff  against  her  co-temmt  for  an  accounting, 
awarding  the  former  a  certain  sum  as  her  share 
of  the  rents  and  profits.  Is  condnsiTe  agahist 
the  iattMT,  If  inopeily  pleaded. 

Appeal  from  drcnit  court,  Morgan  oonnty; 
George  W.  Herdman,  Judge. 

Bin  by  Charlotte  Aldridge  against  William 
H.  Angelo,  Sr.,  and  oQien.  fi>r  partitfoo,  and 
for  other  relief.  From  a  decree  for  plaintiff, 
defendants  aK>eaL  AiHrmed. 

Wm.  A.  Onwiey,  (or  aiqpellantib  Uorrison  At 
Worthlngton,  for  appellee. 

CABTWBIGHT,  J.  A  decree  In  favor  of 
pellee  was  reversed  by  this  court,  and  the  cause 
vi'as  remanded  to  the  circuit  court,  with  leave 
to  the  parties  to  amend  Uieir  pleadings.  An- 
gelo T.  Angelo,  140  HI.  628,  35  N.  E.  229.  The 
cause  having  beea  lelnrtated  In  the  drci^t 
court,  appellee  filed  an  amended  bill,  making 
the  same  aTerments  concerning  title  as  hef  ore^ 
and  asking  for  a  partition  of  the  life  estate  of 
which  she  and  bet  tanaec  husband.  William  H. 
AngelOk  Sr.,  ^hm  of  the  appellants,  were  tenants 
In  common.  An  accounting  at  rrats  and  iH-oflts 
was  also  asked  for,  and  It  was  alleged  that  she 
had  filled  a  bill  and  obtained  a  decree  againat 
said  WllUam  H.  Angelo.  Sr.,  June  25, 1880,  for 
jFf^-48,  aa  her  share  of  said  rents  and  profits, 
and  tliat  he  had  continued  to  occupy  the  prem- 
ises after  the  entry  of  said  decree,  and  was  lia- 
ble to  her  fcH*  one-half  of  the  rents  and  proAti 
after  such  decree,  tn  addition  to  the  amount  of 
the  decree.  The  amended  bill  also  charged  that 
the  tax  title  of  the  ai^llaiit  Mary  Stewart  was 
invalid,  and  prayed  to  have  It  declared  null  and 
void  on  equitable  terms.  The  blU  was  answer- 
ed, and  the  cause  was  heard  <hi  i»roofs  taken 
before  the  master.  The  court  decreed  a  parti- 
tion according  to  the  prayer  of  the  amended 
bill,  and  allowed  to  complainant  the  amount  ot 
her  former  recovery,  by  the  decree  of  June  25, 

a  Behearing  denied  Jannaiy  ID,  1887.  . 
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IRK),  for  ber  share  of  tbe  rents  and  profita, 
which  a  Hen  est  tin  interest  of  ber  co-ten- 
ant, Imt  made  no  fnrOier  allowaiice  for  renti 
or  profltfl.  The  tax  title  waa  ordered  set  aside 
inwn  payment  at  V1M.07,  to  the  d^endant 
Mary  Stewart,  and  the  decree  In  that  respect 
la  conceded  to  be  right  The  conunlsslonem 
ha  Ting  reported  that  the  premises  were  not  sns- 
ceptJble  of  division,  and  having  TOlned  the  life 
estate  at  f 1,000,  a  decree  for  sale  waa  entered, 
and  the  master  was  ordered  to  pay  out  of  the 
proceeds— First,  the  costs;  second,  the  amount 
doe  the  defendant  Mary  Stewart  for  her  tax 
title;  third,  to  complainant  one-half  the  bal- 
ance, and  out  of  the  other  half  the  amount  of 
said  decree  and  Interest,  and.  If  anything  should 
remain,  to  pay,  it  to  defendant  WnUam  H.  An- 
gelo.  Sr. 

It  is  first  contended  that  the' leave  ^ven  to 
amend  pleadings  in  the  cader  of  this  conrt  re- 
manding the  cause  did  not  authorize  the  addi- 
tion, way  of  amendment  to  the  bill,  of  a 
prayer  for  partition.  The  original  tdll  set  ont 
the  titles  of  the  parties,  and  [vayed  tor  an  ac- 
counting and  the  removal  of  the  doud  upon  tbe 
tltl&  The  addition  of  the  prayer  for  partition 
upon  the  same  facts  alleged  aa  to  title  waa 
dearly  within  tiie  leave  granted. 

It  is  farther  contended  that  the  defendant 
William  H.  Angelo,  Sr.,  was  not  botmd  to  ac- 
count to  the  complabiant,  as  his  co-tenant,  for 
rents  and  profits.  The  court  allowed  mly  the 
amount  of  the  decree  of  June  25,  1880,  and 
seeme  to  have  agreed  with  the  contention,  by 
denying  the  dalm  fbr  rents  tince  that  time. 
That  decree  was  entered  1^  a  ocurt  of  compe- 
tent jurisdiction,  upon  personal  service  and  ap- 
pearance in  a'contested  etAt  between  the  par- 
ties, and  was  binding  upon  them  and  the  court 
In  this  STdt.  It  was  prop^i^  fdeaded,  and  there 
was  no  ground  <ni  which  it  could  be  disallowed. 
With  its  correctness,  neither  that  court  nor  this 
has  anythli^c  to  do,  but  must  enftnoe  it  as 
made. 

An  objection  Is  made  because  the  court,  In 
this  decree,  did  not  allow  to  William  H.  Angelo, 
Sr.,  a  boroestedd.  If  he  claimed  a  homestead, 
it  was  nece^ry  for  him  to  aver  In  his  answer 
Buch  facts  as  would  show  his  right  to  it  This 
he  did  not  do,  and  the  averments  do  not  raise 
the  questbm  whether  he  could  assert  a  right  of 
homestead  In  the  common  property,  against  bis 
fc-rmer  wife  and  co-tenant,  but  are  Inconsistent 
wltb  such  a  claim.  M(»eover.  the  evidence  did 
hot  prove  the  Acts  necessary  to  the  existence 
of  a  homestead  !n  other  cases. 

It  is  also  objected  that  the  court  failed  to  al- 
low William  H.  Angelo,  Sr.,  for  hnprovcmentB, 
taxes,  and  repairs.  This  claim  is  answered  by 
the  former  decree,  up  to  the  date  d  its  entry. 
The  amount  of  that  decree  was  found  due  after 
deducting  all  claims  of  that  cbaracto:.  Since 
that  decree  the  taxes  were  paid  by  Mary  Stew- 
art, and  were  allowed  to  ber,  and  there  Is  no 
evidence  of  any  im^ovements  or  repairs  by 
him  since  that  time. 

Whatever  <rf  hardship  tiiera  may  be  In  the 
case,  the  court  is  powerless  to  relieve  against 


TbB  fonner  decree  baa  never  been  set  aside  or 
annulled,  and  Its  bindfiv  force  cannot  be  ques- 
tioned. The  decree  will  be  allinijied.  Affirmed. 

aM  in.  4i» 

PBOPLn  V.  WSiBBK.1 
(Supreme  Oonrt  of  XlUnols.    Mny  12, 1890.) 

DrAINAOB  ASdBaSMBMTfi— FuitECLOSUKB  OF  Lie\ — 

Fakties  —  Inbtallmbntb  — Interest  —  Juno- 

H8NT  OF  FORPEITURB — CoLLATEIIAL  ATTACK. 

1.  Rev.  St  18JS9,  c.  120,  §  253,  authoriziDg 
foreclosure  of  liens  for  taxes  by  suit  in  eaui^ 
in  the  name  of  the  people,  is  applicable  to  lieils 
for  drainage  taxes  tnenrrea  under  Drain^e  Act 
May  29.  1879. 

2.  An  action  to  foreclose  a  lien  for  drainage 
taxes  incurred  under  Drainage  Act  May 
1879,  is  properly  brought  in  the  name  of  the 
people  alone,  and  not  in  their  name  for  the  use 
of  the  drainage  district,  since  section  84  made 
them,  and  not  the  drainage  district  responsible 
for  the  collection  and  distribution  of  snch  taxes. 

3.  Under  Rev.  St.  c.  120,  8  253,  authorizing 
foreclosure  of  tax  liens  when  taxes  for  two  or 
more  years  on  the  same  land  have  been  forfeited 
to  the  state,  does  not  require  separate  Judg- 
ments of  forfeiture  tor  each  year,  but  a  single 
Judgment  forfeiting  the  taxes  for  two  previous 
years  is  sufficient. 

4.  The  wife  is  not  a  necessary  party  to  an  ac- 
tion- to  foreclose  a  lien  against  the  homestead 
for  taxes. 

5.  Mortgagees  are  not  necessary  parties  to  an 
action  to  foreclose  a  lien  tar  taxes  against  the 

horoestoad. 

6.  Where  drainage  commissioner^  the  own- 
ers of  the  land,  and  the  holders  of  bonds  Is- 
sued on  a  drainage  assessment  agreed  to  a 
compromise  order  tor  the  issuance  of  new  bonds 
on  a  reassessm^t,  the  bondholders  to  surrender 
the  old  bonds  at  65  per  cent,  of  their  face  value, 
and  to  extend  the  time  for  their  payment,  a 
landowner,  who  was  also  a  commissioner,  was 
estopped,  as  against  the  bondholders,  from 
elaimmg  that  the  assessment  was  irregiuar. 

7.  Under  Drainage  Act  1879,  §  31,  aa  amend- 
ed by  Act  1885j  making  assessments  for  bene- 
fits payable  In  installments,  which  shall  draw 
interest  from  confirmation  until  paid,  where  an 
assessment  is  made,  payable  in  installments.  In- 
terest on  all  Installments  may  be  allowed  from 
the  date  of  confirmation  of  the  assessment. 

8.  A  judgment  of  the  county  court  forfeiting 
land  for  taxes  is  not  subject  to  collateral  attack 
in  an  action  to  enforce  the  lien  therefor, 

9.  In  an  action  to  foreclose  a  lien  for  taxes 
forfeited  by  judftment  of  the  county  court,  the 
amount  for  which  judgment  of  forfeiture  was 
entered  Is  conclusive  as  to  the  amount  for  which 
the  lien  must  be  foreclosed. 

Appeal  from  circuit  court,  Adams  county; 
Oscar  P.  Bonney,  Judge. 

Action  by  the  people  against  Charles  W. 
Weber.  From  a  Judgment  of  foreclosure, 
all  parties  appeal.  Modified. 

Albert  Afcers  and  Geo.  Edmunds,  for  the 
People.    Sprigs  &  Anderson,  for  appellee. 

CARTWRIGHT,  J.  Appellants,  by  Albert 
Akers,  state's  attorney  of  Adams  county, 
filed  a  bill,  under  section  253,  c.  120,  of  the 
Revised  Statutes,  to  foreclose  a  Hen  against 
lands  of  appellee  for  drainage  taxes  In  the 
Indian  Grave  drainage  district.  In  said  coun- 
ty. The  amount  claimed  by  the  bill,  for 
which  It  was  alleged  the  lands  had  been  for- 

1  Rehearing  denied  January  14,  1897. 
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felted  to  the  state,  was  ?29S.32.  On  a  taeai^ 
lug  the  court  entered  a  decree  of  foreclosni-e 
for  the  sum  of  $168.67,  and  both  parties  as- 
signed errord.  It  Is  claimed  on  the  part 
of  appellanta  that  the  circuit  court  erred  In 
allowing  onl7  a  portion  of  the  Judgment  of 
the  county  conrt  against  tiie  lands,  while 
the  cross  errors  questioned  the  right  to  a 
decree  of  foreclosure  for  any  sum.  The 
cross  errors  will  be  first  noticed,  since  they 
attack  the  whole  claim  made  under  the  bUL 

The  first  claim  made  by  Appellee  is  that 
section  253  of  chapter  120  does  not  author- 
ize a  forecloBure  for  drainage  taxes.  The 
Indian  Grave  drainage  district  was  organ- 
ized under  the  act  of  1879,  providing  for  the 
construction,  reparation,  and  protection  of 
drains,  ditches,  and  levees;  and,  under  that 
act,  it  has  been  held  that  a  foreclosure  may 
be  had  under  section  253.  The  bill  was 
therefore  properly  filed  under  that  section. 
Oauen  v.  Drainage  Dlst  131  111.  446, 23  N.  Q. 
633;  People  v.  Henckler,  137  IlL  580.  27  N. 
E.  602;  Sennott  t.  Drainage  Dist,  165  Dl. 
96,  39  N.  E.  .567. 

The  right  to  file  the  bill  In  the  name  of  the 
people  alone  is  also  questioned,  on  the  ground 
that  the  county  had  no  interest  In  the  taxes, 
and  that  the  bill  should  have  been  for  the  use 
of  the  drainage  district  The  county  was 
Interested  in  the  foreclosure,  to  the  extent 
of  the  costs  of  the  judgment  In  the  county 
court;  and,  as  to  the  tax,  section  34  of  the 
drainage  act  provides  for  the  return  of  de- 
linquent lands  to  the  county  collector,  and 
for  like  proceedings  for  the  collection  of  de- 
linquent assessments  as  In  ordinary  collec- 
tions of  state  and  county  taxes  by  county 
collectors.  The  people  have  assumed  the 
burden  of  collecting  and  distributing  taxes 
of  this  character.  Section  253  of  chapter 
120,  providing  for  the  foreclosure,  requires 
the  lien  to  Ite  foreclosed  in  the  name  of  the 
people  of  the  state  of  Illinois,  and,  when 
taxes  are  collected  by  such  foreclosure  pro- 
ceedings, they  are  required  to  be  paid  to  the 
county  collector,  to  be  distributed  by  him 
to  the  respective  authorities  entitled  there- 
to. The  bill  was  filed  In  the  manner  re- 
quired by  these  sections  of  the  statute. 

A  further  claim  is  made  that  the  bill  could 
not  be  filed  until  there  had  been  forfeitures 
In  two  separate  years.  But  this  claim  is 
not  sustained  by  the  statute,  which  requires 
that  taxes  for  two  or  more  years  upon  the 
same  description  of  property  shall  bave 
been  forfeited  to  the  state.  The  taxes  must 
be  for  two  or  more  years,  but  It  Is  not  re- 
quired that  there  shall  be  forfeitures  occur- 
ring in  different  years.  There  was  a  judg- 
ment In  the  county  court,  and  a  forfeiture. 
In  1393,  which  were  In  some  respects  irregu- 
lar, and  perhaps  insufficient;  but  In  1894 
there  was  a  valid  Judgment  ror  the  sum  of 
$298.32,  under  which  the  premises  of  appel- 
lee were  forfeited  to  the  state  for  the  taxes 
of  the  two  previous  years.  This  was  all 
chat  was  required. 


Appellee  testified  at  the  hearing  that  be 
was  married,  and  resided  with  nls  wife  on 
the  premises  in  question,  and  that  there 
were  two  mortgages  on  the  property.  He 
Insists  that  hla  wife  was  a  necessary  party, 
on  account  of  the  homestead  right,  and 
that  the  mortgagees  should  also  have  been 
made  parties  defendant.  The  homestead  Is 
not  exempt  from  the  Uen  for  taxes,  and 
that  Uen  Is  snperior  to  all  others.  The  in- 
terest of  the  wife  or  the  mortgagees  could 
not,  under  any  circumstances,  or  by  any 
proof,  l>e  made  superior  to  the  lien  for  taxes; 
and,  as  that  question  could  not  be  made  the 
subject  of  litigation,  we  see  no  reason  for 
making  any  person  defendant,  except  the 
owner  In  possession  of  the  land,  who  Is  lia- 
ble for  the  taxes,  any  more  than  in  any  oth- 
er form  of  proceeding  for  the  collection  of 
such  taxes.  Every  person  interested*  in  the 
premises  must,  at  his  peril,  see  that  the 
lien  for  taxes  is  discharged. 

Appellee  contests  the  claim  made  by  the 
bill  on  the  merits,  on  several  grounds.  It 
would  be  a  sufficient  answer,  as  to  most,  and 
[lerhaps  all,  of  them,  to  say  that  he  was  con- 
cluded by  the  judgment  of  the  county  court 
agaiust  his  land.  This  Is  undoubtedly  true 
as  to  the  claims  that  the  aggregate  of  the  as- 
sessments would  produce  more  money  than 
the  debt  of  the  district  which  tbey  were 
needed  to  pay,  and  that  a  part  of  the  assess- 
ments had  been  abated  by  operation  of  law. 
If  such  defenses  existed,  they  should  have 
been  made  In  the  county  court  The  Judg- 
ment of  that  court,  acting  within  Its  jurisdic- 
tion, cannot  be  collaterally  attacked  when  a 
bill  is  filed  to  collect  it  Riebllng  v.  People, 
145  IlL  120,  33  N.  E.  1090,  and  cases  there 
cited.  If,  however,  the  Judgment  of  the 
county  court  against  the  lands  could  be  at- 
tacked for  any  of  the  reasons  alleged,  we  are 
of  the  opinion  that  such  supposed  reasons  are 
without  merit.  They  are  that  the  assess- 
ment rolls  of  benefits  returned  by  the  juries 
were  defective,  in  not  Indicating  that  the 
figures  given  refer  to  dollars  and  cents;  ttiat 
the  county  court.  In  reviewing  the  reports  of 
commissioners  appointed  to  estimate  the  ex- 
penses of  the  improvement  illegally  increas- 
ed the  amount  so  estimated;  and  that  in- 
terest not  anthorizi'd  by  law  was  included  in 
the  taxes."  Ai  i  t  llee,  in  his  answer  to  the 
bill,  stated  that  the  assessment  rolls  were  for 
certain  sums  of  money.  In  dollars  and  cents, 
of  which  certain  stated  sums  were  charged 
against  the  lands  In  question.  The  evidence 
also  showed  that  the  district  was  organized 
in  1879,  and  that  Frederick  Weber,  the  fa- 
ther of  appellee,  who  owned  the  lands  in 
question  up  to  his  death,  July  13,  1890,  was 
one  of  the  petitioners  participating  in  the 
proceedings  had.  In  1888  an  ord^  was  en- 
tered in  the  county  court,  by  consent  and 
agreement  of  the  commissioners  of  the  drain- 
age district  the  trustee  for  holders  of  bonds 
issued  by  the  district,  and  owners  of  lands 
therein,  In  which  proceeding  appeUee  ap- 
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jieared,  as  he  testified,  by  the  order  and  dl- 
rectlbn  of  hie  father.  In  this  order  were  re- 
cited the  aasessoieiits,  the  issue  of  bonds,  the 
time  when  the  lastaUmenta  of  the  assess- 
ments were  to  be  due,  and  the  amount  remain- 
ing nnpaid;  and,  for  the  purpose  of  com- 
promising exlitine  dICFerences,  It  was  order- 
ed that  the  sate  of  certain  Unds  for  taxes 
Bhonld  be  set  aside;  that  the  uniibid  install- 
ments of  said  assessments  for  iMnefltsagalust 
the  lands  in  said  drainage  district  should  be 
extended,  and  become  dne  and  p^able  in  In- 
stallments of  6  per  cent.,  commencing  Sep- 
tember 1,  1900,  ending  September  1,  1918; 
and  the  bondholders  surrendered  35  per  cent, 
of  the  bonds.  Appellee  Is  also  one  of  the 
commissioners  of  the  drainage  district  HaT- 
ing  recognized  the  validity  of  the  assess- 
ments, and  the  ditrerences  concerning  them 
having  been  compromised  by  an  arrange- 
ment under  which  the  bondholders  gave  up 
snbstantlal  rights,  we  think  that  appellee  Is 
now  estopi>ed  to  dispute  the  validity  of  such 
assessments. 

Upon  the  organization  of  the  drainage  dis- 
trict, in  1870,  the  commissioner  appointed  to 
«amlne  the  lands  reported  the  probable  cost 
of  the  work  at  $80,000,  and  the  probable  an- 
nual cost  of  keeping  the  same  In  repair  at 
¥3,500.  The  court  modified  the  report  by  fix- 
ing the  probable  cost  at  $100,000,  and  the 
probable  annual  cost  at  (5,000.  In  1881  com- 
missioners appointed  to  examine  and  report 
upon  an  application  for  a  second  assessment 
estimated  the  probable  cost  of  the  additional 
work  at  $100,000.  and  the  court  modified  It 
by  raising  the  amount  to  f  ii}0,000.  The  as- 
sessments of  benefits  were  based  upon  the 
amounts  fixed  by  the  court  In  modification 
of  the  original  reports,  and  appellee  claims 
that  they  were  invalid  for  that  reason. 
What  has  been  said  with  reference  to  the 
recognition  of  the  validity  of  the  assessments 
applies  with  equal  force  to  this  objection,  if 
It  should  be  considered  that  the  statute  did 
not  contemplate  an  increase  of  the  assess- 
ment, which  question  is  not  considered. 

It  is  argued  that  interest  was  illegally  al- 
lowed on  installments  of  the  assessments  not 
due.  Section  31  of  the  act  of  1879,  unAet 
which  the  district  was  originally  organized, 
provided  that,  in  case  the  assessment  for 
benefits  should  be  payable  In  Installments, 
they  should  draw  interest  at  the  rate  of  8  per 
cent,  per  annum  from  the  time  they  should 
become  payable.  This  section  was  amended 
in  1885  so  as  to  read  as  follows:  "In  case  the 
assessments  for  benefits  shall  be  payable  In 
installments,  such  Installments  shall  draw 
Interest  at  the  rate  of  six  per  cent  per  an- 
num from  the  time  of  confirmation  of  the  as- 
sessment until  they  are  pidd;  and  such  in- 
terest may  be  collected  and  enforced  as  part 
of  the  assessment."  At  the  time  of  the  order 
before  referred  to,  entered  by  consent  In 
1888,  the  original  division  was  set  aside,  and 
a  new  division  Into  Installments  was  made 
as  before  stated,  with  the  provision  In  the  or- 


der that  the  Installments  should  bear  and  draw 
Interest  at  the  rate  of  6  per  oeat  per  annum,  to 
be  due  and  payable  each  year,  on  the  ist 
day  of  September,  commencing  September, 
1888,  and  said  Interest  to  be  assessed  and 
collected  each  year,  the  same  as  if  an  install- 
ment The  amendatory  act  of  1885  was  then 
in  force,  and  we  think  there  was  no  error 
In  the  assessment  for  Interest. 

The  complaint  of  appellants  is'  that  the 
court  allowed  only  part  of  the  Judgment  ren- 
dered by  the  county  court  There  was  no 
want  of  Jurisdiction  in  the  county  cotut  to 
pronounce  that  judgment,  and  It  was  conclu- 
sive against  appellee.  It  could  not  be  re- 
duced in  amount  by  the  circuit  court  in  a  col- 
lateral proceeding  to  foreclose  the  lien,  and 
the  decree  should  hare  been  for  the  amount 
ot  the  Judgment  The  decree  Is  reversed, 
and  tiie  cause  remanded,  with  directions  to 
the  circuit  comt  to  enter  a  decree  of  foreclo- 
sure for  1298.32,  the  amount  of  the  Judgment 
in  the  county  court,  i^ainst  the  lands  of  ap- 
pellee, and  for  costs.  Reversed  and  remand- 
ed. 

* 

GAItTEB,  3^  took  no  part  In  the  decision 
of  this  cause. 


  (184  III.  «0) 

HBWITT  et  at  r.  6BNBRAL  BLBGTRIO 
00.1 

(Supreme  Court  of  Illinois.    Jane  11,  1896.) 
FiXTURBB  —  Lessor  and  Hobtoaobb  —  Coattbl 
mortoaoks —  a.akkowlbp0mb!(t-^ 
Attachi:;«  Chbditohs. 

1.  A  lessee  of  a  coal  mine  purchased  an  elec- 
tric mining  plant,  giving  the  vendor  a  chattel 
mortgage  thereon  to  secure  the  purchase  price 
before  it  was  attached  to  the  realty.  The  tease 
gave  the  lessee  the  option  of  purchasing  the 
mine,  and  the  lessor  attached  as  personalty 
part  of  the  plant.  Held  that,  as  between  the 
lessor  and  mortgagee,  the  property  was  person- 
al^.   61  lU.  App.  168,  affirmed. 

2.  A  chattd  mortgage  by  a  foreign  corpora- 
tion on  personalty  witbin  the  state  is  prc^rly 
acknowledged  at  its  home  office,  under  Rev.  St 
c.  05,  8  2,  providing  that  if  the  mortgagor  is  a 
nonresident  the  mortgage  may  be  acknowl- 
edged by  any  officer  authorized  to  take  acknowl- 
edgments. 

8.  Where  mortgaged  personalty  Is  seized,  un- 
der attachment  agaiait  the  mortgagor,  after 
the  mortgage  debt  was  due,  the  mortgagee  can- 
not replevin  the  nroperty,  without  payment  of 
the  judgment  In  the  attachment  proceedings. 

Appeal  from  appellate  court,  Thhrd  dis- 
trict. 

Action  by  the  General  Electric  Oompany 
against  William  B.  Hewitt  and  others. 
There  was  a  Judgment  of  the  a];>pellate  court 
(61  lU.  App.  168)  reversing  a  Judgment  for 
plaintiff.  Defendants  appeal,  and  plalntlft 
assigns  cross  errors.  Reversed. 

Williams  &  Capen,  for  appellants.  A.  £1. 
Demange,  for  appellee. 

CRAIG,  0.  J.  This  was  an  action  of  re- 
plevin, brought  by  the  General  Electric  Com- 

I  Rehearing  denied  January  14, 1807. 
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pany,  on  the  15tb  day  of  August,  18Q1, 
against  WiUiam  B.  Hewitt  and  the  Davles 
Coal  Oompany,  to  recover  the  following  prop- 
erty: "One  long  wall  undercutter  for  min- 
ing coal;  twenty-four  16  G.  F.  Incandescent 
lamps;  two  thousand  feet  of  weatherproof 
wire;  six  hundred  feet  of  lead-covered  cable; 
one  switch  board;  one  lot  of  station  Instru- 
ments; one  dynamo  of  20,000  Watt  capac- 
ity." To  the  declaration  William  B.  Hew- 
itt pleaded— First,  aon  detinet;  second,  non 
cepit;  third,  property  in  defendant;  fourth 
and  fifth,  property  of  the  Davies  Coal  Com- 
pany; sixth,  nnl  tiel  corporation;  seventh, 
that  the  property  was  in  the  poBsesslon  of 
Constable  Thurber  under  writ  of  attach- 
ment. The  Davies  Coal  Company  pleaded 
—First,  non  detinet;  second,  non  cepit; 
third,  property  in  defendant;  fourth,  proper- 
ty in  possession  of  Constable  Thurber  under 
writ  of  attachment;  fifth,  property  In  Wil- 
liam B.  Hewitt;  sixth,  property  in  Davies 
Coal  Company;  seventh,  nnl  tlel  corporation. 
Issue  having  been  taken  on  the  pleas,  a  trial 
was  had  beSpre  a  Jury,  resulting  in  a  verdict 
for  the  plaintiff  for  the  property  claimed  in 
the  action.  The  court  overruled  a  motion  for 
new  trial,  and  entered  Judgment  on  the  ver- 
dict The  defendants  Hewitt  and  Davlea 
Coal  Oompany  appealed  to  the  appellate 
court,  where  the  Judgment  was  reversed  and 
the  cause  remanded,  the  court  entering  a 
Judgment  as  follows:  "The  Judgment  must 
be  reversed  ab  to  both  appellants,  and  the 
cause  remanded,  with  directions  to  enter 
Judgment  for  return  of  the  property  to  the 
Davies  Ooal  Oompany,  nnless,  within  a  short 
day,  to  be  fixed  by  the  court,  the  appellee  pay 
to  the  Davies  Ooal  Company  the  amount  of 
Its  Judgment,  and  Inta^st  thereon,  and  cost 
in  said  attachment  proceeding,  in  which  case 
the  appellee  may  retain  the  pmperty,  and 
that,  in  elthor  case,  the  appellee  pay  the 
cost"  To  reverse  this  Judgment  Hewitt  and 
the  Davies  Coal  Oompany  took  this  appeal, 
and  the  plaintiff,  the  Blectrlc  Company,  has 
assigned  cross  errors. 

It  appears,  from  the  record,  that  in  the 
spring  of  1893  the  Davies  Coal  Company,  of 
which  William  B.  Hewitt  was  president  and 
general  manager,  owned  a  coal  mine  at 
Chenoa,  m.  On  the  2d  df^  of  April  of  that 
year  it  leased  the  mine  to  one  O.  O.  Godfrey, 
of  St.  Louis;  for  nine  months.  The  lease 
contained  a  provision  that  the  lessee,  at  the 
end  of  the  term,  might  purchase  the  proper- 
ty on  certain  terms,  therein  specified.  God- 
frey went  Into  the  possession  of  the  mine 
under  the  lease  and  assigned  the  lease  to  the 
Benton  Coal  Company,  a  corporation  organ- 
ized under  the  laws  of  Missouri,  of  which  he 
was  president  and  a  stockholder.  The  Ben- 
ton Coal  Oompai^  pnrebased,  on  credit,  of 
the  General  Electric  Company,  one  "long 
wall  undercutter  for  mining  or  undercut- 
ting coal,  twenty-four  16  0.  P.  incandescent 
lamps,  two  thousand  feet  of  lead-covered  ca- 
ble, one  switch  board,  one  lot  of  station  in- 


struments, and  one  dynamo  of  20,000  Watt 
capacity,"— the  property  involved  In  this  ac- 
tion. To  secjre  the  deferred  payments  of 
the  purchase  money,  amounting  to  ^'3,000,  tbe 
Benton  Coal  Oompany  executed  and  deliv- 
ered to  the  General  Electric  Company  a  chat- 
tel mortgage  on  the  property  above  mention- 
ed. The  j:hattel  mortgage  contained  this 
clause,  viz.:  "It  being  expressly  understood 
that  none  ot  the  apparatus,  appliances,  or 
supplies  above  mentioned  are  to  become  part 
of  the  realty,  by  reason  of  being  attached 
thereto,— all  of  which  property  is  situated 
and  being  used  by  the  party  of  the  first 
part  In  the  coal  mine  at  Cbenoa,  111."  This 
mortgage  was  acknowledged  before  a  notary 
public  in  the  city  of  St.  Louis,  Mo.,  under  his 
official  seal,  by  C  O.  Godfrey,  president,  and 
H.  R.  Godfrey,  secretary,  of  the  Benton  Ooal 
Company.  The  property  purchased  was  pla- 
ced In  the  mine.  The  Benton  Coal  Com- 
pany became  Insolvent,  and  ceased  to  oper- 
ate the  mine  in  December,  1893,  or  January, 
1804,  leaving  f3,000  unpaid  on  the  chattel 
mortgage.  In  tbe  early  part  of  January, 
1894,  Hewitt  and  the  Davl«  Ooal  Company 
took  forcible  possession  of  the  mine  and  the 
mortgaged  property  which  had  been  placed 
therein  by  the  Benton  Coal  Company. 

It  is  Insisted  by  the  appellants  that  the 
property  In  the  diattel  mortgage,  having 
been  attached  to  the  real  estate  (the  mtaie), 
paased  to  the  ovmer  of  the  fee,  the  Davies 
Ooal  Company,  upon  the  termination  of  the 
lease,  and  that  the  chattel  mortgage  is  void 
as  against  the  company.  In  Sword  v.  Low, 
122  IlL  487,  13  N.  B.  826,  it  vras  held  that, 
where  an  article  personal  in  its  nature  Is  so 
attached  to  tbe  realty  that  It  can  be  r&nor- 
ed  wttbont  material  Injury  to  It  or  to  the 
realty,  the  Intwtlon  with  which  It  Is  attach- 
ed will  govern;  and  if  there  Is  an  express 
agreement  that  It  shall  remain  personal  prop- 
erty, or  if,  from  the  attendant  circumstan- 
ces. It  Is  evident,  or  may  be  presumed,  that 
such  was  the  Intention  of  the  parties,  snch 
article  will  be  held  to  have  retained  Its  per- 
sonal character.  The  Benton  Goal  Company, 
when  tt  placed  the  property  in  the  mine,  oc- 
cupied as  a  lessee;  and  it  Is  unreasonable 
to  suppose  that  it  would  add  a  large  amount 
of  property  to  tne  mine,  to  be  turned  over  to 
the  lessor  when  the  lease  expired.  More- 
over, the  mortgage  contained  a  provision 
that  no  part  of  the  property  should  become 
a  part  of  the  realty  by  reason  of  being  at- 
tached. This  shows  a  clear  and  manifest 
intention  on  behalf  of  both  mortgagor  and 
mortgagee  that  the  property  should  remain 
personal  property.  In  addition  to  these 
facts,  appellants  sued  out  an  attachment  be- 
fore a  Justice  of  tbe  peace  against  the  Ben- 
ton Coal  Company,  and  levied  on  the  mort- 
gaged property  as  personal  property,  mils 
act  of  the  lessor  may  be  regarded  as  strong 
evidence  against  it  that  the  property  was  not 
real  estate.  Long  v.  Oockem,  128  BL  SO, 
21  N.  B.  201,  se^ms  to  be  in  point  on  this 
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question.  It  was  there  held  that  the  Insti- 
tution ot  a  replevin  snit  by  the  vendor,  IC  It 
did  not  estop  talm  to  claim  the  property  as  a 
part  of  the  realty,  afforded  very  strong  evi- 
dence against  him  that  the  property  was  not 
real  estate.  So  here  the  levy  upon  the  prop- 
erty hy  the  lessor  as  personal  property  may 
be  regarded  as  strong  evidence  that  It  re- 
garded the  property  as  personal  and  not  real 
estate.  There  Is  other  evidence  tending  to 
show  an  Intention  that  the  property  should 
not  become  a  part  of  real  estate  where  it 
was  placed,  and  we  find  no  evidence  mani- 
festing the  intention  of  lessor  or  lessee  or 
mortgagee  that  the  property  should  be  re- 
garded as  a  part  of  the  realty.  We  think, 
therefore,  that  the  holding  of  the  appellate 
court  that  the  proper^  inTolved  was  person* 
al  property  was  correct. 

It  Is  next  claimed  that  the  chattel  mort- 
gage was  Invalid  because  acknowledged  In 
St  Louis,  while  the  mortgagor  resided  In 
Ghenoa,  In  thla  state.  The  mortgage  was 
acknowledged  in  St.  Louis  before  a  notary 
public,  and  the  evidence  was  that  St.  Louis 
is  the  home  office  of  the  mortgagor.  The 
acknowledgment,  therefore,  conformed  to 
section  2  of  the  chattel  mortgage  act  (Bev. 
St  c.  95).  We  find  nothing  in  the  record  to 
show  that  the  chattel  mortgage  was  Inval- 
id, and,  if  the  mortgagee,  the  Electric  Com- 
pany, had  proceeded  at  once,  upon  the  ma- 
turity of  the  mortgage  debt,  to  take  posses- 
sion of  the  mortgaged  property,  we  see  no 
reason  why  it  would  not  be  entitled  to  hold 
the  property,  and  dispose  of  It  In  satisfac- 
tion of  the  mortgage  Indebtedness.  This 
was  not,  however,  done,  but  on  the  8th  day 
of  Jnne^  1884,  the  appellant  Hewitt,  as  pres- 
ident of  the  Davles  Goal  Company,  instituted 
anlt  by  attachment  against  the  Benton  Coal 
Company  to  recorer  the  sum  ot  9102.92 
due  the  Davies  Goal  Company.  .  A  writ  was 
Issued,  and  Traced  in  the  hands  of  a  constat 
ble^  and  levied  on  a  part  of  the  propert7  de- 
scribed in  the  mortgage^  to  wit,  one  dyna- 
mo, 2,000  feet  copper  wire  rope,  and  one  coal 
dl^er<  On  the  16th  day  of  June  Judgment 
was  rendered  before  the  justlee,  and  an  or^ 
der  entered  for  a  sale  of  the  property  at- 
tached for  the  payment  of  the  Judgment  and 
costs.  Thta  property,  foand  in  tiie  posses- 
sion of  the  Benton  Goal  Oompany,  having 
been  taken  onder  an  attachment  some  time 
after  the  mortage  was  due,  could  not  sub- 
sequently be  taken  and  held  under  tlie  mort- 
gage, as  against  the  attachment,  unless  the 
lien  of  the  attachment  was  discharged  by 
the  payment  of  the  Judgment  rendered  in  the 
attachment  proceedings;  and  If  the  Ellectric 
Company  had  no  other  title  to  the  property, 
except  what  It  derived  through  the  mort- 
gage, it  conld  not  recover  that  portion  of  the 
property  attadied  the  appellants.  But, 
aa  to  the  dynamo,  the  Blectric  Company 
claimed  through  another  source.  Nels  Uarl- 
son  commenced  an  action  of  attachment 
against  the  Benton  Goal  Company  for  wages 


due  him,  and  obtained  a  Judgment  on  the 
13th  day  of  March,  1804.  An  execution  was 
Issued  on  the  Judgment,  and  levied  on  the 
dynamo,  and  on  the  17th  day  of  June  the 
property  was  sold  to  Demange,  who  trans- 
ferred his  t)*le  to  the  General  Electric  Com- 
pany. In  this  mode  the  Electric  Company 
having  obtained  title  to  the  dynamo,  it  had 
the  right  to  recover  the  property  In  an  ac- 
tion of  replevin. 

Onr  conclusion,  then,  is  that  the  plaintiff, 
the  General  Electric  Company,  was  entitled 
to  recover  the  dynamo  under  the  title  obtain- 
ed by  Demange  and  transferred  to  it,  an3 
under  the  mortgage  it  was  entitled  to  recov- 
er 600  feet  of  lead-covered  cable,  one  switch 
board,  and  one  lot  of  station  instruments; 
and  that  the  appellants  were  entitled  to 
Judgment,  under  their  attachment  against 
the  Benton  Coal  Company,  for  two  articles 
of  property  replevied,  to  wit,  one  long  wall 
undercutter  for  mining  coal,  and  2,000  feet 
of  weatherjproof  wire.  The  Judgment  of  the 
appellate  and  circuit  courts  will  be  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
with  directions  to  enter  Judgment  for  the  re- 
turn to  the  appellants,  Davles  Coal  Com- 
pany and  William  B.  Hewitt,  one  long  wall 
undercutter  for  mining  coal  and  2,000  feet 
of  weatherproof  wire,  unless,  within  a  short 
day,  to  be  fixed  by  the  court,  the  appellee 
pay  to  the  Davles  Coal  Company  the  amount 
of  its  Judgment  and  interest  thereon,  and 
costs  in  said  attachment  proceeding,  In 
which  case  the  appellee  may  retain  the  prop- 
erty; and  appellants  to  pay  all  costs  In  the 
circuit  court;  costs  in  appellate  and  this 
court  to  be  equally  divided  between  appel- 
lants and  appellee.  Reversed  and  remanded. 


(164  111.  U0> 
MOOBa  V.  PEOPLE  ex  reL  DUNNE.! 
(Supreme  Court  of  nUnols.   June  11,  1886.) 

Appeal  from  appellate  coart.  First  district. 

InformatiOD  in  the  nature  of  a  quo  warranto, 
on  the  relation  of  Patricli  3.  Dunne,  against 
John  M.  Moore,  charging  defendant  with  usnip- 
ing  the  office  of  justice  of  the  peace  of  the  town 
of  Lake,  tn  the  city  of  Chicago,  Cook  county,  Il- 
linois. From  a  Judgment  of  the  appellate  court 
(60  111.  App.  547)  revereing  a  jhdgment  in  favor 
of  defendant,  the  latter  appeals.  Reversed. 

P.  T.  Kelly  and  F.  H.  Atwood,  for  appellant 
Jacob  J.  Kern  and  T.  A.  Ooff^,  for  ai^llee. 

CARTWRIQHT,  J.  An  Information  in  the 
nature  of  a  qno  warranto  was  filed  by  the  state's 
attorney  of  Cook  county,  on  the  relation  of  Pat- 
rick J.  Donne,  against  the  appellant,  charging 
that  he  had  usurped  and  intruded  himself  into 
the  office  of  iustice  of  the  peace  of  the  Town  of 
Lake,  in  Chicsgo,  Oook  county.  The  drcnit 
court  found  the  defendant  not  guilty.  That 
judgment  was  reversed  by  the  appellate  court 
and  the  case  was  remanded,  with  directions  to 
enter  a  Judgment  of  onster  against  appeliaot, 
with  a  nominal  fine.  The  questions  involved  In 
this  case  are  the  same  as  in  the  case  of  People 
V.  O'Toole  (111.)  45  N.  E.  683.  The  appellant 
was  recommended  by  the  judges  of  the  courts 
of  record  of  Cook  county  to  succeed  himself  in 

1  Beheszing  denied  Januazy  14, 18B7, 
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the  office  of  Jnatlce  of  the  peace.  The  govern- 
or appotnted  and  commlsaioDed  ai  the  snccessor 
of  appellant  one  John  Fitxgerald,  who  had  not 
been  recommended  aa  such  successor,  but  who 
was  recommended  to  succeed  one  J.  J.  Honnes- 
sy,  and  said  Fitzgerald  was  designated  by  the 
coanty  clerk  to  ancceed  appellant.  We  bare 
held  In  the  case  of  People  v.  O'Toole  that  the 
governor  has  no  power  to  appoint  to  the  office 
ot  justice  of  the  peace  any  person  other  than 
the  one  recommended  by  a  majority  of  the 
Judges,  and  that  the  county  clerk  has  no  power 
to  designate  what  office  the  person  appointed 
shall  hold.  The  decision  In  that  case  will  con- 
trol the  judgment  in  this,  and  the  judgment  of 
the  appellate  court  will  therefore  oe  rerened, 
and  that  of  the  circuit  court  affirmed.  Judg- 
ment reversed. 


<1M  III.  379) 

SAMUEL  V.  PEOPLB.i 
(Bnpreme  Court  of  Illinois.    Nov.  10,  1896.) 
Wits B88B8— Right  to  Claim  Pkivileoe— Waivbe 

—  EkR^K    iX    COMPKLLINO    WlTXcaa  TO 

Testipt — To  WnoM  Available. 

1.  The  fact  that  a  witness  in  a  criminal  trial 
has  signed  an  affidavit  indorsed  on  the  informa- 
tion, presented  and  signed  by  the  state's  attor- 
ney, stating  that  the  charges  therein  made  are 
true,  does  not  constitute  a  waiver  by  him  of  the 
right  to  claim  his  privilege  of  refusing  to  an- 
swer a  question,  on  th^  ground  that  his  answer 
will  criminate  him,  or  expose  him  to  a  penal  lia- 
bility.   61  IlL  App.  186,  reversed. 

2.  An  erroneous  ruUng  of  a  trial  court  In  com- 
pelling a  witness  to  testify,  over  his  claim  of 
privilege,  cannot  be  taken  advantage  of  by  the 
defendant,  where  the  testimony  given  was  com- 
petent; the  claim  of  privilege  being  personal  to 
the  witness,  and  one  which  neither  of  the  parties 
can  insist  upon. 

Krror  to  ^^leilate  court,  Third  district 
Wilkin  Sansuel  was  convicted  in  the  comity 
court  of  De  Witt  county  of  keeping  a  gaming 
house,  and  appealed  to  the  a^llate  court, 
where  the  Judgment  was  affirmed  (61  HI.  App. 
180),  and  he  brings  error.  Affirmed. 

S.  A.  Lemon,  for  plaintiff  in  errpr.  Maurice 
T.  Molon^,  Atty.  Uen.,  John  Fuller,  State's 
Atty.,  T,  J.  ScoOddi,  and  3L  Xi.  Newell,  for  the 
People. 

MAORUDBB,  O.  J.  This  was  a  proceeding 
under  an  Information  by  the  state's  attorney 
against  the  defendant,  filed  In  tho  county  court, 
on  the  14tli  day-  of  December,  1894,  containing 
six  counts,  charging  the  defendant  with  gam- 
ing, keeping  a.  gaming  bouse,  aud.  In  the  first 
count  of  said  information,  that  he  "did  permit 
persons  unlawfully  to  come  tt^tber,  and  play 
at  a  game  with  cards,  and  sport  for  money  and 
other  valuable  things,  to  wit,  chips  of  the  value 
ot  ten  cents  each,  at  and  tn  a  house  then  and 
there  unlawfully  kept,  used,  and  occnpled  by 
him."  etc.  And  at  the  common-law  term  of  the 
said  court,  on  January  21, 1895,  a  trial  nas  bad 
before  the  court,  a  Jury  havlDg  been  waived; 
and  the  court  found  the  defendant  guilty  under 
the  first  cmmt  of  the  likformaUon,  being  the 
one  quoted  from  above,  and  sentenced  him  to 
pay  a  fine  ot  flSO  and  costs  of  suit,  which 
Judgment  has  been  afUnned  by  the  apellate 

1  Behearing  denied  Januaiy  16, 1897. 


court;  and  the  present  writ  of  erra  Is  sued  out 
to  review  such  Judgment  of  affirmance. 

On  the  trial  of  the  case,  a  witness  who  testi- 
fied was  one  Oscar  King,  who  bad  previously 
signed  an  affidavit  upon  the  back  of  the  in- 
formation to  the  effect  that  the  allegations 
therein  contained  were  true.  There  was  an  or- 
dinance  in  force  in  the  city  of  Clinton  making 
it  a  penal  offense  for  any  person  to  frequent  or 
visit  or  be  found  In  any  room  or  bouse  or  place 
used  for  the  purposes  of  gaming,  or  to  b^t  on 
any  such  game  when  played  by  others.  This 
witness,  when  placed  upon  the  stand,  and  In- 
terrogated by  the  state's  attorney,  claimed  his 
privilege  to  decline  answering  each  and  every 
question  propounded  to  blm  the  state's  at- 
torney touching  the  question  of  his  being  In 
any  gaming  house  or  room  or  plaoe  used  for  that 
purpose,  or  playing  at  any  game,  or  giving  a 
description  ot  the  room  or  place  wherein  any 
such  gaming  occurred,  etc.,  on  the  ground  that 
the  answers  which  the  truth  would  compel  him 
to  give  would  tend  to  criminate  himself,  or  ren- 
der him  liable  to  the  peualty  prescribed  by  said 
ordinance.  The  comt  refused  to  entertain  his 
dolm  of  privilege,  and  compelled  bim  to  testify 
to  all  that  be  knew  concerning  said  matters, 
notwithstanding  his  claim  of  privilege,  upon. 
the  ground  that,  be  having  voluntarily  and  at 
his  own  request  caused  the  prosecutlob  to  be 
commenced,  his  privilege  was  waived.  One 
other  witness  testified  that  the  plaintiff  ran  a 
gambling  bouse  within  the  required  time  pre- 
scribed by  law.  The  third  witness  claimed  his 
privilege,  and  refused  to  answer  on  the  ground 
that  a  truthful  answer  would  tend  to  Incriml- 
vaie  himself.  There  was  no  evidence  offered 
by  th,e  defense. 

Two  questions  are  presented  for  our  consider- 
ation by  this  record. 

1.  Wbere  a  witness  in  a  criminal  prosecution 
dalms  his  privilege  of  refusing  to  answer  a 
question  apaa  the  ground  that  the  answer  will 
criminate  him  or  expose  him  to  a  penal  UabiU- 
is  the  court  justitied  In  disallowing  such 
claim,  if  it  aiH^ears  that  the  witness  has  pre- 
viously made  an  affidavit,  indorsed  upon  the 
back  of  the  Information  filed  by  the  district  at- 
torney, stating  that  the  matters  aud  things 
set  out  in  the  information  are  true?  It  is  con- 
tended in  this  case  tliat  the  witness  claiming 
the  privilege  caused  the  prosecution  to  be  com- 
menced by  his  voluntary  act  of  swearing  to-  the 
truth  of  the  Information,  and  that  he  thereby 
vpalved  his  right  to  Insist  upon  his  privilege, 
when  called  upon  to  testify  at  the  trial  subse- 
quently taking  place.  It  Is  urged  In  support  of 
this  contention  that  a  man  ought  uot  to  be  per- 
mitted to  set  the  machinery  of  the  law  in  nK>- 
Uon,  and  then  afterwards  turn  the  prosecution 
into  naught  by  vrlthholdlng  his  evidence.  The 
privilege  In  question  Is  a  constitutional  right, 
of  which  the  citizen  cannot  be  dei^lved  by 
either  legislatures  or  courts.  Section  10  of  tbe 
bill  ot  rights  soys:  "No  person  shall  be  com- 
pelled In  any  crlndnal  case  to  give  evidence 
against  hhuselC."  1  Starr  &  C.  Ann.  St.  p.  104. 
Tbe  privilege,  which  a  witness  has,  of  mtn^ag 
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to  give  evidence  which  wfn  criminate  himself, 
is  granted  to  him  upon  groonds  of  pnbUc  policy, 
and  as  one  of  the  safegnaxds  of  his  perscmal 
liberty.  It  cannot  be  regarded  as  released  or 
waived  by  some  dlsclOHure,  which  he  may  have 
made  elsewhere,  and  under  other  clrcumstan- 
CGs.  It  the  answer  to  a  question  put  to  lilm  as  a 
witDe&s  upon  the  stand  m^ht  tend  to  criminate 
lilm,  It  would  not  tend  any  the  less  to  do  so  be- 
canse  he  had  elsewhere  made  a  statement  hav- 
ing such  a  tendency.  The  question  Is  not  u  to 
what  he  may  have  previously  said  In  an  affida- 
vit, but  the  question  Is  iriiether  the  disclOBure 
he  Is  asked  to  make  as  a  witness  upon  the  trial 
of  the  case  will  have  a  tendency  to  expose  him 
tu  criminal  charge  or  penalty.  We  are  of  the 
opinion  that  his  ocmstltutionai  right  in  this  re- 
gard Is  not  abridged  or  waived  by  the  fact  of 
making  the  ex  parte  affidavit  Indorsed  upon  the 
back  of  the  information  filed  by  the  prosecut- 
ing attorney.  MInters  v.  People,  138  111.  363, 
'Jt>  N.  B.  45;  Lamson  v.  Boyden,  160  III.  613. 
43  N.  E.  781.  Reliance  Is  placed  upon  the  doc* 
trine,  announced  in  a  number  of  cases,  that  a 
witness  who  voluntarily  and  understandingly 
.discloses  part  of  a  transaction  exposing  him  to 
a  criminal  prosecution,  without  ^'l^^lm^Tlg^  his 
|)riTilege,  is  ordinarily  obliged  to  go  forward, 
and  complete  the  narrative,  by  stating  the  whole 
of  the  transaction.  Whart.  Cr.  Ev.  (dth  Ed.)  { 
4TU;  'JA)  Am.  &  Eng.  Enc.  Law,  p.  844.  This 
doctrine,  however,  can  have  no  ajj^licatlon  here, 
unless  the  statements  made  in  the  affidavit  In- 
dorsed upon  the  infonnatifm  and  the  statements 
made  in  the  testlm(»iy  elicited  cqpon  the  trial 
may  be  regarded  as  parts  of  one  continuous  ac- 
count. We  do  not  think,  however,  that,  under 
the  doctrine  thus  invoked,  the  affidavit  and  the 
evidence  on  the  trial  can  be  thus  run  together, 
BO  as  to  be  considered  one  stateuzent  The  doc- 
trine applies  only  to  a  case  where  the  witness, 
while  testifying  npon  the  trial,  states  a  fact, 
and  afterwards  refuses  to  give  the  details,  or 
discloses  a  part  of  a  transaction  in  which  he  was 
criminally  concerned,  without  pin^miTig  bis  privi- 
lege, and  then  refuses  to  go  forward,  and  state 
the  whole;  It  does  not  ai^y  to  a  case  where 
some  admission  made  long  prior  to  the  trial  is 
sought  to  be  Imiu^t  forward  and  Joined  to 
the  answers  given  on  the  trial.  State  v.  Foster, 
23  N.  H.  348;  People  v.  Freshour,  55  CaL  375; 
Town  of  Norfolk  v.  Gaylord,  28  Ctonn.  309. 

The  information  In  this  case  is  presented 
by  the  state's  attorney.  It  so  states  in  the 
bef^lnning,  and  is  signed  by  him.  Under 
the  statute,  all  offenses  cognizable  in  coun- 
ty courts  must  be  prosecuted  by  informar 
tlon  of  the  state's  attorney,  attorney  general, 
or  some  other  person;  and  the  statute  pro- 
vides that,  when  an  Information  is  present- 
ed by  any  person  other  than  the  state's  at- 
torney OF  attorney  general,  It  shall  be  veri- 
tietl  by  affidavit  of  such  person  that  the 
same  is  true.  1  Starr  &  C.  Ann.  St.  p.  727, 
par.  235;  Rev.  SL  c.  37,  S 117.  Hfflice,  the  af- 
fidavit here  Indorsed  upon  the  Information 
cannot  be  treated  aa  a  part  thereof.  "No 
verlflcatirai  is  necessary  except  vlien  the 


Information  is  by  a  person  other  than  the 
state's  attorney  or  attorney  generaL"  Long 
V.  People,  135  111.  435,  25  N.  B.  851;  GaUa- 
gher  V.  People,  120  lU.  179,  U  N.  E.  335. 
The  case  of  Temple  v.  Com.,  75  Va.  892,  Is 
an  instructive  one  upon  the  subject  now  un- 
der consideration.  There,  in  a  prosecution 
for  managing  and  conducting  a  lotteiT,  It 
was  held  that  a  witness  could  not  be  re- 
quired to  testify  if  he  would  thereby  crim- 
inate himself;  and  it  was  also  held  that 
"the  fact  that  the  witness  testified  before 
the  grand  Jury,  and  that  it  was  on  bis  testi- 
mony that  the  indictment  was  found,  will 
not  deprive. him  of  his  privilege  to  decline 
to  testify  on  the  trial  of  the  party  indicted." 
The  witness  in  that  case,  who  testified  be- 
fore the  grand  Jury,  was  as  much  the  mov- 
ing cause  of  the  prosecution  aa  the  witness 
here,  who  made  the  affidavit  indorsed  upon 
the  information;  and,  if  testifying  before 
the  grand  jury  does  not  waive  the  right  to 
claim  the  privilege,  there  is  no  good  reason 
why  the  making  of  the  affidavit  upon  the 
information  should  operate  aa  such  waiver. 
In  what  is  here  said  we  merely  hold  that,  if 
the  witness  was  entitled  to  claim  his  priv- 
ilege in  this  case,  he  did  not  waive  his  right 
to  claim  such  privilege  by  reason  of  having 
made  the  affidavit  upon  the  Information. 

2.  The  next  question  which  the  record 
presents  is  whether  the  plaintiff  In  error 
can  assign  as  error  that  the  court  below 
compelled  the  witness  to  testify,  not  with- 
standing his  claim  of  his  privilege.  It  will 
be  noted  that  the  witness  here  was  not  \VU- 
kin  Samuel,  the  party  indicted,  and  the  pres- 
ent plaintiff  in  error;  but  It  was  Oscar 
King,  a  third  person,  not  connected  with 
the  prosecution,  or  Involved  in  it  The  wit- 
ness King  did  not  persist  In  his  refusal  to 
testify  after  the  court  decided  against  him 
upon  the  question  of  his  right  to  claim  his 
privilege,  but,  after  such  decision,  he  pro- 
ceeded to  answer  the  questtons  addressed 
to  him.  He  might  have  refused  to  answer 
notwithstanding  the  adverse  ruling,  and 
might  have  chosen  to  submit  to  punish- 
ment, as  for  a  contempt.  There  were  such  re- 
fusal and  punishment  in  the  cases  of  MIn- 
ters V.  People,  supra,  and  Temple  v.  Com., 
supra.  "The  refusal  of  a  witness  to  an- 
swer any  question  which  be  may  be  lawful- 
ly required  to  answer  Is  a  contempt  of  court, 
and,  if  he  persists  In  his  refusal,  he  may  be 
punished  accordingly."  29  Am.  &  Eng.  Bnc. 
Law,  p.  846. 

It  Is  not  contended  that  the  evidence  giv- 
en by  the  witness  King  was  not  competent 
evidence  under  the  Issues  involved,  but  It 
is  claimed  that  the  defendant  below  Is  en- 
titled to  complain,  because  King  was  com- 
pelled to  testify,  although  clalmins  his  priv- 
ilege. This  is  a  matter  of  which  the  witness 
alone  can  complain,  and  of  which  the  plain- 
tiff in  error  can  take  no  advantage,  as  be- 
ing error  committed  against  himself.  The 
prlvUege  la  that  of  the  witness,  and  not  of 
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the  party;  and  conasel  will  not  be  allowed 
to  make  the  objection.  The  prlvlle^  can- 
not be  Interposed  by  either  party  to  the  ac- 
tion, nor  can  either  party  raise  the  objec- 
tion on  behalf  of  the  witness.  It  mnst  be 
claimed  by  the  witness  in  order  to  be  avail- 
able, and  it  lies  with  him  to  claim  It  or  not, 
as  he  may  choose.  Ab  the  privilege  1b  per- 
sonal to  the  witness,  he  may  waive  It,  and 
elect  to  testify.  Mackin  v.  People,  115  IIL 
312,  3  N.  B.  222;  Mollne  Wagon  Co.  v.  Pres- 
ton, 35  III.  App.  358;  State  v.  Foster,  Bupra; 
1  Greenl.  Ev.  §  451;  Whart  Or.  Ev.  (9th  Ed.)  $ 
406;  29  Am.  &  Eng.  Enc.  Law,  p.  843.  This 
being  BO,  the  evidence  to  equally  good  where 
the  witness,  instead  of  giving  it  voluntarily, 
18  compelled  to  give  it  In  Beg.  v.  King- 
lake,  11  Cox,  Cr.  Gas.  489,  wbere  a  witness 
called  on  behalf  of  the  crown  refused  to 
give  evidence,  on  the  ground  that  It  would 
tend  to  criminate  himself,  but,  the  objection 
being  overruled  1^  the  Judge,  gave  his  evi- 
dence. It  wad*  held  that  the  defendant  could 
not  object  that  such  evidence  was  improp- 
erly received;  that  the  privilege  of  refus- 
ing to  answer  questions  on  the  ground  that 
they  tend  to  criminate  is  that  of  the  witness 
alone;  and  that  neither  party  to  the  suit 
can  take  any  advantage  therefrom.  Cock- 
bum,  C.  3^  said:  "By  refusing  to  be  ex- 
amined, th^  witness  may  have  exposed  him- 
self to  Imprtoonment  for  contempt,  or  to  a 
fine.  But  that  merely  concerns  the  witness 
himself.  If  he  chooaes  to  give  his  evidence 
voluntarily,  It  would  be  perfectly  good  evi- 
dence, and  It  would  not  be  illegal  evidence 
in  any  sense  whatever,  an^  there  could  be 
no  cause  of  complaint  If  so,  what  differ- 
ence does  it  make  that  he  has  given  his  evi- 
dence in  consequence  of  some  coercion 
which  has  been  put  upon  him?  I  can  see 
DO  reason  for  saying  that  when  the  witness 
Is  compelled  to  answer,  although  he  might 
have  objected,  that  Is  a  ground  of  objection 
on  tlie  part  of  either  of  the  litigants.*'  Block- 
bum,  J.,  said:  "The  privilege  is  that  of 
the  witness,  and.  If  he  widves  it.  It  is  his 
own  affair.  Bnt  If,  instead  of  giving  his 
evidence  voluntarily,  he  gives  It  under  com- 
pulsion, what  is  the  difference?  The  party 
In  the  suit  is  not  Injured."  Uellor,  J.,  said: 
"It  is  clear  that  if  Mr.  liovibond  [the  wit- 
neBB]  had  made  no  objection,  his  evidence 
'  would  have  been  receivable,  and  It  really 
can  make  no  difference  that  he  objected, 
and  was  compelled  to  give  his  evidence." 
So,  also,  in  Cloyes  t.  Thayer,  8  Hill,  564,  it 
was  said  by  Nelson,  O.  J.:  ^ihie  court  erred, 
atoo.  In  compelling  the  payer  of  the  note  to 
answer  questions  tending  to  criminate  him- 
self. *  *  *  But  the  error  is  not  available 
to  the  plaintiff.  The  privilege  belongs  ex- 
clusively to  the  witness,  who  may  take  ad- 
vantage of  it  or  not  at  his  pleasure.  •  •  • 
If  ordered  to  testify  In  a  case  where  he  is 
prlvil^ed,  It  is  a  matter  exclusively  be- 
tween the  court  and  tiie  witness.  The  lat- 
ter may  stand  out,  and  be  committed  for 


contempt  or  he  may  submit;  but  the  party 
has  no  right  to  Interfere  or  complain  of  the 
error."  So,  also,  in  Morgan  v.  Halberstadt, 
9  C.  O.  A.  147,  60  Fed.  592,  It  was  said:  "Such 
privilege  belongs  exclusively  to  the  witness. 
The  party  to  the  suit  has  no  right  to  Insist 
upon  it,  except  when  he  is  himself  the  wit- 
ness. And  if  the  witness  waives  his  priv- 
ilege, or  the  court  disregards  It  and  requires 
him  to  answer,  the  party  has  no  right  to 
Interfere  or  complain'  of  the  error." 

In  view  of  the  authorities  thus  referred 
to  and  quoted  from,  we  hold  that  the  plain- 
tiff in  error,  Wilkin  Samuel,  has  no  right  to 
complain  of  the  ruling  of  the  trial  court  as 
error.  We  regard  the  evidence  as  sufficient 
to  warrant  a  conviction.  Accordingly,  the 
Judgment  of  the  appellate  court  Is  affirmed. 
A^nnedL 

(167  Mass.  248> 

TISDAIiB  V.  TOWN  OP  BRIDGEWATER 
(three  cases).    CLARK  t.  SAMB. 
GILLESPIE  T.  SAMB. 
(Supreme  Judicial  Court  o{  Massacbnsetts. 
Plymouth.   Jan.  6,  1897.) 

HUHiDiPAL  CoRPOHATiom — DBrsonvB  Strbsts-* 
Nbqligbncb. 
It  la  a  question  for  the  jury  whether  a  town 
was  negligent  in  failing  to  protect  with  a  bar- 
rier, an  excavation  in  the  sidewalk  from  two  to 
debt  feet  tnm  the  curb  line  (the  sidewalk  being 
only  slightly  above  the  street,  and  without 
curbing),  so  as  to  render  it  liable  for  injuries  to 

Eersons  driving  on  the  street  caused  by  the 
orses  becoming  frightened  and  backing  into  the 
ezcavatioD. 

Exceptions  from  superior  court,  Plymouth 
county;  Henry  N.  Sheldon,  Judge. 

Actions  by  Marlon  K.  Tlsdale,  by  Alice  L. 
TIsdale,  by  Julia  Clark,  by  Helen  P.  Gillespie, 
and  by  Charles  E.  Tisdale  against  the  town  of 
Brldgewater.  Verdicts  were  rendered  for 
plaintiffs,  and  defendant  excepts.  Overruled. 

The  report  of  the  evidence  was  as  follows: 
"At  the  trial  there  was  evldesice  tending  to 
Show  that  at  the  place  where  the  accident 
happraied  there  was  a  good,  hard,  smooth, 
gravel  roadbed,  37  feet  wide,  from  the  inner 
edge  of  the  sidewalk;  that  the  eddewalk  on 
the  west  side  of  said  street  was  between  7 
and  8  feet  wide,  and  made  of  gravel  or  coal 
ashes,  sl^tiy  raised  above  the  gutter;  tiiat 
between  the  roadbed  and  sidewalk  there  was 
no  curbing,  but  a  little  bank  of  grass  had 
grown  ]ap  between  the  traveled  portion  of  the 
sidewalk  and  the  gutter;  that  west  of  the 
west  line  of  that  sidewalk,  and  at  a  distance 
therefrom  varying  from  nearly  2  feet  to  8 
feet  was  a  cellar  hole,  upon  land  of  one 
Natiian  vnnis,  from  feet  to  4  feet  4  in<^ 
deep,  measuring  from  the  level  of  the  side- 
walk; tlmt  the  surfoce  of  the  land  from  the 
west  line  of  Ute  sidewalk  to  said  cellar  hole 
was  grasBed  over,  and  In  places  was  slightly 
higher  than  the  sidewalk,  perhaps  an  inch  or 
two;  that  the  place  where  the  accident  oc> 
curred  was  about  200  feet  fiwm  and  north  of 
Central  Square^  which  is  tiie  business  c^ter 
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of  Uie  towii,-^the  tralldlnga  Va  the  vicinity  of 
the  square,  especially  on  the  north  Me,  being 
compact;  that  on  the  22d  day  ctf  January. 
A.  D.  IBM,  ttte  female  ^alntlffs  -were  riding 
in  a  carriage,  drawn  1^  a  hcHse  (vhlch  said 
horse  and  carriage  were  the,  proper^  of  the 
male  plalntifT))  along  said  street,  traveling 
north;  that  the  hocse  was  trotting  along  near 
the  middle  part  of  the  street  wrought  for  team 
travd,  anA  nearly  opposite  eald  cellar  hole; 
'  that  another  team  pasBed  them  at  that  mo> 
ment,  and,  Just  as  It  passed,  the  drlrar  struck 
his  horse  with  a  whip;  that  Immediately 
plalnUtTs  horse  b^an  to  ba^  and  backed 
rapidly  Into  this  cellar  hole,  at  a  i^ace  about 
4  feet  from  the  street  line,  being  a  stee^  slope; 
that,  when  the  plaintiffs  were  assisted  from 
the  team,  the  rear  aid  of  the  carriage  was  In 
the  hole,  the  forward  wbeels  just  west  of 
the  outside  edge  of  the  ddewalk,  the  horse 
standing  across  tiie  sidewalk,  and  the  plain- 
tiff, Mrs.  Alice  Tlsdale,  the  driver,  holding 
the  horse  with  the  reins  tight;  that  the  finale 
plalntlteB  were  Injured,  and  the  carriage  and 
horse  belonging  to  the  male  plaintiff  dam- 
aged. There  was  also  evidence  tending  to 
show  that  tiiere  was  no  fence  or  other  barrier 
along  the  westerly  Une  of  said  sidewalk 
^[ainst  said  cellar  hole." 

li,  E.  Chamberlain,  for  plaintiffs.  Hosea 
Kingman,  for  defendant. 

BARKER,  J.  The  cellar  hole,  where  the 
rear  end  of  the  carriage  went  Into  It,  was  only 
4  feet  from  the  line  ot  the  street,  and  only  12 
feet  from  the  carriage  path,  while  a  part  of 
the  hole  wae  still  nearer,— less  than  2  feet  f rom- 
the  street  line.  The  horse,  startled  by  a  whip 
with  which  the  driver  of  a  passing  team 
struck  his  own  horse,  backed  suddenly,  but 
was  stopped  with  the  rear  end  of  the  car- 
riage In  the  hole,  the  forward  wheels  Just  out- 
side the  edge  of  the  sidewalk,  and  the  horse 
standing  across  the  sidewalk.  It  was  not  an 
instance  of  straying  from  the  highway;  and, 
as  the  Instructions  ^ven  were  not  objected  to, 
we  most  assume  that  the  Jury  found  that  the 
occurrence  was  one  which  might  reasonably 
be  expected  to  happen  with  a  horse  fit  to 
.  drive,  but  momentarily  frightened,  that  there 
was  but  momentary  loss  of  control,  that  the 
cellar  hole  exposed  to  danger  a  team  properly 
traveling  over  the  part  of  the  road  wrought 
for  carriage  travel,  and  that  the  accident 
would  have  been  prevented  by  a  suitable  rail- 
ing. There  Is  no  doubt  as  to  the  test  to  be 
applied,  which  Is  whether  there  was  a  dan- 
gerous place  so  near  the  line  of  travel  that 
travelers  were  likely  to  be  Injured  by  It  while 
using  the  way  for  traveL  None  of  our  deci- 
sions have  held  an  excavation  or  sharp  descent 
so  near  a  street  not  sufficiently  near  to  per- 
mit a  finding  that  the  absence  of  a  railing 
was  a  defect  In  Lf^an  v.  City  of  New  Bed- 
ford, 157  Mass.  534,  32  N.  B.  010,  the  bank 
wall  was  between  5  and  6  feet  from  the  street 
line  and  connected  two  bousra  20  or  25  feet 
apart,  while  there  were  steps  projecting  from 


the  houses  to  the  street  Hue,  and  the  wall 
itsdt  was  back  of  the  bouse  fronts.  In  the 
present  cases,  in  the  opinion  of  a  majority  of 
the  court,  It  cannot  be  said,  as  matter  of 
law,  that;  in  the  view  of  the  evidence  mtwt 
favorable  to  the  plfUntUF,  the  risk  was  so  small 
that  it  wovld  be  unreasonable  to  require  the 
town  to  provide  a  railing.  Scannal  v.  City  of 
Oambridge,  168  Mass.  91.  i»  N.  B.  70a  Bx- 
ceptlona  overruled. 

(167  Haas.  276) 
OGDEN  et  al.  v.  McHTTGH  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Jan.  7,  1887.) 

DBBD — C30MSmBBATI0N  OF  MlBBlAOB — UtSTAEB  OF 

Facts. 

A  deed  made  in  accordance  with  an  ante- 
nuptial contract  is  supported  by  a  eufficieait 
consideration  where  the  grantor  and  grantee 
had  the  ceremony  of  marriage  performed,  and 
lived  as  bnsbaud  and  wife  up  to  the  time  of 
grantor's  death  in  the  belief  that  the  husband 
of  the  grantee  was  deed,  he  having  deserted  her 
12  years  before,  even  though  such  former  hns- 
band  was  living  during  the  period  of  the  sup- 
posed second  marriage. 

Bfiport  from  superior  court;  Bristol  county; 
J.  B.  Blchardson,  Judge. 

Bill  by  James  H.  Ogden  and  otbers  against 
Margaret  McHugh  and  another  f the  recov- 
ery of  real  estate.  Decree  dismissing  the 
bill.    Report  to  supreme  court  Affirmed. 

This  was  a  bill  In  equity,  brought  original- 
ly in  the  superior  court  by  the  heirs  at  law 
of  Henry  Ogden  for  the  recovery  of  certain 
real  estate  alleged  to  be  acquired  by  the  de- 
fendant through  conveyance  from  Henry  Og- 
den. In  1868  the  defendant  Margaret  Mc- 
Hugh married  James  McHugh.  Henry  Og- 
den, the  father  of  the  plaintiffs,  who  were 
his  children  by  a  deceased  wife,  knew  said 
Margaret  and  James,  and  Imew  of  their  said 
marriage,  was  present  at  their  marriage,  and 
knew  of  their  living  together  as  husband 
and  wife  for  short  Intervals  until  1873.  In 
that  year  (1873)  said  James  deserted  said 
Margaret.  He  left  Fall  River,  she  remain- 
ing there.  She  saw  him  once  in  1875  or  1876, 
but  after  that  soon  lost  aU  knowledge  of  him; 
and,  believing  him  to  be  dead,  in  188S  be- 
came engaged  to  marry  Henry  Ogden,  then  a 
widower.  She  and  the  said  Henry  Ogden  exe- 
cuted an  antenuptial  contract,  whereby  Hen- 
ry agreed  to  settle  property  on  Margaret.  The 
ceremony  of  marrtage  between  the  said  Mar- 
garet and  the  said  Henry  Ogden  was  there- 
after had  on  4th  January,  1888,  and  they 
thereafter  openly  lived  together  as  husband 
and  wife  in  Fall  River  until  the  death  of 
said  Henry,  March  7, 1893,  When  the  ante- 
nuptial contract  was  executed,  and  when  the 
ceremony  of  marriage  between  said  Margaret 
and  said  Henry  Ogden  was  performed,  they 
both  believed  that  said  James  McHugh  was 
dead,  and  they  both  remained  In  that  be* 
lief  down  to  the  time  of  the  death  of  said 
Henry,  thongb  in  fact  said  James  was  and 
is  now  living,  and  no  divorce  between  said 
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Margaret  and  said  James  was  ever  bad.  Be- 
fore the  ceremony  of  marriage  between  said 
Margaret  and  said  Henry  was  had,  the  ques- 
tion of  whether  said  James  was  then  liviug 
was  discussed  by  them  and  by  their  friends, 
and  they  sought  the  opinion  <x  advice  of  a 
priest  about  It.  Margaret  made  no  fraudu* 
lent,  nor  Intentionally  made  any  false,  state- 
ments to  said  Henry  Ogden,  nor  concealed 
anything  which  she  knew  In  respect  to 
whether  said  James  was  Uring  or  not,  to  In- 
duce him  to  marry  her.  Henry  knew  about 
Bald  James*  desertion  of  Margaret,  and  of  bis 
disappearance  from  Fall  Blver,  and  bad.  In  a 
general  way,  a  knowledge  of  all  the  same 
facts  that  she  had  In  respect  to  his  disappear- 
ance and  supposed  death.  Henry  Ogden  own- 
ed and  was  In  possessloin.  of  certain  property 
other  than  that  conveyed  to  Margaret  in  ac- 
cordance with  the  antenuptial  contract  at  the 
time  the  ceremony  of  marriage  between  the 
said  Margaret  and  said  Henry  was  perform- 
ed, and  he  gave  said  other  property  to  his 
children,  all  of  whom  are  plaintiffs  in  this 
suit  Pursuant  to  said  antenuptial  contract 
the  said  Henry  Ogden  caused  said  estate, 
which  was  the  estate  which  he  then  and 
down  to  the  time  of  his  death  occupied,  but 
which  he  acquired  after  said  January  4, 1888, 
to  be  conveyed  by  mcMie  conveyances, 
through  Christopher  Hughes  as  Intermediary 
merely,  to  said  Margaret.  There  was  no 
consideration  to  said  Henry  for  said  convey- 
ance other  than  the  desire  to  fulfill  his  said 
antenuptial  contract,  and  his  belief  that  she 
was  his  lawful  wife,  and,  laboring  under  this 
mistake,  he  made  this  conveyance.  The  bill 
was  dismissed,  with  costs. 

Jennings  &  Morton,  for  petittoners.  J.  W. 
Cummlngs,  tor  respondents. 

BABKER,  J.  The  decree  dismissing  the 
bill  was  right  If  the  plaintiffs,  as  heirs  at 
law  of  their  deceased  father,  could,  under 
any  circumstances,  maintain  a  bill  to  set 
aside  a  deed  which  he  had  made  in  perform- 
ance of  a  contract  into  which  he  had  entered 
onder  a  mistake,  th^  have  no  better  right 
than  he  would  have  If  living.  When  he  made 
the  contract,  and  when  he  performed  it  by 
causing  the  land  to  be  conveyed  to  the  de- 
fendant, he  knew  of  the  fact  ttiat  the  only 
evidence  of  the  death  of  the  defendant's 
former  htisband  was  his  absence  from  the 
year  1876  until  the  time  of  the  marriage,  In 
1888.  He  took  the  chance  that  the  former 
husband  was  yet  alive,  and  he  was  equally 
responsible  with  the  defendant  for  all  the 
consequences  to  her  and  to  himself  resulting 
from  the  marriage  ceremony,  and  his  living 
with  her  as  bis  wife  from  that  time  until  his 
death,  In  1893.  While  there  was  no  mar- 
riage, there  was  during  the  years  from  the 
ceremony  In  1888  to  his  death,  In  1893,  the 
exact  condition  of  things  which,  in  view  of 
tne  possibility  that  the  husband  was  alive,  he 
must  bave  contemplated,  wben  be  made  the 


contract  This  situation  gave  him  for  years 
the  companionship  and  services  of  the  de- 
fendant, with  no  obligation  to  compensate 
her  therefor.  Ck>oper  v.  Cooper,  147  Mass. 
370,  17  N.  E.  892.  It  gave  him  the  possibility 
of  having  by  her  legitimate  Issue.  Pub.  St. 
c.  145,  §  14;  Glass  t.  Ql&as,  114  Mass.  663. 
On  the  other  hand,  It  Is  impossible  to  place 
the  defendant  in  the  condition  In  which  she 
would  have  been  but  for  her  acts  done  in 
performance  of  her  part  of  the  contract. 
Neither  the  supposed  husband  nor  his  admln- 
iBtrators  or  heirs  have  lost  the  benefit  which 
he  expected  to  derive,— that  the  defendant 
should  bave  from  his  estate  nothing  except 
such  property  as  he  should  see  fit  to  give  her 
In  his  lifetime.  She  can  get  nothing  from 
his  estate,  either  by  way  of  compensation  for 
her  years  of  service  or  of  a  distributive  share. 
While  there  was  a  mutual  mistake,  In  that 
both  parties  believed  that  the  husband  was 
dead,  both  knew  fully  upon  what  that  belief 
rested,  and  what  the  consequences  would  be  It 
a  marriage  ceremony,  followed  by  cohabita- 
tion as  husband  and  wife,  should  occur,  and 
It  should  appear  that  the  husband  was  In  fact 
alive. '  It  would  be  unjust,  under  such  cir- 
cumstances, to  take  from  the  defendant  what 
she  received  in  return  for  acts  which  were 
of  value  to  the  other  contracting  party,  which 
were  a  detriment  to  herself,  and  which  only 
failed  of  being  complete  performance  on  her 
part  through  the  (deration  of  a  rule  of  law 
which  all  parties  had  in  mind,  and  which 
they  all  had  good  reason  to  suppose  was  not 
ap'plicable,  because  of  facts  which  each  knew 
and  relied  upon  equally  with  the  other.  De- 
cree affirmed. 


a67  Mass.  S68) 
BREUCK  T.  CITY  OF  HOLTOKB. 

(Supreme  Judicial  Court  of  Hasaachusetts. 
Hampden.   Jan.  7,  18970 

UOITICtPAI.  OORPOUTIOXS— DerBOTiTB  Sbwbbs— 

Da»A.OBS — UOifTSIBUTOBT  Nbougbiics. 

1.  Plaintiff  cannot  recover  agaiost  a  city  for 
injury  to  hia  houses  caused  hy  the  setback  of 
sewage  through  the  alleged  negligence  of  the 
city,  where  he  connected  his  houses  with  the 
sewer  in  such  a  way  as  to  be  in  violation  of  dty 
ordioances. 

2.  Pumping  water  from  plaintiff's  cellar  by 
a  city  is  not  a  waiver  of  plaintiffs  infraction  of 
a  ci^  ordinance  relative  to  sewer  tronnectioits, 
that  will  enable  him  to  recover  for  injuriea  to 
his  houses  caused  by  the  setbaelt  of  sewage 
through  the  alleged  negligence  of  the  city. 

8.  Plaintiff  cannot  recover  for  injury  to  hta 
building  through  the  setback  of  sewage  where 
the  damage  caused  by  water  which  found  its 
way  to  the  building  through  the  house  connec- 
tiona  with  the  sewer,  made  by  plaintiff  in  viola- 
tion of  city  ordinances,  cannot  oe  distinguished 
from  damages  oinsed  by  water  thrown  from 
catch-basins,  or  forced  through  the  walls  of  the 
sewer  and  soil  of  the  street,  on  piaintiff'a  prem- 
ises. 

Exceptions  from  superior  court  Hampden 
coimty;  EUsha  B.  Maynard,  Judge. 

Action  by  Otto  Breack  against  the  city  of 
Holytdce  for  damages  received  by  tbe  set- 
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back  of  sewage  w  the  proi>erty  of  plaintiff, 
caused  by  tho  luglect  of  defendant  Excep- 
tions by  jdaintfff  to  a  rerdlct  for  defmdant, 
directed      tfce  court   Verdict  to  stand. 

A.  L.  Green,  for  plaintiff.  Artbnr  B.  Cha- 
pln.  City  8oi.,  and  B.  W.  Cbapin,  for  defend- 
ant 

BARKER,  J.  Tbe  writ  l8  dated  Augnst  3, 
I8fie,  and  tbe  trial  was  In  March.  1806.  ;Che 
declaration  had  three  counts.  The  first  al- 
leged that  tbe  defendant  negligently  failed 
to  keep  a  sewer  In  r^alr,  whereto  the  plain- 
tiff, who  was  In  the  exercise  of  doe  care,  suf- 
fered Injury  to  bis  property;  tbe  second,  that 
the  aewer  wm  n^llgentiy  suffered  by  tbe 
defendant  to  be  out  of  repair,  whereby  the 
plaintiff's  real  estate  was  damaged,  be  bting 
In  the  exerclbe  of  due  care;  and  the  third 
count  that  the  defendant  ought  to  have  built 
the  sewer  upon  such  a  plan  and  In  such  a 
manner  as  was  suitable  to  carry  off  the  sew- 
age, but  negligently  failed  to  do  so,  and,  in- 
stead, built  the  sewer  of  Insnfficient  capac- 
ity, and  of  Bucb  a  plan  and  In  such  a  mann^ 
as  to  be  Insufflctent  to  can^  off  the  sewage, 
which  forced  tbe  sewage  baek  into  tbe  plain- 
tUTs  buildings,  wberel^  tbey  were  under- 
mined  and  Injured,  be  being  In  tbe  exercise 
of  due  care.  The  defendant's  answer  was  a 
general  denial.  The  case  was  tried  before  a 
jury  In  the  superior  court,  and,  after  rerdlct, 
was  repwted  the  preddlng  justice  for  the 
determination  of  this  court.  The  report  aft- 
or  reciting  a  tev  facta  aa  to  whlcb  we  assume 
there  was  no  dispute,  states  that  the  juiy 
took  a  view,  and  that  material  evidence  waa 
Introduced  by  both  parties,  and  then  recites 
tbe  testimony  of  fire  witnesses  called  by  the 
plaintiff,  and  of  three  called  the  defendant 
aa  all  that  Is  material  to  the  issue.  The  re- 
port there  states  that,  after  this  evidence  was 
in.  the  defendant  asked  the  court  to  rule  that 
the  plaintiff  could  not  recover,  and  further 
offered  In  evidence  certeln  dty  ordinances  tor 
the  purpose  of  showhig  that  the  plaintiff  was 
not  legally  connected  with  tbe  sewer,  and  for 
any  other  purpose  for  which  tbey  might  be 
competent  The  plaintiff  objected  to  the  ad- 
mlssloa  ot  this  line  of  defense,  because  it  was 
not  specifically  set  out  hi  tbe  answer.  Tbe 
presiding  justice  excluded  evidence  of  the  or- 
dinances,  and  required  tbe  jury  to  find  wheth- 
er a  want  of  due  care  on  the  part  of  the  plain- 
tiff contributed  to  the  overfiow  Into  his  cel- 
lars, and  whether  the  want  of  due  care  by 
the  defendant  In  the  conatructloD  or  mainte- 
nance of  its  sewer  was  the  sole  cause  of  the' 
overflow,  and  the  amount  of  damage,  if  any, 
which  the  plaintiff  suffered  In  his  property  as 
the  direct  result  of  the  overflow.  The  JU17 
then  found  that  tbe  plaintiff's  injury  came 
In  no  wise  from  hla  neglect  but  did  result 
taxa  the  negligence  of  the  defendant,  and 
that  the  plaintiff's  damages  were  $700.  After 
these  special  findings,  tbe  court  admitted  In 
evidence  the  dty  ordinances,  and  directed  a 


ver^t  f6r  the  defendant,  to  which  the  ^aln- 
tiff  excepted,  with  the  agreement  that  the  case 
should  be  repwted  to  this  court  and  that  If, 
under  all  the  evidence,  the  plaintiff  was  enti- 
tled to  have  his  case  submitted  to  the  Jury, 
the  verdict  should  be  for  him  for  $700,  and 
that  otherwise  the  verdict  for  the  defendant 
should  stand.  The  questltm  for  our  dedsion 
Is,  ther^ore,  whether  there  Is  any  view  of 
the  whole  evidence  upon  which  the  plaintiff 
was  fflitltled  to  have  the  case  submitted  to  the 
jury. 

Upon  an  ezambiation  of  the  reported  evi- 
dence we  are  of  oplnlm  that  the  plaintiff  was 
not  entitled  to  have  the  case  submitted  to  the 
Jury.  Upon  Us  land,  at  the  corner  of  Jack- 
son and  Summer  streets,  the  plaintiff  had  bnflt 
two  bride  tenement  houses.  Tbe  one  upon 
the  comer  of  tbe  lot  upon  tbe  two  streets 
was  boUt  In  tbe  year  1881,  and  tbe  other,  on 
Jackson  street,  and  in  the  rear  of  the  first, 
was  bunt  in'  1887,  Running  from  Jackson 
street  behind  the  rear  btock  was  an  alleyway. 
In  the  front  Uock,  betides  apartments  for 
dwdUngs,  there  was  also  a  shop^  In  Jack- 
vfn  street  was  a  dty  sewer,  buUt  between  the 
years  1876  and  1880,  designed  to  collect  and 
transmit  to  the  river  both  ordinary  sewage 
and  the  surface  water,  tbe  sewage  being  ad- 
mitted 1^  house  connections,  and  the  surface 
water  by  catcb-baslns  placed  in  the  streeta. 
As  originally  built,  this  sewer  descended  Jack- 
scm  street  past  the  plaintiff's  blocks,  crossed 
Summer  street  following  Jackson  street  to 
Canal  street  and  turning  to  the  left  at  the  cor- 
ner of  Jackson  and  Canal  streets,  was  con- 
tinued down  GoebI  street,  past  the  foot  of 
Adams  street  and  of  Sai^nt  street,  which 
were  streets.parallel  with  Jackson  street  to  a 
point  In  Canal  street  opposite  the  overflow  ot 
the  Holyoke  Water-Power  Company's  third- 
levd  cuial,  where  the  sewer  turned  to  the 
right  and  was  led  Into  the  river  under  the 
overflow.  In  Canal  street  there  was  a  -well 
hole  in  the  sewer  betwran  Jadcson  and  Adams 
streets.  In  Jackson  street  and  In  Canal  street 
to  the  well  hole,  this  sewer  was  ot  brick,  26 
inches  high,  and  about  20  inches  wide.  Fnnn 
tbe  well  hole,  to  its  lower  end,  at  tbe  river. 
It  was  of  iron,  6  feet  In  diameter;  and  this 
part  ot  the  sewer  served  as  the  discharge  of 
another  sewer  in  Adams  street  In  July,  1888, 
a  tubular  Iron  conduit  was  put  in  at  tbe  well 
hole  In  Canal  street,  leading  under  tbe  bottom 
of  the  third-level  canal,  which  runs  next  to 
and  peralld  vrlth  Canal  street,  and  at  right 
angles  to  the  course  of  the  canal,  and  a  sewer 
leading  dhrectly  to  the  river  was  built  trom 
the  lower  end  of  the  conduit  In  that  year 
tbe  JsLckeon  street  sewer  was  cut  off  from  its 
original  outlet,  and  made  to  discharge  into 
the  conduit  built  under  the  canoL  In  June, 
189S,  this  conduit  caved  In  or  cdtapsed,  and 
became  obstructed  by  sand,  which  came  into 
It  from  tbe  adjacent  soil,  through  openings  hi 
the  tube  thus  caused,  and  it  remained  thus 
obstructed  until  It  was  replaced  by  another 
Iron  tube,  In  July,  1805.   Daring  the  work 
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of  replacement,  which  lasted  for  10  or  12  days, 
the  JacksoD  street  sewer  was  cut  off  from 
that  outlet,  and  was  Inadequately  discharged 
through  its  old  outlet.  The  Holyoke  Water- 
Power  Company  empties  its  canals  yearly  dur- 
ing the  first  week  In  July,  to  allow  work  to 
be  done  In  and  about. them,  and  keeps  the 
canals  filled  during  the  rest  of  the  time,  ex- 
cept sometimes  on  Sundays,  for  a  day.  The 
conduit,  which  collapsed  in  June.  1893,  was 
pat  In  when  the  water  was  out  of  the  canal 
in  July,  1888;  and  the  work  of  replacing  It 
was  done  when  the  water  was  out  in  July, 
1895,  when  the  water-power  company  extend- 
ed for  a  week  or  10  days  the  period  during 
which  the  water  was  out  of  the  canal.  The 
evidence  tended  to  show  that  the  cause  of 
the  collapse  of  the  conduit  In  1893  was  that 
there  was  not  time  to  properly  rivet  It  when 
it  was  put  in,  before  the  water  was  let  Into 
the  canal.  Both  of  the  plaintiff's  blocks  had 
house  connections  with  the  Jackson  street 
sewer,  and  the  plaintiff  testified  that  both 
blocks  had  always  been  connected  with  that 
sewer.  Besides  the  making  of  these  original 
coanectlous  with  the  sewer  when  the  bloclcs 
were  built,  the  plaintiff  testified  that  he  put 
a  pipe  from  the  shop  In  the  front  block  into 
the  sewer  in  October,  1891,  and  that  he  made 
changes  in  the  plumbing  of  the  rear  block  by 
taking  a  sink  and  a  bathtub  out  from  the  cel- 
lar of  the  rear  block,  which  had  been  laid  out 
for  a  washroom;  he  testifying  that  be  took 
out  the  sink  and  bathtub  "two  or  three  years 
ago,"  and,  again,  that  he  took  out  the  sink 
"atwut  tour  or  five  years  ago,"  so  that  It  ap- 
peared that  he  made  changes  In  the  draining 
system  of  the  blocks  from  1891  to  1894. 

Looking  at  the  evidence  with  respect  to  the 
effect  of  the  city  ordinances  upon  the  plain- 
tlfTs  rights,  the  case  is  in  a  peculiarly  un- 
satisfactory situation.  We  find  no  direct 
testimony  that  any  person  other  than  the 
superintendent  of  streets  dug  up  the  street 
or  opened  the  sewer  to  connect  the  plalntlfTs 
blocks  with  It,  and  none  that  his  particular 
drains  which  entered  the  sewer  or  the  plumb- 
ing upon  his  own  premises  was  not  of  the 
required  materials  or  grade.  Nor  was  there 
any  direct  testimony  to  the  effect  that  the 
pai*tlcular  drains  were  put  in  by  the  super- 
intendent of  streets,  or  under  the  directions 
of  the  mayor  and  aldermen,  or  that  the 
plumbing  of  the  blocks  conformed  to  the  re- 
quirements of  the  ordinances  as  to  mate- 
rials, grade,  and  other  particulars.  Two  of 
the  ordinances  were  In  force  from  October 
27, 18T5,  and  three  from  June  30, 1885.  None 
of  them  required,  in  terms,  an  application  to 
the  city  authorities  on  the  part  of  a  person 
Intending  to  connect  his  premises  with  a 
sewer;  but  the  last  ordinance  of  June  30, 
1885,  requires  that  before  proceeding  to  con- 
struct any  portion  of  the  drainage  system  of 
a  building,  or  to  make  any  changes  In  the 
existing  drainage  system,  the  owner  shall 
file  with  the  city  engineer  a  plan  showing  the 
whole  drainage  system,  from  its  connection 


with  the  sewer  to  Its  terminus  In  the  house, 
together  with  the  locaUon  and  size  of  all 
branches,  traps,  ventilating  pipes,  and  fix- 
tures, which  plan  must  be  In  accordance 
with  the  ordinances,  and  Indorsed  with  the 
word  "Approved,"  signed  by  the  city  engi- 
neer, and  kept  on  file  Id  bis  office.  The  city 
engineer,  who  had  held  that  office  for  on» 
year,  testified:  "I  looked  for  an  appllcatloD 
by  Mr.  Breuck  for  the  entry  of  the  pipe  Into 
the  sewer  in  the  city,  and  could  not  find  It. 
If  t&ere  bad  been  one,  I  think  I  should  have 
been  likely  to  find  It  There  is  usually  a  rec- 
ord. I  found  no  record  of  it."  We  have 
now  referred  to  all  the  testimony  bearing  up- 
on the  question  whether  the  plaintiff  had 
been  guilty  of  a  breach  of  any  of  the  ordi- 
nances, save  that  the  city  engineer  testified 
that  he  had  visited  the  front  house,  and  liad 
seen  where  one  sewer  entered,  the  one  in  the 
front  house,  and  that  It  seemed  to  him  that 
the  sewer  was  built  before  the  house  was; 
and  the  plaintiff  testified  that  the  only  sewer 
pipe  of  the  rear  house  was  the  same  with 
that  of  the  front  house,  the  pipe  going 
through  both  houses.  If,  upon  this  testi- 
mony, the  Jmy  had  found  that  there  had 
been  no  breach  of  the  ordinances  by  the 
plaintiff,  we  should  be  slow  to  disturb  the 
finding.  But,  bearing  In  mind  the  terms  of 
the  report,  we  feel  compelled  to  assume  that 
the  plaintiff  had  connected  the  rear  houst 
with  the  sewer  when  he  built  that  house,  in 
1887,  wlthOiUt  filing  with  the  city  engineer  the 
plan  required  by  the  lasi  ordinance  of  June 
30,  1885;  that  from  1891  to  1894  he  made 
changes  In  the  drainage  systems  of  both 
blocks  without  filing  such  a  plan;  and  that 
he  himself  made  a  new  and  direct  connection 
between  the  shop  in  the  front  block  and  the 
sewer,  in  October,  1891,  causing  the  sewer 
to  be  opened  for  that  purpose  by  persons 
other  than  the  superintendent  of  sewers  or 
his  employes,  and  causing  the  particular 
drain  which  entered  the  sewer  to  be  laid, 
not  under  the.  direction  of  the  mayor  and  al- 
dermen, nor  of  a  size,  matei-lals,  or  grade 
which  they  had  directed;  so  that  the  plain- 
tiff's houses  were  both  connected  with  the 
sewer  In  violation  of  the  provisions  of  the 
two  ordinances  of  October  27,  1895,  and  of 
the  hist  ordinance  of  June  30,  1885. 

It  Is  contended  by  the  plaintiff  that  the 
jury  might  find  that  any  Infractions  by  him 
of  these  ordinances  were  waived  by  the  city 
authorities.  We  find,  however,  no  evidence 
from  which  such  a  waiver  can  fairly  be  in- 
ferred. The  ordinances  do  not  require  a  con- 
sent on  the  part  of  the  city  authorities,  as 
was  required  by  the  ordinances  considered 
in  Livingstone  v.  City  of  Taunton,  155  Mass. 
363,  29  N.  E.  035.  in  Sheridan  v.  City  of 
Salem,  148  Mass.  196,  19  N.  E.  172,  and  In 
Banlett  v.  City  of  Lowell,  126  Mass.  431. 
These  ordinances  in  the  present  case  pre- 
scribed by  whom  and  how  tlie  work  should 
be  done,  and  made  the  act  of  the  owner  In 
flling  a  plan  a  condition  precedent  In.  Sberl- 
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dan  r.  City  of  Salem  there  was  evidence  that 
the  permission  which  the  ordinance  required 
to  be  In  writing  was  given  orally,  and  was 
reported  to  the  mayor  and  aldermen.  In  the 
present  case  we  note*  In  addition  to  the  fact 
that  the  houses  were  In  fact  connected  with 
the  sewer  from  the  time  when  they  were 
erectet^  no  evidence  of  any  fact  from  which 
It  Is  contended  that  a  waiver  can  be  Inferred, 
except  the  testimony  that  on  several  occa* 
slons  the  city  pumped  the  water  oat  of  the 
plaintiff's  cellars.  Such  assistance  Is  grant- 
ed to  persons  where  ceDars  may  have  been 
flooded  for  any  cause,  and  would  not  Justify 
a  finding  that  the  plaintiff's  breaches  of  the 
sewer  ordinances  were  waived  by  the  cl^. 
These  Infractions  of  the  ordinances  would 
be  conclusive  against  the  plaintiff's  right  to 
recover  If  the  flooding  of  bis  premises  was 
caused  by  the  comiections  with  the  sewer. 
See  Banlett  v.  Low:eli,  1^  Mass.  431.  But 
the  plaintiff  contends  tliat  the  evidence 
would  Justify  a  finding  that  tiie  flooding  of 
his  premises  with  sewer  water,  and  the  un- 
dermlnlng  and  settling  of  his  blocks,  were 
caused  by  water*whlch  came  from  the  sewer, 
not  through  his  particular  drains,  nor  in 
consequence  of  the  coimections  between  the 
blocks  and  the  sewer,  but  which,  by  the 
faulty  condition  of  the  sewer,  was  forced 
bock  Into  and  upon  the  soil  of  his  land,  and 
came  Into  his  cellars,  and  Injured  his  build- 
ings, by  percolating  from  the  sewer  Into 
and  upon  hla  land,  or  running  there  from 
the  catoh-baslns.  There  was  testimony  that 
there  was,  especially  during  rains,  great 
hack  pressure  upon  the  water  In  the  sewer, 
so  that  tt  would  back  up  In  pipes  In  the 
house  as  high  as  14  feet  above  the  cellar,  and 
wonid  sjiout  up  8  or  4  feet  from  the  cateh- 
basln  on  Jackson  street,  and  that  there  was 
a  place  wh»e  It  came  from  the  aever 
through  the  bai^  alley,  and  that  It  used  to 
spout  out  of  the  manhole  like  a  fountain,  and 
other  testimony,  from  all  of  which  the  Jury 
might  find  that  wvter  was  forced  from  the 
sewer  onto  the  plaintiff's  premises  In  other 
ways  than  through  the  sewer  connections 
with  the  blocks.  But  the  plaintiff's  own  tes- 
timony, and  that  of  other  witnesses  whom 
he  called,  and  who  had  occupied  tenements 
In  his  blocks,  was  that  water  also  came  from 
the  sewer  upon  his  premises  through  the 
pipes  connecting  them  with  the  sewer.  The 
only  damages  which  the  evidence  tended  to 
show  were  due  to  the  mechanical  effect  of 
the  water  in  canslDg  the  buildings  to  crack 
and  settle.  The  damage  so  caused  by  wa- 
ter which  found  its  way  to  the  premises 
through  or  in  consequence  of  the  house  con- 
nections with  the  sewer  cannot  be  separated 
or  distinguished  from  the  damage  caused  by 
water  thrown  from  the  catch-basins  or  man- 
holes, or  forced  through  the  walls  of  the  sew- 
er and  the  soli  of  the  street  npon  the  plain- 
tiff's premises.  The  evidence,  therefore, 
tended  to  show  no  damage  which  was  not 
caused  In  port  by  the  connections  with  the 


sewer,  made  and  maintained  by  the  plaintiff 
contrary  to  the  city  ordinances;  and  this 
brings  the  case  within  the  ordinary  rule  that 
a  plaintiff  cannot  recover  damages  which  are 
In  part  caused  by  hto  own  negligence  or 
wrong.  It  Is  not  an  answer  to  say  that  the 
Jury  found  specially  that  -the  want  of  due 
care  by  the  defendant  in  the  construction  or 
maintenance  of  the  sewer  was  the  sole  cause 
of  the  overflow,  for  the  reason  that  the  city 
ordinances  were  not  before  the  Jury.  The 
greatest  possible  effect  which,  under  the  cir- 
cumstances, can  be  given  to  the  special  flnd- 
Ings,  is  that  the  overflow  was  due  to  faulty 
construction  or  maintenance  of  the  sewer, 
and  was  not  at  all  caused  by  any  faulty  con- 
struction of  the  plalntUTs  connections  with 
the  sewer.  The  findings  are  not  Inconsist- 
ent with  the  defendanf  B  contention  that  the 
connections  themselves  were  made  In  contra- 
vention of  the  ordinances;  and  because,  up- 
on the  evidence,  idl  the  damage  which  it 
tended  to  show  was  due  In  part  to  water 
which  came  Into  the  premises  through  those 
connections,  the  plaintiff  was  not  entitied  to 
have  the  case  submitted  to  the  Jury.  Verdict 
for  def endimt  to  stand. 

{167  Ha^.  242} 

BOTDBN  v.  MASSACHUSETTS  MASONIC 
LIFE  ASS'N. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.   Jon.  6, 1897.) 
LiTB  Isburakob-t-Bt-Laws  or  AssoctinoK— COH- 

BTRUOTION  or  COHTHAOT— PaILVRB 
OF  BE!*BFTC1ART. 

1.  Under  St  1890,  c  421,  S  21,  relating  to  life 
asaodatious,  and  providing  that  all  policies  or 
certificates  which  contain  reference  to  the  con- 
stitution or  by-laws  of  the  association  as  form- 
ing part  of  the  contract  shall  also  have  attached 
thereto  a  correct  copy  of  such  by-laws,  etc.,  a 
provision  In  a  polic;  that  "the  member  agrcea 
to  be  bound  by  the  tv-laws  of  this  association, 
now'in  force,'*  etc.,  does  not  render  tlie  policy 
subject  to  a  by-la  not  contained  therein  or  at- 
tached thereto. 

2.  Where  a  policy  provides  that  the  insurance 
shall  be  paid  to  the  beneficiary  named  therein 
If  living,  or  to  the  person  named  in  the  last  des- 
ignation by  the  member,  and  recorded  in  the 
books  of  the  association,  on  the  death  of  the 
beneficiary  named  in  the  pc^icy,  jind  the  failure  to 
deeigaate  another,  the  ioaorance  ib  payable  to  the 
representatiTe  of  the  insured. 

Appeal  from  superior  court,  Hampden 
county. 

Action  by  Frances  B.  Boyden  against  the 
Massachusetts  Masonic  Life  Association  to 
recover  npon  a  policy  of  insurance  Issued  up- 
on the  life  of  Henry  N.  Boyden,  plaintifTs 
husband.  The  defendant  admitted  Its  lia- 
bility, paid  the  amount  due  on  the  policy  In- 
to court,  and  asked  that  Bosa  A.  White, 
daughter  of  the  Insured  by  a  former  wife;  F. 
P.  Lincoln,  administrator  de  bonis  non  of 
the  estate  of  Sally  Boyden,  the  former  wife 
of  the  insured,  and  designated  as  beneficiaiy 
In  the  policy;  and  H.  W.  Bosworth,  adminis- 
trator of  the  estate  of  Henry  N.  Boyden,— be 
made  parties  defendant  as  claimants  of  the 
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fund.  From  a  Judgment  directing  the  pay- 
ment of  the  fund  to  H.  W.  Bosworth,  admin- 
istrator of  the  estate  of  the  Insured,  plaintiff 
appeals.  Affirmed. 

Edwin  F.  Lyford,  for  appellant.  Charles 
W.  Bosworth,  for  appellee  administrator  of 
estate  of  Henry  ■  N.  Boyden.  Edmund  P. 
Kendrick,  for  appellees  Rosa  A.  "White  and 
Frank  P.  Lincoln,  administrator  de  bonis 
non  of  estate  of  Sally  Boyden. 

BARKER,  J.  The  question  Is  whether 
the  provision  of  the  policy,  "that  said  mem- 
ber agrees  to  be  bound  by  the  by-laws  and 
rnles  of  this  association  now  In  force,  or  as 
hereinafter  altered  or  amended,"  makes  op- 
erative. In  ascertaining  the  disposition  of 
the  fund,  the  following  by-law:  "Or  if  he 
[meaning  the  member]  leaves  no  such  deslg* 
nated  parties  alive,  It  shall  be  paid  as  fol- 
lows: (1)  To  his  widow  and  his  minor  chil- 
dren, to  be  apportioned  to  them  as  follows: 
If  there  be  but  one  minor  child,  one-half  to 
the  widow  and  one-half  to  the  minor  child; 
if  more  than  one,  one-third  to  the  widow 
and  two-thirds  to  the  minor  children,  in 
equal  shares;  if  there  be  no  minor  chil- 
dren, the  whole  to  the  widow;  If  there  be 
no  widow,  the  whole  to  the  minor  children  in 
equal  shares.  Or  (2)  If  he  leaves  no  widow 
and  no  minor  child,  then  In  equal  shares 
to  his  adult  children.  Or  (3)  if  he  leaves  no 
widow  and  no  child,  then  to  his  mother.  Or 
(4)  if  he  leaves  no  widow  and  no  minor  cblld, 
then  to  his  father,"  The  association  was 
organized  and  the  policy  was  Issued  under, 
and  is  governed  by,  St.  1890,  c.  421,  section  21 
of  which  Is  as  follows:  "All  policies  or  cer- 
tificates hereafter  Issued  to  persons  within 
the  commonwealth  by  corporations  transact- 
ing business  therein  under  this  act,  which 
policies  or  certificates  contain  any  reference 
to  the  application  ot  the  Insured,  or  the  con- 
stitution, by-laws  or  other  rules  of  the,  cor- 
poration, either  as  forming  part  of  the  pol- 
icy or  contract  between  the  parties  thereto, 
or  having  any  bearing  on  said  contract,  shall 
contain  or  have  attached  to  said  policy  or 
certificate  a  correct  copy  of  the  application 
as  signed  by  the  applicant,  and  the  portions 
of  the  constitution,  by-laws  or  other  rules 
referred  to;  and  unless  so  attached  and  ac- 
companying the  policy,  no  such  application, 
constitution,  by-laws  or  other  rules  shall  be 
received  as  evidence  In  any  controversy  be- 
tween the  parties  to  or  interested  in  said  pol- 
icy or  certificate,  and  shall  not  be  considered 
a  part  of  the  policy  or  of  the  contract  between 
Buch  parties.  The  said  policy  or  certificate, 
application,  constitution,  by-laws  or  other 
rules  shall  be  plainly  printed  and  no  portion 
thereof  shall  be  In  type  smaller  than  brevier: 
Provided,  however,  that  nothing  in  this  sec- 
tion shall  be  construed  as  applying  to  health 
certificates  or  contrlbntlonal  receipts  or  oth- 
er evidences  used  in  reinstatement  of  a  pol- 


icy or  certificate."  No  copy  of  the  by-law 
above  quoted  was  contained  in,  attached  to, 
or  accompanied  the  policy.  Therefore  the 
by-law  cannot  be  considered  a  part  of  the 
policy  or  contract,  nor  can  it  be  received  in 
evidence  in  this  cause,  which  is  a  controversy 
between  parties  claiming  to  be  Interested  in 
the  policy;  and  the  rights  of  the  i>artles  to 
the  fund  must  be  determined  as  If  there  were 
no  such  by-law.  See  Cousidlne  v.  Insurance 
Co.,  165  Mass.  462,  43  N.  E.  201.  The  policy 
stipulates  that  the  Insurance  shall  be  paid  "to 
Sally  Boyden,  If  living,  unless  such  member 
[Henry  N.  Boyden]  shall  have  designated 
that  it  be  otherwise  paid,  in  which  case  !t 
shall  be  paid  to  the  person  or  persons  named 
in  his  last  designation  as  recorded  upon  the 
book  of  the  association."  The  application,  a 
copy  of  which  Is  attached  to  the  policy,  con- 
tains this  clause:  "I  direct  that,  after  my  de- 
cease, the  moneys  to  which  I  may  be  en- 
titled as  such  metnber  Shall  be  paid  to  the 
person  or  persons  now  of  record  as  my  last 
designation  on  the  books  of  said  •  •  •  as- 
sociation." The  iwrson  so  designated  on  the 
books  was  the  Sally  Boyden  named  in  the 
clause  quoted  from  the  policy.  She  had 
been  the  wife  of  Henry  N.  Boyden,  but  had 
died  before  the  application  and  policy  were 
made.  She  left  one  child,  Rosa  A.  White,  one 
of  the  parties  to  the  cause,  who  was  and  Is 
the  only  child  of  herself  and  of  Henry  N. 
Boyden.  The  administrator  of  the  estate  of 
Sally  Boyden  and  Rosa  A.  White  both  con- 
tend that  the  fund  belongs  to  Rosa  A.  White, 
and  that,  if  it  is  payable  to  the  administrator 
of  Henry  N.  Boyden,  then  it  should  be  paid 
to  him  for  the  sole  benefit  of  Rosa  A.  White. 
But  the  clauses  quoted  from  the  application 
and  the  policy  are  to  be  taken  together,-  and 
80  the  designation  of  Sally  Boyden  is  condi- 
tional upon  her  being  alive,  and  is  void  be- 
cause she  was  dead.  If  she  had  been  living, 
the  pohcy  would  have  been  payable  to  her 
only  in  case  of  her  surviving  Henry  N.  Boy- 
den, and  upon  her  death  before  him  there 
would  have  been  a  resulting  trust  in  his 
favor.  Hasklns  v.  Kendall,  15S  Mass.  224, 
N.  E.  405,  and  cases  cited.  He  knew  all  the 
circumstances,  and,  if  he  had  Intended  to 
have  the  policy  payable  to  Rosa  A.  White, 
he  could  have  designated  her  as  the  bene- 
ficiary at  any  time.  It  is  therefore  Impossi- 
ble to  construe  the  policy  as  In  effect  payable 
to  her.  Because  there  Is  in  the  policy  no 
designation  of  Prances  E.  Boyden,  the  sec- 
ond wife  and  the  widow,  as  beneficiary,  and 
the  by-laws  cannot  be  taken  into  account  In 
determining  to  whom  the  fund  is  to  go,  her 
claim  to  hare  the  fund  paid  to  herself  must 
be  denied.  The  result  is  that,  as  no  bene- 
ficiary Is  eCfectually  designated,  the  adminis- 
trator of  the  estate  of  Henry  N,  Boyden  Is 
entitled  to  the  fund.  Clarke  v.  Schwarzen- 
berg.  162  Mass.  98, 101,  88  N.  E.  17.  and  cases 
cited.   Judgment  afilrmed. 
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(187  Mm.  245) 

.  OTIS  T.  ons  et  a. 

(Saprane  Jadidal  Court  of  MasaadmiettB. 
Eampden.    Jan.  6, 1887^ 
Tkdbts— Misappropriation  bt  Trti8TEE— Liabiutt 

Ot  PeRSO^CS  RSOIIVIHG  TH0BT  FoiTD. 

1.  Where  ao  agent  misappropriates  a  fund 
of  hlB  principal  by  eift,  the  principal  ma;  re- 
cover the  funds  in  tne  bands  of  the  person  re- 
ceiving it  aa  a  gift,  or  In  the  hands  of  others 
to  whom  it  ia  afterwards  given. 

2.  Where  a  trust  fund  is  misappropriated  hj 
persons  receiving  it  as  a  gift,  they  are  Uable  to 
the  principal  for  the  amount  misappropriated  hj 
each. 

Appeal  from  superior  court.  Hampden  coun- 
ty; Francis  A.  Gasklll,  Judge. 

Bill  by  Cornelia  L.  Otis  against  Samuel  F. 
Otis  and  others.  There  was  a  decree  for 
plaintiff,  and  defendants  appeaL  Affirmed. 

WllUam  H.  Brooks  and  Wmter  S.  BobinsoD, 
for  appellants.  Jonathan  Barnes,  for  appel- 
lee. 

HOLMES,  J.  The  master  finds  that  the 
fund  In  question  belonged  to  the  plaintiCT, 
that  It  was  received  by  the  defendant  Sam- 
uel V.  Otis  as  a  gift  from  the  plalntilTB  hus- 
band, who  received  it  as  her  agent  or  trus- 
tee, and  that  it  was  distributed  by  Samuel 
F.  Otis  among  his  four  daughters,  the  other 
defendants,  also  as  a  gift  These  findings 
were  not  excepted  to,  and  are  not  discussed 
fak  the  defendants'  argument,  and  therefore 
we  assume  them  to  be  correct,  as  we  see  no 
reason  to  doubt  that  they  are.  They  are  suf- 
ficient to  establish  the  plaintiff's  right  to  re- 
cover without  regard  to  her  exceptions  or  to 
the  judge's  additional  findings.  A  person 
to  whose  hands  a  trust  fund  comes  by  con- 
▼eyance  from  the  original  trustee  Is  charge- 
able as  a  trustee  In  his  turn  If  be  takes  It 
without  consideration,  whether  he  has  no- 
tice of  the  tmst  or  not.  This  has  been  set- 
tled for  300  years, — since  the  time  of  uses. 
*'lt  the  feoffees  enfeoff  one  without  consid- 
eration it  Is  to  the  first  use  although  it  be 
without  notice,"  Y.  B.  14  Hen.  VIII.  p.  9, 
pL  6;  Chudlelgh's  Case,  1  Cofce,  120,  122b; 
MaHsell  V.  Mansell,  2  P.  Wms.  678,  681; 
Clark  T.  Flint,  23  Pick.  231,  243;  Atlantic 
Cotton  Mills  T.  Indian  Orchard  Mills,  147 
Mass.  268,  272,  273,  17  N.  B.  496;  Lewln, 
Trusts  (9th  Ed.)  976;  1  Perry,  Trusts  (4th 
Bd.)  H  217,  220. 

By  the  bill  as  originally  filed  the  plaintiff 
sought  to  recover  on  Identified  fund  supposed 
to  be  deposited  In  a  trust  company  subject 
to  the  order  of  the  defendant  Samuel  F. 
Otis.  When  it  appeared  that  before  the  bill 
was  filed  he  had  withdrawn  the  fund,  a 
pn^er  was  added  that  he  might  be  ordered 
"to  pay  over  said  moneys  to  the  plaintiff." 
And  when  It  appeared  further  that  he  had 
transferred  the  fund  to  his  daughters,  a  fur- 
ther amendment  joiued  them  and  prayed 
that  tbey  might  "be  ordered  to  transfer  said 
funds  to  the  plaintiff."   These  prayen  look, 

46N.B.-47 


primarily  perhaps,  to  the  recovery  of  an  Iden- 
tl^ed  fund,  wherever  It  may  be  found.  It 
turns  out,  however,  that  the  fund  is  gone, 
aud  has  been  misappropriated  by  the  concur 
rent  action  of  all  the  defehdants.  Under 
these  circumstances  the  plaintiff  has  a  right 
to  compensation  as  alternative  relief,  and  is 
entitled  to  a  decree  against  all  the  parties 
concerned,  to  the  extent  of  their  respective 
misappropriations.  Trull  t.  Trull,  13  Allen, 
407;  Loring  v.  Brodle,  134  Mass.  453;  Wil- 
son V.  Moore,  1  Mylne  &  K.  126,  143,  337; 
Duncan  T.  Jaudbn,  15  Wall.  165;  Swift  v. 
Wllllame,  68  Md.  236, 11  Atl.  835.  It  hardly 
Is  worth  while  to  consider  whether  an 
amendment  of  the  prayers  la  technically 
proper,  as  undoubtedljj  it  would  be  allowed, 
without  costs. 

The  decree  may  be  modified  so  far  as  to 
make  it  clear  that  the  plaintiff  recovers  but 
one  bill  of  costs,  which  we  presume  la  all  that 
it  means  In  its  present  form. 

Decree  for  plaintiff. 


(U7  uan.  ni) 

POLSON  V.  STEWABT. 

(Supreme  Judicial  Gonrt  of  Massachnsetts. 
SnSolk.    Jan.  6,  1897.) 

Husband  aku  Wirs  —  Nonkbbii>bni'S  —  Looal 
Lands — Contraot— Validitt — Forrbarakcb 
to  scb  for  divoros— considbkations. 

1.  While  a  hnsband  and  wife  were  dinniciled  in 
North  Carolina,  the  wife  took  steps  whicli,  un- 
der the  North  Carolina  statutes,  gave  her  the 
right  to  contract  hb  a  feme  sole,  with  her  hus- 
band BS  well  as  with  others,  and  she  afterwardi 
released  her  dower  in  her  husband's  lands.  In 
considerattoa  of  this  release,  and  for  other  ade- 
quate ciMisiderations,  tiie  husband  executed  a  cov- 
enant to  her  to  surrender  all  his  marital  rights  In 
certain  lands  owned  by  her  In  Maasachasetta 
Held,  that  the  validity  of  the  contract,  and  the 
competency  of  the  wife  to  receive  the  cov«mnt, 
were  to  be  detmnined  by  the  law  of  North  Cai^ 
olina. 

2.  A  husband's  covenant  **to  surrender,  convey, 
and  transfer  to  said  [wife]  and  her  heirs  ail  the 
rights  of  him,  the  said  [husband],  in  and  to 
lands,  •  •  •  which  he  may  have  acquired  by 
reason  of  the  aforeeaid  mamage,  and  the  said 
[wife]  is  to  have  tlie  full  and  absolute  control  and 
possession  of  all  of  said  property,  free  and  dis- 
charged of  all  the  rights,  x:laims,  or  demnnds  of 
every  nature  whatsoever  of  the  said  [husband]," 
botmd  him  not  to  distorb  his  wife's  enjoyment 
while  she  keirt  her  property,  to  execute  what- 
ever iDBtrument  was  necessary  In  order  to  release 
bis  rights  if  she  conveyed,  and  to  claim  no  rights 
on  her  death,  hut  to  then  do  whatever  was  neoe*- 
sary  to  clear  the  title  from  such  rights. 

3.  To  forbear  bringing  a  well-founded  suit  for 
divorce  is  a  suffident  and  legal  consideration  for 
a  covenant. 

4.  Where  a  release  of  dower  Is  one  of  sevetal 
considerations  for  a  covenant  executed  by  the  hua- 
hasd,  and  the  release  is  void  on  its  face  aa  a 
matter  of  law,  the  husband  must  be  taken  to 
have  known  It,  and  It  may  be  disregarded,  leav- 
ing the  covenant  to  be  saj^wrted  tor  the  other 
conuderatioiiB, 

Field,  C.  J.,  dissenting. 

Bill  by  one  Poison,  administrator,  against 
Henry  Stewart,  Jr.,  to  enforce  a  covenant.  The 
defendant  demnra.  OTomled. 
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Jabex  Fog,  for  i>lalntlff.  Geoige  Upham,  for 
defendant 

HOLMES,  J.  ,TbSa  ts  a  bill  to  enforce  a  cove- 
nant made  by  the  defendant  to  his  wife,  the 
plaintiff's  Intestate,  In  North  Carolina,  to  sur- 
render all  bis  marital  rights  in  certain  land  of 
hers.  The  land  is  in  Massachusetts.  The  par- 
ties to  the  coTenant  were  domiciled  in  North 
Carolina.  According  to  the  bill,  the  wife  took 
steps  which,  under  the  North  Carolina  statutes, 
gave  her  the  right  to  contract  as  a  feme  sole 
with  her  husluind  as  well  as  with  others, 
and  afterwards  released  her  dower  In  the  de- 
fendant's lands.  In  con^deratlon  of  this  re- 
lease, and  to  induce  bis  wife  to  forbear  suing 
for  divorce,  for  which  'She  had  Just  cause,  and 
for  other  adequate  con^deratlons,  the  defend- 
ant executed  the  covenant.  The  defendant  de- 
murs. 

The  argument  In  support  of  the  demurrer 
goes  a  little  further  than  la  open  on  the  allega- 
tions of  the  bill.  It  suggests  that  the  instru- 
ment which  made  the  wife  a  "free  trader,"  in 
the  language  of  the  statute,  did  not  go  Into  ef- 
fect tmtil  after  the  execution  of  the  release  of 
dowor  and  of.  the  defendant's  covenant.  But 
the  allegation  Is  that  the  last-mentioned  two 
deeds  were  executed  after  the  wife  became  a 
free  trader,  as  they  probably  were  In  fact,  not- 
withstanding their  bearing  date  earlier  than 
the  registration  of  the  free  trader  Instrument. 
We  must  assume  that  at  the  date  of  their  deal- 
ii^  togetber  the  defendant  and  his  wife  had 
as  large  a  freedom  to  contract  together  as  the 
laws  of  their  domicile  could  give  them. 

But  it  is  said  that  the  lawB  of  the  parties' 
domicile  could  not  authorize  a  contract,  be- 
tween them  as  to  lands  In  Massachusetts.  Ob- 
viously, this  is  not  true.  It  Is  true  that  the 
laws  of  other  states  cannot  render  valid  con- 
veyances of  property  within  onr  Imrders  wliich 
our  laws  say  are  void,  for  the  plain  reason  that 
we  have  exclusive  power  over  the  res.  Ross 
V.  Ross,  129  Mass.  243,  246;  Hallgarten  v. 
Oldham,  135  Mass.  1,  7,  8.  But  the  same  rea- 
son inverted  establishes  that  the  lex  re]  sitee 
cannot  control  personal  covenants  not  purport- 
ing to  be  conveyances,  between  persons  outside 
the  jurisdiction,  although  concerning  a  thing 
within  it.  Whatever  the  covenant,  the  laws  of 
North  Carolina  could  subject  the  defendant's 
property  to  seizure  on  execution,  and  his  per- 
son to  imprisonment,  for  a  failure  to  perform 
It  Therefore,  on  principle,  the  law  of  North 
Carolina  determines  the  validity  of  the  contract. 
Such  precedents  as  there  are,  are  on  the  same 
side.  The  most  important  intimations  to  the 
contrary  which  we  have  seen  are  a  brief  note  in 
Story,  Confl.  Laws,  S  436,  and  the  doubts  ex- 
pressed In  Mr.  Dicey's  very  able  and  valuable 
book.  Lord  Cottenham  stated  and  enforced  the 
rule  In  the  clearest  way  in  Ex  parte  Pollard, 
4  Ueac.  27,  40,  et  seq.;  Id.,  Mont  &  C.  239, 
250.  So  Lord  Romllly,  In  Cood  v.  Cood,  33 
Beav.  314,  322.  So  hi  Scotland,  in  a  case  Uke 
the  iseeoit,  ^ete  the  cimtract  enforced  was 
the  wife's.  Findlater  t.  Seafleld  (Feb.  8, 1814) 


17  Pae.  Col.  .553.  See,  also,  Cuninghame  v. 
Semple,  6  Mor.  Diet.  4462;  Erak.  Inst.  bk.  3, 
tit.  2,  §  40;  Westl.  Priv.  Int  Law  (3d  Ed.)  i 
172;  Ror.  Int  St  Law  (2d  Ed.)  289. 

If  valid  by  the  law  of  North  Carolina,  there 
is  no  reason  why  the  contract  should  not  be 
enforced  here.  The  general  prindpie  Is  fa- 
miliar. Without  considering  the  argument  ad- 
dressed to  us  that  Budi  a  contract  would  have 
been  good  In  equity  if  made  here  (Hohnes  v. 
Winchester,  133  Mass.  140;  Jones  v.  Clifton, 
101  U.  8.  225;  Bean  v.  Patterson,  122  U.  S. 
496,  499,  7  Sup.  Ct.  1298),  we  see  no  ground 
of  policy  fbr  an  exception.  The  statutory  lim- 
its which  have  been  found  to  the  power  of  a 
wife  to  release  dower  (Mason  v.  Mason,  140 
Mass.  63,  3  N.  B.  19;  Peaslee  v.  Peaslee,  147 
Mass.  171,  181,  17  N.  E.  506),  do  not  prevent 
a  husband  from  makli^  a  valid  covenant  that 
he  will  not  claim  marital  ri^ts  with  any  per- 
son competent  to  receive  a  covenant  from  him 
(Charles  v.  Charles,  8  Grat  486;  Logan  v. 
Birkett,  1  Myhie  &  K.  220;  Mardiall  v.  Beall, 
6  How.  70).  The  competency  of  the  wife  to 
receive  the  covenant  is  established  by  the  law 
of  her  domicile,  and  of  the  place  of  ttie  con- 
tract. The  laws  of  Massachusetts  do  not  make 
it  Impossilde  for  him  ^)ecifically  to  perform 
his  undertaking.  He  can  give  a  release  which 
will  he  good  by  Massachusetts  law.  If  It  be 
said  that  the  rights  of  the  administrator  are  only 
derivative  from  the  wife,  we  agree,  and  we  do 
not  for  a  moment  regard  any  one  as  privy  to 
the  contract  except  as  representing  the  wife. 
But,  If  then  it  be  asked  whether  she  could  have 
enforced  the  contract  during  her  life,  an  an- 
swer in  the  affirmative  is  made  ea^y  by  consid- 
ering exactly  what  the  defendant  undertook  to 
do.  So  far  as  occurs  to  us,  he  undertook  three 
things:  First  not  to  disturb  his  wife's  enjoy- 
ment while  she  kept  her  property;  second,  to 
execute  whatever  Instrument  was  necessary  in 
order  to  release  his  right  If  ^e  conveyed;  and 
third,  to  daim  no  rights  on  her  death,  but  to 
do  whatever  was  necessary  to  clear  the  title 
from  such  rights  then.  All  these  things  were 
as  capable  of  performance  in  Massachusetts  as 
they  would  have  hem  In  North  Carolina.  In- 
deed, all  the  purposes  of  the  covenant  could 
have  been  secured  at  once  in  the  lifetime  of 
the  wife  \jy  a  joint  conveyance  of  the  iwoperty 
to  a  trustee  upon  trusts  properly  limited. 

It  wilt  be  seen  that  the  case  does  not  raise 
the  question  as  to  what  the  common  law  and  the 
presumed  law  of  North  Carolina  would  be  as  to 
a  Nortti  Carolina  contract  calling  for  acts  in 
Massachusetts,  or  concerning  property  In  Massa- 
chusetts, which  could  not  be  done  canslstently 
with  Massachusetts  law. 

With  regard  to  the  construction  of  the  defend- 
ant's covenant  we  have  no  doubt  It  Is  "to  sur- 
render, convey,  and  transfer  to  said  Kitty  T. 
Poison  Stewart,  Jr.,  and  her  heirs,  all  the  rights 
of  him,  the  said  Henry  Stewart,  Jr.,  in  and  to 
the  lands  and  property  atmve  descril)ed  which 
he  may  have  acquired  by  reason  of  the  afore- 
said mnrrlage;  and  the  said  Kitty  T.  Polaoa 
Stewart,  Jr.,  Is  to  have  the  full  and  absdute 
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control  and  possession  of  all  ol  said  property 
free  and  discharged  of  all  the  rlghtB,  claims, 
or  demands  of  every  nature  whatsoever  of  the 
said  Henry  Stewart,  Jr."  Notwithstanding  the 
decision  of  the  majority  In  Rochon  v.  Lecatt,  2 
Stew.  (Ala.)  429,  we  thinl£  that  it  would  be 
qoibbllng  with  the  manifest  intent  to  put  an 
end  to  all  claims  of  the  defendant,  If  we  were 
to  distinguish  between  vested  rl^^ts  which  had 
and  those  which  had  not  yet  become  estates  In 
the  laud,  or  between  claims  during  the  life  of  the 
wife  and  claims  after  her  death.  It  Is  plain, 
too,  that  the  words  Import  a  covenant  for  such 
further  assuranoe  as  may  be  necessary  to  car- 
ry ont  the  manifest  object  of  the  deed.  See 
Marshall  v.  Beall,  6  How.  70;  Ward  v.  Thomp- 
son, 6  Gill  &  J.  349;  Hutchhis  v.  Dixon,  11 
Md.  29;  Hamrieo  v.  Laird.  10  Yerg.  222;  Ma- 
son V.  Deese,  30  Ga.  308;  McLeod  v.  Board, 
30  Tel.  238. 

Objections  are  urged  against  the  consider- 
ation. The  instrument  is  aUeged  to  have 
been  a  covenant.  It  is  set  forth,  and  men- 
tions one  dollar  as  the  consideration.  But 
the  bill  alleges  others,  to  which  we  have  re- 
ferred. It  is  argued  that  one  of  them— for- 
bearance to  bring  a  well-founded  suit  for 
divorce— was  illegal.  The  Judgment  of  the 
majority  in  Merrill  v.  Peaslee,  146  Mass.  460, 
463,  16  N.  E.  271,  expressly  guarded  itself 
against  sanctioning  such  a  notion,  and  de- 
cisions of  the  greatest  weight  referred  to  In 
that  case  show  that  such  a  consideration  is 
both  sufficient  and  legal.  Newaome  v.  New- 
Bome.  L.  B.  2  Prob.  &  Dlv.  306,  312;  Wilson 
V.  WllBon,  1  H.  L.  Gas.  538,  574;  Besaut  v. 
Wood,  12  Ch.  Dlv.  605,  622;  Hart  v.  Hart,  IS 
Gh.  Dlv.  670,  685;  Adams  v.  Adams,  91  N. 
Y.  381;  Sterling  v.  Sterling,  12  Ga.  201.  Then 
it  is  said  that  the  wife's  agreement  In  bar  of 
her  dower  was  invalid,  because  It  had  not 
the  certificate  that  she  had  been  examined, 
etc.,  as  required  by  the  North  Carolina  stat- 
utes annexed  to  the  bill.  Whether  it  was 
invalid  or  not,  the  defendant  was  content 
with  it,  and  accepted  the  execution  of  It  as 
a  consideration.  This  being  so,  it  would  be 
hard  to  say  that  it  was  not  one.  even  if  with- 
out l^al  effect.  Whether  void  or  not,  It  is 
alleged  to  have  been  performed;  and,  finally, 
If  it  was  void,  it  was  void  on  Its  face  as  mat- 
ter of  law,  and  the  husband  must  be  taken 
to  have  known  It;  so  that  the  most  that 
could  be  done  would  be  to  disregard  It  If 
that  were  done,  the  other  considerations 
would  be  sufficient.  See  Jones  t.  Walte,  6 
mag.  N.  C.  341.  35L 

Demurrer  overruled. 

FIELD,  0.  3.  (dissenting).  I  cannot  assent 
to  the  opinion  of  a  majority  of  the  court. 
By  out  law,  husband  and  wife  are  under  a 
general  disability  or  incapacity  to  make  con- 
tracts with  each  other.  The  decision  In 
Whitney  v.  Closson,  138  Mass.  49,  shows,  I 
think,  that  the  contract  sued  on  would  not 
be  enforced  If  the  husband  and  wife  had 
been  domiciled  In  Massachusetta  when  It 


was  made.  As  a  conveyance  made  directly 
between  husband  and  wife  of  an  Interest  in 
Massachusetts  land  would  be  void  although 
the  parties  were  domiciled  In  North  Carolina 
when  it  was  made,  and  by  the  laws  of  North 
Carolina  were  authorized  to  make  such  a 
conveyance,  so  I  think  that  a  contract  for 
such  a  conveyance  between  the  same  per- 
sons also  would  be  void.  It  seems  to  me  il- 
logical to  say  that  we  will  not  permit  a  con- 
veyance of  Massachusetts  land  directly  be- 
tween  husband  and  wife,  wherever  they  may 
have  their  domicile,  and  yet  say  that  they 
may  make  a  contract  to  convey  such  land 
from  one  to  the  other,  which  our  courts  will 
enforce.  It  Is  possible  to  abandon  the  rule 
of  lex  rel  sita,  but  to  keep  It  for  conveyances 
of  land  and  to  abandon  It  for  contracts  to 
convey  land  seems  to  me  unwarrantable. 

The  question  of  the  validity  of  a  mortgage 
of  land  In  this  commonwealth  Is  to  be  decided 
by  the  law  here,  although  the  mortgage  was 
executed  elsewhere,  where  the  [>artles  re- 
sided, and  would  have  been  void  if  upon  land 
there  situated.  Goddard  v.  Sawyer,  9  Allen, 
78.  "It  is  a  settled  principle  that  'the  title 
to  and  disposition  of  real  estate  must  be  ex- 
clusively regulated  by  the  law  of  the  place 
in  which  it  Is  situated.' "  Cutter  v.  Daven- 
port, 1  Pick.  81;  Osborn  v.  Adams,  18  Pick. 
245.  The  testamentary  execution  of  a  pow- 
er of  appointment  given  by  will  in  relation 
to  land  is  governed  by  the  lex  situs,  or  the 
law  of  the  domicile  of  the  donor  of  the  pow- 
er.   Sewall  V.  Wllmer,  132  Mass.  131. 

The  plaiotifTs  bill  seems  to  me  to  proceed 
on  the  ground  that  Mrs.  Henry  Stewart,  Jr., 
acquired  by  the  Instruments  executed  In 
North  Carolina  the  right  to  have  conveyed 
or  released  to  her  and  her  heirs  by  her  hus- 
band all  the  Interest  he  had  as  her  husband 
in  her  lands  In  Massachusetts;  that  this 
right  descended  on  her  death  to  her  heirs, 
according  to  the  law  of  Massachusetts;  and 
that  the  plalntifT,  being  an  heir,  has  acquired 
the  interest  of  the  other  heirs,  and  therefore 
brings  the  bill  as  owner  of  this  right  The 
plaintiff,  as  heir,  claims  by  descent  from  Mrs. 
Stewart  and,  if  the  contract  sued  on  is  void 
as  to  her,  it  is  void  as  to  bim.  It  is  only  on 
the  ground  that  the  contract  conveyed  an 
equitable  title  that  the  plaintiff,  as  heir,  has 
any  standing  in  court.  His  counsel  founds 
his  argument  on  the  distinction  between  a 
conveyance  of  the  legal  title  to  land  and  a 
contract  to  convey  It  If  the  Instrument  re- 
lied on  purported  to  convey  the  legal  title, 
his  counsel  in  effect  admits  that  it  would  be 
void  by  our  law.  He  accepts  the  doctrine 
stated  in  Ross  v.  Ross,  129  Mass.  243,  246, 
as  follows:  "And  the  validity  of  any  transfer 
of  real  estate  by  act  of  the  owner,  whether 
inter  vivos  or  by  will.  Is  to  be  determined, 
even  as  regards  the  capacity  of  the  grantor 
or  testator,  by  the  law  of  the  state  In  which 
the  land  Is  situated."  As  a  contract  pui-pon- 
Ing  to  convey  a  right  In  equity  to  obtain  the 
legal  tttlft  to  land,  be  contends  that  It  Im 
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valid.  I  do  not  dispute  the  cases  cited  with 
reference  to  contracts  concerning  personal 
property;  but  the  rule  at  common  law  In  re- 
gard to  the  capacity  of  parties  to  make  con- 
tracts concerning  real  property,  as  I  read  the 
cases  and  text-books,  is  that  the  lex  situs 
gorerns.  Cochran  v.  Benton,  126  Ind.  58, 
25  N.  E,  870;  Doyle  v.  McGulre,  38  Iowa, 
410;  Sell  T.  MiUer,  11  Ohio  St  331;  Johnston 
T.  Gawtry,  11  Mo.  App.  322;  Prierson  v.  WU- 
liams,  57  Miss.  451.  Dicey  on  the  Oonfllct  of 
Laws  Is  the  latest  text-book  on  the  subject 
He  states  the  rule  In  many  places  as  follows: 

Page  Ixxxlx.:  "(B)  Validity  of  Contract. 
(I)  Capacity.  Rule  146.  Subject  to  the  ex- 
<!eptlons  hereinafter  mentioned,  a  person's  ca- 
pacity to  enter  into  a  contract  is  governed 
by  the  law  of  his  domicile  (lex  domicilii)  at 
thetlmeof  the  making  of  the  contract:  (1)  If 
he  has  such  capacity  by  that  law,  the  con- 
tract Is,  in  so  far  as  its  validity  depends  up- 
on his  capacity,  valid.  (2)  If  he  has  not  such 
capacity  by  that  law,  the  contract  Is  luTalld. 
Exception  1:  A  persoa'a  capacity  to  bind 
himself  by  an  ordinary  mercantile  contract 
Is  (probably)  governed  by  the  law  of  the 
country  where  the  contract  Is  made  (lex  loco 
contractus)  (7).  Exception  2:  A  person's  ca^ 
pacity  to  contract  in  respect  of  an  immova- 
ble (land)  Is  governed  by  the  lex  situs." 

Page  xcU.:  "(A)  Contracts  with  Regard  to 
ImmoTabtes.  Rule  151.  The  efitect  of  a  con- 
tract with  regard  to  an  immovable  is  gov- 
erned by  the  proper  law  of  the  contract  (?). 
The  proper  law  of  such  contract  is,  In  gen- 
eral, the  law  of  the  country  where  the  im- 
movable 18  situate  (lex  situs)." 

On  page  617  et  seq.  be  states  the  law  in  the 
same  way,  with  numerous  illustrations,  bnt 
witb  some  hesltatlrai  as  to  the  law  govern- 
ing the  forms  of  contracts  to  convey  immov- 
ables. See  page  xc.,  rule  147,  exception  1. 
For  Amwican  notes  with  cases,  see  page 
et  sea.  In  the  Appendix  (page  769,  note 
B)  he  discusses  the  subject  at  length,  and 
with  the  same  result  Some  of  the  cases 
tliere  dted  are  the  f<^wlng;  Succession 
ot  Larendon,  39  Ann.  952,  3  South.  219; 
Besse  t.  Pellocb'oux,  73  III.  285;  Fuss  v. 
Fuss,  21  Wis.  266;  Moore  T.  Church,  70  Iowa, 
206,  80  K.  W.  855;  Heine  T.  Insurance  Co., 
Id.  Ann.  770, 13  South.  1;  Bank  y.  Hughes, 
10  Mo.  App.  7;  Ordronaux  t.  Bey,  2  Sandf. 
Oh.  33;  Adams  t.  Clutterbnck,  10  Q.  B.  Div. 
403;  Chapman  r.  Robertson,  6  Paige,  627, 63a 

PtaiUImon  states  the  law  as  follows  (4 
PhlUim.  Int  Law,  3d  Ed.,  p.  69fl): 

"DCGXXXV.  (1)  The  case  of  a  contract 
respecting  the  transfer  of  Immovable  proper- 
ty Illustrates  the  variety  of  the  rules  which 
the  foreign  writers  upon  private  internation- 
al law  consider  applicable  to  a  ctmtract  to 
whi(A  a  fwelgner  is  a  party.  (I.)  The  capaci- 
ty of  the  obligor  to  enter  into  the  contract 
Is  determined  by  reference  to  the  law  of  his 
domicile  (b).  (11.)  The  like  capadty  of  the 
oUigee  the  law  of  his  domicile,  (ill.)  The 
mode  of  alienation  or  acquisition  of  the  im- 


movable property  is  to  be  governed  by  the 
law  of  the  situation  of  that  property  (c). 
(Iv.)  The  external  form  of  the  contract  Is  to 
be  governed  by  the  law  of  the  place  fn  which 
the  contract  Is  made.  It  Is  even  suggested 
by  Feellx  that  sometimes  the  interpretation 
of  the  contract  may  require  the  application 
of  a  fifth  law. 

"DOCXXXVI.  The  law  of  England  and 
the  law  of  the  North  American  United  States 
require  the  ai^llcatlon  of  the  lex  rel  sitte 
to  all  the  four  predlcamfflits  mentioned  In  the 
last  section. 

"DCCXXXVU.  But  a  distinction  Is  to  be 
taken  between  contracts  to  transfer  proper^ 
and  the  contracts  by  which  It  is  transferred. 
The  former  are  valid  If  executed  according 
to  the  iMc  loci  contractiw;  the  latter  require 
for  their  validity  a  complianee  with  the 
forms  prescribed  by  the  lex  rel  sitce.  With- 
out this  compliance,  the  domlnum  In  the 
property  will  not  pass." 

To  the  same  effect  as  to  the  capacity  at  the 
parties  are  Nels.  Prlv.  Int  Law,  147,  2G0; 
Ratt  Priv.  Int  Law,  128;  Whart.  Confl. 
Laws  (2d  Ed.)  SS  424,  428-431,  435;  Bor.  Int 
St  Law,  263.  See  WestL  Prlv.  Int  Law  (3d 
Ed.)  §9  156,  167,  et  seq. 

On  reason  and  authority  I  think  it  cannot 
be. held  that,  although  a  deed  between  a  hus- 
band and  his  wife  domiciled  in  North  Caro- 
lina, of  the  rights  of  each  in  the  lands  of  the 
other  In  Massachusetts,  Is  void  as  a  conv^- 
ance  by  reason  of  the  incapacity  of  the  par- 
ties to  make  and  receive  such  a  conv^ance 
to  and  from  each  other,  yet  if  there  are  cove- 
nants in  the  deed  to  make  a  good  title,  the 
covenants  cnn  be  specifically  enforced  by  our 
courts,  and  a  conveyance  compelled,  which, 
if  voluntarily  made  between  the  parties, 
would  be  held  void.  I  doubt  If  all  of  the  in- 
struments relied  on  have  been  executed  In 
accordance  with  the  statutes  of  North  Caro- 
lina. By  section  1828  of  the  Code  of  that 
state,  set  out  in  the  papen,  the  wife  became 
a  free  trader  from  the  time  of  registration. 
This,  I  nnderstand,  is  January  7,  1883.  Ex- 
hibit B  pnrp(H:tB  to  have  been  executed  be- 
fore that  time,  to  wit,  January  4,  1883. 
There  does  not  appear  to  have  been  any  ex- 
amination of  the  wife  separate  and  apart 
from  her  husband,  as  required  by  section 
1835.  If  Exhibit  B  falls,  there  Is  at  least 
a  partial  failure  of  consideration  for  Exhibit 
G.  It  is  said  that  an  additional  consideration 
Is  alleged,  via.  the  wife's  forlieariDg  to  bring 
a  suit  for  divorce.  Whether  this  last  is  a 
sufficient  consideration  for  a  contract,  I  do 
not  consider.  It  is  plain  enough  that  there 
was  an  attempt  on  the  part  of  the  husband 
and  wife  to  continne  to  live  separate  and 
apart  from  each  other  without  divorce,  and 
to  release  to  each  other  all  the  property  rights 
each  had  In  the  property  of  the  c^her.  If 
the  release  of  one  falls,  I  think  that  this  court 
should  not  specifically  enforce  the  rdease  of 
the  other.  Mutuality  In  this  respect  la  oi  the 
essence  of  the  tzansactlon.  If  the  bosband 
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owned  landa  In  BlassacbueettB,  and  had  died 
before  his  wife,  Z  do  not  think  that  Exhibit 
B,  even  if  It  were  executed  according  to  the 
statutes  of  North  Carolina,  and  the  wife  dnly 
examined,  and  a  certificate  thereof  duly 
made,  would  bar  her  of  her  dower.  Our  stat- 
utes provide  how  dower  may  be  barred. 
Pub.  St.  c.  124,  9S  6-9.  Exhibit  B  is  not  with- 
in the  statute.  See  Mason  t.  Mason,  140 
Mass.  63,  3  N.  B.  19.  Antenuptial  contracts 
have  been  enforced  here  in  equity  so  as  to 
operate  as  a  t>ar  of  dower,  even  If  they  did 
not  constitute  a  legal  bar.  Jenkins  v.  Holt, 
109  Mass.  261.  Bnt  postnuptial  contracts,  so 
far  as  I  am  aware,  never  have  been  enforced 
here  so  as  to  bar  dower,  unless  they  conform 
to  the  statutes.  Whitney  v.  Closeon,  supra. 
Whatever  may  be  true  of  contracts  between 
husband  and  wife  made  in  or  when  they  are 
domiciled  In  other  Jurisdictions,  so  far  as 
personal  property  or  personal  liability  Is  con- 
cerned, I  think  that  contracts  a£Fe$:t]ng  the 
title  to  real  property  situate  within  the  com- 
monwealth should  be  such  as  are  authorized 
by  our  laws.  I  am  of  opinion  that  tbe  bin 
Bbould  be  dlnnissed. 


(Iff7  Uaaa.  «16) 

DRENNAN  t.  GBADT. 
(Bnpzeme  Judicial  Conrt  of  Massaehnsetts. 

BufEollr.    Jan.  11,  1897.) 

JTBeLioBKce  —  Injury  to  Cdstomek  —  Evidsi^oe. 

The  questions  of  plaintiff's  due  care  and  de- 
fendant's negligence  are  for  tbe  Jury,  on  tes- 
timony of  pluintiff,  who  was  qnite  deaf,  that, 
after  going  Into  defendant's  saloon,  and  buying 
»i  glass  of  beer  of  M .  who  was  behind  the  bar, 
he  went  to  the  water  closet  provided  for  cus- 
tomers; that,  durini^  his  absence,  M.  opened  a 
trapdoor,  over  which  he  had  to  pass,  and  went 
Into  the  cellar:  and  *hat,  on  his  way  back,  he 
fell  Into  the  opening,  not  seeing  it  becaose  of 
Ugbt  sblnhig  In  Us  eyes,  and  obetmction,  by 
his  body  and  the  bar,  of  light  which  wonld  have 
fallen  on  the  floor,— thoogh  F.,  a  bartender,  tes- 
tified that  plaintiff  did  not  ask  for  or  receive  any 
liquor,  and  that  he  warned  plalnliff  In  a  loud 
tone  tliat  the  door  was  open,  bnt  he  paid  no 
Attention  thereto. 

Bxceptlons  from  superior  court,  Suffolk 
county;  Caleb  Blodgett,  Judge. 

Action  by  one  Drennan  apainst  one  Grady 
for  personal  injuries  received  by  plaintiff 
on  defendant's  premises.  The  court  refused 
to  rule,  on  all  the  evidence,  that  plaintiff 
could  not  recover,  and  defendant  excepts. 
Exceptions  overrmled. 

The  facts,  as  recited  in  the  bill  of  excep- 
tions, are  as  follows: 

"The  defendant  is  the  proprietor  of  a 
liquor  store  situated  at  Maverick  street,  In 
that  part  of  Boston  called  East  Boston,  and 
said  Maverick  street  runs  almost  east  and 
west,  the  store  being  on  the  southerly  side 
of  said  street.  In  the  front  of  the  store  is 
the  entrance,  there  being  a  large  double 
door  with  two  windows,  the  front  of  the 
store  being  almost  entirely  of  glass.  On  the 
rigbt  of  the  door,  upon  enterinit  Is  an  office, 


and  running  towards  the  rear  of  the  store 
Is  a  bar,  which  runs  at  right  angles  with 
said  Maverick  street.  Almost  opposite  the 
end  of  the  bar.  In  the  rear  of  tbe  store,  and 
on  the  opposite  side  from  the  bar,  is  a 
'screen,'  or  'cage,'  so  called.  It  being  a  por- 
tion of  the  floor  Inclosed,  with  a  wire  fence 
about  6  feet  high,  which  is  used  for  the 
purpose  of  keeping  liquors,  cigars,  and  other 
merchandise  in.  At  the  end  of  the  bar,  near 
the  Inclosure,  and  about  2^  feet  from  it,  te 
an  opening  Into  the  cellar,  and  this  Is  cov- 
ered by  a  trapdoor,  which  has  a  ring  In  it, 
and  which,  when  open,  swings  backward 
towards  the  wall  on  the  westerly  side  of 
the  store,  but  not  near  enough  to  clear  it 
This  trapdoor  is  about  30  inches  In  width, 
and  about  4  feet  In  length.  Between  the 
wall  of  the  store  and  the  wired  inclosure  Is 
an  open  space,  and  at  the  end  of  the  store 
Is  a  window,  opposite  which  window  Is  a 
water  closet  and  urinal.  There  Is  also  a 
window  In  the  opposite  side  of  the  room 
opening  Into  this  wire  inclosure,  and  a  win- 
dow in  front  of  the  bar.'  It  appeared  in  evl. 
dence  that  only  the  space  In  front  of  the  bar 
is  used  by  the  general  public  and  customers 
of  the  defendant  when  they  come  in  there, 
and  this  trapdoor  Is  in  a  part  of  the  store 
not  frequented  or  used  by  customers,— only 
those  going  towards  said  water  closet  or 
urinal.  There  was  evidence  tending  to  show 
that  the  water  closet  and  urinal  were  provid- 
ed and  adapted  for  use  by  customers  of  tbe  de- 
fendant who  came  to  his  Btore,  and  that  the 
urinal,  at  least,  was  generally  and  fre- 
quently used  by  the  different  customers,  with 
tbe  consent  of  the  defendant.  The  defend- 
ant's evidence  tended  to  show  that  the  wa- 
tef  closet  was  kept  locked,  and  that  the  cus- 
tomers could  use  It  only  upon  application 
for  the  key,  which  was  left  in  charge  of  the 
bartender;  but  the  testimony  of  the  plaintiff 
was  that  on  the  day  in  question  It  was  un- 
locked, and  one  other  witness  for  the  plain- 
tiff also  testified  that  he  had,  at  another 
time,  visited  the  water  closet,  and  found  It 
unlocked.  Tbe  trapdoor  in  question  was  lo- 
cated at  the  end  of  the  counter  or  bar,  and 
directly  in  the  course  of  a  person  going  to 
or  from  the  water  closet  or  urinal.  On  the 
easterly  side  of  the  store  is  an  alley  or  nar- 
row street,  about  25  or  30  feet  wide,  and  in 
the  rear  of  the  store  is  considerable  space 
through  wblcb  the  light  comes  unobstructed 
to  the  windows  above  mentioned.  It  ap- 
peared that,  on  or  about  the  4th  day  of 
April,  1894,  the  plaintiff,  who  was  then  a 
man  of  about  65  years  of  age,  and  had  been 
for  years  employed  as  a  boiler  maker,  and 
had  grown  quite  deaf,  went  into  said  prem- 
ises of  the  defendant.  The  plaintiff  testified 
that  he  went  Into  the  place  about  the  mid- 
dle of  the  forenoon,  for  tbe  purpose  of  at- 
tending to  a  call  of  nature,  and  that,  a 
short  time  after  he  entered,  be  bought  and 
paid  for  a  glass  of  beer  from  one  of  the 
servants  ct  tbe  defendant,  named  Mwan, 
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who  was  standing  behind  the  bar;  that  there 
was  another  man,  named  Flanagan,  who 
was  behind  the  bar,  also,  In  the  capacity 
of  bartender,  and  who  was  waiting  on  some 
other  customers;  that,  after  purchasing  the 
beer  from  Moran,  he  then  proceeded  to  the 
rear  of  the  store,  to  the  water  closet  that 
was  there,  giving  no  notice  to  any  one  that 
he  was  going  there;  and  that,  during  his 
absence,  the  man  Moran  lifted  the  trapdoor, 
and  swung  It  back  against  the  westerly  wall, 
and  went  down  into  the  cellar  for  some  coal. 
The  plaintiff,  in  walking  back  to  the  front 
part  of  the  store,  did  not  notice  that  the 
trapdoor  had  been  raised,  and  fell  into  the 
fining.  He  did  not  fall  Into  the  cellar, 
aa  the  other  bartender,  Flanagan,  and  a 
bystander,  took  hold  of  him  by  the  coat  and ' 
arm,  and  kept  him  from  going  dear  through 
to  the  cellar;  but,  as  he  tell,  he  fell  In  such 
a  way  that  three  of  his  ribs  were  broken, 
one  in  two  places,  and  he  received  certain 
other  Injuries  and  bruises,  and  was  taken 
to  the  hospital  afterwards  for  treatment. 
The  plaintiff  testified  as  to  the  location  of 
the  bar,  the  storeroom,  the  windows,  the 
closet,  and  the  trapdoor,  and  said  that  he 
bad  been  In  the  premises  before,  and  had 
on  other  occasions  used  the  urinal  and  wa- 
ter closet,  and,  with  reference  to  bis  knowl- 
edge of  the  trapdoor,  testified  as  follows: 
'Q.  How  big  is  that  trapdoor?  A.  It  Is  pret- 
ty long.  I  suppose  It  takes—  There  Is  one 
beam,  I  guess,  cut  out—  Q.  I  asked  yon  how 
large  it  Is.  A.  Ab  near  as  I  could  come  t& 
It,— I  never  measured,— but  as  near  as  I 
can  come  to  It,  it  might  be  30  inches  wide, 
might  be  4  feet  long,  might  be  5  feet  long. 
Q.  How  far  is  it  from  the  water  closet? 
A.  From  the  water  closet  it  la  about  the 
third  step  that  you  take.  Q.  From  the  wa- 
ter closet?  A.  Yes.  Q.  Now,  as  a  man 
comes  out  of  the  water  closet,  to  go  aronnd 
the  front  end  of  the  bar,  how  near  is  this 
trapdoor  In  the  course  that  you  took?  A.  I 
have  got  to  walk  across  that  door  going 
In  and  coming  out.  Q.  Now,  was  the  trap* 
door  up  when  you  went  Into  the  water  clos- 
et? A.  No,  sir;  I  walked  on  the  door.  When 
I  went  into  the  water  closet,  that  door  was 
down.*  The  plaintiff  testified,  in  both  direct 
and  cross  examination,  that  he  did  not  see 
that  the  trapdoor  was  open,  and  gave  aa 
reasons  therefor  that  the  day  was  some- 
what clondy;  that  his  person,  as  he  came 
away  from  the  water  closet,  obstructed  the 
light  from  the  window  in  the  rear,  and  that 
the  counter  or  bar  obstructed  the  light  from 
the  window  In  front,  and  that  the  light  from 
the  windows  in  front,  over  the  top  of  thfr 
bar,  on  a  level  with  his  ch&st,  somewhat 
.  dazzled  his  eyes.  Flanagan,  one  of  the  bar- 
tenders, a  witness  for  defendant,  testified 
that  the  plaintiff  had  been  In  the  habit  of 
going  Into  the  defendant's  place  of  business, 
and  had  been  seen  there  by  him  several 
times;  that,  on  the  morning  In  question, 
he  (Flanagan)  was  behind  the  bar,  and  was 


the  only  one  in  the  store  who  was  selling 
or  dispensing  any  kind  of  liquor;  that  the 
plaintiff  did  not  ask  for,  and  did  not  re- 
ceive, any  liquor  of  any  kind  while  there. 
Flanagan  further  testified  that  the  man  who 
worked  with  bim,  Moran,  was  cleaning  up 
about  the  store,  and  had  gone  down  into  the 
cellar,  by  means  of  a  trapdoor  and  ladder, 
for  the  purpose  of  getting  some  coal;  that, 
while  he  was  there,  and  while  the  trapdoor 
was  open,  he  (Flanagan)  stood  by  the  trap- 
door, nearest  the  bar,  and  he  did  not  see 
the  plaintiff  until  he  had  advanced  to  with- 
in four  or  five  feet  of  the  opening,  and  that 
he  called  out  in  a  loud  voice  to  the  plaintiff, 
and  warned  him  that  the  trapdoor  was  open; 
but  that  the  plaintiff  paid  no  attention  to 
what  he  (Flanagan)  said,  but  walked  into 
the  opening;  and  that  the  witness  reached 
forward  and  caught  him  by  the  arm  while 
the  plaintiff  was  In  the  act  of  falling. 
Flanagan  testified,  on  cross-examination,  that 
while  the  plaintiff  was  In  the  store  he  wait- 
ed on  probably  as  many  aa  30  different  cus- 
tomers; that  he  did  not  know  that  the  plain- 
tiff was  at  the  urinal,  and  therefore  was 
not  watching  to  warn  him;  that  he  did  not 
see  him  until  he  was  four  or  five  feet  from 
the  urinal;  that  he  himself  was  within  a 
foot  of  the  trapdoor  when  he  saw  the  plain- 
tiff four  oi  five  feet  from  the  opening;  that 
he  could  have  saved  the  plaintiff  falling  into 
the  opening.  If  he  bad  stepped  across  the 
opening,  and  stood  between  the  plaintiff  and 
the  opening,  but  did  not  think  it  was  neces- 
sary to  do  BO.  This  was  all  the  evidence 
in  the  case  on  the  question  of  defendant's 
liability,  other  than  the  testimony  of  one 
or  two  witnesses  as  to  the  general,  use  of 
the  urinal  by  the  customers  of  the  d^end- 
ant'B  store." 

Sherman  L.  Whipple  and  George  A.  Salt- 
marsh,  for  plaintiff.  Owen  A.  Oalvln  and 
James  F.  Sweeney,  tot  defendant 

FIELD,  C.  J.  There  was  evidence  for  the 
Jury  that  the  plaintiff  was  more  than  a 
mere  licensee.  Th^  was  evidence  that  the 
water  doset  and  .urinal  were  provided  tot 
the  use  of  the  customers  of  the  defendant, 
and  that  the  plaintiff  was  a  customer.  On 
the  evidence,  the  questions  of  the  due  care 
of  the  plaintiff  and  of  the  negligence  of  the 
defendant  were  rightly  left  to  the  Jury. 
Hendrlcken  t.  Meadows,  154  Mass.  S9^  28 
N.  B.  IQH.    Exceptions  overruled. 


(167  UaSB.  174) 
DOLAN  V.  ATWATER  et  aK 
(Supreme  Judicial  Court  of  MaBsoehnsetts. 

Bristol.  Jan.  7,  1S9T.) 
IsjuBT  TO  Servant— Dkfectivs  Appmanoes, 
1.  Id  an  action  for  injuries  suetained  while 
unloading  coal,  by  one  of  the  tubs  while  belt^ 
raised,  filled  with  coal,  emptying  its  content^ 
through  the  loosens  of  the  latch  which  fasten- 
ed the  tab  to  its  ball,  pl^tiff  testified  tiiat  the 
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latch  was  looser  than  others  they  were  using, 
but  that  latches  as  loose  were  In  common  use. 
The  -loosenesf)  was  from  the  original  condition 
of  the  latch.  The  only  other  witness  for  plaia- 
tift  testified  that  a  bucket  would  tip  with  a 
tight  latch  the  same  ei  with  a  loose  latch.  Seld, 
DO  negligence  shown. 

2.  An  experienced  coal  shoreler,  who  knows 
that  tubs  used  in  unloading  coal  are  liable  to 
.itrike  against  the  bulkhead  of  the  wharft  and 
dump  their  conteDts,  if  the  catch  latch  of  the 
bucket  1b  loose,  aasumes  the  risk  of  injarr 
where  he  works  iff  the  hold  of  a  bange  where 
there  is  not  room  to  get  from  beneath  the  buck- 
ets as  they  go  up,  without  examining  the  catch- 
es on  the  buckets. 

Exceptions  from  superior  court,  Bristol  conn- 
ty;  Robert  B.  Bishop,  Jndge. 

Action  by  James  Doiau  against  William  O. 
Atwater  and  others  for  personal  Injuries. 
There  was  a  verdict  for  defendants,  and  plain- 
tiff excepts.  Exceptions  oyermled.' 

Plaintiff  was  employed  defendants  at 
their  coal  yard,  and  at  the  time  of  the  accident 
was  engaged  In  Bhoreliug  coal  Into  a  tub  In 
the  hold  of  a  coal  barge  lying  next  to  def ^d- 
anta'  trhaif.  TfalB  tub  was  to  be  hoisted  up 
out  ct  the  bold  when  filled,  and,  while  so  em- 
ployed, another  tub  filled  with  coal,  which  lud 
Just  been  hofsted  out  of  tbe  same  barge, 
atnuik  against  a  projecting  bulkhead  or  apron 
over  defendants'  wharf,  and  emptied  Itself 
of  Its  contents,  wblcb  fell  upon  plalntifTa 
head,  causing  the  Injuries  complained  of.  The 
tub  which  onptled  the  coal  is  a  large  bucket 
or  coal  bod,  made  of  Iron,  but  m  hung  from 
Us  handle  or  ban  that  it  will  tip  forward  un- 
less held  In  place  by  a  catch  or  "side  latch,** 
which  automatically  fastens  the  tub  to  Its  bail 
whenever  the  tub  Is  i^ced  In  an  upright  posi- 
tion. 

J.  W.  Gtmimlngs  and  E.  Higglnson,  for  plain- 
tiff. Tackson,  Slade  &  Borden,  tor  defend- 
ants, 

BARKER,  J.  The  only  thing  which  the 
plaintiff  contended  was  a  defect  was  that  the 
latch  on  the  tub  was  a  little  looser  than  the 
latches  on  tl\e  other  tubs  In  the  yard.  But  he 
testified  that  tubs  with  latches  as  loose  were 
in  common  use,  and  It  did  not  appear  that  the 
looseness  of  the  latch  which  he  contended 
was  defective  came  from  wear  or  breakage, 
but,  on  the  contrary,  that  it  had  long  been  in 
use  In  the  same  condition  as  on  the  day  <^f 
the  accident  While  the  plaintiff  testified 
that  tubs  with  tight  latches  would  not  dump 
on  striking  a  bulkhead,  and  a  tub  with  a 
loose  latch  would,  the  only  other  witness 
called  by  him  testified  that  it  made  no  differ- 
ence that  one  latch  worked  with  him  just  the 
same  as  the  other,  and  that  a  tight  latch 
would  dump  the  same  as  a  loose  latch,  and, 
upon  still  further  questioning  by  the  plain- 
tiff's attorney,  said  that  he  did  not  know 
whether  a  tub  with  a  loose  latch  would  dump 
quicker  or  not  In  our  opinion,  there  was  no 
sufficient  evidence  to  Justify  a  finding  that 
the  defendants  were  at  fault. 

The  plaintiff  had  been  a  coal  ahoveler  for 


15  years,  and  was  entirely  familiar  with  the 
fact  that  the  tubs,  by  striking  the  bulkhead 
or  apron,  were  liable  to  be  unlatched,  and  to 
dump  the  cofll  back  Into  the  hatchways  of 
the  vessel,  and  testified  that  tubs  with  latch- 
es like  those  on  this  one  were  used  in  other 
yards  only  when  the  coal  had  been  so  far  re- 
moved from  the  hold  that  workmen  In  It 
could  get  out  of  the  way.  There  were  but 
two  tubs  In  use  on  the  morning  of  the  acci- 
dent. They  were  where  he  could  examine 
them  without  Interfering  with  his  work;  and 
their  condition,  and  the  fact  that  the  hold 
was  so  full  of  coal  that.  If  a  tub  should  strike 
and  dump,  he  could  not  get  out  of  the  way, 
were  obvious,  and  must  have  enabled  him, 
with  due  care,  to  have  fully  appreciated  the 
risk  that  the  tub  which  was  in  use  on  the 
other  side  of  the  hold,  and  which  had  gone  up 
and  down  40  or  50  times  while  he  was  at 
work,  might  dump  coal  upon  him  while  the 
hold  waa  so  full  that  he  could  not  get  out 
of  tbe  way.  BxceptJons  overruled. 


(167  Uaas.  40S) 

EBAGAN  V.  BOSTON  BLEOTRIO  LIGHT 

CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  11.  1807.) 

Nkgliqbncs  -Coktributobt  Neolioejjce— Injobt 
ritoM  Electric  Wike— Qkounds  of  Liability. 

1.  Plaintiff,  while  making  repairs  on  the  edge 
of  a  roof,  came  in  contact  with  a  live  electric 
light  wire  of  defendant,  attached  to  a  support 
fastened  to  the  roof,  and  received  a  shock 
which  caused  him  to  tall,  and  he  was  injured. 
He  knew  of  the  position  of  the  wires,  and  that 
they  mi^ht  be  charged.  Held,  that  the  question 
of  contributory  negligence  was  one  for  the  jury. 

2.  The  fact  that  an  electric  light  company, 
having  its  wires  attached  to  the  roof  of  a  build- 
ing by  permission  of  tbe  owner,  has  contracted 
to  make  all  needed  repairs  to  the  roof,  does 
not  deprive  tbe  owner  of  the  right  to  send  men 
on  the  roof  to  make  repairs;  and  the  company 
Is  liable  for  an  iojuT  resulting  to  a  workman 
so  employed,  and  In  the  exercise  of  ordinary 
care,  from  the  negligent  attachment  of  Its  wires, 
or  its  failure  to  Keep  them  properly  insulated. 

Exceptions  from  superior  court  Suffolk 
county;  Caleb  Blodgett,  Judge. 

Action  of  tort  by  William  A.  Reagan 
against  the  Boston  Electric  Ught  Company 
for  personal  injuries  resulting  to  complainant 
from  coming  in  contact  with  a  live  wire  of 
defendant's  system  while  on  the  roof  of  a 
building,  making  repairs,  by  reason  of  which 
he  was  caused  to  fall  from  the  building.  De* 
fendant'B  wires  were  attached  to  a  support 
fastened  to  the  roof  of  the  building  with  per- 
mission of  tbe  owner.'  Plaintiff  alleged  that 
the  Injury  resulted  from  the  negligent  attacb- 
ment  of  one  of  such  wires,  and  Its  being  al- 
lowed to  remain  InsuflSclently  covered  or  in- 
sulated. Verdict  fbr  plaintiff,  and  defendant 
brings  exceptions.  Exceptions  overruled. 

M.  W.  Brick  and  Bonlman  Hall,  for  plain- 
tiff. Everett  W.  Burdett  fnd  Charles  A. 
Snow,  for  defendant. 
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FIELD,  C.  J.  It  iB  somewhat  doubtful 
whether  there  waa  sufflcleut  evidence  of  due 
care  on  the  part  of  the  plaintiff,  but,  on  the 
whole,  we  think  that  this  question,  on  the 
evidence,  was  for  the  jury.  Griffin  v.  Elec- 
tric Light  Co.,  1G4  Mass.  492,  41  N.  E.  675; 
Illlngsworth  v.  Electric  Light  Co.,  161  Mass. 
583,  37  N.  B.  77a  There  was  abundant  evi- 
dence that  the  plaintiff  was  on  the  roof  for 
the  purpose  of  doing  Vork  for  the  own^ 
of  the  building.  He  was  in  the  employ  of 
Smith  &  Howard,  who  were  employed  by  one 
McLaughlin,  who  had  a  contract  with  the 
owners  to  make  alterations  and  repairs  upon 
the  building,  Including  the  roof.  If  the  work 
the  plaintiff  was  doing  was  not  within  the 
contract,  there  was  evidence  that  the  agent 
of  the  owners  had  requested  McLaughlin  to 
have  this  work  done.  This  was  evidence  that 
the  plaintiff  was  rightfully  on  the  roof,  by  an 
invitation  which  came  mediately  from  the 
owners,  and  was  engaged  In  work  on  the 
building  for  their  beneQt  and  at  their  re- 
quest Griffin  V.  Electric  Light  Co.,  ubi  su- 
pra. 

It  Is  contended  by  the  defendant  that  the 
effect  of  the  contract  of  the  Brush  Electric 
I'Ight  Company,  to  whose  obligations  the  de- 
fendant had  succeeded,  waa  such  that  the  de- 
fendant was  bound  to  repair  the  roof.  If  this 
be  so,  still  the  owners  of  the  building  could 
repair  the  roof  If  they  chose.  The  defendant 
was  not  tbc  lessee  or  the  occupant  of  the  roof. 
It  had  the  right,  undoubtedly,  while  the  con- 
tract continued  in  force,  to  enter  upon  the 
roof  for  the  purpose  of  doing  everything 
which  It  was  required  to  do  by  the  contract, 
but  this  right  did  not  exclude  the  owners 
from  making  such  repairs  upon  the  roof  as 
they  thought  necessary.  Whether  the  repair 
of  the  gutter  which  the  plaintiff  was  engaged 
in  making  was  a  repair  of  the  roof,  within 
the  meaning  of  the  contract,  need  not  be  de- 
tennlned.  If  it  be  so  regarded,  still  the 
charge  of  the  presiding  Justice  upon  the  ef- 
fect of  the  contract  upon  the  duty  of  the  de- 
fendant towards  the  plaintiff  was  sufficiently 
favorable  to  the  defendant 

The  court  admitted,  against  the  objection 
of  the  defendant,  a  bill  for  work  done  on  the 
building,  rendered  by  McLaughlin  to  the 
agent  of  the  owners,  and  paid  by  the  owners 
or  their  agent  This  bill  contained  Items  of 
work  done  by  the  plaintiff  and  others,  cm* 
ployfe.of  Smith  &  Howard,  and  included  the 
work  of  repairing  the  gutter,  which  the  plain- 
tiff was  doing  when  he  was  Injured.  The 
ground  of  the  defendant's  objection  la  stated 
In  the  exceptions  to  be  "that  no  connection 
had  been  shown,  or  was  offered  to  be  shown, 
between  Hezeklah  McLaughlin  and  Smith  & 
Howard,  the  plaintiffs  employers,  or  the 
plaintiff."  But  the  testimony  of  Fessenden, 
tlie  agent  of  the  owners,  was  evidence  that 
these  men  were  employed  to  repair  the  edge 
of  the  roof  at  his  request  A  part  of  this  tes- 
timony is  set  out  in  tbe  margin:  "Q.  Did 
yoa  have  a  contract  with  Smith  &  Howard 


to  do  any  work  upon  the  roof  of  this  build- 
ing? A*  No  contract  *  *  *  Q.  Did  yon 
employ  them  to  do  any  work  upon  tbe  roof? 
A.  Not  directly.  Q.  Did  you  through  any- 
body? A.  Yes.  Q.  And  through  whom?  A. 
Through  Mn  McLaugliltn.  Q.  Do  you  say 
you  don't  remember  whether  these  men  were 
employed  by  you,  or  the  firm  was  employed 
by  you?  Do  you  say  you  can't  remember 
whether  you  employed  Smith  &  Howard? 
A.  I  didn't  see  Smith  &  Howard  directly, 
and  employ  them.  I  asked  Mr.  McLaughlin 
to  have  some  work  done  which  was  not  In 
tbe  regular  contract  Q.  In  consequence  of 
that,  were  those  men  employed?  A,  Yes. 
Q.  To  repair  tbe  roof  and  stop  the  leaks? 
A.  Yes.  Q.  Do  you  remember  at  all  about 
this  work  being  done?  A.  I  do.  Q.  Do  you 
remember  about  this  tin  work  being  done  on 
tbe  edge  of  the  roof?  A.  Yes,  sir.  Q-  You 
knew  of  that  personally?  A.  I  did."  We 
find  no  error  In  the  exceptions.  Exceptloiu 
overruled. 

(167  IfaM.  M) 
Appeal  of  GLOVBB. 
IfcKIM,  Jndge.  T.  OLOTEB.  ' 
(Supreme  Judicial  Court  of  Maasachnsetts. 
Suffolk.    Jan.  8,  1897.) 

Tbubts— Sbttlbub»t  or  TbusUb  —  Colutuai^ 
Attack— Suit  om  PsobItb  Bo:id. 

1.  Where  the  trnetee  of  an  estate  Invested 
trust  funds  in  a  mortgage  owned  by  himself,  on 
property  worth  much  less  than  the  amount  in- 
vested, and  tbe  cestuis  que  trust  authorized 
the  property  to  be  bought  in,  bat,  on  discovery 
of  the  fraud,  repudiated  the  transaction,  and 
demanded  that  the  trustee  take  the  property 
back,  they  may  object  to  tbe  allowance  of  the 
investmrait  in  the  Bccounta  of  tbe  trustee,  on 
his  settlement  In  the  probate  court,  witboat 
&nn  going  into  a  court  of  equity  to  have  the 
same  set  aside.  Appeal  of  Nichols,  31  N.  E. 
683,  157  Mbbs.  20,  and  McKim  v.  Glover,  87 
N.  E.  443,  161  Mass.  422,  reaffirmed. 

2.  In  a  suit  on  a  probate  bond,  founded  on  the 
failure  of  a  trustee  to  pay  over  tne  amount  found 
due  from  him  on  his  settlement  in  the  probate 
conrt,  it  is  not  c<HnpeteDt  for  either  tbe  principal 
or  his  sureties  to  attack  collaterally  the  decree 
makuig  sudi  finding. 

Appeal  from  probate  court,  Suffolk  coiuit7« 
and  exceptions  to  master's  report 

Two  cases,— The  first  being  an  app«il  by 
Washington  Glover  from  the  denial  of  a  pe- 
tition to  open  a  trustee's  final  accoimt  In  the 
probate  court  and  the  second  on  exceptions 
to  a  master's  report  In  the  action  of  Jobn 
W.  McKim,  Judge,  against  Glover,  as  adminis- 
trator of  a  surety  on  tbe  trustee's  bond.  Af- 
firmed on  appefJ,  and  exceptions  overruled. 

Felix  Backemann  and  William  F.  Dana,  for 
appellant  J.  Brown  Lord,  for  appellee. 

KNOWLTON,  J.  As  these  two  cases  relate 
to  the  same  controverey,  and  depend  for  the 
most  part  on  tbe  same  facts,  they  were  argued 
together,  and  tbey  may  both  be  considered 
In  tbe  same  opinion. 

The  first  of  them  Is  a  petition  to  open  a 
trustee's  final  account  for  the  correction  of 
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an  alleged  error  In  It  The  decisions  of  this 
court  In  Appeal  of  Nichols,  157  Mass.  20.  31 
N.  E.  683,  and  In  McKlm  v.  Glover,  131 
Mass.  AlSl,  SI  N.  E.  443,  which  were  made 
apon  the  factB  now  before  us,  go  far  to- 
wards settling  the  questions  raised  in  this 
new  phase  of  the  controversy.  In  Appeal 
of  Nichols,  ubl  supra,  It  was  held  that  the 
decree  of  the  probate  court  disallowing  the 
Item  which  the  petitioner  now  seeks  to  have 
allowed  was  correct,  and  the  petitioner's 
argument  Is  virtually,  although  not  In  terms, 
a  request  that  we  reconsider  the  grounds 
of  the  decision  In  that  case  and  overrule 
it.  We  see  no  reason  for  dissatisfaction  with 
the  result  then  reached.  We  assume  that 
the  probate  court  has  power  to  open  an  ac- 
count, for  the  correction  of  a  manifest  er- 
ror, upon  the  application  of  a  surety  on  the 
probate  bond  of  the  accountant.  Waters  v. 
Stickney,  12  Allen,  1;  Pierce  v.  Prescott,  128 
Mass.  140,  145;  Cleveland  v.  Qullty,  Id.  578. 
But  the  appellant's  contention  that  the  dis- 
allowance of  the  item  was  erroneous  Is  not 
well  founded.  The  accountant  was  charge- 
able vrlth  the  funds  which  came  into  his 
hands  as  trustee.  He  asked  to  be  allowed 
for  an  investment  In  a  mortgage  which  he 
owned,  and  which  he  assigned  through  a 
third  person  to  himself  as  trustee.  The 
mortgaged  property  was  not  worth  nearly 
80  much  as  the  money  loaned  upon  It,  and 
Its  assignment  was  a  fraud  upon  the  cestuis 
que  trust  As  they  objected  to  it  when  his 
account  was  presented  for  allowance.  It  Is 
clear  that  It  was  rightly  disallowed,  unless 
by  their  conduct  they  had  lost  the  right  to 
object  to  11  In  ignorance  of  the  frand  prac- 
ticed upon  them  in  making  the  Investment 
and  relying  upon  the  fraudulent  representa- 
tion of  the  trustee,  they  had  authorized  him 
to  buy  the  property  for  them  at  a  foreclosure 
sale  under  the  mortgage^  After  taking  the 
title,  they  acted  under  tbe  advice  of  the 
trustee  In  regard  to  the  management  of  the . 
property,  until,  coming  from  New  Jersey  to 
Boston,  and  seeing  it  for  tbe  first  time,  they 
began  to  think  that  they  had  been  misled. 
After  trying  for  a  while  to  sell  the  property, 
they  became  aware  of  the  extent  of  the 
fraud  practiced  upon  them,  demanded  of  him 
that  be  should  take  it  back,  and  not  long 
afterwards  tendered  him  a  deed  of  It  In 
the  two  decisions  first  referred  to  It  was 
held  that  the  cestuis  que  trust  acted  with 
proper  diligence  to  preserve  their  rights  after 
the  discovery  of  the  fraud.  A  further  con- 
sldeiatlon  of  the  facts  leaves  us  sUll  of  the 
same  opinion.  The  petitIoner*8  contention 
that  the  cestuis  que  trust  could  not  put  them- 
selves in  a  position  to  have  this  Investment 
disallowed,  and  the  trustee  held  for  tbe  mon- 
ey which  it  represented,  without  first  seek- 
ing the  aid  of  a  court  of  equity,  Is  not  sound. 
If  they  offered  to  restore  that  which  they 
were  Induced  by  his  Annd  to  receive,  and 
themselves  In  readiness  to  perform  their 


offer,  It  was  enough.  U[>on  their  objection 
the  Investment  of  the  fund  In  the  mortgage 
was  to  be  treated  as  void  from  the  begin- 
ning, and.  If  they  were  williog  to  deal  fairly 
with  the  trustee  In  regard  to  their  holding 
of  the  property,  which  was  all  the  time 
equitably  his,  their  rights  In  regard  to  the 
accounting  in  the  probate  court  were  not 
to  be  prejudiced  by  his  neglect  or  refusal 
to  take  back  the  title  when  it  was  offered 
htm.  We  are  of  opinion  that  the  decree  of 
the  probate  court  denying  the  pn^er  of  the 
petition  should  be  affirmed. 

The  second  suit  Is  an  action  on  the  probate 
bond,  founded  on  the  failure  of  the  trustee 
to  pay  over  the  balance  found  due  by  the 
probate  coTurt  on  the  accounts.  In  McKlm 
V.  Glover,  161  Mass.  418,  37  N.  H.  443,  It 
was  held  that  the  conduct  of  the  cestuis  que 
trust  in  regard  to  the  property  was  not  an 
exoneration  of  the  sureties  on  tbe  probate 
bond,  and  judgment  was  rendered  for  the 
penal  sum.  At  the  hearing  before  the  mas-' 
ter  appointed  to  determine  for  how  much 
justice  and  equity  require  that  execution 
Bhould  issue,  the  defendant  raised  certain 
questions,  which  were  not  considered  in  de- 
tail in  the  former  decision,  but  which  must 
be  decided  adversely  to  tbe  defendant  on 
grounds  already  stated  In  this  opinion.  The 
evidence  taken  by  the  master  does  not 
change  the  legal  aspect  of  the  ease.  If  the 
defendant  as  surety,  pays  the  amount  due 
on  the  account,  he  will  be  subrogated  tp  the' 
right  of  tbe  principal  to  the  mortgaged 
property.  There  is  also  another  ground 
which  leads  to  the  same  result  In  a  suit 
upon  a  probate  bond,  founded  on  tbe  failure 
of  a  trustee  to  pay  over  the  estate  remaining 
in  his  hands,  or  due  from  him  on  the  settle- 
ment of  bis  account  In  the  probate  court, 
it  is  not  competent  either  for  the  principal 
or  the  sureties  to  attack  collaterally  the  de- 
cree of  the  probate  conrt  fixing  the  amount 
due  on  the  account.  Heard  v.  Lodge,  20 
Pick.  63;  White  v.  Weatherbee,  12G  Mass. 
452;  Stovall  v.  Banks,  10  Wall.  5S3;  Bralden 
V.  Mercer,  44  Ohio  St  339,  7  N.  E.  155; 
Holden  v.  Lntbrop,  !85  Mich.  652,  32  N.  W. 
879.  See,  also,  Tracy  v.  Goodwin,  5  Allen, 
409;  Way  v.  Lewis,  115  Mass.  20;  Tracy  v. 
Maloney,  105  Mass.  90;  Cutter  v.  Evaus,  n5 
Mass.  27.  On  this  ground,  as  well  as  the 
other,  the  exceptions  to  the  ninster's  report 
must  be  overruled,  and  execution  must  be 
issued  for  the  amount  found  due  by  the 
master.  So  ordered. 


(1«7  Uan.  3U) 

TOWNE  V.  CITY  OF  NEWTON. 
(Supreme  Judicial  Conrt  of  MassachijBetts.  - 
Middlesex.   Jan.  8,  1897.) 

MumCIPAI.  CoitPORATIONS  —  LaND  TaEBK   FOB  A 

FOBLio  Stebet— Abuttino  Owner's  Rights. 

Where  a  city,  in  taking  land  for  a  street 
appropriates  a  strip  on  each  side  of  it  for  slopes 
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itor  banks,  abutting  property  owners  hare  no 
right  to  erect  a  retaining  wall  on  any  portion 
of  the  land  reierTed  for  ilopet,  without  the 
city's  consent. 

Excei>tloiis  fi-om  superior  court,  Middlesex 
county;  James  R.  Dunbar,  Judge. 

Petltlcw  by  one  Towne  against  the  city  of 
Newton  to  recover  damages  for  land  taken  for 
a  street.  From  a  vardlct  In  his  favor,  plain- 
tiff brings  exceptions.  OTerrulecL 

James  E.  Cotter  and  Richard  M.  Saltonstall, 
toe  petitioner.  WInfield  &  Slocnm,  City  Sol., 
for  defendant 

KNOWLTON,  J.  The  respondent  city  laid 
out  a  street  or  boulevard  120  feet  wide 
through  the  petitioner's  land.  On  each  side  of 
the  street,  in  addition  to  the  land  taken  for 
this  use,  It  took  a  strip  18  feet  In  width  "to 
to  be  used  for  sloping  the  bank  for  said  street 
or  pubjle  way  so  far  as  necessary  therefw." 
On  the  petitioner's  land  was  a  house  about 
64  feet  from  the  outside  line  of  the  IS-foot 
strip.  There  was  evidence  that  the  land  on 
each  side  of  the  street  was  suitable  for  build- 
ing lots.  Opposite  the  dwelling  house  the 
grade  of  the  street  was  about  17  feet  below 
the  grade  of  the  land  at  the  house.  There 
was  evidence  tending  to  show  that,  in  the 
use  of  the  petitioner's  land.  It  would  be  de- 
sirable to  construct  a  retaining  wall  between 
the  street  and  the  remaining  laud,  and  there 
was  conflicting  evidence  as  to  the  probable 
expense  of  such  a  walL  The  only  exception 
relied  on  by  the  respondent  Is  to  the  bistruc- 
tlon  of  the  presiding  Judge  that  the  petitioner 
would  have  no  right  to  construct  a  retaining 
wall  either  on  the  120-foot  strip,  or  on  any 
portion  of  the  18-foot  strip,  without  making 
some  arrangement  with  the  authorities  of 
the  city.  The  Judge  gave  very  full  and  plain 
loatructloos  in  regard  to  the  rights  of  each  oC 
the  parties  to  use  the  18-foot  strip,  to  which 
no  exceptions  were  taken.  Th^  were.  In 
substance,  omitting  the  Ulustrations  and  ex- 
planations, that  the  city  could  use  It  in  any 
reasonable  way  for  the  eloping  of  the  bank, 
and  that  the  petitioner  could  make  any  use 
of  It  that  would  not  interfere  with  the  exercise 
of  this  right.  Clark  v.  City  of  Worcester, 
125  Mass.  226;  Morton  v.  Moore,  15  Gray,  573- 
676;  Com.  v.  King,  13  Mete.  (Mass.)  115-llU; 
AUen  T.  City  of  Boston.  159  Mass.  324,  34  N. 
E.  519.  He  went  further,— and  this  is  the 
only  part  of  the  instruction  that  Is  objected 
to,— and  told  the  Jury  that  the  building  of  a 
retaining  wall  on  the  18-foot  strip,  or  on  the 
line  between  that  and  the  traveled  part  of 
the  street,  would  be  an  encroachment  upon 
the  city's  rights  that  would  Interfere  with 
possible  methods  of  using  the  land  for  sl<^ 
ing  the  bank  which  the  dly  might  choose  to 
adt^t.  It  Is  argued  that  the  Jury  should  liave 
been  left  to  decide,  as  a  question  of  fact, 
whetba:  the  building  of  such  a  wall  would 
interfere  with  any  possible  use  of  the  land 
tliat  the  city  could  lawfully  make.  If,  con- 
sidered as  a  practitial  question,  there  Is  reap 


sonable  doubt  about  the  answer  to  It,  It  should 
have  been  left  to  the  Jury.  The  counsel  for 
the  respondent  has  not  questioned  the  abso- 
lute right  of  the  city  to  use  the  land  for  slop- 
ing the  bank  as  It  may  choose,  and  he  has 
not  pointed  out  any  way  In  which  a  retaining 
wall  could  be  built  without  interfering  with 
possible  methods  of  sloping  and  flnidilng  the 
bank  that  the  city  might  select  Having 
reference  to  the  beauty  as  well  as  the  security 
of  the  bank.  It  might  slope  the  land  at  a  cer- 
tain grade,  and  cow  It  with  turf.  Having 
finished  the  slope  at  we  grade,  It  might  de- 
sire to  change  It  to  another.  We  are  unable 
to  see  how  the  petitttmer  could  ctmstmct  a 
retaining  wall  that  might  not  be  an  obstruc- 
tion in  the  way  of  work  which  the  city  might 
wish  to  do.  We  understand  from  the  bill  of 
exceptions  that  the  retaining  wall  referred  to 
In  the  evidence  was  one  that  would  come  to 
the  surface  of  the  ground,  and  In  the  absence 
of  anything  to  show  that  a  different  kmd  of 
wall  was  meant,  or  that  sudti  a  wall  could 
be  built  without  Interfering  with  oome  meth- 
od of  sloping  the  bank  that  the  cl^  might  at 
some  time  adopt,  we  are  of  (pinion  that  tbe 
Instruction  was  right   ExceptUtna  oremded. 


(Iff7  Hebs.  Ml) 

LEXINGTON  PRINT  WORKS  v.  INHABI- 
TANTS OP  CANTON  et  al. 
(Snpreme  Judicial  Conrt  of  Maaaachosetts. 
Norfolk.  Jan.  8.  1897.) 

TowK— WatbkSdpplt— Appkopkiatiok— VALiDrrr 
— Identification  of  Fkofbhtt  Takes. 

1.  Where  an  act  to  supply  a  town  with  wa- 
ter provides  that  the  description  of  water 
rights  and  water  sources  filed  in  the  registry  of 
deeds  shall  be  sufficiently  accurate  for  Identifi- 
catioa,  the  baper  so  filed  stands  in  the  place  of 
a  deed,  to  snow  what  pr<H>erty  has  passed  from 
the  former  owners  to  tiie  town,  and  both  parties 
are  bound  by  the  description  contained  in  it. 

2.  Under  St.  1886,  c.  9{^  S  U  (An  act  to  sapply 
the  town  of  O.  with  water),  which  provides  that 
the  said  town  may  by  a  vote  declare  the  quanti- 
ty of  water  It  proposes  to  take  daily,  ana  from 
what  source,  "and  the  quantity  of  water  so  de- 
clared shall  be  held  to  be  the  measure  and  limit 
of  the  right  of  said  town  to  take  or  divert  th* 
waters  of  such  sources,"  where  the  vote  de- 
clares that  the  quantity  so  taken  "shall  not  ex- 
ceed one-half  a  million  gallons  daily,"  and  the 
water  commissioners  of  C.  file  an  instrument  in 
the  registry  of  deeds  defining  the  tabins;  merely 
as  "the  waters  of  T.  pond  and  its  tributaries, 
and  B.  brook  and  its  tributaries,"  the  Instru- 
ment Is  void,  because  the  description  is  not  Urn" 
ited  to  the  quantity  which  they  were  authorized 
by  the  vote  to  transfer  to  the  town. 

Appeal  from  suprone  Judicial  court  Norfolk 
county. 

BlU  by  the  Lexington  Print  Works  against 
the  inhabitants  ot  Canton  and  others  to  enjoin 
defendants'  alleged  unlawful  interference  with 
plalntltrs  water  power.  From  a  decree  In 
favor  of  d^endants,  plalntiCC  appeals.  Re- 
versed. 

B.  N.  Johnson  and  W.  N.  Bnffmn,  for  an>el- 
lant  T.  D.  Urora  and  M.  F.  Wfl^  tar  ap- 
peUeeflL 
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KNOWLTON,  J.  This  Is  a  bUl  brought  to 
enjoin  the  defendants  from  an  alleged  unlaw- 
ful Interference  with  the  plaintiff's  water  pow- 
er, ased  In  nmnlng  its  mills  and  factories.  The 
case  comes  before  us  on  the  plaintiff's  a^wal 
from  a  decree  sustaining  the  defendants'  de- 
murrer, and  dismissing  the  bill.  Under  the 
ftuth(Hlty  of  the  statute  of  1885  (cbapt«:  96) 
and  the  statute  of  188G  (chapter  168),  the  town 
of  Canton  could  take  all  the  waters  of  Beaver 
ixook,  on  which  the  plaintUTs  mills  were  sit- 
uated, and  the  waters  of  several  other  sources 
of  supply,  for  the  use  of  the  Inhabitants  of 
the  town.  The  town  duly  accepted  these  acts 
of  the  le^lature,  and  afterwards,  on  August 
10,  1887,  elected  a  board  of  water  commls- 
sionera  It  then  had  full  power  and  authority 
to  take  the  whole  or  any  part  of  the  waters  of 
Beaver  brook,  in  accordance  with  the  prorl- 
^ns  of  the  statutes.  On  October  12,  18^ 
the  water  cwnmisstouers  filed  In  the  registry 
of  deeds  for  the  county  of  'N(Hf oik  a  paper  of 
which  the  parts  material  to  this  case  are  as 
follows:  "Oomnonwealth  of  Massachusetts, 
Norfolk— «s.:  Whereas,  by  virtue  of  chapter 
95  of  the  Acts  of  said  commonwealth  pass- 
ed In  the  year  1885,  being  an  act  to  supply  the 
town  of  Canton  with  water,  and  chapter  168 
of  the  Acts  of  said  commonwealth  passed  tn 
the  year  1886,  being  an  act  in  addition  to  an 
act  to  8uw»*y  the  town  of  Canton  with  water, 
the  said  town  of  Canton  Is  authorized  to  take, 
by  purchase  or  otherwise,  and  hold,  the  waters 
of  loii£  pond  and  Its  tributaries,  and  Beaver 
brook  and  Its  tributaries,  In  the  towns  of  Can- 
ton and  Stoughton,  in  said  county,  and  tlie  wa- 
ter rights  connected  with  said  water  sources; 
•  •  •  and  whereas,  said  acts  were  duly  ac- 
cepted by  a  two-thirds  vote  of  the  voters  of 
said  town  present  and  voting  thereon,  at  a 
legal  meeting  called  for  the  purpose  within 
three  years  from  the  passage  of  the  first  of 
the  aforesaid  acts,  to  wit,  on  the  27th  day  of 
July,  A,  D.  1887;  and  whereas,  by  force  of 
the  provisions  of  said  acts,  and  of  the  votes  of 
said  town  duly  passed  at  a  legal  meeting  held 
for  that  puri>ose  under  the  authority  of  said 
acts,  the  mter  commlssdoners  were  vested  with 
all  authority  granted  to  the  said  town  of  Can- 
ton by  said  acts,  and  not  otherwise  specially 
provided  for;  and  whereas,  said  town  has  t)een 
tmable  to  purchase  land  and  water  herein  taken 
and  hereinafter  described:  Now,  therefore, 
know  all  men  t>y  these  indents,  tliat  the  town 
of  Canton,  aforesaid,  by  its  board  of  water  com- 
missioners, nam^ily,  Robert  Bird,  Michael  F. 
Ward,  and  Thomas  E.  Grover,  who,  respective- 
ly, were  elected  Xiy  baJlot  by  the  Inhabitants 
of  said  town  as  members  of  the  board  afore- 
said, by  virtue  of  the  power  and  authority 
above  recited,  and  all  other  powers  and  rl^ts 
thereto  enabling  and  in  part  execution  there- 
of, has  within  sixty  days  last  past,  to  ^t,  on 
the  14th  day  of  August,  A.  D.  18&4,  entered 
upon  and  taken,  and  deemed  it  necessary  to 
take,  and  does  hereby  take  and  bold,  for  the 
use  of  said  town  of  Canton,  the  waters  of 
York  pond  and  Ita  trlbataries,  and  of  Beaver 


brocdc  and  Its  tributaries,  in  the  towns  of  Can- 
ton and  Stoughton,  In  said  county.  In  wit- 
ness whereof,  the  said  town  of  Canton  has 
caused  Its  name  and  common  seal  to  be  hereto 
atUxed  \sy  the  board  of  water  commissioners; 
and  we,  Rot>ert  Bird,  Michael  F.  Ward,  and 
Thomas  B.  Orover,  the  board  of  water  <xm- 
missloners  of  said  town,  acting  In  Its  behalf 
and  by  the  authority  of  the  statutes,  and  of  the 
votes  above  recited,  have  hereto  severally  s^- 
ed  our  names,  this  tenth  day  of  October,  A.  D. 
lUH.  The  Inhabitants  of  the  Town  of  Canton, 
by  Robert  Bird,  Michael  F.  Ward,  Thmnas  E. 
Orover,  Wator  Gonuni88t(Xier&  [Corporate 
Seal]  " 

The  question  is  whether  the  town  has  law- 
fully talicn  the  whole  or  any  part  of  the  waters 
of  Beaver  brook.  The  statute  of  1S85  (diap- 
t»  96,  §  11)  provides  that  "the  said  town  may, 
at  a  legal  town  meeting  called  for  that  pnr>-. 
pose,  by  a  vote  of  said  town,  declare  the  quan- 
tity of  water  It  proposes  to  take  daily  and 
from  what  source,  and  the  quantity  of  water 
so  declared  shall  be  held  to  be  the  measure 
and  limit  of  the  right  of  said  town  to  take  or 
divert  the  waters  of  such  sources  under  this 
act''  At  a  meeting  tjt  the  town  held  on  Sep- 
tember 14,  lS87,  It  was  voted  to  take  the  wa- 
ters of  Beaver  Hole,  Meadow  brook,  and  Tork 
pond  and  Its  tributaries,  and  of  Beaver  brook 
and  Its  tributaries,  and  the  board  of  water  com- 
missioners were  instructed  to  take  such  action 
as  was  necessary  for  that  pm^se.  The  vote 
ended  with  these  words:  "Provided,  and  it  Is 
intended  by  this  vote  to  declare,  that  the  quan- 
tity of  water  so  taken  shaft  not  exceed  one- 
half  a  million  gallons  dally."  Tlie  taking  filed 
in  the  registry  of  deeds  pnrpcnrted  to  include 
all  the  waters  of  Beaver  lm>ok.  The  town 
originally  had  a  ri^t  to  take  all  of  these  wa- 
ters. The  redtals  In  the  written  act  of  taking 
implied  that  the  town  and  the  water  comnds- 
sloners  still  had  this  right.  Looking  to  this 
paper  alone,  no  one  would  doubt  that  all  the 
waters  of  the  irook  had  been  taken.  But  the 
right  of  the  town  and  of  the  water  commls- 
Bloners  had  been  Ihnited  by  vote  of  the  town, 
declaring  the  quantity  of  water  It  proposed  to 
take  daily,  and  the  act  of  the  water  coiomia- 
sioners,  if  Interpreted  according  to  Its  plain 
language,  was  unauthorized  and  illegal. 

It  is  settled  by  many  cases  that  the  record- 
eel  act  of  taking  fixes  the  riglits  of  the  par- 
ties. It  Is  of  the  highest  Importance  to  one 
whose  real  estate  Is  taken  tliat  the  record 
show  exactly  the  measure  of  the  Interference 
with  his  ownership.  In  Glov»  v.  City  of  Boa- 
ton,  14  t;ray,  282-288,  Is  this  language:  "The 
appropriation  of  private  property  to  the  public 
use,  which  IB  one  of  the  highest  acts  oC  sov- 
ereign power,  should  not  be  acconjidlshed  by 
the  use  ot  ambiguous  or  micertaln  language. 
ITk  presumption  is  In  tayot  ot  the  owner  of  the 
land,  and  every  act  done  public  authority 
wbddi  interfoxa  -with  fate  rigbta  should  be,  as  it 
always  may  be,  dear  and  intel%ible."  By  St. 
18H5,  c.  96;  |  3.  It  Is  provided  that  the  descrip- 
tion ot  water  r^hta  and  water  sonrcea,  filed  in 
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the  registry  of  deeds,  shall  be  sufficiently  accu- 
rate for  Identification.  The  paper  bo  filed  stands 
la  tbe  place  of  a  deed,  to.  sbovr  what  property 
has  passed  from  the  former  owner  to  tbe  town. 
Both  parties  are  bound  by  the  description  con- 
tained In  it  Ham  t.  City  of  fialem,  100  Mass. 
350;  Wilson  V.  City  of  Lynn,  119  Mass.  174; 
Wameslt  Power  Co.  t.  Allen,  120  Mass.  352; 
Warren  v.  Water  Co.,  143  Mass.  9,  8  N.  E.  606; 
Kenlson  v.  Arlln^n,  144  Mass.  456.  11  N.  E. 
705;  Woodbury  t.  Water  Co.,  145  Mass.  109, 
15  N.  B.  '^Si;  HoUingsworth  &  Voee  Co.  T. 
Foxb(»vugh  Water-Supply  Dlst,  165  Mass. 
186,  42  N.  B.  574. 

It  Is  contended  by  tbe  defendants  that  thla 
act  of  taking,  which  Is  confessedly  Invalid,  as 
a  taking  of  all  tbe  property  which  It  purports 
to  take,  shonld  be  held  good  as  to  that  part 
of  tbe  water  wl^ch  the  town  and  the  water 
commlasloners  then  had  authority  to  take. 
This  cont^tion.  If  upheld,  would  deprlre  the 
plaintiff  of  bis  right  to  look  solely  to  the  recivd 
of  taking  for  a  description  of  tbe  property 
taken,  and  would  require  him  to  search  tbe 
record  of  votes  ot  tbe  town  to  see  whether  It 
had  ever  limited  Its  authority  by  Its  own  act. 
If  such  limitation  was  found;  the  landowner 
would  be  obliged  to  determine  ItA  extent,  and 
apEdy  It  to  the  description  contained  in  the 
reglstiy  of  deeds,  and  take  from  the  property 
theceln  described  all  In  excess  of  that  which 
could  lawfully  be  taken  under  the  Hmitatl<HL 
There  would  be  no  instrument  truly  defining 
the  property  transferred  to  the  town,  and  noth- 
ing of  record  to  diow  the  state  of  the  title  in 
the  place  where  titles  to  real  estate  are  expect- 
ed to  be  exhibited  tw  the  Information  of  all 
who  are  Interested  in  them.  We  are  of  opin- 
ion that  the  owners  of  water  r^ts  tqwn  the 
brook  are  not  required  to  search  the  records 
of  the  town  to  see  whether  tbe  terms  of  the 
taking  are  to  be  dianged  by  a  limitation  Im- 
posed by  tbe  town  upon  Its  own  authority,  un- 
der the  statute.  Tbe  water  commissioners  hav- 
ing assumed  to  take  that  which  they  were  not 
authorized  to  take,  their  taking  was  void.  De- 
cree reversed.   Demnrro:  oramled. 


(in  Ham.  MT) 

PBTTBNGILL  v.  ABBOT  ^  et  aL 

(Supreme  Jndicial  Coart  of  Massachusetts. 
Middlesex.    Jan.  8,  1S87.) 

SpKCtAb  AnMIHIBTRATOB  — FunCHASB  OT  BtTBML 

Lot  bt  Widow— Liabilitt  for  Ookvehsiok. 

Under  Pnb.  St  c.  130,  S  1,  which  entities 
the  widow,  by  prrierence,  to  the  administration 
of  her  deceased  husband's  estate;  Id.  c.  132,  % 
18.  which  allows  an  executor  de  son  tort  to  re- 
tain funeral  expenses  actually  paid;  and  Id.  c 
144,  8  6,  which  makes  a  reasonable  sum  expend- 
ed for  a  burial  lot  a  part  of  the  funeral  expeoBes, 
—a  widow  who,  before  lettHS  are  granted,  pays 
from  the  estate  the  ordinary  funeral  npensea 
of  her  hitestate  hnsband,  and  the  reasonable 
price  of  a  burial  lot.  Is  not  Uable  for  thus  con- 
verting the  assets  of  the  estate. 


RN  BBPORTBB.  (Mass. 

Report  from  superior  court,  Middlesex 
county;  Braley,  Judge. 

This  was  an  action  of  tort  by  one  Petten- 
glll,  as  special  administrator  of  tbe  estate 
of  L.  A.  Abbott,  to  recover  of  defendants 
certain  property  of  said  Abbott,  alleged  to 
have  been  wrongfully  converted.  When  Ab- 
bott died,  his  wife,  who  for  some  time  had 
not  been  living  with  him,  took  $500  that 
was  found  upon  him,  and,  In  good  faith, 
spent  the  whole  for  funeral  expenses  and  ex- 
penses of  bis  last  sickness,  and  for  a  burial 
lot,  for  which  latter  she  paid  ^07.  As  the  de- 
ceased left  no  other  property,  there  were  not 
sufficient  assets  with  which  to  pay  his  debts. 
The  superior  court  found  that  the  expendi- 
ture for  tbe  lot  was  reasonable,  and  ordered 
judgment  for  the  defendants,  and  reported 
the  case  to  tbe  supreme  Judicial  court.  Judg- 
ment affirmed. 

A.  v.  Lynde  and.W.  P.  Harding,  for  plain- 
tilt.  G.  W.  Bartlett  and  B.  B.  Anderson,  tax 
defendants. 

ALLEN,  J.  The  plaintiff  contends  that 
the  widow's  expenditure  for  the  burial  lot 
and  its  perpetual  care  was  not,  in  a  proper 
construction  of  tbe  statutes,  reasonable, 
proper,  or  necessary,  aJid  that  this  Is  a  ques- 
tion of  law.  Tbe  deceased,  we  infer,  died 
intestate;  and  the  widow  was  entitled,  by 
preference,  to  administration.  Pub.  St  c. 
130,  1 1.  She  was  therefore  a  proper  person 
to  Intermeddle  with  his  estate,  and  to  attend 
to  such  things  as  must  be  done  before  letters 
of  administration  could  be  taken  out  Per- 
kins V.  Ladd,  114  Mass.  420.  Providing  a 
suitable  place  of  burial  was  a  matter  of  this 
sort,  and  as  was  said  in  Sweeney  v.  Mul- 
doon,  189  Mass.  804,  31  N.  E.  720,  the  law 
pledges  the  credit  of  the  estate  for  the  pay- 
ment ot  such  reasonable  sums  of  money  as 
are  expended  for  that  purpose.  By  Fub.  St 
c.  144, 1  6,  a  reasonable  sum  expended  for  a 
burial  lot  is  treated  as  part  of  tbe  funeral 
expenses.  If  she  was  an  executor  in  her 
own  wrong,  she  might  be  allowed  to  retain 
funeral  expenses  actually  paid  by'ber.  Pub. 
St  c.  132.  fi  18.  What  would  be  a  reasonable 
sum  to  pay  for  a  burial  lot  would  depend 
on  the  circumstances.  If  a  suitable  lot  In  an- 
other suitable  cemetery  could  have  been  got 
at  a  moderate  price,  the  sum  paid  by  the  de- 
fendant would  seem  to  be  high.  But  this, 
after  all,  Is  a  question  which  Is  not  for  us. 
The  Judge  who  heard  the  case  found  that  ber 
expenditure  was  made  In  good  faith,  and 
that,  under  the  circumstances,  it  was  rea- 
sonable and  proper.  If,  under  any  circum- 
stances, we  could  review  this  finding,  not 
enough  facts  are  reported  to  enable  us  to  do 
so,  or  to  determine  what  sum  would  be  rea- 
sonable for  that  purpose.  Judgment  affirm- 
ed. 
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tie?  Uaas.  309) 

PIKE  T.  UcIMTOSH. 
(Snpreme  Judicial  Ooart  of  MassachiuettB. 
Middlesex.   Jan.  8.  1897.) 
Etidbnos— Pakol  Aorbkmbnt  to  Vauy  Writiko. 

Under  a  written  agreement,  signed  by  de- 
fendant and  accepted  by  plaintiff,  providing  that, 
"if  I  conclude  to  build  more  of  your  kilns,  I 
will  pay  you  $1,000  for  the  right  to  use  them," 
defendant  cannot  show  that  a  kiln  subaequently 
buUt  by  him  was  for  experiment,  and,  by  oral 
agreement  made  at  the  same  tinie,  was  not  to 
be  considered  as  within  the  contract  to  par  the 
royalty. 

£3xceptloiia  from  aupertor  court,  Middlesex 
coanty;  Bishop,  Juidge. 

Action  Pike  against  Mcintosh  on  con- 
tract. Verdict  tor  plaintiff,  and  defendant 
brings  exceptions.  Oremded. 

HiiB  was  an  action  of  contract,  to  recover 
91,000,  upon  the  follo^nsr  memorandnm  or 
agreemmt  signed  hy  the  defendant:  "I  will 
pay  the  blU  for  kiln  built  at  Berere,  bnt  wlU 
Dot  par  the  $260  for  right  to  use  it  If  I  con- 
clude to  build  more  of  your  kilns,  I  will  pay 
yojx  $1,000  for  the  right  to  use  them,  provid- 
ing you  give  me  a  plan  of  your  kllna  plain 
enough  to  work  by.  [Signed]  David  Mcin- 
tosh." The  plaintiff  built  a  patented  kiln 
in  the  defendant's  yard  tn  Bevere,  with  the 
understanding  that,  if  it  proved  satls&ctory, 
the  defendant  should  pay  the  cost  of  it,  and 
$250  for  the  right  to  use  it  The  kiln  was  a 
failure.  It  did  not  produce  the  results  repre- 
sented, and  the  d^enidant  refused  to  pay  for 
It  The  plaintiff  s&ld  the  failure  was  because 
the  walls  were  too  ttaht,  and  after  some  dis- 
cussion the  defendant  told  the  plaintiff  tliat 
be  would  pay  the  cost  of  the  kiln,  but  not 
the  royalty,  and  -woold  build  anotha  Idln, 
at  bis  own  expense,  as  a  test  kiln,  and  then. 
If  be  concluded  to  adopt  tbe  system  In  his 
yard,  he  would  pay  $1,000  for  the  right  The 
plaintiff  requested  bim  to  put  it  in  writing, 
and  the  defendant  wrote  the  ptywr  declared 
on.  The  defendant  built  anotber  kiln,  as  a 
test  of  tbe  machine,  according  to  his  ottes. 
The  plaintiff  claims  that  the  defendant  Is 
liable  for  the  $1,000  specified  In  the  paper. 
Tbe  contention  of  tbe  defoidant  Is  that  the 
seccmd  kiln  was  a  test  kiln  built  according 
to  tbe  oral  agreement  The  court  ruled  that 
the  oral  testimimy  was  Inadmissible. 

Wlggin  &  Feroald.  for  plaintiff.  D.  a  Lln- 

scott,  for  defendant 

ALLEN,  X  So  far  as  tbe  construction  of 
the  written  agreement  declared  on  la  con- 
cerned, the  case  falls  within  the  general  rule 
that  It  could  not  be  varied  by  parol  evidence. 
According  to  the  testimony  of  both  parties, 
their  talk  resulted  hi  the  written  agreement, 
which  la  clear  In  Its  terms,  and  must  be  tak- 
en to  express  the  result  then  arrived  at 
The  first  kiln  was  not  satisfactory  to  tbe  de- 
fendant, and  he  declined  to  pay  for  It.  The 
plaintiff's  bin  was  $1,650  for  the  cost  of  the 
kiln,  and  $250  more  for  tbe  right  to  use  It 


The  parties  had  a  discussion  about  it,  and 
finally  the  defendant  drew  up  and  signed  the 
written  agreement,  for  the  purpose  of  show- 
ing distinctly  what  his  proposition  was. 
This  proposition  was  afterwards  accepted  by 
the  plaintiff.  The  defendant  afterwards  built 
another  kiln,  according  to  plans  furnished  by 
the  plaintlFT,  and  he  paid  tbe  $1,650.  The 
question  Is  as  to  his  liability  to  pay  the  fur- 
ther sum  of  $1,000.  Tbe  construction  put 
upon  the  terms  of  this  agreement  was'  clearly 
right  and  It  could  not  be  varied  by  oral  evi- 
dence that  at  the  time  of  making  It  the  de- 
fendant was  to  have  the  right  to  build  anoth- 
er kiln  experimentally,  without  paying  any- 
thing unless  It  should  prove  succcssfuL 
Doyle  V.  Dixon,  12  Allen,  576.  The  Instrue- 
tione  given  to  the  Jury  as  to  the  alleged  later 
oral  agreement  were  full  and  sufficient  Ex- 
ceptions overruled. 


(.m  MaM.  298) 

HOOB  V.  SOCIETE  DH  BIENFAISANOB 
ST.  JEAN  BAFTISTE. 
Supreme  Judicial  Court  of  Massa<Ansetts. 
Ulddlesez.   Jan.  8,  1897.) 

Bbssfit  Iksurako— InoaPaoitt  to  Wobk—Bb. 

sdlt  of  slck<4xss  ok  accidbkt. 
Under  a  by-law  of  a  society  providing  that 
"a  momber-who  shall  find  himself  inenpable  of 
working  by  reason  of  sickness  or  accident  shall . 
receive  the  sum  of  $5  per  week,"  a  member  who ' 
becomes  totally  blind  as  the  result  of  a  disease 
produced  by  an  accidental  injury  to  one  of  ills 
eyes  la  entitled  to  the  weekly  benefits. 

Report  from  superior  court,  Middlesex 
county;  C.  S.  LlUey,  Judge.  . 

Action  by  one  Mog6  against  Socl€t6  de 
Bienfalsance  St  Jean  Baptlste  to  recover 
benefits.  Finding  for  plaintiff,  and  case  re- 
ported.  Judgment  on  finding. 

This  was  an  action  to  recover  a  benefit 
claimed  to  be  due  to  plaintiff  firom  defendant 
Bodety  by  reason  of  disability  to  perform 
work  owing  to  illness.  The  question  befcn« 
tbe  court  was  wbetber,  under  the  defend- 
ant's  by-laws,  plaintiff  was  *^capable  of 
working  by  reason  of  sidkness  or  acddenl^'; 
plaintiff's  dlsabUIty  consisting  of  total  blind- 
ness. 

W.  S.  B.  Hopkins,  Frank  B.  Smith,  and 
John  F.  Jandron,  for  defendant.  J.  H.  Oull- 
let  and  J.  J.  Harvey,  tor  plaintiff. 

KNOWLTON,  J.  The  plaintiff  has  been 
totally  blind  for  many  years.  There  seems 
to  be  no  doubt,  upon  the  evidence,  tbat  his 
blindness  was  caused  by  an  accidental  In- 
Jury  to  one  of  his  eyes,  the  effects  of  which 
gradually  extended  to  the  other.  The  Judge 
found  that  bis  disability  arises  from  total 
blindness,  the  result  of  an  Injury  received 
about  20  years  ago.  The  exception  to  the 
finding  as  not  warranted  by  the  evidence 
has  not  been  argued,  and  the  only  other  ex- 
ception Is  to  the  refusal  to  rule  tliat  .upon 
the  evidence  tbe  plaintiff  could  not  recover. 
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It  iB  contended  that  the  plaintiff's  condition 
of  total  bUndneBfl,  although  the  resalt  of  -  an 
Injury  which  produced  the  disease  In  the 
eyes  that  finally  left  them  sightless,  does 
not  entitle  him  to  relief  under  the  contract; 
and  the  argument,  In  substance,  Is  that  the 
contract  gives  the  plaintiff  a  right  to  receive 
relief  on^  so  long  as  sickness  continues,  or 
as  he  Is  suffering  the  direct,  primary  effects 
of  an  accident.  It  is  also  contended  that  his 
blindness  Is  not  sickness,  within  the  mean- 
ing of  the  contract.  We  think  the  argu- 
ment is  not  sound.  The  stipulation  of  the 
contract  is,  according  to  the  translation 
agreed  to  by  the  parties,  that  "a  member 
who  shall  find  himself  Incapable  of  working, 
by  reason  of  sickness  or  accident,  shall  re- 
ceive the  sum  of  five  dollars  per  week,"  etc. 
It  Is  not  denied  that  the  plaintiff  is  a  mem- 
ber who  Is  incapable  of  working.  He  la  in 
a  condition  of  Incapacity  by  reason  of  sick- 
ness or  accident  Whether  the  diseased  con- 
dition of  the  eyes  caused  by  the  accident 
be  called  "sickness,"  or  not.  Is  Immaterial; 
for  his  condition  of  total  blindness,  which 
18  a  condition  of  incapacity  to  work.  Is  by 
reason  of  an  accident  which  Injured  one  of 
his  eyes,  and  through  that  Injury  deprived 
him  of  sight.  The  words  "by  reason  or*  re- 
tet  to  the  active,  efficient,  procuring  cause, 
of  which  the  incapacity  to  work  Is  the  con- 
sequence. In  Freeman  v.  Association,  166 
Mass.  351-^,  SO  N.  E.  1013,  which  was  an 
action  on  a  policy  Insuring  against  death 
from  accident,  it  Is  said  that  "an  injury 
which  might  naturally  produce  death  In  a 
person  of  a  certain  temperament  or  state 
of  health  Is  the  cause  of  his  death  if  he 
dies  by  reason  of  it,  even  if  he  would  not 
have  died  if  his  temperament  or  previous 
health  had  been  different,  and  this  Is  so 
as  well  when  death  comes  through  the 
medium  of  a  disease  directly  Induced  by 
the  injury  as  when  the  injury  immediately 
Interrupts  the  vltfU  processes."  So  In  Lynn 
Oas  &  Electric  Go.  v.  Meriden  Ins.  Oo.,  158 
Mass.  670-575,  33  N.  B.  690.  691,  It  Is  said 
that  **the  active,  efficient  cause  that  sets  In 
motion  a  train  of  events  which  brings  about 
a  result,  witiiout  the  Intervention  of  any 
cause  starting  and  working  actively  from  a 
new  and  independent  source,  Is  the  'direct 
and  proximate  cause'  referred  to  In  the 
cases."  We  are  of  opinion  that  the  ruling 
was  correct  Judgment  on  the  finding. 


(in  UasB.  313] 

SOITUATE  WATER  CO.  t.  SIMMONS. 

(Supreme  Judicial  Gonrt  of  Massachusetts. 
Plymouth.  Jan.  8,  1807.) 

WbIT  OV  RbvibW  —  DiSORBTION  OF  TSIAL  CODRT. 

It  iB  within  the  discreticm  of  the  trial 
court  to  refuse  a  writ  of  review,  in  an  action 
In  which  judgment  by  default  was  rendered, 
whete  there  is  evidence  that  the  default  was  the 
reBnlt  <i£  the  negligence  of  tlie  officers  of  the 
defendant  corporation,  or  its  attorney. 


Petition  by  flie  Sdtoate  Water  Company 
agidnst  Moyses  B^  Simmons  for  a  writ  of  re- 
view. The  writ  was  dented,  and  petitioner 
exeats.  Overruled. 

H.  J.  Jaqulth  and  W.  R.  Blgelow,  for  peti- 
tioner.   Edward  E.  Avery,  for  respondent 

KNOWI/TON,  J.  mils  Is  a  petition  for  a 
writ  of  review  of  an  action  in  which  Judg- 
ment was  rendered  against  the  petitioner  on 
Its  default  At  the  hearing  the  petitioner 
asked  the  court  to  rule  as  follows:  "Upon 
all  the  evidence  In  the  case,  there  Is  no  evi- 
dence, as  a  matter  of  law,  to  warrant  a  find- 
ing for  the  respondent  and  the  court  is  bound 
to  find  for  the  petitioner,  and  to  grant  the  writ 
of  review  prayed  for."  Hie  petitioner's  ex- 
ception to  tlie  refusal  of  the  Judge  so  to  rule 
presets  the  only  question  In  the  case.  A  pe- 
tition for  a  writ  of  review  is  ordinarily  ad- 
dressed to  the  discretion  of  the  court  or,  to 
state  the  principle  more  accurately.  In  ac- 
cordance with  the  reason  ot  the  rule,  it  Is  or- 
dinarily. In  such  cases,  a  question  of  fact 
whether,  under  the  rules  of  law  and  the  estab- 
lished principles  ot  practice,  having  regard 
to  the  rights  and  interests  of  all  parties,  Jaa- 
tice  and  equity  require  a  review  of  the  ac- 
tion. There  was  evidence  at  the  hearln^r 
which  would  have  well  warranted  the  Is- 
suing of  a  writ  of  review,  but  there  were 
possible  views  of  the  testimony  which  might 
make  It  the  duty  of  the  Judge  to  refuse  to 
grant  a  writ  He  might  have  thought  that 
the  default  resulted  from  the  negligence  of 
the  petitioner's  attorney,  and  that  It  was 
beet  to  leave  the  petitioner  to  look  to  him 
for  its  remedy.  See  Amherst  College  v.  Al- 
len, 165  Ma£8.  ITS,  42  N.  E.  570;  Sylvester 
V.  Hubley,  157  Mass.  306,  82  N.  B.  166.  He 
might  have  thought  that  there  was  ne^- 
gence  on  the  part  of  the  officers  of  the  cor- 
poration which  resulted  In  the  default  and 
that  Justice  did  not  require  a  review  of  the 
action.  It  appeared  that  of  the  five  direct- 
on  of  the  corporation,  only  two  acted  In 
bringing  and  prosecuting  Uie  petition,  and 
that  two  opposed  It;  the  other  took  no  ac- 
tion for  or  against  It  The  respondent  who 
was  the  treasurer  and  one  of  the  directors 
of  the  corporation,  testified  that  no  stock 
had  ever  been  Issued  by  the  corporation; 
that  no  meeting  of  the  directors  or  owners 
had  been  held  since  November,  1884,  which 
was  10  months  before  the  bringing  of  the 
petition;  that  the  other  original  corporators 
of  the  company  had  resigned;  and  that  he 
owned  a  very  large  Interest  In  the  company. 
Thenf  was  also  evidence  of  dlffer«ices  and 
negotlati(xis  between  the  contending  direct- 
ors in  regard  to  the  respondent's  claim, 
which  well  might  be  considered  by  the  Judge 
in  determining  whether  a  writ  of  review 
should  issue.  It  was  plainly  a  question  ad- 
dressed to  the  discretion  of  the  court 
whether  It  was  Just  and  equitable,  having 
regard  to  the  Interests  of  all  parties,  to  ia- 


Digitized  by  Google 


Mass.) 


DAT  T.  CITY  OF  LAWREKCB. 


751 


Bue  a  writ  of  review.  Insurance  Co.  T. 
Wlnslow,  3  Gray,  415;  City  of  Boston  v. 
Robbing,  116  Mass.  313;  Hayes  t.  CoUina, 
114  Mass.  54;  Stillman  v.  Whittemore,  1G5 
Mass.  234,  42  N.  E.  USQ.  Exceptions  orer- 
ruled. 


aC7  MaaB.  STl) 

DAT  T.  CITY  OP  LAWRBNOB. 
(Snpreme  Judicial  Court  of  Massacbiuetts. 
Essex.    Jan.  8.  1897.) 

COKSTITDTIONAL  LaW— TAXATION— ElBMPTIOHfl  — 
HOCSKHOLV  FUKNITDRB. 

1.  Pub.  St  c.  U,  i  5,  d.  6,  ezemptlnK  from 
taxation  wearing  apparel,  farming  utensfls,  and 
household  furniture  not  exceeding  fl,000  in 
value,  and  tools  of  a  mechanic  not  exceeding 
$300  In  value,  is  constitutional. 

2.  Furniture  of  a  householder  wed  la  the 
Bleeping  rooms  of  his  boarders  or  guesta  is 
"hoaaehold  furniture,"  within  Pub.  BL  c.  11, 
S  5,  cL  6,  exempting  from  taxation  household 
furniture  not  to  exceed  a  certain  value. 

neport  from  superior  court,  Essex  county. 

Action  by  Charles  A.  Day  against  the  city 
of  Lawrence  to  recover  taxes  paid  under 
protest.  Jodgment  for  plaintiff.  Uodlfled. 

Ohaa.  A.  De  Oourcy  and  Walter  Coulson, 
for  plaintiff.  Ohaa.  TT.  Bell,  tox  defendant. 

BARKEB,  J.  The  plaintiff  sues  to  recovear 
the  amount  of  taxes  which  he  has  paid,  as- 
sessed upon  household  furniture  which  he 
contends  was  exempt,  under  the  provisions 
of  Pub.  :st  c.  11,  i  5,  cl.  6,  which  enact  that 
"the  following  property  and  polls  shall  be 
exempt  from  taxation:  •  •  •  ^ixth.  The 
wearing  apparel  and  farming  utensils  of  ev- 
ery person;  his  household  furniture,  not  ex- 
ceeding one  thousand  dollars  in  value;  and 
the  necessary  tools,  not  exceeding  three  hun- 
dred dollars  In  value,  of  a  mechanic."  An 
exemption  of  this  character  Is  couetltutional. 
Such  exemptions  have  long  existed,  and  It 
Is  too  late  to  question  the  power  of  the  leg- 
islature to  make  them.  See  Mlnot  v.  Wln- 
throp,  12  Mass.  113,  38  N.  E.  512.  The  exemp- 
tion of  the  kinds  of  property  dealt  with  In 
the  clause  is  a  very  old  feature  of  our 
scheme  of  taxation.  Looking  to  the  first  an- 
nual tax  act  passed  after  the  adoption  of  the 
constitution  (St  1780,  c.  13),  the  assessors 
are  directed  to  assess  the  Inhabitants  "ac- 
cording to  the  proportion  imd  value  of  their 
whole  personal  estate,  •  *  •  excepting 
household  furniture,  wearing  apparel,  farm- 
ing utensils,  and  the  tools  of  mechanics." 
These  were  kinds  of  property  which  every 
taxpayer  might  have,  and  the  complete  ex- 
emption of  which  would  have  little  effect 
upon  the  Incidence  of  the  whole  tax,  but 
would  leave  It  substantially  equal  and  pro- 
portionate; and  the  exemption  was  granted 
notwithstanding  two  of  the  classes  of  prop- 
erty—farming utensils  and  mechanics*  tools 
—were  used  in  getting  a  living. 

The  limitation  of  the  exemption  of  house- 
hold furniture  to  an  amount  less  than  f  1,000 


In  value  was  first  made  In  the  annual  tax 
act  of  June  12,  1829,  and  that  in  respect  of 
mechanics'  tools  by  St.  1865,  c.  20ti;  and 
the  exemption  has  remained  unlimited  In  re- 
spect to  wearing  apparel  and  farming  uten- 
sils. See  Bev.  St  c.  7,  §  5,  cl.  4;  Gen.  St-  c. 
11,  §  5,  cl  6;  Pub.  St  c.  11,  S  5,  cl.  8.  The 
changes  Indicate  no  departure  from  the  gen- 
eral theory  of  the  exemption,  but  tend  to 
make  Its  operation  more  equal  In  changed 
conditions  of  society.  The  uniform  exemp- 
tion of  all  wearing  apparel,  notwithstanding 
the  great  diversity  between  taxpayers  in  re- 
spect of  their  ownership  of  it  points  to  an- 
other consideration  which  the  legislature 
would  not  lose  sight  of  In  dealing  with  the 
question  of  exempting  household  furniture, 
namely,  that  minute  inquiries  by  officials 
Into  personal  and  domestic  affairs  are  vexa- 
tious and  unprofitable,  and  to  be  avoided. 
The  statute  gives  the  exemption  explicitly 
in  plain  terms  to  "every  person,"  and  the 
only  qualification  written  In  the  statute  Is 
that  of  value.  Every  person's  household  fur- 
niture not  exceeding  $1,000  In  value  Is  de- 
clared to  be  exempt  The  words  "household 
furniture"  have  been  long  In  use  In  our  tax 
acts.  In  statutes  concerning  attachments  and 
executions.  In  testamentary  writings,  and  In 
common  speech.  The  only  room  for  con- 
struction In  arriving  at  the  meaning  of  the 
statute  is  In  ascertaining  the  sense  to  be 
given  to  these  words.  That,  as  there  used, 
they  do  not  mean  necessary  furniture  only, 
Is  shown  by  the  provisions  of  the  Public 
Statutes  relating  to  the  collection  of  taxes  by 
distress  or  seizure  and  sale  of  goods,  and  to 
property  exempt  from  execution.  See  Pub. 
St  c.  12,  I  8;  Id.  c.  171,  i  34.  In  common 
speech  the  words  include  all  the  furniture, 
furnishings,  and  utensils  of  the  dwelling, 
and  In  the  construction  of  a  will  they  have 
been  held  to  Include  bronzes,  statuary,  and 
pictures  used  to  adorn  a  home,  If  in  ac- 
cord with  the  means  and  style  of  living  of 
the  householder.  See  KIchardson  v.  Hall,  124 
Mass.  228,  237.  There  Is  no  room  for  holding 
that  the  statute  exempts  the  furniture  of  the 
kitchen,  the  dining  room,  or  the  living  room, 
any  more  than  that  of  the  drawing  room, 
used  only  on  formal  occasions,  or  of  the 
spare  rooms,  used  only  to  entertain  tempo- 
rary guests;  nor  that  the  utensils  used  by 
the  housewife  In  making  cheese  or  butter  for 
sale,  or  In  doing  sewing  for  hire,  lose  the 
exemption  because  of  their  use. 

We  are  of  opinion  that  the  words  as  used 
In  this  statute  mean  ail  furniture  appertain- 
ing to  a  dwelling  house,  and  bought  and  kept 
for  use  in  the  household,  and  that  the  limi- 
tation of  $1,000  in  value  was  Intended  by  the 
legislature  to  be  the  only  limitation  of  the 
exemption,  and  that  the  fact  that  a  large 
portion  of  the  furniture  is  kept  and  used  In 
sleeping  rooms  used  solely  by  occasional 
guests  or  permanent  boarders  does  not  take 
It  out  of  the  exemption.  Indeed,  permanent 
boarders  are^  under  our  dedsions,  part  of 


Digitized  by  Google 


752 


45  NORTHEASTERN  REPORTEB. 


(Masa. 


the  houBeholder'B  family,  and  entitled  to  the 
protection  of  the  house  as  their  castle,  as 
part  of  the  family.  See  Oystead  v.  Shed,  13 
Mass.  520,  523;  Dodge  t.  Ralhroad  Corp.,  154 
Mass.  299, 301,  28  N.  E.  243.  So,  too,  the  house- 
holder retains  the  possession  of  the  rooms 
occupied  by  bis  lodgers,  and  of  the  furniture 
in  them;  and  a  mere  lodger  In  the  bouse  of 
another  Is  not  a  tenant  or  an  occupier  of  a 
house.  See  White  t.  Maynard,  111  Mass. 
250,  and  cases  cited.  The  construction  con- 
tended for  by  the  defendant  would  make  the 
exemption  more  unequal  in  Its  operation  if 
it  were  limited  both  in  value  and  by  use, 
and  the  administration  of  the  law  would  be 
difficult  and  vexatious  If  It  were  necessary 
to  ascertain  the  use  of  household  furniture, 
or  anything  more  than  its  aggregate  value, 
in  fixing  the  tax.  In  our  opinion,  the  plain- 
tiiTs  furniture  used  in  the  sleeping  rooms  of 
his  boarders,  and  all  his  furniture  up  to 
the  value  of  $1,000,  was  exempt  from  taxa- 
tion; and,  upon  the  agreed  statement  of 
facts,  he  Is  entitled  to  judgment  In  the  sum 
of  $10.  Judgment  for  plaintiff  for  sum  of 
$10  set  aside.  Judgment  to  be  entered  for 
plaintiff  for  the  sum  of  $ia 


(in  Mass.  m) 

WINN  T.  BARTLBTT  et  aL 
Supreme  Judicial  Court  of  Masaachnsetth 
Bssez.   Jan.  8,  1887.) 

WrLt<— COHBTHDCTIon— BrQUEM  09  INTBBBST. 

Under  a  bequest  to  executors  of  money,  to 
be  invested,  and  "the  income  oDly"  paid  over 
aemianDually  to  W.,  be  ts  entitled  only  to  the  in- 
come for  life. 

Appeal  from  superior  court,  Bssex  county. 

Action  by  Margaret  J.  Winn,  administra- 
trix of  William  Wynn,  deceased,  against  Nel- 
son S.  Bartlett  and  others,  executors  of  Sam- 
uel E.  Sawyer,  deceased,  to  recover  a  legacy. 
Judgment  t<x  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

The  clmise  of  the  wlU  nndw  wblch  plain- 
tiff claimed  was  as  follows:  "(^)  I  give  and 
bequeath  to  my  uecators  and  trustees,  the 
aorvlvora  and  survivor  of  them,  the  sum  of 
four  thousand  dollars,  to  be'  safely  Invested, 
and  the  Income  only  paid  over  semiannually 
to  my  coachman,  William  Wynn,  of  Glouces- 
ter." 

J.  J.  Flaherty,  for  plaintiff.  0.  A.  Russell, 
tor  defendant. 

ALLEN,  J.  In  Re  Bartlett,  163  Masa.  509, 
521,  40  N.  B.  899,  It  was  said  by  the  court, 
with  reference  to  this  bequest:  "Wynn  hav- 
ing since  died,  the  Interest  up  to  the  time  of 
his  death  Is  payable  to  his  estate.  The  prin- 
cipal of  this  trust  fund  belongs  to  the  residue 
of  the  testator's  estate."  The  plaintiff  now 
says  that  she  had  no  notice  of  that  suit,  and 
did  not  appear,  and  Is  not  bound  by  what  was 
there  declared.  It  Is,  however,  obvious  that 
It  was  rl^it,  language  of  the  bequest 


was  that  "the  Income  only**  should  be  paid 
to  Wynn,  and  there  was  a  general  residuary 
clause.  There  Is  nothing  to  show  an  Intui- 
tion that  anything  should  be  paid  to  him  ex- 
cept the  Income  during  his  life.  In  re  Grove's 
Trusts,  28  Law  J.  Ch.  536;  In  re  Morgan 
[1893]  3  Gh.  222.  Judgment  for  defendant 
affirmed* 


(167  HasB.  363) 

TAPT  T,  STOW. 
(Supreme  Judicial  Court  of  Masaaehnsetta. 

Suffolk.    Jan.  fi,  1S87.) 
TacftTs— Parol  Dxci.akatio:ib — SurFiciSKor. 

In  an  action  agalnat  an  executor  to  es- 
tablish and  recover  a  trust  fund,  a  declaration 
alleging  that  the  tmst  fund  was  deposited  by 
tbe  testatrix  on  parol  declarations,  commnnf- 
cated  to  plaintiff,  that  It,  with  tbe  interest  ac- 
cruing thereon,  was  to  be  held  In  trust  for 
plaintiff  till  the  death  of  tbe  testatrix,  and 
then  paid  over  to  her,  is  insufficient,  since  It 
fails  to  name  any  trustee,  or  show  that  tiie 
fund  was  so  left  that  defendant  had  any  con- 
trol over  It,  or  could  lawfully  interfere  with  it. 

Appeal  from  superior  court,  Suffolk  county. 

Action  by  Ellen  A.  Taft  against  Abner  M. 
Stow,  executor,  to  establish  and  recover  a 
trust  fund.  From  a  Judgment  for  defendant, 

plaintiff  appeals.  Affirmed. 

Nasott  &  Proctor,  for  plaintiff.  S.  H.  Dud- 
ley, for  defendant: 

KNOWLTON,  J.  It  m^  be  assumed,  in 
favor  of  the  plaintiff,  that  the  allegations  of 
the  declaration,  IC  proved,  would  show  the 
creation  of  a  valid  trust.  Gerrlsh  v.  Institu- 
tion, 128  Mass.  159.  A  trust  In  personal  prop- 
erty may  be  created  and  proved  by  parol. 
Chase  v.  Perley,  148  Mass.  289,  19  N.  E.  398. 
It  is  alleged  that  the  money  In  question  was 
set  apart  and  deposited  as  a  trust  fund  for 
the  benefit  of  the  plaintiff;  that  the  defend- 
ant's testatrix  made  a  declaration  of  trust 
whereby  It  was  declared  that  this  fund  was 
to  be  kept  In  its  place  of  deposit,  and  interest 
accruing  on  it  to  be  held  for  the  use  of  the 
plaintiff,  although  not  to  be  payable  until 
after  the  testatrix's  death,  and  then  the 
whole  fund— both  Interest  and  principal— to 
be  paid  to  the  plaintiff.  It  Is  also  alleged 
that  tbe  testatrix  communicated  to  the  plain- 
tiff this  declaration  of  trust,  with  all  Its  terms 
and  conditions.  It  is  not  averred  that  the 
declaration  states  who  was  to  be  trustee,  or 
whether  It  was  to  be  the  testatrix,  or  the  de- 
positary of  the  fund,  or  some  third  person, 
and  there  Is  no  allegation  that  the  fund  was 
BO  left  that  the  defendant  could  have  any  con- 
trol of  It,  or  ever  lawfully  interfere  witb  It, 
So  far  as  appears  from  the  declaration,  tbe 
money  may  now  be  in  the  hands  of  a  trustee 
other  than  the  defendant,  whose  duty  it  Is  to 
transfer  It  to  the  plaintiff,  or  It  may  be  that 
the  defendant's  testatrix  was  the  trustee, 
and  that  the  money  was  so  deposited  that 
since  her  death  the  plaintiff  has  a  remedy  In 
equl^  against  the  depositary.  It  1b  not  al- 
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leged  that  the  defradanf  b  testatrix  was  ever 
under  any  liability  at  law  to  the  plaintiff,  or 
that  the  def^dant  has,  or  ever  had,  In  his 
hands  any  money  belonging  to  the  plaintiff. 
Judgment  affirmed. 

(107  Mass.  3U) 

MOSBLET  T.  WASHBURN  (two  cases). 
(Supreme  Judicial  Court  of  MasBachnaetts. 
Suffolk.    Jan.  8.  1897.) 
Vaxvn  ow  Oabnibuk— Btidbitob— Ihrbdotioiis. 

1.  In  an  action  for  alleged  false  aoswen 
made  by  defendant  as  trustee,  it  appeared  that 
he,  as  attorDey,  had  recovered  a  certain  judg- 
ment for  one  B.;  that  he  took  a  paper  in  the 
form  of  an  asstgnment  of  the  Judgment  from 
B.;  that  afterwards  defendant  negotiated  a 
sale  of  the  judgment,  and  B.  assigned  it  to  on^ 
T.;  and  that  defendant  received  the  money  paid 
by  T.  tor  the  sssignment,  and  had  the  money 
when  served  with  trustee  process.  The  testimo- 
ny was  conflicting  as  to  the  relations  of  defend- 
ant to  B.,  and  the  capacity  in  which  he  was 
acting  when  the  payment  was  made  by  T. 
There  was  evidence  that  the  assignment  to 
defendant  was  a  mere  device  to  be  used  to  de- 
ceive any  creditor  of  B.  who  might  attempt  to 
obtain  uie  money,  and  that  the  payment  was 
made  to  defendant  as  B.'s  counsel,  to  discharge 
the  judgment  which  was  au  incumbrance  on 
land  T.  had  bought.  Held,  that  the  court  proper- 
ly refused  to  rule  that  there  was  no  evidence 
to  warrant  a  verdict  for  plaintiA. 

2.  Instructions  as  to  the  effect  to  be  given  to 
certain  parts  of  the  evidence  are  properly  re- 
fused, where  there  is  such  evidence  of  other 
Important  facts  that  singling  oat  particular  sub- 
jects for  comment  would  be  likely  to  mislead  the 

Kxceptloas  from  snperlor  court  Suffolk 
county;  John  Hopkins,  Judge. 

Two  actions,  tried  together,— one  by  Sarah 
L.  Moseley  against  Charles  B.  Washburn, 
and  one  by  Herbert  Moseley  against  the 
same  defendant,— to  recover  damages  for  al- 
leged false  answers  made  by  defendant,  aa 
trustee,  In  separate  cases  by  plaintiffs 
against  John  N.  Brlon  and  such  trustee. 
There  was  a  Terdlct  for  plaintiff  in  each 
case,  and  defendant  excepts.  Bxceptlons 
overruled. 

It  appeared  that  Brlon  executed  a  pa[>er 
In  the  form  of  an  assignment  to  defendant 
of  a  certain  Judgment  be  had  obtained 
against  plaintiff  Sarah  L.  Moseley;  that  de- 
fendant was  Brion's  attorney  In  the  case  in 
which  the  judgment  was  recovered;  that  de- 
fendant afterwards  negotiated  a  sale  of  the 
same  to  one  Tisdale,  and  Brlon  then  made 
an  assignment  to  Tisdale;  and  that  defend- 
ant received  the  money  paid  by  Tisdale  for 
the  assignment,  and  bad  It  at  the  time  the 
trustee's  process  was  served  on  him.  Plain- 
tiffs claimed  there  was  no  consideration  for 
the  assignment  to  defendant,  and  that  the 
money  he  received  for  the  assignment  to 
Tisdale  was  Brion's.  Defendant  requested 
the  court  to  rule  and  Instruct  the  Jury  as 
follows:  "(1)  The  action  cannot  be  main- 
tained as  the  testimony  of  one  witness  only 
to  the  falsity  of  defendant's  answers,  but 
the  same  amount  of  evidence  !■  required 
4o  N.E.— 48 


as  would  be  necessary  to  convict  the  defend- 
ant of  perjury.  (2)  If  the  answer  of  defend- 
ant was  based  on  facts,  and  Is  a  conclusion 
drawn  from  those  facts,  the  plaintiff  cannot 
maintain  his  action  by  proof  that  the  con- 
clusion was  erroneous;  but  he  must  go  fur- 
ther, and  prove  that  the  defendant  knew 
that  the  facts  would  not  warrant  bis  con- 
clusion, and  that,  having  such  knowledge, 
he  willfully  made  a  false  answer.  0)  If 
the  alleged  false  answer  relates  to  a  matter 
which,  upon  the  whole  examination,  appears 
to  be  and  Is  Immaterial,  and  so  does  not 
cause  the  trustee  to  be  discharged,  the  plain- 
tiff Is  not  damaged  by  each  answer,  and 
cannot  maintain  this  action  on  account  oC 
such  answer.  (4)  If  defendant's  answers,  or 
any  of  them,  may  have  more  than  one  con- 
struction put  upon  them,  they  should  be  con- 
strued mutlori  sensu,  consistently  with  the 
presumption  of  defendant's  innocence.  (B) 
There  is  no  evidence  in  the  case  that  would 
warrant  a  verdict  for  the  pl^ntlfl.  (6)  TTpou 
all  the  evidence  In  the  case,  the  Jury  should 
render  their  verdict  for  the  defendant  (7) 
There  Is  no  evidence  In  the  cases  that  would 
warrant  the  jury  In  finding  that  the  defend- 
ant knowingly  and  willfully  answered  false- 
ly upon  his  examination.  (8)  If  the  purpose 
of  the  parties,  on  April  25,  1800,  was  to 
transfer  all  rights  of  Washburn  and  Brion 
to  Tisdale,  that  purpose  might  be  effected 
with  or  without  a  written  assignment  The 
payment  of  the  price  demanded  would  oper- 
ate to  transfer  all  such  rights  to  Tisdale,  or 
to  H«u7  F.  May,  who  furnished  the  money, 
and  for  whom  he  was  acting.  (9)  Even  if 
said  assignment  was  made  with  fraudulent 
Intont  as  against  other  creditors,  yet  the 
assignment  would  be  valid  between  the  par- 
tly. It  would  not  be  void,  and  Is  not  void- 
able In  this  proceeding.  (10)  Even  if  ttie  as- 
signment from  Brion  to  Washburn,  dated 
March  25,  1880,  was  without  adequate  con- 
sideration, tltie  would  pass  to  Washburn 
by  the  assignment  and  he  would  have  a 
right  to  rely  npon  It.  It  would  not  be  void, 
and  is  not  voidable  In  this  proceeding.  He 
would  not  be  accountable  to  Brlon  for  the 
money  received  by  him  from  Tisdale.  (11) 
The  discharge  of  attachment  Is  not  to  be 
r^:arded  as  a  dlschai^  of  the  payment 
Judgment,  or  execution.  (12)  As  to  answer 
to  first  Interrogatory,  It  the  discharge  of  the 
attachment  was  signed  by  Washburn  by  vir- 
tue of  tbe  power  of  attorney  In  the  assign- 
ment to  Washburn,  then  the  fact  that  Wash- 
bum  so  signed  the  discharge  is  no  evidence 
that  the  answer  is  false."  The  court  gave 
the  first  three  instructions  requested,  but  re- 
fused to  give  the  others. 

Henry  S.  Fales  and  Stephen  H.  Tyng,  for 
plaintiffs.  Hosea  Kingman,  for  defendant 

KNOWLTON,  3.  In  each  of  these  cases 
the  defendant  asked  the  court  to  rule  that 
then  was  no  evidence  to  warrant  a  verdict 
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for  the  plalnUflC.  This  mline  was  rightly 
refused.  Although  there  was  little  dispute 
In  regard  to  the  papers  in  evidence,  there 
was  a  great  conflict  of  testimony  In  regard 
to  the  relations  of  the  defendant  to  Brion, 
and  the  caiuicity  In  which  he  was  acting 
at  the  time  when  the  payment  was  made. 
There  was  erlde&ce  from  which  the  Jury 
might  find  that  the  paper  in  the  form  of  an 
assignment  from  Brion  to  the  defendant  was 
never  Intended  by  the  iwrtles  to  be  deliv- 
ered, or  to  talce  effect  as  a  contract,  but  was 
a  mere  device  to  be  used  to  dec^ve  any 
creditor  who  might  attempt  to  obtain  the 
money  for  the  payment  of  a  debt  due  blm. 
There  was  also  evidence  which  would  well 
warrant  the  Jury  In  finding  that  the  pay- 
ment was  made  to  the  counsel  to  discharge 
the  Judgment  which  was  an  Incumbrance 
on  the  land  that  Tisdale  had  bought  for 
hla  client  In  view  of  this  evidence,  the 
Judge  rightly  refused  the  fifth,  sixth,  sev- 
enth, ninth,  and  tenth  requests  for  rulings. 
The  first,  second,  and  third  rulings  were 
given  substantially  as  requested.  The 
fourth,  eighth,  eleventh,  and  twelfth  rulings 
were  to  instruct  In  regard  to  the  effect  to 
be  given  to  different  parts  of  the  evidence, 
upon  which  the  Judge  was  not  obliged  to 
give  instructions.  Com.  v.  Este,  140  Mass. 
279,  2  N.  E.  769;  Com.  v.  Gavin,  148  Mass. 
449,  18  N.  E.  675,  and  19  N.  E.  554;  Neff 
V.  Inhabitants  of  Wellesley,  148  Mass.  487, 
20  N.  E.  111.  There  was  such  evidence  of 
other  Important  facts  In  the  case  that  the 
specific  Instructions  requested,  singling  out 
these  particular  subjects  for  comment, 
would  have  been  Ukely  to  mislead  the  Jury. 
The  general  instructions  given  presented  the 
issues  In  such  a  way  as  to  enable  the  Jury 
properly  to  deal  with  the  evidence,  accord- 
ing to  the  view  which  they  took  of  the  con- 
flicting theories  of  the  opposing  parties.  Un- 
der Pub.  St  c.  153,  §  5,  the  Judge  might 
slate  the  testimony  for  the  purpose  of  aid- 
ing the  Jury  in  comprehending  the  issues 
and  applying  the  Instructions  In  matters  of 
law.  We  do  not  discover  any  material  er- 
rors In  bis  statements,  or  any  charge  upon 
the  facts,  within  the  meaning  of  the  stat- 
ute. Exceptions  overruled. 


an  Hw.  S27) 

DRISOOIili  T.  HURLBURT  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  8,  1897.) 

BacoasriZAKCB  ov  Pooa  Dbbtoe— Breach. 

Failure  of  a  debtor  to  appear  on  the  day 
fixed  for  bis  examination  Id  poor  debtor  pro- 
ceedings will  be  a  breach  of  his  recognizance, 
though  the  creditor  bad  agreed  to  a  continuance, 
where  the  debtor's  counsel  was,  by  the  tenns  of 
the  agreement  required  to  have  it  filed,  and 
the  QTcer  for  continuance  made,  but  failed  to  do 
ao. 

Appeal  from  superior  court,  Suffolk  coun- 
ty. 


Action  by  Cornelius  A.  Driscoll  against 
James  J.  Hnrlburt  and  the  sure^  on  his 
recognizance  In  poor  debtor  proceedings. 
From  a  Judgment  for  plaintiff,  defendants 
appeaL  Affirmed. 

The  debtor  gave  notice  of  his  intention  to 
take  the  oath  for  the  relief  of  poor  debtors, 
and  a  partial  examination  took  place,  and  a 
continuance  had  to  May  81,  1895;  and  aft- 
erwards, but  before  the  arrival  of  said  date, 
a  written  agreement  for  a  further  contlnn- 
ance  was  made  at  the  creditor's  request  by 
the  parties  out  of  court  and  left  by  the  at- 
torney for  the  creditor  with  the  counsel  for 
the  debtor  to  file  with  the  court,  before  said 
date,  which  he  Inadvertently  failed  to  do. 
The  case  was  called,  and,  neither  party  be- 
ing present  and  the  agreement  being  nn< 
Imown  to  the  court  the  case  was  dismissed, 
and  record  thereof  made. 

James  L.  Powers,  for  plaintiff.  0.  B.  Loud, 
for  defendant  Belt  Charles  F.  Bddy,  for 
defendant  Hurlbtrt 

ALLEN.  J.  It  Is  plain  that  the  recog- 
nizance was  broken  unless  its  provisions 
were  waived  by  the  plaintiff.  Glass  Works 
V.  Allen,  121  Mass.  283.  The  defendants 
contend  that  it  was  waived  by  the  agree- 
ment for  a  continuance.  No  copy  of  the 
agreement  Is  before  us,  but  by  the  true  con- 
struction of  its  terms  as  set  forth  in  the 
amended  answer  of  the  defendants.  It  was 
the  debtor's  duty  to  see  to  It  tliat  a  proper 
order  of  continuance  was  duly  entered  by 
tbe  court.  This  the  debtor  failed  to  do,  and, 
as  a  consequence,  the  proceedings  were  dis- 
missed. The  defendants  contend  that  in 
undertaking  to  file  the  agreement  with  the 
court  the  debtor's  counsel  was  acting  for 
the  plaintiff  as  well  as  for  the  debtor,  and 
that  his  neglect  was  therefore  tbe  neglect 
of  the  plaintiff.  But  the  general  duty  of 
keeping  alive  the  proceedings  In  court  rest- 
ed upon  the  debtor,  and  no  part  of  this  duty 
was  assumed  by  the  plaintiff  under  the 
agreement.  The  Judgment  for  the  plaintiff 
was,  therefore,  right  Judgment  affirmed. 


(in  HUs.  390) 

AGO  T.  CANKER. 

(Supreme  Judicial  Court  of  Massaehusetta. 
Snffolk.    Jan.  8,  1897.) 

CosviBsioM— DBrejTBBa— WiFB's  Fbrsohal  Pbop- 

BRTT— FosSESaiON  BT  HDSBaHD. 

1.  In  an  action  by  a  wife  for  conversion  of 
her  personal  propertr*  It  is  no  defense  that  her 
husband  reduced  It  to  his  poBsession,  and  sold 

It  to  defendant. 

2.  A  wife's  personal  property  does  not  become 
her  husband's  on  his  reducing  it  to  his  posseB^ 
slon. 

3.  The  fact  that  a  husband,  in  his  wife's  ab- 
sence, reduces  her  personal  property  to  his 

Eosseasion,  and  sells  it  to  one  who  does  not 
DOW  of  her  existence,  does  not  prevent  her 
from  maintaining  an  action  to  enforce  her  title. 
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Exceptions  tmm  superior  court,  SuffoUc 
county;  Albert  Mason,  Judge. 

Action  by  one  Ago  against  Israel  Canner 
for  the  conversion  of  plalntlfTs  personal  prop- 
erty. There  was  a  finding  In  favor  of  plain- 
tiff, and  defendant  excepts.  Exceptions  over- 
ruled. 

Def aidant's  exceptions  are  as  follows: 
"This  was  an  action  of  tort,  for  the  conver- 
sion of  certain  household  goods,  claimed  to  be 
the  property  oC  plaintiff.  Trial  before  Ma- 
son, O.  J.,  without  Jury;  it  being  admitted 
at  tlie  trial  that  the  property  alleged  to  have 
been  converted  by  defendant  was  the  prop- 
er^ of  the  plaintiff,  and  came  Into  the  pos- 
seBsion  of  the  defendant  as  follows:  The 
jdalntiff  being  away  on  a  visit,  and  the  prop- 
erty  In  quesdon  being  left  on  the  premises 
hired  by  the  plalntiVs  husband,  and  while 
she  being  away,  and  the  husband  being  in 
sole  poosesaion  of  said  premises,  the  husband 
goes  to  the  defendant,  tella  defendant  that 
Ilia  wife  Is  dead,  and  has  been  for  three 
UMmthB,  and  wishes  to  sell  his  household  prop- 
erty; takes  tbe  defoidant  to  the  premises; 
shows  him  the  property;  sells  and  delivers  the 
same  to  tbe  defoidant  Defendant  takes  poft- 
sesslon,  moves  the  property  to  his  store  In 
Boston,  and  sells  It,  defendant  having  no 
knowledge  of  the  wife's  existence  until  a  week 
afterwards,  and  after  a  part  of  the  goods  bo 
purchased  had  been  sold.  Defendant  offered 
to  show  that  the  husband  of  plaintiff  had  re- 
duced the  personal  prt^erty  sued  for  to  hts 
own  possession,  and  wkt  the  same  to  defend- 
ant Such  evidence  was  excluded,  the  court  rul- 
ing that  this  would  constitute  no  defense  to 
ttie  action,  to  which  defendant  excepted.  De- 
fendant also  requested  the  court  to  rule  that 
a  husband  has  a  rlgbt  to  reduce  the  personal 
property  of  the  wife  to  bla  posseffiilon.  and 
tbe  property  then  becomes  the  property  of 
tbe  husband;  that  the  act  of  the  husband  In 
selling  and  delivering  the  property  to  the  de- 
fendant was  a  reduction  to  his  possession,  and 
conveyed  a  good  title  to  the  defendant  The 
court  declined  so  to  rule,  and  defendant  ex- 
cepted. Defendant  further  requested  the 
court  to  rule  that  the  husband  having  sold 
title  personal  property,  and  delivered  it  to  tbe 
defendant  the  defendant  acquired  a  good  title, 
and  the  plaintiff  cannot  maintain  this  ac- 
tion. The  court  declined  so  to  rule,  and  tbe 
defendant  excepted.  To  which  rulings  and 
refusals  to  rule,  the  defendant  feeling  ag- 
grieved, excepted,  and  prays  th&t  bis  excep- 
tions may  be  allowed." 

0.  F.  Appletm  Smith,  for  i^intifl.  Dana 
B.  Oove  ft  Sons  and  Frederick  W.  Fancher, 
toe  defendant 

AISLEN,  J,  The  fwoperty  belwiged  to  tbe 
plaintiff.  Her  tiUe  to  it  was  never  lost  In 
this  ctHumonwealth,  a  husband  no  longer  has 
a  right  to  make  his  wife's  personal  property 
his  own,  1^  reducing  It  to  his  own  possession. 
Her  husband's  acts  did  not  derive  ber  of  her 


title,  or  of  her  right  to  maintain  an  action  to 
enforce  her  title.  Pub.  St.  c  147,  {  1;  Mc- 
Cowan  V.  Donaldson,  128  Mass.  169;  Bank  v. 
Windram,  133  Mass.  175;  BuUer  v.  Ives,  139 
Mass.  202,  29  N.  E.  654;  Harmon,  v.  Railroad 
Co..  166  Masa  100.  42  N.  E.  Bxceptlous 
oveimled,  with  double  costs. 


(UT  U»m.  S74> 
COMMONWEALTH  v.  BURNS. 

(Supreme  Judicial  Court  of  MasBachnaetts. 
Middlesex.    Jan.  9,  1807.) 

IStTOXICATlHe  LiqOOBS— CbIHIKAL  PuOSBOUTIOir— 

iKSTEUCTioBS— BsAniKe  Statiitb  to  Joht. 

1.  On  a  prosecution  for  maintaining  a  liq- 
uor nuisance,  an  InstnictioQ  that  defendant 
could  be  convicted  If  she  participated,  co-operat- 
ed, or  was  interested  in  maintainiDg  the  nul< 
sance,  was  not  erroneoQS,  where  there  was  no 
claim  that  defendant  was  acting  as  a  servant 
end  the  context  showed  that  the  conrt  had 
reference  to  an  interest  participation,  and  co- 
operation as  joint  proprietor. 

2.  Tbe  conrt  need  not  repeat  a  charge  al- 
ready given. 

8.  The  conrt  need  not  read  or  state  to  the  Jury 
tbe  substance  of  the  statute  ander  which  de- 
fendant Is  being  tried. 

Exceptions  from  superior  court,  Middlesex 
county;  James  B.  B4chardson,  Judge. 

One  Burns  was  ^nvicted  of  keeping  and 
maintaining  a  common  nuisance,  and  excepts. 
Exceptions  overmled. 

Fred  N.  Wler,  Dlst.,  Atty.,  for  the  Com- 
monwealth. Francis  P.  Gnrran,  for  defend- 
ant 

LATHROP.  X  The  defendant  conceded 
that  the  tenement  referred  to  in  the  evldtrace 
was  used  as  a  place  where  Intoxicating  liquors 
were  illegally  sold  during  the  time  covered 
by  the  complaint  The  Issue  for  the  Jury  was 
frhether  the  defendant  kept  and  mafntained 
the  tenement  While  there  was  evidence 
that  the  defendant's  mother  then  owned  and 
occupied  the  tenement,  and  had  sold  Intoxi- 
cating liquors  there  for  several  years,  and 
that  the  furnishings  of  the  house  were  the 
same  after  the  defendant  went  to  live  with 
her  mother  as  before,  and  no  change  in  the 
conditions  about  the  premises  appeared,  there 
was  also  evidence  which  would  authorise  the 
Jury  in  finding  that  during  the  time  covered 
by  the  complaint  the  defendant  ezerdsed 
control  of  tbe  tenement  either  alone  or  joint- 
ly with  her  mother.  The  conduct  of  the  de- 
fendant when  tbe  police  officers  made  tbe 
first  raid,  and  her  failure  to  answer  wh^ 
her  mother,  in  ber  presence,  said,  "If  I  was 
running  the  house,  you  would  not  take  the 
pitcher  from  me  that  way,"  tend  to  show  con- 
trol on  the  defendant's  pa^t  Moreover,  the 
evidence  did  not  stop  here;  It  also  showed 
a  direct  admission  made  by  the  defendant 
that  she  was  In  exclusive  possession  of  the 
tenement  On  January  23d  tbe  mother  said, 
in  the  presence  of  tbe  defendant  "I  am  not 
running  this  bouse,"  and  the  defendant  said: 
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'1  do  not  want  you  to  make  out  warrants 
against  my  mother.  The  2d  of  January  I 
took  possession  here.  Make  out  your  war* 
rants  to  me."  The  defendant  offered  no  evi- 
dence, and  the  only  exceptions  are  to  the  re- 
fusal of  the  court  to  give  certain  requests  for 
Inetructions,  and  to  the  Instructions  given. 
The  first  and  second  requests,  If  not  defective 
for  omitting  the  element  of  joint  control,  were 
fully  covered  hy  the  Instructions  given. 

The  principal  question  relates  to  the 
charge.  The  Judge  began  by  saying,  In  sub- 
stance, that  the  question  was  who  had  control 
of  the  business,  and  ended  by  saying  that  It 
was  not  necessary  to  show  that  the  defendant 
bad  Bole  control;  but,  If  she  carried  on  the 
business  Jointly  with  her  mother,  she  could 
be  found  guilty.  This  was  a  correct  state- 
ment of  the  law.  The  difficulty  comes  from 
the  intervening  portion  of  the  charge.  If  this 
Is  to  be  construed  as  stating  the  law  to  be 
that  one  who  aids  and  abets  the  keeper  of 
such  a  nuisance  as  Is  set  forth  In  the  com- 
plaint In  the  case  at  bar  may  be  convicted, 
the  Instruction  was  clearly  wrong.  Com.  v. 
Churchill,  136  Mass.  148;  Com.  t.  Galligan, 

144  Mass.  171,  10  N.  E.  788;  Com.  v.  Murphy, 

145  Mass.  250,  13  N.  E.  892;  Com.  v.  Ryan, 
160  Mass.  172,  35  N.  E.  673.  But  It  seems  to 
us  that  this  Is  not  the  fair  meaning  of  the 
language  used.  The  context  shows  that, 
when  the  Judge  used  the  words  complained 
of,  he  had  reference  to  an  Interest,  a  par- 
ticipation, and  a  eo-operatlon  as  a  Joint  pro- 
prietor. See  Com.  v.  Jennings,  107  Mass.  488. 
There  waa  nothing  In  the  case  to  show  that 
the  defendant  made  any  contention  that  she 
acted  as  the  servant  of  her  mother.  There 
was  no  evidence  to  this  effect,  nor  did  she  ask 
for  any  instruction  based  upon  this  theory. 
On  the  contrary,  the  evidence  showed  acts 
and  declarations  on  her  part  Indicating  that 
she  was  In  control  of  the  premises.  Com.  r. 
Merrlam,  148  Mass.  425, 19  N.  E.  405. 

The  remaining  exceptions  may  be  briefly 
disposed  of.  After  the  charge  was  given  the 
Judge  was  asked  to  limit  the  meaning  of  the 
words  "Interest,"  "participate,"  and  "co-op- 
erate." The  defendant  did  not  state  how  she 
wished  them  to  be  limited.  Under  the  con- 
struction we  have  given  to  the  charge  no  fur- 
ther limitation  was  necessary. 

The  next  exception  relates  to'a  request  for 
a  ruling  which  had  already  been  given. 
When  a  ruling  has  once  been  given,  the  Judge 
is  not  bound  to  repeat  It. 

The  defendant  then  asked  the  judge  to  read 
or  state  to  the  jury  the  substance  of  sections 
6,  7,  c.  101,  Pub.  St  The  refusal  of  the  Judge 
to  comply  with  this  request  affords  the  de- 
fendant no  ground  of  exception.  The  nature 
of  the  offense  was  sufficiently  stated  In  the 
charge.  Whether  a  judge  shall  read  or  state 
the  substance  of  a  statute  Is  a  matter  which 
must  be  left  to  his  discretion.  Com.  v.  Aus- 
tin, 7  Gray,  61;  C!om.  t.  Tay,  146  Mass.  146, 
15  N.  S.  503.  Section  7,  which  tbe  defendant 
wished  to  bare  read  or  stated,  in  substance 


relates  merely  to  the  punishment  of  the  of- 
fense,—a  matter  with  which  the  Jury  had  no 
concern.   Exceptions  overruled. 


(167  Mbss.  380) 
INHABITANTS  OF  BBOOKLINB  t. 
HATCH. 

(Supreme  Judicial  Court  of  MassadiUBetts. 
Norfolk.    Jan.  8,  1897.) 
Kbbpiko  Horsks— Liobnsk. 
ITtideT  St  1890,  c.  230,  providing  that  the 
officers  of  a  city  may  license  persons  to  keep 
more  than  four  horaea  in  certain  specified  buil(^ 
ings  or  places  therein,  and  whoever,  not  being 
liceased,  uses  "any  building  or  place  for  a  sta- 
ble for  more  than  four  horses"  may  be  enjoin- 
ed, one  cannot  unlicensed,  keep  four  horses  in 
each  of  several  buildings  on  the  same  .lot 

Report  from  supreme  judicial  court  Nor- 
folk county;  James  M.  Morton,  Judge. 

Suit  by  the  Inhabitants  of  BrookUne  against 
Henry  S.  Hatcb.  Decree  for  plaintiff,  and 
case  reported.  Affirmed. 

M.  &  G.  A.  Williams,  for  plaintiff.  Emery 

B.  Glbbs,  for  defendant 

LATHROP,  J.  This  Is  a  biU  in  equity  to 
restrain  the  defendant  from  using  or  oc- 
cupying certain  premises  and  the  buildings 
thereon,  situated  on  Aspinwall  avenue.  In 
Brookline,  for  a  stable  for  more  than  four 
horses.  The  case  was  heard  by  a  slu^le 
justice  of  this  court  who  granted  an  in- 
junction as  prayed  for,  and  reported  the 
case  for  our  consideration.  There  was  evi- 
dence that  the  defendant  occupied  a  lot  of 
land  on  said  avenue,  containing  about  6,880 
square  feet  on  which  were  two  buildings. 
One  was  used  by  him  as  a  livery  stable,  and 
in  carrying  on  his  business  as  an  undertaker, 
and  was  of  a  permanent  character.  The 
other  was  a  temporary  structure,  built  of 
rough  boards  resting  on  the  ground,  with  no 
cellar  under  it.  The  defendant  applied  in 
^Titlng  to  the  selectmen  of  Brookline  for  a 
license  to  keep  more  than  four  horses  in  his 
stable  on  his  premises.  After  a  public  hear- 
ing ou  this  application,  the  selectmen  refused 
to  grant  the  license.  The  defendant  there- 
upon divided  the  temporary  building  Into 
two  portions,  In  one  of  which  were  four 
stalls,  and  In  the  other  three,  and  kept  upon 
the  premises  11  horses;  4  of  them  being 
kept  in  the  main  building,  4  in  one  of  the 
temporary  buildings,  and  3  in  the  other. 
The  carriages,  harnesses,  etc.,  were  kept  in 
the  main  building.  St  1890,  c.  230,  amends 
Pub.  St.  c.  102,  g  39,  so  that  It  reads  as  fol- 
lows: "The  mayor  and  aldermen  of  any  city 
except  Boston,  the  police  commissioners  of 
Boston,  and  the  selectmen  of  any  town,  may 
license  suitable  persons  to  keep  more  than 
four  horses  In  certain  specified  buildings  or 
places  within  their  respecttve  cities  and 
towns,  and  may  revoke  such  license  at 
pleasure.  Whoever,  not  being  licensed  as 
aforesaid,  occupies  or  uses  any  building  or 
place  for  a  stable  for  more  than  foor  horses^ 
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shall  forfeit  a  snin  not  exceeding.  flft7  dol- 
lars for  every  month  he  so  occupies  or  uses 
ancb  building  or  place,  and  In  like  proportion 
tor  a  longer  or  shorter  time.  And  the  su- 
preme Judicial  court,  or  a  JuBtiee  thercQt, 
In  term  time  or  vacation,  may  issue  an  In- 
junction to  prevent  such  occupancy  or  use 
witliont  such  license." 

The  contention  of  the  defendant  Is  that, 
as  he  does  not  beep  more  than  four  horses 
In  any  one  of  the  three  buildings  on  his 
premiseB,  the  statute  does  not  apply  to  him; 
but  we  are  of  opinion  that  the  statute  can- 
not be  evaded  in  this  manner.  The  lan- 
guage of  the  statute  Is  "Any  building  or 
place  for  a  stable  for  more  than  four  horses." 
The  word  "place"  has  a  broad  signification. 
It  applies,  not  only  to  a  building,  but  also  to 
any  Inclosure,  whether  covered  or  not.  The 
statute  Is  aimed  at  the  nuisance  which  may 
be  caused  by  the  keeping  of  a  number  of 
horses,  and  it  can  make  no  difference  wheth- 
er they  ore  kept  In  one  building  or  In  sev- 
eral, or  are  kept  In  the  open  air  or  in  an  in- 
closure. In  Com.  T.  Jones,  142  Mass.  573, 
8  N.  E.  603,  where  a  license  was  granted  for 
the  sale  of  Intoxicating  liquors  In  a  certain 
room  of  a  building.  It  was  held  that  the  lo- 
cation of  the  whole  building  was  to  be  con- 
sidered In  determining  whether  it  was  with- 
in the  "four  hundred  feet"  of  n  public  school- 
house  on  the  same  street  The  statute 
there  In  question  provided:  "No  license 
•  •  *  Phall  be  granted  for  the  sole  of  In- 
toxlcatlng  liquors  in  any  building  or  place 
on  the  same  street  within  four  hundred  feet 
of  any  building  occupied  In  whole  or  in  part 
by  a  public  schooL"  It  was  In  answer  to 
the  defendant's  coutentlon  "that  the  lan- 
guage of  the  statute,  'building  or  place,' 
should  be  construed  to  mean  that,  if  a  li- 
cense limits  the  sale  to  a  particular  room 
In  a  building,  that  room  Is  a  "place,'  and  Its 
location  is  to  be  considered  without  regard 
to  the  rest  of  the  building,"  that  the  court 
said:  "The  word  'place'  Is  Intended  to  cover 
the  case  where  there  is  no  building,  but 
where  a  tent,  booth,  excavation  In  the 
ground,  or  something  similar  Is  used  for  the 
pur[>ose  of  selling  liquor."  But  the  meaning 
of  the  word  "place"  is  not  confined  to  the 
examples  cited  above.  In  Com.  v.  Patter- 
son, 153  Mass.  6,  26  N.  B.  136,  where  the  de- 
fendant was  charged  with  keeping  a  com- 
mon nuisance,  to  wit,  a  tenement  used  for 
the  illegal  sale  and  keeping  for  sale  of  intox- 
icating liquors,  there  was  evidence  that  the 
defendant  had  the  possession  and  control 
of  certain  land,  and  certain  detached  build- 
ings thereon,  and  used  the  land  and  build- 
ings for  the  illegal  keeping  and  sale  of  In- 
toxicating liquors;  and  it  was  held  that,  as 
they  were  used  as  one  tenement,  they  con- 
stituted one  nnisance,  the  keeping  of  which 
was  one  offense.  In  Com.  v.  Purceil,  164 
Moss.  388,  28  N.  E.  288,  where  the  defendant 
was  chained  with  keeping  a  certain  place, 
ta  wit,  an  hotel,  need  for  the  lll^al  sale  and 


illegal  keeping  of  intoxicating  liquors,  It  was 
contended  that  an  hotel  or  other  building 
could  not  be  considered  aa  a  "place";  but  it 
was  held  that  the  word  "place"  Included  an 
hotel,  though  it  might  also  Include  what 
might  not  properly  be  described  as  a  build- 
ing or  tenement  In  Eastwood  t.  MlUer,  1^ 
R.  9  Q.  B.  440,  under  a  statute  which  pro- 
vided that  no  house,  office,  room,  or  othei 
place  should  be  used  for  a  certain  purpose, 
it  was  held  that  open  grounds  were  Included 
within  the  word  "place";  and  this  decision 
was  affirmed  in  Halgh  v.  Town  Council  of 
Sheffield,  L.  B.  10  Q.  B.  102. 

We  have  no  doubt,  therefore,  tliat  the  de- 
cree of  the  single  Justice  should  be  affirmed. 
So  ordered. 


(167  Maae.  402) 
DH  WHIBST  T.  HOSTON  &  M.  R.  R. 
(Supreme  Judicial  Court  of  MaBsachnsetts. 
Eaaex.  Jan.  11, 1897.) 

MABTIR  1.XD  BBRVANT  — FBRSoyil,  IlUUBT  — Nbq- 

LIGBNCB. 

A  plaintiff  cannot  recover  from  a  railroad 
company  for  the  death  of  his  intestate  fall- 
faig  from  the  car  on  which  he  was  working  as 
brakeman,  on  the  ground  that  the  engineer  neg- 
ligently shut  off  toe  steam,  and  commenced  to 
stop  the  train,  without  waiting  for  the  customa- 
ry signal,  where  there  is  no  evidence  that  auch 
act  caused  the  accident,  or  as  to  what,  in  fact, 
caused  the  deceased  to  fall. 

Exceptions  from  superior  court,  Essex  coun- 
ty; Edgar  J.  Sherman,  Jucige. 

Action  of  tort  by  Samuel  De  Whlrst,  admin- 
istrator, against  the  Boston  &  Maine  Raih^iad, 
to  recover  for  the  death  of  his  intestate.  Ver- 
diet  for  dtfendant,  by  direction  of  the  court, 
and  plaluUff  brings  eneptlons.  Exceptions 
overruled, 

B.  B.  Jones,  T.  r.  Carney,  and  B.  F.  Brlck- 
ett,  for  plaintiff.  Lincoln  &  Badger,  for  de- 
fendant 

MORTON,  J.  The  plaintiff  contends  that 
the  accident  to  his  intestate  was  due  to  the 
negligence  of  the  engineer  in  stoi^ng  the  train 
before  he  had  received  the  motion  to  do  so. 
The  only  evidence  bearing  on  the  matter  comes 
from  the  man  who  stood  on  the  car  next  to 
the  engine,  for  the  purpose  of  repeating  to  the 
engineer  (who  guided  his  action  thereby),  sig- 
nals given  frcon  the  rear  end  of  the  train,  by 
the  plaintlfTs  intestate  and  another  man  for 
that  purpose.  He  testified  In  part  as  follows: 
"(J.  At  the  time  that  you  gave  the  down  mo- 
tion,—1.  e.  the  stop  motion,— had  the  steam 
been  shut  off?  A  Well,  I  felt  a  Jar.  I  think 
it  was  shut  off.  Q.  What  makes  you  think  it 
was  shut  off?  A.  Because  it  Jarred  me  Just 
as  I  was  ^vlng  the  motlcm  before  I  gave  It. 
Q.  What  Jarred  you?  A.  The  stoMJing  of  the 
train  like."  There  was  no  direct  evidence  that 
the  steam  was  shut  off,  or  if  it  had  been  it 
would  have  resulted  In  such  a  motion  as  the 
witness  attempted  to  describe.  Neither  the 
engineer,  nor  the  fireman,  nor  the  conductor, 
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who  was  In  the  cab  of  the  engine,  was  called 
as  a  witness.  But,  If  we  assume  that  the  en- 
gineer had  begun  to  stop  the  train  before  the 
motion  was  glren,  the  evidence  falls  to  connect 
the  acddent  to  the  plaintiffs  Intestate,  with 
this  conduct  mi  the  part  of  the  Migineer.  The 
same  witness  who  testlded  to  what  has  already 
been  quoted  also  testified,  on  cross-examina- 
tion, that  he  got  the  stop  motion  from  the 
plalntifTs  intestate  after  he  had  felt  the  Jost- 
ling, and  that  ft  was  given  at  about  the  same 
time  as  the  oth^  man  gave  it  who  stood  on  top 
of  the  car  which  was  being  Idcked  onto  the  side 
track.  Whether,  therefore,  the  accident  was 
due  to  the  action  of  the  enj^ne^,  or  to  some 
other  cause,  was  a  matter  of  conjecture;  and 
the  plaintiff  failed  to  sustain  the  bnrd«i  of 
showing  that  it  came  from  the  negligence  of 
the  engineer,  even  if  we  assume  that  he  had 
begun  to  stop  the  train  b^ore  be  received  the 
motion  to  do  so.   Erceptlong  oTermloJ. 


(167  Uasa.  888) 

O'NEAL  T.  O'CONNELL. 
(Snpreme  Judicial  Coart  of  Massachusetts. 
Suffolk.    Jed.  9,  1897.) 

Mastbb  and  Servant — FsKaoNAL  Injurt~Priujl 
Faoie  Evidbnoe  of  Nkoliobnce. 
On  a  trial  for  personal  injuries  received  hj 
plaintiff  as  a  latrarer  in  defendant's  sewer 
trench,  it  is  not  error  to  refuse  to  rule  that  the 
falling  in  of  a  small  quantity  of  earth  from 
the  side  of  the  trench,  the  day  before  the  acci' 
dent,  is  prima  facie  evidence  of  defendant's 
negligence,  where  all  the  facts  leading  up  to 
and  attending  tiie  caving  in  which  Injured  plain- 
tiS  are  before  the  jurr. 

Bxceptions  from  snperlor  court,  Suffolk 
county;  Edgar  J.  Sherman,  Judge. 

Action  of  tort  Gomellus  O'Neal  against 
Dennis  O'Ctmnell  to  recorer  damages  for  per- 
sonal injuries  receired  hr  plaintiff  as  a  labor- 
er In  defendants  sewer  trench.  From  a  Judg- 
ment In  favor  of  defendant,  plaintiff  twlngs 
exceptions.  Oremiled. 

On  the  trial  It  appeared:  That  on  January 
5th,  in  the  afternoon,  a  small  portion  of  the 
side  of  the  trench  fell  In,  and  that  the  plain- 
tiff refused  to  work  longer  in  the  trench,  and 
went  and  made  complaint  to  the  defendant, 
who  was  not  at  the  trench.  That  on  the 
morning  of  the  6th  of  January,  before  going 
Into  the  trench,  he  had  a  conversation  with 
the  defendant.  That  the  defendant  said  to 
the  plaintiff,  "Was  the  ditch  In  that  condition 
the  night  before?"  That  the  plaintiff  told 
him  that  It  was  not.  That  the  foreman  put 
In  uprights  between  In  the  morning.  That 
the  uprights  were  about  16  feet  apart  the 
first  night,  and  then  he  came  and  put  up- 
rights in  between  those  to  make  them  8  feet 
apart.  That  the  defendant  told  the  plaintiff 
that  the  ditch  was  safe  to  go  down  to  lay  pipe 
hi,  but  the  plaintiff  told  him  he  was  afraid 
that  the  sewer  was  not  safe  without  being 
sheeted.  The  defendant  said  It  was  safe, 
and  could  not  be  made  any  safer.  That  the 
plaintiff  went  into  the  trench.   And  that 


at  about  -half  past  12  o'clock  on  that  day. 
while  engaged  in  the  work  of  pipe  lading, 
about  one-half  of  a  cart  load  of  dirt  fell  from 
the  lower  part  of  the  trench  upon  the  legs  of 
the  plaintiff,  and  injured  him  while  so  en- 
gaged in  his  duties. 

Arthur  H.  Russell  and  Wilfred  Bolster,  for 
plaintiff.  John  F.  Cnoian,  for  defendant, 

LATHROP,  J.  This  Is  not  a  case  where 
the  only  evidence  before  the  Jury  was  the  fact 
that  an  accident  had  taken  place,  and  we 
have  110  occaslim  to  cwsldw  to  what  extent 
the  rale  ci  res  Ipsa  loquitur  Is  applicable  to 
the  case  of  an  Injury  to  a  servant  while  en- 
gaged In  the  digging  of  a  trench.  This  court 
has  gone  no  fnrUier  In  a  case  of  this  kind 
than  to  say  that,  where  the  ac<^dent  is  of  a 
kind  that  Is  CMDmonly  prerentable  by  the  ex« 
erclse  of  wdlnary  care,  "the  accld«it  Itself, 
In  connection  with  the  circumstances  shown 
ia  regard  to  the  d^tta  of  the  trmch,  and  the 
slope  of  Its  sides,  and  the  distance  of  tiie 
braces  from  each  other,  furnishes  evidence 
from  which  the  Jury  might  have  found  neg- 
ligence on  the  part  of  the  foreman  in  charge 
of  the  work."  Hennesay  t.  City  of  Boston. 
161  Maas.  002,  87  N.  B.  66a  In  the  case  at 
bar  all  the  facto  were  before  the  Jury.  At 
the  close  ot  the  charge,  the  request  vras  made 
that  the  fact  that  earth  fell  out  was  some 
evidence  of  negligence.  We  are  of  opinion 
that  the  Judge  was  not  bound  to  single  out 
one  fact,  and  give  that  a  prominence,  which 
might  have  misled  the  Jury,  and  that  he  was 
right  In  submitting  the  case  to  the  Jniy  on  mil 
the  eridencfe  Garmody  t.  Gaslight  Co.,  182 
Mass.  639,  38  N.  EL  184.  Exceptions  over- 
ruled. 


(167  Mass,  tast) 
■KANB  et  al.  v.  SHIELDS  et  al. 
(Sqpreme  Juditisl  Court  of  Massachusetts. 
Hampden.    Jan.  11,  1897.) 

Appeal — Who  mat  Qobatiom  Judohknt— Volun 
taut  association's— a  pphoi'kiatjon  of  monkt. 

1,  Where  evidence  is  taken  and  the  case  re- 
oorted  at  the  request  of  defendants,  the  case 
will  be  treated  as  though  they  alone  had  appeal- 
ed, and  plaintiff  cannot  ask  for  a  modification  of 
the  decree. 

2.  A  local  division  of  a  voluntary  association, 
m  the  absence  of  anything  in  the  constitution  or 
by-laws  of  the  order  permitting  such  action, 
cauuot,  by  majority  vote  of  its  members  vot- 
ing, authorize  its  officers  to  pay  to  certain  mem- 
bers, who  are  allowed  to  secede  and  set  np  an- 
other organization,  their  pro  rata  share  of  tiie 
association's  property. 

Report  from  superior  court,  Hampden  coun- 
ty; Justin  Dewey,  Judge. 

BQl  by  D.  J.  Kane  and  othns  against  James 
B.  Shields  and  others  to  recover  money,  in 
behalf  of  Court  Abraham  Llnc<^n,  No.  6,92S, 
Ancient  Order  of  Foresters  of  America,  a  vol- 
untary association,  and  for  other  relief.  Tnere 
was  a  decree  for  plaintiffs  against  certain  of 
the  defendants,  and  the  case  was  reported  to 
the  snpreme  Judicial  court   Affirmed. . 
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J.  B.  CaiTon  and  W.  H.  McGllntock,  for 
plaiDtiffs.  Danl^  B..  Leaiy  and  Edward  H. 
Latbrop,  for  defendants. 

FIEU>,  a  J.  This  caae  was  beard  by  a 
justice  of  tbe  superior  court  upon  the  plead- 
ings and  erldeniM^  and  a  decree  entered  for 
the  idalDtllCB  against  certain  ot  tbe  defend- 
ants, and  the  bill  dUimlwedt  vltboot  costs,  as 
to  certain  otber  of  tbe  defendants.  Tbe 
dence  was  taken  by  a  commissioner  appointed 
by  tbe  court  at  tbe  reanest  oC  the  defraidants. 
presumaUy  under  rule  86.  The  case  was 
reported  to  tbls  court,  and  tbe  conclusion  of 
tbe  repoit  is  as  toUows:  "At  tbe  request  ot 
tbe  defendants,  I  r^ort  this  case  for  the  de- 
termlnatlon  of  the  supreme  Judicial  court, 
such  dlspoeitiiHi  to  be  made  thereof  as  to  tbe 
court  shall  seem  iwoper.'* 

The  plalntilCB*  connsd  contends  that  the  d^ 
cree  shonid  be  affirmed  against  the  defend- 
ants held  liable  tbe  superlw  court,  and 
also  that  It  should  be  modified  so  as  to  in- 
clude among  those  btid  liable  some  ot  the 
defdndants  as  to  whom  tbe  bUl  was  ordered 
to  be  dlsndssed.  We  are  of  ophiion  tbat  this 
last  oontentloo  Is  not  open  to  the  plalntUEs. 
The  plaintlflb  hare  not  aiq;>ealed  from  the  d^ 
cre^  and  it  does  not  appear  that  ttiey  asked 
to  bare  the  case  repcnrted.  It  appears  that 
the  evidence  was  taken  and  tbe  case  r^orted 
at  tbe  request  of  tbe  d^endants.  Although 
It  does  not  appear  that  tbe  defoidanta  bare 
In  form  appealed  from  tbe  decree,  yet  we 
think  tbat  tbe  case^  as  rqwrted,  should  be 
treated  as  the  defendante  bad  appealed  and 
tbe  [dalntlfrs  bad  not  Moors  t.  Washburn, 
168  Mass.  172.  im  84  N.  S.  1S2. 

The  principal  question  in  tbe  case  Is  wheth- 
er such  an  association  as  is  described  in  tbe 
bill  and  shown  by  tbe  erldaice  can,  by  a  vote 
of  a  majoilty  of  its  members  rotlng  on  the 
question,  lawfully  authorise  Its  officers  to  pay, 
out  of  the  money  and  funds  of  the  association, 
to  certain  manbers,  who  sre  permitted  to  se- 
cede fnm  tt  and  set  up  another  and  a  diCferoit 
organization,  their  pro  rata  share  of  tbe  prop- 
erty of  tbe  association.  The  constitution  and 
by-laws  of  tbe  association  put  In  eridence 
contiUn  no  proTlslcms  which  seem  to  us  to 
authorise  such  an  lytpn^irlatkm  of  tbe  prop- 
erty of  the  assodatlon.  The  assocdatlcm  was 
not  dlssolTed  by  the  vote,  but  continued  to 
exist  the  same  as  before.  The  case,  on  the 
evidence,  seems  to  fall  within  the  dedalon  in 
McFadden  t.  Murphy,  149  Mass.  341,  21  N. 
St  868.  See  Altmann  t.  Bens,  27  N.  X  Bq. 
SSI.  We  are  of  (pinion  that  tbe  decree 
should  be  affirmed.   So  ordered. 


FEKKINS  .T.  inmNBSS  et  aL 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   Jan.  11,  1887.) 

Nboliobttcs— Feksojtii.  Injdrt— SurricisROT  or 
EviDBscB— Dub  Care. 

1.  Plaintiff  was  in  the  empttgr  of  an  ice  com- 
pany under  contract  to  store  defendant's  ship 


with  Ice.  The  hatch  to  which  the  Ice  was  low- 
ered WHS  alwaya  prepared  by  puttinff  across  it 
certain  covers,  ana  then  covering  tbe  hatch  with 
a  t&rp&uiin.  It  was  the  duty  of  the  ship's  crew 
to  put  the  hatch  in  condition,  and  the  Ice  men 
had  nothing  to  do  with  its  preparation.  The 
hatch  waa  apparently  In  this  condition  when 
plaintiff  went  to  work  at  6  o'clock  p.  m.  Dur- 
ing the  afternoon  some  of  the  crew  had  gone 
down,  through  the  hatch,  into  the  hold,  and  nad 
come  out  about  the  same  time.  One  of  the 
covers  had  been  left  out.  and  the  tarpanlin  put 
back  on  the  opening.    The  batch  appeared  to 

{tlaintiff  to  be  ready  for  use,  and  he  stepped  on 
t,  and  fell  through  the  opening.  Bdd,  that  it 
was  not  an  unwarrantable  Inference  that  the 
condition  in  which  the  hatch  was  left  was  due 
to  negligence  on  the  part  of  the  crew  of  defend- 
ant's ship. 

2.  Plaintiff  was  not  bound,  in  the  exercise  of 
due  care,  to  examine  the  hatch  for  the  purpose 
of  ascertaining  whether  all  of  the  hateh  covers 
were  in  place. 

Exceptlona  from  superior  court,  Suffolk  coun- 
ty; Bdgar  J.  Sherman,  Judge. 

Action  of  tort  by  HolUs  M.  Perkins  against 
PumesB,  Wi&y  ft  Go.  tor  personal  injuries. 
Frmn  a  Jndgmrait  in  favor  oF  plaintiff,  defend- 
ants bring  exceptions.  Overruled. 

Cfaas.  W.  Bartlett  and  Elbridge  R.  AnderBon, 
fOT  plaintiff.  John  Lowell,  Jr.,  and  Samuel 
H.  Smith,  for  defendants. 

MOKTON,  J.  At  tbe  time  of  the  accident 
the  plaintiff  was  at  work  on  a  steamer,  owned 
and  run  by  the  defendants,  getting  ready  to 
take  In  ice  to  be  used  for  refrlgeratii^  pur- 
poses in  connection  with  the  cargo,  which  con- 
sisted largely  of  fresh  beef.  He  was  there 
the  Implied  invitation  or  permission  of  the  de- 
fendants, though  not  In  an;  way  in  tbeir  serv- 
ice, but  In  the  employ  of  other  iMuUes.  He 
was  Injured  by  falling  through  a  hatchway 
which  bad  been  left  insecure.  There  ate  two 
questions:  First,  whether  there  was  any  evi- 
dence which  tsArtj  warranted  tbe  Jury  In  find- 
ing tbat  the  Insecurity  of  the  hatchway  was 
due  to  n^ligence  on  the  pert  of  the  officers  or 
crew  of  the  steamer;  and,  secondly,  whether 
the  plaintiff  was  In  the  exercise  of  due  care. 

Tbe  Ice  waa  put  Into  the  ship  by  an  Ice  gang; 
of  which  the  jdaintlff  was  one.  .It  was  hoist- 
ed from  the  wharf,  and  lowered  through  the 
upper  No.  1  hatch  Into  the  lower  No.  1  batch, 
and  was  taken  from  there  to  the  refrigerators. 
The  lower  hatch  was  prepared  for  this  use  by 
putting  acnrosB  it  planks  or  hatch  covers,  pro- 
vided tor  tbe  purpose,  and  each  about  IS 
Inches  wide,  and  theh  covering  the  whole  with 
a  tarpaulin,  which  came  down  over  the  comb- 
ings of  tbe  hatch.  The  tarpaulin  was  for  tbe 
purpose  of  preventing  water  from  tbe  Ice  from 
dripping  through  Into  the  bold.  This  was  the 
usual  way  of  fixing  the  hatch  for  the  "king 
of  the  ship,"  as  It  was  termed.  There  was 
testimony  tending  to  show  tbat  tbe  hatch  was 
apparently  In  tbls  condition  when  the  plaintiff 
went  there  to  work,  about  6  o'clock,  and  con- 
tinued BO  till  the  accident,  about  an  hour  and 
a  half  later.  The  accident  was  due  to  the  fact 
that  one  of  the  planks  or  hatch  covers  had 
been  taken  out,  and  tbe  tarpaulin  put  back 
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on  the  opening  thus  left,  without  anything  to 
show  that  the  plank  bad  been  removed.  The 
plaintiff  stepped  on  the  hatch,  and  fell  throi^h 
this  opening.  It  appeared  that,  earlier  in  the 
day,  stevedores  had  been  discharging  cargo 
through  this  hatchway;  but  they  had  finished 
about  2  o'clock,  and  the  hatch  covers  had  all 
been  put  back,  and  a  tarpaulin  spread  over 
them,  and  after  that  the  stevedores  had  noth- 
ing to  do  with  the  batch.  After  the  stevedores 
got  through,  and  before  the  Ice  gang  came,  some 
of  the  crew  and  some  carpenters  went  down 
into  the  hold,  the  former  to  sweep  It  and  the 
latter  to  repair  the  EAieathlng  and  ceiling,  and 
one  of  the  hatch  covers  was  taken  up,  and  the 
tarpaulin  rolled  back.  The  carpenters  were 
not  in  the  defendants'  employ,  but  In  that  of 
lu(?cpondent  contractors.  There  was  testimony 
tending  to  show  that  the  crew  came  up  a  little 
before  the  carpenters,  and  that  tbe  carpenters 
were  the  last  persons  in  the  hold,  and  when 
they  came  up  tbey  all  went  away  together,  and 
that  none  of  them  did  anything  to  the  tar- 
paulin. The  captain  testified,  among  other 
things,  that  the  crew  had  put  on  all  the  hatch 
covers  the  afternoon  before  the  accident,  ex- 
cept that  where  tbe  plaintiff  fell,  and  that  on 
that  day  his  men  had  put  the  tarpaulin  on  the 
hatch.  Another  witness  testified  that  he  saw 
tlie  chief  ottlcer  of  the  ship  standing  near  the 
Xo.  1  batch  about  5  o'clock,  and  that  the  Eliip's 
men  were  putting  tbe  hatch  covers  on  tbe  No. 
1  batch  on  the  upper  deck,  and  that  he  "saw 
a  tarpanlhi  covering  the  covers  and  combings 
of  the  hatch  on  the  lower  de<3t."  The  jury 
might  have  foond  that  he  was  mistaken  as  to 
the  time  of  day.  If  that  was  material,  and  that 
it  was  in  fact  later  than  he  supposed.  Wit- 
nesses ^o  had  iced  the  ship  on  former  trips 
testified  that  the  taiimulln  had  always  been 
over  the  hatch,  and  they  had  never  seen  the 
hatch  bare;  and  the  plaintiff  furthn  testified 
that  the  Ice  man  had  nothing  to  do  with  ar- 
ranging the  covers,  and  tbat  "tbe  hatch  was 
on,  and  all  right  for  work,  as  far  aa  could  be 
seen.— that  Is,  down,  and  a  piece  of  tarpaulin 
spread  over  It."  We  think  that,  on  th'Is  evi- 
dence, it  was  not  an  unwarrantable  Inference 
that  the  condition  In  which  the  hatchway  was 
left  was  due  to  negligence  on  the  part  of  tbe 
ofiicers,  men,  or  crew  belonging  to  the  ship. 

Although  the  plaintiff  had  had  a  great  deal 
of  experience  as  a  seafaring  man,  and  had  iced 
this  and  other  vessels  several  hundred  times 
In  all,  and  "was  as  familidr  with  the  hatches  as 
any  one  could  be,"  there  was  nothing  to  show 
that  he  had  ai^  reason  to  suppose,  from  the 
n[^)eflrance  of  the  batch,  or  fVom  anything  else, 
that  one  of  the  hatch  covers  had  been  remov- 
ed. The  nature  of  his  occupation  required 
bim  to  be  about  and  on  the  hatch.  The  cai>- 
tatn  testifled  tbat  he  knew  that  the  Ice  men 
were  coming  at  6  o'clock,  and  we  think  that 
the  plaintiff  was  Jnstlfled  in  assuming  that  tbe 
hatch  would  be  in  a  safe  condition  for  htm  to 
work  upon,  and  vras  not  bound,  in  the  exer- 
dse  of  due  care,  to  examine  it  t(x  the  purpose 
of  aacertalnlng  whether  aU  of  the  hatch  coven 


were  in  place.  It  waa  for  the  jury  to  say 
whether  tbe  plaintiff  knew,  or  ought  to  have 
known,  that  the  plank  which  he  took  for  the 
ruunny  waa  one  of  the  hatch  covers,  and 
therefore  ought  to  have  been  upon  his  guard 
respecting  the  hatch.  There  being  evidence  of 
negligence  on  the  part  of  the  servants  of  the 
defendants,  and  of  due  care  on  tbe  part  of  the 
plaintiff,  the  weight  to  be  given  to  It  waa,  <^ 
course,  for  the  Jury.   Exceptions  oTeiroled. 


(ler  Mass.  322) 
MOORS  et  aL  v.  BEADING  et  al. 
(Sapreme  Judicial  Court  of  Massachnsetta. 
Suffolk.    Jan.  8,  1897.) 

Chattel  lioRTOAOs  —  Deliver!  akd  Rbtbntior 

OF  PliOPKKTV — Pleogb. 

1.  A  debtor  mortgaged  to  plaintiffs  from  time 
to  time  his  entire  stock,  possession  being  soon 
afterwards  taken  by  the  mortgagor's  bookkeep- 
er, whom  the  mortga^^eea  appoiuted  their  agent 
for  that  purpose;  but  the  goods  were  not  sepa- 
rated from  those  added  to  the  stock  between 
the  dates  the  several  mortgages  were  given  and 
possession  taken.  As  new  mortgages  were  exe- 
cuted, the  mortgagees  gave  to  the  bookkeeper 
written  orders  to  deliver  to  the  mortgagor  por- 
tions of  the  goods  included  in  former  mortgages, 
to  enable  him  to  make  current  sales,  the  pro- 
ceeds of  which  went  to  the  mortgagor)  but  the 
goods  BO  released  were  not  set  apart  from  the 
rest,  and  such  sales  were,  with  the  bookkeeper's 
coneent,  made  from  the  general  stock  indiscrimi- 
nate)?. Held,  that  the  mortgagees  acquired  no- 
lien,  by  their  unrecorded  mortgages,  as  against 
the  mortgagor's  assignee  in  insolvency,  there 
being  no  retention  of  the  mortgaged  prraerty, 
as  reqnired  by  St.  1888,  c.  73,  §  2. 

2.  A  pledgee  acquires  no  title  to  chattela  not 
delivered  to  and  retained  by  him. 

Report  firom  snperlor  conr^  Snffolk  county; 
Oaleh  Blodgett,  Judge. 

Replevin  by  Moors  and  others  agaSnat 
Readliv  and  others.  The  court  directed  a 
verdict  for  defraidants,  and  reported  the  can 
to  tbe  Bupreme  Judicial  court  Judging  oa 
the  verdict. 

Robert  M.  Morse  and  John  Duff,  for  plain* 
tiffs.  Sherman  L.  Whipple  and  William  B. 

Sears,  for  defendants. 

ALLEN,  J.  The  question  in  this  case  is 
whether  there  was  any  evidence  for  the  jury 
that  the  plaintiffs  took  and  retained  posses- 
sion, so  as  to  give  tlieui  a  valid  title  to  the 
goods  replevied.  If  they  were  mortgagees, 
their  title  would  not  be  valid  unless  the  mort- 
gaged property  waa  delivered  to  and  retain- 
ed by  them;  no  record  of  the  mortgages  hav- 
ing been  made.  St.  1883,  c.  73,  S  2.  If,  how- 
ever, they  were  pledgees,  their  title  would 
also  fail  unless  the  property  was  delivered 
to  and  retained  by  them.  So  that  it  makes 
no  difference,  in  tbe  determination  of  the 
case,  whether  they  were  mortgagees  or  pledg- 
ees. Blanchard  v.  Cooke,  144  Mass.  207, 
225,  11  N.  E.  83.  The  facts  upon  which  tbe 
decision  must  depend  are  not  now  In  dis- 
Iiute.  Those  which  were  proved,  or  which 
the  plaintiffs'  evidence  tended  to  prove,  may 
he  summed  up  as  follows:  One  Houdlette 
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wu  a  dealer  In  Iron,  earring  a  stock  of 
goods  In  .his  store  In  Boston.  In  1889,  he 
borrowed  money  of  the  plalntUEs,  which  has 
never  been  repaid,  and  which  the  plaintiffs 
Rought  to  secure  In  the  following  manner: 
Houdlette  executed  to  the  plaintiffs  a  "gen- 
eiul  collateral  agreement,"  ao  called,  setting 
forth  that  all  the  merchandise  transferred  or 
to  be  thereafter  transferred  by  him  to  them 
shonM  be  held  only  as  secnrity  tot  his  pres- 
ent OT  fntnre  Indebtedness  to  them.  He 
also  from  time  to  time,  usually  about  once  a 
month,  executed  to  them  a  bill  of  sale  of 
goods  In  his  store.  In  some  Instances,  but 
not  always,  upon  receWlng  the  bills  of  sole, 
they  executed  and  delivered  to  him  a  special 
Instrument  of  ^defeasance.  Thw  t^lls  of 
sale  were  Intended  to  cover  all  of  the  stock 
of  goods  In  store  from  time  to  time,  and  did 
so  cover  it,  except  so  far  as  new  goods  may 
have  come  In  between  the  dates  of  two  trans- 
actions, or  as  goods  may  have  been  released 
on  orders,  as  hereinafter  stated.  Soon  after 
the  date  of  each  bill  of  sale,  the  plaintiffs 
took  possession  by  going  to  Houdlette's  store, 
where  statements  were  made  by  or  In  behalf 
of  Houdlette  that  possession  of  the  goods 
was  given,  and  on  behalf  of  the  plaintiffs 
that  possession  was  taken,  by  touching  some 
of  them,  by  appointment  of  Houdlette's  book- 
keeper as  agent  of  the  plalnttfTs  to  take  and 
hold  possession  of  the  goods  for  them,  and 
by  his  acceptance  of  such  agency.  From 
time  to  time,  as  new  bills  of  sale  were  re- 
ceived, the  plaintiffs  gave  written  orders  to 
the  bookkeeper  to  deliver  to  Houdlette  por^ 
tlons  of  the  goods  included  In  former  bills  of 
sale.  These  orders  were  usually  for  round 
amonnts,  as  called  for  by  Houdletttfs  book- 
keeper,  being  about  the  same  In  amount  as 
the  amounts  of  the  new  bills  of  sale;  the 
amount  being  fixed  by  what  the  bookkeeper 
thought  would  be  sufflclent  to  cover  the  de- 
liveries by  Houdlette  for  the  next  month. 
The  quantities  In  these  orders  were  express- 
ed In  gross,  as,  for  example,  75,000  pounds 
sheet-plate  iron  and  steel,  50,000  pounds  an- 
gle Iron,  200  kegs  rivets.  It  was  not  Intend- 
ed to  make  sales  of  goods  In  excess  of  the 
amounts  covered  by  these  orders;  but  Houd- 
lette made  sales  from  all  the  goods  in  store, 
without  regard  to  whether  tb^  had  or  had 
not  been  released  by  the  plaintiffs,  and  this 
was  permitted  by  the  bookkeeper.  When- 
ever the  bookkeeper  thought  the  amount  of 
an  order  had  been  fully  drawn,  he  would 
get  a  new  one.  No  setting  apart  or  sepa- 
ration of  the  goods  covered  by  these  orders 
was  made,  and  new  goods,  as  they  came  in, 
were  mingled  with  the  old,  and  there  was 
nothing  to  distinguish  them.  Sales  were 
made  from  the  general  stock  of  goods  on 
hand,  without  discrimination;  and  the  pro- 
ceeds of  the  sales  went  to  Houdlette.  The 
bookkeeper  was  paid  by  Houdlette,  and  the 
plaintiffs  did  not  pay  or  agree  to  pay  him 
anything,  Since  the  j^alntlfla  did  not  take 


possesion  on  the  day  of  the  date  of  each 
bill  of  sale,  there  were  usually  some  goods 
In  the  store  which  had  come  in  between  the 
date  of  the  bill  of  sale  and  the  day  of  taking 
possession,  and  which,  therefore,  were  not 
covered  by  the  bllia  of  sale.  No  attempt  was 
made  to  keep  snch  goods  separate.  The 
above  methods  were  pursued  tor  nearly  four 
years,  at  the  end  ot  which  time  Houdlette 
went  Into  Insolvency,  and  hla  assign^  took 
possession  of  Ute  goods. 

If  it  be  assumed  that  there  was  from  time 
to  time  a  sufflctent  taking  of  possession  by 
the  plaintiffs  at  the  outset,  the  facts  effectu- 
ally negative  the  plaintiffs'  view  that  there 
was  any  such  retention  of  possession  by 
them  as  to  meet  the  requirements  of  the 
law.  The  obvious  purpose  of  the  statutory 
provision  as  to  unrecorded  mortgagni,  and 
of  the  rule  of  law  as  to  the  retention  of  pos- 
session by  pledgees.  Is  to  prevent  mortgagors 
or  pledgors,  by  means  of  tbdr  possession  of 
the  property,  from  misleading  people  into 
the  belief  that  they  ore  Its  real  owners.  Ac- 
cordingly the  rule  is  general  that  If  mort- 
gagors whose  mortgages  are  unrecorded  and 
pledgors  are  allowed  to  remain  In  possession 
of  the  mortgaged  or  pledged  property,  the 
mortgagees  or  pledgees  will  lose  their  lien. 
Possession  or  control  of  the  property  may  be 
given  to  a  mortgagor  or  pledgor  for  certain 
special  purposes,  without  producing  this  ef- 
fect; e.  g.,  to  make  sale  thereof  for  the  sole 
benefit  of  the  mortgagee  or  pledgee,  or  to 
keep  the  property  specifically  for  him  for  a 
time  as  his  bailee  or  ^ent  There  are  nu- 
merous cases  in  which  the  question  has 
arisen,  and  Iwen  determined,  whether,  un- 
der the  particular  facts  there  shown,  the 
Hen  of  a  mortgagee  or  pledgee  has  been  lost 
by  reason  of  permitting  the  mortgagor  or 
pledgor  to  be  In  possession  of  the  pro[>erty. 
Kellogg  V.  Tompson.  142  Mass.  70,  6  N.  E. 
8ti0;  Moors  v.  Wyman,  14d  Mass.  60,  IS  N. 
E.  104;  Thacher  v.  Moors,  181  Mass.  166; 
Thompson  v.  DoUlver,  132  Mass.  108;  Thay- 
er V.  Dwight,  104  Mass.  254;  Wright  v.  Tet- 
low,  09  Mass.  397;  Carpenter  v.  Snelllng,  97 
Mass.  452;  Walker  v.  Staples.  6  Allen,  34; 
Way  V.  Davidson,  12  Gray,  4^;  Casey  v. 
Cavaroc,  96  U.  8.  467;  Bank  v.  Hunt,  11 
WolL  891;  Steele  v.  Benham,  84  N.  Y.  634; 
Button  V.  Bathbone,  126  N.  Y.  187.  27  N.  E. 
206;  Doyle  v.  Stevens,  4  Mich.  86;  Bank  v. 
Summers,  75  Mich.  107,  42  N.  W.  536;  Men- 
zles  V.  Dodd,  19  Wis.  343;  Hage  v.  Camp- 
beU,  78  Wis.  572,  47  N.  W.  170;  Swiggett  T. 
DodsoD,  38  Kan.  702,  17  Pac.  694;  Bruns- 
wick V.  McClay,  7  Neb.  137;  Plckard  v.  Mar- 
riage, 1  Exch.  Dlv.  364;  Bank  v.  Poynter 
[1895]  App.  Cas.  56.  No  one  of  these  cases 
presents  facts  exactly  like  those  now  before 
us.  But  the  rule  to  be  deduced  from  them, 
which  Is  applicable  to  the  present  case,  ap- 
pears to  be  dear.  The  plaintiffs  appointed 
Houdlette's  bookkeeper  as  their  agent,  so 
that  there  was  no  apparent  change  of  pos- 
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cession.  The  goods  which  were  at  any  time 
covered  by  the  bills  of  sale  not  set 

apar^  and  kept  separate  and  free  from  In- 
tennlxtnre  with  other  goods  not  covered  by 
the  bills  of  sBl&  Whenever  new  ^wds  were 
bon^t  Hondlett^  they  were  added  to  the 
general  stock  on  hand.  Whenever  the  plain- 
tiff gave  6rderB  for  the  delivery  or  release 
of  goo^  to  Houdlette,  In  order  to  enable 
him  to  make  current  sales,  no  separation 
was  made  of  the  goods  embraced  in  anch 
orders.  The  arrangement  was  made  with 
the  obvious  purpose,  or  at  any  rate  with  the 
effect,  of  enabling  Houdlette  to  carry  on  bis 
business  In  the  usual  manner,  and  without 
exciting  suspicion;  and  there  never  was  a 
day,  so  far  as  appears,  when  he  might  not 
have  sold  any  parUcular  piece  or  parcel  of 
goods  in  his  store  without  violating  his  un- 
derstanding wlOi  the  plaintiffs.  From  month 
to  month,  the  plaintiffs  signed  orders  for  the 
release  of  goods  In  gross  amounts  from  their 
lien,  and  ot  such  Qnantltles  as  would  proba- 
bly be  sufficient  to  supp^  Houdlette*s  cus- 
tomers; and  new  cnrders  of  the  same  kind 
were  signed  as  often  as  was  necessary. 
There  was  no  attempt  to  keep  distinct  and 
separate  any  spedflc  portions  of  the  stock  of 
goods,  as  those  which  were  subject  to  the 
plaintiffs'  lien.  This  was  the  habitual  and 
universal  method  adopted -by -the  plaintiffs 
or  by  their  agent.  This  course  of  business 
Ik  inconsistent  with  the  view  that  the  plain- 
tiffs retained  possession  of  any  speclflc  part 
of  the  goods.  There  was,  at  best,  a  con- 
fusion and  intermixture  ot  mortgaged  with 
unmortgaged,  or  of  pledged  with  unpledged, 
goods,  so  that  the  two  classes  were  India- 
tlngulshable;  and  this  was  done  by  the  per- 
mission or  tbrotigh  the  neglect  of  the  plain- 
tiffs or  of  their  agent  The  plaintiffs  no 
longer  retained  the  sole  possession  of  the 
mortgaged  goods.  They  either  lost  the  pos- 
session entirely,  or  were  merely  tenants  in 
common  with  Houdlette.  Ryder  v.  Hatha- 
way, 21  Pick.  298;  Forbes  v.  Ballroad  Co., 
133  Mass.  154.  100;  2  Kent,  Comm.  (14th 
Ed.)  *365,  note,  <and  cases  cited;  Story, 
BaUm.  1 40;  Wlllard  v.  Rice,  11  Uetc.  (Mass.) 
493;  Adams  v,  Wildes,  107  Mass.  125;  Steams 
V.  Herrlck.  182  Mass.  114;  The  Idaho,  93  XT. 
8.  BT5.  Upon  the  undisputed  facts,  the  plain- 
tiffs failed  to  retain  sucb  possession  as  the 
law  requires  In  order  to  maintain  their  Hen. 
To  hold  otherwise  would  enable  parties  to 
practice  the  very  frauds  which  the  statute 
as  to  unrecorded  mortgages  of  personal  prop- 
erty, and  the  rule  of  law  as  to  the  duty  of 
pledgees  to  retain  possession  of  the  pledged 
property,  seek  to  prevent.  The  title  of  the 
defendants  as  assignees  in  Insolvency  of 
Hondlette  must  accordingly  prevalL  Bing- 
ham V.  Jordan,  1  Allen,  373;  Low  v.  Welch, 
130  Mass.  8S,  29  N.  B.  216;  Blanchard  v. 
Oooke,  144  Mass.  207,  218,  226,  11  N.  B. 
68;  Casey  v.  Cavaroc,  96  V.  S.  467.  Judg- 
ment on  the  verdict  for  the  defendants. 


Mass.  4K4) 

Bn.TZ  V.  WILLIAMS. 
(Supreme  Jndtdal  Court  of  Maasachusetts. 
Soffolk.  Jan.  13,  1807.) 
BaoXERS  —  CoMPassLTioif  —  BurriciBNaT  or  Evi- 

SBNCB. 

In  an  action  by  a  real-estate  agent  for  com- 
missions on  a  sale  of  land  to  F.,  there  was  evi- 
dence that  defendant  employed  plaintiff  to  eell 
the  land,  and  that  plaintiff,  porsuant  to  snch 
employment,  called  F.'s  attention  to  it.  Eetdr 
that  the  eridence  snjiported  a  judgment  for 
plaintifl. 

Exceptions  from  supreme  Judicial  court, 
Suffolk  county. 

Action  by  (me  Hilts  agiUnst  one  Williams 
to  recover  commlssiouB  claimed  by  plaintiff 
for  the  sale  of  certain  land  belonging  to  de- 
fendant, to  one  Foster.  There  was  a  finding 
for  plaintiff,  and  defendant  excepts.  Bxc^ 
ttons  overruled. 

Howard  D.  Moore  and  George  H.  Russ,  for 
plaintiff.  C.  B.  WaBhbum,  for  defendant. 

PER  CURIAM.  There  was  evidence  that 
the  defendant  employed  the  plaintiff  to  sell 
the  laud,  and  that  the  plaintiff,  in  pursuance 
of  this  employment,  called  Foster's  attention 
to  the  land,  and  had  some  talk  with  him 
about  purchasing  It.  It  was  competent  for 
the  court,  trying  the  case  without  a  Jury, 
to  Infer  from  the  evidence  that  Foster  ulti- 
mately purchased  the  land,  la  consequence 
of  the  efforts  of  the  plaintiff  to  seU  It  Ex- 
ceptions overruled. 


(167  HasB.  424) 
KNOWLTON,  Atty.  Gen.,  v.  SHOMO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Woicester.  Jan.  12,  1897.) 

Quo  WABaAXTO— iMrORMiTION  TO  FOEFBIT  CSiXr 

TBR — PbOCEDQRE. 

An  infOTmation  for  the  purpose  of  having 
a  charter  forfeited  on  the  ground  of  nonuser  or 
misuser  of  its  franchise  must  be  in  the  nature  of 
quo  warranto,  brought  by  the  attorney  general 
on  behalf  of  the  commonwealth,  and  cannot  be 

grosecuted  by  private  counsel  on  behalf  of  the 
ihabitants  of  a  town. 

Information,  on  behalf  of  the  inhabitants 
of  the  town  of  Petersham,  for  the  purpose 
of  having  the  charter  of  Shomo  declared 
forfeited.  Leave  given  to  amend  Informa- 
tion. 

Frank  F.  Ooulding  and  Frank  L.  Dean, 
for  informant.  Robinson  &  Robinson,  tor 
defendant 

FIELD,  0.  J.  If  this  Information  can  be 
maintained  for  the  purpose  of  declaring  the 
charts  of  the  defendant  forfeited,  It  must 
be  as  an  Information  in  the  nature  of  a  quo 
wammto,  luwugfat  by  the  attorney  general 
In  behalf  of  the  commonwealth.  Snch  an 
Information  is  a  common-law  proceeding, 
and  the  pleadings  and  trial  must  conform 
to  common-law  procedureu   Attorney  Qen- 
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«ral  T.  SuUlTan,  163  Mass.  416.  40  N.  E. 
843.  The  pleadings  are  not  regulated  by 
tlie  proTlBlonB  of  Pub.  SL  c  167.  There 
are  some  Indications  In  the  pleadlnga  that 
the  Information  was  regarded  by  the  parties 
as  an  information  in  equity,  but,  as  no  ob- 
jection Is  made  on  that  ground,  It  would 
not,  perhaps,  be  necessary  to  discuss  it;  but 
It  must  be  regarded  as  an  Injunction  at 
oommon  law,  of  which  this  court  has  Juris- 
diction, under  Pub  St  c.  150,  i  3;  Folgerv. 
Insurance  Co.,  90  Mass.  268;  Attorney  Gen- 
eral T.  Salem,  103  Mass.  138.  As  an  informa- 
tion In  the  nature  of  a  quo  warranto,  to  de- 
clare forfeited  the  charter  of  the  defendant 
on  the  ground  of  ttie  nonuser  or  misuser  of 
Its  franchise,  the  information  ought  not  to 
be  prosecuted  "at  the  expense  and  the  In- 
stance of  the  Inhabitants  of  Petersham," 
but  should  be  prosecuted,  If  at  all,  in  be- 
half of  and  at  the  expense  of  the  common- 
wealth and  by  or  under  the  immediate  di- 
rection of  the  attorney  general.  Oom.  t. 
Insurance  Co.,  6  Mass.  230;  Goddard  t. 
Smlthett,  3  Gray,  116.  The  mention  of  re- 
lators In  the  Information  might  be  rejected 
as  surplusage.  Com  t.  Allen,  128  Mass. 
308.  But,  rejecting  this,  it  does  not  ap- 
pear that  the  Information  was  filed  by  the 
attorney  general  In  behalf  of  the  common- 
wealth, and  It  apparently  has  been  prose- 
cuted by  an  attorney  at  law  employed  by 
the  inhabitants  of  the  town  of  Petersham; 
and  the  town  of  Petersham,  It  Is  conceded, 
has  no  Interest  In  the  prosecution  which  the 
law  recognizes.  It  Is  for  the  attorney  gen- 
era],  on  his  official  responsibility,  to  deter- 
mine whether  he  desires  to  apply  for  leave 
to  amend  the  Information  so  that  It  shall 
appear  to  hare  been  brought  by  him  In  be- 
half of  the  commonwealth.  Bice  t.  Bank, 
126  Mass.  300;  High,  Extr.  Rem.  (3d  Ed.)  H 
(!d7,  696.  If  such  an  amendment  Is  allowed 
by  a  single  justice  of  this  court,  and  both  par- 
ties then  agree  In  writing  to  submit  the  ques- 
tions of  law  to  the  full  court  upon  the  re- 
port as  It  stands,  this  may  be  done.  If  such 
an  amendment  Is  allowed,  and  the  parties  do 
not  so  agree,  the  report  must  be  dlsdiarged, 
and  there  must  be  a  new  trlaL  If  such  an 
amendment  is  not  allowed,  the  information 
must  be  dismissed  for  the  reason  that  It  does 
not  appear  to  have  been  brought  or  to  be  proft- 
ecuted  by  the  attorney  general  in  behalf  of 
the  ccmunonwealtb.   So  ordered. 


(i<7  Mm  tm 

BDSSIA  CEMENT  GO.  T.  LB  PAGE  00. 
et  aL 

(Supreme  Jndidal  Conrt  of  Ma8sadiiMett& 
Snffolk.  Jan.  5,  1897.) 

A.TTACH«E!iT— Bonds  to  Dissolts— Constrcotiok. 

Uuder  Pub.  St.  c.  161,  §  52,  providing  that, 
If  final  judfnnent  la  an  attachment  case  is  ren- 
dered for  plaintiff,  the  property  attached  shall 
be  held  30  days  in  order  to  Its  being  taken  on 
execution;  and  sectifHi  tiS.  declaring  that  the 
final  judgment  intended  ut  section  52  is  that 


which  is  rendered  in  the  final  action,  whether 
upon  appeal  or  otherwiBe,  and  not  such  as  may 
be  rendered  on  a  writ  of  error  or  writ  of  re- 
view,— where  the  judgment  in  an  attachment  suit 
in  the  federal  court  was  reversed  on  a  writ  of 
error  after  bonds  to  dissolve  the  attachment 
were  given,  the  bonds  did  not  secnre  a  judg- 
ment afterwards  obtained. 

Exceptions  from  supreme  judicial  court, 
Suffolk  county;  Charles  Allen,  Judge. 

Two  actions  by  the  Russia  Cement  Com- 
pany against  the  Le  Page  Company  and  oth- 
ers on  two  bonds  given  by  defendants  to 
dissolve  an  attachment.  There  was  a  judg- 
ment In  favor  of  plalntiCT  In  each  case,  on 
failure  of  defendants  to  amend  after  the 
court  ruled  that  the  answer  did  not  set  up  a 
defense,  and  sustained  a  demurrer  thereto, 
and  defendants  excited.  Exceptions  ans- 
talned. 

Chos.  H.  Drew  and  Anson  M.  Lyman,  for 
plaintiff.  Walter  O.  Cogswell,  Warren  & 
Brandeis,  and  George  B.  Natter,  for  defend- 
ants. 

HOLMES,  J.  These  are  actions  on  two 
bonds  given  to  dissolve  an  attachment  In  an 
action  for  Infringing  a  trade-mark,  brought 
in  the  United  States  circuit  court  for  this 
circuit.  The  cases  are  here  on  demurrer  to 
an  answer,  which  sets  up  a  number  of  de- 
fenses and  raises  as  many  Interesting  ques- 
tions, all  of  which  were  discussed  at  the  bar, 
but  of  which  we  shall  consider  only  one,  as 
in  our  opinion  that  disposes  of  the  cases. 
After  the  first  bond  was  given,  the  action 
passed  to  Judgment  on  February  13,  1802, 
but  this  judgment  afterwards  was  reversed 
on  a  writ  of  error  by  the  United  States  cir- 
cuit court  of  appeals.  2  C.  O.  A.  555,  51  Fed. 
941.  StlU  later  the  declaration  was  amend- 
ed, and,  after  another  trial,  the  plaintiff,  on 
October  30,  1894,  got  a  second  judgment  en- 
tered nunc  pro  tunc  as  of  May  14,  1894, 
which  is  the  judgment  relied  on.  The  sec- 
ond bond  was  filed  while  the  first  Judgment 
was  in  force,  and  pending  a  writ  of  error, 

A  majority  of  the  court  are  of  opinion 
that  the  final  judgment,  payment  of  which 
the  bonds  secured,  was  the  first  Judgment, 
which  subsequently  was  reversed,  and  not 
the  last  judgment  The  question  is  to  t>e 
decided  in  accordance  with  the  local  law 
of  Massachusetts.  Rev.  St  U.  S.  SS  914- 
016.  The  Massachusetts  statutes  provide 
that  if  fiual  judgment  In  a  case  Is  rendered 
for  the  plaintiff,  the  goods  and  estate  at- 
tached shall  be  held  for  30  days  after  the 
judgment,  In  order  to  their  being  taken  on 
execution.  Pub.  St.  c.  161,  fi  52  (and  then  in 
section  55),  expressly  declares  that  the  final 
Judgment  Intended  In  section  52  et  seq.  Is 
that  which  la  rendered  in  the  original  ac- 
tion, whether  upon  appeal  or  otherwise,  and 
not  such  as  may  be  rendered  upon  a  writ  of 
error  or  writ  of  review.  This  declaration, 
which  comes  through  Gen.  St.  c.  123,  i  44, 
from  Bev.  St  c.  90,  }  27,  was  proposed  by 
the  reviseis  "merely  to  adopt  and  conllrm  the 
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constrnction  whicb  has  been  given  to  tbe 
existing  statnteB.  Bingham  t.  Pepoon,  9 
Mass.  239,  241."  Commissioners*  Bep.  Kev. 
St.,  note  to  chapter  90,  fi  26;  Clap  T.  BeU,  4 
Mass.  99.  The  "final  Judgment"  mention- 
ed in  the  condition  of  a  bond  given  to  dis- 
solve an  attachment  Is  the  final  Judgment, 
secured  by  the  attachment,  for  which  the 
bond  Is  a  substitute.  We  see  no  reason  for 
giving  the  words  any  oUier  meaning.  U  A 
supersedeas  Is  issued  with  the  writ  of  cr- 
rc^r,  the  United  States  law  requires  a  new 
bond  from  the  defendant  to  answer  all  dam- 
ages and  costs  if  it  fall  to  make  its  plea 
good.  Bev.  St  U.  S.  J  1000.  This  security 
"Is  a  substitute  for  any  which  before  exist- 
ed." OtlB  v.  Warren,  16  Mass.  53,  66.  See 
Swett  T.  Sullivan,  7  Mass.  342,  34S.  Such  a 
bond  was  given  in  this  case,  although  of  in- 
adequate amonnt.  The  policy  of  tbe  law  la 
aettled  In  similar  cases.  Dresser  T.  Cutter, 
161  Mass.  801,  87  N.  E.  17& 
Bxceptlons  sostained. 


an  Haas.  443) 

STABK  et  al.  t.  BOYNTON. 
Supreme  Judicial  Court  of  MasBachnsetta. 
Suffolk.  Jan.  13,  1897.) 
QorrouiM  Dbbd— Bora  Fidb  Pdrohabbb. 
One  taking  a  coDVerance  of  a  mortgagee's 
Interest  by  qaitclaim  deed  may  claim  as  a  bona 
fide  purchaser,  as  against  a  grantee  holdinfc  un- 
der a  prior,  nniecorded  deed,  under  Pub.  8t  c 

AM>eel  from  soperlor  conrtf  Suffolk  county. 

Bill  by  Stark  and  others  against  one  Boynton. 
From  a  decree  for  plaiuttffs,  deCendant  iwpeala. 
Afflimed. 

Francis  Bnrk^  Cor  appdlant.  Gl  W.  Gush- 
ing, for  appdiees. 

KNOWLTON,  J.  After  the  conveyance 
the  defendant  to  Lydla  T.  Anderson  on  June 
20,  1888,  and  after  the  death  of  Mary  E.  Da- 
vis, which  occurred  prior  to  July  1,  1804,  the 
said  Anderson  and  Benjamin  F.  Davis  were 
the  only  persons  who  had  any  title  to  the  real 
estate  in  question.  The  deed  of  Benjamin  F. 
Davis  to  tbe  plaintiff  on  July  8,  1891,  left  the 
only  outstanding  title  in  Lydla  T.  Anderson. 
The  plaintiff  then  took  from  her  a  quitclaim 
deed  on  September  15,  1894,  which  was  duly 
recorded  on  November  6. 1894.  He  thereby  ac- 
quired a  perfect  title,  unless  the  deed  ^ven  to 
the  defendant  by  said  Anderson  on  July  2, 
1894,  which  was  not  recwded  till  November 
10,  1894,  takes  precedence  of  the  plalntiflfs 
deed,  which  was  recorded  on  November  6, 
1894.  It  is  not  contended  that  the  plaintiff 
had  actual  notice  or  knowledge  of  the  defend- 
ant's prior,  unrecorded  deed,  and  therefore,  by 
tbe  express  terms  of  Pub.  St  c  120,  {  4,  it  Is 
not  valid  as  against  the  plaintiff.  If  it  be  as- 
sumed, as  the  defendant  contends,  that  the 
title  conveyed  by  the  defendant  to  Lydia  T. 
Anderson  on  Jane  20,  1888,  was  merely  an  In- 
terest aa  mortgagee,  and  that  the  mtxtgage  in- 


terest which  she  thOB  acquired  did  not  merse 
with  her  ownership  of  a  share  In  the  equity  <^ 
redemption,  so  that  she  might  reconvey  the 
mortgage  to  the  defendant  by  her  deed  of  July 
2, 1894,  it  does  not  affect  the  result  One  who 
takes  a  conveyance  of  a  mortgage,  eltlier  a 
formal  asslgmneat  or  a  quitclaim  deed,  from 
a  person  who  appears  of  record  to  be  the  owner 
of  It,  will  acquire  a  good  title  as  mortgagee, 
unless  he  haa  actual  notice  or  Information  of  a 
defect  In  the  title.  Welch  t.  Priest  8  Allen, 
165;  Blunt  T.  Norrls,  123  Mass.  55;  Gaila- 
gher  V.  Galletley,  128  Mass.  367;  Morse  t.  Cur- 
tis, 140  Mass.  112,  2  N.  E.  929.  The  effect  of 
such  a  conveyance,  when  the  mortgage  pur^ 
ports  to  secure  the  payment  of  a  note  or  bond 
which  Is  not  produced,  bat  has  previously  been 
sold  to  a  third  person,  Is  considered  In  Wolcott 
V.  Winchester,  16  Gray,  461.  The  failure  to 
Include  the  note  or  bond  In  the  sale  may  leave 
tbe  conveyance  Ineffectual  as  against  a  previ- 
ous pmx^ser  of  the  debt  who  has  a  prior,  un- 
recorded assignment  of  the  mortgage  security, 
or  who  otherwise  succeeds  to  the  mortgage  title: 
But  there  are  no  facts  In  the  present  case  to 
make  this  doctrine  applicable.  We  Infer  from 
the  record  that  there  was  no  note,  bond,  or  otlier 
evidence  of  debt,  except  what  is  contained  in 
the  recitals  in  two  of  the  deeds,  and  that  there 
was  nothing  to  show  to  the  plaintiff,  when  he 
to(^  his  deed  from  Lydia  T.  Anderson,  that  he 
was  not  acquiring  everything  that  she  ever  had 
i^n  whldi  tbe  validity  of  her  title  depended. 
Decree  afflrmed, 

OR  Hub.  «T) 
BMOW  T.  TBRRBTT. 
(Stqtreme  Jndidal  Court  of  Massachiuetta 
Hampden.  Jan.  13, 18970 
Kalb—Bbuvbiit. 
Owners  of  logs  at  a  mil]  to  be  sawed  de- 
livered them  to  a  purchaser  by  going  to  the  mill, 
which  was  an  open  place,  to  which  all  persons 
had  free  access.  There  was  no  evidoice  ^lat 
the  mill  men  had  any  lien  when  the  sale  and 
deliveTT  were  made.   Held,  that  there  was  no 
such  actual  poaeesaioD  of  the  logs  by  the  mill 
men  as  to  require  an  inatmction  on  the  power  of 
the  owner  to  deliver  the  logB  to  the  purcfaasfT. 
unless  the  rnUl  owner  joined  in  the  agreement 
and  l>ecame  agent  of  the  buyer. 

Exceptions  from  superior  court  Hampden 
county. 

Action  by  Allen  D.  Bnow  against  one  Ter* 
rett  to  recover  damages  for  tbe  conTerri<m  of 
certain  logs  and  lumber  alleged  to  be  the 
property  of  plaintiff.  There  waa  a  finding  la 
favor  of  plaintiff,  and  defendant  excepts.  Bx- 
ceptlons overruled. 

Arthur  S.  Knell  and  Richard  J.  Morrissej, 
for  pialntUE,  John  J.  Netllgan,  for  defend> 
ant 

BARKER,  J.  The  case  was  tried  without  a 
Jury,  and  the  single  exception  was  to  the  re- 
fusal to  give  a  ruling  requested  by  the  defend- 
ant. Appended  to  tbe  bill  of  exceptions  Is  an 
agreed  statement  of  facts,  bat  the  case  was 
not  tried  upon  It   It  Is  IB  part  a  statement  of 
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Cftcts,  wltii  whlcb,  as  ire  Infer,  the  conrt,  on 
QncUng,  dealt  as  nnoontested,  and  la  part  a. 
vtatement  of  evidence  given  at  the  trial.  The 
only  question  properly  raised  here  1b  whether 
the  ruling  a^ked  for  should  have  been  given. 
!nie  action  Is  for  the  convenrion  of  logs  and 
lumber.  From  tiie  agreed  statement  It  ap- 
pears that  Charles  and  Frederick  Snow  owned 
logs,  some  of  which  they  had  delivered  at 
Boiile's  mm  and  the  others  at  Goodboe's  mill, 
to  be  sawed  Into  lumber.  Before  any  logs 
were  sawed,  Charles  and  Frederick  sold  them 
all  to  Allen  D.  Snow,  and  delivered  him  the 
logs  by  going  with  him  to  the  mills,  where,  In 
the  absence  of  the  owners  of  the  mills,  the 
vendors  and  vendee  looked  over  the  logs  which 
were  then  there  to  be  sawed,  the  vendee  mark- 
ing with  his  Initials  some  of  the  logs  at  Good- 
boe*s  mill.  After  this  delivery,  and  after  the 
logs  at  Soule's  mill  had  been  sawed,  and  before 
any  of  those  at  Goodboe's  mill  bad  been  saw- 
ed, the  defendant  attached  the  boards  and  logs, 
as  the  property  of  Charles  and  Frederick 
Snow,  npon  a  writ  against  them,  and  subse- 
quently sold  the  logs  aad  boards  npon  execu- 
tion, In  pursuance  of  the  attachment.  No  one 
notified  Soule  of  the  sale  to  Allen  D.  Snow, 
and  Soule  had  no  knowledge  of  that  sale  until 
after  the  attachment,  and  neither  Soule  not 
Goodboe  was  at  any  time  notified  by  Allen  D. 
Snow  himself  that  he  owned  the  logs.  In  ad- 
dition to  these  facts,  the  agreed  statement  re- 
cites that  after  the  attachment,  and  before  the 
execution  sale,  the  defendant  was  notified  by 
Allen  D.  Snow  that  the  logs  had  been  sold  to 
him  by  Charles  and  Frederick  Snow,  and  were 
his  property.  The  statement  further  recites 
certain  conflicting  evidence  as  to  the  logs  at 
the  Goodboe  mill,  from  which  it  seems  that 
the  court  could  have  found  that  Goodboe  had 
notice  of  the  sale  to  Allen  D.  Snow,  or  that  he 
had  no  such  notice,  or  that  some  one  In  cbai^e 
of  the  mill,  under  Goodboe,  not  only  had  no- 
tice of  the  sale,  but  expressed  a  wllllngnesa 
to  saw  the  logs  which  were  there.  If  Allen  D. 
Snow  would  pay  for  tiie  sawing.  The  finding 
for  the  plaintiff  was,  as  we  Infer,  for  the  con- 
version of  the  lumber  and  logs  at  both  mills. 
The  ruling  requested  was  "that  no  legal  pos- 
Ksslon  of  said  lo^rs  and  lumber  could  be  given 
by  the  alleged  seller  to  the  alleged  buyer  of 
said  logs  and  lumber,  while  in  the  possession 
of  a  third  person  or  bailee,  unless  the  alleged 
seller  and  buyer  and  bailee  all  Joined  In  the 
agreement,  and  the  bailee  attorn  to,  and  be- 
come agent  of,  the  buyer."  We  construe  this 
to  mean  that  the  sale  and  delivery  to  Allen  D. 
Snow  would  not  give  him  a  title  which  he 
could  maintain  against  tbe  subsequently  at- 
taching creditor  of  his  vendors,  unless  the  pro- 
[H^etors  of  the  mills  where  the  logs  were  not 
only  bad  knowledge  of  the  sale,  but  consent- 
ed to  keep  the  logs  as  the  property  of  the  pur- 
chaser. The  bill  of  exceptions  does  not  show 
that  the  presiding  Justice  was  wrong  in  decUn- 
ing  to  give  this  request,  and  It  la  not  neces- 
sary to  consider  whether  It  la  correct,  as  an 
abfltract  proposition  of  law.   There  Is  nothing 


to  show  that  the  mill  yards  were  not,  as  is 
usually  the  case  with  country  sawmills,  open 
places,  to  which  all  persons  had  free  access, 
and  where  any  owner  of  logs  to  which  no  Uen 
had  attadied  ml^t,  without  commlttlDg  a 
trespass,  or  InMnging  any 'right  of  the  mill 
owner,  do  what  he  chose  to  his  own  logs.  Nor 
Is  there  anytmng  to  show  that,  when  the  sale 
to  the  plaintiff  was  made,  the  mill  men  had 
any  liens.  Unda*  these  circumstances,  tbece 
was  no  such  actual  and  exclusive  possession 
c»f  the  logs  b7  the  mlU  men  as  to  require  the 
presiding  Justice  to  condder  <a  pass  iqion  the 
legal  question  which  lies  at  the  foundation  of 
the  ruling  requested.  Exceptions  OTerruled. 


(167  Han.  290) 
DBCIB  V.  BHOWN  et  al. 
(Supreme  Jadicial  Conrt  of  Maaaachosetts. 
Essex.  Jan.  8,  1897.) 
OoNsTiTtrriONAL  Law  —  Intoxioatino  Liquobs  — 
Restriotioks. 

1.8t.  Haas.  1888,  c.  340.  providing  that  In 
cities  the  number  of  saloons  shall  not  exceed 
one  for  each  1,000  of  population,  does  not  vio- 
late Const.  Mass.  pt.  1,  §  (t,  as  givins  to  per- 
aoaa  having  licenses  unequal  advantages  and 
peculiar  privileges. 

2.  Nor  does  such  statute  violate  Const.  V.  S. 
Amend.  14,  prohibiting  states  from  denying  to 
any  person  the  equal  protection  of  the  laws. 

Report  from  supreme  Judicial  court,  Essex 
county;  Charles  Allen,  Judge. 

Petition  by  Charles  H.  Decle  against  Moses 
Brown  and  oth^  for  writ  of  mandamus. 
Tbe  petition  was  denied,  and  case  reported  to 
the  supr^e  conrt  Petition  denied. 

Horace  L  Bartlett  and  David  P.  Page,  for 
petitioner.  .Edmqnd  8.  Spalding  and  Rob- 
ert B.  Burke,  f6r  respondents. 

BABKBB,  J.  The  petitioner,  haTlng  been 
refused  a  license  because  of  the  restriction 
Imposed  by  St.  iSSS,  c.  340,  that  the  number 
of  places  licensed  shall  not  exceed  one  for 
each  1,000  of  the  population,  contends  that  the 
statute  Is  tmccaistitutional,  because  it,  In  effect, 
gives  to  the  proprietor  of  licensed  places  un- 
equal advantages  and  peculiar  and  exclusive 
prlvilegea,  and  so  conflicts  with  article  0  of 
part  1  of  the  constitution  at  the  commonwealth, 
and  with  section  1  of  article  14  of  the  amend- 
ments to  the  constitution  of  the  United  States. 
It  la  too  late  to  question  the  validity  ot  such 
statutes.  Tbls  one  does  not  differ  In  sub- 
stance from  any  statute  which  forbids  the 
carrying  on  of  a  trade  or  business,  or  tbe  exer- 
cise of  a  profession,  by  other  than  licensed 
persona  Such  statutes  are  upheld  because  the 
resulting  exclusion  of  unlicensed  persons  Is  not 
designed  to  confer  on  those  who  are  licensed  an 
exclusive  benefit,  privilege,  or  rl^t;  and,  where 
that  result  does  follow,  It  is  merely  the  col- 
lateral and  ioddental  effect  of  provisions  en- 
acted solely  with  a  view  to  secure  the  welfare 
of  the  onnmunlty.  See  Hewitt  v.  Charier,  10 
Pick.  353;  Com.  t.  Blacklngton,  24  Pick.  352; 
Com.  V.  KlmbsTl,  Id.  350. 
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The  limitation  of  the  number  of  licensed 
[tlaces  within  the  territor;  of  a  town  or  dty 
Is  a  reasonable  exercise  of  the  police  power, 
and  therefore  Is  not  in  conflict  with  the  conatl- 
tlon  of  the  commonwealth  or  the  fourteenth 
amendment  of  thB  constitution  of  the  United 
States.  See,  also,  Com.  t.  Bennett,  108  Mass. 
27;  Com.  r.  Dean,  110  Mass.  357;  Com.  v. 
Fredericks,  119  Mass.  100;  Bartmeyer  y,  Iowa, 
18  Wall  120;  Beer  Co.  T.  Massachusetts.  07  V. 
S.  a&;  Crowley  v.  Chrlstensen.  137  U.  S.  86, 11 
Sup.  Ct  13;  Glozza  t.  Tieman,  148  U.  S.  657, 
13  Sup.  Ct.  721.  It  is  unnecessary  to  consider 
whether,  if  the  statute  were  void,  a  writ  of 
mandamus  could  be  ordered.   Petition  denied. 


(UT  Han.  4«) 

OLNBT  T.  LOVERING  et  aL 
QSiq;>reme  Judicial  Court  of  Massachosetta 
Suffolk.  Jan.  12,  1897.) 
Wills— CoNaTRUCTios— Heirs  at  totW. 
Testator  ffare  $20,000  and  certain  realty  to 
trastees,  and  provided  that,  on  the  death  of  N.'i 
diildren,  said  sum  of  $20,000  is  to  be  distributed 
tunoag  tb^r  "faeira  at  law;   *   *   •   that  Is  to 
■ay,  as  the  children  of  the  said  N.  decease  suc- 
ceasively,  a  proportion  of  the  fund  is  to  be  dietrib- 
nted  Etaonp  the  childrea  or  legal  representatires 
of  each  child  bo  dyiuK," — and  that,  on  the  de- 
cease of  said  N.'s  children,  the  realty,  or,  if  sold, 
the  proceeds  thereof,  are  to  be  conveyed  in  fee, 

Eid  over,  or  diatributed  among  the  "heirs  at 
w"  of  said  children  the  same  as  the  $20,000. 
Held,  that  the  words  "heirs  at  law"  meant 
those  who  would  be  heirs  as  to  realty,  and  there- 
fore, the  widow  of  a  deceased  child  being  a 
statutory  heir  only  to  the  extent  of  $5,000  (St 
1880,  e.  211:  Pub.  8t  c.  124,  i  8),  was  only 
entitled  to  $5,000. 

Bill  by  one  Olney,  trustee,  against  Lever- 
ing and  others. 

Alfred  Hemenway  and  Charles  B.  Barnes, 
Jr.,  for  Anna  J.  Ix>verlng.  Sigourney  Butler, 
for  Nathaniel  P.  Loverlng,  Henry  P.  Lover- 
Ing,  Harry  Lorering  Smith,  and  Murray 
Smltb.  Francis  I.  Amory,  for  trusteeb 

ALLEN,  J.  The  testator  left  $20,000,  and 
also  two  houses,  In  trust,  and  both  income 
and  principal  of  the  personal  and  real  estate 
were  to  be  applied  and  disposed  of  in  tbe 
same  manner.  Tbe  trustees  also  had  power 
to  convert  the  real  estate  Into  personal,  and 
this  was  done,  so  that  there  was  but  one 
trust  fund,  with  a  common  destination  of 
Income  and  principal.  Tbe  question  now  be- 
fore us  arises  upon  the  following  words  of 
the  will:  "Upon  the  decease  of  the  said 
Nathaniel's  children,  said  sum  of  $20,000  Is 
to  be  distributed  to  and  among  their  heirs 
at  law;  •  •  •  that  Is  to  say,  as  the  chil- 
dren of  the  said  Nathaniel  shall  decease 
successively,  a  proportion  of  tbe  fund  Is  to 
be  distributed  among  the  children  or  legal 
representatlTea  of  each  child  so  dying.  And 
on  tbe  decease  of  the  said  Nathaniel's  chil- 
dren, said  houses  In  Hollls  and  Tremont 
streets,  or,  If  sold,  the  proceeds  thereof,  are 
to  be  conveyed  In  fee,  paid  over,  and  dis- 
tributed to  and  among  the  heirs  at  law  of 


said  children  In  the  same  manner  as  I  hare 
directed  In  regard  to  said  $20,000."  The  trust 
fund  at  the  outset  having  been  partly  In 
real  estate  and  partly  In  personal,  and  there 
being  no  reason  to  suppose  that  tbe  testator 
wished  that  tbe  distribution  should  be  to 
different  persons,  the  words  "heirs  at  law" 
will  be  construed  to  mean  those  who  would 
be  heirs  of  real  estate.  Fabeus  v.  Fabens, 
141  Uass.  395,  5  N.  E.  650.  And  in  several 
recent  decisions  It  has  been  held  that  these 
words,  when  there  Is  nothing  in  the  will  to 
show  a  different  Intention,  include  a  hus- 
band or  wife  as  a  statutory  heir,  under  the 
provisions  of  St  1880,  c.  211,  now  Pub.  St 
c.  124,  S  3.  Lavery  v.  Bgan.  143  Mass.  389, 
0  N.  E.  747;  Llncobj  v.  Perry.  149  Mass. 
8G8,  21  N.  E.  671;  Proctor  v.  Clark,  154  Mass. 
45,  27  N.  E.  673.  This  construction,  how- 
ever, will  yield.  If  the  whole  will  shows  a 
different  fntentlon.  Lawrence  v.  Crane,  158 
Mass.  392,  33  N.  E.  605.  The  words  in  tbe 
present  will  which  present  this  question  most 
distinctly  are  found  in  tbe  provision,  "That 
Is  to  say,  as  the  children  of  the  said  Na- 
thaniel shall  decease  successively,  a  propor- 
tion of  the  fund  is  to  be  distributed  among 
the  children  or  legal  representatives  of  each 
child  BO  dying."  One  of  Nathaniel's  children 
died,  viz.  a  son,  leaving  a  widow,  but  no 
child.  It  is  bis  share  respecting  which  the 
question  arises.  Since  he  left  no  children* 
the  words  "among  the  children"  have  no  di- 
rect application,  and  we  need  not  determine 
how  it  would  be  if  there  were  children.  Tbe 
words  "legal  representattveB,"  as  used  bere^ 
clearly  do  not  refer  to  the  executors  or  ad- 
ministrators of  a  child  BO  dying,  and  mnst 
therefore  bare  reference  to  those  who  would 
succeed  to  their  property,  either  real  or  per- 
sonal. See  In  re  Bates,  159  Mass.  2B2,  34 
N.  E.  266;  Eager  t.  Whitney,  163  Mass.  463; 
40  N.  E.  1046.  These  words  do  not  control 
the  meaning  which  would  otherwise  be  given 
to  the  words  "heirs  at  law."  On  the  whole, 
the  conclusion  to  which  we  hare  come  !■ 
that  this  case  must  fall  within  the  rule  ot 
Lavery  v.  Eagan  and  the  later  cases,  and 
that  the  widow,  ,by  virtue  of  the  statute,  li 
an  heir  to  the  amount  of  $5,000,  and  no 
more.  Proctor  Clark,  154  Maaa,  40^  STT 
N.  B.  673.  Decree  accordingly. 


(167  Ubbs.  434) 
COMMONWEALTH  v.  CROWLEY  et  aL 
(Supreme  Judicial  Court  of  Maasachosetts, 
Suffolk.  Jan.  12,  1897.) 
AssAUiT  WITH  Intent  to  Btbal— Indictmiht— 

EVIDBNCB — BeSTESCB. 

1.  An  Indictment,  under  Pub.  St  e.  202,  I  26, 
for  assault  with  Intent  to  steal  from  a  buudinf^ 
etc.,  need  not  allege  the  ownership  of  the  Koods 
intended  to  be  stolen. 

2.  Where  witness  has  testified  that  a  certain 
defendant  struck  him,  it  ia  not  error  to  permit 
the  witness  to  be  asked  how  he  knew  sndi 
fendant  struck  him.  or  what  such  defiant  was 
doing  when  witness  turned  around. 

3.  In  a  prosecution,  nndor  Pub.  Bt  e.  202, 1 2^ 
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for  assault  with  Intent  to  steal  from  a  bnilding, 
etc.,  eridenoe  as  to  the  property  claimed  to  have 
been  stolen  is  admisBible. 

4.  A  conTiction  for  assault  may  be  had  tmder 
an  iudictiaent  for  assault  with  intent  to  steal 
from  a  building.   Pub.  St.  c  202,  §  26.  ' 

5.  Pub.  St  c.  202,  S  26,  providing  for  the 
punishment  of  peraoDS  committing  aa  assault 
with  intent  to  steal  from  a  building,  etc.^  does 
uot  create  such  an  offeim  as  "assault  with  in- 
tent to  commit  larceny." 

6.  On  couTictioQ  for  an  "assault  with  intent 
to  commit  larceny,"  on  a  trial  lor  assault  with 
intent  to  steal  from  a  bnilding,  defendant  should 
only  be  sentenced  for  assault. 

Appeal  from  superior  court;  SufE(^  county. 

One  Crowley  and  others  were  convicted  of 
a  crime,  and  appeal.  Modified. 

F.  F.  BuUlran  and  Joseph  M.  SulUran,  for 
appellants.  John  D.  McLaughlin,  Second 
AsBt  Dlst  Atty.,  for  the  Commonwealth. 

AliliEN,  J.  1.  The  motion  to  quasb  was 
rightly  OTerruled.  The  Indictment  contains 
a  valid  charge  of  assault  and  battery.  As 
an  Indictment  under  Pub.  St.  c.  202,  i  20,  it 
need  not  aver  the  ownership  of  the  goods 
intended  to  be  stolen  (see  Com.  t.  Moore,  130 
Mass.  45);  and  In  other  respects  an  indict- 
ment substantially  similar,  though  open  to 
criticism,  was  held  sufflclent,  In  Com.  t. 
Holmes,  165  Mass.  467,  43  N.  E.  189. 

2.  The  witness  Lord  bavlng  testified  that 
the  defendant  Crowley  struck  him,  there 
was  no  valid  objection  to  the  questions, 
"How  do  you  know  It  was  Crowley  that 
struck  you?"  and  "What  was  Crowley  doing 
when  yon  turned  around?"  This  objection 
appears  to  have  been  founded  upon  tbe  lan- 
guage of  the  court  In  Com.  v.  Phillips,  162 
Mass.  504,  39  X.  B.  100,  but  In  that  case  the 
witness  had  not  named  the  defendant. 

8.  Tbe  evidence  as  to  the  property  said  to 
have  been  stolen  was  competent;  upon  the 
charge  of  the  offense  under  Pub.  St.  c  202,  S 
26. 

4.  The  verdict  of  the  jury  was  properly  re- 
ceived and  recorded.  The  pmpose  of  direct- 
ing the  Jury  to  put  In  writing  the  result 
-which  they  had  agreed  upon  was  to  enable 
the  court  to  see  that  their  verdict,  aa  orally 
announced,  conformed  to  what  they  had 
agned  upon  before  their  separation.  In 
their  writing  tbe  jury  did  not  use  the  word 
"count"  In  Its  technical  sense.  Since  the  In- 
dictment contained  but  one  count,  it  is  ob- 
vious that  they  used  It  as  meaning  "of- 
fense," and  that,  having  reference  to  the  In- 
structions which  had  been  given,  they  meant 
to  express  that  the  defendants  Crowley  and 
Green  were  guilty  of  an  assault  with  Intent 
to  commit  larceny,  and  guilty  of  assault  and 
battery.  Com.  v.  Walsh,  132  Mass.  8. 

5.  The  defendants  were  acquitted  of  the 
full  offense  with  which  tbey  were  charged, 
under  Pub.  St.  c.  202,  |  26,  aoA  no  question 
as  to  the  sufficiency  of  the  evidence  to  sup- 
port  the  charge  of  that  offense  Is  now  open. 

6.  The  defendants  requested  the  court  to 
rule  that  the  only  offense  charged  In  the  In- 


dictment WHS  assault  with  Intent  to  com- 
mit larceny,  and  therefore  they  have  no 
ground  of  complaint  because  the  court  al- 
lowed the  jury  to  return  a  verdict  of  guilty 
of  an  offense  so  described,  and  no  exception 
on  this  ^und  was  taken.  It  appears  by 
the  record  that  the  defendants  were  sen- 
tenced **for  their  offense  of  an  assault  with 
Intent  to  commit  larceny,"  but  execution  of 
the  sentences  was  stayed  because  the  court 
had  some  doubt  whetha:  the  sentences 
should  stand.  The  defendants  do  not  take 
tbe  point  that  there  is  no  such  offense  as 
assault  and  battery  with  Intent  to  commit 
larceny,  but  we  know  of  none.  It  Is  not  an 
offense  under  Pub.  St.  c.  202,  S  26,  to  com- 
mlt  an  assault  uid  battery  with  intent  to 
commit  larceny,  without  more;  that  is.  It 
must  also  be  done  "for  the  purpose  of  steal- 
ing from  a  building,  bank,  safe,  vault,  or 
other  depository  of  money."  So  far  aa  we 
are  awai^  the  offense  of  assault  and  bat- 
tery with  Intent  to  commit  larceny,  without 
more.  Is  not  punishable,  as  a  distinct  offense, 
under  any  statute  of  this  commonwealth,  or 
at  common  law.  The  words  *SvItb  Intent 
to  commit  larceny"  are  merely  matter  of 
aggravation  of  the  assault  and  battery,  not 
in  the  sense  of  making  a  distinct  offense, 
but  only  as  Influencing  the  discretion  of  the 
CO  art  In  fixing  the  sentence.  Com.  v.  Flsch- 
blatt,  4  Mete.  (Mass.)  854,  356:  Com.  t.  Ken- 
nedy, 131  Mass.  584;  2  BIsh.  New  Crim. 
Law,  i  43!.  The  statute  which  comes  nearest 
to  creating  an  offense  of  assault  with  Intent 
to  commit  larceny  is  Pub.  St.  c.  202,  S  25; 
but  In  that  a  different  offense  Is  described, 
namely,  an  assault  "with  force  axiA  Tlidence 
and  with  Intent  to  rob  or  steal."  This  means 
actual  violence,  as  distlngnlabed  from  mere- 
ly constructive  force  and  arms,  and  It  would 
seem  that  the  Intent  must  be  to  steal  from 
the  person.  An  offense  which  Involves  ac- 
tual violence  is  not  well  charged  by  the  use 
merely  of  the  words  "with  force  and  arms." 
See  Com.  v.  Humphries,  7  Mass.  212;  Com. 
V,  CUfford,  8  Cusb.  215,  218:  Com.  v.  Shat- 
tuck,  4  Gush.  141;  2  BIsh.  Cr.  Proc.  $S  8T1- 
380,  300;  2  BIsh.  Cr.  Law,  §§  507,  1167.  It  Is 
not  Intimated  on  the  part  of  the  government 
that  this  Indictment  would  be  good  aa  a 
charge  under  section  25.  Nor  can  the  In- 
dictment be  supported  as  a  charge  of  an 
attempt  to  commit  the  graver  offense,  under 
Pub.  St  c.  210,  S  8.  A  charge  of  an  attempt 
must  be  set  forth  In  direct  terms.  Com.  v. 
BoosneU,  143  Mafis.  32,  37,  8  N.  B.  747,  and 
cases  there  cited.  The  defendants  should  be 
sentenced  only  for  assault  and  battery.  This 
offense  was  well  charged,  and  they  may  be 
sentenced  for  It,  although  acquitted  of  the 
full  offense  charged  In  the  Indictment  Com. 
V.  Kennedy,  131  Mass.  584;  Com.  v.  Dele- 
han,  148  Mass.  254,  19  N.  B.  221.  Of  course, 
the  circumstances  of  aggravation  m&y  be 
considered,  but  we  cannot  know  that  the 
sentence  would  be  the  same.  So  ordered. 
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(i<7  Mass.  332) 

8T0NB  et  aL  T.  PILLSBURT  et  aL 
(Sujfreme  Judicial  Court  of  MaaBaehuBetti. 
Suffolk.  Jan.  %  1887.) 

OOTBKANTB  —  Building   Rsbtkictiohs  —  Expert 
Tbstimont. 

1.  Tbe  use  ot  a  dwelling  house  as  an  aaylnm 
Id  which  to  treat  patioits  for  the  liquor,  opium, 
tobacco,  and  morphine  habits  is  not  a  Tiolation 
of  a  provision  in  the  deed  thereof  that  "no 
builJuig  other  than  one  single  dwelling  house 
*  *  *  shall  be  erected,  placed,  or  maintained 
on  aald  lot."  since  doubts  should  be  resolved  in 
favor  of  the  grantee,  when  the  meaning  la  not 
plain. 

2.  Evidence  as  to  tbe  meaning  amon|[  renl- 
estate  men  of  "single  dwelling  house"  is  mrom- 
petoit  to  prove  the  sense  in  which  It  was  used 
or  persons  not  real-estate  men. 

RepOTt  from  supi-eme  judicial  court,  Suf- 
folk county;  John  Lathrop,  Judge. 

Bill  by  Joseph  Stone  and  others,  as  trus- 
tees, under  the  will  of  Edward  C.  Harris, 
against  Charles  J.  Plllsbury  and  others,  to 
restrain  tbe  defendants  from  conducting  a 
gold-cure  Institute  in  a  house  formerly  the 
homestead  of  tbe  deceased,  and  purchased 
of  him  by  defendants  by  a  deed  providing, 
among  other  things,  that  "this,  conveyance 
la  made  subject  to  the  restriction  that  un- 
til Januai^  1,  1000,  uo  building  other  than 
one  single  dwelling  house,  to  coat  not  less 
than  six  thonaand  (6,000)  dollars,  and  tbe 
structures  usually  appurtenant  thereto,  in- 
cluding a  private  stable,  shall  be  erected, 
placed,  or  maintained  on  said  lot" 

Gaston  &  Snow,  for  plaintiffs.  Gbarlee  EL 
Hellier,  for  defendants. 

ALLEN  J.  The  defendants  contend,  In 
the  Srst  place,  that  the  restriction  was  not 
intended  to  apply  to  tbe  house  already  upon 
the  lot,  but  only  to  houses  which  might  be 
built  in  the  future.  If  this  were  bo,  the 
plaintiffs  would  be  without  remedy  if  tbe 
bouse  were  to  be  considerably  changed  in 
its  interior  construction,  and  converted  into 
an  hotel  for  transient  guests,  a  public  eat- 
ing house,  a  liquor  shop,  or  a  factory.  We 
should  be  slow  to  give  this  construction  to 
the  deed.  But,  on  other  gi-ounds,  we  do 
not  see  our  way  clear  to  give  to  the  plain- 
tiffs the  relief  which  they  seek.  The  house 
was  built  and  occupied  as  a  single  dwelling 
house  by  its  original  owner.  Since  then  It 
has  not  been  altered  In  construction,  either 
inside  or  outside.  So  far  as  its  physical 
construction  goes,  It  remains  a  single  dwell- 
ing house.  We  do  not  determine  whether 
any  possible  change  In  the  manner  of  Its 
use  would  be  a  violation  of  the  restriction. 
It  might,  for  example,  be  wholly  given  up 
as  a  residence,  and  used  only  for  some  pur- 
pose of  trade.  But  Its  use  as  a  residence 
continues,  with  some  approach,  also,  to- 
wards a  use  as  a  private  hotel  or  a  pri- 
vate hospital.  The  words  of  tbe  restric- 
tion are  not  very  strong.  They  do  not  say 
that  no  building  upon  the  granted  land 
■hall  ba  cued  lor  any  other  purpose  thaa 


as  a  private  residence  for  a  single  fam- 
ily, wlthout'boarders,  or  even  that  no  build- 
ing shall  be  used  otherwise  than  as  a  sin- 
gle dwelling  bouse.  Tbe  provision,  omit- 
ting words  not  now  material,  is  that  no 
building  other  than  one  single  dwelling 
house  shall  be  maintained  on  said  lot 
Physically  speaking,  no  other  building  is 
maintained  there.  No  doubt  the  present 
use  is  such  as  might  reasonably  have  been 
provided  against  if  it  had  been  anticipated. 
But  the  words  are  not  plain.  While  a  rea- 
sonable construction  Is  to  be  given  to  them, 
doubts  are  to  be  resolved  in  favor  of  the 
grantee  in  the  deed.  SaltonstaU  v.  Proprie- 
tors of  Long  Wharf,  7  Cush.  196,  'JOl;  SI- 
monds  v.  Wellington,  10  Cush.  313;  Thaj' 
er  T.  Payne,  2  Cush.  327,  3»1;  Johnson  t. 
Jordan,  2  Mete.  (Mass.)  234,  240;  Amidon 
T.  Harris,  113  Mass.  59,  OS;  Grubb  v.  Grubb, 
101  Pa.  St  11.  In  some  decided  cases  the 
limitation  upon  the  use  of  the  building  baa 
been  clearly  expressed.  Of  these,  Dorr  v. 
Harrahan,  101  Mass.  531,  Is  an  example. 
In  Gillis  T.  Bailey,  21  N.  H.  149,  the  llmitnr 
tlon  upon  the  use  was  clearly  to  be  infer- 
red from  the  detailed  recital  of  the  object 
of  Imposing  the  restriction.  In  the  present 
case  the  inference  Is  less  clear,  and  the 
building  itself  being  maintained  as  a  single 
dwelling  house,  without  structural  change, 
we  are  unable  to  say  that  the  introduction 
of  the  use  which  la  described  is  a  violation 
of  the  restriction.  See  Hutchinson  t.  tH- 
rlch,  145  111.  336.  34  N.  B.  556. 

The  evidence  as  to  the  meaning  of  "sin- 
gle dwelling  house"  among  real-estate  men 
was  rightly  excluded;  it  being  limited  to  a 
particular  class,  which,  so  far  as  appears, 
did  not  include  the  original  or  subsequent 
purchasers  of  this  property.  Decree  af- 
firmed. 


(167  Mass.  338) 
BONNEMORT  t.  OTLL  et  aL 

(Supreme  Judidal  Court  of  Massachusetts. 
Norfolk.  Jan.  8,  1897.) 

WiLU— FaOUTB— KkVI  ■  W— JUBHDICTIOir— 

Parties. 

1.  Where  a  nonresident,  appealing  with  others 
from  a  probate  decree,  dies  pending  the  appeal, 
a  subsequent  decree,  on  appeal,  allowing  pro- 
bate, will  bind  all  the  decedent's  leprefleotatives, 
even  minors,  though  no  dtatlcu  is  served  od 
them,  where  they  have  actual  notice  of  the 
pendency  of  the  appeal,  and  their  intereirts, 
thoURh  they  were  not  parties,  have  been  fully 
protected. 

2.  It  is  not  essential  that  all  persons  iotemt- 
ed  in  the  probate  of  a  will  Bhotild  be  before  the 
court,  in  order  to  confer  on  it  jurisdiction  to 
render  a  final  decree  allowing  probate  of  the 
will. 

Exceptions  from  supreme  Judicial  court; 
Charles  Allen,  Judge. 

Petition  by  one  Gill  and  others  against  one 
Ronnemort  executor,  for  vacation  of  a  de- 
cree allowing  the  probate  of  a  will,  and  for 
a  retrlaL   From  a  ruling  denying  Ulelr  pe- 
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tltlon,  petitioners  bring  exceptlona.  Excep- 
tions oTerruled. 

WlUlam  H.  Baker,  for  petitioners.  James 
E.  Cotter  and  Gharles  F.  Jenn^,  for  execu- 
tor. 

KNOWLTON,  J.  The  petitioners  are  ex- 
ecutors of  the  will  of  Mary  E.  Metcalf,  late 
of  Orange,  N.  J.,  and  her  two  minor  chil- 
dren, who  appear  by  their  father,  as  next 
friend.  The  children  are  the  sole  legatees 
and  devisees  under  her  will.  Mary  E.  Met- 
calf was  one  of  nine  nephews  and  nieces  of 
Howard  Gill,  who  all  appealed  from  the  de- 
cree of  the  probate  court  admitting  to  pro- 
bate the  last  will  and  testament  of  said 
Gill.  "While  their  appeal  was  pending  in 
this  court,  she  died,  and  afterwards,  without 
the  Issuing  of  any  notice  or  citation  to  her 
minor  children,  who  lived  In  New  Jersey, 
or  to  her  executor,  the  case  proceeded  to 
trial  upon  the  appeal  of  the  other  eight  ap- 
pellants, whose  interests  were  Identical  with 
hers,  and  the  will  was  proved  and  allowed 
In  this  court  John  Gill,  one  of  the  present 
petitioners,  was  one  of  the  appellants,  and, 
on  his  personal  account,  was  a  party  to  the 
proceedings  until  the  final  decree.  Before 
the  trial  he  had  been  appointed  executor  of 
the  will  of  said  Metcalf  In  New  Jersey,  but 
he  did  not  assume  to  represent  her  estate 
In  the  appellate  proceedings  here.  Her  will 
has  never  been  proved  in  this  commonwealth. 
The  petitioners  asked  the  court  to  vacate 
the  decree  allowing  the  will  of  Howard  Gill, 
and  to  permit  them  to  try  the  appeal  taken, 
by  said  Metcalf  In  her  lifetime,  and  they 
requested  the  court  to  rule  that  upon  these 
facts  they  were  entitled  to  try  the  appeal 
as  If  the  decree  allowing  the  will  had  not 
been  made.  Their  exception  to  the  refusal 
of  the  Judge  so  to  rule  presents  the  only 
question  In  the  case.  Their  contention  Is,  in 
substance,  that,  if  one  of  several  appellants 
In  such  a  case  dies,  the  court  has  no  Juris- 
diction to  go  on  and  adjudicate  upon  the 
question  whether  the  alleged  will  shall  be 
allowed,  without  issuing  a  formal  hotlce  or 
citation  to  the  representatives  of  the  deceas- 
ed appellants,  notwithstanding  that  they  are 
not  residents  of  the  commonwealth,  and  that 
they  have  actual  knowledge  of  the  pendency 
of  the  appeal,  and  do  not  desire  to  appear 
to  prosecute  it.  The  executor  of  the  deceas- 
ed appellant's  will  had  as  much  authority 
to  appear  and  ask  to  be  admitted  to  prose- 
cute this  appeal  before  the  trial  as  he  has 
now.  He  knew  ail  the  facts,  and  It  Is  not 
to  be  supposed  that  his  efforts  to  prevent 
the  allowance  of  the  will  at  the  trial 
would  have  been  greater  or  more  effec- 
tual If  he  had  appeared  in  his  representa- 
tive capacity  than  they  were  while  he 
was  acting  for  himself.  It  can  hardly  be 
doubted  that  the  father  and  next  friend  of 
the  Infant  petitioners  knew  of  the  pendency 
of  bis  wife's  appeal  at  the  time  of  her  death, 
and  was  aware  of  the  subsequent  proceed- 
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Ings  In  which  her  executor  was  personally 
a  participant.  If  he  had  wished  to  have 
his  children  represented  at  the  trial,  be  had 
the  same  right  then  as  now  to  appear  as 
their  next  friend.  The  contention  of  the 
petitioners  Is  founded  on  a  mistaken  concep- 
tion of  the  relations  of  the  heirs  of  the  de- 
ceased person  to  the  question  whether  the 
instrument  shall  be  allowed  as  his  will.  All 
his  next  of  kin  are  Interested  in  the  ques- 
tion, but  no  one  of  them  Is  a  necessary  par- 
ty to  the  proceedings  to  determine  it.  The 
law  does  not  require  that  a  personal  notice 
shall  be  given  to  any  one  of  them.  Laugh- 
ton  V.  Atkins,  1  Pick.  535-^7;  Lorlng  v. 
Steinemap,  1  Mete.  (Mass.)  2M-208;  Marcy 
T.  Marcy,  6  Mete.  (Mass.)  360-368;  Crippen 
V.  Dexter,  13  Gray,  330-334;  Arnold  v. 
Sabin,  1  Gush.  525-530.  Under  the  rules  of 
court,  in  ordinary  practice,  a  general  notice 
Is  given,  which  Is  sufficient  to  Justify  final 
proceedings,  even  if  In  fact  It  fails  to  reach 
some  of  the  persons  Interested.  If  some  of 
the  heirs  are  infants,  Idiots,  or  Insane  per- 
sons, their  disqualification  does  not  deprive 
the  court  of  its  power  to  proceed  without 
them.  Parker  v.  Parker,  11  Cush.  519-524; 
Wells  V.  Child,  12  Allen,  330;  Schultz  v. 
Schultz,  10  Grat.  358.  The  decree  of  the 
court  admitting  the  will  to  probate  is  in  the 
nature  of  a  Judgment  in  rem,  which  estab- 
lishes the  will  against  all  the  world.  Any 
person  interested  may  make  himself  a  party 
to  the  proceedings  by  applying  to  the  proper 
tribunal,  and  he  is  forever  bound  by  the  de- 
cree, whether  he  Is  in  fact  a  party  or  not. 
Crippen  v.  Dexter,  13  Gray,  330-332;  Brig- 
ham  V.  Fayerweather,  140  Mass.  411,  6  N. 
E.  265;  Bogardus  v.  Clark,  4  Paige,  623-626; 
Tompkins  v.  Tompkins,  1  Story,  547-558, 
Fed.  Gas.  No.  14,091;  Woodruff  v.  Taylor, 
20  Vt.  65;  Wills  V.  Spragglns,  3  Grat.  555. 
In  re  Storey's  WiU,  20  111.  App.  183.  After 
an  appeal  is  taken,  as  was  done  In  this  case, 
by  several  persons,  the  case  is  not  like  an 
ordinary  adversary  proceeding  Inter  partes 
at  common  law,  in  which  the  original  parties 
or  their  representatives  must  be  before  the 
court  In  order  that  a  valid  judgment  may  be 
rendered  for  or  against  them.  If  one  of  the 
appellants  dies  or  withdraws  his  appeal,  the 
case  must  go  on  to  final  adjudication,  not- 
w^lthstandlug  his  absence.  In  case  of  his 
death  his  legal  representatives,  if  his  Inter- 
est survives,  and  If  his  death  comes  to  the 
knowledge  of  the  court,  should  be  given  an 
opportunity  to  come  in  and  prosecute  the  ap- 
peal, but  no  formal  notice  or  citation  Is  ab- 
solutely necessary.  It  Is  enough  If  the  court 
is  satisfied  that  they  know  of  the  appeal, 
and  do  not  desire  to  prosecute  it,  or  that 
their  interests  are  In  some  way  fully  pro- 
tected. What  Justice  requires  In  the  way 
of  notice  or  information  Is  a  qucsHon  for 
the  discretion  of  the  court  in  each  case. 
The  probate  of  a  will  should  not  be  unrea- 
sonably delayed  on  account  of  the  death  of 
an  appellant  who  leaves  no  heir  or  repre- 
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Bentatlve  wltbln  the  commonwealth.  This 
Tiew  Is  supported  hj  analoglea  in  other  pro- 
visions of  the  statutes.  By  Pub.  St  c.  156, 
{  9,  one  who  omits  to  claim  or  prosecute  an 
appeal  In  a  probate  proceeding,  without  de- 
fault on  his  part,  can  be  permitted  to  pros- 
ecute his  appeal  only  when  Justice  requires 
a.  revision  of  the  case.  So  a  court,  upon 
petition,  will  exercise  Its  Inherent  power  to 
revise  a  decree  only  when  Justice  clearly  re- 
quires It  Waters  v.  Stlckney,  12  Allen,  1; 
Gale  V.  Klckerson,  144  Mass.  415,  11  N.  B. 
714.  Bxceptlons  overruled,  and  decree  af- 
tinned. 

a«  ind.  m) 

SMITH  V.  PABKI1B.1 
(Supreme  Oonrt  of  Indiana.    Jan.  1^  1897.) 

PLBADINO — COMPLAIKT— MbABURB  OF  DlHAQBS— 

Corporation  CoNTRAcra— Riohts 

or  STOCKHOLDBRli, 

1.  A  complaint  for  damages  by  reuon  of  fraud 
In  failing  to  furnish  money  to  carry  on  a  boai- 
ncM  accordiDg  to  promise  is  defectire  where  It 
falls  either  to  allege  that  wheo  defendant  made 
the  promises  he  did  not  intend  to  fulfill  them,  or 
to  state  facta  from  which  snch  intention  can  be 
inferred. 

2.  A  complaint  for  frand  In  faUlng  to  famish 
money  according  to  promise  states  no  facts  fr6m 
which  damages  can  be  measured,  where  it  omits 
to  state  the  rate  of  interest  defendant  was  to 
receive,  and  what  plaintiff  conld  have  procured 
money  for  in  the  market  'since  the  difference  Is 
the  measure  of  damage. 

&  A  stockhotdw  has  no  right  of  action  on  a 
contract  made  between  himself  and  another  as 
promoters  of  the  corporati<m,  where  the  contract 
mos  to  the  corporation,  and  wsa  adopted  by  It 
after  organisation. 

Appeal  from  circuit  court  Hmdricks  coim- 
ty;  John  V.  Hadley.  Judge. 

Action  t^^  William  Smith  against  James  O. 
Parker  tor  fraud.  There  was  a  Judgment 
tn  defendant  and  idalntiff  appeals. 

8.  H.  Shepard  and  Brill  A  Harvey,  for  ap- 
pellant Hogate  <fc  Clark,  fbr  appellee. 

UcOABE,  J.  The  drcnlt  court  sustahiea  a 
sevenl  demurrer  to  each  itf  the  two  para- 
graphs of  the  complaint  for  want  of  suffi- 
cient facta,  and  the  plaintiff  refusing  to 
amend  or  plead  further,  and  standing  up- 
on  his  compliant  the  court  rendered  Judg- 
ment for  the  defendant 

The  substance  of  the  first  paragraph  of  tbe 
complaint  Is  as  follows:  The  plaintiff  complains 
of  the  defendant  and  says:  That  on  March  9, 
1880,  he  obtained  letfers  patent  of  the  United 
States  for  an  Improrement  In  flonr  scoops 
and  sifters.  That  afterwards,  on  April  26, 
1887,  Elmer  B.  Smith  (a  son  of  this  plain- 
tiff), Alfred  Welshans,  Ellsha  EL  Hall,  and 
Chester  F.  Hall  mrganlxed  a  corporation  nn- 
Aer  the  laws  of  Indiana  for  the  purpose  of 
manufacturing  and  selling  floor  scoops  and 
sifters,  strainers,  etc.  That  the  capital  stock 
of  said  company  was  fixed  at  ^000.  After^ 
wards  said  company,  which  had  adopted  the 
name  of  the  Smith  Manufacturing  Company, 
made  a  contract  with  plaintiff,  whereby  it 
SBshaarlng  dtnial. 


was  agreed  that  th9  said  comiiany  should 
have  the  right  to  manufacture  flour  sco(^s 
and  sifters  and  other  articles,  under  the  said 
letters  patent  so  Issued  to  this  plaintiff,  and 
as  a  compensation  for  sucb  right  and  license 
the  company  agreed  to  and  did  issue  to  this 
plaintiff  paid-up  stock  In  said  company  of 
one-foarth  of  the  capital  stock  of  said  com- 
pany, and  by  such  agreement  was  to,  and  did 
thereafter,  nntU  as  otherwise  hereinafter 
stated,  pay  to  this  plaintiff,  as  a  royalty  on 
each  and  ev^  article  made,  or  parts  there- 
of made,  under  said  letters  patent  one  cent 
each  on  flour  scoops  and  sifters,  strainers, 
etc.  That  the  Smith  Manufacturing  Com- 
pany commenced  doing  business  immediate- 
ly after  such  contract  and,  although  said 
company  had  limited  means  and  small  capi- 
tal, It  succeeded  In  building  up  a  la^  and 
rapidly  growing  business,  and,  but  for  said 
limited  means,  would  have  been  able  to  have 
greatly  enlarged  its  business;  and  thus  mat- 
ters stood  until  about  the  Ist  of  July,  1888, 
when  tbe  defendant  seeing  the  business  was 
a  prosperous  one,  and  desiring  to  get  control 
of  tbe  same,  purchased  the  shares  of  capital 
stock  owned  by  said  W^hans  and  the  two 
Halla.  At  the  time  of  said  purchase  plain- 
tiff Individually  owned  tools  used  In  said 
business  of  the  value  oi  9400.  That  plain- 
tiff had  owing  to  blm  on  a  contract  for  manu- 
facturing said  articles  for  said  company  the 
further  sum  of  $600.  That  when  said  de- 
fendant had  purchased  said  shares  of  stock, 
and  got  an  Insight  Into  its  business,  he  rep- 
resented to  this  plaintiff  that  he  (defendant 
had  plenty  of  means,  and  could  command 
mon^  In  sufficient  quantity  to  run  said  busi- 
ness upon  a  large  scales  and  thereupon  de- 
fendant faisefy  and  fraudnlenUy  represaited 
to  plaintiff  that  If  plaintiff  would  consmt 
to  tbe  fbrmation  of  a  new  company,  and 
would  assign  his  mid  patent  to  said  new 
company  absolutely,  and  forego  his  ^laln- 
tifTs)  rights  to  royalties  on  articles  mana- 
factured  under  said  patent  and  would  pat 
In  said. tools  and  materials  then  on  hand, 
and  release  his  claim  for  mon^  due  on  said 
contnmt  with  said' old  compaiqr,  they  would 
form  and  organize  a  new  company  nnAer  the 
name  of  the  William  Smith  Company  of  Dan- 
ville, Ind.;  and,  if  that  was  done,  def«idant 
could  and  would  furnish  the  new  company 
with  all  the  mon^  It  might  require  to  niake 
U  a  large  and  prosperotw  business;  and  this 
plaintiff  having  but  little  means,  and  being 
desirous  of  increasing  said  business,  and  re- 
lying upon  the  representations  of  said  de> 
fendant  and  fully  believing  that  said  de- 
fendant would  furnish  said  new  company 
means  In  abundance  to  run  such  business 
upon  a  large  scale,  and  thereupon  idalntift 
at  the  ^>eclat  Instance  and  request  of  said 
defendant  Joined  In  the  organisation  ot  the 
William  Smith  Company  of  Danville,  In(L, 
as  a  corporation  under  the  laws  of  the  state 
of  Indiana  with  a  capital  stock  of  flO^OOQ^ 
of  which  f 2,000  was  Issued  to  plaintiff,  and 
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defendant  recelred  «f  snch  capital  stock 
000.  Thereupon  plaintiff,  relying  upon  said 
representations,  did.  on  July  7,  188S,  assign 
bis  said  letters  patent  to  said  William  Smith 
Company.  That  immediately  after  such  new 
company  had  been  organized,  defendant  In- 
duced Frederick  Neiger  to  purchase  $1,000 
of  said  stock  and  Mrs.  Dempsey  $1,000,  a 
Mr.  Crabb  $5,000,  and  a  Mr.  Ferree  $50. 
Said  Crabb  was  then  and  there  the  father- 
in-law  of  said  defendant,  and  said  Ferree 
was  a  brother-in-law;  so  that  In  the  family 
of  said  defendant  there  was  a  controlling  in- 
terest tn  said  cnpltal  stock  of  said  new  com- 
pany. And  that  at  the  first  annual  meeting 
of  the  stockholders  of  said  company  this 
plaintiff  was  purposely  omitted  from  the  di- 
rectory of  said  company,  and  the  said  family 
combination  took  possession  of  all  the  prin- 
cipal official  situations  In  said  new  compa- 
ny, and  thereafter  controlled  and  managed 
the  said  affairs  of  said  new  compajiy,  built  a 
factory  on  credit,  bought  other  patents  on 
royalty,  and  ran  things,  as  far  as  possible,  on 
credit;  yet,  notwithstanding  the  business 
was  making  money,  and  doing  a  prosperous 
business,  by  reason  of  the  expense  of  tak- 
ing in  other  manufactures,  and  by  the  mis- 
management of  said  defendant,  Parker,  and 
his  failure  to  furnish  money  of  his  own  to 
put  into  the  business,  said  new  company  be- 
came Insolvent  Defendant  found.  Id  the 
course  of  the  management  of  the  business, 
that  said  patents  were  valuable,  and  he  de- 
termined to  wreck  said  company,  and  be- 
come the  sole  iwssessor  of  said  patents,  and 
to  that  end  he  studiously,  fraudulently,  and 
persistently  refused  to  put  In  any  money  to 
run  said  business,  but  In  every  possible  way 
sought  by  withholding  his  money  to  so  em- 
barrass said  business  as  would,  and  finally 
did,  result  In  the  dlsaatw  to  said  business  of 
said  company.  Afterwards,  at  the  March 
term  of  the  Hendricks  circuit  court  for  1890, 
nld  Parker  and  othezB  filed  In  said  court  a 
p^ltlon  for  a  receiver  of  said  new  compai^; 
and  said  Parker,  Ity  virtue  thereof,  had  said 
bnslneea  sold  a  receiver,  and  said  de- 
fendant, Paifeer,  became  the  purchaser  of 
the  assets  of  said  company,  and  the  owner 
of  said  letters  patait  And  plaintiff  says 
tiiftt  reason  of  said  wrongful  and  fraudu- 
lent conduct  ot  said  defendant,  the  plalnUff 
bas  been  deprived  of  said  patent,  which  was 
and  is  valtmble,  and  the  use  and  ben^t 
thereof;  has  lost  bis  tools  and  materials  so 
put  In,  and  mon^  so  owing  to  said  plaintiff 
by  Bald  M  company,  and  Is  damaged  there- 
}>y  In  the  sum  of  $60,000;  wherefore  etc; 

The  tbeoi7  of  this  pararraph,  as  counsd 
im  both  sides  agrees  is  an  action  for  dam- 
mgui  caused  by  fraud.  It  is  contended  by 
the  appdlec^  connseii  In  support  of  the  rul- 
ing of  the  court  below  that  the  fraud  or 
mlsreiMresentatlon  which  affords  a  ground 
of  action  for  damages  must  be  as  to  an  ex- 
isting fact  or  facts.  And  hence  It  Is  ar- 
gued that,  as  the  principal  wrong  complain- 
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ed  of  was  appellee's  failure  to  furnish  the 
money  to  run  the  business  of  the  new  com- 
pany, It  does  not  amount  to  actionable  fraud. 
Appellant's  counsel  seek  to  avoid  this  con- 
tention by  urging  that  an  action  for  dam- 
ages arising  out  of  a  misrepresentation  may 
be  maintained  In  respect  to  a  fact  to  trans- 
pire In  the  future  if  founded  on  promises 
that  the  defendant  never  intended  to  ful- 
fill. They  quote  a  portion  of  a  section  of 
Sutherland  on  Damages.  But  the  whole 
section  reads  as  follows:  "To  entitle  a  par^ 
tj  to  maintain  an  action  for  deceit  by  means 
of  false  representations,  he  must,  among 
other  things,  show  that  the  defendant  made 
false  and  fraudulent  assertions  In  regard  to 
some  fact  or  facts  material  to  the  transac- 
tion In  which  he  was  defrauded,  by  means 
of  which  he  was  induced  to  enter  Into  It 
The  misrepresentation  must  relate  to  al- 
leged facts,  or  to  the  condition  of  things  as 
then  existent  It  is  not  every  misrepresen- 
tation relating  to  the  subject-matter  of  the 
contract  which  will  render  It  void,  or  en- 
able the  aggrieved  party  to  maintain  an  ac- 
tion for  deceit  It  must  be  as  to  matters 
of  fact  substantially  affecting  his  interests, 
not  as  to  matters  of  opinion,  Judgment 
probability,  or  expectation.  Representa- 
tions made  in  respect  to  a  fact  to  transpire 
In  the  future  mast  be  a  mere  promise  or 
opinion,  and  will  not  of  themselves  support  an 
action  for  fraud,  though  a  party  may  be  lia- 
ble for  fraud  by  obtaining  property  on 
promises  which  he  never  Intends  to  fulflU." 
Suth.  Dam.  (2d  Ed.)  S  1167.  There  Is  no 
allegation  In  the  paragraph  In  question  that 
the  appellee,  when  he  made  the  allied 
promises,  never  Intended  to  fulfill  them. 
Nor  is  there  anything  tn  the  pleading  from 
which  that  fact  could  be  reasonably  Infers 
red.  even  if  that  would  supply  the  place  of 
an  allegation  of  snch  fact  In  the  case  of 
Child  V.  Swain,  09  Ind.  230,  also  dted  by 
appellant.  It  was  expressly  found  that:  **At 
the  time  s^d  Child  entered  Into  said  con- 
tract *  *  *  he  did  not  Intend  to  carry 
out  and  perform  his  part  thereof,  but  lur 
tended  to  get  the  money  of  said  Swain  and 
said  Graham,  and  give  them  no  value  there- 
for." If  It  be  said  that  the  latter  case  was 
a  suit  for  a  breach  of  contract  and  not  tag 
fraud,  then  it  Is  wholly  inapplicable  to  the 
paragraph  In  question,  which,  as  we  have 
seen.  Is  an  action  for  damages  for  fraud. 
It  Is  settled  law  that  representations  upon 
which  an  action  tor  fraud  can  be  predicated 
must  be  of  alleged  existing  facts,  and  not 
upon  promises  to  be  performed  in  the  fu- 
ture. Balue  T.  Taylor,  136  Ind.  368,  86  N. 
B.  269;  Bennett  t.  Hclntire,  121  Ind.  231, 
23  N.  E.  78;  and  cases  there  cited.  Be- 
sides, this  paragraph  states  no  facts  from 
which  a  basis  can  be  fixed  for  estimating 
or  measuring  the  damages.  The  measure 
of  damages  for  refusal  to  loan  money  pursu- 
ant to  agreement  Is  the  difterence  Iwtween 
the  Interest  agreed  to  be  paid  and  what  tbs 
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plalntut  WM  compelled  to  pay  to  borrow 
tbe  money.  In  coiitemplatlon  of  law,  mou- 
ej  Is  alwaya  In  tbe  market,  and  procurable 
at  tbe  lawful  rate  of  Interest  Lowe  r.  lor- 
pie  (Ind.  SupO  44  N.  SL  32,  33.  Tbere  it  no 
statement  of  tbe  rate  of  Interest  that  ap- 
pellee  was  to  reoelve,  and  no  statement  of 
what  tbe  current  rata  of  interest  was,  or 
what  the  money  could  hare  been  procured 
for. 

The  secoi^  paragrapb  counts  on  the  same 
fiicts,  and  is  in  theory  a  suit  for  breach  of 
the  same  contract  to  fumfsb  tbe  new  com- 
pany money  to  carry  on  its  business.  This 
contract  runs  In  favor  of  the  new  corpora<- 
tlon  before  it  was  organized,  between  two 
persons  who  seem  to  have  been  Its  promot- 
ers. A  corporation  Is  not  bound  by  such  a 
contract,  unless,  after  its  organization,  it 
adopts  such  contract.  Tbe  obligation  of  the 
corporation  does  not  rest  on  any  supposed 
agency  of  the  promoters,  and  a  ratiticatlon 
of  tbelr  acte,  but  upon  tbe  Immediate  and 
voluntary  act  oC  the  company.  The  adop- 
tion of  such  agreement  by  the  corporation 
aftw  its  formation  may  be  Implied  by  the 
acts  or  acquiescence  of  tbe  corporation  or 
Its  agent,  without  any  express  acceptance. 
After  a  corporation  knowingly  receives  tbe 
benefit  of  an  engagement  entered  into  by  Ita 
Iffomoters  prior  to  its  organization.  It  will 
usually  not  be  permitted  to  deny  that  it 
agreed  to  assume  the  corresponding  bur- 
dens. 1  Mor.  Prlv.  Corp.  8S  M7,  549.  The 
second  paragraph  sufficiently  shows  that  the 
new  corporation  had  knowingly  received 
some  of  the  benefits  of  said  contract  And 
therefore  it  sufficiently  appears  that  the  new 
corporation  has  accepted  and  adopted  tbe 
contract  sued  on,  and,  as  thiat  contract  is 
the  obligation  of  the  defendant  to  the  new 
corporation,  and  to  nobody  else,  the  ques- 
tion arises  whether  the  appellant,  though  a 
stockholder  In  the  new  corpoqitlon,  has  any 
right  of  action  for  a  breach  ot  that  contract; 
or,  In  other  words,  does  a  breach  of  that 
contract  make  a  cause  of  action  in  his  fa- 
vor against  the  defendant?  That  question 
has  been  answered  in  the  negative  by  this 
court  in  Tomllnson  v.  Bricklayers'  Union,  8T 
Ind.  308.  It  was  there  held  that  a  cause 
of  action  in  favor  of  a  private  corporation 
could  not  constitute  a  cause  of  action  In  fa- 
vor of  one  of  its  stockholders.  Tbere  are 
other  defects  In  the  paragrapb  in  question. 
For  instance,  tbere  are  not  facts  enough 
Stated  to  enable  tbe  court  In  applying  tbe 
law  to  prescribe  any  measure  of  damages 
beyond  nominal  damages.  Lowe  v.  Turple, 
supra.  A  failure  to  assess  nominal  dama- 
ges affords  no  grounds  for  the  reversal  of  a 
Judgment  In  this  court  Patton  v,  Hamil- 
ton, 12  Ind.  256;  Hacker  v.  Blake,  17  Ind. 
97;  Black  t.  Coan,  48  Ind,  386;  Mabouey 
V.  Bobbins,  49  Ind.  146;  Wimberg  v.  Schwe- 
gemon,  97  Ind.  528. 

Moreover,  the  appellee's  counsel  present 
a  rery  serious  question,  which  must  be  de- 


cided In  favOT  of  appeiiant,  before  be  can 
have  ft  reversal.  In  contending,  as  they  do, 
that  the  contract  to  furnish  money  Is  bo 
vague  and  uncertain  as  to  what  the  defend- 
ant bound  himself  to  do  as  to  render  It  void. 
The  rule  Is  thus  stated  In  Thomson  t.  Gort- 
ner,  73  Md.,  at  page  482,  and  21  Aa,  at 
page  373:  "The  law  is  too  well  settled  to 
admit  of  doubt,  that.  In  order  to  constitute 
a  valid  verbal  or  written  agreement  the 
parties  must  express  themselves  in  sucb 
terms  that  it  can  be  ascertained  to  ft  rea- 
sonable degree  of  certainty  what  they  mean. 
And  If  an  agreement  be  so  vague  and  Indef- 
inite that  It  is  not  [)ossible  to  collect  from  N 
the  full  Intention  of  the  parties,'  it  la  void; 
for  neither  the  court  nor  the  Jury  can  make 
an  agreement  for  the  parties.  Such  a  con- 
tract can  neither  be  enforced  In  equity  nor 
sued  upon  at  law."  But  tbe  courts  ore  not 
wholly  confined  to  tbe  language  of  the  con- 
tract Where  It  Is  ambiguous,  oral  evidence 
may  be  resorted  to  to  apply  the  contract  to  Its 
proper  subject-matter.  An  eminent  author 
says:  "Now,  where  does  the  law  stop  In 
this  endeavor  to  remove  uncertainty?  We 
answer,  not  until  It  is  found  that  the  con- 
tract must  be  set  aside,  and  another  one 
substituted,  before  certainty  can  be  attalor 
ed.  In  other  words.  If  the  contract  which 
the  parties  have  made  Is  Incurably  uncer- 
tain, the  law  will  not  or  rather  cannot  en- 
force it;  and  will  not  on  the  pretense  of 
enforcing  it  set  up  a  diff'ereot  but  valid 
one.  in  its  stead."  2  Pars.  Cont  (Stb  Ed.) 
5G1;  1  Beach,  Cont  S3  T2,  73,  and  authorl- 
ties  there  cited;  Hue  v.  Rue,  21  N.  J.  Law, 
3G9-377.  It  iB  Insisted  by  the  learned  coun- 
sel for  the  appellant  that  the  contract  sued 
on  here  Is  no  more  uncertain  than  was  tbe 
contract  in  Child  v.  Swain,  supra,  which,  it 
Is  asserted,  this  court  enforced.  But  there 
is  not  a  word  from  the  beginning  to  the  end 
of  the  report  of  that  case  to  Indicate  wheth- 
er the  contract  was  certain  or  uncertain. 
No  question  was  made  or  decided  in  the 
case  as  to  tbe  certainty  or  uncertainty  of 
tbe  contract  Tbe  court  finds  simply  that 
the  contract  a  copy  of  which  Is  filed  with 
the  complaint  was  entered  Into,  without 
setting  It  out  or  stating  Its  provisions.  But 
we  need  not  and  do  not  determine  whether 
the  contract  sued  on  here  was  void  for  un- 
certainty, as  the  other  objections  above  men- 
tioned to  the  second  paragraph  are  fatoL 
The  circuit  court  did  not  err  In  sustaining 
the  demurrer  to  either  paragraph  of  ttift 
complaint,  Judgment  afilrmed. 


(Uj  Ind.  HQ 
BBTBBIilNB  T.  STATBL* 

(Supreme  Court  of  Indiana.    Jan.  15,  1897.) 

Cbihinai.  Law — Forosrt— Bigxatcrb  in  GbhuaS 
— Former  Acquittal — Wife's  Tbstimoht 
— Skparatiom  or  Jubt. 
1.  Ad  affidavit  and  Information  for  forgery  ol 
a  note  which  aver  that  the  forged  name  waa- 

■BehMTliig  dsaled. 
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•Sgned  io  German  dkaractcrt,  and  added  a  like 
itatement  after  the  ilenature  Itself,  is  suffi- 

ciPDt,  tboutrh  the  name  is  not  set  forth  exact];' 
as  it  appears  on  the  note. 

2.  An  i&formatioa  which  charges  defendant 
with  uttering  a  forged  note,  and  farther  alleges 
that  the  names  thereon  "were  false  and  forged 
by  the  defendant^  with  intent  then  and  there 
and  thereby  felonionsly,  falsely,  and  frandulent- 
I7  to  defraud,"  states  only  the  crime  of  ottering 
a  forged  instrumentj  and  does  not  preclude  a 
smbseQuent  information  for  forgery. 

8.  In  a  trial  for  forgery  of  a  note,  the  testi- 
BBony  of  defendant's  wife  was  competent  to 
■how  that  he  took  her  by  the  neck,  and  led  her 
into  their  bedroom,  where. he  made  her  sign  the 
name  to  the  note  as  he  spelled  it  for  her;  snch 
acts  not  being  confidential  commanications. 

4.  The  fact  that  the  jury  in  a  criminal  trial 
were  allowed  by  the  eoart,  after  agreeing  on 
their  rerdict  and  senline  It,  to  separate  before 
they  returned  the  verdict  into  court,  is  not  a 
ground  for  a  new  trial,  where  no  harm  to  de- 
fendant resalted  therefrom. 

Appeal  from  circnlt  court,  Allen  eountyj 
B.  O'ltourke,  Judge. 

Fred  Beyerllne  was  convicted  of  forgery, 
ud  appeals.  Affirmed. 

Breen  &  Morris,  for  appellant  Wm.  A. 
Ketcham,  Atty.  Qeii.,  and  Newton  D.  Dough- 
man,  for  the  State. 

HOWARD,  J.  The  appellant  was  charged 
by  affidavit  and  Information  with  the  for* 
glng  of  a  promissory  note,  and  on  the  trial 
was  convicted  of  the  offense  chained,  and 
sentenced  by  tbe  court  The  errors  assign- 
ed and  discussed  by  counsel  relate  to  the 
■uffldeccy  of  tho  affidavit  and  Information, 
and  of  tbe  qwdal  answer,  and  also  question 
tbe  correctness  of  the  action  of  the  conrt 
In  overruling  tbe  motion  for  a  new  trial 

In  tbe  affidavit  and  Information  It  1b  char- 
ged, among  other  things,  that  tbe  appellant 
*^id  there  and  then  feloniously,  falsely,  and 
fraudulently  make,  forge,  and  counterfeit  a 
certain  promissory  note,  purporting  to  have 
been  made  uid  executed  by  Fred  Beyerline, 
George  Beyerline  (whose  name  is  signed  to 
said  note  in  German  characters),  Jacob  F. 
Sdiapvenacker,  by  and  under  the  name  of 
Jacob  Scbapvenacker,  and  Peter  F.  Polr- 
•on."  In  tbe  copy  of  tbe  note  set  out  these 
names  appear  as  signed  thereto,  the  name 
of  OeOTge  B^rllne  being  followed,  in  pa- 
rentbesls,  by  the  words  "In  German.**  Ap- 
pellant contends  that  "because  tbe  name 
signed  to  the  note  in  German,  and  said  to 
be,  in  BngUsh,  *Gteorge  Beyerline,'  Is  not  set 
forth  in  tbe  copy  of  the  note  exactly  as  it 
appears  npon  the  note;i  appellant  believes 
the  affidavit  and  Iitformation  were  bad,  and 
idiould  have  been  quashed.**  We  do  not 
think  sa  It  ia  true  that  if  tbe  forgery  were 
In  a  foreign  -language,  an  exact  copy  of  tbe 
forged  document  u  made  In  the  original, 
should  be  set  out  in  tbe  indictment  or  affi- 
davit and  information,  and  this  should  be 
followed  by  an  English  translation.  But 
as  said  by  Hr.  Bishop  (1  New,Cr.  Proc.  i 
064),  "If  there  la  simply  a  name,  like  the 
signattaitt  of  a  note  In  forgejy,  and  it  is,  for 


example,  written  in  German  or  Gothic  char- 
acters, and  is  tbe  same  name  In  English  as 
In  German,  there  Is  no  need  to  aver  that 
the  signature  Is  la  German,  and  add  a 
translation,"— citing  Duffin  v.  People,  107 
lU.  113.  But  in  the  affidavit  and  Informa- 
tion before  us,  the  state  did  aver  that  tbe 
name  was  signed  in  German  characters,  and 
added  a  like  statemr^ut  after  the  signatiu^c 
itself.  There  could  i>e  no  such  thing  as  a 
translation  of  the  name.  It  was  the  same 
whether  written  in  script  or  print,  in  Ro- 
man, Italic,  Old  English,  or  Geman  letters. 
Words  In  a  foreign  language  must  be  trans- 
lated, that  we  may  understand  their  mean- 
ing and  the  thoughts  expressed;'  but  proper 
names  serve  only  to  Indicate  the  persons 
that  are  known  by  such  names.  It  Is  cer- 
tainly enough  to  give  such  names  In  Eng- 
lish, and  to  state,  as  was  done  in  this  case, 
that  the  names  were  written  in  tbe  charac- 
ters shown  In  the  document  alleged  to  hare 
been  forged. 

The  first  paragraph  bf  answer,  or  defense, 
is  a  plea  of  former  acquittal;  and  it  Is  con- 
tended that  the  court  erred  In  sustaining  a 
demurrer  to  this  plea.  It  Is  averred.  In 
the  plea  so  made,  that  appellant  had  there- 
tofore been  charged  by  affidavit  and  Infor- 
mation with  tbe  uttering  and  publishing  of 
the  same  note  be  Is  here  charged  with  for* 
ging,  and  that  on  a  trial  had  upon  such 
charge,  he  bad  been  acquitted;  and  the 
contention  la  thdt  the  chartre  of  forgery  was 
included  in  the  former  affidavit  and  infor- 
mation. Counsel  say:  "The  first  informa- 
tion charges  that  appellant  did  'unlawfully, 
feloniously,  fraudulently,  and  kbowlngly  ut- 
ter, publish,  and  pass,  indorae  and  deliver, 
to  one  Adam  H.  Blttinger,  as  true  and  gen- 
uine^ a  certain  false,  forged,  and  countoflelt 
not^'  etc.  [here  follows  note];  that  of  tbe 
signatures  to  uld  note,  only  that  of  ttie  said 
Fred  Beyerline  and  Peter  Polrson  were  gen- 
uine; that  tbe  names  of  the  said  George 
Beyerline  and  Jacob  Scbapvenacker  were 
false,  and  forged  by  tbe  said  Fred  Beyer- 
line with  intent  th^  and  there  and  thereby 
feloniously,  falsely,  and  fraudulently  to  de- 
fraud the  said  Adam  H.  Blttinger,*  etc."  It 
Is  admitted  that  sucb  information  was  prob- 
ably defective,  and  might  have  been  quash- 
ed upon  motion;  but  It  lb  contended  that 
there  was  sufficient  In  It  to  sustain  a  convic- 
tion for  foi^ery.  Forgery  and  tbe  uttering 
of  a  forged  instrument  are  two  distinct 
crimes;  and  the  charge,  in  the  information 
referred  to  in  tbe  plea  of  former  acquittal, 
is  unquestionably  one  of  uttering  a  ftvged 
instrument;  and  it  Is  of  that  charge,  and 
not  of  forgery,  that  the  appellant  was  ac- 
quitted. Ntither  Is  it  correct  to  say  tbat 
the  proof  to  sustain  one  charge  la  tbe  same 
as  would  be  required  to  support  tbe  otfaffl:. 
It  is  tme  that  It  la  stated.  In  the  Informa- 
tion set  out  in  the  plea,  "that  tbe  names  of 
the  said  George  Beyerline  and  Jacob  Scbap- 
venacker were  false  and  forged  by  the  said 
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Fred  Beyerllne";  but  that  la  by  way  ot  re- 
cital, and  not  as  a  charge,— the  words  being 
simply  descriptlre  ot  the  signatures  to  the 
note.  Surely,  If  such  statement  and  de- 
scription had  been  made,  showing  that  the 
names  had  been  forged  by  another  person 
named,  it  would  not  be  contended  by  coun- 
sel that  such  other  person  would  thereby  be 
sufficiently  charged  with  the  crime  of  for- 
gery. 

The  twenl7-nliiith  reason  for  a  new  trial 
had  reference  to  certain  evidence  given  by 
appellant's  wife,  over  his  objection.  She 
was  called  by  the  state,  and  gave  the  follow- 
ing evidence,  which  was  objected  to:  "I 
waa  In  the  kitchen  Ironing,  and  he  [the  ap- 
pellant, her  husband]  came  with  the  note, 
and  he  took  me  by  the  back  of  the  neck, 
and  led  me  Into  the  bedroom.  That  was 
oar  room.  We  were  living  out  at  his  moth- 
er's house,  and  I  did  not  know  what  he 
wanted.  And  after  I  went  Into  the  bed- 
room he  handed  me  this  paper.  He  said  I 
liad  to  sign  Mr.  Schal>venacker's  name  on 
there.  •  •  *  And  I  did  not  know  how  to 
Bpell  his  name  I  had  to  slgu.  He  spelled 
the  name.  He  stood  right  over  me,  and 
made  me  sign  It,  and  so  I  signed  it."  The 
objection  made  to  tills  evidence  was  that  It 
detailed  a  confidential  communicatlou  made 
to  the  wife  by  her  husband,  aud  also  that. 
If  there  was  any  forgery  shown,  she  com- 
mitted it.  It  does  not  appear,  however, 
from  this  evidence,  that  thfere  was  In  fact 
any  communication  from  the  husband  to 
the  wife,  whether  confidential  or  otherwise. 
A  communication  implies  something  com- 
municated,— knowledge  imparted  by  one  to 
another.  This  Is  ratber  evidence  of  a  crime 
committed  by  the  husband,  or  which  he 
forced  his  wife  to  aid  him  in  committing,— not 
of  a  communication  made  by  him  to  her  of 
any  crime  which  he  had  committed.  In  Poi- 
son V.  State.  137  Ind.  519,  35  N.  E.  907,  It 
was  held  competent  for  a  wife  to  give  evi- 
dence of  the  commuuicatlon  to  her  by  her 
husband  of  a  loathsome  disease.  "Such  con- 
duct on  his  part,"  said  the  court  In  that 
case,  "was  a  gross  breach  of  his  duty  as  a 
husband;  and  be  could  cot,  therefore,  shield 
himself  from  exposure  In  a  court  of  Justice, 
where  such  fiiet  became  material  evidence 
in  a  cause,  on  the  ground  that  It  was  a  con- 
fidential communication."  In  the  conduct 
shown  in  the  evidence  here  objected  to,  the 
husband,  instead  of  t>elng  engaged  In  con- 
fidential communications,  such  as  the  mari- 
tal relation  would  shield  from  public  ex- 
posure, was  occupied  in  a  double  wrong,— 
abusing  his  wife,  and  using  her  as  the  In- 
strument of  his  forgery.  ' 

It  is  not  every  conversation  between  bus- 
band  and  wife,  nor  every  word  or  act  said  or 
done  by  either  in  the  presence  of  the  other, 
that  Is  protected  under  the  seal  of  secrecy, 
but  only  such  communications,  whether  by 
word  or  deed,  as  pass  from  one  to  the  other 
by  virtue  of  the  confidence  resulting  from 


their  Intimate  relations  with  one  another. 
Where  the  criminal,  in  seeking  advice  and 
consolation,  lays  open  tils  heart  to  his  wife, 
the  law  regards  the  sacredness  of  their  rela- 
tion, and  will  not  permit  her  to  make  known 
what  he  had  thus  communicated,  even  as  it 
will  not  ask  him  to  disclose  it  himself.  But 
if  what  Is  said  or  done  by  either  has  no  rela- 
tion to  th^r  mutual  trust  and  confidence  as 
husband  and  wife,  then  the  reason  for  se- 
crecy ceases.  Accordingly,  many  conver- 
sations and  actions  by  and  between  husband 
and  wife  tiave  been  held  not  to  be  privileged. 
In  Beitmau  v.  Hopkins,  109  Ind.  177,  9  N.  E. 
720,  which  was  an  action  to  set  aside  an  al- 
leged fraudulent  conveyance  made  by  a  hus- 
band to  his  wife,  thei  wife  was  allowed  to 
give  evidence  as  to  negotiations  between  her 
and  her  husband  prior  to  and  resulting  In  the 
convej'ance  of  the  land  to  her.  The  niling  of 
the  trial  court  In  admitting  the  evidence  was 
approved,  this  court  holding  that  the  negotia- 
tions were  In  no  sense  such  communications 
as  are  made  incompetent  by  the  statute.  So, 
In  Brown  v.  Norton,  67  Ind.  424,  it  was  held 
that  a  wife  might  testify  as  to  a  parol  con- 
tract entered  into  between  her  hast>and  and 
another  person;  and  in  Scbmled  t.  Frank,  86 
Ind.  250,  a  like  ruling  was  made  concerning 
evidence  given  by  a  wife  as  to  conversations 
between  her  aud  her  husband,  whereby  she 
constituted  him  her  business  agent.  In  Wil- 
liams V.  Riley,  88  Ind.  290,  It  was  likewise 
held  that  a  wife  should  have  been  permitted 
to  testify  that  6he  was  present  when  a  certain 
note  executed  by  ber  husband  and  others  had 
been  paid.  "Husband  and  wife,"  said  the 
court  in  that  case,  "are  not  longer  incompe- 
tent witnesses  for  or  against  each  other,  ex- 
cept that  neither  of  them  Is  allowed  to  tes- 
tify in  relation  to  a  communication  made  by 
the  other."  A  similar  holding  was  made  in 
Jack  V.  Russey,  8  Ind.  180.  In  divorce  and 
other  like  proceedings  a  still  larger  Uber^  is 
permitted.  Smith  v.  Smith,  77  Ind.  80,  was 
an  action  for  divorce  brought  by  a  wife.  It 
was  there  held  proper  for  ber  to  testify  as  to 
her  conduct  as  a  wife,  and  as  to  her  hus- 
ttand's  habits  of  iutoxlcatlon  and  his  abuse 
of  ber.  Also,  In  Stanley  v.  Stanley,  112  Ind. 
143,  13  N.  E.  2C1,  being  an  action  on  an  ante- 
nuptial bond  given  by  the  husband,  it  was 
held  that  the  wife  might  testify  as  to  the  con- 
duct of  the  husband  in  matters  relating  to  the 
alleged  violation  of  the  conditions  of  the 
bond.  And  in  Malnard  v.  Keider,  2  Ind.  App. 
115,  28  N.  E.  19(3,  which  WM  an  action  by  a 
husband  to  recover  for  the  seduction  of  his 
wife,  the  evidence  of  the  husband  as  to  state- 
ments made  in  his  preseuce  by  his  wife  to  her 
seducer  was  held  competent. 

In  criminal  prosecutions  the  restrictions  as 
to  the  competency  of  o'Hered  evidence  are 
still  further  removed.  By  section  504,  Rev. 
St.  1894  (section  496,  Rev.  St.  1881),  aU  per- 
sons not  expressly  excepted  are  declared  to 
be  competent  as  witnesses  in  civil  actions. 
In  the  succeeding  section,  those  excepted  as 
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Incomitetent  are  the  Insane;  ctilldren  under 
10  years  of  age,  save  in  certain  cases;  attor- 
neys, physicians,  and  clergymen,  as  to  con- 
fidential matters;  and,  "sixth,  hnstmnd  and 
wife,  as  to  commanlcatlons  made  to  each  oth- 
er." Other  exceptions,  not  necessary  to  state 
here,  are  made  in  the  sections  of  the  statute 
Immediately  following.  By  section  1867,  Rev. 
St  ISM  (section  1798,  Rev.  St  1881),  aU  per- 
sons competent  to  testify  in  civil  actions  are 
declared  to  be  also  competent  In  criminal 
prosecutions,  and.  In  addition,  three  other 
classes  of  witnesses  are  named  as  com[>etent, 
—that  Is,  the  accused,  If  he  wishes  to  testify; 
his  accomplices,  if  they  consent;  and  the  In- 
jured party.  Under  Vie  lost  of  these  cases, 
it  has  been  held  that  a  wife,  when  the  In- 
jured party,  is  competent  to  testify,  even  as 
to  confidential  communications  between  her 
and  her  husband.  Doolittle  v.  State,  93  Ind, 
272,  It  has  also  been  held  that,  for  the  pur- 
pose of  showing  the  relations  that  existed  be- 
tween husband  and  wife,  letters  written  by 
her  to  her  husband  might  be  read  in  evidence. 
In  a  prosecution  afterwards  Instituted  against 
him  in  which  he  was  charged  with  her  mur- 
der. Pettit  V.  State,  1R5  Ind.  393,  34  N.  E. 
1118.  In  Perry  v.  Randall,  83  Ind.  143,  the 
actions  of  a  husband  in  taking  money  belong- 
ing to  another,  counting  it  over,  putting  It 
Into  his  pocket,  and  not  retmmlng  it  to  the 
owner,  all  In  presence  of  his  wife,  were  held 
to  be.  confidential  communications,  which 
could  not  be  testlfled  to  by  her,  even  though 
she  avoided  the  statement  of  any  words 
spoken  by  her  husband.  Yet  In  Hutchason 
V.  State,  67  Ind.  449,  the  testimony  of  a  wife 
as  to  the  acts  of  her  husband  In  the  commis- 
sion of  arson  was  held  competent;  and  in 
Jordan  v.  State,  142  Ind.  422,  41  N.  B.  817, 
a  husband  was  permitted  to  testify  as  to  a 
communication  to  him  by  his  wife  that  she 
Intended  to  bum  a  certain  mill.  The  reason 
given  for  this  last  holding  was  that  the  hus- 
band was,  under  the  statute  above  cited,  an 
"Injured  party,"  being  part  owner  of  the  mill 
which  she  was  chatted  to  have  set  on  fire. 

In  the  light  of  the  Interpretation  so  given  to 
the  statutes  relating  to  a  wife's  testimony, 
there  can  be  no  doubt  that  the  evidence  here 
objected  to  was  competent.  It  was  not  con- 
cerning any  confidential  or  other  communica- 
tion made  by  the  husband  to  the  wife,  but, 
as  in  several  of  the  cases  cited,  was  evidence 
of  a  crime  committed  by  him  in  her  pres- 
ence. He,  besides,  forced  her  to  aid  him  in 
the  commission  of  the  foigery;  and  appellant 
says  that  she  herself  committed  the  forgery. 
If  she  had  been  thus  wrongfully  accused  by 
him',  she  might  testify  as  an  injured  party; 
and.  If  she  were  Indeed  an  accomplice  with 
him,  she  might  testify  as  such.  If,  on  the 
other  hand,  as  seems  to  have  been  the  case, 
she  was  an  abused  and  maltreated  wife, 
forced,  also.  Into  the  commission  of  a  criminal 
action  against  her  will,  the  marital  relation 
had  no  connection  with  bis  act  and  she  might 
ihea,  also,  give  evidence  of  the  crime. 


Api>ellant  finally  complains  that  the  Jvry 
were  allowed,  after  agreeing  upon  their  ver- 
dict and  sealing  It  up,  to  separate  before  they 
returned  the  verdict  into  court  This  was  done 
by  leave  of  court,  and  tliere  is  nothing  to  show 
that  It  was  not  done  In  the  presence  of  and 
with  the  consent  of  appellant  It  Is  provided 
In  clause  2,  §  1911,  Rev.  St  1804  (section 
1S42,  Rev.  St.  1881),  that  a  new  trial  shall  be 
granted,  "when  the  Jury  has  separated  with- 
out leave  of  the  court  after  retiring  to  delib- 
erate upon  their  verdict."  The  separation 
was  here  allowed  by  the  court,  and  there  la, 
besides,  notiiing  to  show  that  the  api)ellant 
suffered  any  harm  thereby.  Even  If  the 
separation  were  without  leave,  as  It  was  not 
that  would  not  be  cause  for  a  new  trial,  if  it 
appeared,  as  we  think  It  does  here,  that  no 
harm  resulted  to  the  appellant  Creek  v. 
State,  24  Ind.  151;  Riley  v.  State,  95  Ind.  446; 
Clayton  v.  State,  100  Ind.  201;  Drew  v. 
State,  124  Ind.  0,  23  N.  E.  1098.  In  case  the 
Jury  had  separated  before  agreeing  upon  their 
verdict  and  sealing  It  up,  we  should  have  a 
different  question.  The  verdict  was  returned 
Into  court,  and.  on  being  opened  and  read  in 
presence  of  the  Jury  and  the  appellant,  was 
acknowledged  by  the  Jury  as  their  verdict 
We  can  see  no  error  In  this.  See  State  T. 
Engle,  13  Ohio,  490.  No  question  Is  made  as 
to  the  guilt  of  the  appellant  as  charged  In  the 
affidavit  and  Information.  He  was  ably  de- 
fended by  accomplished  and  learned  counsel, 
and  he  seems  to  have  been  convicted  without 
the  violation  of  any  of  his  rights  under  the 
law.    Judgment  afllrmed. 


(146  Ind.  646) 
LEVERING  et  aL  t.  BIMEL  et  a|. 
(Supreme  Court  of  Indiana.   Jan.  12,  1807.) . 

COKPORATIONB— InBOLVBKOT— PRBPEREHCBS. 

1.  Ad  insolvent  corporation  may  prefer  cred- 
itors,  though  the  preference  also  Inares  to  the 
benefit  of  some  oi  its  directors  as  sureties  on 
the  indebtedness  preferred. 

2.  A  private  corporatioa,  ualess  restrained  by 
statute,  may  legitimately  deal  with  its  property 
in  a  manner  edmiiarly  as  an  individual  deals  with 
his. 

3.  Where  a  mortgage  or  other  security  is  giv- 
en to  secure  an  honest  debt  and  is  in  a  bona  fide 
manner  accepted  for  that  purpose,  the  fact  that 
it  mny  result  in  defeating  the  daims  of  other 
creditors  of  the  mortgagor  affords  no  legal  or 
equitable  grounds  for  coitnplaint  on  their  port 

4.  The  corporate  assets  are  not  a  trast  fund 
before  a  corporation  is  placed  under  the  control 
of  a  court  for  adjustment  of  its  affairs. 

5.  Tbe  fact  that  preferences  by  -an  insolvent 
corporation  innred  to  the  benefit  of  some  of  the 
directors  voting  in  favor  thereof  does  not  render 
them  invalid,  where  the  vote  of  such  directors 
was  not  ueoesaary  to  the  passage  of  the  resoln- 
tion  authorizing  tbe  preferences. 

Appeal  from  superior  court  Tippecanoe 
county;  Frank  B.  Everett,  Judge. 

Petitions  of  intervention  by  Mortimer  Lev- 
ering, as  trustee,  and  another,  in  an  action 
wherein  a  receiver  was  appointed  for  the 
O'Brien  Wagon  Company,  insolvent.  Fred- 
erlclc  Bimel  and  others  Intervened  for  tb« 
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purpose  of  answerlne  said  petitions.  From 
a  Judgment  against  them,  petitioners  appeaL 
Berersed. 

Stuart  Bros.  &  Hammond  and  Kumler  & 
Gaylord,  for  appellants.  Wallace  &  Balrd, 
Geo.  B.  Haywood.  Caldwell  &  Caldwell,  Geo. 
J.  Eacock,  and  Oorwin  &  Smltb,  for  appel- 
lees. 

JOBDAN,  O.  3.  The  questions  Involved  In 
this  cause  arise  out  of  the  proceedings  of  the 
trial  and  Judgment  in  the  lower  court  In  ad- 
judicating claims  of  the  creditors  of  the 
O'Brien  Wi^n  Oompony,  a  corporation  or- 
gaidzed  under  the  laws  of  this  state,  and  en- 
gaged In  the  manufacture  and  sale  of  wag- 
ons In  the  city  of  I^afayette.  On  August  10, 
3893,  this  corporation,  being  Insolvent,  was 
placed  In  the  hands  of  a  receiver  by  order  of 
the  lower  court  Appellant  Levering,  bolder 
of  a  certain  alleged  note  against  said  corpo- 
ration, which  he  held  as  trustee  of  the  First 
National  Bank  and  the  Mercbanttf  National  - 
Bank  of  t«afayette,  Ind.,  filed  his  Intervening 
petition  In  the  cause  In  which  said  receiver 
was  apirolnted,  wherein  be  averred  that  said 
note  of  ¥39,400,  which  he  so  held,  was  se- 
cured by  a  chattel  mortgage  executed  by 
said  company,  and  he  asked  that  this  mort- 
gage be  foreclosed,  and  that  the  proceeds  of 
the  sale  of  the  mortgai^  property  be  or^ 
dered  by  the  court  to  be  flrst  applied  to  the 
payment  of  this  claim.  At  the  same  time, 
bis  co-appellant,  Iiucy  A.  Kaull,  filed  a  like 
petition.  In  which  she  alleged  that  she  held 
a  note  against  said  company  for  $46,360,  se- 
cured by  a  mortgage  upon  its  real  estate,  and 
by  a  chattel  mortgage  upon  certain  personal 
property,  etc.  Appellees,  being  unsecured 
creditors  of  the  corporation,  were  by  the 
court  permitted  to  appear  and  file  answers  to 
these  Intervening  petitions,  and  to  defend 
against  said  claims  and  mortgages.  Upon 
these  petitions,  and  the  respective  answers 
and  replies  of  the  parties,  the  Issues  were 
Joined,  and  the  canse  was  tried  by  the  court. 
There  was  a  special  finding  of  facts;  and,  by 
its  conclusions  of  law  thereon,  the  court  held 
that  the  note  and  mortgage  held  by  Levering 
were  Illegal  and  void,  and  also  that  the  note 
and  mortgages  held  by  Mrs.  ICaull  were  Ille- 
gal, and  that  the  action  of  the  corporation 
in  assigning  certain  notes  and  accounts  to 
ber  as  collateral  security  was  Illegal  and 
void,  and  Judgment  was  rendered  according- 
ly. 

The  facts  material  to  the  principal  ques- 
tlous  Involved  appoar  from  the  special  find- 
ing to  he  substantially  as  follows: 

On  Jnly  14, 1890,  the  O'Brien  Wagon  Com- 
pany was  duly  tncwporated  at  Lafayette^ 
Ind.,  with  a  capital  stock  of  $100,000.  the 
object  of  said  corporation  being  to  mannfac- 
ture  and  sdl  wagons  at  said  city.  Before 
the  incoiporatlon  of  this  company.  It  operat- 
ed and  carried  on  Its  business  at  Tiffin,  Ohio, 
as  a  partnership,  bnt  was  Induced  to  locate 
at  Lafayette,  where,  as  before  stated,  It  was 


Incorporated  under  the  general  laws  of  this 
8tat&  On  Angnst  7,  1803.  this  corporation 
was  indebted,  as  the  Cfiuxt  finds,  to  the  First 
National  Bank  of  the  City  of  Lafayette,  Ind., 

as  follows: 

On  tea  notes  executed  by  the  wagon 
company  to  said  bank  for  borrow- 
ed money   $11,500  00 

Oo  Sve  notes  executed  by  the  wa^n 
company  to  F.  M.  Ward,  and  in- 
dorsed by  bim  to  said  bank   3,790  40 

On  one  note  executed  by  the  wagon 
company  to  Frey,  RelCf  &  Co..  and 
by  them  Indorsed  to  said  bank...       189  15 


All  of  which  it  Is  found,  with  Inter- 
eat,  amounted  on  August  7,  1893, 
to    ?16,139  46 

On  hidorsement  of  other  notes   9.396  S3 


Total  $25,036  29 

On  nine  of  the  notes  first  mentioned,  Bnrt 
J.  KauU  was  a  surety  for  the  company,  and 
nichard  Carpenter  was  a  surety  for  the  com- 
pany on  the  other  note  of  said  ten;  Carpen- 
ter and  Kaull  being  at  the  time  directors  of 
Bald  corporation,  the  former  being  the  presl- 
dent,  and  the  latter  secretary. 

It  Is  further  found  that,  on  the  date  last 
mentioned,  the  company  was  also  indebted  to 
the  Merchants*  National  Bank  of  said  city 
an  follows: 

On  four  notes  executed  by  the  wae- 
on  company  to  said  bank  for  bor- 
rowed money  $  7,623  79 

On  two  notes  executed  by  the  wag- 
on company  to  Frey,  RdfE  &  Co., 
and  by  them  Indorsed  to  said  bank       874  54 

On  Indorsements  of  promissory  notes     7,572  12 

Total  4  $16,070  45 

On  the  four  notes  first  named,  said  Bnrt 
J.  Kaull  was  also  surety  for  the  compai^. 

The  court  also  finds:  "That  all  the  indebt- 
edness from  said  corporation  to  said  banks 
was  for  money  on  direct  loans  to  said  corpo- 
ration, or  for  discount  of  commercial  paper, 
governed  by  the  law  merchant,  during  the 
months  of  April,  May,  June,  and  July,  1803, 
and  while  said  corporation  was  carrying  on 
Its  business,  and  that  all  of  said  money  was 
used  by  said  corporation,  in  the  ordinary 
course  of  business."  On  August  0,  1893, 
Lucy  A.  Kaull,  appellee,  it  appears,  held  cer^ 
tain  notes  or  claims  against  sold  corporation, 
which  aggre^ted  $48,30aiO,  part  of  It  bebig 
for  money  advanced  and  loaned  by  her  to 
the  corporation.  That  all  of  the  notes  held 
by  Mrs.  KauU  were  signed  by  said  Burt  J. 
KauU,  as  surety,  he  being  the  son  of  the 
former,  and  a  director  of  said  company  at 
the  time  the  notes  were  executed  by  It  to 
his  said  mother.  As  to  these  notes,  the  court 
finds  tliat,  on  said  Oth  day  of  August,  there 
was  only  due  to  Mrs.  Kaull  from  said  corpo- 
ration the  sum  of  $24,368.41,  and  no  same. 
That,  as  to  the  remainder  of  her  said  claim, 
the  company  had  received  no  condderaUon 
for  the  execution  of  the  notes,  and  that  the 
same  were  executed  without  authority  from 
Its  board  ot  directors.   On  the  7th  day  of 
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August,  189S,  the  corporation,  by  Its  board 
of  directors,  authorised  the  execntton  of  a 
note  for  all  of  the  pre-existing  Indebtedness 
due  from  it  to  said  banks,  t(«ether  with  a. 
mortgage  on  the  personal  property  of  the 
company  to  secure  said  note;  and  immeti:- 
ately  therrafter  the  note  for  989,400  and  the 
mortgage  to  secure  the  same,  as  set  ont  In 
Iieverlng's  petition,  were  executed  to  him  by 
the  president  and  secretary,  and  Levering 
thereupon  executed  a  declaration  of  trust  to 
both  of  said  banks.  That,  before  the  execu- 
tion of  this  note  and  mortgage,  these  banks 
surrendered  to  Levering  all  the  notes  held 
by  them  upon  which  the  company  was  Uable. 
That  on  August  0.  ^8Sli,  the  company,  by  Its 
board  of  directors,  anihorlzed  the  execution 
of  a  note,  and  a  mortgage  to  secure  the  same, 
to  Lucy  A.  Kanll,  for  the  Indebtedness  held 
by  her  against  the  corporation;  and.  In  pur- 
suance thereof,  the  note  and  mortgages  set 
up  In  her  petition  were  executed  to  her  by 
the  corporation.  The  execution  of  the  notes 
and  mortgages  to  Lerering  and  Mrs.  KauU 
was  authorized  by  the  unanimous  vote  of 
all  the  directors,  being  five  In  nnmber,  and 
the  execution  of  these  notes  was  also  ap- 
proTed  by  the  stockholders  of  said  corpora- 
tion. Payments  on  the  note  to  Levering 
were  made  after  Its  execution,  and  before 
the  trial  of  the  cause,  which  reduced  the 
amount  due  when  the  judgment  was  ren- 
dered to  S31,6(j*T.%.  At  the  time  of  the  exe- 
cution of  the  mortgages  In  dispute,  Carpen- 
ter was  Insolvent,  and  Burt  J.  Kanll  had  no 
property  In  this  state,  but  owned  some  out- 
side of  Indiana.  It  Is  also  found:  That  the 
latter  was  the  agent  of  Mrs.  Kanll  in  obtain- 
ing the  mortgage  set  out  in  her  petition. 
That  on  the  7th  and  9th  of  .August,  1S03,  said 
corporation  was  Insolvent,  which  fact  was 
known  to  Its  officers,  and  that  Mrs.  Kanll 
also  knew,  at  the  time  of  the  execution  of 
the  note  and  mortgage  to  her,  of  Its  Insol- 
vency. That  on  the  9th  day  of  August,  188S, 
Bugene  N.  O'Brien,  a  stodcholder  and  one 
of  the  directors,  a  few  hours  after  the  exe- 
cution of  the  mortgage  to  Mrs.  Kaull,  filed  a 
petition  to  have  a  receiver  appointed  tor  said 
corporation;  and  that  it,  on  the  next  day,  ap- 
peared by  Its  attorneys,  and  consented  to  the 
appointment  of  a  receiver;  and  that  there- 
upon a  receiver  was  appointed  by  the  court; 
and  that  he  duly  qunllDed,  and  assnnied  the 
duties  of  his  trust.  It  is  further  disclosed  by 
the  finding:  That  each  of  said  banks,  at  the 
time  of  the  execution  of  the  mortgage,  knew 
that  Burt  J.  Kanll  and  Carpenter  were  di- 
rectors of  the  corporation,  and  liable  as  sure- 
ties on  snld  notes.  On  August  2, 1803,  a  part 
of  the  employ^  of  said  company  quit  work, 
on  account  of  the  reduction  of  wages,  and 
thereafter  only  a  few  men  were  employed 
for  the  time  being,  In  finishing  work  and  in 
the  shipping  department.  That  on  said  7th 
day  of  August  the  assets  of  said  corporation 
were  worth  ¥75,000,  and  its  direct  llabUlties 
«U<I,S08,  and  its  conUngent  llablUtles  fa0,000. 


Other  facts  ore  fonnd,  some  of  which  ore 
more  In  the  n&ture  of  conctusions  than  a 
finding  of  facts.  Fraud,  however,  as  a  fact, 
is  not  found  by  the  court  In  its  special  find- 
ing. Nelthv  is  It  in  any  way  disclosed  that 
the  amounts  found  due  to  the  appellees,  re- 
spectively, by  the  court,  were  not  bona  fide 
pre-existing  Indebtednras  against  sold  corpo- 
ration at  the  time  of  the  execution  of  the 
mortgages. 

It  Is  conceded  by  appellees'  learned  counsel 
tiiat  the  findings  and  conclusions  of  law  as 
made  and  stated  by  the  court  do  not  proceed 
upon  the  theory  of  actual  fraud  In  fact,  but 
upon  the  theory  that  the  notes  and  mortgages 
In  question,  and  also  the  assignments  of  cer- 
tain notes  and  accounts  to  Mrs.  Kanll,  as 
collateral  security,  as  found  by  the  court, 
were  Illegal  and  void,  by  reason  of  the  facts 
stated  In  tbe  special  finding.  The  contention 
of  counsel  for  appellees,  as  stated  by  them. 
Is  tiiat  "a  corporation  organized  under  the 
laws  of  this  state,  after  It  has  become  Iiuh>1- 
vent,  and  has  abandoned  the  further  prose- 
cution of  its  business,  canufrt  mortgage  or 
pledge  its  propei-ty  for  tbe  sole  purpose  of 
giving  some  of  Its  creditors  a  preference  over 
others  In  the  distribution  of  Its  assets,  espe- 
cially If  such  preference  inurra  to  the  per- 
sonal benefit  of  some  of  the  directors  of  such 
corporation."  They  admit  that  on  Insolvent 
corporation  may  secure  some  of  Its  creditors 
by  mortgage  or  otherwise,  provided  It  be  a 
going  concern,  and  the  security  Is  given  for 
the  purpose  of  enabling  It  to  prosecute  its 
business,  and  with  the  expectation  that  It 
will  conUnue  to  do  so.  It  is  true,  they  say, 
that  a  natural  person  may  make  any  bonest 
disposition  of  his  property;  but  a  corporation 
In  this  state  can  do  only  what  It  Is  «xpressly 
authorized  to  do  by  the  law  under  which  it 
Is  created  and  operates,  and  such  other  acts 
as  are  essential  to  carry  Into  effect  the  powers 
granted.  The  learned  counsel  for  the  appel- 
lants, on  the  other  hand,  insist  that  the  rights 
of  a  cortraration  In  regard  to  preferring  its 
creditors  must  be  the  same  as  natural  per- 
sons, and  that  the  notes  and  mortgages,  un- 
der the  facts  In  this  case,  must  be  held  valid 
and  enforceable  obligations,  at  least  to  the 
amount  found  to  be  due  by  tbe  court.  This 
quratlon,  then,  as  asserted  and  dented  by  the 
parties  to  this  appeal,  may  be  said  to  be  the 
cardinal  one  presented  for  our  decision.  The 
decisions  of  tbls  court  recognize  the  rule  that 
a  private  corporation,  unless  restrained  by 
statute,  may  legitimately  deal  with  its  prop- 
erty in  a  manner  similarly  as  an  individual 
deals  with  his.  Manufacturing  Co.  v.  Pro- 
basco,  64  Ind.  406;  Ward  v.  Folk.  70  Ind. 
S09:  Wright  V.  Htijghes,  110  Ind.  824.  21  N. 
E.  007;  De  Gamp  v.  Alward,  62  Ind.  468; 
Parke  Co.  Coal  Oa  v.  Terre  Haute  Paper 
Co.,  129  Ind.  73,  26  N.  B.  884;  HiU  v.  Nisbet. 
100  Ind.  S41.  A  natural  person  has  absolute 
dominion  over  the  disposition  of  his  ^prop&t- 
ty,  provided  such  disposition  does  not  mult 
In  defrauding  his  creditors.   Under  this 
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right,  au  insolreot  debtor  may,  in  good  faltb, 
prefer  one  or  more  of  his  bona  fide  creditors, 
to  the  exclusion  of  others.  Where  a  mort- 
gage or  other  security  Is  given  to  secure  an 
honest  debt,  and  is  in  a  bona  fide  manner  ac- 
cepted for  that  purpose,  the  fact  that  the  giv- 
ing and  accepting  of  such  security  may  I'esult 
In  defeating  the  claims  of  other  creditors  af- 
fords no  legal  or  equitable  grounds  for  com- 
plaint upon  the  pait  of  the  latter.  This  doc- 
trine is  settled  In  this  state  by  many  deci- 
sions, of  which  the  following  are  a  part: 
Lord  V.  Fisher,  19  Ind.  7;  Wilcoxon  t.  An- 
nesley,  23  Ind.  285;  Ball  v.  Barnett,  39  Ind. 
53;  Cushman  v.  Gephart,  97  Ind.  46;  Grubbs 
V.  Morris,  303  Ind.  160,  2  N.  E.  579;  Gilbert 
V.  McCorkle,  110  Ind.  215,  11  N.  E.  296; 
Hays  V.  Hostetter,  125  Ind.  60,  25  N.  E.  134; 
Straight  t.  Roberts,  126  Ind.  383,  26  N.  E.  73; 
Carnahan  t.  Schwab,  127  Ind.  507,  26  N.  E. 
67;  Lice  V.  Irvln,  110  Ind.  561,  11  N.  B.  488; 
FuUer  &  Fuller  Co.  v.  Mehl,  134  Ind.  60,  33 
N.  E.  773.  Blaclcstone,  In  his  Commentaries, 
says  that  It  Is  necessarily  and  Inseparably 
Incident  to  every  corporation  aggregate  that 
it  has  power  to  sue  or  be  sued,  implead  or  be 
impleaded,  grant  or  receive  by  Its  corporate 
name,  and  do  all  other  acts  as  a  natural  per- 
son may.  BL  Comm.  (Oooley's  Ed.)  •475.  In 
Aug,  &  A.  Corp.  p.  158,  9  187,  It  is  asserted 
that.  Independently  of  positive  law,  all  cor- 
porations have  the  absolute  Jus  dispendi, 
neither  limited  as  to  objects  nor  circumscrib- 
ed as  to  quantity.  Morawetz,  In  his  law  on 
Private  Corporations  (volume  2,  {  802),  says 
that.  In  the  absence  of  a  statutory  prohibi- 
tion, a  corporation  has  the  same  power  of 
maictng  preferences  among  its  creditors  as 
an  individual.  Beach,  in  his  worlt  on  Cor- 
porations-(volume  1,  S  358),  says  that  a  cor- 
poration, unless  prohibited  by  law,  may  sell 
and  transfer  its  property,  and  may  prefer  Its 
creditors,  although  Insolvent,  even  when  all 
of  Its  property  be  conveyed  In  the  payment 
of  a  single  debt,  leaving  other  creditors  un- 
paid. The  fact  that  a  solvent  corporation, 
under  the  law  in  this  state,  has  the  power  to 
borrow  money  and  secure  the  payment  there- 
of by  mortgage,  on  its  property  or  otherwise, 
the  same  as  an  Individual,  Is  not  controvert- 
ed by  appellees.  Upon  what  reasonable 
grounds,  then,  can  it  be  said  that  an  insol- 
vent corporation.  In  the  absence  of  legisla- 
tion to  the  contrary,  has  not  the  power,  un- 
der like  circumstances  as  an  insolvent  nat- 
ural person,  to  malte  a  preference  among  its 
bona  fide  creditors?  Appellees,  however, 
seek  to  show  a  distinction  by  invoking  the 
trust-fund  doctrine  which  Is  recognized  by 
the  courts  In  some  of  our  sister  states,  upon 
the  theory,  apparently,  that  the  directors  of 
a  corporation  are  the  trustees  for  all  of  the 
creditors.  As  between  the  corporation  and 
its  creditors.  It  cannot  in  reason  be  said  that 
the  relation  la  anything  more  than  that  of 
debtor  and  creditor.  The  relation  of  trustee 
and  cestui  que  trust  does  not  exist,  so  as  to 
create  a  lien  upon  Its  assets  In  faror  of  the 


creditor.  In  any  other  sense  than  applies  to 
an  Individual  debtor.  This  court  recently 
had  the  question  of  this  trust-fund  doctrine 
presented  for  its  consideration,  and  declined 
to  accept  It,  as  It  is  urged  now  by  the  appel- 
lees. We  held  that  it  does  not  exist  before  a 
corporation  Is  placed  under  the  control  of  a 
court  for  adjustment  of  Its  affairs;  that,  un- 
til such  an  event  happens,  no  special  lien  up- 
on its  assets  or  property  exists  In  favor  of 
any  creditor  or  class  of  creditors;  and  that 
the  corporation,  prior  to  such  an  event,  had 
the  power  and  right  to  prefer  Its  creditors 
in  like  manner  and  under  like  circumstances 
as  individuals  or  co-partnerships  may  do. 
This  rule  must  now  be  considered  as  settled 
in  this  Jurisdiction.  See  Henderson  v.  Trust 
Co.,  143  Ind.  561,  40  N.  E.  510;  First  Nat. 
Bank  v.  Dovetail  Body  &  Gear  Co.,  143  Ind. 
534,  42  N.  E.  S24;  Id.,  143  Ind.  550,  40  N.  E. 
810;  and  the  many  authorities  cited  In  the 
opinions.  By  these  decisions  It  la  also.  In  ef- 
fect, held  that  an  Insolvent  corporation  Is 
not  to  be  denied  the  right  to  prefer  a  cred- 
itor or  creditors  when  such  preference  does 
or  may  inure  to  the  benefit  of  some  of  Its 
officers  who  are  sureties  upon  the  claims  of 
the  creditors  preferred.  It  being  true,  then, 
as  a  legal  proposition^  that  an  Insolvent  cor- 
poration may,  in  like  manner  as  a  natural 
person,  prefer  Its  creditors,  upon  what  logi- 
cal or  reasonable  grounds  can  It  be  said  that 
a  holder  of  a  bona  fide  indebtedness 
against  the  former  cannot  be  preferred,  for 
the  reason  that  some  of  the  directors  are  the 
sureties  for  the  corporation  for  the  payment 
of  said  Indebtedness?  See  Worthen  v.  Grif- 
fith, 59  Ark.  562,  28  S.  W.  286. 

The  broad  doctrine  that  the  officers  of  a 
corporation  cannot  In  their  own  names  con- 
tract with  it  Is  unreasonable.  Such  a  hold- 
ing would  virtually  deny  to  corporations  the 
credit  upon  which  their  business  may  be 
transacted.  If  the  right  of  the  stoddiolders 
and  officers  of  a  corporation  to  advance 
money  to  it  to -carry  on  its  affairs,  or  to  In- 
dorse for  it  to  obtain  money  for  such  piu-pose. 
Is  denied,  it  would  result  In  depriving  the 
corporation  of  Its  most  ready  and  frequent 
source  of  credit  If  directors  can  lend 
money  to  the  corporation,  or  Indoree  for  it 
under  the  laws  In  this  state,  they  should  cer- 
tainly have  the  right  to  collect  their  debt,  or 
be  secured  therein,  as  Is  accorded  by  the  law 
to  other  creditors.  Schufeldt  v.  Smith,  131 
Mo.  280.  31  S.  W.  1039.  Where,  however, 
an  officer  of  an  Insolvent  corporation  Is  pre- 
ferred, the  rule  properly  asserted  by  the  au- 
thorities Is  that  such  act,  when  assailed, 
should  l>e  closely  Bcrutlnlzed  by  the  court,  and 
the  burden  will  be  cast  upon  the  preferred 
officer  to  establish  that  he  held  a  bona  fide 
debt  against  the  corporation.  Schufeldt  v. 
Smith,  supra,  and  authorities  there  cited. 
While  It  may  be  said  that,  If  a  corporation  Is 
allowed  to  make  preferences  that  will  Inure 
to  the  benefit  of  Its  officers,  this  will  enable 
the  latter,  by  reason  of  the  position-  which 
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they  occupy,  to  outstrip  the  other  creditors 
In  the  race  of  diligence  In  collecting  or  secur- 
lag  claims,  this  fact,  however,  cannot  be 
deemed  sufBcIent  to  deny  It  the  right  to  pre- 
fer Its  creditors.  An  Individual  debtor  may 
prefer  his  wife,  or  any  other  oiember  ol  his 
family,  provided,  of  course,  the  preferred  debt 
Is  an  honest  one.  No  more  equity  or  reason 
appears  for  allowing  an  Individual  to  do  this 
than  In  permitting  a  corporation  to  prefer  Its 
own  stockholders  or  officers.  It  is  true  that 
they  have  an  advantage  over  others  in  this 
respect,  but  this  vantage  ground  results  from 
their  portion,  and  is  known  to  every  one  who 
deals  with  the  corporation,  or  extends  ft  cred- 
it. See  Buell  v.  Buddngham,  16  Iowa,  284. 
As  said  by  Judge  Dillon  In  this  latter  case: 
"Being  an  officer  In  the  corporation  did  not 
derive  Buell  of  the  right  to  enter  Into  com- 
petition  with  other  creditors,  and  run  a  race 
of  vigilance  with  them,  availing  himself.  In 
the  contest,  of  hla  superior  knowledge,  and  of 
the  advantage  of  his  position  to  obtain  secu- 
rity for  or  payment  of  his  debt."  All  pref- 
erences by  Insolvent  debtors  are  Inequitable. 
They  result  in  favoring  one  creditor  over  an- 
other, equally  entitled  to  such  favor  or  pref- 
erence. The  Insolvent  person  Is  generally 
prompted  by  his  own  feelings  to  prefer  his 
friends.  In  fact,  the  rule  which  permits  In- 
solvents  to  prefer  their  creditors  has  resulted 
in  much  evil,  but  it  Is  so  firmly  established 
that  It  cannot  consistently  be  overthrown  by 
judicial  action,  but  the  legislative  department 
should  interpose  and  regulate  and  control  this 
right  by  statute. 

Tbe  dechslons  of  this  court  upon  the  ques- 
tion of  preference  by  an  Insolvent  corpora- 
tion, and  the  holding  that  the  trust-fund  doc- 
trine, applied  to  the  extent  Insisted  upon  by 
appellees,  cannot  be  upheld,  are  in  harmony 
with  the  great  current  of  decisions,  both  of 
state  and  federal  courts.  In  addition  to  those 
cited  in  the  opinions  of  this  court  In  the  pre- 
vious cases  we  cite  the"  following:  Worthen 
V.  Griffith,  supra;  Schufeldt  v.  Smith,  supra; 
Waggoner-Gates  Milling  Co.  v.  Zelgler-Zaiss 
Commission  Co.,  128  Mo.  473,  31  S.  W.  28; 
Bank  of  Montreal  v.  J.  E.  Potts  Salt  &  Lum- 
ber Co.,  90  Mich.  345,  51  N.  W.  512;  Meyer 
v.  Chair  Co.,  130  Mo.  188,  32  S.  W.  300; 
Thomson- Houston,  etc.,  Co.  v.  Henderson, 
etc.,  Co.,  116  N.  C.  112,  21  S.  E.  951;  Bank  v. 
WhitUe,  78  Va.  737;  Iiisurance  Co.  v.  Page, 
17  B.  Mou.  (Ky.)  412;  Coats  v.  Donncll,  M 
N.  Y.  168;  Railroad  Co.  v.  Spreckles,  65  Cal. 
193,  3  Pac.  661;  Sai^ent  v.  Webster,  13  Mete. 
(Mass.)  497;  Oatlln  v.  Bank,  6  Conn.  233. 

Neither  of  the  appellants  In  this  appeal 
was  a  stockholder  or  officer  of  the  corpora- 
tion, but  a  stranger  thereto;  hence  the  ques- 
tion of  a  preference  by  an  insolvent  corpora- 
tion to  its  own  officers  for  debts  held  by  them 
against  such  a  concern  Is  not  directly  In- 
volved, and  consequently  the  reasoning  and 
holding  therein  must  be  limited  to  the  fact  In 
this  respect  that  the  directors  in  question 
were  but  sureties  upon  the  claims  preferred. 


It  Is  also  insisted  by  appellees  that  the  fact 
that  the  preferences  In  the  case  at  bar  were 
authorized  by  the  votes  of  the  two  directors 
who  were  the  sureties  up<Mi  the  notes  of  the 
preferred  creditors  rendered  the  mortgages 
illegal.  But  the  execution  of  the  mortgages, 
as  it  appears,  was  authorized  by  the  unani- 
mous vote  of  the  five  directors,  being  the  en- 
tire directory.  Consequently,  a  majority  of 
the  directors,  oonstltuting  a  quorum,  by  their 
votes  authorized  Ihe  preference,  Independent 
of  the  votes  of  the  two  who  were  the  sure- 
ties. Therefore  the  principle  asserted  In  the 
case  of  Buell  t.  Buckingham,  supra,  would 
apply.  It  was  held  in  that  case  that  a  pref- 
erence made  by  an  insolvent  corporation  to 
Its  president,  by  a  vote  of  its  directors,  suffi- 
cient without  counting  the  vote  of  the  former, 
was  valid.  The  facts  do  not  estoblisb  that 
the  corporation  In  question  took  any  steps  It- 
self to  apply  for  a  receiver  when  it  eMcuted 
the  mortgages  In  dispute.  Neither  does  it 
appear  that  the  placing  of  the  concern  In  the 
hands  of  the  receiver,  and  the  act  of  prefer- 
ring the  claims  of  appellants,  were  a  part  of 
the  same  transaction,  so  as  to  bring  it  with- 
in the  principle  affirmed  In  Shllllto  Co.  v. 
McConnell,  130  Ind.  41,  20  N.  B.  832.  It  Is 
disclosed  by  the  finding  that  the  money  loaned 
by  the  banks  and  Mrs.  KauU  to  this  company 
was  loaned  at  a  time  when  It  w^  carrying 
on  its  business.  We  fail  to  recognize  any- 
thing under  the  facts  that  will  take  these 
preferences  to  the  appellees  out  of  the  pro- 
tection of  the  rule  which  we  sustain  and  ad- 
here to,  relative  to  the  right  of  an  lns<^veat 
corporation  to  prefer  its  creditors  In  like  man- 
ner as  a  natural  person. 

As  the  judgment  must  be  reversed  as  to 
both  of  the  appellants  for  the  error  of  the 
court  in  holding  the  mortgages  in  controversy 
invalid,  we  do  not  determine  the  question, 
imder  the  evidence,  as  to  the  consideration 
of  that  part  of  Mrs.  Kaull's  claim  disallowed 
by  the  court.  There  Is  such  a  controversy 
as  to  the  amounts  that  should  be  allowed  to 
both  of  the  appellants  that  we  are  of  the 
opinion  that  justice  can  be  best  subserved  by 
ordering  a  new  trial  upon  all  of  the  Issues. 
The  judgment  as  to  both  of  the  appellants 
is  therefore  reversed,  and  the  cause  is  re- 
manded  to  the  lower  court,  with  directions  to 
vacate  Its  judgment,  and  grant  appellants  a 
new  trial,  and  for  further  proceedings  not  In- 
consistent with  Ibis  opinion. 


(146  iBd.  SM) 
WORTHLET  v.  BURBANKS  et  al. 
(Supreme  Court  of  Indiana.    Jan.  12,  1897.) 

AdVIBSS  F089BBSION— BARasx  Laivds. 

1.  Adverse  posBession  of  unproductive  lands, 
consisting  of  barren  sand  hills  cut  up  by  sloughs, 
is  shown  by  recordnig  the  deed  nnder  which  the 
occupant  claims,  cutting  alt  the  timber  of  any 
value  thereon,  having  tbe  land  surveyed  and 
boundary  lines  grubbed  out  and  staked,  going 
upon  the  land  at  intervals,  claiming  absolute 
ownership,  clearing  a  small  portion,  building  a 
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brush  fence  arotiod  the  portion  cleared,  employ- 
ing agents  in  the  neighborhood  of  the  land  to 
look  after  it,  end  payiog  taxes,  without  proof 
of  actual  occupation. 
:  2.  Adverse  potiseBsion  of  any  ^rtioa  of  a 
tract  of  land  under  color  of  title  gives  conBtruc- 
tive  possession  of  the  entire  tract 

Appeal  from  circuit  court.  Porter  county; 
John  H.  GiUett,  Judge. 

Action  by  Catiarlne  L.  Worthley  against 
John  A.  Burbanks  and  others.  There  was  a 
Judgment  for  defendants,  and  plalntitt  ap- 
peals. Reversed. 

B.  D.  Crampacker  and  Collins  &  Collins, 
for  appellant  J.  W.  Yoache,  tor  appellees. 

HACKNEY,  J.  The  appellant  sned  to 
quiet  her  title  to  an  80-acre  tract  of  land  In 
Lake  coimty,  and  the  app^lee  Burbanks,  by 
cross  complaint.  Bought  to  quiet  the  title 
thereto  in  hlmseU.  On  change  ot  venue  from 
the  Lake  circuit  court,  the  cause  was  tried 
and  a  special  verdict  rendered  in  the  Por- 
ter circuit  court  The  appellant  and  the  ap- 
p^Iee  each  moved  for  a  Judgment  upon  the 
special  Tordict  and  the  motion  of  the  lat- 
ter was  sustained,  and  that  of  the  former 
was  overruled.  These  rulings  present  the 
only  queetioa  assigned  as  error  in  this  court 

The  facts  found  disclose:  That  the  appel- 
lee, in  October,  1857,  became  tbe  owner  of 
the  legal  tltie  to  said  lands.  That  his  deed 
was  properly  recorded  In  January,  1858;  that 
he  never  ccHivcTed  or  transferred  his  said 
title.  That  he  was  not  and  has  not  since 
been,  a  resident  of  Lake  county.  That  he  did 
not  see  said  lands,  raxsepting  In  tbe  years 
1858,  1880,  and  1891,  when,  during  each  of 
siUd  first  two  years,  be  visited  said  lands 
onc^  and  In  tbe  last  of  said  years  be  buUt 
a  small  frame  lurase  thereon.  That  said 
lands  were  wild,  uncultivated,  and  unim- 
proved, and  were  never  in  bis  actual  posses- 
sion  or  occm>ancy  prior  to  June,  1891.  Tbat 
for  the  years  18SD  and  1860  said  lands  were 
subject  to  taxation  In  said  county,  and  were 
assessed  in  tbe  name  of  said  Burbanks,  but 
neither  said  taxes,  not  any  taxes  thereafter 
assessed,  were  ever  paid  by  blm.  For  the 
years  named  said  taxea  became  delinquent 
and  In  January,  1861,  said  lands  were  sold 
therefor,  tbe  treasurer  of  said  county,  at 
public  sale,  and  were  purchased  by  one  Dib- 
ble, who  received  a  deed  therefor  in  1861; 
said  lands  nevw  having  been  redeemed  from 
said  sale.  Dibble  s^d  to  Arvlda  Worthier  in 
March,  1868;  Arvida  Wortbl^  conv^red  to 
one  Rose  in  Januaty,  187S;  and  Rose,  m  the 
same  day,  conveyed  to  tbe  appelant  The 
deeds  of  said  sevwal  conveyances  were  duly 
entered  for  recwd  in  Lake  county  near  the 
dates  of  their  execution,  and  since  June  16, 
1868,  said  lands  have  been  entered  for  taxa- 
tion against  said  Arvida  Worthley  and  this 
appellant  The  taxes  on  s^  lands  from  the 
year  1868  until  1882  were  paid  by  said  sev- 
eral grantees,  IMbble,  Worthl^,  and  the  ap- 
pellant; and  In  the  year  1880  she  paid  the 
sum  of  917.2S  assessed  in  ber  name  against 


said  lands  for  a  public  ditch  then  construct- 
ed. Said  lands  are  located  about  two  miles 
from  the  village  of  ToUeston,  and  have  ever 
been  "barren  sand  rldgesand  hUls,interspers' 
ed  with  a  few  sloughs.  Tbat  said  sand  ridges 
contalued  no  soil,  and  were  wholly  unpro- 
ductive and  unfit  fOr  any  kind  of  cultivation, 
and  wholly  unfit  to  be  used  for  farming  or 
gardening  purposes,  or  for  any  other  useful 
purpose  whatever.  That  tbe  sloughs  on  said 
land  produced  nothing  but  a  coarse  kind  of 
grass  in  small  quantities,  which  were  utterly 
wolrthless  and  unfit  for  any  purpose,  and  had 
no  market  value,  either  In  the  vicinity  of 
the  land  ac  anywhere  else.  That  said  land 
was,  *  •  •  and  has  been,  continuously, 
*  *  *  Incapable  of  producing  any  kind  of 
cn^  or  yielding  anyttiing  of  valn€  whatever.** 
That  vhen  Dibble  obtained  bis  tax  deed, 
he  went  upon  said  land,  and  cut  ofl  timber 
of  any  value,  and  removed  tbe  same,  since 
which  time  said  lands  have  been  "covered  in 
a  large  part  by  small  brush  and  small  scrub- 
oak  trees,"  of  no  value  for  any  purpose.  That 
said  lands  have  nev»  possessed  any  Value 
for,  and  have  not  been  adapted  to^  "resi- 
dence puii>oses,  or  platting  or  subdividing, 
or  to  any  othex  useful  purpose,"  "Said  Ar- 
vida Worthley,  In  Oie  summ«'  of  18G8,  en- 
tered upon  said  land,  claiming  to  own  the 
same,  and  cairaed  said  land  to  be  surv^ed, 
Xnd  chopped  and  grubbed  the  brush  out 
along  tbe  line  thereof  all  the  way  around 
said  tract  u^d  caused  stakes  to  be  driven  at 
the  comers,  and  some  places  along  the  Une^ 
for  the  purpose  of  marking  the  line  of  said 
land,"  all  of  which  remained  visible  to  the 
coDunon  observer  for  four  years.  That  In 
the  year  1869  the  said  Arvida  Worthl^  fre- 
quently visited  said  land,  and  went  upon  the 
same,  and  openly  and  notoriously  claimed  to 
be  the  owner  thereof,  and  gave  permission  to 
a  resident  in  th^  vicinity  of  said  lands  to  cut 
a  small  quantity  of  coarse  idougb  grass  there< 
on.  That  in  tbe  year  1870  said  Arvida  Wor- 
thley visited  and  went  upon  said  land  fre- 
quently, still  claiming  the  ownership  there- 
of, and  during  said  year,  he  grubbed  and 
elesred  about  a  half  acre  of  said  land,  and 
inclosed  the  same  with  a  brush  fence;  but  the 
soil  upon  said  land  was  so  barren  and  poor 
that  he  did  not  plant  any  crop  thereon,  but 
during  said  year,  he  planted  a  small  patch 
of  cranberry  vines  in  a  marsh  or  slough  on 
said  land.  In  each  of  the  years  1871  and 
1872  he  went  upon  said  land  several  timra, 
and  openly  and  notorionsly  claimed  to  own 
the  same,  and  gathered  small  quantities  of 
cranberries  therefrom.  In  January,  1873, 
when  said  land  was  conveyed  to  the  appel- 
lant and  when  she  and  her  husband,  said 
Arvida,  moved  to  Michigan  City,  fnun  Tol- 
leston,  where  t^ey  had  theretofore  resided, 
she  (this  appellant)  put  WlUlam  L.  Worthier, 
ber  son,  in  charge  of  said  lands,  and  author- 
ized blm  to  look  after  and  care  for  the  sameL 
That  from  said  date,  each  year  until  and  In- 
cluding 1878,  said  son  visited  said  lands 
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tliree  or  four  times,  at  each  visit  going  upon 
and  over  said  lands,  claiming  at  all  times, 
openly  and  notoriously,  that  the  appellant 
owned  said  lands,  and  during  the  same  pe- 
riod, and  at  all  times  thereafter,  she  claim- 
ed, openly  and  notoriously,  to  own  said  lands. 
That  In  1878,  when  her  said  son  moved  to  a 
Western  state,  she  ^ployed  one  Gibson,  a 
resident  of  Tolleston,  and  authorized  him  to 
look  after  and  take  care  of  said  land  for 
her,  and  from  that  time  to  the  time  of  the 
trial  he  went  upon  said  lands  several  times 
each  year,  for  the  pui^ose  of  looking  after 
the  same,  and  at  all  times  during  said  period 
he  did  openly  and  notoriously  claim  and  de- 
clare that  the  appellant  was  the  owner  of 
sold  lands,  and  that  he,  as  her  agent,  was  In 
charge  thereof.  That  the  said  Arrlda  Worth- 
1^,  firom  the  time  he  purchased  from  Dlb- 
hle  until  January,  1878,  and  this  ^ipellant^ 
from  Janiuiy,  1873,  to  the  time  of  the  trial, 
ccmtlnuously,  openly,  and  notoriously  claim- 
ed to  own  said  lands,  and  in  like  manner  ex- 
ercised all  such  acts  of  dominion,  control, 
and  ownership  over  the  same,  as  fully  and 
completely  as  otller  owners  of  Uke  lands  ex- 
erdsed  respecting  the  same,  and  that  they 
did  severally,  during  said  periods,  respective- 
ly, exercise  such  dominion,  control,  and  own- 
ership oyer  said  lands  as  could  be  exercised, 
In  view  of  the  condition,  chamcter,  and 
adaptability  of  said  lands,  all  of  which  was 
open,  notorious,  and  vMble,  and  to  the  exclu- 
sion of  every  other  person.  That  Burbank's 
never  inquired  as  to  the  ownership  of  said 
land  from  1868  to  1891,  and.  If  he  had  made 
such  Inquiry  In  the  vidnlty  of  said  land,  he 
could  easily  have  ascertained,  at  any  time 
from  1868  to  the  time  he  commenced  this 
suit,  that  the  said  Arvida  Worthley  and  ttils 
appellant  claimed  to  own  the  land. 

Tb&  question  presented  In  this  court  Is  as 
to  Aether  the  facts  so  spedally  returned 
by  the  Jury  disclosed  such  advise  possession, 
by  and  in  fiivor  of  the  appellant,  as  to  pre- 
clude the  reassertlon  the  appellee  of  his 
title  acquired  In  1867.  In  this  sUte  the  8ta^ 
ute  of  limitations  (Rev.  St  1894,  {  294;  Rev. 
St  1881,  fi  293)  denies  a  right  of  acUon  for 
the  recovery  of  real  estate  after  20  years  from 
the  accrual  of  the  cause  of  action;  and  tlds  is 
the  provision  upon  which  the  holder  of  lands 
in  adverse  poeseesion  for  the  term  of  20  years 
Is  held  to  be  the  owner.  The  able  counsel 
for  the  parties  agree  that,  ordinarily,  there 
are  five  indttrpensable  elements  In  this  ad- 
vow  possession,  namely:  (1)  It  must  be 
hostile,  and  under  a  dalm  of  tight;  (2)  It 
must  be  actual;  (S)  it  must  be  open  and  no- 
tn-lons;  (4)  It  must  be  exclusive;  and  (6)  It 
must  be  continuous.  In  this  agreement  coun- 
sel are  supported  by  the  authorities.  Ward 
V.  Ooehran,  150  U.  S.  606,  14  Sup.  Ct  230; 
Murmy  v.  Hoyle,  97  Ala.  688,  11  South.  797; 
Bingo  V.  Woodruff,  43  Ark.  409;  Oneto  v. 
Bestano,  78  Gal.  374,  20  Fac.  743;  Noyes  v. 
Heffeman,  153  HI.  339,  38  N.  B.  671;  Hemp- 
rfted  T.  Huffman;  84  Iowa.  398;  61  N.  W.  17; 


Olldebaus  v.  Whltins^  39  Kan.  706,  IS  Fac. 
916;  Haffoidorfn-  v.  Gault,  81  Ky.  121;  In- 
habitants oC  School  Dlst  V.  Benson,  31  Me. 
381;  Beatty  v.  Mason,  30  Md.  409;  Middle- 
sex Co.  V.  Lane,  149  Mass.  101,  21  N.  B.  228; 
Faldi  v.  Faldi.  03  Mich.  410,  54  N.  W.  903; 
Lontry  v.  Farker,  37  Neb.  858,  55  N.  W.  962; 
Foulke  V.  Bond,  41  N.  J.  Law,  615;  Law  v. 
Smith,  4  Ind.  56;  Fetoson  v.  McCuliough, 
50  Ind.  35;  McEnttre  v.  Brovrn,  28  Ind.  317; 
Rlchwlne  v.  Presbyterian  Church,  133  lud- 
80,  34  N.  B.  737;  SUver  Creek  Cement  Corp. 
V.  Unim  -Lime  &  Cement  Co.,  138  Ind.  297, 
35  N.  B.  L£6,  and  37  N.  B.  721;  Dyer  v.  Eld- 
ridge,  136  Ind.  664,  36  N.  B.  522;  Boots  v. 
Be<^  100  Ind.  472,  0  N.  B.  608;  1  Am.  & 
Eng.  Bnc.  Law  (2d  Ed.)  p.  795.  There  Is 
no  question  but  that  the  appellant  held  fOr 
the  requited  period  the  color  of  title  to  said 
lands,  and  that  If  she  occupied  or  possessed, 
as  required  by  the  rule  In  adverse  possession, 
any  part  of  the  land,  such  possession  will,  un- 
der such  color  of  title,  be  held  constructively 
to  include  l^e  whole  of  such  lands.  Hargis 
V.  Inhabitants  of  Congressional  Tp..  29  Ind. 
70;  Balhroad  Oo.  v.  Oyter,  60  Ind.  383;  State 
V.  Bank.  106  Ind.  461,  7  N.  E.  379;  Boots  v. 
Be(^  109  Ind.  472.  9  N.  E.  608;  aty  of  No- 
blesvUle  v.  Lake  Erie  &  W.  R.  Co.,  130  Ind.  1. 
29  N.  E.  484;  HeriC  v.  Griggs  121  Ind.  471, 
23  N.  B.  279;  Dyer  v.  Eldridge,  supra;  1  Am. 
&  Eng.  Bnc.  Iaw  (2d  Ed.)  p.  847. 

The  Important  Inquiry,  t^on  the  &cts 
found.  Is  as  to  whether  the  appellant  occu- 
pied or  iMssessed,  under  the  rule  in  adverse 
possession,  any  part  of  the  land  for  the  re- 
quired term.  Appellees  Insist  that  actual  oc- 
cupancy is  necessary,  while  the  appellant 
urges  that  occupancy  is  necessary  only 
where  it  Is  possibte  with  some  return  from 
the  occupancy  or  use,  and  Is  not  required  If 
the  land  Is  not  susceptible  of  some  remunera- 
tive use.  Tbat  there  was  not  an  actual 
occupancy  for  W  years  or  on  behalf  of 
the  appelant  and  her  grantors  is  not  in 
doubt  DOT  Is  It  questionable  that  the  lands 
were  not  available  for  any  productive  use. 
The  precise  Inquiry,  therefore.  Is,  what  Is 
meimt  by  "possession,"  as  applied  to  lands  of 
the  character  of  those  in  question  here?  It 
Is  manifest  that  there  can  be  no  absolutely 
unvarying  rule  with  reference  to  every  class 
of  real  estate,  and  that  the  required  occupancy 
of  or  domlnitHi  over  a  section  of  desert  lands, 
or  of  a  mining  camp,  a  nonnavigable  lake,  a 
prairie,  a  forest,  a  fertile  form  In  a  high 
state  of  cultlvotion,  or  a  town  lot,  would  not 
answer  as  to  a  lot  in  the  business  center  of 
a  popnloufi  and  thrifty  dty.  As  said  in  Ew- 
Ing  V.  Burnet,  11  Fet  41,  "so  much  depends 
on  the  nature  and  situation  of  the  property, 
the  uses  to  which  It  can  be  applied,  or  to 
which  the  owner  or  claimant  may  choose  to 
apply  it  that  it  is  difficult  to  lay  down  any 
precise  rule,  adapted  to  all  cases."  And.  as 
said  in  the  early  case  of  Boblson  v.  Swett, 
8  Me.  316.  whoe  It  was  "wild  and  unculti- 
vated land,  the  jury  were  not  to  expect  the 
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same  evidence  of  occupancy  which  a  culti- 
vated farm  would  present  to  them."  In  this 
connecUon  it  Is  sa;id  In  2  Wood,  Lim.  (2d  Ed.) 
%  267;  "The  kind  of  possession  which  will  be 
sufficient  must  depend  largely  upon  the  char- 
acter of  the  land,  the  locality,  and  the  pur- 
poses to  which  it  can  be  put.  •  •  •  And 
where  the  land  is  so  situated  as  not  to  admit 
of  any  permanent  useful  improvement,  nei- 
ther residence,  cultivatioQ,  nor  actual  occu- 
pation are  necessary,  where  the  continued 
claim  to  the  premises  is  evidenced  by  notori-  ^ 
ous  acts  of  ownership,  such  as  a  person  would 
not  exercise  over  lands  which  he  did  not 
own.  It  is  not  necessary  that  the  occupa- 
tion should  be  such  that  a  mere  stranger, 
passing  the  land,  wotUd  know  that  some  one 
was  asserting  title  to  a  dominion  over  it  It 
Is  not  necessary  that  the  land  he  cleared  or 
fenced,  or  that  any  building  be  put  upon  it 
The  possession  of  land  cannot  be  more  than 
the  exercise  of  exclusive  dominion  over  it." 
Numerous  cases  are  cited  by  the  author  which 
support  the  text  See  Ewing  v.  Burnet,  su- 
pra; Draper  v.  Shoot,  25  Mo.  107;  Ford  v. 
Wilson,  35  Miss.  490;  Morrison  v.  Kelly,  22 
111.  610;  Royall  v.  Llsle's  Lessee,  15  Ga.  5i5; 
Eddy  V.  Gage,  147  HI.  162,  35  N.  E.  S47; 
Tucker  v.  Shaw,  15S  111.  326,  41  N.  E.  914; 
Whitaker  v.  Shooting  Club  (Mich.)  60  N.  W. 
983;  Twohig  v.  Learner  (Neb.)  67  N.  W.  152; 
Mooney  v.  Oooledge,  30  Ark.  640;  Normant 
v.  Eureka  Co.,  98  AJa.  181,  12  South.  454; 
Bowen  t.  Guild,  130  Mass.  121;  Booth  v. 
Small,  25  Iowa,  177;  Brett  v.  Farr,  66  Iowa, 
GS4,  24  N.  W.  275;  Murphy  v.  Doyle,  37 
Minn.  113,  33  N.  W.  220;  Cooper  v.  Morris, 
48  N.  J.  Law,  607,  7  AU.  427:  Stockton  v. 
Gelssler,  43  Kan.  612,  23  Pac  619;  Foulke  t. 
Bond,  41  N.  J.  Law,  527. 

It  Is  true,  as  counsel  for  the  appellee  In- 
sists, that  In  no  one  of  these  cases  were  there 
such  slight  acts  of  dominion  over  the  lands 
in  dispute  as  were  exercised  over  those  here 
In  controversy  during  the  last  few  of  the  20 
years  from  the  first  assertion  of  title  by  Dib- 
ble in  1861.  But  it  can  as  safely  be  said 
that  la  no  reported  case  were  the  lands  in 
question  so  wholly  unadapted  to  beneficial  use 
as  are  the  lands  involved  in  this  case.  No 
act  of  dominion  is  suggested,  with  reference 
to  the  appellant's  holding,  which  was  not  ap- 
plicable to  lands  of  productive  qualities  or 
subject  to  gainful  use.  If,  as  the  cases  cited 
concur  In  holding,  actual  residence,  occupa: 
tlon,  cultivation,  inclosure,  buildings,  or  im- 
provement are  not  Indispensable,  and  that  the 
possession  necessary,  depending  upon  the 
character  and  location  of  the  land,  is  such 
as  the  claimant  would  exercise  over  prop- 
erty held  in  his  own  right,  and  would  not 
exercise  over  property  which  he  did  not  claim, 
it  would  be  difficult,  indeed,  to  point  to  some 
act  which  the  appellant  did  not  but  could 
have  exercised,  with  benefit  from  the  land, 
evidencing  her  adverse  possession.  From 
1861  to  1873,  fruitless  efrwts  were  made 
from  year  to  year  to  make  some  beneficial 


use  of  the  land,  and  they  were  ^fruitless  be- 
cause the  land  was  not  adapted  to  any  fruit- 
ful use.  Nothing  remained  to  be  done,  to 
manifest  the  adverse  claim  of  ownership, 
which  would  not  have  been  unproductive, 
and  anything  else  done  must  have  been  of  a 
character  not  to  be  expected  from  a  sincere 
claimant  In- Wood,  Lim.  S  268,  it  Is  said: 
"In  determining  the  question  of  adverse  pos- 
session, the  jury  may  take  Into  consideration 
the  nature  and  situation  of  the  land.  And 
the  placing  of  deeds  on  record,  passing  over 
the  tract,  employment  of  agents  living  in  the 
neighborhood  to  look  after  it  and  prevent 
trespasses  upon  it,  payment  of  taxes  continu- 
ously under  claim  of  title,  and  the  like,  may 
be  considered  by  theuj;  and  it  is  not  always 
necessary  to  prove  actual  occupation  by  the 
claimant  But  the  acts  referred  to  would 
not  be  sufficient,  of  themselves,  to  establish 
title  by  reason  of  adverse  possession,  unless 
the  land  was  unsusceptible  of  more  definite 
and  actual  possession,  or  such  acts  were 
known  to  the  party  holding  the  legal  title, 
and  known  to  have  been  done  under  claim  of 
adverse  title," — citing  authorities.  The  gen- 
eral proposition  Involved  In  the  authorities 
we  have  cited  upon  this  branch  of  the  ques- 
tion was  recognized  by  this  court  In  Collett 
V.  Board,  119  Ind.  27,  21  N.  E.  329.  It  was 
there  said:  "An  entry  upon  land  with  the 
Intention  of  asserting  ownership  to  it,  juad. 
continuing  In  the  visible,  exclusive  possession 
under  such  claim,  exercising  those  acts  of 
ownership  usually  practiced  by  owners  of 
such  land,  and  using  It  for  the  purposes  to 
which  It  Is  adapted,  without  asking  penuis- 
slon,  and  In  diaregard  of  all  <^her  conflicting 
claims,  is  sufficient  to  make  the  poBsesslan 
adverse." 

If  the  owner  absents  himself  from  lands  of 
the  character  of  those  here  involved,  and  Ig- 
nores for  30-odd  years  the  luiown  annual 
tax  clain^s  of  the  county  and  state  against 
the  land,  be  can  but  anticipate  outstanding 
colorable  adverse  title.  He  cannot  expect  to 
be  advised,  from  a  view  of  the  land,  that 
it  is  in  the  possession  of  another,  since  none 
of  the  evidences  of  occupancy  applicable  to 
productive  lands  are  required  by  law,  or 
would  be  prolNible  from  the  customs  of  own- 
ers of  such  lands.  The  public  records  of 
conveyances,  transfers,  and  payments  of 
taxes  would  be  a  natural  and  proper  source 
of  knowledge;  and  the  open  and  notorious 
claim  of  title  by  another,  evidenced  by  tbe 
general  understanding  of  the  people  of  the 
neighborhood,  gained  from  the  frequent  proc- 
lamations of  the  claimant,  would  afford  an- 
other means  of  information.  If  he  visited 
the  land,  be  could  see  that  the  ancient  timber 
was  gone,  and  that  all  of  value  had  gone 
with  It.  This,  while  not  always  sufficient 
notice  of  an  advance  claim  or  possession, 
would  be  a  circumstance  which,  coupled  with 
the  other  sources  of  notice  to  be  anticipated, 
was  proper  to  consider;  and,  if  all  combined 
were  such  notice  as  he  might  reasonabljr  ex^ 
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pect  from  an  adverBe  title,  then  they  were 
Bofflcient  notice.  We  think  the  facts  found 
by  the  Jury  establish  every  use  of  the  land 
of  which  it  was  capable;  that  it  was  such 
use  as  was  made  by  the  owners  of  like  lands; 
that  the  appellant's  dominion  over  the  land 
was  such  that,  under  the  roles  of  law  al- 
ready stated,  Bnrbanks  waa  chargeable  with 
notice  of. 

It  Is  said,  however,  that  by  the  decision  of 
this  court  in  State  v.  Bank,  106  Ind,  435,  7 
N.  E.  379,  the  law  has  been  declared  to  be  at 
variance  with  the  proposition  that  actual  oc- 
cupancy is  not  Indispensable  where  It  may  not 
be  had  with  beneficial  use.  On  page  461, 
100  Ind.,  and  page  395,  7  N.  B.,  of  the  report 
of  that  case,  it  was  said:  "It  was  Impos- 
sible for  Bright  to  have  had  possession  of 
the  bed  of  the  lake,  unless  he  In  some  way 
had  constructive  possession,  because,  during 
the  time  that  he  claimed  to  be  the  owner.  It 
was  almost  wholly  covered  with  water." 
This  statement.  It  will  be  observed  from  a 
careful  reading  of  the  opinion,  was  made  in 
distinguishing  between  constructive  posses- 
sion under  color  of  title  and  actual  posses- 
rton  without  colOT  of  title,  with  reference  to 
the  area  to  be  included  in  either  possession. 
Standing  alone,  It  would  not  follow  that  there 
could  be  no  adverse  "possession  because 
•  •  *  the  land*  was  almost  wholly, cov- 
ered with  watM-."  The  cases  of  Whltaker 
T.  Shooting  Club,  supra,  Brophy  v.  Richo- 
aon.  137  Ind.  114,  36  N.  H.  424,  and  perhaps 
other  cases,  illustrate  the  proposition  that 
there  may  be  a  possession  of  lands  covered 
by  water.  The  question  of  adverse  posses- 
sion  in  that  case,  however,  was  decided  upon 
the  absence  of  evidence  tending  to  show  pos- 
session for  the  required  period,  and  not  be- 
cause such  possession  was  impossible.  More- 
over, If  it  should  be  conceded  that  the  bed 
of  a  lake  covered  with  vrater  was  not  capable 
of  aotnal  possession  or  occupancy,  within  the 
rule  in  adverse  possession,  the  present  case 
would  not  stand  upon  the  same  role;  for  here 
actual  occupancy  Is  possible,  but  the  many 
cases  cited  hold  that  it  Is  not  necessary  where 
the  land  Is  not  adapted  to  any  beneficial  use. 
We  conclude  that  the  court  erred  in  render- 
ing Judgment  upon  the  verdict  In  appellees' 
favor,  and  the  Judgment  Is  reversed,  with  In- 
stmctiODB  to  render  Judgment  upon  said  ver- 
dict In  f  aror  of  the  appellant 
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AFpaAL— Rbvibw— Objbctioks  vot  MiLDB  Bblow 
— RaroRMATioiT  or  Instbitiibnts— Suv- 

FIOIBirOT  or  BVIDBNCB. 

1.  An  objection  that  a  motion  for  a  new  trial 
was  not  Sled  in  time  cannot  be  raised  tm  the 
lint  time  on  appeal. 

2.  In  an  action  to  reform  a  lease.  It  appeared 
that  defendant  took  the  place  of  a  former  ten- 
anL  tor  an  unexpired  term,  at  $2,400  per  year, 
■nder  an  agreement  for  a  lease  for  am  addltion- 

VthMring  dudad,  41  N.  B.  1. 


al  term  at  a  fair  rental)  that  a  competitor  of 
defendant  desired  to  obtain  a  lease  from  i^aln- 
tiff,  and  off««d  more  rent  and  a  bonus;  that 

plaintiff s  husband,  acting  for  her,  proposed  to 
defendaut  a  five  years'  extension  at  $3,000  per 
year  and  $500  bonus;  that,  after  discussion,  the 
former  drew  the  lease  in  qn&stion,  which  was 
for  a  term  of  seven  years,  at  a  rental  of  £2,000 
per  year  for  the  first  two  years,  and  $3,000  per 
yenr  for  the  next  five  years;  that,  after  a  type- 
written copy  was  made,  plaintiff  signed  and  ac- 
knowledged them  In  duplicate,  and  had  the  orig- 
inal recorded;  that,  when  the  lease  was  ex- 
ecuted aod  delivered,  defendant  paid  the  $500 
bonus;  and  that,  when  the  first  month's  rent 
became  dne,  defendant  drew  a  check  for  $166.66 
to  pay  it,  while  plaintiffs  hnsband,  who  was 
over  70  years  old,  drew  a  receipt  for  $200,  Held, 
that  the  evidence  was  inanfiBcient  to  show  that 
the  lease  was  executed  far  plaintiff  under  a  mis- 
take. 

Appeal  from  circuit  court,  VanderbmCh 
county;  R.  D.  Richardson,  Judge. 

Action  by  Mary  3.  Yiele  against  Charles 
Habbe  to  reform  a  lease.  From  a  decree  In 
favor  of  plaintiff,  d^endant  appeals.  Re- 
versed. 

Spencer  &  Brill,  for  an^ellant  J.  B).  Vni- 
liamson,  for  appellee. 

HOWARD.  J.  This  was  an  action  by  ap- 
pellee to  reform  a  lease  given  by  her  to  ap- 
pellant for  a  double  storeroom  in  the  city  of 
Evansvllle.  The  court  found  for  appellee, 
and  entered  a  decree  reforming  the  lease  aa 
prayed  for.  It  Is  contended  that  the  evi- 
dence does  not  support  the  finding.  Appel- 
lee does  not  discuss  the  question  raised  in 
appellant's  brief,  but  contents  herself  with 
saying  that  there  is  evidence  in  the  record  to 
support  the  finding.  She  does  contend,  how- 
ever, that  the  appeal  Is  not  properly  before 
the  court,  for  the  reason  that  the  motion  for 
a  new  trial  In  the  court  below  was  not  filed 
at  the  proper  time.  We  do  not  think  the 
question  so  raised  by  the  appellee  has  been 
properiy  saved  and  presented  for  our  cousid- 
^tation.  The  court  entertained  and  passed 
on  the  motion  for  a  new  trial  without  objec- 
tion or  exception  by  appellee.  The  record 
shows  that  the  findings  and  Judgment  were 
bad  on  the  last  day  of  the  Septemt>er  term  of 
court  The  mption  for  a  new  trial  might, 
therefore,  be  made  on  the  first  day  of  the  next 
or  December,  term.  Rev.  St  18W,  |  570 
(Rev.  St  1881,  S  561);  Railroad  Co.  v.  Mad- 
dux, 134  Ind.  671,  33  N.  E.  345;  and  34  N.  B. 
511.  The  motion  for  a  new  trial  was  taken 
up  and  presented  for  the  consideration  of  the 
court  on  the  thirteenth  Judicial  day  of  the 
December  term,  the  parties  being  present  In 
the  absence  of  any  objection,  then  or  there- 
after taken,  to  the  action  of  the  court  In  ea- 
tertalning  and  passing  upon  the  motion,  we 
must  presume  In  favor, of  the  regularity  of 
such  action,  and,  consequently,  that  the  court 
found  the  motion  to  have  be^  filed  at  the 
proper  time.  See  Boat  Co.  t.  Gasch,  162  111. 
402,  44  N.  B.  724.  Did  the  error  In  fact  ex- 
ist, the  attention  of  the  trial  court  should 
have  been  called  to  It,  that  It  might  be  cor- 
rected.   Moreorer*  If  the  party  azoeptlng 
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were  still  dlasatlsfled  with  tlie  ruling,  the  al- 
leged error  should  be  shown  to  this  court,  as 
in  Emlson  t.  Shepard,  121  Ind.  184,  22  N.  E. 
883,  to  whlcb  we  are  cited  by  counsel. 

It  appears  that  a[^Iee,  who  was  repre- 
sented by  her  husband,  Charles  Vlele.  as 
agent,  was  the  owner  of  the  double  store  In 
question,  and  that  the  same  had  been  rented 
for  many  years  to  J.  F.  Lindley  ft  Son,  and  to 
tiielr  predecessor^  at  an  annual  rental  of 
from  f 1,500  to  ¥2,400;  the  latter  amount  be- 
ing the  rental  at  the  date  of  the  proceedings. 
The  Lindley  lease  was  in  parol,  and  had  two 
years  to  run  from  January  1,  1805.  The 
Lindleys,  desiring  to  quit  business,  procured 
appellant  to  take  the  lease  oft  thdr  hands. 
To  this  appellant  consented,  and  Charles  Viele 
drew  up  a  written  contract,  by  which  the 
praises  were  turned  orer  to  appellant  for 
the  unexpired  term  of  the  lease  at  the  rental 
of  $2,400  a  year.  Appellant  was  engaged  In 
the  clothing  business,  and  It  seems  that  he 
had  a  rival,  whose  place  of  business  was  next 
■door  to  appellee's  store,  and  who,  about  the 
time  when  the  negotiations  were  completed, 
offered  the  Lindleys  a  bonus  for  the  unexpir- 
ed term  of  the  lease.  Charles  Viele,  how- 
ever,  told  Undlcy  that  the  negotiations  with 
the  appellant  had  proceeded  too  far,  and  the 
offered  bonus  was  rejected.  At  the  time  of 
aeceptii^  appellant  as  tenant.  It  was  agreed 
between  appellant  and  appellee  that  appellant 
was  to  have  the  storeroom,  at  the  end  of  the 
Lindley  lease,  "for  an  additional  term,  at  a 
fair  and  reosouable  rental."  Soon  after  this 
contract  was  made,  Vlele  went  to  appellant 
with  a  propmitlou  that  appellant  should  con- 
tinue as  tenant  after  the  expiration  of  the 
Lindley  lease,— that  is,  after  January  1,  1887, 
—saying,  at  Uie  same  time,  that  he  **bad  an 
offer  of  five  years'  extension  to  the  present 
term  at  |3,000  a  year  rent  and  $500  iKinus." 
Appellant  asked  who  had  made  that  offer,  bu| 
Viele  answered,  "Do  not  ask  any  questions." 
Appellant  then  said  he  would  have  to  have 
time  to  consider  the  proposition.  About  a 
week's  time  was  agreed  to,  Viele  leaving  bis 
liroposltion  In  writing,- "Five  years'  exten- 
sion at  ¥3,000  per  year,  and  $500  bonus." 
Vlele  returned  at  the  appointed  time.  Up  to 
this  there  Is  little  or  no  discrepancy  iu  the  evi- 
dence. Mr.  VIele'B  testimony  now  continues: 
"I  went  to  Mr.  Hnbbe,  and  asked  him  what 
he  had  decided  to  do.  He  hesitated  a  mo- 
ment, and  said  he  would  accept  my  proposl-- 
tlon.  I  theu  asked  him  who  his  attorneys 
were,  and  who  he  preferred  should  draw  the 
lease.  He  said  (after  naming  the  attorneys) 
he  was  not  particular  about  who  drew  the 
lease.  I  told  him  I  had  been  renting  prop- 
arty  and  writing  leases  for  forty  years  or 
more,  and  would.  If  agreeable  to  him,  prepare 
the  lease  myself,  and  save  an  attorney's  fee. 
I  went  home,  and  drew  the  lease,  and  gave 
the  same  to  Mr.  Somitag  to  have  a  typewrit- 
ten copy  made,  and  he  made  the  same,— took 
the  copy,  with  the  original,  to  Mr.  Babbe, 
after  having  taken  them  both  to  my  wife. 


Mary  J.  Vlele  (the  appellee),  and  having  her 
sign  and  acknowledge  the  same.  Mr.  Sonn- 
tag  returned  the  original  lease  In  my  hand- 
writing to  me,  and  left  the  typewritten  copy 
with  BIr.  Habbe.  I  had  the  lease  recorded." 
Appellant's  version  of  these  n^tiatlcms  Is  as 
follows:  Mr.  Vlele  "came  to  me,- and  said 
he  had  a  proposition  submitted  to  him  for  the 
rental  of  that  building  from  the  1st  <tf  Janu- 
ary, 1^,  for  five  years  at  $3,000  a  year  and 
$500  bonus.  I  asked  blm  whose  proposi- 
tion It  was,  and  he  said:  'Ask  no  questions.' 
*  *  *  I  had  rather  a  heated  conv«sation 
with  Mr.  Vlele.  I  told  him  that  I  could  not 
give  him  an  answer,  t  said:  'Mr.  Vld^  do 
you  recoBect  that  conversatton  I  had  with 
you,— that  I  was  to  be  the  continuous  tenant 
at  a  fair  and  reasonable  rental?  I  believe  I 
know  the  reason  this  proposition  has  been 
submitted  to  you.  Mr.  Vlele,  don't  you 
know  that  If  you  took  me  out  of  competition 
for  this  building  that  yon  could  not  get  $2,400 
a  year  for  tt,  much  less  $3,000  a  y«ir  for  It, 
and  that  It  Is  not  light  to  treat  a  tenant  like 
that?*  'Well,'  he  said,  'a  man  has  got  to  do 
the  best  he  can.'  I  did  not  take  this  In  good ' 
faith.  This  Is  about  all  I  said  to  Mr.  Vlele 
at  that  time.  Xow,  when  he  came  to  me 
about  this  building^  I  guess  that  I  gave  him 
to  understand  that  the  proposition  he  sub- 
mlttdd  to  me  was  impossible,  and  I  spf&e  of 
the  expense  of  moving,  and  that  I  would  not 
be  out  of  there  until  the  13th  of  August,  and 
said  that  I  would  have  to  have  time  to  consid- 
er that  And,  a  short  time  after  that,  iSr. 
Vlele  came  to  my  store  at  209  Main  street, 
and  he  b^an  talking  about  the  buildli^;,  and 
I  was  telling  him  about  the  expense  of  re- 
pairs and  moving;  and  then  he  said:  'Mr. 
Habbe,  you  may  have  the  building  the  first 
two  years  at  $2,0(X)  per  year,  and  for  five 
years  after  that  at  $3,000  per  year,  and  a 
bonus  of  $500.'  Well,  In  any  event,  Mr.  Vlele 
made  this  agreement;  that  Is,  the  second  time 
he  came  bad£.  The  proposition  was  $2,000  a 
year  for  two  years,  $3,000  for  five  years,  and 
$500  bonus.  I  calculated  that  mentally,  and 
knew  that  my  rent  would  be  raised,  but  that 
I  would  get  a  much  longer  term  on  the  build- 
ings I  told  Mr.  Ylele  that  the  proposition 
was  acce]>table.  *  *  *  Mr.  Sonntag  came 
down  there  with  the  new  lease  in  Mr.  Viele's 
own  handwriting,  and  brought  a  typewritten 
copy,  each  signed  by  Mrs.  Mary  J.  Vlele;  and. 
Inasmuch  as  this  was  a  tei-m  of  seven  years' 
lease,  I  took  the  two  lenses,  and  read  them 
carefully,  and  compared  them,  and  fonnd  that 
they  set  out  the  contract  exactly  as  I  under- 
stood it.  and  Just  as  Mr.  Vlele  had  stated  it  to 
me.  1 1  hen  signed  them  both,  and  I  believe  that 
Mr,  Sonntag  took  them  away  with  him,-— I 
think  for  the  purpose  of  having  something 
done  to  them  by  a  notary  public,  to  put  his 
seal  on  them.  When  he  brought  It  back  I 
gave  htm  a  check  for  $500,  and  that  complet- 
ed the  lease."  When  the  time  came  for  pay- 
ing the  flrat  month's  rent,  th&t  from  January 
1,  1805,  appelant'  drew  his  check  for  $166.66^ 


Digitized  by  Google 


HABBE  T.  TIELB. 


786 


being  It  ttw  nte  of  92,000  A  yav,  wUle  ap* 
peUee  drew  a  receipt  tm  (200,  being  at  the 
rate  of  |2,400  a  year.  This  began  the  con- 
troversy which  finally  resulted  In  the  pres- 
«nt  action,  appellant  Insisting  that  the  lease 
as  drawn  by  Mr.  Yi^  was  In  acccudance 
with  their  agreement,  while  Mr.  Vide  tdnuelf 
declared  that  he  had  made  a  mistake  in 
drawing  the  lease,  and  that  It  was  not  ao- 
oording  to  the  contract 

The  question  here  Is,  not  as  to  the  w^ght 
of  the  erldenc^  bnt  as  to  Its  sufficiency. 
The  weight  of  the  evidence  was  for  the  trial 
court,  bnt  its  sufficiency  to  stutiUn  the  find- 
ings may  be  considered  by  this  court  Ball- 
road  Go.  T.  S^ck,  148  Ind.  449,  41  N.  B.  865; 
Paper  Go.  v.  Webb  (at  this  term)  45  N.  B. 
474.  It  Is  said  by  Mr.  BIspham,  In  his  work 
•  on  Equity  (section  106),  that  "equity  will  not 
grant  r^Ief  in  cases  of  mistake,  except  upon 
very  clear  evidence.  Whera  It  Is  admitted  In 
the  answer,  there  can,  of  course,  be  Uttle  dif- 
ficult in  grantlDg  relief;  but  where  the  fact 
of  mistake  Is  denied  In  the  answer,  evidence 
to  overcome  sncb  denial  must  be  of  the  most 
persuasive  character."  "To  reform  a  con- 
tract, and  then  enforce  It  In  Its  new  shape," 
says  the  same  authority  (section  469),  "calls 
for  a  much  greater  exercise  of  the  power  of 
a  chancellor  than  simply  to  set  the  transac- 
tion aside.  Reformation  Is  a  much  more  del- 
icate remedy  than  rescission.  Hence,  In  or- 
der to  justify  a  decree  for  reformation  In 
cases  of  pure  mistake,  It  Is  necessary  that  the 
mistake  should  have  been  mutual.  Where 
the  mistake  has  been  on  one  side  only,  the 
utmost  that  the  party  desiring  relief  can  dI>- 
tain  Is  rescission,  uot  reformation."  And 
again;  "A  person  who  seeks  to  rectify  a 
deed  on  the  ground  of  a  mistake  must  estab- 
lish. In  the  clearest  and  most  satisfactory 
manner,  that  the  allied  Intention,  to  which 
he  desires  It  to  be  made  conformable,  con- 
tinned  concnrrently  In  the  minds  of  all  par- 
ties, down  to  the  time  of  Its  exeeotlon."  See, 
also,  Stockbrldge  Iron  Oo.  v.  Hudson  Iron 
Co.,  107  Mass.  200,  at  pages  316,  317;  Oreen 
V.  Stone  (N.  J.  Err.  ft  App.)  34  Atl.  1009;  2 
Beach,  Oont.  S  870,  and  notes.  "The  writ- 
ing," said  this  court,  In  Dale  v.  Evans,  14 
Ind.  288,  "should  be  read  by  the  light  of  sur- 
rounding circumstances,  to  understand  the 
meaning  and  Intent  of  the  parties,  and.  If 
necessary,  that  far  parol  evidence  might  be 
received;  "but,  as  the  parties  have  constitut- 
ed the  writing  to  be  the  only  outward  and 
visible  expression  of  their  meaning,  no  other 
words  are  to  be  added  to  It,  nor  substituted 
in  Its  stead.*  1  Greenl.  Bv.  §  277.  And  there- 
fore 'all  testimony  of  a  previous  colloquium 
between  the  parties,  or  of  conversations  or 
declarations  at  the  time  when  It  was  com- 
pleted, or  afterwards,  as  It  would  tend.  In 
many  Instances,  to  substitute  a  new  and  dif- 
ferent contract  for  the  one  which  was  really 
agreed  upon,  to  the  prejudice,  possibly,  of 
one  of  the  parties,  is  rejected.'  Id.  i  275. 
These  are  salutary  mles  ot  ovldence,  and 
46N.B.-60 


Bbould  not  be  departed  from,  even  In  equi- 
ty, unless  in  instances  where  the  evidence 
offered  la  clear  and  unambiguous;  and  I'ellef 
should  not  be  extended  where  the  evidence  is 
loose,  equivocal,  coutradlctoiTf  or  In  Us  tex- 
ture open  to  doubt  or  opposing  presumptions. 
1  Story,  Eq.  Jur.  |  157."  See,  also,  Llnu  v. 
Barkey,  7  Ind.  69;  Bank  v.  Judy,  146  Ind. 
322,  48  N.  E.  259;  Board  v.  Owens,  138  Ind. 
185,  87  N.  B.  e02,  and  authorities  cited  at 
pages  186  and  187, 188  Ind.,  and  page  603,  87 
N.  B. 

Tested  by  these  prlndples,  we  do  not  think 
that  any  evidence  given  on  the  trial  was  suf- 
ficient to  show  that  the  lease  ought  to  be  re- 
formed as  prayed  for.  There  was  evidence 
to  show  that  the  appellee  may  have  under- 
stood the  agreement  to  have  been  that  the 
rent  for  the  first  two  years  should  be  at  the 
rate  of  ¥2,400;  but  we  do  not  think  ttiat  any 
of  the  evidence  was  of  that  "persuasive  char- 
acter" needed  fo  show  that  this  was  also  the 
undcrBtandlDg  of  the  appellant  The  evi- 
dence la  certainly  not  such  as  to  "establish. 
In  the  clearest  and  most  satisfactory  man- 
ner," the  mutuality  of  the  alleged  mistake. 
If  the  appellant,  at  the  time  the  terms  of  the 
lease  were  agreed  upon,  understood  these 
terms  to  be  as  appellee  now  contends  for, 
such  understanding  must  be  drawn  from 
vague  and  uncertain  Inferences,  rather  than 
from  any  clear  or  unequivocal  evidence 
found  In  the  record.  If  "the  writing  should 
be  read  by  the  light  of  surrounding  circum- 
stances," as  said  In  Dale  v.  Evans,  snpra, 
then  many  reasons  will  be  suggested  to  show 
that  the  agreement  was  as  the  lease  was 
written.  The  appellant  went  to  the  new  lo- 
cation with  the  expectation  and  agreement 
that  he  should  remain  for  many  years  "at  a 
fair  and  reasonable  rental."  He  was,  there- 
fore, anxious  to  enter  into  the  uew  and  long- 
time tenan(7.  Yet  be  might  well  l>e  Indig- 
nant that  advantage  should  be  takeo  of  a 
rival's  offer  of  a  large  bonus  and  increased 
rental  to  force  him  Into  making  a  contract 
less  favorable  than  he  had  a  right  to  antici- 
pate. On  the  other  hand,  the  ?r>00  cash, 
with  an  addition,  after  two  years,  of  $600  a 
year  to  her  former  rental,  would  act  persua- 
sively on  the  mind  of  the  appellee.  The  com- 
promise shown  in  the  lease  would  be  a  nat- 
ural outcome.  That  Mr.  Vlele,  shown  to  be 
over  70  years  of  age,  and  having  been  for  so 
long  accustomed  to  draw  |200  a  mouth  rent, 
should  have  forgotten  the  terms  of  the  com- 
promise, does  not  seem  improbable.  The 
"proposition"  made  to  appellant,  and  which 
Mr.  YIele  says  he  put  Into  writing,  was: 
"Five  years'  extension  at  |3,000  per  year, 
and  $500  bonus."  This  proposition,  Mr. 
Vlele  says,  appellant  agreed  to;  and  that  is 
not  denied  by  the  appellant  On  the  con- 
trary, he  has  paid  the  bonus,  and  stands 
ready  to  carry  out  the  other  terms  of  the 
lease,  as  stated  In  the  proposition  agreed  to. 
But  he  says  that  to  induce  him  to  agree  to 
tbe  "proposition,''  appellee  consented  to  i» 
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duce  the  rent  for  the  first  two  years  from 
$2,400  to  52,000  a  year.  We  do  not  thint 
there  is  a  particle  of  evidence  fa  the  record 
to  show  that  appellant  ever  understood  that 
the  lease  should  not  be  drawn  to  make  thla 
reduction.  If  there  Is  any  such  evidence,  It 
must  be  by  way  of  Inference,  and  only  of  the 
most  meager  and  unsatisfactory  character. 
Besides,  It  la  to  be  remembered  that  appel- 
lant already  h9.d,  by  assignment,  a  lease  for 
the  first  two  years  at  $2,400.  If  the  new 
lease  was  made  to  Include  this  time,  together 
with  the  "five  years*  extension,"  it  must  have 
been  for  some  purpose.  The  compromise 
shown  In  the  new  lease,  as  written,  would 
seem  to  disclose  such  a  reasonable  purpose, 
namely,  a  reduction  of  the  rent  for  this 
period,  iQ  consideration  of  the  Increase  for 
the  five-year  period  and  the  bonus. 

Another  reason  may  be  mentioned  why  the 
reformation  asked  for  ought  not  to  be  grant- 
ed. Unless  to  cose  of  the  clearest  evidence 
of  Inadvertence,  relief  should  not  be  granted 
U  the  mistake  Is  the  result  .of  the  party's  own 
negligence,  or  that  of  his  attorney.  TTnder 
this  head,  says  Mr.  Blspham.  In  the  work  al- 
ready cited  (section  101),  "should  be  classed 
mistakes  into  which  a  parly  bad  fallen  be- 
cause he  has  not  made  use  of  the  means  of 
Inquiry  which  were  open  to  him;  as,  for  in- 
stance, where  he  has  not  taken  the  trouble  to 
read  the  paper  which  he  was  executing." 
See,  also,  Kerr,  Fraud  A  H.  (Am.  Ed.)  407; 
Olenn  t.  Statler,  42  Iowa,  107.  Charles 
Vlele,  the  husband  and  agent  of  appellee, 
himself  wrote  the  lease,  and  appellee  signed 
and  acknowledged  It  In  duplicate,  before  it 
was  tiUcen  to  appellant  After  its  execution 
with  these  formalities,  she  placed  tt  on  rec- 
ord. Ought  not  appellee,  after  all  this,  to  be 
conclusively  held  to  know  the  contents  of  the 
lease^  particularly  when  there  is  only  the 
vaguest  evidence  to  show  that  appellant  did 
not  understand  It  to  be  just  as  appellee  had 
vrltten  It?  This  Is  not  the  case  of  a  serlve- 
ner  committing  an  agreement  to  writing  In 
terms  difFerent  from  the  mutual  understand- 
ing of  the  parties.  Mr.  Vlele  wrote  the  lease 
himself,  had  a  typewritten  copy  made,  had 
hia  wife  sign  and  acknowledge  the  original 
and  the  copy,  then  put  It  on  record.  He 
ought  to  know  the  contents.  The  Judgment 
Is  rerersadv  with  Instmctlons  to  grant  a  new 
trIaL 


Oil  Ind.  299) 

OHIOAQO  ft  O.  T.  BT.  CO.  et  sL  T. 
EGOER&t 

(Supreme  Court  ot  Indiana.   Jan.  14^  1897.) 

ArrsAL  —  Bill  ow  Exosmoira  —  Osf  sonoss  » 
Fork  0¥  DscRsa 

1.  An  assignment  of  error  that  a  finding  or 
verdict  is  contrary  to  the  evidence  cannot  be 
•onsldered  where  the  bill  <tf  ezc^tlona,  though 
stating  that  it  contdns  all  the  evidence,  shows 
•n  its  face  that  it  does  not 

2.  It  fa  essential  that  the  record  on  appeal 
abonld  show  that  the  stenogiapber's  lonKund 
aanuscript  o<  the  evidenes  was  filed  with  the 

*  Bfhttsring  dsnis^ 


clerk  before  being  Incorporated  In  the  bill  of  ex- 
ceptions, as  required  by  the  statute.  If  filed 
before  the  bill  of  exceptions,  bnt  on  the  same 
day.  Its  prior  filing  should  be  noted  by  the  clerk. 

3.  Objections  to  the  form  Or  substance  of  a 
decree  will  not  be  considered  on  appeal,  thon^ 
taken  In  the  tri^  court  nnlesB  a  mooom  was 
made  to  modify  It 

Appeal  from  ctrcolt  court  Lake  eoonty;  J, 
H.  GUlett,  Judge. 

Action  by  Frederick  A.  Eggen  against  the 
Chicago  &  Calumet  Terminal  Ballway  Com* 
pany  and  others.  Decree  for  ^alntiff,  and 
defendants  appeal.  Affirmed. 

J.  H.  Collins,  T.  J.  Wood,  and  John  B.  Pe- 
terson, for  appellants.  J.  W.  Touche  and  B. 
D,  Ommpacker,  for  ^pellee. 

* 

JORDAN,  0.  J.  Action  by  the  api^eliee 
against  the  Chicago  &  Calumet  Terminal 
Railway  Company,  the  Baltimore,  Ohio  St 
Chicago  Railroad  Company,  and  the  Balti- 
more &  Ohio  Railroad  Company,  to  enforce  a 
certain  contract  for  the  sale  of  real  estate  for 
a  right  of  way.  After  setting  out  the  exe- 
cution of  the  contract  for  the  sale  of  said 
right  by  appellee  to  the  first-mentioned  ap* 
pellant,  facts  are  alleged  showing  that  the 
other  appellants  purchased  this  right  of  way 
of  the  terminal  company,  and  became  liable 
for  the  performance  of  the  contract  set  out 
in  the  complaint.  Other  facts  are  averred, 
which  disclosed  that  the  two  Baltimore  com- 
panies have  Incorporated  the  real  estate  in- 
to their  railroad,  and  were  using  the  same  as 
a  right  of  way.  The  relief  demanded  by  the 
appellee  In  his  complaint  was  a  money  Judg- 
m<-nt  and  that  a  lien  be  declared  upon  the 
land  In  dispute  to  secure  the  payment  of  the 
same,  etc.  Under  the  Issues  Joined  in  the 
action,  a  trial  by  the  court  resulted  In  a  Judg- 
ment for  $5,219,  and  In  adjudging  a  lien  In 
favor  of  appellee,  etc.  Appellants  all  ap];>eal 
to  this  court  and  the  Baltimore,  Ohio  &  Chi- 
cago Company  and  the  Baltimore  ft  Ohio 
Oc>mpany  have  assigned  but  two  errors,  to 
vrit:  First  that  the  court  erred  In  overruling 
the  motion  for  a  new  trial;  second,  overrul- 
ing objections  to  the  form  and  substance  of 
the  decree.  The  reasons  assigned  In  the  mo- 
tion for  a  new  trial  were  tliat  the  finding 
of  the  court  Is  contrary  to  law,  and  that  its 
finding  Is  also  contrary  to  the  evidence. 

Counsel  for  appellee  insist  that  we  are  for^ 
bidden,  under  a  well-settled  rule  of  this 
court  to  consider  any  of  the  evidence,  for 
tho  reason  that  It  affirmatively  appears  that 
all  of  the  evidence  given  upon  the  trial  is 
not  In  the  record.  Upon  examination  ot 
what  purports  to  be  a  bill  of  exceptions,  it 
ht  disclosed  that  counsel  are  correct  In  their 
Insistence.  There  are  statements  in  this  blU 
that  a  certain  letter  and  other  documents 
were  Introduced  and  read  in  evidence,  but 
these  do  not  appear  therein.  The  uniform 
rule  of  this  court  Is  that  notwithstanding  the 
statement  in  the  bill  that  tt  contains  all  of 
the  evidence  given  In  the  cause,  still,  wben 
it  la  affinnatlTely  abown  upon  its  faoa  that 
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such  statement  Ii  not  true,  we  cannot  con- 
Ei!der  and  decide  any  qneetioD  wblcta  depends 
for  Its  decision  upon  the  entire  evidence. 
This  rule  \a  firmly  settled  by  numerous  deci- 
sions of  this  court.  Shlmer  T.  Butler  Uni- 
versity, 87  Ind.  218;  CoUlus  v.  CoUlns,  100 
Iml.  2(J6;  Jennings  v.  Durliam,  101  Ind.  391. 
When  a  part  of  the  evidence,  documentary 
or  otherwise,  glyen  In  the  lower  court,  la 
omitted,  it  Is  manifest  tliat  this  court,  upon 
appeal,  cannot  intelligently  or  properly  de> 
clde  what  bearing  or  effect,  when  considered 
In  connection  with  the  other  evidence,  ought 
to  be  given  to  the  part  omitted.  Hence,  in 
cases  like  the  one  at  bar,  where  the  finding 
of  the  court  or  verdict  of  the  Jury  is  assailed 
upon  the  ground  that  the  same  is  contrary  to 
the  evidence,  the  rule  asserted  applies  with 
full  force,  and  all  the  evidence  must  be  in- 
corporated into  the  record;  otherwise,  we 
must  presume  in  favor  of  the  ruling  of  the 
lower  court  See  Johnson  t.  Wiley,  74  Ind. 
233. 

Upon  other  grounds,  it  appears  that  none 
of  the  evidence  is  properly  in  the  record.  It 
In  shown  that  the  longhand  manuscript  of 
the  official  shorthand  reporter  who  took 
down  the  evidence,  and  the  blU  of  excep- 
tions embracing  the  same,  were  filed  on 
March  0,  1894;  but  In  no  manner  does  it  af- 
firmatively appear  that  the  filing  of  the  long- 
hand manuscript,  of  the  evidence  was,  in 
point  of  time,  antecedent  to  its  being  Incor- 
porated Into  the  bill  of  exceptions,  as  re- 
quired by  the  statute.  That  this  Is  essential 
is'  settled  by  the  decisions  of  this  court.  See 
Manley  t.  Felty  (Ind.  Sup.)  45  N.  E.  74,  and 
cases  there  cited;  Rogers  v.  Elch  (Ind.  Sup.) 
45  N.  E.  93;  Held  v.  Houston,  49  Ind.  181; 
Joseph  V.  Weld  (Ind.  Sup.)  45  N.  E.  467.  Un- 
der the  holding  In  these  cases,  no  part  of  the 
evidence  can  be  considered  aa  legitimately 
in  the  record,  and  therefore  we  are  precluded 
from  reviewing  any  of  the  questions  arising 
out  of  the  action  of  the  court  In  denying  ap- 
pellants* motion  for  a  new  trial;  We  may 
here  properly  suggest  that,  in  the  event  the 
longhand  manuscript  is  filed  on  the  same 
day  that  the  bill  of  exceptions  containing  the 
evidence  Is  filed,  the  cleric  of  the  lower  court 
should  exercise  care  to  show  by  his  certifi- 
cate, or  a  recital  In  the  record,  that  the  long- 
hand manuscript  of  the  evidence  was  filed 
in  bis  office  on  said  day  prior  to  Its  being 
Incorporated  In  the  bill  of  exceptions  by  the 
signature  of  the  judge. 

Counsel  for  appellants,  under  the  second 
usignmeut  of  error,  seek  to  assail  the  form 
and  substance  of  the  decree.  After  the  court 
had  rendered  Its  judgment  or  decree  In  the 
cause,  It  appears  that  the  appellants  the 
Baltimore,  Ohio  &  Chicago  Ballroad  Com- 
pany and  tbe  Baltimore  &  Ohio  Railroad 
Company  filed  their  objections  to  the  form 
and  substance  of  the  decree  These  objec- 
tions were  that  the  court  had  no  power  un- 
der the  iBsnes  to  declare  and  foreclose  any 


Uen  against  the  railroad  property,  and  no 
power  *to  fix  any  right  of  action  by  its  decree 
in  the  plaintiff  or  any  one  else."  These  were 
the  only,  objections  made  to  the  judgment. 
There  was  no  motion  made  to  modify  or  in 
any  way  correct  the  form  or  substance  of 
the  judgment,  by  requesting  tlie  court  to 
eliminate  or  correct  in  any  way  that  part  of 
the  decree  which  appellants  claim  was  not 
authorized  under  the  issues.  The  proper 
mode  of  objecting  to  a  Judgment,  after  its 
rendition,  as  recognized,  approved,  and  held 
essential  by  many  decisions  of  this  court, 
is  by  a  motion  to  modify  it;  pointing  out  in 
the  motion  the  particular  corrections  or  chan- 
ges which  the  moving  party  desires  the  trial 
court  to  make.  W.  U.  Tel.  Co.  v.  State  (at 
this  term)  45  N.  E.  473.  In  Stout  v.  Curry, 
110  Ind.  514,  11  N.  E.  487,  it  is  said:  "The 
question  as  to  the  form  of  the  decree  is  not 
properly  saved,  for,  although  there  was  a 
general  exception,  there  was  no  motion  to 
modify;  and  It  is  quite  well  settled  that  a 
motion  to  modify  Is  essential  to  present  such 
-a  question."  See,  also,  Terry  v.  Shlvely,  93 
Ind.  413;  Queen  Ins.  Co.  v.  Studebaker  Bros. 
Manuf  g  Co.,  Ill7  Ind.  416,  20  N.  E.  299;  Brls- 
tow  V.  McClelland,  122  Ind.  64,  22  N.  B.  209; 
Association  v.  Spears,  115  Ind.  207,  17  N.  E. 
570;  IMrnlture  Co.  v.  Hascall,  123  Ind.  502, 
2t  N.  E.  336;  Hormann  v.  Hartmetz,  128  Ind. 
353,  27  N.  E.  731;  Wood  v.  Hughes,  138  Ind. 
179,  37  N.  E.  588;  Tewksbury  v,  Howard, 
138  Ind.  103,  37  N.  E.  3o5;  Stalcup  v.  Dixon, 
136  Ind.  9,  35  N.  E.  987. 

Appellants  having  failed  to  file  a  motion  to 
modify  or  correct  that  part  of  the  decree 
which  they  contend  was  not  warranted,  no 
question  is  properly  presented  in  this  respect 
for  the  decision  of  this  court  We  may,  how- 
ever, say  that  we  are  satisfied  that  the  relief 
awarded  to  appellee  by  the  court  was  con- 
sistent with  the  facts  alleged  in  the  com- 
plaint, and  that  appellants'  learned  counsel 
are  mistaken  in  their  Insistence  that  the 
court,  by  its  decree,  attempted  "to  fix  a  right 
of  action"  In  the  appellee  or  any  other  per- 
son. An  examination  cf  its  provisions  does 
not  sustain  this  contention.  There  Is  no 
available  error  presented  by  the  record,  and 
the  judgment  Is  affirmed.  • 


(146  lod.  mi 
GOHOON  T.  FISHBR. 
(Supreme  Court  of  Indiana.    Jan.  14,  1897.) 
Petition  for  rehearing.  Overruled. 
For  former  report  see  44  N.  E.  6ftl. 

M.  E.  Clodfelter.  for  appellant  Paul  & 
Tandeave,  for  appellee. 

McOABB,  3.  In  deference  to  the  earnest 
appeal  of  appellee's  counsel  to  re-examine 
the  question  decided  In  the  original  opinion, 
we  have  carefully  Investigated  it  again.  WhQe 
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counsel  have  cited  an  Impoaliig  array  of  cases 
soeiniDgly  In  conflict  with  the  conclusion  reach- 
ed in  the  original  opinion,  yet  they  have  studi- 
ously avoided  mentioning  the  previous  deci- 
sion of  this  court  on  which  the  origfiial  opin- 
ion herein  Is  founded.  When  this  court  has 
once  decided  a  question  of  law,  that  decision, 
when  the  question  arises  again,  Is  not  only 
binding  on  all  the  inferior  courts  In  the  state, 
but  It  Is  binding  on  this  court  also  nntll  that 
case  Is  overruled.  The  case  that  rules  this 
case  Is  Nysewander  v.  Lowman,  124  Ind.  534, 
24  N.  E.  355.  In  that  case,  lllie  this,  the  ac- 
tion was  brought  to  rescind  a  contract  for 
fraud.  Afterwards  the  complaint  was  so 
amended  as  to  make  It  a  complaint  to  re- 
cover damages  for  the  fraud.  The  answer 
set  up  the  original  complaint  as  a  conclusive 
election  of  remedies  In  bar  of  the  amended 
complaint  But  It  was  held  that  such  elec- 
tion, to  be  a  bar,  must  have  been  prosecuted 
to  Judgment.  A  long  list  of  adjudications 
is  cited  by  counsel  decided  In  other  Juris- 
dictions apparently  establishing  a  different 
rule.  We  are  asiied  to  follow  those  cases 
without  a  word  of  explanation  as  to  how' 
we  are  to  escape  the  force  of  our  own  pre- 
vious decision  above  referred  to.  Tli  'se 
cases  are  Stuart  v.  Haydeil,  18  C.  C.  A.  DIS, 
72  Fed.  402;  Washmuth  v.  Sims  (Tex.  Civ. 
App.)  32  S.  W.  821;  First  Nat.  Banl:  of  1111- 
nois  V.  First  Nat.  Bank  of  Emporia  (Kan. 
Sup.)  45  Pac.  79;  Banli  v.  McKlnney  (Neb.) 
66  N.  W.  280.  But  pur  case  in  124  Ind.  and 
24  N.  E.  is  supported  on  the  point  in  ques- 
tion by  an  extensive  citation  of  decisions 
both  in  this  country  and  England,  and  those 
decisions  are  directly  In  point.  The  facts 
In  the  cases  cited  by  appellee's  counsel  as 
supporting  the  contrary  rule,  or  at  least  so 
many  of  them  as  appear  at  all  to  be  In 
point,  are  Just  the  reverse  of  the  facts  in 
this  case,  or  those  In  Nysewander  v.  Low- 
man,  supra,  and  eases  therein  cited;  that  is, 
In  the  cases  cIt€Ml  by  appellee,  the  first  suit 
was  brought  to  recover  damages  for  the 
fraud  perpetrated  in  the  procurement  of  the 
contract.  After  abandoning  such  suit,  an- 
other suit  was  brought,  seeking  a  rescission 
of  the  same  contract  on  account  of  the  same 
fraud.  But  in  the  case  now  before  us  and 
the  otfe  decided  In  124  Ind.  and  24  N.  E.  the 
suit  for  rescission  was  brought  first,  which 
was  abandoned  In  the  amended  complaint, 
and  Instead  a  complaint  for  damages  ou  ac- 
count of  the  same  fraud  was  substituted.  It 
la  true.  In  such  a  case  the  Injured  party  has 
a  choice  of  either  of  the  two  remedies  men- 
tioned, but  it  does  not  necessarily  follow  that 
a  mere  choice  of  one  by  bare  commence- 
ment of  proceedings  under'lt  without  prose- 
cuting It  to  a  conclusion  precludes  a  resort 
to  the  other.  Nor  does  It  follow  that,  be- 
cause such  preclusion  does  not  arise  In  all 
cases.  It  may  not  arise  in  some  cases.  The 
facts  of  the  cases  to  which  appellee's  coun- 
sel have  referred  us  are  either  directly  op- 
posite to  the  facts  In  the  case  now  before 


us,  or  are  of  such  a  character  as  to  make 
the  rule  laid  in  one  of  them  applicable  the 
same  as  It  Is  applicable  to  the  case  now 
before  us.  That  rule  Is  stated  In  First  Nat. 
Bank  of  Illinois  t.  First  Nat  Bank  of  Em- 
poria, supra,  and  Is  thus  stated:  "A  man 
lAay  not  take  contradictory  positions;  and 
where  he  has  the  right  to  choose  one  of 
two  methods  of  redress,  and  the  two  are  so 
Inconsistent  that  the  assertion  of  one  In- 
volves the  negation  or  repudiation  of  the 
other,  bis  deliberate  and  settled  choice  of 
one,  with  knowledge  or  means  of  knowledge 
of  such  facts  as  would  authorize  a  resort 
to  each,  will  preclude  him  from  going  back 
and  electhig  again."  Now,  how  does  the 
choice  of  the  remedy  of  rescission  Involve 
the  negation  or  repudiation  of  the  remedy  of 
a  suit  for  damages  for  the  fraud?  No  one 
will  deny  the  right  to  abandon  a  suit  for  re- 
scission. Its  abandonment  Involves  the  af- 
firmation of  the  contract  Then,  If  the  plain- 
tiff may  abandon  It,  and  thereby  affirm  the 
contract  that  .is  all  he  does  when  he  sues 
for  damages  caused  by  the  fraud  in  the  pro- 
curement of  the  contract  Nysewander  v. 
Lowman,  124  Ind.  584,  24  N.  B.  355,  and 
cases  there  cited,  namely,  Lenox  v.  Fuller, 
30  Mich.  268;  Warren  v.  Cole,  15  Mich.  264; 
Kraus  v.  Thompson,  30  Minn.  64,  14  N.  W. 
2G6;  Newnham  v.  Stevenson,  10  C.  B.  713. 
See,  also,  note  to  Fowler  v.  Bank  (N.  Y. 
App.)  10  Am.  St  Rep.  487-494,  21  N.  E.  172. 
It  is  thoroughly  settled  In  this  state  and 
everywhere  under  our  system  of  Jurispru- 
dence that  a  suit  for  damages  on  accqunt 
of  the  fraud  is  a  ratification  or  affirmation  of 
the  contract  Johnson  v.  Culver,  116  Ind.  278, 
19  N.  E.  129;  Insurance  Co.  v.  Howard,  111 
Ind.  544.  13  N.  B.  103;  O'Donald  v.  Con- 
stant 82  Ind.  212;  St  John  v.  Hendrlckson, 
81  Ind.  360;  Insurance  Co.  v.  Schldler,  130 
Ind.  214,  29  N.  B.  1071.  See  note  to  Fowler 
V.  Bank  (N.  Y.  App.)  10  Am.  St  Rep.  487- 
494,  21  N.  E.  172.  Therefore  there  Is  much 
reason  In  holding,  as  the  cases  cited  by  ap- 
pellee's counsel  do,  that  an  action  begun  to 
recover  damages  resulting  from  the  fraud 
In  procuring  the  contract  Is  so  Inconsistent 
with  the  subsequent  action  to  rescind  the 
contract  for  the  same  fraud  that  It  cannot 
be  maintained,  even  though  the  first  action 
was  abandoned  before  Judgment  When  the 
contract  Is  affirmed  and  ratified  by  the  In- 
jured party"  by  such  action,  it  then  becomes 
binding  on  him,  and  Is  no  longer  voidable, 
and  lience  he  cannot  afterwards  maintain  a 
suit  to  rescind  It  If  the  commencement  of 
the  suit  for  damages  resulting  from  the 
fraud  amounts  to  a  ratification  and  afflrma- 
tlon  of  the  contract  us  we  have  seen  it  does, 
then  there  is  much  reason  .for  holding  the 
plaintiff  precluded  from  the  remedy  of  re- 
scission without  showing  that  the  first  suit 
was  prosecuted  to  final  Judgment  Not  so, 
however.  If  the  first  suit  Is  for  rescission. 
Its  commencement  la  nothing  more  than  a 
bare  choice  of  remedies.   Its  commencemeDt 


Digitized  by  Google 


UOSS  T.  J££TKIl!(& 


789 


Bnd  al»ndoimieiit  before  final  judgment  are 
not  Inconsistent  with  the  continued  subsist- 
ence of  the  contract;  or  a  subseauent  suit 
offlrmlng  such  contract  There  may  be  cases 
In  other  JurisdlcUona  estabUshlns  a  differ^ 
ent  rale,  making  the  commencement  of  eir 
ther  suit  first  a  condnalTe  choice  of  rem- 
edies without  prosecution  to  final  judgment 
But  we  are  of  opinion  that  the  better  rule 
la  that  established  In  this  state,  and  ve  ad- 
here to  it  AU  we  mean  to  hold  as  to  the 
point  now  under  consideration  Is  that  the 
cases  cited  by  appellee  are  not  necessarily 
Inconsistent  with  the  conclu^ns  we  have 
reached,  and.  If  they  were,  our  own  previous 
cases  would  and  ought  to  control  this  case, 
supported  as  It  Is  by  both  reason  and  ao- 
tbeiit^.   Petition  orerruled. 


(146  Ind.  GBB) 

MOSS  et  al.  t.  JBNEINS  et  at 

(Sapreme  Coart  of  Indiana.    Jan.  14,  1897.) 

EzBXPTions  — '  PsRBo:«j,L  Pritilbsb  —  Waitbb  — 
Inventokt  —  Claim  attsr  Balk  — 

QOIETIXO  TiTLS. 

1.  Under  Rev.  St.  1894,  S  715  (Rev.  St.  1881; 
{  70S;  Acts  1878,  p.  127),  which  provides  that 
prop^^  not  exceedlDg  in  Talae  f 600,  owned  by 
any  rendent  honmhtdder,  shall  be  exempt;  and 
section  725.  Rev.  St  1894  (section  713,  Bev.  St 
1881),  which  provides  that  before  a  debtor  shali 
receive  the  benefit  of  the  exemption  he  sliall  de- 
liver to  the  officer  holding  the  execntion  a  Bched- 
nte  of  all  hii  property,  as  now  provided  by  law 
in  case  an  exemption  on  execatioa  Is  claimed,— 
the  exemption  la  a  personal  privilege,  which  the 
debtor  waives  by  a  failnre  to  claim  It  before  a 
sale,  and  the  officer  cannot  set  apart  any  prop- 
erty  to  him  sa  exempt  nnless  he  has  received 
sach  an  inventory. 

2.  The  mere  fact  that  a  debtor  baa  leea  than 
$600  worth  of  property  does  not  withdraw  it 
from  the  lien  of  a  judgment  or  execution  In  the 
hands  of  an  officer. 

3.  Though  the  statutes  make  all  the  property 
of  a  judgment  debtor  prima  facie  subject  to 
execntion,  an  officer  who  has  been  sued  on  his 
official  bond  for  a  failnre  to  levy  an  execution 
may  defend  on  the  ground  that  the  debtor  was 
a  resident  hoiiseholder,  and  his  prop^y  did  not 
exceed  in  value  the  amount  allowed  by  law  as 
exempt  from  necutlon,  the  presumption  being 
that  the  debtor  would  have  claimed  his  privi- 
lege before  sale;  but,  if  the  levy  be  made  in  such 
case,  the  officer  la  not  liable  to  the  debtor,  un- 
less the  debtor  claim  his  exemption  before  ssae, 
as  required  by  the  statute. 

4.  The  purchaser  of  real  estate  which  the  ven- 
dor could  have  claimed  as  exempt  from  sale  on 
execution  may  maintain  an  action  to  quiet  his 
title,  if  brought  before  the  execution  sale,  since 
the  right  Is  one  which  the  vendor  could  have  ez- 
erdsed,  and  works  no  additional  hardship  to  any 
one. 

5.  Under  the  rule  that  a  debtor  mast  claim 
his  exemption  before  the  execution  sale,  a  pur- 
chaser of  the  property  from  the  debtor  subject 
to  the  lien  can  acquire  no  greater  rights,  and 
cannot  maintain  an  action  to  quiet  his  title  after 
the  execution  sale. 

Appeal  from  circuit  court,  Hamilton  coun- 
ty; R.  R.  Stephenson,  Judge. 

Action  by  Abljah  M.  Jenkins  and  others 
against  David  F.  Moss  and  others  to  ^ulet  ti- 
tle. From  a  judgment  In  faror  of  plalntllfs, 
defendania  appeal.  Reversed. 


Roberts  &  Vestal,  for  appdlants.  Obristian 
&  Christian,  for  appellees. 

MONKS,  J.  Appellees  brought  this  action 
against  appellants  to  quiet  their  title  to  cer- 
tain real  estate.  The  cause  was  tried  by  the 
court  and  upon  request  of  the  parties  a  spe- 
cial finding  of  facts  was  made,  and  conclu- 
sions of  law  stated  thereon,  to  each  of  which 
appellants  severally  excepted.  Judgment  was 
rendered  in  favor  of  appdlees  quieting  their 
tlUe  to  the  r^  estate  in  controversy.  Appel- 
lants as^gn  aa  error  that  the  court  bdow 
erred  In  each  of  its  conclusions  of  law. 

It  apiieanB  from  the  special  finding:  That 
one  Vestal  recovered  a  judgment  on  contract 
against  AJ&aniSev  Castor  before  a  justice  of 
the  peace.  Afterwards  an  execution  was  Is- 
sued on  said  judgment  and  returned  a 
constable,  indorsed,  "No  pn^>erty  found." 
That  aftemroRls.  on  the  25th  day  of  May, 
1839,  a  transcript  of  said  judgm^t  induding 
said  constable's  return,  was  filed  In  the  of- 
fice of  the  clerk  oi  the  Hamilton  circuit  court, 
and  was  du^  recorded  In  the  proper  order 
book,  and  docketed  In  the  proper  judgment 
docket  of  said  court  Afterwards,  on  June 
13,  189^  the  proper  steps  were  taken,  and  an 
(txecuUon  was  issued  on  s^d  judgment  to  the 
Bheriff  of  said  Hamilton  county.  Hie  sheriflC 
demanded  property  of  said  Oastor  whereon 
to  levy  said  execution,  but  he  did  not  deliver 
or  point  out  any  property  for  the  sheriff  to 
levy  upon.  Afterwards  the  sherifC  levied  said 
execution  tqpon  the  property  In  controversy, 
and,  after  taking  proper  steps  by  ^ving  no- 
tice, etc,  BoiA  the  same  to  appellant  Moss  for 
the  amount  of  said  judgment  Interest  and 
cost  and  delivered  to  said  appellant  a  sher- 
iff's certificate  tlierefor.  That  at  sold  time 
appellant  Moss  had  no  knowledge  of  the 
amount  of  property  which,  Castor,  the  ju<^ 
ment  debtor,  then  owned,  m  the  amount  he 
had  owned  at  any  time  since  the  rendition  of 
said  judgmrat  Tliat  said  Castor,  nor  any 
one  hi  his  behalf,  had  ever  filed  a  sdiedule 
claiming  said  real  estate  nor  any  property  as 
exempt  from  either  of  the  executions  issued 
on  said  judgment.  That  sfUd  Castor  was  the 
owner  of  the  real  estate  in  controversy  on 
and  before  the  15th  day  of  August  1889. 
That  on  said  day  he  sold  and  conveyed  said 
real  estate  to  one  William  H.  Craig,  who  paid 
full  value  therefor,  and  that  said  Craig  sold 
and  conveyed  said  real  estate  to  appellees  on 
October  29, 1890,  who  paid  full  value  therefor. 
That  each  of  said  deeds  was  properly  record- 
ed within  45  days  after  they  were  executed. 
That  when  said  Judgment  was  rendered,  and 
at  all  times  since,  said  Castor  has  been  a 
resident  householder  of  Hamilton  county,  Ind. 
That  on  the  day  said  Judgment  was  rendered, 
and  ever  since,  said  Castor  has  not  owned  or 
possessed  or  acquired  property  of  the  value 
of  six  hundred  dollars,  Including  the  prop- 
erty In  controversy.  Appellants  Insist  that  as 
Castor,  and  no  one  In  his  bdialf,  claimed  the 
property  In  controversy  as  exempt  from  eze- 
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ontlon  before  Bale,  tbe  sale  was  valid.  Ap- 
pellues  claim  that,  as  Castor  had  less  than 
$600  worth  of  jiroperty,  neither  the  judgment 
nor  execution  was  a  lien  on  the  property,  and 
the  same  was  exempt,  and  no  duty  rested  on 
Oastor,  or  any  (me  ^se,  to  claim  said  prop- 
erty as  exempt  before  said  sale;  and  such 
sale  was  invalid. 

This  court  has  held  that  the  purchaser  of 
real  estate  In  a  case  like  this  may  maintain 
an  action  to  quiet  the  title  to  such  real  es- 
tate if  the  same  Is  commenced  before  the 
sheriff's  sale.  King  t.  Easton,  135  Ind.  363, 
35  N.  E.  181;  Dumbould  v.  Rowley,  113  Ind. 
853,  15  N.  E.  468;  Barnard  T.  Brown,  112 
Ind.  64, 18  N.  E.  401.  We  have  not  been  cit- 
ed to  any  case,  nor  do  we  know  of  any.  In 
this  state,  where  It  has  been  held  that  such 
action  can  be  maintained  If  brought  after 
the  sheriff's  sale.  Section  22  of  the  bill  of 
rights  In  the  constitution,  being  section  67, 
Rev.  St  1894  (section  67,  Rev.  St  1881),  pro- 
vides that  "the  privilege  of  the  debtor  to 
enjoy  the  necessary  comforts  of  life  shall  be 
recognized  by  wholesome  laws  exempting  a 
reasonable  amount  of  property  from  seizure 
or  sale  for  the  payment  of  any  debt  or  lia- 
bility hereafter  contracted."  This  section  of 
the  constitution  la  not  self-executing,  but  re- 
quires the  action  of  the  legislature  to  carry 
its  provisions  into  effect.  Green  v.  Aker,  11 
Ind.  223.  In  section  715,  Rev.  St.  1894  (sec- 
tion 703,  Rev.  St.  1881;  page  127,  Acts  1879, 
in  force  May  81,  1879),  it  . Is  provided  "that 
an  amount  of  property  not  exceeding  In 
value  six  hundred  dollars  owned  by  any  resi- 
dent householder  shall  not  be  liable  to  sale 
cm  etecntlon  or  any  other  final  process  from 
a  court  for  any  debt  growing  out  of  or  found- 
ed upon  a  contract  express  or  implied  after 
the  taking  effect  of  this  act."  The  legisla- 
ture did  not,  however,  enact  a  law  absolutely 
exempting  property  of  the  value  of  $600,  but 
provided  by  secticm  725,  Rev.  St  1894  (sec- 
tion 713,  Rev.  St  1881;  section  11,  p.  129,  Acts 
1879,  in  force  May  31,  1879),  that  "before  a 
debtor  shall  receive  the  benefit  of  the  exemp- 
tion provided  by  this  act  he  shall  make  out 
and  deliver  to  the  officer  holding  the  execu- 
tion a  schedule  of  all  his  property,  as  now 
provided  by  law  In  case  an  exemption  from 
sale  on  execution  Is  claimed."  Section  726, 
Rev.  St.  1894  (section  714,  Rev.  St  1831; 
section  1,  p.  119,  Acts  1861,  In  force  July  5, 
1861),  made  provision  for  the  schedule  of 
the  debtor's  property  referred  to  in  section 
725,  Rev.  St.  1894  (section  713,  Rev.  St.  1881) 
as  follows:  "Before  any  person  shall  be  en- 
titled to  the  benefit  of  tbe  provisions  of  the 
above  recited  act  he  shall  make  out  and  de- 
liver to  the  sheriff  or  other  officer  having 
the  writ,  an  inventory  of  all  his  or  her  real 
estate,  within  or  without  this  state,  money 
on  band  or  on  deposit  within  or  without  this 
state,  rights,  credits,  and  choses  In  action, 
and  all  personal  property  of  every  descrip- 
tion belonging  to  him  or  in  wlilch  he  had 
any  Interest  at  the  date  of  the  Issuing  of  the 


writ,  and  make  and  subscribe  an  affidavit 
to  the  same  that  such  Inventory  contains  a 
full  and  true  account  of  all  such  property 
as  required  In  this  act  to  be  set  out  In  said 
Inventory,  had  or  held  by  him  at  the  time 
such  writ  was  Issued;  and  if  any  of  such 
proper^  has  been  disposed  of  by  him  since 
the  Issuing  of  the  writ  such  affidavit  shall 
show  that  fact  and  how  the  same  has  been 
disposed  of,  and  what  disposition  he  has 
made  of  the  proceeds;  and  until  such  In- 
ventory and  affidavit  shall  be  furnished  to 
such  officer,  he  shall  not  set  apart  any  prop- 
erty to  the  executitm  defendant  as  exempt 
from  execution."  Under  this  and  prior  acts 
with  like  provIMons  this  court  baa  h^d  that 
exemption  laws  are  to  be  liberally  construed, 
yet  the  right  of  exemption  granted  to  the 
debtor  Is  a  personal  privilege,  which  he  mi^ 
waive  or  claim  at  his  election.  A  failure  to 
claim  the  exemption  before  sale  is  deemed 
a  waiver  of  such  right  Pate  v.  Swann,  7 
Blackf.  500;  State  v.  Melogue,  9  Ind.  196; 
Eltzroth  V.  Webster,  15  Ind.  21;  Godman  v. 
Smith,  17  Ind.  152;  Sullivan  v.  Whislow,  22 
Ind.  153;  Flnley  v.  Sly,  44  Ind.  266;  Gregory 
V.  Latcbem,  63  Ind.  449,  463;  Terrell  v. 
State,  66  Ind.  570,  575;  Williams  v.  Oabon, 
75  Ind.  280,  285;  Over  v.  Shannon,  Id.  352, 
356;  Boesker  v.  Pickett,  81  Ind.  554.  555; 
Haas  V.  Shaw,  01  Ind.  384,  392,  393;  State 
V.  Read,  94  Ind.  103;  Berry  v.  Nichols,  90 
Ind.  287,  289,  290;  Guerin  v.  Kraner,  97  Ind. 
533,  535;  Robinson  v.  Hughes,  117  Ind.  203, 
295,  20  N.  E.  220;  Graves  v.  Hinkle,  120  Ind. 
157,  21  N.  E.  328;  Oppage  v.  Gregg,  1  Ind. 
App..ll2,  114,  27  N.  E.  570;  Wagner  v.  Har- 
den, 13  Ind.  App.  571,  573,  574,  41  N.  E.  1067. 
Section  725,  Rev.  St  1894  (section  713,  Rev. 
St  1881,  which  was  passed  In  1879),  and  sec- 
tion 726,  Rev.  St  1894  (section  714,  Rev.  St 
1881,  which  was  enacted  In  1861),  require  ot 
the  execution  debtor,  as  a  condition  preced- 
ent to  his  right  to  have  the  sheriff  set  off  to 
him  property  as  exempt  etc,  that  he  fur- 
nish the  officer  holding  the  ex^uUon  a  veri- 
fied Inventory  of  all  the  property  be  owns,  or 
has  any  interest  In,  anywhere  In  the  world. 
Until  this  Is  done,  tbe  execution  debtor  Is 
not  entlUed  to  his  exemption,  and  the  sheriff 
cannot  set  apart  any  property  to  bim  as  ex- 
empt from  execution.  Gregory  v.  Latcbem, 
supra;  Over  v.  Shannon,  75  Ind.  352;  Gra- 
ham V.  Crockett,  18  Ind.  119;  Astley  v.  Gap- 
ron,  80  Ind.  167.  Appellees  Insist,  however, 
that  when  the  execution  debtor  has  less  than 
$600  worth  of  property,  neither  the  Judg- 
ment nor  executitm  Is  a  lien  on  the  sune. 
The  statutes  In  this  state  declare  when  and 
upon  what  property  Judgments  and  execu- 
tions are  liens.  Section  604,  Rev.  St  1804 
(section  682,  Rev.  St  1881),  provides  that  an 
execution  against  the  property  of  the  Judg- 
ment debtor  shall  require  the  shwlff  to  satis- 
fy the  Judgment  out  of  the  property  of  tbe 
debtor  subject  to  execution.  Section  617, 
Rev.  St  1894  (section  608,  Rev.  St  1881;  sec- 
tion 601,  p.  348.  Acta  1881),  provides  that  all 
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jud§:menta  of  the  supreme  and  circuit  courts 
for  the  recoverr  of  money  or  costs  shall  be  a 
lien  upon  real  estate  and  chattels  real  sub- 
ject to  execution  In  the  county  where  the 
judgment  is  rendered.  To  determine  what 
real  estate  is  subject  to  sale  on  execution 
we  turn  to  section  764,  Rev.  St  18&4  (sec- 
tion 752,  Rev.  St  18S1;  section  600,  p.  347, 
Acts  1881),  where  it  1^  provided  that:  "The 
following  real  estate  shall  be  liable  to  all 
judgments  and  attachments  and  to  be  sold 
on  execution  against  the  debtor  owning  the 
-same  and  for  whose  use  the  same  are  holden, 
viz.:  First  All  lands  of  the  judgment  debt* 
or  whether  In  possession,  rem&inder,  or  re- 
version. Second.  Lands  fraudulently  con- 
veyed with  Intent  to  delay  or  defraud  cred- 
itors. Third.  All'rlghts  of  redeeming  mort- 
gaged lands;  also  all  lands  held  by  virtue  of 
any  land  certificate.  Fourth.  Lands  or  any 
interest  therein  holden  by  any  one  In  trust 
for  or  to  the  use  of  another.  Fifth.  AU  chat- 
tels real  of  the  judgment  debtor."  The  stat- 
ute also  declares  what  personal  prox>er^  of  a 
debtor  an  execution  Is  a  lien  upon  and  the 
time  when  the  said  lien  takes  effect  Sec- 
tion 698,  Rev.  St  1894  (section  686,  Rev.  St 
1881),  provides  that:  "When  an  execution 
against  the  property  of  any  person  is  deliver- 
ed to  an  officer  to  be  executed  the  goods  and 
chattels  of  such  person  within  the  Jurisdic- 
tion of  such  officer  shall  be  bound  from  the 
time  of  the  delivery;  but  if  there  be  several 
executions  whether  issued  out  of  account  of 
record  or  by  a  justice  of  the  peace  against 
the  same  defendant  in  the  hands  of  different 
officers,  that  ^ecutlon  without  regard  to  the 
time  of  its  delivery  under  which  the  first 
levy  Is  made  shoJl  have  the  preference  and 
all  Hens  created  by  prior  delivery  of  any  oth- 
er execution  shall  be  divested."  This  court 
has  held  under  this  section  that  an  execution 
is  a  lien  upon  the  execution  debtor's  prop- 
erty from  the  time  of  its  delivery  to  the  offi- 
cer. Wlllson  V.  BInford,  64  Ind.  569;  Mc- 
Orlsaben  v.  Osweiler,  70  Ind.  131;  LIndley  v. 
Eelley,  42  Ind.  294;  (Dones  v.  Wilson.  14  Ind. 
465;  Johnson  v.  McLane,  7  Blackf.  501;  Yan- 
dibur  V.  Love,  10  Ind.  54.  It  follows  from 
the  foregoing  sections  of  the  statutes  and 
the  cases  cited  that  all  property  of  an  exe- 
cution debtor  Is  prima  fade  subject  to  exe- 
cution. State  V.  Melogue,  supra;  Godman 
T.  Smith,  supra;  Terrell  t.  State,  supra; 
Boesker  v.  Pickett  supra. 

In  Terrell  v.  State,  which  was  an  action  on 
a  sheriffs  official  bond  for  damages  for  fail- 
ure to  levy  an  execution  Issued  on  a  judg- 
ment upon  contract,  this  court,  on  page  575, 
said:  "Construing  all  the  statutory  provisions 
bearing  upon  the  seizure  and  sale  of  property 
upon  execution,  the  Inference  Is  obvious  that 
all  the  property  of  execution  defendants  in 
this  state  is  considered  as  prima  facie  sub- 
ject to  execution,  and  that  it  is  the  duty  of 
the  officer  holding  an  execution  to  proceed 
tmtll  some  claim  for  exemption  is  lawfully 
iDtoiKwed.'*   In  sncta  case,  however,  the  of- 


ficer may  defeat  a  recovery  by  Bhowlng  that 
tbe  debtor  was  a  resident  householder,  and 
hiB  property  did  not  exceed '  in  value  the 
amount  allowed  by  law  as  exempt  from  exe- 
cution (State  V.  Harper,  120  Ind.  23,  25,  26, 
22  N.  B.  80;  Dick  v.  HItt,  82  Ind.  92);  the 
presumption  being  that  the  execution  debtor 
will  claim  the  benefit  of  the  exemption  law. 
This  presumption,  which  may  not  be  conclu- 
sive, is  predicated  upon  the  theory  that  ev- 
ei7  man  will  do  that  which  is  to  his  own  in- 
terest Dick  V.  HItt  supra.  This  principle 
has  been  approved  in  other  cases.  WiUiams 
V.  OBbome,  95  Ind.  347,  348;  Slmpklns  v. 
Smith,  94  Ind.  470;  lies  v.  Watson,  76  Ind. 
359,  361;  Williams  v.  Osbon,  75  Ind.  2S0; 
C3ampbell  v.  Gould,  17  Ind.  133;  Bozell  v. 
Hauser,  9  Ind.  522.  While  it  Is  true  that 
where  an  officer  sued  for  a  failure  to  levy  an 
execution  issued  on  a  judgment  upon  con- 
tract makes,  at  least,  a  prima  facie  defense  by 
showing  that  the  execution  debtor  was  a 
resident  householder,  and  his  property  did  not 
exceed  the  amount  allowed  by  law  as  exempl 
from  execution,  yet  if  he  makes  a  levy  upon 
such  property,  he  is  not  liable  therefor  to  the 
execution  debtor,  unless  before  the  sale  of 
such  property  on  the  execution  the  execution 
debtor  claims  his  exemption  substantially  in 
the  manner  required  by  the  statpte,  and  the 
same  Is  refused  by  the  officer,  Huseman  v. 
Sims,  104  Ind.  317,  4  N.  E.  42;  Boesker  v. 
Pickett,  supra;  Finley  v.  Sly.  44  Ind.  266; 
Douch  V,  Bahner,  61  Ind,  64;  State  v.  Read, 
supra;  Over  v.  Shannon,  91  Ihd.  99;  Chatten 
V.  Snider,  126  Ind.  387,  26  N.  B.  166;  Van 
Dresor  v.  King,  34  Pa.  St.  201;  75  Am.  Dec. 
643,  and  note,  pp.  645-653;  1  Freem.  Ex'ns, 
S  215a;  Waples,  Homest  p.  781.  After  prop- 
erty has  been  set  off  by  the  sheriff  under  the 
exemption  law  as  exempt  from  sale  on  execu- 
tion, it  may  be  sold  by  the  debtor  free  from 
the  Hen  of  the  execution  and  Judgment  Hall 
V.  Hough,  24  Ind.  273;  Vandlbur  v.  Love,  10 
Ind.  54;  Ray  v.  Tamell,  118  Ind.  112,  20 
N.  B.  705.  The  right  of  the  purchaser  of 
real  estate  which  the  vendor  could  have 
claimed  as  exempt  from  sale  on  execution  to 
maintain  an  action  commenced  before  the  ex- 
ecution sale  to  quiet  bis  title  to  such  real  es- 
tate as  against  such  lien  rests  upon  equitable 
principles,  and  is  not  declared  by  the  statute. 
Barnard  v.  Brown,  supra.  The  execution 
debtor  may,  after  he  has  sold  property  which 
was  subject  to  the  lien  of  an  execution,  in- 
clude It  in  his  schedule,  and  claim  it  as  ex- 
empt Godman  v.  Smith,  supra;  Vandlbur 
V.  Love,  supra.  There  Is  no  hardship  to  any 
one,  therefore,  in  allowing  the  purchaser  of 
said  property  to  malntahi  an  action  to  en- 
force his  vendor's  right  to  claim  such  prop- 
erty as  exempt  In  order  to  protect  his  own 
title  thereto.  We  think  this  doctrine  is  sound, 
and  is  sustained  by  the  principles  of  equity. 
While  it  may  be  regarded  as  settled  in  this 
state  that  the  purcliaser  of  property  which 
is  subject  to  a  Judgment  or  execution  lien 
may  maintain  such  action  when  Ixroiight  be- 
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fore  the  sale  thereof  by  the  sheriff,  we  do  not 
think  tlie  doctrine  should  be  further  extended, 
as  Is  sought  In  this  case.  It  Is  clear  that,  if 
the  sale  to  appellant  Moss  had  been  made  by 
the  shei'Iff  before  Castor  conveyed  the  real 
estate  to  Craig,  and  no  claim  had  been  made 
by  Castor  before  the  sheriff's  sale  for  the  ex- 
emption of  such  property,  such  sale  would 
have  been  valid.  The  execution  debtor,  as 
we  have  seen.  Is  required  to  claim  his  ex- 
emption before  the  sale  by  the  sheriff,  and 
for  the  same  reason  his  vendee  must  claim  his 
vendor's  right  of  exemption  by  commencing 
his  action  before  the  sheriff's  sale.  His  right, 
In  this  respect,  can  be  no  greater  than  his 
vendor's  under  whom  he  claims.  To  hold 
othei-wise  would  cast  suspicion  upon  every  ti- 
tle thnt  depended  upon  a  sale  on  execution, 
unless  enough  time  had  elapsed  since  the  sale 
to  give  a  title  under  some  statute  of  limita- 
tions; for.  If  such  an  action  can  be  maintain- 
ed if  commenced  one  day  after  the  sale,  It 
can  be  sustained  If  commenced  at  any  time 
within  the  period  of  the  statute  of  limita- 
tions. To  such  a  doctrine  we  cannot  ;ield 
oar  assent. 

There  may  be  language  In  some  of  the  cases 
decided  by  this  court  which  seems  to  sustain 
the  trial  court  In  its  conclusions  of  law,  but 
In  those  cases  the  question  here  presented 
was  not  before  the  court,  and  was  not  consid- 
ered. Although  the  conclusion  we  have 
reached  In  this  case  may  not  be  In  harmony 
with  the  Inference  which  might  be  drawn 
from  the  language  used  In  the  cases  referred 
to.  It  Is  not  In  conflict  with  the  final  judg- 
ment of  this  court  In  any  of  those  cases. 
Neither  is  our  conclusion  In  this  case  In  con- 
flict with  the  doctrine  enunlciated  in  many 
of  our  cases  where  It  was  sought  to  reach 
property  of  the  husband,  alleged  to  have  been 
conveyed  to  his  wife  or  others  to  defraud 
creditors.  In  such  cases  the  court  has  cor- 
rectly held  that  when  the  debtor,  who  Is  a 
resident  householder,  has  property  worth  not 
exceeding  $600,  and  fraudulently  conveys  or 
transfers  the  same  without  consideration  to 
defraud  his  creditors,  such  property  cannot 
be  reached,  for  the  reason  that  tlie  debtor 
could  successfully  claim  the  same  as  exempt 
from  execution  if  the  Indebtedness  were  re- 
duced to  Judgment.  Therefore  his  creditors 
bad  no  right  to  complain,  if  he,  before  Judg- 
ment, had  placed  bis  property  beyond  the 
reach  of  any  Judgment  or  execution.  It  fol- 
lows that  the  court  erred  In  its  conclusions  of 
law.  Judgment  reversed,  with  instructions 
to  the  court  below  to  restate  Its  conclusions 
of  law  in  accordance  with  this  opinion,  and 
render  Judgment  in  favor  of  appellants. 


(146  Ind.  674) 

OBAIG  T.  BBNNBTT. 
(Supreme  Court  of  Indleoa.   Jan.  IS,  1897.) 
GiBoniBirN^PBciAL  FiKDnros— BoprioinioT. 
1.  In  an  Uetion  to  recover  possesvlon  of  land, 
in  which  plaintiff  alleged  that  she  "ii  the  owner 


in  fee  simple,"  etc.,  a  jadgmeut  in  her  favw 
n-us  not  supported  by  a  special  finding  that  she 
was  the  owner  In  fee  in  1854,  abont  40  years 
before  the  trial. 

2.  The  statement  of  a  fact  or  facts  iu  the  coa- 
elusions  of  law  cannot  make  good  the  qiecial 
finding  which  falls  to  find  snch  fact  or  facts. 

S.  Where  there  is  no  finding  in  ejectment  that 
plaintiff  is  entitled  to  posBession,  a  judgment  for 
plaintiff  cannot  be  soat^iued. 

Appeal  from  circuit  court,  Manliall  county; 
A.  6.  Wood,  Special  Judge. 

Action  by  Sarah  H.  Bennett  against  Wil- 
liam H.  Oraig  to  recover  possession  of  cer- 
tain land.  I^m  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Reversed. 

J.  D.  McLaren,  for  appellant  Samuel 
Pai'ker,  for  appellee.  • 

McCABE,  J.  Appellee  sued  the  appellant 
to  recover  possession  of  two  acres  of  land 
situate  In  Marshall  county.  The  ipsue  made 
by  the  answer  of  general  denial  was  tried  by 
the  court.  Upon  proper  request  the  court 
made  a  special  finding  of  the  facts,  upon 
which  It  stated  conclusions  of  law.  The 
court  rendered  Judgment  in  favor  fif  the 
plaintiff  upon  the  special  finding,  pursuant 
to  the  conclusions  of  law.  The  errors  assign- 
ed, among  other  things,  call  In  question  the 
conclusions  of  law.  The  only  finding  as  to 
plaintiff's  title  was  that  "on  December  26, 
1854,  the  plaintiff,  Sarah  H.  Bennett,  became 
the  owner  In  fee  simple,  by  conveyance  from 
James  I.  Bering,  of  the  entire  north  half  of 
lot  40,  In  what  Is  known  as  'Serlng's  Parti- 
tion Plat,'  or  'East  Addition  to  the  Town  of 
Plymouth,'  being  part  of  section  13,  Michi- 
gan road  lauds,  in  Marshall  county,  Indiana." 
The  allegation  In  the  complaint  Is  that  the 
plaintiff  is  the  owner  In  fee  simple  and  enti- 
tled to  the  possession  of  the  premises  (de- 
scribing them).  That  means  at  the  present 
time.  The  plaintiff.  In  order  to  maintain 
such  an  action,  must  have  title  at  the  com- 
meucement  of  the  action.  luge  v.  Garrett, 
38  Ind.  96;  Newell,  EJ.  360,  361;  Tyler,  EJ. 
773,  820.  And  It  has  been  held  Insufficient 
to  allege  title  at  some  previous  time.  Wln- 
termute  v.  Reese,  84  Ind.  308;  Brown  v. 
Brown,  133  Ind.  476,  32  N.  E.  1128,  and  3^ 
K.  E.  015.  But  appollee's  counsel  contends 
that  the  finding  being  that  she  owned  the 
premises  In  fee  simple  In  1854,  about  forty 
years  prior,  tbc  presumption  must  be  in- 
dulged that  that  state  of  title  still  continues. 
But  it  has  long  been  an  established  rule  In 
this  court  that  nothing  can  be  added  to  a 
special  verdict  by  inference  or  Intendment. 
Railway  Co.  v.  Stupak,  123  Ind.  210,  228,  23 
N.  E.  24C;  Railroad  Go.  v.  Spencer,  98  Ind. 
186;  Buchanan  v.  MlUIgan,  108  Ind.  433.  9  N. 
E.  385;  Improvement  C3o.  v.  Loehr,  124  Ind. 
70,  24  N.  B.  579;  Town  of  Freedom  v.  Nor- 
rls,  128  Ind.  377,  27  N.  E.  869;  Railway  Ca 
V.  Miller,  141  Ind.  551,  37  N.  E.  343;  Fisher  v. 
Railway  Co.  {at  this  term)  45  N.  E.  689.  It 
Is  true  that  proof  that  the  plaintiff  owned  the 
premises  40,  or  any  other  numbw  of,  yean 
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p:  ior  to  the  trial  is  sufficient  to  warrant  the 
luference  tliat  siie  still  continues  the  owner, 
Id  the  absence  of  evidence  that  she  has  since 
ceased  to  be  such  owner.  But  that  Inference 
is  an  inference  of  fact,  and  not  one  of  law, 
and  most  be  found  by  the  trior  of  the  facts. 
The  court  cannot  draw  that  inference,  be- 
cause when  the  court  tries  the  case  it  acta  aa 
a  Jury,  and  It  is  the  exelnsire  trior  ot  the 
facts.  There  was  no  finding  that  the  plaln- 
tifr  was  entitled  to  the  poaaeasion.  But  coun- 
sel for  appellee,  in  anawer  to  this  point  made 
by  appellant's  counsel,  refer  to  the  conclu- 
sions of  law  as  furnishing  a  Buffl<dent  find- 
ing of  that  fact.  The  conclusions  of  law  are 
as  follows:  "TJpon  the  foregoing  facts  the 
court  finds  for  the  plaintiff  that  she  is  now 
anil  waa  the  owner  and  entitled  to  the  pos- 
session, of  the  real  estate  described  In  her 
complaint  herein  at  the  commencement  of 
this  action,  and  that  the  same  has  been 
wrongfully  detained  by  the  defendant  from 
plaintiff;  that  the  pbUntlff  is  entlUed  to  Judg- 
ment In  the  sum  of  twenty-four  dollara  for 
the  detention  thereof.**  Whether  the  fore- 
going  atatement  contains  any  conclusion  of 
law  at  all  may  admit  of  some  question.  Be 
that  as  it  may,  It  contains  a  statement  of 
several  facts  that  ought  to  have  been  found 
In  and  among  the  special  findings  of  fact 
But  It  Is  settled  law  In  this  state  that  the 
Bfatcment  of  a  fact  or  facts  In  the  condu- 
fiions  of  law  cannot  make  tlie  special  finding 
good  which  falls  to  find  such  fact  or  facta. 
Stalcup  T.  Dixon,  1S6  Ind.  8,  85  N.  B.  987, 
and  authorities  dted.  Therefore  we  are  con- 
strained to  hold  that  Uiere  Is  no  finding  that 
the  plaintiff  was  entitled  to  possession. 
"^'Ithout  such  a  finding,  the  pliUntlff  was  not 
entitled  to  Judgment  recovering  possession. 
Hallway  Go.  v.  O'Brien,  142  Ind.  ZIS,  41  N. 
E.  &S8,  and  cases  there  cited;  Boots  t.  Beck, 
109  Ind.  472,  9  N.  B.  898;  Wilson  t.  Johnson 
<Icd.  Sup.)  38  N.  E.  38. 

There  are  other  questions  discussed  by 
counsel,  but  they  may  not  arise  on  another 
trial.  The  circuit  court  erred  In  Its  conclu- 
slona  of  law.  Dnder  the  circumstances  of 
this  case,  as  disclosed  by  the  special  findings 
and  conclusions  of  law,  Justice  will  be-  best 
subserved  by  awarding  a  new  trial.  The 
Judgment  is  therefore  reversed,  with  direc- 
tions to  award  a  new  trlaL 


(146  Ind.  577} 

CITY  OF  DECATUR  v.  GRAND  RAPIDS  & 
I.B.CO.  etaL 
(Sapreme  Court  of  Indiana.   Jan.  14,  1897.) 
Appeal— HABMLBas  Error— Bili.  op  Excbptioks 

— JODOMBXT  TN  EXCKBS  OF  DBMA!tI>— 

Ple  A  Diso— Condemnation. 

1.  An  erroneoQS  raling,  sostalning  an  answer 
agniost  a  demorrer,  la  not  gronnd  for  reversal 
if  the  judgment  on  the  merits  Is  In  favor  of  the 
plaintiff  on  the  issue  tendered  by  such  answer. 

2.  Tinder  Rev.  St.  1894.  §  3643  (Rev.  St  1881, 
I  3180),  provldinff  for  appeals  from  proceedings 
for  the  condemnation  of  land  by  a  city  for  street 
imrposes,  a  atatement  filed  by  the  appellant, 


which  stands  for  an  answer,  objecting  to  the 
amount  of  damages  assessed,  and  demanding 
a  greater  amount,  is  sufficiently  specific  to  form 
an  issue  on  the  guestloo  of  damages,  where  no 
question  is  raised  as  to  the  regularity  of  the 
proceed  iogs. 

3.  Where  the  question  is  made.  It  must  affirm- 
atively appear  from  the  record  that  the  report- 
er's loDxhand  maDUscrlpt  of  the  evidence  was 
filed  wiu  the  clerk  before  It  was  filed  as  a  part 
of  the  bill  of  exceptions,  as  required  by  Rev.  St. 
18M,  S  1476  (Rev.  St.  1881,  i  1410).  to  entitle  it 
to  be  considered. 

4.  Where  the  amount  of  damages  found  ia 
favor  of  a  party,  and  for  which  judgment  is 
rendered,  exceeds  the  amount  claimed  in  his 
pleading,  it  will  be  treated  on  appeal,  as  though 
the  pleading  had  been  amended  to  conform  to 
the  proof. 

Appeal  from  circuit  court,  Adams  county; 
Joseph  D.  Dalley,  Special  Judge. 

Proceedings  by  the  city  of  Decatur  to  open 
a  street  The  Grand  Rapids  &  Indiana  Rail- 
road Company  and  another  appealed  from  an 
assessment  of  damages,  and  from  a  judg- 
ment on  the  trial  of  such  appeal  for  a  lai^er 
amount  the  dly  appeals.  Afllrmed. 

Maun  &  Beatty,  for  appellant  Zollara  & 
Worden,  for  appellees. 

HACKNEY.  J.  The  appeUees,  the  Grand 
Baplds  &  Indiana  Railroad  Company  and  the 
Cincinnati.'  Rlt^mond  &  Ft.  Wayne  Railroad 
Company,  appealed  to  the  lower  court  from 
an  assessment  of  foOO  damages,  by  the  au- 
thorities of  the  appellant  occasioned  by  the 
extension  of  Madison  street  In  said  d^, 
acroaa  the  yards  and  right  of  way  of  the  lat- 
ter company,  whose  line  was  operated  hy 
the  former.  In  the  lower  court  a  trial  result- 
ed In  a  finding  and  Judgment  In  favor  of  the 
appeUees  for  $5,100,  and  from  that  Judgment 
said  city  prosecutes  this  appeaL 

The  action  of  the  circuit  court  In  overruling 
the  appellant's  demurrers  to  the  fii-st,  second, 
and  fourth  answers  of  the  appellees,  and  In 
OTermllng  a  motion  by  the  appellant  for  a 
new  trhU,  are  assigned  as  error.  The  first 
answer  described  the  land,  alleged  Its  own- 
ership by  the  appellees,  and  that  damages 
bad  been  assessed  In  the  sum  of  ¥500,  when 
In  fact  said  land  and  the  appellees  would  be 
damaged  In  the  sum  of  $5,000.  The  second 
answer  pleaded  the  occupancy  by  the  ap- 
pellees of  the  land  In  question  for  25  years, 
the  construction  thereon  of  one  main  line 
and  three  side  tracks  and  switches,  and  the 
building  of  a  structure  from  wlilch  to  load 
and  unload  freight,  all  occupying  the  land  to 
be  crossed  by  said  street  The  fourth  an- 
swer alleged  the  vacation  by  the  city  of  said 
street  ftt  the  point  of  crossing,  to  Induce  the 
location  of  the  railway  and  the  establish- 
ment of  said  yards;  that  the  road  and  yards 
were  located  at  the  point  in  question  by  rea- 
son of  the  vacation  of  the  street;  that  no  ne- 
cessity existed  for  the  extension  (rf  the 
street;  but  that  it  was  urged  for  the  ad- 
vancement of  the  values  of  private  proper- 
ty; and  that  the  damage  which  would  accrue 
to  the  companies  could  not  be  adequately 
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compenBated.  The  second  and  fourth  an- 
swers were  drawn  upon  the  theorr  that  the 
appellant  Bhould  be  barred  of  any  right  to 
condemn  the  land,  or  to  enforce  an  easement 
across  it  for  street  purposes.  The  finding 
and  Judgment  of  the  court  were  In  favor  of 
the  appellant  as  to  the  opening  of  the  street, 
and  the  correctness  of  that  holding  la  In  no 
manner  InTolved  In  this  appeal.  As  to  the 
appellees,  In  addition  to  the  appropriation  of 
the  war,  H  was  adjudged  that  they  "have 
and  recover  of  and  from  the  plaintiff  the 
sum  of  fire  thousand  one  hundred  dollars, 
as  hereinafter  provided,  as  damages  for  and 
on  account  of  the  loss  of  storage  room  for 
cars  on  the  strip  of  ground  hereinbefore  de- 
scribed, in  the  sum  of  fire  thousand  dollars, 
and  on  account  of  the  destruction  of  one 
loading  dock,  in  the  sum  of  one  hundred 
dollars,  and  the  aggregate  sum  of  five  thou- 
sand one  hundred  dollars." 

If  the  rulings  upon  said  two  answers  were 
erroneous,  we  are  unable  to  observe  any 
harm  resulting  to  the  appellant  therefrom. 
It  Is  the  settled  practice  that  an  erroneous 
ruling  in  sustaining  an  answer  against  a  de- 
murrer will  not  constitute  reversible  error  If 
the  Judgment  upon  the  merits  Is  in  favor  of 
the  plaintiff  upon  the  issue  tendered  by  such 
answer.  McComas  v.  Haas,  93  Ind.  276; 
State  V.  Julian,  Id.  292;  Foster  v.  Brlngbam, 
99  Ind.  BOS;  Butt  v.  Butt,  118  Ind.  31,  20  N. 
E.  588;  Indianapolis,  D.  &  W.  Ry.  Co.  v. 
Center  Tp.,  143  Ind.  63.  40  N.  E.  134;  Miller 
V.  McDonald,  139  Ind.  466,  89  N.  E.  159; 
Miller  Y.  Rapp,  135  Ind.  614,  34  N.  E.  981, 
and  85  N.  E.  693;  Railroad  Co.  v.  Maddux, 
134  Ind.  571,  33  N.  E.  345,  and  34  N.  B.  511. 

As  to  the  first  paragraph  of  answer,  it  is 
insisted  that  under  section  3643,  Rev.  St 
1894  (section  3180.  Rev.  St  1881),  the  appel- 
lees were  required  to  "state  specifically  the 
grounds  or'  their  "objection  to  the  proceed- 
ings of  the  common  council  and  commission- 
ers," and  that  as  this  was  a  special  proceed- 
ing, where  the  ordinary  rules  of  practice  do 
not  obtain,  a  general  claim  for  damages  was 
insufficient  The  statute  referred  to  further 
provides  that  "the  transcript  of  the  proceed- 
ings of  the  common  council  and  commission- 
ers shall  be  considered  as  the  complaint; 
and  the  written  statement  to  be  filed  by  the 
appellant  as  aforesaid,  shall  be  in  the  nature 
of  an  answer  or  demurrer.  Issues  of  law 
and  of  fact  may  be  found,  tried  and  deter- 
mined as  in  other  actions  at  law."  The  lat- 
ter provision  determlues  very  clearly  that  an 
adswer  sufficient  to  present  an  Issue  in  other 
actions  at  law  would  be  sufficient  in  proceed- 
ings of  this  character,  unless  it  may  be  said 
that,  under  the  former  provision,  any  an- 
swer objecting  to  the  damages  assessed  must 
be  BO  specific  as  to  point  out  the  panlcular 
injuries  sustained,  and  the  elements  or  dam- 
age claimed.  We  do  not  think  that  provi- 
sion of  the  statute  makes  such  requirement 
In  the  appeal  to  the  circuit  court  "the  reg- 
ularity of  the  proceedings  of  the  commission- 


ers and  tiie  qnestlons  as  to  the  amount  of 
benefits  or  damages  assessed  may  be  tried," 
and  the  answer  shall  "state  speclflcally  the 
grounds  of  objection."  Perhaps  an  answer 
generally  objecting  to  the  condemnation  and 
to  the  damages  assessed  would  not  comply 
wltl-.  the  statute;  but  when  It  is  answered 
that  the  appellant  is  disBatlsfled  with  the 
damages  assessed,  and  demands  an  Increas- 
ed amount  of  damages,  It  will  be  Bufilclent 
as  against  a  demurrer.  Such  pleading  must 
be  considered  in  the  light  of  the  complaint, 
the  character  of  the  demand,  the  uses  to  be 
made  of  the  property,  and  the  uses  to  which 
It  Is  already  subjected.  When  so  considered, 
the  general  allegation  of  Injury  or  loss  of 
property  and  the  damage  will  be  sufficient 
to  withstand  a  demurrer.  If  a  more  specif- 
ic answer  Is  desired,  It  should  be  sought  by 
the  usual  means  of  a  motion  to  make  more 
specific. 

Appellees  object  to  a  consideration  of  any 
question  depending  upon  the  evidence,  and 
insist  that  the  evidence  Is  not  properly  In  the 
record.  The  original  longhand  mauuscript 
of  the  evidence  is  embodied  in  the  transcript 
and  Its  filing,  prior  to  Its  incorporation  in  the 
bill  of  exceptions,  is  questioned.  By  order- 
book  entry,  it  appears  that  Judgment  was 
rendered  January  18,  1896.  On  the  same 
day,  a  motion  for  new  trial  was  overruled, 
and  a  bill  of  exceptions  upon  that  ruling  was 
filed.  The  longhand  manuscript  was  filed, 
and  a  bill  of  exceptions  containing  said  man- 
useiipt  was  filed.  That  part  of  the  entry  dis- 
closing such  filings  is  as  follows:  "Which 
said  bill  of  exceptions  are  [is]  here  now  in 
open  court  signed,  sealed,  filed,  and  made  a 
part  of  the  record  In  this  cause.  Also,  the 
plaintiff  files  the  longhand  manuscript  of 
the  evidence  taken  In  this  cause  by  the  offi- 
cial reporter.  •  •  •  Plaintiff  also  ten- 
ders her  bill  of  exceptions  number  three, 
containing  the  original  longhand  manuscript 
of  the  evidence  taken  in  this  cause,  In  these 
words."  Then  follows  a  bill  of  exceptions, 
reciting  a  trial  on  the  22d  day  of  February, 

1895,  In  a  cause  entitled  in  the  name  of  this 
appellant  against  one  of  these  appellees,  and 
not  signed  until  the  18th  day  of  February. 

1896.  Following  the  bill,  said  order-ljook  en- 
try of  January  18, 1896,  concludes  as  follows: 
"W^hich  said  bill  of  exceptions  are  [Is]  here 
in  open  court  signed,  sealed,  filed,  and  made 
a  part  of  the  record  in  this  cause."  A  previ- 
ous order-book  entry  showed  that  the  trial 
in  this  cause  had  taken  place,  and  that  tbe 
finding  was  entered  on  the  4th  day  of  No- 
vember, 1895.  Passing  this  confusion  of 
dates,  which  probably  shows  the  filing  of  the 
bill  containing  the  evidence  was  30  days  be- 
fore the  bill  was  signed,  as  It  disclosed  upon 
its  face,  and  accepting  the  only  theory  open 
to  tbe  appellant,  that  the  filing  of  the  bill 
was  on  tbe  18th  day  of  February,  instead  oC 
the  18th  day  of  January,  as  the  order  book 
states  by  mistake,  then  the  filing  of  the  bill 
and  the  longhand  manuscript  appear  to  have 
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been  concurrent  acts,  and  It  does  not  appear, 
as  retiulred  hj  the  statute  (Rev.  St  1894,  { 
1476;  Rev.  St  1881,  !  1410),  that  the  man- 
uscript was  filed  before  It  was  incorporat- 
ed In  the  bill.  See  De  Hart  t.  Board, 
143  Ind.  363,  41  N.  B.  825;  Joseph  v.  Wild, 
45  N.  E.  467,  and  cases  there  cited.  These 
cases  hold  that  where  the  question  Is  made. 
It  must  affirmattvely  appear  from  the  rec- 
ord that  the  longhand  manuscript  was  fil- 
ed before  It  was  filed  as  a  part  of  the  bill  of 
exceptions.  In  the  present  case  no  file  mark 
or  certificate  is  given  aiding  the  contenUon 
that  the  manuscript  was  filed  prior  to  fbe  fil- 
ing of  the  bill. 

Two  of  the  causes  assigned  for  a  new  trial 
were:  "(3)  The  damages  assessed  by  the 
court  are  excessive.  (4)  The  assessment  of 
the  amount  of  recovery  is  erroneons,  being 
too  large."  If  the  first  of  these  causes  raises 
any  question  In  this  case,  which  may  well 
be  doubted  (White  v.  McOrew,  129  Ind.  83. 
28  N.  E.  322),  It  must  depend  upon  the  evi- 
dence, which,  as  we  have  seen.  Is  not  In  the 
record.  Of  the  second  of  said  causes  It  Is 
simply  said  that  the  recovery,  S&ilOO,  was 
$100  In  excess  of  the  demand  made  In  the 
answer.  In  such  case  this  court  will  treat 
the  question  as  If  the  pleadings  had  been 
amended  to  meet  the  amount  of  damage 
proven  and  found  in  favor  of  the  appellee. 
McKInney  v.  State,  117  Ind.  28,  19  N.  B. 
613;  White  v.  Stellwagon,  M  Ind.  186;  Webb 
T.  Thompson,  23  Ind.  428;  Kettry  t.  Thum- 
ma,  9  Ind.  App.  498,  86  N.  B.  919.  The  rec- 
ord presenting  no  available  error,  the  Judg- 
ment Is  afBrmed. 


Of  XnA.  App.  s») 

BIGBNMAN  et  aL  v.  BASTIN.i 
(Appellate  Court  of  Indiana.    Jan.  16,  1897.) 
'  Costs— Skcomd  Acnox— Dismissal. 

1.  A  motion  to  dismiss  a  second  action  unless 
the  costs  of  a  former  one,  which  plaintiff  volnn- 
tarlly  dismissed,  are  paid.  Is  addressed  to  the 
sound  discretion  of  the  trial  court. 

2.  It  was  not  an  abuse  of  discretion  to  deny 
a  motion  to  dismiss  a  second  action  unless  the 
cost  of  a  former  one,  which  plaintiff  ndnntarily 
dismissed,  were  paid,  where  the  motion  showed 
that  the  former  action  was  dismissed  because 
the  court  announced  that  the  evidence  was  in- 
Bufflcient,  though  It  offered  to  allow  further  evi- 
dence to  be  introduced. 

Appeal  from  superior  court,  Tanderbnrgh 
county;  J.  H.  Foster,  Judge. 

Action  by  Laura  6.  Eastln,  administratrix, 
against  John  G.  Elgenman  au^  others.  There 
was  a  judgment  for  plaintiff,  and  defendants 
appealed.  Afllrmed. 

Chas.  L.  Wedding  and  Gilchrist  ft  De  Bru- 
ler,  for  appellants.  J.  B.  WlUlamson,  for 
appellea 

BLACB:,  J.  The  appellee,  on  fbe  10th  day 
of  October,  1804,  brought  her  action  against 
the  appellants,  and  recovered  Judgment 
agolnst  them  for  damages  In  the  sum  of  f.1,- 
750  for  causing,  througli  their  negligence,  the 

'Rshasrlnc  dtnlsd. 


death  of  her  Intestate,  who  was  her  hus- 
band. 

The  appellants,  at  their  first  appearance, 
moved  that  the  appellee  be  required  to  pay 
the  costs  of  a'  former  action,  and  that,  on  her 
failure  to  do  so  within  10  days,  the  cause  ba 
dismissed.  The  motion  was  overruled,  and 
this  action  of  the  court  is  assigned  as  error. 
The  motion,  which  was  verified,  stated,  in 
substance,  that  the  plaintiff.  In  1894,  brought 
this  action  in  the  court  below  for  the  same 
matters  and  things  for  which  this  suit  was 
brought,  using  the  same  complaint  in  each  ac- 
tion; that,  after  ample  time  and  proper  care 
and  attention  to  all  the  matters  by  counsel 
and  court  the  case  was  brought  to  trial  Oc- 
tober 9,  1894;  that  the  defendants  Incurred 
extra  expense  In  asking  a  struck  Jury;  that 
the  case  was  carefully  tried  by  the  plaintiff, 
and,  after  all  her  evidence  was  In,  "it  being 
the  Judgment  of  the  defendants'  attorney 
that  upon  that  evidence,  there  could  be  no 
recovery  under  the  law  by  the  plaintiff,  de- 
clined to  offer  any  evidence,  and  asked  the 
court  to  instruct  the  jury  to  find  a  verdict 
for  the  defendants";  that  after  the  argu- 
ment, the  court  extended  the  plaintiff  fur^ 
tber  time  to  make  further  argument  and  cite 
authorities,  and  also  offered  to  hear  any  fur- 
ther evidence  which  might  be  offered;  "and 
that,  after  all  this  showing  of  liberality  to 
the  plaintiff,  the  court  announced  that  upon 
all  the  [Mints  the  plaintiff  bad  failed  to  make 
any  case,  and  thereupon  the  plaintiff,  after 
this  full  and  fair  treatment,  and  after  she 
was  offered  every  opportumty  to  make  her 
case,  and  yet  failed,"  dismissed  the  case,  and 
reflled  the  same  complaint  and  a  Judgment 
was  entered  against  her  for  costs  taxed  at 
$130.30.  The  record  before  us  does  not  con- 
tain any  counter  affidavit  or  Indicate  that  any 
other  evidence  was  offered  by  the  parties  or 
heard  by  the  court  upon  the  motion.  Where 
a  cause  has  been  voluntarily  dismissed  by  the 
plaintiff,  and  the  costs  have  been  awarded 
against  him,  and  he  has  brought  another  ac- 
tion for  the  same  cause,  an  application  of  the 
defendant  for  a  stay  of  proceedings  until  the 
costs  so  awarded  have  been  paid,  or  for  the 
dismissal  of  the  second  action  because  of  non- 
paymeat  of  such  costs  within  a  limited  time, 
is  addressed  to  the  souud  discretion  of  the 
court  The  plaintiff  has  an  absolute  right  to 
dismiss.  Ad  application  to  prevent  him  from 
proceeding  with  the  second  action  unless  he 
pay  the  costs  of  the  former  one  should  not 
be  sustained  unless  It  appears  to  the  court,  In 
the  exercise  of  a  sound  discretion,  under  the 
facts  and  circumstances  of  the  particular 
case,  that  the  second  action  Is  without  merit 
and  vexatious.  -  KItts  v.  Wlllson.  89  Ind.  95; 
Harless  v.  Petty,  06  Ind.  S3;  Sellers  v.  flyers, 
7  Ind.  App.  148,  34  N.  E.  400.  The  rule  has 
been  stated  in  this  state  to  be  "that  the  sec- 
ond action  will  be  deemed  vexatious  until  the 
inference  shall  be  removed  by  a  showing  on 
the  part  of  the  plaintiff."  Kltts  v.  Wlllscn, 
supra;  Harleas  t.  Petty,  supra.   In  Sellen  t. 
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Slyers,  supra,  It  was  said  by  this  court  tbat 
"the  presumption  of  vexation  gives  rise  only 
to  the  bare  prol>ablllty,  which  fades  away 
upon  the  slightest  countervailing  evidence." 
Of  course,  if  It  should  appear,  from  all  the 
evidence  before  the  court,  that  the  suit  Is  not 
vexaUous,  It  would  not  matter  which  side 
produced  the  evidence.  The  court's  action  Is 
open  to  review  upon  appeal  only  for  an  abuse 
ot  sound  discretion.  It  devolved  upon  the 
court  to  so  act  as  to  advance  the  ends  of  Jus- 
tice. The  plaintiff's  complaint  presented  a 
meritorious  cause  of  action.  It  was  plainly 
shown,  In  the  verified  motion  of  the  defend- 
ants, that  the  action  of  the  plalntlfif  in  dis- 
missing the  former  suit  was  reasonable  and 
prudent.  In  the  second  action  the  plaintiff 
has  recovered  Judgment,  whereas  It  Is  In- 
dicated that  she  would  have  failed  In  the 
former  action.  We  cannot  say  that  the 
court.  In  overruling  the  motion,  was  not  acting 
so  as  to  advance  what  then  appeared  to  be 
the  ends  of  Justice.  We  cannot  determine 
that,  !n  the  dismissal  of  the  former  suit,  and 
the  bringing  of  the  action  at  bar,  the  appel- 
lants were  vexatlously  harassed  by  a  multi- 
plicity of  suits,  or  that  the  action  of  the  court 
upon  the  motion  was  unjustly  injurious  to 
the  appellants.  It  Is  well  settled  that  there 
Is  no  available  error  In  overruUng  a  motion 
-which  is  not  well  taken  as  a  whole.  Spence 
V.  Board,  117  Ind.  573, 18  N.  E.  513.  We  can- 
not say  that  the  court  might  not  pro[>erly  re- 
gard the  time  limited  in  the  motion  as  too 
short.  We  cannot  decide  that  the  court  abus- 
ed its  Judicial  discretion. 

The  only  other  matter  of  dispute  between 
the  parties  here  relates  to  the  question  as  to 
the  sufficiency  of  -the  evidence.  It  Is  Insisted, 
on  behalf  of  the  appellants,  that  the  evidence 
did  not  sufficiently  establish  the  diarge  of  neg- 
ligence of  the  appellants,  and  that  It  ffdled  to 
prove  want  of  contributory  negligence  on  the 
part  of  the  api)ellee's  intestate.  The  Injury 
which  caused  the  death  of  hor  intestate  was 
Inflicted  while  he  was  engaged  at  woric  un- 
der the  employment  of  the  appellants  In  a 
cofFerdam  which  the  appellants  were  con- 
structing In  the  building  of  a  bridge  over  a 
creek.  The  evidence,  which  is  quite  volumi- 
nous. Is  rendered  somewhat  difficult  to  under- 
stand In  many  of  Its  parts  by  reason  of  the 
fact  that  a  model  of  the  cofferdam,  with  the 
appliances  employed  in  connection  with  It, 
was  used  before  the  Jury,  and  the  references 
to  It  by  the  witnesses,  while  easily  under- 
stood by  the  Jury,  are  so  vague  that,  without 
a  description  or  a  plan  In  the  evidence,  the 
situation  of  the  parties  and  their  conduct  are 
not  so  clearly  presented  in  this  court  as  would 
be  desirable.  It  seems  to  have  been  intended 
to  supply  this  want,  in  part;  for  It  appears. 
In  the  course  of  the  introduction  of  the  evi- 
dence, that  It  was  agreed  "that  the  diagpram 
■contained  In  Mr.  Arnold's  deposition  sluili  go 
Into  the  record,  with  his  explanation  of  it  as 
contained  In  the  deposition."  W^e  are  un- 
able to  find  this  diagram,  or  the  explanation 


so  mentioned,  anywhere  in  the  record.  Tet 
we  have  looked  into  the  evidence  in  the  tran- 
script,  and  we  find  It  to  he  conflicting.  We 
cannot  decide  the  matter  in  dispute  between 
counsel  In  regard  to  the  evidence,  without  In- 
vading the  province  of  the  Jury,  and  disre- 
garding the  well-known  rule  'that  this  court 
cannot  pass  upw  the  question  as  to  the 
weight  of  the  evidence.    Judgment  affirmed. 


(16  Ind.  App.  sta; 

LUHB  V.  MICHIGAN  CENT.  B.  CO. 

(App^te  Court  of  Indiana.    Jan.  13,  1887.) 

R&iLHOAM— Fiaea— TTboltobitob— Spsoiu 
Vbrpict. 

A  specla]  verdict,  merely  finding  that  a  rail- 
road "negiigeatly"  allowed  onnbustibleB  to  ac- 

cumnlate  and  remain  on  its  right  o(  way,  and 
"negliKPntiy"  comniiinicnted  fire  to  it,  and''neg- 
lipently"  suffered  the  fire  to  escape  to  plain- 
tiff's property,  without  stating  facts  from  which 
a  conciuBion  of  negligence  can  be  drawn,  does 
not  authorize  a  judgment  aeainst  the  railroad. 

Appeal  from  circuit  court,  Porter  county; 
3.  H.  Glllett,  Judge. 

Action  by  Henry  Luhr  against  the  Michi- 
gan Central  Railroad  Company.  Judgment 
for  defendant.    Plaintiff  appeals.  Affirmed. 

A.  L.  Jones,  for  appellant.  J.  W,  Toncha 
!•   '  J.  B.  Collins,  for  appellee. 

BLACK,  J.  In  the  appellant's  action 
against  the  appellee  for  damage  caused  1^ 
fire  communicated  to  the  appellant's  land 
from  the  appellee's  adjoining  right  of  way, 
the  court  overruled  the  appellant's  motion 
for  Judgment  upon  a  special  verdict,  and 
this  action  of  the  court  is  presented  for  our 
consideration.  The  contention  of  counsel  re- 
lates to  the  question  whether  the  verdict 
sufficiently  showed  negligence  on  the  part 
of  the  appellee  to  authorize  Judgment  there- 
on for  the  appellant. 

It  was  stated  in  the  verdict  that,  on  the 
5th  day  of  April,  1893,  the  appellant  was 
the  owner  in  fee  simple  of  certain  lands  de- 
scribed, through  which  the  right  of  way  and 
railroad  of  the  appellee  ran  on  a  line  about 
10  rods  north  of  the  south  line  of  said  land; 
that  on  said  day  there  was  standing  on  said 
land  a  grove  of  young  growing  timber  of 
about  six  acres,  which  was  north  of  and  ad- 
Joining  the  right  of  way  of  the  appellee; 
"that  said  six  acres  was  of  the  value  of  $60 
per  acre  and  of  the  total  value  of  $3G0;  that 
on  said  5th  day  of  April,  1893,  a  large 
amount  of  dry  grass,  weeds,  leaves,  rubbish, 
and  other  combustibles  were  on  the  right  of 
way  of  the  defendant,  along  and  through 
plaintiff's  said  land,  which  dry  grass,  leaves, 
weeds,  rubbish,  and  other  combustibles  the 
defendant  carelessly  and  negligently  suffered 
and  permitted  to  gather,  accumulate,  be,  and 
remain  on  Its  said  right  of  way,  through 
and  adjoining  the  said  land  of  the  plaintiff; 
that  on  said  5th  day  of  April,  1898,  the  de> 
fendant^  by  Its  agents  and  BervantB,  waa 
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xnnnlDf  and  opevating  a  train  Ot  freight 
cars  along  and  on  Its  said  railroad,  through 
and  1^  the  said  land  of  the  said  plaintiff, 
which  said  train  of  cars  was  a  way  freight 
train,  and  was  known  as  Train  No.  62,*  and 
was  drawn  and  propelled  by  engine  No.  39; 
that  the  defendant,  b7  its  agents  and  aerr* 
ants,  so  negligently  operated  and  managed 
said  engine  as  that  large  coals  of  fire  were 
careleasly  and  negligently  dropped  there-' 
from,  and  i^arka  of  fire  were  carelessly  and 
negligently  emitted  therefrom,  which  said 
coals  and  sparks  of  flr^  so  being  dropped 
by  and  emitted  from  said  engine,  the  de- 
fendant carelessly  and  negllgeotly  suffered 
and  permitted  to  faU  among  and  set  fire 
to  the  said  dry  grass,  weeds,  leaves,  rub- 
blsh,  and  other  combusUbles,  so  negligently 
suffered  and  permitted  to  gather,  accumu- 
late, be,  and  remain  upon  the  right  of  way 
of  the  defendant,  and  along  Its  track,  near 
and  adjoining  plaintiff's  said  land,  as  afore- 
aaJd;  that  the  defendant  car^esaly  and 
negligently  suffered  and  permitted  the  fire 
BO  started  to  spread  and  escape  from  de- 
fendant's BiUd  right  of  way  and  onto  plain- 
tUTa  said  land,  and  to  spread  over  and  bum 
through  said  grove  of  young  growing  tim- 
ber, therein  killing  and  destroying  the  trees 
and  timber  standing  and  growing  on  three 
acres  of  plaintiff's  said  land;  •  •  •  that 
aald  fire  was  started  and  spread,  and  said 
damage  was  done  and  caused,  solely  by  and 
through  the  fault  and  negligence  of  the  de- 
fendant,  as  hereinbefore  found."  The  state> 
ments  of  the  verdict  were  in  great  part  r^ 
etltlons  of  the  complaint 

In  a  iveclal  verdict  facts  only  should  be 
found,  and  not  mere  conclusnnis  of  law.  All 
the  facts  essential  to  a  recovery  must  be 
stated.  The  verdict  should  contain  the  ulti- 
mate facts.  If,  Id  an  action  for  negligence. 
Bucb  factS' be  stated  In  a  special  verdict  that 
It  can  only  be  inferred  from  them  that  there 
was  negligence,,  or  that  then  was  not  negli- 
gence, the  verdict  need  not  state  the  Infer- 
ence of  negligence  or  no  negligence.  In  such 
case  the  court  will  determine,  as  a  matter 
ct  law,  from  the  facts  so  fttnnd,  that  there 
was  or  was  not  negligence.  If,  the  facts  be- 
ing stated,  reasonable  men  might  candidly 
disagree  as  to  the  proper  Inference  to  be 
drawn  therefrom  concerning  the  existence 
or  nonexistence  of  negligence,  the  Jury 
should  draw  the  proper  inference,  and  state 
it  In  the  verdict  But  whether  the  facta  are 
auch  that  -the  conclusion  should  be  left  to 
the  court,  or  such  that  the  Jury  should  state 
the  proper  Inference,  the  facte  upon  which 
the  conclusion  <tf  the  court  is  to  be  based, 
or  from  which  the  jury  make  the  Inference 
tiiould  be  stated  in  the  verdict  The  facte 
cannot  be  supplied  by  Implication  or  intend- 
ment Bailroad  Co.  v.  Spencer,  98  Ind.  186; 
Railroad  Co.  v.  Grames,  186  Ind.  89.  84  N. 
B.  714;  Railroad  Oa  v.  Hadley,  12  Ind.  App. 
fil6,  40  N.  E.  760.  The  atetement  in  a  spe- 
cial verdict  that  an  act  or  omission  was  neg- 


ligent will  not  vitiate  the  verdict  hnt  It 
may  add  nothing  that  will  Increase  Ite  value 
to  the  party  having  the  burden  of  the  is- 
sue. In  the  verdict  before  us  It  does  not 
appear,  from  facte  set  forth,  that  the  pres- 
ence of  the  combustible  materials  upon  the 
right  of  way  at  the  time  spedfled  was  due 
to  the  appellee's  negligence.  No  facte  are 
stated  upon  which  either  the  court  or  tl^ 
Jury  could  proi>erly  base  a  conclusion  that 
the  appellee  failed  to  perform  Ite  duty  In  the 
premises  through  want  of  due  care  and  dili- 
gence. The  Judgment  la  afllrmed. 


(IS  Ind.  App.  B61) 

PARR  V.  ODTSXKGBR. 

(Appellate  Court  <tf  Indiana.    Jan.  18,  1807.) 

Apfbal— BSVIBW  OP  Etidbncb. 

Jndgment  will  not  be  reversed  on  weight  t)t 
evidence,  there  being  evidence  to  auatain  the 
finding. 

Appeal  from  drcult  court.  Johnson  county; 
W.  J.  Buddngham,  Judge. 

Action  by  George  Cutslnger  against  Peten 
son  K.  Parr.  Judgment  for  plalnUff.  De- 
fendant appeals.  Affirmed. 

Miller  &  Bamett,  for  appellant  T.  W. 
Woollen,  for  appellee. 

ROBINSON.  J.  This  action  was  brought 
the  appellee  against  tlie  appellant  on  a 
Judgment  and  also  for  money  paid  by  the 
appellee  as  surety  for  the  appellant  A  de* 
murrer  to  the  complaint  was  overruled,  and 
exceptions  taken.  The  appellee  answered  In 
four  paragraphs:  First,  general  denial;  sec- 
ond, set-off;  third,  payment;  fourth,  a  spe* 
clal  plea  of  accord  and  satisfaction.  A  de- 
murrer to  the  fourth  paragraph  of  answer 
waa  overruled.  A  reply  of  general  denial 
was  filed  to  the  third  and  fourth  paragraphs 
of  answer,  and  of  general  denial  and  pay- 
ment to  the  aecond.  Trial  the  court,  and 
a  finding  In  favor  of  the  appellant  for  f  671.16. 
A  motion  for  a  new  trial  was  overruled,  and 
Judgment  was  rendered  upon  the  finding. 
The  only  error  assigned  by  the  appellant  Is 
the  overruling  of  the  motion  for  a  new  trial. 
The  reasons  assigned  for  a  new  trial  were 
that  the  finding  of  the  trial  court  "was  con- 
trary to  the  evidence,"  that  It  was  "not  sus- 
tained by  sufficient  evidence,"  and  also  "con- 
trary to  the  law."  We  have  carefully  read 
the  evidence,  and,  while  It  is  conflicting,  yet 
there  Is  evidence  which  suppcals  the  finding 
oa  every  material  point  The  evidence  fails 
to  support  all  the  matertal  allegatlona  of  the 
fourth  paragraph  of  the  answer.  Bven  If 
the  agent  had  full  power  to  accept  the  prop- 
erty In  full  satisfaction  of  the  debts,— a  point 
not  necessary  to  decide,— yet  there  is  nothhig 
In  the  record  showing  that  he  entered  into 
such  an  agreement  We  find  nothing  In  the 
record  which  takes  this  case  out  of  the  well- 
settled  rule  that  If  there  Is  any  evidence  to 
sustain  the  finding,  this  conrt  will  not  re- 
verse the  caae  <m  the  weight  of  the  evidence^ 
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The  reasons  for  this  rule  have  been  bo  often 
stated  that  It  is  not  necessary  to  repeat  them 
here.  Lawrence  v.  Van  Buskirk,  140  Ind. 
481,  40  N.  a  54;  Hosklnson  t.  Oavender,  143 
Ind.  1,  42  N.  £1.  358.  and  cases  dted.  Judg- 
ment affirmed. 


a?  Ind.  App.  S38) 

ALLEN  T.  DAVIS  et  aL* 
(Appellate  Conrt  of  Indiana.    Jan.  14,  1897.) 

DsrOSIT  or  FbIXCIPAL'S  HoNBT  BT  AaBIIT--OTBB- 

DRirr— LiABii.rrT  ow  Frihoifau 
Defendant  farnlsbed  a  firm  moner  with 
which  to  bay  wheat  for  him  for  cash.  The 
firm  deposited  such  mon^  in  its  name  as  re- 
oeiTed.  and  other  money,  with  plaintiifB,  who 
were  merchants,  and  gave  checks  on  them  for 
wheat  bought,  snd  for  other  purchases.  Plain- 
tiCTs  ka^w  the  firm  was  acting  for  defendant  as 
his  agent  During  the  course  of  the  business, 
the  firm  issued  a  checlc  for  wheat  bought  for 
$1G8.  The  holder  drew  only  $68,  which  piain- 
tifFs  indorsed  on  the  checli.  While  the  check 
was  outstandiog,  defendant  and  such  firm  had 
a  settlement,  and  the  firm  received  from  plain- 
tiffs all  the  money  the  firm  had  on  deposit,  and 
paid  it  to  defendant.  The  latter  knew  the  firm 
was  depositing  the  money  with  piatntiffs,  bat 
did  not  know  of  the  unpaid  check  when  the  mon- 
ey was  paid  him.  PlnintifFs  were  afterwards 
eompeileu,  by  suit,  to  pay  the  $100  due  on  the 
diecK.  Sad.  that  they  eonld  not  recorer  it 
from  defendant. 

Appeal  from  circuit  court,  Tippecanoe  coun- 
ty; W.  C.  L.  Taylor,  Judge. 

Action  by  George  Davla  and  oth««  against 
David  F.  Allen  to  recoTor  money  paid  on  a 
check  Issaed  by  defendant's  agent  to  pay  for 
wheat  bought  for  defendant  From  a  Judg- 
ment for  plaintiOCs,  defendant  appeals.  Be- 
Tened. 

Sttiart  Bros,  ft  Hammond  and  JosQdi  P. 
Gmy,  for  appellant  J.  V.  Kent,  for  appellees. 

ROBINSON,  J.  On  the  16th  day  of  Jane, 
1802,  the  appellant,  theo  residing  at  Fmnkfort, 
Ind.,  entered  into  a  written  agreement  with 
ttie  firm  of  Miller  &,  Kendall  by  which  the  ap- 
pellant agreed  to  furnish,  In  such  sums  and  at 
■uch  times  as  were  necessary  to  cany  out 
their  agreement,  all  the  money  with  which 
Miller  St  Kendall  should  buy  grain  for  the 
appellant,  at  Colfax,  Clinton  county,  Ind. 
Miller  6t  Kendall  agreed  to  buy  for  the  ap- 
pellant exclusively  all  the  grain  possible,  with 
the  exercise  of  reasonable  diligence,  and  to 
pay  such  prices  only  as  the  appellant  should 
deedgnate  to  tbem.  They  further  agreed  to 
guaranty  the  weights  and  grade  of  all  grain 
■0  purchased  by  than,  to  load  all  the  grain  bo 
bought  and  ship  the  same  in  appellant's 
name  to  such  points  as  the  appellant  should 
designate,  and,  as  fast  as  shipped,  to  turn  over 
all  bills  of  lading  to  appellant,  to  send  to  ap- 
pellant scale  checks  daily  of  all  grain  bought 
for  him,  to  use  all  the  money  sent  them  In 
the  purchase  of  grain  for  appellant  and  to 
call  npon  him  for  money  only  when  needful 
to  comply  with  their  agreement  The  appel- 
lant was  to  pay  Miller  ft  Kendall  for  their 
eerriccs  two  cents  a  bushel  for  all  grain  so 
*Rsh<arliig  OoM. 


bought  and  handled  by  them.  The  evidfmce 
In  this  case  shows  the  following  facts:  Mil- 
ler &  Kendall  bouj^t  wheat  under  this  agree- 
ment from  the  date  of  its  execution  until  some 
time  in  September  following.  During  that 
tlme^  the  appellees,  under  the  firm  name  of 
George  Davis  ft  Bro.,  were  aigaged  In  th« 
mercantile  buslnew  in  Colfax.  Thm  being 
no  bank  at  Colfax,  Miller  ft  Kendall  de- 
posited the  money  they  used  tm  purchaslns 
wheat  with  appellees,  and  Issued  che<to  on 
the  ai^llees  for  wheat  bou^t  from  farmers 
and  others,  blank  checks  tm  the  purpose  be- 
ing famished  by  the  appellees.  The  ai^- 
lees  requested  that  Miller  ft  Koidall  deposit 
their  money  with  them.  The  appdiant  knew 
that  the  money,  or  some  of  It  at  least  he  was 
famishing  from  time  to  time  to  MHIer  ft 
Kendallf  was  being  deposited  with  the  ap- 
pellees. All  the  money  d^ostted  durli«  said 
time  aniler  ft  Kendall  with  the  appelle» 
was  d^nsfted  In  the  name  of  Miller  ft  Ken- 
dall, and  all  the  checks  drawn  on  the  appel- 
lees were  signed  by  MIU»  ft  Eoidall  In  tbelr 
own  names.  Tbe  first  money  deposited  by 
them  with  the  appellees  was  on  June  18, 1892, 
and  the  last  on  SQ>tonber  8,  1892.  Tlu>y  de- 
posited with  the  appellees  the  money  they  re- 
ceived from  the  appellant,  and  also  from  otii- 
er  sources.  During  the  time  between  and 
including  these  two  dates.  Miller  ft  KendaU 
deposited,  in  their  own  names,  wNh  the  ^ 
pellee8,.tbe  total  sum  of  920.090.76;  and  dur- 
ing the  same  time  the  appellant  furnished 
Miller  ft  Kendall,  imdw  the  o(«trac^  $16;- 
105.  This  money  was  kept  In  a  pocketbook 
by  the  appellees,  separate  and  apart  from 
tbelr  own  money.  All  money  received  fay 
them  from  Miller  ft  Kendall,  from  whatever 
source,  was  pot  In  the  same  pocketbook,  and 
was  paid  out  only  on  chedcs  signed  by  Id- 
ler ft  Kendall,  without  reference  to  whether 
it  was  used  in  payment  for  grain  pnndiased 
for  the  appellant  or  tor  other  purposes.  No 
book  account  was  kept  of  the  money  deposK- 
ed  and  drawn  out  ■  The  appellees  kept  a 
memorandum  of  the  amounts  deposited,  with 
dates,  and  the  checks  paid  showed  the 
amoonts  paid  out;  but  they  kept  no  separate 
account  of  money  which  Miller  ft  Kendall  liad 
received  from  the  appellant  nor  did  they 
know  what  part  of  the  total  amount  came 

from  the  appellant     On  the    day  of 

September,  1892,  within  a  few  days  after  the 
last  deposit  was  made  by  Miller  ft  Kendall 
with  ai^llees,  the  appellant  and  Miller  ft 
Kendall  had  a  settlement  of  their  accounts. 
On  that  day,  Millra  ft  Kendall  were  owing  the 
appellant  an  amount  in  excess  of  f402,  and 
on  that  day  Miller  and  the  appellant  went  to 
appellees'  store,  and,  at  the  request  of  Miller, 
George  Davis,  of  the  firm  of  Qeorge  Davis  ft 
Bro.,  paid  to  Miller  all  the  money  Miller  ft 
Kendall  then  had  on  deposit  with  the  appel- 
lees, amounting  to  $402,  which  sum  Miller 
then  paid  to  the  appellant  On  the  7th  day 
of  August  1892,  Miller  ft  Kendall  purdiased 
from  Malinda  Mitchell  wheat  amounting  to 
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¥1G3.6S,  and  Issued  to  her  a  check  or  order 
for  said  som  oa  appellees,  and  signed  by 
Miller  &  Kendall.  Thla  check  was  present- 
ed to  the  appellees  for  payment  during  the 
month  of  August,  and,  at  the  request  of  Mrs. 
Mitchell,  appellees  paid  her  thereon  $63.68, 
and  Indorsed  on  the  back  thereof,  "Paid  on 
this  check,  |63.98,"  and  handed  the  check 
back  to  her,  which  she  retained.  At  the  time 
this  payment  was  made,  Miller  &  Kendall 
had  more  than  enough  mon^  on  deposit  with 
the  appellees  to  pay  the  whole  emonnt  named 
In  the  check  or  order,  and  the  part  payment 
was  made  entirely  at  the  request  of  Mrs. 
Mitchell.  At  the  time  of  the  settlement  be- 
tween the  appellant  and  Miller,  this  Check 
was  still  unpaid.  The  appellant  did  not 
know  untU  after  the  settlement  with  Miller 
that  the  check  was  In  existence.  After  the 
settlement  between  the  appellant  and  Miller, 
at  appellees*  store,  the  appellant  was  no- 
tified of  the  outstanding  check.  Payment 
was  demanded  of  him,  which  he  refused. 
Afterwards,  in  January,  1893,  Mrs.  Mitchell 
recoTered  a  Judgment  In  the  Clinton  circuit 
court  against  the  appellees,  for  the  balance 
due  on  the  check,  which  Judgment  the  appel- 
lees paid  on  February  23,  1893.  This  action 
is  brought  by  the  appellees  to  recover  from 
the  appellant  the  amount  paid  by  them  to 
Mrs.  Mitchell.  The  complaint  is  In  three 
paragraphs.  A  demiurer  was  sustained  to 
the  second  paragraph,  and  orerruled  as  to  the 
first  and  third,  and  exceptions  saved.  The 
appellant  then  answered  by  general  denial. 
The  cause  was  tried  by  the  court,  and  a  find- 
ing made  In  favor  of  the  appellees  for  $100. 
Appellant  filed  a  motion  for  a  new  trial,  on 
the  grounds  that  the  finding  was  not  sustain- 
ed by  sufficient  evidence;  that  it  was  con- 
trary to  law;  that  the  damages  assessed  were 
exceesire;  and  for  errors,  of  law  occurring  at 
the  trial,  on  the  admission  and  rejection  of 
certain  testimony,  which  Is  parUcularly  set 
out  in  the  motion.  The  motion  was  over- 
ruled, and  exception  taken.  Judgment  ren- 
dered on  the  finding.  The  only  errors  assign- 
ed In  this  court,  and  discussed  by  counsel  in 
their  brief,  call  in  question  the  ovm-uling  of 
the  demurrer  to  the  first  and  third  para- 
graphs of  the  complaint,  respectively,  and  the 
overruling  of  the  motion  for  a  new  trial. 

No  error  was  committed  in  overruling  the 
demurrer  to  the  first  and  third  paragraphs 
of  the  complaint  The  first  paragraph  Is  the 
common  count  for  money  had  and  received, 
and  contains  all  necessary  averments.  The 
third  paragraph  of  the  complaint  also  states 
*  a  cause  of  action.  We  do  not  think  It  neces- 
sary to  set  out  this  paragraph  at  length. 
The  objections  urged  by  appellant's  counsel 
are  met  by  the  allegation  that  the  appel- 
lant, through  his  agent,  deposited  money 
with  the  appellees,  under  the  agreement 
that,  as  purchases  of  grain  were  made,  the 
agents  would  draw  checks  or  orders  on  the 
appellees  for  the  purchase  price  thereof, 
and,  upon  presentation  of  such  checks  to 


them,  the  appellees  would  pay  the  same 
out  of  the  money  deposited  with  them  by 
the  appellant 

The  only  remaining  error  discussed  by 
the  appellant's  counsel  Is  the  overruling  of 
the  motion  for  a  new  trial.  There  Is  some 
confilct  In  the  evidence  as  to  the  time  when, 
after  the  payment  of  the  money  to  the  ap- 
pellant upon  the  settlement  with  Miller,  the 
appellant  was  notified  of  the  outstanding 
check.  But  It  la  not  denied  that  he  knew 
nothing  of  It  until  after  the  settlement  had 
been  completed,  and  the  money  paid  to  htm 
by  Miller,  and  the  bona  fides  of  the  trans- 
action Is  to  be  determined  as  of  that  time. 
Neither  Is  it  clear  from  the  evidence  wheth- 
er the  wheat  purchased  from  Mrs.  Mitchell, 
and  for  which  the  check  was  Issued,  was 
received  by  the  appellant  But  we  do  not 
think  that  question  is  material  to  a  correct 
decision  of  this  case  so  far  as  the  equity  of 
the  case  is  concerned,  for  It  cannot  be  said 
from  the  evidence  that  the  appellant  has 
both  the  wheat  and  the  money.  Miller  & 
Kendall  were  the  agents  of  the  appellant, 
and  were  empowered  to  do  everything  nec- 
essary to  carry  out  the  terms  of  the  vvTit- 
ten  agreement  By  the  terms  of  that  agree- 
ment, the  agents  had  no  power  to  purchase 
wheat  on  the  appellant's  credit  They  had 
authority  to  purchase  wheat  for  the  appel- 
lant for  cash  only.  For  their  own  conven- 
ience, the  agents  entered  Into  an  agreement 
with  the  appellees  for  depositing  the  money 
with  them.  The  consideration  for  that  agree- 
ment was  between  the  appellees  and  Miller 
&  Kendall.  The  appellees  knew  of  the 
agency,  yet  they  chose  to  act  with  them 
on  their  own  account.  There  was  no  agree- 
ment between  the  appellant  and  the  appel- 
lees about  how  the  money  furnished  Miller 
&  Kendall  should  be  deposited.  Appellant 
may  have  known  that  the  money  he  was 
furnishing  them  was  being  deposited  with 
the  appellees.  But  appellees  paid  out  none 
of  it  except  on  checks  signed  by  Miller  & 
Kendall.  The  money  having  been  deposited 
in  the  name  of  Miller  &  Kendall,  and  min- 
gled with  their  own  money,  the  legal  title 
to  the  money  was  In  them.  They  could 
issue  checks  for  it  for  any  purpose  they 
saw  fit  and  did  issue  checks  on  the  deposit 
for  purposes  other  than  for  the  purchase 
of  wheat  for  the  appellant  The  appel- 
lees were  not  owing  the  appellant  any  mon- 
ey when  the  $402  was  paid  him.  He  did 
not  receive  as  much  money  at  that  time  as 
Miller  &  KendaU  were  owing  him.  A  bal- 
ance was  still  owing  the  appellant  after 
the  above  payment  by  Miller.  The  rule  of 
law  governing  this  case  is  the  same  as  it 
would  have  been  had  the  outstanding  check 
been  Issued  for  some  purpose  other  than  the 
purchase  of  wheat  It  by  no  means  follows 
that  the  $402  was  the  balance  of  the  money 
which  the  appellant  had  furnished  to  Mil- 
ler &  Kendall,  and  deposited  by  them  with 
appellees.  It  cannot  be  said  that  appellant 
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received  this  money  as  his  money,  but  he 
received  It  from  Miller,  as  part  payment  of 
what  Miller  at  that  time  owed  him.  When 
the  money  which  appellant  furnished  to 
Miller  &  Kendall  had  been  by  them  com- 
mini^led  with  their  own  money.  It  lost  Its 
Identity,  and  could  not,  therefore,  stand  on 
the  same  ground  as  chattels. 

It  was  held  In  Bank  v.  Plimpton,  17  Pick. 
159,  that  where  an  agent  had  loaned  the 
money  of  his  principal  to  his  private  cred- 
itor, who  appropriated  It  to  the  payment 
of  the  debt,  the  principal  could  not  recover 
It;  the  creditor  not  knowing  at  the  time  of 
the  loan  that  the  money  belonged  to  the 
principal.  And  where  an  agent  deposits  his 
principal's  money  in  his  own  name,  and  to- 
gether with  his  own  funds,  the  agent  will 
be  liable  for  a  loss  by  a  subsequent  failure 
of  the  bank,  Naltner  v.  Dolan,  108  Ind. 
500,  8  N.  B.  280;  Mechem,  Ag.  i  529;  Story, 
Eq.  I  1270;  Story,  Ag.  §  208;  Norrls  v. 
Hero,  22  La.  Ann.  005;  Cartmell  v.  Allard, 
7  Bush,  482;  Com.  v.  McAliater,  28  Pa.  St. 
480.  We  can  see  no  difference  between  the 
above  rule  and  the  case  where  an  agent, 
after  mingling  the  money  with  his  own, 
deposits  the  whole  In  his  own  name,  and 
then  overdraws  the  amount  by  a  check  to 
an  Innocent  third  party.  In  the  case  of 
Stapp  V.  Spurlin,  32  Ind.  442,  the  party 
who  sold  the  wheat,  the  agent,  and  the 
principal*  were  the  parties  concerned.  In 
that  case  the  principal  had  put  It  in  the 
power  of  his  agent,  acting  for  him,  to  wrong 
a  third  party,  and  It  was  rightly  held  that 
the  principal  must  respond.  The  principal 
trusted  the  agent  to  act  for  him,  and,  as 
between  the  principal  and  the  one  who  had 
dealt  with  him  as  his  agent  In  good  faith, 
the  principal  must  suffer  the  consequences 
of  the  bad  faith  of  the  agent  with  him. 
But  in  the  case  at  bar  the  rights  of  the 
parties  are  not  to  be  determined  from  the 
original  contract  of  agency.  The  arrange- 
ment entered  into  between  the  appellees 
and  Miller  &  Kendall,  as  shown  by  the  evi- 
dence, was  not  incident  to  the  original  con- 
tract of  agency.  The  appellees  knew  of 
the  original  agency,  and  knew  the  agents 
were  acting  for  the  appellant  Knowing  this 
fact,  they  entered  Into  an  agreement  with 
Miller  &  Kendall,  with  which  appellant  had 
nothing  whatever  to  do.  He  had  no  con- 
trol over  the  deposit  It  did  not  belong  to 
him.  A  part  of  It  was  money  derived  from 
other  sources.  He  could  not  Issue  checks 
or  orders  upon  it  He  was  an  entire  stran- 
ger to  the  agreement  With  a  disclosed 
principal,  the  appellees  chose  to  make  an 
agreement  with  the  agents  alone;  and,  if  a 
mistake  arose  in  carrying  out  the  agree- 
ment, a  person  who  is  not  a  party  to  the 
agreement,  and  who  had  nothing  whatever 
to  do  with  the  commission  of  the  mistake, 
should  not  suffer  by  it  If,  at  the  time  of 
entering  Into  a  contract,  the  agent  discloses 
the  name  of  his  principal,  and  the  contract 


is  then  made  with  the  agent  alone,  the  per- 
son making  such  contract  with  the  agent 
cannot  maintain  an  action  upon  it  against 
the  principal.  Silver  v,  Jordan,  136  Mass. 
319.  If  money  Is  paid  under  a  mistake  of  a 
material  fact.  It  may  be  recovered  back. 
In  this  case  a  mistake  was  made  when 
the  appellees  paid  to  Miller  &  Kendall  more 
money  than  they  then  actually  had  on  de- 
posit But  there  was  no  mistake  in  the  pay- 
ment of  the  money  by  Miller  to  the  appel- 
lant 

As  between  the  appellees  and  the  agents, 
the  appellant  is  innocent  of  wrong  or  laches. 
If  there  was  a  wrong.  It  consisted  in  draw- 
ing .from  the  appellees  money  against  a 
part  of  which  thei^e  was  an  outstanding 
check.  As  between  the  appellees  and  the 
appellant  the  rule  should  be  applied  that 
whenever  one  of  two  Innocent  persons  must 
suffer  by  the  acts  of  a  third,  he  who 
has  put  It  in  the  power  of  such  third  per- 
son to  occasion  the  loss  must  sustain  it 
Preston  v.  Wltberspoon,  109  Ind.  457,  9  N. 
E.  5S5;  Hunter  v.  Fitzmaurlee,  102  Ind. 
449,  2  N.  E.  127;  Liekbarrow  v.  Mason,  2 
Term  R.  70;  Balkoad  Co.  v.  Schuyler,  34 
N.  T.  30. 

After  a  careful  consideration  of  all  the 
facta  and  circumstances  in  this  case,  we 
are  of  the  opinion  that  the  rights  of  the 
parties  to  this  suit  must  be  determined  with- 
out reference  to  the  original  contract  of 
agency.  The  record  fails  to  show  that  Mil- 
ler &  Kendall  did  business  with  the  ap- 
pellees, as  the  agents  of  the  appellant*  but, 
on  the  contrary,  that  the  appellees,  know- 
ing that  they  were  appellant's  agents,  chose 
to  do  business  with  them  as  principals,  and 
not  as  agents.  The  motion  for  a  new  trial 
should  have  been  sustained.  Judgment  re* 
versed. 

(IC  lod.  App.  57S) 

ALLEN  V.  RICE. 
(Appellate  Court  of  Indiana.    Jan.  14, 1897.) 
LiESs— Priority— Rk3  Juhicata. 
A  decree  by  default  in  a  proceeding  to  fore- 
close a  drainage  lieu  does  not  estop  a  defendant 
thereiu  who  is  a  holder  of  a  senior  lien  for  tax- 
cfi  to  foreclose  it  it  not  appearing  that  the  com- 
plniiit  in  the  drainage  lien  foreclosure  proceed- 
ing In  any  way  aaaerted  eupetiority  of  such  lien 
to  that  of  such  defendant 

Appeal  from  circuit  court  Huntington 
county;  C.  W.  Watkins,  Judge. 

Ejectment  by  Virginia  M.  Allen  against 
Solomon  Rice.  From  the  Judgment  allow- 
ing defendant  a  counterclaim,  plaintiff  ap- 
peals. Affirmed. 

Branyau  &  Branyan  and  James  F.  France, 
for  appellant.  Spencer  &  Biaoyan  and  B. 
A.  Kaufman,  for  appellee. 

BLACK,  J.  A  question  Is  presented  In 
this  case  concerning  the  amount  of  a  tax 
lien,  which  was  enforced  upon  cwtain  land 
In  Huntington  countjf  In  faror  of  tbe-appdr 
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lee,  under  his  counterclaim,  tn  an  action  of 
ejectment  brought  by  the  appellant,  In 
which  the  appellant  obtained  judgment  for 
the  lecorery  of  posscBsIon.  The  facta,  as 
set  forth  In  a  special  finding,  upon  which  the 
court  stated  a  conclusion  that  the  appellee 
was  entitled  to  hold  a  lien  In  the  sum  of  fl,- 
037.14  and  to  the  foreclosure  thereof,  were, 
80  far  as  necessary  to  elucidate  the  question 
discussed  before  us,  In  substance,  as  fol- 
lows: Samuel  Mahon  died  Intestate,  before 
the  year  1870,  seised  in  fee  simple  of  the 
land  in  question,  leaving,  surrlvlng  him,  as 
his  heirs  at  law,  a  son,  Elam  A.  Mahon,  and 
two  daughters,  Cynthia  E.  Dunham  and  the 
appellant,  Ylrglnla  M.  Allen.  The  son  died 
intestate  about  the  year  1875,  leaving  as  hIS 
heirs  at  law  his  two  sisters  above  named, 
and  owning  one-third  of  sajd  land.  On  the 
29th  day  of  June,  1891,  said  Cynthia  B.  Dun- 
ham conveyed  by  deed  her  interest  In  the 
land  to  the  appellant,  and  on  the  27th  of  Oc- 
tober, 1801,  Thomas  Roche  conveyed  to  the 
appellant,  under  an  order  of  the  court  be- 
low, "upon  proper  proceedings  for  that  pur- 
pose, the  said  Elam  A.  Mahon's  Interest  In 
said  land."  On  the  6th  of  March,  1882,  at 
the  sales  of  delinquent  lands  for  the  non- 
payment of  taxes  for  the  years  1876  to  1881, 
Inclusive,  and  former  years,  made  by  the 
county  auditor,  Solomon  Rice,'  the  appellee, 
purchased  the  land  here  In  question,  paying 
therefor  $316.35,  and  received  the  auditor's 
certificate  of  such  purchase;  and  on  the  7th 
day  of  March,  1884,  he  presented  said  certi- 
ficate to  the  auditor,  and  received  a  deed  of 
conveyance  as  provided  by  law  (said  land 
not  having  been  redeemed),  and  caused  said 
deed  to  be  duly  recorded,— the  cost  of  the 
deed  and  that  of  recording  being  certain 
sums  stated.  Since  said  purchase  the  appel- 
lee paid  taxes  on  said  laud  on  the  10th  of 
March,  1892,  In  the  sum  of  $96.65.  In  the 
tax  duplicate,  and  in  said  certificate  and 
eald  deed  issued  to  the  appellee,  the  descrip- 
tion of  the  land  was  defective,— the  defect- 
ive .description  being  set  out  In  the  finding; 
but  the  land  so  assessed  is  the  land  In  ques- 
tion In  this  suit.  On  the  16th  of  October, 
1888,  one  Edward  Ely,  as  drainage  commls- 
aioner,  brought  a  suit  in  the  court  below 
against  the  appellant,  the  appellee,  and  oth- 
ers, alleging  In  his  complaint,  among  other 
things,  that  under  proceedings  In  the  supe- 
rior couit  of  Allen  county,  lud.,  upon  the 
petition  of  James  Branstrator  and  others  fOT 
the  improvement  of  the  Little  Wabash,  an 
assessment  of  benefits  to  sold  land  to  the 
amount  of  $480  by  said  proposed  Improve- 
ment had  been  finally  adjudged  and  decreed 
by  said  court,  and  declaring  such  assess- 
ment a  lien  against  said  laud,  which  was 
Bubject  to  lien  of  such  assessment;  but  such 
complaint  did  not  refer  to  appellee's  pur- 
chase at  the  tax  sale,  which  vras  prior  to  the 
proceedings  in  said  superior  court,  or  seek 
any  relief  against  the  same,  or  allege  that 
the  appeUee's  claim  web  Invalid,  TOld,  or 
45  M.E.-51 
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unpaid,  nor  did  the  Judgment  in  said  cause 
so  declare.  The  complaint  in  that  cause 
asked  judgment  for  65  per  cent,  of  the  as- 
sessment, and  a  foreclosure  of  the  lien  there- 
of against  said  land.  The  appellee  was  duly 
served  with  process  In  that  cause,  and  made 
default;  and  upon  the  hearing  the  court 
found  that  the  alleged  assessment  was  a 
lien  upon 'the  land  described  In  the  com- 
plaint, and  entered  a  decree  foreclosing  such 
lien  In  the  sum  of  $286,  and  directed  a  sale 
of  the  land.  Afterwards  a  copy  of  said  de- 
cree was  Issued  by  the  clerk  of  the  court  be- 
low to  the  sherlfF,  who  advertised  said  land 
for  sale,  and  upon  the  day  named  In  the  ad- 
vertisement he  sold  the  land  to  one  C.  S. 
Bash  for  $100,  and  Issued  to  him  a  certificate, 
which  he  afterwards  assigned  to  one  H.  C. 
Paul,  to  whom  the  sheriff,  on  the  return  of 
the  certificate,  on  the  31st  of  March,  1891,  Is- 
sued his  deed  conveying  the  land  to  him. 
On  the  31st  of  October,  1891,  said  Paul  con- 
veyed the  land  to  the  appellant.  At  the 
commencement  of  this  suit,  and  since  the 
yeai"  1890,  the  land  was  held  by  certain  per- 
sons named  as  tenants  of  the  appellee,  and 
he  had  expended  a  sum  mentioned  for  im- 
provements, and  had  received  a  certain 
amount  of  rents  and  profits.  The  rental  val- 
ue for  the  period  of  appellee's  possession 
was  stated.  Since  1890  the  appellant  has 
been  a  resident  of  New  York,  and  has  had 
no  personal  knowledge  or  charge  of  said 
land,  and  her  sister,  Cynthia,  whose  resi- 
dence was  not  disclosed  by  the  evidence, 
was  at  the  date  of  the  finding  33  years  of 
age.  The  sum  for  which  the  court  conclud- 
ed the  appellee  entitled  to  the  enforcement 
of  a  Hen  included  the  amount  which  he  paid 
upon  his  purchase  at  the  tax  sale,  and  the 
amount  of  the  taxes  paid  by  him  afterwards, 
with  Interest. 

It  Is  contended  on  behalf  of  the  appellant 
that  the  claim  of  the  appellee  should  not  be 
upheld,  except  for  the  taxes  paid  by  him 
after  the  adjudication  in  the  proceeding  to 
enforce  the  drainage  lien,  and  proper  inter- 
est thereon;  that  the  purchaser  under  the 
decree  foreclosing  the  drainage  lien  acquir- 
ed title  paramount  to  the  lien  of  the  api>el- 
lee  for  the  purchase  price  at  the  invalid  tax 
sale;  that  the  decree  In  the  drainage  pro- 
ceeding, to  which  the  appellee  was  made  a 
party,  and  in  which  he  suffered  a  default, 
estop  him  from  asserting  his  prior  lien.  It 
appears  from  the  special  finding  that  the  ap- 
pellee held  the  senior  lien.  If  its  enforce- 
ment can  be  defeated  because  of  the  former 
adjudication  In  the  proceeding  to  foreclose 
the  drainage  Hen,  it  should  affirmatively  ap- 
pear in  the  special  finding  that  in  the  former 
proceeding  his  Hen  was  res  judicata.  Un- 
less the  facts  that  the  appellee  was  made  a 
party  defendant  in  that  proceeding,  and  was 
duly  sei-ved  with  process,  and  made  default, 
can  be  regarded  as  sufficient  to  bar  his 
right  to  an  enforcement  of  his  Hen,  he  Is  not 
concluded  by  the  decree  In  that  proceeding. 
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It  18  not  claimed  that  any  fact  beneficial  to 
thb  appellant  was  prored  which  is  not  stated 
In  the  flndlns;  and.  If  tills  were  trofr,  the 
remedy  for  such  omlssfon  would  be  sought 
by  motion  for  a  new  trial,  and  could  not  be 
had  through  an  exception  to  the  conclusion 
of  law.  It  Is  a  general  rule  that  a  default 
Is  only  conclnslTO  as  to  such  matters  as  are 
properly  armed  In  the  compliant.  Barton 
T.  And^n.  104  Ind.  678,  4  N.  E.  420.  A 
Judgment  Is  concluslTe  upon  all  questions 
which  -wexe  ot  might  have  been  litigated 
within  the  Issues  before  the  court  McFad- 
den  T.  Boss.  108  Ind.  612.  s  Iv.  B.  161;  Grif- 
fin T.  Wallace,  66  Ind.  418;  Axtel  T.  Chas^ 
83  Ind.  646^  663.  "The  general  rule  Is  that 
the  Issuable  facts  or  matters  upon  which  the 
plaintiff's  case  proceeded  determine  what 
was  In  Issue,  unless  it  appears,  from  an  ex- 
amination of  all  the  pleadings  in  a  given 
case,  tliat  other  matters  w^  brought  for- 
ward, and  thus  became  necessarily  InToWed 
and  determined  in  the  suit"  McFadden  t. 
Ross,  supra.  The  bare  fact  that  a  senior 
mortgf^ee  is  a  par^r  in  a  suit  to  foreclose  a 
Junior  mortgage  does  not  estop  him  from 
afterwards  foreclosing  his  mortgage.  Ulrich 
T.  DrlBchell,  88  Ind.  864.  862;  EngUsh  t.  A1- 
drich.  1S2  Ind.  600,  81  N.  E.  456.  It  does 
not  appear  that  the  complaint  in  the  pro- 
ceeding to  enforce  the  drainage  lien  stated 
any  facta  which.  If  admitted,  would  subject 
the  appellee's  lien  to  the  drainage  Uen.  or  to 
the  relief  sought  in  that  proceeding;  nor  Is 
th»e  any  statement  of  fact  In  the  finding 
before  us  showing  that  the  appeUee  was 
challmged  In  any  form  by  that  complaint 
to  litigate  the  question  as  to  the  sn{>«lori^ 
of  his  lien,  showing  that  such  question 
was  determined  the  Judgment  rend»ed 
In  that  proceeding.  Krutslnger  t.  Brown.  72 
Ind.  466.  was  an  action  of  foreclosure 
brought  by  Brown.  Krutslnger  was  made  a 
defendant,  It  being  alleged  In  the  complaint 
that  he  held  a  mortgage  JuiUor  and  subse- 
qneat  to  that  of  the  plaintiff,  which  Krut- 
slnger had  foreclosed  upon  the  real  estate 
described  In  the  plalntifrs  mortgage,  and 
thal^  at  a  sale  undw  his  decrra  of  f  (Nred.o* 
sure,  the  real  estate  bad  beat  purchased  by 
Krutslnger.  who  still  held  a  shwllTs  cratlfl- 
cate  of  sale  therefor.  It  was  held  that 
Brown,  the  h<Mw  of  the  senior  mortgage, 
cotdd  not  be  required  to  aver  and  prore  that 
his  rights  had  not  been  d^eated  in  the  ac- 
tion brought  by  the  Junior  Inctuibrancer  up- 
on the  Inf^or  lien;  and,  In  discussing  the 
answer  of  Krutslng»  to  Brown's  complaint, 
it  was  said  by  the  court  that  the  answer  of 
res  adjudlcata,  to  be  good,  must  affixmatiTe- 
ly  show  that  the  question  was  litigated,  or 
could  hare  been  litigated,  under  the  issues, 
and  was,  therefore.  Impliedly  covered  by  the 
Judgment  We  do  not  find  the  conclusion  of 
law  upon  the  facts  stated  open  to  the  objec* 
tlon  urged  against  it  by  the  appellant 

As  to  the  effect  of  the  portions  of  the  find- 
ing showing  part  ownership  of  the  appellimt 


in  the  land  In  question  at  the  time  the  taxes 
or  a  pwtion  thereof  accrue,  for  nonpayment 
of  which  the  land  was  sold  to  the  appellee, 
we  make  no  decision.  There  Is  some  Indefi- 
nlteness  in  the  finding  upon  this  matter. 
The  subject  Is  not  discussed  by  the  appe- 
lant and  we  have  not  found  it  necessary  to 
examine  the  questiim. 

The  appellee  moved  to  dismiss  the  appeal 
for  the  reason  that  a  person  who  was  made 
a  party  defendant  in  the  court  below,  and 
was  d^ulted,  was  not  named  as  an  appel- 
lee in  the  assignmait  of  errors.  The  at^- 
lee's  Joinder  In  error  was  filed  at  the  time 
of  the  filing  of  the  assignment  ot  erron. 
This  constituted  an  appearance.  The  mo- 
tion to  dismiss  was  not  filed  until  neariy 
six  months  thereafter,  and  until  more  than 
three  months  after  the  filing  of  ^pellant's 
brief.  It  was  filed  with  the  appellee's  brief 
uprai  the  merits.  The  person  named  In  tiie 
motion  has  no  material  Interest  In  the  mat- 
ter in  controversy  here,  his  presence  is  not 
necessary  for  its  decision,  and  his  absence 
does  not  harm  the  appellee^  The  motion  to 
dismiss  is  overruled.  Wilson  v.  Hlfflin.  81 
Ind.  85. 

We  find  no  emnr  In  tiie  action  of  the  court 
which  has  be«i  brought  In  question  b^we 
us.  Judgment  affirmed. 

CIS  Ind.  App.  m) 

STALGUP  V.  LOniSYILLB.  N.  A.  &  0. 
RT.  CO. 

(Appellate  Court  of  Indiana.    Jan.  16.  1^.) 

Cabhibrs— Who  abb  Passbxgbrs  — Uastsb  ahd 
Sbrvant^Wbo  abb  Sbrvakts. 

1.  That  plaintiff  was  on  defendant's  train  br 
■Qie  "inTitation  and  permiBSion  of  the  conductof ' 
docB  not  render  him  a  passenger,  so  as  to  entitle 
him  to  i^coTer  as  a  passenger  for  injuries  re- 
ceived. 

2,  That  plaintiff  was  rendering  services  on  de- 
fendant's train  as  brakeman,  with  the  "acqui- 
escence, knowledge,  consent,  and  ^rmlssion  of 
the  conductor,"  does  not  render  him  a  servant 
of  defendant,  so  as  to  entitle  him  to  recoT« 
damages  as  such  for  loJurieB  caused  by  defend- 
ant's negligence. 

Appeal  from  circuit  court  Greene  county; 
W.  W.  Moffett  Judge. 

Action  by  01  Stalcup,  by  next  friend, 
against  the  Louisville,  New  Albany  ft  Chi- 
cago Railway  Company.  There  was  a  Judg- 
ment for  deffflidant  and  plaintiff  appeals. 
Affirmed. 

Wm.  S.  Sllnkard,  for  appelant  B.  C. 
Field,  W.  S,  TTinnin,  and  Davis  &  Moffet^ 
for  appellee. 

WILEY,  J.  The  appellant  being  a  minor, 
brought  this  action  by  his  next  friend,  to 
recover  damages  alleged  to  have  been  saa- 
talned  while  riding  on  appellee'B  railroad. 
The  complaint  Is  in  two  paragraphs,  to  each 
of  which  the  appellee  addressed  a  demurm, 
which  was  sustained  by  the  trial  court,  and 
an  exception  reserved.  The  appeUant  re- 
fusing to  plead  over,  the  court  rendered  Jndg- 
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ment  for  appellee  for  Its  coets,  and  the  appel- 
lant appealed.  The  error  assigned  Is  the 
sustaining  of  the  demurrer  to  each  paragraph 
of  the  complaint. 

The  first  paragraph  of  the  complaint  avers 
that  the  appellee  was  the  owner  and  operat- 
ing a  line  of  railroad  from  Bedford,  Ind.,  to 
Swiss  City,  Ind.,  passing  through  the  town 
of  Bloomfleld,  and  engaged  In  carrying  pas- 
sengers and  freight,  on  what  was  known  and 
designated  a  "mixed  train";  that  a  part  of 
the  line  of  said  road  was  a  bridge  orer  White 
river,  about  40  feet  high,  and  300  feet  long; 
that  on  the  4th  day  of  Jane,  1893,  and  for  a 
long  time  prior  thereto,  the  "plaintiff,  by 
Invitation  and  permission  of  the  conductor 
and  all  others  In  control  of  said  train,  and 
with  full  knowledge  and  coosent  of  all  per- 
sons conducting  the  management  of  said 
train,  was  riding  on  said  train,  and  for  more 
than  two  years  before  said  time,  between 
said  point,  had  been  riding  on  said  train  for 
the  purpose  of  being  carried  from  said  town 
of  Bloomfleld  to  said  town  of  Swiss  City,  by 
said  defenda.ut;  that  said  bridge,  on  said 
day,  was  composed  of  three  spans;  that  the 
middle  span  was  on  said  day  rotten,  de- 
cayed, weai£,  old,  dangerous,  and  imsafe;  that 
defendant  on  said  day,  and  for  more  than 
bIx  months  prior  thereto,  had  full  knowledge 
of  said  coQdJtlon  of  said  span,  and  recklessly, 
negligentiy,  and  wantonly  refused,  neglected, 
and  failed  to  make  the  same  sate  and  secure; 
*  *  *  that  on  slald  day,  while  riding  on 
said  train,  said  span  of  said  bridge,  without 
any  fault  or  negligence  on  the  part  of  the 
plaintiff,  but  wholly  through  the  fault,  neg- 
Ugrace,  redtlessness,  and  wantonness  of  the 
defendant,  gave  way,  broke,  and  tumbled  Into 
said  White  river,  and  the  train  and  car  on 
which  idalntiff  was  riding  was  thrown  and 
fell  into  said  river,  a  distance  of  forty  feet, 
whereby  he  was  seriously  injured,"  etc.  It 
Is  strongly  urged  by  counsel  for  appellant,  in 
their  very  able  brief,  that  each  paragraph  of 
the  complaint  Is  sufficient,  and  that  the  court 
erred  in  sustaining  the  demurrer  thereto. 
From  the  parts  of  the  complaint  quoted  In 
this  opinion,  it  Is  apparent  that  the  first  para- 
graph  proceeds  upon  the  theory  that  the 
plaintiff  was  upon  the  defendant's  train,  at 
the  time  of  the  acddent,  by  the  Invitation, 
permission,  and  consent  of  the  conductor,  who 
was  In  charge  of  It;  that  the  plaintiff  was 
wltliout  fault  or  negligence;  and  that  the 
defendant  Is  liable  to  respond  In  damages 
reason  of  such  facts.  As  It  is  averred 
that  plaintiff  was  on  defendant's  train  by  the 
Invitaition  of  the  conductor,  to  be  carried  from 
Bloomfield  to  Swiss  City,  In  the  absence  of 
any  contrary  allegation.  It  Is  to  be  presumed 
he  was*  being  carried  free  of  charge.  Do 
these  facts  constitute  the  relation  of  passen- 
ger and  carrier?  The  answer  to  this  Inquiry 
will  lead  ua  to  the  solution  of  the  question 
under  consideration.  The  supreme  court  of 
Pennsylvania  has  given  a  very  ludd  deftnl* 
tlou  oC  the  term  "passengw/'  as  foUowa:  "A 


'passenger,'  In  the  legal  sense  of  the  word, 
is  one  who  travels  In  some  public  convey- 
ance, by  virtue  of  a  contract,  express  or  im- 
plied, with  the  carri^-,  as  the  payment  of 
fare  or  that  which  Is  accepted  as  an  equiva- 
lent therefor."  Brlcker  v.  Railroad  Co.,  132 
Pa.  SL  1,  18  AtL  983.  "A  passenger  Is  a 
person  whom  a  common  carrier  has  contract- 
ed to  carry  from  one  place  to  another,  and 
has,  in  the  course  of  the  performance  of  that 
contract,  received  under  his  cai-e,  either  upon 
the  means  of  conveyance,  or  at  the  point  of 
departure  of  that  means  of  conveyance."  2 
Am.  &  Eng.  £}nc.  Law,  p.  7^;  Bailroad  Co.  v. 
Price,  96  Pa.  St  256.  It  is  clear,  therefore, 
from  these  authorities,  that  the  facts  stated 
In  the  first  paragraph  of  the  complaint  do 
not  show  that  the  appeUant  was  a  "passen- 
ger," in  the  legal  meaning  of  that  term,  on 
defendant's  train.  As  averred  In  this  para- 
graph, the  appellant  was  upon  the  train  "by 
the  Invitation  and  permission  of  the  con- 
ductor.V  The  general  rule  Is  that  conductors 
and  other  employes  In  cliarge  of  a  train  are 
not  clothed  with  authority  to  Invite  persons  to 
take  passage  with  them  as  their  guests,  and 
especially  Is  this  true  of  condOctora  and  em- 
ployes of  freight  trains.  In  New  Yorit  It 
has  been  held  that  "the  servants  of  the  rail- 
way In  charge  of  such  trains  have  no  Implied 
authority  to  Invite  strangers  to  become  pas- 
sengers thereon,  and.  In  the  absence  of  proof 
of  express  authority  vested  In  the  con- 
ductor, the  acceptance  of  his  Invitation  to  ride 
thereon  does  not  make  a  stronger  a  passen- 
ger. Eaton  V.  Railroad  Oa,  67  N.  T.  382; 
Waterbury  v.  Railroad  Co.,  17  Fed.  671; 
Dunn  V.  Railway  Co.,  58  Me.  187.  The  com- 
plaint in  the  case  now  under  consideration 
avers.  In  the  first  paragraph,  that  appellant 
was  on  defendant's  train  by  the  "Invitation 
and  permission"  of  the  conductor.  It  is  not 
averred  that  the  conductor  was  empowered 
with  the  authority  either  to  invite  or  permit 
the  appellant  to  become  a  passenger,  or  to 
ride  upon  the  train,  under  the  facts  charged. 
In  the  absence  of  such  allegation,  no  pre- 
sumption can  be  Indulged  that  the  conductor 
or  other  employes  connected  with  the  train 
were  authorized  to  extend  to  appellant  such 
invitation.  It  Is  the  settled  rule  In  this  state 
that,  before  there  can  be  any  liability  on  ac- 
count of  negligence  In  cases  of  this  character, 
it  must  appear  that  the  party  complained  of 
was  under  some  legal  duty  or  obligation  to 
the  person  Injured.  City  of  Indianapolis  v. 
Emmelman,  106  Ind.  530,  9  N.  E.  155;  Penso 
V.  McCormIck,  1^  Ind.  118,  25  N.  E.  156; 
Thieie  v.  McManus,  8  Ind.  App.  132,  28  N. 
E.  327;  Car^ddon  v.  Mills,  5  Ind.  App.  22, 
31  N.  E.  559.  Under  the  averments  of  the 
first  paragraph  of  appellant's  complaint,  no 
such  duty  or  obligation  exists.  Counsel  for 
appellant,  with  other  cases,  cites  the  case  of 
Railway  Co.  v.  Meadows,  13  Ind.  App.  160, 
41  N.  E.  308,  In  support  of  his  ccmtention  that 
appellant  was  a  passenger,  and  entitied  to  all 
the  rights  of  a  passenger,  bj  reasoD  of  the 
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inrltatliSQ  of  the  conductor.  In  tbat  case,  a 
girl  10  years  of  age  was  Invited  by  tbe  driver 
of  a  street  car,  drawn  by  mules,  to  ride,  and 
was  Injured  while  bo  riding,  by  the  gross 
carelessness  of  the  driver.  And  e^aln.  In 
that  case.  It  was  conceded  by  appellant  that 
the  child  was  rightfully  npoa  tbe  car,  and 
hence  It  was  held  that  the  appellant  owed 
her  some  protection. 

The  second  paragraph  of  the  complaint  is 
couched  in  almost  the  same  language  as  the 
first,  except  It  seeks  to  aver  tluit  the  plaintiff, 
at  the  time  of  the  accident,  was  In  the  em- 
ployment of  the  defendant.  That  part  of 
the  second  paragraph  of  the  complaint  Is  as 
follows:  "This  plaintiff,  on  said  day,  and  for 
more  than  two  years  prior  thereto,  was  and 
had  been  working  for  said  defendant,  load- 
ing and  unloading  freight,  assisting  passen- 
gers on  and  off  said  train,  setting  and  throw- 
ing breaks,  and  doing  the  general  work  of  a 
brakeman.  That  said  plaintiff,  on  said  day, 
and  for  more  than  two  years  before  said  day, 
did  and  had  performed  said  labor  with  the 
acquiescence,  knowledge,  consent,  and  per- 
missioi;  of  the  conductor  and  all  other  per- 
sons conducting  and  running  said  train,  and 
for  more  than  two  years  before  and  on  said 
day  plaintiff  tiad  ridden  and  did  ride  on  said 
train  between  said  towns  of  Bloomfleld  and 
Swiss  City,  performing  the  work  as  afore- 
said. •  ♦  •  That  on  said  day  said  plain- 
tiff was  on  said  train,  In  performance  of  said 
work  and  labor,  and  going  to  the  said  town 
of  Swiss  City  to  perform  similar  work  and 
labor  for  said  defendant,  when  said  span  of 
said  bridge  gave  way,"  etc.  The  averments 
of  the  second  paragraph  of  the  complaint  are 
wholly  Insufficient  to  show  that  be  was  an 
employe  of  the  defendant  He  avers  that  he 
was  then  performing  labor,' and  for  more  than 
two  years  prior  thereto  had  been  performing 
labor,  with  the  "acquiescence,  knowledge,  con- 
sent, and  permission  of  the  conductor,  and  all 
other  persons  running  and  conducting  said 
train."  It  is  not  charged  that  the  conductor 
or  other  persons  operating  the  train  were  au- 
thorized to  employ  the  appellant  to  perform 
the  labor  in  which  he  was  engaged.  No  emer- 
gency or  necessity  la  shown  fbr  the  employ- 
ment of  appellant.  Counsel  for  appellant  con- 
cede tbat  he  could  not  maintain  an  action 
against  appellee  to  recover  for  the  services  he 
had  performed;  and  In  this  concession,  we 
think,  he  tacitly  admits  the  InsuflBclency  of  his 
second  paragraph  of  complaint.  The  case  as 
made  by  the  second  paragraph  of  the  com- 
plaint is  IdenUcal  In  principle  to  the  case  of 
Cooper  T.  Railway  Co.,  136  Ind.  306,  36  N.  E. 
272.  In  the  case  just  cited,  appellant  got  on 
one  of  defendant's  freight  trains  at  the  town 
of  Poneto,  under  an  arrangement  with  the 
conductor  and  brakeman,  who  had  charge  of 
the  train,  that  he  should  assist  the  brakeman 
so  far  as  he  could,  In  consideration  of  be- 
ing permitted  to  ride  to  Muncle,  While 
BwitchlDg  at  Montpeller,  he  was  injured,  by 
being  thrown  from  the  tt^  of  a  fr^ht  car 


by  the  carelessness  and  negligence  of  the 
employes  of  appellee.  The  supreme  court,  in 
that  case,  by  Howard,  C.  J.,  say:  "While 
the  conductor  and  brakeman  were  In  cliarge 
of  the  train,  it  does  not  appear  that  they  bad 
any  authority  to  employ  assistance  in  its 
management.  No  emergency  Is  shown  for 
the  employment  of  appellant.  Neither  was 
appellant  a  passenger;  for,  even  if  he  had 
a  right  to  ride  upon  a  freight  train.  It  does 
not  appear  that  he  paid  or  offered  to  pay  his 
fare.  No  custom,  rule,  or  regulation  of  the 
appellee  company  Is  shown  by  which  appel- 
lant might  pay  his  way  by  woridng  on  the 
train,  assisting  the  brakeman  or  other  em- 
ploys. There  Is  no  theory  suggested  by  coun- 
sel, and  the  court  can  see  none,  according  to 
which  the  complaint  might  be  held  good. 
At  most,  the  appellant  was  upon  the  train  by 
the  sufferance  of  the  conductor  and  brake- 
man,  who  were  themselves  without  author- 
ity to  so  receive  him.  Any  dangers  to  which 
he  thus  became  exposed  were  wholly  at  his 
own  risk."  It  Is  useless,  under  the  case 
Just  cited,  to  pursue  our  Inquiry  further. 
As  neither  paragraph  of  the  complaint  stated 
a  cause  of  action,  the  trial  court  pw^rly  sus- 
tained tbe  demurrer.   Judgment  affirmed. 

(le  Ind.  App.  Sff ) 
SISK  V.  CITIZENS'  INS.  CO. 
(Appellate  Court  of  Indiana.    Jan.  14, 1897.) 
In8c  i{ A  scE— Actios  om  Poliot— Plbadixo— Sc»- 
riciKNcr  OF  AxswjtK— Vamditt  op  Polict. 

1.  Id  an  action  on  a  fire  policy,  which  provides 
that  it  shall  be  void  in  case  of  additional  Insnr- 
ance.  unless  consent  in  writing  la  indorsed  on  it 
by  tne  company,  an  answer  which  alleges  tbat 
additional  insnrance  was  procured  by  [^ntiS 
without  defendant's  consent  being  so  indorsed  in 
writing,  is  good  without  alleging  that  such  con- 
sent was  not  given  in  any  other  manner. 

2.  An  answer  which  alleges  prior  insurance 
without  notifying  defendant,  and  without  pro* 
curing  its  consent,  indorsed  on  tbe  policy,  la 
good. 

3.  An  allegation  In  the  answer  "that  plaintiff 
procured  to  be  issued  to  her  a  iK>licy  of  insui^ 
ance"  is  equtTaient  to  an  allegation  of  delivery 
to  and  acceptance  of  such  policy  by  plaintiff. 

4.  Where  u  fire  policy  states  that  it  shall  be 
void  if  insnred's  Interest  is  not  truly  stated  in 
it,  or  if  his  interest  be  "other  than  the  entire, 
unconditional,  and  sole  ownership,"  etc..  and  the 
instirfd  owns  ouly  the  undivided  half  of  the 
property  when  insured,  the  policy  is  void. 

3.  In  an  action  on  a  fire  policy,  which  provided 
that  the  best  endeavor  of  the  iusored  should  be 
used  in  protecting  tbe  property  from  damage  at 
and  after  the  fire,  and  in  case  of  failure  to  do  so 
the  company  should  not  be  liable  for  damage 
cnused  by  such  failure,  the  answer  alleged  that 
the  property  became  very  wet  from  the  water 
tbi'own  thereon  to  extingaish  the  fire  in  the 
building  where  It  was  situated:  that  plaintiff 
made  no  endeavor  to  dry  or  clean  the  same,  but 
suffered  it  to  remain  in  tbat  condition;  and 
that,  if  it  had  been  properly  cared  for,  the  dam- 
age would  not  have  exceeded  $100.  It  admit- 
ted $100  damnges,  and  set  oat  such  facta  as  a 
defence  to  the  excess  only.  Held,  that  the  an- 
swer was  good. 

Appeal  from  circuit  court,  Knox  comity; 
G.  W.  Shaw,  Judge. 
Action  by  XUza  M.  Slafc  against  tbe  Catl- 
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sens'  Insnrance  Company  on  a  fire  Insorance 
policy.  From  a  Judgment  In  tAYor  of  de- 
fendant, plalntlft  appeals.  Affirmed. 

OuUop  &  Keesinger  and  F.  M.  BrantlooTer, 
for  appellant.   Thomas  Hanna,  for  appellee. 

GOMSTOCK,  O.  J.  This  action  was  com- 
menced in  the  Knox  circuit  court  on  the  In- 
surance policy  Issued  by  appellee  to  appel- 
lant in  the  sum  of  f 1,000.  To  the  complaint 
a  demurrer  was  jOIed  and  overraled.  The 
defendant  then  answered  In  six  paragraphs. 
The  first  was  a  general  denial.  The  plaintiff 
demurred  Krerally  to  the  second,  third, 
f ourtti,  fifth,  and  sixth  paragraphs,  which  de- 
murrer was  sustained  as  to  the  sixth,  and 
overruled  as  to  the  others.  The  plaintiff  re- 
plied to  the  second,  third,  'fonrtta>>  and  fifth 
paragraphs.  Thore  was  a  trial  by  Jury,  and 
verdict  and  Judgment  for  the  defendant 
The  errors  assigned  are  the  overruling  of  the 
demurrers  of  appellant  to  the  second,  third, 
fourth,  and  fifth  paragnQ>lu  of  defendant  s 
answer. 

The  policy  is  set  out  in  the  complaint,  and 
contains  the  following  provisions:  "If  the 
interest  of  the  Insured  In  the  property  be  any 
other  than  the  entire,  unconditional,  and  sole 
ownership  of  the  property  for  the  use  and 
benefit  of  the  assured,  or  if  the  building 
stands  on  grounds  not  owned  In  fee  simple  by 
the  assured,  It  must  be  so  expressed  In  tiie 
written  part  of  the  policy;  otherwise  the  pol- 
icy shaU  be  void."  "This  ptdlcy  shaU  be 
void  •  •  •  If  the  Interest  of  the  assured 
in  the  proper^,  whatever  that  Interest  may 
be,  Is  not  truly  stated  in  the  poUcy.**  "This 
policy  shall  become  void  In  each  of  the  fol- 
lowing Instances,  unless  consent  tu  writing 
of  the  company  Is  indorsed  hereon,  viz.:  If 
the  assured,  or  any  person  having  an  Insura- 
ble Interest  In  the  property,  shall  now  have, 
or  shall  hereafter  make,  any  other  insurance 
on  tiie  property  hereby  Insured,  m  any  part 
thereof,  whether  the  same  be  valid  or  not." 

The  second  paragraph  of  the  answer  al- 
leges that  after  the  issuance  of  the  policy  In 
suit  plalntlfC  procured  on  the  same  property 
insurance  from  the  German  Insurance  Com- 
pany of  Freeiwrt,  111.,  In  the  sum  of  $700, 
without  the  consent  in  writing  of  the  defend- 
ant company  indorsed  upon  the  policy  sued 
nixin,  which  said  policy  Issued  by  the  Ger- 
n^an  Insurance  Company  was  and  still  Is  val- 
id. Counsel  for  appellant  contend  that  this 
parf^raph  is  fatally  defective,  because  It 
does  not  aver  that  consent  of  the  company 
for  othei;  Insurance  was  not  given  In  any  oth- 
er manner  than  in  writing,  and  does  not  neg- 
ative the  waiver  of  the  condition  that  such 
consent  must  be  given  in  writing  Indorsed  on 
the  policy;  that  to  avoid  the  policy  for  this 
reason  the  defendant  assumed  the  burden, 
and  should  have  pleaded  the  matter  of  avoid- 
ance. To  this  proposition  we  cannot  assent 
Such  a  provision  In  a  policy,  as  has  often 
been  stated  by  the  courts.  Is  for  the  benefit  of 


the  Insurer  to  protect  i3ie  company  from  the 
hoisard  of  overinsurance.  The  law  will  not 
presume  that  the  defendant  waived  a  provi- 
sion Intmded  for  its  protection.  Such  eot.dl- 
Uon  may  be  waived,  as  hdd  In  Moffitt  v.  In- 
surance Co.  (Ind.  App.)  88  N.  K.  835;  New  v. 
Insurance  Co.,  6  Ind.  App.  83,  31  N.  B.  475; 
Insuiance  Co.  v.  Hart  (111.  Sup.)  36  N.  S.  900, 
ctlted  in  appellant'B  Mef ;  and  In  numerous  oth- 

dOi^ons  of  our  supreme  court  In  the  cases 
in  which  the  question  of  waiver  Is  passed 
upon,  as  a  rule,  avermoits  of  facts  claimed 
to  constltnte  waiver  are  set  out  either  by  way 
of  reply  to  answor,  pleading  the  breach  of 
condition,  or  in  the  complaint  The  matter 
set  up  In  the  paragraph  of  answer  was  such 
as  in  terms  avoided  the  contract  of  Insur- 
ance. Plaintiff,  in  effect  rendered  it  voida- 
ble, and  the  waiver  of  the  forf^ture  was  a 
proper  subject  of  r^^. 

The  third  paragraph  of  answer  alines  pri- 
or insurance  without  notifying  defendant 
company,  and  without  procuring  Its  consent 
Indorsed  on  the  policy.  The  objections  to  the 
second  and  third  paragraphs  are  snbstan- 
tially  alike,  and  the  same  authorities  and  rea- 
soning apply  to  both.  It  Is  further  urged 
that  the  allegation  "that  the  plaintiff  pro- 
cured to  be  Issued  toherapoUcyof  Insurance** 
la  uot  equivalent  to  an  allegation  of  delivery 
to  and  acceptance  of  such  policy  \ify  the  plain- 
tiff. Conceding  the  learning  of  counsel,  we 
think  they  ore  In  error  In  this  interpretation. 
A  standard  dictlouary  defines  the  word  **pro- 
cured,"  "to  acquire  for  ontfs  self,"  '*to 
caustf ';  and  the  word  "issu^"  '*to  deliver  for 
use."  An  allegation  that  one  has  caused  to 
be  delivered  to  himself  any  article  Imports 
ItR  acceptance. 

The  fourth  paragraph  of  answer  alleges 
that  the  plaintiff  does  not  own  the  entire  in- 
terest In  the  property  Insured,  but  that  one 
James  Slsk  owned  the  one  undivided  half 
thereof  at  the  time  said  policy  was  issued. 
The  objections  urged  to  this  paragraph  are 
that  It  does  not  aver  facts  showing  no  in- 
surable interest  in  the  property.  In  support 
of  this  proposition,  counsel,  In  their  able 
brief,  cite  Insurance  Co.  v.  Dunham,  117  Pa. 
St  460,  12  Att  668;  Knop  v.  Insurance  Co. 
(Mich.)  59  N.  W.  e5H;  Cross  v.  Insurance  Co., 
182  N.  T.  133,  30  N.  B.  390;  Carpenter  v.  In- 
surance Co.,  135  N.  T.  298,  31  N.  E.  1015; 
Van  Scholck  v.  Insurance  Co..  68  N.  T.  434,— 
the  policies  In  which  eases  contain  provisions 
as  to  title  of  the  Insured  similar  to  the  policy 
Issued  by  the  defendant  company.  Insnr- 
ance Go.  V.  Dunham,  117  Fa.  St  460,  12  Atl. 
668,  was  a  case  in  which  the  holder  of  the 
policy  was  the  purchaser  under  articles  of 
the  land  upon  which  stood  the  property  In- 
sured. The  court  held  that  the  policy  was 
not  void,  upon  the  ground  that  he  was  the 
equitable  owner  In  fee,  and,  In  respect  to  the 
Iitf^nrance,  the  entire,  uucondltional,  and  sole 
owner;  that,  when  articles  are  entered  into 
for  the  sale  of  land,  the  purchaser  is  consid- 
ered the  owner.   In  Knop  t.  Insurance  Go. 
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(Midi.)  B8  N.  W.  668,  tiie  Insured  held  the 
prqjier^  imder  contract  of  porcbose;  and  In 
(tarpenter  t.  Insurance  Go,  135  N.  T.  298,  81 
M.  B.  1015.  the  court  held  that  the  proTlslona 
of  the  policy  were  waived  by  .the  Insurer.  In 
these  cases  the  insured  held  the  property  un- 
der articles  of  pnrcbase,  and  were,  fn  the 
respectlTe  opinions  glren  by  the  cocut,  own- 
aa  In  fee.  In  Cross  t.  Insurance  Co.,  182  N. 
Y.  183,  80  N.  XL  890,  and  Carpenter  t.  Insur- 
ance Co.,  183  N.  T.  298.  81  N.  B.  1015,  and 
Van  Bcboick  r.  Insurance  Oa,  08  N.  T.  434. 
It  Is  held  that  the  policies  were  not  avoided 
although  the  Insured  did  not  own  the  entire 
and  sole  Interest  In  the  property,  because  the 
agents  Bollcltlng  the  Insurance  and  Issuing 
the  policies  bad  knowledge  of  the  facts  as  to 
the  titles  of  the  Insured;  that  their  knowl- 
edge was  the  knowledge  of  their  princi- 
pals, and  that  the  circumstances  attending 
the  issuing  of  the  policies  amounted  to  a 
waiver  of  the  condition  In  question.  In 
PhUadelphla  Tool  Co.  v.  British-American 
ABSnr.  Co.,  132  Pa.  St.  236,  10  AtL.  77,  the 
Insnred  was  a  lessee  for  a  term  of  years  of 
a  building  in  which  be  was  engaged  in  a 
manufacturing  business,  and  the  court  used 
the  following  language:  "We  ought  to  as- 
sume that  a  policy  written  under  such  cir- 
cumstances was  written  upon  the  knowledge 
of  the  representatlTe  of  the  insurer,  and  In- 
tended to  cover  in  good  faitti  the  interest 
which  the  insured  had  In  the  building;  that 
fraud  is  not  presumed."  If  the  court  In  that 
case  was  justified  in  holding  that  the  policy 
was  IssilM  with  knowledge  of  the  Interest 
the  Insured  held  In  the  real  estate  In  which 
its  business  was  being  carried  on,  the  as- 
sumption that  the  insured  in  the  case  before 
OS  owned  only  an  undivided  interest  in  the 
household  goods  described  In  the  policy,  and 
that  the  defendant  had  knowledge  of  that 
fact,  we  think  would  not  be  warranted. 
Counsel  cite  a  number  of  authorities  to  the 
effect  that,  whenever  loss  may  be  sustained, 
an  Insurable  Interest  exists.  This  proposi- 
tion is  not  questioned;  but  it  Is  also  true 
tliat,  unless  a  statement  of  Interest  is  re- 
quired either  in  the  application  or  policy,  the 
Insured  need  make  none;  and,  unless  other- 
wise provided,  It  is  sufficient  that  the  appli- 
cant has  an  Insurable  interest  Unless  more 
[mrticularly  Inquired  about,  or  there  be  a 
fraudulent  concealment  or  misrepresentation. 
It  does  not  Invalidate  the  policy,  when  the  ap- 
plicant states  that  he  is  the  owner  of  the 
property,  or  that  it  Is  his.  If  In  some  substan- 
tial sense  this  is  true,  although  It  turns  out 
that  he  has  not  a  perfect  and  absolute  title. 
But  It  Is  different  when  more  exact  Informa- 
tion with  regard  to  the  title  Is  required;  as 
when  the  true  title  Is  called  for,  or  where  it 
Is  provided  that,  if  the  interest  of  the  Insured 
be  any  other  than  that  the  entire,  uncondi- 
tional, and  sole  ownership  of  the  property  for 
the  use  and  benefit  of  the  Insured,  or  be  in- 
cumbered. It  must  be  BO  represented  to  the 
ocnnpany,  and  so  expressed  in  the  policy,  oth- 


erwise the  poU^  Shan  be  ntO.  T  Am.  A 
Bug.  Ena  lAw.  1020-1022;  Tide  PhUlps  t. 
Insurance  Co.,  SO  Ohio.  174;  Abbott  t.  In- 
Botance  Co.,  8  Allen.  218;  Flnkham  t.  Insur- 
ance Co..  He.  587;  Fuller  T.  Insurance 
Co.,  86  Wis.  699;  Addison  r.  Insnrance  Co., 
7  B.  Mon.  470;  Murphy  t.  Insurance  Co..  7 
Allen,  239;  and  the  many  other  cases  there 
cited.  Judged  by  these  dedslons,  the  fourth 
I)aragraph  of  the  answer  Is  suffid^it 

The  fifth  paragraph  alleges  that  the  proi»- 
erty  became  very  wet  from  the  water  thrown 
thereon  to  extinguish  the  fire  In  the  building 
wbere  the  same  was  situate;  that  the  plain- 
tiff used  no  endeavor  to  dry  or  clean  the 
same,  but  suffered  It  to  remain  In  that  condi- 
tion; that,  if  It  had  beoi  properly  cared  for, 
the  damage  thctreto  wonld  not  have  exceed- 
ed $100.  It  admits  a  damage  occasioned  by 
the  fire  of  f  100,  and  Is  pleaded  only  as  a  de- 
fense to  the  amount  claimed  In  excess  of  that 
sum.  The  policy  provides  that  the  best  en- 
deavor of  the  Insured  shall  be  used  In  sarlng 
and  protecting  the  property  from  damage  at 
and  after  the  fire,  and,  in  case  of  failure  to 
do  BO.  the  company  shall  not  be  liable  for 
damnge  caused  by  such  failure.  There  can 
be  no  abandonment  to  the  company  of  the 
property  Insured.  This  paragraph  charges  a 
failure  of  the  Insnred  to  perform  her  part  of 
the  contract  In  case  of  Injury  of  the  property 
by  flre,  and  states  wherein  she  was  negli- 
gent. We  find  no  error  In  the  rullnga  of  the 
court  below.   Judgment  affirmed. 

BOBINSOK,  J.,  took  no  part  In  this  ded 
slon. 


(18  iDd.  App.  E7» 

PITTSBURGH,  C,  O.  &  ST.  L.  BY.  CO.  t. 
COPE. 

(Appellate  Conrt  of  Indiana.  Jan.  16, 16874 
Aptbal— Rboobd-^Btidbnox. 
That  the  longhand  manaBcrlpt  of  the  erl- 
dence  m&j  be  considered  od  appeal,  the  record 
must  affirmatlTely  show  that  It  was  filed  In  the 
clerk's  office  befoK  the  filing  of  the  bill  of  exeei^ 
tlons. 

Appeal  from  circuit  court  B.wry  county; 
B.  H.  Bundy,  Judge. 

Action  by  Jacob  C.  Cope  against  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St  Louis  Rail- 
way Company,  Judgment  for  plaintiff,  ud 
defendant  appeals.  Affirmed. 

John  L.  Rut>e  and  L.  P.  Newby,  for  appe- 
lant. John  M.  Morris  and  Brown  &  Brown, 
for  appellee. 

HENLEY,  J.  Appellee  began  thb  action 
against  the  appellant  to  recover  damages  on 
account  of  the  destruction  of  his  sawmill  by 
fire,  which  flre,  it  is  alleged  in  the  complaint, 
was  caused  by  the  negligent  act  of  appellant. 
There  was  a  trial  of  the  Issues  joined,  re- 
sulting in  a  verdict  and  judgment  for  the 
plaintiff,  over  defendant's  motion  for  a  new 
triaL  The  errors  complained  of  In  tlw  mo> 
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Uon  for  a  new  trial  are  the  admission  of  cer- 
tain CTldence,  the  girlng  and  the  refusal  of 
the  court  to  glre  certain  Instructions,  and 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence. 

Counsel  for  appellee  urge  with  much  ear- 
nestness that  the  evidence  is  not  in  the  rec- 
ord, andi  as  most  of  the  questions  presented 
here  for  decision  could  not  be  decided  with- 
out the  evidence,  we  will  first  determine  that 
matter.  It  is  imi>eratlve  that  the  hmghand 
manuscript  of  the  evidence  should  have  been 
filed  in  the  clerk's  office  before  it  was  Incor- 
porated in  the  bill  of  exceptions.  Rer.  St 
IfiM.  S  1476  (Rev.  St  1881.  S  1410);  De  Hart 
V.  Board,  143  Xnd.  363,  41  X.  E.  825;  Harvln 
V.  £bi«er  (Ind.  Sup.)  44  N.  B.  310;  Sogers  v. 
BIch  (Ind.  Sup.)  46  N.  B.  93;  Hamrick  v. 
Iioring,  Id.  107;  Monley  v.  Felty,  Id.  74; 
Railroad  Co.  v.  Wagner  (Ind.  App.)  Id.  76. 
The  courts  of  this  state  have  gone  to  the  ex- 
teat  of  holding  that  the  record  must  afflrraa- 
Uvely  show  that  the  longhand  manuscript  of 
the  shOTthand  report  of  the  evidence  was 
filed  in  the  clerk's  office  hetoie  the  filing  of 
the  bill  of  exceptions,  and  not  at  the  same 
time  or  as  a  part  of  the  bill  of  exceptions. 
Hamrl(^  v.  Lorlng,  supra.  In  the  last-men- 
tioned case.  Judge  Hackney,  delivering  the 
opinion  of  the  court,  says:  "The  transcript 
contains  a  bill  of  excepUfms  eigsneA  by  the 
trial  Judge,  and  filed  In  the  clerk's  office  on 
a  day  named.  This  bill  contains  what  pur- 
ports to  be  the  original  longhand  manuscript 
of  the  sfaorUiand  report  ot  the  evidence;  but 
the  record  tat  no  manner  disclosed  the  filing 
of  the  manuscript  In  the  clerk's  office  before 
it  was  Incorporated  In  such  bill,  nor  other- 
wise than  as  a  part  of  the  bllL  This  failure 
violates  the  statutory  requir^ent,  where 
the  evidence  Is  not  copied  the  derk,  and 
where  the  original  Is  made  part  of  the  rec- 
ord. It  is  true  that,  within  the  bill  of  ex- 
cepti<m8,  there  is  a  cerUficate  of  the  clerk 
of  the  trial  court  to  the  effect  that,  on  a  day 
named,  being  the  same  day  upm  which  the 
bill  ot  exceptions  was  filed,  the  Icmgliand 
nuAinscript  of  the  evidence  was  ffled  in  his 
office,  and  is  tiie  same  which  is  embodied  In 
the  bill  of  exceptions.  This  certificate,  If  we 
observe  It,  as  a  pn^^er  method  ot  disclosing 
the  fact  a  filing,  does  not  advise  whether 
such  filing  was  as  a  part  ot  the  bill,  was  sep- 
arate from  Itt  or  was  before  or  after  the  fil- 
ing of  the  bllL  All  that  the  clerk  certlfles 
may  be  true,  and  the  manuscript  may  have 
been  filed  after  the  bill  of  except]<ms  was 
filed.  From  the  facts  disclosed,  the  clerk 
may  have  Judged  that  the  ffllng  of  the  bill. 
Including  the  manuscript  was  a  filing  of  the 
manuscript  We  must  hold,  therefore,  that 
the  appellee's  contention  In  this  respect  shall 
prevail."  And  In  Rogers  v.  Bich,  supra,  the 
supreme  court  by  JordaUt  J.,  say:  "The  evi- 
dence introduced  upon  the  trial  was  taken 
■down  by  an  i^dal  reporter,  and  It  is  sought 
to  have  the  original  longhand  manuscript 
certified  to  this  court   It  does  not  affirma- 


tively appear  that  the  longhand  manuscript 
was  first  filed  In  the  office  of  the  clerk  before 
it  was  Incorporated  Into  the  bill  of  excep- 
tions, and,  under  the  holding  of  this  court  at 
this  term,  the  evidence  cannot  be  consider^ 
ed  as  properly  In  the  record."  And  in  the 
case  of  Manl€7  v.  Felt?,  supra,  the  supreme 
court  of  this  state  (opinion  by  Hackney,  J.) 
say:  "Other  questions  are  discussed  upon 
the  motitm  for  anew  trial,  all  depending  upon 
the  evidence;  but  the  appellee's  objection  to 
a  consideration  of  the  evidence  must  pre- 
vaiL  It  Is  certified  by  the  clerk  'tliat  on  the 
3l8t  day  of  May.  1895,  the  official  shorthand 
reporter  who  todt  down  the  evidence  in  said 
cause  filed  in  my  office  l^Is  longhand  tran- 
script and  manuscript  thereof,  uid  tiie  plain- 
tiff at  the  same  time  filed  his  bill  of  excep- 
tions, which  longhand  manuscript  was  made 
a  part  thereof,  which  Is  the  same  manuscript 
of  the  evidence  Incorporated  In  the  bill  of  ex- 
ceptions.* In  the  recent  case  of  (Carlson  v. 
State  and.  Sup.)  44  N.  B.  660,  It  was  said: 
'It  Is  settled  by  the  decisions  of  this  state  that 
the  filing  of  the  longhand  evidence  must  be 
antecedent  to  its  being  Incorporated  Into  a 
bill  of  exceptions  by  the  signature  of  the 
Judge  to  such  bill.* " 

The  record  in  this  cause,  oa  page  19,  shows 
that  on  the  6th  day  of  Angust,  1886,  appel- 
lant filed  her  Mil  of  exceptions  No.  1,  and  on 
page  53  the  following  entry  occurs:  "And  at 
the  same  time  comes  the  said  defendant, 
and  files  herein  her  bill  of  exceptions  No.  2, 
which  is  the  record  of  all  of  the  evidence 
given  upon  the  trial  of  said  cause,  and  the 
objections  thereto^  made  and  certified  \fy  A. 
D.  Ogbom,  the  official  r^rter  of  the  Heniy 
circuit  court,  on  the  request  of  the  said  de- 
fendant from  the  sbcnthand  reports  of  said 
r^KHTter,  and  the  same  being  the  longhand 
transcript  of  such  evidence,  made  from  such 
shorthand  notes  taken  try  said  reporter  dur- 
ing the  trial  ot  said  cause,  under  oatti;  and 
the  same,  duly  signed  and  certified  by  the 
Judge  of  said  court  ss  w^  as  hy  said  re- 
porter, !b  now  filed  by  the  defendant  as  her 
bill  of  Kceptions  No.  2  of  the  evidence  in 
this  canse^  to  be  attached  to  the  transcr^t 
therein  as  a  part  of  the  record  In  this  cause 
on  ^peal,  as  provided  tty  statute  in  such 
cases,  which  is  as  follows."  Then  follows 
the  original  longhand  manuscript  of  the  evl- 
dKice,  and  following  tills  tiie  cerUficate  of 
the  trial  Judge,  and  following  this  the  certifi- 
cate of  the  cleiA:  of  Henry  circuit  court, 
which  is  as  follows :  "State  of  Indiana,  Henry 
County— as.:  I,  Cbarles  L.  Hemly,  clerk  of 
the  Henzy  circuit  court  do  hweby  certify 
that  the  foregoing  transcript  is  a  full,  true^ 
and  complete  copy  of  all  the  proceedings  and 
order-book  entries  mad^  and  all  of  the  pa- 
pers now  on  file  in  n^  office^  and  of  tibe 
Judgment  of  the  court  uid  that  the  evidence 
embodied  in  the  transcript  is  the  Identical, 
wigtaial,  longhand  manuscript  of  the  evt 
dence  made  hy  the  official  shorthand  report- 
er, who  was  duly  sworn  according  to  law  to 
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retort  the  arldeiuM  In  uld  canse,  as  embod- 
ied m  defendant's  bUl  of  ezceptknu  Na  3. 
In  wltnera  thereof,  I  have  hereunto  set  mj 
band  and  affixed  the  seal  of  tbe  Henir  cir^ 
cult  court  at  Newcastle.  Indiana,  this  21st 
day  of  August,  A.  D.  18S5.  Cbailes  L.  Hern- 
l7.  Clerk  Henry  Circuit  Court"  It  nowbere 
afflrmatlTely  appears  that  the  l(»ghand  man- 
uscript of  tbe  evidence  vas  ever  filed  in  tbe 
clerk;'8  office  before  It  was  InctHrporated  In 
the  bill  of  ttoq;»tlons.  Tbe  certificate  of  the 
clerk  does  not  recite  that  it  waa  ever  filed  hi 
his  office  except  at  the  same  time  and  as 
a  part  and  parcel  of  tbe*  bill  of  exceptions. 
In  fact,  the  record  in  the  cause  affirmatiTely 
shows  tliat  the  longhand  manuscript  was  01- 
ed  by  defendant  (appelant)  at  the  same  time 
and  as  a  part  of  her  bill  of  exceptions.  The 
reascms  for  the  statutory  requirements  in 
this  regard  are  fully  set  out  and  explained  in 
De  Hart  t.  Board,  supra,  and  It  la  not  nec- 
essaiy  for  us  to  further  namine  tbe  matter. 
As  was  said  In  Manley  t.  Felty,  supra,  "the 
most  favorable  crastructlon  of  the  record  for 
tbe  appellant  la  that  the  longhand  manu- 
script and  the  bill  of  exceptions  were  filed  at 
the  same  tlme^  and  that  the  former  had  not 
been  filed  before  It  was  inonporated  in  the 
blU."  Under  tbe  decisions  of  this  court,  and 
of  the  supreme  court  ot  this  state,  the  evi- 
dence hi  this  cause  Is  not  In  tbe  record. 

Having  held  that  the  evidence  is  not  In  the 
record,  the  court  will  presume  that  the  In- 
Btructlmis  asked  and  refused  were  refused 
because  ther  were  not  applicable  to  the  cane 
made  by  the  evidence  (Jenkins  v.  Wilson,  140 
md.  544,  40  N.  B.  39;  Holland  v.  State,  131 
Ind.  C68, 31  N.  B.  359;  Railroad  Co.  v.  Rowan, 
104  Ind.  88.  3  N.  E.  627),  and  that  the  hi- 
structlons  given  cannot  be  regarded  as  er- 
roneous If  they  can  be  considered  correct  up- 
on any  state  of  facts  admissible  under  the 
Issues  (Hilker  V.  Kelley,  130  Ind.  356,  30  N. 
B.  301;  Joseph  v.  Mather,  110  Ind.  114,  10 
K.  B.  78;  Rapp  v.  Kester,  125  Ind.  79,  25 
N.  B.  141;  Abrams  v.  Smith,  8  Blackf.  95). 
We  have  examined  the  Instructions  careful- 
ly, and  we  are  of  the  opinion  that  none  of 
the  Instructions  would  be  erroneous  under 
any  state  of  facts  tbat  was  admissible  un- 
der the  Issues.  The  evidence  not  being  In 
the  record,  the  admission  or  rejection  of  any 
part  thereof  complained  of  by  appellant  is 
not  before  us;  nor  Is  the  question  wh&ther 
the  verdict  Is  contrary  to  tbe  law  or  the  evi- 
dence presented.  There  is  no  error  as  shown 
l7  the  record.  The  judgment  Is  therefore  af* 
finned. 

(17  Ind.  App.  4C0) 

DEBRINO  HABVBSTBB  CO.  v,  PBUOH 
et  al.i 

(Appellate  Coart  of  ladiana.    Jan.  13,  1807.) 

Sdbbtt  —  Drltvert  in  Violation  op  Condition 
—  VsRiricATiON  or  Plbadino, 
1.  One  who  signB  a  note  as  surety  under  mn 
agreement  that  It  shall  not  be  delivered  unless 
sGw  signed  br  anotlier,  cannot  be  held  by  the 

SRebMrlng  tfenlad. 


payee  who  accepted  the  note  with  knowledge  ni 
the  condition,  and  widumt  tiw  sfgnatara  of  the 
other  surety. 

2.  An  answer  verified  on  Information  and  be- 
lief  is  equivalent  to  one  sworn  to  in  absolnts 
terms. 

Appeal  from  circuit  court,  Washington 
county;  S.  B.  Voyles,  Judge. 

Action  by  the  Deerlng  Harvester  Company 
against  Andrew  J.  Peugh  and  John  A.  Zaring 
on  a  note.  Judgment  for  defendant  Zaring, 
and  plaintiff  appeals.  Affirmed. 

Alspaugh  &  Lawler  and  F.  W.  Babcock,  for 
appellant  Mitchell  &  Mitchell,  Milton  B. 
Hottel,  and  Harrey  Morris,  for  appellees, 

-  HEXLET,  J.  This  was  an  action  bron^t 
by  tbe  appellant  In  the  court  below  against 
the  appellees  upon  a  promissory  note.  An- 
drew J.  Peugh,  who  was  the  principal  ,ln  the 
note  sued  on,  making  no  anwarance  to  the 
action,  Judgment  was  rendered  against  him 
by  default  for  the  amount  due.  Appellee 
John  A.  Zaring  answered  the  complaint  In 
three  paragmi^  to  each  of  which  appellant 
filed  a  demurrer,  which  demurrer  was  by  the 
court  overruled  to  each  paragraph  of  answer. 
The  cause  was  put  at  Issue  by  appellant  filins 
a  general  denial  to  tbe  first  and  second  par^ 
Bgraphs  of  tlie  separate  answer  of  John  A. 
Zaring.  niere  was  a  trial  by  the  cour^  and 
a  Qnding  In  favor  of  appellee  Zaring.  The 
errors  assigned  by  appellant  are  the  over^ 
ruling  of  the  demurrer  to  the  first  and  second 
paragraphs  of  the  aerate  answer  of  ajfptir 
lee  Zaring,  and  tbat  the  court  erred  In  ovec^ 
ruling  appellant's  motion  for  a  new  trIaL 

The  first  and  second  paragraphs  of  the  an- 
Bwef  of  appellee  are  In  fact  the  same.  Tbey 
are  qiedal  pleas  of  mm  eat  tectum,  and  are 
both  properly  verified,  ^nie  first  paragraph 
of  answer  Is  as  follows: 

The  defoidant  John  A.  Zaring,  fbr  s^iarate 
answer  to  tbe  plaintiff's  complaint,  soys  tbat 
he  admits  that  he  signed  the  note  sued  <», 
and  mentioned  In  plalntlfTs  complaint,  but  he 
says  that  he  signed  the  same  solely  as  surety 
for  Ills  co^efendant,  Andrew  J.  Peugh,  and 
under  the  ezpre^  understanding  and  agree- 
meut  with  said  Peugh  that  said  note  was  not 
to  be  delivered  to  the  plaintiff,  or  any  one  for 
the  use  of  the  plaintiff,  until  one  Charles  Mc- 
CUntock  had  also  signed  said  note  as  co-sure- 
ty with  this  defendant;  and  that  said  Peugh 
promised  and  agreed  with  this  defendant  that 
said  note  should  not  be  delivered  to  plaintiff, 
or  to  any  one  for  plalotlEC's  use,  until  said 
McCllntock  had  signed  said  note  as  co-sure^ 
with  the  defendant;  and  that  said  Peugh 
thereupon  took  said  note  away  with  him  for 
the  purpose  of  procuring  tbe  signature  of  said 
McCllntock  pursuant  to  said  promise  and 
agreement;  but  that  said  McCllntock  failed 
and  refused  to  sign  said  note.  And  defend- 
ant further  says  that  afterwards  the  ag«at 
of  plaintiff,  reiiresentlng  and  acting  for  plain- 
tiff with  full  iMwer  and  authority  from  plain- 
took  said  note  trom  said  Peugh,  and  tbat 
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sold  agent  took  said  note  with  fall  knowledge 
of  the  agreement  and  condltlonB  under  wMch 
this  defendant  had  signed  the  same,  and  that 
at  the  time  aald  agoit  so  todk  said  note  said 
Peugh  infbrmed  him  that  ft  was  not  to  be  de- 
IlTcred  to  plaintiff,  or.  to  any  one  for  pUUn- 
tlfTs  nse,  until  said  McCaiutot^  had  signed  It 
aa  co-surety  with  this  defendant;  but,  not- 
withstanding such  IitformaOou,  and  over  the 
objection  of  said  Feugh,  said  agent  totOt  said 
note  into  his  possession,  all  hi  violation  of 
the  said  promise  and  agreement  by  and  be> 
tween  this  defendant  and  the  said  Peugh,  and 
with  foil  knowledge  of  the  same,  as  dd^end- 
ant  Is  informed  and  beUoTes.  Wherefbre  de* 
fendant  prays  that  pAafntlff  take  nothing  as 
to  him.  and  judgment  for  coats  and  all  other 
proper  relief.    [Signed]  John  A.  Zorlng. 

"Subscribed  and  sworn  to  by  John  A.  Zar- 
Ing  before  me  this  8th  day  of  June,  1S09. 
John  Stratton.  Clerk  Ct  Gt" 

It  is  settled  beyond  question  In  this  state 
that  one  who  elgns  a  promissory  note  as  sure- 
ty with  the  express  understanding  that  he 
Shan  also  hare  other  responsible  co-snreHes, 
which  fact  is  known  to  the  payee  of  such  note 
at  the  time  of  accepting  the  some,  will  not  be 
bound  upon  tlie  contract  unless  the  conditions 
as  to  additional  sureUes  Imposed  upon  the 
principal  and  known  to  the  payee  are  fully 
and  strictly  complied  wlOi  before  delivery  of 
the  Instrument.  Allen  v.  Mamey,  65  Ind. 
■  396,  and  cases  cited  therein;  Mann&ctnring 
Co.  V.  Klmmel;  87  Ind.  560.  The  first  para- 
graph of  the  answer  avers  that  appellee 
agreed  to  become  sure^  upon  said  note  only 
upon  condition  that  one  Charles  McClintock 
would  become  a  co-surety  with  blm;  that  ap- 
pellant knew  of  this  condition  Imposed 
lilm  upon  the  prindpal,  Peu|^;  and  that  ai»- 
pdlant,  with  this  knowledge,  accepted  the 
note  without  tbe  signature  of  said  McClintock. 
The  ij^nd  paragraph  dltters  only  in  alleging 
that  appellee  agreed  to  become  surety  for  said 
Peugh  If  said  Charles  McClintock,  or  some 
other  person  equally  as  reliable  financially, 
would  become  a  co-surety  with  him,  and  al- 
leging tiie  knowledge  of  appellant  as  in  the 
first  paragraph. 

There  Is  no  merit  in  appellant's  contentlcHi 
that  the  answers  are  bad  because  not  sworn 
to  in  absolute  terms.  A  statement  sworn  to 
upon  the  belief  of  the  affiant  is  equivalent  to 
one  sworn  to  In  absolute  terms.  Simpklus  v. 
Malott.  9  Ind.  BouneU  v.  Bdnuel),  41 

Ind.  476. 

Measured  by  the  rules  of  law  as  above 
stated,  we  are  of  the  opinion  that  both  para- 
graphs of  appellees*  answer  were  sufficient, 
and  that  the  court  below  was  right  In  over- 
ruling the  demurrers.  Appellant's  counsel, 
in  their  brief  filed  herein,  ai^e  none  of  the 
causes  assigned  In  the  motion  for  a  new  trial, 
except  that  the  Judgment  Is  not  sustained  by 
sufficient  evidence.  We  have  carefully  read 
all  the  evidence  in  the  cause,  and  not  only 
think  that  there  was  evidence  tending  to 
prove  every  material  allegation  of  aj^lees' 


answer,  but  are  of  tba  oplnI<m  that  the  «vf' 
dence  justified  the  finding  of  the  lower  courts. 
It  Is  needless  to  dte  autborltiea  upon  the  oft- 
repeated  rule  of  this  court  that  the  judgment 
of  tbe  Iowa*  court  will  not  be  disturbed  when 
there  Is  any  evidence  to  sustain  it  Judgment 
affirmed. 

GODSCHALCK  v.  FULMEB  et  al.i 

(Supreme  Court  ot  IlUnois.  Jon.  '17,  1886.) 

Statute  op  Frauds — Express  Trcbts. 
A  trust  resulting  from  a  conreyance  of 
laod,  pnrctiased  bv  a  wife,  to  a  third  person,  to 
protect  it  from  the  debts  of  tlie  husband,  the 
grantee  agreeing  to  reconvey  to  ttie  wife  on 
payment  of  a  lien  on  the  land  Cor  wliich  the 
grantee  vraa  liable,  is  an  express  trust,  and 
Uierefore  not  enforceable  (Rev.  8L  c.  69,  §  9) 
unless  evidenced  in  writing. 

Krror  to  circuit  court,  Donglas  county; 
Francis  M.  Wright,  Judge. 

Bill  by  Johanna  Godechalck  against  Rub«i  H. 
Ftilmer  and  others.  There  was  a  decree  for 
defendants,  and  complainant  tnlngs  error.  Af- 
firmed. 

T.  J.  Smith,  for  plaintiff  In  error.  Eckhart 
&  Moore,  for  defendants  in  etmr. 

WILKIN,  J.  This  is  a  bill  in  diancery  by 
plaintiff  In  .error  against  defendants  In  error 
to  set  aside  a  deed  of  conveyance  by  Bubdn  H. 
Fulmer  to  Julius  F.  Roedel,  assignee,  to  the 
following  described  real  estate:  east 
half  of  the  southwest  quarter  of  section  six, 
township  sixteen,  range  nine  east  of  the  3d 
P.  is..,  in  Douglas  county,  Dl.;"  and  to  compel 
the  said  Fulmer  to  convey  the  same  to  ha, 
claiming  to  be  the  owner,  the  legal  title  being 
held  by  Fulmer,  her  brother,  In  trost  for  her. 
Ttie  biU  sets  up  the  fact  that  plaintiff  in  er- 
ror, together  with  her  said  broths,  and  other 
memtKrs  of  the  family,  after  tbe  death  of  their 
father,  continued  to  reside  upon  the  home 
place  near  St  Msjys,  bt  the  state  of  Indiana, 
until  complainant  reached  the  age  of  31  years, 
when  she  married,  and  moved  to  Douglas  coun- 
ty, this  state;  that  no  division  of  tbe  home 
place  hi  Indiana  was  ever  hod;  that,  while  she 
remained  there,  by  her  labor  and  attention  to 
the  household  affairs  of  the  family  she  con- 
tributed to  paying  Indebtedness  against  the 
home  form,  and  also  in  i)urcba8ing  other  lands, 
the  title  to  which  was  taken  in  the  name  of 
her  IvDthers;  that  her  said  brother,  Ruben  H. 
Fulmer,  has  eontlnued  to  reside  uPon  the  home 
place,  exercising  ownership  over  It  as  bis  own; 
that,  after  her  marriage  and  removal  to  this 
etate,  be  informed  her  tliat,  if  i^e  would  se- 
lect a  place  here,  lie  would  purchase  it  for  lier, 
in  lieu  of  her  Interest  In  the  Indiana  farm; 
and  that,  relying  upon  that  prcmilse,  die  and 
her  husband  selected  the  land  in  question, 
then  belonging  to  Henry  Gray,  and  contracted 
with  him  for  the  purchase  thweof,  at  a  con- 
sideration of  93,080.  Tbe  allegation  of  the 

1  Rehearing  denied  January  1^  1887. 
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bill  upon  whldi  prayer  for  relief  Is  based  Is  aa 
follows:  "And,  upon  contracting  for  the  same, 
oratrlx  notified  her  brother,  Ruben  H.  Ful- 
mer,  of  the  contracting  for  such  farm;  and  on 
the  10th  day  of  March,  18S7,  the  contract  for 
the  purchase  of  eald  land  was  consummated; 
and,  in  conaideration  of  an  agreement  between 
oratrix  and  the  sold  Kuben  H.  Fulmer,  deed 
was  taken  to  and  In  the  name  of  said  Fulmer, 
to  be  by  him  held  in  trust  for  oratrix,  for  the 
reason  that  there  were  fears  that,  If  deed  was 
taken  In  the  name  of  oratrix,  oratrix  might, 
through  the  influence  of  her  husband,  squander 
and  lose  the  farm  for  debts  made  by  her  said 
husband;  and  so  It  was  agreed  that  the  deed 
might  be,  and  was,  taken  In  the  name  of  said 
Ruben  H.  Fulmer,  to  be  by  him  held  in  trust  for 
oratrix,  until  oratrix  and  her  husband  would 
pay  off  a  trust-deed  Hen,  which  at  the  time  of 
the  purchase  of  the  same  existed  against  said 
land,  to  the  amount  of  $1,-500  and  Interest 
She  thai  alleges  that  die  went  into  possession 
of  the  land,  under  that  arrangement,  end  has 
since  resided  there,  making  valuable  and  last- 
ing Improvements  th«eon,  and  paying  all  taxes 
against  the  land;  that  the  $1,500  baa  been  paid 
off,  by  making  a  new  loan  of  $2,200,  the  ex-  ■ 
cess  being  paid  to  her  brother  in  satisfaction 
of  debts  due  from  her  and  her  husband  to  him; 
that  she  has  frequently  requested  her  brother 
to  execute  a  conveyance  for  said  land  to  her, 
\mt  that  he  has  neglected  and  refused  to  do 
eo;  that  on  the  14th  day  of  August,  1893,  her 
said  brother  made  a  deed  of  assignment,  con- 
v^lng  all  of  his  estate  to  Julius  F.  Roedel, 
as  assi^ee  for  the  benefit  of  his  creditors." 
Complainant  then  tenders  a  deed  of  convey- 
ance for  all  her  interest  In  the  Indiana  farm, 
and  pr^s  that  Fulmer  may  be  required  to 
make  her  a  good  and  sufilclent  deed  of  con- 
veyance, and  that  the  deed  of  assignment  be 
removed  as  a  cloud  upon  her  title.  To  this 
bill  the  brother  filed  an  answer,  which,  In  ef- 
fect. Is  a  denial  of  the  allegations  of  &  prom- 
ise on  hla  part  to  purchase  the  land  for  com- 
plainant, and  an  agre^nent  to  bold  In  trust 
for  her.  He  also  seta  the  statute  of  frauds 
la  bar  of  the  right  oC  eonq^lalnant  to  the  relief 
prayed. 

After  a  careful  readli^  of  the  testimony  In 
this  record,  we  are  strongly  Impressed  with 
the  truth  of  complainant's  theory  of  the  trans- 
actions between  herself  and  brother  relating 
to  this  land.  She  is  strongly  corroborated  In 
her  statements  of  the  facts  by  the  testimony 
of  other  disinterested  witnesses,  white  her 
brother  makes  Inconsistent  and  unreasonable 
attempts  at  explaining  his  claim  to  absolute 
ownership  of  the  property.  The  statute  of 
frauds  Is,  however,  an  insuperable  obstade  in 
the  way  of  granting  the  relief  prayed  in  this 
bill.  Tbat  the  contract  above  set  forth  Is  an 
express  trust,  and  within  the  statute  (section 
9,  c.  50,  Rev.  St),  It  not  being  In  writing,  can- 
not be  successfully  denied.  It  has  been  many 
times  held  by  this  court  that,  under  this  Btat> 
ute,  express  trusts  can  only  be  enforced  when 
oeated  oc  evldoiced  Igr  wriUng.  Theae  ded- 


Elons  are  so  nnmeroos  and  tmlform  that  a  cita- 
tion of  them  la  unnecessary.  It  Is  true  that 
resulting  trusts,  or  "trusts  created  by  con- 
struction, Implication,  or  operation  of  law, 
need  not  be  in  writing,  and  the  same  may  be 
proved  by  parol."  But  it  has  also  been  held  by 
this  court  that,  where  there  is  an  express 
trust  th-^re  cannot  be  a  resulting  or  implied 
trust  Stevenson  v.  Crapnell,  114  IlL  19,  28 
N.  B.  879,  citing  Kingsbury  v.  Burnside,  58 
QL  310.  In  this  cause  it  is  expressly  averred 
in  the  bill  that,  by  the  agreement  of  parties, 
the  brother  vras  to  hold  the  title  In  trust 
for  the  sister,  until  certain  Incumbrances 
placed  on  the  land  were  paid  off.  The  $1,500 
mortgage  alluded  to  was  executed  by  the 
brother,  he  giving  his  personaJ  obligation  for 
the  debt;  and  therefore  It  la  apparent  that  be 
took  the  title  In  trust  for  the  purpose.  In  part 
at  least,  of  protecting  himself  against  that 
I'ablUty.  Whether  the  complainant  could  have 
enforced  her  rights  upon  a  bill  for  specific  per^ 
formance,  or  If  she  had  relied  solely  upon  a 
resulting  trust,  it  Is  not  Important  now  to  de- 
cide. We  are  forced  to  the  conclusion  that, 
upon  the  bill  as  filed,  the  relief  prayed  could 
not  have  been  granted  by  the  circuit  oonrt 
without  wholly  Ignoring  the  statute  of  frauds 
and  previous  decisions  of  this  court;  and  Its 
decree  must  theceiase  be  aiBrmed. 

(i«  tnd.  681) 
CAMPBELL  T.  IRWIN. 
(Supreme  Couxt  of  Indiana.  Feb.  2. 1897.) 

LlBBL  AND  SLAHDBB— PLBADTNO  IN  CiVIL  AOTIOH 
— ASSWBR  IN  JuSTtriOATlON— RbQUISITKS  OF. 

An  answer  In  a  dvll  action  in  justification 
of  an  alleged  slander,  where  the  words  impute 
the  commlsrion  of  a  crime,  must  state  nedfic 
facts,  such  as  would  be  suflScIent  in  an  indict- 
ment. An  answer  merely  reafBrmlng  the  truth- 
fulness of  the  words  spoken,  when  tiiey  do  not 
BpeciScally  describe  the  offense,  but  are  alleged 
in  the  complaint  with  an  innuendo,  is  Ibauffl- 
cient 

Appeal  from  circuit  court,  Montgomerr 
county;  James  F.  Harney,  Judge. 

Action  for  slander  by  Edna  Campbell 
against  Mary  L  Irwin.  Judgment  for  de- 
fendant, and  i^ntlfl  appeals.  Reversed. 

M.  B.  Clodfelter,  for  appeUant.  M.  W. 
Bruner  and  Crane  &  Anderson,  for  appellee^ 

JORDAN,  a  J.  Appellant,  an  unmarried 
woman,  sued  the  appellee  In  an  action  for 
slander,  wherein  She  demanded  damages  tor 
the  alleged  wrong  in  the  snm  of  $5,000.  The 
complaint  la  in  three  paragraphs,  each  con- 
taining three  sets  of  words  npon  which  the 
alleged  slander  is  based.  By  Innuendoes  and 
averments,  it  is  charged  that  the  defendant 
on  the  sereral  occasions  mentioned,  by 
speakliV  and  publishing  the  words  set  out 
therein,  Imputed  to  the  plaintiff  the  crime  of 
fornication  with  one  Dr.  S.  O.  Irwin;  that 
she  so  meant  and  intended  to  Impute  said 
crime  to  the  plaintiff,  and  was  m  understood 
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by  the  persons  in  wbose  presence  the  words 
vere  spoken.  The  complaint  was  held  snffi- 
ident  by  the  court  upon  demurrer,  and  the 
appellee  flled  her  answer  in  two  paragraphs, 
the  first  being  a  general  denial.  The  second 
punmrts  to  be  In  Justification,  and  was  held 
to  be  sufficient  as  such  on  demurrer.  Under 
the  Issues  Joined,  a  trial  by  jury  resulted  In 
a  verdict  for  the  defendant,  and  Judgment 
was  rendered  In  hw  fb.Tor  tor  costs,  * 

Among  the  enors  assigned,  the  action  of 
the  court  in  orerruUxuf  appellant's  demurror 
to  the  second  ^migraph  of  the  answer  Is 
called  In  question.  This  paragraph  is  as  fol- 
lows: "Par.  2.  The  defendant,  for  further 
cause  of  defense  herein,  alleges  that  she  ad- 
mits thb  speaking  of  the  words  set  out  in  the 
compl^t,  but  she  says  that  Dr.  S.  G.  Irwin 
has  been  keying  and  running  the  plaintiff 
for  a  long  time;  that  Dr.  S.  G.  Irwin  did 
have  idalntiff  locked  up  In  his  iwck  office  for 
bad  purposes,  and  was  criminally  Intimate 
with  her,  and  plaintiff  did  hare  criminal  In- 
tercourse with  Dr.  S.  O.  brwin,  and  she  Is 
not  a  virtuous  woman;  that  plaintiff  did 
send  for  Dr.  S.  G.  Irwin  at  Alamo;  and  tliat 
be  did  go  when  It  was  pouring  down  rain, 
when  he  would  not  have  gone  across  the 
street  to  see  any  other  patient    So  the 

*  words  charged  in  the  complaint  are  true,  and 
defendant  demands  Judgment  for  costs." 
By  section  385,  Rev.  St.  1881  {section  286, 
Rer.  St  1804,  every  charge  of  incest,  forni- 
cation, adultoy,  or  whoredom  fale^  made 
against  a  female  is  actionable  in  the  same 
manner  as  are  slanderous  words  charging  a 
crime,  etc.  Fornication  Is  made  a  crime  by 
the  Criminal  Code  (section  1991,  Ber.  St 

.  1881;  secQon  2077,  Sev.  St  18M).  The  tOr 
flrmi^  of  this  answer  in  the  main  Is  that  It 
simply  reiturates.  In  part,  the  defamatory 
words  averred  In  the  comidalnt,  with  a  con- 
clusion that  they  are  true,  without  setting 
out  a  single  fact  that  the  charge  or  offense 
of  fornication  attributed  to  the  appellant,  as 
alleged  in  her  complaint  was  true.  It  is 
well  settled  by  our  decisions  that  the  Justl- 
flcatlon  ot  the  slander  must  be  as  broad  as 
the  charge,  and  must  apply  to  the  very 
charge  which  the  defendant  attempts  to 
Justify.  The  plea  or  answer  of  JustlflcatloB 
is  required  to  affirmatively  show  that  the 
plaintiff  Is  guU^  of  the  oflenaes  Imputed  by 
the  words  set  out  in  the  complaint,  and  that 
they  were  true  In  the  sense  In  which  they 
are  averred  to  have  been  spoken  by  the  de- 
fendant; and,  where  it  Is  addressed  to  tbe 
entire  cliarge.  It  must  Justify  every  set  of 
words  alleged  In  the  complaint  Section  373, 
Bev.  St  1881  (section  370,  Rev.  St  1804). 
provides  that  the  defendant  may  allege  the 
truth  of  the  matter  charged  as  defamatory, 
etc  Section  347,  Bev.  St  1881  (section  350, 
Rev.  St  1894),  pertaining  to  the  practice  Ih 
civil  actions,  provides  that  tiie  answer  shall 
contain  a  stetement  of  any  new  mattw  con- 
stituting a  defense,  etCn  in  plain  and  concise 
lai^uage.   Neither  of  these  provisions  of 


tbe  Code  can  be  said  to  authorize  a  defend- 
ant In  an  action  for  slander  to  Justi^  by  tbe 
mere  reiteration  of  the  slanderous  words  In 
his  answer,  with  an  averment  that  they  are 
true^  without  a  statement  of  any  facte  show- 
ing that  the  imputed  charge  of  which  plain- 
tiff complains  is  tme.  Under  the  commou- 
law  rule,  the  defendant,  in  his  plea  of  Justi- 
fication, was  required  to  state  specific  facte, 
showing  hot  what  particular  Instances  and 
the  exact  manner  In  which  the  plaintiff  had 
misconducted  herself.  1  Chit  PL  S  4S^ 
Our  Code  does  not.  seem  to  have  changed  tbe 
common-law  rule  In  this  respect  The  deci- 
sions of  this  court  and  many  other  authori- 
ties Busteln  the  requirement  that,  to  render 
an  answer  in  Justification  in  a  Ubel  or  slan- 
der suit  sufficient  as  such.  It  must  specifical- 
ly allege  the  facte  constituting  the  wrong 
cliarged  to  the  plaintiff  by  the  slanderous 
words;  and,  where  they  attribute  to  him  the 
commission  of  a  crlnu,  the  defendant  oui 
only  Justify  by  steting  in  bis  answer  tbe 
facte  constituting  the  plaintiff  guUty  of  the 
particular  crime.  It  is  not  merely  the  words, 
but  Uie  charge  contained  therein,  that  must 
be  true,  In  coder  to  Justify  the  def^idant  in 
speaking  them.  See  Mnll  v.  HcEnlght  67 
Ind.  635;  Funk  v.  Beverly,  112  Ind.  lOO,  13 
N.  B.  673.  A  distinction  is  made  where  the 
words  Impute  an  offense  in  a  general  way, 
and  where  th^  particularize  tbe  charge. 
Where  the  defamatory  words  as  set  out  suf- 
ficiently descrljbe  the  offense,  then  an-  ad- 
mission by  the  defendant  that  he  spoke  the 
words  as  charged,  and  a  general  affirmation 
that  they  are  true,  have  been  held  to  be  suffi- 
cient The  authorities  go  to  tbe  extent  tbat 
the  defendant,  by  his  quaM  indictment,  un- 
der bis  answer  In  Justification,  pute  the 
plaintiff  upon  trial  as  to  the  puticular  of- 
foise  therein  avored,  and  therefore  it 
should  be  equally  as  direct  and  certain  as 
regards  the  party  and  the  offense  as  is  re- 
quired of  an  Indictment  or  Information  in  a 
criminal  prosecution.  Mull  v.  McKnlght  su- 
pra, and  authorities  there  cited;  Townsh. 
Sland.  &  L.  (2d  Eld.)  H  212,  357.  368;  Down- 
ey V.  Dillon,  52  Ind.  442,  and  authorities 
there  cited.  The  following  additional  au- 
thorities sustain  the  rule  as  to  the  requisites 
of  a  plea  of  Justification;  De  Armond  v. 
Armstrong,  37  Ind.  35;  Sunman  v.  Brewln, 
52  Ind.  141;  MUler  v.  McDonald,  138  Ind. 
406.  39  N.  B.  169;  Bliss.  Code  PL  S  161; 
Wachter  v.  Quenzer,  29  N.  IT.  547.  Tested 
1^  the  rule  asserted  and  malntelned  by  the 
decisions  of  this  court  and  the  other  authori- 
ties, the  second  paragraph  of  the  answer 
cannot  be  held  sufficient  as  a  plea  of  Justifi- 
cation; and,  for  the  error  In  overruling  tiie 
demurrer  thereto,  the  Judgment  must  be  re- 
versed. 

Some  other  questions  are  discussed  by 
counsel  for  appellant,  but  as  these  may  not 
arise  again  upon  another  trial,  we  pass  them 
without  conslderatifw.  The  Judgment  Is  re- 
versed, and  cause  remanded  to  the  lower 
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conrt,  with  Instructions  to  grant  appellant  a 
new  trial,  and  sustain  ber  demurrer  to  the 
second  paragraph  of  appellee's  answer,  with 
leave  to  amend. 


06  Ind.  App.  SiO) 

LAKE  SHORE  &  M.  S.  BY.  CO.  BOTTS. 
(App^te  Court  of  Indiana.  Jan.  28,  1887.) 
Eailroadb  —  AociDBTtTS  At  Caossirtos  —  Nboli- 

OBNOB  AND  COMTKIBUTOHT  NbOLIOBKOB 

— Imputed  NtaLiGBSCE. 

1.  It  li  negligence  to  back  an  engine  and  can 
aeroH  a  street  in  a  town  at  the  rate  of  eight 
miles  an  hour,  with  no  one  on  the  cars,  and 
vitbout  sounding  the  whistle,  ringing  the  bell, 
or  giving  other  warning. 

2.  The  negligence  of  an  owner  and  driver  of 
a  team  et  a  railroad  crossing  cannot  be  imputed 
to  a  guest  riding  with  him. 

3.  Plalnti£F  was  riding  in  the  dartlme  in  a 
cutter,  with  the  owner  and  driver  of  the  team. 
When  20  or  30  feet  west  of  a  railroad  crossing, 
near  a  station,  with  which  plaintiff  was  famu- 
far,  they  could  have  seen  a  car  60  or  80  feet 
Bouth  of  the  croaeiQg.  Though  plaintiff  knew  a 
train  was  at  the  station,  he  did  not,  after  get- 
ting within  30  feet  of  me  track,  look  for  ap- 
proaching  cars.  The  horses  were  driven  on 
the  track  on  a  trot,  and  were  struck  b;  a  car 
going  north,  eight  miles  an  hour.  It  did  not 
appear  that  at  any  time  plaintiff  listened  for 
approaching;  cars.  Bdd,  that  it  was  not  shown 
that  plaintiff  was  free  from  negligence. 

Appeal  from  circuit  court,  Elkhart  county; 
J.  M.  Van  Fleet,  Judge. 

Action  hy  Josiah  P.  Boyts  against  the  Lake 
Shore  &  Michigan  Southern  Railway  Com> 
pany  for  personal  Injuries  caused  by  defend- 
ant's negligence.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

Francis  E.  Baker  and  Charles  W.  Miller, 
for  appellant.    Osbom  &  Zook*  for  api>ellee. 

ROBINSON.  J.  The  facts  In  this  case^  as 
found  by  the  Jury,  are.  In  aabstance,  as  fol- 
lows: The  appellant's  railroad  track  runs 
through  tbe  town  of  Constantlne,  Mich.,  in  a 
general  north  and  south  direction,  and  par- 
allel to  and  west  of  the  main  track  is  a  side 
track.  Centervllle  street,  in  said  town, 
crosses  the  main  track'  and  side  track  at 
grade  in  a  general  east  and  west  direction. 
The  app^ant's  depot  bQllding  is  280  feet 
north  of  the  Centervllle  street  croselDg.  The 
appellee  was  familiar  with  the  crossing 
where  the  accident  occurred,  and  with  the  lo- 
cation of  tracks  and  buildings  as  they  exist- 
ed on  that  day  and  for  10  months  prior  there- 
to. The  side  track  terminated  and  connect- 
ed with  tbe  main  track  486  feet  south  of  the 
Centerrllie  street  crossing.  Station  street. 
In  said  town,  connects  with  Centerrllie  street 
from  the  north  65  feet  west  of  the  railroad 
tracks,  and  extends  north.  In  the  general  di- 
rection of  the  railroad  tracks,  to  a  point  west 
of  the  depot  buildings,  and  then  brancbee  off 
somewhat  to  the  left,  looking  north.  The 
railroad  tracks  were  laid  on  a  curre  extend- 
ing from  the  depot  to  the  end  of  the  side 
track  south  of  the  crossing,  the  outer  side  of 
the  cnrve  being  wcbL   Tbe  two  .tracks  were 


the  only  railroad  tracks  at  the  crossing.  The 
ground  north  of  Centervllle  street,  and  be- 
tween Station  street  and  the  railroad  tracks, 
up  to  the  depot  building,  was  vacant  and 
unoccupied,  except  for  some  logs  lying  there- 
on; but  these  logs  would  not  prevent  a  per- 
son proceeding  southward  along  Station 
street,  either  riding  in  a  cutter  or  walking, 
from  seeing  engines  and  cars  on  the  tracks 
to -the  east  and  southeast  of  him.  The  appel- 
lee knew  of  these  logs  being  there  before 
January  14, 1893.  On  the  south  side  of  Cen- 
tervllle street,  and  six  feet  eight  Inches  west 
of  the  west  rail  of  the  side  track,  Is  a  lime 
house.  On  the  same  side  of  Centervllle 
street,  and  west  of  the  lime  honse,  Is  a  lum- 
ber office.  Tliese  buildings  would  not  pre- 
vent a  person  In  a  cutter  who  was  on  Center- 
vllle street  until  within  about  20  feet  of  the 
railroad  tracks,  and  also  on  Station  street 
for  about  100  feet  north  of  Centervllle  street, 
from  seeing  an  engine  and  cars  approaching 
on  the  side  track  from  the  south  of  Center- 
vllle street  until  such  engine  and  cars  came 
within  about  40  w  50  feet  of  the  northeast 
comer  of  the  lime  house.  A  person  driving 
south  on  Station  street,  when  at  a  point 
about  200  feet  north  of  Centervllle  street, 
and  opposite  the  d^ot,  could  see  an  engine 
and  cars  approaching  from  the  south  on  the* 
side  track  for  about  65  feet  south  of  the 
northeast  comer  of  the  lime  house.  A  per- 
son driving  south  on  Station  street,  when  at 
a  point  about  ISQ  feet  north  of  Centervllle 
street,  could  see  an  engine  and  cars  ap- 
proaching from  the  south  on  the  side  track 
for  about  60  feet  south  of  the  northeast  cor- 
ner of  the  lime  house.  The  appellee  ap- 
proached the  crossing  coming  southvrard 
along  Station  street,  and  then  eastward  on 
(Centervllle  street,  seated  li^  the  left-hand 
side  of  a  cutter,  with  a  friend  named  Hamil- 
ton on  tbe  right  side,  the  cutter  being  drawn 
by  two  horses,  the  cutter  and  horses  being 
the  pn^>»ty  of  Hamilton,  and  the  team  be- 
ing at  the  time  driven  by  him.  Appellee 
came  upon  Station  street  more  than  240  feet 
i^orth  of  Centervllle  street,  and  had  his  ears 
covered  with  ear  muffs  or  ear  tips  while  be 
was  in  the  cutter,  up  to  the  time  of  the  acci- 
dent The  team  was  driven  all  the  way 
south  on  Station  street,  and  east  on  Center- 
vllle street,  "on  a  good  trot,"  until  the  heads 
of  the  horses  were  at  tbe  west  rail  of  the 
side  track.  While  going  south  on  Station 
street,  the  appellee  looked  straight  ahead, 
and  to  the  left,  towards  tbe  depot.  On  Cen- 
tervllle street  tbe  appellee  looked  straight 
ahead,  and  did  not  see  tbe  engine  and  cars 
until  they  were  within  one  or  two  feet  of 
the  heads  of  tbe  team.  On  the  day  of  tbe 
accident,  tbe  appellee  was  in  full  possession 
of  his  senses  of  sight  find  hearing.  While 
riding  southward  on  Station  street,  appellee 
did  not  see  the  engine  and  cars  at  the  switch, 
or  at  any  point  betwerai  the  switch  and  the 
Centervllle  crossing  and  the  side  track.  Hie 
train  was  a  local  freight  train,  and  came  In- 
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to  Constantine  on  the  main  track  from  the 
north,  at  about  Its  usual  time,  and  stopped 
at  the  station.  The  engine,  with  two  cars, 
went  south  ^ong  the  main  traclc,  to  the 
switch  south  of  the  crossing,  and  backed  In 
on  the  side  traclc  Part  of  the  train  left 
standldg  on  the  main  track  projected  south 
beyond  the  south  end  of  the  depot  building, 
which  part  the  app^ee  saw  while  riding 
along  Station  street  Appellee  knew  that  a 
local  freight  came  from  the  north  at  that 
time.  At  the  time  appellee  saw  that  portion 
of  the  train  on  the  main  track,  he  did  not 
know  that  the  engine  had  gone  south  on  the 
main  track.  The  appellee  knew  the  location 
of  the  switch.  The  engine  was  equipped 
with  a  Bteam  whistle  and.  bell,  as  required 
by  a  law  of  the  state  of  Michigan.  a:^ere 
was  no  city  or  town  wdinance  requiring  the 
sonndiiv  of  the  whistle  within  the  limits  of 
Constantine,  nor  prohibiting  the  running  of 
trains  faster  than  six  miles  per  hour.  As 
the  engine  and  car  backed  in  on  the  side 
track  and  npon  the  street  arosslng,  there  was 
no  brakeman  upon  the  rear  car,  nor  was  the 
engine  bell  ringing.  The  employes  of  the 
company  stopped  the  engine  and  cars  as 
soon  as  possible  after  the  team  and  cutter 
came  in  sight,  east  of  the  line  of  the  lime 
bouse.  The  appellee  ^preached  the  tracks 
In  the  center  of  CenterrlUe  street,  which  la 
33  feet  from  the  north  line  of  the  lime  house. 
A  person  in  the  center  of  CenterviUe  street, 
wh^  20  feet  west  ot  the  nearest  raU,  cui 
see  a  car  approaching  from  the  south  on 
the  side  track  a  distance  of  80  feet  from  the. 
eenter  of  CenterrlUe;  street,  and,  at  a  dis- 
tance of  80  feet  west  ^  the  nearest  rail,  can 
see  a  car  approaching  a  distance  o£  60  feet 
from  the  center  of  Centerrille  street  Nei- 
ther when  appose  was  at  the  point  30  feet 
west  of  the  nearest  rail,  nor  when  20  feet 
west  of  the  nearest  r^  nor  at  any  time  be- 
tween these  points,  did  he  look  south  to  see 
whether  an  engine  and  cars  were  approach- 
ing. Appellee  "told  Hamilton  to  look  out; 
there  might  be  a  train."  In  approaching 
the  crossing,  the  appellee  did  nothing  to  pre- 
vent an  accident  at  the  crossing.  The  acci- 
dent occurred  at  about  half  past  3  taL  the 
afternoon.  It  was  a  clear,  quiet,  cold  day. 
There  were  ^eigh  bdls  on  the  team,  which 
rang  as  the  team  trotted.  As  the  heads  ot 
the  horses  reached  the  west  rail,  the  team 
turned,  and  went  northward,  parallel  with 
ihe  track,  and  west  of  it.  The  car  struck 
one  of  the  horses,  and  the  team  felL  Appel- 
lee was  in  the  cutter  af t«  the  team  fell,  but 
be  was  not  struck  by  the  cars  or  eagltae. 
The  appellee  alighted  from  the  cutter  on  his 
feet  and'  bands,  in  snow  eight  to  ten  inches 
de^.  The  app^ee  did  not  at  any  time  pvl<a 
to  the  time  the  heme  was  hit  by  the  car  at- 
tempt to  get  out  of  the  cutter,  nor  attempt  to 
stop  the  cutter.  The  ailments  the  appellee 
complalps  of  were  caused  by  this  accident 
On  the  south  side  ,of  Centerrllle  street,  com- 


ing flush  to  the  south  line  or  edge  of  the 
street,  and  being  witliin  seven  feet  west  of 
the  west  rail  of  the  switch  line,  there  was 
a  building  Imown  as  the  plaster  or  lime 
house.  About  ten  feet  west  of  this  build- 
ing was  a  building  known  as  the  lumber  of- 
fice. It  is  about  70  feet  from  the  point  where 
the  center  of  Station  street  intersects  the 
center  of  Centerrllle  street  to  the  west  rail 
of  the  switch  traclE.  These  buildings  ob- 
structed the  view,  so  that  a  person  riding  in 
a  cutter  on  Station  street,  and  east  on  Cen- 
terviUe street,  could  not  see  the  approach  of 
an  engine  or  car  coming  north  on  the  side 
track  at  any  point  between  the  switch  and 
the  place  at  which  the  car  would  emerge  to 
view  in  front  of  the  northeast  comer  of  the 
plaster  house.  Tbe  appellee  traveled  In  the 
center  ot  said  streets.  The  team  and  cuttw 
belonged  to  HamUton,  who  was  at  the  time 
driving,  and  who  was  a  competent  and  care- 
ful driver.  Appellee  had  no  control  over  or 
right  to  control  Hamilton  or  the  team.  As 
tbe  cars  were  being  pushed  north  from  the 
svrltch,  the  engine  beU  was  not  ringing,  nor 
was  any  other  signal  ^ven.  It  was  down 
grade  from  tbe  switch  northward  to  the 
crossing.  The  <sm  were  being  pushed  at 
the  rate  of  eight  miles  per  hour,  and  made 
less  than  the  vsaai  amount  of  noise.  The 
injuries  referred  to  in  the  complaint  were 
the  injuries  received  by  app^ee  at  the  time 
mentioned.  Wlien  in  the  center  of  Center- 
viUe street,  about  70  feet  wtst  of  the  switch 
tra<^  the  appeUee  said  to  Hamilton,  "Yon 
better  bold  up;  there  might  be  a  train  com- 
ing," or  words  to  that  effect  CenterviUe 
street  ^aa  much  traveled  at  tbat  time,  was  06 
feet  wide,  and  was  tbe  main  ttuironghfare 
leading  from  the  village  to  tbe  country  east 
and  north.  Th^e  was  no  flagman  or  gates 
at  the  crossing.  BamUton  did  not  atop  his 
team  before  reaching  the  crossing.  From  the 
bones*  heads  to  wh^  Etamllton  sat  In  the 
cutter  was  about  18  feet  When  app^ee 
spoke  to  HamlltMi  to  hold  up,  appeUee  braced 
his  feet  to  prepare  to  spring  out  In  case  there 
should  be  danger.  AppeUee  jumped  out  of 
the  cutter  as  soon  as  he  could  after  the  ad- 
vancing cars  appeared  to  view,  .The  dam- 
ages were  fixed  at  $400.  Up(m  the  special 
verdict,  the  appeUant  moved  for  a  Judgment 
in  its  favor,  which  was  ovoruled  by  the 
court  and  judgment  rendered  {n  favor  ot  the 
appeUee  for  the  sum  »f  $100. 

The  appeUant  has  assigned  wrors  as  fol- 
lows: "d.)  The  court  erred  la  overruling  ap- 
pellant's motion  for  Judgment  In  Its  favor  on 
the  special  verdict  returned  by  the  Jury. 
The  court  erred  in  rendering  judgment  in  fh- 
vor  of  appeUee  for  the  sum  of  four  hundred 
dollars  on  the  special  verdict  returned  by  the 
Jury." 

It  is  firmly  settled  by  the  supreme  court  of 
this  state  that,  in  an  action  of  tliis  kind,  con* 
tributory  negligence  on  the  part  of  tbe  plain- 
tiff la  not  a-  matter  that  the  defendant  must 
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establish,  but  tiiat  the  plaintiff  most  allege  In 
his  complaint,  and  prove,  that  the  Injury  was 
tncnrred  without  his  own  negligence  having 
contrlbnted  thoeto.  Ihe  burden  Is  on  him 
to  show,  not  only  the  negligence  of  the  de- 
fendant, but  also  his  own  freedom  from  any 
negligence  contributing  to  the  injury.  Ap- 
pellant's counsel  insist  In  tlieir  brief  tbat  the 
spcdal  verdict  falls  to  show  any  negligence 
on  the  part  of  the  railroad  company.  The 
facta  found  by  the  jury  show  that,  at  the 
time  of  the  accident,  there  was  in  foree  a 
law  of  the  state  of  j^chlgan  requiring  the 
appellant  to  sound  the  whistle  twice,  at 
least,  40  rods  before  a  crossing  was  reached, 
and  to  ring  the  bell  continuously  until  the 
crossing  was  passed,  under  a  penalty  of  $100 
for  every  neglect.  But,  In  the  absence  <rf 
any  statute,  it  was  the  duty  of  the  appellant 
to  give  reasonable  and  timely  warning  as  it 
neared  the  crossing.  Hence,  to  back  an  en- 
gine and  cars  across  a  street  in  a  town  at 
the  rate  of  eight  miles  an  hour,  with  no  per- 
son on  the  car,  and  without  sounding  the 
whistle  or  ringing  the  bell,  and  without  giv- 
ing any  notice  or  warning  of  its  approach.  Is 
sufficient  to  establish  negligence  on  the  part 
of  those  operating  the  train.  Railway  Co.  v. 
Burton,  139  Ind.  357,  37  N.  E.  150.  and  38  N. 
B.  594;  Railroad  Co.  v.  Rush,  127  Ind,  545, 
26  N.  B.  1010;  Railroad  Co.  v.  BuUer,  103 
Ind.  31,  2  N.  E.  188;  Railroad  Oo.  v.  Schmidt, 
126  Ind.  290,  25  N.  E.  149,  and  26  N.  B.  45. 

It  appears  from  the  special  verdict  that  the 
appellee  was  the  special  guest  of  ills  neigb- 
bor,  Hamilton,  who  was  found  to  be  a  com- 
petent and  careful  driver,  and  with  whom  ap- 
pellee was  riding.  The  team  and  sl^gh  or 
cutter  belonged  to  Hamilton.  As  they  turn- 
ed Into  Centerville  street,  about  70  feet  from 
the  appellant's  tracks,  the  appellee  "told  Ham- 
ilton to  loolE  out;  there  might  be  a  train."  In 
view  of  the  facts  found,  It  seems  to  us  clear, 
beyond  question,  that  Hamilton,  the  owner 
and  driver  of  the  team,  was  guilty  of  negli- 
gence In  attempting  to  cross  the  railroad 
trades  In  the  manner  he  did.  And  it  is  con- 
tended by  counsel  for  the  appellee  that  inas- 
much as  the  appellee  was  simply  the  guest 
of  the  driver,  and  had  no  control  over  the 
team,  the  driver's  negligence  cannot  be  Im- 
puted to  him.  Whatever  may  be  the  law  In 
other  jurisdictions,  the  rule  prevails  In  this 
state  that  when  one,  as  a  guest,  accepts  the 
invitation  to  ride  In  the  vehicle  of  another, 
without  any  authority  to  control  or  direct  the 
movements  of  the  driver,  or  without  any 
reason  to  doubt  that  the  driver  Is  skillful  and 
competent,  the  negligence  of  the  owner  or 
driver  will  not  be  Imputed  to  the  guest,  so  as 
to  deprive  him  of  the  right  to  compensation 
from  one  whose  neglect  of  duty  has  resulted 
in  his  injury.  Brannen  v.  Road  Co.,  115  Ind. 
115,  17  N.  E.  202;  Railroad  Oo.  v.  Spencer, 
98  Ind.  186;  CItyof  Michigan  City  v.  Boeckllng, 
122  Ind.  39,  23  N.  B.  518;  Town  of  Knlghts- 
tovn  T.  Uusgrore.  U6  Ind.  121, 18  N.  E.  452; 


Town  of  Albion  t.  Hetrfd;  90  Ind.  515; 
Railroad  Co.  Greek,  ISO  Ind.  138,  29  E. 
481;  Board  T.  Mutchler,  137  Ind.  140,  86 
N.  B.  537;  Railway  Oo.  t.  Mcintosh,  140 
Ind.  261,  38  X.  E.  476.  But  even  U  the  n^- 
ilgence  of  the  driver,  Hamilton,  cannot  be 
Imputed  to  the  appdlee,— and,  as  shown  by 
the  above  cases,  it  cannot  be,— the  appellee 
must  still  show  that  he  was  free  from  negli- 
gence contributing  to  bis  Injury.  And  the 
same  role  would  not  apply  where  the  guest 
was  riding  inside  a  closed  carriage,  without 
opportunity  to  discover  danger,  and  Inform 
the  driver  of  it,  that  would  apply  "where  the 
guest  was  seated  at  the  driver's  side,  and  had 
the  same  opportunities  with  the  driver  to  dis- 
cover and  avoid  danger.  Brickell  v.  Railroad 
Co.,  120  X.  Y.  290,  24  X.  E.  449.  Although  be 
may  be  simply  a  guest,  if  he  has  the  oppor- 
tunity to  do  so,  it  is  no  less  his  duty  than  it 
is  the  duty  of  the  driver  when  approaching 
a  railroad  crossing  to  look  and  listen,  and  to 
learn  of  danger,  and  avoid  It,  if  practicable. 
He  has  the  burden  of  establishing  affirma- 
tively freedom  from  contributory  negligence, 
or,  as  said  In  the  opinion  In  Tolman  v.  Rail- 
road Co.,  98  N.  Y.  202,  that  "plaintiff  ap- 
proached the  crossing  where  the  collision  and 
Injury  occurred  with  prudence  and  care,  and 
with  senses  alert  to  the  possibility  of  ap- 
proaching danger."  In  Railway  Co.  v.  How- 
ard, 124  Ind".  280,  24  N.  E.  892,  where  a 
daughter.  Injured  at  a  railway  crossing,  was 
riding  in  a  buggy  drawn  by  a  horse  driven 
by  her  father.  It  was  held  error  to  refuse 
the  following  instruction:  "The  burden  Is  on 
the  plaintiff  to  show,  by  a  preponderance  of 
the  evidence,  that  she  and  her  father  vigUanft- 
iy  used  their  eyes  and  ears  to  ascertain  if  a 
train  of  cars  was  approaching;  and,  if  this 
has  not  been  shown  to  you  by  a  preponder- 
ance of  the  evidence,  the  plaintiff  cannot  re- 
cover." In  the  case  of  Hoag  v.  Raih-oad  Co., 
Ill  N.  Y.  199,  18  N.  B.  648,  in  epealiJng  of  a 
case  where  the  wife  was  seated  In  a  wagon 
drawn  by  a  team  which  her  husband  was 
driving.  It  was  said:  "If  they  did  not  see 
It  [the  train],  or,  at  least,  the  deceased  did 
not  see  It,  she  was  negligent,  for  she  was 
bound  to  look  and  listen,  and  the  facts  show 
that,  If  she  had  looked,  she  could  have  seen, 
and  would  have  seen,  the  approaching  train. 
She  had  no  right,  because  her  husband  was 
driving,  to  omit  some  reasonable  and  pru- 
dent care  to  see  for  herself  that  the  crossing 
was  gafe."  This  statement  was  approved  in 
Miller  V.  Railway  Co.,  128  Ind.  97,  27  N.  E. 
339;  Allyn  v.  Railroad  Co.,  105  Mass.  77.  In 
Miller  V.  Railway  Co.,  supra,  which  was  an 
action  by  a  wife  Injured  at  a  railway  cross- 
ing white  riding  In  a  wagon  with  her  bus- 
band,  who  was  driving.  It  Is  said:  "The  in- 
testate approached  a  crossing  known  to  her 
to  be  dangerous,  and  approached  it  when  a 
train  was  in  full  view.  She  took  no  precau- 
tion to  warn  her  husband,  or  to  avert  the 
threatened  danger,  although  slight  care  might 
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hare  avoided  It  While  the  buslxuid'B  Di- 
ligence Is  not  to  be  imputed  to  ber,  she  was, 
neTertheless,  under  a  dut7  to  bH-seU  to  ex- 
ercise ordinary  care."  In  Cadwallader  t. 
Railway  Co.,  128  Ind.  518,  27  N.  B.  Iffl,  the 
appellee  kept  a  watchman  at  the  crossing, 
who  save  no  notice  to  tbe  appelant  tbat  a 
train  was  approaching.  Before  entering  up- 
on the  crossing,  with  which  tbe  appellant  was 
familiar,  she  did  not  look  for  approaching 
trains,  but  looked  at  tbe  watchman  stationed 
at  the  crossing.  At  the  time  of  the  Injury, 
the  appellant  was  a  person  of  ordinary  intd- 
Ilgence,  and  possessed  of  good  hearing  and 
good  eyesight.  When  within  20  feet  of  the 
railroad  track,  the  appellant  had  an  nnoth 
stmcted  view  of  the  track  for  the  distance 
of  100  feet  north;  and,  when  within  10  feet 
of  the  track,  she  had  an  unobstructed  view 
for  the  distance  of  300  feet,  and  could  hare 
seen  the  approaching  train  before  she  stepped 
upon  the  tradk,  had  she  looked.  "It  has  beeai 
repeatedly  decided,"  says  Coffey,  J.,  speak- 
ing for  the  court,  "by  this  and  other  courts 
ot  last  resort,  that  (me  who  approaches  a 
railroad  crossing  with  which  he  is  familiar, 
and  attempts  to  cross  without  looking  and 
llstenli^;  for  approaching  trains,  where  it  is 
possible  to  do  so,  Is  guilty  of  such  contribu- 
tory negligence  as  precludes  him  from  a  re- 
covery If  he  is  lujured.  Indeed,  the  principle 
Is  80  well  settled,  and  is  so  firmly  fixed  In  our 
jurisprudence,  as  not  to  need  further  elabora- 
tion." Railway  Co.  t.  Hill,  117  Ind.  58,  18 
N.  B.  481;  Railway  Co.  t.  Wilson,  134  Ind.' 
95,  88  N.  B.  793;  Railway  Co.  t.  Hammock, 
113  Ind.  1,  14  N.  B.  787;  Hallway  Co.  v. 
Hedges,  118  Ind.  5.  20  E.  580;  Railway  Co. 
T.  Greene,  106  Ind.  279»  6  B.  COS;  RaUway 
Co.  T.  Plncbln,  112  Ind.  692.  18  N.  E.  677; 
Mann  t.  Stock-Yard  Co.,  128  Ind.  138,  26  N. 
B.  819.  In  view  ot  the  above  well-settled 
law  of  this  state,  and  reasoning  therefrom, 
we  fall  to  see  any  difference  In  principle  be- 
tween relying  upon  the  watchman  Ui  the  one 
case  and  upon  the  driver  In  tbe  other.  The 
negligence  of  neither  the  watchman  nor  the 
driver  can  be  Imputed  to  the  traveler,  but  It 
.  certainly  could  not  be  said  that  the  traveler 
could  excuse  himself  by  exercising  a  less  de- 
gree of  care  when  relying  upon  the  driver 
than  when  relying  on  the  watchman. 

The  special  verdict  finds  that  the  appellee 
was  riding  In  a  cutter,  seated  In  tbe  same 
seat  with  the  driver,  and  upon  the  driver's 
left  He  was  then,  and  for  10  months  had 
been,  famlllu  with  tbe  crosalng  and  the  sur- 
ronndlngs  with  reference  to  location  of  tracks 
and  buildings.  His  sight  and  hearing  were 
good.  He  entered  upon  Station  street  more 
than  240  feet  north  of  Centervllle  street 
While  Tiding  south  on  Station  street,  the  ap- 
pellee did  not  simply  look  straight  ahead, 
but  looked  to  fbe  left,  towards  tbe  depot 
WhUe  riding  on  Centervllle  street  he  locked 
straight  ahead.  While  riding  east  on  Center- 
vllle street  be  did  not  see  the  engine  and 


car  ai^roaching  the  crossing  until  they  were 
within  one  or  two  feet  of  the  team.  The  lime 
house  and  lumber  office  on  the  south  side  of 
Centervllle  street,  and  west  of  the  railroad 
tracks,  would  not  prevent  a  person  In  a  cutter 
who  was  on  Centervllle  street  east  of  Sta- 
tion street  until  within  about  20  feet  of  the 
railroad  traxto,  and  also  on  Station  street  for 
about  100  feet  north  of  Centervllle  street, 
froih  seeing  an  engine  and  cars  approaching 
on  the  side  track  from  the  soutb  oiE  C^ter- 
ville  street  until  they  came  within  about  40 
or  60  feet  of  ttifi  northeast  comer  ot  the  lime 
house.  At  a  point  on  Station  about  200  feet 
north  of  Centervllle  street  a  person  could  see 
an  engine  and  cars  approaching  from  the 
south  on  the  side  track  for  about  65  feet  south 
of  tbe  northeast  com&t  of  the  lime  bouse,  and, 
at  a  point  about  185  feet  ntHrth,  could  see  an 
engine  and  cars  about  60  feet  south.  A  per- 
son In  the  center  of  Centervllle  street  when 
20  feet  west  of  the  nearest  rail,  can  see  a 
car  approaching  from  the  south  on  the  side 
track  a  distance  of  80  f^et  from  the  center  of 
Centervllle  street  and.  when  30  feet  west, 
can  see  a  car  60  feet  App^ee  approached 
the  railroad  trades  In  the  center  of  Oenter- 
TlUe  street,  and  neither  when  20  feet  west  of 
the  nearest  rail,  nor  when  80  feet  west  of  the 
nearest  rail,  and  at  no  place  between  said 
points,  did  he  lo(^  south  to  see  whether  an 
engine  and  cars  were  approaching.  The  above 
Is  the  finding  of  the  Jury  as  to  what  tbe  ap- 
pellee did  In  the  way  of  looking,  and  as  to 
his  opportunities  to  see  If  he  had  looked.  The 
rule  laid  down  In  Hathaway  v.  Railway  Co^, 
46  Ind.  26,  has  been  approved  In  many  subse- 
quent cases,  as  follows:  "When  a  person 
crossing  a  railroad  track  Is  injured  by  a  colll- 
Blon  with  a  train,  the  fault  Is,  prima  fiocle, 
his  own.  and  he  must  show  afflrmatlvdy  that 
his  fault  or  negligence  did  not  contribute  to 
the  Injury,  before  he  Is  entitled  .to  recover 
for  such  injury."  Railroad  Co.  v.  Butler,  su- 
pra; Railroad  Co.  v.  Stick,  148  Ind.  44S,  41 
N.  B.  366;  Railway  Co.  v.  Duncan,  143  iBd. 
524,  42  N.  B.  37;  Smith  v.  Railroad  Co.,  141 
Ind.  92,  40  N.  B.  270;  Shbfc  T.  Railroad  Co., 
14  Ind.  App.  126.  42  N.  B.  666.  The  verdict 
shows  that  there  were  acme  obstructions  to 
the  view  south  of  the  crossing,  but  it  also 
shows  that  these  obstructions  were  not  so 
great  as  to  shut  out  all  sight  The  t&ct  that 
the  appellee  had  his  ears  covered  with  ear 
muffs  or  ear  tips,  and  that  there  were  sleigh 
bells  on  the  team  ringing,  imposed  the  duty 
of  Increased  care  In  the  use  of  the  sense  of 
sight  Beach,  Contrlb.  Neg.  (2d  Bd.)  fi  183. 
and  cases  cited.  It  is  shown  that  as  the  en- 
gine and  cars  backed  north  on  the  side  track, 
and  approached  l^e  crossing,  they  matte  much 
less  than  tbe  usual  amount  of  noise  and  rum- 
bling sound;  but  there  Is  no  finding  that  the 
appellee  listened  for  the  train,  or  that  he 
could  not  have  heard  It  had  he  listened.  lu 
Stewart  v.  Pennsylvania  Ca,  130  Ind.  242,  29 
N.  B.  916,  tbe  court  says:   "A  i>a8on  Is 
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bound  to  use  the  senses,  and  exercise  the  rea- 
soning faculties  with  which  nature  has  en- 
dowed him.  If  he  f^ls  to  do  so,  and  is  In- 
jured In  consequence,  neither  A  In  life,  nor 
his  representative  after  death,  can  recover  for 
resulting  injuries."  lu  Smith  v.  Railroad  Co., 
141  Ind.  92,  40  N.  E.  270,  Monks,  J.,  speaking 
for  the  court,  says:  "It  Is  settled  law  in 
this  jurisdiction  that,  when  one  approaches  a 
point  where  a  highway  crosses  a  railroad 
trade  on  the  same  level,  it  is  his  duty  to  pro- 
ceed with  caution;  and,  If  he  attempts  to 
cross  the  track  either  on  foot 'or  in  a  vehicle 
of  any  kind,  he  must  exercise  ordinary  care, 
under  the  circumstances,  in  so  doing.  He 
must  assume  that  there  is  danger,  and  act 
with  ordinary  care  and  prudence  upon  that 
assumption.  The  law  defines  precisely  what 
the  term  'ordinary  care,'  under  the  circum- 
stances, shall  mean  In  these  cases.  The  ques- 
tion of  care  at  railway  crossings,  as  affect- 
ing the  traveler,  is  no  longer,  as  a  rule,  a 
question  for  the  Jury.  The  question  of  care, 
in  a  large  class  of  cases  is  exactly  prescribed 
as  a  matter  of  law.  In  attempting  to  cross, 
the  traveler  must  listen  for  signals,  notice 
signs  put  up  as  warnings,  and  look  at- 
tentively both  ways  for  approaching  trains, 
if  the  surroundings  are  such  as  to  admit  of 
that  precaution.  If  a  traveler,  by  looking, 
could  have  seen  an  approaching  train  Ln  time 
to  avoid  injury,  it  will  be  presumed.  In  case 
he  Is  injured  by  collision,  either  that  he  did 
not  look,  or,  if  he  did  look,  that  he  did  not 
heed  what  he  saw.  Such  conduct  Is  negli- 
gence per  se.  Railway  Co.  v.  Duncan,  143 
Ind.  524,  42  N.  B.  37;  Railway  Co.  v.  Hill, 
117  Ind.  56,  18  N.  B.  461;  Beach,  Contrlb. 
Neg.  (2d  Ed.)  SS  ISO,  181,  and  cases  cited. 
It  appears  afflrmatively  that  the  appellee  did 
not  look,  except  once,  towards  the  depot,  be- 
fore entering  upon  the  crossing,  and  that  he 
did  not  see  the  engine  and  cars  until  they 
were  within  one  or  two  feet  of  the  team  at 
which  time  he  attempted  to  Jump  out  of  the 
cutter;  and  it  does  not  ^pear  tliat,  before 
entering  upon  the  crossing,  he  listened  at  any 
time  for  an  approaching  train,  nor  does  it 
appear  that  listening  would  have  availed 
nothing.  Taking  these  facts  in  connection 
with  the  further  facts  that  the  appellee  was 
familiar  with  the  crossing  and  Its  surrpund- 
ings;  that  he  knew,  when  approaching  the 
crossing,  the  time  of  the  arrival  of  a  local 
freight  train  from  the  north;  that  he  knew 
the  train  had  arrived,  a  part  of  which,  with- 
out the  engine,  he  saw  standing  at  the  depot, 
—we  cannot  say  that  he  exercised  that  care 
and  prudence  which  the  law  of  this  state  ex- 
acts of  one  approaching  a  railroad  crossing.' 

Disregarding  the  finding  of  the  jury  that 
the  appellee  did  nothing  in  approaching  the 
crossing  to  prevent  an  accident,  we  are  still 
unable  to  conclude  from  the  siwclal  finding 
that  the  appcJlee  did  all  that  a  reasonably 
prudent  man  would  be  expected  to  do  under 
the  circumstances.   In  the  very  able  brief 


presented  by  counsel  for  the  appellee,  It  is 
insisted  that,  as  the  appellee  was  the  guest 
of  the  driver,  he  did  all  that  a  man  would 
do  ordinarily  when  he  said  to  the  driver,  "You 
better  hold  up;  there  might  be  a  train." 
There  la  nothing  to  show  that  the  driver 
knew  that  any  train  was  near.  But  the  ap- 
pellee knew,  when  he  spoke  to  the  driver,  that 
the  train  had  arrived  at  the  depot  from  the 
north;  that  the  engine  had  been  detached 
from  the  train;  and  that  a  part  of  the  train, 
without  the  engine,  was  then  standing  at  the 
depot.  With  no  further  communication  with 
the  driver,  and  without  looliing  to  the  right 
or  left,  he  braced  his  feet  to  spring  out  If 
he  should  see  any  danger,  and,  looking 
straight  ahead,  rode  until  the  engine  and  car 
were  within  one  or  two  feet  of  the  team. 
While  it  Is  said  that  the  act  of  the  appellee 
in  bracing  his  feet  to  jump  from  the  cutter 
if  danger  appeared  was  an  effort  on  his  pai-t 
to  avoid  injury,  yet  it  can  be  said  with  equal 
propriety  that  by  such  conduct  he  realized 
the  presence  of  danger,  and,  without  taking 
any  precaution,  concluded  to  take  the  risk. 
Had  the  appellee  looked  southward  when 
within  30  feet  of  the  nearest  rail,  he  would 
have  had  an  unobstructed  view  of  the  side 
track  a  distance  of  60  feet  from  the  center  of 
the  street.  It  must  be  presumed  he  knew 
this  fact,  for  the  finding  shows  he  was  fa- 
miliar with  the  crossing  and  its  surroundings. 
"When  it  is  said  that  a  person  approaching 
.a  railroad  crossing  must  look  and  listen  at- 
tentively for  approaching  trains,  It  is  not 
to  be  understood  that  be  may  look  from  a 
given  point,  and  then  close  his  eyes;  but  it 
is  to  be  understood  that  he  must  exercise  such 
care  as  a  reasonably  prudent  person,  In  the 
presence  of  such  danger,  would  exercise  to 
avoid  Injury.  The  courts  cannot  close  their 
eyes  to  matters  of  general  notoriety,  and  to 
matters  of  everyday  observation."  Mann  v. 
Stock-Yard  Co.,  128  Ind.  138.  28  N.  E.  819. 

It  is  argued  that  the  appellee  was  under  no 
obligation  to  look  to  the  south,  as  he  was  on 
the  north  side  of  the  cutter;  and.  In  support 
of  this,  counsel  cite  Railroad  Co.  v.  Grames, 
8  Ind.  App.  117,  34  N.  E.  613,  and  37  N,  E. 
421.  But  in  that  case  the  brother  of  the  ap- 
pellee, who  was  driving  the  team,  spoke  to 
the  appellee,  directing  him  to  keep  a  watch 
to  tlie  north  side,  while  he  looked  and  lis- 
tened for  engines  and  cars  on  the  south  side. 
The  driver  and  the  appellee  in  that  case  wery 
making  mutual  arrangements  for  their  joint 
protection;  while  in  this  case  It  appears  the 
driver  did  not  look  at  all,  nor  did  he  request 
the  appellee  to  look.  No  excuse  Is  given  for 
his  failure  to  look  both  ways  .as  be  ap- 
proached the  crossing.  He  was  familiar  with 
the  crossing  and  the  surroundings,  and  was 
bound  to  use  more  care  than  If  he  liad  not 
previously  known  it.  In  the  case  of  Railway 
Co.  V.  Grames,  136  Ind.  39,  34  N.  E.  714,  It 
is  said:  "In  approaching  a  crossing,  the  law 
requires  that  the  traveler  shall  listen  for  sig- 


Digitized  by  Google 


Ind.) 


CLABK  COtJNTT  CEMEKT  CO.  t.  WEIGHT. 


817 


Dais,  mast  take  notice  of  the  signs  put  np 
as  wamlDgB.  must  look  attentively  ap  and 
down  the  track.  If  the  surroundings  are  such 
as  to  admit  of  this  precaution,  and  he  must 
not  attempt  to  cross  In  front  of  a  moving 
train.  If  he  neglects  these  precautions,  eind, 
by  reason  of  such  negligence,  Is  Injured,  the 
court  will  adjudge,  as  a  matter  of  law,  that 
he  has  been  guilty  of  contributory  negli- 
gence." The  failure  on  appellee's  part,  under 
the  circumstances,  to  vigilantly  use  his  senses 
of  sight  and  hearing  to  ascertain  whether  a 
train  was  approaching,  was  a  neglect  on  hi? 
part  to  use  such  precaution  as  the  law  of  this 
state  requires.  When  within  30  feet  of  the 
crossing,  he  had  an  unobstructed  view  of  the 
side  track,  looking  south  a  distance  of  GO  feet, 
which  Increased,  as  he  approached  the  track, 
to  80  feet  at  20  feet  from  the  track.  He  could 
have  seen  if  he  had  looked.  The  burden  was 
on  him  to  show  that  he  listened  for  an  ap- 
proaching train,  or  that  listening  would  have 
availed  uothlng.  This  he  has  failed  to  do. 
We  tlilnk  the  conclusion  necessarily  follows 
from  the  finding  that  the  appellee  was  In- 
jured because  he  neglected  these  precautions, 
which  the  law' required  of  him;  and,  by  rea- 
son of  that  neglect,  "the  court,  will  adjudge, 
us  a  matter  of  law,  that  he  was  guilty  of  con- 
tributory negligence."  We  thlak  the  verdict 
Is  Insufficient  to  support  the  judgment  ren- 
dered In  favor  of  the  appellee,  and  that  the 
appellee  was  guilty  of  negligence  which  con- 
tributed to  his  injury.  Judgment  reversed, 
with  Instructions  to  sustain  appellant's  motion 
for  a  Judgment  in  its  favor. 

(U  Ind.  App.  6S9) 

GLARE  COUNTY  CEMENT  CO.  T. 
WKIGHT. 

(Appellate  Court  of  Indiana.  Jan.  27,  1897.) 

IfAITBK  AND  BrKTAKT  —  ACOIDVHTAL  KlLLINO  — 

PLBADiRa— Assumption  or  Risk— Ezpbrt  .Wiv- 
iiRs»— Lira  ExFCCTAHOT— DnsonvB  Machini 

—Fellow  Sbrvant8. 

1.  In  an  action  for  personal  Injuries  to  a 
servant,  the  rul^  that  intorance  of  the  danger 
to  wliich  he  was  expoaea  mnit  be  affinnativcly 
shown  by  the  complaint  does  not  apply  where 
the  servant  was  ordered  to  do  work  out  of  the 
liae  of.  or  away  from  the  place  of,  the  work 
which  he  was  hired  to  do. 

2.  In  an  action  for  the  death  of  plainti£E*s  In- 
testate, a  complaint  which  alleges  that  the 
work  at  which  he  was  engaged  when  killed  was 
entirely  different  from  the  work  which  he  was 
employed  to  do,  and  was  more  dangerous,  and 
had  to  l>e  done  with  different  workmen,  and 
with  appliances  and  in  a  place  different  from 
those  of  the  work  which  the  intestnte  was  cm- 
jiloyed  to  do,  sufficiently  alleges  that  be  waa 
working  out  of  the  line  of.  and  away  from  the 
place  of,  the  work  wiiich  be  was  hired  to  do. 

3.  When  a  master  orders  a  servant  to  do 
s<HOethIng  which  involves  a  risk  not  contem- 
idated  In  Iiis  employment,  unless  the  danger  Is 
such  that  a  man  of  ordinary  prudence  wonld 
not  take  the  risk,  the  servant  may  obey  the  or- 
der, using  care  in  proportion  to  the  risk  appar- 
ently assumed,  end.  If  injured,  the  master 
must  respond  Id  damaees. 

4.  In  an  action  for  the  death  of  plaintiffs  in- 
testate while  In  defendant's  emi^oy,  it  will  not 
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be  presumed  that  the  intestate  knew  of  defects 
In  the  machinery,  where  tbe  complaint  alleges 
that  he  did  not  know  of  them. 

5.  A  person  who  has  been  m  the  life  insurance 
business  for  eight  years,  has  been  supplied  by 
his  companies  with  tables  giving  the  expectancy 
of  life,  and  has  used  them  in  bis  business,  may 
be  examined  as  an  expert  witness  on  the  Issue 
of  a  life  expectancy. 

6.  Where  it  is  urged  that  the  court  erred  in 
giving  instrnctlons  numbered  1,  2,  3,  etc.,  of  a 
series,  "and  in  giving  each  of  sud  iostrue- 
tions,"  the  assignmmt  is  several. 

7.  In  an  action  for  the  death  of  an  employ^, 
where  a  recovery  is  sought  on  the  ground  of  a 
defect  in  the  machinery,  and  It  appears  that  the 
decedent  was  acQualnted  with  his  snrronnd* 
iogs,  plaintiff  must  show  that  tlie  decedent  had 
no  knowledge  of  the  defects. 

8.  In  an  action  by  an  employe  for  personal  In- 
juries received  in  the  course  of  his  work,  he 
must  show  that  in  doing  such  work  be  did  not 
assume  the  ris.k  of  its  attendant  dangers. 

9.  An  employ^  whose  duty  it  is  to  attend  to 
the  onloading  of  a  car  in  which  rock  is  drown 
to  the  top  of  cement  kilns  by  a  wire  rope,  and 
another  whose  doty  it  Is  to  operate  the  wire 
rope  from  a  power  house  at  a  signal  given  by 
a  wire  running  from  the  kilns  to  the  power 
house,  are  fdlow  servants. 

Appeal  from  circuit  court,  Clark  county. 

Action  by  Hobert  Wright,  administrator, 
against  the  Clark  County  Cement  Compa- 
ny, for  the  death  of  plalntlflTs  Intestate. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Beveraed. 

fiL  Z.  Stannaid  and  W.  H.  Watson,  toe  ap> 
pliant   L.  A.  Douglas,  for  appellee. 

HENTiBY,  3.  This  was  a  suit  for  dam- 
ages for  neglig^tly  causing  tbe  death  of 
appellee's  decedent  while  working  for  tip- 
pellant  Oounsti  for  appellant  argue  tbe  in- 
sufficiency of  the  first  paragraph  of  com- 
plaint because  it  fails  to  show  decedent^s 
want  of  knowledge  of  the  dangerous  de- 
fects which  caused  lila  death.  Ordinarily 
the  servant  does,  as  a  part  of  bis  contract, 
assume  the  risk  of  all  known  dangers  con- 
nected with  biB  employment  Pennsylvania 
Co.  T.  Wltte  and.  App.)  43  N.  B.  319,  and 
cases  therein  cited;  Coal  Co.  v.  Albanl,  12 
Ind.  App.  497,  40  N.  E.  702;  Ames  v.  Rail- 
way Ca,  135  Ind.  3G3,  35  N.  E.  117.  It  is 
also  true,  as  in  those  cases  decided,  that 
want  of  knowledge  of  the  danger  Is  an  in- 
dependent element  of  tbe  plaintiff's  casej 
which  must  be  affirmatively  shown  by  the 
complaint.  The  rule,  however,  la  not  ap- 
plicable where  tbe  servant  la  ordered  to 
do  work  out  of  the  line  of,  or  away  from  the 
place  of,  the  work  he  Is  hired  to  perform. 
Stuart  V.  Manufacturing  Co.  (Ind.  App.)  43 
N.  E.  9IJ1;  Coal  Co.  v.  Hoodlet,  129  Ind.  327, 
27  N.  B.  741;  Railroad  Co.  v.  Haunlng.  131 
Ind.  528,  31  N.  E.  187;  Railroad  Co.  v.  Mad- 
den, 134  Ind.  4G2,  34  N.  E.  227;  Eallroad  Co. 
V.  Woodward,  »  Ind.  App.  169,  3G  N.  E.  442; 
Lynch  v.  Railroad  Co.,  8  Ind.  App.  516,  30 
N.  E.  44;  Bridge  Co.  v.  Eastman,  7  Ind.  App. 
514,  34  N.  B.  835;  Railroad  Co.  v.  Holcomb, 
9  Ind.  App.  198,  36  N.  B.  39.  While  the 
terms  of  decedent's  employment  are  not  def- 
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Inltely  rtated  In  the  complaint,  nor  any  spe- 
cific averment  made  as  to  Just  what  work,  he 
woB  to  perform  under  It,  yet  it  Is  directly 
and  pointedly  alleged  that  the  work  at  viilch 
lie  was  engaged  by  the  master's  orders  when 
killed  was  entirely  diffwent  from  the  work 
which  he  was  employed  to  do,  and  was  more 
dangerous  and  hazardous  than  such  work, 
and  had  to  be  performed  wltib  dlflferent  work- 
men, operating  under  different  mles  and 
methods,  and  with  appliances  and  In  a  place 
distinct  and  different  from  those  of  the  work 
which  decedent  was  employed  to  da  These 
aTerments  entirely  exclude  the  posslUUty  of 
the  work  In  the  performance  of  which  de- 
cedent was  killed  being  the  same  as  that 
which  deced^t  was  originally  employed  to 
do.  Nor  can  It  be  said  that  decedent  was 
necessarily  negligent  by  reason  of  his  obey- 
ing the  master's  cirder  with  knowledge  of 
the  adffltional  hazard  of  the  new  work.  The 
supreme  court  In  Coal  Co.  t.  Hoodlet,  supra, 
say:  "When  a  master  ordered  a  serrant  to 
do  something  which  InTolves  encountering  a 
risk  not  contemplated  In  his  employment,  al- 
though the  risk  Is  equally  open  to  the  obaer- 
Tatlon,  It  does  not  necessarily  follow  that  the 
servant  either  assumes  the  Increased  risk, 
or  is  n^Ugeut  in  obeyli^  the  order.  If  the 
apparent  risk  Is  such  that  a  man  of  ordinary 
prudence  would  not  take  the  risk,  the  servant 
acts  at  his  peril.  But,  unless  the  danger  Is 
such  as  to  deter  a  man  of  OTdlnary  prudence 
from  mcounterlDg  It,  the  servant  will  not 
be  compelled  to  abandon  the  service,  or  as- 
sume all  additional  risk,  but  may  obey  the 
order,  using  care  In  proportion  to  the  risk 
apparently  assumed;  and,  if  he  Is  Injured, 
the  master  must  respond  In  damages."  This 
court  Is  of  the  opinion  that  the  first  para- 
graph of  complaint  stated  facts  sufficient  to 
constitute  a  cause  of  action,  and  thwefore 
the  lower  court  did  not  err  In  overruling  the 
demurrer  thereto. 

The  second  paragraph  of  complaint  pro- 
ceeds up<m  the  theory  that  ai^ellant  did  not 
provide  the  decedent  with  a  safe  working 
place  and  appliances,  and  directly  avers  that 
the  machinery  with  which  decedent  worked 
was  so  constructed  that  de<^ent  was  ex- 
posed constantly  to  danger,  all  of  which  was 
unknown  to  decedent  and  was  known  to  ap- 
pellant; that  the  decedent's  death  was  caus- 
ed by  the  wrongful  act  and  negligence  of  ap- 
pellant, and  without  any  fault  or  careless- 
ness of  decedent.  This  court  will  not  pre- 
sume tiiat  the  decedent  knew  of  the  defects 
In  the  machinery,  If  any  there  were,  in  the 
face  of  the  allegation  in  the  complaint 
that  he  did  not  know  of  them.  Bailway 
Co.  T.  Brown  (Ind.  Sup.)  42  N.  B.  359.  That 
the  master  must  use  reasonable  care  to  pro- 
vide his  employes  with  reasonably  safe  work- 
ing places,  and  with  reasonably  safe  appli- 
ances with  which  to  wwk,  and  to  use  every 
reasonable  care  to  keep  such  plac«  and  ap- 
pliances in  such  condition,  is  the  undisputed 


law  of  the  state,  and  has  been  so  r^atedly 
held  by  this  court  and  Uie  supreme  court  of 
this  state  that  argument  for  and  against  the 
proposition,  and  the  cItaUon  of  authorities, 
become  useless.  It  is  also  well  settled,  in 
this  class  of  actions,  that  the  averment  of 
negligence  on  the  part  of  the  defendant,  and 
the  averment  of  the  want  of  contributory 
negligence  w  knowledge  of  dangerous  de- 
fects by  the  platntlfl,  Is  to  be  deemed  suffi- 
cient, against  a  demurrer,  unless  the  facts 
specifically  stated  in  the  complaint  show  the 
ccoitrary,— Ballw^  Co.  v.  Wagner  (Ind.  App.) 
45  N.  E.  76;  Railway  Co.  v.  Malott.  13  Ind. 
App.  289,  41  N.  B.  649;  Coal  Go.  v.  Bridge- 
water,  18  Ind.  App.  383,  40  N.  B.  U01,-and 
that  the  general  averment  of  knowledge  at 
want  of  knowledge  Includes  both  actual  and 
Imputed  knowledge,— Pennsylvania  Co.  -v. 
Witte  (Ind.  App.)  43  N.  B.  319.  The  lower 
court  properly  overruled  the  demurrer  to  the 
second  paragraph  of  comidalht 

We  have  examined  the  question  of  the  com- 
petency of  the  evidence  of  the  witness 
Thomas  B.  Bader,  objected  to  by  the  appel- 
lant, and  are  of  the  opiidon  that  the  witness 
had  sufficient  exp^ence^  and  showed  him- 
self sufficiently  familiar  with  the  aubject 
about  which  he  testified,  to  make  him  com- 
petent as  an  expert  In  the  matter  testified 
about  This  witness  testified  that  he  had 
been  In  the  life  insurance  business  eight  or 
ten  years,  that  he  was  supplied  by  his  com- 
panies with  tables  glvli^  the  expectancy  of 
life,  and  that  he  used  the  same  In  his  busi- 
ness, and,  over  the  objection  of  appellant's 
counsel,  was  p^mltted  by  the  court  to  refw 
to  his  tables,  ai^  tell  the  Jury  the  decedent's 
expectancy  of  life.  We  think  the  witness 
competent,  and  the  testimony  propw.  Bho- 
ver  V.  Myrlck,  4  Ind.  App.  7.  30  N.  B.  207. 

Appellant  contends  that  tlM  court  erred  In 
giving  certain  Instructions  to  the  Jury,  and 
<Hie  of  the  reasims  aslgned  for  a  new  trial 
heretai  Is  as  follows:  "That  the  court  erred  in 
giving  to  the  Jury  Instructions  numbered  1,  2, 
3,  4,  and  5  of  the  series  of  instructions  given 
to  the  Jury  In  said  cause  by*  the  court  of  lis 
own  motion,  and  In  ^vlng  each  ot  said  Instme- 
tions;  that  the  court  »red  In  giving  to  the  Jury 
Instructions  numbered  1,  2,  3,  4,  5,  5^,  6,  7,  8, 
9,  10,  and  11  of  the  series  of  Instructions  ten- 
dered to  the  court  by  the  plaintiff,  and  given 
by  the  court  to  the  jury  at  the  pUlntilTs  re- 
quest, and  in  giving  each  of  said  Instructions." 
Counsel  for  the  appellee  argue  that  the  fore- 
going assignments  are  joint,  and  that.  If  ei- 
ther of  the  InstructlonB  named  therein  was_ 
properly  given,  the  error  In  giving  any  other 
Instmctlon  named  therein  would  not  be  noticed 
by  the  court  The  rule  stated  by  counsel  Is 
correct  where  the  assignment  Is  Joint  Te- 
gorden  v.  Phillips,  14  Ind.  App.  27,  42  K.  E. 

But  In  this  case  the  assignment  is  sev- 
eral, being  made  so  by  the  closing  wcaxls,  "and 
hi  giving  each  of  said  Uistructlons." 

Taken  as  a  whole,  we  do  not  believe  the  in- 
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structions  flTen  by  the  court  stated  the  law 
unfairly  to  the  appellant  The  evidence  In  the 
cause  establisiies  the  following  facta:  That 
decedent  was  a  man  33  years  of  age,  In  good 
health,  intelltgeut,  and  possessed  of  all  his 
faculties;  that  he  had  worked  about  cement 
mills  for  10  years,  and  probably  longer;  that 
the  greater  portion  of  this  time  he  was  en- 
gaged In  that  portion  of  the  business  known 
as  "coaling";  that  he  was  thoroughly  familiar 
with  the  duties  of  a  coaler;  that  he  was  em- 
ployed to  work  for  appellant  nnder  a  general 
employment  to  do  whatever  work  was  to  be 
done  about  the  mill;  that  it  was  stipulated  In 
the  contract  of  employment  that  decedent 
should  have  $1^5  per  day  for  work  In  the 
quarryt  and  f  1.76  per  day  for  work  as  coaler; 
that  dxirlng  the  time  he  was  employed  by  ap- 
pellant he  ran  the  steam  drill,  and  drilled, 
sledged,  and  loaded  rock,  headed  barrels,  tied 
sacks,  drew  lime,  and  coaled;  that  during  the 
time  be  worked  for  appellant,  covering  about 
12  montiis,  he  worked  as  coaler  upon  as  many 
as  13  different  periods  of  time,  and  received, 
under  the  contract,  the  stipulated  coaler's 
wages;  that  while  engaged  in  the  work  of 
coaling  the  kilns  he  received  the  injury  from 
which  .he  died;  that  decedent  was  alone  when 
the  accident  occurred.  The  evidence  further 
shows:  That  a  part  of  the  duties  of  the  coaler 
was  to  attend  to  the  drawing  up  of  the  car, 
and  dumping  the  rock  with  which  the  car  was 
loaded  into  the  cement  kilns.  These  kilns 
were  circular  in  shape,  built  of  sheet  Iron,  and 
lined  with  Are  brick,  and  stood  five  in  a  row. 
The  car  loaded  with  rock  reached  the  top  of 
the  kilns  by  means  of  an  incline,  upon  which 
there  was  a  track  for  the  car  to  run,  and  the 
incline  and  track  began  at  the  quarry  near  by, 
and  extended  to  the  top  of,  and  across  and 
over  the  tc^  of,  all  the  cement  kilns.  The 
car,  with  its  load,  was  drawn  up  the  Inclined 
track,  and  over  the  kilns,  by  a  wire  rope  and 
friction  pulley,  controlled  and  operated  by  the 
crusher  feeder  In  the  crusher  room,  situated  a 
short  distance  from  the  kilns.  On  the  top  of 
the  kilns,  and  ext^ding  along  the  track  upon 
which  the  car  ran,  was  a  walkway  for  the  use 
of  the  coaler,  and,  in  the  performance  of  his 
duties.  It  sometimes  became  necessary  for 
him  to  leave  the  walkway  and  cross  the  track. 
That  there  was  a  wire  extending  from  the  top 
of  the  kilns,  where  the  coaler  worked.  Into  the 
crusher  room,  which  connected  with  a  bell 
which  was  used  for  glviog  signals  between  the 
coaler  and  the  crusher  feeder.  That  decedent 
was  acquainted  with  the  manner  and  mode 
of  giving  the  signals,  and  the  effect  of  the 
same.  That  while  decedent  was  upon  the 
track,  and  between  the  end  of  the  car  and  the 
power  (the  car  not  yet  having  been  taken  back 
down  the  Indlne  by  the  horse  power  provided 
therefor  after  the  same  hod  been  unloaded), 
the  signal  was  given  the  crusher  feeder  to  ap- 
ply the  power  to  dmw  up  the  car.  The  power 
was  applied,  and  the  car  already  tip  was 
pulled  off  over  the  end  of  the  track,  and  over 
the  last  kiln  to  the  ground,  thus  striking  de- 


cedent, and  Inflicting  Injuries  from  wUch  ho 
died.  The  evidence  shows  that  decedent  was 
acquainted  with  his  surroundings,  and  If,  as 
the  appellee  claims,  the  machiuery  was  de- 
fective, the  evidence  shows  no  such  defects, 
and  the  defects  claimed  and  pointed  out  in  the 
counsel's  argument  were  certainly  such  as 
were  equally  open  to  the  observation  of  both 
master  and  servant  The  burden  of  proof  ia 
upon  the  servant  to  show  that  he  had  no 
knowledge  of  any  defect  In  the  machinery  or 
appliances  with  which  he  worked.  Railway 
Co.  V.  Wagner  (Ind.  App.)  45  N.  E.  76.  The 
evidence  clearly  sbows  that  the  decedent  was 
working  at  the  time  of  his  death  in  the  regular 
hue  of  his  employment,  and  that  In  doing  such 
work  he  assumed  the  dangers  incident  there- 
to. "The  burden  of  proof  Is  upon  the  servant 
to  show  that  he  had  not  assumed  the  risk  of 
the  danger."  Railway  Co.  v.  Qulnn  (Ind. 
App.)  4A  N.  E.  240.  In  Power  Co.  v.  Murphy. 
115  Ind.  566,  18  N.  E.  30,  Mitchell,  J.,  flays: 
"What  he  [the  master]  especially  engages  is 
that  he  wiU  not  expose  the  employs  to  danger 
which  la  not  obvious,  or  of  which  the  latter 
has  no  knowledge  or  adequate  comprehension, 
and  which  Is  not  reasonably  and  fairly  inci- 
dent to,  and  within  the  wdinary  risks  of,  the 
service  wbldi  be  has  undertaken.  There  is 
another  equail.v  well  settled  principle  correla- 
tive to  the  rules  which  deQne  the  duties  of  the 
employer,  which  holds  the  employ^  to  the 
assumption  of  all  risks  naturally  and  reastm- 
ably  incident  to  the  service  In  which  he  em- 
barka,  so  far  as  the  hazards  of  tbe  service  are 
obvious,  and  within  the  apprehension  of  a  per- 
son of  his  experience  and  understanding." 
And  If  an  employ^  voluntarily  uses  a  defective 
Implement  the  defect  being  alike  open  and 
obvious  to  employe  and  employ^,  the  em- 
ploy6  cannot  maintain  an  action  for  an  In- 
Jury  resulting  from  the  use  of  such  Imple- 
ments. 

Tbe  evidence,  we  think,  also  shows  that  de- 
cedent and  the  crusher  feeder  were  fellow 
servants.  There  was  no  evidence  offered  to 
prov^,  or  tending  to  prove,  that  the  appliances 
used  by  appellant  were  not  such  as  were  com- 
monly used  by  other  mills  of  similar  purpose, 
or  that  the  appliances  could  have  been  r^- 
dered  less  dangerous  In  their  operation.  Nor 
were  there  any  seeming  defects  pointed  out 
that  were  not  equally  open  and  obvious  to  em- 
ployer and  employe.  If  decedent  gave  the 
signal  to  apply  the  power  while  standing  upon 
the  track,  he  was  guilty  of  contributory  negli- 
gence. If  he  gave  the  signal,  and  then  step- 
ped upon  the  track,  he  was  guilty  of  con- 
tributory negligence.  If  his  fellow  savant 
(Bates)  in  the  crusher  room  applied  tbe  power 
without  the  signal,  or  by  a  mistaken  signal, 
decedent's  administrator  cannot  recover,  be- 
cause decedent's  death  would  be  the  residt  of 
the  act  of  a  fellow  servant  It  i»  the  rule  of 
the  supreme  court  of  this  state,  and  of  this 
corfrt  that,  after  the  drcidt  court  has  finally 
passed  upon  the  verdict  of  the  Jury,  all  pre- 
sumptions are  In  Its  favor,  and  this  court  will 
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not  Interfere  unless  it  clearly  appears  that 
substantial  Justice  bas  not  been  done.  In  re- 
versing the  cause,  we  do  no  violence  to  the 
rule.  The  evidence  In  this  cause,  In  our  opin- 
ion, does  not  establish  the  material  averments 
of  either  paragraph  of  the  complaint.  The 
judgment  Is  reversed,  with  instructions  to  sus- 
tain the  motion  for  a  new  trial. 

BLACK.  T.,  was  abs^ 

(1«4  III.  888) 

WILSON  T.  TURNER  et  at* 

(Supreme  Court  of  Illinois.   Nov.  10,  1896.) 

UosBT  Had  asd  Receite»  —Wills—  Absoluts 
OiPT— Void  Limitation  Ovbr. 

1.  Assumpsit  for  money  had  and  recdved  win 
lie  against  persons  to  whom  money  bdonging 
to  the  estate  of  plaintiff's  intestate  has  been 
paid  ova:,  and  who  are  not  justly  mtitled  to  re- 
tain it. 

2.  Testator  bequeathed  to  his  wife  "one-half 
of  all  the  personal  property  •  •  •  not  here- 
inbefore otherwise  disposed  of.  which  I  may 
own  or  have  a  right  to  at  the  time  of  my 
death,"  and,  In  a  subsequrat  clause,  declared 
that  "ail  the  personal  property  hereby  given  my 
said  wife  absoiuteiy,  which  at  her  death  shall 
remain  undisposed  of,"  shall  go  to  her  nephews 
and  nieces.  H^d  that,  as  the  bequest  to  the 
wife  was  absolute,  the  limitation  over  was  TtAd 
for  repugnancy.   55  III.  App.  643,  reversed. 

3.  A  devise  of  real  estate  to  testator's  wife 
for  life,  "she  to  have  ail  the  rents,  issues,  and 

Profits  •  •  •  from  the  time  of  my  death, 
or  and  during  her  natural  life,"  i^ves  her  an 
absolute  property  in  the  rents,  etc.;  and  hence 
a  subsequent  provision  that  whatever  part 
thereof  may  remain  undisposed  of  by  the  widow 
at'  her  death  shall  go  to  others  is  void  for  re* 
pngnancy.   65  lU.  App.  643,  reversed. 

Appeal  from  appellate  court,  Third  district 
Assnmiffllt  by  George  H.  Wilson,  adminis- 
trator of  Nancy  C.  K&at,  deceased,  against 
John  T.  Turner  and  another,  executors  of 
Henry  Kent,  deceased.  A  judgment  for 
plaintiff  was  reversed  by  the  appellate  court 
(see  66  HL  App.  543),  and  plaintiff  appeals. 
Reversed. 

Govert  &  Pape  and  Patton,  Hamilton  & 
Patton,  for  appellant  3.  F.  Carrott,  for  ap- 
pellees. 

CRAIG,  J.  Henry  Kent  died,  tfstate,  In 
Adams  county,  on  the  13th  day  of  August, 
1879.  The  provisions  of  his  will  material 
to  he  considered  In  the  disposition  of  this 
case  are  as  follows:  "Fourth.  After  the  pay- 
ment of  my  said  debt  and  funeral  expenses, 
I  give,  devise,  and  bequeath  unto  my  wife, 
Nancy  0.  Kent,  one-half  of  all  the  personal 
property,  non^,  and  effects,  not  hereinbe- 
fore otherwise  disposed  of,  which  I  may 
own  or  have  a  right  to  at  the  time  of  my 
death.  And  I  also  give,  devise,  and  be- 
queath to  my  said  wife  the  farm  upon  which 
we— my  wife  and  myself— now  reside,  for 
and  during  the  term  of  her  natural  life,  she 
to  have  all  the  rents,  issues,  and  profits 
growing  ont  of  or  arising  from  the  some 

1  Rehearing  denied  January  14,  1897. 


from  the  time  of  my  death,  for  and  during 
her  natural  life,  whether  such  rents,  issues, 
and  profits  arise  from  a  lease  now  made  or 
which  may  hereafter  be  made  by  me  of  said 
farm.  Fifth.  It  is  my  will  that  the  remain- 
der of  the  personal  property,  rights,  and  ef- 
fects of  which  I  may  die  possessed,  not  here- 
inbefore disposed  of,  be  sold  by  my  eiecu- 
tora,  as  soon  as  the  same  can  conveniently 
be  done  after  my  death.  In  the  manner  and 
upon  the  terms  hereinafter  specifled;  and  I 
hereby  give,  devise,  and  bequeath  the  pro- 
ceeds of  such  sale,  after  the  proper  expenses 
thereof  are  paid,  to  my  nephews  and  nieces. 
Sixth.  It  is  my  will  that  all  the  real  estate 
of  which  I  may  die  seised,  as  boob,  as  can 
conveniently  be  done  after  the  death  of  my 
said  wife,  be  sold  by  my  executors,  as  here- 
inafter they  are  directed;  and  I  hereby  au- 
thorize and  empower  my  said  wife,  after  the 
expenses  necessarily  incurred  in  said  sale 
are  paid,  to  dispose  of  one-half  of  the  pro- 
ceeds of  said  sale,  by  will,  as  to  her  may 
seem  best.  The  remaining  half  of  said  pro- 
ceeds of  said  sale  I  give,  devise,  and  be- 
queath to  my  said  nephews  and  nieces.  Sev- 
entb!  In  case  my  said  wife  shall  not  make 
disposition  of  half  of  said  proceeds  of  said 
sale  of  said  real  estate,  as  It  Is  hereinabove 
provided  that  she  may  do,  then  It  is  my  will 
that  said  proceeds  of  said  sale,  so  left  un- 
disposed of,  together  with  all  the  personal 
property  hereby  given  my  said  wife  abso- 
lutely, which  at  her  death  shall  remain  un- 
disposed of,  and  also  all  the  rents,  issues, 
and  profits  of  the  property  hereby  bequeath- 
ed to  her,  undisposed  of  at  the  time  of  her 
death,  to  pass  to  and  be  divided  between  the 
nephews  and  nieces  of  my  said  wife,  name- 
ly: •  And  I  hereby  constitute  John 
T.  Turner  and  Parden  B.  Grover,  both  of 
said  county,  executors  of  this,  my  last  will 
and  testament  hereby  revoking  and  an- 
nulling all  former  wIUs  by  me  made,  and 
ratifying,  publishing,  and  wmflrming  this, 
and  none  others,  to  be  my  last  will  and  tes- 
tament. And  I  hereby  authorize,  empower, 
and  direct  my  said  executors,  as  soon  as 
may  conveniently  be  done  after  my  death,  to 
sell  all  the  personal  property  owned  by  me 
at  the  time  of  my  death,  not  hereinbefore 
specially  bequeathed  to  my  said  wife  and 
the  said  Edward  K.  Bodurtha  and  Henry 
Bodurtha,  such  sale  to  be  made  in  the  man- 
ner and  after  such  advertisement  as  may 
seem  to  my  said  executors  proper  and  ad- 
vantageous, for  the  interests  of  my  said  es- 
tate, and  to  make  distribution  of  the  pro- 
ceeds of  such  sale  as  hereinbefore  provided. 
And  I  further  authorize  and  direct  my  said 
execnttMV,  upon  the  death  of  my  wife,  In 
case  she  shall  survive  me,  or  as  soon  there- 
after as  practicable,  to  sell  the  real  estate  of 
which  I  may  die  seised,  at  public  auction, 
upon  the  homestead  wh«e  I  now  reslide, 
first  giving  such  notice  of  sndi  sale,  by  ad- 
vertisement, in  anch  manner  and  for  such 
time,  as  my  said  executors,  In  the  exercise  of 
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their  best  Judgment,  ehall  deem  best  cal- 
culated to  secure  the  most  advantageous  sale 
of  my  said  real  estate;  said  real  estate  to 
be  offered  in  such  parcels  as  shall  to  my 
said  executors  seem  best  for  the  Interests 
of  all  concerned,  the  payment  or  payments 
for  said  real  estate  so  sold  to  be  made  as 
follows,  to  wit:  One-fourth  of  the  purchase 
money  to  be  paid  cash  In  hand,  and  the  re- 
maining three-fourths  to  be  paid  in  three 
equal  tnstallmenta.  In  one,  two,  and  three 
years,  respectively,  from  the  day  of  such 
sale.  Such  deferred  payments  to  be  secured 
upon  the  real  estate  so  sold,  aad,  when  the 
sale  Is  made,  to  first  pay  out  of  the  proceeds 
thereof  all  the  proper  end  necessary  ex- 
peuses  of  said  sale,  and  then  to  distribute 
one-half  of  the  remainder  of  said  proceeds 
to  my  said  nephews  and  nieces,  as  herein- 
before provided;  and  In  case  my  said  wife 
shall  not  have  disposed  of  the  remainder  of 
said  proceeds,  together  with  the  personal 
property,  rights,  and  effects  of  which  she 
shall  l>ecome  possessed  hereby,  and  the  in- 
crease, rents,  issues,  and  profits  of  property 
hereby  bequeathed  to  her  by  will,  then  it  Is 
my  will  that  the  same  be  divided  and  dis- 
tributed between  the  nephews  and  nieces 
of  my  said  wife  hereinbefore  named,  as  In- 
dicated by  the  provisions  of  this  will,  by  my 
said  executors.  •  In  witness  whereof,  I,  the 
said  Henry  Kent,  have  hereunto  set  my 
hand  and  seal,  this,  the  thirteenth,  day*  of 
January,  A.  D,  1876.    H.  Kent '  [Seal.]" 

Turner  and  Grover  duly  qualified  as  ex- 
ecutors of  the  will.^  They  also,  itrom  the  time 
of  Mr.  Kent's  death,  which  occurred  August 
13,  1878,  acted  as  the  agents  of  his  widow, 
Nancy  G.  Kent  They  ceased  to  be  such 
agents  some  time  in  the  year  1881,  when 
Frederick  J.  White  became  th^r  successor 
In  such 'agency.  In  settling  the  estate,  they 
turned  over  all  moneys  coming  to  Mrs.  Kent 
under  the  will  to  themselves,  as  her  agents. 
On  September  2,  1879,  they  turned  over  to 
themselves,  as  such  agents,  $153.40,  being  a 
part  of  her  widow's  award.  They  also,  with 
Mrs.  Kent's  consent,  sold  the  whole  of  the 
personal  property,  and  turned  over  to  them- 
selves, as  her  agents,  one-half  of  the  proceeds 
of  said  sale,  as  follows:  First  the  sum  of 
?120,  and  then  the  sum  of  ?l,277.27i4,  mak- 
ing In  all  the  sum  of  $1,550.67H-  During 
their  ag&ncy,  they  also  rented  for  Mrs.  Kent 
the  farm  In  which  she  had  a  life  estate,  for 
$1,000  a  year.  Mrs.  Kent  did  not  use  the 
whole  of  the  proceeds  ot  this  rent  and  what- 
ever sum  was  not  expended  by  her  they  re- 
tained, as  her  agents.  In  1891,  Frederick  J, 
White  succeeded  them  as  agent  of  Mrs. 
Kent  At  that  time,  Turner  and  Grover  had 
In  their  possession  moneys  t>eIonging  to  Mrs. 
Kent  amounting  to  ?4,208.38,  which  they 
paid  to  White.  White  acted  as  her  agent  un- 
til the  time  of  her  death,  renting  the  farm 
for  the  same  rent,  of  $1,000  a  year.  At  the 
time  of  her  death,  which  occurred  May  6, 
1883,  be  had  In  hie  hauun,  aa  ber  agen^'  the 


sum  of  $3,573.12.  This  sum  be  paid  to  Gro- 
ver after  Mrs.  Kent's  death,  the  latter  rei.'elv- 
Ing  it  in  his  capacity  as  executor  of  Henry 
Kent,  deceased.  George  H.  Wilson  was  ap- 
pointed administrator  of  the  estate  of  Mrs. 
Kent  and  brought  this,  an  action  of  as- 
sumpsit, against  Turner  and  Grover,  as  ex-' 
ecutors  of  the  estate  of  Henry  Kent,  to  re- 
cover the  moneys  paid  Grover  by  White. 
On  a  trial  of  the  cause  In  the  circuit  court,  a 
Jury  having  been  waived,  the  court  render- 
ed Judgment  In  favor  of  George  H.  M'llson 
for  $1,430,671^.  This  Judgment  on  appeal  lo 
the  appellate  court  was  reversed. 

An  action  for  money  had  and  received  will 
lie  whenever  one  person  has  received  money 
which.  In  Justice,  belongs  to  another,  and 
which,  In  Justice  and  right,  should  be  return- 
ed. In  Allen  v.  Stenger,  74  111.  119,  in  dis- 
cussing this  question,  the  court  said:  "As- 
sumpsit always  lies  to  recover  money  due  on 
simple  contracts.  And  this  kind  of  equita- 
ble action  to  recover  back  money  which 
ought  not,  in  Justice,  to  be  kept  Is  very  bene- 
ficial, and  therefore  much  encouraged.  It 
lies  only  for  money  which,  ex  aequo  et  bono, 
the  defendant  ought  to  refund.  Chit  Cont 
474.  When,  therefore,  according  to  this  rule, 
one  person  obtains  the  money  of  another, 
which  It  is  Inequitable  or  unjust  for  bim  to 
i-etatn,  the  person  entitled  to  It  may  maintain 
an  action  for  money  had  and  received  for  Its 
recovery.  And  It  Is  not  necessary  that  there 
should  be  an  express  promise,  as  the  law  im- 
plies a  promise.  The  scope  of  the  action  has 
been  enlarged  until  it  embraces  a  great  va- 
riety of  cases,  the  usual  test  being:  Does  the 
money,  in  Justice,  belong  to  the  plaintiff,  aad 
has  the  defendant  received  the  money,  and 
should  he,  in  Justice  and  right,  return  It  to 
the  plaintiff?  Under  the  rule  announced.  If 
the  money  paid  over  to  Turner  and  Grover, 
as  executors  of  the  estate  of  Henry  Kent 
deceased,  belonged  to  the  estate  of  Nancy 
G.  Kent,  deceased,  they  had  no  right  to  bold 
the  money,  and  no  good  reason  Is  perceived 
why  the  equitable  action  for  iboney  had 
and  received  was  not  an  appropriate  remedy. 
Whether  the  money  which  White  turned 
over  to  Turner  and  Grover  belonged  to  the 
estate  of  Nancy  C.  Kent  or  to.  the  estate  of 
Henry  Kent  deceased,  depends  upon  the 
construction  to  be  placed  upon  the  will  of 
Henry  Kent.  It  will  be  observed  that  the 
money  in  question,  with  the  exception  of 
$153.40,  which  was  a  part  of  Mrs.  Kent's 
specific  allowance,  consisted  of  money  re- 
ceived from  a  sale  of  one-half  of  the  person- 
al property  of  Henry  Kent  deceased,  and 
from  the  rent  of  the  farm  on  which  Mrs. 
Kent  had  an  estate  for  life.  As  the  rent 
and  the  personal  property  do  not  rest  entire- 
ly upon  the  same  principle,  we  will  consider 
them  separately.  Section  4  of  the  will  de- 
clared: "I  give,  devise,  and  bequeath  unto 
my  wife,  Nancy  C.  Kent  one-half  of  all  tho 
personal  property,  money,  and  effects,  not 
hereinbefore  otherwise  disposed  of*  which  I 
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may  own  or  bare  a  right  to  at  the  time  of 
my  death.  And  I  also  give,  derlae,  and  be- 
queath to  my  Bald  wife  the  farm  upon  which 
we— my  wife  and  myself— now  reside,  for 
and  during  the  term  of  her  natural  life,  she 
to  have  all  the  rente,  Issues,  and  profits 
growing  out  of  or  arising  from  the  same 
from  the  time  of  my  death,  for  and  dnrlng 
her  natural  life,  whether  such  rents,  Issues, 
and  profits  arise  from  a  lease  now  made  or 
which  may  hereafter  be  made  by  me  of  said 
farm."  By  the  sixth  clause,  the  testator  di- 
rected the  sale  of  his  real  estate  after  the 
death  of  his  wife,  and  also  empowered  her 
to  dispose  of  one-half  of  the  proceeds  of  the 
sale  by  will.  Olanae  7  of  the  will  declares: 
"Seventh,  tn  case  my  said  wife  shall  not 
make  disposition  of  half  of  said  proceeds 
of  said  sale  of  said  real  estate,  as  It  Is  here- 
inabove provided  that  she  may  do,  then  It 
Is  my  wilt  that  said  proceeds  of  said  sale, 
80  left  undisposed  of,  together  with  all  the 
personal  property  hereby  given  my  said  wife 
absolutely,  which  at  her  death  shall  remain 
undisposed  of,  and  also  all  the  rents,  Issues, 
and  profits  of  the  property  hereby  bequeath- 
ed to  her,  undisposed  of  at  the  time  of  her 
death,  pass  to  and  be  divided  between  the 
nephews  and  nieces  of  my  said  wife,  name- 
ly: *  •  •."  The  last  clause  of  .the  will  di- 
rects the  executors  to  divide  the  remainder 
of  the  personal  property,  which  shall  not 
have  been  disposed  of  by  Nancy  C.  Kent, 
among  his  nephews  and  nieces.  The  lan- 
guage of  the  fourth  clause  of  the  will  is 
plain  and  unambiguous,  and  there  can  be 
no  question  or  doubt  In  regard  to  the  fact 
that  one-half  of  the  personal  property  owned 
the  testator  was  willed  absolutely  to  Nan- 
cy  C.  Kent  The  clause  contains  no  condition, 
reservatltm,  or  restriction,  but  In  absolute 
terms  the  property  Is  devised.  More  explicit 
language  could  not  have  been  selected  by 
the  testator  to  manifest  an  Intention  to  con- 
fer upon  and  vest  his  wife  with  an  abso- 
lute ownership  of  the  personal  property  nam- 
ed in  the  fourth  clause  of  the  will.  That 
the  testator  Intended  to  make  an  absolute 
gift  to  his  wife  Is  confirmed  by  the  language 
found  In  the  seventh  clause,  aa  follows:  "To- 
gether with  all  the  personal  property  here- 
by given  my  said  wife  absolutely."  The  tes- 
tator not  only  made  an  absolute  gift,  but,  in 
a  subsequent  part  of  the  will,  declared  that 
the  gift  was  absolute.  The  gift  being  abso- 
lute, did  the  condition  named  In  the  seventh 
clause,  that  the  property  undisposed  of 
should  be  divided  among  the  nephews  and 
nieces,  have  any  effect  upon  It? 

In  a  case  of  this  character,  we  think,  the 
law  Is  well  settled  that  the  gift  over  is  void. 
In  2  Williams,  Bx'rs  (7th  Am.  Ed.)  p.  1131, 
the  rule  is  stated  as  follows:  "Another  In- 
stance of  a  repugnant,  and  therefore  void, 
condition,  may  be  found  In  the  doctrine  that 
If  there  Is  an  absolute  bequest  of  property, 
with  a  proviso  that.  If  the  legatee  dies  with- 
out harli^  disposed  of  It  by  wUl  or  other- 


wise, bis  lnt»est  In  It  shall  cease,  and  It 
shall  go  over  to  another,  the  gift  over  is  void, 
and  the  legacy  absolute."  The  rule  Is  the 
same  In  regard  to  both  real  and  personal 
property.  If  either  is  given  absolutely,  the 
limitation  over  Is  void.  In  2  Jarm.  Wills  (5th 
Am.  Ed.)  p.  629,  note  19,  It  Is  said:  "And,  In 
general,  a  ^ft  over,  by  remainder  or  other- 
wise, after  an  absolute  legacy  or  a  devise  In 
fee,  of  whatever  may  remain  If  the  first  leg- 
atee or  devisee  die  without  having  disposed 
of  It,  is  repugnant  to  the  nature  of  the  estate 
or  Interest  first  given,  and  void."  The  same 
rule  Is  laid  down  In  Massachusetts.  Ide  v. 
Ide,  5  Mass.  500;  GIfford  v.  Cboate,  100  Mass. 
346.  To  the  same  effect  is  Jackson  v.  Robins, 
16  Johns.  587,  where  the  court  said:  "And 
we  may  lay  it  down  as  an  Incontrovertible 
rule  that  where  an  estate  la  given  to  a  per- 
son generally  or  indefinitely,  with  a  power 
of  disposition,  It  carries  a  fee;  and  the  only 
exception  to  the  rule  Is  where  the  testator 
gives  to  the  first  taker  an  estate  for  life  only, 
by  certain  and  express  words,  and  annexes 
to  it  a  power  of  disposal.  In  that  particular 
and  special  case  the  devisee  for  life  will  not 
take  an  estate  In  fee,  notwithstanding  the 
distinct  and  naked  gift  of  a  power  of  dispo- 
sition or  reversion.  This  distinction  Is  care- 
fully marked  and  settled  In  the  cases."  See, 
also.  Van  Home  v.  Oampbetl,  100  N.  T.  287. 
3  N.  B.  816,  771.  To  the  same  effect  are 
cases  in  Maine.  Jones  v.  Bacon,  68  Me.  34; 
Pickering  v.  Laugdon,  22  Me.  413;  Ramsdell 
V.  Ramsdell,  21  Me.  288.  The  same  rule  has 
been  declared  In  Iowa.  .Thus,  in  Rona  v. 
Meier,  47  Iowa,  610,  the  court  says:  "It  Is 
fully  settled  by  authority  that  If  the  first 
taker  has  the  power,  by  the  terms  of  the 
will,  to  dispose  of  the  property,  he  must  be 
considered  the  absolute  owner,  and  any  lim- 
itation over  Is  void  for  repugnancy."  In  re 
Burbank's  WUl,  69  Iowa,  878,  28  N.  W.  64a 
In  McKenzle's  Appeal,  41  Oonn.  607,  where  a 
testator  gave  his  widow  certain  real  estate,and 
provided  that,  If  any  remained  at  her  death, 
it  should  be  divided  equally  among  "my  chil- 
dren then  living,"  the  court  held  that  an  ab- 
solute power  of  disposal  was  given  to  the 
widow,  and  that  the  gift  over  was  void.  See', 
also,  State  v.  .Smith,  62  (^onn.  5^  In  Wolfer 
v.  Hemmer,  144  111.  654,  33  N.  E.  751,  in  dis- 
cussion of  the  question,  it  was,  among  other 
things,  said:  "It  Is  clear,  then,  that,  the  fee 
being  devised  to  the  wife  by  the  express 
terms  of  the  first  clause,  a  devise  over,  as  Is 
claimed  by  the  second,  could  only  take  place 
as  an  executory  devise.  But,  as  Is  said  In  2 
Redf.  WIUs,  p.  277:  'It  is  a  settled  rule  of 
American  as  well  as  English  law  that  when 
the  first  devisee  has  the  absolute  right  to  dis- 
pose of  the  property  In  his  own  unlimited 
discretion,  and  not  a  mere  power  of  appoint- 
ment among  certain  specified  persons  or 
classes,  an  estate  over  Is  void,  as  being  in- 
consistent with  the  first  gift*  "  After  recit- 
ing the  same  rule  established  In  Kent's  Com- 
mentaries, the  court  said:  "Numerous  .ded- 
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Blona  might  be  cited  approriog  and  following 
this  rule,  and  onr  attention  has  been  called 
to  none  to  the  contrair.  It  has  been  express- 
ly recognized  hj  the  court  lu  Falrman  t. 
Beal,  14  lU.  244;  Welsch  t.  Bank,  94  IlL  203; 
HamlJn  t.  Exprees  Co..  107  lU.  448.  See, 
also,  20  Am.  &  iSng.  Enc  Law,  955,  and 
numerous  cases  there  cited.  More  compre- 
hensive language  to  confer  an  tmllmlted  dls- 
fxetlonary  power  of  disposition  could  not  be 
commanded  than  was  used  by  the  testator  In 
the  second  clause  of  this  will.  The  wife  Is 
given  'full  power  to  sell,  mortgage,  exchange, 
Invest,  and  reinvest  the  same  In  ^e  same 
manner  I  [the  testator]  might  do  If  living, 
and  to  distribute  the  same,  by  gift  or  other- 
wise, among  my  children  at  any  time  during 
her  life,  as  to  her  shall  seem  well  and  proper, 
and  to  appoint  the  same  among  my  children 
by  will  after  her  decease,  according  to  her 
own  judgment  and  discretion.'  The  devise 
over  would  therefore,  under  the  foregoing 
authorities,  be  void,  however  clearly  express- 
ed." In  HamUn  v.  Express  Ck>.,  107  lU.  448, 
the  court  says:  "The  doctrine  relied  upon  by 
counsel  tor  plalntifr  In  error,  tbat,  where 
there  Is  a  devise  of  an  unlimited  power  of 
dispMlttoD  of  an  estate  In  sucSi  manner  as 
the  devisee  may  think  fit,  a  limitation  over 
Is  inoperative  and  lold,  by  reason  of  Its  re- 
pugnance to  the  principal  devise.  Is  not  con- 
troverted by  counsel  for  defendant  In  error, 
and  Is  undoubtedly  well  established."  In 
Welsch  T.  Bank,  94  111.  203,  the  court  says: 
"We  fully  reco^lze  the  doctrine  that  where, 
by  the  terms  of  a  will,  there  la  given  to  one 
an  unlimited  power  of  selUng  or  otherwise 
disposing  of  an  estate  In  such  mannw  as  the 
devisee  may  think  fit,  a  limitation  over  la  In- 
operative and  void*  by  reason  oit  Its  rqtug- 
nance  to  the  principal  devise."  We  do  not 
think  this  case  can  be  controlled, by  Bergan 
T.  GahlU,  66  HI.  160,  dted  In  the  brief,  as  In 
that  case  tliere  was  not  an  absolute  pvww  of 
disposition  In  the  party  to  whom  the  prop- 
erty was  first  devised.  Here  there  was  an 
absolute  de^se  ot  the  personal  property  to 
the  wlfe^  and  the  limitation  over  In  a  subse- 
quent elanrc  of  tiie  wlU  was  lnoi>enitlTe  and 
Told.  This  ease  la  also  dlstlngtilsbable  from 
the  case  <a  Olorer  t.  Oond^  (opinion  filed 
this  term)  46  K.  B.  178,  because  In  that  case 
the  will  conferred  no  power  of  disposition 
npon  the  first  taker,  while  here  the  first  taker 
had  absolute  power  of  dlspoMtlon. 

The  pnly  remaining  question  relates  to  the 
rents.  Issues,  and  profits  arising  fkom  the 
form.  The  fourth  clause  of  the  will,  as  has 
heretofore  been  seen,  declares:  **And  I  also 
gtre,  devise  and  bequeath  to  my  said  wife 
Hie  farm  opim  which  we-^y  wife  and  my- 
self—now  reside,  for  and  during  the  term  of 
her  natural  life,  she  to  have  all  the  rents, 
tssnes,  and  profits  growing  out  of  or  arising 
trom  the  same  fnun  the  time  of  my  death, 
t<a  and  during  hes  natural  llf&"  The  last 
part  of  clause  7otthe  will  provides  that  all 


the  personal  property  devised  to  his  wife 
which  at  her  death  shall'remaln  undisposed 
of.  and  also  all  the  rents.  Issues,  and  profits 
of  the  property  bequeathed  to  her,  at  the 
time  of  her  death,  pass  to  and  be  divided  be- 
tween the  nephews  and  nieces  of  his  wife. 
Under  the  will,  the  wife  took  a  life  estate 
In  the  farm,  and  the  life  estate  would  carry 
with  it  all  rents  and  profits  arising  from  the 
farm  during  the  existence  of  the  estate. 
Whatever  rents  the  wife  received  from  the 
farm  became  and  were  her  absolute  property, 
which  she  was  at  liberty  to  dispose  of  as  she 
pleased.  The  property  having  been  given  to 
her  coupled  with  the  power  to  dispose  of  it  as 
she  saw  proper,  the  condition  imposed  by  the 
last  part  of  clause  7,  inconsistent  with  and  re- 
pugnant to  the  gift,  was  void.  By  the  imita- 
tion over,  the  testator  undertook  to  take 
away  the  absolute  property  in  the  rents 
which  had  been  conferred  on  the -wife  by  a 
preceding  clause  in  the  will.  That  conld  not 
be  done.  Upon  the  absolute  transfer  of  an 
estate,  the  grantor  cannot,  by  any  restric- 
tions or  limitations  contained  in  the  instru- 
ment of  transfer,  defeat  or  annul  the  legal 
consequences  which  the  law  annexes  to  the 
estate  thus  transferred.  Stelb  v.  Whitehead, 
111  III.  249.  2  Williams.  Ex'rs  (7th  Am.  Ed.) 
p.  1129,  lays  down  the  rule  as  follows: 
"Among  Ill^al  conditions  subsequent  may  be 
classed  such  as  are  repugnant.  'I  find  it  laid 
down  as  a  rule  long  ago  established,'  said 
Ixtrd  Alvanley  In  Bradley  v.  Peixoto  [3  Ves. 
325],  'that  where  a  gift  is  with  a  condition  In- 
consistent with  and  repugntint  to  such  gift, 
the  condition  Is  wholly  void.'  •  •  •  If  prop- 
erty,' says  Lord  Eldon  In  Brandon  v.  Robin- 
son [18  Yes.  433],  'Is  given  to  a  man  tor  his 
life,  the  donor  cannot  take  away  the  Inci- 
dents to  a  life  estate.'  "  The  same  rule  Is 
laid  down  In  2  Woerner,  Adm'n,  p.  9S4:  **▲ 
condition  which  Is  Inconsistent  witii  the  es- 
tate to  which  It  Is  attached  is  void,  and  the 
estate  devised  or  bequeathed  passes  abso- 
lutely." Likewise,  In  2  Jann.  Wills  (4th  Am. 
Bd.)  p.  627:  "Conditions  that  are  repugnant 
to  the  estate  are  absolutely  void.  Thus,  If  a 
testator,  after  giving  ui  estate  Id  te%  pro- 
ceeds to  qualify  the  devise  a  proviso  or 
condition  which  Is  of  such  a  nature  as  to  be 
Incompatible  with  the  absolute  dominion  or 
ownership,  the  condition  Is  nugatory,  and  the 
estate  absolnte,"  etc.  The  doctrine  Is  enun- 
ciated in  2  Bedf.  Wills  (2d  Bd.)  287:  **It 
aeenu  to  be  a  universal  role  tiiat,  where  con- 
dltkms  are  repiqrnant  to  the  estate  to  which 
they  are  annexed,  tiiey  are  al»olutely  void." 

We  think,  nn&er  the  anthorittea.  It  Is  clear 
tliat  the  win  gave  to  the  wife  an  absolute  es- 
tate In  the  personal  property  and  the  rents  ef 
the  farm,  and  npon  her  death  whatever  re- 
malned  of  the  proceeds  of  either  belonged  to 
her  estate.  The  jnd^ent  of  the  M>pellate 
court  will  be  reversed.  The  judgment  of  the 
circuit  court  will  also  be  reversed,  for  the  rea- 
son It  was  too  smalL   The  cause  will  be  ru- 


Digitized  by  Google 


824 


45  NOBTHEASTBBN  BEPOBTEB. 


maodea  to  the  drcaU  comt  toe  anotbw  trial  In 
conf ormltr  to  tbls  opinion. 


PEOPLB  ex  rel.  OANTBELL     ST.  LOtTIS, 
A.  &  T.  H.  B.  CO.i 
(SnpreoM  Gottrt  of  Illinois.    Jan.  17,  1898.) 

MUIDAHm— BAILBOAD  —  DcTT  TO  OPBRATB  Pl.S- 
BEVOEK  TkATH. 

1.  Mandnmns  will  lie  to  compd  a  railroad  to 
nin  a  passenger  train. 

2.  A'  railroad  companr  rnnning  through  three 
couatics,  having  n  population  each  of  from  17.- 
000  to  10,000  inbabitants,  and  eight  towna, 
ranging  in  population  from  200  to  6,000,  the 
conntr?  being  tributary  to  St  Louis,  aboam  be 
required  to  run  a  daily  passenger  train.  The 
running  of  a  passenger  coach  attached  to  a 
freijrht  train  l8  not  a  compliance  with  its  duty 
to  the  public,  where  the  reTenoee  of  the  com- 
pany are  snffieient  to  pay  the  operatiDg  expenses 
of  a  separate  train  for  passengers. 

3.  Where  a  railroad  compauy  operates  Its 
main  line  and  branches  (mere  feeaore  of  the 
main  line)  as  one  road,  without  attempting  to 
keep  separate  accounts  of  each,  in  determining 
whether  Its  revenue  is  sufficient  to  require  the 
company  to  run  a  passenger  train  on  one  of  the 
leased  branches,  the  revenue  of  the  system  as  a 
whole  im  to  be  considered,  and  not  merely  the 
business  over  sucli  leased  line. 

4.  In  estimating  the  liabilities  of  a  railroad 
company  to  determine  whether  Ito  revenues  are 
snfficieot  to  require  it  to  run  a  separate  train 
for  passengers,  preferred  stock  is  not  to  be  C(ki- 
■Idned  as  a  debt. 

Appeal  from  drcalt  court  Franklin  oonntri 
A.  K.  Vlckers,  Judge. 

Petition  on  the'  relation  of  WllUam  8.  Can- 
treU  against  the  Bt  Louis,  Alton  ft  Terr© 
Haato  Ballroad  Oon^any.  From  a  judgment 
for  defendant,  relator  appeals.  Rerosed. 

This  la  a  petition  for  a  writ  of  mandamus 
In  Its  amended  form,  presented  In  the  name 
of  the  people  of  the  state  of  Illinois,  at  the  re- 
lation of  William  S.  Cantrelt,  a  citizen  and 
property  owner  of  Benton,  Franklin  county, 
HL,  as  the  patron  of  the  defendant  railroad 
company,  the  prayetf  of  which  petition  Is  as 
follows:  "That  a  writ  of  mandamus  \>e  Is- 
snM,  delivered  to  the  St  Louis,  Alton  &  Terre 
Haute  Railroad  Company,  commanding  It  to 
cause  to  be  famished,  placed,  run,  and  operat- 
ed on  said  railroad,  extending  from  Eldorado 
to  Dnquoln,  a  dally  (Sundays  excepted)  pa»- 
senpTcr  train,  each  way,  suitable  and  auffldent 
to  carry  all  passengers,  vlth  their  necessary 
bagsage.  In  comfortable  and  reasonable  (»• 
curity,  and  at  a  reasonable  speed,  and  to 
operate  said  line  of  railroad  from  East  St. 
Louis  to  Eldorado  as  a  continuous  line;  and 
that,  upon  final  hearing  hereof,  such  further 
order  be  made  in  Hie  premises  as  to  the  court 
shall  seem  meet  and  proper."  The  petition 
was  answered  by  the  respondent  railroad 
company.  A  replication  was  filed  to  the  an- 
swer, except  as  to  cm  paragraph  thereof  which 
was  demurred  to,  and  the  demurrer  snstained. 
A-  Jury  waa  waived,  and  the  cause  submitted 


a  Behearlng  denied  January  18, 1807. 


l^^  agreement  for  trial  before  fhe  drcult 
Judge  without  a  Jury.  The  trial  Judge  ren- 
dered Judgment  refusing  the  prayer  of  the 
petition,  and  Jlsnilsslng  the  same,  from  which 
Judgment  the  present  appeal  la  prosecuted.  A 
large  amount  of  testimony,  oral  and  documen- 
tary, was  introduced  upon  the  hearing.  Includ- 
ing reports  of  the  respondent  company  to  the 
railroad  and  warehouse  commissioners,  the 
charter  of  the  BelleTlUe  &  Eldorado  Railroad 
CJompany  (as  found  on  pag^  485,  486,  and 
487  of  the  I'rlvate  Laws  of  18G1),  and  the 
lease  executed  by  the  Belleville  &  Eldorado 
Raili-oad  Company  to  the  respondeht  In  1880. 
Tlie  petition  avers  that  the  railroad  of  the 
Belleville  &  Eldorado  Railroad  Company  Is 
the  only  railroad  In  Franklin  county,  and  also 
contains  the  following  av«:menta:  "That  on 
or  about  December  1,  1893,  numerous  citizens 
of  said  towns  of  Benton,  Eldorado,  Christo- 
pher, Mulkej-town,  Thompson viUe.  and  other 
towns  along  said  line  of  railroad,  presented 
petitions  to  the  said  mllroad  and  warehouse 
commission  of  the  state  of  lUinoia,  complain- 
ing of  the  train  service  on  said  railroad  ex- 
tending from  Eldorado  to  Duquoin,  and  set- 
ting forth  the  alleged  facts  relating  thereto, 
and  asking  said  commission  to  take  cogni- 
zance of  their  complaint,  and  by  appropriate 
order  or  orders,  or  by  appropriate  suit  or  suits, 
compel  the  said  St  Louis,  Alton  &  Terre 
Haute  Ballroad  Company  to  run  its  trains 
through  from  St.  Louis  to  Eldorado  as  one 
continuous  line,  and  run  a  daily  through  pas- 
senger train,  with  appropriate  connections 
with  other  trains  at  Duquoin  and  Eldorado, 
and  ^re  the  public  such  further  relief  In  the 
way  of  train  service  on  said  railroad  as  Jus- 
tice and  right  demand.  That  thereupon  said 
commission  gave  notice  to  said  railroad  com- 
pany of  the  presentation  of  said  petition,  and 
such  action  was  thereupon  afterwards  taken 
and  had  by  said  commission  that  on  January 
9  and  10,  1894,  a  hearing  was  had  at  Benton 
on  said  petition,  at  which  time  and  place  said 
railroad  company  was  presput  and  represent- 
ed by  Its  president,  Hon.,  George  W.  Parker, 
and  Its  counsel,  F.  SI.  Youngblood.  and  said 
petitioners  were  represented  by  Hons.  CJ.  H. 
layman  and  D.  R.  Webb;  and  thereupon,  aft- 
er hearing  am]  considering  the  evidence  In- 
troduced by  the  petitioners  and  said  company, 
the  said  commission  made  and  promulgated 
the  following  order  or  recommendatlbn  In  the 
premises,  to  wit:  "We  therefore  recommend 
to  yon,  the  St  Louis,  Alton  &  Terre  Haute 
Railroad  Company,  that  you.  without  delay, 
cause  to  be  placed  and  <^ratcd  on  the  Belle- 
Tllle  &  Eldorado  Division  of  your  road.  In  ad- 
dition to  the  mixed  train  now  being  operated 
by  you  on  said  line,  a  daily  passenger  train, 
suitable  and  sufllclcnt  to  carry  all  passengers 
with  their  necessary  baggage,  In  cmnfort  and 
security,  and  at  a  reasonable  speed,  and  that 
yon  operate  your  said  railroad  from  East  Bt 
Louis  to  Eldorado  as  a  continuous  line,  so 
that  persons  desiring  to  leave  Eldorado  and 
Intermediate  points  in  the  morning  at  ea<^ 
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day  (Snnday  excepted)  may  be  able  to  go  on 
said  railroad  to  East  St.  Louis,  and  return  the 
same  day.'  That  said  St.  Louis,  Alton  & 
Terre  Haute  Ualli-oad  Company  has  wholly 
negtected  to  comply  with  said  order,  or  fol< 
low  sfUd  recommendation,  but,  on  the  con- 
trary, refnaes  to  comply  therewitb,  and  yet 
continues  to  rtm  Its  said  train  as  before,  and 
still  falls  to  accommodatf  the  traveling  pub- 
lic." Such  other  facts,  set  up  in  the  plead* 
lugs  and  developed  by  the  proofs,  as  are 
necessary  to  an  understanding  of  the  ques- 
tions Invotved,  are  sufficiently  stated  In  the 
opinion. 

M.  T.  Moloney,  Atty.  Gen.,  H.  J.  Hamlin, 
and  A.  W.  O'Hara,  for  appellant  J.  H. 
Uulkey  and  F.  M.  Youngblood,  for  appellee^ 

MAOBUDER,  3.  (after  stating  the  facts). 
The  main  question  in  this  case  is  whether 
a  railroad  company  can  be  compelled  by 
mandamus  to  run  a  passenger  train.  The 
appellee  opuutes  about  50  miles  of  railroad 
running  from  Duquoin  easterly  to  Eldorado, 
which  it  leased  In  1880,  for  985  years,  from 
the  BelleTliie  &  Eldorado  Railroad  Company; 
and  It  Is  conceded  that  It  runs  no  passenger 
train— that  Is,  no  train  for  passenger  serrlce, 
exclustvely-— oyer  this  distance  of  60  miles, 
between  Duquola  and  Eldorado.  On  Sun- 
day and  Monday  evenings,  a  train  consisting 
of  a  baggage  car  and  one  passenger  coach 
runs  from  Duquoin  easterly  to  Benton,  about 
18  miles,  returning  from  Benton  to  Duquoin 
the  next  morning,  about  4  o'clock;  but  the 
only  train  which  runs  the  whole  length  of 
the  branch  road,  between  Duquoin  and  El- 
dorado, is  what  Is  called  a  "mixed  train," 
consisting  of  coal,  stock,  and  freight  cars,  to 
which  are  attached  a  combination  car  and 
passenger  coach.  This  mixed  train  leaves 
Duquoin  daily  at  11  o'clock  a.  m.  for  El- 
dorado, and,  returning  In  the  afternoon,  ar- 
rives at  Duquoin  at  7:10  p.  m.  Appellee 
runs  through  trains  from  St.  Louis,  by  way 
of  Belleville,  to  Duquoin;  but  the  mixed 
train  In  question  does  not  connect  at  Du- 
quoin with  any  of  the  passenger  trains  run 
by  appellee  from  Duquoin  to  St  Louis,  nor 
at  Eldorado  with  any  of  the  trains  upon 
the  Cairo  Division  of  the  Cleveland,  Cincin- 
nati, Chicago  &  St  Louis  Railroad,  or  the 
Shawneetown  Branch  of  the  Louisville  & 
Nashville  Railroad.  Passengers  for  St.  Louis, 
or  points  west  of  Duquoin,  must  remain  over 
night  at  Duquoin,  and  take  the  train  next 
morning,  at  4:50  o'clock.  This  mixed  train 
carries  freight  express,  baggage,  stock, 
mall,  antl  passengers.  On  account  of  the 
frpiffht  carried  and  bandied.  It  la  a  slow 
train,  being  often  behind  its  schedule  time 
from  20  minutes  to  3  hours.  During  the 
busy  shipping  season,  it  often  has  to  be  cut 
in  two  on  the  grades,  one  part  going  for- 
ward to  a  switch,  and  returning  for  the  bal- 
ance of  the  train,  including  the  passenger 
coach.   At  Eldorado  the  entire  train  Is  often 


pushed  in  front  of  the  engine  down  to  the 
depot  When  the  mixed  train  goes  east,  the 
passenger  coach,  which  is  used  by  all  classes 
of  passengers,  both  ladles  and  gentlemen,  Is 
between  the  freight  cars  and  the  combina- 
tion coach.  The  mixed  train  has  two  brake- 
men,  is  operated  by  hand  brakes,  and  has 
no  air  brakes.  The  regular  passenger  trains 
on  the  other  parts  of  the  road  are  equipped 
with  air  brakes  operated  from  the  engine. 
The  roadbed  is  a  dirt  ballast,  and  the  pas- 
senger car  on  the  mixed  train  is  dirtier  and 
dustier  than  the  passenger  cars  on  tiie  west 
end  of  the  road.  There  is  often  on  odor 
from  the  stock  cai*s  ahead  of  the  passenger 
coach.  '  It  is  bad  for  ladles  and  children. 
The  stock  cars  are  frequently  filthy  and  of- 
fensive, from  the  manure  In  ^:hem.  The 
train  is  often  delayed  at  the  station,  to  take 
on  and  deliver  freight  It  is  subject  to 
jars  that  stagger  the  passengers.  Much 
switching  Is  done,  and,  when  switching  is 
done  at  a  station,  the  passenger  coach  is 
usually  uncoupled;  and  passengers  must 
wait  while  the  cars  are  loaded  with  stock, 
cattle,  and  hogs,  and  are  often  Inconven- 
ienced by  the  gang  planks  thrown  out  The 
country  through  which  the  mixed  train  pass- 
es Is  a  farming  country,  and  well  settled. 
The  products  shipped  are  mostly  grain,  mill 
products,  and  live  stock,  and  the  freight 
distributed  along  the  line  la  merchandise. 
St  Louis  seems  to  be  the  commercial  cen- 
ter for  that  part  of  the  state.  Of  the  coun- 
ties through  which  the  mixed  train  runs. 
Franklin  county  has  a  population  of  17,138. 
Perry  county  17,259,  SaUne  county  19,342; 
and,  of  the  towns  along  the  line  of  the  road, 
Duquoin  has  a  population  of  about  5,000, 
Benton  1,200,  Eldorado  2,000,  Galatia  SfXy, 
Thompsonville  500,  Raleigh  500,  Christopher 
200,  Mulkeytown  200.  Improved  lands  in 
that  section  are  worth  from  $20  to  ?50  per 
acre.  Such  being  the  character  of  the  mixed 
train,  and  such  being  the  character  and  pop- 
ulation of  the  territory  through  which  the 
mixed  train  runs,  ought  the  appellee  to  be  re- 
quired to  furnish  the  people  with  a  passeuger 
train?  The  question  Is  not  whether  appellee 
should  run  more  thau  one  train,  but  the  ques- 
tion Is  whether  it  does  all  that  It  Is  required 
to  do  when  it  tuqb  a  passenger  coach  at- 
tached to  a  freight  ti*aln,  or  whether  It  Is  its 
duty  to  run  one  or  more  passenger  coaches, 
separate  and  disconnected  from  freight  cars, 
for  the  accommodation  of  passengers  only, 
and  not  of  passengers  in  connection  with 
shippers. 

When  it  Is  sought  by  mandamus  to  com- 
pel a  railroad  company  to  do  any  act  in  rela- 
tion to  the  equipment  and  iH^cmtion  of  its 
road,  the  courts,  as  a  general  rule,  will  not 
Interfere  with*  Its  management  of  its  rail- 
way in  these  respects,  except  where  the  act 
sought  to  be  enforced  Is  specific,  and  the 
right  to  Its  performance  in  the  manner  pro- 
posed is  clear  and  undoubted.  People  v.  Chi- 
cago &  A.  B.  Co..  130  lU.  17fi^  22  M.  E.  857. 


Digitized  by  Google 


826 


4S  NORTHEASTERN  BEPORTBB. 


OIL 


Whetber  or  not  tbe  people  are  here  entttled 
to  rdteC  mandamus  aealnst  the  appellee 
ctnnpaiiy  most  be  determined  by  the  answer 
to  the  inqolry  whetber  tbe  act  wugbt  to  be 
mforced  Is  specific,  and  whether  the  right 
to  a  performance  of  that  act  Is  clear  and  vu- 
doubted.  There  can  be  no  donbt  about  the 
clear  legal  duty  <rf  the  appellee  to  operate 
the  railroad  from  Dnqnoln  to  Eldorado,  leased 
by  It  from  the  Belleville  &  Eldorado  RaU- 
road  Company.  The  act  of  Pebruary  12, 
1856,  to  enable  railroad  omipanles  to  oiter 
Into  corporate  contracts,  and  to  borrow 
money,  authorized  railroad  c(nni«nle8  organ- 
ised under  tbe  laws  of  nihiols  to  make  con- 
tracts and  arrangements  with  each  other,  and 
with  railroad  corjwrations  of  other  states,  for 
leasing  or  numlng  Qmlr  roads,  or  any  part 
thereof.  2  Starr  &  O.  Ann.  St  p.  1921.  In 
case  at  a  lease  by  one  railroad  company  to 
another,  the  lessee  assumes  the  rigbts,  fran- 
chises, and  obligations  contained  in  the  char- 
ter of  the  lessor,  and  must  conform  to  the  re- 
qnlrement  of  said  chartor.  1  Bor.  B.  B, 
p.  610;  10  Am.  &  Eng.  Enc.  Law,  jt.  887. 
"And,  when  one  company  leases  Ite  road  to 
another,  the  lessee  must,  In  operating  it,  be 
goTemed  by  tbe  cbarter  of  the  lessor."  Olty 
of  Chicago  T.  Brans,  24  HL  62.  When,  there- 
fore, tbe  appellee  leased  the  road  in  ques- 
tion from  tbe  Bellerille  &  Eldorado  BaJIroad 
Company,  It  assumed  the  CAiarter  obUgatlMis 
of  the  lattw  company,  and  agreed  to  confoRn 
to  Ito  cbarter  reqnlrements.  Section  1  of  the 
act  to  incorporate  the  BelleTlUe  &  sadcnrado 
Railroad  Ocmipany,  In  focoe  Feteuary  22, 
1861,  declares  that  the  company  "shall  pos- 
sess all  the  powers  •  •  •  necessary  to 
carry  Into  ^ect  the  objecte  and  purposes 
(tf  this  act,  whi^  is  to  lay  out,  build,  con- 
struct, eaolpt  complete,  and  continue  In  oper- 
ation a  railroad  from  BelleTllle,  In  St  Glair 
county,  by  way  of  Benton,  In  Franklin  coun- 
ty, and  Oalatia  and  Raleigh,  and  to  Eldorado, 
in  Saline  county;  *  *  •  and  they  may 
make  connections  with  any  railroad  on  the 
line,  wat  either  terminus,  on  such  terms  as 
may  be  mutually  agreed  upon  between  the 
parties."  PriT.  Laws  IIL  1861,  p.  4S5.  Sec- 
tion 4  of  the  act  proTides  tharC  "said  company 
shall  have  poww,  when.  In  their  discretion, 
they  have  a  sufficient  amomit  of  cairftal  stock 
subscribed,  to  proceed  to  lay  oat,  locate,  con- 
struct, build,  equip  complete  and  (^erate  tb^r 
load."  Id.  p.  486.  It  wiU  be  noticed  that 
the  charter  of  the  BellerlUe  &  EOdorado  Ball- 
road  Company  provides  tor  the  construction, 
equipment,  and  operatira  of  a  railroad  "from 
Belleville,  In  St  Glair  comity,  by  way  of  Ben- 
ton, in  Franklin  county,  and  Oalatia  and 
Raleigh,  and  to  Eldorado,  in  Saline  county." 
As  matter  of  fact,  however,  tjie  Belleville  Sc 
Eldorado  BaUroad  Company  never  construct- 
ed a  road  from  Belleville  to  Eldoiado.  It 
constructed  a  road  about  50  miles  long,  from 
Eldorado  to  Duqudn,  In  Ferry  county,  the 
lattor  place  being  distant  more  than  56  miles 
from  BellevlDe;  and  as  soon  as  the  road  be- 


tween Duquoln  and  Eldorado  was  finished, 
and  on  July  1,  1880,  It  leased  the  i&Uex  road 
to  appellee.  At  that  time,  appellee  owned 
and  operated  a  railroad  running  from  East  St. 
Louis,  opposite  St.  Louis,  to  BeHevllle,  a  dis- 
tance of  a  llttte  more  than  14  miles,  and,  prior 
to  that  time,  had  leased  for  a  long  term  of 
years  the  railroad  of  the  BeilevlUe  &  South- 
em  Illinois  Railroad  Company,  running  from 
Belleville  to  Duquoin,  and  was  then  c^«rating 
entire  line  from  East  St  Loula  to  Dn- 
qnoln as  one  road,  commonly  known  as  tbe 
"Cairo  Short  Line.**  The  lease  made  on  July 
1, 1860,  by  the  Belleville  &  Eldorado  Railroad 
Company  to  appellee,  recites  tbe  ownership 
by  appellee  of  the  road  from  East  St  Louis 
to  Belleville,  and  Ite  lease  of  the  road  from 
Belleville  to  Duquoln,  and  Ite  opaation  of  tbe 
two  as  one  line,  and  also  recites  the  com- 
pletion of  the  road  from  Duquoln  to  Eldorado, 
and  that  It  is  deemed  and  considered  tot  the 
mutual  Interest  of  the  parties  hereto  (the 
BelleTllle  &  Eldorado  Railroad  Company  and 
ai^>eUee]  that  said  roads  [the  three  roads] 
should  be  placed  under  the  same  manage- 
ment and  operated  as  one  line;  and,  to  that 
end,  the  party  of  the  second  part  [appellee] 
has  agreed  to  lease  from  the  par^  of  tbe  first 
part  [the  Belleville  &  Eldorado  Railroad  Com- 
pany] Ite  railroad  from  Duqutdn  to  Eldorado," 
etc.  It  thus  appeared  from  the  recltels  of  the 
lease  of  July  1,  1880,  that  the  object  of  that 
lease  was  to  so  connect  the  road  from  Du- 
quoln to  Eldorado  with  tbe  roads  from  East 
St  Louis  to  Belleville,  and  from  Belleville  to 
Duquoln,  as  that  the  three  roads  could  be 
OpoAted  as  one  line.  And  so,  alOiougb  the 
Belleville  A  Eldorado  Railroad  Company  did 
not  construct  a  road  from  BeilevlUe  to  Eldo- 
rado, as  Ite  charter  provided,  yet  by  the  con- 
nection QiUB  made  with  the  road  leased  by  ap- 
pellee whldi  ran  from  Belleville  to  Duquoln, 
It  became  a  part  of  a  continuous  road  from 
Belleville  to  Eldorado,  the  terminal  polnte 
named  In  jte  charter.  As  the  Belleville  & 
Eldorado  Railroad  Company,  the  lessor  com- 
pany, was  bound  to  equip  and  operate  ite 
road,  tbe  appellee,  the  lessee  company,  was 
also  bound  to  equip  and  operate  the  leased 
road.  "Equipment,"  as  applied  to  railroads, 
has  been  defined  to  be  "the  necessary  adjuncts 
of  a  railway,  as  cars,  locomottves."  Rubey 
T.  Mining  Co.,  21  Ho.  App.  lS9;  6  Am.  & 
Eng.  Enc.  Law,  p.  065,  note  6.  Section  12  of 
article  11  of  tbe  constitution  says:  "Rail- 
roads herehtfore  constructed,  or  that  may 
hereafter  be  constructed.  In  this  stete,  are 
hereto  declared  public  highways,  and  shall 
be  free  to  all  pasons  for  the  transportation 
of  their  persons  and  property  thereon,  under 
audi  regulations  as  may  be  prescribed  by 
law."  1  Starr  ft  0.  Ann.  SL  p.  16S.  It  fol- 
lows that  the  obUgaUou  to  equip  and  operate 
and  continue  In  operation  the  leased  road  In- 
volved the  obligation  to  furnish  and  use  cars 
and  locomotives  for  the  transportation  of  per- 
sons and  property;  that  Is  to  say,  for  tbe 
carriage  of  both  passengers  and  freight- 
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Section  22  of  the  act  of  this  state  In  rela- 
tion to  fencing  and  operating  railroads  pro- 
vides (2  Stair  &  O.  Ann.  St.  p.  1910)  that 
"every  railroad  corpMratlon  in  the  state  shall 
furnish,  start  and  run  cars  for  the  transpor- 
tation of  such  passengers  and  property  as 
shall,  within  a  reasoimble  time  previous 
th{areto,  be  ready  or  be  offered  for  transpor- 
tation at  the  several  stations  on  its  railroad 
and  at  the  Junction  of  other  railroads,  and 
at  such  stopping  places  as  may  be  establish- 
ed for  receiving  and  discharging  way  pas- 
seng^  and  fright"  It  Is  claimed,  howev- 
er. In  behalf  of  appellee,  that,  while  it  is 
obliged  to  furnish  cars  for  the  carriage  of 
passengers,  yet  It  Is  not  necessarily  obliged 
to  carry  passeng^  upon  a  separate  passen- 
ger train,  and  that  it  has  tSie  right  to  exa- 
C'ise  its  own  discretion  as  to  the  manner  of 
their  transportation.  The  discretionary  pow- 
er of  railroad  companies  in  this  respect  Is 
subject  always  to  the  condition  that  there  Is 
uo  statutory  provision  limiting  and  restrict- 
ing such  power,  and  that  its  exercise  is  not 
opposed  to  the  terms  of  the  charter.  Fe<^le 
V.  Chicago  &  A.  R.  Co.,  180  111.  175,  22  N. 
E.  857;  Mobile  &  O.  B.  Co.  v.  People,  132 
IIL  559,  24  N.  B.  343;  2  Mor.  Prlv.  Corp.  (2d 
Ed.)  S  1119.  This  discretion  is  also  subject 
to  the  condition  that  It  must  be  exercised  In 
good  faith,  and  with  a  due  regard  to  the 
necessities  and  convenience  of  the  public. 
People  V.  Chicago  &  A  B.  Co.,  supra. 

Counsel  for  appellant  rely  upon  articles  1 
and  6  of  the  lease  of  July  1,  1880.  Article 
1  is  as  follows:  "The  party  of  the  second 
part  shall  have,  possess,  and  operate  the  said 
railroad  from  Duqu(Mn  to  Eldorado  for  and 
during  the  term  hereinbefore  mentioned,  up- 
on the  terms  and  conditions  herein  set  forth, 
and  shall  at  all  times  during  the  contJnu- 
ance  of  this  lease  furnish  all  necessary  roll- 
ing stock  and  equipment  for  the  complete 
and  [>«fect  operation  of  the  said  demised 
railroad."  And  In  the  sixth  article  the  de- 
fendant company  covenants  as  follows:  "The 
said  party  of  the  second  part  shall  and  will, 
during  the  term  hereby  granted,  operate, 
maintain,  and  keep  in  good  repair,  the  rail- 
road and  premises  hereby  demised,  and  shall 
from  time  to  time  make  all  necessary  addi- 
tions and  Improvements,  and  shall  and  will 
Indemnify  and  save  harmless  the  said  party 
of  the  first  part.  Its  successors  and  assigns, 
from  and  against  all  costs,  charges,  and  ex- 
penses, damages,  and  liabilities  whatsoever 
growing  out  of  the  maintaining,  repairing, 
operating,  or  using  of  the  said  road."  Thus, 
by  the  terms  of  the  agreement  made  for  the 
connection  of  the  road  of  the  Belleville  &  El- 
dorado Railroad  Company,  with  the  roads  of 
appellee,  appellee  was  to  operate  the  three 
roads  from  East  St.  Louis  to  Eldorado  as  one 
road,  and  to  "furnish  all  necessary  rolling 
stock  and  equipment  tot  the  c<HDplete  and 
perfect  operation"  of  the  road  from  Duanoln 
to  Eldorado. 

But  Independently  of  the  prorlsioiu  of  the 


lease,  which  was  a  contract  between  the 
lessor  and  the  lessee  companies,  the  right  of 
the  people  to  Insist  upon  the  running  of  a 
separate  passenger  train  is  Implied  from  the 
charter  obligation  to  equip  and  operate  the 
road.  Inasmuch  as  a  railroad  company  Is 
bound  to  carry  both  passengers  and  freight, 
the  obligation  of  the  appellee  required  it  to 
furnish  all  necessary  rolling  stock  and  equip- 
ment for  the  suitable  and  proper  operation 
of  the  railroad  as  a  carrier  of  passengers,  no 
less  than  as  a  carrier  of  freight.  It  cannot 
be  said  that  the  carriage  of  passengers  in  a 
car  attached  to  a  freight  train  Is  a  suitable 
and  proper  operation  of  the  railroad,  so  far 
as  the  carriage  of  passengers  is  concerned. 
The  transportation  of  passengers  on  a 
freight  train  or  on  a  mixed  train  is  subordi- 
nate to  the  transportation  of  freight,  a  mere 
incident  to  the  business  of  carrying  freight. 
To  furnish  such  cars  as  are  necessary  for  the 
suitable  and  proper  carriage  of  passengers 
involves  the  necessity  of  adopting  that  mode 
of  carryng  passengers  which  Is  t>est  adapted 
to  secure  their  safety  and  convenience.  This 
can  be  accomplished  better  by  o[>eratlng  a 
separate  passenger  train  than  by  operating  a 
mixed  train;  that  is  to  say,  the  duty  of  fur- 
nishing all  necessary  rolling  stock  and  equip- 
ment for  the  suitable  and  proper  operation  of 
a  railroad  carrying  passengers  Involves  and 
Implies  the  duty  of  furnishing  a  train,  which 
shall  be  run  for  the  purpose  of  transporting 
passengers  only,  and  not  freight  and  passen- 
gers together.  Ballroad  corporations,  en- 
gaged in  the  transportation  of  passengers  for 
hire  or  reward,  are  bound  to  the  exercise  of 
the  highest  degree  of  care  and  diligence  in 
the  conduct  of  their  business.  "Their  duties 
and  liabilities  in  this  respect  extend  as  well 
to  the  appliances  used  as  to  the  manner  of 
using  them."  2  Bor.  B.  R.  pp.  048,  949.  But 
there  are  necessary  differences  between  pas- 
senger and  freight  trains.  2  Wood,  B.  B.  p. 
1288.  These  differences  need  not  be  here  no- 
ticed, but  are  well  understood  and  easily  rec- 
ognized. Ballroad  companies  are  not  re- 
quired to  adopt,  on  freight  or  mixed  trains, 
all  the  appliances  which  they  use  on  passen- 
ger trains,  but  they  are  merely  required  to 
use  the  highest  degree  of  care  consistent 
with  the  practical  operation  of  such  trains. 
Ovlatt  T.  Bailway  Co.,  43  Minn.  300,  45  N.  W. 
436;  Missouri  Pac.  B.  Co.  v.  Holcomb  (Kau. 
Sup.)  44  Am.  &  Eng.  B.  Cas.  311.  note  (24 
Pac.  467).  When  passengers  are  carried  on 
freight  or  mixed  trains,  the  care  required  by 
the  company,  so  far  as  such  appliances  are 
concerned,  is  such  as  the  nature  of  the  train 
permits.  2  Wood,  B.  B.  p.  1288.  And,  when 
a  passenger  rides  on  a  freight  or  mixed  train, 
he  takes  upon  himself  the  Increased  risk  and 
lessened  comfort  which  is  incident  thereto; 
nor  has  he  the  legal  right  to  demand  any 
other  care  In  the  management  of  such  a 
train  than  Is  requisite  for  that  kind  of  a 
train,  or  any  other  security  than  such  a 
mode  of  conveyance  affords.  2  Bor,  B.  B.  p. 
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&47;  Railroad  Co.  v.  Fay,  16  lU.  508;  Bail- 
road  Co.  T.  Hazzard,  26  111.  373. 

It  follows  that,  when  the  only  trains  oper- 
ated by  a  railroad  company  Is  a  mixed  traiu. 
paEsengers,  being  unable  to  ride  upon  any 
other  Itlnd  of  train,  are  forced  to  Incur  risk 
and  submit  to  inconvenience  which  do  not 
exist  on  a  separate  passenger  train.  Henco 
the  operation  of  a  railroad  with  a  mixed 
traiu  only  is  Inconsistent  with  the  duty  of 
furnishing  such  cars  and  locomotives  as  aro 
necessary  to  the  suitable  and  proper  opera- 
tion of  the  railroad  when  engaged  in  the 
passenger  traffic.  We  are  not  unmindful  of 
the  fact  that,  within  certain  limits,  a  discre- 
tion may  be  exercised  as  to  what  rolling 
Btoelt  and  equipment  are  necessary  for  the 
suitable  and  perfect  operation  of  a  railroad 
carrying  passengers.  Where  the  mode  of 
carrying  passengers  Is  separate  from  tho 
mode  of  carrying  freight,  the  legitimate  ex- 
ercise of  discretion  m^  begin.  What  we 
hold  is  that  there  cannot  be  a  suitable  and 
proper  operation  of  the  railroad  as  a  carrier 
of  passengers  where  the  car  in  which  it 
carries  Its  passengers  Is  part  of  a  freight 
train,  because  freight  trains  are  Inferior  to 
passenger  trains,  and  travel  In  them  attend- 
ed with  less  comfort,  convenience,  and  safe- 
ty than  travel  In  passenger  trains.  The  in- 
feriority of  a  freight  train  to  a  passenger 
train  as  a  mode  of  carrying  passengers  Is  so 
obvloas  that  no  man  of  ordinary  understand- 
ing would  regard  the  use  of  a  freight  train 
for  the  purpose  of  hauling  a  passenger  car  as 
a  suitable  and  proper  operation  of  a  railroad 
In  the  matter  of  transporting  passengers. 
We  are  therefore  of  the  opinion  that  the  act 
here  sought  to  he  enforced— the  running  of  a 
passenger  car  or  cars  separately  from  freight 
cars— Is  sufficiently  speciflc  to  be  enforced 
by  mandamus,  and  the  right  to  compel  Its 
performance  is  clear  and  undoubted,  unless 
such  right  is  changed  or  modified  by  the  de- 
cision of  the  question  whether  the  expense 
of  running  such  passenger  car  or  train  would 
be  justified  by  the  amount  of  business  over 
the  particular  line  of  road  mnnliv  from  Du- 
quodn  to  Eldorado. 

Counsel  for  appellee  Insist  that  a  railroad 
company  is  not  bound  to  provide  a  separate 
passenger  train  when  Its  business  Is  not 
sufficient  to  warrant  it  In  doing  so.  In  Ohio 
&  M.  Ry.  Co.  V.  People,  120  III.  200,  11  N.  E. 
347,  where  the  lower  court  awarded  a  man- 
damus upon  a  petition  to  compel  a  railroad 
company  to  repair  and  improve  gen^iully  a 
certain  portion  of  Its  road,  and  to  increase 
the  passenger  trains  thereon,  we  reversed 
the  Judgment,  and  held  that  the  writ  was  im- 
properly Issued,  upon  the  grounds  that  the 
business  of  the  road  did  not  pay  the  current 
expenses,— that  the  defendant  was  unable  to 
perform  the  acts  sought  to  be  enforced,— and 
that  the  requirement  made  upon  the  defend- 
ant was  too  general,  and  involved  too  much 
discretion  as  to  details;  but  It  was  there  said 
that  ft  railroad  compauy  could  be  compelled, 


by  mandamus,  to  perform  any  speciflc  duty 
which  it  owed  to  the  public  as  owner  or 
operator  of  Its  road,  such  as  operating  Its 
road  as  a  continuous  line,  and  running  dally 
trains;  and  the  following  language  was 
used:  "It  Is  believed,  however,  no  ease  can 
be  found  which,  In  the  absence  of  a  statu- 
tory requirement,  has  gone  to  the  length  of 
holding  that  a  railway  company  may  be 
compelled,  by  mandamus,  to  Increase  the 
number  of  trains  on  Its  road,  or  to  run  daily 
a  particular  number  of  trains  over  its  road; 
and  we  are  satisfied  there  is  no  common-law 
authority  for  making  such  an  order.  Of 
course,  where  the  charter  of  the  company 
expressly  requires  that  not  less  than,  a  given 
number  of  trains  shall  be  run  daily,  the  com- 
pany may  be  compelled  by  mandamus  to  per- 
form thIiB,  Ulie  any  other  speciflc  duty  en- 
Joined  by  Its  charter,  or  by  other  statutory 
provision.  •  •  •  A  company  that  runs 
a  daily  passenger  train  each  way  over  a  road 
which  cannot,  with  proper  management,  be 
made  to  Iteep  up  repairs  and  pay  running 
expenses,  certainly  does  as  much  as  the  law 
requires  of  It,  so  far  as  passenger  trains  are 
concerned."  There  are  several  marked  dif- 
ferences between  the  Ohio  &  M.  Ry.  Co.  Case 
and  the  case  at  bar.  Here  the  appellee  does 
not  run  a  dally  passenger  train  each  way 
over  the  road  from  Duquoin  to  Eldorado. 
Here  the  charter  enjoins  a  duty  which  can- 
not be  regarded  as  otherwise  than  specific. 
In  view  of  the  considerations  already  pre- 
sented, flere  It  cannot  be  said  that  the  ap- 
pellee is  financially  unable  to  discharge  the 
duty  imposed  upon  It  by  the  law,  and  which 
it  owes  to  the  public.  The  learned  circuit 
judge  before  whom  this  ease  was  tried  be- 
low says,  in  his  decision  of  it,  that  "the  de- 
fendant railroad  compauy  Is  solvent,  and 
In  a  prosperous  condition.  Its  net  earning 
last  year  being  over  ?600,000,— a  net  Income 
of  about  ¥3,000  per  mile  of  rood."  After  a 
careful  examination,  we  are  satisfied  that 
the  statement  thus  made  Is  sustained  by  the 
evidence.  When,  however.  It  Is  said  that 
"the  defendant  railroad  company"  has  a  net 
yearly  Income  of  some  $600,000,  the  reference 
Is  to  the  defendant  railroad  company,  of  its 
branches  or  leased  roads,  as  well  as  the  main 
stem.  So  far  as  appears  from  this  record, 
the  main  road,  owned  by  appellee,  and  op- 
erated und^  Its  own  charter,  Is  the  short 
Hue  running  from  St.  Louis  to  Belleville, 
besides  the  leased  roads  running  from  Belle- 
ville to  Duquoin,  and  Duquoin  to  Eldorado. 
Appellee  also  operates  three  other  roads 
leased  by  It  for  long  terms  of  years,  to  wit: 
The  Belleville  &  Carondelet  Railroad,  a  short 
road  about  17  miles  long,  running  west  from 
Belleville  to  East  Carondelet,  on  the  Mis- 
sissippi river;  the  St  Louis-  Southern  Rail- 
road, about  46  miles  long,  which  taps  the 
said  leased  road  that  runs  from  Belleville  to 
Duquoin,  at  Plnkneyvllle,  about  10  nailes 
east  or  northeast  from  Duquoin,  and  runs 
from  Pinku^ville  to  Marion;  and  the-  Cbi- 
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cago,  St  lionlB  &  Paducah  Railway,  about 
02  miles  long,  rnnnlng  from  Marlon  to  Brook- 
lyn, on  the  Ohio  river.  The  Belleville  & 
Carondelet  road  was  not  leosed  by  appellee 
until  June  1,  1893,  and  therefore  but  little 
couBideratiou  can  be  givea  to  it  in  making 
up  the  estimates  of  earnings  and  expenses, 
as  found  In  the  record.  The  large  net  In- 
come referred  to  is  based  mainly  upon  the 
earnings  of  the  other  five  roads  already  men- 
tioned. It  Is  said  that  the  earnings  of  the 
Belleville  &  Eldorado  Kallroad,  running  from 
Duquoln  to  Eldorado,  when  that  road  is 
token  by  itself,  and  considered  s^arately, 
are  not  sufficient  to  justify  the  expense  of 
running  a  separate  passenger  train  from  Du- 
Quoin  to  Eldorado.  But  why  should  this 
branch  be  consldei'ed  separately  and  by  It- 
self? Appellee  operates  Its  main  road  and 
its  leased  branches  as  one  system,  and,  as 
thiu  operated,  the  main  road  and  Its  connec- 
tions or  branches  yield  the  net  yearly  in- 
come of  about  $600,000,  ahready  referred  to. 
All  the  divisions,  wlilch  are  entirely  within 
the  boundaries  of  the  state  of  Illinois,  are 
mere  feeders  of  the  main  road  running  from 
East  St  Louis  to  BeUevIUe,  which  is  also  in 
Illinois;  and  all  the  leased  roads  above  men- 
tioned, except  that  running  from  East  Car- 
(mdelet,  are  feeders  of  the  road  running 
from  Belleville  to  Dnquoln.  The  latt^  road 
and  the  Belleville  &  Eldorado  Railroad  are 
required,  by  the  charter  of  the  Belleville  & 
Eldorado  Railroad  Company,  and  by  the 
terms  of  its  lease  to  or  agreement  with  ap- 
pellee, to  be  operated  as  one  line;  and  such 
operation  as  one  continuous  Uue  is  merely 
the  carrying  out  of  the  original  intention  of 
said  charter,  which  provided  for  the  opera- 
tion of  one  continuous  line  from  Belleville 
to  Eldorado.  It  Is  no  more  proper  to  select 
the  50  miles  from  Duquoln  to  Eldorado  of 
tills  compact  network  of  roads,  all  operated 
and^  one  system,  and  all  contributing  to  the 
support  of  each  other,  as  being  deficient  In 
the  profits  necessary  to  Justify  a  reasonably 
safe  and  convenient  operation  of  passenger 
traffic,  than  it  would  be  to  select  any  other 
portion  of  the  line  running  from*  East  St. 
Louis  to  Duqnoin,  and  charge  that  portion 
with  being  deficient  in  snch  profits. 

Tf  it  be  admitted  that  a  railroad  company 
It  not  bound  to  run  a  separate  passenger 
train  when  its  bnsiness  Is  not  sufficient  to 
warrant  It  In  doing  so,  we  are  confronted 
at  this  ifoint  with  the  question  whether 
this  doc^ne  refers  to  the  business  done 
by  the  main  road  and  other  roads  leased 
by  it  and  connected  with  it  all  of  which 
are  operated,  or  are  required  to  be  operated, 
as  one  line,  or  whether  it  can  be  made  to  re- 
fer to  a  small  part  of  the  continuous  line 
or  system  which  hapi)ens  to  run 'through  a 
section  of  country,  where  the  freight  Is  not 
80  much,  and  the  passengers  are  not  so 
many,  as  Is  the  case  on  some  other  part 
<tf  the  line.   We  are  of  the  (pinion  that 


the  whole  business  of  the  various  parts 
operated  as  one  line  should  be  taken  Into 
consideration  where  the  circumstances  are 
such  as  are  revealed  by  this  record.  Tlie 
duty  required  of  a  railroad  company  In  the 
matter  of  transporting  passengers  Is  the 
duty  to  meet  and  supply  the  public  wants. 
These  wants  are  measured  by  the  business 
actually  done,  or  what  it  could  be  clearly 
shown  would  be  done  if  Increased  facilities 
were  granted.  That  there  Is  here  a  public 
demand  for  passenger  service  is  shown  by 
the  fact  tbat  a  passenger  car  Is  attached  to 
a  freight  train,  and  that  passengers  are  in- 
vited to  ride,  and  do  ride,  upon  this  mixed 
train.  It  Is  not  contended  that  appellee  is 
not  abundantly  able,  out  of  the  earnings 
realised  by  It  from  the  system  controlled 
by  It,  to  pay  the  expense  of  running  a  pas- 
senger car  separately  from  freight  ears 
over  the  Belleville  &  Eldorado  Railroad, 
and  thereby  save  the  traTelIng  public  from 
the  increased  danger  and  inconvenience  of 
taking  passage  on  a  freight  train.  Nor  does 
It  appear  that  such  expense  could  not  be 
easily  met  by  the  earnings  of  the  line  run- 
ning from  East  St.  Louis  to  Eldorado,  by 
way  of  Duquoln.  ITie  following  language, 
used  by  the  supreme  court  of  the  United 
States  In  St  John  v.  Erie  Ry.  Co.,  22  Wall. 
336,  Is  applicable  here:  "The  business  of 
the  road  was  n  unit.  If  It  had  been  disin- 
tegrated, as  proposed  by  complainant,  we  ap- 
prehend it  would  have  l>een  found  that  the 
co-relations  of  the  main  stem  and  the  branch- 
es were  such,  and  that  the  expenses  and  char- 
ges incident  to  tlie  entire  business,,  and  to 
those  of  the  several  parts,  were  so  inter- 
woven and  blended,  that  an  accurate  ascer- 
tainment of  the  net  profit  of  the  main  line, 
and  any  of  the  auxiliaries  taken  separately 
from  the  rest,  would  have  been  Impracticable. 
An  ancillary  road  may  be  short,  and  yield 
but  little  income;  yet  by  reason  of  its  reach- 
ing to  coal  fields,  or  from  other  local  causes, 
Its  contributlous  to  other  roads  of  the  series 
may  be  very  large  and  profltable.  Whether, 
In  this  case,  the  partial  eomputatlon  Insisted 
upon  could  or  could  not  have  been  made,  the 
process  was  one  upon  which  the  company 
was  neither  bound  nor  had  the  right  to  en- 
ter." The  reports  made  by  appellee  to  the 
railroad  and  warehouse  commissioners  for 
the  years  1891,  1892,  and  1803  show  that  It 
has  never  kept  a  separate  account  of  the  ac- 
tual earnings  or  expenditures  of  the  road 
from  Duquoln  to  Eldorado,  but  has  treated 
the  line  from  East  St.  Louis  to  Eldorado  as 
one  continuous  line,  making  no  difference  in 
its  accounts  between  the  division  from  Du- 
quoln to  Eldorado  and  any  other  portion  of 
the  road. 

In  estimating  the  liabilities  of  the  Belle- 
ville &  Eldorado  Railroad  Company,  certain 
indebtedness,  which  is  in  the  nature  of  pre- 
ferred stock,  is  charged  up  as  a  liability,  in 
the  accounts  produced,  to  show  that  the  olv 
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ligatiomi  of  appeUee  are  such  as  to  relieve  It 
from  the  duty  of  operating  the  passenger 
tralD  asked  for.  This  Is  manifestly  improper, 
because  guarantied  or  prefeiTed  stock  is  but 
a  dividend,  and  not  a  debt,  and  the  holder  of 
a  certificate  for  such  stock  can  have  no  ac- 
tion against  the  company  as  for  a  debt,  but 
his  right  Is  to  a  dividend.  Taft  v.  Railroad 
Co.,  8  R.  I.  310;  St  John  v.  Erie  Ry.  Co., 
supra;  1  Ror.  R.  R.  p.  167.  The  object  of 
Incorporating  railroad  companies  Is  to  secure 
to  the  public  Increased  facilities  of  transit 
from  point  to  point,  and  an  Improved  mode 
of  canying  persons  and  property-  Their 
public  character  is  apparent  from  the  fact 
that  they  are  clothed  with  the  power  of  taking 
private  property,  through  the  exercise  of  the 
right  of  eminent  domain.  Prior  to  the  adop- 
tion of  the  preseut  constitution,  municipal 
corporations  were  authorized  to  aid  in  the 
construction  of  railroads  by  subscription  for 
their  stock.  As  matter  of  fact,  Franklin 
county,  through  which  the  Belleville  &  El- 
dorado Railroad  passes,  subscribed  $100,000 
to  Its  construction,  of  which  Indebtedness 
$37,000  Is  still  outstanding.  Ralhroads  are 
creatures  of  the  law,  and  are  Intrusted  with 
the  exercise  of  these  sovereign  powers  to  pro- 
mote the  public  Interest,  and  are  therefore 
bound  to  conduct  their  afCalrs  In  furtherance 
of  the  public  objects  of  their  creatlcm.  Tbe 
Interest  of  stockholders  In  their  profits  is  sec- 
ondary, and,  In  the  main,  subsidiary  to  the 
Interest  of  the  public.  It  is  In  view  of  their 
pnbUc  character  that  the  courts  are  author- 
ized to  determine  and  enforce  the  public  du- 
ties enjoined  upon  them.  The  duties  which 
they  owe  to  the  state  and  the  general  public 
cannot  be  shirked  or  evaded.  1  Wood,  R.  R. 
p.  12;  Ralli-oad  Com'iB  v.  Portland  &  O.  a  R. 
Co.,  63  Me.  209.  We  do  not  tlilnk  that  there 
is  here  such  Insufflclency  of  business  or  prof- 
its as  to  present  valid  defense  to  the  ^plica- 
tion of  the  people.  The  wHt  of  mandamus 
should  Issue  as  prayed  for.  Tlie  Judgment  of 
the  clrctdt  court  Is  reversed,  and  the  cause  is 
remanded  to  that  court,  with  directions  to 
enter  a  Judgment  awarding  the  writ  bi  ac- 
cordance with  the  prayer  of  the  petition.  Re- 
versed and  remanded,  with  directions. 


oat  111.  i») 

PEOKiB  BX  rel.  ATTOBNET  GENERAL  t. 
KIRK  et  a1.,  CommiBslonera,! 

(Supreme  Court  of  lUinoIs.    June  11,  1886.) 

OwNEttsatp  OF  Lands  dndrr  thb  Qrbat  Lakh^ 
ComTiTVnoNAL  Law— TiTLS  or  Aot— ExTiir- 
BIOS  OP  Lake  Shohb  Drivbwat  —  Power  op 
Park  Commissioneks  to  Contract  with  Sbokb 
Owners. 

1.  Title  to  and  dominion  over  lands  beneath 
the  navigable  waters  of  the  great  lakes  are  in 
the  states,  reapectively,  within  whose  bound- 
aries such  lands  are  located,  each  state  holding 
the  fee  thereof  in  trast  for  the  people  for  the 
purposes      navigation  and  fishing. 


A  Rehearing  dented. 


2.  Act  June  4,  1889,  authorizing  the  board  of 
commiBslonera  for  Llocoln  Park,  in  the  city  of 
Chicago,  to  extend  Its  driveway  over  and  npon 
the  bed  of  Lake  Michigan,  and  to  sell  and  con- 
vey to  the  adjoining  shore  owners  the  sub- 
merged lands  which  might  be  reclaimed  In  ex- 
tending such  driveway,  was  a  valid  exercise  of 
legislative  discretion,  since  it  did  not  interfete 
with  the  rights  of  navigation  and  fishing. 

3.  Act  June  4,  1889,  entiUed  "An  act  to  en- 
able park  commissioners  having  control  of  any 
boulevard  or  driveway  bordering  npon  any  pub- 
lic waters  of  the  state  to  extend  the  same'^  (pro- 
viding for  the  extension  of  the  driveway  over 
and  upon  the  bed  of  such  waters,  and  tor  an  es- 
timate of  cost,  and  the  consent  of  the  owners 
of.  at  least,  two-thirds  of  the  water  frontage, 
and  authorizing  the  board  to  contract  for  uie 
construction  of  the  extension,  and  to  sell  and 
convey  the  submerged  lands  lying  between  the 
shore  and  the  Inner  line  of  tiie  driveway,  for 
the  purpose  of  defraying  the  cost  of  the  work), 
did  not  violate  the  constitutional  requirement 
that  every  act  shall  embrace  but  one  subject, 
which  shall  be  expressed  in  the  title. 

4.  Since  such  act  did  not  attempt  to  locate  the 
proposed  extension,  but  merely  provided  that  It 
should  be  over  and  npon  Lake  Micjiigan,  the 
fact  that  the  new  dtivewa;  is  not  joined  to  the 
end  of  the  original  Lake  Shore  drive,  and  does 
not  run  in  the  same  direction,  is  ImmateriaL 

5.  Act  Jane  4, 1888,  authorizing  the  Iraard  of 
commissioners  for  Lincoln  Faric,  in  the  city  of 
Chicago,  to  extend  its  driveway  over  and  npon 
the  bed  of  Lalie  Michigan,  to  contract  for  the 
construction  of  the  extension,  and  to  Beii  and 
coDvey  to  the  adjoining  shore  owners  the  sub- 
merged lands  between  the  shore  and  the  inner 
line  of  the  driveway,  for  the  purpose  of  defray- 
ing the  cost  of  the  work,  did  not  reQnire  the 
board  to  seil  for  cash,  but  authorized  it  to  make 
a  contract  whereby  the  shore  owners  should  pay 
part  cash,  and  the  balance  In  constructing  the 
proposed  improvement  in  front  of  their  prem- 
ises. 

Appeal  from  drcnlt  court,  Oook  county; 
T^MHnas  O.  Wlndes,  Judge. 

Infcmnatlw  by  the  aittomey  general  of  Il- 
linois against  Cbaries  S.  Kblc  and  othos,  as 
commlsBloraav  of  Lincoln  Parte,  Chicago,  and 
certain  owners  of  land  bfffderlnff  on  Lake 
Michigan,  to  cancel  ccmtraets  ent«^  Into 
between  said  commissioners  and  property 
awaen  for  the  extension  of  tbe  Lake  Shore 
driveway.  From  a  Judgment  for  defmdants, 
relator  appeals.  Affirmed, 

TUs  was  an  InformatloQ  brought  by  the 
attorney  general  against  the  commissioners 
of  Llmcoln  Park  and  the  own»9  of  tbe  land 
adjacent  to  the  shore  of  Lake  Michigan,  be- 
tween Ohio  street  and  Oak  street,  In  the  city 
of  Chicago,  for  the  purpose  of  canoeiing  cer- 
tain contracts  entered  into  between  said  park 
oommdssloners  and  said  property  owners  for 
the  extension  of  the  Lake  ShoK  drive  from 
Oak  street  to  Ohio  street,  entered  Into  under 
an  act  of  tbe  legislature  of  the  state  of  Illi- 
nois passed  In  the  year  1889,  and  for  the 
purpose  of  having  removed  the  filling,  break- 
waters, and  exlensicm  of  the  drive  already 
made  under  said  contracts.  The  contracts 
In  question  bear  date  tbe  22d  day  of  June, 
1891,  and  provide  for  the  completion  of  the 
work  called  tor  by  the  contracts  during  the 
year  1893.  At  tbe  date  of  the  passage  of 
the  act  of  the  legislature  In  question,  in  the 
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year  1889,  a  diive  had  already  been  con- 
structed by  the  park  commissioners  from  the 
aoath  line  of  Lincoln  Park,  at  North  avenue, 
to  Oak  Btpeet,  over  the  bed  of  lake  Mich- 
igan, a  short  distance  frum  the  shore,  and 
the  shore  owners  had  filled  out  and  Improved 
their  property  to  the  Inner  edge  of  s^d  Lake 
Shore  drive.  In  like  manner,  Llncola  Park 
had  been  enlarged  by  the  extension  of  the 
Lake  Shore  drive  nor&i  from  North  avenue, 
over  the  waters  of  lake  Michigan,  and  the 
filling  In  of  the  submerged  lands  lying  be- 
tween such  drive  and  the  original  lake  shore, 
excepting  such  portious  thereof  as  were  set 
apart  for  a  basin  to  be  used  by  boats.  Sec- 
tion 1  of  the  act  provided:  "That  every 
board  of  park  commlasloiaers  existing  under 
the  laws  of  this  state,  that  now  has,  or  may 
hereafter  have,  control  over  any  driveway 
or  boulevard  connecting  with  any  public  park 
under  the  control  of  such  park  board,  aiKl 
bordering  upon  any  public  waters  In  this 
state,  shall  have  power,  subject  to  the  llmita- 
UoQS  in  this  act  contained,  to  extend  such 
boulevard  or  driveway,  of  the  width  of  not 
more  than  two  hundred  feet  over  aud  upon 
the  bed  of  such  putdic  waters:  iwovkled, 
however,  that  no  such  boulevard  or  drive- 
way shall  be  extended  nnd^  the  provlslcms 
of  this  act  in  such  a  manner  as  to  interfere 
with  the  navigations  of  such  public  wat^ 
for  the  purposes  of  commerce,  and  that  the 
lands  adjacent  to  such  public  waters  and  con- 
nected with  the  termini  of  such  boulevard  or 
driveway  as  extended  under  the  provi^ons 
of  this  act,  shall  He  within  the  district  or  ter- 
ritory, the  property  of  which  shall  be  taxaUe 
for  the  maintenance  of  the  parks  undar  the 
control  of  such  board."  SectUm  2:  "When- 
ew  such  board  of  park  commissioners  shall 
determine  to  exitend  any  such  boulevard  oc 
driveway  under  this  act,  said  board  shall 
prepare  a  plan  of  such  proposed  extension, 
and  make  an  estimate  of  the  cost  thereof, 
and  shall  obtain  the  consent  In  writing  of 
tbi6  owners  of  at  lease  two-thirds  of  the 
frontage  of  all  the  lands  not  appropriated  to 
or  held  for  public  use  abutttog  on  such  pub- 
lic waters  in  front  of  which  It  is  proposed  to 
extend  snch  boulevard  or  driveway  tar  the 
making  of  Buch  extension,  and  shall  also  ob- 
tain the  consent  of  the  supervisor  and  as- 
sessor, corporate  authorities  of  the  town  or 
towns  in  which  the  lands  abutting  upon  auch 
public  waters  in  front  of  such  proposed  ex- 
tensloa  may  lie,  to  the  making  of  auoh 
tenslon.  The  riparian  or  other  rights  otS 
the  owners  of  lands  on  the  shore  adjoining 
the  wat^s  In  which  It  is  [uvposed  to  con- 
Btruct  such  extension,  the  said  board  of  park 
commissioners  may  acquire  by  contract  with 
or  deeds  from  any  such  owner;  and  in 
case  of  inability  to  agree  with  any  such 
owmer,  proceedings  may  be  had  to  condemn 
mch  rights  according  to  the  provisions  of 
article  9  of  an  act  entitled  *Au  act  to  provide 


for  the  Incorp(Hntlon  of  cities  and  villages,' 
approved  A.prlL  10,  1872,  and  the  amend- 
ments th^eof.'*  Section  3:  "Upon  comply- 
ing with  section  2  of  this  act,  said  board  shall 
have  power  to  contract  In  writing  with  any 
person  or  itersons  for  the  constiniction  of 
such  extension  of  such  boulevard  or  drive- 
way, according  to  such  plan,  and  under  the 
Buperriskm  of  said  board,  and.  In  all  cases 
where  any  boulevard  or  driveway  Is  extend- 
ed under  the  provlaitms  hereof,  the  sub- 
merged lands  lying  between  the  shore  of 
such  public  wat^  and  the  Inner  line  of  the 
extension  of  such  boulevard  or  driveway  shall 
be  appn^riated  by  the  board  of  park  com- 
missioners to  the  purpose  of  defraying  the 
cost  of  such  extension,  and  to  that  end  su(di 
board  of  park  commissioners  are  authorized 
to  sell  and  conv^  such  submerged  lands  in 
fee  simple  by  deeds  duly  executed  <m  its  be- 
half by  Its  president  and  under  its  corporate 
seal,  and  every  deed  ex^uted  In  pursuance 
hereof  shall  vest  a  good  title  in  the  grantee 
to  the  premises  intended  to  be  conveyed 
thereby."  Section  4:  "Upcm  the  completion 
of  any  such  extension  of  such  boulevard  or 
driveway,  the  title  thereto,  and  to  the  bed 
tlXKoC,  shall  be  vested  in  such  board  of  park 
commis^ners,  for  the  purpose  of  a  boulevard 
or  driveway  and  shall  t>ecome  a  part  of  the 
public  park  or  parks  under  the  contrtri  of 
such  board,  and  shall  thenceforth  be  main- 
tained and  controlled  by  such  board  in  the 
mann»  provided  by  law  for  the  govra^ment 
and  nMintenance  ot  other  boulevards  and 
driveways  under  its  control."  Under  this 
act  of  the  legislature,  the  board  of  c(»nmia- 
Blono^  of  Llncoin  Park  located  Its  boulevard 
or  driveway  over  upon  Lake  Michigan  In  surfi 
a  manner  that  93  acres  of  submerged  land 
lying  between  the  shore  and  the  west^n 
boundary  of  the  driveway  were  reclaimed. 
This  large  tract  of  reclaimed  land  was,  under 
the  provisions  of  the  act,  sold  by  the  board 
of  commissioners  to  the  sbtHre  owners,  each 
shore  owner  obtaining  that  portion  of  the  re- 
claimed land  lying  opposite  the  tract  of  land 
by  him  owned.  In  consideration  of  the  sale 
of  these  lands,  the  shore  owners  agreed  to 
construct  the  driveway  In  the  lake,  and  fill 
in  the  submerged  lands  betweoi  the  drive- 
way and  the  shore,  except  the  commissioners 
agreed  to  build  so  much  of  the  driveway  as 
should  lie  DOTth  of  the  center  line  of  Oak 
street  ertended,  and  to  have  the  same  com- 
pleted by  the  Ist  day  of  May,  1803;  also,  to 
build  the  boulevard  or  driveway  between  the 
center  line  of  Pearsons  street  and  the  center 
line  of  Chicago  avenue.  In  addition  to  the 
wwk  agreed  to  be  done  by  the  shore  owners, 
they  also  agreed  to  pay  the  commissioners 
$100  par  lineal  foot  of  their  respective  front- 
ages on  Lake  Michigan.  The  following  plat, 
put  in  evidence  on  the  trial,  shows  the  loca- 
tion of  the  boulevard  and  the  lands  lying 
east  of  Pine  street,  made  by  Its  ccmstructlui: 
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Exhibit  CL 

HAP  OF  THE  OHIO  BTREST  EXTENSION  OF  THE  LAKE  SHORE  DRIVE. 
IsBAK  Rahdolfh,  Consulting  Engineer. 
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Maurice  T.  Moloney,  Atty.  Qen.,  T.  J.  Sco- 
flelil,  M.  L.  Newell,  and  Louis  M.  Greeley, 
for  appellant.  Herrick,  Allen  &  Boyesen, 
Geo.  W.  Smith.  Marston,  Augur  &  TutUe, 
WUson,  Moore  &  McUvaJne,  and  Edward  O. 
Brown,  for  appellees. 

CRAIG,  C.  J.  (after  stating  the  facts).  The 
first  ground  relied  upon  by  the  people  to  re- 
verse the  Judgment  of  the  circuit  court  has 
been  subdivided  in  the  argument  into  the 
three  following  propositions:  First  That  the 
legislature  of  the  state  of  Illinois  has  no 
power  to  alienate  the  submerged  lands  of 
Lake  Michigan,  as  proposed  by  the  act  of 
June  4,  1889.  Second.  That  Lake  Michigan 
and  its  submerged  lands  (subject  to  the  para- 
mount right  of  the  general  goverument  un- 
der the  commerce  clause  of  the  coustitutlon 
of  the  United  States)  can  only  be  disposed  of 
by  tbe  state  of  Illinois  In  aid  of  ti-ade,  com- 
merce, and  tbe  free  navigation  of  the  same. 
Third.  The  people  of  tbe  state  having  a  com- 
mon right  to  piscary  over  all  the  waters  of 
the  lake,  the  state  cannot  alienate  the  sub- 
merged lands,  or  any  part  thereof,  so  as  to 
destroy  such  right  of  piscary.  The  law 
aeems  to  be  well  settled  in  the  different  states 
that  the  title  to  and  dominion  over  lands  cov- 
ered by  tide  waters  within  the  boundaries  of 
the  several  states  belong  to  each  state  where- 
in they  are  located.  The  state  holds  the  fee 
In  trust  for  the  public.  The  doctrine  estab- 
lished In  regard  to  lands  covered  by  tide 
waters  has  also  been  held  applicable  to  lands 
bounded  by  fresh  water  on  our  large  lakes. 
As  early  as  1860  the  question  arose  In  this 
state  In  regard  to  the  proper  construction  to 
be  placed  on  a  deed  conveying  lands  with 
Lake  Michigan  as  a  boundary  line;  and,  in 
dlsifosing  of  tbe  question,  this  court,  In  Sea- 
man V.  Smith,  2i  III.  523,  held  that  a  grant 
giving  the  ocean  or  a  bay  as  the  boundaj^ 
Une  by  the  common  law  carries  It  down  to 
the  ordinary  high- water  mark;  that  the  point 
at  which  the  tide  usually  ebbs  and  flows  is 
the  boundary  of  a  grant  to  the  shore;  and 
that  the  rule  which  governed  in  regard  to 
laud  in  tide  water  applied  to  lands  on  our 
large  lakes.  It  is  there  said:  "A  fair  and 
reasonable  construction  of  the  language  run- 
ning to  tbe  lake  and  with  the  lake  would 
mean  to  that  place  where  Its  outer  edge  is 
usually  found.  •  *  •  We  are  therefore  of 
the  opitiiloD  that  the  line  at  which  the  wator 
usually  stands  when  free  from  disturbing 
causes  Is  the  boundary  of  land  In  a  convey- 
ance calling  for  the  lake  as  a  line."  Aside 
from  the  fact  tliat  the  waters  of  our  large 
la^es  are  fresh,  and  there  Is  no  ebb  and  flow 
of  tbe  tide,  they  do  not  differ  materially  from 
the  open  sea;  and  no  reason  is  perceived  why 
one  rule  should  be  applied  to  lands  bounded 
by  the  sea,  and  a  different  rule  applied  to 
lands  bordering  on  our  great  lakes.  Where 
a  navigable  river  Is  called  for  as  a  boundary 
line,  the  gi-antee  will  take  to  the  thread  of 
the  current  of  the  stream;  bat  the  rule  that 
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governs  our  rivers  has  no  application  to  our 
great  lakes.  The  supreme  court  of  the  Unit- 
ed States,  in  Illinois  Cent  B.  Co.  v.  Illinois, 
146  U.  S.  387,  13  Sup.  Ct.  110,  announced  the 
same  doctrine  laid  down  by  this  court  It  is 
there  said:  "We  hold  that  the  same  doctrine 
as  to  the  dominion  and  sovereignty  over  and 
ownership  of  lands  under  the  navigable  wat- 
ers of  the  great  lakes  applies  which  obtains 
at  the  common  law  as  to  the  dominion  and 
sovereignty  over  and  ownership  of  lands  un- 
der tide  waters  on  the  borders  of  the  sea,  and 
that  the  lands  are  held  by  tbe  same  right  In 
the  one  case  as  In  the  other,  and  subject  to 
the  same  trusts  and  limitations."  It  Is  true 
that  the  state,  holding  the  title  to  the  lands 
covered  by  the  waters  of  Lake  Michigan 
does  not  hold  such  title  subject  to  barter  and 
sale,  as  does  tbe  United  States  its  public 
lands;  but  the  state  holds  the  title  In  trust 
In  its  sovereign  capacity  for  tbe  people  of 
the  entire  state,  for  the  purposes  of  naviga- 
tion and  fishing.  The  governmental  powers 
of  the  state  over  these  lands  cannot  be  re- 
linquished or  given  away.  The  trust  imposed 
upon  the  state  must  be  kept  and  faithfully 
observed.  But  did  the  state  repudiate  the 
trust  and  transcend  its  powers,  in  the  en- 
actment of  the  act  of  June  4, 1889,  wlilch  au- 
thorized the  board  of  park  commissioners  to 
extend  its  boulevard  or  driveway  over  and 
upon  the  bed  of  Lake  Michigan,  and  sell  and 
convey  the  submerged  lands  which  might  be 
reclaimed  In  extending  the  driveway  In  the 
lake?  The  extension  authorized,  as  constru- 
ed by  the  boai'd  of  park  commissioners  In 
making  the  Improvement  is  Qot  a  matter  of 
small  moment  but  on  the  other  hand,  owing 
to  the  large  amount  of  tei-ritory  involved,  and 
the  large  Interest  of  the  puljllc  In  the  waters 
of  tbe  lake,  and  of  property  owners  In  the 
lake,  the  proposed  extension  Is  so  far-reach- 
ing In  its  effect  as  to  present  questions  of 
great  Importance.  The  distances  of  the  outer 
breakwater  from  the  shore  line  of  the  lake  as 
It  existed  In  1888  (being  the  blue-shore  line, 
as  shown  on  attorney  general's  map.  Exhibit 
1  to  the  certificate  of  evidence)  are  as  fol- 
lows: At  the  south  Hue  of  Oak  street  1,340 
feet;  at  the  north  line  of  Pearson  street, 
1,2.j0  feet;  at  the  center  of  Chicago  avenue, 
1,370  feet;  at  the  north  line  of  Oak  street 
1,330  feet;  at  the  north  line  of  Indiana  street, 
8S0  feet.  The  entire  area  reclaimed  or  to  be 
reclaimed  from  Oak  street  to  Indiana  street, 
taking  the  shore  line  of  1888  and  the  outer 
face  of  the  bx-eakwater  as  outer  and  iuner 
boundaries,  Is  93.14  acres,  of  which  31  acres 
He  between  the  south  line  of  Oak  street  and 
th^  north  Hue  of  Pearson  street,  10.44  acres 
between  the  north  line  of  Pearson  street  and 
the  center  of  Chicago  avenue,  and  51.70  acres 
between  the  center  of  Chicago  avenue  and 
tbe  north  line  of  Indiana  street  This  large 
tract  of  land,  containing  93  acres,  held  by  the 
state  In  trust  for  the  people.  Is  tnkfin  and 
transferred  to  the  adjacent  shore  owners,  to 
be  by  them  used  for  such  purpose  as  they 
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may  think  for  their  own  personal  Interest 
If  the  question  of  policy  was  one  to  be  con- 
sidered by  the  coart  In  the  decision  of  this 
case,  we  would  have  no  hesitation  in  con- 
demning the  action  of  the  legislature  in 
passing  the  act,  as  unwise  and  detrimental 
to  the  best  interest  of  the  people  of  the 
state.  But  our  legislature  Is  chosen  by  the 
people,  clothed  and  Intrusted  with  power  to 
enact  laws  for  the  people,  and  the  propriety 
or  Impropriety  of  legislation  is  a  matter  sole- 
ly with  the  legislative  department  of  the 
state;  and,  unless  an  act  passed  by  the  leg- 
islature Infringes  upon  some  proTisIon  of  our 
organic  law,  It  Is  not  the  province  of  the 
courts  to  declare  such  legislation  Invalid. 

The  question  before  us  is  not  one  of  pollc; 
or  expediency,  but  it  Is  one  of  power:  Was  the 
legislature  clothed  with  power  to  convey  re- 
claimed lands  which  were  originally  covered 
by  the  waters  of  Lake  Michigan?  In  the  ll- 
llnols  Cent  R.  Co.  Case,  supra,  In  speaking 
of  this  question  of  power,  the  court  said: 
"The  ownership  of  the  navigable  waters  of 
the  harbor  and  of  the  lands  under  them  la 
a  subject  of  public  concern  to  the  whole  peo- 
ple of  the  state.  The  trust  with  which  they 
are  held,  therefore,  is  governmental,  and  can- 
not be  alienated,  except  In  those  instances 
mentioned,  of  parcels  used  in  the  improve- 
ment of  the  Interest  thus  held,  or  when 
parcels  can  be  disposed  of  without  detriment 
to  the  public  interest  in  the  lands  and  wa- 
ters remaining."  In  the  case  cited,  the  court 
recognize  the  power  of  the  state  to  convey 
parcels  of  the  lands  held  by  the  state  under 
navigable  waters  when  such  conveyance  will 
^ot  impair  the  public  interest  in  the  lands 
and  waters  remaining.  In  Weber  v.  Harbor 
Oom'rs,  18  Wall.  57,  where  the  question  arose 
in  regard  to  the  conveyance  of  certain  land 
covered  by  the  waters  of  the  Bay  of  San 
Francisco,  the  court,  among  other  things, 
said:  "Upon  the  admission  of  California  in- 
to the  Union  upon  equal  footing  with  the 
original  states,  absolute  property  in,  and  do- 
minion and  sovereignty  over,  all  soils  under 
the  tide  waters  within  her  limits  passed  to 
the  state,  with  the  consequent  right  to  dis- 
pose of  the  title  to  any  part  of  said  soils 
In  sncb  manner  as  she  might  deem  proper, 
subject  only  to  the  paramount  right  of  navi- 
gation over  the  waters,  so  far  as  such  navi- 
gation might  be  required  by  the  necessities 
of  commerce  with  foreign  nations  or  among 
the  several  states,  the  regulation  of  which 
was  vested  in  the  general  government."  In 
Hoboken  v.  Railroad  Co.,  124  U.  S.  688,  8 
Sup.  Gt  643,  the  question  arose  In  regard  to 
the  validity  of  an  act  of  the  state  of  New 
Jersey,  under  which  certain  companies  paid 
the  state  a  certain  sum  of  money  for  the 
privilege  of  filling  up  and  reclaiming  for  their 
own  use  submerged  land  under  public  waters 
of  the  state  in  front  of  lands  owned  by  said 
parties.  The  act  of  the  legislature  was  sus- 
tained, and  the  court  among  other  things. 
Bald:   **In  the  examination  of  the  effect  to 


be  given  to  the  riparian  laws  of  the  state 
of  New  Jersey  by  the  act  of  April  11,  1864, 
In  connection  with  the  supplementary  act  of 
Itlarch  31, 1869,  it  Is  to  be  borne  In  mind  that 
the  lands  below  high-water  mark,  constitut- 
ing the  shores  and  submerged  lands  of  the 
navigable  waters  of  the  state,  were,  accord- 
ing to  its  laws,  the  property  of  the  state  as 
sovereign.  Over  these  lands  it  had  absolute 
and  exclusive  dominion,  including  the  right 
to  appropriate  them  to  such  uses  as  might 
best  serve  Its  views  of  the  public  Interest, 
subject  to  the  power  conferred  by  the  consti- 
tution upon  congress  to  regulate  foreign  and 
Interstate  commerce."  In  Shively  v.  Bowl- 
by,  162  U.  S.  9,  14  Sup.  Ct.  550,  the  correct- 
ness'of  the  rulings  of  the  supreme  court  of 
Oregon  arose;  the  ruling,  as  given  In  the  re- 
port of  the  case,  being  as  follows:  "Second. 
The  supreme  court  of  Or^on  decided  that 
said  state  was  the  absolute  owner  of  all 
rights  in  front  of  the  high  land  granted  by 
the  United  States  to  said  grantee,  with  said 
Columbia  river  as  a  boundary,  below  the 
meander  line,  out  to  the  channel  of  said  Co- 
lumbia river,  to  the  exclusion  of  all  rights 
of  the  grantee  aforesaid  of  the  United  States 
under  the  said  act  of  congress  of  September 
27,  1850.  Third.  The  supreme  court  of  Ore- 
gon decided  that  said  state  had  the  absolute 
power  to  dispose  of  the  soil  of  said  river, 
and  of  all  the  wharfage  rights  in  front  of  the 
high  land  granted  by  the  United  States  to 
sold  grantee,  the  predecessor  of  the  plaintiff 
in  error,  with  said  Columbia  river  as  a 
boundary,  to  a  private  person,  for  a  private 
beneficial  use,  and  had  so  disposed  of  the 
same  to  the  defendants  in  error."  The  court, 
after  reviewing  many  decisions  of  different 
courts  In  regard  to  the  control  of  the  state 
over  submerged  lands,  said:  "The  foregoing 
summary  of  the  laws  of  the  original  states 
shows  that  there  Is  no  universal  and  uniform 
law  upon  the  subject,  but  that  each  state  baa 
dealt  with  the  lands  under  the  tide  waters 
within  its  borders  according  to  Its  own  views 
of  justice  and  policy,  reserving  Its  own  con- 
trol over  such  lands,  or  granting  rights  th»e- 
in  to  Individuals  or  corporations,  whether 
owners  of  the  adjoining  land  or  not,  as  it 
considered  for  the  best  Interests  of  the  pub- 
lic. Great  caution,  therefore.  Is  necessary  In 
applying  precedents  in  one  state  to  cases  aris- 
ing In  another."  In  Barney  v.  Keokuk,  94  U. 
8.  324,  the  disposition  of  submergcid  lands 
was  held  to  be  a  question  for  the  several 
states  to  determine  for  themselves;  and.  If 
they  chose  to  resign  to  the  riparian  proprie- 
tor rights  which  properly  belong  to  them.  It 
was  not  for  others  to  object  Under  the  au- 
thorities, the  law  seems  to  be  well  settled 
that  the  legislature  was  clothed  with  power 
to  enact  a  law  authorizing  the  extension  of 
the  driveway  over  and  upon  the  waters  of 
the  lake,  so  long  as  the  extension  did  not  In- 
terfere with  navigation  and  commerce,  and 
the  right  of  fishing  upon  the  lake;  and  we 
see  no  reason  why  the  submerged  lands  re- 
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claimed  by  the  extension  of  the  driveway 
may  not,  as  provided  In  the  act,  be  appro- 
priated for  the  payment  of  tbe  Improvement. 
The  legislature  represents  not  only  the  state, 
which  holds  the  title  which  at  common  law 
was  vested  In  the  crown,  but  the  legislature 
also  represents  the  public,  for  whose  benefit 
the  title  is  held;  and  In  that  capacity  It  pos- 
sesses the  sovereign  power  of  parliament 
over  the  waters  of  the  lake  and  the  submer- 
ged lands  covered  by  the  waters.  In  provid- 
ing for  the  construction  of  the  drive  over 
and  upon  the  shoal  waters  of  the  lake,  and 
placing  the  control  In  the  hands  of  the  park 
commissioners  for  park  purposes,  no  attempt 
has  been  made  by  the  legislature  to  relin- 
quish its  governmental  powers,  or  place  them 
beyond  the  power  of  future  legislation.  The 
right  of  navigation  and  of  fishing  remains 
substantially  In  the  public,  as  before.  If 
their  rights  were  taken  away  or  materially 
infringed  upon  by  the  act,  or  the  action  of 
the  commissioners  under  the  act,  the  action 
of  the  commissioners  could  not  be  sustained, 
as  the  legislature  has  no  power  to  dispose 
of  the  waters  of  Lake  Michigan,  or  the  lands 
under  the  waters,  contrary  to  the  trust  un- 
der which  they  are  held  for  the  people. 

But  it  is  said  In  argument  that  tbe  king 
of  Great  Britain  did  not  at  common  law 
have  the  power  to  dispose  of  the  title  to 
lands  covered  by  navigable  waters,  and, 
as  the  common  law  baa  been  adopted  in  this 
state,  the  legislature  has  no  such  power. 
The  common  'law  In  this  state  owes  Its  exist- 
ence to  an  act  of  the  legislature,  and  It  Is 
subject  to  alteration,  modification,  or  abso- 
lute repeal  by  the  legislature  at  any  time 
the  legislature  may  choose.  The  powers  of 
the  legislature  are  In  no  manner  limited  or 
restricted  by  the  common  law.  The  first 
section  of  the  fourth  article  of  our  consti- 
tution confers  the  legislative  power  of  the 
state  on  the  general  assembly,  and  the  gen- 
eral assembly  Is  clothed  with  all  power  of 
legislation  In  regard  to  all  matters  pertain- 
ing to  the  state,  except  so  far  as  It  Is  pro- 
hibited by  the  constitution  of  the  state  or 
of  the  United  States.  This  question  Is  dis- 
cussed at  considerable  length  In  Langdon 
T.  City  of  New  York,  93  N.  T.  155,  where  It 
is  said:  "From  the  earliest  times.  In  Eng- 
land, the  law  has  vested  the  title  to  and  tbe 
control  over  the  navigable  waters  therein  In 
the  crown  and  parliament.  A  distinction 
was  taken  between  the  mere  ownership  of 
the  soil  under  water  and  the  control  over 
It  for  public  purposes.  The  ownership  of 
the  soli,  analogous  to  the  ownership  of  dry 
land,  was  regarded  as  jus  privatum,  and 
was  vested  In  the  crown.  But  the  right  to 
use  and  control  both  the  land  and  water 
was  deemed  a  jus  publicum,  and  was  vest- 
ed in  parliament.  The  crown  could  con- 
vey the  soil  under  water,  so  as  to  give  pri- 
vate rights  therein;  but  the  dominion  and 
control  over  the  waters,  in  the  interest  of 
commerce  and  navigation,  for  the  benefit 


of  all  subjects  of  the  kingdom,  could  be 
exercised  only  by  parliament  Com.  v.  Al- 
ger, 7  CuBh.  53;  People  v.  New  York  &  S. 
I.  F.  Co.,  68  N.  Y.  71.  *  ♦  *  In  this  coun- 
try, each  state,  subject  to  limitations  found 
In  the  federal  constitution,  has  the  absolute 
control  of  all  the  navigable  waters  within 
Its  limits.  As  said  by  the  chancellor  In 
Lansing  v.  Smith,  4  Wend.  9,  tbe  state, 
throuigh  Its  legislature,  'may  exercise  the 
same  powers  whlcK  previous  to  the  Revo- 
lution could  have  been  exercised  by  the 
king  alone,  or  by  him  in  conjunction  with 
parliament,  subject  only  to  those  restric- 
tions which  have  been  Imposed  by  the 
constitution  of  this  state  or  of  the  United 
States.' "  See,  also,  Clark  v.  City  of  Provi- 
dence, 16  R.  I.  338,  15  AU.  763,  and  Mowry 
V.  City  of  Providence,  16  R.  I.  422,  16  Atl, 
511,  where  the  same  doctrine  Is  announced. 
In  the  last  case  cited.  It  Is  said:  "In  the 
case  of  Clark  v.  City  of  Providence,  16  R. 
I.  337,  15  Aa  763,  this  court  held  the  act 
to  be  constitutional.  We  held  In  that  case 
that  the  state,  or  general  assembly,  as  the 
organ  of  the  state,  Is  the  representative  of 
the  public  or  people  as  to  the  public  right, 
and,  as  such,  has  power  to  release  the  right, 
tbe  general  assembly  having  In  tbe  matter 
the  authority,  not  simply  of  the  English 
crown,  but  of  both  crown  and  parliament, 
except  so  far  as  it  bas  been  limited  by  the 
constitution  of  the  state  or  by  the  consti- 
tution and  laws  of  the  United  States." 

Here  there  Is  no  complaint  on  behalf  of 
the  federal  government,  or  of  any  of  Ita 
officers,  that  the  action  of  the  legislature, 
and  the  extension  of  the  driveway.  In  pur- 
suance of  the  act,  upon  the  waters  of  the 
lake,  will  in  any  manner  Interfere  with 
commerce.  The  only  complaint  comes  from 
the  attorney  general,  acting  for  and  on  be- 
half of  the  people.  The  people,  however, 
have  spoken  through  their  representatives, 
who  were  clothed  by  them  with  full  power 
to  act  If  the  legislation  was  unwise  or 
detrimental  to  the  best  interest  of  the  state, 
the  people  cannot  complain,  because  they 
alone  are  to  blame  in  selecting  men  to  rep- 
resent them  who  were  unfit  to  discbarge  the 
duties  with  which  they  were  clothed.  The 
remedy  Is  In  the  hands  of  the  people,— to 
elect  competent  and  honest  men  to  repre- 
sent them  In  the  legislature.  When  the 
people  have  chosen  their  representatives, 
clothed  with  legislative  power,  they  cannot 
complain  of  the  action  of  their  chosen  repre- 
sentatlves,  so  long  as  the  legislation  does 
not  conflict  with  the  organic  law  of  the 
state  or  of  the  United  States,  or  so  long  as 
they  do  not  undertake  to  part  with  govern- 
mental power. 

But  It  Is  said  if  the  legislature  has  the 
power  to  dispose  of  the  submerged  lands  In 
question,  under  the  pretense  of  construct- 
ing a  boulevard  200  feet  wide,  why  could 
It  not  give  away  any  Indefinite  quantity  of 
the  submerged  lands  of  the  lake?  It  is  not 
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claimed  here  that  the  leglBlature  has  the 
power  to  dispose  of  submerged  lands  of  the 
lake  in  any  ease  where  the  disposition  would 
materially  Interfere  with  the  navigation  of 
the  lalce  for  the  purpose  of  commerce  and 
the  right  of  fishing;  and  it  may  be  conced- 
ed that  such  power  is  governmental,  and 
does  not  exist.  Indeed,  the  Qrst  section  of 
the  act  in  question,  in  direct  terms,  pro- 
hibits an  extension  of  the  boulevard  in  such 
manner  as  to  interfere  'with  the  navigation 
of  the  iaM.e  for  the  purpose  of  commei'ce. 
Upon  looking  Into  the  evidence,  It  will  be 
found  that  the  waters  of  the  lake  west  of 
the  driveway,  as  constructed,  were  not 
adapted  to  navigation,  and  were  not  used 
to  any  great  extent  for  that  purpose.  The 
learned  judge  before  whom  this  case  was 
tried,  in  speaking  of  the  evidence  on  this 
branch  of  the  case,  said:  "It  is  true  that, 
In  some  cases,  tugs,  small  craft  for  carry- 
ing passengers  in  a  small  way  to  and  from 
the  government  breakwater,  and  to  other 
points  near  this  drive  along  the  lake,  small 
sailing  yachts,  and  boats  for  pleasure,  have, 
from  time  to  time,  passed  over  these  waters, 
and  that  a  very  considerable  portion  of 
these  waters  were,  before  being  filled,  deep 
enough  to  be  navigated  by  small  vessels 
actually  engaged  in  trade  and  commerce  be- 
tween the  port  of  Chicago  and  other  ports 
on  the  lake;  but  It  Is  also  a  further  fact; 
shown  by  the  evidence,  that  all  such  small 
vessels  are  a  very  Insignificant  proportion  of 
the  whole  numbei  of  vessels  engaged  in 
trade  and  commerce  to  and  from  the  port 
ot  Chicago,  and  that  these  small  vessels 
never  have  passed  over  these  waters,  be- 
cause, in  going  to  and  from  the  harbor  of 
Chicago,  tbese  waters  are  outside  of  the 
nsual  course,  and  are  considered  dangerous 
by  sailors  on  the  lake.  Even  a  very  small 
IKirtlon  of  all  the  vessels  arriving  at  and 
departing  from  Chicago  ever  come  within 
the  government  breakwater  ofT  this  shore; 
and,  when  they  do,  they  Invariably  pass 
quite  near  the  breakwater,  which  is  about 
fifteen  hundred  feet  easterly  from  the  east- 
erly line  of  said  proposed  drive,  In  order 
to  avoid  shoal  water." 

From  the  foregoing  it  is  apparent  that 
the  construction  of  the  boulevard  authoriz- 
ed by  the  act  will  not  materially  interfere 
with  or  obstruct  the  navigation  of  the  lake. 
But  it  is  said  that  the  act  Is  Invalid  be- 
cause it  conflicts  with  that  provision  of  the 
constitution  which  provides  that  every  act 
shall  embrace  but  one  subject,  and  thai  shall 
be  expressed  In  its  title.  The  title  to  the 
act  Is  OS  follows;  "An  act  to  enable  park 
commissioners,  having  control  of  any  boule- 
vard or  driveway  bordering  upon  any  pub- 
lic waters  of  this  state,  to  extend  the  same." 
Section  1  provides  for  the  extension  of  such 
driveway  over  and  upon  the  bed  of  such 
public  waters.  Section  2  provides  for  an 
estimate  of  cost,  and  the  consent  of  a  cer- 
tain amount  of  the  frontase  abutting  such 


waters.  Section  3  provides  that  the  board 
may  contract  for  the  construction  of  sucb 
extension,  and  that  the  submerged  lands  ly- 
ing between  the  shore  and  the  inner  line 
of  such  extension  shall  be  .ippropriated  to 
the  purpose  of  defraying  tlje  cost  of  such 
extension,  and  to  that  end  the  board  are 
authorized  to  sell  aud  convey  such  lands, 
etc.  Upon  examination  It  will  be  found  that 
the  act  has  but  one  general  object,  and  that 
Is  fairly  indicated  by  the  title:  and  under 
the  rule  laid  down  In  People  v.  N'elson,  133 
IlL  575,  27  N.  E-  217.  we  do  not  regai-d  It 
In  conflict  with  the  constitution.  The  act 
conferred  power  on  the  board  of  park  com- 
missioners to  extend  a  boulevard  over  upon 
the  waters  of  Lake  Michigan.  This  was  the 
main  purpose  of  the  act,  but,  lu  order  to 
fecllitate  the  work,  it  was  proper  to  provide 
means  to  defray  the  cost  of  the  work  In  the 
same  act.  In  the  prosecution  of  the  work. 
It  was  obvious  that  there  would  be  sub- 
merged lands  between  the  boulevard  as 
constructed  and  the  former  shore,  and  these 
lands  were  by  the  act  appropriated  to  de- 
fray the  cost  of  the  improvement  These 
provisions  are,  as  we  think,  germane  to  the 
real  purpose  of  the  law  as  expressed  In  the 
title.  See  Johnson  v.  People,  83  111.  431,  and 
Lamed  v.  Tiernan,  110  111.  177. 

It  is  also  claimed  that  the  location  of  the 
boulevard  Is  not  an  extension  of  the  Lake 
Shore  drive,  within  the  meaning  of  the  stat- 
ute. The  Lake  Shore  drive,  as  constructed 
by  the  Lincoln  Park  commissioners  at  the 
time  the  act  of  1889  was  passed  by  the  leg- 
islature, commenced  at  Xorth  avenue,  and 
extended  along  Lake  Michigan  south  to  Oak 
street,  where  it  connected  with  Pine  street 
Under  an  ordinance  of  the  city  of  Chicago, 
Pine  street,  from  Oak  street  south,  had  been 
turned  over  to  the  Lincoln  Park  commis- 
sioners as  a  boulevard.  The  extension  of  the 
boulevard  as  located  by  the  commissioners 
of  Lincoln  Park  leaves  the  old  Lake  Shore 
drive  at  its  terminus  at  the  south,  and  ex- 
tends east  a  certain  distance,  aud  then  turns 
to  the  south,  as  shown  by  the  map  put  in 
evidence.  The  argument  is  that  the  boule- 
vard, as  laid  out,  is  not  an  extension  of  the 
original  Lake  Shore  drive,  because  not  Join- 
ed to  the  end  of  such  drive,  and  does  not 
run  In  the  same  direction  as  the  old  drive. 
The  act  of  1889  did  not  attempt  to  locate 
the  extension  of  the  driveway;  it  merely 
provided  it  should  be  over  and  upon  Lake 
Michigan,  thus  leaving  a  large  discretion 
In  the  hands  of  the  commissioners;  and.  In 
the  exercise  of  the  discretion  vested  In  them, 
there  has  been  no  such  departure  from  the 
act  as  to  render  the  action  of  the  commis- 
sioners nugatory.  Section  3  of  the  act  con- 
tains the  following  provision:  "In  all  cases 
where  any  boulevard  or  driveway  is  extend- 
ed under  the  provisions  hereof,  the  sub- 
merged lands  lying  between  the  shore  of 
such  public  waters  and  the  Inner  line  of 
the  extension  of  such  boulevard  or  drlve- 
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way  shall  be  appropriated  by  the  board  of 
park  commissioners  to  tbe  pnrpoae  of  d«< 
fraying  the  cost  of  snph  eztoislon,  and  to 
that  end  such  board  of  park  commlssloaem 
are  authorized  to  sell  and  convey  such  sab* 
merged  lands  In  fee  simple  by  deeds  duly 
executed."  Under  this  statute,  it  Is  claim- 
ed that  tbe  park  commissioners  were  only 
authorized  to  sell  the  submerged  lands  for 
cash,  and  that  the  contracts  entered  Into 
the  park  commissioners  with  tbe  sbore  own- 
ers, under  which  tbe  lands  were  to  be  con- 
Teyed  to  the  shore  owners  npon  'tbe  com- 
pletion of  the  work  called  for  by  tbe  con- 
tracts, and  up<m  tbe  payment  of  ^100  per 
foot,  were  not  authorized  by  the  statute. 
Under  the  statute  supra,  the  submerged 
lands  lying  between  tbe  shore  of  tbe  lake 
and  the  Inner  line  of  the  boulevard  to  be 
constructed  were  placed  in  tbe  bands  of  tbe 
commissioners,  to  be  used  In  payment  of 
the  cost  of  the  improyement.  If  the  park 
commissioners  liad  sold  the  submerged  land 
to  tbe  shore  owners,  for  cash,  and  used  the 
money  to  defray  the  cost  of  the  Improre- 
ment,  It  Is  not  suggested  that  the  statute 
would  have  .been  vl(4ated.  If  the  work 
^preed  to  be  performed  by  tbe  shore  own- 
ers was  done  as  cheap  as  If  they  bad  been 
paid  cash,  and  if  the  price  given  for  the 
submerged  lauds  was  its  fnll  market  Talne^ 
In  principle  it  made  no  difference  whether 
tbe  lands  were  sold  for  all  caali,  or  a  part 
cash  and  a  part  in  making  tbe  Improrement 
These  submerged  lands  .<  cre  set  ^;»art  to 
be  used  In  payment  of  u.<>  cost  of  the  Im- 
provement, and,  until  It  has  been  shown  that 
they  have  been  disposed  of  In  such  a  way 
that  the  commissioners  have  not  received 
their  full  value  on  the  Improvement,  no  one 
can  properly  object  The  right  of  a  shore 
owner  on  Lake  Michigan  to  fill  up  portions 
of  tbe  lake,  ajid  thus  extend  his  lands, 
does  not  arise  In  this  case,  and  that  ques- 
tion will  not  be  considered.  The  judgment 
of  the  (drcuit  court  will  be  affirmed. 


(164  111.  S91) 

SULLIVAN  et  al.  v.  EDDT.i 
(Supreme  Court  of  Illinois.    Nov.  28.  1S96.) 

AovBRSB  FoBaesBtOK—  EUbotme:;*  — Diraxsn— 

Deposition — Tax  Titlk. 

1.  Evidence,  in  ejectment,  that  plaintiff  had 
the  land  in  snlt  enrreyed  when  he  purchased  it, 
visited  it  thereafter  nearly  every  Sunday,  pas- 
tured hornea  on  it,  set  out  trees,  dug  a  well,  dic- 
tated the  erection  of  a  smaJi  house,  and  every 
year  for  20  years  mowed  tbe  land  or  let  it  out  to 
mow.  is  sufficient  to  siiBtnin  a  verdict  that  he 
had  been  In  actual,  open,  visible,  notorious,  ex- 
clusive, nniDternipted,  and  adverse  possession 
of  the  land  for  20  years. 

2.  Defendant  In  ejectment  cannot  defeat 
plaintiff's  recoven  by  showing  outstanding  title 
iQ  a  stranger,  with  wnleh  he  has  In  no  way  con- 
nected himself  when  defendant  is  a  mere  trea- 
pnHSer. 

8.  It  Is  not  «Tor  to  refase  an  Instraction 
which  singles  ont  particular  facts,  and  promi- 


>  Behearing  denied  Januair  16, 1897. 


nently  calls  the  attention  of  the  jury  to  these 
facts. 

4.  An  affidavit  by  a  purchaser  at  a  tax  sole 
that  he  made  diligent  search  for  the  owner, 
and  was  unable  to  find  him,  is  insufficient  to 
show  that  such  owner  could  not,  "upon  dili- 
gent inquiry,  be  found  in  the  coanty,''  within 
the  meanine  of  Rev.  St.  1891,  c.  120,  S  216. 
Van  Matre  v.  Sankey  (111.)  36  N.  B.  628,  fol- 
lowed. 

5,  It  is  not  error  to  receive  in  evidence  a  depo- 
sition taken  in  another  state,  because  it  is  open- 
ed by  the  clerk  of  the  court  to  which  It  is  re* 
turned.  In  pursuance  of  an  order  of  courL 

Appeal  from  circuit  court.  Cook  county; 
Edmund  W.  Burke,  Judge. 

Ejectment  by  Clara  E.  Eddy  against  Mary. 
Sullivan  and  another.  Judgment  for  |>laln- 
tiff.  Defendants  appeal.  Affirmed. 

Edward  Eoby  and  S.  F.  Sbope,  for  appel- 
lants. C.  S.  Darrow,  H.  S.  Mecartney,  and 
Morris  St  P.  Thomas,  for  appellee. 

OBAIGl,  J.  This  was  an  action  of  eject- 
ment, brobght  by  William  H.  Eddy  agidnst 
Andrew  Sullivan  and  Henry  H.  Oage,  to  re* 
cover  a  certain  tract  of  land  In  Oook  county, 
consisting  of  8  or  10  acres,  which  Is  accu- 
rately described  in  tbe  declaration.  On  a 
tri^  of  the  cause  in  tbe  month  of  June,  1803, 
tbe  plaintiff  recovered  the  land  In  contro- 
versy, and  the  defendants  appealed  to*  this 
court,  where  the  Judgment  was  affirmed. 
See  SulUvan  v.  Bddy,  154  IlL  200,  40  N.  B. 
482.  In  July,  1804,  before  tbe  expiration  of 
one  year  after  tbe  first  trial,  the  defendants 
paid  tbe  costs,  and  took  a  new  trial  under 
the  statute.  On  a  second  trial  of  the  cause 
before  a  Jury  tbe  plaintiff  again  obtained 
a  verdict  in  his  favor  upon  which  the  court 
entei'ed  Judgment  To  reverse  this  latter 
Judgment  the  defendants  have  brought  tbls 
appeal. 

William  H.  Eddy  purchased  the  ladd  In 
controversy  from  Peter  A.  Baker,  and  ob- 
tained a  deed  from  blm  January  11,  1^6, 
whlcb  was  duly  recorded  January  23,  IS&O. 
On  the  trial  tbe  plaintiff  claimed  title  to  the 
premises— First  under  a  regular  cl^n  of 
conveyances  from  tbe  United  States  to  Bak- 
er, and  from  Baker  to  himself;  second,  20 
years'  actual  possession  of  the  land  under 
the  deed  from  Baker  before  Henry  H.  Qage 
took  possession,  in  the  spring  of  1886.  The 
plaintiff  read  In  evidence  deeds  purporting 
to  convey  lands  of  which  tlie  tract  in  ques- 
tion Is  a  part,  from  tbe  Uulted  States,  by  a 
continuous  chain  of  title  down  to  himself. 
One  of  the  deeds  In  tbe  chain  It  is  claimed 
was  not  acknowledged  as  required  by  law, 
and  on  that  account  tbe  title  did  not  pass 
by  that  deed.  We  shall  not  stop  to  discuss 
the  question  raised,  by  this  point  because, 
if  the  plaintiff  established  bis  title  in  tbe 
other  branch  of  the  case,— which  we  think  be 
did,— -that  was  sufficient  to  authorize  a  recov- 
ery, r^ordless  of  tbe  supposed  defect  In  the 
deed  referred  to.  In  1865,  Eddy  purchased 
20  acres  immediately  adjoining  tbe  land  in 
question  on  tbe  north  from  Fhlneas  £.  ilet- 
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rlfaew,  and  from  that  time  both  tracts  were 
need  together  by  him  as  one  tract  until  Qage 
took  possession  of  both  tracts  In  the  spring 
of  1886.  The  eTidence,  therefore,  In  regard 
to  the  possession  of  one  tract  applies  to  the 
other,  and  It  was  stipulated  on  the  trial  that 
the  evidence  introduced  on  the  trial  wherein 
either  piece  was  Involved  might,  so  far  as 
competent,  be  read  on  the  trial  of  the  action 
Involving  the  other  tract  The  20-acre  tract 
was  before  the  court  la  Eddy  v.  Gage,  147 
IlL  162.  35  N.  E.  347.  Sullivan  set  up  no 
title  to  the  land.  He  was  placed  In  posses- 
sion by  Gage,  and  paid  no  rent,  but  merely 
lield  possession  of  the  land  for  Gage.  The 
defeiraant  Gage  relied  upon  a  tax  sale  of  the 
land,  followed  by  a  deed  executed  In  March, 
1877,  and  seven  successive  years'  payment 
of  taxes  while  the  land  was  vacant  and  un- 
occupied, followed  by  possession  of  the  land 
in  March,  1886,  after  the  completion  of  the 
eeyea.  years'  payment  of  taxes  under  the 
deed  executed  In  March,  1877,  as  color  of  ti- 
tle. 

The  ruling  of  the  court  In  the  admission 
and  exclusion  of  evidence  has  been  criticised 
in  the  argument,  but,  without  entering  upon 
a  critical  review  of  the  questions  raised,  we 
are  satisfied,  after  a  careful  consideration 
of  the  objections,  that  no  prejudicial  error 
was  committed  by  the  court  In  its  ratings  on 
the  evidence.  It  is  claimed  that  the  court 
erred  In  refusing  to  suppress  a  deposition  of 
a  witness  named  Child,  which  was  taken  In 
the  state  of  Indiana,  and  transmitted  to  the 
clerk  of  the  court  in  Cook  county.  After 
the  deposition  bad  been  received  by  the 
clerk,  be  opened  It  on  September  25,  1899, 
and  marked  the  deposition  "Filed."  This  ac- 
tion of  the  clerk  seems  to  have  been  done 
und^  and  In  pursuance  of  an  order  of  court, 
and  we  see  no  reason  -why  the  deposition 
should  have  been  suppressed. 

If  the  land  was  vacant  and  unoccupied  In 
March,  1877,  when  Gage  procured  color  of 
title,  and  remained  In  that  condition  until 
March,  1886,  the  time  Gage  took  possesstou, 
his  color  of  title,  seven  years'  pigment  of 
taxes,  and  possession  taken  after  the  com- 
pletion of  the  seven  years'  payment  of  taxes, 
would  bar  a  recovery  on  behalf  of  Eddy.  If, 
on  the  other  hand,  Eddy  was  In  possession 
of  the  land  during  the  seven  years  Gage  paid 
the  taxes,  that  fact  would  defeat  the  title 
of  Gage  set  op  under  the  statute  of  llmlta- 
ttons;  and,  if  Eddy  established  twenty  years' 
possession  of  the  land  under  his  deed  from 
Baker,  claiming  title,  he  would  be  entitled 
to  recover.  There  were  on  the  trial  of  the 
cause  two  leading  and  vital  questions  of  fact 
to  be  determined  firom  the  evidence  by  the 
Jury:  First  Whether  Eddy  was  In  the  actu- 
al adverse  possession  of  the  land  under  claim 
of  title  for  twenty  years  prior  to  the  time 
Gage  entered  upon  it  and  took  possession  In 
the  spring  of  1886.  Second.  Was  Eddy  In 
the  uninterrupted  possession  under  claim  of 
title  during  any  portion  of  the  seven  years 


next  precedhig  the  fenchig  1>y  Gage?  The 
jury  not  only  returned  a  gen«al  v^dlct  In 
favor  of  the  plaintiff,  but,  under  the  Instruc- 
tions of  the  court,  returned  two  special  find- 
ings as  follows:  (1)  "Was  William  H.  Eddy 
In  the  actual,'  open,  visible,  notorious,  ezdu- 
slve,  uninterrupted,  and  adverse  possession 
of  the  land  described  In  the  declaraUm,  un- 
der claim  of  tide  thcareto,  continuously  tor 
the  full  period  of  twenty  years  prior  to  the 
fencing  of  the  land  by  the  defendant  Qage 
in  1886?  A.  Yes."  (2)  "Was  William  H.  Ed- 
dy in  the'urtual,  open,  visible,  notorious,  ex- 
clusive, uninterrupted,  and  ai3v«se  posses- 
sion of  the  land  described  in  the  declaration 
under  claim  of  title  thereto  during  any  por- 
tion of  the  seven  years  just  prior  to  the  fen- 
cing of  the  land  by  the  defendant  Gage  in 
1SS6?  A.  Yee,"— signed  by  all  tfaejurors.  If 
this  special  finding  of  the  jury  la  sustained 
by  the  evidence^  the  defendants'  title  set  up 
under  the  statute  ot  limitations  was  worth- 
less, and  the  title  relied  upon  by  the  plaintiff 
was  a  valid  title,  and  one  upon  which  he  was 
entitled  to  recover  the  land.  There  Is  much 
evidence  in  the  record  tending  to  prove  that 
Eddy  went  Into  the  possession  of  the  two 
tracts  of  land  at  the  time  he  purchased 
them,  and  omtinued  In  the  possession  until 
Gage  entered  npon  the  land,  In  March,  1886. 
We  shall  not  go  Into  the  evidence  of  the  dif- 
ferent witnesses  in  detail.  It  would  aerre 
no  useful  purpose  to  do  sa  When  Eddy  pur- 
chased the  lands,  he  had  them  snrv^ed,  and 
established  the  comers  and  the  lines.  After 
the  purchase  of  the  IM)-acre  tract,  in  Febru- 
ary, 1865,  he  used  the  two  tracts  together. 
Almost  every  Suuday,  Eddy  visited  the  land. 
He  mowed  it,  pastured  horses  on  It,  toi^  his 
friends  out  to  see  the  land,  set  out  trees,  dic- 
tated the  erection  of  a  small  house,  dug  a 
well,  and  every  year  from  1866  to  1886  he 
mowed  the  land,  or  let  It  out  to  others  to 
mow.  The  land  was  known  and  recognised 
in  the  neighborhood  as  (he  prc^erty  of  Eddy, 
or  "Horse  -Eddy,"  as  he  was  known.  We 
think  the  evidence  was  ample  to  authorize 
the  finding  oi  the  Jury.  Upon  the  first  trial 
of  this  cause  the  plsJntiff  called  nine  wit- 
nesses to  establish  his  pMsesslon  of  the  land 
for  a  period  of  20  years.  When  the  case 
was  here  (m  appeal  we  h^  the  evidence  oi 
those  nine  wltneases  was  amply  suflldent  to 
sustain  the  finding  of  the  Jury  in  favor  of 
Eddy  on  the  question  of  possession.  40  N. 
E.  482.  The  evidence  of  thme  nine  wltneases 
was  before  the  jury  on  this  second  trial,  and. 
In  addition,  a  large  number  of  other  witness- 
es, were  introduced,  which  very  much 
strengthened  the  evidence.  It  Is  true,  the 
defendant  called  witnesses  on  the  last  trial, 
but  the  evidence  Introduced  did  not  ovot^ 
come  the  case  made  by  the  plaintiff.  We 
must  therefore,  hold,  as  we  did  when  the 
case  was  here  before,  that  the  evidence  fully 
Justified  the  finding  of  the  Jury. 

It  Is  claimed  In  the  argument  that  the 
court  erred  in  giving  plaintiff's  seventh  -In- 
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stnictlon,  which  was  as  foUows;  "If  the  Jn< 
17  belieTe  from  the  erldenee  that  the  plain- 
tiff waa  In  the  open,  notorious,  exclusive,  and 
adTerae  poasesston  of  the  land  In  controTersy 
at  and  before  the  time  the  same  was  fenced 
by  the  defendant  tiage,  and  that  the  defend- 
ant Gage  acqnlred  possession  of  the  said  land 
wrongfully  and  without  the  permission  of 
the  plaintiff,  and  ousted  the  plaintiff  from 
said  lands,  liien  the  court  Instructs  you  that 
the  defendant  Gage  omnot  defeat  the  plain- 
tiff's recovery  In  this  action  1^  showing  an 
outstanding  title  In  a  stranger,  with  which 
outstanding  title  the  defendant  Gage  has  In 
no  way  connected  himself."  We  think  the 
Instruction  htys  down  a  correct  rule  of  law. 
The  substance  of  the  charge  Is  that  a  mere 
intruder  upon  the  notwlous  adverse  posses- 
sion of  another  cannot  protect  his  tre^tass 
and  Intrusion  under  an  outstanding  title  In  a 
stranger.  This  Is  a  correct  principle,  and 
one  that  Is  fully  sustained  by  the  authorities. 
See  Jackson  v.  Harder,  4  Johns.  211;  WU- 
llanu  V.  Swetland,  10  Iowa,  61,  66;  Tapscott 
V.  Gobbs,  11  Grat  172;  Garleton  t.  Town- 
send,  28  OiUL  219,  223;  Proprlet(»8  of  Bur 
field  V.  Permit,  8  N.  H.  612;  Jackson  v. 
Schauber,  7  Cow.  187.  200;  Vlabec  v.  Phlla* 
delphia,  76  Pa.  St  892.  397;  Bates  v.  Gamp- 
beli,  25  Wis.  618;  Hardbi  t.  Forsythe,  S9 
lU.  812. 

It  Is  also  claimed  that  the  court  erred  In 
refusing  Instruction  No.  la  Upon  lotriilng 
Into  the  record,  it  win  be  found  that  the 
court  gave,  at  the  request  of  the  defendaut, 
16  long  Instnictlons.  Iltese,  In  connection 
with  those  given  for  the  plaintiff,  fuUy  cov- 
ered all  legal  questions  Involved  In  the  case, 
and  no  necessity  existed  for  giving  further 
instructions  on  behalf  of  dther  party.  Hore- 
over,  the  refused  Insbuctlon  waa  bad,  for  the 
reason  It  singled  out  particular  fticts,  and 
promlnoitly  celled  the  attention  of  the  ]u- 
ors  to  these  facts.  Instmctlons  of  this  char^ 
acter  have  frequent^  been  condemned  1^ 
this  court 

On  the  trial  the  defendaut  offered  in  evi- 
dence two  certain  delinquent  lists,  judg- 
ments of  the  county  court,  precepts,  certlfl- ' 
cates  of  sale,  wlUi  affidavits  showing  an  al- 
leged compliance  with  the  statute  requiring 
notice  and  tax  deeds  for  the  purpose  of  show- 
ing title  to  the  land  in  question.  Various  oli- 
Jectlons  wa«  made  to  the  lntrodactl<m  of 
these  papers  as  shovrlng  title,  and  the  court 
excluded  the  deeds,  as  paramount  title,  but 
admitted  th^  In  evidence  as  color  of  tltl& 

A  number  of  objections  are  urged  against 
the  validity  of  the  tax  proceedings  as  title, 
but  It  will  only  be  necessary  to  refer  to  one 
of  them.  It  appears  that  the  land  sold  for 
taxes  was  assessed  in  the  name  of  h.  3.  Bd- 
dy.  No  notice  of  the  sale  was  served  on 
him,  but  a  notice  was  puUIshed  In  a  neM- 
paper.  The  affidavits  filed  with  the  county 
clerk  as  a  compliance  wl^  section  216  <^  the 
revenue  law,  upon  which  deeds  Issued,  will 
be  found  upon  examination  to  be  substan- 


tially like  the  affidavit  In  Van  Matre  v.  San- 
key,  148  lU.  662.  86  N.  B.  628.  Which  this 
court  In  that  cose  held  defective.  As  the 
affidavits  upon  which  the  deeds  issued  fail- 
ed to  show  a  compliance  with  the  revenue 
laws,  the  tax  proceedings  and  deeds  offered 
as  title  ware  pn^ly  excluded  by  the  court. 
But.it  is  said  In  the  argument:  **Bven  If  the 
affidavits  and  deeds  were  ecduded  as  evi- 
dence of  title,  still  the  delinquent  lists,  judg- 
ments, and  precepts  should  have  been  receiv- 
ed to  prove  that  the  land  was  known  and 
assessed  separately  from  all  other  land  In 
the  name  of  liorenao  S.  Eddy,  and  that  the 
assessment  was  paid  by  sale."  We  do  not 
see  how  the  manner  of  the  assessment  of 
the  land,  or  how  the  usessment  was  paid, 
can  have  any  speidal  hearing  on  the  ques- 
tion of  title  Involved  In  the  case,  but  however 
that  may  be,  the  exclusion  of  the  papers  of> 
fered  was  no  such  error  as  could  work  a  re- 
versal of  the  Judgment  The  judgment  of 
the  circuit  court  will  be  affirmed.  Affirmed. 


OSL  N.  T.  431) 

FROBISHBB  v.  FIFTH  AVB.  TBANSP. 
CO.,  Limited. 

(Court  of  Appeals  of  New  Torfc.  Jan.  19, 
1897.) 

OWHIBITS— DsrscTiVB  Stbp— Negliobkob— Spbciaii 
Damaoeb— Pl.KAniSO. 

1.  A  carrier  is  not  chargeable  with  negligence 
because  there  ia  no  back  to  a  step  22  inches  long 
and  16  inches  wide  on  the  side  of  its  bus, — 
those  without  backs  as  well  as  those  with  backs 
being  in  general  use.  and  each  harioe  its  ad- 
vantage and  disadvantage;  the  solid  back, 
while  preventing  all  possibility  of  the  foot  slip- 
ping through,  being  more  liable  to  fill  with  mud 
and  snow,  and  cause  the  foot  to  slip;  and  It 
not  appearing  that  there  had  ever  been  any  oth- 
er accident  by  a  person's  foot  slipping  through 
an  open  back  Step.  SO  N.  Y.  Supp.  109%  re- 
veraed. 

2.  An  allegation  that  plaintiff  has  become  dis- 
abled for  life  to  such  an  extent  as  to  seriously 

interfere  with  the  active  prosecution  of  bis 
bueiness  ia  sufficient  to  admit  of  proof  of  special 
damages.   30  N.  Y.  Supp.  1099.  affirmed. 

Appeal  from  siqnreme  court,  gaiaral  term. 
First  department. 

Action  by  Daniel  L.  G.  FroblBher  against  the 
Fifth  Avenue  Transportation  Company.  limit- 
ed. From  a  judgment  of  the  general  term  (30 
N.  Y.  Sapg,  1090)  afflnning  a  judgment  fbr 
plaintiff,  defendant  appesls.  Reversed. 

Winiam  Irwin,  for  ai^iellant  J.  Tredwell 
Richards,  toe  tes^ndoit 

BAIGHT,  J.  This  action  wtia  brought  to  re- 
cover  damages  for  a  personal  injury.  On  the 
141h  day  of  October.  1889,  the  plaintiff  waa 
standing  iqpon  the  west  side  of  Fifth  avenue, 
in  the  city  of  New  Yoric,  just  south  of  Twen- 
tr-Thlrd  street-  He  signaled  tiie  driver  of  a 
Fifth  avenue  omnibus  to  stop,  and  the  driver 
tbereiqwa  pulled  his  horses,  and  nearly 
stopped  the  bus.  While  It  was  moving  sknriy, 
the  i^intlff  steived  aboard,  taking  hold  of 
the  handle  at  the  side  (tf  tbe  door.  While  stand- 
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log  npon  tbe  step,  and  before  entering  the 
bva,  tbe  driver  started  ahead,  aiid  the  j^alutUTs 
body  was  ^&tked  badcward.  At  that  Instant 
his  foot  slipped  from  tbe  step  nnder  the  body 
of  tbe  bus,  his  bold  upon  tbe  handle  loosened, 
and  he  f  eU  backwards,  stiUslng  upon  tbe  pave- 
ment; causing  the  Injuries  tor  whlidt  tbis  ac- 
tion was  brought 

It  was,  among  other  things,  charged  in  the 
complaint  that  tbe  atage,  or  omnibas,  was 
negligently  constmctad,  and  unfit  for  carrying 
{Bflsengera,  and  that  snch  negligence  caused 
his  faU.  At  the  conclnBion  of  the  trial  the 
defendant  requested  tbe  court  to  charge  "that 
there  Is  no  proof  that  the  step  of  tbe  stage,  or 
the  stage  its^,  was  In  any  way  defective." 
To  this  tbe  court  replied,  "Tou  have  tbe  evi- 
dence In  regard  to  what  might  have  been  done 
with  known  alliances  with  respect  to  the 
fitep."  To  this  the  defendant  entered  an  ex- 
ception. It  waa  not  claimed  that  the  stage,  or 
omnibus,  was  In  any  way  defective,  other  than 
In  tbe  construction  of  the  step  by  which  It  was 
mtered.  There  was  but  one  step,  22  Inches 
long  and  about  16  Inches  wide,  It  was  held 
In  position  by  two  large  braces,  one  on  each 
end,  and  there  vraa  a  corded  rubber,  covering 
the  step.  Tbe  ba<&  of  tbe  step  was  open  and 
not  closed.  Tbe  diazge  of  ue^lgence  Is  based 
npon  this  opening.  One  of  the  witnesses  tes- 
tified that  the  open  step  was  used  for  laige 
cities,  and  another  that  he  had  never  seen  a 
stage  with  a  solid  back  to  Its  ste^  except  tbe 
hotel  coachesL  It  is  quite  apparent,  from  tbe 
testimony  given,  that  both  kinds  of  steps  are 
In  gener^  use,  and  that  each  may  have  Its  ad- 
vantage and  disadvantage.  With  the  solid 
bade  step  there  would  be  no  danger  of  tbe 
foot  ellpping  through  and  catching  und»  tbe 
bos,  but  It  would  be  more  liable  to  fill  with 
mud  and  snow  In  traveling  over  the  streets, 
and  thus  cause  the  foot  to  slip  forward.  It 
did  not  appear  that  any  accident  of  tbe  char- 
acter of  this  had  before  occurred  by  reason  of 
the  use  of  the  open  back  step.  We  think,  there- 
fore, that  the  defendant  .was  not  chatgeable 
with  ne^igenoe  by  reason  of  Its  use  of  tbe 
open  step,  and  that  its  use  did  not  render  tbe 
omnibus  defective.  Crocberon  v.  Ferry  Co.,  56 
N.  T.  656;  Loftus  v.  Ferry  Co.,  84  N.  T.  455; 
Lafflin  T.  Ralboad  Co.,  lOQ  N.  T.  136,  12  N. 
E.  5B9. 

An  exertion  was  taken  by  tbe  defendant  to 
the  Introduction  of  evidence  as  to  the  idalntlfTs 
Income  from  bis  buslneee  before  and  after  tbe 
injury.  The  objection  to  this  evidence,  bow- 
ever,  was  made  upon  tbe  ground  that  special 
damages  were  not  pleaded  in  the  complaint. 
It  was  not  objected  to  upon  the  ground  that 
damages  of  this  chaiactor  were  not  competent, 
or  that  they  were  remote  or  q;>eculative.  The 
complaint  did  allege  interference  with  his  prose- 
cution of  his  business,  from  whlcb  be  suffered 
damages.  Tbe  aU^tlon  Is  quite  general  to 
become  the  foundation  for  the  awarding  of 
special  damages,  but  tbe  defendant  could  have 
iiad  it  made  more  spedfic  npon  motion  bad  It 
BO  desired.    The  objection  having  bcun  con- 


fined to  tbe  pleading,  we  think  tbe  question  as 
to  whether  damagps  of  that  dutracter  could,  In 
any  event,  be  awarded.  Is  not  now  raised  for 
our  consideration.  But,  upon  tbe  exception 
taken  to  the  refusal  of  the  court  to  cba^  as 
requested,  tbe  Judgment  shotdd  be  revved, 
ai^  a  new  trial  granted,  with  costs  to  aUde 
the  event  AU  cmcur,  except  BABT£«EiTX, 
not  voting.  Judgment  reversed. 


(151  N.  T.  368) 

PEOPLE  er  rei.  WARD  v.  ROOSEVELT 
et  al. 

(Court  of  Appeals  of  New  York.  Jan.  19, 
1897.) 

E1.ECT10SB  —  Faotiok^l  Nominations  —  Dbsioka- 
Tios  ON  Ballot. 
Laws  1896,  c.  909,  §  56,  provides  that,  it 
there  be  a  division  within  a  party,  and  two  or 
more  factions  claim  tbe  same  device,  the  secre- 
tary of  state  sliall*  decide  between  them,  giving 
preference  of  device  and  Dame  to  the  faction  rec- 
ognized by  the  regularly  coiistituted  party  antfaorl- 
tie!^  aod,  if  no  other  devices  are  presented,  the 
said  officer  shall  select  a  different  device  and 
party  name  for  each  such  otb^  faction,  to  l>e 
used  upon  tbe  ballots.  If  two  or  more  conven- 
tioiis  are  called  by  different  authorities,  each 
claiminK  to  represent  tbe  same  party,  the  said  offi- 
cer shall  select  a  suitable  device  and  party  name 
to  distinguish  the  candidates  of  one  faction  from 
those  of  the  other,  ffe/d,  that  the  section  ap- 
plies, not  only  to  factions  within  a  party,  but  to 
a  contest  between  two  or  more  conventions, 
each  clainiing  to  regularly  represent  a  political 
party.   41  1^  Y.  Supp.  672,  affirmed. 

Appeal  from  supreme  court,  appellate  di- 
vision. Second  department. 

Application  by  William  L.  Ward  for  a  writ 
of  mandamus  to  Theodore  Roosevelt  and 
others.  Appeal  by  tbe  relator  from  an  order 
of  the  appellate  division,  Second  department 
(41  N.  Y.  Supp.  572),  reversing  an  order  of  the 
special  term  directing  that  a  i)eremptory  writ 
of  mandamus  Issue  commanding  the  respond- 
ents to  desist  and  refrain  from  printing  the 
name  of  Ben  L.  Falrcbiid  as  a  candidate 
uomtnated  by  the  National  Republican  par- 
ty for  representative  In  congress  npon  the 
official  ballot  Affirmed. 

Henry  0.  Henderson  and  J.  Rider  Cady. 
for  appellant  Francis  M.  Scott  and  Theo* 
dore  Connoly,  for  respondento. 

HAIOHT,  J.  The  time  has  passed  in 
which  an  adjudication  hm%ln  can  affect  the 
rights  of  the  parties,  but,  inasmuch  as  the 
question  involved  calls  for  an  Interpretation 
of  a  statute  which  Is  of  public  Importance, 
we  have  thought  It  wise  to  retain  tbe  case 
and  consider  It  upon  Its  merits.  The  relator 
claims  that,  at  a  Republican  convention  of 
the  Sixteenth  congreselonal  district  held  at 
White  Plains  on  the  leth  day  of  September, 
1893,  he  was  nominated  for  representative  in 
congress,  and  that  the  certificate  of  such 
nomination  made  by  tbe  convention  was  du- 
ly filed  In  tbe  office  of  the  secretary  of  state. 
It  also  appears  that  Ben  L.  Fairchild  claims 
to  have  been  nominated  for  the  same  office 
by  a  Republican  convention  held  on  the 
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same  day  at  Tonkers,  and  that  a  certlflcate 
In  dne  fonu,  signed  by  the  presiding  office 
and  the  secretary  of  the  convention,  was 
duly  filed  in  the  office  of  the  seeretary  ot 
state.  Badi  of  the  persona  so  nominate^ 
filed  objections  to  the  certlflcate  of  bis  op- 
ponent, and  the  secretary  of  state,  after 
hearing  tiie  parttes,  decided  that  Ben  L.  Fair- 
child  was  the  Republican  nominee,  and  that 
his  name  should  be  placed  upon  the  official 
ballot  as  the  candidate  for  that  party.  A 
review  was  had  In  the  supreme  court  by 
Justice  Edwards,  who  oTerruled  the  deter< 
mination  of  the  secretary  of  state,  and  held 
that  the  relator  was  r^nlarly  nominated, 
and  tliat  his  name  should  be  printed  upon 
the  official  ballot  as  the  candidate  for  the 
Bepublican  party  In  that  district.  Thereup-' 
on  the  secretary  of  state  issued  to  the  clerk 
of  the  county  of  Westchester  and  the  board 
o?  police  commicsioners  of  the  city  and  coqii- 
ty  of  New  York,  in  which  the  congressional 
district  in  question  was  located,  a  certlflcate 
to  the  effect  tliat  a  certificate  of  nomination 
of  Ben  L.  Kaiichild  had  been  filed  with  the 
secietary  of  state,  and,  the  courts  having  de- 
cided ttiat  such  n<nninaUon  shall  not  be  pla^ 
ced  In  the  Republican  column  und^  the  Be- 
putdlcan  emblem,  the  seeretary  of  state,*  by 
virtue  of  the  power  in  him  vested  by  section 
66  of  the  election  law,  has  decided  that  said 
nomination  shall  be  placed  In  an  independ- 
ent column,  under  the  name  of  the  National 
Republican  party,  and  unAex  the  «nblem  of 
a  flag  and  staff,  with  the  word  "Protection" 
thereon.  The  mandamus  issued  by  the  spe- 
cial tern  restrained  the  respondents  ftom 
printing  the  name  of  Falrchlld  upon  the  of- 
ficial ballot  as  required  by  this  certificate. 

The  statute,  or  so  much  thereof  as  Is  per- 
tinent to  the  Inquiry  here  presented.  Is  as 
follows:  "If  there  be  a  division  within  a 
party  uid  two  or  more  factl(ma  claim  the 
same,  or  substantially  the  same  device  or 
name^  the  officer  aforesaid  «h^  dedde  be- 
tween such  conflicting  claims,  giving  prefer- 
ence of  device  and  name  to  the  convention 
or  primary,  or  committee  thereof,  recognized 
the  regularly  constituted  party  authori- 
ties; and  if  the  otber  factlcm  or  factions 
Shan  present  no  other  device  or  party  name, 
the  said  officer  shall  select  a  different  device 
and  party  name  for  each  such  otber  faction, 
whtdi  shall  be  used  upon  the  ballots  to  dis- 
tinguish its  ticket  If  two  or  more  conven- 
tions are  called  by  different  authorities,  each 
claiming  to  represent  the  same  party  for  that 
purpose,  the  said  officer  Qball  select  a  suit- 
able device  and  party  name  to  distinguish 
the  candidates  of  one  faction  from  those  of 
the  other,  and  the  ballots  aiiall  be  printed 
acconllngly."  Laws  1896,  c.  909,  i  66.  It  Is 
contended,  on  behalf  of  the  appellant,  that 
this  provision  of  the  statute  refers  solely  to 
nominations  by  factions  within  the  same 
party,  and  has  no  reference  whatever  to  a 
contest  between  two  or  more  political  con- 
ventions, each  claiming  to  regularly  repre- 


sent the  entire  party  In  a  given  territory  or 
district  We  quite  agree  that  the  statute  has 
reference  to  factions  within  a  party,  for  it 
by  express  terms,  so  provides;  but  we  are  un- 
able to  Indorse  the  appdlantfs  contrition 
that  it  has  no  application  to  a  contest  be- 
tween two  or  more  conventions,  each  claim- 
ing to  regotuly  represent  a  political  party. 
To  BO  bold  would  virtually  nullify  the  pro- 
vision with  reference  to  factionB.  It  is  not 
common  for  a  convention  to  nominate  two 
or  more  candidates  for  the  same  office.  Or- 
dinarily such  nominations  are  made  by  op- 
posing factional  conventions,  each  claiming 
r^larity,  and  to  represent  the  prindpies 
of  their  party.  It  Is  such  factional  contests 
that  the  statute  was  designed  to  cover,  and 
such  appears  to  have  been  the  contest  waged 
between  the  relator  and  Falrchlld.  It  ap- 
pears to  Us  that  the  statute  was  properly  con- 
strned  by  the  appellate  division,  and  that  its 
order  reversing  the  determination  of  the  spe- 
cial term,  and  denying  the  motion  for  a  man- 
damus, should  be  affirmed.  All  concur.  Or- 
der affirmed. 


(151  N.  T.  4W) 
PEOPLE  ex  rel.  LOVETT  v.  RANDALL. 

(Court  of  Appeals  of  New  Torfc.  Jan.  19, 

1897.) 

Town  OrrioBRS— BxTityDiNo  Tbrk  ow  OrrtCB  — 

Holding  Over. 

1.  Laws  1893,  c.  344,  emoowering  the  electors 
of  towDB,  at  their  annual  meetings,  to  deter- 
mine hj  resolution  whether  they  shall  thereaft- 
er elect  one  or  three  commissionerB  of  high- 
ways, and  providing  that,  if  tliey  determine  <m 
one,  thereafter  only  one  shall  be  elected,  who 
shall  hold  his  office  for  two  years,  does  not  op- 
erate in  any  town  till  the  electors  have  taken 
some  action;  and,  in  the  absence  of  thi^i,  the 
term  of  office  remains  as  before. 

2.  As  the  constitntlon  requires  town  officm 
to  be  elected  by  the  electors  or  appointed  by 
some  local  authority,  an  act  extending  the  term 
of  a  town  officer  cannot  apply  to  one  already 
elected. 

8.  Under  Laws  1892,  e.  681  (Poblie  Officers' 
Law),  aathorizing  an  officer  to  hold  over  and 
continue  to  discbarge  the  duties  of  the  office 
till  hia  successor  is  choseu,  but  providing  that, 
after  expimtion  of  his  term,  the  office  shall  be 
deemed  vacant  for  purpose  of  choosing  his  suc- 
cessor, a  successor  may  be  elected  a  year  after 
expiration  of  hia  term,  whether  the  term  is  one 
or  two  years. 

Appeal  from  supreme  court,  general  term, 
Second  department. 

Quo  warranto  by  EUhu  Lovett  against 
William  A.  Randall.  From  a  judgment  of 
the  general  term  (36  N.  Y.  Supp.  202)  affirm- 
ing a  Judgment  for  relator,  defendant  ap- 
peals. Affirmed. 

M.  N.  Kane,  for  appellant  T.  B.  Han- 
cock and  H.  H.  Hlrschberg,  for  reqiondent. 

O'BRIEN,  J.  The  relator  and  the  defend- 
ant each  claimed  to  be  entitled  to  hold  the 
office  of  commissioner  of  highways  of  the 
town  of  Warwick,  in  the  county  of  Orange. 
The  courts  below  have  decided  that  the- re- 
lator was  entitled  to  bold  the  office,  and  that 
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tlie  defendsnt  waa  not  The  town  baa  had 
but  one  commissioner  of  hlghwaye  Bince  the 
year  1857.  At  the  annual  town  meeting  In 
March,  1893,  the  defradant  was  dected  to 
the  office  for  one  year.  At  the  annual  town 
meeting  In  March,  18D4,  the  defendant  and 
the  relator  were  candidates  for  the  office, 
but  no  choice  was  made,  the  vote  being  a 
tie.  The  defendant  continued  to  perform 
the  duties  of  the  office,  holding  over  under 
the  statute.  At  the  annual  town  meeting 
In  March,  1896,  the  relator  was  again  a 
candidate,  without  onioBition,  and  received 
all  the  Totes  cast  for  the  office.  He  auali- 
fied  and  entered  upon  the  duties  of  the  office 
so  far  as  he  could,  but  It  Is  alleged  and 
found  that  tiie  defendant  Intruded  into  it, 
and  ousted  the  relator.  The  con&orersy  de- 
pends upon  the  tenure  of  the  defendant,  as 
an  officer,  holding  over  after  tbe  efzpta-atlon 
of  the  t«rm  of  one  year  In  March.  1894.  It 
is  admitted  that  he  could  hold  the  office  un- 
der the  statute  until  the  election  of  the  re- 
lator, In  Bfarch,  1895.  But  the  defendant 
in^sts  that  (diapter  S44  of  the  Laws  of 
1883,  passed  after  bis  election,  the  term  of' 
the  office  was  extended  to  two  years;  and 
that,  since  the  election  of  1894  resulted  In 
no  choice,  he  could  bold  over  for  a  full  term 
of  two  7ears,'-that  Is  to  s^,  until  March, 
1898,— and  that,  consequently,  there  was  no 
vacancy  In  tbe  office  tn  March,  1895,  when 
the  votes  were  cast  for  the  relator,  and 
therefore  he  was  never  elected  to  the  office. 
Tbe  real  question,  therefore,  is  whether  the 
electors  of  the  town  had  the  power  to  make 
choice  of  a  new  commissioner  at  tbe  town 
meeting  In  March,  1895.  If  they  had,  the 
result  of  the  election  has  displaced  the  de- 
fendant, and  conferred  tbe  office  upon  the 
relator. 

We  think  that  the  defendant's  contention 
cannot  be  sustained  for  the  following  rea- 
sons: 

1.  Tbe  act  of  1808,  above  referred  to,  did 
not  absolutely  extend  tbe  tram  to  two  years. 
It  empowered  the  electors  of  the  town,  at 
their  annual  town  meeting,  to  determine, 
by  resolution,  whether  they  should  there- 
after elect  one  or  three  commissioners.  If 
they  determined  to  elect  only  one,  and  the 
town  was  one  having  but  one  commiBSloner, 
thereafter  only  one  should  be  elected  at 
each  alternate  town  meeting,  who  should 
bold  his  office  for  two  years.  Tbe  statute 
did  not  operate  upon  the  town  of  Warwick 
until  some  action  had  been  taken  by  the 
electors,  and,  since  no  such  action  was  had 
In  that  town,  the  defendant's  term  of  office, 
as  It  existed  at  the  time  of  his  election,  was 
not  changed.  It  still  remained  an  office,  to 
be  filled  at  each  annual  town  meeting,  and 
It  was  competent  for  tbe  electors  to  make  a 
choice  in  March,  iSSS. 

2.  Legislation  of  this  character  cannot  ap^ 
ply  to  the  term  of  a  town  officer  already 
elected.  It  operates  only  npon  future  elec- 
tion.   An  act  of  the  legislature  extending 


the  term  of  a  town  officer  then  In  office 
is  virtually  an  appointment  to  the  office  for 
the  extended  time.  The  legislature  has  no 
powOT  to  appoint  a  town  officer.  The  con- 
sUtution  requires  that  they  shall  be  either 
elected  by  the  electors,  or  appointed 
some  local  authority.  People  v.  Foley,  148 
N.  Y.  677,  48  N,  B.  171;  Bathbone  v.  WIrth, 
150  N.  Y.  450,  45  N.  SL  15.  Tbe  defendant 
bad  been  elected  for  a  totu  of  one  year. 
He  was  In  office  under  that  term  when  the 
act  was  passed.  Since  It  could  have  no  ap- 
pllnitioa  to  him  under  tbe  constitution,  it 
should  have  been  construed  aa  applicable 
on^  taofficers  thereafter  elected.  The  legis- 
lature had  the  power,  either  with  or  with- 
out the  Intervention  of  the  electors  of  tiie 
town,  to  enlarge  the  duration  of  tbe  term 
of  office  of  commissioners  of  highways,  but 
the  change  must  always  precede  tiie  elec- 
tim.  A  town  officer  chosen  by  the  etectors 
of  the  town  for  one  year,  who  has  entered 
npon  his  term,  cannot  be  kept  In  <^ce  for 
a  longer  period  by  subsequent  legislation. 
His  right  to  tbe  office  depends  npon  the  law 
existing  when  he  was  elected. 

8.  But  by  secticm  5  of  article  1  of  the 
pubUc  officers*  law  (chapter  6SI,  Laws  1892), 
while  tbe  defendant  was  expressly  authniz- 
ed  to  bold  over  and  continue  to  discharge 
the  duties  oC  the  office  until  his  snccessw 
was  chosen,  it  was  also  provided  thai;  after 
the  expiration  of  the  term,  the  office  should 
be  deemed  vacant  for  the  purpose  of  choos- 
ing his  successor;  so  that,  whether  the  term 
was  (me  or  two  years,  the  office  was  vacant 
in  March,  1^6,  for  all  the  purpose  of  an 
election,  and  it  was  competent  fw  the  deet- 
ors  to  vote  tm  and  elect  tbe  relator  to  the 
office  as  they  did.  Tbe  term  for  which  tbe 
defendant  bad  been  elected  bad  expired,  and 
though  be  was  still  In  lawful  possession  of 
the  office,  holding  over,  the  statute  contem- 
plates tbe  right  on  the  part  of  the  elect<^ 
to  make  choice  of  Ills  successor.  In  every 
light  in  which  the  case  is  examined.  It  wiU 
be  seen,  therefore,  that  there  was  power  to 
elect  a  commissioner  at  the  annual  town 
meeting  bi  1895.  That  tbe  relator  was,  in 
fact,  elected  to  the  office  at  that  ttme,  is  not 
disputed,  and  the  defendant's  right  to  bold 
over  any  longw  ceased.  The  case  was  prop- 
erly deeded  In  the  courts  below,  and  the 
Judgmoit  should  be  affirmed.  All  concur. 
Judgment  affirmed. 

N.  T.  463) 

MARK  et  aL  v.  VILLAGE  OF  WEST  TROY. 

(Court  of  Appeals  of  New  York.   Jan.  1& 

1897.) 

Dedication — Strbet  TititHiifATiNo  at  Riveb. 
Where  the  owners  of  land  on  a  narigable 
liver,  and  of  adjoiniug  land  under  tbe  waters 
of  such  river,  filed  a  map  of  it,  on  which  a  itreet 
was  desi^ated  aa  running  to  the  river,  and, 
before  such  dedication  was  accepted  by  tbe  pab- 
Uc,  tbe  owners  partitioned  the  land  amonc 
themselves,  but  excepted  from  tbe  coDveyntic-  - 
a  ferry  owned  l>y  them,  in  operation  at  the  ti. :  - 
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from  the  end  of  the  street,  the  right  of  the  pub 
lie  In  the  atreet  doea  not  include  the  land  nndei 
the  water,  but  termtnates  at  the  water's  eds« 
Bartlett,  J.,  dissenting.    27  N.  T.  Suw> 
affirmed. 

*  Appeal  from  supreme  court,  general  term. 

Third  department. 

Action  by  George  Mark  and  others  again'st 
the  village  of  West  Troy  to  recover  damages 
for  destrcorlng  a  fence  alleged  to  have  been 
erected  by  plaintiffs  on  their  premises,  and 
for  an  Injunction.  From  a  judgment  of  the 
general  term  (27  N.  Y.  Supp.  643)  affirming 
a  judgment  In  favor  of  pbOntlffa,  defendant 
appeals.  Affirmed. 

In  1806,  Elizabeth  Bleeck^  was  the  own- 
er of  a  fajm  of  land  where  now  the  village 
of  West  Tn^  stands.  Its  easterly  boundary 
was  the  Hudson  river.  She  was  also  the 
owner,  through  a  grant  from  the  state,  of 
HHne  of  the  adjoining  land  under  watw.  In 
1828  she  and  her  husband  conr^ed  to 
George  rabbits  and  otbers  the  farm  with 
adjoining  land  under  water,  upon  tnut,  to 
hold  the  same  In  cert^n  proportionate  Inter* 
eats  for  sinne  17  persons,  and  to  such  uses 
as  the  beneficiaries  should  from  time  to 
time  declare.  In  1826,  by  grant  from  the 
state,  the  tmstees  in  the  Bleedcer  deed 
were  Invested  with  the  title  to  certain  addi- 
tional lands  under  water- In  the  Hudson  river 
adjoining  the  farm,  b^ond  what  had  beoi 
acquired  Xif  Mrs.  Bleecker.  In  1829  a  parti- 
tton  deed,  in  nine  parts,  was  executed  be- 
tween the  tmstees  and  their  cestnls  que  trus- 
tent,  which  recited  the  execution.  In  1823, 
of  a  deed  by  the  latter  to  the  former,  by 
tbe  terms  of  which  the  trustees  were  em- 
powered, in  thtir  discretion,  to  lay  out  tbe 
premises  into  village  lots,  and  to  sell  and 
ctrnvey  the  same,  or  uiy  part  thereof.  There 
was  also  the  recital  of  the  fact  that  the  trus- 
tees had  cansed  a  cutain  part  of  the  farm 
to  be  laid  out  into  a  village  plat,  under  the 
name  of  West  Troy,  in  accordance  with  a 
map  made  1^  one  Boberts,  dated  March  7, 
1828,  and  filed  In  the  Albany  county  clerk's 
office,  with  the  field  book  accompanying  the 
same.  It  appears,  and  It  is  so  found,  that 
tbe  trustees.  In  mapping  out  the  proposed  vil- 
lage, had  granted  and  dedicated  to  tbe  pub- 
lic and  to  the  defendant  certain  purtions 
thereof  for  streets  and  highways.  The  par- 
ties to  tbe  partitlcm  deed  just  mentioned 
jwrtltloned  among  themselves  ttie  village 
lots  according  to  their  respective  rights  and 
shares,  the  conveyance  of  lots  bordering  up- 
on the  river  Including  the  land  under  water 
lying  in  front  of  tbe  same.  The  grants  of 
lots  vrere  made  subject  to.  the  sgreements 
and  reservations  expressed  In  the  partitifm 
de#d,  and  there  were  espedally  rraerved  all 
rights  of  fenying,  or  of  establishing  ferries, 
across  the  river,  to  the  trustees,  which,  it 
was  agreed,  should  remain  vested  In  them 
until  further  partition  w^s  made  by  the 
proprietors  of  the  residue  of  the  trust  estate. 
By  this  partitltni  deed,  and  by  the  map  and 


field  book  of  Boberts,  the  snrv^ror,  certain 
streets  are  laid  out  and  described,  and, 
among  them,  Canal  street  (now  called  Six- 
teenth street)  vras  described  as  extending 
across  the  Erie  Canal  eostwardly  "to  the  riv- 
er," at  "to  the  waters  of  the  Hudson  river." 
or  "to  the  water's  edge."  Broad  street  (now 
called  Broadwsy)  extended  from  Canal  street 
sonthvrardly,  and  at  that  point  was  the  most 
eaaterly  street  laid  down  on  the  Boberts 
map.  The  description  of  the  lots  on  the 
east  side  of  l^oad  street  extends  to  tbe  land 
midw  water  opposite  them.  There  vras  ex- 
cepted from  the  ctmveyance  in  the  partition 
deed  a  certain  lot  at  the  southeast  comer  of 
tbe  intersection  of  Omad  street  with  Canal 
street  At  tbe  time  of  tbe  partltkm  tbece 
was,  and  had  long  been,  a  ferry  in  operation 
across  the  river  to  Troy,  with  a  landing  at 
the  point  where  Oanal  street  would  ter- 
minate; and  the  lot  at  the  comer  of  Canal 
and  Broad  streets,  fielng  Na  40  upon  the 
map,  was  retained  by  the  trustees,  and  re- 
served for  the  pnipose  of  maintaining  tbe 
ferry.  In  18S&  and  1838,  Gushman  and  Wls- 
waU  became  the  owners,  by  conveyance 
from  the  trustees,  of  lot  No.  40.  and  also  of 
all  the  exclusive  rigbt  and  privilege  of  key- 
ing and  maintaining  a  feny  and  ferries  from 
'  evwy  part  ct  the  village  of  West  Ttaj,  "and 
the  rigbt  and  privilege  of  approach  to  said 
ferries,  as  now  used  and  vested  in  the  said 
trustees."  Wlswall  at  the  time  was  owner 
of  lot  39,  and  was  operating  the  old  ferry; 
and  he  and  Gushman  bad  thus  become  t^e 
owners,  not  trnly  of  bo  much  <tf  the  land  un- 
der water  as  extended  eastwardty  from  their 
lots  Into  the  river,  but  also  of  the  ferry  then 
being  operated  and  the  property  belonging 
to  siUd  ferry,  and  of  all  tbe  particular  and 
genera]  ferry  rights  and  pn^terty  which  had 
been  possessed  by  tbe  trustees.  Onshmaii 
and  Wlswall  and  their  successors  gradually 
filled  In  tbe  river  in  fnmt  of  the  foot  of 
Canal  street,  and  In  trout  of  lot  No.  40,  un- 
til a,  atrip  of  land  ot  some  200  feet  In  lengtli 
was  reclaimed,  eastwardty  from  the  former 
foot  of  Canal  street  to  where  the  present  ferry 
landing  is.  The  ownership  of  the  fmy  land- 
ing and  lands  pertaining  to  It  changed  from 
time  to  time;  but  the  ferry  was  always 
maintained,  and  all  its  rights,  franchises, 
and  property,  which  had  vested  In  Cnshman 
and  Wlswall,  became  vested  in  the  plaintlflb, 
who  are  the  present  owners  thereof.  From 
1865,  when  the  gate  from  the  tolUiouse  was 
built  across  the  feny  gronnds,  all  the  Ifind 
redeemed  from  the  river,  extending  from  the 
former  foot  of  Gimal  street,  has  been  Inclos- 
ed, and,  in  connection  with  an  i^ditkmal 
strip  of  land  purchased  by  Wlswall  imme- 
diately north  of  the  feny  property,  has  been 
used  for  ferry  approaches  and  pnriKMes.  No 
part  of  this  land  at  the  foot  of  Canal  {or 
Slxteoith)  street,  and  which  the  tollgate 
shuts  off  at  a  point  near  the  former  foot  of 
the  street,  has  ever  been  laid  oQt  up<m  or 
worked  by  tbe  public  authorities  as  a  street; 
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nor  has  the  public  ever  used  It  as  a  public 
highway,  nor  otherwise  than  as  a  passage, 
through  an  arch  and  through  gates,  to  reach 
the  feriyboats.  There  was  never  any  formal 
acceptance  by  the  defendant  of  the  dedica- 
tion of  Canal  street  upon  the  map,  and,  as 
to  that  dedication,  the  user  has  been  confined 
to  the  street  as  it  terminated  formerly. 
There  had  been  no  Interference  with  plain- 
tiffs on  the  part  of  the  defendant  until  in 
1888,  when,  pursuant  to  a  resolution  of  the 
defendant's  board  of  trustees,  the  street  com- 
missioner removed  and  destroyed  the  fence, 
which  the  platntlfFs  bad  maintained  for  the 
purpose  of  inclosing  the  ferry  landing  and 
property.  They  rebuilt  it,  and  then  defoid- 
ant's  board  of  trustees  adopted  another  reso- 
lution, directing  the  street  commissioner  to 
remove  forthwith  the  fences,  buildings,  and 
other  obstructions  maintained  by  the  plain- 
tiffs at  4he  foot  of  Sixteenth  street  (the  for^ 
mer  Canal  street)  lu  the  erent  of  the  plain- 
tiffs falling  to  remove  the  same  upon  no- 
tice. Thereupon  plaintiffs  brought  this  ac> 
tion  to  restrain  the  defendant  Bad  its  officers 
from  putting  the  threat  taito  execution.  The 
trial  Judge  found  that,  in  mapptaig  out  the 
Bleecker  farm  into  TlUsce  lots  SBd  streets, 
the  then  owners  thereof  "did  not  intend  to 
dedicate  to  the  public  said  Canal  street  (now 
known  as  Sixteenth  street)  any  farther  east 
than  as  Indicated  on  said  map;  nor  did  they 
Intend  by  aneh  dedlcatloa  as  was  made  to 
Interf^  with  or  mrrooch  opon  the  pnbUc 
ferry  then  existing,  and  which  at  that  time 
had  Its  landing  within  the  said  lines  of  said 
street  produced  easterly."  He  also  found 
that  It  was  tiie  Intent  of  the  fSaim  owners, 
In  mapping  out  and  partitioning  Ibe  lots 
among  themselves,  to  "en;^  out  of  such 
dedication  the  then  existing  ferry  and  the 
esclnslTe  right  of  occupying  and  maintaining 
a  feny  or  fwrlsa."  The  dispute  between  the 
plaintiffs  and  defendant  -Is  whether  there 
was  snch  a  dedication  of  Oanal  street  as  a 
highway  as  would  carry  or  extend  that 
street  orer  the  newly-made  land  to  the  rlv- 
ei^B  edge.  The  special  term  awarded  to  the 
plaintiffs  equitable  r^ef  by  way  of  an  In- 
junctltm  against  the  defendant,  and  the  gen- 
eral term  have  affirmed  that  determination; 
the  theory  of  the  decision  of  tlm  latt^  oonrt, 
as  gathered  from  the  (pinion,  being  that 
there  was  no  Intentton  on  die  part  of  the 
farm  owners  to  Indnde,  as  a  part  of  Canal 
street,  the  shore,  so  Car  as  the  same  was 
required  tm  terry  use,  or,  If  the  dedication 
of  the  street  was  not  so  limited,  then  that 
there  had  been.  In  effect,  a  revocation  or 
modification .  <rf  0ie  dedication  as  the  effect 
of  their  deed  In  1835,  to  Cnshman  and  Wift- 
wall. 

E.  Countryman,  for  appelant.  R.  A.  Par- 
meuter,  for  respondents. 

GRAY,  J.  (after  stating  the  facts).  In  de- 
termining the  scope  and  purpose  of  the  dedi- 
cation of  Canal  street  as  a  public  street^  we 


may  refer  to  the  acts  and  declarations  of  the 
donors,  and  to  thoee  surrounding  circumstan- 
ces, which  throw  Itght  upon  the  subject,  and 
in  that  way  discover  the  intention.  Morgan 
V.  Raih-oad  Co.,  9C  U.  8.  723.  If  we  can  gath- 
er the  Intention  that  that  street  should  not  ex- 
tend eastwardly  beyond  Its  easterly  terminus, 
as  laid  down  on  the  Roberts  map,  then  It  must 
control.  Undoubtedly,  it  is  the  general  rule  of 
law  that  a  putAlc  street  leading  to  navigable 
waters  would  keep  even  pace  with  the  exten- 
sion of  the  .  land,  so  as  to  preserve  an  un- 
broken union  between  the  easement  on  land 
and  that  on  such  navigable  waters,  whether 
the  change  in  the  land  be  due  to  natural  causes, 
(X  to  the  voluntaiy  act  of  the  owner  of  the 
land.  People  v.  Lambler,  6  Denio,  9.  That 
general  rule  applies  to  all  cases  of  a  public 
right  acquired  by  dedication,  where  tha«  is 
nothing  in  the  facts  and  circumstances  con- 
nected with  the  dedication  to  show  that  a  te- 
Btrlctlon  was  Intended  and  Imposed,  which 
would  preclude  the  public  from  claiming  a  ti^t 
ot  access  to  the  river  over  the  hl^iway.  It  la 
usnally  the  case  that  the  gift  to  the  public 
of  a  street  ending  at  the  shore  of  a  uavlgable 
river  Is  for  the  pmpose  of  providing  the  means 
of  aoceas  to  the  mtexs  of  the  river;  bat  the 
^resmt  case  Is  one  where,  ss  It  seems  to  me^ 
sudi  an  Intenticm  did  not  exist,  when  the  vU- 
lage  of  West  Troy  was  planned  and  mapped 
out  by  the  pn^trletom  ot  the  land,  and  where, 
indeed,  it  seema  to  be  distinctly  negatived  by 
their  acts.  When  the  Bleecker  farm  was 
mapped  into  streets  and  lots  to  ctsistitnte  the 
future  Tillage  of  West  Trqy.  the  proprletore^  in 
causing  the  portltioo  between  themselves  at 
the  lots,  exprestiy  reswved  to,  and  vested  In, 
their  tmstees.  who  hdd  the  legal  title,  an 
exclusive  right  of  ferriage  between  their  shore 
and  the  oppodte  of  Tiag.  The  feny  then 
existed  and  was  at  the  foot  of  Oanal  street,  as 
laid  down  npon  the  m^>;  and,  In  the  partiticm- 
Ing  of  the  village  lots,  the  trustees  retained 
the  ferry  properly,  and  reserved  the  adJdning 
lot  for  the  very  purpose  of  maintaining  the 
ferry.  Hias,  It  was  In  oontenudation  at  the 
time  that  the  ferry,  which  had  for  years  been 
operated  at  that  particular  point,  should  re- 
main and  be  operated  as  snch  by  the  trustees, 
and  Aould  constitute  pro  tanto  a  banter  to  1^ 
public  access  to  the  waters  of  the  riv^.  It 
Is  to  be  observed  that  the  tmstees  held  the 
title  to  the  adjoining  lands  under  the  waters 
of  the  Hudson  river  by  grant  from  the  state, 
and  la  every  case  of  a  convince,  In  the  par- 
titioning of  the  isoperty,  of  lote  bordering  up- 
on the  shore  of  the  river,  the  grant  Itududed 
the  land  under  water  In  front  of  the  lots.  At 
the  time  of  the  comirtetlon  of  the  partition  of 
the  property  as  mapped  out,  the  trustees  re- 
mained the  proprietors  of  the  land  under  wa- 
ta  In  the  river  In  front  of  the  foot  of  Canal 
street,  as  well  as  of  the  next  adjoining  lot 
which  they  had  rested  to  be  nsed  In  connec- 
tion with  their  ftny.  I  think  that  xtpaa  re- 
flection the  reservation  and  agreements  In 
the  portitbHi  deed  will  seem  to  demonstrate 
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that  the  scope  of  the  dedication  of  Canal 
street  as  a  street  was  to  provide  a  means  of 
access  to  the  ferry,  which  was  to  be  main- 
tained at  Ita  foot,  and  not  to  make  of  it 
a  pubHc  lilghway  reaching  to  the  narlga- 
ble  waters  of  the  river.  The  Intention  was 
to  preserve  the  ferry  that  was  tliere,  and 
to  deiffive  every  beneflciaiy,  in  this  scSieme  for 
tlie  creation  of  a  munldpality.  of  any  ri^t  of 
ferriage,  or  of  ferry  landings,  and  to  compel 
them  use  the  astalflished  ferry.  Tlie  public 
conld  enjoy  the  street  for  the  purpose  ap- 
parently intended  of  reaching  the  established 
ferry,  and  the  dedgn  of  the  street  for  that 
purpose  la  the  more  reasonaUe  inference. 

The  features  hi  this  casQ  of  the  ferry  at  the 
foot  of  the  street,  and  of  the  reservation  to  the 
trustees  of  the  exdnaive  rl^t  to  oeexais  it, 
differentiate  it  fnnn  the  other  cases  to  which 
our  attention  has  beea  oaDed  by  the  appellant 
In  the  I^mbier  Case,  suvm,  after  Warren 
street  had  beexi  laid  ont  and  afieoeA  from 
Court  street,  in  Brooklyn,  to  the  East  river, 
an  act  of  the  legislature  passed  hi  1836  an- 
tfaorlzed  the  several  persons  Qierein  named  to 
constmct  wharves,  bulkheads,  piers,  etc..  In 
Ihe  Bast  river,  in  fnait  of  their  lands  in  the 
city  of  Brooklyn.,  One  of  tiie  persons  named 
In  the  act,  and  who  owned  the  piece  of  land 
throng  which  Warren  street  passed,  erected  a 
bullEhead  in  the  river  in  front  ot  his  laud,  In- 
cluding that  covered  by  the  street,  and  flUed 
up  the  Intervening  space  with  eartti,  so  as  to 
transfer  the  shore  of  the  river  to  the  bulkhead. 
It  was  held  that  the  design  of  the  act  of  18S6 
vras  to  confer  privileges  on  the  owners  of  the 
land  adjcdning  the  Bast  rivo-,  but  not  to  de- 
strt^  the  rl^  ot  tbe  puUlc  to  reach  its  wa- 
ters tbrongh  Wairen  w  any  other  street,  which 
thai  led  to  ito  etaore.  It  was  observed  in  the 
t^nion  that  while  the  act  authorised  pt^  and 
bulkheads  to  be  erected,  and  the  bed  of  the 
river  to  be  flUed  np  in  front  of  the  lands  of 
the  persons  named,  that  could  hardly  be  un- 
derstood to  Include  land  over  which  a  per- 
petual ri|^  of  way  existed  in  favor  of  the 
public,  althongh  the  fee  mls^t  be  In  sndi  own- 
VTB.  That  case  differs,  thertfore,  in  essential 
facts,  as  tlie  several  cbkb  to  which  we  are  re- 
ferred In  the  New  Jersey  courts  differ,  from 
the  case  at  bar;  where  it  cannot  fiUrly  be  In- 
ferred from  the  acts  and  declarations  of  the 
proprietors  of  the  Bleecker  farm  that  Canal 
street  should  afford  to  the  pnUIc  a  means  of 
direct  access  to  the  navigable  wators  of  the 
Hudson  river.  The  Intention  that  Canal  street, 
at  Its  easterly  point,  should  terminate  at  the 
ferry  grounds,  is  further  made  manifest  by 
the  subsequent  conveyance  by  the  trustees,  in 
1836  and  1886,  to  Coshman  and  Wlswall,  of 
exclusive  teny  rlc^ts  and  privileges,  "and  the 
right  and  privilege  of  at^mach  to  said  feny  as 
miw  used  and  vated  In  the  said  trusteect^**  to- 
gether with  the  lot  adjoining  ttie  foot  of  Canal 
street  on  the  south,  which  the  trustees  had  re- 
tained for  use  In  connection  with  the  ferry. 
As  an  act  on  the  part  of  thos^  who  held  the 
legal  title  and  acted  as  trustees  for  the  land 


pn^rletcffs,  It  very  dearly  indicated  theh>  un- 
derstanding that  the  puUic  had  acQuired  no 
righto  in  Canal  street,  as  a  liighway,  beyond 
where  the  ferry  rights  commenced.  I  tUnk  we 
may  assume,  too,  that  sudi  has  been  the  un- 
derstanding of  tlie  defendant,  for  whose  bene- 
fit the  dedication  vras  made.  Shice  the  time 
when  Cushman  and  Wlsw^  and  their  suc- 
cessots  reclaimed  the  land  undn  water  In  front 
of  the  foot  of  Canal  street,  and  made  It  useful 
and  valuaUe  fOr  their  ferry  purposes,  and  in- 
closed it,  as  far  back  as  1805,  no  attempt  has 
been  made  hj  tbe  defendant  to  Interfere  with 
the  ferry  properties,  <a  to  exercise  any  au- 
thori^  over  the  reclaimed  land,  until  the  pro- 
ceedings which  resulted  In  the  present  action. 
This  acquiescence  through  such  a  long  period 
of  time  Is  a  very  significant  circumstence.  It 
seems  to  me  that  the  finding  of  the  trisl  court 
that  the  owners  of  the  Bleecker  farm  did  not 
totend  to  dedicate  to  the  public  Canal  street 
any.  further  east  than  Is  Indicated  on  the  Itob- 
orts  map,  snd  that  th^  did  not  Intend  to  In- 
terfere vrith  or  encroach  upon  the  existing 
frary.  Is  stqiported  by  every  reasonable  Infer- 
enoe  which  can  be  drawn  from  their  acta  and 
declarations.  I  advise  tberefcnre,  that  the 
judgment  appealed  from  should  be  affirmed.' 
All  concur,  except  ANDREWS,  O.  J.,  not  vot- 
ing, and  BABTLETT,  J.,  dinentlng.  Judg- 
ment affirmed. 


(161  N.  T.  434) 

ALLEN  V.  BUFFALO,  B.  &  P.  BT.  CO. 

<Court  of  Appeals  of  New  Tork.    Jan.  19, 
1897J 

RAILE04D8— HieawATB— Statutort  Doti— Nmu 

OBKCB— Question  for  Jcrt— Frah- 

CBISS  AKI)  IkcIDBNTS. 

1.  Laws  1890,  c.  666,  |  11,  requiring  a  rail' 
road  which  builds  along  a  highway,  to  restore 
the  highway  to  its  former  Btote,  or  to  such  state 
as  to  not  unneceBSarity  Impnlr  its  usefulneas, 
contemplateB  that  the  highway  should  be  con- 
Btmcteu  and  left  in  that  condition  with  refer- 
ence to  the  new  aurroundings  and  dangers,  and 
not  to  the  old. 

2.  It  is  a  question  for  the  jury  whether  or 
not  a  railroad  company  performs  itB  statutory 
duty  of  leaving  a  highway  along  which  It 
builda  in  anch  a  state  as  not  to  unnecessarily  im- 
pair its  usefulness  (Laws  1890,  c.  565,  §  11), 
where  it  appropriates  the  old  highway,  and 
sinks  its  tracks  20  feet  below  ita  surface;  builds 
another  highway  south  of  the  old  one,  and  along 
the  brink  of  the  cut,  but  so  graded  as  to  slope 
towards  the  cut:  neglects  to  erect  barriers  bie- 
tween  the  line  of  the  highway  and  the  cut;  and 
undermines  the  bank  so  as  to  cause  the  roadbed 

the  highway  in  several  places  to  slide  into  the 
cnt. 

3.  The  duty  of  restoring  a  highway  to  its  orig- 
inal condition,  or  to  such  state  as  not  to  unnec- 
'essarily  impair  its  usefulness  (Laws  1890,  c. 
665,  9  11),  is  inseparable  from  the  franchise 
permitting  a  railroad  to  divert  a  highway  from 
its  original  location;  and,  being  a  continuous 
obligation,  binds  all  subsequent  holders  of  the 
franchise  to  maintain  the  condition  so  far  as 
the  safety  of  the  highway  is  afCected  by  the 
operation  of  the  railroad. 

Appeal  from  supreme  court,  general  term. 
Fifth  department 
Action  by  Lina  M.  Allen  against  the  Bitffa- 
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to,  Rochester  &  Httsbur^ta  Bailway  Company 
for  penoiial  Injuries.  There  was  a  Judgment 
for  plaintiff,  which  affirmed  by  the  gen- 
era) term  (30  N.  T.  Snpp.  1129).  and  defend- 
ant appeals.  Affirmed. 

Henry  G.  Danf orth,  for  appellant.  George 
B.  Spring,  for  respondent. 

O'BRIEN,  J.  The  basis  of  the  recovery  In 
this  case  was  the  omission  of  the  defendant 
to  perform  the  statutory  duty  to  restore  a 
public  highway  to  Its  former  condition,  or  to 
such  state  as  not  unnecessarily  to  hare  im- 
paired its  usefulness.  The  plaintiff,  while 
driving  upon  one  of  the  public  highways  of 
the  town  with  a  horse  and  carriage,  was 
thrown  out  and  Injured.  At  the  point  in  the 
highway  where  the  accident  occurred  there 
was  a  defect  which  the  Jury  could  have 
found  to  have  been  the  proximate  cause  of 
the  Injury.  The  defense  of  contributory  neg- 
ligence on  the  part  of  the  plalntlCF  was  prop* 
erly  submitted  to  the  Jury,  and  that  question 
has  been  determined  against  the  defendant 
by  the  Tsrdlct 

When  the  railroad  bed  of  the  defendant 
was  constructed,  about  the  year  1873,  several 
rods  of  It  were  built  In  a  public  highway.  In 
order  to  make  a  proper  grade  for  the  rttllroad, 
the  highway  was  cot  down  from  17  to  25  feet 
below  the  surface,  thus  forming  a  deep  cut, 
with  sloping  banks  on  each  side,  for  a  dis- 
tance of  some  40  or  60  rods. 

The  defendant,  having  appropriated  the 
highway  for  several  rods  in  length  for  its 
roadbed.  It  was,  of  comrse,  impossible  to  re- 
store that  Identlol  road  to  its  former  state. 
The  statutory  duty  could  not  be  performed 
except  by  the  construction  of  a  new  highway 
at  some  other  place.  This  It  proceeded  to 
dn  by  the  purchase  oi  a  strip  of  laud  south 
of  the  railroad,  and  immediately  adjoining 
It,  60  feet  wide;  the  tdd  road  being  3  rods  in 
width.  The  new  highway  was  constructed 
and  laid  out  ^ong  the  brink  of  the  cat  on  the 
surface  of  the  ground,  and  at  the  point 
where  the  accident  occurred  the  cut  was 
»ome  17  feet  below  the  bed  of  the  new  high- 
way. On  the  south  bank  of  this  cut  the  de- 
fendant, or  some  of  its*  predecessors  In  title, 
lu  procuring  gravel,  had  so  affected  the  slope 
of  the  bank  that  a  part  of  the  new  highway 
was  eaten  away,  and  fell  into  the  cut.  In 
this  way  the  highway  was  narrowed  to  83 
feet  from  the  soutti  boundary  line  to  the 
brink  of  the  cut,  and  there  were  no  guards 
or  fences  between  the  highway  and  the  cut. 
The  su^ace  of  the  road  sloped  quite  sharply' 
from  the  south  line  towards  the  cut  at  the 
place  where  the  injury  occurred,  and  there 
was  a  considerable  bank  or  rise  on  the  south, 
and  a  bend  In  the  line  of  the  road.  At  this 
point  the  horse  which  the  plaintiff  was  driv- 
ing became  frightened  at  a  passing  train  In 
the  cut  below,  and,  seeking  to  avoid  the  prec- 
ipice on  the  north,  which  extended  Into  the 
highway,  she  reined  the  horse  to  the  south, 


and  in  doing  so  drove  upon  the  bank  or  high 
ground,  and  the  carriage  was  overturned, 
and  the  plaintiff  Injured.  The  evidence  tend- 
ed to  show  that  when  the  horse  was  r^ned 
towards  the  south  he  was  within  a  couple  of 
teet  of  the  ni^arded  declivity.  In  this  con- 
dition of  the  proof  the  trial  Judge  submitted 
all  the  questions  to  the  Jury,  and  a  verdict 
for  the  plaintiff  was  found,  which  has  been 
affirmed  at  gener^  term. 

It  Is  argued  that  as  the  defendant,  or  rath- 
er  its  predecessor  In  title,  constructed  a  new 
road  In  place  of  the  old  one,  which  It  took 
for  Its  right  of  way,  and  that,  tince  the  new 
road  was  suitable  and  equal  to  the  old  one 
in  point  of  safety  and  convenience,  the 
whole  stattitory  duty  has  been  discharged, 
and,  whatever  changes-  may  have  occorred 
thereafter  to  render  the  road  more  unsafe  or 
to  Impair  Its  usefulness,  the  defendant  is  not 
liable  for  the  result  under  the  statute,  what- 
ever may  be  the  liability  for  negligence  at 
common  law.  There  are,  we  think,  two  an- 
swers to  this  proposition: 

(1)  The  construction  of  the  railroad  on  the 
line  of  the  highway  by  sinking  the  tracks  20 
feet  below  the  surface,  producing  a  deep 
cut,  In  which  trains  were  to.be  operated,  cre- 
ated a  new  and  more  dangerous  situation, 
and  the  new  road,  in  order  to  be  as  safe  as 
the  old  one,  or  in  order  to  be  in  such  a  state 
as  not  unnecessarily  to  Impair  ite  usefulness, 
should  have  been  constructed  and  left  in  a 
condition  with  reference  to  all  the  new  sur- 
roundings. It  does  not  follow  that  because 
the  railroad  laid  out  a  new  road  Just  south 
of  the  old  one,  which  It  had  appropriated  for 
Ite  own  purposes,  of  the  same  width  and 
grade,  and  In  the  same  general  direction.  It 
performed  the  duty  enjoined  upon  it  by  the 
stetute.  The  new  road  having  been  con- 
structed npott  the  brink  of  a  deep  cut,  and  so 
graded  that  it  stoped  towards  the  cut  instead 
of  from  it,  was  obviously  more  dangoons 
than  the  old  one,  which  was  not  menaced 
by  any  such  perils.  The  railroad  was,  tiira-e- 
fore.  In  constructing  the  new  road,  bound  to 
teke  all  reasonable  precautions  to  guard 
against  accidente  to  be  apprehended  from 
these  new  dangers.  It  was  bound  to  con- 
struct safe  and  permanent  barriers  between 
the  line  of  the  highway  and  the  brink  of  the 
cut,  to  BO  grade  the  surface  that  the  tendency 
of  travel  should  not  be  always  towards  a 
deep  and  dangerous  declivity,  and  to  secure 
the  banks  In  such  a  mannra  that  a  part  of 
the  highway  would  not  slide  Into  the  cut,  an 
it  did.  It  cannot  be  affirmed  as  matter  of 
law  that  the  railroad  ever  performed  this 
duty.  It  is  true  that  It  laid  out  a  new  road 
In  another  place;  but  whether  this  road,  in 
view  of  all  the  circumstances,  and  with  refer- 
ence to  the  new  condition  of  things,  and  the 
danf^ers  to  be  apprehended,  was  such  a  res- 
toration of  the  old  one  as  the  stetute  contem- 
plates, was,  upgn  all  the  evidence  in  the  case, 
a  question  of  fact  to  be  determined  by  the 
jury.    The  court  was  not  authorized,  under 
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the  circumstances  of  the  case,  to  bold,  as  a 
matter  of  law,  that  the  railroad  had  ever  per- 
formed the  full  statutory  duty.  The  facts 
and  (^rcumstances  bearing  upon  this  question 
were  of  such  a  character  as  to  require  their 
submission  to  the  Jury. 

(2)  The  statute  under  consideration  has  fre- 
quently been  the  subject  of  judicial  construc- 
tion. Laws  1890,  c.  5C5.  i  IL  The  defend- 
ants title  to  the  railroad  is  derived  from 
various  corporations  preceding  It  In  the  opera- 
tion of  the  same,  and  tt  was  one  of  these  cor- 
porations that  appropriated  the  old  road  and 
constructed  the  new  one.  We  do  not  think 
that  the  defendant's  obligations  are  changed 
by  these  facte.  The  duty  of  restoration  Is  In- 
separable from  the  franchise  granted,  per- 
mitting the  railroad  to  cross  the  highway,  or 
divert  It  from  the  orli^nal  location.  The  duty. 
It  Is  true,  was  primarily  imposed  upon  the 
corporation  that  appropriated  the  highway, 
yet,  as  It  was  a  continuing  obligation  Incident 
to  the  franchise  when  the  defendant  became 
vested  wlfli  the  property  and  Its  prlvUeges,  It 
also  became  burdened  with  the  duty  of  resto- 
ration. The  duty  was  not  only  to  restore  the 
road  to  Its  former  condition,  but  to  maintain 
this  condition  In  a  reasonable  way,  at  least 
so  far  as  Its  safety  or  usefulness  was  affected 
by  Its  own  acta  and  the  ordinary  operations  of 
Its  business.  The  duty  Is  not  performed 
when  the  railroad  r^tores  the  road  on  one 
day  and  destroys  It  on  the  next  day.  Though 
restoration  may  have  been  made,  yet.  If  the 
railroad,  by  Its  ordinary  operations,  destroys 
the  benefit  of  such  restoration  to  the  public, 
,  and  renders  the  road  unsafe,  or  unnece»»arily 
Impairs  Its  usefulness,  the  duty  which  ac- 
companies the  exercise  of  the  franchise  Im- 
poses upon  the  corporation  the  burden  of  fur- 
ther restoration  and  maintenance.  Any  other 
rule  would  permit  a  railroad,  that  has  once 
complied  with  the  statute,  to  destroy  what  It 
had  done,  or  to  allow  It  to  become  useless  or 
dangerous,  without  being  subject  to  any  of 
the  remedies  In  favor  of  the  public  that  the 
statute  contemplates.  When  the  defendant, 
or  the  corporation  whose  duty  tt  has  assum- 
ed,  built  the  road  on  the  edge  of  the  cut,  and 
snbseqnentiy  undermined  the  bank,  thus  caus- 
ing the  roadbed  to  slide  Into  the  cut,  leaving  a 
flangerous  pit  or  opening  in  the  highway,  the 
continuing  duty  imposed  by  the  statute  was 
not  compiled  with  until  the  defect  thus  caus- 
ed had  been  repaired,  and  the  road  made  safe. 
The  usefulness  of  a  highway' Is  unnecessarily 
Impaired,  within  the  meaning  of  the  statute, 
by  a  railroad  that  has  occupied  It,  whenever 
It  Is  left  In  such  a  condition  that  it  Is  reason- 
ably probable  that  It  will  become  unsafe  In 
consequence  of  the  new  situation  and  new 
surroundings.  A  highway  laid  out  on  the  top 
of  a  bank  of  gravel  which  Is  being  undermin- 
ed by  drawing  off  the  material  for  the  use  of 
the  railroad  track,  should  be  so  secured  and 
guarded  by  proper  supports  and  Imrrlers  as  to 
make  It  reasonably  certain  that  the  roadbed 
will  not  fall  Into  the  cut;  and,  if  the  new 


road  Is  left  In  such  a  state  that  such  a  result 
may  reasonably  be  antldpated,  the  railroad 
has  not  complied  with  tiie  spirit  of  the  stat- 
ute. In  this  case  that  result  did  occur,  and 
the  opening  thus  made  In  the  road  was,  in  the 
judgment  of  the  Jury,  a  proximate  cause  of 
the  accident.  The  defendant,  when  called  up- 
on to  respond  in  damages  to  the  plaintiff  for 
the  Injury,  cannot  defeat  the  claim  by  ally- 
ing that  the  road  had  once  been  put  in  proper 
condition,  even  If  that  fact  had  been  found  In 
Its  favor.  It  left  the  road  with  a  frail  fence 
on  the  south  line  of  the  railroad,  which  soon 
fell  Into  decay,  and  disappeared,  thus  expos- 
ing travelei's  to  the  perils  of  the  declivity  be- 
low. It  left  the  bank  In  such  a  coudIti(m  that 
by  the  use  for  procuring  gravel  for  Its  own 
purposes  It  could  easily  be  foreseen  that  at 
some  time  the  roadbed  Itself  would  be  under- 
mined, and  Its  safety  Impaired.  All  this 
might,  und^  the  clrcum^ances,  have  been 
reasonably  anticipated,  and,  as  sncb  dangers 
in  the  process  of  time  became  more  evident, 
it  was  the  duty  of  the  defendant  under  the 
statute  to  guard  against  them,  and  so  main- 
tain the  highway  in  a  reasonably  safe  condi- 
tion against  all  defects  produced  1^  the  rail- 
road. This  we  conceive  to  be  a  reasonaUe 
construction  of  the  statute  and  one  that  la 
sustained  In  principle  by  the  following  an- 
thorlties,  In  which  the  dnty  of  maintenance, 
as  well  as  of  restoration,  has  been  held  to  be 
Implied  In  the  statute:  Cott  v.  Railroad  Co., 
36  N.  Y.  214;  People  v.  New  York  Cent  & 
H.  H.  R.  Co.,  74  X.  Y.  302;  Hatch  v.  Raihwad 
Co..  50  Hun,  0-1,  4  N.  Y.  Supp.  509;  Vaughan 
V.  Railroad  Co.,  72  Hun,  471,  ^  N.  Y.  Supp. 
246;  State  v.  Dayton  &  S.  E.  R.  Co.,  36  Ohio 
St  434;  Burritt  v.  City  of  New  Haven,  42 
Conn.  174;  Thayer  v.  Railroad  Co.,  93  Mich. 
150,  53  N.  W.  216.  If  the  duty  of  care  and 
maintenance  la  oijolned  by  the  statute  where 
a  railroad  crosses  a  stream  upon  a  bridge,  or 
where  the  highway  Is  changed,  and  made  to 
pass  over  the  railroad  above  grade,  upon  a 
bridge  with  approaches,  we  see  no  reason 
why  the  same  duty  does  not  exist  In  this 
case.  It  was  a  question  for  the  Jury  to  deter- 
mine whether,  upon  either  of  these  grounds, 
the  statute  had  been  compiled  with  or  not 
If  It  had  been  disregarded,  either  In  its  letter 
or  spirit,  the  defendant  was  liable  for  the 
damages  resulting  to  the  plaintiff.  Bryant  v. 
Town  of  Randolph,  133  N.  Y.  70,  30  N.  E.  657; 
Schild  V.  Railroad  Co.,  133  X.  Y.  446,  31  N.  B. 
327;  Poet  v.  Raihroad  Co.,  123  X.  Y.  681,  26  N. 
E.  7:  McMahon  v.  Railroad  Co.,  75  N.  Y.  231; 
Masterson  v.  Ralbx>ad  Co.,  84  N.  Y.  247. 

When  a  public  highway  has  once  been  ap- 
propriated to  the  use  of  a  railroad  company, 
the  statute  contemplates  that  the  new  tise 
may  endanger  the  safety  of  the  road,  not 
only  In  the  first  Instance,  but  subsequently 
through  the  operations  of  the  company,  and 
by  such  changes  as  such  operations  may  from 
time  to  time  produce;  and  hence  the  duty  of 
maintenance  as  well  as  restoration  Is  com- 
prehended In  the  statute.    This  result  arises, 
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not  <aity  ftom  Qie  lai^rwige  of  the  statute, 
but  trcm  tbe  nature  of  the  caa^  and  the  new 
coDdltJtm  of  things  produced  by  Uie  operation 
of  a  railroad  on  a  blstaway.  Since  the  town 
antborities  cannot  make  snch  repairs  or  chan- 
gea  as  the  safety  of  the  public  may  require, 
without  interfering  with  the  management  and 
operation  of  the  railroad,  the  duty  ta  Imposed 
upon  the  latter,  bo  fttr  as  rendered  necessary 
by  its  own  operations.  If,  for  Instance,  tbe 
railroad  should  find  It  necessary  to  relay  Its 
track  on  a  different  grade  at  a  crossing,  the 
statute  would  require  It  to  make  such  repairs 
or  changes  in  the  highway  as  to  conform  to 
the  new  situation.  It  would  be  no  answer, 
when  charged  with  failure  to  perform  tbe 
statutory  duty,  to  say  that  It  had  once  restor- 
ed the  road.  So  long  as  changes  are  made 
by  tbe  railroad,  or  occur  In  consequence  of  Its 
operation,  which  affect  the  safety  of  the  high- 
way, the  statutory  du^  to  preserve  the  use- 
fulness of  the  latter  attaches,  and  remains 
until  fully  compiled  with.  TUs  principle  ap- 
plies where  a  new  road  has  been  snbstltnted 
fn*  an  old  one  along  the  line  of  ihe  railroad, 
as  In  this  case,  as  well  as  where  the  old  ro^ 
is  used  for  both  purposes.  The  case  was 
properly  submitted  to  the  Jury,  and,  as  there 
was  no  material  error  In  tbe  charge,  the  Judg- 
ment must '  be  affirmed.  All  conenr,  except 
HAlQKr,  J.,  not  sitting.  Judgment  affirmed. 


(ifii  N.  r.  411) 
McINBRNET7  T.  PRB8IDENT,  BTO.,  OF 
DELAWABB  &  H.  CANAL  CO. 

(Court  of  Appeals      New  Yorli.    Jan.  19, 
1897.) 

NsQLiGBiTCB— What  Cosstitutks. 

1.  PlaintifiPs  employer,  W.,  owoed  a  switch 
track  on  hU  land  from  nls  mill  to  defendant's 
railrond.  It  was  the  custom  to  keep  several 
box  cars  standing  on  this  track,  which  were  un- 
coupled and  moved  by  hand  as  required.  When 
W.  desired  to  move  any  of- tbe  cars  away,  de- 
fendant's switch  engine  and  crew  would  come 
to  tbe  yard  for  such  purpose.  On  the  day  in 
question,  the  engine  stopped  at  the  entrance  to 
the  yard,  and  the  crew  notified  W.  that  they 
were  ready  to  do  bis  work.  Under  W.'s  direc- 
tion, the  ensine  went  into  the  yard  to  couple 
the  cars.  At  the  time,  plaintiff  was  between 
two  of  the  cars,  moving  one  of  them  by  band, 
and  was  injured  by  such  cars  being  driven  to- 
gether by  the  engine.  Its  sppo<i  was  a  mile  an 
hour,  or  less.  Held,  that  dcf eudnot  was  .  not 
negligent,  in  the  absence  of  knowledge  by  any 
of  the  engine  crew  that  plaintiff  waa  at  work  be- 
tween the  cnrs. 

2.  Defendant  was  not  the  master  of  W.'s  em- 
ployes, ns  well  as  of  its  crew;  and  hence  defend- 
ant owed  to  plaintiff  no  active  duty  of  vigilancu, 
the  failure  to  perform  which  was,  in  law,  negli- 
gence. 

Appeal  from  supreme  court,  general  term. 
Third  department. 

Action  by  John  Mclnerney  against  the 
President,  Managers,  and  Company  of  tbe 
Delaware  &  Hudson  Canal  Company,  for 
personal  injuries  caused  by  defendant's  neg- 
ligence. From  a  Judgment  of  the  general 
term.  Third  department  (31  N.  T.  Supp. 
1130),  afflrnflng  a  Judgment  In  favor  of  de- 


fendant dismissing  the  complaint,  at  tbe 
close  of  the  evidence,  plaintiff  appeals.  Af- 
firmed. 

J.  Newton  Flero,  for  appellant  Lewis  £L 
Garr,  for  respondent 

BARTLETT,  J.  This  is  an  action  to  re- 
cover damages  for  personal  Injuries.  The 
plaintiff,  at  tbe  time  of  his  Injury,  October 
31,  1890,  was  In  tbe  employ  of  James  X. 
Wlllard.  Jr.,  lumber  dealer,  in  the  tity  of 
Albany,  who  was  the  proprletm  of  a  yard 
upon  wblcb  stood  a  mlU  for  tbe  cutting  and 
dressing  of  lumber,  situated  some  distance 
from  the  railroad  of  the  defendant.  A  switch 
had  been  crastructed  from  the  railroad 
premises  to  tbe  lumber  yard,  entering  at 
the-  north  end,  and  extending  its  entire 
length  parallel  with  the  mill.  A  low  plat- 
form was  erected  betwera  tbe  track  and  the 
mill,  on  which  lumber  ms  loaded  and  nn- 
loaded.  It  Is  an  admitted  foct  that  this 
track  was  tbe  property  of  WlUard,  and  built 
upon  his  land.  When  cars  were  standing  In 
the  yard  for  tbe  purpose  of  loading  or  un- 
loading, they  were  uncoupled  and  moved  hy 
hand  as  required,  and  It  was  customary  to 
keep  standing  upon  this  track  a  number  of 
box  cars  for  tbe  convenience  of  tbe  business. 
When  Wlllard  desired  to  more  any  of  these 
cars  away,  he  sent  word  to  the  defendant 
company,  and.a  switch  engine,  with  its  crew 
of  men,  would  come  to  the  yard  for  tbat 
purpose.  It  was  customary  fOr  the  en^e 
to  stop  at  tile  entrance  of  the  yard,  and  the 
crew  would  send  notice  to  Wlllard,  or,  in  his 
absence,  to  his  foreman,  tbat  they  were  ready 
to  do  bis  work,  and  tbey  would  await  or- 
dera.  This  course  of  procedure  was  pursued 
on  the  morning  of  the  accident  Wlllard  was 
duly  notified,  and,  under  Ids  direction,  the 
engine  entered  upcm  the  track  In  the  yard, 
for  tbe  purpose  of  coupling  the  cars  and 
drawing  them  out  It  appears  that  plaintiff 
and  a  fellow  workman  were  between  two  of 
the  cars,  engaged  In  moving  one  oC  them 
by  hand,  at  the  time  the  engine  was  backed 
down,  and  the  cars  were  forced  together. 
Plaintiff  was  caught  between  the  bumpers, 
and  severely  injured.  There  Is  a  conflict  of 
evidence  as  to  whether  Wlllard,  through  his 
foreman,  notified  bis  various  employes  at 
work  about  and  between  tbe  cars  of  the  fact 
thnt  tbe  engine  was  about  to  Inck  down. 
The  plaintiff  having  been  nonsuited,  this  dis- 
puted point  tuust  be  deemed  decided  in  his 
favor;  and  tbe  single  question  Is  presented 
whether  the  defendant  discharged  Its  fall 
duty  in  the  premises,  by  notifying  WiUard, 
and  proceeding  with  the  work  in  tbe  yard 
under  his  dlKCtlons. 

It  was  stated  on  the  ar^ment  by  tbe 
learned  counsel  for  both  parties  that  the  pre- 
cise question  now  presented  has  not  been 
decided  this  court.  It  seems  to  us  quite 
clear,  upon  principle,  that  the  defendant  can- 
not be  held  liaUe  on  tbe  admitted  facts  of 
this  case,  after  ^ving  to  the  plaintiff  the 
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benefit  of  every  presumption  to  which  he 
is  entitled  under  the  record  as  It  stands. 
It  may  be  conceded  at  the  outset  that  the  en- 
gineer and  crew  on  the  defendant's  engine, 
while  operating  In  the  yard  of  Willard,  rest- 
ed under  the  general  duty  Imposed  upon  all 
men  to  abstain  from  injuring  another  Inten- 
tionally or  carelessly.  There  is  no  evidence 
that  any  of  the  engine  crew  knew  that  plain- 
tiff was  at  work  between  the  cars  which  were 
forced  together.  The  engine  had  coupled  on 
several  cars,  and  stopped;  then  backed  up 
further,  for  other  unconnected  cars,  when  the 
accld^t  happened.  The  speed  of  the  engine 
was  a  mile  an  hour  or  less,  and  the  impact 
of  the  coupled  cars  upon  the  cars  standing  by 
themselves  moved  the  latter  from  two  to 
four  feet  The  plaintiff  was  working  at  a 
point  where  he  was  concealed  from  the  en- 
gine crew,  and  at  a  time  when  they  had 
every  reason  to  assume,  from  the  usual  course 
of  business  in  the  yard,  that  all  men  working 
between  and  about  the  cars  had  been  warn- 
ed that  they  were  about  to  be  coupled  and 
moved.  It  is  therefore  clear  that  the  defend- 
ant did  not  violate  any  general  duty  imposed 
upon  it  which  resulted  In  the  Injury  of  plain- 
tiff. 

We  come,  then,  to  the  question  whether  the 
defendant  owed  to  the  plaintiff  any  active 
duty  of  vigilance,  the  failure  to  perform 
whldi  was  In  law  negligence.  To  render  one 
liable  for  the  negligence  of  another,  the  rela- 
tion of  master  and  servant,  or  principal  and 
agant,  must  exist  Stevens  v.  Armstrong,  6 
N.  T.  485;  King  v.  Ralbwid  CJo.,  66  N.  Y.  ISl. 
It  la  necessary  to  determine  the  precise  rela- 
tion of  the  parties,  as  a  matter  of  law,  under 
the  admitted  facta.  The  counsel  for  plaintiff 
Insists  that  defendant  was  bound  to  use  the 
same  care  and  caution  as  It  would  be  obliged 
to  exercise  upon  its  own  track  for  the  pro- 
tection of  peiBons  properly  engaged  thereon, 
and  that  the  question  is  whether  the  defend- 
ant discharged  Its  whole  duty  towards  plain- 
tiff by  giving  notice  to  Willard,  and  falling 
to  notify  the  men  actually  engaged  upon  the 
work.  If  the  defendant  was,  in  law,  the 
master  of  not  only  the  engine  crew,  but  of 
all  of  Wlllard's  employes  during  the  moving 
of  cars  In  the  lumber  yard  at  the  time  of  the 
accident  then  It  undoubtedly  rested  under  the 
obligation  to  notify  the  plaintiff  that  the 
cars  were  to  be  coupled  and  moved,  and  a 
notice  to  Willard  alone  would  not  be  a  dis- 
charge of  its  whole  duty.  It  would  be  Imma- 
terial whether  Willard  was  regarded  as  the 
servant  or  agent  of  the  defendant  for  the  pur- 
pose of  giving  notice  to  the  plaintiff,  as  de- 
fendant would  be  liable  for  his  failure  to 
perform  the  duty  Imposed  upon  him.  We  are 
of  opinion,  however,  tbat  the  defendant  did 
not  sustain  the  relation  of  master  to  the  plain- 
tiff, or  to  any  one  engaged  in  moving  the 
cars  in  the  lumber  yard  during  the  time  that 
work  was'  In  progress  on  the  day  of  the  ac- 
cident. Willard  was  the  master  on  that  oc- 
cajiion;  and  the  plalntlfl  was  In  his  employ. 
45  N.B.— &4 


The  track  belonged  to  Willard,  and  was 
built  upon  bis  property.  The  engine  crew 
of  the  defendant  came  upon  Wlllard's  track 
at  his  request,  to  perform  a  service  for  him; 
and  during  the  time  they  were  thus  enga- 
ged and  acting  under  his  orders,  and  sub- 
ject to  his  control,  they  were,  in  law,  his 
servants.  It  would,  doubtless,  have  been  a 
careless  and  negligent  act  for  the  engine 
crew,  upon  being  sent  for,  to  have  entered 
the  yard  of  the  plaintiff,  and  begun  the  work 
of  coupling  and  moving  cars  without  notice 
to  Willard  or  his  representative;  but  they 
discharged  their  whole  duty  to  plaintiff,  and 
to  all  the  regular  employes  In  the  lumber 
yard,  when  they  notified  Willard,  on  the  day 
of  the  accident  of  their  readiness  to  proceed 
with  his  work,  and  thereupon  entered  the 
yard  with  the  engine,  and  coupled  and  mov- 
ed the  cars,  in  obedience  to  his  orders. 

We  do  not  express  any  opinion  as  to  wheth- 
er, between  the  plaintiff  and  Willard,  the 
latter  was  negligent  or  whether  plaintiff 
was  Injured  by  the  act  of  a  fellow  servant. 
These  qtiestions  are  not  before  us,  and 
nothing  we  have  said  Is  intended  to  bear 
upon  them  In  any  way. 

The  counsel  for  plaintiff  insists  that  two 
rules  of  the  defendant  applied  to  the  situa- 
tion at  the  time  of  the  accident  viz.  rules 
100  and  102;  but  as  the  defendant  rested 
under  no  responsibility  as  master.  Its  rules 
cannot  be  Invoked  in  aid  of  plalntifTs  ease. 
It  Is  a  hard  situation  for  the  plaintiff,  who 
appears  to  have  been  very  seriously  Injured, 
but  the  case  was  properly  disposed  of  by 
the  supreme  courts  The  Judgment  appealed 
from  should  be  affirmed,  with  costs.  All  con- 
cur, except  ANDREWS,  a  J.,  not  sitting. 
Judgment  affirmed. 


(161  N.  Y.  Hi) 
SPBARS  V.  WILLIS. 

(Court  of  Appeals  of  New  York.    Jan.  19, 
1897.) 

Partnekship—Accodntisq— Assignment  op  Pat- 
SNT8— Equitiblr  RehieF. 

1.  A  private  stipulation  of  a  partner,  whereby 
he  procures  a  partnership  contract  to  be  cancel- 
ed, and  a  new  one,  on  like  terms,  to  bo  mnde  to 
him  individually,  accrues  to  the  benefit  of  the 

Eartnership]  and  such  partner  mnst  account  to 
is  co-partner  for  his  share  of  the  profits  re- 
alized nnder  the  new  contract. 

2.  An  expression  by  a  partner  of  bla  unwfll- 
ingnosa  to  continue  in  biisineBB  and  divide  the 
profits,  and  an  expression  of  a  wiilingneHS  by 
the  co-partner  to  sell  his  interest  in  the  business, 
are  merely  naked  propositions  from  each,  which 
do  not  affect  the  partnership  relation  or  busi- 
ness. 

3.  Where  a  partnership  aureement  contem- 

!)lated  the  manufacture  of  articles  under  a  des- 
gnated  patent,  and  the  firm  manufactured  ac- 
cording to  improved  patterns  famished  1^  one 
of  the  partners,  nnd  these  were  used  as  part- 
nership propertj-,  the  conduct  of  the  parties  will 
preclude  a  denial  by  one  of  the  partners  that 
the  firm  was  Dot  engaged  in  the  bnainesB  con- 
templated by  the  partnership  agreement,  and 
that  his  co-partoer  had  no  interest  ther^n.  SiS 
N.  y.  Supp.  1118,  affirmed. 
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4.  Rer.  St  TT.  S.  S  4898,  providing  that  "every 
pateot  or  any  interest  therein  shall  be  assignable 
In  law  by  an  fbatrument  In  writing,"  reters  to 
the  method  of  conveying  legal  interests,  but 
does  Dot  preclude  the  acquisition  of  equitable 
Interests  in  patents  under  oral  contracts. 

5.  Specific  performance  will  not  be  denied 
where  it  was  rerbdlly  agreed  that  defendant 
ohould  sell  plaintifiE  a  half  interest  ia  a  patent, 
and  th&t  they  shoold  manufacture  onder  the 
aasue,  and  they  accordingly  manufactured  for 
a  number  of  years,  even  though  plaintifTs  testi- 
tnony  of  payment  for  his  interest  In  the  patent 
is  denied  by  defendant;  demand  of  payment  not 
being  shown.    28  N.  Y.  Supp.  1118,  affirmed. 

Appeal  from  aupreme  court,  general  term. 
Third  d^artment. 

Action  by  James  Spears  against  Ebon  WU- 
Us  to  dissolve  a  partnership,  and  (or  an  ac- 
counting. There  was  a  Judgment  for  plain- 
tiff, affirmed  at  general  term  (28  N.  Y.  Sopp. 
1118),  and  d^OHlant  appeala  Aiflrmed. 

Tbeodora  H.  Swift,  for  appellant  Led- 
yard  P.  Hale,  for  respondent: 

ANDREWS,  O.  J.  Some  of  the  questions 
litigated  on  the  trial  hare,  by  lapse  of  time, 
become  of  little  practical  Importance.  The 
patent  of  1877  has  expired  during  the  pend- 
ency of  the  litigation,  as  has  also  the  period 
during  which,  by  the  terms  of  the  contract 
between  Millar  &  Son  and  the  firm  of  Willis 
St  Spears,  of  January  18,  1887,  that  contract 
was  to  continue  In  force.  The  provision  In 
the  Judgment,  therefore,  requiring  the  de- 
fendant to  assign  to  the  plaintiff,  by  ftHinal 
assignment,  a  one-half  interest  In  the  patent 
of  1877,  and  the  provision  vesting  In  the  re- 
ceiver the  contract  of  Millar  &  Son.  have  be- 
come unimportant  Bui  the  substantial 
question  remains  as  to  the  liability  of  the  de- 
fendant to  account  to  the  plaintiff  for  on»- 
balf  of  the  gains  realised  by  blm  from  the 
■ale  of  sap  sirautB  by  the  defendant  to  Millar 
ft  Son,  In  bis  Individual  mune,  after  January 
1,  1S8S.  The  complaint  all^cea  that  In  the 
year  1S79  the  defendant  was  the  ownw  of 
letters  patent  No.  189,330,  Issued  April  10, 
1877,  by  the  United  States,  for  an  Improve- 
m«it  Id  sap  spouts,  and.  In  the  year  first 
mentioned,  entered  Into  an  agreement  with 
tiie  plaintiff  whereby  he  sold  to  falm  an  undi- 
vided half  Interest  In  the  s^d  patent,  for  the 
anm  of  $600,  which  sum  was  thereupon  paid 
by  the  plaintiff  to  the  defendant  and  where- 
by the  parties  entered  into  a  co-partnership, 
under  the  name  ot  WllUs  &  Spears,  to  con- 
duct the  businees  of  the  manufacture  and 
■ale  of  sap  spouts  und»  said  letters  patent, 
each  party  contributing  to  the  partnership 
his  half  Interest  In  the  patent  and  agreeing 
to  furnish  one-half  of  all  necessary  capital, 
and  each  to  rec^ve  one-half  of  the  profits. 
It  alleges  that  the  firm  carried  on  the  busi- 
nesB  contonplated  until  a  short  time  befwe 
the  commencement  of  the  action;  that  the 
defoidant  now  claims  to  be  the  sole  owner 
of  the  patent  and  has  taken  exclusive  pos- 
session of  the  partnership  business,  and  pre- 
rento  the  plaintiff  having  access  thereto; 


that  the  defendant  refuses  to  execute  an  a» 
signment  to  the  plaintiff  of  a  one-half  Inter- 
est In  the  patent  in  the  form  required  by  the 
rules  of  the  patent  ofilce  of  the  United 
States.  The  complaint  among  other  things, 
demands  Judgment  that  the  defendant  be  re- 
quired to  execute  a  proper  assignment  of  an 
undivided  one-half  Interest  In  the  patent  to 
the  plaintiff,  for  a  dissolution  of  the  co-part- 
nership and  an  accounting.  The  answer  ad- 
mits the  formation  of  the  co-partnership  aa 
alleged  in  the  complaint  but  (as  amended 
on  the  trial)  denies  that  the  plaintiff  paid 
the  purchase  price  for  the  one-half  Interest 
In  the  patent  and  avers  that  the  agreement 
for  the  sale  of  the  one-half  Interest  tberelp 
was  not  In  writing,  and  was  for  that  reason 
Invalid,  and  did  not  transfer  any  interest 
therein  to  the  plaintiff.  The  answa:  also  al- 
leges that  soon  after  the  making  of  the 
agreement  alleged  In  the  complaint  the  de- 
fendant made  a  new  and  Improved  sap 
spout  which  he  has  since  manufactured  and 
sold,  in  which  the  plaintiff  had  no  Interest 
and  that  but  a  few  sap  spouts  were  made 
under  patent  No.  189,330.  The  answer  far- 
ther allegee,  in  substance,  that  about  three 
years  before  the  commencement  of  the  ac- 
tion, the  plaintiff  abandoned  the  business, 
and  refused  to  luive  anything  tnrthn  to  do 
with  It 

The  case  was  beard  b^ore  a  referee.  It 
was  undisputed  that  the  parties  carried  <m 
the  business  of  manufacturing  and  seUing 
sap  spouts  from  1879  to  about  January  1, 
1888,  undH*  the  Arm  name  of  WlUls  ft 
Spears.  Prior  to  1887  the  business  was  con- 
ducted In  this  way:  The  firm  procured  the 
sap  spouts  to  be  manufactured  by  a  manu- 
facturing c(»poratlon  In  Connecticut,  and 
sales  were  made  by  the  members  of  the  Arm, 
and  through  agents,  as  customers  could  be 
found.  In  January,  1887,  the  firm  entered 
into  a  written  contract  with  Millar  ft  Son, 
of  ntlca,  by  which  the  latter  firm  agreed  to 
take  the  whole  output  of  Willis  ft  Spears  up 
to  100.000  sap  spouts  **durlng  the  life  of  the 
patent  about  ^ht  years,"  and  to  pay  the 
price  named  thweln.  Thereafter  the  course 
of  business  vras  that  Millar  ft  Son,  at  the 
commencement  <st  each  seasoi^  would  notify 
Willis  ft  Spears  <tf  the  number  of  sap  spouto 
they  required;  WllUs  ft  S{>ears  would  notify 
the  manufacturers  In  Connecticut;  and  the 
sap  spouts  would  be  forwarded  finm  the 
place  of  manufacture  directly  to  Millar  ft 
Son,  who  would  th«i  remit  the  price  to  Wil- 
lis &  Spears,  who,  in  turn,  would  remit  the 
cost  of  manufacture  to  the  Connecticut  cot- 
poration.  This  arrangement  greatiy  idmitU- 
fled  the  business,  and  but  little  p«sonal  at- 
tention was  theraaf  ter  required  on  the  part 
of  WlUls  ft  Spears.  In  the  fall  of  1887  the 
plaintiff  rraioved  from  Colton  (in  St  Law- 
rence county)  to  Canton,  In  the  same  county, 
and  thraeaftw  took  but  little.  If  any,  part  In 
the  business  of  Willis  &  Spears,  tn  the 
early  part  of  1888,  Willis^  without  tbo 
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knowledge  of  Speara,  procured  Millar  A  Son 
to  caned  the  written  contract  of  January, 
1887,  and  to  Bubstltnte  a  Terbal  contract 
therefor  of  ttte  same  tentnr,  the  only  cbange. 
In  Its  terms,  being  that  WllUa  Indivldnally 
was  substituted  as  the  vendor  of  the  sap 
spouts  In  place  of  WllIlB  &  Spears;  and  after 
this  cbange  Millar  &  Son  accounted  to  WQ- 
Us  IndlTldually  for  sap  spouts  purchased  by 
them.  The  referee  decided  that  the  defend- 
ant was  bound  to  account  to  the  plaintiff,  as 
co-partner,  tcr  bis  share  of  the  profits  real- 
teed  by  WlUls  in  the  dealings  with  Millar  & 
Son  after  January  1*  1888;  and  the  cwrect- 
ness  of  the  ruling  Is  sharply  contested  by 
the  defendant 

The  partnership  agreement  was  oral,  and 
ttie  duration  of  the  partnership  was  not  ex- 
pressed In  tbe  agreement  between  the  par- 
ties. The  defendant  concedes  that,  by  Im- 
plication, It  was  to  continue  during  the  life 
of  the  patent  No..  189,380,  which  expired 
about  1886.  But  If  It  was  a  partnership  at 
will,  either  because  Its  duration  was  not  fix- 
ed by  the  agreement,  or  tot  the  reason  that 
It  was  an  oral  agreement,  not  to  be  per- 
formed within  a  year  from  its  Inception; 
nevertheless.  It  continued  until  It  was  dis- 
solved  by  the  act  of  one  or  both  of  the  par- 
ties. It  was  claimed  by  the  defendant  that 
the  removal  of  tlie  plaintiff  to  Canton,  In  the 
fall  of  1887,  and  his  thereafter  cea^ng  to 
talce  any  part  in  tiie  business,  was  an  aban- 
donment by  the  plaintiff  of  the  partnership, 
and  operated  as  a  dissolution.  The  defend- 
ant also  soi^ht  to  establish  that  In  the  fall 
of  1SS7  he  Informed  tiie  plaintiff  that  he 
would  no  lon^  continue  the  partnership. 
It  la  sufitdent  to  say  that  the  referee  refused 
to  find  that  the  plaintiff  abandoned  the  busi- 
ness of  the  partnership,  and  his  finding  aa  to 
what  was  said  between  the  parties  In  the 
faU  of  1887  shows  simply  that  while  the 
defendant  expressed  an  unwillingness  to 
continue  the  business  and  divide  the  profits, 
and  the  plaintiff  showed  a  wiUIngneas  to  sell 
his  Interesti  there  was  taij  »  naked  proposi- 
tion from  either,  and  that  no  change  was  ef- 
fected in  their  relation  as  partners. 

The  dissolution  of  a  partnership  at  will 
may  be  Implied  from  circumstances;  but, 
when  not  the  result  of  mutual  agreement 
there  must  be  notice  by  the  party  deslriufc  a 
dissolution,  to  hte  co-partner,  of  his  election 
to  terminate  the  partnership,  or  his  election 
must  be  manifested  by  unequivocal  acts  or 
clrcumetances  brought  to  the  knowledge  nf 
the  otiier  party,  which  signify  the  exercise 
<tf  the  will  of  the  former  that  the  partner- 
ship be  dissolved.  2  LindL  Parto.  bk.  4,  p. 
572,  I  1,  and  cases  cited.  It  is  claimed  In 
behalf  of  the  defendant  that  the  firm  of  WU- 
Us  &  Spears  ueyer  conducted  the  business 
omtemplated  In  the  partnership  agreement, 
namely,  the  manufacture  and  sale  of  sap 
spouts  under  patent  No.  189,330,  of  1887,  and 
.that  the  sap  spouts  which  were  supplied  to 
'  Millar  &  Bfm  were  not  covered  hy  that  pat- 


ent, but  were  a  new  Invention  tmd  improve- 
ment, Invented  the  defendant;  In  which 
the  pialntiflC  had  no  Interest  It  is  malstcd, 
therefore,  that  the  firm  of  Willis  &  Speara 
not  having  any  interest  in  the  new  Invention, 
the  defendant  was  authorised  to  termmate 
the  contract  with  Millar  &  Son,  and  thereaft- 
er supply  them  with  sap  spouts  on  his  own 
account  The  sap  spouts  furnished  Millar 
ft  Son  after  January  1,  1888,  were  of  the  . 
same  descrlptitm  as  tiiose  which  Willis  ft 
Spears  yfere  numufactuiing  when  the  con- 
tract of  January,  1887,  was  made, 'and  which 
th^  furnished  to  Millar  &  Son  under  that 
contract  during  that  year,  and  while  the 
partnership  of  Willis  &  Spears  (as  conceded 
by  the  defmdanQ  was  In  existence.  The  ref- 
eree found  that  the  sap  spouts  manufactured 
by  the  firm  of  Willis  A  Spears  were  not  maile 
in  strict  ctmformlty  with  the  specifications  of 
patent  No.  189,330,  but  that,  at  the  com- 
mencement of  the  co-partnersta^,  they  were 
made  after  patterns  furnished  by  the  de- 
fmdant  which  were  embraced  In  the  sale, 
and  were  used  as  a  part  of  the  co-partner- 
ship property,  and  that  from  time  to  time  al- 
terations and  improvements  were  made  In 
the  spout  manufactured  by  the  firm.  We 
are  unable  to  determine  whether  the  princi- 
ple of  the  Invention  of  1877  was  ever  depart- 
ed from  In  the  Improvements  of  the  spout 
subsequently  made.  But  the  evidence  is 
quite  eonclualve  that  the  parties  understood 
that  the  patent  of  1877  covered  the  spouts  as 
changed  from  time  to  time.  They  were 
stamped  "Fat  1877."  The  firm  defended  an 
action  for  infringement  by  settii^  up  th^ 
right  acquired  under  the  patent  of  1877. 
The  circulars  issued  by  the  firm  contained  a 
picture  of  the  spout,  substantially  like  tiie 
one  manufoctured  for  Millar  &  Son,  and 
some  of  them  stated  that  th^  were  patent- 
ed In  1877.  In  short  there  were  the  most 
unequivocal  admissions  on  the  part  of  the 
defendant  1^  bis  acts  and  representations, 
that  the  spout  manufactured  1^  the  firm 
was  the  spout  covered  by  tiie  patent  of  1877. 
The  reterence  to  a  Canadian  latent,  contain- 
ed In  the  evidence,  does  not  so  far  as  we 
can  pereetvB,  weaken  the  clear  Inference 
from  the  facts  alrave  stated,  that  the  spouts 
fumlBhed  to  Millar  &  Son  were  covered  by 
the  patent  <^  1877.  Even  If  the  fact  was 
doubtful,  the  conduct  of  the  defendant  pre- 
cludes him  from  now  claiming  that  In  manu 
facturbg  the  spouts,  the  firm  was  not  en- 
gaged In  the  business  contemplated  by  tjie 
partnership  agreement  or  tiiat  the  written 
contract  with  Millar  &  Son,  of  Janiuiry,  1887, 
did  not  relate  to  spouts  covered  by  patent 
No.  189,330. 

It  is  Insisted,  however,  in  b^alf  of  the  de- 
f«idant  that  assuming  that  the  spouts  were 
covered  by  that  patent  nevertheless  the 
plaintiff  acquired  no  Interest  therein,  be- 
cause the  agreemmt  for  the  trausfw  to  him 
ot  an  Interest  in  the  patent  was  oral,  and  un- 
der section  4808  of  the  Revised  Statutes  of 


Digitized  by  Google 


852 


45  XOBTHEASTEBN  REPORTBB. 


(N.Y. 


the  United  States,  which  provides  that  "ev- 
ery patent  or  any  Interest  therein  shall  be  as- 
signable In  law  by  an  InstmmeDt  in  writ- 
ing," Is,  in  substance,  a  declaration  that  no 
Interest  In  a  patent  can  be  acquired  In  any 
other  way.  It  is  to  be  obserTed  that  the  seu- 
tloD  speaks  of  the  method  of  ronTeylng  le- 
gal interests  In  patents.  It  declares  that  pat- 
ents and  Interests  therein  shall  be  "assign- 
able In  law"  by  an  Instrument  in  writing.  It 
does  not  In  terms  preclude  the  acquisition  of 
equitable  interests  In  patents  under  oral  con- 
tracts. Indeed,  it  seems  to  be  well  settled 
that  oral  agreements  for  the  sale  of  patents 
may  be  enforced  in  equity  in  the  same  man- 
ner and  under  the  same  conditions  as  oral 
agreements  relating  to  any  other  species  of 
personal  proper^  or  Intangible  rights.  Burr 
T.  De  La  VIrgne,  102  N.  Y.  416,  7  N.  E.  366; 
Somerby  t.  Buntln,  118  Mass.  270;  Searle  t. 
HIU.  73  Iowa,  367.  36  N.  W.  490;  Walk.  Fat. 
(  274.  We  think  the  drcnmstonces  disclos- 
ed made  a  case  for  the  enforcemrait  in  equi- 
ty of  the  oral  contract  of  assignment.  The 
parties,  on  the  faith  of  the  agreement,  en- 
tered Into  and  conducted  the  partnership  for 
many  years,  without  any  question  being 
raised  as  to  Ite  validly.  It  would  be  manl- 
festly  Inequitable  to  permit  the  defendant 
to  deprive  the  plaintiff  of  the  ben^t  of  the 
agreement  at  this  late  day. 

The  referee,  reposing  upon  the  rule  th.at 
the  burden  of  showing  poymrat  of  the  pur- 
chase price  of  the  half  Interest  In  the  patent 
rested  upon  the  plaintiff,  found  that  the  fact 
was  not  ratabllsbed,  the  plaintiff  testli^lng 
one  way,  and  the  defendant  the  oUier.  The 
def«kdant  admitted  the  existence  of  the  oral 
contract  to  assign,  and  that  he  had  never  de- 
manded payment.  Bat  the  parties  acted  up- 
on the  assumptltm  ttiat  plaintiff  was  a  half 
owner  of  the  patent  The  judgment  provides 
for  a  credit  to  the  defendant  of  the  purchase 
money  and  Interest  on  the  accounting,  and 
this,  we  think,  was  all  to  which  the  defend- 
ant was  in  equity  entitled.  The  fact  of  non- 
payment, under  the  circumstances,  ought  not 
to  defeat  the  right  to  equitable  r^ef.  The 
conclusion  (tf  the  referee,  that  the  plaintiff 
was  entitled  to  an  account  of  the  partner- 
ship tranwctions  from  and  including  the 
year  1888,  and  of  all  dealings  of  the  defend- 
ant under  the  contract  with  Millar  &  Son, 
of  January,  1887,  or  under  any  contract  In  his 
own  name  In  contravration  thereof  or  substi- 
tution therefor,  legitimately  followed  from 
the  facta  found.  The  contract  of  January, 
1878,  was  valuable,  and  was  an  asset  of  the 
partnership.  The  relation  between  partners 
is  fiduciary,  and  the  strictest  good  faith  is 
required  In  their  dealings  with  each  otlier. 
or  with  the  partnership  Interests.  "All  the 
partnership  property"  says  Judge  Story  (Sto- 
ry, Partn.  |  174),  "and  partnership  contracts, 
^ould  be  managed  for  the  equal  benefit  of 
all  partners,  according  to  their  respective 
shares  and  interests  therein.  If,  thwefore, 
any  one  partner  should  stipulate  clandestine- 


ly for  any  private  advantage  or  benefit  to 
himself,  to  the  disadvantage  or  In  fraud  of 
his  partners,  he  will,  in  equity,  be  compelled 
to  divide  such  gains  with  them."  See,  also, 
2  Een^  Comm.  61.  We  find  no  error  in  the 
record,  and  tbe  Jadgment  should  therefore 
be  affirmed.  AH  concur.  Judgment  affirmed. 


(151  N.  T.  386) 

PEOPLE  ez  rel.  GORING  v.  PRESIDBNT. 
ETC.,  OP  VILIiAGE  OF  WAPPING- 
EBS  FAIiLS. 

(Goort  of  Appeals  of  New  York.   Jan.  19, 

1897.) 

HaKDAHDS— FSREMPTORT  WltlT— DaMAOBS— ELBC- 
TlOU  —  Waivbr. 

1.  Though  Code  Civ.  Froc  H  2082,  2088,  con- 
template tne  iBBuinR  of  an  alternative  writ  of 

mandamua  in  the  first  instance,  and  due  pro- 
ceedingB  thereunder,  which  result  In  an  order 
for  the  peremptory  writ,  their  provisiona  for 
having  me  relators  damages  assessed  in  the 
pending  proceeding  apply  also  where  the  per- 
emptory writ  has  Dcen  granted  in  the  first  in- 
stance. 37  N.  Y.  Supp.  1148,  rereraed. 

2.  Where  a  relator,  at  the  time  of  the  entry 
of  a  final  order,  was  entitled  to  have  his  dam- 
ages asaesaed  in  the  proceeding  as  authorized 
by  Code  CIt.  Froc.  8  2(W8,  If  he  had  so  elected, 
a  BulMieguent  stipulation  of  the  parties,  on 
which  an  order  was  entered  appointing  a  referee 
to  take  proof  to  enable  the  court  to  assess  the 
damages  of  the  relator,  was  a  waiver  of  the 
relator's  failure  to  exercise  his  election  in  due 
season. 

Appeal  from  supreme  court,  general  term. 
Second  d^>artment 

Application  by  Edward  M.  Ooiing  for  a 
writ  of  mandamus  to  compel  tbe  president 
and  truBteM  at  the  village  of  Wapplngers 
Falls  to  recognize  relator  as  police  justice 
of  said  dty.  Tbe  application  was  granted 
(30  N.  Y.  Supp.  265;  31  N.  Y.  Supp.  758; 
39  N.  E.  641),  and  relattn-  now  moves  for  an 
assessmuit  of  damages  against  defendants. 
From  the  affirmance  of  an  order  (37  N.  Y. 
Supp.  114S)  denying  the  relator's  motiim  (35 
N.  Y.  Supp.  213),  relator  appeals.  Reversed. 

Benuird  J.  Tinney.  for  appelant  Fred- 
eric Barnard,  for  respondents. 

BAHTLETT,  J.  The  relator  was  elected  a 
police  justice  at  the  viUage  election  held  in 
Wapplngers  Falls  on  the  third  Tuesday  of 
March,  1894.  The  trustees  of  the  village  re- 
fused to  recognize  the  relator,  whereupon  he 
applied  for  a  p»emptory  writ  of  mandamus 
to  compel  them  to  act  in  tbe  premises  as 
required  by  law.  The  fecial  term  granted 
the  writ,  and  this  court  affirmed  the  order  of 
the  general  term,  which  slightly  modified  and 
affirmed  the  original  order.  144  N.  Y.  016, 
39  N.  E.  641.  The  relator  noticed  a  motion 
tor  April  19,  1896,  on  the  remittitur  of  this 
court,  for  tbe  usual  order  In  the  court  below, 
and  also  that  he  would  require  his  dam- 
ages to  be  assessed  herein.  On  the  retom 
day  of  this  motion  the  attwneys  for  the  re- 
spective parties  entered  Into  a  writtoi  stip-^ 
ulation,  upon  which  an  order  was  entered* 
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appointing  a  referee  to  take  proirf  for  the 
purpose  of  enabling  the  court  to  assess  the 
damnges  of  the  relator.  The  referee  was 
directed  to  return  the  testimony,  and  up(m 
the  fllmg  of  hla  report  the  motion  on  the  re- 
mittitur was  to  be  brought  to  hearing  on  a 
three-days  notice.  The  relator  took  his 
proofs,  the  motion  was  brought  on  for  final 
hearing  at  special  term  August  9,  1895,  ami 
the  court  refused  to  consider  the  question  of 
damages  on  the  proofs,  for  the  reason  that, 
as  a  peremptoiy  writ  of  mandamus  was 
granted  in  the  first  Instance,  there  was  no 
"final  order,"  as  defined  by  the  Code  of  Civil 
Procedure  (section  2082),  and  that  no  cause 
of  action  to  recover  damages  for  a  false 
return  existed  (section  2088)  which  permitted 
relator  to  elect  to  have  his  damages  awarded 
to  him  in  this  proceeding.  It  was  also  held 
that.  If  the  order  of  the  special  term  grant- 
ing the  peremptory  writ  could  be  deemed 
a  "final  order,"  It  was  too  late  to  assess  the 
damages  In  this  proceeding,  as  the  relator 
should  have  indicated  his  election  to  have 
this  done  upon  the  making  and  entry  ot  that 
order. 

It  is  true  that  the  sections  of  the  Code  of 
civil  Procedure  referred  to  (sections  2082, 
2088)  contemplate  the  Issuing  of  an  alternative 
writ  of  mandamus  in  the  first  Instance,- and 
due  proceedings  thereunder,  which  result  in 
an  order  for  the  peremptory  writ;  but  It 
would  be  a  narrow  and  imreasonable  con- 
struction of  these  provisions  to  hold  that  the 
order  granting  the  peremptory  writ,  after  a 
litigation  in  the  nature  of  an  action,  under 
section  2082,  carries  with  it  greater  advan- 
tages or  rights  than  a  similar  order  entered 
upon  motion.  It  Is  the  evident  Intent  of  the 
legislature  that  a  relator  who  has  secured 
his  final  ordw  for  the  peremptory  writ  ought 
not  to  be  driven  to  his  action  for 'damages, 
and  subjected  to  the  delays  incident  to  a 
second  litigation;  but,  if  he  so  elects,  the 
court  must  awatd  him  his  damages  In  the 
p.iadlng  proceeding.  The  relator,  under  this 
construction  of  section  2088,  was  entitled, 
had  he  so  elected  at  the  time  he  entered  his 
final  order,  at  special  term,  for  the  peremi>- 
tory  writ  on  the  2d  day  of  June,  18!>4,  to  an 
award  of  bis  damages  against  the  defendants. 
It  Is  admitted  that  the  relator  failed  to  avail 
himself  of  this  provision  In  his  favor,  and 
did  not  seek  to  exercise  his  right  of  election 
until  he  moved  for  an  order  on  the  remittitur 
of  this  court. 

We  would  be  Inclined  to  agree  with  the 
learned  court  below  that  it  was  then  too  late 
for  the  relator  to  Insist  upon  an  assessment 
of  his  damages  In  this  proceeding,  and  that 
he  should  resort  to  his  action,  were  it  not 
for  the  stipulation,  already  referred  to,  which 
permitted  the  taking  of  proofs  as  to  damages. 
The  supreme  court  did  not  refer  to  this  stip- 
ulation, and  evidently  failed  to  consider  it. 
or  give  it  any  weight.  The  relator,  relying 
upon  the  stipulation,  postponed  the  hearing 
of  his  motion  upon  the  remittitur  of  this  court 


for  nearly  four  months,  and  In  the  Interval 
Incurred  the  expense  of  taking  his  proofs 
as  to  damages.  We  think  this  stipulation 
and  the  action  thereon,  must  be  regarded  as 
a  waiver  on  the  part  of  defendants  of  any 
right  to  object  to  the  relator's  failure  to  . 
elect  In  due  season  to  have  his  damages 
awarded  In  this  proceeding.  We  agree  with 
the  counsel  for  the  defendants  that  the  stip- 
ulation ought  not  to  be  construed  as  an  ad- 
mission of  the  existence  of  a  valid  claim  tor 
damages.  It  Is,  however,  an  admission  that 
the  relator  Is  entitled  to  have  his  damages. 
If  any  exist;  assessed  and  awarded  In  this 
proceeding;  and  it  Is  the  duty  of  the  special 
term  to  consider  the  proofs  submitted. 

The  question  as  to  the  proper  items  ccMistl- 
tutlng  the  damages  which  r^tor  Is  entitled 
to  recover  in  this  proceeding,  although  dis- 
cussed in  the  briefs,  Is  not  before  us  on  this 
appeal.  The  order  appealed  from  should  be 
reversed,  with  costs,  and  this  proceeding  re> 
mitted  to  the  special  term  to  assess  and 
award  to  the  relator  such  damages.  If  any, 
as  his  proofs  may  warrant  All  ctnicur.  Or- 
dered accwdlngly. 


(151  N.  Y.  473) 
FLANDREAU  v.  ELSWORTH. 

(Court  of  Appeals  of  New  York.    Jan.  19, 
1807.) 

WBA.BFAOB  —  RiOBT  TO  CoiXBOT  —  COXBTRCOTIOir 
OF  Statute— E VI DBNCE— Trial. 

1.  The  fact  that  the  lessee  of  the  right  to  col- 
lect wharfage  on  a  bulkhead  from  the  city  of 
New  York  compelled  the  dock  commissioners  of 
the  citTt  by  mandamua,  to  remove  certain  barges 
moored  to  such  bulkhead,  and  to-  place  him  in 
possession,  does  not  estop  him  to  collect  wharf- 
age from  such  bai^ea  to  the  time  of  their  remov- 
al, wharfage  being  a  charge  fixed  by  statute, 
and  the  right  to  collect  it  a  f  raacfaise. 

2.  Consm.  Act,  i  708,  authorizing  the  collec- 
tion of  wharfage  by  the  city  of  New  York  at 
certain  rates,  based  on  the  tounase  of  register- 
ed vessels,  ''and  from  every  vessel  or  fioating 
structure  other  than  those  above  named,  or  used 
for  transportation  of  freight  or  passengers,"  Is 
to  be  construed  as  though  the  paragraph  quoted 
read,  "and  from  every  vessel  or  fioating  struc- 
ture, other  than  those  above  named,  or  other 
than  those  used  for  transportation  of  freight  or 
passengers;"  and,  under  such  provision,  an 
oyster  barge,  kept  moored  to  a  dock  for  use,  is 
a  floating  structure,  subject  to  wharfage.  29 
N.  Y.  Supp.  694,  affirmed. 

3.  Where  the  charge  for  wharfage  is  based  on 
tonnage,  it  is  competent  to  prove  the  tonnage  of 
a  barge,  not  mtitled  to  re^try,  by  expert  tes- 
timoiij. 

4.  Where  the  character  and  atrncture  of  a 
bnrtrp  were  not  In  dispute,  the  question  of 
whether  it  was  subject  to  wharfage  under  the 
statute  was  one  for  the  court. 

5.  A  party  asking  to  have  questions  of  fact 
arising  on  the  evidence  auhmitted  to  the  jury 
must  state  in  his  motion  the  particular  qnes- 
tions  be  desires  submitted  to  render  Iiis  excep- 
tions to  the  ruling  denyiog  the  motion  of  any 
avail. 

Gray,  O'Brien,  and  Haight,  JJ.,  dissenting. 

Appeal  from  superior  cooirt  of  New  Yoik 
City,  general  term. 

Action  by  Frank  Fiandreau  against  Philip 
Elsworth  to  collect  wharfage.  A  Judgment  of 
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the  trial  term  in  favor  cC  plaii^  was  af- 
firmed by  the  general  tenn  ^9  N.  Y.  Sapp. 
604),  and  defendant  appeals.  Aflbmed. 

David  McClore^  tot  appeUant  Edmund 
L/uls  Mooney,  for  respondent 

BABTLBTT,  J.  This  action  was  bronglit 
to  recover  wharfage.  The  plaintiff  was  the 
lessee  or  assignee  of  the  dty  of  New  York 
of  the  right  to  collect  wharfage  on  SOO  feet 
of  bolkhead  northei^  to  the  approach  of 
Pier  New  47,  North  river,  for  the  term  of 
two  Tears  from  the  1st  day  of  May,  1890,  at 
the  annual  rental  of  $10,250.  This  Instru- 
ment of  transfer  assigned  "all  and  singular 
of  the  wharfage  which  may  arise,  accrue,  or 
become  dne  tax  the  use  and  occupation.  In 
the  manner  and  at  the  rates  prescribed  by 
law/*  of  the  bulkhead  in  question.  The  de- 
fendant kept  moored  to  a  portion  of  the  bulk- 
head a  floating  structure,  known  as  an  "oyster 
barge,"  from  the  Ist  di^  of  May,  1890,  until 
the  SUi  day  of  November,  1890.  This  action 
Is  brought  to  recover  wharfage  accruing  dmv 
Ing  that  period,  at  the  rate  prescribed  by 
sectlDn  798  of  the  conat^datlon  act  (Iaws 
1882,  c.  410).  The  facts  In  this  case  are 
practically  undisputed,  and  the  defense  rests 
mainly  upon  the  contention  that  section  796 
of  the  consolidation  act  does  not  apply  to 
the  d^endant's  floating  structure  known  as 
an  "oystra'  barge,"  and  that,  consequently, 
there  is  no  provision  of  law  which  authorizes 
plaintiff  to  collect  wharfage  of  defendant 

The  defendant  in  his  motkin  to  dlEanlsa  the 
complaint  claimed  that  the  plaintiff,  haying 
ooiupelled  the  commissioners  of  docks  of  the 
dty  of  New  York,  by  mandamus,  to  put  him 
in  possession  of  the  bulkhead  leased  of  the 
city  of  New  York,  for  the  purpose  of  collect- 
ing wharfage,  is  precluded  from  bringing  thta 
action.  This  point  may  as  well  be  disposed 
of  before  considering  the  important  question 
In  the  case.  It  seems  that  there  were  some 
14  floating  structures  known  as  "oyster 
barges,"  Including  the  one  owned  by  defend- 
ant which  were  moored  to  the  bulkhead  In 
question  on  and  aftw  the  let  day  of  Hay, 
1S90,  under  arrangement  with  a  previous 
lessee  or  assignee  of  the  right  to  collect 
wharfage,  wtiose  lease  expired  May  1,  1890. 
The  plaintiff,  In  this  emergency,  obtained  a 
writ  of  peremptory  mandamus  commanding 
the  commissioners  of  docks  of  the  city  of 
New  Yotk  to  prevent  the  permanent  occu- 
pancy of  the  bulkhead  by  such  floating  struc- 
tures, and  to  place  him  In  actual  control,  so 
that  he  might  collect  wharfage.  This  was 
finally  accomplished  on  the  8th  of  Kovember, 
1890,  and  the  defendant  is  sued  for  wharfage 
from  May  1,  1890,  to  that  date.  The  defend- 
ant over  plaintiff's  objection  and  exception, 
put  Id  evidence  the  petition,  order  to  show 
cause,  and  peremptory  wi'it  of  mandamus 
In  the  proceeding  referred  to,  and  proved  by 
defendant  that  he  r^noved  his  floating  struc- 
ture after  written  notice  from  the  dock  com- 


missioners that  the  mandamus  bi^  Issued, 
and  requiring  him  to  racate  within  five  days. 
The  defendant's  contention  is  that  as  the 
plaintiff  had  secured  the  removal  of  these 
floathig  stmctures  on  the  ground  tliat  they 
unlawfully  prevented,  permanently,  the  use 
of  the  bulkhead  for  all  purposes  of  navigation 
or  CMnmerce,  it  estops  him  tmn  collecting 
wharfage  during  the  time  defendant  held 
over  and  occupied  a  portion  of  the  bulk- 
head after  May  1, 1880.  The  mandamus  pro- 
ceeding worked  no  sncb  result  even  if  de- 
f^dant  was  In  a  position  to  Invoke  it  The 
right  to  collect  wharfage  rests  upon  the 
statute.  It  is  a  franchise  dependent  upon  a 
grant  from  the  sovereign  power.  In  Walsh 
V.  Dock  Co.,  77  N.  Y.  448,  452,  this  court  said 
< Judge  Andrews  writing  the  opinioiO:  "The 
riigfat  to  collect  wharfage  is  a  franchise,  and 
depends  upon  a  grant  by  the  sovereign  pow- 
er. Wlswall  V.  Hall,  3  Paige,  313;  Houck, 
Rivers,  S|  283,  284.  It  is  given  as  a  compen- 
sation to  persons  who,  under  the  authority 
of  law,  have  constructed  pleis  and  wharfs, 
and  to  remunerate  them  for  the  outlay  made 
for  the  convenience  and  safety  of  vessels, 
and  the  benefit  conferred  thereby  upon  com- 
merce and  navigation.  Ex  parte  Easton,  ^ 
U.  S.  73;  Mayor,  etc,  v.  Trowbridge,  5  Hill, 
T4.*"  The  statute  provides  that  every  ves- 
sel that  uses  or  makes  fast  to  any  pier,  wharf, 
or  bulkhead  within  the  city  shall  pay  wharf- 
age at  a  given  rate  per  day,  calculated  upon 
tons  burden,  and  certain  fioating  structures 
double  that  rate.  Consolidation  Act  i  786. 
It  was  competent  for  the  plaintiff  to  compel 
the  city  of  New  York  to  place  him  in  posses- 
sion of  the  bulkhead,  and  there  was  nothing 
In  the  nature  of  that  proceeding  which  pre- 
vented wharfage  accruing  under  the  statute 
against  defendant's  floating  structure. 

We  have  deemed  it  better  to  consider  this 
point  on  the  merits,  although  It  was  a  com- 
plete ansvrer  to  the  competency  of  the  man- 
damus record  that  defendant  was  not  a  party 
to  that  proceeding;  also,  that  the  claimed 
eviction  was  not  set  up  In  the  answer.  No 
contract  relation  was  proved  between  plaintiff 
and  defendant,  either  Kspress  or  Implied,  and 
the  plaintiff  seeks  the  enforcement  of  a  pure- 
ly statutory  right,  founded  upon  public  policy, 
designed  to  benefit  commerce  and  DaTlgaticMi. 
The  plaintiff,  under  the  peculiar  circumstan- 
ces of  this  case,  had  no  action  at  law  for  dam- 
ages, as  defendant  had  violated  no  contract 
as  none  existed,  and  plaintiff's  statutory  rem- 
edy was  complete  if  it  be  determined  that 
the  statute  authorizing  the  collection  of 
wharfage  applies  to  tbe  floating  structure  of 
the  defendant. 

This  brings  us  to  the  consideration  of  the 
important  question  In  this  case,— whether  the 
consolidation  act  (section  798)  applies  to  tbe 
defendant's  barge.  The  complaint  alleges 
that  the  defendant  moored  and  kept  moored 
to  the  bulkhead  a  certain  floating  structure, 
known  as  au  "oyster  barge."  The  answer 
states,  in  substance,  among  other  avermenia. 
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that  for  a  number  of  years  prior  to  May  1, 
1890,  the  place  at  which  the  barge  of  this  de- 
fendant was  moored  was  used  exclusively 
for  the  purpose  of  the  oyster  business,  and 
that  other  barges  of  a  similar  character  were 
moored  to  the  bulkhead.  There  Is  no  conflict 
of  evidence  aa  to  the  character  of  this  barge, 
end  the  purposes  for  which  it  was  used. 
The  hull  was  74  feet  long,  17  feet  wide, 
calked,  and  rose  and  fell  with  the  tide.  On 
this  bull  was  constructed  a  structure  of  two 
stories,  the  width  of  the  bull  and  6  feet  short- 
er, with  a  Sat  roof.  These  stories  were  7  or 
8  feet  high.  The  manner  in  which  she  was 
moored  to  the  dock  showed  her  to  be  a  float- 
ing structure.  She  was  boarded  by  a  gong 
plank  or  platform  working  on  a  hinge,  and 
the  boom  was  In  some  sort  of  an  adjustable 
joint  or  socket.  The  defendant's  barge,  and 
others  of  a  similar  character,  were  moored 
endwise  to  the  bulkhead.  These  barges  were 
used  tn  conducting  the  oyster  business,  the 
boatmen  who  brongbt  oysters  to  tbe  city  sell- 
ing them  to  tbe  owners  of  these  floating 
Btrnctores,  and  discharging  their  cargoes  on 
board.  It  is  admitted  that  defendant's  barge 
was  not  technically  a  vessel,  as  described  in 
tbe  first  portion  of  tbe  section  we  are  about 
to  consider;  nor  was  she  entitled  to  a  regis- 
tered tonnage  under  the  statutes  of  the  Unit- 
ed States  for  the  regulation  of  commerce  and 
navigation.  It  Is  admitted  this  barge  was 
nothing  like  a  ship;  had  uo>  means  of  propul- 
sion, rudder,  sails,  mast,  or  deck.  It  Is  un- 
disputed that  she  was  a  floating  structure, 
and  was  capable  of  being  towed  from  one 
point  to  another,  although  it  Is  not  claimed 
sbe  was  calculated  to  encounter  rough  water 
In  safety,  or  transport  freight  or  passengers 
as  a  regular  business. 

Section  798  of  the  consolidation  act,  so  far 
as  material,  reads  as  follows,  viz.:  *'It  shall 
be  lawful  to  charge  and  receive  within  the 
city  of  New  York  wharfage  and  dockage  at 
the  following  rates,  namely:  From  every 
vessel  that  uses  or  makes  fast  to  any  pier, 
wharf,  or  bulkhead  within  said  city,  *  *  * 
for  every  day,  ot  part  of  day,  •  •  •  as 
follows:  From  every  vessel  of  two  hundred 
tons  burden  and  under,  two  cents  per  ton, 
•  *  •  and  from  every  vessel  or  floating 
structure,  other  than  those  above  named,  or 
used  for  transportation  of  freight  or  passen- 
gers, double  the  first  above  rates,  except  that 
floating  grain  elevators  shall  pay  one-half 
the  first  above  rates."  The  stress  of  this 
case  Is  upon  tbe  construction  to  be  given  the 
words  "vessel  or  floating  structure,  other 
than  those  above  named,  or  used  for  trans- 
portation of  freight  or  passengers."  This 
matt»  of  construcUon  ttas  been  elaborately 
and  learnedly  argued  by  counsel  oa  both 
Bldra  of  the  case,  but  it  Is  Impossible  within 
the  limits  of  an  opinion  to  comment  in  detail 
upon  the  various  points  discussed.  It  must 
be  admitted  that  tbe  sentence  under  con- 
struction Is  Imperfect,  and  to  some  extent 
ambiguous.   The  counsel  for  tbe  defendant 


reaches  the  conclusion  that  this  sentence 
should  be  read  in  one  of  the  following  ways, 
viz.:  "Every  vessel  or  floating  structure  oth- 
er than  those  above  named,  and  used  for  tbe 
transportation  of  freight  and  passengers;" 
or  by  omitting  the  word  "and"  before  the 
word  "used,"  which  comes  to  the  same  result. 
It  will  be  observed  that  In  either  case  the 
defendant's  counsel  docs  away  with  tbe 
word  "or"  before  the  word  "used"  In  the 
statute  as  It  stands,  it  being  his  contention 
that  tbe  legislature  was  only  dealing  with 
floating  structures  used  for  the  transporta- 
tion of  freight  or  passengers.  We  are  una- 
ble to  adopt  this  construction  of  the  statute, 
and  are  of  oplmon  the  sentence  presents  the 
case  of  an  evident  ellipsis  or  omission,  which 
must  be  supplied,  taking  into  consideration 
the  circumstances  under  which  the  statute 
was  framed,  and  the'  situation  with  which 
the  legislature  had  to  deal.  The  section  had 
already  dealt  with  vessels  employed  In  com- 
merce and  navigation,  engaged  In  the  trans- 
portation of  freight  or  passengers,  and  enti- 
tled to  a  tonnage  register,  and  It  then  ob- 
viously sought  to  include  vessels  or  fioating 
structures  not  used  for  the  transportation  of 
freight  or  passengers.  The  proper  reading 
of  the  sentence  Is  as  follows,  viz.:  "And 
every  vessel  or  floating  structure,  other  than 
those  above  named,  or  other  than  those  used 
for  transportation  of  freight  or  passei^ra, 
double  the  first  above  rates."  We  Interpo- 
late the  words  "other  than  those"  Immediate- 
ly before  the  word  "used."  The  legislatura, 
clearly,  did  not  Intend  to  Impose  double  rates 
of  wharfage  on  vessels  engaged  in  the  trans- 
portation of  freight  or  passengers,  but  fioat- 
ing structures  permanently  moored  to  a  pier 
or  bulkhead  might  well  be  compelled  to  pay 
double  rates.  This  construction  is  In  accord 
with  public  policy,  as  tbe  law  favors  com- 
merce and  navigation.  In  May,  1891,  and 
after  the  plaintiff's  mandamus  proceedings 
against  the  city  of  New  York,  the  legislature 
amended  section  799  of  the  consolidation  act, 
which  deals  with  vessels  In  tbe  clam  and 
oyster  trade,  as  follows,  viz.:  "The  depart- 
ment of  docks  may  grant  permits  for  vessels 
or  floating  structures  engaged  In  the  oyster 
business  and  used  for  the  receipt,  prepara- 
tion and  vending  of  oysters  and  other  shell- 
fish to  remain  continuously  moored  to  any  of 
the  docks,  piers  and  bulkheads  within  tbe 
city  and  county  of  New  York  not  otherwise 
specially  appropriated  by  law  to  the  sole  use 
of  other  kinds  of  commerce,  upon  such  terms 
as  to  wharfage  and  otherwise,  and  subject  to 
such  regulations  as  said  department  may 
prescribe."  This  statute  is  significant,  both 
in  the  language  employed  and  its  general  im- 
port, when  taken  in  connection  with  the  sec< 
tion  we  are  now  considering. 

It  Is  further  insisted  on  behalf  of  the  de- 
fendant that  it  was  improper  for  plalntiCt  to 
prove  by  an  expert  the  tonnage  of  the  hull 
of  defendant's  oyster  barge.  As  this  floating 
structure  was  to  pay  double  the  wharfage 
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rates  of  vessels  engaged  In  the  transporta- 
tion of  freight  or  passengers,  based  on  tons 
burden,  and  as  It  was  not  entitled  to  a  regis- 
tered tonnage  under  the  United  States  stat* 
utea,  the  mode  of  proo*  adopted  was  proper- 
and  necessary.  The  expert  sworn  was  shown 
to  be  thoroughly  competent  to  testify  In  tbe 
premiseB. 

There  was  no  question  for  the  jury  In  this 
case.  The  learned  counsel  for  the  defend- 
ant Insists  that  the  nature  of  the  craft  this 
floating  structure  was,  and  whether  it  came 
within  the  terms  of  the  statute,  was  a  ques- 
tion of  fact.  The  character  of  the  floating 
structure  was  not  disputed,  and  It  was  a 
question  of  law,  upon  undisputed  facts, 
whether  it  was  within  the  provisions  of  the 
statute  as  to  the  collection  of  wharfage.  It 
Is  further  Insisted  that  the  question  should 
have  been  submitted  to  the  Jury  whether  any 
actual  measurement  had  ever  been  made  by 
plalntlfTfi  expert  witness  of  the  hull  of  this 
oyster  barge.  The  fact  of  such  measure- 
ment rests  upon  uncontradicted  evldenca  If 
this  were  not  so,  however,  the  defendant  Is 
In  no  position  to  urge  that  It  was  error  not  to 
have  submitted  the  question  to  the  Jury.  At 
tbe  close  of  the  evidence,  the  defendant  ask- 
ed for  a  directed  verdict  In  his  favor;  and, 
after  the  motion  was  denied,  be  asked  to  go 
to  the  Jury  upon  tbe  questions  of  fact  arising 
on  the  evidence  in  the  case,  which  motion 
was  also  denied.  The  failure  to  state  any 
particular  question  of  fact  he  desired  sub- 
mitted to  the  Jury  renders  his  exception  to 
thla  mllng  of  no  avail.  Mayer  v.  Dean,  115 
N.  Y.  559,  22  N.  B.  261;  Mulier  v.  McKesson, 
73  N.  T.  196;  O'NeUl  v.  James,  43  N.  Y.  93. 
After  these  motions  on  behalf  of  the  defend- 
ant were  made  and  denied,  the  plalntlfTs 
counsel  asked  the  court  to  direct  a  verdict  In 
plaintiff's  favor  for  a  certain  sum  and  Inter- 
est, which  w&a  granted.  The  defendant  did 
not  except  to  tjila  ruling,  but  moved  to  set 
aside  the  verdict,  and  for  a  new  trial,  upon 
all  the  grounds  specified  In  the  Code.  Tbis 
motion  was  denied,  and  exception  taken. 
'The  Judgment  and  order  appealed  from 
should  be  affirmed,  with  costs.  All  concur, 
except  GRAY,  CBRIBN,  and  HAIGHT,  JJ., 
dissenting.  Judgment  and  order  affirmed. 
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BIERMAN  et  ol.  v.  CITY  MILLS  CO. 

(Court  of  Appeals  of  New  York.    Jan.  19, 

1897.) 

Sals  — Impued  Wakkantt  bt  MixOFAornRiR — 

LaTKMT  DEFECTS. 

1.  Where  the  seller  of  an  article  to  be  deliv- 
ered IB  the  manufacturer,  and  knows  the  use  to 
be  mnde  of  it  by  the  purchnaer,  there  is  an  im- 

Slied  warranty  that  it  will  be  free  from  latent 
efects  arising  in  the  process  of  maDufacturc,  and 
that  it  will  be  merchantable,  and  reasonably  fit 
for  the  purpose  for  which  it  is  bought.  30  N. 
Y.  Supp.  929,  reversed. 

2.  When  a  defect  in  the  article  is  not  discov- 
erable on  inspectioD,  or  by  ordinary  tests,  such 
warranty  continues  after  delivery  and  accept- 
ance by  the  buyer. 


Appeal  from  common  pleas  of  New  York 
city  and  county,  general  term. 

Action  by  Isaac  Blerman  and  others  against 
the  City  Mills  Company  for  breach  of  war- 
ranty on  a  sale  of  goods.  A  Judgment  for  de- 
fendant on  a  verdict  directed  by  the  trial 
term  was  affirmed  by  tbe  general  term  (30  N. 
Y.  Snpp.  029),  and  plahitlffs  app^  Revers- 
ed. 

Sol.  Kohn,  for  appeUants.  Edward  Wa- 
man,  for  respondent 

GRAY,  J.  The  pUintUb  brought  tliis  ac- 
tion to  recover  damages  of  the  defendant  for 
a  breach  of  warranty  In  tbe  sale  of  fdt  cloths; 
and,  as  there  was  no  written  contract  at  ttie 
time,  it  Is  esBoitial  to  know  the  facts  and  cir- 
cumstance under  which  the  sales  were  made. 
Tbe  plaintiffs  were  engaged  In  business  in 
the  dty  of  New  Yoife,  as  manufacturers  of 
clothing,  ^e  defendant,  a  Massachusetts 
corporation,  was  engaged  In  the  business  of 
the  manufacture  and  sale  of  felt  goods.  The 
plaintiffs  alleged  that  the  defendant,  through 
Its  lawfully  authorized  agent,  had  represented 
to  them  that  It  manufactured  a  certain  kind 
of  cloths,  fit  for  th^  use  in  the  manufacture 
of  coats,  and  had  reqoeeted  them  to  purchase 
some.  O^ey  further  alleged  that,  relying  on 
the  representation,  they  had  purchased  such 
cloths,  and  had  manufactured  them  into 
clothing;  that  they  subsequently  discovered 
that  the  cloths  w^  "damaged,  of  an  Inferior 
quality,  rotten,  and  unfit  for  any  purpose 
whatever";  and  that  the  'defendant  had  con- 
cealed the  defects  from  the  plaintiffs.  They 
alleged  that  the  defect  was  a  latent  one,  and 
not  discoverable  by  Inspection,  and  was  Indi- 
cated by  wear;  that  many  of  the  goods  sold 
by  the  plaintiffs  had  been  returned  to  them; 
and  that  they  had  on  hand  a  number  of  said 
coats,  which  tb^  had  been  unable  to  dispose 
of.  The  answer  denied  that  the  defendant 
had  made  any  representations  to  the  plain- 
tiffs, as  alleged,  and  denied  the  other  allega- 
tions of  the  complaint  respecting  the  cloths 
sold,  and  set  up  as  a  defense  that  the  gooda 
]>urcliased  by  the  plaintiffs  were  flrst-clasa  ar- 
ticles of  their  kind,  and  suitable  for  the  man- 
ufacture of  low-priced  coats.  Upon  the  trial 
of  the  Issues,  tbe  plaintiffs  gave  evidence  that 
they  had  ndt  purchased  felt  goods  to  be  man- 
ufactured Into  clothing,  until  they  made  the 
purchases  from  the  defendant,  which  occur- 
red In  the  spring  of  1890,  at  the  plalntiCb' 
place  of  business  In  New  York.  The  purcluute 
was  made  through  a  Mr,  Ntchols,  who  show- 
ed them  a  sample  of  the  cloth,  and  stated  that 
It  would  make  a  splendid  ulster,  that  It  wore 
like  buckskin,  and  that  he  had  an  ulster 
made  from  tbe  goods  which  be  had  worn  for 
two  years.  Upon  these  statements,  and  at 
the  price  of  a  dollar  a  yard,  the  plaintiffs  told 
him  that,  "If  he  could  warrant  the  goods," 
they  could  use  a  very  large  quantity.  Mr. 
Nichols  said  "he  would  warrant  it  to  wear," 
and  thereupon  plaintiffs  told  him  to  send  In 
a  l!ew  pieces  of  the  goods  to  be  made  19  Into 
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a  lot  of  Ulster  sam^M;  and  ordea  were  then 
and  snbsequmtly  stvra  for  cloths  to  be  made 
up  Into  ulsters  for  the  ta3X  tinde,  which  were 
filled  by  the  defendant.  FlalntUts  gave  erl- 
dence  that  they  entirely  relied  i^n  Mr.  Nich- 
ols* statementa  as  to  the  anallty  of  the  good% 
and  had  no  knowledge  regarding  the  wear  of 
the  cloth  when  manu&ctured  into  ulsters. 
Plaintiffs  proceeded  with  the  manufacture  of 
these  goods,  ttunn^  the  summer  months,  .to 
the  eztmt  of  1,328  ulsters,  of  which  they  boMl 
1,027  throughout  the  country.  Subsequent- 
ly, nlstem  were  returned  to  the  plaintiffs  In  ft 
damaged  condition,  with  holes  In  them,  or 
"bn^en,"  or  with  *tender  places"  In  tb«n. 
The  number  ot  coats  returned  In  a  damaged 
condition  was  200.  The  custom  of  the  plain- 
tiffs, when  goods  -were  received,  waa  to  ez- 
amhie  them  before  sending  than  out  to  be 
manuCactnied  Into  garments,  and  then,  when 
returned,  the  gaiments  won  again  thoroughly 
esamlned.  Witnesses  farolllar  with  felts  tea* 
tifled  as  to  how  they  were  made,  and  that, 
unless  made  with  sto^  or  fibers  sufficiently 
long  to  hold  the  short  stocks  or  fibers  to- 
gether, upon  exposure,  the  stocks  will  "cre^" 
or  draw  away  team  each  other.  They  teetl- 
fled,  upon  examining  the  ulsters  In  qQesUn^ 
that  the  greater  proportion  of  the  stocks  from 
which  they  were  made  had  been  short  stocks; 
that,  aft»  BxpoBoie,  where  the  felt  Is  not 
properly  worked,  the  short  stocks  draw  away 
from  the  kmg  sbx^;  and  that  the  breaks  In 
these  ulsters  were  attributable  to  that  cans& 
Ihete  was  also  testimony  by  a  dealer  in  tsAt 
good^  who  was  familiar  with  the  process  of 
manufacturing,  and  who  had  sold  felt  goods 
for  orercofttings,  that,  if  made  of  pxopw  ma- 
terials, they  would  wear  well,  and  that  the 
way  of  testing  felt  for  durability  and  quality 
was  only  by  actual  wear,  uidess  "you  try 
evesy  square  inch  oi  the  goods."  At  the 
conclusion  of  the  plaintiffs'  eTidnice,  they 
had  shown  that  the  fdt  cloths  which  the^ 
hod  purchased  of  the  defendant,  when  made 
up  into  these  orercoats  and  sold  to  cus- 
tomers, had  prored,  at  least  to  a  certain  ex- 
tent, to  be  80  defective  In  their  manufacture, 
and  w^  such  "tendei^*  goods,  that  holes,  or 
breaks,  appeared  In  the  garments;  that  200 
of  them  had  been  returned,  and  299  were 
left  unsold  and  were  of  no  value.  If  their 
evidence  is  to  be  believed,  these  defects  re- 
sulted from  Improper  processes  of  manufac- 
ture, and  were  only  discoverable  after  ex.- 
posnre  upon  b^ng  worn.  On  behalf  of  the  de- 
fendant there  was  evidence  to  the  effect  that 
Nichols,  had  never  been  in  Its  employ,  and, 
upon  his  examination,  he  donled  the  repre- 
sentations attributed  to  htm  by  the  plaintiffs. 
He  admitted  that  he  bad  said  that  this  felt 
doth  was  a  good  thing  fw  an  ovocoat,  and 
that  he  knew  it  was  to  be  used  for  that  pur- 
pose by  the  plaintiffs.  He  testified  that  be 
was  not  a  mannfoctnrer  of  felts,  and  that 
the  goods  he  sold  to  the  plalntUCe  were  to 
be  delivered  by  the  defendant  Th«e  was 
also  evidence  for  the  def^dan^  given  by  Its 


superintendent,  that  the  felt  delivered  was  a 
reasonably  merchantable  article  for  the  price, 
and  that  there  was  an  ordinal  and  easy  teat 
for  detecting  the  tenderness  of  the  material 
by  pulling  it  In  a  certain  way.  A  manufac- 
turer of  felts,  examined  for  the  defendant, 
testifled  ttiat  he  attributed  the  "creeping"  in 
the  goods  to  a  great  extent  to  the  rubber  lin- 
ings, which  the  plainUffis  had  added  to  the 
coats  In  manufacturing  them.  When  all  the 
evidence  was  In,  on  motion  of  the  defendant, 
a  verdict  was  directed  in  Its  favor;  and  the 
request  of  the  plalntifEs  for  leave  to  go  to  the 
Jury  upon  the  questl(His  of  fitct,  upon  the 
question  of  whether  there  was  an  express  or 
Implied  warranty,  and  upon  the  question  of 
the  damages,  wss  denied;  and  an  exception 
was  taken  to  that  denlsl  The  general  term 
affirmed  the  judgment  entered  at  the  trial 
torn,  and  we  are  required,  upon  this  appeal, 
as  the  main  question,  to  consider  the  correct- 
ness of  the  disposition  made  of  the  case  by 
the  trial  court 

Although  the  plaintiffs  failed  to  sustain 
their  allegation  that  the  defendant  had  made 
certain  r^resentatlons  to  them  respecting 
the  goods,  through  an  agent  authorized  to 
make  the  same,  and,  therefore,  failed  to  ee- 
tabUsh  an  egress  warranty  on  the  part  of 
the  defendant  their  complaint  contained  by 
a  liberal  construction  a  sufficient  cause  of 
action  for  the  recovery  of  damages  for  the 
Inmch  of  an  implied  warranty  that  the  felt 
goods  sold  were  fit  for  the  pliUntlffs'  busi- 
ness in  the  manufacture  of  overcoato,  and 
that  they  were  merchantable,  and  free  from 
any  remarkaMe  defect  The  plaintiffs  prov- 
ed no  custom  to  the  effect  that  such  sales 
were  usually  attended  with  a  warranty,  and, 
therefor^  in  the  absence  of  such  proctf,  and 
because  of  the  failure  to  show  any  express 
authorloBtion  by  the  defendant  to  Nichols 
to  sell,  it  eumot  be  s&ld  that  ai^  express 
warranty  accompanied  the  sale.  Nor  did  the 
ratification  of  Nichols*  act,  through  the  adop- 
tion of  the  sale  by  the  delivery  of  the  felts, 
bind  the  defenduit  to  make  good  his  war- 
ranty, or  oil  of  his  representations.  The 
rule  Is  well  settted  that  ratification  must  be 
with  full  knowl^ge  of  the  agent's  acts. 
Bvrai  if  Nichols  had  been  employed  to  sell 
the  goods,  unless  he  was  given  express  pow- 
er to  warrant,  he  could  not  give  a  warranty 
which  would  bind  his  principal,  unless  the 
sale  was  one  which  was  usually  accompanied 
with  warranty.  Smith  v.  Tracy,  30  N.  Y.  7a 
In  Wait  V.  Borne,  123  N.  Y.  D02.  25  N.  £. 
1053,  we  held  that  **the  idea  upon  which  is 
founded  the  right  to  warrant  on  the  part  of 
an  agent  to  sell  a  particular  article.  Is  tliat 
he  hu  been  clothed  with  power  to  make  all 
the  common  and  usual  contracts  necessary 
or  appropriate  to  accomplish  the  sale  of  the 
article  Intrusted  to  him.  And  If,  In  the  sale 
of  tliat  kind  or  class  of  goods  thus  confided 
to  him.  It  Is  usual  In  the  market  to  give  a 
warrant,  the  agent  may  give  tliat  warranty 
in  order  to  effect  a  sale,  and  the  law  pre- 
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Bumes  tbat  he  has  such  aathorlty.  If  tbe 
agent,  wltli  express  aothority  to  sell,  has  no 
actual  aathorll?  to  warrant,  no  authority 
can  be  Implied  where  the  property  Is  of  a 
description  not  nsually  sold  with  warranty." 
The  question  here,  howeTer,  is  one  of  a 
sale,  where  the  seller  was  the  manufacturer 
of  the  article  sold,  and,  the  contract  being 
executory  In  its  nature,  and  for  the  delivery 
of  something  of  a  particular  kind,  there  was 
the  implied  warranty,  or  promise,  that  the 
artlde  to  be  deUrered  should  be  merchant- 
able and  free  from  any  remarkable  defect. 
Mellor,  J.,  in  Jones  t.  Just,  L.  R.  3  Q.  B.  197, 
after  reviewing  dedalons  lUustratlve  of  when 
the  rule  of  caveat  emptor  does  or  does  not 
apply  la  sales,  stated,  as  one  of  the  results, 
aa  follows:  "Whejre  a  manufacturer  under- 
takes to  supply  goods,  manufactured  by  him- 
self, or  In  which  he  deajs,  but  which  the 
vendee  has  not  had  the  opportunity  of  In- 
specting, it  Is  an  implied  term  In  the  con- 
tract tbat  he  shall  supply  a  merchantable  ar- ' 
tide."  The  same  principle  was  laid  down  in 
Horrard  v.  Hoey,  23  Wend.  300,  and  in  Hoe 
T.  Sanborn,  21  N.  Y,  562,  with  respect  to  the 
obligation  of  a  seller,  under  an  executory 
contract  to  deliver  an  indetramlnate  thing 
of  a  particular  kind,  that  It  shall  be  free 
l^m  any  remarkaUe  defect  In  Bridge  Oo. 
V.  Hamilton,  110  U.  S.  108,  8  Sup.  Ot  637, 
after  a  review  of  the  leading  cases  bearing 
upon  the  point.  It  was  h^  that,  "when  the 
seller  la  the  makw  or  manntectnr^  of  the 
thing  sold,  the  fair  presumption  is  that  he 
understood  the  process  of  Its  manufacture, 
and  was  cognizant  of  any  latent  dtfects 
caused  by  such  procesa,  and  against  which 
reasonable  diligence  might  have  guarded. 
*  •  •  When,  therefore,  tiie  buyer  has  no 
opportunity  to  inspect  the  article,  or  when, 
from  the  situation,  inspection  Is  impractlcar 
ble  or  useless,  it  is  unreasonable  to  suppose 
that  he  bought  on  bis  own  Judgment,  or  that 
he  did  not  rely  on  the  judgment  of  the  seller 
88  to  latrat  defects  of  which  the  latter,  U 
he  used  due  care,  must  have  been  informed 
during  the  iffocess  of  manufacture.  If  the 
buyer  relied,  and,  under  the  circumstances, 
had  reason  to  relir,  on  the  Judgment  of  the 
seller,  who  was  the  manufacturer  or  maker 
of  the  article  the  law  Implies  a  warranty 
that  it  Is  reasonably  fit  for  the  use  for  which 
it  was  designed,  the  seller  at  the  time  being 
informed  of  the  purpose  to  devote  It  to  that 
US&"  Quite  recently,  in  the  case  of  Carleton 
V.  Lombard,  Ayers  &  Co.,  149  N.  Y.  137,  43 
N.  B.  422,  which  was  an  action  to  recover 
damages  for  the  breach  of  an  executory  con- 
tract for  the  sale  of  i>etroleum,  produced  by 
the  defendant  through  certain  manufactur- 
ing processes,  we  had  occasion  to  consider 
the  question  of  the  liability  of  the  seller  for 
any  latent  defect  arising  in  the  process  of 
the  manufacture,  and  the  principle  of  the  de- 
cisions in  Hoe  v.  Sanborn,  supra,  and  in 
Bridge  Ga  v.  Hamilton,  supra,  was  affirmed. 
We  held  there  that  the  maxim  caveat  emptw 


does  not  apply  to  the  cose  of  a  manufactur- 
er who  sells  goods  of  bis  own  manufacture, 
and  that,  in  such  a  cose,  he  is  liable  for  any 
latent  defects  arising  from  the  process  of 
manufacture,  or  in  the  lue  of  defective  mar 
terlalB,  up(m  the  ground  of  an  implied  war- 
ranty. In  Hoe  V.  Sanborn,  suiuii,  Selden, 
3.,  commented  upon  this  exception  to  the 
general  rule,  and  held  it  to  be  a  Just  one, 
nsli^  this  language:  "Wherever  the  ven- 
dor, ttierefore,  has  himself  manufactured  the 
article  sold,  or  procured  it  to  be  done  by 
others,  if  honesty  and  fair  dealing  are  ever 
to  be  enforced  by  law,  a  warrant  should  be 
Implied."  The  principles  of  adjudged  cases 
apply  to  the  one  before  us.  The  defendant 
was  the  manufacturer  of  the  article  which 
It  sold  to  the  plaintUto,  and  the  circumstan- 
ces of  the  case  were  such  as  to  imply  a 
promise  on  its  part  that  the  article  which 
It  manufactured  and  d^vered  to  the  plain- 
tiffs should  be  free  from  any  latent  d^ect 
It  was  under  the  obligation  to  furnish  an  ai^ 
tlcle,  not  of  the  higher  quality,  necessarily, 
but  one  that  was  merchantable,  and  free 
from  any  remarkable  defect  arising  from  the 
process  of  manufacture.  Although  there  is 
no  evidence  that  Nichols  was  expressly  em- 
powered to  represent  tl»  defendant  in  the 
transaction,  the  adoption  of  his  assumed 
agency  to  sell  its  product  diarged  it  with 
knowledge  of  the  use  to  which  that  product 
was  to  be  put,  and  imposed  the  duty  of  dellv- 
erlng  goods  which  should  be  merchantable 
and  reasonably  fit  for  that  use,  and  a  con- 
sequent liability  for  a  failure  attributaUe  to 
defects  In  the  processes  of  manufacture  or 
In  the  materials  employed. 

We  must  dllBer  with  the  general  term  In 
the  supposition,  as  expressed  in  the  opinion, 
that  there  was  no  evidence  that  the  goods 
could  not  be  made  into  coats  which  would 
stand  the  wear  of  ordinary  felt  cloths,  and, 
therefore,  that  It  was  not  shown  that  the 
goods  were  unmonfaantable,  and  in  tte  fur- 
ther suppotitlon  that  the  strength  of  the 
goods  could  have  been  tested  in  the  ordinary 
.manner,  and  that  'Uiere  was  no  latent  defect 
discoverable  upon  use.  The  learned  Justices 
have  overlooked  the  evidence  In  behalf  of 
the  plaintiffs  In  these  respects.  To  be  sure, 
that  may  have  been  the  effect  of  the  evi- 
dence introduced  on  behalf  of  the  defend- 
ant; but  it  was  in  conflict  with  the  plain- 
tiffs* evidence.  If  the  evidence  of  the  plain- 
tiffs Is  te  be  believed,  the  defendant  Improp- 
erly manufactured  the  felt  cloth,  or  cer- 
tainly some  of  it.  which  was  delivered  to 
the  plalntltfs,  1^  using  what  was  called  **too 
short  stock,"  or  "shoddy,"  as  a  consequence 
of  which  the  cloth  was  "tender"  and  "un- 
even," and  liable  to  separate,  and  "breaks," 
or  holes  would  appear  upon  exposure  by 
wear.  The  evidence  tended  to  show,  on  be- 
half of  the  philntiffs,  that  the  defect  in  the 
cloth  was  not  discoverable  upon  Inspection, 
and  could  not  be  tested  as  to  its  durability 
and  quality,  except  by  actual  wear.  The 
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use  of  Improper  stock  in  the  manofacture  of 
the  cloth  might  only  make  It  tender  and  un- 
serviceable In  particular  places,  and,  there- 
fore, this  was  not  a  case  where  the  plain- 
tiffs could  he  said  to  have  been  concluded 
by  their  acceptance  and  retention  of  the 
cloth  for  manufacturing  into  ulsters.  The 
obligation  of  the  defendant  would  survive 
the  plaintiffs'  acceptance  of  the  goods,  if 
the  latent  defects  were  not  discoverable  up- 
on inspection.  Upon  all  the  evidence,  the 
case  should  have  been  submitted  to  the  Jury, 
to  determine  whether  there  had  been  a 
breach  of  an  implied  warranty  that  the  felt 
cloth  should  be  merchantable.  It  was  for 
them  to  say  whether  it  was  unmerchantable, 
and  unfit  for  plaintiffs'  purposes,  because  of 
the  use  of  defective  material;  and,  if  they 
believed  the  evidence  to  that  effect,  and  that 
the  defect  was  not  discoverable  by  the  plain- 
tiffs upon  the  usual  and  ordinary  inspection 
and  tests  in  such  cases,  they  would  be  jus- 
tified In  awarding  damages  to  the  plaintiffs, 
measured  by  the  loss  shown  by  them  to 
have  been  actually  sustained,  in  the  return 
upon  their  bands  of  defective  ulsters,  as 
well  as  In  the  manufactured  coats  left  on 
hand.  If  unsalable,  because  valueless  through 
defects  in  the  material  from  which  made. 
For  the  error,  therefore,  committed  by  the 
trial  court  In  directing  a  vraxUct  for  the  de- 
fendant, there  must  be  a  new  trial  of  the 
Issues,  wherein  the  cause  may  be  submitted 
to  the  Jury  upon  the  evidence. 

Some  of  the  rulings  upon  the  admission 
and  rejection  of  evidence  are  open  to  the 
criticism  of  excessive  strictness  against  the 
*  plaintiffs.  If  not  actually  erroneous;  but,  as 
there  must  be  a  new  trial,  they  wUl  not  be 
discnssed.  The  Judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs 
to  abide  the  event  AU  concur.  Judgment 
reversed. 


(ISl  N.  T.  278} 

HABLOW  V.  LA  BRUM, 

(Oonrt  of  Appeals  of  New  York.    Jan.  19, 

189T.) 

Fraod— Rbprbsentations  as  to  Valdb — Pabtkeu- 

8HIP— INDTJCEMEST  BY  T^AUD— DiaSOLOTIOS. 

1.  False  representations,  by  the  owner  of  a 
stock  of  goods,  that  the  stock  cost  him  a  certain 
sum,  made  to  another  to  induce  him  to  enter 
into  partnership  with  the  former,  and  take  one- 
half  the  stock  at  such  valuation,  are  not  mere 
expressions  of  opinion  as  to  valn&  81  N.  Y, 
Supp.  487,  affirmed. 

2.  One  who  is  induced  by  fraud  to  enter  into 
a  partnership  Is  entitled  to  a  dissolution  with- 
out jwoving  pecuniary  damages.  31  N.  Y.  Supp. 
4S7,  affirmed. 

Appeal  from  supreme  court,  general  term, 
Third  d^mrtment  • 

Action  by  Frederick  S.  Harlow  against 
Hiram  la  Brum  to  dissolve  a  partnership. 
From  a  Judgmmt  of  the  general  term.  Third 
department  (31  N.  Y.  Supp.  487),  affirming  a 
Judgment  in  f&vor  of  defendant  plaintiff  ap- 
peals. Affirmed. 


Jamee  W.  Verbeck,  for  appellant  Bdgar 
T.  Brackett  for  respondent 

GRAY,  J.  The  plalnUff  brought  this  ac- 
tion for  the  dissolation  of  a  co-partnership 
between  the  parties,  and  for  an  accounting. 
After  the  commencement  of  the  action,  the 
defendant  discovered  that  a  fraud  bad  been 
practiced  upon  him,  through  which  he  bad 
been  induced  to  enter  iijto  the  co-partnersttlp. 
It  consisted  in  fraudulent  representations 
made  by  the  plaintiff  as  to  the  cost  of  a  cer- 
tain stock  of  merchandise,  which  he  put  into 
the  co-partnership, .  and  the  half  of  whlcli, 
as  represented,  the  defendant  had  paid  In 
compliance  with  hla  co-partnership  agree- 
ment. He  thereupon  interposed  an  answer 
setting  up  the  fraud  of  the  plaintiff,  and  ask- 
ing Judgment  to  the  effect  that  there  had 
never  existed  any  partnership  between  the 
parties;  that  the  agreement  of  partnership 
be  set  aside;  and  that  the  plaintiff  be  decreed 
to  restore  to  him  the  consideration  which  he 
had  paid  on  entering  into  the  co-partnership. 
Upon  trial  of  the  issues,  the  court  found  that 
the  representations  made  by  the  plaintiff  to 
the  defendant  as  to  the  cost  of  the  stock  of 
merchandise  In  question  were  false,  and  were 
made  to  Induce  the  defendant  to  enter  Into 
the  co-partnership  agreement;  that  they  were 
known  by  the  piatnf  to  be  false  when  be 
made  tbem;  and  that  the  defendant  relied 
upon  and  believed  them,  and,  except  for  the 
same,  would  not  have  formed  such  partner- 
ship. These  findings  were  amply  supported 
by  the  evidence.  Judgment  was  directed  and 
entsed  declaring  the  co-parteershlp  agree- 
ment Tfrid;  directing  the  receiver  In  the  ac- 
tion, after  paying  the  outstanding  debts  of 
the  oo^artnerstiip,  to  pay  to  the  defendant 
the  money  he  had  paid  to  the  plaintiff,  with 
Interest  thereon;  and  directing  the  plaintiff 
to  deliver  to  the  defendant  a  dueblll  which 
be  hdd  tat  the  balance  fit  the  purdiase  price 
for  a  half  Int«e8t  in  the  stock  of  merchan- 
dise. The  trial  court  also  found  that  the  de- 
fendant had  drawn  out  of  the  firm  f6  a 
week  for  his  living  expenses,  as  ^aa  permit- 
ted by  the  articles  to  each  party,  but  that  the 
services  of  the  defendant  wa»  worth  $12 
per  week.  Upon  appeal  by  the  plaintiff  from 
the  Judgment  recovered  by  the  defendant,  the 
general  tann  affirmed  the  same,  and  I  think 
nothing  need  be  added  to  the  very  satisfac- 
tory opinion  rendered  at  the  general  term 
upon  the  affirmance.  But,  as  the  plaintiff, 
who  now  appeals  to  this  court,  contends  that 
the  general  term  erred  In  reasoning  that  the 
ruie  of  la^  has  no  application  to  the  case 
which  requires  a  party,  in  order  to  success- 
fully Invoke  the  aid  of  ijie  court,  to  show  that 
he  has  been  damaged  in  a  financial  sense, 
a  brief  exiH:eBBl<m  of  our  views  may  not  be 
inappropriate. 

The  question  of  whether  a  money  damage 
has  been  sustained  by  the  party  who  has  been 
induced  to  enter  into  a  partnership  relation 
through  fraudulent  representations  has  uoth- 
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ing  to  do  with  the  decision  of  the  case  present- 
ed for  the  avoidance  of  the  partnership  agiee- 
menL  The  true  principle  by  which  the  court 
Is  to  be  guided  in  Such  a  case  la  that  the 
party  deceived  has  a  right  to  have  the  agree- 
ment wholly  set  aside.  If  It  has  been  ob- 
.  talned  by  fraud,  he  Is  entitled  to  say  that 
the  misrepresentations  vtUate  the  contract 
BawUns  r.  Wlckham,  3  De  6ex  &  J.  3M. 
As  was  said  by  Lord- Juatlce  Turner  in  that 
case,  "We  cannot  assmne,  from  what  was 
dme  In  Ignorance  of  the  miarepreeentatloii, 
what  would  have  been  done  If  the  misrepre- 
sentation had  been  detected."  The  relation 
of  partners  Is  one  implyii^  the  highest  de- 
gree of  mutual  confidence,  as  it  was  well  ob- 
served In  the  oplnl<m  below;  and.  if  the  con- 
tract of  partnetahlp  ms  Initiated  by  fraud,  It 
Is  thereby  avoided  and  annulled.  The  per- 
son fraudulently  In^iced  to  enter  Into  the 
partnership  la  entitled  to  a  decree  canceling 
the  partnership  agreement  ab  Initio,  as  he  can 
also  hare  an  action  for  the  deceit.  2  Bates, 
Partn.  i  593;  Pars.  Fartn.  (2d  Bd.)  *p.  467. 
The  trial  court  having  found  the  making  of 
the  false  representations,  with  the  fraudulent 
intention  to  Induce  the  defendant  to  enter  into 
the  partnership,  no  rule  of  law  and  no  prind- 
pte  of  equity  stood  In  the  way  of  its  decree- 
ing ttie  canceUation  of  the  agreemoit,  and 
in  its  directions  as  to  the  judgment  to  which 
the  defendant  was  entitled  it  followed  the 
requirement  of  the'rule  in  such  cases,  as  It 
may  be  found  laid  down  In  the  bof^  See 
Bigelow,  Fraud,  p.  fSZQ,  and  cases  cited  thne. 
The  judgment  should  be  affirmed,  with  costs. 
All  concur.   Judgment  affirmed. 


(IKl  N.  T.  417) 

KIMMBB  V.  WBBBB  et  aL 

(Court  of  Appeals  of  New  Torlc.   Jan.  Ifl, 
1887.) 

UaSTSK  AITD  SbrtaNT— NBOMaSKOB— DsrsoTivi 
Appliaxcbs. 

1.  Defendant,  who  had  the  contract  for  the 
masonry  of  a  building,  sent  masons  to  the  build- 
ing to  point  up  the  fitone  arehes  of  the  ceilinfrs. 
and  defendatit's  foreman  directed  them  to  mafae 
flOfllToUlings  for  themselves,  with  horses  furnish- 
ed by  defendant,  but  Instead  they  used  a  scaf- 
fold which  had  been  used  previously  in  tlie  huild- 
iag  by  a  gang  of  plumbers,  working  under  a 
separate  contract,  one  of  the  supports  of  which, 
after  boinfc  need  about  10  days,  broke  from  the 
sudden  fall  of  a  henry  timber  which  the  work- 
men were  placing  on  it,  causing  the  scaffold  to 
fall  on  one  of  the  workmen,  who  died  from  the 
injuries  received.  Held,  that  defendant  was  not 
liable  for  deceased's  death. 

2.  The  fact  that  one  of  the  plumbers,  who 
bad  been  using  the  scaffold,  called  the  attention 
of  defendant's  foreman  to  the  fact  that  it  was 
insufficient,  would  not  render  the  foreman  guilty 
of  negligence  attributable  to  the  master  in  ^r- 
mittiuR  the  workman  to  use  such  scaffold.  30 
N.  Y.  Sapp.  1103,  reversed. 

Gray,  J.,  dissenting. 

Appeal  frcon  supreme  court,  general  term, 
First  department 

Action  by  Jacob  Klmmer,  administrator, 
against  John  Weber  and  others.  From  a 
judgment  of  the  appellate  division       N.  Y. 


Sapp.  1103)  afHrmlng  a  Judgment  for  idaJo- 
tlff,  defendants  appeal.  Reversed. 

Hamilton  Wallis,  for  appellants.  E.  B.  Bar^ 
uum,  for  respondent 

O'BRIEN,  J.    The  plalntlfTs  Intestate  was 
an  apprentice  in  the  employ  of  the  defendants, 
who  were  builders.  This  young  man  was  kill- 
ed on  the  16th  of  Pebraary.lSOl.  by  the  falling 
of  a  scaffold  used  by  the  defendants'  work- 
men in  their  business.    The  question  was 
whether  the  accident  was  the  result  of  n^- 
llgence  on  the  pait  of  the  defendants.  The 
Jury  found  that  It  was,  and  the  inquiry  Is 
whether  the  proofs  In  the  case  sustain  the 
finding.    The  defendants  had  a  contract  for 
the  mason  work  of  a  brewery,  which  was  In 
process  of  erection.    There  was  also  a  gang 
of  cai'penters  and  a  gang  of  plumbers  at  work 
upon  tb^  building,  each  under  separate  con- 
tracts with  the  owner.     The  plumbers  en- 
gaged In  fastening  pipes  upon  the  ceilings  of 
the  different  floors  made  use  of  a  scaffolding 
which  had  been  constructed  for  them  by  one 
of  the  carpenfera.    It  was  first  used  in  tlie 
cellur,  then  removed  to  the  first  floor  and  used 
for  the  same  purpose,  and  then  taken  down 
and  removed  to  the  floor  above.    The  cell- 
ing of  this  floor  being  higher  than  the  others, 
the  plumbers  found  It  necessary  to  raise  the 
height  of  the  scaffolding.    They  procured  the 
same  carpenter  to  make  the  change.  This 
was  done  by  extending  the  uprights  by  means 
of  pieces  of  timber  nailed  to  them  and  fas- 
tened by  deats.    It  seems,  in  that  form,  to 
have  answered  all  the  purposes  of  the  plumb- 
era.    It  consisted  of  three  planlis,  supported 
on  crosspleces  fastened  to  the  uprights,  and 
was  left  by  the  plumbers  in  the  room  when 
they  had  completed  their  work.   Neither  the 
ctefendants  nor  any  of  their  employes  had 
anything  whatever  to  do  with  the  coustnic- 
tion  or  use  of  the  scaffolding.    About  two 
weeks  before  the  accident  the  defendants 
sent  a  gang  of  masons  to  the  building,  of 
which  the  deceased  was  one,  to  point  up  the 
arches  of  the  c^lng.   The  defendants'  fore- 
man gave  the  men  tasti-uctlons  to  make  a 
scaffolding  for  themselves,  with  three  horses 
furnished  by  defendants,  by  placing  planks 
on  two  of  them,  and  using  the  third  to  extend 
the  scaffold  as  ttiey  passed  around  the  room. 
The  place  furnished  to  the  masons  to  do  the 
work  was,  In  a  general  sense,  the  room  or  sec- 
ond floor  of  the  building,  and  It  is  not  claim- 
ed that  this  place  was  In  any  sense  unsafe. 
The  erection  of  the  scaffolding  was  a  detail 
of  the  woric  which,  It  Is  apparent,  devolved 
upon  the  workmen  themselves,  as  they  need- 
ed It  to  move  around  the  room.     It  is  not 
claimed  that  the  defendants  failed  to  provide 
proi>er  material  for  the  construction  of  such  a 
scaffolding.     The  workmen,  of  whom  the 
<lecea»ed  was  (me,  constructed  the  scaffold 
acconMng  to  tlieir  own  Judgment   lliey  use<l 
this  plumbers*  scaffold  for  one  side  of  it,  nnd 
placed  a  structure  against  the  wall  for  the 
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otber  side.  Trotn  thte  strocttire  to  the  plnmlh 
en*  Bcatfold  ceoaapleees  were  placed,  vpon 
whldi  planks  rested  to  accommodate  the 
woi*men.  The  scaffolding  thus  constructed 
was  nsed  for  about  two  we^s,  and  moved 
about  the  room  as  ocearion  required.  All  of 
which  seema  to  have  been  done  by  the  work- 
men themsetrea.  'tbe  crosevleces,  or  some  of 
them,  seem  to  have  been  heavy  pieces  of  tim- 
ber, and  on  the  day  of  the  accident  two  of  the 
workmen  were  engaged  in  putting  one  of 
these  timbers  In  place.  While  so  engi^^  one 
of  the  men  let  fall  the  end  of  the  heavy  tim- 
ber that  he  was  holding  and  It  cmahed  by  its 
sodden  fall,  and  broke,  one  of  the  cross- 
pieces  of  the  plnmbers'  scaffold,  l^is  caused 
the  whole  scaffold  to  tall,  resulting  In  the 
injury  and  death  of  the  pliUntlfE*8  Intestate. 

The  accident  -was  evidently  caused  by  the 
n^lect  of  the  workmen  who  were  handling 
the  timber,  or  by  some  defect  in  the  cross- 
piece  of  the  phmibers'  scaffold.  If  the  acci- 
dent Is  to  oe  attributed  to  the  act  of  the 
workmen  who  were  engaged  In  putting  the 
timber  in  place,  there  Is  nothing  In  the  case 
to  show  that  the  defendants  are  liable  for 
the  misconduct.  They  were  co-servants,  and 
nothing  appears  to  charge  the  defendants 
with  negligence*  either  in  employing  them 
originally  or  In  retaining  them.  It  is  not 
suggested  that  the  Judgment  can  be  upheld 
on  such  grounds.  The  Judgment  must  stand, 
if  at  aU,  upon  the  fact  that  the  plumbers* 
scaffold  was  used  as  a  part  of  the  scaffcddlng 
for  the  masons,  and  that  it  was  Insufficient 
When  the  case  is  examined  in  that  light,  It 
will  be  found,  we  think,  that  there  was  no 
proof  of  negUgoice  on  the  part  of  the  de- 
fendants to  war^nt  the  submission  of  the 
question  to  the  Jniy.  It  does  not  appear  that 
the  defendants  coiutructed  the  plumbers' 
scaffold,  or  furnished  It,  ot  directed  the 
workmen  to  use  It  On  the  contrary,  it  ap- 
pears that  this  scaffold  was  a  contrivance 
adopted  by  -Uie  workmen  themselves.  It 
does  not  appear  that  they  were  obliged  to  use 
It  When  a  gang  of  masons  are  engaged  In 
plasterliv  or  pointing  a  room,  the  construc- 
tion of  pn^»er  platforms  or  places  up<»i 
which  to  stand  while  doing  the  work  is  one 
of  the  details  of  the  business  that  Is  general- 
ly left  to  the  workmen  themselves.  The 
master  may.  It  is  true,  take  this  out  of  their 
hands,  and  assume  to  do  It  himself;  and  In 
that  case  he  would  be  bound  to  furnish  an 
appliance  reasonably  safe  and  suitable  for 
the  purpose^  But  in  this  case  It  does  not  ap- 
pear that  the  master  was  required  to  furnish 
the  platform,  or  that  he  did  furnish  it,  nor 
does  it  appear  that  there  was  any  neglect  or 
failure  to  furnish  proper  or  suitable  material 
for  that  purpose.  It  required  horses,  cross- 
pieces,  and  plank,  and  the  means  to  put 
them  In  place.  The  evidence  Indicates  that 
all  these  things  were  on  hand,  ai^  that  they 
were  used  by  the  workmen  according  to  their 
own  Judgment  In  constructing  the  scaffold- 
ing, they  made  use  of  another,  which  had 


been  constructed  previously  by  the  plumb- 
ers for  their  own  purposes,  and  which  proved 
for  them  safe  and  sufficient  If  this  contriv- 
ance was  defective  or  insufficient  for  the  new 
use  to  which  it  was  applied,  and  there  Is  no 
proof  of  that  except  the  fact  that  one  of  the 
crosspleees  broke  under  the  weight  of  a  fall- 
ing timber,  it  is  difficult  to  see  how  the  mas- 
ter can  be  held  responsible.  The  scaffolding 
having  been  constructed  by  the  workmen 
themselves,  or  under  their  direction,  if  the 
appliances  which  th^  made  use  of  for  that 
purpose  were  in  any  respect  defective  or  in- 
sufficient they  had,  so  far  as  appears,  the 
same  means  of  knowing  that  fact  as  the  de- 
fendants. It  was  not  enough  to  prove  that 
the  scaffolding  gave  way  under  the  circum- 
stances, resulting  In  an  accident  or  that  it 
was  In  fact  defective,  unless  It  was  made  to 
appear  that  this  was  the  proximate  result  of 
some  omission  of  duty  on  the  part  of  the  de- 
fendants or  their  foreman.  If  they  furnish- 
ed suitable  materials  for  the  construction  of 
a  proper  platform,  and  the  workmen  tiiem- 
selves  constructed  It  according  to  their  own 
Judgment  the  defendants  were  not  liable  for 
the  manner  in  which  they  used  the  material 
BO  furnished.  Hussey  v.  Ooger,  112  N.  T. 
618,  20  N.  B.  556;  Webber  v.  Piper,  109  N. 
T.  496, 17  M.  E.  216;  Hogan  v.  Smith,  125  N. 
T.  774,  26  K.  JS.  742;  Cregan  v.  Marston,  126 
N.  Y.  668,  27  N.  S.  952;  Butler  v.  Townsend, 
126  N.  X.  105.  26  N,  B.  lOlT;  Harley  v. 
Manufg  Co.,  142  N.  T.  81,  36  N.  E.  813;  Me- 
Oampbell  v.  Steamship  Co.,  144  N.  Y.  552.  39 
N.  E.  637.  The  master  is  not  responsible  for 
the  negligent  performance  oC  some  detoll  of 
the  work  Intrusted  to  the  servant,  whatever 
may  have  been  the  grade  of  the  servant  who 
executes  su  Jh  detail.  If  It  Is  the  work  of  the 
servant  and  he  volunteers  to  perform  It  and 
the  master  Is  not  at  fault  in  furnishing  prop- 
er  materials,  there  Is  no  breach  of  duty  on 
the  part  of  the  latter.  CuUen  v.  Norton,  126 
N.  Y.  1,  28  N.  E.  005;  Hanklns  v.  BaUroad 
Co.,  142  N.  Y.  416,  37  N.  E.  466. 

There  is  some  evidence  In  the  case  to  the 
effect  that  when  the  masons  were  at  work 
on  this  scaffolding,  one  of  the  plumbers 
called  the  attention  of  the  defendants'  fore- 
man to  the  fact  that  the  plumbers'  scaffold, 
which  was  part  of  that  used  by  the  masons, 
vraa  Insufficient,  and  that  the  foreman  re- 
plied that  he  thought  It  would  do.  This  the 
foreman  denies,  and  says  that  he  was  not 
aware  that  the  plumbers*  scaffold  was  In  use 
tUl  after  the  accident.  But,  .assuming  that 
his  attention  was  so  called  to  the  matter,  as 
testified  to  by  tl^s  witness,  was  the  foreman 
guilty  of  negligence,  attributable  to  the  mas- 
ter, in  permitting  the  workmen  to  go  on 
with  the  wwk  upon  the  platform  that  thoy 
had  erected  to  suit  themselves?  If  his  Judg- 
ment was  wrong  with  respect  to  the  suffi- 
ciency of  the  platform,  so  was  that  of  the 
workmen.  They  knew  as  much  with  respect 
to  the  safety  of  the  place  where  they  stood 
as  he  did.   None  of  the  masons  sus^ested  to 
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any  on?  that  the  scaffold  was  unsafe.  What- 
ever vvns  Bald  on  that  subject  was  bj  one  of 
the  plumbers,  when  be  saw  the  men  using 
their  scafFold.  If,  under  these  circum- 
stances, the  foreman  had  refused  or  declined 
to  Interfere  with  what  had  been  done  by  the 
workmen,  and  be  trusted  to  their  judgment, 
It  was  not  such  negligence  as  to  charge  the 
defendants  with  the  result  of  the  accident 
It  was,  at  most,  but  an  error  of  Judgment  on 
the  part  of  the  forema^i  with  respect  to  a 
detail  of  the  work  in  which  the  masons  were 
engaged.  He  concluded,  as  the  workmen 
themselves  did,  that  the  place  was  safe;  and, 
in  determining  that  question,  they  were  all 
co-servants. 

We  think  that  the  plaintiff  failed  to  make 
ont  a  case  for  the  consideration  of  the  jury 
for  these  reasons:  <1)  It  was  not  shown  that 
It  was  the  duty  of  the  master,  under  the  cir- 
cumstances, to  construct  the  platform  on 
which  the  masons  were  to  do  the  work.  (2) 
The  proof  shows  that  this  duty  was  assumed 
by  the  workmen  as  one  of  the  details  of  the 
work.  (3)  It  was  not  shown  that  tbe  de- 
fendants, or  their  foreman,  actually  con- 
fltructed  or  directed  the  construction  of  the 
platform.  (4)  It  was  not  shown  that  tbe 
plumbers'  scaffold,  which  gave  way,  was  any 
part  of  tbe  material  furnished  by  the  defend- 
ants or  tbe  foreman,  or  that  they  contem- 
plated the  use  of  it  for  the  purpose  to  whicb 
It  was  put  It  did  not  belong  to  the  defend- 
ants, but  was  In  the  building;  and,  if  the 
workmen  made  use  of  It  for  tbe  purpose, 
without  any  direction  from  the  defendants, 
or  any  knowledge  on  their  part  the  result  is 
not  chargeable  to  the  master.  It  appears  to 
have  been  in  use  for  10  days  by  the  masons, 
who  moved  It  about  tbe  room  from  place  to 
place  as  tbe  work  required,  and  it  gave  way 
only  when  a  large  beam  was  allowed  to  fall 
upon  it  by  one  of  the  workmen.  The  proof, 
as  it  appears  In  tbe  record,  was  not  sutUcIeot 
to  warrant  a  finding  of  negligence  against 
the  defendants.  The  Judgment  should  be  re- 
versed and  a  new  trial  granted,  coats  to 
abide  tbe  event.  All  concur,  exc^t  OBAY, 
J.,  dlaseating.  Judgment  reversed. 


cm  N.  y.  MS) 

PBOPLH  T.  WILSON, 

<Conrt  of  Appeals  of  New  Tork.   Jan.  19, 

1887.) 

Labcbnt— PossisHoa  of  Stolbk  Goods— Ckih- 
IMAL  Law— Appbil— Rbvibw  JuneMEHT— Jom- 
SBR  ow  Claims  —  Bubolabt  and  Hkcbiviso 
SiOLBH  Goods. 

1.  Evidence  that  stolen  goods  were  found  in 
defendant's  bedroom,  in  the  drawer  of  a  bureau, 
oontaiolng  only  men  s  clothing,  to  a  purse  un- 
dn*  a  paper  covering  the  bottom  of  the  drawer, 
is  su&cient  to  show  a  conscious,  exclusive  pos- 
session by  defendant,  a  man,  though  the  room 
was  also  occupied  by  two  women,  especially 
where  defendant  when  arrested,  was  hi  the 
company  of  another  man,  charged  to  be  his 
confederate,  on  whom  a  jiortion  of  the  stolen 
goods  were  found.  40  N.  Y.  Supp.  107,  aGSnned. 

2.  Under  Code  Or.  Proe.  |  465,  requiring  the 


clerk  to  annex  to  the  Judgment  roll,  on  a  con- 
viction, the  Indictment  and  a  copy  of  the  min- 
utes of  the  demurrer:  and  section  617,  that  oa 
the  appeal  any  actual  decision  or  an  Intermedi- 
ate order  or  proceeding  fonniog  a  part  of  the 
judgment  roll,  as  prescribed  by  section  4S^,  may 
be  reviewed, — the  ruling  on  demurrer  to  the  In- 
dictment should  be  revi-^wed,  tbongh  no  objec- 
tion to  the  ruliuB  was  taken  after  trial. 

3.  Code  Cr.  j^oc.  |  278,  providing  that  the 
Indictment  must  diarge  but  one  crime,  except 
as  in  the  next  section  provided;  and  section 
279,  providing  that,  when  the  acts  complained 
of  may  constitute  different  crimes,  such  crimes 
may  be  charged  In  separate  counts, — does  not 
change  the  common-law  rale  permitting  counts 
for  burglary,  larceny,  and  receiving  stolen  goods 
to  be  joined. 

Bartlett  and  Martin,  JJ.,  dissenting. 

Appeal  from  supreme  court,  appelate  di- 
vision, First  department. 

Harry  Wilson  was  convicted  of  burglary, 
and  from  a  Judgment  of  the  appellate  divi- 
sion (40  N.  Y.  Supp.  107)  affirming  the  con- 
viction, lie  appeals,  AfBrmed. 

Tbe  defendant  was  conTlcted  In  the  court 
of  general  aeealonB  of  the  peace  In  and  fin- 
the  city  and  county  of  New  Yotk  of  tbe 
crime  of  bni^laiy  In  the  second  degree,  u  a 
second  offense.  Tbe  Indictment  contained 
three  connts.  The  first  count  after  alleging 
the  previous  convlctton,  charged  the  defend- 
ant with  burglary  In  tbe  first  degree,  second 
offense.  In  having  forcibly  entered  the  dwell- 
ing house  of  one  FnuiceB  M.  Barnes,  tn  the 
nighttime,  with  Intent  to  steal  her  property, 
and  that  he  was  assisted  br  a  confederal^ 
one  William  King.  The  second  connt  cbar* 
ged  the  defendant  with  grand  larceny  In  tbe 
first  degree,  second  offense,  in  bavlng,  at  tbe 
time  and  place  designated  in  tbe  first  count 
stolen  Jewelry  and  other  personal  propertr  of 
Mrs.  Barnes.  The  third  count  charged  tbe 
defendant  with  crlmlnallr  receiving  stolen 
goods,  as  a  second  offense,  being  the  same 
propeity  described  in  tbe  second  count,  and 
knowing  the  same  to  bare  twen  stolen.  The 
conviction  of  tbe  defendant  was  affirmed  by 
tbe  appellf^  divlsitm  the  supreme  court 
in  tbe  First  department,  and  from  the  Judg- 
ment affirmance  the  present  appeal  Is 
taken. 

Francis  L.  Wellman,  for  appellant 

D.  Lindsay,  for  tbe  People^ 

GRAY,  J.  (after  stating  the  facts).  Aside 
from  the  reporter's  memorandum  at  the  foot 
of  the  opinion  rendered  In  tbe  appellate  divi- 
sion, nothing  In  tbe  appeal  book  shows 
whether  the  affirmance  of  the  Judgment  up- 
on tbe  verdict  was  by  a  unanimous  decision 
of  the  court  or  not.  But  a  consideration  of 
the  evidence  satisfies  us  tbat  It  was  sufficient 
to  support  the  verdict  of  the  Jury,  and  the 
opinion  which  was  filed  upon  the  affirmance 
in  the  appellate  division  carefully  and  satis- 
factorily reviews  all  tbe  material  questions 
In  the  case  except  one,  to  which  reference 
will  hereafter  be  made.  The  opinion  of  the 
court  vltb  great  elaboration  and  cleamesa. 
discusses  tbe  evidence  wblch  was  uriled  up- 
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on  to  eBtabUsb  the  guUt  of  tbe  defendant  and 
tbe  questlonB  of  law  which  aroee  upon  the 
rulings  of  the  trial  Judge.  Upon  the  qnes- 
tlon  of  whether  the  evidence  was  such  as  to 
satlBtf  the  requirement  of  the  law,  that  the 
possesBlon  by  the  defendant  of  a  portion  of 
the  stolen  property  waa  a  consclona  and  an 
exdaslTe  possession,  the  opinion  states  the 
true  role.  A  diamond,  which,  according  to 
the  evidence  given  1^  the  prosecution,  was 
one  of  the  articles  stolen  ftom  Mrs.  Barnes' 
house,  was  found  by  a  police  officer  in  one  of 
the  bureau  drawers  in-  the  bedroom  of  the 
defoidant's  apartment  The  drawer  contain- 
ed rally  articles  of  man's  attire,  and  the  dla- 
mtmd  was  found  hi  a  small  purse  under  a 
newspaper,  covering  the  bottom  of  the  draw- 
«r.  It  is  contended  In  behalf  of  the  d^end- 
ant  that,  as  the  defendant  shored  his  apart- 
ment with  two  white  women,  that  fact  mili- 
tated against  the  Inference  of  an  exclusive 
possession  by  the  defendant.  But  the  con- 
tention la  without  force  when  we  consider 
the  circnmotanceB  couuected  with  the  place 
and  mode  of  ccmcealmoit  of  the  stolen  prop- 
erty, and  especially  when  we  amslder  also 
the  fiict  that  when  the  defendant  was  ar- 
rested he  was  In  the  company  of  the  man 
charged  to  have  been  his  confederate,  and 
upm  whose  parson  another  dUimond,  part 
of  the  stolen  pn^ierty,  was  fbund  conceal- 
ed. There  was  enough  in  the  evidence 
to  throw  upon  the  defendant  the  burden  of 
explaining  to  the  Jury  flie  possession  of  the 
property,  as  the  opinion  bdow  w^  held. 
The  rule  of  law  is  well  setUed  that  no  pre- 
sumiition  of  guilt  can  he  raised  from  the  pos- 
session of  stol«i  property,  except  where  the 
possession  is  shown  to  be  consdons  and  ex- 
clusive on  the  part  of  the  defendant.  This 
latter  &ct  must  be  established,  but.  In  the 
present  case  the  dtcumstances,  as  shown  by 
the  evidence  for  the  prosecution,  were  such 
as  to  fairly  furnish  to  the  Jxay  on  Inference 
of  a  couacious  and  excdusive  possession, 
which  no  evldMice  oa  the  part  of  the  def«id- 
ant  hi  tills  record  goes  to  repeL 

The  Important  question  In  this  case  which 
we  are  called  upon  to  consider  arises  upon  the 
Indictment  Tlie  defendant  demurred  to  It 
for  chaiging  more  than  one  crime,  -within  the 
meaning  of  sections  278,  279,  Code  Gr.  Proc. 
The  demurrer  was  disallowed,  and  the  defend- 
ant was  required  to  plead.  The  appellate  divi- 
sion refused  to  consider  the  objection  to  the 
Indictment  upon  the  ground,  as  expressed  in 
tbe  opinion,  that  the  objection  was  not  taken 
at  the  trial,  nor  presented  In  such  fi»rm  as 
to  enable  It  to  be  considered.  In  this  the 
leamed  Justices  below  were  mistaken,  and 
have  failed  to  ai^rehend  the  force  of  those 
provisions  of  the  Code  of  Orimlna!  Procedure 
which  bear  npon  the  subject  of  an  appeal 
from  a  Judgment  of  conviction.  Section  486 
of  that  Code  requires  the  clerk  to  annex  to  the 
judgment  roll,  upon  a  conviction,  the  indict- 
ment, and  a  copy  of  the  minutes  of  Uie  plead- 
ing or  demurrer.   Section  517  provides  that 


upon  the  appeal  which  Is  allowed  fo  the  de- 
fendant to  the  supreme  court  from  the  judg- 
ment on  a  conviction  any  actual  decision  of 
the  court  In  an  intermediate  order  or  proceed- 
ing, forming  a  part  of  the  Judgment  roll,  as 
prescribed  by  section  485.  may  be  reviewed. 
This  provision  Imposes  upon  the  supreme 
court  the  duty  of  reviewing  the  determina- 
tion made  upon  the  demurrer  to  the  Indict- 
ment; and  the  some  duty  Is  Imposed  c^n 
us  by  section  S18,  which  provides  for  an 
peal  to  this  court  from  a  Judgment  of  the 
supreme  court  affirming  the  judgment  of  con- 
viction. The  Code  of  Criminal  Procedure 
does  not  seem  to  require  that  the  objection 
once  taken  by  demurrer  to  the  Indictment 
shonld  he  slso  raised  In  some  form  after  the 
trial  has  been  entered  upon.  It  was  before 
the  supreme  court  upon  the  defendant's  ap- 
peal, and,  as  Its  Judgment  must  be  deemed  to 
c<Hnpr^«id  the  review  of  the  determination 
upon  the  demurrer,  that  question  Is  also  be- 
fore us  upon  this  appeal.  The  question,  then, 
is  whether  this  Indictment  was  invalidated  by 
reason  of  an  Improper  Joinder  of  crimes.  Sec- 
tltm  278  of  the  Code  of  Criminal  Procedure 
provides  that  '^e  indictment  must  charge 
but  one  crime,  and  in  one  form,  except  as  In 
the  next  section  iwovlded.''  Hie  next  sec- 
tion provides  that  "where  the  acta  com- 
plained of  may  constitute  different  crimes, 
such  crimes  may  be  charged  in  separate 
counts."  In  this  Indictment  the  defendant 
is  charged  In  the  first  count  with  the  crime 
of  burglary,  in  forcibly  entering  the  dvrelling 
house  of  Mrs.  Barnes,  with  intent  to  steal 
her  property,  assisted  by  a  confederate.  He 
Is  charged  In  the  second  count  with  grand 
larceny,  committed  at  the  same  time  and 
place;  and  in  the  third  count  he  is  charged 
with  the  crime  of  receiving  the  property  de- 
scribed in  the  second  count  knowing  It  to 
have  been  stolen.  So  far  as  the  counts  for 
burglary  and  for  grand  larceny  are  concerned, 
their  Johider  In  the  same  indictment  seems 
to  be  expressly  authorized  by  section  fi06  of 
the  Penal  Code,  which  provides  that  "a  per- 
son who,  having  entered  a  building  under 
such  circumstances  as  to  conatltnte  burglary 
In  any  degree,  commits  any  crime  therein, 
is  punishable  therefor,  as  well  as  for  the 
burglary;  and  may  be  prosecuted  for  each 
<Tlme  separately,  or  in  the  same  Indictment" 
That  section  contemplates  a  state  of  fftcto 
similar  to  those  set  forth  in  this  Indictment; 
and  section  270,  Code  Cr.  Proc.,  obviously 
must  also  have  reference  to  a  condition  of 
things  where  the  evidence  as  to  the  defend- 
ant's acto  may  fall  as  proof  of  a  forcible  en- 
try,  and  be  Insnffldent  to  establish  the  crime 
of  burglary,  but  would  be  suffident  to  eatah- 
llsh  the  crime  of  grand  larceny.  Section  279 
was  evidently  designed  to  meet  the  case  of  a 
felonious  transaction,  to  which  all  the  counts 
relate,  and  where  the  evidence  introduced 
upon  the  trial  wlU  determine  the  nature  and 
extent  of  the  defendant's  connection  with  it 
The  evidence  might  satisfy  the  jury  that  the 
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defendant  feloniously  took  away  the  property 
described  Jn  the  indictment,  and  thus  commit- 
ted the  larceny;  or.  If  It  failed  to  estaWlsli 
that  he  actually  took  It.  that  there  was  such 
a  conscious  and  exclusive  possession  of  a  part 
of  the  stolen  property  by  him,  recently  after 
the  crime,  as,  unexplained,  to  warrant  them 
In  convicting  him  of  the  larceny.  Knicker- 
bocker T.  People,  43  N.  Y.  177.  If  the  evi- 
dence satisfies  the  juiy  that  the  larceny  was 
committed  by  some  other  person  than  the 
defendant,  and  that  some  part  of  the  stolen 
property  was  found  In  the  defendant's  con- 
scious and  exclusive  possession,  they  might 
convict  him  of  the  crime  of  receiving  stolen 
goods,  and  acquit  him  of  the  crime  of  lar- 
ceny. Pei^le  v.  Infield,  1  N.  Y.  Cr.  Rep.  146. 
But  we  are  not  without  precise  authority 
that,  so  long  as  the  counts  relate  to  the  same 
transaction,  there  can  be  no  objection  to  their 
Joinder  in  the  same  Indictment,  even  though 
constituting  offenses  of  different  grades,  and 
calling  for  different  punishments.  That  was 
precisely  held  In  Hawker  v.  People,  75  N.  Y. 
487,  where  Judge  Earl  remarked  to  the  above 
effect,  and  said:  "Burglary  and  larceny,  rape 
and  assault  with  intent  to  commit  rape,  Ifir- 
ceny  and  receiving  stolen  goods,  assault  with 
intent  to  kill,  and  a  simple  assault,  may  be 
united;  and  It  matters  not  that  the  offenses 
thus  united  call  for  different  punishments." 
The  case  of  People  v.  Baker.  3  HiU,  159,  re- 
ferred to  by  Judge  Earl  In  his  opinion,  related 
to  an  indictment,  which,  like  the  present  one, 
contained  three  counts,— one  for  burglary,  one 
for  grand  larceny,  and  one  fpr  receiving 
stolen  goods.  A  motion  by  the  defendant's 
counsel  that  the  district  attorney  be  compelled 
to  elect  whether  be  would  proceed  upon  the 
count  for  receiving  stolen  goods,  or  upon  the 
others,  was  overruled,  and  upon  appeal  to 
the  supreme  court  It  was  held  not  to  have 
been  error.  The  Code  of  Criminal  Pro- 
cedure has  effected  no  change  In  the  common- 
law  practice,  which  permitted  the  Joinder  of 
counts  for  larceny  and  criminally  receiving 
stolen  goods.  The  practice  was,  undoubted- 
ly, to  allow  It,  as  Is  evidenced  by  the  case  In 
3  Hill,  supra,  and  as  it  was  held  In  People  v. 
Bruno,  6  Parker,  Cr.  R.  657,  a  case  decided  at 
the  Monroe  general  term  In  September,  1805. 
See,  also,  Taylor  v.  People,  12  Hun,  at 
page  215.  The  case  of  People  v.  Kerns,  7 
App.  Div.  535,  40  N.  Y.  Supp.  243,  to  which 
we  have  been  cited  as  holding  a  different 
view,  concedes  that  the  practice  in  criminal 
cases  prior  to  the  Code  permitted  the  Joinder 
In  an  indictment  of  a  count  for  larceny  with 
a  count  for  receiving  stolen  property;  but 
the  opinion  proceeds  upon  the  theory  that  un- 
der the  present  Code  the  prohibition  a;;alDst 
charging  more  tlian  one  crime  In  the  indict- 
ment bas  changed  that  practice,  and  precludes 
such  a  Joinder.  Whether  the  learned  Justices 
whose  opinion  In  the  Kerns  Case  Is  referred 
to  carefully  considered  the  effect  and  offlce  of 
Kctlon  279,  we  are  not  informed  from  the 
opinion,  and  It  1b  that  section  which,  in  our 


Judgment,  provides  such  an  exception  to  the 
prohibitory  provision  of  section  278  as  to  per- 
mit of  the  continuance  of  the  former  practice 
In  cases  where  the  counts  relate  to  the  same 
transaction.  As  It  has  been  b^d  by  this 
court,  both  with  reference  to  the  Penal  Code 
and  the  Code  of  Criminal  Procedure,  these 
codes  *Bbould  not  be  deemed  to  have  changed 
the  rules  or  the  procedure  which  previously 
existed,  unless  the  language  of  their  provi- 
sions clearly  compels  us  so  to  hold.  People 
v.  Palmer,  100  N.  Y.,  at  page  117,  16  N.  B. 
529;  People  v.  Adler,'140  N.  Y.,  at  page  335. 
35  N.  E.  044.  The  object  of  the  enactment 
of  the  Code  of  Criminal  Procedure  was  to 
simplify  the  procedure  in  the  indictment  and 
trial  of  persons  accused  of  crime,  and  to  make 
it  plain  and  intelligible  to  the  ordinary  mind. 
It  sought  to  promote  substantial  Justice  by 
securing  to  the  accused  a  fair  trial.  It  U 
very  plain  that  the  rights  of  the  prisoner 
might  be  prejudiced  If  he  was  sent  to  trial 
charged  with  the  commission  of  two  or  more 
crimes  of  a  different  nature,  and  committed  at 
different  places;  but  that  same  prejudice 
would  not  exist  in  a  case  like  the  present  one, 
where,  the  same  transaction  underlying  the 
two  counts,  the  evidence  will  show  eitho: 
that  the  defendant  had  no  connection  with 
It,  as  charged  In  the  Indictment,  or  that  he 
Is  guilty,  in  one  or  the  o-ther  manner,  of  hav- 
ing been  a  participant  In  the  transaction. 
Within  the  provisions  of  section  279,  the  acts 
complained  of  and  disclosed  by  the  evidence 
may  constitute  the  crime  of  larceny  or  the 
crime  of  receiving  stolen  goods  knowing  them 
to  be  stolen,  as  charged  In  the  count  for  lar- 
ceny. In  England,  where  greater  strlctneSB 
always  prevailed  as  to  the  Joinder  of  differ- 
ent offenses.  It  was  held  lawful  to  Join  in  the 
indlctfbent  a  count  for  feloniously  stealing 
property  with  a  count  for  feloniously  receiv- 
ing the  same,  or  any  part  thereof,  knowing  It 
to  have  been  stolen.  Reg.  v.  Bceton,  2  Car. 
&  K.  900.  And  see  2  Russ.  Crimes  (4th  Ed., 
by  Greaves)  pp.  542-544.  In  that  treatise  It  is 
remarked  (page  544)  that  "it  was  conceived 
that  where,  from  the  nature  of  the  case,  it 
appeared  to  be  advisable,  a  count  charging  the 
party  accused  as  receiver  might  l>e  Joined  In 
the  same  Indictment  with  a  count  charging 
him  as  the  thief,  and  that  be  might  be  con- 
victed upon  such  of  the  counts  as  was  sup- 
poi-ted  by  the  evidence."  In  12  Am.  &  Eng. 
Ene.  Law,  p.  8*20,  it  Is  said:  "Where  there 
is  a  question  whether  the  accused  is  guilty  of 
theft  or  of  feloniously  i-ecelviug  stolen  prop- 
erty, two  counts  may  be -Joined  lu  the  same 
Indictment,  charging  the  different  crimes.  If 
they  are  founded  upon  the  same  transaction;" 
and  reference  Is  made  to  a  number  of  author- 
ities In  the  decisions  of  the  courts  of  differ- 
ent states.  See,  to  the  same  effect,  Whart. 
Cr.  Pi.  fi  291.  There  Is  no  good  reason  for 
construing  these  provisions  of  the  Code  differ- 
ently. Such  was  the  previous  practice;  such 
seems  to  be  the  Intent  of  section  279;  and 
Justice  does  not  demand  otherwise  where  tlie 
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acts  relate  to  the  same  property,  and  the  same 
eridence  establishes  the  nature  of  the  defend- 
ant's criminality.  The  Judgment  appealed 
from  should  be  affirmed.  All  concur,  ex- 
c^t  BAHTLE'rr,  J.,  who  dissents  on  the 
sronnd  that  counts  for  the  crimes  of  bm-glary 
and  receiving  stolen  goods  cannot  be  Joined  in 
the  same  Indictment,  and  also  on  the  merits; 
and  MARTIN,  J.,  dissenting.  Judgment  at- 
finned. 

(161  N.  Y.  mi 

SPENCER  T.  KILMER. 

(Oonrt  of  Appeals  of  New  York.    Jan.  19, 
1897.) 

E&SEMBflTS  APPDRTESANT  TO  LaND— CONVEYASCE 

— Damages  tor  Obstructios — Etidexce, 

1.  A  lessee  of  a  part  of  defendant's  lot  built 
fish  ponds  ttaereoQ,  as  required  by  the  lease, 
constructing  reservoirs  and  layin^r  pipes  on  the 
undemised  part,  to  convey  water  to  the  ponds 
from  eprioes  thereon,  which  afforded  the  only 
supply;  ana  defendant,  with  knowledge  <^  these 
reservoirs  and  pipes,  conveyed  the  demised 
premises  to  the  lessee,  "with  the  appurtenances 
thereto."  Held,  that  the  right  to  conduct  the 
water  to  the  ponds  from  the  ■pringn  on' defend- 
ant's land,  by  means  of  the  appliance  in  use  at 
the  time  of  the  conveyance,  passed  to  the  gran- 
tee. 

2.  Where  defendant  conveyed  part  of  his  land 
to  plaintiff's  predecessor,  with  tne  right  to  use 
water  from  the  andemised  part,  evidence  of  the 
value  of  plaintifiTs  lot  at  the  time  of  the  convey- 
ance, without  snch  right,  is  not  admissible  to 
prove  the  dnmages  caused  by  defendant's  sub- 
sequent interference  with  the  easement. 

3.  Where  defendant,  after  conveying  part  of 
a  tract  to  plaintUTs  predecessor,  with  the  right 
to  conduct  water  to  a  fish  pond  thereon  from 
springs  on  the  undemised  part,  diverted  the 
water,  plaintiff  can  recover  only  what  he  lost 
in  the  diminished  value  of  the  use  of  the  pond, 
without  reference  to  his  particular  busiuess,  or 
the  special  use  to  which  the  fish  were  applied. 

4.  At  the  time  defendant  conveyed  part  of  bli 
land  to  plaintiffs  predecessor,  "with  the  appur- 
tenances therfeto,''  a  fish  pond  on  the  pnrt  so 
conveyed  was  supplied  with  water  conducted 
from  springs  on  uie  adjoining  lot  by  conduits, 
some  of  which  were  on  land  retained  by  defend- 
ant,  and  others  on  land  which  he  had  previously 
conveyed  to  a  third  person.  Subsequently  de- 
fendant regained  title  to  the  latter  tract,  and 
then  diverted  the  water  from  the  pond  by  de- 
stroying all  the  conduits.  Held,  that  such  act 
was  not  unlawful  in  respect  to  the  conduits  on 
the  land  not  owned  by  defendant  when  plain- 
tiff took  his  deed. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Action  by  Albert  Spencer  against  Channcy 
Kilmer  for  mandatory  Injunction  to  compel 
defendant  to  repair  an  Injury  to  an  ease- 
ment, and  for  the  recovery  of  damages. 
From  a  Judgment  for  plaintiff,  affirmed  by 
the  general  term  {30  N.  Y.  Supp.  1135),  de- 
fendant appeals.  Modified. 

Edward  C.  James,  for  appellant.  Charles 
S.  Lester,  for  respondent. 

O'BRIEN,  J.  The  plaintiff  In  this  action 
sought,  through  the  power  of  a  court  of  equi- 
ty, to  compel  the  defendant  to  repair  a  per- 
manent and  continuing  injury  to  real  prop- 
<'rt,T  which  resulted  from  his  act,  and  to 
■15  X.E.— 55 


make  good  the  damages  sustained  up  to  the 
date  of  the  trial.  This  relief  has  been  award- 
ed to  him  to  the  full  extent  demanded  by  the 
terms  of  the  Judgment.  On  the  29th  of  Sep- 
tember, 1891,  the  defendant  dng  up,  re- 
moved, and  destroyed  the  pipes  and  conduits 
leading  from  reservoirs  and  springs  that  sup- 
ply a  fish  pond  npon  the  plaintiff's  land  with 
spring  water.  These  acts  were  all  done  and 
performed  by  the  defendant  upon  bis  own 
land,  and  within  the  acknowledged  bounda- 
ries of  bis  own  premises;  but  It  is  claimed, 
in  behalf  of  the  plaintiff,  that  they  were, 
nevertheless,  unlawful  acts,  constituting  an 
invasion  of  his  property  rights.  In  this 
claim  is  Involved  the  merits  of  the  whole  con- 
troversy, and  It  depends  upon  a  chain  of 
facts  conceded  In  the  record  or  found  by  the 
trial  court 

In  the  year  1866  the  defendant  piurchaeed 
a  considerable  tract  of  vacant  land  In  Sara- 
toga, bounded  on  the  south  by  Congress 
street,  on  the  north  by  Spring  sti'eet,  on  the 
east  by  Circular  street,  and  on  the  west  by 
what  Is  called  the  "Wall  Brook."  There 
were  then  upon  the  premises  what  are  de- 
scribed as  "two  fish  ponds,"  which  were  sup- 
plied with  running  water  from  springs  that 
issued  from  the  foot  of  a  high  bank  or  bluff 
near  the  easterly  boundaries  of  the  tract. 
These  ponds  were  of  a  rude  structure,  and 
appeared  to  have  been  formed  by  artificial 
embankments  of  earth,  and  were  supplied 
with  water  from  the  springs  by  artificial  co:i- 
dults.  The  water  thus  collected  was  of  such 
a  character,  and  the  surroundings  were  such, 
that  Qsh  were  kept  or  lived  In  the  ponds.  In 
the  year  1870  the  defendant  conveyed  to 
John  Morrlssey  the  southwest  corner  of  this 
tract  being  a  lot  140  feet  on  Congress 
street  about  244  feet  deep,  and  bounded  on 
the  west  by  the  Wall  brook.  On  this  lot 
Morrlssey  proceeded  to  erect  the  large  club- 
house which  now  stands  upon  the  premises. 
On  September  1, 1872,  Morrlssey,  desiring  to 
enlarge  and  beautify  the  grounds  around  the 
clubhouse,  leased  from  the  defendant  for  10 
years  another  portion  of  the  tract  adjoining 
the  clubhouse  lot  on  the  east  ^  feet  wide  on 
Congress  street,  and  236  feet  deep.  The 
yearly  rent  reserved  by  the  defendant  was 
$100,  but,  as  a  further  consideration,  Mor- 
rlssey was  bound  by  the  terms  of  the  lease 
to  Improve  the  lot  by  fencing  and  making 
fish  or  ornamental  pouds'upon  It,  within  one 
year.  The  lease  also  contained  a  provision 
that  Morrlssey  should  not  allow  the  water  of 
the  ponds  to  flow  over  the  defendant's  land 
to  the  north,  but  that  he  should  carry  the  wa- 
ter across  his  own  lot  by  a  ditch  or  drain  to 
the  creek  or  the  Wall  brook.  When  the  par- 
ties entered  Into  the  lease,  it  was  known  to 
both  of  them  that  the  only  way  of  supplying 
the  ponds  with  water  was  from  the  springs 
at  the  foot  of  the  hill  on  the  defendant's  land, 
east  of  the  lot  demised;  and  It  Is  found  that 
the  parties  to  the  Instrument  contemplated 
the  use  of  the  water  from  these  sprtngs  to 
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Bnpply  tbe  ponds,  and  tbat  the  defendant  ex- 
pected and  Intended  tbat  Horrlssey  should 
lay  each  pipes  and  condttlts,  constrnct  snch 
reseiTolrs  on  defendant's  land,  and  use  sneh 
other  devices  and  contrivances  as  might  be 
necessary  to  collect  the  waters  of  the  springs 
and  convey  tbem  to  the  ponds.  It  Is  found 
as  a  fact  that  the  defendant  consented  to  the 
use  of  tin  water  for  these  purposes.  There 
was  no  express  consent  proved,  but  the  find- 
ing Is  doubtless  an  Inference  from  the  facts 
and  circumstances  attending  the  transaction. 
It  Is  also  found  that  the  defendant  contem- 
plated that  the  new  pond  should  absorb  and 
take  the  place  of  the  old  ones,  which  bad  be- 
come useless  for  the  original  purpose.  The 
lessee  could  comply  with  tbe  covenants  of 
this  lease  by  constructing  any  ornamental 
pond,  but.  Immediately  after  the  execution 
of  the  instrument,  Uorrlssey  proceeded  to 
construct  a  fish  pond  feet  In  diameter 
and  feet  deep.  It  was  located  upon  sub- 
stantially tbe  same  spot  as  one  of  the  former 
ponds.  He  collected  tbe  water  from  tbe 
springs  on  defendant's  lands,  by  means  of 
underground  drains  and  sluices.  In  two  wood- 
en boxes  or  reservoirs  placed  upon  defend- 
ant's lanis,  and  from  these  the  water  was 
conducted  to  the  pond  by  6-lnch  terra  cotta 
pipes,  and  tiie  overflow  was  conducted  across 
Morrlssey's  land  by  a  drain  to  the  Wall 
brook.  The  work  was  constructed  with  brick 
In  a  permanent  manner  In  the  fall  of  1872, 
and  the  defendant  saw  tbe  work  of  construc- 
tion during  lis  progress,  and,  of  course,  knew 
how  the  pond  was  supplied  with  water;  and 
from  that  date  to  the  time  of  the  removal  of 
the  appliances  for  supplying  vrater  by  the 
defendant  the  pond  was  so  kept  and  supplied 
wltb  water  without  any  objection  from  the 
defendant  On  the  11th  of  September,  1876, 
the  defendant  conveyed  the  lot  so  leased,  and 
the  fish  pond,  except  the  front  part,  to  the 
depth  of  100  feet  from  Oongress  street,  to 
Morrlssey  tor  $3JD00.  The  deed  contained 
the  usual  covenants  ot  warranty  and  quiet 
possession.  The  part  of  the  lot  so  conveyed 
was  describe  In  the  deed  by  metes  and 
bounds  and  conveyed  "with  the  appurte- 
nances thereto";  and  it  Is  upon  the  use  of 
these  words  In  the  conv^rance  that  the  right 
claimed  by  the  plaintiff  has  been  sustained 
In  the  courts  below.  At  the  time  of  the  con- 
veyance, the  boxes,  or  reservoirs  on  the  de- 
fendant's land.  In  which  the  water  from  the 
springs  was  collected  for  the  purpose  of  sup- 
plying the  fish  pond,  through  the  pipes,  were 
plainly  visible  to  the  defendant,  and  he  In 
fact  knew  of  tbe  existence  of  the  sam^  and 
they  all  were  then,  and  for  some  time  before 
had  been,  in  use  by  the  grantee,  under  bis 
lease  for  that  purpose,  and  without  such  use 
the  fish  pond  could  not  have  been  used  for 
tbe  purpose  for  which  It  bad  been  construct- 
ed; that  1^  for  the  propagation  of  fish. 

We  have  examined  the  case  In  view  of  the 
contention  of  the  learned  counsel  for  the  de- 
fendant that  some  of  these  findings  of  fact 


are  not  supported  by  evidence.  Without  dis- 
cussing this  objection  In  detiUl,  It  Is  qultt 
sufficient  to  say,  generally,  that  the  material 
findings  are  sustained  by  the  proof.  Some  of 
them.  It  Is  true,  are  Inferences,  but  they  are 
drawn  from  the  situation  of  the  proper^, 
the  relations  of  the  parties  to  It  and  to  each 
other,  and  from  other  facts  and  clccnmstan- 
ces  preceding  and  surrounding  the  transac- 
tion. Such  inferences  as  the  learned  trial 
court  drew  without  other  proof  w«e  reason- 
aUe  and  legitimate,  and  only  an  exerdse  of 
that  legal  process  which  presumes  certain 
facts  from  the  existence  of  certain  other 
facts.  The  facts  not  proven  by  the  testi- 
mony of  witnesses  were  properly  Inf^red 
from  others,  or  from  dreumstances  conceded 
or  established  in  the  case.  It  Is  fnrthn 
found  that  the  principal  value  of  the  lot  So 
conveyed  consisted  of  the  fish  pond,  and  the 
cadstence  of  that  depended  upon  the  supply 
Qf  water  from  the  spring.  In  conseqnaice 
of  the  destruction  by  the  defendant  of  the 
reRcrvoIn,  conduits,  and  pipes,  and  tbe  divert 
slon  of  the  water,  many  of  the  fish  kept 
tha*dn  died  or  were  lost,  and  the  use  of  the 
pond  was  pmnanently  impahed,  to  tbe  dam- 
age ot  tbe  plaintiff.  The  question,  therefore, 
arises  whetbw,  under  these  drcumstances, 
the  right  to  use  the  waXer  from  the  springs 
on  defendant's  land,  as  It  was  used  when  the 
conveyance  was  made,  was  so  Mipurtenant 
to  tbe  thing  granted  that  It  was  carried  to 
the  grantee  by  the  terms  of  the  deed. 

Tb^e  Is  another  fact  In  the  case  that  has 
some  bearing  on  that  question.  It  appears 
that,  two  years  before  the  deed  to  Morrlssey 
of  the  fish-pond  lot;  and  on  July  1,  1873; 
the  defendant  conveyed  to  one  Sonthgate 
the  front  part  of  tbe  lot  embraced  in  the 
lease,  or,  rather,  100  feet  of  the  same  from 
Congress  street  northerly,  subject  to  the 
lease,  and  also  all  the  vacant  land  upon  the 
east  In  range  with  this  lot  to  Circular  street, 
l^is  was  the  situation  when  Morrlssey  pur- 
chased the  remainder  of  the  leased  lot;  that 
Is  to  say,  136  feet  In  the  rear,  with  the  fish 
pond  on  It,  and  then  In  full  op»atlon.  Some 
of  the  conduits  for  supplying  the  s^ng 
vren  upon  the  land  conveyed  to  Southgate^ 
east  of  the  leased  lot,  but  the  Judgm«it  in 
this  case  does  not  require  the  defendant  to 
restore  anything  that  he  may  have  disturbed 
upon  this  land.  When  It  was  «mveyed  to 
Sontbgate,  the  defendant  took  back  a  pui^ 
chase-money  mortgager  which  he  snbse- 
qumtly  foreclosed,  and,  at  the  time  <a  the 
commission  of  the  trespass  OHUplalned 
he  had  become  reinvested  with  tbe  title.  It 
is  argued  from  this  that.  Inasmuch  as  the  de- 
fendant, at  the  time  he  conveyed  the  fish- 
pond lot  to  Morrlssey,  did  not  own  all  the 
land  containing  the  conduits  or  means  tor 
supplying  the  pond  with  water,  he  could  not 
have  Intended  to  convey  any  sndi  right  by 
the  use  of  the  word  "appurtenances."  We 
do  not  think  that  such  a  conclusion  follows 
from  the  fact  as  an  absolute  legal  conse- 


Digitized  by  Google 


N.  r.) 


SPENCEK  T.  KTLMEE. 


867 


queDce.  It  was,  doubtless,  a  circumstance 
to  be  cousldered;  but  tbe  mere  fact  tbat,  at 
the  time  of  tbe  conveyance,  the  defendant 
was  not  the  ownnr  of  all  the  land  opon 
which  the  easements  In  question  were  situ- 
ated, does  not  prove  that  he  did  not  Intend  to 
convey  the  right  to  the  use  of  the  water 
from  the  land  which  be  did  own  adjoining 
and  directly  east  of  the  flsh-pond  lot.  That 
was  the  orlgloal  and  principal  source  of  sup- 
ply, wbich  the  parties  must  be  deemed  to 
have  bad  In  mind  when  the  conveyance  was 
made.  The  defendant  certainly  had  the 
power  to  convey  the  right  to  the  use  of  the 
water  for  the  pond  from  the  lands  on  the 
east  that  remained  unsold,  and  the  only 
question  Is  whether  he  did  so  convey.  This 
depends  upon  the  construction  which  should 
be  given  to  the  deed,  having  due  regard,  al- 
ways, to  the  circumstances  under  which  It 
was  given.  Whatever  rights  vested  in  Mot- 
rlssey  under  his  deed  have  been  carried  to 
the  i^ntlff  through  various  mesne  convey- 
ances from  which  his  title  Is  derived. 

The  fish  pond  upon  the  land  conveyed  to 
the  plaintlfTs  predecessor  In  title,  with  the 
artlflcial  appliances  for  Its  maintenance,  hav- 
ing been  placed  there,  not  only  with  the 
defendant's  knowledge,  but  also  In  pursu- 
ance of  an  express  provision  In  the  lease,  to 
which  he  was  a  party,  all  the  legal  conse- 
quences arise  from  the  present  situation  that 
would  had  he  constructed  the  worlt  himself. 
The  principles  of  law  applicable  to  the  facts 
of  the  case  are  quite  well  settled.  When  the 
owner  of  a  tract  of  land  conveys  a  distinct 
part  of  It  to  another,  he  Impliedly  grants  all 
those  apparent  and  visible  easements  which, 
at  the  time  of  the  grant,  were  In  use  by  the 
owner  for  the  benefit  of  the  part  so  granted, 
and  which  are  essential  to  a  reasonable  use 
and  enjoyment  of  the  estate  conveyed.  -The 
rule  Is  not  limited  to  continuous  easements, 
or  to  cases  where  the  use  Is  absolutely  neces- 
sary to  the  enjoyment  of  the  thing  granted. 
It  applies  to  those  artificial  arrangements 
which  openly  exist  at  the  time  of  the  sale, 
and  materially  affect  the  value  of  the  thing 
granted  (Paine  t.  Chandler,  134  N.  Y.  385,  32 
N.  E.  18);  or,  to  state  the  rule  In  the  lan- 
guage of  an  earlier  case,  where  the  owner 
of  land  has,  by  any  artlflcial  arrangement, 
etCected  an  advantage  for  one  portion,  to  the 
burdening  of  the  other,  upon  a  severance  of 
the  ownership,  the  holders  of  the  two  por- 
tions take  them,  respectively,  charged  with 
the  servitude  and  entitled  to  the  benefit 
openly  and  visibly  attached  at  the  time  of 
the  conveyance  of  the  portion  first  granted. 
Lampman  v.  Milks,  21  N.  Y.  505.  The  pur- 
chaser will  take  the  estate,  with  all  the  Inci- 
dents and  appurtenances  which  appear  to 
bdong  to  it  at  the  time  of  the  grant,  as  be- 
tween It  and  the  portion  retained,  though  not 
then  In  actual  use,  providing  the  grantor  has 
knowledge  of  their  existence,  and  they  are 
open  and  visible.  Simmons  v.  Cloonan,  81 
N.  y.  BST,   But  no  right  or  easement  will 


pass  which  the  grantor  was  not,  at  the  time 
of  the  conveyance,  authorized  to  Impose  up- 
on adjoining  lands.  Only  such  appurtenan- 
ces 'will  pass  as  the  grantor  at  the  time  had 
the  right  to  convey.  Green  v.  Collins,  86  X, 
Y.  246.  These  principles  have  been  applied 
by  this  court  in  a  great  variety  of  cases,  pos- 
sessing some.  If  not  all,  the  essential  features 
of  the  case  at  bar.  Curtlss  v.  Ayrault,  47  N. 
Y.  73;  Adams  v.  Oonover,  87  N.  Y.  422; 
Scrlver  v.  Smith,  100  N.  Y.  471,  3  N.  E.  675; 
Voorhees  v.  Burohard,  55  N.  Y.  08;  Hutte- 
meier  v.  ■  Albro,  18  N.  Y.  48;  Comstock  v. 
Johnson,' 46  N.  Y.  6^;  Huntington  v.  Asher, 
96  N.  Y.  604;  Fnrner  v.  Seahury,  135  N.  Y. 
50,  31  N.  E.  lOOi.  The  thing  which  the  de- 
fendant granted  was  the  lot  with  the  fish 
pond  then  in  use,  constituting  a  very  Impor- 
tant element  In  the  value  of  the  property. 
The  principal  appliances  for  maintaining  It 
by  supplying  the  water  were  open  and  visi- 
ble, and  the  defendant  knew  that  there  was 
no  reasonable  way  to  maintain  It  without 
them.  His  grant  to  Morrlssey,  we  think,  car- 
ried with  It  the  right  to  collect  the  water 
from  the  springs  on  the  land  of  the  defend- 
ant to  the  east  that  was  still  unsold,  and  con- 
duct the  same  by  means  of  conduits  and 
pipes  to  the  pond,  and  to  maintain  the  appli- 
ances In  use  for  that  purpose  at  the  time  of 
the  grant  It  follows  that  the  act  of  the  de- 
fendant In  destroying  or  removing  them  was 
unlawful,  and  that  the  plaintiff  was  entitled 
to  recover  his  damages,  and  to  have  the  eq- 
uitable remedies  awarded  by  the  judgment 

There  are  one  or  two  exceptions  In  the  case, 
however,  which  call  for  examination.  The 
court  awarded  to  the  plaintiff.  In  addition  to 
the  value  .of  the  fish  lost  by  the  diversion  of 
the  water,  the  sum  of  $2,000  damages  for  the 
diminished  value  of  the  use  of  the  property. 
The  plaintiff  was  not  entitled  to  any  dam- 
ages, except  the  natural  and  proximate  loss 
resulting  from  the  defendant's  acts  from  the 
date  of  the  trespass,  on  September  29,  1891, 
to  the  time  of  the  trial,  which  was  not  later 
than  July  12,  1893,  when  the  judgment  was 
entered,  a  period  of  less  than  two  years.  The 
defendant  gave  nu  evidence  on  the  question 
of  damages,  and  that  of  the  plaintiff  Is  ex- 
ceedingly meagre  and  unsatisfactory.  The 
plaintiff  called  a  witness  at  the  trial,  and  pro- 
iwunded  to  him  the  question  as  to  the  value  of 
the  fish-pond  lot  In  1375,  without  the  right  td 
use  the  water  from  the  adjoining  premises  of 
the  defendant.  This  question  was  objected 
to  by  the  defendant's  counsel  as  incompetent, 
and  calling  for  an  improper  measure  of  dam- 
ages. The  objection  was  overruled,  and  the 
defendant  excepted.  It  was  probably  com- 
petent for  the  plaintiff  to  show  how  far  the 
fish  pond,  as  used  at  the  time  of  the  convey- 
ance, constituted  an  element  of  value,  and  the 
relations  that  its  value  bore  to  the  whole  pur- 
chase price;  but  the  question  was  not  ad- 
missible for  the  purpose  of  proving  damages. 
The  value  of  the  lot  In  1875,  with  or  without 
the  easement  on  tiie  adjoining  land,  had  no 
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bearing  on  tbe  gncstlon  of  the  damage  wliich 
the  plaintiff  sustalnecl  by  the  defendant's  tres- 
pass In  1S91.  And,  since  the  qnestlon  was  ad- 
mitted against  the  specific  objection  of  the  de- 
fendant that  It  called  for  an  Improper  measure 
of  damages,  we  cannot  say  that  It  may  not 
have  been  considered  upon  that  question  to 
the  prejudice  of  the  defendant  Had  the  In- 
quiry been  limited  to  the  Importance  of  the 
fish  pond  as  an  element  of  the  value  of  the 
whole  tl^lDg  granted,  the  ruling  qould,  we 
think,  be  auatolned;  bat  It  Is  Impossible  to 
say.  from  the  record,  that  such  was  the  pur- 
pose for  which  It  was  oflved  by  counsel  or 
received  by  the  court. 

Another  witness,  who  was  shown  to  have 
had  charge  of  tbe  clubhouse  for  13  yea»,  was 
asked  to  express  his  opinion  as  to  tbe  value 
of  the  Osh-pond  lot  without  the  right  of  sup- 
plying the  pond  with  water  from  defendant's 
land.  The  question  was  ol^ectcd  to  by  the 
defendant  as  bimiaterlal  and  irrelevant,  and 
on  the  further  ground  that  the  witness  was 
not  shown  to  be  competent  Tbe  objection 
was  overruled,  and  the  defendant  excepted. 
The  answer  was  that  It  might  be  worth  $1,000 
to  fl,200.  Since  the  plaintiff  was  awarded 
tbe  equitable  rdluf  demanded,  which  was  a 
mandatory  Injunction  requiring  the  defend- 
ant to  restore  tbe  appliances  for  the  conduct 
of  tbe  water  from  the  springs  to  the  pond,  he 
was  not  entitled  to  recover  auy  fee  damages, 
and  yet  this  question  seems  to  have  been  di- 
rected to  that  end.  It  does  not  appear  to 
what  date  or  period  of  time  the  opinion  of 
the  witness  referred,  but  that  the  inquiry 
was  made  with  reference  to  the  question  of 
damages  is  quite  obvious  from  the  fact  that, 
as  a  part  of  his  answer,  be  stated-the  effect 
of  the  loss  of  water  to  the  pond,  and  the 
value  of  the  annual  use  of  the  pond  with  and 
without  the  supply  of  water  from  tbe  springs. 
His  t^Inton  as  to  the  value  of  the  use  of  tbe 
pond  as  It  was  before  the  defendant  disturb- 
ed the  water  supply  was  evidently  based 
upon  two  Improper  assumptions:  <1)  That 
tbe  plaintiff  was  entitled  to  recover  for  the 
loss  of  the  supply  from  the  Southgate  lot  aa 
well  as  from  the  lot  directly  east  of  the  pond; 
(2)  that  the  plaintiff  was  entitled  to  recover 
for  the  loss  of  profits  in  the  clubhouse  by 
reason  of  the  defendant's  act  In  diminishing 
the  supply  of  trout  from  the  pond.  But  as 
there  was  no  specific  objection  to  this  tes- 
timony, or  motion  to  strike  It  out,  tbe  de- 
fendant is,  perhaps,  in  no  condition  now  to 
complain  If  it  stood  alone.  The  plaintiff,  as 
already  observed,  could  recover  only  what 
he  lost  In  the  diminished  value  of  the  use  of 
the  pond,  without  reference  to  his  particular 
business,  or  the  special  uses  to  which  the' 
products  might  be  applied.  But  the  Inquiry 
as  to  the  fee  value  of  the  property  with  and 
without  the  easements,  as  above  described, 
was  not  admissible  on  the  question  of  dam- 
ages, and,  as  the  objections  made  were  suf- 
ficient we  cannot  say  that  the  error  did  not 
operate  to  the  prejudice  of  the  defendant 


The  amount  of  tbe  damages,  and  the  vague 
cliaracter  of  the  proof  on  tiiat  subject  en- 
titles the  defendant  to  the  benefit  of  any 
tenable  exception  taken  to  rulings  on  that 

EUbJCCT. 

The  defendant's  counsel  requested  the  court 
to  decide  tliat  no  right  was  conveyed  by  the 
deed  to  Morrlssey  to  the  use  of  water  from 
springs  upon  that  part  of  the  defendant's 
land  which  he  did  not  own  at  that  time,  and 
which  bad  l)een  previously  conveyed  to  South- 
gate,  or  any  right  to  maintain  drains,  con- 
duits, or  reservoirs  thereon  for  the  use  of  tbe 
fish  pond.  This  request  was  refused  by  the 
court  and  the  defendant  exc(q;>ted.  We  think 
that  the  principle  embodied  In  this  request 
was  correct  and,  as  It  Is  impossible  to  say 
to  what  extent  the  omlssloa  to  discriminate 
between  easements  which  the  defendant  had 
no  power  to  grant  and  those  tbat  he  could 
ia^vfully  convey  may  have  Infiuenccd  the 
que«tion  of  damages,  the  error  must  be  re- 
garded as  materlaL  This  Is  not  an  action 
upon  any  of  the  covenants  in  the  deed,  but 
proceeds  upon  the  theory  that  all  attach- 
ments In  use  at  the  time  tbe  defendant  con- 
veyed the  fish-pond  lot  to  Morrlssey  for  the 
benefit  of  the  pond,  whether  upon  lands  which 
the  defendant  then  owned  or  had  previously 
conveyed  to  Southgat^  passed  to  the  grantee 
as  appurtenant  to  the  estate  granted.  The 
deed  to  MoiTlssey  describes  the  premises  con- 
veyed 08  bounded  on  the  south  by  lands  con- 
veyed to  Southgate,  so  that  the  j^InUIfs  le- 
mote  grantee,  under  whom  he  claimed,  had 
notice  from  his  deed.  If  not  otherwise,  that 
there  was  no  Intention  to  convey  any  ease- 
ment over  lands  which  the  defendant  hod 
conveyed  to  another  two  years  before.  The 
fact  that  the  Southgate  property  was  subse- 
quently transferred  to  the  defendant  and 
that  he  owned  the  same  at  the  time  of  the  al- 
leged trespass  by  virtue  of  his  Judgment  of 
foreclosure  of  the  purchase-money  mortgage, 
does  not  affect  the  questions  In  this  case. 
The  question  now  is  solely  with  respect  to  the 
rights  which  passed  to  Morrlssey  under  his 
deed,  and  not  such  rights  as  he  might  acquire 
In  equity  or  assert  through  the  covenants  in 
his  deed.  Since  he  did  not  acquire  by  his 
deed  any  easement  In  lands  which  then,  to 
the  knowledge  of  all  the  parties,  belonged  to 
another,  and  which  his  grantor  had  no  power 
to  convey,  the  defendant's  acts,  so  far  as  they 
were  confined  to  this  land,  were  not  unlaw- 
ful, whatever  liability  mlg^t  arise  from  the 
covenants.  The  request  called  upon  the  court 
to  define  the  plahitifl's  rights  In  an  action 
foimded  upon  a  trespass  with  respect  to  ease- 
ments, some  of  which  were  upon  the  defend- 
ant's land,  which  he  conveyed  to  Morrlssey, 
and,  therefore,  had  the  power  to  grant  and 
others  upon  land  which  he  did  not  own,  and 
had  no  power  to  grant  The  defendant's  lia- 
bility could  not  have  been  fixed  with  predion 
without  discriminating  between  the  two 
pieces  of  property,  and  hence  the  request 
should  have  been  gi-outed. 
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The  judgment  shoulil  be  reversed,  and  a 
new  trial  granted,  coats  to  abide  tbe  event,  nn- 
leas  the  plaintiff  shall,  within  20  days 
the  service  of  the  order,  Btlpnlate  to  strike 
out  from  the  Judgment  tbe  sum  of  $2,000  and 
tbe  mtcrest  thereon  from  date  of  entry.  It 
Boch  stipulation  be  given,  the  Judgment,  as 
Ouaa  modified,  should  be  afiBrmed,  without 
costs  to  either  patty.  All  concur,  except 
TANN,  3^  not  voting.  Judgment  accordin 


(151  N.  T.  9U) 

EINKELB  et  aL  V.  WILSON. 

(Court  of  Appeals  of  New  York.   Jan.  19, 

W97.) 

WlLU— COSSTHUCTIOX— PCSCTDATIOX  AKD  CAPITAL 
LSTTBRB. 

1.  A  will  provided  that  testator's  widow 
should  have  the  entire  income  of  the  estate  dur- 
ing widowhood,  but,  in  ca^e  she  remarried,  an 
annnity  was  to  be  paid  her  in  lieu  of  the  income. 
Subject  to  fluch  provision,  testator  devised  bis 
estate  In  equal  shares  to  plaintiffs  and  two 
nieces.  By  a  codicil,  he  gave  the  widow,  "in 
addition  to  the  provisloos"  already  made  for 
her,  all  his  personal  property  "absolutely,  •  •  * 
to  be  at  her  own  disposal:  And  also"  one  eaunl 
third  of  tbe  real  estate  in  fee  simple,  and  tnen 
revoked  the  devise  to  the  nieces,  giving  their 
shares  to  plaintiffs,  "saving  and  excepting  there- 
from the  one  equal  third  part  of  my  real  estate" 
and  tbe  personal  estate  "which  I  have  herein 

gven,  devised,  and  bequeathed  to  my  said  wife." 
efd,  that  the  widow  took  one-third  of  the  real 
estate  absolutely,  the  annuity  provided  In  case 
she  remarried  beujg  chargeable  whidly  on  plain- 
tiffs' share  of  the  realty.  29  N.  Y.  Supp.  27, 
reversed. 

2.  Where  the  punctuation  in  a  will  accords 
with  the  natural  sense  In  which  the  words  are 
used,  the  use  of  a  capital  In  the  middle  of  a  sen- 
tence will  be  regarded  as  accidental. 

Appeal  from  common  pleas  of  NeT\-  ^'ork 
dty  and  county,  general  term. 

Action  by  John  G.  Klukele  and  another 
against  Emma  Giles  Wilson  for  an  account- 
ing. From  a  Judgment  of  the  general  term 
29  N.  T.  Supp.  27),  reversing  a  judgment  for 
defendant  entered  on  the  report  of  a  referee, 
defendant  appeals.  Beveraed. 

Henry  a  Giles  died  April  27, 1887.  leaving 
a  last  will  and  a  codicil  thereto,  which  In 
due  time  and  ttxm  -wexe  admitted  to  pro- 
bate by  tbe  surrogate  of  tbe  coun^  of  New 
Tork.  By  tbe  first  three  paragraphs  of  his 
will,  which  was  dated  August  7,  1885,  be  di- 
rected the  payment  of  hla  debts  and  funeral 
expenses,  revoked  all  other  wills  by  bim 
made,  and  appointed  his  wife,  Emma  Glle% 
as  executrix  (but  she  did  not  qualify),  and 
bis  friend  George  B.  Fattoson  as  executor 
(who  did  qualify).  The  remaining  para- 
graph Is  as  follows: 

"Fourth.  I  do  ^ve,  devise  and  bequeath 
unto,  my  said  wife,  Emma,  the  rente  and  In- 
come of  all  my  estate,  property  and  effecte 
remaining  after  the  payment  of  my  debte 
and  my  funeral  and  testamentary  charges 
and  expenses,  so  long  during  her  natural  life 
as  she  shall  remain  my  widow  and  unmar- 
ried. But  If  my  said  wife  shall  at  any  time 
see  fit  to  and  do  remarry,  therefrom  and  aft- 


er such  remarriage,  In  lieu  and  Instead  ot 
the  use,  rente  and  Income  of  my  entire  e» 
tete,  I  do  give  and  bequeath  unto  her  tbe  an- 
nual sum  of  two  thousand  dollars  In  eacb 
and  every  year  during  the  residue  ot  her 
natural  life,  to  be  paid  tb  her  In  quarterly 
or  semi-annual  Installmnite,  as  may  be  most 
practicable  or  cimveulwt  tor  my  estate, 

"And  subject  to,  this  ptoTlston  t<a  my  said 
wife,  I  do  give,  devise  and  bequeath  my  said 
estates  unto  my  brotbo:,  William  P.  Giles, 
my  nephew  John  O.  Kinkele,  my  niece  Anna 
Gllb«t,  now  the  wife  of  WlUlam  E.  Gilbert, 
and  my  niece  Bella  Giles,  daughter  of  my 
brother  John  G.  Giles,  in  equal  shares;  pro- 
vided, however,  that  If  any  of  them  shall 
have  died  before  my  death,  leaving  Issue 
who  shall  survive  m^  the  share  of  such  de- 
ceased shall  pass  to  pnd  vest  In  the  child, 
children  or  Issue  of  any  of  them,  my  said 
brother,  n^hew  or  nieces,  respectively.  But 
If  any  of  them  shall  die  leaving  no  Issue, 
such  share  of  the  decedent  shall  pass  to  and 
vest  in  the  survivors  of  my  said  brother, 
nephew  and  nieces  and  tbe  chlldr«i  or  Issue 
of  any  of  them  who  shall  have  died  leaving 
issue.  Such  Issue,  if  any,  taking  the  deceas- 
ed parente'  abare  amongst  them  in  equal 
poctioaa. 

"Tbe  provisions  herein  mode  tor  my  sold 
wife  Emma  Giles  ore  so  mod^  and  If  ac- 
cepted by  her  shall  be  deemed  and  token  to 
be,  in  lien  and  bar  ctf  oil  dower  and  rights 
of  dowN-,  and  of  every  other  right  or  inter- 
est in  my  estate." 

His  codlcU  was  dated  February  lltta,  1887, 
and,  tbe  fcnmial  parte  heing  excepted.  Is  Iq 
these  words: 

"In  addition  to  tbe  provisions  which  in 
and  by  my  aaJd  will  I  have  made  for  the 
benefit  of  my  bdUtved  wife  Emma  Giles,  I  do 
give  and  bequeath  unto  her  all  my  bouse* 
hold  goods  and  furniture  absolutely,  as  and 
for  her  own  property,  and  to  be  at  her  own 
disposal:  And  also  I  do  give,  devise  and  be- 
queath unto  my  said  wife.  In  fee  simple,  all 
tbe  one  equal  third  part  of  my  real  estate, 
wbetho-  tbe  same  be  sAtuate  In  tbe  Olty  of 
New  York  or  in  any  other  part  of  tbe  Stete 
New  York,  or  elsewhere  In  tbe  United 
Stetes  ot  America,  and  these  glfte  are  to 
teke  effect  wbeth«  or  not  she  shall  remarry 
after  my  death,  If  she  shall  survive  me. 

"I  do  revoke  and  annul  every  gift  and  ev- 
ery  devise  to  my  two  nieces.  Anne  Gilbert 
and  Bella  Giles,  named  in  my  said  will,  or 
to  either  of  them,  and  to  aqy  child,  children 
or  Issue  of  theirs  or  of  either  of  them.  Hrae- 
by  declaring  that  it  is  my  will  that  my 
brother  William  P.  Giles  and  my  nephew 
John  O.  Klnfcde  shall  teke  In  equal  shares 
tbe  portion  of  my  eetetes  which  in  and  by 
my  said  will  Is  given,  devised  and  bequeath- 
ed to  them  and  my  said  two  nieces  Anne 
Gilbert  and  Bella  Giles,  saving  and  except- 
ing therefrom  tbe  one  equal  third  part  of 
my  real  estate  and  the  household  goods  and 
furniture  which  I  have  herein  given,  devised 
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and  beaneatbed  to  my  uld  wife,  Bmma 
OUea. 

"Provided,  however,  tbat  If  either  of  tliem, 
m7  said  brother  WllUam  P.  Ollea  and  my 
eald  n^hew  John  Q.  Elnfeele,  shall  have 
died  before  my  death  leaving  Issue  who  shall 
anrvlve  me,  the  share  of  such  deceased  shall 
pass  to  and  vest  In  th^  child,  children  <x  to* 
sne  at  such  decedent.  But,  If  tithtf  of 
them  shall  die  leaving  no  such  Issue,  such 
share  of  the  decedent  shall  pass  to  and  veat 
In  the  survivor  of  my  said  brother  or  nephew 
aa  the  case  may  be. 

"Except  as  altered  by  this  codicil  I  do  con- 
firm and  r^ubUiedi  my  said  will." 

He  left  a  small  amount  of  personal  prop- 
ertj  and  certain  real  estate,  known  as  Nos. 
163,  165,  and  175  Canal  street,  in  the  city  of 
New  York,  nptm  which  there  was  a  mort- 
gage for  $16,000,  and  the  entire  rents  there- 
of, amouoting,  after  deducting  all  expenses, 
to  about  $4,500  per  annum,  were  paid  by  the 
executor  to  Mrs.  Oiles,  until  she  remarried, 
on  the  11th  ot  Febmaiy,  180t  Since  May 
1,  1891,  when  the  executor  first  learned  of 
the  marriage,  be  has  paid  her  but  $2,000  a 
year,  and  the  remainder  of  the  rents  are  still 
in  his  possession.  This  action  was  brought 
in  form  for  an  accounting,  but  the  pleadings 
put  at  issue  the  construction  ot  said  will  and 
codldl. 

The  phUntlffa  cl^m  that  th^,  respective, 
and  the  defenduit,  each  took  one  equal  third 
of  the  real  estate  in  fee  simple,  subject  to  the 
charge  of  |2,000  p»  annum,  payable  to  the 
defendant,  since  her  remarriage^  during  her 
lifetime.  The  defendant  claims  that  she 
took  one-tMid  ot  the  real  estate  absolntdy, 
and  that  she  is  also  entitled  to  receive  92,000 
a  year  from  the  rents  of  the  other  two- 
thirds.  The  referee  sustained  the  defend- 
ant's cmtentlon,  and  rend«ed  Judgment  ao* 
cordii^Iy;  but  the  general  team  reversed  tt, 
and  awarded  Judgment  In  favor  of  the  t^u* 
tlfTs,  and  In  accordance  with  their  themy. 
The  defendant  appeals  to  this  court. 

Joseph  Potter,  for  appellant.  Wm.  W. 
Buckley,  for  respondaits. 

VANN,  J.  (after  stating  the  fftcts).  The 
scheme  of  the  will  was  that  the  defendant 
should  not  take  the  title  to  any  of  the  prop- 
erty left  by  the  testator,  either  real  or  per- 
sonal, but  that  she  should  have  the  entire  In- 
come from  all  of  It  so  long  as  sbe  lived  and 
remained  his  widow.  In  case  of  her  renuu> 
riage,  however,  Instead  of  the  entire  Income, 
he  gave  her  simply  an  annuity  of  (2,000. 
Whether  she  remarried  or  not,  these  provi- 
sions were  made,  and,  if  nccepted  by  her, 
were  to  be  in  lien  of  dower  and  every  other 
interest  In  his  estate.  All  that  he  did  not 
give  to  his  wife  he  gave  to  his  four  residuary 
legatees,  being  a  brother,  a  nephew,  and  two 
nieces.  In  other  words,  he  gave  the  income 
to  her  during  life,  and  the  title  to  them,  ex- 
cept that,  upon  the  c<mtingen(7  of  her  mar- 


rying again,  he  gave  her  a  part  only  of  the 
income  during  Ufe,  and  all  the  rest  of  his 
estate,  Including  both  title  and  the  remain- 
der of  the  income,  to  them.  The  scheme  of 
the  codicil,  made  17  months  later,  was  not 
to  take  anything  away  from  his  wife  that  he 
had  given  to  her  by  hto  will,  but  to  give  her 
something  more.  Hitherto  he  had  given  her 
Edmply  income,  but  now  he  proposed  to  ^ve 
her  the  title  to  a  iMrt  of  his  property,  *nn 
addition  to  the  provision"  made  for  her  bene- 
fit in  the  will.  Accordingly,  by  apt  words  to 
effect  his  purpose,  he  bequeathed  to  her  all 
of  his  "household  goods  and  furniture  abso- 
lutely, ftB  and  for  her  own  property,  and  to 
be  at  her  own  dlsposaL"  This  included  all 
of  his  personal  iwoperty,  which  was  of  no 
great  value.  But  he  did  not  stop  there,  for 
he  wanted  to  givie  her  the  title  to  a  part  ot 
his  real  estate  In  the  some  way  that  he  had 
given  bet  the  title  to  all  of  his  personal  pn^ 
erty.  Accordingly,  he  said,  as  a  part  of  the 
same  sentence  (for  no  p^od  tntwvenes,  and 
the  sense  is  continuous):  "And  also  I  do 
give,  devise  and  bequeath  unto  my  said  wife, 
in  fee  simple,  all  the  one  equal  third  part  of 
my  real  estate,"  and  directed  that  these  gifts 
should  take  effect  whether  she  remarried  or 
not  He  then  revoked  the  gift  made  by  the 
will  to  his  two  nieces,  and  gave  their  shares 
to  his  brother  and  nephew,  the  plaintiffs  In 
this  action;  but,  for  greater  precaution,  he 
added,  "saving  and  excepting  therefrom  the 
one  equal  third  part  of  my  real  estate  and 
the  hous^old  goods  and  furniture  which  I 
have  herein  given,  devised  and  bequeathed 
to  my  sold  wife,  Bnuna  Giles;"  thus  treaUng 
the  gifts  of  real  and  personal  aa  alike  In 
character  and  extent  Except  as  altered  by 
the  codicil,  he  confirmed  and  republished  his 
will. 

As  the  widow  r«narrted,  the  question 
arises  whether  she  took  the  title  to  one-third 
of  the  real  estate  charged.  In  omnection  with 
the  other  two-thirds  thereof,  with  the  provi- 
sion for  her  annuity,  or  whether  she  took  It 
the  same  as  she  did  the  personal  property, 
"absolutely,  as  and  for  her  own  property, 
and  to  be  at  her  own  disposid."  The  argu- 
ment in  favor  of  the  existence  of  the  charge 
rests  primarily  upon  the  opening  words  of 
the  residuary  clause  of  the  will,  which  are  as 
follows:  "And  subject  to  this  provision  for 
my  said  wife,  I  do  give,  devise  and  bequeath 
my  sold  estates  to  my  brother,"  ete.  There 
was  clearly  no  express  charge,  and.  In  view 
of  the  scheme  of  the  will  as  remodeled  and 
enlarged  by  the  codicil  for  the  benefit  of  the 
widow,  and  considering  the  nature  and  ex- 
tent of  his  property  in  connection  with  the 
words  used  In  amplifying  the  gift  to  her,  we 
think  that  any  implied  charge  was  removed 
from  the  real  estate  devised  to  her.  While 
a  devise  subject  to  a  charge  in  favor  of  a 
third  person  Is  yery  common,  a  devise  sub- 
ject to  a  charge  in  favor  of  the  devisee  la 
such  an  unusual  method  of  giving  away 
property  as  to  ratoe  the  question  at  onoa 
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whether  that  was  the  actual  Intention.  In 
this  case  It  would  be  hostile  to  the  general 
plan  of  the  testator,  when  the  object  of  the. 
will  iB  compared  with  that  of  the  codldl. 
The  object  of  his  will  was  to  proTlde  for  the 
support  of  his  wife  without  giving  her  the 
title  to  anything.  Tbe  object  of  the  codicil 
was  to  continue  Uie  prorlslon  toe  her  sup- 
port, and  at  the  same  time  to  make  gifts 
absolute  and  outright  to  her.  In  a  single 
sentence  he  gave  her  two  kinds  of  property, 
"in  addition  to  the  proTisi<m8"  for  hOT  bene- 
at  in  the  wiU.  In  glTlng  her  tbe  Orst  kind, 
which  happened  to  be  pmonal,  he  wished 
to  leave  no  doubt  of  his  taitentifm  to  no 
longer  limit  her  to  the  income,  but  to  ^re 
her  the  properly  Itself  free  from  any  charge 
thereon,  and  accordingly  he  bequeathed  it  to 
her  "absolutely,  as  and  for  her  own  proper* 
ty,  and  to  be  at  her  own  disposal."  Havli^ 
thus  disposed  of  the  personal  property,  he 
took  up  the  other  kind,  and  disposed  of  a 
portion  of  that,  saying:  "And  also  I  do  give, 
devise  and  bequeath  unto  my  said  wife.  In 
fee  simple,  all  the  one  equal  third  part  of  my 
real  estate."  There  Is  nothing  to  show  an  in- 
tention to  discriminate  as  to  the  natnre  or 
extent  of  the  two  gifts,  except  as  the  gift  of 
the  personal  was  bequest,  absolutely,  and 
the  gift  of  the  reidty  was  by  devise  in  fee 
simple.  The  language  used  was  ivpn^riate 
to  confer  tbe  highest  Utie  to  b<^  kinds  of 
property,  and,  by  connecting  the  two  gifts 
tat  the  same  sentence  by  the  words  *^nd  al- 
so," he  indicated,  as  we  thlnlt,  when  the  gen- 
scheme  of  bis  will  Is  taken  Into  account, 
an  Intention  to  make  tiie  latter  gift  In  the 
same  manner  as  the  former.  The  primary 
meaning  given  by  most  lexlcograpbers  to  the 
word  "also,"-  when  used  as  an  adverb  (as  It 
is  here,  because  two  ocmjunctions  woiild  not 
be  used  togethei^  is  "in  the  same  manner,** 
or  "In  like  manner,"  or  "likewise."  It  is  also 
nsed  with  the  meaning  of  **too."  "further," 
and  **ln  addition  to";  but,  as  the  testatw 
had  already  Introduced  the  sentence  us- 
hig  the  words  'In  addition  to,"  It  Is  probable 
that  "also"  was  bace  used  with  the  meaning 
first  suggested.  This  Is  rendered  still  more 
probable  by  the  keynote  of  the  codldl,  wliich 
Is  the  intention  of  tbe  testator  to  give  the  ab* 
solute  title.  Instead  ot  men^  the  Income, 
as  prevlou^  given.  As  his  estate  was  situ- 
ated, the  gift  of  one-third  of  the  realty,  sub- 
ject to  the  charge  of  his  wife's  annnlty  upon 
tbe  wholes  would  have  been  of  slight  prac- 
tical value,  and  an  unimportant  addition  to 
the  e^ft  made  by  the  will,  as  the  entire  bene- 
fit thereof  might  have  been  withheld  from 
her  during  her  lifetime.  Ite  present  and  ab- 
solute enjoyment  seems  so  lnsq;>arably  con- 
nected with  that  of  the  personal  property  as 
to  sluiw  an  intention  to  give  both  In  the  same 
way,  without  discriminating  In  favor  of  or 
i^inst  either  kind.  He  had  no  children, 
and  both  the  will  and  codicil  show  that  his 
first  object  was  to  provide  for  nis  wife. 
When  he  made  his  will,  the  apprehension 


that  she  might  remarry  induced  him  to  great- 
ly reduce  the  provision  for  her  benefit,  if 
that  contingency  should  happen;  but,  when 
he  made  hbi  codlclL  this  apprehension  was 
less  active.  He  then  wanted  to  be  more  gen- 
erous to  her,  whether  she  married  again  or 
not;  so  he  gave,  "In  addition"  to  his  first 
gif^  the  pwaonal  property  absolutely,  "and 
also"  one-third  of  his  real  estate  in  fee  sim- 
ple^ He  thereby  carried  forward  to  the  de- 
vise the  words  lued  to  qualify  the  bequest, 
and  thus  measured  the  extent  of  the  gift 

We  do  not  agree  with  the  learned  goi^l 
term  that  "S(HQe  error  has  cr^t  into  the 
codicil  as  it  standEg"  or  that  the  colon  which 
seimrates  the  bequest  from  the  devise  was 
intoided  for  a  period,  even  if  the  word 
"And,"  with  which  the  latter  is  said  to  be- 
gin, mis  written  with  a  capital  "A,"  because 
the  words  used  indicate  one  continuous  sen- 
tence, whldi  Is  confirmed  the  punctua- 
tion, as  the  testator  left  It  There  is  no  oc- 
casion tor  changing  the  punctuation  marks 
as  he  made  them.  The  natural  sense  in 
which  wooxls  are  used,  as  It  appears  from  Ju- 
dicial inspection,  alwasn  prevails  over  both 
punctuation  and  capitals,  which  are  regard- 
ed as  such  uncertain  aids  In  the  interpreta- 
tion of  written  instrumente  as  to  be  reswted 
to  on^  when  all  other  means  fail.  Ewing  v. 
Burnet;  U  Pet  41,  M.  When,  as  in  the  wHI 
before  us,  the  punctuation  accords  with  the 
sense,  the  use  of  a  capital  In  the  middle  ot 
a  sentence  mast  be  regarded  as  accidental, 
and  should  not  be  permitted  to  confuse  a 
constroction  othOTwise  reasonably  deu.  A 
capital  letter  so  used  in  a  holograph  will 
wonld  have  more  ^(nificance  than  In  caie 
written,  as  this  is  said  to  have  been,  by  a 
dadghtsman,  and  read  to  the  testate*,  who 
could  not,  of  course,  detect  the  diflterence 
from  the  sound. 

The  general  term  placed  great  reliance  up- 
oa  Bedfleld  v.  Be^field,  laS  N.  Y.  406.  27  N. 
B.  1032,  where  It  was  held  that  a  codicil  will 
not  operate  as  a  revocation  of  a  prevloos  tes- 
tamaitary  dispoidtion  b^nd  the  clear  Im- 
port of  ite  language.  In  that  case  the  object 
of  the  testetor  was  to  induce  his  wife,  frcHU 
whom  he  had  separated,  to  release  her  claim 
of  dower,  as  well  as  an  agreemoit  for  her 
BuppOTt;  and  it  was  aecordlngly  hdd  that  an 
annnl^  given  to  her  by  will  for  that  pur- 
iwse,  and  charged  upon  certein  land,  was 
not  revoked  by  a  change  of  the  devisees  in 
remainder,  as  there  was  no  express  language 
to  that  effect  and  no  sutotitute  for  the  an- 
nuity, "which  was  to  furnish  the  considera- 
tion for  a  release  of  bar  dower,  and  was  to 
be  a  substitute  for  his  obligation  to  pay  her 
$400  per  year."  The  distinction  between 
that  case  and  this  resides  in  the  manifest 
Intention  of  the  tesUitor  and  the  object  that 
he  wished  to  accomplish.  That  was  In  the 
nature  of  an  attempt  to  buy  off  a  discarded 
wife,  while  this  was  a  further  provision  for 
one,  whcnn  the  testator  termed  "his  beloved 
wlf  &"  In  that  case  the  codicil  was  not  made 
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with  reference  to  the  wife,  tta  her  name 
doea  not  appear  In  It,  but  In  this  case  the 
purpose  of  the  codicil  was  to  ben^t  the  wife 
by  glTlng  her  B(Hnethlng  "in  addition  to"  the 
gift  already  made  In  th^wlll.  Nothing  was 
taken  back,  but  something  was  added,  both 
of  real  and  personal  property;  and  each 
kind  was  given,  as  we  think.  In  the  same 
manner,  as  an  oat  and  ont  gift,  free  trom  any 
charge,  for  the  benefit  of  the  donee.  The 
Judgmrat  entered  upon  the  declslcm  of  the 
general  term  should  Oierefore  be  reversed, 
and  the  Judgment  entered  upon  the  report  of 
the  referee  affirmed,  with  costs.  All  concur. 
Judgment  accordingly. 


(151  N.  T.  HO) 

ABEND  V.  SMITH. 

(Court  at  Appeals  of  New  Yo^   Jan.  19, 
1897.) 

CONSIDBRATION— PATHEKT  Ot  PaST-DuB  DKBT. 

A  promise  to  renew  a  note  to  be  girea  by 
a  debtor  iu  payment  of  a  past-due  debt  is  with- 

ont  consideration. 

Appeal  from  supreme  court,  general  term, 

Fifth  department. 

Action  by  L.  P.  W.  Arend  against  Clirlsto- 
pher  Smith.  From  a  judgment  of  the  gen- 
eral term  (30  N.  Y.  Supp.  1129)  affirming  a 
Judgment  for  plalntlCT,  defendant  appeals. 
Affirmed. 

Stephen  Lockwood,  for  appellant.  Ed- 
ward C.  Mason,  tor  respondent 

VANN,  J.  On  the  17th  of  February,  1803, 
the  plaintiff  was  president  of  a  railroad  cor- 
poration to  which  the  defendant  was  Indebt- 
ed in  the  sum  of  $1,000,  then  past  due,  upon 
a  subscription  for  stock  issued  to  him  by 
the  company.  The  plaintiff,  as  president, 
demanded  payment  of  the  sum  subscribed, 
and  threatened  suit  by  the  company  In  cose 
It  was  not  paid,  as  he  had  on  one  occasion 
about  a  month  before.  The  defendant  said 
that  he  had  plenty  of  property,  bnt,  owing 
to  the  hard  times,  he  had  no  money,  and 
could  not  then  paj  the  debt  The  plaintiff 
asked  him  for  his  note,  and  said  that  be 
could  get  it  discounted,  and  the  defendant 
replied  that,  when  the  note  feU  due,  he 
would  not  be  able  to  pay  It  The  plaintiff 
then  said  that,  when  the  note  became  due, 
he  would  "renew  it  and  renew  It  again,"  if 
the  defendant  so  desired.  The  defendant 
thereupon  made  his  promissory  note  for  $500 
at  ttu%e  months,  and  delivered  it  to  the 
plaintiff,  who  at  once  indorsed  it,  procured 
it  to  be  discounted  at  a  banl£,  and  paid  the 
proceeds  over  to  the  railroad  company  to 
apply  upon  the  debt  of  the  defendant,  who 
himself  paid  the  sum  charged  by  the  bank 
for  discounting  the  note.  The  plaintiff  had 
no  pecuniary  interest  in  the  debt  or  the 
note,  except  as  an  indorser  for  the  accommo- 
dation of  the  defendant.  On  the  22d  of  May, 
1803,  when  the  note  became  dne,  the  defend- 
ant could  not  pay  it,  and  so  informed  the 


plaintiff,  who  told  him  to  make  ont  a  new 
note,  and  added  that  he  had  better  make  It 
for  ¥1,000;  so  aa  to  pay  the  balance  of  the 
subscription,  and  that  he,  the  philntlfl,  would 
get  it  discounted.  The  new  note  was  ac- 
cordingly made  for  that  amount,  and  deliv- 
ered to  the  plaintiff  by  the  defendant  who 
promised  to  pay  the  sum  charged  as  dis- 
count as  soon  as  It  could  be  ascertained. 
Owing  to  stringency  In  the  moiwy  market, 
the  banks  refused  to  dlsoomit  the  note,  and 
the  plaintiff  notified  the  defendant  that  he 
must  take  care  of  the  first  note,  but  he 
omitted  to  do  so.  On  the  Qth  of  June  the 
second  note  was  returned  to  the  defendant, 
who  accepted  It,  and  has  retained  It  ever 
since.  The  plaintiff  was  compelled  to  pay 
the  bank  the  amount  of  the  first  note,  which 
was  thereuiwii  delivered  to  him,  and.  this  ac- 
tion was  brought  to  recover  the  sum  so  paid 
from  the  defendant  The  answer  sets  up  as 
a  defense  the  agreement  to  renew;  and  the 
violation  thereof  the  plaintiff,  and  the 
only  question  presented  for  decision  la 
whether  that  aareemeut  was  supported  by  a 
sufficient  consideration. 

When  the  a^eement  in  qoestion  was  made, 
the  defendant  owed  the  plaintiff  nothing,  but 
he  owed  the  railroad  company  $1,000,  that 
was  then  due.  He  was  under  a  lawful  obli- 
gation to  pay  that  debt,  and  the  ^vlng  of  a 
note  to  raise  money  for  that  purpose  was  an 
advantage  to  him  only,  as  it  extended  the 
time  of  payment.  As  he  did  no  more  than 
his  duty,  no  consideration  conld  arise  from 
the  act.  The  payment  of  a  valid  and  ad- 
mitted debt  by  the  one  who  owes  It  Is  no 
foundation  for  a  promise,  even  by  the  cred- 
itor, let  alone  a  stranger  to  the  original  con- 
sideration. The  defendant  parted  with  noth- 
ing that  the  law  recognizes  as  of  value,  and 
suffered  nothing  that  the  law  recognizes  as 
an  Injury.  He  virtually  borrowed  the  credit 
of  the  plaintiff  to  pay  a  precedent  debt  that 
he  owed  to  a  third  party.  When  the  note 
was  delivered  to  the  plaintiff,  he  had  no  title 
to  it  but  simply  held  it  as  the  agent  of  the 
defendant  for  the  purpose  of  procuring  It 
to  be  discounted  for  his  benefit.  While  he 
requested  payment  of  the  debt  It  was  only 
as  president  that  he  did  so,  and  In  that  ca- 
pacity he  had  the  right  to  demand  it  As 
the  defendant  did  not  have  the  money,  the 
plaintiff  requested  him  to  give  a  note,  not 
for  his  own  advantage,  but  In  order  to  raise 
money  for  the  accommodation  of  the  defend- 
ant himself.  Under  these  circumstances  the 
promise  of  the  plaintiff  was  a  naked  en- 
gagement that  Involved  no  legal  obligation, 
but  rested  wholly  upon  the  Integrity  and 
good  faith  of  the  one  who  made  it  with  no 
power  lu  the  courts  to  compel  performance, 
or  to  award  damages  for  nonperformance. 
As  was  well  observed  by  one  who  wrote  al- 
most the  first  work  upon  the  Common  Law 
that  Is  now  extant:  "A  nude  or  naked  prom- 
ise Is  where  a  man  promlseth  another  to 
give  him  certain  m<mey  such,  a  day,  w  tu. 
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bnlld  a  house,  or  to  do  him  such  cortaln 
Berrlce,  and  nothing  Is  assigned  for  the 
money,  or  for  the  baildtng,  or  for  the  serr- 
ice.  These  he  called  *naked  promises,'  be- 
cause there  Is  nothing  assigned  why  they 
should  be  made,  and  no  action  Ueth  in  these 
cases,  though  they-  be  not  performed."  Doet 
&  Stnd.  dial  2,  c.  24.  Although  the  promise 
In  this  case  was  made  to  Induce  perform- 
ance, as  the  act  performed  was  less  than  the 
legal  duty  airrady  resting  upon  the  defend- 
ant, it  was  Incapable  of  sustaining  an  action 
or  maintaining  a  defense.  While  the  plain- 
tiff was  doubtless  Interested  in  the  corpora- 
tion, and  thus  indirectly  interested  In  the 
debt  owing  it  by  the  defendant,  still  lie  ovn- 
ed  no  part  of  that  debt,  for  it  belonged  whol- 
ly to  the  railroad  company.  Even  If  he  had 
owned  It  all,  however,  bis  promise  would, 
notwithstanding,  have  been  without  consid- 
eration; for,  at  Uie  most,  he  simply  Induced 
the  defendant  to  do  Indirectly  what  tho  law 
required  him  to  do  directly,  and  that  was  to 
pay  his  own  debt  No  consid^tlon  can 
arise  simply  from  the  method  of  doing  an 
act  which  It  is  <m^B  doty  to  do.  The  sub* 
ject  does  not  admit  of  extended  discussion, 
tor  It  ha»  been  a  principle  of  the  common 
law  from  the  earliest  times  that  a  promise 
without  a  legal  consideration  as  an  equiva- 
lent cannot  be  enforced,  and  it  ts  well  set- 
tied  that  *^e  performance  of  an  act  which 
the  party  Is  under  a  legal  obUgatlcm  to  xier- 
form  cannot  constitnte  a  consideration  for 
a  new  contract."  Roldnson  v.  Jewett,  116  N. 
T.  40;  22  N.  B.  224.  The  Judgment  dionM 
be  affirmed,  with  costs.  AH  concur,  except 
HAIOm,  J.,  not  sitting.  Judgment  affirmed. 

OKI  N.  T.  S72) 

CBEIRNB  V.  ALLEGHENY  &  E.  R.  CO. 
et  al. 

(Court  of  Appeals  of  New  Torfc.   Jan.  19; 
1897.) 

PAmSS— tSPBOmO  pBHF0KMA!«aB— fSUir  BT  BOXD- 
HOLDBKB. 

1.  DefendaotB,  the  owners  of  all  the  stock  la 
three  partly  completed  railroads,  contracted  with 
S'.  to  consolidate  the  railronds,  and  to  mortgatte 
the  franchises  and  property  of  the  companies 
and  certain  land  alleged  to  be  owned  by  defend- 
ants, to  secure  bonds  to  be  issued  by  the  new 
company  and  negotiated  by  N.  A  deed  of  trust 
was  made,  purporting  to  comply  with  the  con- 
tract, bat  by  fraud  'other  lands  were  substi- 
tuted, which  were  valueless.  Hdd,  that  on  re- 
fusal of  the  trnstee  to  sue  for  specific  perform- 
ance of  the  contract,  or  damages  for  its  breach, 
a  bondholder  in  bebalf  of  himself  and  all  other 
bondholders  could  sue  therefor.  88  N.  Y,  Sapp, 
4,  affirmed.  . 

2.  The  railroad  company  was  a  necesiary  par- 
ty to  such  an  action. 

Appeal  from  supreme  court,  appellate  dlvl- 
slott.  First  department. 

Action  by  James  H.  O'Belme  against  S. 
Bullls  and  others.  From  a  Judgment  of  the 
appellate  division  <38  N.  Y.  Supp.  4)  affirm- 
ing a  Judgment  for  plaintiff,  defendant  tlw 


AUeglieny  ft  Elnzna  Ballroad  Company  ap- 
peals. Affirmed. 

Adelbert  Moot,  for  appellant.  Frank  Sul- 
livan Smith,  for  respondent. 

GRAY,  J.  The  plalnUff.  on  behalf  of  him- 
self, as  a  bondholder  of  the  d^endant  rail- 
road company,  and  of  all  other  bondholders 
similarly  situated,  brought  tbis  action  to 
rampei  the  specldc  performance  of  certain 
agreements,  whereby  some  40,000  acres  of 
timber  land,  In  the  aggregate,  contiguous  or 
tributary  to  the  line  of  the  railroad,  were  to 
Iw  conveyed  to  the  trnstee  In  the  mortgage 
made  by  the  railroad  company;  or  to  compel 
the  defendants  to  pay  the  trustee,  t<a  the 
secority  of  the  bondholders,  the  value  of 
said  lands. .  tba  defendants  against  whom 
this  relief  Is  prayed  for  are  the  Allegheny  & 
Klnzua  Railroad  Company  and  two  certain 
persons  named  BuIUs  and  Barse.  It  seems 
that  in  1880  there  were  two  partially  com- 
pleted railroads  in  Pennsylvania  operated  by 
the  Bradford  ft  Corydon  Ballroad  Company 
and  the  Allegany  ft  Klnzua  Ballroad  Compa- 
ny, 'fhere  was  also  In  New  York  a  partially 
completed  railroad  operated  by  a  corporation 
of  the  same  name  as  the  one  In  Pennsylva- 
nia, viz.  the  Allegany  ft  Klnzua  Railroad 
Company.  Of  these  three  railroad  compa- 
nies the  d^endants  Bnllls  and  Barse  owned 
and  held  all  thb  capital  stock.  These  raU- 
Toada  penetrated  a  large  tract  of  timber 
land  In  MtiKeaa  county.  Pa. .  BnlUs  and 
Barse  devised  a  scheme,  In  connection  with 
a  firm  of  New  Yoric  brokws  styled  New- 
combe  ft  Co.,  for  the  reorganization  of  the 
two  Penn^lvanla  companies,  and  In  pursu- 
ance thereof  an  agreement  was  entered  into 
between  them  on  October  8, 1889,  which  re- 
cited that  BnlUs  and  Barse  were  the  owners 
and  holders  of  the  capital  stock  of  the  com- 
panies, and  that  they  were  also  owners  of 
or  controlled  8O;O0O  acres  of  land  in  McKean 
county,  on  which  were  tensive  and  valua- 
ble tracts  of  timber,  the  product  of  which 
they  were  desirous  of  marketing  through  the 
completion  of  the  railroads.  It  provided  that 
Bullls  and  Barse  ^nld  cause  to  be  execut- 
ed a  mortgage  or  deed  of  trust  upon  the 
property  and  franchises  of  the  railroad  com- 
panies and  up<m  these  30,000  acr^  of  land 
to  the  Central  Trust  Company,  as  trustee, 
for  the  purpose .  of  securing  bonds  to  the 
amount  of  ^50,000,  which  Newcombe  &  Co. 
agreed  to  sell  upon  certain  terms.  Bullls  and 
Barse  were  to  place  the  ownership  and  con- 
trot  of  the  railroad  property  and  franchises 
and  of  the  30,000  acres  of  land  In  a  new  cor- 
poration, to  be  created  vnder  the  laws  of 
Pennsylvania.  The  lands  so  to  be  owned  by 
the  corporation  and  covered  try  the  lien  of 
the  mortgage  or  deed  of  trust  were  to  be 
contiguous  or  tributary  to  one  or  the  other 
of  the  railroad^  and  should  be  timbered  and 
profitable  to  the  corporation.  Subsequently 
engineers  were  sent  out,  at  the  request  of 
BnlUs  and  Barse,  by  Newcombe  ft  Co.  and 
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another  concern,  wbom  the^  had  brongbt  tbe 
matter  before,  who  visited  and  InE^tected  the 
timber  lands  In  McKean  county.  In  conse- 
quence of  their  report  and  suggestions,  the 
October  plan  was  changed,  and  a  new  and 
larger  scheme  was  resolved  upon  on  Decem- 
ber 0,  1889.  Upon  the  visit  of  the  engineers 
to  the  timber  lauds,  BuUls  had  accompanied 
them,  and  had  pointed  out,  somewhat  Indefi- 
nitely, what  would  he  the  boundaries  of  tbe 
30,000  acres.  AU  the  lands  shown  were  well 
timbered,  and  were  situated  on  either  side 
of  the  line  of  the  railroad.  Tbe  agreement 
of  December  8th,  modifying  that  of  October 
8th,  between  Newcombe  &  Co.  and  Bullls 
and  Barse,  recited  the  ownership  of  the  capi- 
tal stock  of  the  Allegany  8c  Klnzna  Railroad 
Company  (the  New  York  corporation)  by 
Bullls  and  Barse,  and  that  it  was  proposed 
to  consolidate  it  with  the  two  Pennsylvania 
companies  mentioned  In  the  October  agree- 
ment. Bnllis  and  Barse  were  to  cause  tbe 
merger  and  consolidation  of  the  three  com- 
panies to  be  effected,  with  a  capitalization 
of  ¥600,000  of  stock  and  with  a  bonded  debt 
of  $500,000,  secured  by  a  mcwtgage  to  the 
Central  Trust  Company,  as  tniatee,  which 
should  be  a  first  Ifen  upon  the  prop^lea 
and  franchises  of  the  new  corporation,  and 
should  include  80,000  acres  of  timber  land 
for  tbe  first  43  miles  of  railroad  constructed 
and  completed,  and  16,000  acres  for  the  aOdl- 
tlonal  24  miles  of  railroad  to  be  c<mstracted. 
Only  980(^000  at  par  value  of  the  bonds  were 
to  be  put  upon  tbe  market  at  first,  represent- 
ing 46  miles  ci  the  said  railroads,  and  the  re- 
maining yzOMOO  were  reserved  for  the  pnr^ 
pose  of  completing  the  extensions  of  the 
roads.  Newcombe  &  Oo.  wen  to  negotiate 
tbe  sale  of  bonds  at  par  upon  certain  terms 
and  cimditlons.  Bullls  and  Barse  were  to 
cause  a  contract  to  be  entered  Into  with  the 
Interior  Constmctlon  &  Improvement  Com- 
pany,  a  New  Jersey  corporation,  for  the  pur* 
pose  of  effecting  the  proposed  merger  and 
consolidation  of  the  several  nUlroads,  and 
the  issue  1^  the  new  corporation  of  said 
capital  sto^  and  bonds.  On  the  same  day, 
accordingly,  there  was  an  agreement  made 
between  the  Interior  Gonstmctlcm  &  Im- 
provement Company  and  the  New  Tork  coT' 
poratlon  of  th^  Allegany  &  Klnzna  Railroad 
Company,  whereby  the  former  comimny 
agreed  to  effect  the  proposed  consolldatton, 
to  complete  the  construction  of  tbe  railroads 
without  delay,  and  to  extend  them  so  that 
the  consolidated  company  should  own  a  com- 
pleted road  of  70  miles  In  length.  Thla  agree- 
ment provided  tor  tbe  Issuance  by  the  con- 
s<didated  company  of  9600,000  In  bonds,  to 
be  secured  by  a  mortg^^  which  was  to  cov- 
er. In  addition  to  the  railroad  properties  and 
fmnchises,  1,000  ajexea  of  timber  land  for 
each  mile  of  railroad  constructed  and  com- 
pleted, contiguous  or  tributary  to  the  consol- 
idated railroad,  In  this  manner,  via.:  For 
tbe  first  46  miles  of  railroad  so  completed, 
30^000  acres,  and  for  tbe  additional  24  miles 


of  railroad  to  be  completed,  16,000  acres. 
This  agreement  was  executed  on  behalf  of 
the  railroad  company  by  the  defendant  Bul- 
lls, as  its  president  On  the  same  day  anoth- 
er and  third  agreement  was  made  between  the 
Interior  Construction  &  Improvement  Com- 
pany and  Bullls  and  Barse,  which  refers  to 
the  previous  agreement,  and  states  the  dispo- 
sition to  be  made  by  the  Interior  Construc- 
tion &  Improvement  Company  of  the  bonds 
and  stock  of  the  new  corporation.  By  that 
agreement  Bullls  and  Barse,  among  other 
things,  agreed  "to  cause  the  proper  amount 
of  timber  land  to  be  placed  under  the  lien  of 
said  mortgage  or  deed  of  trust  to  be  execut- 
ed by  said  merged  and  consolidated  corpora- 
tion, as  provided  In  said  agreement";  there- 
by referring  to  the  one  previously  described 
between  the  construction  company  and  the 
Allegany  A  Kinzua  Railroad  Company  of 
New  YoA.  Tbe  consolidation  of  these  three 
railroad  corporations  was  effected  In  Febru- 
ary, 1800,  under  the  name  of  the  present  de- 
fendant the  Alleghei^  &  Klnxna  Raihroad 
Company,  and  thereupon  the  new  company 
executed  and  d^vered  to  the  defendant  the 
Central  Trust  Company,  as  trustee.  Its  mort- 
gage to  secure  bonds  for  the  aggregate 
amount  ot  $900,000,  par  value.  This  mort- 
gage, by  Ite  terms,  covered  all  the  railroad 
jpxopaetieB  and  trandiises,  and  the  defendant 
Bnllis  and  bis  wife  united  in  Ite  execution, 
as  it  is  expressly  found,  "with  the  knowl- 
edge tmA  approval  of  the  defmdant  Barse." 
There  was  a  recital  in  the  mortgage  that 
BnUis  was  tbe  owner  In  fee  of  the  real  es- 
tete  thereinafter  described,  and  It  purported 
to  conv^  to  tbe  trustee,  on  the  part  of  Bul- 
lls and  his  wife,  numerous  tracte  and  par- 
cels of  land,  to  the  extent  of  30,96400  acres. 
There  was  also  a  covenant  by  tbe  mort- 
gagors that  the  railroad  company  should 
cause  to  be  conveyed  to  tbe  trustee,  In  addi- 
tion to  tiie  80,000  acres  of  tiAiber  land  con- 
veyed by  that  Instrumrat,  16,000  more  acres, 
as  a  further  securi'^  for  the  pigment  of  tbe 
bonds  upon  tbe  completion  by  tbe  railroad ' 
company  of  the  70  miles  of  railroad.  It  was 
found  as  a  fact  by  the  trial  judge  that  the 
executt<m  of  this  mortgage  by  Bullls  and 
wife  was  in  apparent  and  partial  perform- 
ance of  the  undertakings  and  contracte  con- 
tained in  the  eerllOT  agreements,  and  of  tiie 
sdieme  of  consolidation  and  extensions.  Tbe 
bonds  were  ^ecuted  and  delivered  by  tiie 
railroad  company  to  tbe  trustee,  and  of  the 
$300,000,  which  were  to  be  preftentiy  dlspoe- 
ed  of,  all  but  $40,000,  which  Newcuube  & 
Co.  retelned  for  their  commissions,  were 
duly  sold  by  that  firm  to  the  plaintiff  and 
his  co-bondh(dders  in  good  faith;  and  the 
finding  further  Is  that  the  proceeds  of  these 
$260,000  Of  bonds  were  applied  to  tbe  extin- 
guishment of  ll«i8  and  to  the  construction 
of  46  miles  of  railroad.  $126,000— being  the 
proceeds  of  the  sale  at  par  of  $126,000  of 
these  bonds— were  paid  over  to  tite  defend- 
ante  Bullls  and  Barse  for  tbe  purpose  of  ex-- 
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tlngnlsblng  Hens  and  Incumbraiicea  upon  the 
properties  of  tbe  varlotiB  conBUtnent  compa^ 
Dies.  It  was  also  found  as  a  fact  that  thB 
bonds  were  retained  and  sold  by  Newcombe 
ft  Co.  "with  full  knowledge  and  reliance  up- 
on the  said  aereral  agreements,  *  *  *  and 
particularly  upon  the  j^vlsions  contained 
therein  for  the  conveyance  to  tiie  defendant 
tmst  company  of  30,000  acres  of  timber  land 
as  a  furthor  security  for  siUd  bonds,  of  the 
character  described  in  said  agreements,  and 
of  the  l^ind  and  value  stated  and  described 
by  said  d^endants  Bullls  and  Barse."  It 
was  also  found,  in  substance,  that  the  de- 
fendants Bullls  and  Bars^  at  the  time  of 
the  agreements  which  hare  been  described, 
had  represeiited  to  Newcombe  &  Go.  that  the 
said  80,000  acres  of  land  w^  timbned, 
clear  of  incambrances,  contiguous  to  the  line 
of  railroad  as  the  same  watf  constructed  and 
projected,  and  that  said  land  was  covered 

merchantable  timber  sufficient  to  provide 
a  railroad  with  at  least  70  tons  of  freight  to 
the  acre  for  conv^ance  over  the  railroad  at 
cwt^  rates.  It  is  also  found  that  New- 
combe ft  Go.  approved  and  accepted  tbe  said 
mortgage  relying  upon  the  representations 
of  Bullis  that  he  was  the  owner  of  the  tracts 
of  land  described  therein,  and  believed  that 

reason  of  such  representations  Bullls  and 
Barse  were  In  good  telth  performing  their 
covenants  and  agreements  In  that  behalf, 
and  in  reliance  thereon  they  proceeded  to 
perform  their  agreements  with  said  BuIUb 
and  Barse.  Bullis  and  Barse  failed  and  re- 
fiued  to  continue  the  work  of  couatmction 
in  August,  1860.  Certain  findings  of  fact 
show  that  of  the  lands  mentioned  and  de- 
scribed in  the  mortgage  some  portions  were 
not  owned  1^  BuUIs  at  the  date  of  Its  execu- 
tion; that  some  portions  were  not  timbered, 
or  bad  all  the  timber  removed  from  them; 
that  Bullis  did  not  have  the  title  to  the  soil 
of  some  portions;  tiiat  he  did  not  have  free 
and  unincumbered  title  as  to  certain  por- 
tions, and  that  "of  the  lands  mentioned  and 
described  In  the  said  mortgage  1,900  acres 
thereof  *  ■  *  *  were  owned  by  said  Bullis 
at  the  date  of  said  mortgage."  The  finding 
also  Is  that  BnlUs  has  not  since  acquired 
good  and  sufficient  title  to  tbe  land  described 
in  the  mortgage,  'thete  findings  have  ample 
support  in  the  evidence;  but  tbe  court  at 
special  term  dismissed  the  complaint,  hold- 
ing that  a  specific  performance  could  not  be 
decreed,  because  there  was  no  proof  as  to 
what  lands  were  owned  or  controlled  by  the 
defendants  Bullls  and  Barse,  except  the  lands 
'described  in  the  mortgage.  Upon  appeal  to 
the  general  term,  that  court  agreed  with  the 
trial  court  tiiat  spedAc  performance  of  the 
contracts  could  not  be  decreed,  but  held  that 
the  damages  sustained  by  the  plaintiff  might 
be  recovered  In  such  an  action,  where  It  op- 
peared  that,  though  he  was  entitled  to  equi- 
table rell^,  yet  it  would  be  unavailing  if 
granted,  because  of  the  defendants*  Inability 
to  perform.  The  general  term  assumed.  In 


the  absence  of  any  ^lanatton  appearing  In 
tba  record,  tiut  the  trial  court  most  have  dis- 
missed tbe  complaint  upon  the  theory  that, 
as  equitable  relief  could  not  be  granted,  tbe 
plaintiff  was  iwt  entitled  to  legal  relief,— an 
assumption  which,  it  must  be  conceded.  Is 
the  only  one  permissive  upon  the  case. 
The  general  tenn  was  undoubtedly  right  In 
holdli^  as  th^  did.  Tbe  plaintiff  has  set 
forth  in  his  complaint  all  the  facte  constitut- 
ing a  cause  of  action  for  specific  perform- 
ance, and,  upcm  it  appearing  that  that  relief 
could  not  be  granted,  he  had  at  least  the 
right  to  a  new  trial  wherein  he  might  esteb- 
Ush  his  citim  for  the  damages  sustained  by 
a  breach  of  the  covenante  and  agreemente 
r^ed  upon.  Stemberger  v.  McGovern,  56 
N.  T.  12;  Margraf  v.  Muir,  57  N.  Y.,  at  page 
IGO.  The  trial  court  might  have  retained  the 
.  cause,  1»  grant  such  legal  relief  as  might  be 
Just  Cuff  V.  Dorland,  SB  Barbw  4S1. 

The  situation  of  the  case  Is  somewhat 
shigular.  The  defendante  BuUIs  and  Barse 
have  apparently  gone  back  to  take  the  new 
trial  awarded  them  below,  but  the  railroad 
company,  for  some  reason  which  do»  not 
appear,  has  ^ected  to  appeal  to  this  court, 
although  ite  natural  course  would  seem  to 
have  been  to  take  the  new  trial,  in  conjunc- 
tion with  the  other  defendants.  Not  having 
d<me  so,  we  an  brought  to  consider  the  plain- 
tiff's relati(His  to  the  defendant  railroad  com- 
pany, and  his  right  to  mUntaln  this  action. 
It  appears,  and  it  is  so  found,  that  prior  to 
the  commencement  of  this  action  the  plain- 
tin^  on  behalf  at  himself  and  of  all  bondhold- 
ers Blmllariy  situated,  bad  applted  to  his 
tnutee,  the  defendant  the  Central  Trust 
Company,  and  had  requested  It,  for  the  pro- 
tection of  the  bondhold««,  to  institute  this 
suit,  and  that  the  trust  company  had  refus- 
ed to  bring  this  action,  or  any  other  suit,  for 
such  pmrposfc  In  view  of  this  attitude  of 
the  trustee,  I  do  not  think  that  tbsxe  Is  any 
doubt  but  that  the  plaintiff,  as  a  bondholder 
of  the  railroad  company,  hod  the  right  to 
bring  and  'to  malntein  the  acticm.  If  this 
were  not  permitted  In  such  cases,  bondhold- 
en  would  be  wholly  without  protection.  A^ 
though  the  mortgage  and  Its  agreemente  are 
made  to  and  with  the  Central  Trust  Compa- 
ny, as  trustee,  yet  the  promise  of  the  railroad 
company  Is  for  the  payment  of  money  to  the 
holder  of  Its  bonds,  and  It  was  to  furnish  se- 
curity for  the  performance  of  that  promise 
that  tbe  mortgage  instrument  was  executed 
and  delivered.  The  txmdholdera  are  the  ben- 
efltdarles  of  the  mortgage  or  deed  of  trust, 
and  that  Instrument  contains,  In  effect,  a  con- 
tract made  for  their  boieflt  through  a  trus- 
tee as  a  convenient  Intermediary.  It  is  upon 
that  principle  that  such  an  aotitm  as  this  is 
permitted.  Beverldj^  v.  BailrDad  Otf.,  112 
N.  Y.  1,  26,  10  N.  B.  480.  Whatever  righte 
were  vested  In  the  trustee  through  the  mort- 
gage instrument,  as  against  the  mortgagors, 
inured  to  the  benefit  of  the  bondholder  as  the 
beneficiary,  and  ore  enforceable  by  him  In 
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the  caise  of  refusal  or  neglect  on  tlie  part  of 
hiB  trustee  to  act  for  him  opon  his  making 
the  proper  request. 

Although  the  action  was  Intended  to  com- 
pel the  performance  by  Bullls  and  Barse  of 
agreements  relating  to  the  extent  and  quali- 
ty of  the  lands,  which  were  to  constitute  part 
of  the  security  for  the  payment  of  the  bonds 
Issued  by  the  railroad  company,  It  was  not 
only  proper,  but  necessary,  that  the  railroad 
corporation  should  be  Joined  as  a  defend- 
ant The  subject-matter  of  the  suit  related 
to  a  contract  of  the  railroad  company,  name- 
ly, that  which  was  In  the  deed  of  trust  con- 
cerning the  conveyance  of  lands  to  the  trus- 
tee; and  the  company  was  obviously  mate- 
rially Interested  In,  and  would  be  affected 
by,  the  result  of  a  suit  whose  object  was  to 
cause  that  security  to  be  furnished  which  It 
was  contemplated  and  agreed  the  bondhold- 
ers should  have.  No  decree  granting  relief 
in  the  action  would  be  complete  unless  It  op- 
erated ui>on  the  mortgagor  as  well  as  the 
other  parties  who  are  alleged  to  bave  become 
obligated  with  It 

The  theory  of  the  complaint  and  the  tend- 
ency of  the  proof  opon  the  trial  were  that  a 
fraudulent  scheme  was  devised  by  Bullls 
and  Barse,  having  for  Its  object  the  consol- 
idation of  certain  railroad  properties  owned 
and  controlled  by  them,  and  the  issuance  of 
a  large  number  of  bonds  by  the  consolidated 
company,  which  should  be  placed  with  the 
public  at  par,  through  the  co-operation  of 
Newcombe  &  Co.,  whose  assistance  to  the 
scheme,  in  the  negotiation  of  the  bonds, 
should  be  gained  by  representations  and 
agreements  of  such  a  nature  as  to  the  timber 
tracts  to  be  furnished  as  additional  security 
under  the  mortgage  that  the  bonds  would  ap- 
.pear  to  be  attractive  and  salable  securities. 
We  are  not  called  upon,  at  the  present  time, 
to  pass  upon  the  liability  of  Bullia  and  Barse 
for  the  parts  they  have  pitted  in  the  de- 
velc^ment  and  consummation  of  this  scfa^e. 
Inasmuch  as  they  have  gcme  l}ack  to  a  new 
trial;  but,  on  the  face  of  this  record,  that 
the  evidence  amply  warranted  the  findings 
by  the  trial  court  is  not  to  be  denied,  and  It 
would  have  Justified  the  granting  of  relief  to 
the  plaintiff  had  the  case  been  in  a  shape 
to  make  that  possible.  If  that  be  true  as  to 
the  defendants  Bullls  and  Barse,  then  this 
appellant,  the  railroad  company,  must  be 
bound  by  the  findings  as  to  the  nature  and 
extent  of  the  security  to  be  given  to  the  hold- 
ers of  its  bonds.  That  Is  enough  for  the 
purpose  of  this  appeal,  and  It  is  onnecessary 
to  discuss  other  questions  which  are  argued 
and  which  bear  upon  the  right  of  the  plain- 
tiff to  maintain  the  action  aa  against  Bullls 
and  Barse.  They  are  not  here,  and  there- 
fore, '  If  those  questions  have  any  gravity, 
th^  must  be  dealt  with  at  another  time,  and 
in  the  light  of  such  evidence  as  may  be  ad- 
duced; but  Qiat  a  Judgment  against  the 
raihwad  company  la  folly  warranted  by  the 
evidence  needs  no  extended  discnaslon. 


The  appellant  contends  that  upon  the  rec- 
ord it  was  innocent  of  any  acts  for  which 
the  plaintiff  could  maintain  the  action 
against  It  In  that  contention  I  am  unable 
to  agree.  For  reasons  that  have  been  before 
stated,  the  railroad  company  was  a  proper 
and  necessary  par^  defendant.  Its  agree- 
ments In  the  mortgage  or  deed  of  trust  with 
respect  to  the  security  to  be  furnished  In  ad- 
dition to  Its  properties  and  franchises  were 
made  Jointly  with  others.  It  was  formed  by 
the  consolidation  of  three  railroad  compa- 
nies In  New  York  and  P^msylvania,  whose 
capital  stock  was  owned  by  Bullls  and  Barse, 
and  in  Issuing  the  bonds  agreed  upon,  and 
in  executing  and  delivering  the  mortgage  for 
their  security.  It  was  an  instrumentality  of 
those  parties.  It  is  no  valid  objection  to  this 
acticm,  as  against  the  railroad  company,  that 
the  plaintiff  has  a  remedy  by  way  of  a  fore- 
closure of  the  mortgage  securing  his  bonds, 
if  they  are  not  paid  according  to  their  terms. 
When  this  action  was  brought,  there  had 
been  no  default  In  the  payment  of  Interest  on 
the  bonds;  but  when  it  appeared  that  the 
underlying  security  for  the  payment  ot  the 
bonds  had  not  been  furnished  aa  agreed,  the 
trustee  was  entitled,  or^  in  the  event  of  Its 
refusal  to  do  so,  the  bondholders  were  entl- 
tied,  upon  the  plainest  principles  of  equity, 
to  ask  that  the  obligor  in  the  bond,  and  the 
other  parties  who  are  alleged  to  have  made 
themselves  Jointly  liable  with  it  with  re- 
spect to  the  security  to  be  mortgaged  for  the 
payment  of  the  bonds,  be  compelled  to  per- 
form what  they  ought  to  have  done;  and  if 
performance,  for  any  reason,  may  not  be  de- 
creed, that  the  court  should  award  such 
i^Uef  against  them  as  upon  the  facts  it 
should  deem  the  plaintiff  to  be  entitled  to. 
I  see  no  reason  for  reversing  the  order  of 
the  general  term,  and  therefore  I  advise  its 
affirmance,  and,  under  the  stipulation  given 
by  the  appellant,  that  Judgment  absolute 
should  be  ordered  against  it,  wltb  costs.  AU 
concur.  Judgment  affirmed. 

(151  N.  T.  saz) 

TBUSTBES  OF  AMHERST  COLLEOB 
et  al,  V.  RITCH  et  al. 

(Court  of  Appeals  of  New  York.    Jan.  19, 

1897.) 

Appeai.  ISO  Ebror — Review — Weight  axd  Svt- 
riciBSCT  or  Evidbncf: — FftAon— Estatb  op  Leo- 

ATRBS  —  pROMfSB  TO  HOLD  POH  AXDTBBK  —  BS- 
QDBBT8  TO  CHAKIVT  —  VjJ,IDITY— A9SIO?i»IBHT — 

Estoppel  is  Pais— Jodgmbst— Res  Judicata. 

1.  Code  Civ.  Pro.  <  1022,  provldea  that  the 
decisioQ  on  tht  whole  issue  of  fact  may  state 
separately  the  facts  found  and  the  conclusions 
of  law,  and  direct  the  judgment  to  be  entered 
thereoD.  or  state  the  grounds  on  which  the  is- 
sues have  been  decided,  and  direct  judgment. 
Held,  that  where  the  decision  of  the  special 
term  does  not  state  the  facts  found,  and  the 
judgment  entered  thereon  is  aSirmed  by  the 
general  term,  on  appeal  to  the  court  of  appeals, 
all  the  facts  warranted  by  the  evidence  and 
necessary  to  support  the  judgments  below  are 
presumed  to  have  been  found,  and  the  court 
of  appeals  has  no  nore  control  over  the  facts 
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than  it  faaa  when  specific  findinn  are  made  by 
the  Bpecial  term  acd  affirmed  oy  the  general 

term. 

2.  Testator,  after  bequests  to  his  wife  and 
others,  gave  certain  sudis  to  colleges  named, 
and  the  rnsic1u(>  absolutely  to  persons  named. 
The  beqnest  to  the  'ealdpary  l^atees  was  upon 
a  secret  trast  for  the  benefit  of  such  colleges. 
PendiBR  a  contest  of  the  will  bj  the  widow  and 
next  of  kin,  ihe  iat*er,  fo-  valuable  considera- 
tion, executed  releases  to  the  residaary  lega- 
tees, who  did  DOt  state  that  there  was  a  secret 
trust  which,  being  void,  woald  vest  In  the  wid- 
ow and  nex^  of  .kin  the  bulk  of  the  residuary 
estate.  Substantially  all  the  material  facts 
had  been  disclosed  in  the  contest,  the  residuary 
legatees  being  examined  at  length  by  the  conn- 
sel  for  the  widow  and  next  of  kin.  The  for- 
mer took  the  position,  on  the  trial,  that  the  gift 
to  them  was  absolute;  hot  the  counsel  for  the 
latter  claimed  that  there  was  a  secret  trust, 
which  was  invalid,  and  that  their  clienta  were 
entitled  to  the  residuary  estate.  Held,  that  the 
fact  that  the  residuary  legatees  did  not  state 
that  there  was  a  secret  trust  when  they  obtain- 
ed the  releases  did  not  conclusively  prove  fraud, 
BO  as  to  make  the  failure  to  find  fraud  a  ques- 
tion of  law  and  reviewable. 

3.  Where  a  testator  gives  his  residuary  estate 
to  persons  absolately,  bnt  relying  on  the  ex- 

Eress  promise,  made  by  one  of  the  legatees,  on 
^half  of  himself  and  bis  co-tenants,  that  they 
will  distribute  the  same  among  certain  bene- 
ficiaries named  in  the  will,  the  residuary  lega- 
tees take  it  as  troateeSi  and  acquire  no  person- 
al interest  in  it    86  N.  Y.  Sopp.  676,  affirmed. 

4.  Testator  gave  certain  sums  to  colleges 
named,  and  the  residne  of  bis  estate  to  certain 
persons  in  trust  for  the  benefit  of  the  same  col- 
leges. He  made  aereral  codicils,  and,  after 
the  first,  the  trust  remained  the  same  though  it 
was  secret.  So  far  as  any  writing  signed  by 
testator  showed,  it  always  remained  the  same, 
unless  modified  by  an  advisory  memorandum 
given  one  of  the  trustees,.  H^d,  that  a  jadg- 
ment  of  the  general  term,  affirming  a  jadgment 
of  the  special  term,  tbat  the  beneflciarfes  of 
the  secret  trust  were  limited  to  the  colleges  orig- 
inally named,  should  not  be  disturbed,  there  be- 
ing no  other  evidence  of  a  contrary  intent  except 
the  testimony  of  one  of  the  trustees,  which,  the 
presumption  is,  the  court  tor  suffident  reasons 
did  not  believe. 

5.  Laws  1860,  c.  3(10,  forbidding  a  testator, 
having  a  husband,  wife,  child,  or  parent,  to  give 
to  any  charitable  corporation,  etc.,  more  than 
one-half  the  estate,  after  [mymettt  of  debts,  ap- 
plies where  a  testator,  leaving  a  wife,  gives  by 
his  will  more  than  half  his  estate  to  certain  per- 
sons absolutely,  but  the  gift  is  in  fact  upon  a 
secret  tmst  for  the  benefit  of  charitable  corpo- 
rations. 

6.  Laws  1860,  c.  860,  forbidding  a  testator, 
having  a  husband,  wife,  child,  or  parent,  to  give 
to  any  charitable  corporation,  etc.,  more  than 
one-half  the  estate  after  nayment  of  debts,  Is 
for  the  protection  of  the  class  of  persons  speci- 
fied therein  and  those  benefited  through  them; 
and  if  they,  for  valuable  consideration,  volun- 
tarily release  their  interests  under  the  will,  no 
one  else  can  Impeach  its  validity.  Andrews,  C. 
J.,  dissenting.    36  N.  Y.  Suup.  576,  affirmed. 

7.  Pending  a  contest  of  the  will,  the  widow 
and  next  of  kin  executed  to  the  trustees  a  pre- 
liminary instrument,  which,  after  withdrawing 
all  objections  to  the  prolwte  of  the  will,  con- 
tained a  covenant  not  to  sue  for  a  construction 
of  it,  or  to  set  it  aside,  and  not  to  make  any 
claim  on  the  residuary  legatees  as  such  or  as 
executors,  and  an  agreement  to  "execute  a  gen- 
eral release  of  all  claims,'*  both  to  tlie  executors 
and  their  donees,  under  a  deed  of  gift,  referred 
to,  to  certain  charitable  corporations,  previously 
executed  by  the  residuary  legatees,  as  well  as 
to  the  persons  named  as  residuary  legatees,  in- 
dividually. After  payment  of  the  considera- 
tion provided  for  In  such  Instrument,  the  widow 
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and  next  of  kin  executed  another,  running  to 
such  persons  as  executors,  trustees,  Individuals, 
and  representatives  of  the  donees  under  the 
deed  of  gift,  which  recited  that  the  amount  paid 
was  "in  compromise  and  full  settlement"  of  all 
cdEilcsta  of  the  will,  or  concerning  the  estate, 
and  I'lU'h  covenantor  then  "remised,  released, 
and  forever  discharjiid"  said  persons,  in  their 
said  several  L-upnoities,  "and  also  the  said 
donees,"  named  in  tht.  deed  of  gift,  of  and  from 
all  manner  of  actions  and  Ui-uinnds  whatsoever, 
in  law  or  in  equity,  which  "the  covonnntors  ever 
had,"  etc.  akd,  that  anch  iaatrumeutti  did  not 
operate  as  transfers  or  assignments,  but  wert; 
releases  of  the  interests  of  the  covenantors  to 
which  they  were  entitled  under  Laws  1860,  c. 
860.    Andrews,  a  J.,  dissenting. 

8.  If  sach  instiumeuts  operated  as  a  transfer 
to  the  persons  named  as  residuary  legatees,  in- 
dividually, whatever  interest  they  acquired  was 
held  in  trust  for  the  benefit  of  the  beneficiaries 
of  the  secret  trust     Andrews,  C.  J.,  dissenting, 

9.  Testator,  who  had  a  wife,  by  the  ninth  ar- 
ticle of  his  will,  gave  certain  sums  to  colleges 
named.  By  the  residuary  clause  he  gave  over 
half  of  his  estate  to  persons  named,  absolutely; 
but,  in  fact,  the  gift  was  upon  a  secret  trust  for 
the  same  colleges.  The  residuary  legatees, 
claiming  absolute  title,  made  a  deed  of  gift  to 
certain  other  charitable  corporations,  and  oh- 
talned  from  the  widow  and  next  of  kin,  pending 
a  contest  of  the  will  by  the  latter,  releases  of 
their  claims,  etc.  The  colleges  had  no  connec- 
tion with  the  making  of  the  deed  of  gift  or  the 
releases.  After  thefr  execntloo,  the  consent  of 
the  colleges  was  given  to  the  postponement  of 
payment  of  their  specific  legacies  ''to  the  pav- 
ment  of  the  amounr'  the  widow  and  next  of  km 
had  agreed  to  accept  in  release  of  tb^r  claims. 
Held,  that  sach  colleges  were  not  estopped,  as 
afrainst  the  charitable  corporations  named  in 
the  deed  of  gift  and  the  donors,  from  claiming 
the  money  given  thereby,  because  they  did  not 
disclose  their  intention  to  claim  it  pending  or  at 
the  time  of  the  settlement  by  the  donors  with 
the  widow  and  next  of  kin;  and  the  fact  that, 
owing  to  such  consent,  the  residuary  legatees 
had  p«Id  a  large  proRortion  of  the  specific  lega- 
cies to  the  colleges  was  immaterial. 

10.  A  will  gave  certain  sums  to  colleges  named, 
and  by  a  residuary  clause  gave  a  large  sum  to 
certain  persons  upon  a  secret  trust  for  the  ben- 
efit of  the  same  colleses.  The  residaarT  lega- 
tees, claiming  absolute  UtIe,  executed  a  deed  of 
gift  to  certain  other  charitable  corporations, 
and  obtained  releases  from  testator's  widow  and 
next  of  kin.  Held,  that  an  action  by  snch  col- 
leges, against  the  residuary  legatees  and  anch 
charitable  corporationa,  to  recover  the  residuaiy 
estate  under  the  secret  trust,  was  not  barred 
by  an  order  of  the  surrogate  that  testator  be- 

aueathed  a  certain  sum,  which  was  one-third 
le  total  amonnt  which  passed  by  the  residuary 
clause,  to  each  of  the  three  residuary  legatees, 
in  a  proceeding  to  ascertain  what  amount  of 
property  passing  under  the  will  was  subject  to 
taxation,  and  to  fix  the  amount  of  the  tax. 

Appeal  from  supreme  court,  general  term, 
First  department. 

Action  by  the  trustees  of  Amherst  College 
and  others  against  Thomas  G.  Rltch  and 
others,  to  establish  and  enforce  a  secret  trust 
for  the  benefit  of  plalntiftB  under  the  will 
of  Daniel  B.  Fayerweather,  deceased,  of 
which  defendants  Thomas  G.  Rltch,  Justus 
L.  Bulkley,  and  Henry  B.  Vaughan  were  ex- 
ecutors, etc.  The  other  defendants  were  tes- 
tator's next  of  kin,  and  the  executors  of  the 
estate  of  Lucy  Fayerweather,  deceased,  wid- 
ow of  the  testator,  and  certain  literary  and 
charitable  corporations  which  claimed  under 
such  secret  trust  and  a  deed  of  gift  by  Thom- 
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as  O.  Rltch  and  others,  as  executors,  trus- 
tees, and  resldaary  legatees.  From  a  judg- 
ment of  the  general  term  <36  N.  Y.  Supp.  676) 
affirming  a  Judgment  of  the  special  term 
(31  N.  Y.  Supp.  885)  in  favor  of  plaintiffs,  de- 
fendants appeaL  Affirmed. 

Daniel  B.  Farerweatber,  an  old  resident 
of  the  city  of  Mew  Yo^  died  on  the  15th 
of  MOTember,  1890,  leaving  a  wtU,  four  cod- 
icils, an  estate  of  several  millions,  consist- 
lug  chiefly  of  pcraonal  property,  and  debts 
amounting  to  less  than  ¥10.000.  He  left 
neither  child  nor  descendant,  but  a  widow 
and'  three  nieces,  lils  only  heirs  at  law  and 
next  of  kin.  survived  him.  By  the  first 
and  second  articles  of  his  will,  which  is  dat- 
ed October  6, 1884,  he  revoked  all  prior  wills 
by  him  made  and  provided  for  the  payment 
of  his  debts,  funeral  expenses,  and  the  costs 
and  charges  attending  the  administration  of 
his  estate.  By  the  third  article  he  bequeath- 
ed to  his  wife  the  sum  of  $10,000,  and  by 
the  fourth  he  devised  to  her  his  dwelling 
house  and  the  furniture  therein,  his  stable, 
horses,  carriages,  and  the  like.  By  the  fifth 
article  he  gave  his  wife  an  annuity  of  $15,- 
000  during  her  life,  and  directed  that  the 
provisions  In  his  will  for  her  benefit  should 
be  in  lieu  of  dower  or  other  Interest  in  his 
estate.  By  the  sixth  article  he  gave  to  Anna 
Amelia  Joyce  an  annuity  of  fl,000  during 
her  life,  or  so  long  as  she  should  remain  un- 
married; and  by  the  seventh  he  gave  to 
Lucy  J.  Beai^ey  $100,000,  to  Mary  W.  Ach- 
ter  and  Emma  S.  Drury  $10,000  each,  and  to 
Charles  Hennessey,  a  porter  in  his  store,  $1,- 
000.  The  eighth,  ninth,  and  tenth  articles 
are  as  follows:  "Eighth.  After  the  pay- 
ment of  the  legacies  and  bequests  hereinbe- 
fore made,  1  give  and  bequeath  to  the  Pres- 
byterian Hospital,  located  in  the  city  of  New 
York,  the  sum  of  $25,000;  to  St  Luke's  Hos- 
pital, In  said  city.  $25,000;  to  the  Manhattan 
Eye  and  Ear  Infirmary,  in  said  city,  $25,000; 
to  the  Women's  Hospital,  in  said  city,  $10,- 
000;  to  Mount  SInal  Hospital,  in  said  city, 
$10,000.  Ninth.  Subject  to  the  conditions 
and  limitations  in  this  paragraph  herein- 
after contained,  I  give  and  bequeath  to  Bow- 
doin  College,  at  Brunswick,  Maine,  the  sum 
of  $100,000;  to  Dartmouth  College,  at  Han- 
over, New  Hampshire,  the  sum  of  $100,000; 
to  Williams  College,  at  WlUiamstown,  Mas- 
sachusetts, the  sum  of  $100,000;  to  Amherst 
College,  at  Amherst,  Massachusetts,  the  sum 
of  $100,000;  to  Wesleyan  University,  at  Mld- 
dletown,  ConnecUcut,  $100,000;  to  Yale  Col- 
lege, at  New  Haven,  Connecticut,  $300,000,  of 
which  $100,000  shall  be  used  for  the  pur- 
poses of  the  Sheffield  Scientific  School,  con- 
nected with  said  college;  to  Columbia  Col- 
lege, in  the  city  of  New  York,  $200,000;  to 
Union  Theological  Seminary,  in  the  city  of 
New  York,  the  sum  of  $50,000  as  a  special 
fund,  to  be  used  for  the  endowment  of  what 
are  known  as  cadetships,  such  use,  however, 
being  subject  to  the  discretion  of  the  board 


of  directors  of  such  Institution.  I  also  give 
and  bequeath  un^o  Hamilton  College,  at  Clin- 
ton, New  York,  $100^000;  to  the  University 
of  Rochester,  at  Rochester,  New  York,  $100,- 
000;  to  Oomell  University,  at  Ithaca.  New 
York,  $200,000;  to  Lafayette  College,  at  Baa- 
ton,  Pennsylvania,  $50,000;  to  Lincoln  Uni- 
versity, at  Lower  Oxford,  Pennsylvania, 
$100,000;  to  the  University  of  Virginia,  at 
CharlottevlUe,  Virginia,  $100,000;  to  Hamp- 
ton University,  at  Hampton,-  Virginia,  $100,- 
000;  to  MaryvlUe  College,  MaryvlUe,  Ten- 
nessee $100,000;  to  Marietta  Collie,  at  Ma- 
rietta, Ohio.  $50,000;  to  Adelbert  GoUege,  at 
Cleveland,  Ohio,  $50,000;  to  Wabash  Ooltege. 
at  Crawfordsvllle,  Indiana,  $50,000;  to  Park 
CoUege,  at  Farkvllie,  Missouri,  $50,000.  In 
case  the  condition  and  circumstances  of  any 
of  the  institutions  named  In  this  paragraph 
of  my  will  shall  be  so  changed  that.  In  the 
judgment  of  my  executors,  it  Is  not  expedl' 
ent  to  pay  over  all  or  any  of  said  moneys  to 
such  InsUtutious,  Z  authorize  and  empower 
my  executors.  In  the  exercise  of  their  dis- 
cretion, to  withhold  or  reduce  the  amounts 
herein  directed  to  be  given.  If  my  estate 
shall  not  be  sufficient  to  pay  In  full  all  the 
legacies  and  bequests  In  this,  my  will,  con- 
tained, the  legacies  and  bequests  provided 
for  prior  to  this  paragraph  of  my  will  shall 
be  first  paid  In  full,  and  the  bequests  In  this 
paragraph  contained  shall  be  paid  pro  rata. 
Tenth.  All  the  rest,  residue,  and  remainder 
of  my  estate,  real  and  personal,  of  which  I 
shall  die  possessed-,-  I  give,  devise,  and  be- 
queath unio  my  executors,  to  have  and  to 
hold  the  same,  in  trust  nevertheless,  to  sell 
and  convert  Into  cash,  and  divide  the  same 
equally  among  the  several  corporations  men- 
tioned in  the  ninth  paragraph  of  this,  my 
will,  share  and  share  alike."  By  the  elev- 
enth and  last  article  he  appointed  Justus  L. 
Bulkley  and  Thomas  G.  Hitch  executors  of 
his  will  and  trustees  of  his  estate,  with  au- 
thority to  sell  and  convey,  and  to  do  any  and 
all  acts  In  their  discretion  expedient  or  nec- 
essary to  the  full  execution  of  the  provisions 
of  his  will. 

Anna  Amelia  Joyce,  who  is  named  in  the 
sixth  article,  was  a  sister  of  Mrs  Fi^er- 
weather,  and  lived  in  the  family  of  the  testa- 
tor, for  whom  she  occasionally  acted  as  an 
amanuensis.  She  subsequently  married,  and 
Is  now  Mrs.  John  B,  I^eynolds.  Lucy  J. 
Beardsley,  Mary  W.  Achter,  and  Emma  S. 
Drury,  mentioned  in  the  seventh  article,  are 
the  heirs  at  Liw  and  next  of  kin  of  the  tes- 
tator. Mrs.  Drury,  having  obtained  a  di- 
vorce, resumed  her  maiden  name,  and  is 
now  Itnown  as  Emma  S.  Fayerweather.  The 
property  given  to  the  widow  by  the  fourth 
clause  of  the  will  was  worth  about  $100,00a 
In  early  life  Mr.  Fayerweather  spent  some 
time  in  the  neighborhood  of  the  University 
of  Virginia,  and  his  experience  and  associa- 
tions at  that  time  awakened  an  interest  In 
college  educatlOD.  His  instructions  to  Mr. 
Thomas  G.  Bitch,  his  legal  advisor,  who 
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drew  this  will,  were  that  he  wished  to  dis- 
pose of  his  property  In  the  same  general  way 
as  In  prevloua  wills  made  by  him.  In  1875 
he  executed  a  will,  the  contents  of  which 
were  not  disclosed  by  the  erldence,  except 
that  it  showed  an  Interest  In  educational  In- 
stitutions. This  Interest  appeared  more 
plainly  In  a  will  made  In  1880,  by  which  he 
gave  ¥1,000,000  to  14  colleges,  Inclndlng  12 
of  those  named  In  the  ninth  article  of  the 
win  that  Is  now  the  subject  of  controversy. 
The  resldnary  clause  of  the  will  of  .1880  was 
substantially  like  the  tenth  article  of  his  last 
win,  made  In  1884,  except  that  the  benefi- 
ciaries were  the  same  14  collies  to  which 
he  had  given  specific  legacies  to  the  axaoimt 
of  $l,600,00(ir  as  aforesaid. 

On  the  same  day  that  the  will  In  question 
was  executed,  the  testator  signed  a  paper  of 
even  date,  the  body  of  which  Is  as  follows: 
"This  certifies  that  I  have  executed  my  will 
of  this  date,  having  been  advised  by  my 
connsel  of  the  provisions  and  restrictions  of 
the  law  of  this  state  relative  to  benevolent 
corporaUone.  I  trust  my  heirs  will  permit 
the  provisions  of  this,  my  will,  to  be  carried 
Into  effect"  Both  the  will  and  this  paper 
were  prepared  under  the  direction  of  Mr. 
Bitch,  and  were  given  to  him  for  safe-keep- 
ing as  soon  as  th^  were  executed.  The  only 
statutes  of  this  state  Impo^ng  restrictions  up- 
on the  disposition  of  property  that  are  appli- 
cable to  this  will  are  chapter  319  of  the 
Laws  of  1848,  as  amended,  which  relates  to 
the  amount  of  property  that  benevolent  cor- 
porations can  receive  by  devise,  and  chap- 
ter 360  of  the  Laws  of  1860,  which  forbids  a 
testator,  having  a  wife,  child,  or  parent,  to 
give  more  than  one  half  of  his  estate  to  char- 
itable, benevolent,  or  literary  Institutions. 
The  bequests  to  the  5  hospitals  named  in  the 
eighth  clause  amount  to  $95,000,  while  those 
to  the  20  colleges  named  In  the  ninth  clause 
amount  to  ?2,100,000,  so  that,  under  the  op- 
eration of  the  statute  last  named,  the  tenth 
clause  of  the  will  was  valid  only  to  the  ex- 
tent of  the  difference  between  $2,195,000  and 
one-half  of  the  estate  remalnli^  after  the 
payment  of  debts. 

About  two  months  after  he  made  his  will, 
Mr.  Payenveather  executed  his  first  codicil, 
dated  December  13,  1884,  tbe  dlsiwslng  part 
of  which  is  In  these  words:  "(1)  I  hereby 
ratify  and  confirm  my  said  will  In  every  re- 
spect, except  so  far  as  the  same  Is  modified 
by  this  codicil.  (2)  I  hereby  revoke  the 
tenth  paragraph  of  my  said  will,  which  Is  In 
the  words  following:  [That  paragraph  was 
here  quoted  literally  aud  Inclosed  by  quota- 
tion marks.]  (3)  All  the  rest  and  residue  of 
my  estate,  of  whatsoever  character,  and 
wheresoever  situated  the  same  may  be,  of 
which  I  shall  die  possessed,  and  remaining 
after  the  provisions  of  the  first  nine  para- 
graphs of  my  will  have  been  duly  complied 
with  and  carried  into  effect,  I  give,  devise, 
and  bequeath  to  Justus  L.  Bulkley  and 
Thomas  G.  Rltcht  named  in  the  eleventh 


paragraph  of  my  said  will,  to  them  and  their 
heirs  forever."  Mr.  Hitch,  who  prepared 
this  codicil,  also  prepared  a  paper,  which 
was  substantially  copied  by  the  testator  and 
signed  by  him.  bearing  the  date  of  December 
11,  18^,  and  headed  "Private  Memoran- 
dum," of  which  the  following  Is  a  copy:  "I 
have  made  Mess^  Bulkley  and  Kltch  my 
residuary  legatees,  In  the  confidence  that 
thereby  my  intentions  as  expressed  In  my 
will  shall  be  carried  into  effect,  and  without 
litigations  on  the  part  of  any  person  or  per- 
sons Interested.  In  case  of  my  death,  I  trust 
they  win  take  such  steps,  by  wUl  or  other- 
wise, as  win  protect  my  estate  against  the 
contingency  of  the  death  of  either  before 
my  estate  Is  settled  and  distributed."  This 
paper  was  placed  In  an  envelope,  which  was 
Indorsed,,  "Messrs.  J.  L.  Bulkley  and  T.  G. 
RIteh,  to'  be  Opened  In  Case  of  My  Death," 
and  was  handed  by  Mr.  Fayerweattaer,  to- 
gether with  the  codicil,  to  Mr.  Bitch  for  safe- 
keeping. 

Several  years  passed,  when,  on  the  7th  of 
January,  1888,  Mr.  Payerweather  executed 
a  second  codicil  to  his  will,  by  which,  after 
making  some  bequests  to  persons  employed 
by  his  firm,  he  provided  as  follows;  "Second. 
I  hereby  nominate  and  appoint  my  friend, 
Henry  B.  Vaughan,  of  Elizabeth,  New  Jer- 
sey, an  executor  of  my  wUl  and  trustee  of 
my  estate,  in  addition  to  Justus  L.  Bulkley 
and  Thomas  G.  Bitch,  named  as  executors 
and  trustees  in  my  said  will,  and  I  give  to 
said  Vaughan  the  same  powers  and  authority 
in  every  respect  as  are  conferred  on  said 
Bulkley  and  Bitch  In  and  by  the  eleventh 
paragraph  of  my  wlU.  I  order  and  direct 
that  no  bonds  or  other  security  of  any  kind 
be  required  to  be  given  by  him  aa  executor 
or  trustee.  Third.  In  all  respects,  except  aa 
herein  modified,  I  ratify  and  confirm  said 
will,  and  the  first  codicil  thereto." 

Fourteen  months  later,  and  on  March  19, 
1884,  he  executed  a  third  codicil,  whereby  he 
Increased  the  amount  of  the  legacies  pre- 
viously given  to  Anna  Amelia  Joyce,  Mary 
W.  Achter;  and  Emma's.  Drury,  provided  for 
the  purchase  of  a  burial  lot  and  the  erection 
of  a  monument,  and  made  bequests  to  a  num- 
ber of  persons  in  his  employment.  There 
were  several  Interviews  between  the  testator 
and  his  said  counsel  a  short  time  before  the 
execution  of  the  third  codicil,  during  which 
the  private  memorandum  dated  December 
11,  1884,  was  produced  by  Mr.  Elteh,  and 
placed  before  Mr.  Fayerweather.  In  the 
course  of  these  Interviews  another  paper  was 
signed  by  Mr.  Fayerweather,  and  left  with 
Mr.  Bitch,  dated  March  22,  1889,  of  which 
the  foUowlng  Is  a  copy:  "Private  Memoran- 
dum. Having  made  inquiries  with  regard  to 
Hampton  and  Lincoln  Universities,  It  Is  my 
judgment  that  the  bequests  to  them  should 
be  withheld.  I  think  the  bequest  to  Cornell 
University  should  not  exceed  $100,000.  If 
the  Northwestern  University,  at  Evanston, 
IlUnois,  Is  In  a  prosperous  condition,  I  should 
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recommend  tbat  $100,000  be  given  to  It  If 
the  following  pwsons  are  in  my  employ  at 
the  time  of  my  death,  I  suggest  that  they 
receive  the  following  anms:  Bogeta  and 
Clark,  $600  each;  Gould,  Campbell,  and 
Stone,  $300  each,  and  Carpenter,  $260;  also, 
James,  who  now  opens  and  doses  the  store, 
$100;  John  Dlzon,  $200.  I  also  wish  that 
$1,000  be  given  to  Aflss  Joyce  Immediately 
after  my  decease.  In  additltm  to  the  provi- 
sion made  for  her  by  my  will."  Mr.  Bitch 
testified  that,  when  this  paper  was  signed, 
several  suggestions  were  made  to  him  by  Mr. 
Fayerweather  in  relation  to  various  colleges 
named  In  the  ninth  article  of  his  will,  and, 
speaking  "genenlly,  with  regard  to  Institu- 
tions," be  said  to  Mr.  Ritch,  In  substance, 
that  be  and  Mr.  Bulkley  must  use  their  best 
judgment  In  regard  to  what  came  Into  their 
bands. 

.  About  a  year  and  a  half  later,  and  after  < 
Mr.  Fayerweatber'a  health  had  begun  to 
fall,  he  wrote  a  note  to  Mr.  Ritch,  dated 
November  8,  1800,  requesting  bim  to  bring 
him  "the  balance  of  the  copy  of  bis  "wlU." 
doubtless  referring  to  the  second  and  third 
codicils,  and  Mr.  Bitch  did  so  about  four 
days  later.  November  10,  1890,  Mr.  Vaugb* 
an,  who  had  been  appointed  by  the  second 
codicil  as  one  of  the  er^ecutors  and  tmstees, 
but  who  was  not  then  a  legatee  or  devisee, 
had  an  Interview  with  Mr.  Fayerweather, 
who  produced  a  copy  of  the  will  and  three 
codicils,  which  Mr.  Vaugban  read  aloud  to 
lilm  at  his  request  Until  then  Mr.  Vaugban 
did  not  know  that  the  residuary  estate  had 
been  given  to  Messrs.  Bulkl^  and  Bitch, 
and  he  did  not  even  then  learn  of- the  three 
memoranda  above  referred  to.  He  knew 
that  Mr.  Fayerweather  ^wanted  bis  residu- 
ary estate  to  go  to  institutions,  and.  In  view 
of  the  absolute  nature  of  the  residuary  gift, 
be  entertained  some  misgivings  as  to  what 
might  become  of  it  He  asked  an  explana- 
tion from  Mr.  Fayerweather,  who  said  that 
be  believed  his  wishes  would  be  carried  out 
As  a  result  of  the  conversation  Mr.  Vaugb- 
an went  to  his  lawyer,  Mr.  Prescott  Hall 
Butler,  who  prepared  another  codicil,  re- 
voking the  devise  and  bequest  of  the  residu- 
ary estate  made  to  Messrs.  Bulkley  and 
Bitch,  Individually,  by  the  first  codicil,  and 
restoring  the  tenth  article  of  the  wllL  On 
the  same  day  Mr.  Vaugban  read  the  draft 
of  this  codicil  to  Mr.  Fayerweather,  who 
approved  it,  and  the  next  day  executed  it, 
faid  placed  it  in  the  hands  of  Mr.  Vaueban 
for  safe-keeping.  Mr.  Bltcb  Icnew  nothing 
about  this.  On  the  13th  of  November,  vm, 
Mr.  Vaugban  had  another  interview  with 
Mr.  Fayerweather,  during  which  two  let- 
ters were  signed  by  the  latter,  and  given 
to  the  former,  to  be  delivered  to  Mr.  Bltcb, 
one  after  the  other,  as  if  the  second  liad  not 
been  written  until  after  the  first  bad  been 
onswei-ed.  In  the  f^t  of  these  letters, 
which  was  in  the  handwriting  of  Miss 
Joyce,  he  requested  Mr.  Bitcli  to  deliver  to 


Mr.  Vaugban  the  original  win  and  the  first, 
second,  and  third  codicils  thereto,  stating 
tbat  he  wished  to  examine  them  with  Mr. 
Vaugban  In  connection  with  the  copies  al- 
ready furnished.  In  the  second  letter,  which 
was  written  Mr.  Vaughan,  but  signed 
by  Mr.  Fayerweather,  the  latter  said:  "I 
have  examined  my  original  will,  and  the 
first  second,  and  third  codicils  thereto, 
banded  by  you  to  Mr.  Vaugban  at  my  re- 
quest By  the  tenth  article  of  my  will  I 
left  my  residuary  estate  to  my  executors  in 
trust  to  be  equally  divided  among  certain 
corporations  and  institutions.  By  the  first 
codicil  it  seems  that  I  revoked  this  tenth 
article  of  my  will,  and  then  made  the  fol- 
lowing disposition  of  my  residuary  estate," 
quoting  In  full  the  devise  made  by  the 
third  paragraph  of  the  first  codicil  to  Messrs. 
Bulkley  and  Bitch.  "Please  advise  me  at 
once,  in  writing,  what  is  the  legal  eltect  of 
tliis  clause,  and  to  whom  and  how  would 
my  residuary  estate  go  in  case  of  my  death, 
supposing  this  first  codicil  to  remain  In 
force."  On  the  same  day  Mr.  Vaugban  de- 
livered the  first  letter  to  Mr.  Bltcb.  received 
from  him  the  will  and  codicils  called  for, 
and  toM  him  tbat  ISX.  Fayerweatbw  was 
too  ill  to  be  seen,  although  he  liad  himself 
seen  him  and  transacted  business  with  him 
that  day,  but  be  retained  in  bis  possession 
the  second  letter  until  the  next  day,  when 
he  delivered  that  also.  Mr.  Bitch  at  once 
dictated  to  his  typewriter,  and  read  to  Mr. 
Vaughan,  a  letter  to  Mr.  Fayerweather,  say- 
ing: "The  Intention  of  the  change  in  qu^ 
tion  was  to  enable  Mr.  Bulkley  and  myself 
to  carry  out  the  Intentions  of  the  wIU  as 
modified  by  the  various  private  memoranda 
In  my  possession.  Neither  Mr.  Bulkl^  nor 
myself  would  have  any  moral  right  to  treat 
any  portion  of  your  estate  otherwise  than 
as  we  know  would  conform  to  your  wishes. 
I  suggest  that  I  call  on  you  with  Uiese,  and, 
if  stlU  approved  by  you,  that  tbey  be  left 
in  a  sealed  package  with  Miss  Joyce,  or  any 
one  named  by  you.  The  legal  effect  of  tbe 
dause  in  question  Is  to  vest  the  title  to  the 
residuary  estate  in  Messrs.  Bulkley  and  my- 
self; but,  as  I  luLve  said,  neither  Mr.  Bulk- 
ley  nor  I  would  wish  to  derive  any  personal 
benefit  under  this  codicil."  Mr.  Vaughan 
theraupou  asked  what  those  pi-ivate  mem- 
oranda were,  and  Mr.  Bltcb  had  copies  pr(^- 
pared,  and  handed  them  to  lilm,  and  he  took 
them  awfiy  with  the  letter.  On  tbe  same 
day  Mr.  'Bitch,  who,  during  all  tbls  time, 
knew  nothing  of  the  BuUer  codicil,  wrote 
a  letter  to  Miss  Joyce,  In  which  be  stated: 
"I  have  had  two  long  talks  with  Mr.  Vaugb- 
an to-day  and  yesterdt^,  and  1  fear  Mr. 
Fayerweather  is  worrying  over  his  business 
matters.  Mr.  Vaughan  says  that  Mr.  F.  is 
too  ill  to  be  seen,  and  so  I  would  be  glad 
to  have  you  say  to  him,  if  you  think  it  well, 
that  I  will  execute  any  paper,  or  say  any- 
thing In  your  presence,  or  in  tbat  of  any 
one  else,  that  will  enable  bim  to  feel  tbat 
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his  wishes  will  be  carried  out  to  the  letter. 
It  would  be  a  misfortune,  Indeed,  to  me,  to 
lose  his  confidence,  after  so  man^  years, 
through  any  misunderstanding  now.  The 
will  and  codicils  provide  carefully  for  the 
Institutions  In  which  he  was  Interested,  and 
for  the  relatives  and  friends  to  whom  he 
was  attached,  and  I  know  that,  at  the  time 
the  papers  were  drawn,  the  reasons  for  each 
paragraph  were  considered  and  approved 
by  him,  the  object  being  to  prerent  any  con- 
tests. I  write  thus  freely  to  you,  because 
you  have  Itnown  of  Mr.  Fayerweather's  af- 
fairs, and  I  lielleTe  that  you,  as  well  as  he, 
believe  that  I  have  only  tried  to  do  my  duty. 
If  at  any  time  you  or  Mr.  F.  would  lllie  to 
see  me,  I  will  call."  This  letter  was  re- 
ceived by  Miss  Joyce  early  In  the  evening 
of  the  same  day,  and.  Immediately  after 
reading  it  herself.  Bh^  read  It  to  Mr.  Fay- 
erweather,  who  requested  her  to  hand  It  to 
Mr.  Yaughan,  and  she  did  so  the  next  morn- 
ing. At  the  same  time  she  read  to  him  a 
letter,  written  to  her  that  day  by  Mr.  Vaugh- 
an,  which,  omitting  date,  address,  and  sig- 
nature, is  as  follows:  "Will  you  please  ex- 
plain to  Mr.  Fayerweather  that  I  obtained 
the  papers  from  Mr.  Rltch.  >  At  first  Mr. 
Rltch  stated  that  be  would  take  the  papers 
to  Mr.  F.,  but  I  reminded  him  that  the  let- 
ter read  to  give  them  to  me,  and  be  said  he 
would  do  It  He  grew  as  white,  however, 
as  the  paper  upon  which  I  am  writing.  I 
will  deliver  the  second  letter  to-morrow. 
There  Is,  however,  but  little  use  of  this,  as 

I  am  convinced  from  his  manner  that  Mr. 
Bitch  knew  exactly  what  he  was  doing." 

On  the  nest  day,  which  was  Saturday,  No- 
vember 15th,  Mr.  Vaughan  called  upon  Mr. 
Fayerweather  at  about  10  o'clock  In  the  fore- 
noon and  remained  with  ]&Im  until  between 

II  and  12.  During  this  period  they  conversed 
about  another  codicil,  and  Mr.  Yaughan 
was  insj^cted' to  have  one  prepared.  Mr. 
Yaughan  testified  that  he  did  not  show  the 
letter  which  Mr.  Rltch  had  given  him  for 
Mr.  Fayerweather,  or  acquaint  him  with  Its 
contents,  or  even  disclose  Its  existence,  and 
that.  Instead  of  telling  what  had  taken  place 
between  himself  end  Mr.  Ritch,  he  told  him 
that  the  latter  was  "all  right."  Although  he 
had  with  him  copies  of  the  private  mem- 
oranda that  he  had  obtained  from  Mr.  Rltch, 
he  did  not  so  Inform  Mr.  Fayerweather.  He 
further  testified  that  he  made  a  memorandum 
upon  the  envelope  containing  the  private 
memoranda  above  referred  to,  of  which  the 
following  Is  a  copy:  "Chiuse  about  Miss 
Joyce.  About  the  men  being  with  him. 
More  Institutions  for  benefit  Mrs.  Beards- 
ley,  amount  |100,000  in  bonds.  Strike  out 
about  servants  in  his  employ."  This,  accord- 
ing to  Yaughan's  statement,  was  a  record  of 
the  suggestions  mode  by  Mr.  Fayerweather, 
who  carried  out  one  of  them  at  once,  by  writ- 
ing a  letter  to  Mr.  Myrick,  his  confidential 
man  of  business,  directing  him  to  give  $100,000 
In  certain  securities  to  Mrs.  Iiocy  J.  Beardg- 


ley,  which  was  done  forthwith.  Mr.  Fayer- 
weather, as  Mr.  Yaughan  says,  referred  to 
his  competency  In  selecting  Institutions  for 
benefit,  and  stated  that  he  was  not  very  well 
fitted  for  that  work;  that  he  had  used  his 
best  endeavors,  and  obtained  the  best  advice 
that  he  could  get,  but  there  would  have  to 
be  others  found  to  which  the  rest  of  the 
money  should  be  given;  and  that  further 
selections  would  have  to  be  made.  Although 
Mr.  Yaughan  testified  that  this  conversation 
and  others  of  like  character  were  had  during 
that  forenoon,  and  that  he  then  made  the 
memorandum  on  the  back  of  the  envelope, 
he  never  disclosed  either  fact  untfl  the  trial 
of  this  action,  although  there  were  prior  oc- 
casions when  It  was  his  duty  to  do  so.  At 
this  time  It  was  supposed  that  Mr.  Fayer- 
weather, although  far  gone  with  consump- 
tion, would  live  until  spring,  but  Dr.  Yedder, 
the  attending  phyeiclan,  who  called  at  about 
12  o'clock,  told  Mr.  Vaughan  tliat  tf  there 
were  any  papers  which  he  wished  Mr.  Payer- 
weather  to  rtgn,  that  he  had  better  have  him 
sign  them  at  once;  that  Monday  would  not 
answer,  but  "they  had  better  be  done"  that 
day.  Mr.  Yaughan  at  once  went  to  Mr. 
Rltch's  oflSce  and  had  another  codicil  pre- 
pared, nbw  known  as  the  fourth,  and  returned 
with  It  to  Mr.  Fayerweather's  hO|Ufle  between 
1  and  2  o'clock  In  the  afternoon,  when  It  was 
executed.  Omitting  the  formal  parts,  It  Is 
as  follows:  "First.  In  all  respects,  except  as 
hereinafter  modified,  I  ratify  and  confirm  my 
said  will  and  the  codicils  thereto.  Second.  I 
hereby  confirm  the  revocation  of  the  tenth 
paragraph  of  my  said  will.  Third.  I  hereby 
amend  and  change  the  third  paragrapli  of  the 
codldl,  dated  and  made  December  13,  1884, 
so  as  to  read  as  follows:  'All  the  rest  and 
residue  of  my  estate,  of  whaitsoever  charac- 
ter, and  wheresoever  situated  the  same  may 
be,  of  which  I  Bhall  die  possessed,  and  re- 
maining after  all  the  specific  legacies  in  my 
said  will  and  the  several  codidls  thereto  have 
been  paid,  and  all  the  provisions  of  said  will 
and  codicils  have  been  fully  complied  with  and 
carried  Into  effect  I  give,  devise,  and  be^ 
queath  to  Justus  L.  Bulkley,  Thomas  G.  Rltch. 
and  Henry  B.  Yaughan,  to  them  and  their 
heirs,  forever.' " 

About  an  hour  after  the  execution  of  this' 
codicil,  Mr.  Vaughau,  by  direction  of  Mr.  Fay- 
erweather, given  by  a  nod  of  the  head  In  re- 
sponse to  a  question,  caused  the  codicil  pre- 
pared by  Mr.  Butler,  and  executed  on  the 
11th,  to  be  destroyed.  He  did  not  disclose 
the  fact  of  the  executlon-of  that  codicil  until 
after  Mr.  Fayerweather's  death,  nor  did  he 
fully  disclose  the  contents  of  it  until  the  trial 
of  this  action.  Mr.  Yaughan  also  testified 
that  after  the  execution  of  the  fourth  codicil. 
Mr.  Fayerweather  said  to  him  that  "we  were 
to  put  our  heads  together  and  find  some  other 
places  for  the  money,"  although  upon  another 
legal  proceeding,  when  testifying  upon  the 
same  subject,  he  omitted  the  word  "other." 
Mlai  Joyce  testifled  that  she  was  In  Mr.  F/iy- 
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erweather's  room  at  all  times  while  Mr. 
Vaughan  was  there  on  this  occasion,  and  rhat 
no  such  remark  was  made.  Not  long  after 
the  execution  of  the  last  codicil,  Mr.  Fa^er* 
weather  became  In  artlculo  mortis,  lingered 
a  few  hours,  and  died  that  night.  Mr.  Bitcih 
testified  that,  although  he  had  a  thorough 
knowledge  of  Mr.  Fayerweather's  wishes  In 
respect  to  his  estate,  he  never  nKnticmed  to 
him  the  name  of  any  institutions,  outside  of 
the  wlU  and  codicils  and  the  memorandum  of 
March  22,  18S8,  as  objects  to  which  be  de- 
sired to  make  a  gift,  nor  did  he  ever  express 
any  wish  to  have  his  property  given  to  the 
colleges  and  hospitals  to  whom  the  executors 
afterwards  transferred  a  large  portion  of  It 
by  a  8o<alled  "deed  of  gift,"  hereinafter  de- 
scribed. He  also  testified  that  be  aerer  told 
Mr.  Fayerweather  that  he  would  not  carry  out 
his  wishes  as  expressed  in  the  will. 

The  eiecutore  iwomptly  presented  the  will 
and  codicils  for  probate,  but  the  widow  and 
nieces  filed  objections,  based  upon  the  usual 
grounds  of  defective  execution,  unsound  mind, 
undue  influence,  and  fraud.  The  contestants 
were  represented  by  Mr.  Frederick  R.  Coud- 
ert,  Mr.  Daniel  Q.  Rollins,  and  others.  The 
trial  of  the  Issues  began  on  the  2d  of  Feb- 
nutry,  1S91.  The  notes,  letters,  and  mem- 
oranda wen  read  in  evidence;  Messrs.  Ritch, 
Vaughan,  and  others  examined  as  witnesses; 
and  on  the  17th  the  surrogate  announced  his 
tutentioil  to  admit  the  will  to  probate,  leav- 
ing the  contest  over  tbe  codicils  to  continue. 
On  the  14tb  of  February,  1891,  Mr.  John  B. 
Parsons,  who  represented  the  residuary  lega- 
tees, wrote  to  Mr.  Coudert  that  Messrs.  Buik- 
ley,  Ritch,  and  Vaughan  did  not  Intend  to  re- 
tain for  their  "personal  purposes"  the  residu- 
ary estate.  On  the  24tb  of  the  same  mtmth 
the  residuary  legatees  executed  an  instru- 
ment, known  In  -this  controversy  as  the  "deed 
of  gift,"  whereby,  after  reciting  tliat  they 
were  prompted  by  the  determination  not  to 
retain  for  their  own  use  any  part  of  the  re- 
siduary estate  left  to  them  by  the  will,  and 
the  desire  to  make  such  use  of  the  residu- 
lary  estate  as  In  their  Judgment  would  best 
honor  the  memory  of  Mr.  Fayerweather,  they 
disposed  of  the  same  as  follows:  They  re- 
served the  power  to  make,  and  retained  the 
right  to  assent  to,  any  oilargement  of  the  pro- 
visions made  by  the  will  for  Mrs.  Fayer^ 
weather,  Mrs.  Achter,  and  Mrs.  Drury,  In 
case  they  should  be  satisfied  that  such  en- 
largement would  not  be  against  the  wishes 
of  Mr.  Fayerweather.  They  gare  Mrs. 
Beardsley  $100,000, -to  Miss  Joyce  and  others 
certain  amouzvts,  including  the  sum  of 
$100,000  to  tbe  NorthweiTtem  University. 
They  then  gave  $4tS,000  to  11  hospitals,  hi- 
cluding  the  sum  of  $200,000  additional  to  the 
Women's  Hospital.  To  21  colleges  they  gave 
$1,570,000,  and  directed  that  the  amount  in 
each  case  should  be  used  as  a  li^yerweatUer 
fund  in  9oane  distinctive  manner,  either  for 
the  erection  of  buildings,  the  establishment 
of  KholanUps,  w  otlier  use  which.  In  the 


Judgment  of  the  authorities,  would  be  of  the 
greatest  practical  benefit;  but  the  mode  of 
use  was  to  be  subject  to  the  approval  of  the 
donors.  All  the  rest  of  the  residuary  estate, 
after  payment  In  full  of  the  foregoing,  they 
divided  into  ten  parts,  and  gave  five  to  the 
Women's  Hospital,  one  to  the  Presbyterian 
Hospital  and  one  to  each  of  four  colleges,  two 
of  which  were  named  in  the  wilL  They 
closed  the  instrument  as  follows:  "We  exe- 
cute this  Instrument,  recognizing  that  there 
Is  pending  a  contest  in  proceedings  for  tbe 
probate  of  Mr.  Fayerweaither's  will,  and  rec- 
ognizing, further,  that  If  such  contest  shall 
not  prevail,  a  question  may  be  made  about 
uur  legal  tights  as  devisees  and  legatees.  We 
assume  no  respoosibiilty  for  the  result  of 
such  contest,  or  of  any  such  question,  or  for 
the  acts  or  omls^ons  of  each  other,  or  for  the 
amotmt  of  or  title  to  any  of  said  residuary' 
estate.  Our  object  Is,  each  for  himself,  to 
give  away  whatever  may  come  to  us  as  re- 
siduary devisees  and  legatees  under  Mr.  Fay- 
erweather's will.  This  instrument  is  to  have 
only  that  efTeot.  To  make  the  same  as  ef- 
fectual as  we  can,  we  deliver  this  instrument 
to  Stephen  P.  Nash,  Esq.,  of  the  city  of  New 
york,  and  Hon.  Henry  Stoddard,  of  New 
Haven,  Oontu,  to  hold  for  the  said  donees. 
In  witness  whereof,  we  have  bereimto  set  our 
hands  and  seala,  and  we,  the  said  Henry 
Stoddard  and  Stephen  P.  Nash,  In  evidence  of 
our  acceptance  of  delivery  of  said  Inatrument, 
have  subscribed  oar  name^  the  Zifh  daj  ot 
February,  1891." 

Messrs.  Nash  and  Stoddard  accepted  deliv- 
ery of  this  instrument  on  tbe  same  day  that 
It  was  executed.  Of  tbe  11  hospitals  and  21 
colleges  named  therein,  only  5  of  the  former 
and  6  of  the  latter  were  mentioned  In  the 
wilL  The  conteft  over  the  codicils  contin- 
ued, and  some  feeling  was  aroused.  During 
the  progress  of  the  trial,  Mr.  Vaughan  ap- 
proached Miss  Joyce,  and,  shaking  his  fist 
in  her  face,  said:  "Miss  Joyce,  I  *m  fight 
this  thing  as  long  as  there  Is  a  dollar  left  of 
the  Fayerweather  money,  and  as  long  as  I 
have  a  dollar  of  my  own  private  fortune; 
and  I  want  you  to  tell  Mrs.  Fayerweather 
this,  and  I  mean  every  word  I  say."  Miss 
Joyce  testified  that  she  told  this  to  Mrs.  Fay- 
erweather, who  had  been  an  invalid  for 
many  years,  and  that  as  the  result  she  was 
confined  to  her  bed  for  several  days.  She 
was  weak,  nervous,  and  easily  disturbed. 

On  the  6th  of  March,  as  tbe  result  of  nego- 
tiations for  a  settlement  of  the  contest  pend- 
ing before  the  surrogate,  the  widow  and 
next  of  kin  executed  a  paper,  of  which  tbe 
following  Is  a  copy:  "In  consideration  of  the 
Instrument  of  even  date  herewith,  executed 
by  Justus  L.  Bulkley,  Thomas  G.  Ritch.  and 
Henry  B.  Vaughan,  residuary  devisees  and 
legatees  under  the  wiU,  meaning  thereby  tbe 
original  will  and  the  subsequent  codicils  of 
Daniel  B.  Fayerweather,  late  of  the  city  of 
New, York,  deceased,  and  of  its  delivery  to 
Henry  Stoddard  and  Stephen  F.  Nosh,  we^ 
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the  undersigned,  being  the  widow  and  all  of 
tbe  next  of  ^n  of  the  said  Daniel  B.  Fayer- 
weatber.'do  bereby  seTeritlly  agree  for  onr> 
selveB,  our  and  each  of  our  heirs,  executors, 
and  administrators,  as  follows:  <1)  All  ob- 
JecUons  to  the  probate  of  the  will  and  four 
codicils  of  the  late  Daniel  B.  Fi^erweather, 
offered  for  probate  to  the  surrogate  of  the 
coun^  of  New  York,  are  hereby  withdrawn, 
and  we  consent  to  the  ^bate  of  the  same. 
0!)  No  suit  shall  hereafter  be  brought  for  the 
construction  of  the  said  will  and  codicils,  or 
either  of  them,  or  to  set  aside  the  win  and 
codicils,  or  either  of  them,  and  we  further 
agree  not  to  make  any  dalm  upon  the  said 
Justus  li.  Bolkley,  Thomas  O.  Rltch,  and 
Henry  B.  Tangtaaii,  or  either  of  them,  or 
against  their  heirs  or  personal  representa- 
tlves,  or  either  against  then,  the  said  Bnlk- 
ley,  Bitch,  and  Vaughan,  as  executors,  or  as 
residuary  legatees,  otherthan  for  tbe  amounts 
left  to  lis  by  the  wIQ  and  codicils  aforesaid, 
and  the  deed  of  gift  execnted  by  the  said 
Bulkley,  Bitch,  and  Vaughan  on  tbe  24th  day 
of  February,  1801,  and  the  Instrument  dated 
on  the  5th  day  of  March,  1891.  &)  Upon  tbe 
payment  to  the  undersigned,  respectlTely,  of 
tbe  several  amounts  mentlimed  in  s^d  deed 
of  gift  and  said  instrument,  we  will  seTeral- 
ly  execute  a  general  release  of  all  claims,  ex- 
cept those  arising  under  the  will  and  codi- 
cils, both  to  tbe  executors  and  to  the' donees 
mentioned  in  the  deed  of  gift  dated  on  the 
2ith  day  of  February,  18&1,  and  to  tbe  said 
Bulkley,  Bltcb,  and  Vaughan,  indlTldoally." 
The  Instrument  of  eren  date  referred  to  In 
this  paper  was  executed  by  Messrs.  Bulkley, 
Biteh,  and  Vaughan  on  the  5tb  of  March, 
and  on  tbe  same  day  accepted  1^  Messrs. 
Nash  and  Stoddard,  whereby,  under  the  pow- 
er reserved  by  tbe  deed  of  gUt,  they  gave  to 
Mrs.  Fayerweather  ¥226,000,  to  be  at  her  ab- 
solute disposal,  and  increased  her  annuity 
fiom  115,000  to  ¥25,000.  They  also  agreed  to 
give  her  a  deed  of  the  lot  In  Woodlawn  Cem- 
etery intended  for  the  remains  of  her  hus- 
band. They  gave  to  Mrs.  Acbter  f42,S00,  and 
to  Mrs.  Drury  the  same  amount,  and  direct- 
ed that  all  these  gifts  should  be  subject  to 
the  last  paragraph  of  the  deed  of  gift  At 
the  same  time  the  following  paper  was  pre- 
pared, and  between  March  22  and  June  6, 
1^1,  executed,  by  the  officers  of  the  various 
Institutions  named  in  the  eighth  and  ninth 
clauses  of  the  will,  with  one  exception: 
"Whereas,  a  contest  has  been  proceeding  In 
the  court  of  the  surrogate  of  the  county  of 
New  York  against  the  probate  of  the  last 
wlU  and  testament  and  four  codicils  thereto, 
propounded  by  the  reenters  of  Daniel  B. 
Fayerweather,  deceased,  and  certain  other 
proceedings  have  been  threatened  concern- 
ing the  construction  and  validity  of  the  will; 
and  whereas,  the  undersigned  are  legatees 
named  In  said  will,  and  it  is  to  their  Interest 
to  have  the  pending  controversy  settled,  and 
the  threatened  controversy  abandoned;  and 
whereas,  a  settlement  of  all  the  controver- 


sies has  been  agreed  to,  whereby  the  widow 
and  next  of  Ida  have  agreed  to  accept  tiie 
sum  of  ¥810,000,  and,  In  consideration  there- 
of, have  consented  to  the  probate  of  the  will 
and  codicils  as  propounded,  and  agreed  to  re- 
lease the  estate  of  said  Fayerweather  from 
all  claims,  excepting  those  to  wlilch  the  said 
widow  and  next  of  kin  are  respectively  enti- 
tled by  tbe  provisions  of  the  will  and  codi- 
cils aforesaid:  Now,  in  consideration  of  the 
foregoing,  and  to  enable  the  provisions  of 
said  settlement  to  be  carried  out.  It  Is  agreed 
by  the  undersigned  that  the  sum  of  ¥310,000 
be  paid  by  the  executors  of  the  last  will  and 
testament  of  Daniel  B.  Fayerweather,  de- 
ceased, prior  to  and  in  preference  to  the  pay- 
ments to  the  undersigned,  respectively,  of 
the  amounte  of  the  legacies  In  the  will  con- 
tained, and  we  each,  for  ourselves,  agree 
that  our  resiffictive  legacies  shall  be  postpon- 
ed to  the  payment  of  the  amount  above  men- 
tioned." 

On  the  24th  of  Marcb,  1891,  the  codicils 
were  admitted  to  probate  upon  a  written  con- 
sent signed  by  tbe  attorneys  for  all  the  par- 
ties to  the  contest.  On  the  12th  of  June  Mrs. 
Fayerweather  executed  a  release,  of  which 
the  following  Is  a  copy:  "To  all  to  whom 
these  presents  shall  come  or  may  concern, 
greeting:  Enow  ye  that  I,  Lucy  Fayer- 
weatbOT,  widow  of  Daniel  B.  Fayerweather, 
of  the  dty  of  New  Tork,  for  and  In  consld- 
uatlon  of  the  sum  of  $225,000,  lawful  money 
of  the  TTnlted  Stetes,  to  me  In  hand  paid  by 
Justus  L.  Bulkley,  Thomas  G.  lUteh,  and 
Henry  B.  Vaughan,  as  executors  and  trus- 
tees under  the  last  will  and  testament  of 
Daniel  B.  Fayerweather,  deceased,  and  in- 
dividually, and  as  the  representetives  of  the 
persons  or  corporations  hereinafter  named, 
fom^ng  a  class  known  as  donees  under  the 
deed  of  gift  executed  by  the  a^d  Bulkley, 
Bitch,  and  Vaughan  on  February  24th,  1891, 
which  sum  Is  in  compromise  and  full  settle- 
ment of  any  and  all  conteste  on  my  part  of 
tbe  vrill  of  said  Daniel  B.  Fayerweather,  de- 
ceased, or  concerning  his  estete,  have  re- 
mised, released,  and  forever  discharged,  and 
by  these  presents  (fo,  for  myself  and  for  my 
heirs,  administrators,  and  executors,  remise, 
release,  and  foreve^  discharge,  the  said  Jus- 
tus L.  Bulkier,  Thomas  G.  Rlteh,  and  Henry 
B.  Vaughan,  as  executors  and  trustees  afore- 
said, aa  Individuals  and  as  representetives  of 
the  said  donees,  constituting  a  class,  and 
also  the  said  donees,  to  wit,  the  persons  and 
corporations  mentioned  in  a  certain  deed  of 
gift,  duly  delivered,  made  by  Justus  L.  Bulk- 
ley,  Thomas  G.  Bltcb,  and  Henry  B.  Vaughan 
on  tbe  24th  day  of  February,  1891,  which 
deed  of  gift  was  Introduced  In  evidence  in 
the  probate  proceedings  of  the  last  will  and 
testament  of  Daniel  B.  Fayerweather,  de- 
ceased, and  marked  'Exhibit  No.  7,'  contest- 
ants, and  which  aald  deed  of  gift  Is  hereby 
made  a  part  of  this  release.  In  order  that  the 
persons  constituting  said  class  of  donees,  and 
to  whom  this  release  runs,  may  be  more  fully 
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'mo  WD,  and  also  the  legal  successors,  as- 
signs, heirs,  executors,  and  admiuistrators 
of  all  the  aforesaid  persons  and  corporations, 
of  and  from  and  all  manner  of  'action  aud 
actions,  cause  and  causes  of  action,  suits, 
debts,  dues,  sums  of  money,  claSms  and  de- 
mands whatsoever,  In  law  or  In  equity, 
which  against  the  said  persons  or  corpora- 
tions, or  any  of  them,  I  erer  had.  or  now 
hare,  or  which  I  or  my  heirs,  executors,  or 
administrators  hereinafter  shall,  can,  or  may 
have,  for,  upon,  or  by  reason  of  any  matter, 
cause,  or  thing  whatsoever,  except  my  claim 
for  the  annuity  given  me  by  the  will  and 
codicils  thereto  of  said  Daniel  B.  Fayer- 
weather,  deceased,  and  also  my  claim  for 
the  Increased  annuity  mentioned  in  the 
agreement  dated  March  5th,  1891,  and  made 
pursuant  to  the  deed  of  gift  above  referred 
to." 

Similar  releases  were,  at  the  same  time, 
executed  by  or  In  behalf  of  the  next  of  kin. 
Payments  were  promptly  made  by  the  exec- 
utors from  the  funds  of  the  estate  to  the 
widow  and  next  of  kin  on  the  basis  of  the 
settlement.  During  the  course  of  a  year  the 
executors  also  paid  80  per  cent  of  the  spe- 
cific legacies  made  to  hospitals  and  colleges 
In  the  eighth  and  ninth  articles  of  the  will, 
but  they  have  made  no  payment  to  any  col- 
lege or  hospital  from  the  residuary  estate,  so 
that  they  still  hold  all  that  part  of  the  prop- 
erty that  is  Involved  In  this  action,  amount- 
ing, with  accumulations,  to  nearly  $3,000,000. 
When  his  will  was  made,  Jlr.  Fayerweather 
was  worth  about  $3,000,000;  at  the  time  of 
his  death  about  $5,000,000;  and  tiie  entire 
estate.  Including  payments  already  made.  Is 
now  supposed  to  amount  to  about  $6,000,000. 
As  the  specific  gifts  made  by  the  deed  of 
gift  are  "all  without  Interest,"  one-half  of 
the  increase,  according  to  that  instrument,  as 
well  as  $200,000  besides,  would  go  to  the 
Women's  Hospital,  to  whom  the  testator  had 
given  by  his  will  only  $10,000.  Mrs.  Payer- 
weather,  the  widow,  died  July  16,  1892,  of 
the  disease  by  which  for  many  years  she 
had  been  afflicted,  leaving  a  will,  whereby 
she  gave  the  bulk  of  her  estate  to  her  sister. 
Miss  Joyce.  Before  her  death  she  brought 
an  action  against  Messrs^  RItch,  Bulkley,  and 
Yaughan  to  set  aside  the  releases,  and  to  es- 
tablish a  trust  In  favor  of  herself  and  her 
nieces.  The  plaintiffs  In  this  action  were 
made  defendants,  and  they  set  up  by  way  of 
counterclaim,  In  substance,  the  matters  upon 
which  they  now  base  their  demand  for  relief. 
That  action  was  continued  by  her  executors 
after  her  decease,  but  the  complaint  was 
finally  dismissed  by  default  The  present 
plaintiffs,  however,  prompOy  notified  the  ex- 
ecutors of  Mr.  Fayerweather' s  will  that  they 
should  Insist  that  the  residuary  estate  was 
charged  with  a  trust  in  favor  of  the  insti- 
tutions named  In  the  ninth  article,  and  that, 
unless  there  was  a  voluntary  recognition  of 
this  claim,  an  action  would  be  l)rought  to 
enforce  it   Aa  the  executors  refused  to  rec- 


ognize the  claim,  this  action  was  brought  In 
behalf  of  five  out  of  the  twenty  colleges 
named  In  the  ninth  article,  against  all  those 
Interested  In  the  will,  the  deed  of  gift  or  oth- 
erwise, nearly  all  of  whom  appeared,  and 
the  most  of  them  answered.  The  theory  of 
the  complaint  Is  that  the  apparently  abso- 
lute gift  In  the  fourth  codicil  to  Messrs. 
Bitch,  Bulkley,  and  Vaughan,  Individually, 
was  really  made  upon  a  secret  trust  for  the 
benefit  of  the  plaintiffs  and  their  associates 
In  the  ninth  article  of  the  will.  No  question 
was  raised  by  any  party  as  to  the  compe- 
tency of  the  testator  to  make  the  will  and 
codicils,  all  of  which  are  conceded  to  have 
been  properly  admitted  to  probate,  but  vari- 
ous positions  were  taken  in  regard  to  the 
effect  of  those  Instruments  under  all  the  cir- 
cumstances. After  a  trial  at  special  term 
the  court  filed  a  decision  stating  concisely 
thie  grounds  upon  which  the  issues  bad  been 
decided,  without  making  findings  In  detail. 
The  grounds  stated  were,  in  substance,  that 
Messrs.  RItch  and  Vaughan,  for  themselves 
and  Mr.  Bulkley,  promised  the  testator,  and 
induced  him  to  believe,  that  if  he  would 
make  them  the  residuary  legatees  of  his  es- 
tate, they  would  convert  it  into  cash,  and 
divide  It  equally  among  the  20  corporations 
mentioned  in  the  ninth  article  after  paying 
J100,000  to  the  Northwestern  University;  that 
Mr.  Fayerweather  made  those  gentlemen  bis 
residuai-y  legatees  In  reliance  upon  that 
promise,  and  died  In  the  belief  induced  by 
them  that  they  would  act  accordingly;  but 
that  they  had  attempted  to  dispose  of  the  re- 
siduary estate  in  violation  of  the  promise;. 
The  Judgment  directed  was  that  Messrs. 
Rltch,  Bulkley,  and  Vaughan  received  the 
residuary  estate  devised  to  them  in  trust  for 
the  ninth-article  colleges  as  wfH  as  for  the 
Northwestern  University  to  the  extent  of 
$100,000,  and  that  distribution  should  be  made 
accordingly.  This  was  In  substantial  accord 
with  the  theory  of  the  plaintiffs  and  the  re- 
lief demanded  in  the  complaint.  Upcm  ap- 
peal tl^e  general  term  held  that  the  facts 
found  by  the  special  term  were  amply  sup- 
I>orted  by  the  evidence;  that  Messrs.  Rltch 
and  Vaughan  definitely  promised  the  testatw 
to  dispose  of  the  residuary  estate  bequeathed 
to  them  In  accordance  with  the  provisions  of 
the  tenth  clause  of  the  will,  and  that  there 
was  an  understanding  between  Mr.  Bulkley 
and  the  testator  that  the  estate  should  be  so 
disposed  of;  that  the  statutory  disability 
against  devising  or  bequeathing  more  than 
one-half  of  a  net  estate  to  any  corporation 
named  in  chapter  360  of  the  Laws  of  1860 
operates  only  for  the  benefit  of  the  rela- 
tives In  that  act  named,  and  not  for  the 
benefit  of  the  heirs  or  next  of  kin;  that  as 
the  testator  left  him  surviving  a  widow  as 
the  only  person  who  could  invoke  the  pro- 
tection of  the  statute,  and  she  had,  as  an 
incident  to  the  settlement  of  the  contest  of 
the  will,  released  to  the  executors  all  claims 
to  the  estate,  they  took  the  residuary  estate 
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as  tniflteee  for  the  bencQt  of  the  ninth-arti- 
cle colleges;  and  that  under  the  circumstan- 
ces qucb  trust  was  not  rendered  Invalid  by 
the  statute,  but  should  be  upheld  and  carried 
into  effect.  The  executors  of  the  widow  and 
two  of  the  next  of  kin,  Mrs.  Beardsley  not 
haring  answered,  Mr.  Ritch  individually  and 
as  executor  and  trustee,  Messrs.  Bulkley  and 
Vaughan  as  executors,  and  the  most  of  the 
donees  under  the  deed  of  gift,  appeal  to  this 
court. 

James  O.  Certer  and  Brownell  &  Latbn^ 
for  appellants  donees  under  deed  of  gift 
John  HL  Parsons,  for  appellants  Justus  L. 
Bulkley  and  Henry  B.  Vanghan.  C  N.  Bo- 
vee,  Jr.,  and  Stewart  I*  Woodford,  for  ap- 
pellant Thomas  Q.  Bitch.  Edward  0.  James 
and  WllUam  Bl^kl^  for  appellants  widow's 
executors,  etc.  Hariy  Van  Ness  Philip  and 
Edward  Wlnslow  Paige,  tot  appellant  Union 
CMl^.  Charles  M.  Barle,  tor  appellant 
Manhattan  Dispensary.  Utartin  W.  Cooke, 
James  L.  Bfshois  Hwaca  Russell,  BUhn 
Root,  and  William  B.  Putn^,  for  respond- 
ents. Wm.  B.  Homblower,  Howard  A.  Tay- 
lor, and  McCready  Sykes,  toe  resptmdent 
Uncoln  tTnlrerslty.  Bedding  &  Elddl^  for 
respondent  Northwestern  Untrmlty. 

VANN,  J.  (after  statUig  the  facts).  The  ap- 
pellants are  of  two  classes,  each  hostile  to 
the  other,  and  both  hostile  to  the  plaUttlfFs, 
who,  with  certain  of  the  defendants,  are  re- 
spondents. One  class  comprises  the  execu- 
tors of  the  widow  and  the  next  of  kin,  with 
the  exception  of  Mrs.  Beardsley,  who  unite  In 
claiming  that  there  was  a  secret  trust  in  fa- 
vor of  the  colleges  named  In  the  ninth  article 
of  the  will,  or  of  beneficiaries  to  be  appoint- 
ed by  Messrs.  RItch,  Bulkley,  and  Vanghan, 
created  by  the  gift  of  the  residuary  estate  to 
those  gentlemen  in  connection  with  their 
promise  to  the  testator  to  turn  over  their 
legacy  to  such  colleges  or  benefldarles;  that 
this  trust  was  void,  as  an  evasion  of  the 
statute  of  1860,  or  for  Indefiniteness,  or  both, 
except  to  the  extent  of  the  difference  be- 
tween the  sum  of  $2,195,000,  apeclfleally  giv- 
en to  colleges  and  hospitals,  and  one-half  of 
the  estate  after  payment  of  debts;  that  the 
deed  of  gift  was  void  as  a  fraud  upon  the 
testator,  the  20  colleges,  the  act  of  1S60,  and 
the  widow  and  next  of  kin;  that  the  releases 
executed  by  the  widow  and  next  of  kin  were 
void,  because  they  were  procured  by  fraud; 
and  that  hence  the  executors  of  the  widow 
and  the  next  of  kin  are  entitled  to  that  part 
of  the  residuary  estate  which,  owing  to  the 
partial  failure  of  the  secret  trust,  was  not 
disposed  of  by  the  will  or  codicils,  but  pass- 
ed under  the  statutes  of  descents  and  distri- 
butions as  assets  neither  devised  nor  be- 
queathed. The  other  class  of  appellants  In- 
cludes the  residuary  legatees  and  their  do- 
nees under  the  deed  of  gift,  who  claim  that 
the  Iega<7  In  the  tenth  article  was  absolute, 
although  made  with  an  expectation  on  the 


part  of  the  testator  that  the  residuary  lega- 
tees would  apply  It  in  accordance  with  what 
they  believed  to  be  his  wishes;  and  that 
hence  the  deed  of  gift  was  effective,  and 
the  donees  thereunder  entitled  to  receive  ac- 
cordingly. Said  donees  further  claim  for 
themselves  that.  If  the  residuary  legatees 
were  guilty  of  fraud,  express  or  implied.  In 
procuring  the  will,  and  were  thereby  pre- 
cluded from  taking  an  absolute  title,  they, 
held  the  gift  for  the  benefit  of  the  widow 
and  next  of  kin,  to  whom  it  equitably  be- 
longed, and  that  the  law  would  not  fasten 
upon  the  fund  an  equitable  obligation  or 
trust  to  devote  It  to  a  purpose  In  violation 
of  the  law  Itself  as  expressed  In  the  act  of 
1860;  that  the  releases  executed  by  the  wid- 
ow and  next  of  kin  to  the  residuary  legatees 
operated  as  transfers,  and  not  only  made  the 
original  title  of  the  latter  complete,  but  con- 
firmed the  title  ctmferred  by  them  upon  the 
donees  under  the  deed  of  gift  They  also 
insist  that  the  plaintiffs  are  estopped,  by  en- 
couraging and  uniting  In  a  settlement  made 
with  the  widow  and  next  of  kin,  from  assert- 
ing a  claim  that  would  render  that  settle- 
ment of  no  value  to  those  who  parted  with 
value  In  order  to  make  It,  and  that  an  adju- 
dication of  the  surrogate,  made  in  a  special 
proceeding  under  the  collateral  inheritance 
act  Is  a  bar  to  this  action. 

The  respondents,  being  the  plaintiffs  and 
certain  defendants  who  stand  with  them, 
are,  with  some  exceptions,  the  colleges  nam- 
ed In  the  ninth  article  of  the  will.  Their 
claim  is  that  the  testator  intended  that  the 
residuum  of  his  estate  should  go  to  those 
colleges;  that  he  would  not  have  mode  the 
gift  to  the  residuary  legatees  had  he  not 
been  assured  by  them,  or  in  their  behalf,  that 
they  would  thus  dispose  of  their  legacy;  that 
hence  the  residuary  legatees  were  under  an 
equitable  obligation  to  so  dispose  of  It;  that 
they  had  no  right  to  disappoint  his  belief, 
based  on  their  promises,  which  Induced  him 
to  thus  make  his  will,  by  disposing  of  the 
property  through  the  deed  of  gift  which  is, 
therefore,  of  no  effect;  that  there  was  no 
violation  of  the  statute  of  1860  in  fact,  but 
if  there  was,  no  one  can  take  advantage  of  It 
but  the  widow  and  next  of  kin,  who,  by  their 
releases,  waived  all  the  rights  derived  from 
that  statute,  and  hence  that  the  settlement 
made  with  them  inures  Lo  the  benefit  of  the 
colleges  named  In  the  ninth  artlde  of  the 
wilt,  which  thus  became  entitled  to  the  re- 
slduaiy  estate. 

1.  The  first  question  presented  for  decision 
Is,  what  facts  may  we  assume  to  have  been 
found  by  the  courts  below,,  whether  express- 
ed in  words  or  not?  The  Code  of  Civil  Pro- 
cedure provides  that  "the  decision  of  the 
court  or  the  report  of  a  referee,  upon  the 
trial  of  the  whole  issues  of  fact  may  state 
separately  the  facts  found  and  the  conclu- 
sions of  law  and  direct  the  Judgment  to  bo 
entered  thereon;  or  the  court  or  referee  may 
file  a  decision  stating  concisely  the  grounds 
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upon  which  the  Issues  have  been  decided  and 
direct  the  judgment  to  be  entered  thereon." 
Code  OlT.  Proc.  {  1022.  Although  the  deci- 
sion by  the  special  term  and  the  alHrmance 
by  the  general  term  were  general  in  form, 
necessarily  some  facts  were  found  by  those 
courts,  eren  if  they  are  not  specified  in  the 
record;  otherwise  the  burden  of  deciding 
questions  of  fact  would  be  cast  upon  this 
-court,  which  has  Jurisdiction  to  decide  only 
questions  of  law.  We  think  that  the  effect 
of  a  decision  by  the  trial  court  without  ex- 
presslng  the  facts  found  Is  the  same  as  if 
there  bad  been  a  general  verdict  rendered  by 
a  Jury,  and  that  the  same  presumptions 
arise  In  Its  support.  When  a  Judgment  en- 
tered upon  a  verdict  has  been  affirmed  by 
the  general  term,  this  court  can  look  Into 
the  evidence  only  to  ascertain  whether  there 
were  any  facts  proved  upon  which  the  Jury 
could  base  their  verdict.  Hazman  v.  Im- 
provement Co.,  50  N.  Y.  53-55.  If,  Upon 
BDch  examination,  the  court  finds  that  there 
is  some  evidence  to  sustain  the  verdict,  and 
that  upon  any  view  of  the  facts  the  verdict 
can  be  upheld,  it  will  not  Interfere  with  the 
determination  of  the  general  term  affirming 
the  Judgment,  even  when  It  might,  if  ft 
had  the  poKer  to  determine  the  questions  of 
fact  embraced  in  the  verdict,  have  reached 
a  conclusion  other  than  that  reached  by  the 
jury.  Maher  v.  Railroad  Co.,  67  N.  Y.  52-55. 
Where  the  affirmance  is  by  an  appellate  divi- 
sion, and  is  unanimous,  we  have  no  power 
to  examine  the  record,  even  to  see  if  there  Is 
any  evidence  to  sustain  the  verdict.  Szuchy 
V.  Iron  Co.,  150  N.  Y.  219-222,  44  N.  E.  974. 
We  are  of  the  opinion,  therefore,  that  where 
the  decision  of  the  special  term  does  not 
state  the  facts  found,  and  the  Judgment  en- 
tered thereon  has  been  afiirmed  by  the 
general  term,  upon  an  appeal  to  this  court 
all  the  facts  warranted  by  the  evidence  and 
necessary  to  support  the  Judgments  below 
are  presumed  to  have  been  found.  Hence, 
upon  such  an  appeal,  we  have  no  more  con- 
trol over  the  facts  than  we  have  when  specif- 
ic findings  are  made  by  the  special  term  and 
affirmed  by  the  general  term.  This  conclu- 
sion takes  the  question  as-  to  the  fraud  al- 
leged to  have  been  practiced  by  the  residu- 
ary legatees  upon  the  widow  and  next  of  kin 
in  procuring  the  releases  out  of  the  case,  for 
it  cannot  he  said  on  the  record  before  us 
that  the  evidence  tending  to  show  fraud  is 
so  irresistible  as  to  make  the  omission  to 
find  fraud  an  error  of  law.  Assuming  that 
there  was  evidence  enough  to  warrant  the 
inference  of  fraud,  there  was  also  ample  evi- 
dence to  warrant  the  inference  that  there 
was  no  fraud.  A  question  of  fact  was  thus 
presented  which  is  beyond  our  power  of  re- 
view. The  only  ground  upon  which  it  is 
claimed  that  the  alleged  fraud  was  so  con- 
clusively proved  aa  not  to  involve  a  question 
of  fact,  is  that  the  residuary  legatees  did  not 
state  that  there  was  a  secret  trust  In  favor 
of  the  collies  named  In  the  ninth  article  of 


the  will,  and  that  the  effect  of  that  trust 
was  to  vest  the  bulk  of  the  residuary  estate 
In  the  widow  and  next  of  kin.  What  are 
the  facts?  The  residuary  legatees  were  en- 
gaged in  settling  a  lawsuit  with  hostile  par- 
ties towards  whom  they  sustained  no  fidu- 
ciary relation,  and  who  were  represented  by 
counsel  of  the  highest  standing  and  ability. 
Substantially  all  of  the  material  facts  bad 
been  disclosed  by  the  evidence  taken  during 
the  trial.  In  which  both  parties  to  the  re- 
leases were  then  engaged.  The  residuary 
legatees  had  been  examined  at  length  upon 
the  witness  stand  by  counsel  for  the  widow 
and  next  of  kin,  who  had  ample  opportunity 
to  make  full  discovery.  While  they  took 
the  position— to  which  they  still  adhere— that 
the  gift  to  them  was  absolute,  that  position 
was  not  acquiesced  in  by  the  widow  and 
nlec^,  for  their  counsel  openly  claimed  and 
argued  In  surrogate's  court  that  there  was  a 
secret  trust,  which  was  invalid,  and  that 
their  clients  were  entitled  to  the  residuary 
estate.  While  there  may  have  been  con- 
cealment of  opinions,  there  was  no  conceal- 
ment of  the  facts  upon  which  those  opinloiu 
were  based.  The  residuary  legatees  were 
not  bound  to  volunteer  their  opinions,  even 
if  they  then  thought  there  was  a  secret 
trust.  One  who  is  trying  to  settle  litigation 
has  the  right  to  keep  his  opinion  on  the  mer- 
its to  himself.  The  controversy  as  to  wheth- 
er there  was  a  secret  trust  or  not,  as  well  as 
the  contest  over  the  probate  of  the  will,  was 
fairly  covered  by  the  terms  of  the  releases, 
BO  far  as  the  parties  to  those  Instruments 
were  concerned.  They  dealt  with  each  oth- 
er at  arm's  length,  as  adversary  parties, 
knowing  the  substantial  facts;  and  they  are 
presumed  to  have  had  them  in  mind  when 
the  releases  were  executed,  and  to  have  cov- 
ered by  the  language  used  all  questions  to 
which  those  facts  could  give  rise.  Even  If 
we  hold,  when  we  reach  the  question,  that 
there  was  a  secret  trust,  that  will  not  con- 
vict the  residuary  legatees  of  fraud  In  claim- 
ing the  contrary  before  the  suirogate,  tor 
one  who  neither  withholds  nor  misstates  the 
facts  cannot  be  adjudged  gull^  of  fraud 
simply  because  the  courts  finally  decide  the 
law  to  be  other  than  he  claimed  it  to  be 
while  engaged  In  litigation  over  the  subject. 
Such  a  rule  would  make  nearly  every  un- 
successful litigant  guilty  of  fraud.  From 
this  statement  It  is  obvious  that  there  was 
no  such  concealment  as  would  require  the 
court,  If  the  trial  were  before  a  Jury,  to  di- 
rect a  verdict  on  the  basis  of  fraud  proved 
beyond  question.  Our  conclusion  la  that  the 
executora  of  the  widow  and  the  nieces  have 
no  standing  upon  this  appeal;  so  that  the 
contest  is  narrowed  to  the  other  conflicting 
claimants,  one  class  resting  their  claims  up- 
on the  deed  of  gift  and  the  releases,  and 
the  other  upon  the  will,  the  secret  trust, 
and  the  releases. 

2.  The  next  question  In  the  natural  order 
of  discussion  Is  whether  there  was  a  secret . 
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trust  While  a  testator  may  make  a  gift 
to  a  legatee  solely  for  the  purpose  of  en- 
abling him,  If  he  sees  fit,  to  dispose  of  It 
In  a  particular  way,  still  If  there  Is  no  prom- 
ise by  him,  either  express  or  Implied,  to  so 
dispose  of  it,  and  the  matter  is  left  wholly 
to  his  will  and  discretion,  do  secret  trust  Is 
created,  and  he  may,  If  he  chooses,  apply  the 
legacy  to  his  own  use.  When  it  clearly  ap- 
pears that  no  trust  was  intended,  even  If  It 
is  equally  clear  that  the  testator  expected 
that  the  gift  would  be  applied  In  accordance 
with  his  known  wishes,  the  legatee,  if  he 
has  made  no  promise,  and  none  has  been 
made  in  his  behalf,  takes  an  absolute  title, 
and  can  do  what  he  pleases  with  the  gift. 
Whatever  moral  obligation  there  may  be,  no 
legal  obligation  rests  upon  him.  On  the 
other  hand,  If  the  testator  is  Induced  either 
to  make  a  will  or  not  to  change  one  after 
it  is  made,  by  a  promise,  express  or  im- 
plied, on  the  part  of  a  legatee  that  he  will 
devote  his  legacy  to  a  certain  lawful  pur- 
pose, a  secret  trust  is  created,  and  equity 
will  compel  him  to  apply  property  thus  ob- 
tained In  accordance  with  his  promise. 
O'Hara  t.  Dudley,  95  N.  Y.  403;  Brown  v. 
Lynch,  1  Paige,  147;  Dowd  t.  Tucker,  41 
Conn.  197;  De  Lourencel  t.  De  Boom,  48  CaL 
581;  Browne  v.  Browne,  1  Har.  &  J,  430; 
Church  T.  Buland,  64  Pa.  St  442;  Towles  v. 
Burton,  24  Am.  Dec  409;  McLellan  v.  Mc- 
Lean, 2  Head,  6^;  Russell  v.  Jackson,  10 
Hare,  204;  Thynn  t.  Thynn,  1  Vem.  296; 
Beech  T.  Kennegal,  1  Ves.  Sr.  124;  Wallgrave 
T.  Tebbs,  2  Kay  &  J.  321;  McCormick  v. 
Grogao,  L.  R.  4  H.  L.  82.  The  trust  springs 
from  the  intention  of  the  testator  and  the 
promise  of  the  legatee.  The, same  rule  ap- 
plies to  heirs  and  next  of  kin  who  Induce 
their  ancestor  or  relative  not  to  ihake  a  will 
by  promising.  In  case  his  property  falls  to 
them  through  Intestacy,  to  dispose  of  it,  or 
a  part  of  it  in  the  manner  Indicated  by  him. 
WlUlams  V.  Fitch,  18  N.  Y.  546;  Grant  v. 
Bradstreet  87  Me.  583,  33  AtL  165;  Gllpat- 
rick  V.  Glidden,  81  Me.  137,  16  Atl.  464.  The 
role  Is  founded  on  the  principle  that  the  leg- 
acy would  not  have  been  given,  or  Intestacy 
allowed  to  ensue,  unless  the  promise  had 
been  made;  and  hence  the  person  promising 
Is  bound,  in  equity,  to  keep  it  ^  to  violate 
It  would  be  fraud.  While  a  promise  is  es- 
sential, It  need  not  be  expressly  made,  for 
active  co-operation  or  silent  acquiescence 
may  have  the  same  effect  as  an  express 
promise.  If  a  legatee  knows  what  the  tes- 
tator expects  of  him,  and,  having  an  oppor- 
tunity to  speak,  says  nothing.  It  may  be 
equivalent  to  a  promise,  provided  the  testa- 
tor acts  upon  it  Whenever  it  appears  that 
the  testator  was  prevented  from  action  by 
the  action  or  silence  of  a  legatee,  who  knew 
the  facts  in  time  to  act  or  speak,  he  will 
not  be  permitted  to  apply  the  legacy  to  his 
own  use  when  that  would  defeat  the  ex- 
pectations of  the  testator.  As  was  said  by 
thia  court  In  the  O'Hara  Case,  supra:  "It 


matters  little  that  McCue  did  not  make  in 
words  a  formal  and  express  promise,  flvery- 
thing  that  he  said  and  everything  ttiat  he 
did  was  full  of  that  interpretation.  When 
the  testatrix  was  told  that  the  legal  effect 
of  the  wIU  was  such  that  the  legatees  could 
divert  the  fund  to  their  own  use,  which  was 
a  statement  of  their  power,  she  was  told  also 
that  she  wonld  only  have  their  honor  and 
conscience  on  which  to  rely,  and  answei'ed 
that  she  could  trust  them,  which  was  an  as- 
sertion of  their  duty.  Where,  in  such  cases, 
the  legatee,  even  by  sUent  acquiescence,  en- 
courages the  testatrix  to  make  a  bequest  to 
him,  to  be  by  him  applied  for  the  benefit  of 
others,  it  has  all  the  force  and  effect  of  an 
express  promise."  The  trust  does  not  act  di- 
rectly upon  the  will  by  modifying  the  gift 
for  the  law  requires  wills  to  be  wholly  In- 
writing,  bat  it  acts  upon  the  gift  itself  as 
It  reaches  the  possession  of  the  legatee,  or 
as  soon  as  he  Is  entitled  to  receive  it  The 
theory  is  that  the  -will  has  full  effect  by 
passing  an  absolute  legacy  to  the  legatee, 
and  that  then  equity.  In  order  to  defeat 
fraud,  raises  a  trust  In  favor  of  those  in- 
tended to  be  benefited  by  the  testator,  and 
compels  the  legatee,  as  a  trustee  ex  male- 
flclo,  to  turn  over  the  gift  to  them.  The 
law,  not  the  will,  fastens  the  trust  upon  the 
fund,  by  requiring  the  legatee  to  act  In  ac- 
cordance with  the  instructions  of  the  tes- 
tator and  his  own  promise.  Neither  the  stat- 
ute of  frauds  nor  the  statute  of  wills  applies, 
because  the  will  takes  effect  as  written  and 
proved;  but  to  promote  justice  and  prevent 
wrong,  the  courts  compel  the  legatee  to  dis- 
pose of  his  gift  in  accordance  with  equity 
and  good  conscience.  As  was  well  said  in 
Wallgrave  v.  Tebbs,  supra:  "Where  a  per- 
son knowing  that  a  testator.  In  making  a  dis- 
position in  his  favor,  intends  It  to  be  applied 
for  purpoEes  other  than  his  own  benefit  ei- 
ther expressly  promises  or  by  silence  implies 
that  he  will  carry  the  testator's  Intention 
Into  effect,  and  the  property  is  left  to  him 
upon  the  faith  of  that  promise  or  undertak* 
Ing,  it  is^  in  effect  &  case  of  trust;  and  In 
such  a  case  the  court  will  not  allow  the 
devisee  to  set  up  the  statute  of  frauds,  or 
rather  the  statute  of  wills,  by  which  tbe  stat- 
ute of  frauds  Is  now  in  this  respect  super- 
seded, and  for  the  reason  that  the  devisee 
by  his  conduct  has  Induced  the  testator  to 
leave  him  the  property;  and,  as  Lord  Justice 
Turner  says  in  Russell  v.  Jackson,  no  one 
can  doubt  that  if  the  devisee  had  stated 
that  he  would  not  carry  Into  effect  the  in- 
tentions of  the  testator,  the  disposition  In  his 
favor  would  not  have  been  found  in  the 
wilL  But  In  this  the  court  does  not  violate 
the  spirit  of  the  statute,  but  for  the  same 
end,— namely,  prevention  of  fraud,— Ingrafts 
the  trust  on  the  devise  by  admitting  evidence 
which  the  statute  would  in  terms  exclude,  In 
order  to  prevent  a  party  from  applying  prbp- 
erty  to  a  purpose  foreign  to  that  for  which 
be  undertook  to  hold  it." 
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When  these  rules  are  applied  to  the  case 
before  us,  It  can  hardly  be  open  to  question 
that  there  was  a  secret  trust  attached  to  the 
gift  of  the  residuary  legatees.  The  testator, 
by  the  tenth  article  of  his  will,  created  an 
express  trust  for  the  benefit  of  the  colleges 
named  In  the  ninth.  He  knew,  howerer, 
that  that  trust  could  not  be  carried  into  ef- 
fect If  his  widow  and  nieces  tried  to  pre- 
vent It.  He  therefore  appealed  to  their  for- 
bearance by  means  of  the  first  memoran- 
dum, In  which  he  speaks  of  makiug  his  will 
after  advice  from  counsel  as  to  the  restric- 
tions imposed  by  the  law  of  this  state  In  re- 
gard to  benevolent  corporations.  He  evi- 
dently referred  to  the  statute  of  1860,  and 
acting  upon  the  belief  that  It  would  render 
the  tenth  article  Inoperative,  except  through 
their  mercy,  he  begged  them  '*to  permit  the 
provisions  or'  his  "will  to  be  carried  into  ef- 
fect" In  a  few  months  he  became  convinced 
that  the  mercy  of  his  heirs  was  a  frail  reli- 
ance; so,  by  his  first  codicil,  he  revoked  the 
tenth  article,  and  substituted  In  its  place  an 
absolute  gift  to  Messrs.  Bulkley  and  Ritcb. 
Having  withdrawn  his  appeal  to  the  for- 
bearance of  bis  heirs,  he  next  appealed  to 
the  honor  of  his  residuary  legatees,  by  pre- 
paring a  second  memorandum,  in  which  he 
said  that  he  had  made  them  such,  "in  the 
confidence  that  thereby"  his  Intentions  as  ex- 
pressed In  his  will  would  be  carried  Into  ef- 
fect, without  litigation  on  the  part  of  any 
one.  The  circumstances  show  that,  by  his 
intentions  as  expressed  In  his  will,  he  meant 
his  intentions  as  expressed  In  the  teuth  ar- 
ticle thereof,  and  that  the  word  "thereby" 
refers  to  the  gift,  absolute  in  form,  made  by 
the  first  codicil.  This  is  made  clear  by  the 
last  sentence  of  the  memorandum.  In  which 
he  asks  the  residuary  legatees  to  "take  such 
steps,  by  will  or  otherwise,  as  will  protect" 
his  "estate  against  the  contingency  of  the 
death  of  either  before"  his  "estate  is  settled 
and  distributed."  If  the  gift  was  absolute, 
as  it  purported  to  be,  what  protection  did  his 
estate  need  in  case  either  of  the  residuary 
legatees  should  die?  Did  he  not  mean  tliat, 
while  he  was  willing  to  trust  them,  he  was 
not  willing  to  trust  their  heirs,  and  hence 
wanted  the  protection  of  a  will?  By  tlie 
third  memorandum,  made  several  years  lat- 
er, he  assumed  that  there  was  an  obligation 
on  the  part  of  the  residuary  legatees  to  dis- 
pose of  their  gift  In  accordance  with  his 
wishes.  This  appears  on  the  face  of  the  pa- 
per Itself,  though  he  was  careful  not  to  give 
directions,  but  only  to  make  suggestions. 
They  related,  however,  to  his  property,  and 
In  part  to  the  method  of  distributing  that 
portion  which  he  had  apparently  given  to 
tbem  absolutely.  He  showed  no  change  of 
intention  when  he  made  the  Butler  codicil, 
restoring  the  express  trust  as  created  by  the 
teuth  article;  nor  when  he  made  his  fourth 
codicil,  a  few  days  later,  renewing  the  ab- 
solute gift,  and  adding  Mr.  Taughan  as  one 
of  the  residuary  legatees.    The  final  gift, 


whether  absolute  In  form  or  expressly  in 
trust,  was  always  to  the  same  end.  The 
changes  made  emphasize  the  intention,  and 
iwlnt  to  a  single  object  No  satisfactory  rea- 
son has  been  given  for  making  those  chan- 
ges, except  that  at  diffei'eut  times  he  prefer- 
red different  methods  to  accomplish  the  same 
thing.  By  every  line  he  ever  wrote,  and  by 
evei-y  word  he  ever  spoke,  so  far  as  the 
courts  below  permit  us  to  hear  them,  he 
showed  the  same  persistent,  steatlfast  and 
unchangeable  purpose  to  benefit  the  20  col- 
leges named  in  the  ninth  article  of  the  will, 
except  as  he  may  have  modified  his  original 
purpose  by  an  extension  of  the  trust  so  as  to 
include  the  Northwestern  University,  as  in- 
dicated In  the  last  memorandum.  The  will, 
codicils,  and  memoranda,  the  letter  to  Mr. 
RItch  asking  how  his  residuary  estate  would 
go  in  case  of  his  death,  and  all  the  facts,  as 
they  are  presumed  to  have  been  found  by 
the  courts  below,  establish  the  same  fixed 
and.  constant  purpose.  Those  facts  appear 
so  fully  in  their  chronological  order,  in  the 
statement  annexed  to  this  opinion,  that  fur- 
ther allusion  to  them  will  not  now  l>e  made. 

The  Intention  of  the  testator  being  thus 
clear,  the  secret  trust  was  completed  by 
the  promise  made  by  or  on  behalf  of  the 
residuary  legatees.  As  the  gift  was  to  them 
as  tenants  in  common,  a  promise  that  bound 
all  was  necessary  in  order  to  Include  each  of 
the  three  shares.  That  Mr.  Ritch  and  Mr. 
Vanghan  duly  promised  appears  so  conclu- 
sively from  their  conduct,  letters,  and  state- 
ments to  the  testator  that  we  do  not  regard 
any  further  expression  of  our  views  upon 
the  subject  as  necessary.  It  Is,  however, 
strenuously  urged  that  Mr.  Bulkley  made  no 
promise,  ai^l  hence  that  the  secret  trust  did 
not  extend  to  bis  share  of  the  gift  If  he 
were  the  only  residuary  legatee,  the  question 
would  be  more  serious,  hut  he  was  not  The 
trial  court  found  that  Messrs.  Ritch  and 
Vaughan  promised  for  themselves  and  for 
Mr.  Bulkley,  and  the  evidence  plainly  war- 
rants this  conclusion.  The  general  term,  In 
its  opinion,  went  further,  and  declared  that 
there  was  an  understanding  between  Mr. 
BuUtley  and  the  testator  to  the  same  eCfect; 
but  the  evidence  to  sustain  this  conclusion 
is  meager,  although  we  do  not  hold  It  was 
insufficient.  Assuming,  however,  that  Mr. 
Bulkley  made  no  promise,  still  we  think  that 
he  was  bound,  under  the  circumstances,  by 
the  promise  made  In  his  behalf,  and  that  he 
cannot  profit  by  the  action  of  lUs  co-tenants 
in  making  the  promise  for  him,  as  thai  would 
be  a  fraud.  He  was  not  a  purchaser.  He 
furnished  no  consideration.  There  was  no 
contract  for  his  benefit.  He  was  In  the  at- 
titude of  accepting  a  gift  pure  and  simple; 
but  tliat  gift  was  made  In  reliance  upon  a 
promise  given  In  his  behalf.  Can  he  violate 
the  promise,  and  fairly  take  that  which 
came  to  taim  solely  on  account  of  the  prom- 
ise, even  if  It  was  not  made  or  authorized  by 
him?  We  think  not,  becanse  his  title  csm« 
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tbrouffh  the  promise,  and  by  accepting  the 
gift  be  ratified  the  promise.  He  must  re- 
pudiate the  gift,  or  accept  the  responsibility. 
While  the  cases  are  not  uniform,  the  weight 
of  authority  eustalns  this  conclusion.  Hook- 
er V.  Axford,  33  Mich.  453;  Moss  v.  Cooper,  1 
Johns.  &  H.  367;  Tee  t.  Ferris.  2  Kay  &  J. 
357;  In  re  King's  Estate,  L.  R.  Ir.  21  Ch.  DIt, 
273;  O'Hara  v.  Dudley,  supra.  In  the  case 
last  cited,  this  court  said:  "So  far,  then,  as 
McCue  la  concerned,  he  stands  in  'the  attl. 
tude  of  haTlng  procured  and  induced  the  tes- 
tatrix to  make  a  devise  or  bequest  to  himself 
and  his  associates  by  asserting  its  necessity; 
and  promising  faithfully  to  carry  out  the 
charitable  purposes  for  which  it  was  made; 
and  whether  his  associates  knew  or  promis- 
ed, or  did  not,  makes  no  difference,  where 
the  derlse  is  to  them  as  Joint  tenants,  and 
all  must  get  their  rights  through  the  result 
accomplished  by  one."  Although  the  derlse 
in  that  case  was  to  Joint  tenants,  the  princi- 
ple that  "all  must  get  their  rights  through 
the  result  accomplished  by  one"  Is  broad  and 
equitable,  and  should  not  be  limited  to  the 
technicality  of  a  Joint  tenancy,  as  distin- 
guished from  a  tenancy  In  common,  where, 
as  in  this  case,  the  promise  was  made  by 
two  in  behalf  of  themselves  and  another, 
and  a  devise  thus  obtained  to  the  three. 
This  rule  prevents  fraud,  which  Is  the  pri- 
mary object  of  the  courts  In  enforcing  secret 
trusts,  while  .any  other  would  promote  fraud. 
We  thus  reach  the  conclusion  that  there  was 
a  secret  trust  that  bound  all  the  residuary 
le^tees. 

3.  What  was  the  tmst?  While  at  first, 
by  the  wlU,  it  was  expressly  for  the  benefit 
of  the  ninth  article  colleges,  after  the  first 
codicil,  although  not  so  expressed,  It  was 
for  the  benefit  of  the  same.  Bo  far  as  any 
writing  signed  by  the  testator  shows.  It  al- 
ways continued  so,  except  as  It  may  have 
been  modified  by  the  private  memorandum 
of  March  ^,  1888.  In  relation  to  the  North- 
western Unlversl^  and  others.  Tiiat  does 
not  purport  to  do  away  with  prior  instruc- 
tions, but  is  in  the  nature  of  suggestions  to 
guide  under  the  discretionary  clause  to  with- 
hold or  reduce,  in  the  ninth  article  of  the 
will.  It  Is  advisory,  but  not  obligatory. 
There  are  no  words  of  direction,  but  all  are 
of  opinion,  Judgment,  and  desire,  as  if  the 
writer  was  making  a  recommendation  for 
consideration,  but  not  necessarily  for  action. 
Thus  he  says:  "It  is  my  Judgment,"  "I 
tliink,"  "I  would  recommend,"  "I  suggest," 
•  and  "I  also  wish."  If  he  intended  to  give 
directions,  why  did  he  not  embody  them  In 
one  of  the  two  codicils  that  he  made  after 
the  date  of  the  memorandum  In  question? 
But,  whetber  the  words  are  regarded  as  ab- 
solute or  discretionary,  they  do  not  Inval- 
idate the  original  promise,  nor  do  they  ren- 
der the  trust  Indefinite.  The  promise  of  the 
legatees  kept  pace  with  the  testator's  In- 
Btructions,  and  Is  to  be  considered  In  the 
light  of  all  that  transpired,  not  only  on  the 


last  occasion,  but  on  all  previous  occasions. 
When  Mr.  Fayerweather  handed  the  mem- 
orandum  to  Mr.  Bltcii,  who  knew  Its  con- 
tents, his  silence  under  the  circumstances 
was  a  promise  to  conform  to  whatever  di- 
rections it  may  have  contained,  because.  If 
he  did  not  Inteud  to  comply,  it  was  his  duty 
to  say  80.  If  it  operates  as  an  extension  of 
the  trust,  as  held  by  the  courts  below,  and 
of  ^faich  no  complaint  Is  made  by  any  party 
to  this  appeal,  still  the  modification  Is  clear 
and  definite,  and  in  no  way  affects  the  valid- 
ity of  the  trust  It  acts  as  a  modification 
simply.  We,  therefore,  have  a  trust  for  the 
benefit  of  the  nluth  article  colleges,  as  modi- 
fled,  perhaps,  by  the  last  memorandum, 
with  definite  beneficiaries  each  capable  of 
asserting  Itself  as  sucb. 

It  Is,  however,  insisted  that  the  testator, 
In  certain  conversations  with  Mr,  Bitch  and 
Mr.  Vaughan,  so  modified  his  instructions, 
which  their  Implied  promise  would  follow, 
as  to  Include  other  institutions  of  learning 
that  were  to  be  selected  by  the  residuary 
l^atees.  If  such  a  modification  was  made, 
it  rendered  the  trust  void  for  Indeflulteness, 
because  It  would  be  Incapable  of  enforce- 
ment, through  the  want  of  specified  bene- 
ficiaries, who  could  call  upon  the  executors 
for  performance.  There  is  no  conversalion 
with  Mr.  Rltch,  appearing  In  the  record, 
which  compels  the  conclusion.  In  view  of 
the  action  of  the  courts  below,  that  any 
modlflcation  was  made  by  Mr.  Fayerweath- 
er. A  change  of  Intention  should  appear 
with  the  utmost  clearness  In  order  to  de- 
stroy the  legal  effect  of  writings  signed  by 
the  testator,  and  filed  for  preservation. 
Such  a  change  will  not  be  sought  for  in  a 
loose  and  general  conversation,  especially 
when  it  does  not  appear  In  writings  upon 
the  subject  subsequently  made.  Some  con- 
versations were  sworn  to  by  Mr.  Yaughan, 
which  would  Justify  a  finding  that  instruc- 
tions were  given  making  the  secret  trust  in- 
definite; but  they  would  also  Justify  the 
finding  that  they  were  merely  Instructions 
for  still  anotiber  codicil,  not  drawn,  because 
death  came  so  soon,  the  last  iiavlng  been 
hurriedly  made  to  effect  the  main  purpose, 
or  a  suggestion  as  to  a  change  of  existing 
beneficiaries,  or  the  addition  of  others  to  be 
thereafter  ^eolfled,  but  not  then  determin- 
ed upon.  The  presumption  Is  that  the  trial 
court  drew  the  latter  Inference;  but  there 
Is  a  more  radical  answer  to  the  claim  that 
the  secret  trust  was  made  Indefiulte  by  con- 
versations with  Mr.  Vaughan,  because  the 
trial  court  was  not  bound  to  believe,  and 
from  the  record  before  us  Is  presumed  not 
to  have  believed,  tliat  the  alleged  con- 
versations ever  took  place.  Mr.  Yaughan, 
although  without  mercenary  interest,  was 
an  interested  party,  under  the  temptation 
to  so  testify  as  to  relieve  himself  from  the 
obligation  to  comply  with  the  secret  trust, 
and  to  Justify  his  action  In  executing  the 
deed  of  gift  He  rested  under  the  Imputa- 
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tlon  of  Beiflahly  raising  suspicions  in  the 
mind  ot  the  testatxir  against  Mr.  RItch,  until 
lie  was  himself  made  one  of  the  legatees, 
when  he  suddenly  became  satisfied  with  Mr. 
RItcfa's  honesty,  and  proclaimed  that  he  was 
'*all  Tight"  He  was  not  entirely  candid  ei- 
ther with  Mr.  Rltch  or  Mr.  Fayerweather. 
He  told  Mr.  Rltch,  on  an  Important  occa- 
sion, that  the  testator  was  too  iU  to  be  seen, 
when  that  served  Us  own  purpose,  althojigb 
h^  himself  saw  him  almost  every  day  fax 
business  of  the  utmost  moment;  and  he  did 
not  d^ver  Mr.  Rltch's  honorable  and  spe* 
ciflc  letter  to  Mr.  Fayerweather,  when  he 
had  Impliedly  undertaken  to  do  so.  He  did 
not  produce  the  envelope  upon  which  the 
memorandum  as  to  "more  institutions  fo^ 
benefit"  is  s^d  to  hare  been  made,  until  a 
late  day;  nor  did  he  swear,  upon  the  trial 
before  the  surrogate,  to  the  conversation  al- 
leged to  have  been  had  with  the  t^rtator 
during  his  last  hours.  He  was  contradicted 
by  Miss  Joyce,  wtio  denied,  in  effect,  that 
that  conTorsatlon  took  plac^  and  his  con- 
duct towards  that  lady  when  he  shook  Us 
fist  In  her  face,  and  said  that  he  would 
BOenA  the  entire  estate  together  with  his 
own  fortune,  if  necessary,  to  succeed  In  the 
litigation  then  pending,  shows  the  deep  in- 
terest that  he  took  in  the  win,  and  the  rights 
that  he  claimed  under  it  There  was  not 
such  clearness  of  memory,  frankness  of  dis- 
closure, or  freedom  from  interest  as  to  make 
his  testimony  cnnclusiTe.  Under  these  cir> 
cnmsl^ces,  the  trial  court  was  not  bound 
by  Mr.  Taughan's  testimony,  and  the  pre- 
sumption is  that  the  courts  below  rejected 
It,  so  fiir  as  that  presumption  is  necessary 
to  sustain  the  judgments  that  they  rendered. 
We  thus  hare  a  secret  trust  created  by  the 
instructions  of  the  testator,  and  the  promise 
of  the  legatees  based  thereon,  with  definite 
beneficiaries,  and  in  every  respect  capable 
of  enforcement,  but  for  the  act  of  18G0,  en- 
titled, "An  act  relating  to  wUls,"  which  pro- 
vides aa  follows:  "No  person  having  a  hus- 
band, wife,  child,  or  parent  shall,  1^  his 
or  her  last  wIU  and  testament,  devise  or  be- 
queath to  any  benevolent,  charitable,  Uter- 
us, scientific,  religious,  or  missionary  so- 
ciety, association  or  corporation.  In  trust  or 
otherwise,  more  than  one-half  part  of  his  or 
her  estate  after  the  payment  of  his  or  her 
debts,  and  such  devise  or  bequest  shall  be 
valid  to  the  extent  of  one-half  and  no  more. 
All  laws  and  parts  of  laws  Inconsistent  with 
this  act  are  hereby  repealed."  Iaws  I860, 
c.  360.  The  manifest  effect  of  this  statute 
was  to  arrest  the  design  of  Mr.  Fayerweath- 
er, and  to  prevent  it  from  being  carried  into 
effect  at  least  without  the  consent  of  his 
widow  or  nieces.  The  legal  title  to  tha  re- 
siduary gift  was  still  In  the  legatees,  how- 
ever, for  the  will  stood  as  proved,  and,  as 
proved,  the  gift  was  absolute  In  form. 
There  was  nothing  In  the  will  Itself  to  con- 
fer an  equitable  title  upon  any  one.  Owing 
to  facts  outside  of  the  will,  a  secret  trust 


for  the  20  colleges  arose,  but  their  equitable 
title  was  interfered  with  by  the  statute. 
The  rights  of  the  widow  and  next  of  kin, 
founded  on  the  statute,  sprang  Into  being, 
and  an  equitable  title  became  vested  in 
them,  so  that  they  could  call  rxpon  the  resid- 
uary legatees  to  account  fin  that  part  of  tbe 
residuary  estate  which,  by  command  of  the 
law,  Mr.  Fayerweather  could  not  give  to 
literary  corporations  by  will  so  long  as  be 
had  a  wfte. 

4.  The  effect  of  the  releases  In  connection 
with  the  statute  of  1860  now  requires  con* 
slderation. 

Tb«e  are  authorities  whltA  YkOA  that  the 
rights  arising  from  such  a  secret  trust  as  we 
have  beai  discussing  are  not  testammtary 
In  character,  because  tbe  trust  does  not  act 
upon  the  will,  but  on  the  fund  after  It  reach- 
es the  hands  of  the  l^tees.  Harris  v.  Hw- 
well,  Oilb.  Eq.  11;  Addllngtrat  v.  Gann,  8 
Atk.  141;  Roofcwood's  Case,  Ora  Mis.  164; 
Chester  v.  Urwick,  28  Beav.  407:  In  re 
Boiyea,  26  Ch.  DIv.  6S1;  Attorney  General 
V.  Gullen.  14  Ir.  a  It.  137;  OUlffe  v.  Wellfl. 
130  Mass.  221;  Hoge  v.  Hoge,  1  Watts,  163; 
In  re  Kdeman,  126  N.  T.  73,  26  N.  B.  968; 
wnuams  V.  Fitch,  supra.  Founded  cm  these 
authorities,  the  argnmmt  is  made  by  some 
of  the  respondents  that  the  statute  does  not 
apply  to  this  case,  because  the  colleges  do 
not  dalm  under  the  will,  or  anytUng  found 
in  it,  but  on  facts  wholly  outside  of  it  They 
inrist  that  tbe  same  reason  *that  takes  a  se- 
cret trust  away  trma  the  statute  of  wllla  and 
of  ftauds  takes  It  away  from  the  act  of 
1860^  and  that  their  rl^ts  do  not  spring  from 
the  mode  of  changing  title,  but  out  of  the 
duty  of  those  who  bold  the  title.  Th^  lllus- 
trate  their  argument  br  saytog  that  If  A. 
wins  B.  $10,000,  and  writes  him  a  letto'  say- 
ing that  tbe  legacy  la  In  trust  for  C,  but  the 
letter  is  not  ddivered  until  after  A.*s  deacn. 
there  Is  no  tmst;  but  If  the  letter  Is  deliver- 
ed before  A.  dies,  and  B.  promises  to  per- 
form, there  Is  a  trust  Although  the  will  la 
the  same  tn  both  cases.  In  the  one  B.  takes, 
and  In  the  other  C,  because  the  former  takes 
from  the  will,  and  the  latter  from  the  trust 
The  argument  Is  not  without  force  when  ap- 
plied to  a  tmst  that  does  not  run  foul  ot  a 
staituta  When,  however,  as  ,ln  this  case, 
the  trust  Is  a  manifest  evasion  of  a  statute, 
sound  public  policy  forbids  that  tbe  testator 
should  be  permitted  to  effect  indirectly  tliat 
which  he  could  not  effect  directly,  at  least 
until  all  Intm'enlng  rights  derived  from  tbe 
statute  have  been  lawfully  cleared  away.' 
We  think  that  the  act  of  IBOO  appUes,  but 
to  wliat  extent,  and  bow  it  was  affected  by 
the  releases,  we  will  proceed  to  ccmsider. 

The  statute  In  qnestl(m  is  not  a  mmtmaln 
act  The  policy  of  the  state  upon  that  sub- 
ject appears  In  a  few  gmeral  and  many  spe- 
cial statutes  passed  at  various  times.  The 
Revised  Statutes  present  an  example  of  the 
fwmer,  when  they  provide  that  "no  devise 
to  a  corporation  shall  be  valid  unless  such 
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corporation  be  expressly  authorized  by  Its 
charter  or  by  statute  to  take  by  devise."  2 
Kev.  9t  p.  S7,  {  3.  Tbd  cbarterB  of  various 
corporations  Illustrate  the  other  class  of  leg- 
islation by  llmltliig  the  amount  they  can  take 
by  devise  or  otherwise.  In  re  McGraw's  Es- 
tate, Ui  N.  Y.  66.  107.  19  N.  E.  283.  The  ob- 
ject of  all  these  statutes  is  to  "prevent  accu- 
mulations of  property  In  the  hands  of  Insti- 
tutions which  take  no  part  in  the  productlTe 
activity  of  the  community."  They  act  upon 
the  power  of  CMporatloos  to  take  and  hold, 
not  on  the  power  of  a  testator  to  glT&  The 
authorities  relied  upon  by  the  appellants  are, 
to  a  great  extent,  Judgm^ts  pronounced 
when  these  statutes,  thus  expressing  the  pol- 
icy of  the  state  against  the  concentration  of 
wealth  in  nxHtua  manu,  were  under  consid- 
eration by  the  coarts.  The  decisions  under 
the  mortmain  acts  of  England  are  equally  in- 
appUoable,  when  the  dlflerenee  between 
those  acts  and  the  act  of  1860  is  borne  In 
mind.  That  statute  is  of  a  different  charac- 
ter from  any  of  those  mentioned.  It  does 
not  prevent  charitable  corporations  from  tak- 
ing, but  forbids  a  testator  who  has  a  wife, 
child,  or  parent  from  giving  more  than  one- 
half  of  his  estate  after  the  payment  of  bis 
debts.  Ghamberlaln  v.  Chamberlain,  43  N. 
Y.  424,  440.  It  does  not  pnAilbit  charitable 
gifts  altogether,  but  only  under  certain  cir- 
cumstances, to  a  certain  extent,  and  by  a  cer- 
tain method.  If  the  gift  is  not  made  by  will, 
or  If  made  by  will,  and  the  testatw  leaves 
no  surviving  relative  of  the  degree  named, 
or  it  Is  to  charities  other  than  those  mention- 
ed, there  Is  no  prohiblticm.  It  does  not  com- 
pel a  testator  to  leave  his  property,  or  any 
part  th^«of,  to  relatives.  It  does  not  pre- 
vent him  from  giving  all  that  he  has  to  chari- 
ty during  his  lifetime.  It  is  aimed  simply  at 
the  giving  of  an  undue  proportion  to  charity 
will,  when  certain  near  relations  have. 
In  the  opinion  of  the  legislature,  a  better 
claim.  As  was  said  by  Judge  Alien  in  Cham- 
berlain V.  Chamberlain,  43  N.  Y.  424-440, 
Its  object  "was  to  prevent  a  person,  upon 
whom  others  standing  in  near  relation  had 
claims,  from  disappointing  their  Just  expec- 
tations, and  disinheriting  them,  from  pious 
or  philanthropic  motives;  and  the  intent  was 
to  include  all  public  objects,  whether  relig- 
ions, charitable,  or  literary."  Its  theory  is 
not  to  keep  property  away  from  charitable 
corporations,  but  to  prevent  a  testator  f  nmi 
giving  them  more  than  one-half  of  his  net 
estate  at  the  expense  of  his  wife,  child,  or 
parent.  Its  sole  purpose  is  to  protect  those 
natural  objects  of  his  bounty  from  Improvi- 
dent gifts  to  their  neglect.  It  does  not  at- 
tempt to  prescribe  the  amount  or  kind  of 
property  that  the  corporations  can  liold.  or  to 
place  any  limit  upon  their  corporate  powers. 
Its  mandate  Is  addressed  to  testators,  not  to 
corporations,  which  are  mentioned  only  to 
partly  meajsure  the  extent  of  the  command. 
It  points  towards  no  puUic  Interest,  but 
towards  the  preventirai  of  what  the  leglslar 


ture  regarded  as  a  private  wrong.  It  was 
passed  for  the  benefit  of  the  persons  named 
In  It,  not  for  the  benefit  of  the  people  at 
large,  as  a  measure  of  state  pcAlty.  Indeed, 
the  stato  has  no  policy  against  Institutions  of 
charity  or  learning.  Throughout  its  histray 
it  has  shown  a  deep  Interest  in  promoting 
such  objects,  and  in  encouraging  Its  citizens 
to  help  th«u.  Aid  to  education  has  always 
been  a  prominent  feature  in  Its  legislation. 
Never  has  it  repelled,  and  unlf<Hmily  has  it 
Invited,  the  co-<9erati<ni  of  individuals  and 
corporations  to  that  end.  As  was  said  by 
this  court  tn  a  late  case;  "It  is  not  against 
public  policy  to  allow  gifts  to  charitable, 
benevolent,  scientific,  or  educational  institu- 
tions. The  law  allows  and  encourages  such 
gifts,  and  those  who  make  them  ore  com- 
mended as  the  benefactors  of  their  race. 
Sucdi  institutions,  dotted  all  over  our  land,  to 
succor,  elevate,  educate  men,  and  ameliorate 
their  condition,  are  disUngulshlng  features  of 
our  modem  civilization."  HolUs  v.  Theo- 
logical Seminary,  05  N.  X.  166-172. 

We  are  led  by  this  reasoning,  based  upon 
an  analysis  of  the  statute,  and  a  comparison 
of  its  provisions  with  those  of  mortmain  stat- 
utes, to  the  conclusion,  which  Is  In  substan- 
tial accord  with  the  authorities,  so  far  as 
they  have  been  called  to  our  attention,  that 
only  the  persons  named  In  the  act,  and  those 
benefited  through  them,  can  invoke  its  pro- 
tection. The  state,  through  Its'  attorney  gen- 
eral, cannot,- by  legal  proceedings,  raise  the 
question,  or  prevent  the  gift  from  taking  ef- 
fect In  accordance  with  the  wishes  of  the 
testator.  The  rights  springing  from  the  stet- 
ute  are  personal,  the  same  as  the  rights  of 
a  borrower  under  the  statute  of  usury,  and 
they  can  be  waived  or  relinquished  in  the 
same  way.  Williams  v.  Tilt,  36  N.  Y.  31», 
325;  Smith  T.  Miwvin,  27  N.  Y.  137,  143. 
While  the  one  was  passed  to  protect  the 
family  of  the  testator,  and  the  other  to  pro- 
tect the  estate  of  the  borrower,  and  both 
prohibit  certain  acts,  we  see  no  reason  why 
the  benefit  derived  from  the  prohibition  may 
not  be  abandoned  In  the  one  case  the  same 
as  In  the  other.  End.  Interp.  St  360.  The 
command  that  the  gift  shall  not  be  "valid" 
is  no  more  Imperative  tlmn  the  declaration 
that  the  usurious  security  shall  be  "void." 
While  it  has  been  held  that  the  prohibttloa 
of  the  statute  of  1860  may  be  Insisted  upon 
by  any  i^rson  who  would  derive  a  benefit 
therefrom,  although  not  one  of  those  named 
therein,  this  simply  extends  the  list  of  such 
as  have  rights  to  waive  or  retain  at  their  elec- 
tion. Harris  v.  Society,  4  Abb.  Prac.  (N.  S.) 
421.  The  widow  and  next  of  kin  for  whose 
benefit  the  statute,  as  applied  to  this  case, 
was  passed,  could,  prior  to  the  execution  of 
the  releases  by  them,  have  asked  the  courts 
to  enforce  It  and  award  them  their  equitable 
rights  against  the  residuary  legatees,  as  their 
trustees.  No  one  else  could  set  the  courts  In 
motion  or  the  statute  In  operation.  The  re- 
siduary legatees  could  not,  either  in  their 
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own  Interest,  or  In  the  Interest  of  those  to 
whom  they  had  assumed  to  give  nearly  one- 
half  of  the  estate  left  by  the  testator,  in  yio- 
lation  of  their  promise  to  him  and  the  secret 
trust  resulOns  therefrom.  That  would  make 
the  statute  an  aid  to  fraud,  and  would  defeat 
both  its  own  purpose  and  that  of  the  testator. 
Byan  v.  Dox,  84  N.  Y.  307,  312.  The  donees 
under  the  deed  of  ^ift  are  in  no  better  posi- 
tion than  the  donors,  for  they  stand  In  the 
same  shoes.  There  was  nothing,  therefore, 
to  prevent  the  widow  and  next  of  kin  from 
reviving  the  secret  trust  by  settling  with  the 
trustees  and  canceling  their  own  claims. 
Whether  they  did  so  or  not  depends  upon  the 
nature  of  the  releases,  which  were  of  two 
kinds,  one  preliminary,  the  other  permanent, 
but  both  having  the  same  object.  The  first, 
after  withdrawing  all  objections  to  the  pro- 
bate of  the  will,  contains  a  covenant  not  to 
sue  for  a  construction  of  the  will  or  to  set 
the  will  aside,  and  not  to  make  any  claim 
upon  the  residuary  legatees,  as  such,  or  as 
executors.  It  also  contains  an  agreement  to 
"execute  a  general  release  of  all  claims," 
both  to  the  executors  and  their  donees,  under 
the  deed  of  gift,  as  well  as  to  Messrs.  Bulk- 
ley,  Bitch,  and  Tanghan  individually.  The 
second,  which  was  executed  after  payment 
ef  the  consideration  provided  for  by  the  first, 
runs  to  the  persons  last  named,  as  execnttnrs, 
trustees,  Individuals,  and  as  representatives 
of  the  donees  iHnder  the  deed  of  gift,  and  aft- 
er reciting  that  the  amount  paid  "is  In  com- 
promise and  full  settlement  of  any  and  all 
contests  *  *  *  of  the  will  of  said  Daniel 
B.  Fayerweather,  or  concerning  his  estate," 
each  covenantor  says,  "I  have  remised,  re- 
leased, and  forever  discharged,  and  by  these 
presents  do,  for  myself,  and  for  my  heirs, 
administrators,  and  executors,  remise,  re- 
lease, and  forever  discharge,"  the  said  per- 
sons, in  their,  said  several  capacities,  "and 
also  the  said  donees"  mentioned  In  the  deed 
of  gift,  "of  and  from  all  and  all  manner  of 
action  and  actions,  cause  and  causes  of  ac- 
tion, suits,  debts,  dues,  sums  of  money,  claim 
and  demands  whatsoever,  in  law  or  in  equi- 
ty, which  against  the  said  persons  or  corpo- 
rations, or  any  of  them,  I  ever  had,  or  now 
have,  or  which  I,  or  my  belrs,  executors,  or 
administrators  hereinafter  shall,  can,  or  may 
have,  for,  upon,  or  by  reason  of  any  matter, 
cause,  or  'tbiDg  whatsoever." 

Two  theories  are  pressed  upon  our  atten- 
tion as  to  the  effect  of  these  Instruments. 
One  Is  that  they  operate,  not  only  as  re- 
leases, but  also  as  transfers,  and  the  other 
that  they  are  releases,  pure  and  simple.  The 
theory  of  the  donees  under  the  deed  of  gift, 
that  either  paper  is  an  assignment,  seems  to 
be  an  afterthought;  for  it  is  not  set  up  in 
their  answers,  and  Is  said  not  to  have  been 
suggested  before  either  of  the  courts  below. 
The  answers  deny  the  facts  out  of  which  a 
resulting  Interest  for  the  widow  and  nieces 
arises,  and  the  most  of  them  allege  affirm- 
ativelr  that   *'Bald   Bitch,   Bnlkley,  and 


Taugban  were  and  are  absolute  devisees  and 
legatees  in  their  own  right,  as  Individuals, 
of  the  entire  residuary  estate  of  said  Mr. 
Fayerweather,  and  could  dispose  of  the  sajne 
as  they  saw  fit;  that  the  deed  of  gift  men- 
tioned In  the  complaint  was  duly  made,  exe- 
cuted, and  delivered,  and  Is  a  valid  Instru- 
ment, and  In  fact  and  In  law  passed  to  the 
various  persons  and  Institutions  named  there- 
in all  that  said  Bulkley,  Bitch,  and  Vangbao 
took  as  aforesaid  as  absolute  devisees  and 
legatees."  While  reviewing  courts  have 
power,  on  appeal,  to  so  amend  the  pleadings 
as  to  conform  to  the  proofs.  In  order  to  af- 
firm a  Judgment,  no  such  power  exists  for 
the  purpose  of  reversing  a  Judgment.  Vol- 
kening  v.  De  Graaf,  81  N.  Y.  2S&-272.  An 
analysis  of  the  instruments  of  release,  which 
are  quite  full  and  formal,  as  releases,  shows 
that  they  contain  no  word  ordinarily  used 
to  effect  an  assignment  or  transfer.  The 
first,  which  Is  operative  without  the  second, 
contains  no  word  that  Is  ever  used  for  that 
pnrpose,  when  the  connection  in  which  It  ap- 
pears Is  taken  into  account.  On  the  other 
hand,  its  language  Is  precisely  adapted  to 
eCTect  a  settlement  of  the  litigation  pending 
and  threatened  when  it  was  executed,  by 
terminating  the  contest  over  the  will,  and 
providing  that  no  other  contest  for  any  pur- 
pose should  be  begun  by  those  signing  the 
paper.  The  situation  then  was  that  the  le- 
gal title  to  the  residuary  estate  was  in 
Messrs.  Bulkley,  Bitch,  and  Vaughan,  an<i 
that,  by  virtue  of  the  secret  trust  and  the  act 
of  1860,  the  widow  and  next  of  kin  bad  the 
right  to  call  upon  those  gentlemen  to  account 
for  the  residuary  estate,  or.  In  other  words, 
to  bring  a  suit  in  equity  against  them,  as  trus- 
tees ex  maleficio,  for  an  accounting.  The 
words  used  in  the  first  paper,  therefore,  were 
fit  and  proper  to  waive  and  extinguish  the 
right  of  the  widow  and  next  of  kin  to  bring 
such  a  snlt  In  equity,  but  were  neither  fit  nor 
proper,  nor  can  they,  by  any  reasonable  con- 
struction, be  said  to  have  the  effect,  to  trans- 
fer or  assign  anything  to  any  one.  The  con- 
cluding words  corroborate  this  theory,  for 
they  are  a  promise  "to  execute  a  general  re- 
lease of  all  claims"  to  the  executors  and  to 
their  donees,  but  not  to  transfer  anything  to 
either.  While  the  word  "release"  is  some- 
times used  In  conveyancing  to  transfer  a  ti- 
tle, its  general  meaning  is  to  surrender  a 
right  or  to  discharge  a  liability;  and  when  It 
is  used  In  connection  with  the  word  "claims," 
08  it  Is  In  the  paper  under  consideration.  It 
never  has  any  other  meaning  than  that  of 
waiver,  surrender,  or  r^nqulsbment.  No 
right  of  action  can  pass  by  a  release  of  iil 
causes  of  action. 

Since  the  first  paper  was  effective  as  a  le- 
leose,  and  as  a  release  only,  all  the  rights 
springing  from  It  came  into  existence  at  once 
upon  Its  execution  and  delivery,  and  could  not 
be  changed  or  cut  down  by  any  paper  snbee 
quently  executed  by  the  widow  and  nieces 
They  had  extinguished  their  claims  forever. 
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and  the  agreement  to  execnte  a  general  re- 
lease did  not  permlt-^t  least  as  to  third  par^ 
ties,  whose  rights  had  Interrened— the  Inser- 
tion of  words  therein  chan^ng,  or  purporting 
to  change,  the  effect  of  the  flzst  inatmmeot, 
and  we  do  not  think  ttiat  any  attempt  was 
made  to  do  so.  The  second  i»per  was  "In 
(.•ompromlse  and  full  settlement"  of  all  c<m< 
tests  connected  with  the  will,  or  concerning 
the  estate.  That  was  the  object  of  the  pa- 
per, as  stated  in  connection  with  the  ctmsld- 
eration,  which  was  not  merltoi^ons  as  to  the 
donees  under  the  deed  of  gift,  bnt  was  fm^ 
nlshed  indirectly  by  the  ninth  article  col- 
leges. In  order  to  effect  this  object,  the  re- 
leasors **remlsed,  released,  and  forerer  dis- 
charged" tbe  persons  and  corporations  named. 
But  wliat  do  tli^  remise,  release,  and  dls- 
cliarge  them  fnan?  for  they  do  not  remise  or 
release  any  pn^perty  "to"  any  one,  as  is  usual 
when  a  transfer  is  made.  The  answer  Is 
found  In  these  words  <tf  tbe  butmment,  tIb.: 
"Of  and  from  all  and  all  manner  of  actl<m 
and  aotims,  cause  and  causes  of  action,  suits, 
debts,  dues,  sums  of  money,  claims  and  de* 
man^  whatsoeTer,  In  law  or  in  equity,"  etc. 
So  far  as  the  Intention  of  the  parties  to  these 
writings  is  a  question  of  fact,  (»  is  at  all  de- 
pendent on  extrinsic  facts  subject  to  opposing 
inferences,  It  Is  presumed  to  hare  been  found 
In  favor  of  the  respondents.  Do  the  parties 
to  a  ftdl  and  formal  instrument  Intend  to  as- 
slgn,  when  they  use  no  word  importing  an  as- 
signment? Is  it  probable  that  there  was  an 
Intention  to  assign  anythUig  to  tbe  same  pet- 
BMBB  In  four  different  capacities,— as  Individ- 
uals, executors,  trustees,  and  as  representa- 
tives of  the  donees?  How  could  such  an  as- 
signment be  enfOTced?  A  1«lease,  however, 
to  them  In  all  those  capadUes,  was  precisely 
what  they  needed  In  order  to 'be  fully  pro- 
tected. "In  a  struggle  between  the  heir  or 
trustees  whom  the  testator  obviously  did  not 
Intend  to  benefit,  and  a  charity  which  he  con- 
fessedly designed  to  endow,  a  court  of  equity 
will  lend  its  aid,  to  the  extent  of  its  legiti- 
mate power,  to  uphold  the  devise,  and  to 
effectuate  tl^  laadaUe  and  meritorious  pur- 
pose of  the  testator."  McCartee  v.  Society,  9 
Cow.  437-442.  We  think  that  both  of  these 
papers  were  Intended  by  the  parties  thereto, 
at  the  time  ttf  their  executicm,  as  releases  of 
claims.  In  the  ordinary  sense  of  those  words, 
and  not  in  any  sense  as  assignments  or  trans- 
fers. Oolton  T.  Field,  131  111.  808,  22  N.  B. 
515;  Crum  v.  Sawyer,  1S2  lU.  443,  24  N.  B. 
956. 

But,  aside  from  thme  considerations,  and 
upon  the  assumption  that  the  releases  oper- 
ate as  transfers,  how  does  the  matter  stand? 
Messrs.  Bnlkley,  Rttch,  and  Vanghan  were 
trustees  in  two  capacities  with  reference  to 
the  same  fund, — one,  however,  subordinate 
to  the  other.  They  were  trustees,  as  we  have 
Reen,  for  the  benefit  of  tbe  ninth  article  col- 
leges under  the  Becjret  trust;  and,  owing  to 
the  statute  of  I860,  they  were  also  trustees 
for  the  widow  and  aexX  of  kin,  and  the  lat- 


tee  trust  was  paramount  to  the  former.  If, 
therefore,  these  gentlemen  bought  the  rights 
of  the  widow  aiul  next  of  kin,  for  whose 
benefit  did  they  take  thnn?  Not  for  their 
own,  nor  for  the  benefit  of  fhelr  donees,  who 
stood  in  no  better  position,  but  for  the  bene- 
fit of  the  20  colleges.  Torrcy  v.  Bank,  9 
I'alge^  648;  Pufton  v.  Whitney,  66  N.  Y.  548. 
Under  no  drciunstances  Is  a  trustee  allowed 
to  set  up  a  title  adverse  to  his  cestui  que 
trust  Perry,  Trusts,  I  433;  Lewln,  Trusts, 
p.  285.  Tbe  paramount  trust  bavtag  been 
boti^t  in  by  the  trustees,  the  other  trust  then 
became  effective.  XTnlesB  tUs  poidtiou  is  true, 
a  trustee  may  purchase  outstanding  titles 
against  his  trust  estate,  for  his  own  benefit, 
and  to  the  Injury  of  the  cestnl  que  trust,  and 
thus  speculate  with  the  subject  of  his  trust. 
We  are  of  tbe  opinion,  thoretore,  that,  wheth- 
er the  residuary  legatees,  by  the  releases,  ex- 
tinguished or  acquired  the  rights  of  the 
widow  and  next  of  kin,  the  result  Is  the  same. 
Upon  either  theory  the  widow  and  nieces  had 
placed  themselves  In  sucb  a  position,  1^  their 
instruments  of  release,  perhaps  without  fore- 
seeing all  the  consequences,  that  they  could 
not  demand  of  the  redduary  legatee^  as 
trustee^  tiielr  equitable  rlghte,  aud  therefore 
the  'stetnte  of  1860  at  once  ceased  to  apply. 
Harbeck  v.  Pupin,  145  N.  T.  70,  77.  88  N.  B. 
722.  It  became  as  inoperative  as  If  the 
widow  had  died  hetore  the  testetor.  AH  per- 
sons for  whose  benefit  the  statute  was  passed 
having  waived  their  rights,  the  result  was  the 
same  as  If  it  had  never  had  an  existence. 
The  donees  under  tbe  deed  of  gift  had  no 
greater  righta  than  they  would  have  had  if 
there  had  been  no  widow  te  set  the  statute  In 
motion.  As  the  statutory  claim  of  fhe  widow 
and  next  of  kin  was  all  that  could  lawfully 
prevent  tbe  execution  of  tiie  secret  trust, 
when  they  voluntarily  abandoned  that  claim 
It  became  tlie  duty  of  the  residuary  le^tees. 
as  trustees,  to  carry  out  the  testator's  instruc- 
tions In  accordance  with  the  promise  made 
to  him.  Whatever  Interest  they  acquired  by 
vhine  of  the  releases  Inured  to  the  benefit  of 
the  respondente,  who  thus  stand  before  the 
court  entitled  to  the  fund  In  controversy,  un- 
less tb^  are  estopped  In  equl^,  by  their  con- 
duct, or  at  law,  by  a  Judgment,  from  assert- 
ing the  dalm  presented. 

5.  The  claim  that  there  Is  an  equitable  es- 
toppel r^sts  mainly  upon  the  allegation  that 
the  respondente  kept  silent  conconing  their 
Intentions  while  promotli^  and  aiding  the  set- 
tlement with  the  widow  and  next  of  kte.  So 
far  as  this  dei)endB  upon  a  question  of  fact, 
tbe  final  decision  has  already  passed  agalnttt 
the  appetlante  by  the  united  action  of  the 
courts  below.  The  ninth  article  colleges  had 
no  connection  with  the  making  of  the  deed 
of  gift  or  the  Instnimente  of  March  G,  1891. 
After  these  agreemcnte  of  settlement  had  been 
executed,  the  ccmsoit  of  those  colleges  was 
asked,  not  to  the  settlement,  but  to  postpone 
the  payment  of  their  specific  l^des  "to  the 
payment  of  tlie  amount"  that  the  widow  and 
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next  of  kin  bad  agreed  to  accept  This  is 
all  tbey  were  asked  to  conseut  to,  and  all  that 
they  did  consent  to,  ajs  a  careful  reading  of 
the  Instrument  signed  by  them  will  show. 
They  did  not  abandon  any  claim  that  they 
might  make  against  the  estate,  other  than  as 
thus  specified.  The  e£Fect  was  simply  that 
the  respondents  could  not  claim  that  the  ex- 
ecutors wrongfully  paid  out  the  $310,000,  and 
we  see  no  otber  element  of  estoppel  against 
them  arising  from  the  facta.  The  claim  of 
tbe  residuary  legatees  that,  owing  to  the  In- 
strument of  "consent,"  they  have  paid  a 
large  proportion  of  the  speciflc  iega(;^es  to 
the  20  coll^:es,  has  no  bearing,  because  they 
could  not  make  a  commercial  use  of  the  dis- 
cretion confided  to  them  by  the  ninth  article 
of  the  will  with  reference  to  paying  or  with- 
holding the  speclQc  legacies  therein  given. 
They  were  bound  to  exercise  that  discretion 
according  to  their  honest  judgment,  and  not 
to  make  it  the  subject  of  barter.  Xo  pay- 
ment was  made  to  the  respondents,  except 
such  as  it  Is  conceded  they  were  entitled  to 
receive.  Moreover,  it  is  unreasonable  to  be- 
lieve that  they  were  consenting  to  surrender 
and  abandon  $305,000.  being  the  difference  be- 
tween $2,195,000,  the  aggregate  amount  of 
the  specific  legacies  to  colleges  and  hospitals, 
and  $2,500,000,  being  one-hal^  of  the  con- 
ceded value  of  the  estate  at  the  time  of  the 
testator's  death.  When  the  paper  signed  by 
them  is  considered  In  the  light  of  such  facts 
only  as,  according  to  the  decisions  of  the 
courts  below,  they  are  presumed  to  have 
known  at  the  time,  we  think  that  It  should 
be  construed  as  a  consent  to  the  payment  of 
the  money,  and  not  to  the  settlement  as  such. 

6.  The  only  point  remaining  that  requires 
the  expression  of  consideration  is  whether 
the  adjudication  by  the  surrogate  in  proceed- 
ings imder  tbe  collateral  Inheritance  act  is  a 
bar  to  this  action.  An  appraiser  was  ap- 
pointed, who,  after  giving  notice  to  all  par- 
ties interested,  reported,  among  other  things, 
that  be  was  "not  satisfied  from  the  evidence 
submitted  to  report  in  favor  of  the  claim 
that  decedent's  residuary  property  is  char- 
ged with  a  trust  in  favor  of  Hamilton  Col- 
lege and  other  corporations";  and  be  there- 
fore concluded  that  tbe  property  passed  as 
provided  by  the  will  and  codicils,  as  proved. 
Upon  this  report  an  order  was  made  by  the 
surrogate  that  the  testator  bequeathed  the 
sum  of  $717,398.69  to  each  of  the  three  re- 
siduary legatees.  This  was  a  special  pro- 
ceeding Instituted  by  the  comptroller  of  the 
city  and  county  of  New  York  with  the  sole 
object  of  ascertaining  what  amount  of  prop- 
erty passing  under  Mr.  Fayerweather's  will 
was  subject  to  taxation,  and  to  fix  the 
amount  of  the  tax.  The  decree  of  the  sur- 
rogate should  be  construed  solely  with  refer- 
ence to  that  object,  and,  as  thus  construed, 
the  adjudication  was  that,  for  the  purposes 
of  taxation  under  the  act  in  question,  a  cer- 
tain amount  oC  property  passed  to  the  resid- 
uary legatees  under  tbe  wiU.  L^itimate 


inquiry  necessarily  stopped  at  that  point;  for 
it  was  immaterial,  so  far  as  that  statute  was 
concerned,  whether  the  fund  became  Im- 
pressed with  a  trust  after  it  reached  the 
residuary  legatees,  as  the  tax  would  be  the 
same  whether  It  did  or  not  They  took  the 
legal  title,  as  we  have  held;  and  hence  their 
legacy  was  subject  to  taxation,  without  ref- 
erence to  what  It  became  their  duJy  to  do 
with  it  The  adjudication  was  necessarily 
limited  to  the  subject  of  taxation,  and,  If 
conclusive  at  all  as  a  bar.  It  was  not  conclu- 
sive upon  the  rights  of  the  parties  arising 
from  matters  outside  of  the,  will.  The  sur- 
rogate was  acting  simply  as  &n  assessing 
and  taxing  officer,  and  represented  the  state 
for  those  purposes.  In  re  Wolfe,  137  N.  Y. 
205,  211,  33  N.  E.  153.  As  was  said  by  this 
court  in  Be  UUmann,  137  N.  Y.  403,  407,  33 
N.  E.  480,  481:  "Every  officer  charged  with 
the  duty  of  executing  the  taxing  power, 
whether  It  be  a  surrogate  or  a  town  as- 
sessor, must  necessarily  decide.  In  a  Judicial 
capacity.  Important  questions  of  law,  In  or- 
der to  perform  the  duties  of  his  office.  Or- 
dinarily, such  decisions  do  not,  like  Judg- 
ments in  actions,  conclude  the  parties  as  to 
the  same  question  la  subsequent  proceed- 
ings instituted  for  some  other  purpose,  al- 
though in  all  such  proceedings  for  the  assess- 
ment of  the  tax  it  ought  to,  and  doubtless 
would,  until  reversed  and  set  aside."  We 
think  this  foreshadowed  the  correct  rule,  and 
that  the  adjudication  of  the  surrogate  was 
binding  upon  tbe  question  of  taxation  only. 
We  thus  reach  the  final  conclusion  that  all 
obstacles  to  the  enforcement  of  the  secret 
trust  were  lawfully  removed,  and  that  it  la 
the  duty  of  the  courts  to  give  full  effect  to 
that  trust  In  accordance  with  the  intention 
of  the  testator  and  the  promise  of  bis  resid- 
uary legatees.  In  announcing  this  result, 
which  Is  the  nearest  approach  to  Justice  that 
we  are  able  to  make,  it  is  a  satisfaction  to 
believe  that  the  vast  fortune  Involved  will 
be  distributed  In  accordance  with  the  con- 
trolling thought  and  noble  purpose  of  the 
man  who  made  it.  The  judgment  should  be 
affirmed,  with  costs  to  all  parties  api>earing 
by  separate  attorneys,  payable  out  of  the 
estate. 

ANDItEWS,  C.  J.  (dIssenUng).  I  deem  It 
proper  to  state  the  reasons  for  my  dissent 
from  the  conclusion  reached  by  the  majority 
of  the  court 

The  testator,  by  the  ninth  clause  of  bis 
WiU,  bequeathed  to  20  colleges  therein  nam- 
el  legacies  to  a  large  amount  aggregating 
approximately  a  sum  equal  to  one-half  of  his 
estate  as  It  existed  at  the  time  of  his  death, 
on  tbe  15tb  day  of  November,  1890.  By 
the  tenth  clause  be  gave  to  his  executors  all 
the  rest  and  residue  of  his  estate  in  trust, 
to  convert  the  same  into  money,  and  to  di- 
vide the  same  equally  between  the  same 
20  colleges  named  in  the  ninth  clause.  If 
the  will  had  remained  unchanced,  U  la  dear 
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that,  onder  tiie  statute  ot  1860,  the  gifts  to 
the  20  collegee  by  the  ninth  and  tenth  clauses 
would  hare  been  Ineffective  and  void,  bo  far 
as  they  exceeded  one-half  of  the  testator's 
estate.  The  testator  left  a  wife  sorvlvlng 
him,  and  the  statute  prohibits  a  devise  or  be- 
quest by  a  testator,  having  a  husband,  wife, 
child,  or  parent,  to  any  corporation  of  the 
classes  thoreln  enumerated,  of  more  than 
one-half  of  his  estate;  and,  where  snch  de< 
vise  or  bequest  exceeding  one-haif  of  the 
estate  shall  have  been  made,  the  statute  de* 
Clares  that  "such  devise  or  bequest  shall  be 
valid  to  the  extent  of  one-half,  and  no  more." 
The  statute  Is  aimed  at  and  takes  away  the 
power  of  a  testator  in  the  respect  mentioned. 
In  Chambwlain  v.  Chamberlain,  48  N.  t. 
424,  Judge  Allen,  referring  to  the  statute  of 
1860,  says,  "The  prohibition  operates  upon 
the  testator's  capacity  to  give,  rather  than 
upon  the  power  of  the  legatees  to  take";  and 
Bapallo,  Ji,  in  Stephenson  v.  Short.  82  N.  T. 
433,  referring  to  the  cognate  section  in  the 
act  of  1848,  says,  "The  second  [section]  re- 
stricts the  power  of  a  testator  to  devise  or 
bequeath  to  such  cwporatlon  In  certain 
cases,  and  prohibits  a  testator  who  leaves  a 
wlf^  child,  or  parent  from-  devising  or  tte- 
queathing  to  snch  corporation  more  than 
one-fourth  ot  his  estate."  In  the  earlier 
case  of  Bascom  v.  Albertson,  84  N.  Y.  684, 
the  court,  referring  to  the  act  of  iSSO,  al- 
though the  ctmstructlon  of  the  act  was  not 
then  In  question,  said,  "It  was  designed  tb 
regulate  and  restrict  the  power  of  testators." 
There  are  other  authorities  in  the  state  to 
the  same  purpbrt,  but  it  Is  unnecessary  to 
dte  them,  because  there  can  be  no  doubt, 
upon  the  plain  language  of  the  statute,  that 
it  was  intended  to  limit  the  power  of  tes- 
tatias,  and  Invalidate  any  testamentary  dis- 
position to  corporations  mentioned  In  the 
act,  in  excess  of  one-half  of  testator's  estate* 
but  sustaining  It  up  to  that  point.  The  lan- 
guage, "shall  be  valid  to  13ie  extent  of  one- 
half  and  no  more,"  is  too  plain  for  argu- 
ment or  constmctJon.  I  deem  It  important, 
in  view  of  the  Interpretation  placed  on  the 
codicils  and  the  releases  of  the  widow  and 
next  of  kin,  to  proceed  somewhat  further 
upon  the  assumption  that  the  original  will 
had  remained  unaltered,  and  to  consider 
what  would  have  been  their  rlgDts  If  the 
testator  had  died  without  having  changed 
the  original  will.  I  can  entertain  no  doubt 
that  In  that  event  the  portloo  of  the  estate 
beyond  the  one-half  part,  to  which  the  20 
colleges  would  be  entitled  under  the  ninth 
and  tenth  clauses  of  the  will,  would,  al- 
though given  by  the  will  to  the  20  colleges, 
nevertheless  go  to  the  widow  and  next  of 
kin,  and  descend  and  be  distributable  under 
the  statute  of  descents  or  distributions,  as  in 
case  of  Intestacy.  No  other  conclusion  Is 
possible.  The  devise  or  bequest  to  the  2U 
colleges  was  Invalid  as  to  the  excess,  for 
so  the  statute  declares.  It  could  not  go  to 
the  residuary  legatees,  becayse  they  took  in 


trust  for  the  corporations.  The  intention  of 
the  testator  could  not  he  forced,  because 
the  disposition  he  attempted  to  make  was 
lUegaL  The  corporations  could  not  stand 
upon  the  devise  and  bequest  In  their  favor,  ■ 
because  the  statute  which  prohibited  the 
gift  necessarily  precluded  them  from  Insist- 
ing upon  the  validity  of  the  disp98itIon.  In 
all  cases,  upon  the  death  of  the  owner  of 
property,  the  title  devolves  upon  some  one, 
either  under  his  will,  or  upon  his  heirs  or 
next  of  kin,  <»:  escheats  to  the  state.  If  he 
undertakes  by  will  to  dispose  of  his  property 
in  a  mode  or  for  purposes  which  the  law 
prohibits,  the  attempted  disposition  is  void, 
and,  in  the  absence  of  any  alternative  valid 
disposition  by  the  will,  it  goes  to  his  heirs 
and  next  of  kin,  by  oi>eration  of  law.  For 
no  moment  of  time  is  the  title  suspended. 
In  tiie  case  Just  supposed  the  rights  of  the 
htirs  and  next  of  kin  attach  immediately  up- 
on the  death  of  the  testator,  and  the  will  at 
most  Is  a  mere  cloud  upon  their  title.  Their 
right  would  vest  immediately  without  the 
interventitm  ot  any  court,  and  an  appeal  to 
the  court  would  be  necessary  only  to  put 
them  In  possession  of  their  right  In  case  It 
was  denied  or  withheld.  If  any  authority 
Is  needed  to  establish  the  pn^sition  that  a 
devise  or  bequest  made  in  contravention  of 
the  statute  of  1860  Is  void,  and  that  the  part 
of  the  estate  devised  to  charity,  In  »cess  of 
the  one-half  inrt  thereof,  devolves  upon  the 
heirs  and  next  of  kin,  as  In  case  of  Intestacy, 
in  the  absence  of  ^any  valid  alternative  dis- 
position, the  case'<^  Chamberlain  v.  Oham- 
berlaln  is  decisive.  There  the  resld^ry  es- 
tate, comprising  more  than  one-half  of  the 
testator's  estate,  was  devised  and  bequeath- 
ed, after  the  enactment  of  the  statute,  to 
two  corporations  within  the  act,  and  it  was 
adjudged'  by  the  Judgment  entered  In  the 
supreme  court,  and  In  this  court,  tiiat  the 
gift.  In  excess  of  the  one-haif  part  of  the 
estate  given  by  the  will  to  the  two  corpora- 
tions, devolved  upon  the  heirs  and  next  of 
kin.  The  testator,  when  he  made  the  will, 
was  under  no  misconception  as  to  the  in- 
validity of  the  will  under  the  act  of  18G0, 
so  far  as  it  g^ve  to  the  20  colleges  more 
than  one-half  of  his  estate,  nor  as  to  the 
resulting  rights  of  bis  heirs  and  next  of  kin. 
He  was  fully  apprised  by  counsel  of  the  re- 
striction In  the  law  of  1860,  and.  In  the 
memorandum  which  he  delivered  with  the 
will  to  one  of  his  executors,  he  recognized 
that  his  purpose  to  give  the  bulk  of  his  es- 
tate to  the  20  colleges  could  not  be  effectual, 
except  through  the  forbearance  and  acqui- 
escence of  his  heirs  after  his  death.  But 
after  the  execution  of  hts  will  he  came  to 
appreciate  tiie  danger  that  his  purpose  might 
be  defeated  by  the  refusal  of  his  heirs  to 
consent  to  forego  their  rights,  or  to  waive 
any  objection  under  the  statute  of  ISUO. 
This  led  to  the  execution  of  the  codicil,  by 
which  he  revoked  the  tenth  clause  of  his 
wlU,  substituting  therefor  a  new  residuary 
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clause,  whereby  be  constituted  Bulkley, 
Bitch,  and  Vaugban  bis  residuary  legatees, 
and  devised  and  bequeathed  to  "them  and 
their  heirs,  forever,"  his  whole  residuary  es- 
tate,—In  form  an  absolute  gift,  subject  on 
its  face  to  no  trust  or  condition  whatever. 
It  is  out  of  the  secret  understanding  found 
to  have  existed  between  the  testator  and 
the  residuary  legatees  In  respect  to  the  dis- 
position to  be  made  of  the  residue  that  one 
of  the  most  important  questions  in  the  case 
arises.  It  was  found  by  the  trial  court  that 
Bulkley,  Bitch,  and  Vaugban  were  made 
residuary  legatees  under  the  codicil  by  rea- 
son of  the  promise  of  Kltcb  and  Vaugban, 
made  to  the  testator,  for  themselves  and  on 
the  part  of  Bulkley,  that  they  would  sell 
and  convert  the  residuary  estate  Into  money, 
and  divide  the  same  equally,  share  and 
share  alil;e,  among  the  20  colleges  mention- 
ed la  the  ninth  clause  of  the  will.  That 
this  was  the  general  purpose  of  Fayerweath- 
er  in  making  this  disposition  Is  rendered 
clear  by  the  memorandum  of  December  11, 
1884,  deposited  with  Bitch,  In  which  the  tes- 
tator declares  that  he  had  made  Messrs. 
Bitch  and  Bulkley  his  residuary  legatees,  "In 
the  confidence  that  thereby  my  intentions, 
as  expressed  in  my  will,  shall  be  caitled  In- 
to effect"  By  a  codicil  subsequent  to  the 
date  of  this  memorandum,  Vaughan  was 
Joined  as  legatee  with  Bulkley  and  Bitch. 

I  assume  that  the  finding  of  the  trial  court, 
heretofore  stated,  Js  supported  by  evidence. 
The  Judgment  in  this  case  awards  to  the 
20  colleges  named  in  the  ninth  clause  of  the 
will  the  whole  of  the  residuary  estate  re- 
maining in  the  hands  of  Bulkley,  Bitch,  and 
Vaughan,  who  were  executors  of  the  will  as 
well  as  residuary  legatees.  Independently 
of  other  grounds  urged  in  support  of  the 
Judgment,  it  Is  claimed  that  the  promise  of 
the  residuary  legatees,  which  was  the  in- 
ducement operating  upon  the  mind  of  the 
testator  to  make  the  residuary  gift,  Is  en- 
forceable in  a  court  of  equity  as  an  equita- 
ble obligation  binding  In  conscience,  and 
which  the  legatees  were  bound  to  perform. 
The  law,  it  is  Insisted,  raises  out  of  the 
transaction  a  trust  In  favor  of  the  real  ob- 
jects of  the  testator's  bounty,  which  a  court 
of  equity,  proceeding  upon  its  established 
principles,  will  compel  the  legatees  to  ob- 
serve and  perform.  If  the  correctness  of  the 
Judgment  below  turned  upon  the  question 
who  were  the  parties  Intended  by  the  testa- 
tor to  be  benefited,  and  what  colleges  or  In- 
stitutions he  Intended  should  receive  the 
residuary  fund,  I  should  have  little  hesita- 
tion In  reaching  the  conclusion  that  they 
were  the  20  colleges  mentioned  in  the  ninth 
clause  of  the  will,  and  that  a  distribution 
made  under  the  so-called  deed  of  gift,  or  a 
devolution  of  the  residue  upon  his  heirs  or 
next  of  kin,  would  disappoint  his  expecta- 
tions in  making  t)ie  codicil.  But  this  Is  to  be 
.said  of  every  case  where  the  disposition 
made  by  a  will  falls  from  some  inherent  de- 


fect In  the  disposition  Itself.  **It  Is  not  auffi- 

cieut,"  says  the  chancellor  In  Haxtun  v. 
Corse,  2  Barb.  Ch.  521,  "to  deprive  an  heir  at 
law  or  distributee  of  what  comes  to  him  by 
operation  of  law,  as  property  not  effectually 
disposed  of  by  will,  that  the  testator  should 
have  signified  his  Intention  by  his  will  that 
his  heir  or  distributee  should  not  Inherit  any 
part  of  his  estate.  But,  to  deprive  an  heir 
or  distributee  of  his  share  of  the  property 
which  the  law  gives  him  In  case  of  Intestacy, 
the  testator  must  make  a  valid  and  effectual 
disposition  thereof  to  some  other  person." 
The  cases  are  numerous  In  which  courts  of 
equity  have  fastened  constructive  trusts  ui>- 
on  the  legal  title  to  real  or  personal  property 
Ib  the  hands  of  nominal  owners,  in  favor  of 
persons  to  whom  the  owner  owes  an  equi- 
table duty,  in  respect  of  the  property  In  his 
hands.  Inconsistent  with  his  retention  of  an 
absolute  title.  The  foundation  of  this  Juris- 
diction Is  In  every  case  the  incapacity  of 
courts  of  law  to  give  any,  or  to  give  ade- 
quate, relief,  and,  from  its  very  nature,  can 
never  be  Invoked  except  for  the  promotion 
of  Justice  and  the  prevention  of  fraud.  The 
trust  may  be  raised  from  circumstances,  but 
for  these  purposes,  and  for  no  others.  It 
would  be  a  solecism  for  a  court  of  equity  to 
imply  an  equitable  obligation  to  do  that 
which  Its  own  principles  condemn,  or  to  en- 
force an  express  trust  In  contravention  of 
the  law.  The  beneficent  Jurisdiction  of 
courts  of  equity  to  raise  and  enforce  con- 
structive trusts  has  no  more  signal  illustra- 
tion than  In  cases  of  devises  or  bequests 
pi-ocured  to  be  made,  absolute  in  form,  upon 
the  promise  of  the  devisee  or  legatee  to  make 
some  provision  out  of  the  property  devised 
or  bequeathed  for  some  other  person  or  ob- 
ject, or  to  aw>ropriate  it  In  a  partlcularway; 
and  where  It  may  be  gathered  that  except 
for  the  promise,  the  devise  or  bequest  would 
not 'have  been  made.  In  such  a  case  the 
courts  enforce  the  promise  to  prevent  a  dou- 
ble fraud,— a  fraud  upon  the  testator,  and  a 
fravid  upon  the  person  for  whose  benefit  the 
promise  was  made.  It  Is  unnecessary  to  cite 
the  cases  which  support  this  equitable  prin- 
ciple. The  subject  Is  treated  at  length  in  the 
Very  able  opinion  of  Judge  Finch  In  the  case 
of  O'llara  v.  Dudley,  95  N.  Y.  403,  and  no 
other  authority  need  be  cited.  But  the  prin- 
ciple, however  broadly  stated,  must  from 
the  nature  of  the  case,  and  the  constitution 
of  the  court  called  upon  to  apply  it,  be  al- 
ways subject  to  the  limitation  that  the  prom- 
ise must  be  to  do  a  lawful,  and  not  an.  un- 
lawful thing.  The  purpose  to  which  tlie  dev- 
isee or  legatee  undertakes  to  apply  the  mon- 
ey must  be  lawful,  and,  although  the  pur- 
pose may  be  lawful,  the  promise  may  be  Ille- 
gal by  reason  of  some  prohibition  of  law 
disabling  the  testator  from  making  a  posthu- 
mous gift  to  the  beneficiary,  under  tbe  cir- 
cumstances, or  in  the  mode  adopted.  In 
either  case,  I  conceive,  a  court  of  equity  can- 
not and  will  not  imply  a  trust  aeainst  tbe 
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devisee  or  legatee  for  the  purpose  of  en- 
forcing the  promise.  The  case  of  O'Hara  t. 
Dudley  Is  a  direct  authority  on  the  first  prop- 
osition In  the  preceding  paragraph,  and  the 
cases  under  Act  9  Geo.  II.  e.  36,  Improperly 
called  a  "mortmain  act,"  cited  In  Judge 
Finch's  opinion,  sustain,  I  think,  the  second 
proposition.  In  the  case  of  O'Hara  t.  Dud- 
ley, and  In  the  English  cases  under  the  act 
of  Geo.  11.,  the  courts  refused  to  sustain  a 
trust  for  the  purposes  intended  by  the  par- 
ties, but  adjudged  that  there  was  a  resulting 
trust  in  favor  of  the  heirs  and  next  of  kin 
of  the  testator  In  the  property  held  by  the 
devisee  or  legatee  under  a  gift  absolute  In 
form. 

I  have  no  doubt  that  under  the  facts  found 
a'court  of  equity,  proceeding  according  to  its 
settled  principles,  would  raise  a  constructive 
trust,  as  against  the  residuary  legatee,  In 
favor  of  the  20  colleges.  But  this,  subject 
to  the  necessary  limitation  that  the  trust  so 
constituted  was  lawful.  If  It  was  unlawful 
under  the  act  of  18G0,  and  if  performance 
would  violate  that  statute,  then,  clearly,  a 
court  of  equity  would  not  raise  a  trust  In  or- 
der to  give  efCect  to  the  proposed  Illegal  dis- 
position. I  am  of  opinion  that  the  arrange- 
ment between  the  testator  aud  the  residuary 
legatee  was  In  contravention  of  that  statute. 
It  is  not  denied  that.  If  the  constructive  trust 
sought  to  be  raised  'In  favor  of  the  20  col- 
leges had  been  written  out  on  the  face  of 
the  will,  the  trust  would  be  void,  under  the 
statute.  The  statute  prohibits  a  devise  or 
bequest  contrary  to  Its  provisions,  "in  trust 
or  otherwise,"— a  prohibition  of  the  broadest 
and  most  sweeping  character.  But  the  claim 
Is  that  the  20  colleges  to  which  the  residuary 
estate  has  been  awarded  do  not  take  under 
the  will,  or  under  any  devise  in  the  will,  or 
through  auy  testamentary  act,  but  outside 
of,  and  Independently  of,  the  will,  through 
and  by  virtue  of  the  conscientious  obligation 
created  by  transactions  dehors  the  will,  and 
that  the  case  Is  not,  therefore,  within  the 
statute.  The  same  result,  concededly,  is  at- 
tained as  though  the  trust  was  written  In 
the  will;  but  this,  it  is  claimed.  Is  no  objec- 
tion to  its  enforcement,  because  a  trust  out- 
side of  the  will,  arising  by  construction.  Is 
not  prohibited,  aud  although  the  scheme 
adopted  by  the  testator,  and  assented  to  by 
the  residuary  legatees,  was  for  the  purpose 
of  evading  the  law,  an  evasion  of  a  statute 
Is  not,  or  may  not  be,  a  Tlolatlon  of  the  stat- 
ute evaded. 

I  do  not  adopt  the  radical  view  of  one 
of  the  learned  counsel  for  the  appellants, 
that  a  court  of  equity  will  not  raise  a  con- 
structive trust  In  favor  of  the  20  colleges, 
and  will  not  lend  Its  aid  to  enforce  a  trans- 
action In  evasion  of  the  statute  of  1860,  al- 
though the  transaction  Is  not  prohibited 
thereby.  The  residuary  legatees,  conceded- 
ly, upon  the  facts  found,  are  not  entitled  to 
retain  the  property  for  their  own  benefit; 
Hi  N.B.-B7 


and  the  heirs  and  next  of  kin  have  no  title, 
If  it  was  legally  disposed  of  by  the  will,  and 
the  secret  trust  was  not  illegal.  It  would 
not  be  unconscientious  for  the  court  to 
award  the  fund  to  the  institutions  for  whose 
benefit  It  was  really  given,  on  the  mere 
ground  that  the  testator  Intended  to  circum- 
vent the  law,  provided  the  method  he  adopt- 
ed was  not  a  violation  of  the  statute,  al- 
though It  tended  to- thwart  its  general  pol- 
icy. But,  as  I  have  Intimated,  the  arrange- 
ment between  the  testator  and  the  residuary 
legatee  was  prohibited  by  the  statute  of  1860. 
That  statute  was  not  prompted  by  any  hos- 
tility to  charities,  or  to  religious  or  educa- 
tional Institutions.  It  did  not  restrict  gifts 
Inter  vivos  to  the  corporations  mentioned, 
however  large,  even  to  the  whole  of  the 
donor's  property,  and  the  only  restriction 
upon  such  gifts  would  arise  out  of  the  Inca- 
pacity of  the  donee  to  take  under  Its  charter. 
What  the  statute  plainly  did  Intend  was  to 
prolilblt  one  form  of  donation  to  corporations 
described  In  the  act,  which  should  exceed 
one-half  of  the  donor's  estate,  namely,  a  do- 
nation by  will.  The  donor  was  not  permit- 
ted by  will  to  give  to  the  charities  mention- 
ed beyond  the  prescribed  amount.  The  stat- 
ute regulated  and  restricted  testamentary 
donations,  and  no  others.  It  Is  to  be  ob- 
served, also,  that  all  coi-poratlons  are  not  In- 
cluded, The  testator  might  have  given  by 
wlU  all  his  property  to  corporations  not  of- 
the  class  enumerated,  and  their  capacity  to 
take  would  be  the  only  question.  Nor  is  a 
testator  prohibited  from  giving  all  his  prop- 
erty by  will  to  the  corporations  mentioned 
in  the  act,  when  he  leaves  no  wife,  chil- 
dren, or  parent  surviving.  The  corporations 
enumerated  ir  the  statute  were  those  to 
which.  In  the  last  days  of  life,  a  man,  act- 
ing under  mistaken  notions  of  duty,  might 
voluntarily,  or  through  persuasion,  be  In- 
duced to  give  his  property  In  disregard  of 
the  Just  claims  of  kindred.  The  felicitous 
language  of  Comstock,  C.  J.,  in  Downing  v. 
Marshall,  23  N.  Y.  366,  frequently  quoted, 
used  in  considering  the  general  policy  of  the 
restriction  upon  devises  to  corporations  con- 
tained in  the  general  statute,  is  peculiarly 
applicable  here.  Speaking  of  the  policy  aud 
necessity  of  the  restriction  in  the  Kerised 
Statutes,  he  says:  "Nor  is  this  necessity  by 
any  means  a  fanciful  one.  It  is  eminently 
praisewortliy  to  give  In  the  interest  of  clKir- 
ity  and  religion.  But,  in  the  last  hours  of 
life,  exaggerated  impressions  of  charitable 
or  religious  duty  often  obscure  the  Judgments 
of  men,  and  .subject  them  to  undue  iuflu- 
ence  and  persuaBlon,  Against  these  the  stat- 
ute Is  Intended  to  guard,  because  it  is  In  be- 
half of  associations  incorporated  for  pious 
and  benevolent  purposes  that  the  sentiments 
of  men  ip  such  situations  are  most  generally 
appealed  to.  The  enactment  is  therefore  pro- 
hibitory, and  it  ought  to  be  expounded  and 
applied  In  that  sense."  The  English  statute 
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of  Geo.  II.  before  referred  to,  although  more 
radical  than  the  statute  of  18G0,  Is  founded 
on  the  same  policy.  It  prohibits  all  dievlses 
of  lands,  or  of  funds  to  be  laid  out  in  lands, 
to  charities;  but  It  does  not  prevent  the 
owner  of  property,  In  his  lifetime,  to  convey 
to  charities  all  his  property  by  deed,  affixing 
only  the  restriction  that  It  shall  have  been 
exficuted  12  months  before  his  death,  and  en- 
rolled at  least  6  months  prior  to  that  event, 
—restrictions  Intended  manifestly  to  prevent 
even  this  method  of  gift,  when  made  In  pros- 
pect of,  or  under  the  shadow  of,  impending 
death.  The  court  Is  asked  to  bold  in  this 
case  that  a  scheme  contrived  by  the  testator 
and  his  residuary  legatees  for  the  purpose 
of  circumventing  the  statute  of  18G0,  and  to 
make  a  posthumous  gift  of  a  very  large  es- 
tate to  corporations  to  which  the  testator 
could  not  give  It  directly  by  will,  through  the 
device  of  a  constructive  trust,  is  not  In  cou- 
traventior  of  the  statute  of  1800.  I  cannot 
assent  to  this  proposition.  It  has.  In  my 
judgment,  neither  reason  nor  authority  in  Its 
favor.  The  language  of  Lord  Eldon  in  Stick- 
land  V.  Aldrldge,  9  Yes.  516,  Is  applicable  to 
this  case.  "It  would,"  he  said,  "be  a  strong 
proposition  that  the  providence  of  the  legis- 
lature, having  attempted  expressly  to  pre- 
vent a  disposition  of  land  for  purposes  of 
this  sort,  was  so  short  as  to  be  baffled  by 
such  a  transaction  as  Is  stated  by  this  bill." 
The  attempt  here  Is  to  separate  the  strict- 
ly testamentary  act  from  the  secret  arrange- 
ment, and  to  refCT  the  right  of  the  20  col- 
leges exclusively  to  the  latter.  But  the  will 
Is  a  necessary  and  Indispensable  element 
In  establishing  the  alleged  trust.  The  testa- 
mentary gift  and  the  secret  arrangement  are 
inseparably  conjoined.  The  plaintiffs  cannot 
proceed  a  step  without  showing  the  will  and 
the  testamentary  gift  It  Is  only  by  attach- 
ing to  this  the  promise  of  the  residuary  lega- 
tees that  it  can  be  pretended  that  any  trust 
in  their  favor  arises.  The  statute  of  wlUe, 
which  requires  wills  to  be  In  writing,  was 
an  obstacle  to  be  overcome  when  originally 
the  attempt  was  made  to  establish  a  parol 
trust  in  contradiction  of  the  testamentary  in- 
strument But  the  court  solved  the  difficulty 
by  treating  the  two  transactions  as  sepa- 
rate. The  will,  It  was  said,  was  not  chan- 
ged, but  the  right  might  be  grafted  onto  the 
parol  promise,  and  so,  technically,  the  devise 
was  not  changed.  But  this  subtle  distinc- 
tion was  sustained  for  the  purpose  of  pre- 
venting fraud,  and  never  to  overreach  or 
subvert  the  law.  In  numerous  cases  under 
the  statute  of  Geo.  II.,  the  English  courts 
have  held  that  a  secret  trust  for  charity,  in- 
grafted on  a  devise  absolute  In  form,  was 
void.  It  Is  said  that  these  cases  are  sus- 
tainable on  the  broad  words  of  the  statute. 
But  the  English  statute  is,  I  think,  no  broad- 
er than  the  statute  of  1860.  This  statute 
pi-ohiblts  all  bequests  or  devises  to  corpora- 
tiTS  named  therein,  beyond  the  permitted 


amount,  "In  trust  or  otherwise," — that  Is,  as 
I  construe  it,  "In  trust  for  the  corporation  or 
In  any  other  manner,"— and  It  would,  I  think, 
be  a  narrow  and  misleading  view  to  hold 
that  It  does  not  prohibit  the  device  resorted 
to  In  the  case  before  us. 

If  I  am  right  up  to  this  point,  K  necessarily 
follows  that  immediately  on  the  death  of  the 
testator  a  resulting  trust  In  the  residue  of 
the  estate  sprang  Into  existence,  In  favor  of 
the  widow  and  next  of  kin,  which  the  court 
would  trajisforra  into  a  legal  estate  by  oom- 
pelling  a  transfer  by  the  residuary  legatees 
to  them  of  the  legal  title.  They  could  not, 
under  the  flndii^s,  retain  the  property  for 
their  own  benefit;  the  20  colleges  could  not 
enforce  the  Illegal  trust  attempted  to  be  cre- 
ated In  their  favor;  and  the  only  other  al- 
ternative was  a  resulting  trust  in  favor  of 
the  widow  and  next  of  kin.  This  trust,  eo 
Instantl  on  the  death  of  the  testator,  dis- 
placed the  unlawful  trust  attempted  to  be 
created  In  favor  of  the  20  colleges.  It  was 
therefore  essential,  to  support  a  claim  by  the 
20  colleges  to  the  fund,  that  they  should 
by  able  to  show  a  right  thereto  derived  from 
the  widow  and  next  of  kin.  They  were  the 
equitable  beneficial  owners,  and  their  inter- 
est, under  well-settled  rules  prevailing  in 
this  state,  was  assignable.  They,  as  owners, 
could  transfer  their  rights  and  Interests  to 
the  20  colleges,  or  to  any  other  persons  or 
corporations,  by  an  act  Inter  vivos.  It  would 
be  a  transfer  of  their  own  property,  not  with- 
in the  act  of  1860.  But  it  would  not  be 
enough  to  establish  the  title  of  the  20  col- 
leges for  them  to  sho.w  that  the  widow  and 
next  of  kin  had  divested  themselves  of  their 
Interest.  It  must  appear  that  It  had  been  ac- 
quired by  the  20  collies,  or  that  an  assign- 
ment was  made  to  some  other  person  or  per- 
sons, which,  by  the  terms  of  the  assignment, 
or  by  operation  of  law.  Inured  to  their  ben- 
efit. I  repeat,  the  attempted  trust  In  favor 
of  the  20  colleges  being  void,  and  the  result- 
ing trust  in  favor  of  the  widow  and  next  of 
kin  attaching  to  the  fund,  no  title  thereto 
can  be  asserted  by  any  person  or  corporation, 
except  a  title  derived  from  or  under  the  wid- 
ow and  next  of  kin.  The  learned  counsel  for 
the  20  colleges,  appreciating  the  stress  ot 
this  view,  seeks  to  sustain  their  title  by  the 
claim  that  the  residuary  fund  was  vested  id 
them  by  force  of  the  Instruments  called  "re- 
leases," executed  by  the  widow  and  next  of 
kin,  bearing  date  March  5,  1891,  and  June  12, 
1891.  These  Instruments,  it  Is  insisted,  ex- 
tinguished all  claim  of  the  widow  and  next 
of  kin  In  the  fund  now  In  question,  and,  their 
claim  being  out  of  the  way,  the  residuary 
legatees  held  the  fund  subject  to  the  original 
trust,  freed  from  any  infirmity,  by  reason  of 
the  act  of  1860.  The  construction  sought  to 
be  placed  on  the  instruments  of  release  by 
the  learned  counsel  for  the  20  colleges,  name- 
ly, that  they  operated  merely  as  a  surrender 
to  the  residuary  legatees,  and  an  extlnguisb- 
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ment  of  the  rights  and  claims  of  the  widow 
and  next  of  kin  to  the  residuary  estate.  Is  In 
my  judgment  wholly  inadmissible.  This 
construction  Ignores  the  evident  intention  of 
the  parties  to  the  Instruments,  and  contra- 
dicts their  plain  language  and  meaning, 
when  read  in  the  light  of  the  surrounding 
circumstances.  The  so-called  deed  of  gift  to 
the  20  or  more  colleges  and  institutions,  exe- 
cuted by  the  residuary  legatees  February  24, 
1891,  purported  to  give  the  residuary  fund  to 
the  beneficiaries  therein  named,  with  a  res- 
ervation to  Bnlkley,  Ritcfa,  and  Vaughaa  of 
the  right,  out  of  the  fund,  to  make  additional 
provision  for  the  widow  and  next  of  kin  be- 
yond that  contained  in  the  will.  On  the  5th 
of  March,  1891,  while  the  contest  as  to  the 
probate  of  the  codicils  was  pending,  two  iu- 
Btruments  were  executed,  one  by  Bulkley, 
Ritch,  and  Vaugban  to  the  widow  and  next 
of  kin,  which  referred  to  the  deed  of  gift  of 
the  24th  day  of  February,  1891,  and  the  res- 
ervation therein,  whereby  they  added  to  the 
aimui^  to  the  widow  the  sum  of  $10,000  be- 
yond that  givQi  her  by  the  will,  and  gave 
to  the  widow  and  next  of  kin,  out  of  the 
residuary  estate,  further  sums  aggi-egating 
$310,000.  The  other  Instrument  was  the  so- 
called  first  deed  of  release,  la  which  the  wid- 
ow and  next  of  kin,  "to  consideration  of  the 
Instrument  of  even  date  herewith"  (above 
referred  to),  bound  themselves  to  make  no 
claim  upon  Messrs.  Bulkley,  Ritch,  and 
Vaughan,  other  than  for  the  "amounts  left 
us  by  the  will  and  codicils,  and  the  deed  of 
gift  executed  by  the  said  Bulkley,  Ritch,  and 
Vaughan  on  the  24th  day  of  February.  1801, 
and  the  Instrument  dated  on  the  5th  day  of 
March,  1891";  and  they  further  bound  them- 
selves, upon  payment  to  them,  respectively, 
of  the  several  amounts  mentioned  in  "said 
deed  of  gift  and  said  instruments,  to  several- 
ly execute  a  general  release  of  all  claims,  ex- 
cept those  arising  under  the  will  and  codi- 
cils, both  to  the  executors  and  to  the  donees 
mentioned  in  the  deed  of  gift  dated  on  the 
24th  day  of  February,  1891,  and  to  said 
Bulkley,  Ritch,  and  Vaughan  individually." 
On  the  12th  day  of  June,  1891,  the  widow 
and  next  of  kin  severally  executed  the  form- 
al deeds  of  release  provided  for  in  their 
deed  of  March  6,  1891.  The  release  of  Mrs. 
Fayerweather  first  acknowledges  the  receipt 
of  the  $225,000,  to  which  she  was  entitled 
under  the  Instrument  executed  by  Bulkley, 
Ritch,  and  Vaughan  March  5. 1891.  The  lan- 
guage is:  "For  and  In  consideration  of  the 
sum  of  two  hundred  and  twenty-fire  thou- 
sand dollars,  lawful  money  of  the  United 
States,  to  me  in  hand  paid  by  Justus  L. 
Bulkley,  Thomas  G.  Ritch.  and  Henry  B. 
Vaughan,  as  executors  and  trustees  under 
the  last  will  and  testament  of  Daniel  B. 
Fayerweather,  deceased,  and  Individually 
and  as  the  representatives  of  the  persons 
and  corporations  hereinafter  named,  forming 
a  class  known  as  donees  under  the  deed  of 
gift  executed  by  the  said  Bulkley,  Bitch,  and 


Vaughan  on  February  24,  1891."  She  next 
acknowledges  that  sum  to  be  *in  compro- 
mise and  full  settlement  of  any  and  all  con- 
tests on  my  part  of  the  will  of  said  Daniel 
B.  Fayerweather,  deceased,  or  concerning  his 
estate."  Ftdlowlng  the  statement  of  the  con- 
sideration, and  that  the  sum  received  was  In 
full  compromise  and  settlement,  are  the  op- 
erative words  of  the  Instrument,  namely, 
"have  remised,  released,  and  forever  dls> 
charged,  and  by  these  presents  do,  for  my- 
self, and  for  my  heirs,  administrators,  and 
executors,  remise,  release,  and  forever  dis- 
charge, the  said  Justus  L.  Bulkley.  Thomas 
G.  Ritch,  and  Hcniy  B.  Vaughan,  as  execu- 
tors and  trustees  aforesaid,  as  Individuals 
and  as  representatives  of  the  said  donees 
constituting  a  class,  and  also  the  said  donees, 
to  wit,  the  persons  and  corporations  men- 
tioned in  a  certain  deed  of  gift,  duly  deliver- 
ed, made  by  Justus  L.  Bulkley,  Thomas  G. 
Ritch,  and  Henry  R  Vaughan  v  the  24th 
day  of  February,  1891,  which  ded  of  gift 
was  introduced  in  evidence  in  the  probate 
proceedings  of  the  last  will  and  testament  of 
Daniel  B.  Fayerweather,  deceased  (and 
marked  'Exhibit  No.  7,  contestants'),  and 
which  said  deed  of  gift  is  hereby  made  a 
part  of  this  release,  In  order  that  the  persons 
constituting  said  class  of  donees,  and  to 
whom  this  release  runs,  may  be  more  fully 
known,  and  also  the  legal  successors,  as- 
signs, heirs,  executors,  and  administrabors  of 
all  the  aforesaid  persons  and  cori>oratlons,  of 
and  from  all  and  all  manner  of  action  and 
actions,  cause  and  causes  of  action,  suits, 
debts,  dues,  sums  of  money,  claims,  and  de- 
mands wliatsoever,  in  law  or  in  equity",  etc., 
concludli^  by  an  exception  of  her  claim  for 
the  annuity  mentioned  in  the  agreement  of 
March  5,  1891,  "made  pursuant  to  the  deed 
of  gift  above  referred  to."  The  releases  by 
the  next  of  kin  were  of  the  same  purport. 

It  seems  Impossible  to  read  these  releases, 
In  view  of  the  circumstances  which  led  to 
their  execution,  without  being  forced  to  the 
conclusion  that  they  were  expcuted  with  the 
Intention,  and  for  the  sole  purpose,  of  giv- 
ing effect  to  and  conflrming  the  deed  of  gift 
of  February  24,  1^1.  They  acknowledge  the 
receipt  of  the  consideration  from  Bulkley, 
Ritch,  and  Vaughan,  as  representatives  of  the 
donees  xmder  the  deed  of  gift.  They  "remise 
and  release"  to  the  donees  under  the  deed  of 
gift,  and  to  Messrs.  Bulkley,  Ritch,  and 
Vaughan,  "as  representatives  of  said  donees." 
They  annex  the  deed  of  gift  to  the  release  in 
order  that  the  persons  "to  whom  the  release 
rxms"  may  be  Identified.  This  transaction, 
if  it  has  any  meaning,  was  to  make  good  the 
deed  of  gift,  which,  without  the  confirmation 
of  the  widow  and  next  of  kin,  would  be  in- 
effectual, and  give  no  title  to  the  donees.  The 
absence  of  specific  words  of  transfer  or  sale 
Is  of  little  moment,  if  the  Intention  is  plain. 
The  intention  Is  the  cardinal  fact  in  the  con- 
struction of  written  Instruments.  Where  the 
words  permit  an  Instrument  to  operate  Id 
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either  of  two  ways,  It  Is  effective  for  the  way 
at  which  the  intentioii  points,  when  that  can 
be  ascertained  by  reading  the  Instrument  in 
the  light  of  the  surrounding  facte.  In  former 
times  certain  technical  words  were  essential 
in  deeds  of  realty.  Here  the  property  was 
mainly  personal,  and,  In  respect  to  the  crea- 
tion of  Interest  In  personal  property,  formal 
words  are  not  Important,  if  the  substance  of 
the  transaction  Intended  can  be  ascertained. 
Unless  the  release  operate  as  conflrmatlon  of 
the  deed  of  gift,  it  has  no  operation  whatever 
as  to  the  donees,  "to  whom  this  release  runs." 
The  release,  for  greater  precaution,  extended 
to  the  executors  in  their  official  character,  and 
to  them  as  Individuals,  but  this  accentuates 
the  fact  that  the  paramount  purpose  was  to 
ratify  and  confirm  the  deed  of  gift.  And 
Anally,  on  this"  point,  whatever  may  be  said 
as  to  the  release  operating  as  a  tiansfer  to 
the  donees  in  the  deed  of  gift,  there  can  be  no 
pretense  that  the  widow  and  next  of  kin  in- 
tended to  transfer  their  Interest  in  the  es- 
tate to  the  20  colleges.  They  are  not  In  any 
way  referred  to  in  the  written  instruments, 
and  it  Is  difficult  to  perceive  how  a  transac- 
tion can  Inure  to  their  benefit,  contrary  to  the 
intention  of  the  parties,  and  which  would 
give  it  the  practical  effect  of  rehabilitating  the 
Illegal  trust. 

It  is  said  that  the  statute  of  1S60  was  In- 
tended for  the  benefit  of  a  wife,  husband, 
child,  or  parent,  and  that,  If  they  do  not  raise 
the  question,  the  validity  of  a  will  under  that 
statute  cannot  be  questioned  by  other  par- 
ties. In  my  view,  that  Inquiry  is  not  perti- 
nent, under  the  facts  in  this  case.  The 
widow  haa  raised  the  question  in  the  most 
emphatic  way,  by  transfen-ing  her  interest 
in  the  estate  to  the  donees  under  the  deed  of 
gift.  But  I  am  of  opinion  that  any  person 
who  would  take  an  Interest  In  the  property  of 
a  decedent,  under  the  statutes  of  descent  or 
distribution,  in  ease  of  Intestacy,  may  raise 
the  question  under  the  statute  of  ISCO.  al- 
though not  holding  the  relationship  mentioned 
in  the  statute,  provided  he  would  be  entitled. 
If  the  statute  had  been  violated,  to  a  share  in 
the  excess  willed  to  the  corporations,  and  that 
he  would  not  be  boimd  by  the  consent  of 
other  pai'tles  to  the  disposition.  The  cases 
of  Harris  v.  Society,  2  Abb.  Dec.  316,  and 
Chamberlain  v.  Chamberlain,  43  N.  Y.  434, 
seem  to  be  direct  authorities  upon  this  point. 
In  both  the  testator  left  a  widow,  and  no 
child  or  parent,  and  bequeathed  more  than 
half  his  property  to  corporations,  by  wills 
taking  effect  after  the  passage  of  the  act  of 
18G0.  In  the  one  case  the  widow  consented 
to  the  invalid  disposition,  and  in  the  other, 
by  her  election  to  take  a  provision  In  lieu  of 
dower,  she  was  held  tc  be  ban-ed  from  claim- 
ing any  other  Interest.  In  both  cases  the  oI>- 
Jeetlon  interposed  by  next  of  kin,  romote  rela- 
tions of  the  testator,  was  sustained. 

There  are  other  points  urged  by  the  counsel 
for  the  appellants  which  are  not  free  from 
dlfflcnlty.  but  I  will  not  consider  them.  I 


think  the  Judgments  below  are  erroneous,  and 
that  the  donees  under  the  deed  of  gift  are 
entitled  to  the  fund. 

All  concur  with  TANN,  J.,  for  affirmance, 
except  ANDREW'S,  C.  J.,  who  reads  for  re- 
versaL   Judgment  affirmed. 


(6S  Obie  Bt  E3Q 

JOYCE  .T.  DAUNTZ. 

(Supreme  Court  of  Ohio.   Dee.  15,  1S96.) 

SdBBOQATION — POKCBASS  Of  IiiooiiBii&irca — 
Mkkobk, 

1.  As  B  general  rule,  any  person  havhig  sn 
interest  in  property  suoject  to  an  incumbrance 
which  may  defeat  or  impair  his  title,  has  a  right 
to  disengage  the  property  by  payment  of  the 
incambraoce;  and  when  he  does  so,  if  the  debt 
is  not  one  for  which  he  is  personally  liable,  he  in 
entitled  to  be  subrogated  to  the  rights  of  the  iu- 
cumbraucer  agalast  the  property;  apd  subroga- 
tion arises  by  operation  of  law  whenever  a  mort- 
gage debt  is  extinguished  by  one  entitled  to  re- 
deem, other  than  the  mortgagor  or  person  ulti- 
mately liable  for  the  mortgage  debt. 

2.  Where  land  incumbered  by  mortgage  has 
been  sold  by  the  mortgagor  for  its  full  value, 
and  the  purchase  money  applied  in  satisfaction 
of  the  mortgage  debt,  equity  will  keep  the  mort- 
gage security  alive  for  the  benefit  of  the  pai^ 
chaser,  and  enforce  tt  for  his  protection  as 
against  incumbrances  subsequent  thereto;  and 
where  the  purchase  money  no  applied  is  but  a. 
partial  payment  on  the  mortgage  debt,  the  pur- 
chaser will  be  entitled  to  enforce  the  lien  to  the 
extent  necessary  for  his  reimbursement,  when 
that  will  not  interfere  with  the  mortgagee's  se- 
curity for  tlie  unpaid  balance. 

a.  The  riglit  of  the  purchaser  to  subrogation 
in  such  case  is  not  affected  by  notice  of  the  in- 
cumbrances when  he  bought  and  paid  for  the 
land;  nor  is  it  necessary  to  his  right  that  he 
t>how  an  intention  was  then  present  to  keep  the 
mortgage  on  foot  for  his  protection,  for  that,  be- 
ing to  his  advantage,  the  iDtenU<Hi  will  be  pre- 
sumed. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Pickaway  county. 

Action  by  Eliza  L.  Joyce  against  I<*rederlck 
Ik  Dauntz.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

On  the  7th  day  of  February,  1887,  Peter 
Ford  gave  a  mortgage  to  John  M.  Shuster  on 
one  small  pared  of  land  In  Franklin  county 
and  five  parcels  In  Pickaway  county,  contain- 
ing altogether  something  over  400  acres,  to 
eocure  Ills  note  of  that  date  to  Shuster  for 
?923,  payable  March  1.  1880.  Shuster,  being 
iudebted  to  Eliza  L.  Joyce  in  an  amount  lar- 
ger Uian  the  note  and  mortgage,  iraiisfcrrcd 
them  to  her  as  collateral  security,  and  she 
brought  the  action  below,  which  was  to  fore- 
close the  mortgage  on  22  acres  of  the  Pick- 
away county  lands;  the  Franklin  county 
land,  and  one  parcel  of  CS  acres  of  that  sit- 
uate in  Pickaway  county,  having  been  re- 
leased by  Shuster  from  his  mortgage,  for  a 
suflieiout  cousideratlon  received  by  him,  and 
the  bolauce  of  the  lands  covered  by  his  mort- 
gage, except  the  22  acres  having  been  sold  In 
proceedings  under  an  assignment  made  by 
Ford  for  the  benefit  of  Ids  cr<Mlitors,  and  tlie 
proceeds  exhausted  lu  satisfaction  of  lieu* 
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prtor  to  the  Sbnater  mortgage.  The  22  acres 
InvolTed  In  this  suit  were  not  Included  in  the 
assignment,  becaose,  as  Hie  petition  alleges, 
that  parcel  had  been  sold  and  convered  by 
Ford  to  Frederick  h.  Daunta  prior  to  the  as- 
signment. Danntz  was  made  a  party  defend- 
ant, and  the  petition  prays  that  be  be  requir- 
ed to  set  up  his  claim,  and  for  a  aale  of  the 
premises,  and  the  application  of  the  proceeds 
In  payment  of  the  amount  due  the  plaintiff. 
Danntz  filed  an  answer,  in  which  he  alleges 
that  he  purchased  the  premises  in  question 
from  Peter  Ford  on  the  21st  d^  of  December, 
1889,  and  on  the  same  day  reoeired  a  convey- 
ance of  the  land,  duly  executed  by  Ford  and 
bis  wife;  that  at  the  time  of  the  purchase 
and  conveyance  the  land  was  incumbered  by 
two  mortgages  which  bod  been  given  by  Ford, 
one  to  Joseph  8.  Fullerton  Cor  $6,000,  and  tlie 
other  to  James  Oorry  for  fl,800,  both  of 
which  were  prior  and  superior  to  the  Shuster 
mortgage,  and  both  included  all  the  lands 
described  In  the  latter  mortgage;  whldi  two 
prior  mortg^es  were  taeld  by  W.  O.  Deeh- 
ler,  to  whom  they  had  been  transferred,  and 
the  Indebtedness  seemed  by  them  was  then 
past  due;  that  Dauutz  paid  for  the  land  so 
pnrchased  by  him  the  sum  of  which 
sum  was  the  full  value  of  the  land,  and  more 
than  it  would  have  eolA  toe  at  forced  sale. 
The  answer  then  avm:  "That  $150  of  said 
purchase  money  was  paid  to  said  Ellsa  L. 
Joyce,  plaintiff  herehi,  and  applied  as  a  pay- 
ment on  the  sold  note  of  f023,  tn  said  peti- 
tion mentioned,  and  sued  on  in  this  case,  and 
that  $950  of  said  purchase  money  was  paid 
by  this  defendant  to  sold  W.  G.  Deshler,  who 
then  omied  and  held  said  notes  and  mort- 
gages glvoB  said  Petor  Ford  to  sold  Fuller- 
ton  and  to  said  C!orry«  as  aforesaid,  to  be  ap- 
plied on  said  mortgage  ll^is,  and  the  said  sum 
of  $950  was  applied  1^  said  W.  O.  Deshler 
on  said  notes  and  mortgages,  and  thus  went 
to  reduce,  and  did  reduce,  the  prior  liens  on 
said  mortgaged  premisee,  to  the  lien  of  the 
plaintiff  herein.  And  this  defendant  further 
says  that  by  reason  of  said  payment  of  said 
purdiase  mon^,  $150,  on  the  said  note  of  the 
plaintiff  and  the  said  $950  on  tibe  said  prior 
liens,  to  the  lien  of  the  plaintiff  on  said  land, 
the  said  plaintiff  has  received  the  fall  benefit 
of  the  entire  value  and  proceeds  of  said  sale 
of  twenty-two  acres  of  land,  held  by  him  as 
aforesaid;  and  the  entire  valne  of  said  se- 
curity having  been  applied  by  this  defendant, 
through  the  said  Peter  Ford,  to  the  payment 
of  prior  bona  fide  Hens  on  said  lands  held  as 
said  security  as  aforesaid,  the  plaintiff  has 
received  the  boieflt  of  the  entire  proceeds  of- 
said  sale  of  said  twenty-two  acres  of  land,  and 
ought  not  in  eqnily  to  be  allowed  to  ask  or  de- 
mand any  further  sum  whatever  out  of  said 
security."  The  answer  prays  that  the  plain- 
tiff may  be  ordered  to  release  the  lien  she 
Is  asserting  against  the  land,  and  enjoined 
from  further  proceeding  to  enforce  it;  or,  if 
the  defendant  is  not  entitled  to  that  relief, 
that  he  may  be  subrogated  to  the  lien  and 


lights  of  the  prior  Incumbrances  to  the  ex- 
tent that  the  purdiase  money  paid  by  him -re- 
duced the  amount  due  on  those  mortgagee 
The  court  of  common  pleas  sustained  a  gen- 
eral demurrer  to  the  answer,  and,  the  defend- 
ant not  asking  leave  to  amend  or  plead  fur* 
ther,  a  Judgment  of  foreclosure  and  sale  was 
rendered  In  favor  of  the  plaintiff,  which  Judg- 
ment wpa  reversed  by  the  drcult  court  for 
error  in  sustaining  the  demurrer,  and  to  re- 
verse that  Judgment  this  proceeding  In  error 
Is  prosecuted. 

Thomas  E.  Steele  and  Henry  P.  Folsom, 
for  plaintiff  In  error.  P.  C.  Smith  and  Mllt 
Morris,  for  defendant  In  error. 

WILLIAMS,  G.  J.  (After  stating  the  facts). 
Assuming,  as  la  contended  in  behalf  of  the 
plaintiff  In  error,  that  In  the  ascertainment 
of  the  amount  found  due  her  in  the  decree  of 
foreclosure  Danntz  obtained  credit  for  the 
$150  he  alleges  was  received  by  her  out  of  the 
purchase  money  which  he  paid  for  the  land, 
the  question  remains  whether  he  is  entitled 
to  the  benefit  of  the  two  prior  mortgages,  and 
to  enforce  them  against  the  plaintiff,  as  liens 
superior  to  heis,  to  the  extent  that  the  pur- 
chase money  paid  by  him  for  the  land  was 
applied  In  payment  of  the  Indebtedness  they 
secured.  It  is  a  well-settled  general  rule  that 
"when  any  person  having  a  subsequent  inter- 
est In  the  premises,  and  who  Is  therefore  enti- 
tled to  redeem  for  ihe  purpose  of  protecting 
such  Interest,  and  who  is  not  the  principal 
debtor  primarily  and  absolutely  liable  for  the 
mortgage  debt,  pays  off  the  mortgage,  he 
thereby  becomes  an  equitable  assignee  there- 
of, and  may  ke^  alive  and.  enforce  the  lien 
so  far  as  may  be  necessary  in  equity  for  bis 
own  benefit  He  is  su1»rogated  to  the  rights 
of  the  mortgagee  to  the  extent  necessary  for 
his  own  equitable  protection."  Among  the 
persons  so  protected  u«  grantees  of  the  mort* 
gagor,  ai^  any  subsequent  grantee  who  has 
taken  the  land  simply  subject  to  the  mort- 
gage. PcMn.  Bq.  Jar.  i  1212.  And  in  1  Jones, 
Mortg.  8  S09,  It  Is  said  that:  "It  a  mortgage 
be  paid  by  a  person  not  personally  liable,  for 
the  purpose  of  protecting  his  estate,  he  may 
have  the  benefit  of  it  In  aid  of  his  title,  with* 
oat  any  assignment  to  him,  or  proof  of  any 
intention  on  his  part  to  keep  it  alive."  The 
rule,  It  is  held,  does  not  Include  a  parchaser 
who  buys  the  naked  eqully  of  redemption  as 
such,  and  pays  tta  nothing  more,  nor  one  who 
assumes  the  payment  of  the  mortgage  debt, 
and  receives  a  corresponding  reduction  in  the 
purchase  price  of  the  land,  for  the  reason  that 
in  the  one  case  he  receives  all  the  estate  he 
purchased  and  paid  for,  and  in  the  other  he 
becomes  the  principal  debtor;  and  in  neither 
case  can  have  any  equitable  right  a^Inst  the 
mortgagor,  or  other  Incumbrancer.  The  an- 
swer in  this  case  will  not  admit  of  a  construc- 
tion warranting  the  conclusion  that  the  pur- 
chase by  Dauntz'was  ot  the  equity  of  redemp- 
tion eo  nomine,  nor  that  he  assumed  the  pay- 


Digitized  by  Google 


902 


45  NOBTHBASTEBN  BEPOBTES. 


(Ohio. 


meat  of  the  mortKBge  Indebtedneee,  or  any 
part  of  It,  wltb  a  redaction  on  tbBt  aeconnt 
In  the  price  paid  for  the  land.  Nether  con- 
dnaion  la  conslatrat  with  the  allegation  that 
he  purchased  the  land  at  Ita  full  value;  for 
that  falrlsr  Indicates  an  intention  to  acquire 
and  be  Invested  with  the  complete  title,  and 
that  intention  Is  further  shown  hj  the  fact 
that  the  purchase  price  was  aiq;>lied  towards 
the  payment  of  listing  Incumbrances.  That 
application,  though  made  with  the  assent  of 
the  vendw,  did  not  constitute  an  assumption 
of  the  mtnrtgage  debt  the  purchaser,  nor 
render  hJm  liable  to  the  mortgagee,  nor  ex- 
(merate  the  mortgagor.  The  purchaser  be* 
came  the  owner  of  the  land,  subject  to  the 
nnsatlsfled  Incumbrances  upon  It  True,  at 
the  time  of  the  conv^ance  to  Daunt^  the 
condition  of  the  mortgages  had  become 
brc^en,  and  the  estate  he  acquired  was  the 
equi^  of  redemption;  but  that  is  sufficient 
to  sustain  his  right  to  subrogatltHi,  If  other- 
wise entitled  to  It  He  Is  not  In  the  situation 
of  a  stranger  tx  mue  volunteer  discharging 
an  Incumbrance.  Any  person  having  an  In- 
terest in  property  subject  to  an  incumbrance 
which  may  defeat  or  impair  his  title  has  a 
right  to  disengage  the  proper^  from  the  in- 
cumbnnee  by  payment  and,  upon  payment. 
If  the  debt  Is  not  one  on  which  he  la  ultimate- 
ly liable,  he  Is  entitled  to  subrogation  to  the 
rights  of  the  incumbrancer  against  the  prop- 
erty. Shdd.  Subr.  |  12.  "Subrogation  arises 
1^  operation  of  law  whenev^  the  mortgage 
debt  is  extinguished  by  one  vtta  than  the 
mortgagor,  who  Is  entitled  to  redeem."  1  Jones, 
Hortg.  I  874.  There  can  be  no  doubt  that 
Daunts,  after  his  purchase,  had  the  right  to 
redeem  by  payment  of  the  mortgages.  And 
the  rule  is  frequently  aisled  In  favor  ot  the 
owner  of  the  equity  of  redemption  who  has 
discharged  an  Incumbrance  on  the  land,  which 
was  in  existence  when  he  became  the  owner. 
Bedem{)tion  consists  in  payment,  and  hence 
in  such  case  subrogation  by  <(^)eration  of  law 
results  from  payment  ot  the  mortgsj^  debt; 
and  It  is  not  essratlal  to  that  result  that 
there  be  an  avowed  Intention  at  the  time  to 
keep  the  mortgage  alive  for  the  protection  of 
the  owner  of  the  equity  of  redemption;  an 
tntent1<m  to  that  effect  will  be  presumed. 
"Where  an  owner  of  lands  who  is  not  pri- 
marily and  perstmally  IlaUe  to  pay  a  debt 
secured  by  mortgage  or  other  charge  on  the 
land,  pays  It,  he  may  keep  the  Hen  alive  as 
a  security  for  hlms^  against  other  Incum- 
brances or  titles.  Whether  he  does  so  is  a 
question  of  intention;  and  when  it  Is  evi- 
dently ft}r  his  benefit  that  Intention  will  be 
presumed."  Pom.  Eq.  Jnr.  |  798.  "The  mie 
that  payment  by  a  mortgagor  extlivnisfaes 
the  mortgage  Is  founded  aiwn  the  reason  that 
there  could  generaUy  be  an  advantage  to  him 
In  keeping  on  foot  bis  own  mortgage  against 
his  own  estate.  But  no  such  reason  exists 
when  a  purchaser  pays  an  incumbrance  exist- 
ing before  the  time  of  biB'  purchase.  Fre- 
quently there  Is  an  advantage  in  keeping  the 


mortgage  on  tbot  as  a  security,  and  when- 
ever Xbere  Is  snch  advantage  the  purcbasw  Is 
entitled  to  hold  It  aa  a  separate  title."  1 
Jones,  Mortg.  |  869.  Nor  is  It  necessary; 
as  counsel  contend,  that.  In  order  to  secure 
the  purchaser  In  this  rlgb^  he  should  be  ignore 
ant  of  the  mortgage  or  of  the  subordinate 
liens  at  the  time  of  hla  purchase.  "The  most 
common  instance  when  the  doctrine  of  sub- 
rogation is  applied  Is  In  the  case  of  purchas- 
ers ot  the  equity  of  redemption  with  or  with- 
out notice  of  existing  U^is.  Thus,  when  a 
purchaser  of  land  pays  off  a  debt  of  his 
grantor,  secured  a  deed  <ii  trust  upon  the 
premises  as  a  psrt  of  the  purchase  mon^, 
to  protect  his  own  property  from  sale,  be  will 
be  subrogated'  to  the  deed  of  trust  as  sgalnst 
an  Intervening  li«i  of  the  grantor.  Here  the 
payment  Is  not  voluntary,  ss  If  made  by  a 
stranger,  but  Is  made  by  fbe  purchaser  to  pro- 
tect his  own  interest  in  titie  property.  And 
in  such  a  case  a  court  of  equity  will  ke^ 
alive  the  lien  In  bis  favor,  notwithstanding 
it  has  been  formally  released  without  his 
knowledge  and  crauent"  Semon  v.  T«- 
bnne  (N.  J.  Gh.)  25  Am.  law  Beg.  CN-  S-) 
465.  note,  2  Aa  18.  It  to  not  believed, 
however,  that  equity  will  so  keep  the  lien  00 
foot  afta  its  cancellation  of  record,  as  sgaliwt 
rights  Interroilng  between  that  and  the  as- 
sertion, in  the  proper  mode,  of  the  right  ot 
subrogation.  But  that  question  does  not  arise 
In  this  case.  The  Shnster  mortgage  was 
taken  while  the  two  prior  mortgages  were 
subsisting  liens,  and  before  Daunts  made  his 
purchase. 

It  does  not 'appear  from  the  answer  wheth- 
er, when  the  numey  paid  by  Daunts  on  the 
land  was  applied  on  the  mortgages  held  by 
Deshlw,  the  amount  then  due  on  them  ex- 
ceeded the  paymra^  or  the  paymoat  was 
sufficient  to  satisfy  the  balance  then  remain- 
ing due.  But  that  does  not  se^  important 
here,  for  If  it  were  only  a  parilal  payment 
of  the  mortgage  debts,  leaving  sn  nnsatlsfled 
balance  due  on  them,  as  against  whidi  anft 
the  holder  of  the  mor^ges  there  could  be  no 
eqnity  in  favor  of  Daunts  tliat  could  Interfere 
with  the  enforcement  of  the  mortgage  aecor- 
Ity,  his  right  of  subrogation  as  against  the 
later  liens,  to  the  ext^  of  the  lAyment 
would  nevertheless  eadst  It  has  been  held 
that  a  purchaser  of  an  equity  of  redemptlcm 
Incumbered  with  four  dlflerrat  liens,  who 
paid  off  the  first  two  llena  and  part  of  the 
third,  was  snbrogated  by  the  p^ment  to  the 
rights  of  the  creditors  under  their  reqiectlve 
liens  to  the  extent  they  were  so  paid,  and 
entitled  to  set  them  up  and  enforce  them  as 
against  the  holder  of  the  fourth  Uen.  Walker 
V.  Kbig,  ^  Vt  526.  The  same  principle  Is 
recognized  in  Sldener  v.  Hawes,  37  Ohio  St 
532.  And  see  Simpson  v.  Del  Hoyo,  91  N.  ¥. 
180.  I>eshler  was  not  made  a  party  to  the 
foreclosure  suit,  whldi  probably  would  hsve 
been  done  If  anything  remained  unpaid  on  his 
mortgages.  At  all  events,  he  Is  not  asserthig 
any  dalm  against  this  land,  nor  Interposfaig 
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any  objection  to  the  right  asserted  by  Dauntz; 
and  a  eonalderationt  of  his  rights  will  be  In 
time  when  properly  brought  before  the  court 

But  it  is  insisted  that,  as  subrogation  Is 
founded  In  equity  and  can  be  Inroked  only 
when  necessary  to  secure  some  equitable 
right,  the  remedy  is  Inappropriate  In  this 
case,  because  It  would  operate  unjustly  to  the 
plaintiff.  If  it  would,  the  remedy  should  be 
denied;  but  such,  we  think,  will  not  be  Its 
effect.  Payment  of  the  full  value  of  land 
purchased  ordinarily  entitles  the  purchaser 
to  a  good  title;  and  when  that  payment  is 
made  towards  the  satisfaction  of  a  paramount 
Incumbrance,  an  intention  to  protect  the  title 
by  relieving  the  land  of  the  incumbrance  is 
sufSciently  obvious.  There  is  no  room  for  an 
Inference  that  by  payment  on  the  first  mort- 
gage liens  there  was  an  Intention  merely  to 
advance  the  lien  of  the  later  mortgage  or  to 
benefit  its  holders;  although  the  jHaintifF,  as 
a  partial  holder  of  that  mortgage,  was  bene- 
fited to  the  full  amount  of  the  payment  by 
redudng  to  that  extent  the  prior  liens  on  the 
other  lands,  Included  In  all  of  the  mortgages, 
and  thus  augmenting  the  value  of  her  secur* 
Ity.  Her  position  has  in  no  way  been  chan- 
ged for  the  worse  on  account  of  the  payment, 
and,  In  case  the  defendant  Is  allowed  the  bene- 
fit of  the  prior  mortgages  for  his  r^mburse- 
ment,  her  security  remains  precisely  what  it 
was  when  she  took  a  partial  transfer  of  the 
Shnster  mortgage;  while,  on  the  other  band. 
If  the  defendant  is  denied  that  remedy,  he 
most  lose  the  property  he  bought  and  paid 
for,  or  pay  for  It  twice,  in  order  to  ke^  it 
It  is  here  his  equity  arises  which  enables  him 
to  call  to  his  aid  the  doctrine  of  subrogation. 

The  case  of  Carter  v.  Goodln,  3  Ohio  St 
76,  cited,  and  apparently  much  relied  on,  by 
coimsel  for  plaintiff  In  error,  we  do  not  regard 
as  irreconcilable  with  this  claim  of  the  de- 
fendant in  error.  There  It  was  sought  by  the 
grantees  of  land,  under  a  deed  that  was  de- 
fective as  a  release  of  dower,  to  avail  them- 
selves of  a  mortgage  executed  by  the  grantor 
before  the  conveyance,  In  which  the  wife  had 
joined,  to  defeat  an  action  brought  by  her  for 
dower  in  the  land,  after  the  husband's  de- 
cease. The  purchase  money  paid  was  applied 
in  dlschafge  of  the  mortgage  before  the  debt 
became  due,  and  before  there  was  any  breach 
of  Its  ctmdition.  The  mortgage  was  given  to 
secure  the  debt  of  the  husband,  and  the  gran- 
tees relied  entirely  on  the  release  of  dower 
contained  in  their  deed;  which,  however,  prov- 
ed to  be  Insufficient  The  decision  is  placed 
upon  these  grounds,  as  shown  by  the  opinion, 
in  which  It  is  said:  "This  conveyance,  there- 
fore, upon  which  It  was  the  evident  Intention 
of  the  parties  to  rely  for  their  title,  falling  to 
contain  a  valid  release  of  the  dower,  the  gran- 
tees cannot  help  themselves  by  a  resort  to  a 
satisfied  mortgage,  and  especially  one  which 
was  discharged  by  the  mortgagor  himself  be- 
fore condition  broken,  and  therefore  before 
even  the  mortgagee  himself  bad  acquired  any 
right  which  he  could  enforce  against  the 


premises."  A  more  satisfactory  ground  for 
the  decision  perhaps  may  be  found  in  the 
fact  that  the  charge  created  by  the  mortgage 
on  the  wife's  dower  interest  was  for  the  se- 
curity of  her  husband's  debt,  and  not  her  own; 
80  that  the  relation  which  she  and  her  dower 
interest  sustained  to  the  creditor  was  anal- 
ogous to,  if  not  strictly,  that  of  a  surety, 
which  gave  her  the  right  to  insist  on  the  ajh 
plication  of  her  husband's  estate  to  the  satis- 
faction of  the  mortgage,  to  the  exoneration 
of  her  own;  and,  as  his  property— the  consid- 
eration paid  him  for  the  land— was  so  appli- 
ed, the  release  of  her  estate  thus  accomplish- 
ed simply  secured  to  ber  what  she  was 
equitably  entitled  to.  Mandel  v.  McClave,  46 
Ohio  St  407,  22  N.  E.  290.  If  her  Interest 
in  the  land  bad  been  subjected  to  the  pay- 
ment of  the  mortgage  debt,  leaving  any  part 
of  her  husband's  estate  therein  unappropri- 
ated to  that  purpose,  she  would  herself  have 
been  entitled  to  ber  subrogated  to  the  mortgage 
as  against  later  liens,  and  would  not  be  es- 
topped from  maintaining  that  right  against 
the  grantees  in  the  deed,  for  the  deed  was  not 
binding  on  her.  See  24  Am.  &  Eng.  Enc. 
Law,  p.  228,  and  cases  there  cited. 

The  answer  of  Dauntz  is  sufficient  to  en- 
title him  to  priority  over  the  plaintiff's  lien, 
to  the  extent  that  the  consideration  paid  by 
him  on  the  land  was  applied  towards  the  sat- 
lafactlou  o£  the  prior  mortgages.  Judgment 


(66  Oblo  St  46<) 

MUSSER,  Auditor,  t.  ADAIR. 

(Supreme  Court  of  Ohio.    Dec.  15,  1896.) 

OoDNTT  Additor— Error  is  Makins  Tax  Omis- 
sions— Appellate  Jukispiotiok— Ikjunctiok. 

The  proceeding  of  county  auditors,  under 
sections  2781,  278^  Bev.  St,  antboTizins  snch 
auditors,  in  cwtain  cases,  to  make  odditionB  to 
the  valuation  of  the  property  of  individuals  re- 
turned for  taxation,  caDnot  be  reviewed  on  error 
under  section  6708,  Rev.  St  The  remedy  of 
the  iDdividual  for  errors  or  mistakes  in  such 
cases,  prejudicifll  to  him,  is  by  injonctiou.  under 
section  58^  Rev.  St. 
(Syllabus  by  the  Court) 

Error  to  circuit  court  Scioto  county. 

The  suit  below  was  commenced  In  the  court 
of  common  pleas  by  Mary  O.  Adair  against 
Fllmore  Musser,  auditor  of  Scioto  county,  and 
Marie  Wells,  Its  treasurer.  It  purports  to  be 
a  petition  In  error  by  the  plaintiff  to  the  au- 
ditor and  treasurer  of  the  county.  The  ]iilaln- 
tlff  avers  that  on  January  21,  1891,  the  au- 
ditor, on  the  application  of  certain  peraons, 
employed  as  tax  inquisitors,  made  certain 
additions  to  her  returns  for  the  years  188G, 
1887,  1888,  1889.  1890,  and  1891,  being  for 
credits  claimed  to  have  been  omitted  by  her 
In  making  her  returns  for  these  years,  with 
an  addition  of  50  per  centum  on  the  amounts 
added  for  each  year  as  a  penalty.  As  the 
record  of  the  auditor  made  In  the  case  the 
notice  is  set  out,  and  Its  service  by  Samuel  Q. 
Harper;  the  audltfur's  statement  of  the  facts; 
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his  eertlflcate  of  the  additions  as  made,  and 
their  entry  upon  the  duplicate  of  1891  as 
required  by  statute.  The  "statement  of  facts" 
Is  as  follows:  "In  the  matter  of  the  returns 
of  moneys  and  credits  for  taxation  made  by 
Mary  O.  Adair  for  the  years  1S86,  1887,  1888, 
1889.  1800,  and  1891.  In  obedience  to  a  no- 
tice Issued  by  Fllmore  Musaer,  auditor  of 
Scioto  county,  Ohio,  and  served  upon  said 
Mary  O.  Adair,  who  failed  to  appear,  but 
sent  her  brother,  J.  C.  Adair,  who,  on  the  20th 
day  of  October,  1881,  appeared  before  said 
auditor  at  his  office  in  Portsmouth,  Ohio,  in 
said  county,  and  said  J.  C.  Adair  was  duly 
examined  under  oath  touching  the  returns  of 
moneys  and  credits  of  said  Mary  O.  Adair  to 
the  assessor  for  said  years,  and  he  was  glren 
an  opportunity  to  show  that  the  returns  made 
by  her  for  said  years  of  her  moneys  and 
credits  were  correct,  but  he  failed  to  satisfy 
said  auditor  of  the  correctness  of  said  re- 
tarns  for  any  one  of  said 'years;  and  there- 
upon said  auditor,  under  sections  2781  and 
2782  of  the  Revised  Statutes  of  Ohio,  pro- 
ceeded to  correct  said  returns,  and  malie  the 
proper  entries  upon  the  tax  lists  and  dupli- 
cates in  his  office;  and  upon  the  sworn  tes- 
timony of  said  J.  C.  Adair  and  the  records 
of  the  recorder's  office  of  Scioto  and  Law- 
rence counties,  and  other  competent  and  sat- 
isfactory evidence,  said  auditor  finds  thiat  the 
returns  of  said  Mary  O.  Adair  of  her  moneys 
and  credits  for  each  of  sold  years  were  false, 
and  from  the  same  evidence  said  auditor  finds 
that  said  Mary  O.  Adair  ought  to  have  re* 
turned  as  and  for  her  true  returns  to  the  as- 
sessor for  said  years  the  following,  to  wit: 
For  1886,  $4,867;  for  1887,  $4,807;  for  1888, 
$5,539;  for  1889,  $6,430;  for  1890,  $6,345; 
for  1891,  $6,645.  And  from  the  records  In 
his  office  saJd  auditor  finds  that  said  Mary  O. 
Adair  made  the  following  returns  of  moneys 
and  credits,  and  no  more,  to  wit:  For  1886, 
$2,500;  for  1887,  $2,500;  for  1888,  $3,500;  for 
1889,  $3,500;  for  1890,  $3,500;  for  1891,  $3,500. 
And  from  the  foregoing  facts  and  figures  said 
auditor  finds  that  said  Mary  O.  Adair  ought 
to  be,  and  she  is  hereby,  charged  with  taxes 
upon  the  following  valuations,  which  include 
the  penalty  of  fifty  per  cent  prescribed  by 
law  upon  the  true  returns  which  ought  to 
have  been  made,  to  wit:  For  18S6.  $4,800; 
for  1887.  $4,800;  for  1888,  $4,808;  for  18S0, 
$6,145;  for  1890,  $6,017;  for  1891,  $6,467. 
And  said  auditor  finds  that  there  is  now  due 
and  payable  as  taxes  on  said  valuations  the 
foUowing  sums,  to  wit:  For  1886,  $87.84; 
for  1887,  $88.32;  for  1888,  $94.24;  for  1889, 
$113.08;  for  1890,  $111-31;  for  1891.  $103.47, 
—mailing  the  total  taxes  $598.80  now  due  and 
payable  to  the  treasurer  of  said  oonnty.  And 
thereupon  said  auditor  has  this  day  placed 
upon  tlie  proper  tax  lists  and  duplicates  said 
sums  against  said  Mary  O.  Adair,  and  has 
certified  the  same  to  tlie  treasurer  of  said 
county  for  collection,  and  thereupon  he  files 
this  statement  of  facts  In  his  office,  as  re- 
quired by  section  2782  of  the  Revised  Statutes 


of  Ohio.  Fllmore  Mnsser,  Auditor  of  Said 
County.  Portsmouth,  Ohio,  January  21, 1892." 
Twenty-seven  different  assignments  of  error 
are  then  made  upon  the  transcript  of  the 
record  of  the  auditor,  and  the  papers  in  the 
case  as  certified  by  the  auditor,  most  of  which 
ore,  however,  simply  averments  of  facts  not 
disclosed  by  the  record,  or  any  of  the  papers. 
The  plaintiff  finally,  however,  elected  to  stand 
upon  her  assignments  of  error  of  law.  The 
cause  was  then  argued  and  submitted  to  the 
court,  and  the  court,  being  of  the  opinion  that 
there  were  no  errors  of  law  apparent  on  the 
record  In  the  proceedings  of  the  auditor,  af- 
firmed the  same.  Error  was  then  prosecuted 
to  the  circuit  court  of  the  county.  The  case 
having  been  submitted  to  the  circuit  court,  it 
found  that  there  was  error  apparent  In  the 
record  In  this,  to  wit:  "(1)  That  the  notice 
alleged  to  have  been  served  upon  the  said 
Mary  O.  Sdair  to.  appear  before  the  auditor 
was  insufficient  in  law.  (2)  That  no  notice 
was  served  upon  the  said  Mary  O.  Adair  to 
appear  before  the  auditor  before  he  made  the 
entry  upon  the  tax  list  and  duplicate  of  the 
taxes  charged  against  her,  as  shown  in  the 
auditor's  statement  of  facts;  and  that  said 
Mary  O.  Adair  was  not  given  an  opportunity 
to  show  that  her  returns  of  property  for  tax- 
ation for  the  years  In  question  were  correct 
before  the  auditor  made  the  entry  upon  the 
tax  list  and  duplicate  of  the  taxes  charged 
against  her  as  shown  by  his  statement  of 
facts."  Thereupon  tlie  court  reversed  the 
Judgment  of  the  common  pleas,  and  held  that 
the  proceedings  of  the  auditor  should  be  held 
for  naught.  The  case  Is  here  for  reversal  of 
the  judgment  of  the  circuit  court  Reversed. 

John  O.  Mllner  and  A.  G.  Tbompson.  for 
plaintlfCB  in  error.  Nelson  W.  Evana,  for 
defendant  In  error. 

MINSHALL,  J.  (after  stating  the  facts). 
The  proceeding  below  purports  to  be  a  peti- 
tion In  error  to  the  auditor  of  Scioto  county, 
the  andltor  being  made  the  defendant.  This 
seems  a  little  novel.  The  court  rendering 
the  judgment  Is  not  ordinarily  made  the  de- 
fendant in  a  proceeding  to  reverse  it.  But 
this  novelty  must  be  recognized  in  practice 
If  this  proceeding  can  be  maintained.  We 
do  not  think  It  can.  A  court  can  only  review 
the  Judgment  of  a  court  on  a  proceeding  In 
error.  In  Ex  parte  Logan  Branch  Bank,  1 
Ohio  St.  433,  an  appeal  was  taken  by  the 
bank  from  a  decision  of  the  auditor  of  state 
afl!ecting  It  to  the  supreme  court  under  a  pro- 
vision of  a  statute  expressly  authorizing  such 
an  appeal.  This  court  has  such  appellate 
Jurisdiction  as  may  be  conferred  on  it  by 
law.  The  court  dismissed  the  appeal  on  the 
express  ground  that  It  could  not  entertain  it. 
The  court  held  that  the  auditor  did  not  act 
judicially  as  a  court,  and  an  appeal  can 
only  be  had  from  one  court  to  another. 

A  proceeding  In  error  is  In  the  nature  of 
an  appeal;  In  fact,  invokes  appellate  juris- 
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diction.  The  holdti^  In  this  case  1b  in  ac> 
cordanc«  with  the  eetabllBhed  constrnction 
of  appellate  Jurisdiction.  Story,  in  liis  woric 
on  the  CouBtltatlon  (section  1761),  says; 
"The  essential  criterion  of  appellate  juris- 
diction Is  that  it  lerises  and  corrects  the  pro- 
ceedings In  a  cause  already  instituted,  and 
does  not  create  tliat  cause.  In  reference  to 
Judicial  tribunals,  an  appellate  Jurisdiction, 
therefore,  necessarily  implies  that  the  sub- 
ject-matter has  been  already  Instltnted  In 
and  acted  Upon  by  some  other  court,  whose 
Judfnnent  or  proceedings  are  to  be  reversed." 
See  also,  EUiott,  App.  Proc.  H  16,  17.  The 
auditor  of  a  county,  under  secflons  2781,  2782, 
Bev.  St.,  does  not  act  as  a  Judge,  He  Is  re- 
quired to  Inquire,  and  may  take  evidence  to 
Inform  hla  mind,  and  must  use  his  best  Judg- 
ment In  the  matter;  but  In  all  this  he  does 
not  act  Judicially,  within  the  meaning  of 
the  constitution  that  all  Judicial  power  Is 
conferred  on  its  courts.  If  he  did,  then  the 
statute  would  be  Invalid,  for  he  Is  not  cre- 
ated by  law  and  elected  as  a  Judge.  The 
power  to  hear  and  determine,  however  much 
Judgment  and  discretion  Is  required,  does 
not,  of  itself,  make  a  Judge,  In  the  Judicial 
sense.  The  power  simply  Indicates  Jurisdic- 
tion In  the  officer  of  the  question  to  be  heard 
and  determined.  Whether  the  power  con- 
ferred is  Judicial  or  not  depends  not  only 
upon  the  nature  and  Character  of  the  gnes* 
tlon,  but-  upon  the  manner  and  circumstan- 
ces under  which  It  Is  to  be  determined.  All 
minlstrari^  officers  are  required  to  exercise 
more  or  less  c<Miidd»«tion  and  judgment  in 
the  performance  of  their  duties.  In  Mur- 
ray's Lessee  v.  Improvement  Co.,  18  How. 
272.  it  was  held  that  the  power  conferred  by 
an  act  of  congress  on  an  auditor  of  the  treas- 
ury to  audit  and  ascertain  the  amount  due 
from  a  collector  of  customs,  and  on  which  a 
distress  warrant  may  be  Issued  and  levied 
on  the  property  of  the  delinquent  by  the  so- 
licitor of  the  treasury,  does  not  confer  Judi- 
cial power  on  the  accounting  officer,  within 
the  meaning  of  the  national  constitution, 
conferring  judicial  power  on  Its  courts;  nor 
did  It  violate  the  guaranty  of  due  process  of 
law,  though  no  notice  Is  required  to  the  de- 
linquent It  is  said  in  the  opinion:  "That 
the  auditing  of  the  accounts  of  a  receiver  of 
public  moneys  may  be.  In  an  enlarged  sense, 
a  Judicial  act,  must  be  admitted.  So  are  all 
those  administrative  duties,  the  performance 
of  which  Involves  an  Inquli-y  Into  the  exist- 
ence of  facts,  and  the  application  to  them 
of  rules  of  law."  The  opinion  was  delivered 
by  Justice  Curtis,  and  Is  remarkable  for  Its 
research  and  ability.  State  v.  Hawkins,  44 
Ohio  St  98.  109.  5  N.  E.  228.  Judicial  pow- 
ers are  those  conferred  on  judges  as  courts 
in  the  hearing  and  determination  of  ques- 
tions arising  In  litigation  between  parties  In 
actions  pending  before  them.  State  v.  Har- 
mon, 31  Ohio  St  250;  De  Camp  v.  Archibald, 
SO  Ohio  St  618,  624,  35  N.  E.  10£>a  ElUott, 
App.  Proc.  I  &   Bx  parte  actions  are  only  a 


seeming  exception  to  this  rule.  In  habeas 
corpus,  for  Instance,  the  proceeding,  though 
styled  ex  parte,  Is,  in  fact,  a  proceeding  be- 
tween a  party  claiming  his  liberty  and  the 
pei-Bon  claiming  the  right  to  restrain  him  of 
It  In  short.  Judicial  power  is  the  power  ex- 
ercised by  courts  in  hearing  and  determining 
cases  before  them,  or  some  matter  Incidental 
thereto,  and  of  which  they  have  Jurisdiction. 
Such  powers  cannot  be  conferred  on  a  min- 
isterial officer.  A  county  auditor  cannot  be 
empowered  to  hear  and  determine  an  issue 
between  A.  and  B.  as  to  title  to  land,  or  to  a 
horse,  or  as  to  whether  A.  should  recover  of 
B.  a  certain  sum  of  money.  These  are  Judi- 
cial questions,  and  can  only  be  determined 
in  a  proper  proceeding  by  a  court  But  as 
to  whether  a  certain  tract  of  land  or  a  horse 
is  owned  by  A.,  and  should  be  taxed  as  his 
property,  or  that  B.  owes  A.  a  certain  sum 
of  money  which  should  be  returned  by  A.  as 
a  "credit,"  are  different  questions;  and,  how- 
ever much  Inquiry  and  consideration  may 
be  luTcdTed  In  their  determination,  he  deter- 
mines no  question  of  title  as  between  ad< 
versary  parties  that  Is  binding  on  them. 
Therefore  a  county  auditor,  under  the  sec- 
tions above  referred  to,  in  making  additions 
to  the  returns  of  a  person  of  bis  property  tac 
taxation,  does  not  act  as  a  Judge.  He  acts 
simply  as  an  agent  of  the  state  in  the  valua- 
tion and  assessment  of  the  property  of  Its 
citizens  for  the  purpose  of  taxation.  He  Is 
simply  a  ministerial  officer,  and  none  other. 
His  proceedings  under  these  sections  make 
a  prima  facie  case  for  the  collection  of  the 
tax  based  on  the  additions.  The  citizen  can- 
not be  heard  to  allege  any  want  of  due  pro- 
cess of  law  In  the  matter,  any  more  than  he 
could  of  the  returns  of  a  township  assessor. 
The  Township  assessor,  the  auditor,  and  the 
board  of  equalization  are  all  parts  of  the 
same  system,  devised  by  tiie  legislature  for 
the  assessment  of  the  property  of  individ- 
uals for  the  purpose  of  taxation.  The  law 
provides  the  Individual  an  adequate  remedy 
where  any  Injustice  has  been  done,  or  where 
he  thinks  It  has  been  done.  Section  5&i8, 
Rev.  St.,  expressly  provides  that  courts  of 
common  pleas  and  superior  courts  shall  have 
Jurisdiction  to  enjoin  the  Illegal  levy  of  taxes 
or  -  assessments  or  the  collection  of  either. 
Such  provisions  liave  uniformly  been-  held 
to  afford  the  citizen  an  adequate  remedy 
against  any  unjust  or  illegal  tax  or  assess- 
ment Ckioley,  Tax'n,  49,  51;  McMlllen  v. 
Anderson,  95  U.  S.  37;  Hagar  v.  Reclama- 
tion Dfst,  111  U.  S.  701,  4  Sup.  Ct  6tf3;  Da- 
vidson V.  New  Orleans,  06  U.  S.  97;  Adler 
V.  Whltbeck.  44  Ohio  St  539,  668,  9  N.  E. 
672.  In  McMlllen  v.  Anderson  It  was  held 
that  the  revenue  laws  of  a  state  do  not  vio- 
late the  amendment  guarantying  due  process 
of  law,  "although  they  do  not  provide  that 
the  person  shall,  have  an  opportunity  to  be 
present  when  the  tax  Is  assessed  against 
him.  or  that  the  tax  shall  be  collected  by 
sultf' ;  and  that  "a  statute  which  gives  a  per- 
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son  against  whom  taxes  are  assessed  a  rtght 
to  enjoin  tbeir  collection,  and  have  their  va- 
lidity Judicially  determined,  is  due  process 
of  law,  notwitbstanding  he  Is  required,  as  In 
the  other  Injunction  cases,  to  give  security  In 
advance."  In  view  of  this  statute  and  the 
propriety  and  adequacy  of  the  remedy  af- 
forded, there  Is  no  ground  for  holding -that 
it  was  the  intention  of  the  legislature  that 
the  acts  of  the  auditor,  in  making  additions 
to  the  returns  of  an  individual  of  his  prop- 
erty for  taxation,  should  be  reviewed  on  er- 
ror in  the  common  pleas,  or  any  other  court. 

If  it  be  asked,  what  was  the  purpose  of 
the  provision  requiring  the  auditor  to  file 
in  his  office  a  statement  of  the  facts  or  evi- 
dence on  which  he  acted,  it  may  be  replied 
that  it  could  not  have  been  for  the  purpose 
of  a  review  by  the  courts  In  a  proceeding  In 
error,  or  more  would  have  been  required 
than  to  simply  "file"  it  In  his  office.  If  that 
bad  been  the  purpose.  It  would  certainly 
have  provided  for  the  talcing  and  filing  of 
bills  of  exceptions,  setting  f<Hlh  the  evi- 
dence, and  the  making  of  a  record.  It  was 
most  probably  designed  as  Information  to 
the  taxpayer,  and  also  as  a  check  on  incdb- 
sldwate  haste,  as  men  always  act  with  more 
care  when  they  are  required  to  state  th^r 
reasons. 

In  the  remedy  by  injunction  the  court  er- 
erclses  an  equitable  jurisdiction.  Mere  Ir- 
regularities are  of  no  Importance,  unless 
they  affect  the  substantial  rights  of  the 
plaintiff.  Notice  must  be  given,  for  the  stat- 
ute requires  It;  but  It  is  not  lmp<Htuit  how 
the  notice  is  served,  If  the  party  have  a  fair 
opportunity  to  be  heard  before  the  audlttxr 
placed  the  additions  upon  the  duplicate  for 
collection.  The  court  may  enjoin  the  whole 
tax,  or  a  part  of  It,  or  remit  the  penalty, 
as  the  facts  and  Justice  of  the  case  may  re- 
quire. The  suit  affords  every  remedy  the 
citizm  can  require  consistently  with  the  In- 
terests of  the  state,  which  cannot  be  delayed 
In  the  collection  of  Its  revenue  without  more 
or  less  embarrassment  to  all  the  public  in- 
terests. "Administrative  jM-ocess  of  the  cus- 
tomary sort  is  as  much  due  process  of  law 
as  judicial  process.  We  should  meet  a  great 
many  unexpected  and  very  serious  embar- 
rassments In  government  if  this  were  other- 
wise." Cooley,  J.,  in  Welmer  v.  Bunbury,  30 
Mich.  201. 

The  Intense  feeling  exhibited  by  counsel 
for  the  defendant  In  error  in  his  brief 
against  the  law  would  be  more  than  Justi- 
fied If  Its  enforcement  can  only  produce  the 
Injustice  and  wrong  so  severely  denounced. 
But  in  view  of  the  fact  that  it  Is  simply  de- 
signed, not  to  make  one  pay  more  than  an- 
other, but  to  compel  all  to  contribute  pro- 
portionately from  their  property  to  the  sup- 
port  of  a  common  government,  there  seems 
little  ground  for  the  sevwllr  of  his  arraign- 


ment of  the  law  and  those  concerned  in  Its 
enforcement. 

Reliance  Is  placed  on  Haff  v.  Fuller,  45 
Ohio  St.  495,  15  N.  B.  479,  and  Lewis  v. 
Layllu,  46  Ohio  St  663,  23  N.  E.  288.  These 
cases,  as  will  be  shown,  must  be  confined  to 
their  particular  facts.  The  first  was  a  suit 
to  enjoin  the  construction  of  a  ditch.  In 
such  cases  records  are  required  to  be  made 
and  kept  of  their  proceedings;  and  it  was 
there  held  that  a  proceeding  in  error  is  the 
proper  remedy  wh^  the  defects  complained 
of  are  apparent  on  the  face  of  the  rectM^, 
and  that  injunction  is  only  proper  where 
they  do  not,  And  have  to  be  supplied  by 
averment  The  same  may  be  said  of  Lewis 
V.  Laylln.  It  grew  out  of  a  road  improve- 
ment under  the  two-mile  law;  and  the  as- 
sessments were  questioned  on  Irregularities 
in  the  proceedings,  and  averments  made  of 
mattera  aliunde  the  record.  Hie  only  evi- 
dence Introduced  of  the  irregularities  chained 
was  the  record  itself.  These  the  court  re- 
garded as  of  no  consequence,  and  remarked 
that  the  case  could  be  dlspo«ed  of  for  this 
reason  on  the  ded^tm  of  the  former  case. 
In  Genln's  Ex'r  v.  Auditor,  18  Ohio  St  5»4, 
no  question  was  made  or  considered  by  the 
court  as  to  the  review  of  the  proceedings  of 
the  audltw  on  errra:.  The  question  passed 
sub  silenUo  the  case,  and  Is,  therefore,  not 
authority  on  ttxe  point.  Authority  for  a  pro- 
ceeding In  &nror  In  such  cases  Is  based  upon 
the  clause  In  section  6708,  Bev.  St.  confer- 
ring Jurisdiction  In  error  on  the  court  of 
common  pleas  to  review  the  Judgments  of 
Justices  of  the  peace  and  probate  courts,  and 
by  which  It  is  extended  to  "any  other  tri- 
bunal, board,  or  oflScer  exercising  judicial 
fnuetlouft,  and  inferior  in  jurisdiction  to  the 
court  of  common  pleas."  This  clause  of  the 
section,  so  far  as  it  relates  to  ministerial  offi- 
cers, is  open  to  the  objection  on  which  Ex 
parte  Logan  Branch  Bank  was  decided. 
This  case  Is  sound  In  principle,  and  shonid 
not  be  depari:ed  from  further  tiian  has  been 
done  in  the  two  preceding  cases.  The  above 
clause  In  section  6708  cannot  be  applied  to 
cases  coming  wltWn  the  provisions  of  sec- 
tion 6848,  Rev.  8t,  affording  a  remedy  by 
Injunction  against  the  collection  of  Illegal 
taxes  and  assessments.  On  well-settled  prin- 
ciples of  construction,  the  provisions  of  this 
section  mnst  be  excepted  ojit  of  the  generali- 
ty of  the  language  used  in  section  6708.  If 
not  a  statute  highly  remedial  would.  In  a 
measure,  be  emasculated. 

We  are  therefore  of  the  opinion  that  there 
was  no  authority  for  the  commencement  ot 
the  proceeding  In  error  In  the  common  pleas, 
and  that  the  Judgment  of  the  common  pleas 
and  of  the  circuit  court  shonid  *be  and  are 
reversed,  and  that  tbe  petition  in  error  In 
the  common  pleas  be  dismissed.  Judgment 
accordingly. 
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(66  Ohio  St.  446) 
MEIER  et  al.  t.  FIRST  NAT.  BANK  OF 

CARDINGTON  et  aJ. 
(Sapreme  Coart  <^  Ohio.    Dec  8,  1896.) 

CO-PABTMBRSHIP  —  pARTHBHSHIP  DEBT— JoDOHENT 

OK  NoTB — Pkefekbncb  ahonq  £zecd- 

TIONS — IXTSItVENINO  LlEMS. 

1.  A  promissory  note,  signed  by  all  the  mem- 
bers of  a  co-partnersmp,  when  given  for  a 
coDsideration  received  by  the  firm,  Is  aa  ef- 
fectual to  create  a  partnerdilp  debt  as  if  signed 
in  the  firm  name. 

2.  The  recovery  of  a  Jndgment  against  the 
makers,  on  such  a  note,  does  not  extiuguiab  the 
partnership  liability,  nor  exclude  the  creditor 
from  participation  in  the  dlstrlbntlon  ctf  the  ef- 
fects ot  the  firm,  in  case  of  Its  Inst^Tency, 
among  Hie  partnership  creditors. 

3.  Equi^  will  look  behind  the  form  of  a  judg- 
ment and  Inquire  into  the  nature  of  the  de- 
mand on  which  it  Is  founded,  and  the  relation 
of  the  parties,  when  necessary  for  the  preserra^ 
tlon  of  equitable  rigtits. 

4.  The  provision  of  section  5382,  Rev.  St., 
whidi  forbids  preference  among  executions 
against  the  same  debtor  sued  out  during  the 
term  at  which  the  judgmwit  was  rendered,  or 
within  10  days  thereafter,  applies  only  to  execu- 
tioDS  sued  out  on  judgmenta  of  the  same  court. 

5.  The  rule  of  equality  established  by  that 
provision  is  not  defeated  or  affected  by  the  in- 
tervention of  another  lien  having  legal  priority 
over  the  judgments  and  executions  that  are  sub- 
sequent to  such  lien.  'If  the  amount  ot  money 
made  is  insufficient  to  satisfy  all  the  executions, 
the  whole  amount  applicable  to  each  and  all  of 
them  most,  notwithstanding  such  intervening 
lien,  be  distributed  to  all  the  execution  credit- 
wit  In  proportion  to  the  amounts  oi  their  re- 
spcctlve  demands. 

(Syllabus  by  the  Court.) 

Error  to  drcnlt  court.  Franklin  couaty. 

Petition  by  the  First  National  Banfc  oi 
Cardln^n  against  Lewis  Meier  &,  Co.  and 
others  for  distribution  of  proceeds  of  execu- 
tions against  Stiles  Bros.  From  the  Judg- 
ment Lewis  Mel»  &  Co.  and  others  bring  er- 
ror.  Reversed. 

The  controversy  In  the  courts  below  was 
over  a  fund  arising  from  sales  on  executions 
of  the  property  of  George  P.  Stiles  and 
Abram  Stiles,  brothers,  who  were  clothing 
merchants,  having  a  store  In  the  village  of 
Ashley,  in  Delaware  county,  where  they  car- 
ried on  business  as  partners  under  the  name 
of  the  Ashley  Clothing  Company,  and  an- 
other store  In  the  village  of  Cardlngton,  In 
Morrow  county,  where  they  carried  on  a  like 
business  under  the  partnership  name  of  the 
Oardington  Clothing  Company.  Becoming  In- 
valved,  aud  unable  to  meet  their  debts,  judg-* 
ments  were  obtained  against  them  by  a 
large  number  of  their  creditors,  executions 
were  Issued  on  these  Judgments,  and  the 
fund  In  question  is  the  proceeds  of  the  sale 
of  the  property  In  the  two  stores,  seized  on 
these  writs.  The  controversy  relates  to  the 
order  in  which  distribution  Bhall  be  made 
of  the  fund  among  the  creditors.  The  first 
Judgments  obtained  were  two  recovered  by 
the  First  National  Bank  of  Cardlngton,  in 
the  court  of  common  pleas  of  Ashland  coun- 
ty, at  its  September  term,  1893.  They  were 
so  obtained  on  the  20tli  day  of  September, 
1898,  on  notes  signed  by  George  P.  Stiles  and 


Abram  Stiles,  with  warrants  of  attorney  at- 
tached, upon  which  the  Judgmeuta  were  tak- 
en by  confession.  On  the  same  day  that 
these  two  Judgments  were  recovered,  execu- 
tions were  issued  on  them  to  the  sheriffs  of 
Delaware  and  Morrow  counties,  respectively, 
who,  on  the  same  day,  levied  the  writs  on 
the  stock  ot  goods  In  their  respective  eoun- 
tlea.  These  were  the  first  levies  on  the  prop- 
erty. On  the  next  day,  September  21,  1893, 
the  same  bank  obtained  two  Judgments  in 
the  court  of  common  pleas  of  Franklin  coun- 
ty, upon  notes  executed  by  George  P.  Stiles 
and  Abram  Stiles,  and  on  that  day  caused 
executions  Issued  on  them  to  be  levied  on  the 
same  property.  And  on  that  day,  Sperry  & 
Wormstaff  also  recovered  a  Judgment  in  the 
same  court,  against  the  same  defendants,  on 
notes  executed  in  the  same  way,  aud  caused 
an  execution  Issued  thereon  to  be  levied  on 
the  same  property,  on  the  same  day.  These 
three  levies  were  the  next  in  point  of  time. 
All  of  these  Judgments  were  rendered 
against  George  P.  Stiles  and  Abram  Stiles, 
without  any  mention  of  a  partnership  exist- 
ing between  them,  but  upon  indebtedness 
contracted  In  the  business,  and  for  the  ben- 
efit of  the  firm,  and  on  its  credit  On  the 
23d  day  of  September,  1893,  in  the  court  of 
common  pleas  of  Ashland  county,  which 
was  during  Its  September  term  of  that  year, 
other  creditors,  who  are  plaintiffs  in  mror 
here,  recovered  Judgments  against  Geoi^e  P. 
Stiles  and  Abram  Stiles,  described  as  part- 
ners, and  on  the  same  day  caused  execu- 
tions Issued  on  their  respective  Judgments  to 
be  levied  on  the  same  property  that  was 
taken  on  the  executions  Issued  on  the  Judg- 
ments recovered  In  that  court  by  the  bank; 
and  these  levies  were  the  next,  or  third.  In 
point  of  time.  These  Judgments  of  the 
plaintiffs  In  erroi  exceed  In  the  aggregate  the 
sum  of  $7,000.  Afterwards,  but  still  at  the 
September  term,  1893,  ot  the  court  of  com- 
mon pleas  of  Franklin  county,  others  of  the 
plaintiffs  In  error,  creditors  of  the  Stiles 
Bros.,  recovered  Judgments  in  that  court, 
and  caused  executions  to  be  Issued  thereon, 
and  levied  on  the  same  property,  during  that 
term  of  the  court.  These  were  fourth  in 
point  of  time,  and  amount  to  a  large  sum. 
The  property  was  sold,  producing  a  fund 
amounting  to  $6,096.27,  which,  by  agreement 
of  all  parties,  was  paid  over  to  the  dark  of 
Franklin  county  for  distribution  as  might 
be  ordered  by  the  court.  Whereupon  the 
First  National  Bank  of  Cardlngton  filed  Its 
petition  in  the  court  of  common  pleas  of 
Franklin  county  to  marshal  the  liens  and 
bring  about  a  distribution  of  the  fund  ac- 
cording to  the  rights  of  the  parties,  making 
all  the  creditors  who  caused  execution  to  be 
levied  on  the  property  parties  to  the  action. 
The  case  went  to  the  circuit  court  on  appeal, 
and  was  there  submitted  upon  an  agreed 
statement  of  facts,  which,  so  far  as  they  are 
deemed  material,  are  substantially  as  above 
set  forth;  and  upon  these  facts  that  court 
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orderecl  distribution  to  be  made  of  the  fund 
as  follows:  "(1)  To  the  payment  of  the  costs 
of  this  suit,  and  the  costs  on  the  order  of 
sale  in  the  case  of  Oppenheimer,  Krauss  & 
Co.,  amounting  to  the  sum  of  $372.46.  (2) 
To  the  plaintiff  the  amount  of  its  said  four 
several  judgments  and  costs,  amounting  In 
the  aggregate  to  the  sum  of  $3,895.  (3)  To 
SpMTy  &  Wormstaff,  the  amount  of  their 
said  JudgmMit  and  (X>stH,  $3>0.50.  (4)  That 
the  balance  of  said  fund,  being  found  insuf- 
ficient to  pay  the  remaining  judgments  In 
full,  be  distributed  pro  rata  among  the  de- 
fendants who  recovered  Judgments  la  the 
Ashland  common  pleas,  on  the  22d  day  of 
September,  1893,  the  said  pro  rata  amounts 
being  as  follows,  to  wit:  To  Lewis  Meier 
&  Co..  the  sum  of  $66.26;  E.  B.  Robbins  & 
Co..  $122.51;  Garson,  Meier  &  Co.,  $253.20; 
li.  O.  Wachsmuth  &  Co.,  $140.05;  the  Gem 
Shirt  Co.,  $262.05;  Bergunder  Bros.  &  Co., 
$363.90;  Legler,  Barlow  &  Co.,  $08.94;  Le- 
vy, Price  &  Co.,  $190.73;  Mlchaelsi^  Stem  & 
Co.,  $315.26;  Kahn  Bros.  &  Fellhelms,  $65.- 
17;  G.  Sturm  &  Sons,  $2^."  The  creditors 
who  were  given  a  pro  rata  share  of  only 
what  remained  after  deducting  the  Judg- 
ments of  the  bank  and  of  Sperry  &  Worm- 
staff,  and  the  creditors  who  recovered  Judg- 
ments in  the  Franklin  coun^  common  pleas, 
and  levied  their  executions  at  the  same  term, 
but  on  a  day  subsequent  to  the  Judgments 
recovered  In  that  court  by  the  -bank  and 
Sperry  &  Wormstaff,  being  dissatisfied  with 
the  distribution  as  ordered  by  the  circuit 
court,  have  brought  the  case  on  error  to  this 
court 

Thomas  H.  Rickets,  T.  J.  Keating,  and  M. 
R.  Patterson,  for  plaintiffs  in  e  ,ot.  Wat- 
son, Burr  &  Llvesay,  W.  O.  Vanghan,  and 
Olds  &  Olds,  for  defendant  in  error  bank. 
W.  L.  Merwlne  and  Charles  D.  Beardsley, 
tot  defendants  in  error  Sperry  &  Wormstaff. 

WILLLA.MS,  C.  J.  (after  stating  the  facta). 
The  plaintiffs  In  error  contended  that  distri- 
bution according  to  the  judgment  of  the  cir- 
cuit court  is  erroneous  (1)  In  directing  pay- 
ment of  any  part  of  the  fund  to  the  defend- 
ants in  error  the  First  National  Bank  of  Car- 
dlngton  and  ^>erry  &  Wormstaff;  or,  if  not 
to  that  extent,  then  (2)  in  awarding  them 
the  full  amount  of  their  Judgments  out  of 
the  fund  In  controversy. 

1.  It  Is  contended  that  they  are  not  entitled 
to  any  share  of  the  fund,  because  the  notes 
upon  which  their  Judgments  were  recovered 
were  executed  In  the  Individual  names  of  the 
makers,  George  P.  Stiles  and  Abram  Stiles, 
without  subscribing  the  firm  name,  or  other- 
wise Indicating  the  existence  of  any  part- 
nership relation  between  them,  or  intention 
to  bind  the  firm,  and  the  judgments  were 
rendered  In  the  same  way;  from  which  it  Is 
argued  that  these  defendants  In  error  must 
be  treated  as  the  individual  creditors  of 
Gtoorge  P.  and  Abram  Stiles,  and  excluded 


from  participation  In  the  fund  In  controvw- 
sy,  imder  the  familiar  rule  which  gives  firm 
creditors  of  an  insolvent  partnership  priori- 
ty in  the  distribution  of  the  firm  effects  over 
the  Individual  creditors  of  its  members:  It 
is  conceded,  however,  that  the  notes  were 
given  in  partnership  transactions,  with  the 
intention  of  binding  the  firm,  and  for  con- 
siderations which  went  to  Its  benefit;  and  It 
seems  indisputable  that  they  created  part- 
nership obllgatltMos.  It  Is  well  settled  that  a 
partnership  dobt  may  be  created  by  the  ex- 
ecution of  a  -te  by  all  of  the  members  of 
the  firm,  as  fully  as  by  one  member  sub- 
scribing the  partnership  name.  Chtt  Bills, 
pp.  52,  53;  Woolen  Co.  v.  Julllard,  75  N. 
T.  535;  Mix  V.  Shattuck,  50  Vt  421;  Aus- 
tin V.  Willian^  2  Ohio,  61.  The  adoption  of 
a  firm  name  Is  laigely  for  convenience  In 
making  contracts  binding  on  all  the  mem- 
bers by  its  use,  thus  obviating  the  necessl^ 
of  securing  the  individual  assent  of  and  exe- 
cution ify  each  of  the  partners,  which,  when 
the  members  are  numerous,  might  not  only 
be  Inconvenient,  but  sometimes  impractica- 
ble. But  it  Is  contended  that,  as  the  Indi- 
vidual creditors  have  priority  of  right  to  the 
Individual  properly  of  the  partners,  as 
against  the  partn«shlp  creditors,  the  for- 
mer  cannot,  at  the  same  time,  b«  allowed 
the  advantages  of  partnership  creditors,  and 
thus  share  equally  with  credltcnii  of  both 
classes,  and  that,  by  putting  their  notes  in 
Judgment  against  George  P.  Stiles  and 
Abram  Stiles,  without  any  designation  of 
their  partnership  character,  or  reference  to 
their  partnership  relation,  the  bank  and  Sper- 
ry &  Wormstaff  have  conclusively  elected  to 
stand  as  individual,  uid  not  as  partnership, 
creditors.  It  is  not  claimed  that  they  have 
sought  satisfaction  of  their  Judgments  out 
of  any  Individual  property  of  the  partners, 
nor  that  there  Is  or  was  any  property  of  that 
kind  which  could  be  reached.  The  judg- 
ments follow  the  notes,  and  rendering  judg- 
ments in  that  form  did  not  extinguish  tue 
character  of  the  notes  as  partnership  obliga- 
tions, nor  defeat  their  legal  effect  as  such. 
Courts  of  eqidty  look  behind  the  forms  of 
Judgments,  and  inquire  Into  the  nature  of 
the  demands  on  which  they  are  founded,  and 
the  relation  to  the  parties,  when  necessary 
to  the  preservation  of  equitable  rights;  so 
.that  If,  from  the  form  of  the  notes  as  exe- 
cuted, a  presumption  should  arise  that  they 
were  intended  to  create  an  individual  obli- 
gation of  the  makers,  and  nothing  more, 
such  presumption  is  not  conclusive,  but  It 
may,  nevertheless,  be  shown  that  they  were 
in  fact  given  for  considerations  which  went 
to  the  use  of  the  firm,  and  which  were  part- 
ed with  on  its  credit,  and  thus  show  they 
represent  partnership  debts.  And  there  can 
be  no  reason  why  that  may  not  be  done  after 
judgment  rendered  on  them,  as  well  as  be- 
fore, especially  as  against  other  creditors,  In 
a  proceeding  In  equity  involving  the  right, 
as  between  them,  of  participation  In  a  fund 
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prodaced  hj  tte  partnership  property.  The 
rights  of  the  creditors,  on  that  state  of  fftcts, 
agaiast  the  firm,  are  In  no  respect  different 
from  what  they  would  be  If  the  firm  name 
were  attached  to  the  notes;  and  execution 
npon  the  Judgments  must,  therefore,  be  u 
arallable  againet  the  partnership  property. 
Whether,  If  the  members  (rf  this  firm  were 
possessed  of  Individual  estates  which  these 
defendants  In  errw  were  endeavoring  to 
have  applied  to  the  satisfaction  of  their  Judg- 
ments, they  woald  be  denied  participation  in 
the  partnership  effects,  or  put  to  an  election 
MM  to  the  fund  they  would  pursue,  Is  a  ques- 
tion not  presented.  There  Is  nothing  In  the 
case  to  Indicate  an  Intention  on  their  part 
to  seek  satisfaction  of  their  Judgments  out 
of  any  Indlridual  estate  of  tither  <rf  the  part- 
ners, or  abandm  any  rights  against  the  part- 
nership effects.  On  the  ctmtrary,  their  pro- 
ceedings on  their  Judgments  were  prcnnptly 
ajid  ezclmlTely  against  the  partnership 
property,  and,  on  those  of  the  banlE,  prior 
In  order  ot  time  to  any  Uen  acquired  by  any 
other  creditor. 

Z  The  method  of  making  distribution 
among  the  execution  creditors  entitled  to 
share  In  the  fnnd  is  controlled  by  section 
B882,  Rer.  St,  which  provides  that;  "When 
two  or  more  writs  of  execution  against  the 
same  debtor  are  sued  out  during  Uie  term 
In  which  Judgment  was  rendered,  or  within 
ten  days  tiiereafter,  and  when  two  or  more 
writs  of  execution  against  the  same  debtor 
Are  dellrered  to  the  officer  on  the  same  day, 
BO  preference  shall  be  given  to  either  of 
ancb  writs;  but  If  a  sufficient  snm  of  money 
be  not  made  to  satisfy  all  execntlons,  the 
amount  shall  be  distributed  to  the  several 
creditors  In  proportion  to  the  amount  of 
their  respecUre  demands;  In  mSI  other  cases 
the  writ  of  execution  first  delivered  to  the 
officer  shall  be  first  satisfied;  and  the  officer 
shall  Indorse  on  every  writ  of  execution  the 
time  when  received  the  same;  but  noth- 
ing hertitt  contained  shall  be  so  constraed 
as  to  affect  any  preferable  Uen  which  a  Judg- 
ment on  which  execution  Issued  has  on  the 
lands  of  the  Judgment  debtor.**  The  gen- 
eral rule  established  by  that  section  Is  that, 
MM  between  execution  levies,  the  writ  first 
delivered  to  the  officer  shall  have  priority, 
and  subsequent  levies  shall  have  precedence 
In  the  order  In  which  the  writs  are  received 
by  the  officer.  This  Is  In  accordance  with 
the  general  principle,  which  accords  the  pref- 
erence to  the  diligent  creditor  over  one  less 
diligent  But  to  Uils  general  rule  the  stat- 
ute has  presnlbed  two  qualifications.  One 
Is  to  the  effect  that  there  shall  be  no  priority 
as  between  execntlons  sued  out  during  the 
term  of  the  court  In  which  the  Judgments 
are  rendered,  or  within  10  days  after  the 
term;  and  the  other  applies  the  same  rule 
of  eqnidlty  aa  between  all  encutlons  that 
are  delivered  to  the  officer  on  the  same  day. 
The  first  of  these  qualifications  governs  the 
ease  before  ns,  and  it  la  clear  the  equality 


of  right,  aa  between  the  executions  there  re* 
ferred  to,  relates  to  those  Issued  ttn  Judg^ 
menta  rendered  In  the  same  court  and  at 
the  same  term.  Execotlo&s  Issued  from  dif- 
ferent courts,  though  on  Judgments  rendered 
at  the  same  time,  and  during  corresponding 
terms,  do  not  come  within  the  provision,  but 
take  priority  from  the  time  of  their  delivery 
to  the  officer.  But  when  several  executions 
Issued  on  Judgments  rendered  in  the  same 
court  and  at  the  same  term  are  delivered  to 
the  officer  during  that  term,  or  within  10 
days  thereafter,  they  are  by  the  express 
terms  of  the  statute  made  equal  in  right,  and 
that  equality  Is  not  disturbed  by  the  Inter- 
vention, between  the  Judgments  or  levies,  of 
another  Uen,  which  becomes  superior  to  the 
Judgments  or  levies  that  are  subsequent 
thereto.  The  statute  makes  no  exception  to 
the  rule  It  prescribes  with  respect  to  such 
execution,  on  account  of  Intervening  liens, 
but  Includes  all  executions  against  the  same 
debtor  sued  out  and  delivered  to  the  officer 
at  the  term  of  the  rendition  of  the  Judgment 
or  within  the  designated  time  thereafter,  and 
In  plain  and  unequivocal  terms  forblda  any 
preference  between  them  cm  any  account' 
and  distinctly  requires  that  U  a  sufficient 
amount  Is  not  made  to  satisfy  all  the  wiflts. 
It  shall  be  distributed  to  the  execution  cred- 
itors In  proportion  to  the  amounts  of  their 
several  demands.  When  different  creditors 
place  executions  In  the  handa  of  the  officw 
on  the  same  day,  the  last  one  doing  so  la  not 
regarded  as  so  lacking  in  diligence  as  to 
postpone  his  writ  until  the  first  one  delivered 
to  the  officer  shall  be  satisfied;  and  there  Is 
no  manifest  Impropriety  In  extendlhg  the 
same  rule  of  equality  to  creditors  who  re- 
cover judgments  against  the  same  debtor  at 
the  same  term  of  court  and  cause  executions 
to  be  Issued  thereon  and  levied -during  the 
term,  or  within  a  short  time  thereafter.  A 
similar  rule  has  been  adopted  by  another 
provision  of  the  statute  which  denies  pri- 
ority to  Hens  obtained  by  filing  transcripts 
of  Justices'  Judgments  with  the  clerk  of  the 
court  during  vacation  over  Judgments  ren- 
dered at  the  next-ensuing  term.  Bev.  St 
I  6378;  Babbett  v.  Morgan.  SI  Ohio  St  273. 
A  like  principle  Is  also  adopted  In  that  provi- 
sion of  the  statute  which  makes  Jndgmente 
recovered  at  the  same  term  of  the  court 
equal  aa  Uens  on  the  debtor's  real  estate  sit- 
uated In  the  county  where  the  Judgment  Is 
rendered. 

The  race  between  creditors  generally  be- 
gins with  the  apparent  or  actual  Insolvency 
of  the  debtor;  and,  when  several  Judgmente 
are  procured  at  tlie  same  term  of  the  court 
followed  by  executions,  the  Insolvency  of  the 
debtor  Is  usually  obvious  or  rapidly  ap- 
proaching, and  In  sucb  case  eqn^lty  among 
creditors  of  equal  merit  works  no  Injustice. 
But  whatever  may  have  been  the  reason  for 
the  adoption  of  the  statutory  provision  under 
consideration,  the  courts  are  not  at  liberty  to 
disregard  it;  and,  when  ai^lled  to  the  case 
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In  hand,  it  requires  a  distribution  of  the  fund 
involTed  different  from  that  ordered  by  the 
judgment  below.  That  distribution  should  be 
as  follows:  Af^  the  payment  of  the  costs 
of  the  action  In  the  courts  below,  and  the 
costs  of  the  sale,  as  ascertained  by  the  chrcuit 
court,  there  should  first  be  set  aside,  out  of 
the  fimd,  the  amotuit  of  the  two  executions 
Issued  on  the  Judgments  recovered  by  the 
Cardlngton  Bank  In  the  Ashland  county  com- 
mon pleas  on  the  20th  day  of  September, 
1893;  those  executions  being  the  first  levied, 
and  superior  In  right  to  the  executions  issued 
from  Franklin  county  and  levied  the  next 
day.  Kext,  there  should  be  deducted  from  the 
remainder  of  the  fund  the  amoimt  of  the  exe- 
cutions Issued  on  the  judgments  recovered  by 
the  bouk  and  Sperry  &  Wormstaff  In  the 
Franklin  county  common  pleas  on  the  21st 
day  of  September,  1893;  they  being  superior 
In  right  to  the  executions  sued  out  on  the 
judgments  rendered  on  the  following  day  In 
the  Ashland  county  common  pleas  In  favor  of 
the  plaintiffs  in  error.  This  amount  sltonld 
be  set  aside  for  dlstributiuu  as  hereafter  di- 
rected. The  balance  of  the  fund  then  re- 
maining being  Insufficient  to  satisfy  the  exe- 
cutions of  the  plaintiffs  in  ertor.  Issued  on 
their  Judgments  recovered  in  the  Ashland 
county  common  pleas,  which  are  next  In  or- 
der of  priority,  must  be  added  to  the  amoimt 
set  aside  for  the  two  Ashland  county  execu- 
tions of  the  bank,  and  the  aggregate  amount 
they  produce  applied  towards  the  satisfaction 
of  all  these  Ashland  count?  executions,  in 
proportion  to  their  respective  amounts;  and 
the  amounts  set  aside  for  the  Franklin  coun- 
ty executions  of  the  bank  and  Sperry  & 
Wormstafl  must  be  distributed  In  iilce  profKjr- 
tlons  among  all  the  necutlons  that  were 
sued  out  on  judgments  rendered  at  the  same 
term  of  the  court  of  common  pleas  of  that 
county,  and  levied  during  that  term.  This 
distribution  Is  In  accordance  with  the  rule 
laid  down  In  Babbett  r.  Morgan,  supra,  and 
with  a  recent  decision  of  this  court  in  the 
unreported  case  of  Carriage  Co.  v.  Ford,  from 
Licking  county.  The  judgment  of  the  circuit 
court  must,  therefore,  be  reversed,  and  judg- 
ment rendered  for  the  plaintiffs  In  error,  in 
accordance  with  this  opinion.  Judgment  ac- 
cordingly. 


a«7  Mass.  283) 

COMMONWEALTH  v.  BILLINGS. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  Jan.  8,  1897.) 

RecBivmo  Stolex  Fropertt  —  Harmless  Errob 
— Evidence — Proop  of  Ownshship— Joist 
IxniCTiiiENT — Conviction. 

1.  Where  defendant  is  convicted  on  a  few  of 
many  conuts  in  an  indictmeut,  errors  in  the  ad- 
misdon  of  evidence  on  counts  on  which  defend- 
ant was  acquitted  were  without  prejudice,  and 
are  not  gronnda  for  a  new  trial. 

2.  On  a  trial  lor  receivmg  stolen  property, 
where,  defendant  has  said  that  he  obtained  the 
goods  from  L.,  a  policeman,  who  would  never 
tell  him  where  he  (tot  the  RoodH.  further  than 
that  lie  "stood  in  with  clerks,"  and  who  gave 


them  to  him  for  catrying  certain  packages  to 
L.'8  house,  it  may  be  shown  that  there  was  a 
search  of  L.*s  house,  and  the  dlscov^  of  a 
large  amonnt  of  iM*operty  there,  such  as  is  not 
ordinarily  found  In  a  dwelling  house,  and  a  com- 
parison of  articles  there  found  with  others  found 
in  defendant's  house,  as  tending  to  eatabiish  that 
defendant  was  receiving  property,  beheving  it  to 
have  t>een  stolen. 

3.  Where  a  trial  tor  receiving  attrfen  prc^rtj 
proceeds  against  one  on  a  joint  indictment,  he 
may  he  Convicted  of  the  whole  or  any  part  of 
the  offense. 

4.  It  is  essential  to  a  convictioo  of  the  offensn 
of  receiving  stolen  property  that  tiie  ownersliip 
of  the  property  shall  oe  i»oved  as  alleged  ta 
the  indictment 

5.  On  a  trial  tor  receiving  stolen  property,  the 
mere  fact  that  the  articles  in  question  are  simi- 
lar in  each  case  to  the  property  kept  for  sale 
by  the  person  alleged  in  the  indictment  to  be 
the  owner  is  not,  witiiont  )dentificatiini  or  other 
corroborating  circumstances,  snffident  to  estab- 
lish the  ownership  as  alleged. 

Exertions  from  supoloc  conrt,  Snffcdk 
county;  Albert  Mason,  Chief  Juatice. 

George  H.  Billings  was  convicted  of  recelT- 
Ing  stolen  pn^>ert7,  knowing  it  to  have  been 
stolen,  and  brings  exceptions.  In  part  sus- 
tained, and  in  part  orermled. 

M.  J.  Sughrue,  First  Asst.  DIst  Atty.,  for 
the  Commonwealth.  MelTin  O.  Adams,  for 
defendant 

KNOWLTON,  J.  The  defendant  was  con- 
victed only  on  the  eighth,  sixteenth,  and  twen- 
ty-fourth counts  of  the  Indictment;  and»  if 
there  were  any  errors  In  the  admisaion  of 
evidence  affecting  only  counts  upon  which  he 
was  acquitted,  they  did  him  no  harm,  and 
cannot  now  be  availed  of  as  grounds  tor  a 
new  trial.  Com.  v.  Meserve,  154  Mass.  64. 
27  N.  E.  997. 

The  first  exception  relates  to  the  admission 
of  evidence.  The  search  of  Leamed's  bouse, 
and  the  discovery  of  a  large  amount  of  prt^ 
erty  there  such  as  Is  not  ordinarily  found  in 
dwelling  houses,  and  the  comparison  of  arti- 
cles there  found  with  other  articles  found  In 
the  defendant's  bouse,  are  facts  competent 
to  be  put  In  evidence  against  the  defendant. 
In  connection  with  other  evidence  in  the  case. 
There  was  testimony  that  the  defendant  said 
of  goods  found  In  his  possession,  "that  he  ob- 
tained them  from  Learned,  and  helped  him 
take  care  of  them  In  the  etarehouse  of  his  em- 
ployers, on  Fulton  Place;  that  Learned  would 
never  tell  him  where  he  got  them,  except  that 
he  stood  In  with  clerks,  and  that  Learned 
would  never  tell  him  what  clerks  be  stood  in 
with;  that  he  said  the  goods  found  at  his 
^ouse  were  goods  given  him  by  Learned  for 
carrying  goods  to  Learned's  house  from  time 
to  time  In  packages,  the  size  of  which  was 
perhaps  a  foot  and  a  half  long."  It  also  ap- 
peared that  Learned  was  a  police  (^cer  at- 
tached to  a  police  station  In  that  part  of  Bos- 
ton where  the7  were;  that  the  defendant 
was  frequently  in  his  company  on  the  street, 
evenings,  and  on  one  occasion,  at  a  little  after 
midnight,  was  found  on  the  street,  pushing 
a  hand  cart  on  which  was  a  part  of  the  prop- 
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erty  described  In  the  Indictment;  tbat,  when 
the  defendant  was  discovered  on  this  occa- 
Blon  by  a  police  offlcer.  Learned  quickly  ap- 
peared, coming  from  behind  the  defendant, 
and,  while  Learned  and  the  other  offlcer  were 
examining  the  property  on  the  hand  cart, 
Learned  said  to  the  other  offlcer,  "Your  man 
is  gone";  and  that  the  defendant  then  ran 
away,  and  Learned  pursued  him  in  one  di- 
rection, and  the  other  offlcer  In  another. 
These  circumstances,  all  occurring  at  about 
the  same  time,  were  evidence  tliat  there  was 
a  guilty  arrangement  between  the  defendant 
and  Learned  to  steal  property  fnHU  shoiws  in 
that  vicinity,  or  to  receive  property  known 
by  them  to  have  been  stolen  by  others.  At 
least,  it  was  evidence  that  the  defendant 
was  receiving  from  Learned  stolen  property, 
believing  it  to  have  been  stolen,  which  is  all 
that  the  law  requires  to  constitute  the-  crime 
of  which  he  was  convicted.  Com.  v.  Leon- 
ard, 140  Mass.  473,  4  N.  E.  96. 

The  request  to  rule  that  the  flMlng  of  large 
quantities  of  goods  In  Leamed's  possession 
could  not  be  considered  against  the  defendant 
"unless  and  until  it  was  affirmatively  shown 
that  he  participated  with  Learned,  at  nmie 
time  or  place,  having  guilty  Icnowledge  and 
Intent,  either  In  the  act  of  larceny,  or  of 
receiving  such  goods,"  was  rightly  refused. 
That  was  equivalent  to  a  request  to  rule,  ot 
each  circumstance  In  the  case,  tbat  it  could 
not  be  considered  unless  the  case  was  made 
out  without  It  The  finding  of  these  goods 
was  a  circumstance  proper  to  be  considered 
la  connecthm'  with  the  defendant's  admissions 
in  regard  to  bis  dealings  with  Learned,  and 
with  the  other  facts  ot  the  case.  So,  too,  the 
judge  refused  to  rule  that,  because  the  de- 
fendant was  indicted  Jointly  with  Learned, 
he  could  not  be  convicted,  If  he  was  guilty  as 
to  a  part  of  the  property  described  in  the 
count,  and  Learned  was  guilty  as  to  another 
part.  Where  the  trial  proceeds  against  one 
upon  such  an  indictment,  he  may  be  convict- 
ed of  the  whole  or  of  any  part  of  the  offense 
cliarged.  Com.  v.  Cook,  12  Allen,  642;  Com. 
T.  Brown,  12  Gray,  135;  Com.  v.  Miller,  150 
Mass.  6d.  22  N.  E.  434. 

The  defendant  asked  a  ruling,  as  to  each 
count  of  the  indictment,  that  there  was  not 
sufficient  evidence  to  warrant  a  verdict  of 
guilty.  In  regard  to  two  of  the  counts  on 
which  the  conviction  was  had,  we  think  the 
ruling  should  have  been  given.  It  was  nec- 
essaiy  to  prove  the  ownership  of  the  property 
received  as  charged  In  the  Indictment.  There 
was  sufficient  evidence  In  the  testimony  of 
Mllliken  to  justify,  if  not  to  require,  such  a 
finding  In  regard  to  the  biggins  and  the  tea- 
pots described  in  the  eighth  count  of  the  in- 
dictment; but,  In  regard  to  the  others.  It  is 
expressly  stated  in  the  bill  of  exceptions  that 
there  was  no  evidence  of  the  breaking  or  the 
entering  of  ih&  shop  of  any  of  the  persons 
named  as  owners  In  the  different  counts  of 
the  indictment  at  any  time,  or  of  the  loss  by 
them  of  the  property  described  in  the  indict- 


ment, or  of  any  similar  ptoperty.  Nor  was 
there  any  identification  of  any  ot  the  articles 
in  question  by  any  one,  except  to  the  extent 
that  they  were  similar  in  each  case  to  the 
property  kept  for  sale  by  the  person  alleged 
to  be  the  owner.  This  last  fact,  without  cor- 
roborating circumstances  beyond  those  which 
appear  In  the  case,  was  not  enough  to  war- 
rant a  jury  in  finding  the  allegation  of  prop- 
erty in  the  Indictment  to  be  proved;  and  it  Is 
therefore  necessary  to  sustain  the  exceptions, 
and  set  aside  the  verdict,  on  the  sixteenth 
and  twenty-fourth  counts.  Exceptions  sus- 
tained as  to  the  sixteenth  and  twenty-fourth 
counted  and  overruled  aa  to  the  eighth  count 


(167  Mass.  383) 
CHASE  V.  MAINE  CENT.  B.  B. 

Supreme  Judicial  Court  of  Masiachuaetti. 
Suffolk.    Jan.  9^  U97.} 

Railroads— Ikjcrt  at  Crossiko — Cohtbibutort 
Neoliobnob. 

The  burden  rests  on  a  plaintiff,  suing  for 
injuries  received  by  a  person  struck  by  a  train 
at  a  railroad  grade  crossing,  to  show  freedom 
from  contributory  ne^ligeDce;  and  evidence  tbat 
the  person  injured  drove  a  horse  on  the  cross- 
ing at  a  trot,  without  stopping  to  look  or  listen, 
it  not  being  shown  that  be  could  not  have  seen 
or  heard  the  approaching  train  had  he  done  so, 
is  insuflident. 

Beport  from  superior  court  Suffolk  conn^; 
Frauds  A.  Gaskill,  Judge. 

Action  of  twt  by  Joslah  G.  Chase,  executor, 
against  the  Maine  Central  Railroad,  to  recov- 
er for  the  death  of  [^intlff's  testotor.  A 
verdict  for  defendant  was  directed,  and  the 
case  reported.    Judgment  on  the  verdict 

Bobert  M.  Mwse  and  J.  W.  Spauldlng,  tor 
plaintiff.  Strout  &  Coolidge  and  Henry  N. 
Rice,  for  defendant 

LATHROP,  J.  This  l9  an  actltm  of  tort,  at 
common  law,  tot  Injuries  sustained  by  the 
plaintiff's  Intestate,  by  reason  of  fbe  wagon 
In  which  he  was  driving  coming  Into  collision 
with  a  train  of  cars  of  the  defendant  at  a 
place  In  RIchnKmd,  in  the  state  of  Maine, 
whm  a  highway  crossed  the  single-track  road 
of  the  defendant  at  grade.  The  accident 
happened  In  the  afternoon  ot  August  17, 
18S7,  and  the  trial  took  place  In  the  superior 
court  In  January,  1896.  The  presiding  judge, 
at  the  close  of  the  plaintiff's  evidence,  ruled 
that  the  plaintiff  had  offered  no  testimony 
which  would  authorize  the  Jury  in  finding 
that  the  Intestate  was  In  the  exercise  of  such 
due  care  as  is  required  by  taw  to  enable  the 
plaintiff  to  recover.  The  report  set  forth 
sufficient  acts  of  negligence  on  the  port  of 
the  defendant  in  running  Its  train  at  a  higher 
rate  of  speed  than  is  allowed  by  law  where  a 
flagman  or  a  gate  is  not  maintained  at  a 
crossing  at  grade,  and  in  not  ringing  a  bell 
and  sounding  a  whistle.  On  the  question  of 
due  care  on  the  part  of  the  intestate,  there 
was  evidence  tending  to  show  the  following 
facts:  On  the  day  of  the  accident  the  Intes- 
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tate  driTing  a  bone  In  an  open  Concord 
wagon,  at  a  moderate  trot,  from  Pleasant 
Btreet,  throiwh  Sonth  street,  westerly  towards 
and  across  the  laUroad.  With  him  In  the 
wagon  was  a  bor,  named  Haley,  who  was 
then  six  years  and  eight  numths  old,  and  who 
was  the  only  witness  produced  who  was  pres- 
ent at  the  time  of  the  accident.  Reasant 
street  appears  from  a  plan  produced  at  the 
trial  to  be  about  420  feet  from*  the  crossing 
on  South  street,  where  the  accident  occurred. 
As  the  Intestate  approached  the  track,  he  did 
not  stop  or  slacken  speed;  but,  when  he  got 
to  the  railroad,  the  horse  started  up,  and  at- 
tempted to  cross  the  track  In  front  o£  the 
train,  which  was  approaching  from  the  nwth. 
Then  the  Intestate  attempted  to  pull  up  the 
reins,  whl(A  had  been  loose,— that  Is,  not 
pulled  up  tight,— but  did  not  stop  the  borsb 
The  train  gtnxk  the  wagon,  and  the  Intestate 
and  the  boy  w^  thrown  violently  therefrom, 
and  the  intestate  died  from  his  injuries  17 
d^B  afterwards.  There  was  also  evidence 
that  when  near  the  house  of  one  Scott,  whid 
is  about  50  feet  from  the  crossing,  the  intes- 
tate pulled  out  his  watch,  and  lodkeA  at  It; 
that  the  train  which  struck  the  wagon  was 
known  as  the  "Flyhig  Yankee,"  and  It  passed 
through  the  town  once  a  day,  going  south; 
that  the  time  It  was  due  was  well  known, 
approxlmat^y;  that  cm  the  day  of  the  acci- 
dent It  was  late,  one  witness  testifying  It  waa 
19  minutes  late;  and  that  the  train  was  mak- 
ing no  man  noise  than  usual,  and  was  accom- 
panied by  a  great  cloud  of  dust  There  was 
also  evidence  that  this  train.  In  summer,  waa 
as  likely  to  be  late  as  on  time.  South  street, 
from  Pleasant  street  to  the  cro^ng,  was  a 
level,  smooth  toad.  There  was  evidence  that 
the  railroad,  before  reaching  the  crosMng, 
passed  through  a  cut,  the  highest  point  of 
which  was  7  feet,  200  feet  from  tiie  crossing. 
Tta»e  were  also  some  fences,  to  4  feet 
high,  and  a  building  and  barn,  and  some  fruit 
trees,  all  of  which,  It  Is  contended,  interfered 
with  the  view  of  the  approachli^  train.  It 
Is  obvious,  however,  that  a  man  on  the  seat  of 
an  open  Ooneord  wagon  would  not  have  his 
view  interfered  with  by  the  fences,  or  by  the 
fact  that  the  cars  passed  through  the  cut 
The  building  and  bam  were  on  the  comer  of 
Pleasant  street  and  South  street,  and  could 
not  have  lnterfa«d  with  the  Intestate's  Hue  of 
vision  except  for  a  few  moments,  after  tui'n- 
Ing  Into  South  Btreet.  If  the  fruit  trees  were 
high  enough  to  oibatruct  the  view  of  the  In- 
testate, it  appears  from  the  plans  and  plioto- 
graphs  that,  during  neariy  all  the  time  he  was 
on  South  street,  these  trees  would  not  Inter- 
fere with  his  seeing  the  train  for  a  distance 
of,  at  least,  200  feet  from  the  crossing  until 
It  arrived  there. 

The  principal  argument  fbr  the  plaintiff  la 
based  upon  the  thec^  that  the  evidence  shows 
that  the  railroad  was  visible  but  from  two 
places  on  South  street  between  Pleasant 
street  and  the  crossing,  namely,  at  a  point  50 
f££t  from  the  crossing,  and  from  one  further 


towards  Pleasant  street  Uie  exact  position 
of  which  Is  not  dearly  defined;  and  that, 
when  the  intestate  arrived  at  the  last  point, 
the  train  had  not '  reached  the  point  mi 
the  railroad  visible  from  there,  and  at  ."lO 
feet  from  the  crossing  it  was  too  late  to  do 
aiQrtUng.  So  far  as  the  testimony  goes,  we 
do  not  think  that  it  supports  the  plaintiff's 
contention.  It  nowhere  appears  In  the  testi- 
mony that  the  railroad  was  visible  from  South 
street  only  from  these  two  pohits.  The  re- 
port states  as  to  the  testimony  of  one  Band- 
lette  as  follows:  "The  witness  testified  as  to 
one  particular  spot,  which  was  fifty  feet  from 
the  track,  at  which  be  could  see,  by  dose 
lot^ng,  the  smokestack  and  the  roof  of  the 
cars.  The  position  of  the  train  when  seen 
from  this  spot  was  placed  by  the  witness,  sue- 
craalvely,  *a  little  south  ot  the  Spruce  street 
crossing,  near  the  whistling  post,*  which  was 
five  hundred  and  fifty  feet  from  the  South 
street  crossing,  and  finally  at  a  point  marked 
on  the  plan  two  hundred  and  sevwty-three 
feet  from  the  crossdng."  It  does  not  appear 
from  the  report  whether  tills  witness  was  on 
the  ground  when  he  made  his  observation,  or 
seated  on  a  wagon.  The  only  otber  teatlmouy 
comes  from  one  Small,  who,  before  the  time 
of  the  accident,  had  riddai  thro^h  the  cut 
CD  locomotive  engines.  He  testified  tluit  the 
South  street  crosMng  was  visible  from  the  cab 
of  the  engine,  when  the  engine  was  about  op- 
posite the  whistling  post,  and  distant  five 
hundred  and  fifty  feet  from  the  crossing.  On 
cross-examination,'  he  testified  that,  when  rid- 
ing on  the  engine,  he  could  see  the  crossing, 
and  wltUn  a  radlia  of  100  feet  from  the  cen- 
ter of  the  crossing.  He  was  thea  asked, 
"Gould  you  see  tiie  people  here7'  and  an- 
swered, "I  never  took  any  notice."  Tbls 
question  was  then  put,  'Tou  never  noticed 
whether  yon  could  or  could  not?"  His  an- 
swer was:  *1  can  see  all  round  here  In  the 
radius,  you  know.  I,  of  course,  never  looked 
right  over  ther&"  The  report  states  that,  at 
the  last, sentence,  the  witness  pointed  farther 
to  the  east  on  South  street  than  the  radius 
of  100  feet  from  the  center  of  the  crosshig. 
From  the  testimony  of  these  witnesses  the 
Jury  would  not  be  warranted  in  finding  that 
a  person  driving  on  South  street  could  not 
see  an  approaching  train  except  from  two 
points;  and,  as  we  have  already  seen,  the 
plans  and  photographs  show  an  entlrdy  dif- 
ferent state  of  tilings. 

The  plaiutlfF  ftirthcr  contends  that  the  fact 
that  the  Intestate  pulled  out  his  watch,  and 
looked  at  it,  when  he  was  50  feet  from  the 
crossing,  would  warrant  the  jury  In  finding 
that  the  regular  time  of  the  pas^ng  of  the 
tnUn  was  known  to  the  Intestate;  that  he 
looked  to  see  If  this  time  had  passed;  and 
that,  when  he  found  tbat  It  was  18  mhintes 
after  the  time,  he  had  a  right  to  oKame  that 
It  had  passed.  But  bis  puri>ose  In  looking  at 
his  watch  was  purely  a  matter  of  conjecture. 
There  Is  nothing  to  show  that  it  was  accom- 
panied by  any  act  or  word  Indicating  what 
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biB  purpose  was.  The  case  presented,  tben, 
Is  of  a  man  approaching  a  railroad  crossing 
at  grade,  driving  with  hia  reins  loose,  at  a 
moderate  trot,  witbont  stopping  or  sleeken- 
ing speed,  not  looking  or  listening  for  an  ap- 
proaching train,  and  not  thinking,  apparently, 
anything  about  It,  until,  as  he  got  to  the  rail- 
road, the  horse  starts  np,  and  attempts  to 
cross  the  track,  and  the  driver  makes  an  effort 
to  stop  the  horse,  when  It  Is  too  late.  If  this 
case  bad  been  tried  In  Maine,  there  can  be  no 
doubt  that  the  plaintiff  would  not  have  been 
entitled  to  recover.  It  Is  well  settled  In  that 
state  that,  where  a  collision  occurs  between  a 
traveler  upoa  the  blgbway^  and  a  train  of  cars, 
It  is  prima  fade  evidence  of  negligence  oo  the 
part  of  the  traveler;  that  a  person  approach- 
ing a  railroad  crossing  at  grade  must  look  and 
listen  before  passing  over;  and  that,  if  his 
view  Is  obstructed,  he  most  stop  and  listen 
careftilly.  Grows  v.  Rnilroad  Co..  67  Me.  100; 
State  V.  Railroad  Co.,  70  Me.  357;  Lesan  v. 
Railroad  Co.,  77  Me.  85;  Chase  v.  Railroad 
Co..  78  Me.  353,  5  AU.  771;  State  v.  RallPond 
Co.,  80  Me.  430,  15  Atl.  36;  Smith  v.  Railroad 
Co..  87  M&  330,  32  Atl.  967.  We  have  no  oc- 
casion to  consider  whether,  as  the  cause  of 
action  accrued  In  Maine,  the  roles  of  taw 
adopted  by  the  highest  court  of  that  state 
should  govern  ns  in  determining  this  case  (see 
Walsh  V.  Ralh-oad  Co.,  100  Mass.  671.  36  N. 
B.  584);  for  we  are  of  opinion  that,  on  tbe  evi- 
dence in  this  case,  the  ruling  of  the  court  be< 
low  was  right,  according  to  our  own  decl^ons. 
The  general  role  tn  this  commonwealth,  nn- 
doutrtedly,  Is  that,  as  a  railroad  crossing  Is  a 
dangerous  place,  a  traveler  on  the  highway 
is  bound  to  make  a  reasonable  use  of  his  sense 
of  sight  as  well  as  of  hearing.  In  order  to  as- 
certain whether  he  will  expose  himself  to 
danger;  that  If  he  faUs  so  to  use  Ms  senses, 
without  reasonable  excase,  he  falls  to  use 
reasonable  core;  and  that  the  burden  is  on  the 
plaintiff  to  show  such  care,  even  though  the 
defendant  Is  in  fault.  Butterfleld  v.  Rail- 
road, 10  Allen,  532;  Allyn  v.  Railroad,  105 
Mass.  77;  Wright  v.  Railroad,  129  Mass.  440; 
Tully  V.  Railroad,  134  Mass.  490;  Wheel- 
wright V.  Railroad,  135  Mass.  225;  Allerton 
V.  Railroad  Co.,  146  Mass.  241,  15  N.  E.  621; 
Fletcher  v.  Railroad  Co..  149  Mass.  127,  21 
N.  E.  302;  Donnelly  v.  Railroad,  151  Mass. 
210,  24  N.  E.  38;  DebWns  v.  Railroad  Co., 
164  Mass.  402,  28  N.  B.  274;  Tyler  v.  Railroad 
Co.,  157  Mass.  336,  32  N.  E.  227.  So,  too,  it 
may  be  said  to  be  a  general  although  not  a 
nnlversal  rule  that.  If  there  Is  anything  to  ob- 
struct the  view  of  a  traveler  on  the  highway 
at  .  a  crossing  at  grade.  It  is  his  duty  to  stop 
until  be  can  ascertiUn  whether  he  can  cross 
with  safety.  Fletcher  v.  Railroad  Co.,  nbl  su- 
pra, and  cases  cited;  Debbins  v.  Railroad  Co., 
ttbl  supra.  See  Hubbard  v.  Railroad  Co.,  162 
Mass.  132,  38  N.  B.  366.  The  case  at  bar  is 
distinguishable  from  Clark  v.  Railroad  Co., 
164  Mass.  434,  41  N.  E.  666,  and  from  Oonaty 
r.  BaUroed  Go^  164  Mass.  672,  42  N.  E.  103, 
In  each  of  which  cases  an  Invitation  was  given 
46  N.B.--<!8 


to  cross,— In  the  former  case  hy  waving  a 
flag,  and  In  the  latter  by  raising  the  gates. 
Judgment  on  the  verffiet 

(167  Haas.  414) 
COOK  V.  COLEMAN  et  al. 

(Supreme  Judicial  Court  of  Mnssachnsetts. 
Essex.   Jan.  11, 1897.) 

Oarmishhent— Ik  noRs  Eu  B  n  t — Liability  of 
Oahkisbees. 
A  garnishee  Is  not  entitled  to  rely  on  the 
indorsement  on  the  back  of  a  writ  of  f;iirDish- 
ment  for  Infotrantion  as  to  the  defendants 
fipainst  whom  the  writ  ran,  bo  as  to  ezcimc  him 
for  paying  out  money  of  a  defendant  included  in 
the  writ,  but  whose  name  was  not  Induded  in 
the  indorsement,  the  IndorBement  being  do  part 
of  the  writ. 

Appeal  from  superior  court,  SufColk  county. 

Action  by  Herbert  F.  Cook  against  Eugene 
B.  Coleman  and  another.  In  which  the  Han- 
cock National  Bonk  was  summoned  as  gar- 
nishee. From  an  order  charging  garnishee, 
it  appeals.  Affirmed. 

H.  J.  Jaqulth  and  W.  R.  BIgelow,  for 
pel^nt.   Thomas  Savage  for  appellee  Cook. 

MORTON,  J.  The  writ  was  duly  served 
upon  the  bonk,  through  Its  president,  who, 
also,  as  we  Infer,  had  charge  of  Its  business. 
In  the  body  of  the  writ  the  defendants  were 
described  as  co-partners  under  the  name  of 
the  Boston  Building-Material  Company. 
There  was  then  on  deposit  tn  the  bank,  to 
the  credit  of  the  defendants,  under  that 
name,  the  sum  of  $105.63.  This  was  attach- 
ed by  the  writ.  Afterwards  a  part  of  it  was 
paid  out  on  check  drawn  by  tbe  defendants. 
The  excuse  given  for  this  Is  that  the  presi- 
dent did  not  examine  the  body  of  the  writ, 
but  relied  on  the  manner  In  which  it  was 
entitled  on  the  back,  from  which  there  ap- 
peared to  be  but  one  defendant.  But  he 
was  not  Justified  In  relying  on  what  appear- 
ed on  the  back  of  the  writ.  That  constituted 
no  part  of  the  writ  Itself.  He  should  have 
examined  the  body  of  the  writ.  In  order  to 
determine  the  parties  against  whom  it  ran. 
His  neglect  to  do  so  was  that  of  tbe  bank, 
and  the  payments  which  were  made  by  It, 
through  its  officers  or  servants,  subsequent 
to  the  attachment,  were  made  by  It  In  Its 
own  wrong.  Order  of  the  superior  court  af- 
firmed, 

(U7  Uaan.  397) 

HALE  et  al.  vl  HOBSON  et  al. 

(Supreme  Judicial  Court  of  Mnsaachnsetts. 
Essex.  Jan.  11,  1807.) 

WIU.S— CossTRUcTiox— CoxTtKoeiTT  Rkmaindbiib. 

Testator  directed  that  the  residue  of  his 
estate  should  remain  iu  the  control  of  his  exec- 
utors and  their  Buccesaors  until  the  decease  of 
the  last  survivoi  of  the  life  annuitants,  and  that 
then  the  said  resliltie,  witb  all  accumnlnted  in- 
terest, should  be  equally  divided  among  hia 
grandchildren  so  distributed,  and  to  their  heira, 
executors,  etc.,  forever.  Held,  that  the  grand- 
children took  a  contingent  remainder  In  such 
residue 
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Case  reserved  from  supreme  Judicial  court, 
ERsex  county;  John  Lathrop,  Judge. 

Petition  by  one  Hale  and  others  against 
one  Hobson  and  others  for  a  partial  distribu- 
tion of  the  residuary  estate  of  Ezeklal  J.  M. 
Hale,  deceased.  Dismissed. 

Robert  M.  Morse  and  William  M.  Blcb- 
ardson,  for  complainanta.  Charles  K.  Cobb, 
for  executors  and  trustees. 

MORTON,  J.  This  la  a  petition  by  fire  of 
the  Beren  residuary  legatees  under  the  will 
of  Ezeklal  J.  M.  Hale  for  a  partial  distribu- 
tion of  the  residuary  estate.  Of  the  other 
two,  one  consents  to  a  distrlbntton,  and  the 
other  does  not  object  It  Is  agreed  that  the 
debts  have  all  been  paid,  and  also  all  of 
the  legacies,  so  far  as  they  have  become 
due  and  payable.  The  necutors  and  trus- 
tees and  certain  of  the  life  annuitants  ob- 
ject to  a  distribution.  The,  residuary  clause 
is  as  follows:  "As  to  the*  residue  and  re- 
mainder of  all  my  estate,  both  real  and  per- 
sonal, not  herein  otherwise  disposed  of,  it 
Is  my  will  that  the  same  be  and  remain 
In  the  care  and  control  of  my  said  ex- 
ecutrix and  executors  and  trustees,  and  their 
successors,  well  and  safely  Invested,  until 
the  decease  of  the  last  survivor  of  the  life 
annuitants  named  In  my  foregohig  will,  and 
that  then  the  said  residue  and  remainder, 
with  all  the  accumulated  interest  thereof, 
shall  be  equally  divided  amongst  my  grand- 
children per  stirpes,  to  hold  to  such  grand- 
children so  distributed,  and  to  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  forever." 

The  first  question  Is  wheth^  the  Interest 
which  the  grandchildren  take  is  a  vested 
or  contingent  one.  If  It  Is  vested,  then  the 
further  question  will  remain  whether  this 
court  has  power  to  order  the  distribution 
prayed  for,  and.  If  it  has,  whether  It  should 
do  so.  If  It  Is  contingent,  then  It  Is  mani- 
fest that  this  petition  cannot  be  maintained. 
The  grandchildren  may  not  become  entitled 
to  what  they  now  seek  to  have  distributed. 
This  will  has  been  before  this  court  twice, 
—In  Hale  v.  Hale,  137  Mass.  168,  and  Ward- 
weU  V.  Hale,  161  Mass.  396,  37  N.  E.  193. 
In  neither  of  those  cases,  however,  was  the 
question  presented  which  has  now  arisen. 
It  has  also  been  before  the  courts  of  New 
Yorlc  and  Illinois.  Hobson  v.  Hale,  95  N.  T. 
588;  Hale  v.  Hale,  125  HI.  399,  17  N.  B.  470; 
Id.,  146  IIL  227,  33  N.  B.  858.  In  the  case 
in  New  Tork  the  precise  question  arose 
which  now  comes  before  us,  and  It  was  held 
that  the  interest  was  contingent;  the  result 
being  that  the  residuary  clause  was  declared 
void  so  far  aa  It  related  to  certain  real  estate 
situated  In  that  state,  and  the  grandchildren 
took  as  heirs  at  law,  liecause,  in  that  view 
of  the  case,  the  power  of  alienation  was  sus- 
pended beyond  the  period  .fixed  by  statute 
in  that  state.  That  decision  Is  not  binding 
upon  us,  and  It  may  be  that  the  law  as 
to  what  constitutes  vested  and  conttngent 


interests  Is  different  In  that  state,  by  rea- 
son of  the  statute,  from  what  It  is  In  this 
state.  Moore  v.  Llttel,  41  N.  T.  66;  Hen- 
nessy  v.  Patterson,  85  N.  Y.  91;  Gray,  Perp. 
S§  107,  ICS;  4  Kent,  Comm.  (12th  Ed.)  203, 
note  1.  Bnt  It  would  be  unfortunate  If  the 
clause  should  receive  opposite  constructions 
here  and  there,  though  that  consideration 
would  not  Justify  a  conclusion  at  variance 
with  the  principles  that  have  been  hereto- 
fore established  In  this  state.  We  think, 
however,  that  the  decision  by  the  New  York 
court  of  appeals  was  correct  according  to 
the  rules  of  the  common  law>  and  that  the 
Interest  created  by  the  residuary  clause 
must  be  regarded  as  a  contingent,  and  not 
as  a  vested,  one  The  reasons  which  have  led 
us  to  this  result  are  as  follows:  In  the  first 
place,  what  Is  to  be  distributed  among  the 
grandchildren  will  consist,  uot  only  of  the 
residue,  and  of  the  legacies  that  may  fall 
In,  but  also  of  the  accumulated  Interest 
Plainly,  this  last  could  not  rest  at  the  testa- 
tor's death;  and  that  tends  to  show  that  the 
vesting  of  the  whole  was  postponed  till  the 
arrival  of  the  event  on  which  the  distribu- 
tion Is  made  to  depend.  HaU  v.  Hall.  123 
Mass.  120,  124.  In  the  next  place,  the 
scheme  of  the  will  intends,  we  think,  a  con- 
tingent Interest  The  testator  provides  for 
his  widow  and  children  and  grandchildren, 
and  gives  various  legacies  and  life  annuities, 
and  then,  contemplating  that  a  portion  of 
his  estate  remains  undisposed  of,  and  look- 
ing forward  to  the  time  when  the  last  life 
annuity  shall  have  ceased,  and  the  residue 
be  free  for  distribution,  he  directs  his  trus- 
tees then  to  divide  the  residue  and  remain- 
der, with  Its  accumulated  Interest  equally 
among  his  grandchildren.  What  grandchil- 
dren? It  seems  to  us  more  reasonable  to 
snp^se  that'  a  class  consisting  of  his  sur- 
viving grandchildren  wa£  meant  than  that 
the  grandchildren  living  at  his  death  were 
Intended.  It  Is  true  that  there  are  no  words 
of  survivorship,  but  It  is  as  If  the  testator 
took  his  stand  at  the  time  of  the  death  of  the 
last  life  annuitant  aud  said,  "I  direct  the  re- 
mainder and  its  accumulations  to  be  divided 
among  my  grandchildren,"  in  which  case  no 
words  of  survlvoreblp  would  be  necessary, 
and  those  living  then  would  take.  The  fur- 
ther words,  "their  heirs,  executors,  adminis- 
trators, and  assigns,"  do  not  descrltte  or  iden- 
tify those  who  take,  but  the  quantity  of  the 
estate  which  the  legatees  take,  whoever 
they  may  be.  Thomson  v.  Ludlngton,  104 
Mass.  193.  Again,  there  are  no  words  of 
present  gift  as  there  are  In  many  of  the 
cases  in  this  state  in  which  an  Interest  has 
been  held  to  be  vested,  and  as  there  are  In 
other  clauses  of  the  will  respecting  other 
legacies,  showing  that  the  testator  knew  how 
to  use  apt  words  for  that  purpose.  The 
omission  of  words  of  present  gift  taken  in 
connection  with  the  provision  that  the  care 
and  control  of  the  residue  and  remainder 
are  to  remain  in  the  executors  and  trustees, 
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and  tbeir  sncceBSora,  and  that  the  residue 
is  unascertainable  till  the  time  for  distribu- 
tion arrlTes,  also  tends,  it  seems  to  us,  to 
show  that,  not  only  was  It  the  intention  of 
the  testator  to  postpone  possession,  but  also< 
the  acqulsltloa  of  an  absolute  interest. 

It  Is  true  that  this  construction  leaves  the 
remainder  wlhout  any  limitation  over,  if  no 
grandchild  Burrires  the  last  life  annuitant, 
and  that  the  children  of  any  grandchild 
dying  before  the  last  life  annuitant  will  not 
share  in  the  distribution.  It  Is  also  true  that 
the  law  farors  vested,  rather  than  contin- 
gent, remainders.  But  the  testator  nowhere 
manifests  an  Intention  to  provide  for  his 
great-grandchildren,  either  before  or  after 
the  death  of  the  last  life  annuitant,  and  In 
proTlding  for  his  children  and  grandchildren 
he  has  carried  his  regard  for  his  descend- 
ants as  far  as  the  law  would  have  carried 
Its  regard  for  them  If  he  liad  unintentionally 
omitted  a  diUd  from  lils  will,  and  he  well 
may  have  been  content  with  that  Pub.  St 
c.  127,  S  21.  The  mle  favoring  vested, 
rathOT  than  contingent,  remainders,  always 
yields  to  t^e  testator's  intention.  Knowlton 
T.  Sanderson,  141  Mass.  S2S,  6  N.  B.  228. 
There  are  numerous  cases  in  tills  state  in 
which  remainders  have  been  held  to  be  vest- 
ed. It  would  serve  no  useful  purpose  to  at- 
tempt to  review  them  all,  even  If  it  were 
possible  to  do  80  within  proper  limits.  In 
some  of  tb&a  it  was  plain  that  a  vested  in- 
terest was  intended.  Hill  v.  Bacon,  106 
Mass.  078;  Darling  t.  Blaniduird,  109  Mass. 
176.  In  others,  as  already  obserred,  there 
were  words  importing  a  present  gift  Pol- 
lock T.  Famham,  156  Mass.  38S,  ai  N.  E. 
298;  Ballard  v.  Ballard,  18  Pick.  41;  Shat- 
tuck  v.  Stedman,  2  Pick.  468.  In  stUl  others, 
the  devise  was  to  the  testetor's  children; 
and  the  general  mle  prevailed  that  in  such 
cases  a  vested  interest  will  be  li^  to  have 
been  intended  unless  the  contrary  lAainly 
appears.  Qlbbens  v.  Oibbens,  140  Mass.  102, 
3  N,  E.  1;  Blanchaid  v.  INanchard,  1  Allen, 
227.  In  others,  again,  the  ultimate  limita- 
tion was  in  terms  or  effect  to  the  testetor's 
heirs;  and  In  such  cases  the  mle  t»  well 
esteUlshed  that  generally  the  perscms  who 
take  are  those  who  answer  to  the  description 
at  the  testator's  death.  Whall  v.  Converse, 
146  Mass.  345,  15  M.  E.  600;  Cummings  v. 
Onmmings.  146  Mass.  601,  16  N.  B.  401. 
And  still  further,  in  others,  the  will  was 
amtilguous,  and  the  intention  doubtful,  and 
the  cases  were  determined,  In  the  main,  by 
the  application  of  the  rale  that  a  gift  will 
be  regarded,  where  it  laoperly  can  be,  as 
a  remainder  and  as  vrated,  rather  than  as 
an  executory  devise  and  as  contingent 
Marsh  t.  Hoyt,  161  Mass.  459,  87  n:  £.  454; 
Teele  v.  Hathaway,  129  Mass.  164;  Blanch- 
ard  T.  Blanchard,  supra;  Eldrtdge  t.  Eld- 
rldge,  9  Gush.  516,  519.  Most,  if  not  ail. 
of  the  cases  dted  by  the  petitioner  wiU  fall 
within  one  or  another  of  these  classes;  and 
many  of  them  are  dlstlngulBhable  in  other 


respects,  also,  from  the  case  at  bar.  The 
petitioners  rely  especially  upon  Cummings 
V.  Cummings,  146  Mass.  501,  16  N.  E.  401, 
and  White  v.  Curtis,  12  Gray,  64.  Oum- 
mings  V,  Cummings  has  already  been  re- 
ferred to  and  distinguished.  In  White  v. 
Curtis  the  remainder  was  limited  upon  a  life 
estate,  and  naturally  would  take  effect  at 
the  testator's  death.  Abbott  v.  Bradstreet,  3 
Allen,  587.  There  are  many  cases  in  this 
state  In  which  the  remainders  have  been 
held  to  be  contingent,  and  which  tend,  we 
think,  to  support  the  conclusion  to  which 
we  have  come,  though  they  are  not  in  all 
respects  precisely  like  the  present  case. 
Proctor  V.  Clark,  164  Mass.  45,  27  N.  E. 
673;  Peck  v.  Carlton,  154  Mass.  231,  28  N. 
E.  166;  Knowlton  v.  Sanderspn,  141  Mass. 
323,  6  N.  E.  228;  Denny  v.  Kettell,  135  Mass. 
136;  HaU  v.  Hall,  123  Mass.  120;  Thomson  * 
V.  Ludlngton,  104  Mass.  193;  Amory  v.  Le- 
land,  12  Allen,  281;  Hoaghton  v.  Kendall, 
7  Allen,  72;  Winslow  v.  Goodwin,  7  Mete. 
(Mass.)  363;  Bleb  v.  Waters,  22  Pick.  668; 
Olney  v.  Hull,  21  pick.  811;  Hulburt  v. 
Emerson,  16  Mass.  240. 

Taking  the  residuary  clause  la  connection 
with  the  rest  of  the  wUl,  and  looking  at  the 
will  as  a  whole.  It  seems  to  us  that  l£e  word 
"th^"  in  the  residuary  clause^  has  refer- 
ence, not  only  to  the  period  of  distributiou, 
bnt  also  to  the  persons  who  shall  take, 
though  there  is  no  doubt  that  in  some  in- 
stances it  has  been  constraed  in  the  former 
sense  only.  It  Is  not  necessary  for  us  to 
consider  how  or  by  what  title  the  execn- 
tors  and  trustees  hold  the  residue  and  re- 
mainder. The  view  which  we  have  taken 
of  the  nature  of  the  interest  created  by  the 
residuary  dause  renders  it  unnecessary  to 
consldw  the  ranaining  question,  as  to  the 
power  of  this  comt  to  order  a  partial  dis- 
tribution, and  the  propriety  of  doing  so  if 
it  has  the  power.  The  result  is  that  the  bill 
must  be  dismissed,'  and  it  is  so  ordered. 
Bill  dismissed. 

(107  Maw.  417) 

BARON  T.  FITZPATBICK  (three  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffotb.    Jan.  11,  1897.) 

Statutes— Re  PEA  1,  m  Implication. 
Pub.  St  c.  153,  S  8,  provides,  inter  alia, 
that  notice  of  exceptions  eliall  be  given  the  ad- 
verse party,  that  they  shall  be  presented  to  and 
allowed  by  the  presiding  justice,  and  that  the 
exceptions  shall  be  filed,  and  notice  given  to  the 
adverse  party,  before  the  final  adjoiimment  ot 
the  court  at  which  they  were  taken,  and  within 
three  days  after  the  verdict  opiulon,  ruling, 
direction,  or  judgment  excepted  to  was  given. 
Held,  that  the  provision  requiring  notice  to  the 
adverse  party  of  the  filing  oi  exceptions  was  not 
repealed  by  St.  1895,  c.  153,  |  1,  providiog  that 
parties  alleging  exceptions  under  Pub.  St  c. 
153,  fi  8,  shall,  in  criiaiual  cases,  file  the  same 
within  8  days,  and  In  civil  cases  within  20 
days,  after  the  verdict  etc.,  is  given. 

Exceptions  from  superior  court,  Suffolk 
county. 
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Three  separate  actloDB  by  Charles  0.  Baron 
against  John  B,  Fitzimtrick,  tried  together 
without  a  Jury.  There  was  a  finding  In 
favor  of  plaintlfT,  and  defendant  excepts. 
Exceptions  overruled. 

Frank  PanI,  for  plalnUff.  T.Henry  Pciarse, 
for  defendant. 

MORTON,  J.  Section  8,  c.  153,  Pub.  SL, 
contains  various  provisions  relating  to  excep- 
tions In  civil  and  criminal  cases.  Among 
other  -things.  It  provides  to  what  exceptions 
may  be  taken;  how  they  shall  be  procured; 
when,  and  with  whom,  they  shall  be  filed; 
that  notice  shall  be  given  to  the  adverse 
party;  and  that  they  shall  be  presented  to, 
and  allowed  by,  the  presiding  justice.  Ac^ 
cording  to  this  section,  exceptions  were  to 
be  filed,  and  notice  given  to  the  adverse  par- 
ty, before  the  final  adjournment  of  the  court 
at  which  they  were  taken,  "and  within  three 
days  after  the  verdict  •  *  *  or  after  the 
opinion,  ruling,  direction  or  judgment  ex- 
cepted to"  was  given.  Foley  v.  Talbot,  162 
Mass.  462,  39  N.  E.  40;  Purcell  v.  Steamship 
Line,  151  Mass.  158,  23  N.  E.  834;  Conway 
V.  Calhlhan.  121  Mass.  165.  St.  1895,  c.  153, 
I  1,  changes  this  by  providing  that  parties 
alleging  exceptions  uQd,er  section  8,  c.  153, 
Pub.  St.,  "shall  in  criminal  cases  file  the 
same  within  three  days  and  in  civil  cases 
within  twenty  days  after  the  verdict  in  the 
cose,  or  after  the  opinion,  ruling,  direction 
or  judgment  excepted  to  is  given."  The  de- 
fendant contends  that  this  operates  as  a  re- 
peal of  section  8,  or  at  least  of  so  much  of 
It  as  requires  notice  to  be  given  to  the  ad- 
verse party  of  the  filing  of  the  exceptions, 
and  that,  therefore,  the  ruling  of  the  presid- 
ing justice,  who  held  that  such  notice  must 
be  given,  was  wrong.  It  Is  evident,  we 
think,  that  St  1895,  c.  153,  was  not  intended 
as  a  repeal  of  section  8,  c.  153,  Pub.  St.,  and 
does  not  operate  as  such.  By  Its  very 
terms.  It  recognizes  that  section  as  continu- 
ing In  force.  So  far  as  the  statute  of  1895 
is  plainly  repugnant  to,  and  inconsistent 
with,  section  8,  It  necessarily  operates  as  a 
repeal  of  It,  but  no  further.  The  only  mat- 
ter with  which  the  later  statute  deals  is  the 
time  for  fixing  exceptions,  which  is  extend- 
ed to  20  days  in  civil  cases,  with  such  fur- 
ther time  as  may  be  allowed  by  the  court. 
This  is  repugnant  to,  and  therefore  repeals, 
so  much  of  section  8  as  provides  that  the 
exceptions  shall  be  filed  before  the  final  ad- 
journment of  the  court  at  which  they  were 
taken,  "and  within  three  days  after  ver- 
dict," etc.  The  defendant  insists  that,  if 
section  8  is  allowed  to  stand,  the  result  will 
be  that  notice  that  the  exceptions  have  been 
filed  must  be  given  wlthiu  3  days  aft» 
the  ruling  excepted  to,  when  the  exceptions 
themselves  need  not  be  filed  for  20  days, 
which,  he  well  says,  would  be  absurd.  'But 
we  do  not  think  that  the  result  which  he  in- 
sists upon  wlU  follow.   The  two  statutes 


are  to  he  construed  together,  for  the  puri>ose 
of  ascertaining  the  intention  of  the  legisla- 
ture, aud,  wneu  ascertained,  that  is  to  tw 
carried  out,  if  It  can  be  done  consistently 
with  the  rules  of  law.  And,  we  think  that 
It  Is  plain  that  in  extending  the  time  for 
filing  exceptions,  the  legislature  Intended 
that  the  time  for  giving  notice  to  the  adverse 
party  should  be ,  correspondingly  extended 
also,  not  that  no  notice  should  be  required, 
and  that  the  statute  of  1895  is  to  be  regard- 
ed as  In  the  nature  of  an  amendment  to  and 
repeal  of  so  much  of  section  8  as  relates  to 
the  time  of  filing  exceptions,  and  to  matters 
connected  therewith,  and  we  discover  no  dif- 
ficulty in  so  treating  and  applying  It.  The 
result  Is  that,  the  defendant  not  having  given 
to  the  adverse  party  notice  of  the  filing  of 
his  exceptions,  they  must  be  overruled,  and 
It  Is  so  ordered.   Exceptions  ovemiled. 


(Iff?  Ub».  Z93) 

CHASE  T.  WALKER  et  al. 

(Supreme  Judicial  Court  of  Masflachnaetts. 
SufTolk.   Jan.  8,  1897.) 

COZTSTRUOTION  OT  COTBHANT— FOR  LiSHT  AVD  AlB. 

A  covenant  by  the  owner  of  a  lot  that  he 
would  not  carry  a  well  separating  his  pr«nises 
from  those  of  the  covenantees  any  higher  than 
it  then  was,  and  that,  in  case  it  should  be  de- 
stroyed or  taken  down,  "no  wall,  or  anything 
else,  to  obstruct  in  the  least  degree  the  light  or 
air,  should  ever  be  there  erected  higher  than  10 
feet,"  is,  in  effect,  the  grant  of  an  easement 
for  light  and  air,  and  Is  to  be  constnied  in  ac- 
cordance with  the  intention  of  the  parties  as 
prohibiting  the  coTeaantor  or  his  assigns  from 
erecting  any  obstruction  higher  than  10  feet, 
either  on  the  ground  occupied  tv  the  wall  or  by 
the  side  of  It. 

Report  from  supreme  judicial  court,  Suf- 
folk county;  John  Ijathrop,  Judge. 

PetlUon  under  St  1889,  c  442,  by  Na- 
thaniel £.  Chase  agabist  Mary  L.  Walker 
and  others,  to  determine  the  validity  and 
define  the  nature  and  extent  of  the  follow- 
ing covenant:  "Know  all  men  by  these 
presents:  That  I,  Cornelius  CooUdge,  of  Boa- 
ton,  In  the  county  of  Suffolk,  and  common- 
wealth of  Massachusetts,  gentleman,  in  con- 
sideration of  one  hundred  and  fifty-six  dol- 
lars fifty  cents  to  me  paid  by  Titus  Wells, 
gentleman,  Warren  Dutton,  Esquire,  both  ot 
said  Boston,  Margaret  Cooper,  widow,  and 
Mark  Newman,  of  Andover,  in  the  county  of 
Essex,  Esquire,  and  Thomas  W.  PhlUips,  of 
said  Boston,  Esquire,  the  receipt  of  which 
sum  is  hereby  acknowledged,  do  hereby  few 
myself,  my  heirs  and  assigns,  covenant  and 
agree  with  the  said  Wells,  Dutton,  Co(H>er. 
Newman,  and  Phillips  severally,  and  with 
their  heirs  and  assigns,  that  neither  I  nor 
my  heirs  or  assigns,  or  either  or  any  of  them, 
shall  or  will  ever  carry  or  cause  to  be  car- 
ried, any  higher  than  the  same  now  Is,  the 
brick  wall  which  separates  my  estate  mi 
Chestnut  street,  in  said  Boston,  from  the 
three  estates  on  Walnut  street  belonging  to 
said  Wells,  Dutton,  Newman,  and  PfallUps; 
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and  in  case  tbe  wall  now  fbere  staoald  be 
destroyed  or  injured  or  taken  down,  that  no 
wall,  or  anjtlilDg  ^ae,  to  obBtrnct  in  the  least 
de^%e  the  Ugfat  ot  air,  shall  ever  be  tbwe 
erected  higher  than  ten  feet  from  the  suis 
face  of  the  yards  of  said  Walnut  street  es- 
tates,  excepting  tbe  attic  pattlceT]  work  as 
It  now  stands.  And  I  do  farther,  tot  my- 
self, my  hdcs  and  assigns^  covenant  wltli 
said  Dutton.  Ooop»,  Newman,  and  Pbfl- 
Ups,  their  hdn  and  asdgns,  that  neither  I, 
nor  they,  nw  either  of  them  shall  or  will  at 
any  time  cause  the  raults  upon  th^  estates 
to  be  removed  from  th^  present  sltuatltm. 
'Witness  my  band  and  seal,  this  sixth  day 
of  March,  A.  I>.  dgbteen  bandied  twenty-six. 
Comdlns  OooUdge.  [Seal]."  The  petition- 
er Is  tiie  present  owner,  through  mesne  con* 
▼eyuicea,  of  tbe  property  owned  by  the 
covenantor,  and  the  defendants  of  that 
owned  by  the  covenantees. 

Darwin  B.  Ware  and  Richard  D.  Ware,  foe 
petitioner.  John  0.  Gray,  Francis  V.  Balch, 
and  Felix  Backemann,  for  defendants. 

AliliEN,  J.  It  Is  oolte  phUn  that  the  lit- 
eral nmstmctlon  which  is  contended  fOr  by 
tbe  petitioner  could  not  have  been  in  the 
minds  of  the  parties  to  the  covenant  Un- 
der that  cMistmctlon,  the  covenantor  might 
at  once  bare  erected  a  building  or  wall 
directly  abutting  upon  tin  existing  wall,  and 
carried  It  up  as  high  as  he  saw  fit  Such 
a  construction  would  lead  to  an  absurd  con- 
sequoice.  80  tar  aa  light  and  air  w«e 
Cfmcemed,  ttuxe  would  have  been  no  prac- 
tical dltfoiuice  to  the  covenantees  between 
such  a  structure  and  carrying  up  the  exist- 
ing wall.  It  cannot  be  siqipoaed  that  this 
covenant  was  given  and  retxived  with  the 
intention  (rf  restricting  Mr.  Coolldge  and  bis 
hdrs  and  assigns  fn»n  building  a  higher  vrall 
on  the  space  then  occupied  by  the  existing 
wall,  but  leaving  him  at  liberty  to  build  as 
hlgb  as  he  pleased  Just  Inside  that  wall. 
The  only  question,  then,  is  whether  the 
words  <a  tbe  covenant  will  admit  of  a  broad- 
er meaning.  In  our  oplnltm,  th^  will.  The 
Instrumuit  was,  In  effect,  a  grant  of  an  ease- 
ment (Bronscm  v.  Coffin,  108  Mass.  175,  l80; 
lAdd  V.  City  of  Boston,  161  Mass.  SS6,  24 
K.  SSfSt,  and  tbe  words  may  be  cimstrued 
with  a  leaning  against  the  grantor  or  cov- 
enantor, In  order  to  carry  out  the  obvious 
Intentlmi  of  the  parties.  That  Intention  was 
that  no  wall,  or  anything  else,  should  be 
built  to  obstruct  In  the  least  degree  the  light 
OF  air  above  the  height  specified.  Looking 
at  the  words  with  refermce  to  this  obvious 
intuition,  they  mean  that  nothing  shall  be 
built  on  that  lot,  next  to  the  mil,  to  obstruct 
ll^t  or  air  more  than  tbe  existtng  wall,  or 
such  other  waU  as  is  described,  would  ob- 
struct them.  Such  a  construction  is  vnir- 
ranted  by  the  rules  which  are  applied  In  the 
construction  ot  contracts,  statutes,  and  other 
writtoi  instruments,  with  a  view  ot  av(rid- 
Ing  results  which  are  absurd,  or  Inconsistent 


with  what  was  meant  by  the  parties  to  or 
the  framers  of  the  Instrument  Mete.  Cont 
278,  279.  303,  307,  312;  Leake,  Cont  S  ISO; 
Grey  v.  Pearson,  6  H.  Ia  Cas.  (Kl,  106;  Ford 
V.  Beech,  11  Q.  B.  866;  Oates  v.  Bank,  100 
U.  S.  239,  244;  Stanlels  v.  Baymond,  4  Cush. 
314,  816;  Canal  Go.  t.  HUl,  IS  Wall.  94.  We 
are  therefore  of  <^ini(m  that  the  petitioner's 
lot  adjoinbig  the  wall,  to  wit,  No.  4  Chest- 
nut street  Is  subject  to  an  easement  in  favor 
ot  tbe  three  lots  belonging  to  the  respond- 
ents (n  Walnut  street  for  light  and  air  to 
tbe  «ctent  above  mentioned.  It  becomes 
unnecessary  to  consider  tbe  question  of  es- 
toppel.  Ordered  accordingly. 


(167  Uasa.  449) 
FIELD  T.  EARLY  et  aL 

(Snpreme  Judicial  Court  of  Massachusetts. 
Suffolk.   Jan.  13.  1897.) 

Co:iTBitaioy  OP  MoKTOAOBD  Pkopbhtt — Reootbrt  . 

BY  MOHTOAOOB  —  EVJOINISO  SECOND 
ACTIOIT  BT  MORTOAaRE. 

1.  Where  goods  were  wrongfully  taken,  from 
the  poBsessloQ  of  tbe  mortgagor  before  condition 
broken,  by  a  ttiird  person,  and  the  mortgagor 
recovers  their  full  value  In  cODveraion.  on  pay- 
ment Into  court  of  the  amount  of  a  judgment 
so  recovered  tbe  defendant  may  maintain  a  bill 
in  equity  to  enjoin  the  prosecution  of  a  second 
action  for  the  conversion  by  tbe  mortgagee,  and 
to  require  him  to  resort  to  the  money  pud  in  ■ 
satisfactloD  of  the  judgment  In  the  former  suit 
in  Uen  of  the  property. 

2.  A'  mortgagee  cannot  maintain  suit  for  con- 
version of  tEe  mortgaged  goods  by  a  third  par- 
ty, where,  at  the  time,  he  was  not  in  possession, 
or  entitled  to  possession. 

Report  from  superior  court,  Worcester  coun- 
ty. 

This  was  a  bill  in  equity  by  one  Field 
against  Early  and  others  to  determine  what 
was  the  proper  disposition  to  be  made  of  cer- 
tain money  collected  on  an  execution  against 
tbe  plaintiff,  against  whom  there  had  been  an 
action  and  Judgment  for  the  conrerslou  of 
certain  goods.  The  case  was  reserved  for 
the  supreme  judicial  court  Decree  for  com- 
plainant ordered. 

William  A.  Glle,  for  plaintiff,  niomaa  G. 
Kent  and  Gea  T.  Dewey,  for  defendants. 

FIBLD,  G,  J.  It  aroears,  from  the  report 
In  this  case,  that  the  plaintiff.  Field,  took  pos- 
sesskm,  without  right,  of  tbe  stock  of  goods, 
on  or  about  January  10, 1S81«  and  retained  pos- 
session until  December  1,  1894,  when  be  sold 
tiite  goods  at  public  auction,  and  received  tbe 
proceeds.  At  tbe  time  when  he  took  posses-  ■ 
slon  Roosa  was  the  owner  of  the  equity  In  tbe 
goodly  subject  to  three  mortgages,— one  given 
by  Merrlfleld  to  Dewe^r  on  these  ahd  other 
goods,  dated  February  1,  1883;  one  given 
Merrifleid  to  Dew^,  on  these  goods,  dated  De- 
cember 18,  1890;  and  one  given  by  Boosa  to 
Albert  K.  Page,  on  the  same  goods,  dated  De- 
cember 18,  1890.  This  last  mortgage  was 
given  to  secure  the  payment  of  ^IJSBO,  with  In- 
terest, payable  In  one  year  from  date;  and 
there  was  no  breach  of  the  condltloo  of  tJa 
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mortgage  when  Field  took  possesston,  and  tiie 
.mortgagee  was  not  In  poBsesslon.  The  two 
mortgages  given  Merrlfidd  to  Dewey  were 
to  secure  the  payment  of  a  [tTonilssory  note, 
dated  Febnauy  1,  1886,  for  $2,500  and  inter- 
est, payable  on  demand,  and  the  second  of  these 
mortgages  was  gtven  as  additional  security  to 
the  flntt,  and  on  goods  added  to  the  stock  after 
the  execution  of  the  first  mortgage.  The  prln- 
dpal  of  tUs  debt,  at  the  time  the  second  mort- 
gage was  given,  had  been  reduced  to  $1,400, 
On  the  same  day,  when  the  second  mortgage 
was  given,  Merrlfield  conveyed  the  goods  to 
Kooaa,  subject  to  the  two  mortgages,  and 
then  Roosa  gave  to  Albert  K.  Page  the  third 
mortgage  mentioned.  No  demand  had  been 
made  for  the  payment  of  the  note  secured  by 
the  first  and  second  mortgages,  and  It  does  not 
appear  that  the  mortgagee  nnder  either  of 
these  mortgages,  or  his  assignee,  was  la  pos- 
session of  the  goods  when  Fldd  took  poGsex* 
Rlon.  In  each  of  the  three  mortgages  it  was 
provided  that  the  mortgagor  ml^t  retain  pos- 
session of  the  goods  until  breach  of  condition, 
and  we  Infer  that,  at  the  time  when  Field 
took  possession,  Koosa  must  be  regarded  as  In 
lawful  possession.  If  anybody  was,  and  he  had 
the  right  of  possession  antU  some  demand  was 
made  for  the  payment  of  the  note  secured  by 
the  first  and  second  mortgages.  See  Field  v. 
Koosa,  159  MfiBs.  128,  34  N.  E.  77.  On  AprU 
23,  18&i,  after  the  plaintiff  took  possesion,  the 
second  mortgage  given  by  Merrlfield  to  Dewey 
was  assigned  by  Dewey  to  Luke  J.  Page,  as 
the  report  finds,  "for  the  benefit  of  said  Albert 
K.  Page,  and  the  sole  ownership  and  bene- 
.  flclal  Interest  therein  was  in  the  said  Albert 
K.  Page."  It  does  not  appear  that  the  first 
mortgage  ever  has  been  assigned,  or  whether 
any  of  the  goods  covered  by  that  mortgage 
were  In  existence  when  Field  took  possession. 
On  January  17,  1891,  Roosa  brought  an  ac- 
tion against  Field  and  one  Lamb  for  a  conver- 
sion of  the  goods,  and  obtained  judgment 
against  Field  for  the  value  ot  the  goods;  and 
we  Infer  that  the  damages  recovered  in  that 
suit  were  the  full  value  of  the  goods  at  the 
time  of  the  conversion,  on  (x  about  January 
10,  1801.  On  May  24,  1893,  Albert  K.  Page 
iHtni^t  a'  suit  against  Field  for  the  conversion 
of  tins  same  goods  as  those  sued  for  In  the  ac- 
tion of  Roosa  against  Field,  and  this  suit  la 
now  pending.  The  same  counsel  appear  for 
Altwrt  K.  Page  in  his  suit  as  appeared  tor 
Koosa  in  Roosa  against  Field,  and  Albert  K. 
I'age  and  his  counsel  were  present  at  the  trial 
of  the  action  of  Roosa  against  Field.  Field 
has  paid  the  Judgment  against  him,  and,  by 
consent  of  the  parties,  the  money  Is  now  In 
the  hands  of  Messrs.  Kent  &  Dewey,  attor- 
ns at  law,  who  have  Iseen  made  parties  de- 
fendant In  the  present  suit,  and  hold  the  money 
to  await  the  final  order  of  the  coml  in  this  case. 
The  other  defendants  in  the  present  Bult,  besides 
the  deputy  sheriff,  to  whom  the  executlcm  in 
the  action  of  Roosa  against  Field  was  commit- 
ted tor  service,  are  Roosa,  Albert  K.  Page,  and 
lAJke  3.  Page.  The  purpose  of  the  present  suit 


Is  that  Albert  K.  Page  may  be  enjoined  from 
prosecuting  his  action  at  law  against  Field, 
and  that  the  money  In  the  hands  of  Messrs. 
Kent  &  Dewey  may  be  paid  to  the  persons 
equitably  oitltled  to  It. 

It  Is  found,  In  the  report,  that  "the  objectl<m 
that  an  action  for  conversion  by  said  Roosa 
would  not  He  was  not  taken  or  raised  by  any 
party  at  the  trial  of  said  action"  of  Roosa 
against  Field,  and  that  "the  said  Roosa  Is  pe- 
cuniarily Irresponsible."  The  conclusion  of  the 
report  is  as  follows:  "If,  upon  the  above  facts, 
and  aU  propo:  hifar^oes  tobe  <b%wn  fromthran 
said  sum  of  money  recovered  and  paid  npon  said 
Judgment  should  be  affiled  towards  the  ex- 
tinguishment of  said  uHHTtgage  Indebtednen  of 
said  Roosa  to  said  Albert  K.  Page,  or  If  the 
said  Page  Is  estopped  to  proceed  with  and  car- 
ry on  said  salt  brought  him  In  Sufft^ 
county,  and  sboald  be  enjoined  from  prosecut- 
ing the  same,  or  if  he  Is  estopped  to  rec^e 
.therein  any  sum,  exc^  a  balance  of  a  judg- 
ment In  excess  of  the  sum  recovered  by  said 
Roosa  in  ills  suit,  If  such  amount  should  be  re- 
covered, or  If  the  plaintiff's  bill  should  be  dis- 
missed, a  decree  to  that  effect  Is  to  be  entered, 
or  such  other  order  and  decree  Is  to  be  made 
as  to  law  and  Justice  shall  {^pertain."  On 
these  facts,  it  is  evident  that  Alb^  K.  Page 
connot  maintain  liis  suit  for  conversion  of  the 
goods,  because,  at  the  time  of  the  converslcm, 
he  was  not  in  possession,  or  entitled  to  the  Im- 
mediate  possesion,  of  the  goods.  As  equita- 
tde  owner  of  the  mortgage  assigned  to  Luke  J. 
Page,  he  cannot  maintain  an  action  for  ibe 
conversion  of  the  goods  in  his  own  name,  even 
if  there  had  been  a  breach  of  the  condition  of 
that  mortgage;  and  when  his  action  was 
brought  there  had  been  no  breach  of  the  ow- 
dltlon  of  the  mortgage  given  to  him  by  Roosa. 
Baker  v.  Seavey,  163  Mass.  522,  40  N.  E.  863; 
King  V.  Neale,  114  Mass.  111.  We  perceive 
no  reason,  on  the  facts  found  in  the  preeeui 
suit,  why  Roosa,  in  his  action,  ^ould  not  have 
recovered  damages  to  the  full  value  of  the 
property  converted.  Cram  v.  Bailey,  10  Gray, 
87.  In  Anthony  v.  Railroad  Co.,  162  Mass. 
60-65,  87  N.  E.  780,  where  the  lessees  were 
held  entitled  to  recover  full  damages  for  the 
detraction  of  buildings,  It  was  said  in  the 
opinion:  "If  the  lessors  have- any  interest  in 
the  damages,  they  can,  before  they  are  paid. 
Intervene  by  proper  proceedings."  In  Brew- 
ster T.  Warner,  136  Mass.  57,  where  it  was 
held  that  a  bailee  for  hire  could  recover  full 
damages  for  Injury  to  personal  property  in  his 
posse^<m,  it  Is  said  in  the  opiidon:  "It  Is 
not  necessary  to  consider  what  steps  mi^t  be 
talcen  If  the  bailor  should  seek  to  Intm-ene  to 
protect  his  interest." 

If  Roosa  rightfully  recovered  of  Field  Judg- 
ment for  the  full  value  of  the  goods,  and  this 
Judgment  has  been  paid,  it  is  plain  that  Fieid 
could  not  propCTly  be  held  to  pay  again  the 
amount  of  the  value  of  the  goods  to  the  mort- 
gagees. Roosa,  If  be  received  payment  of  the 
goods  converted  FIdd,  would  bold  the  mm- 
ey  as  a  substitute  tac  the  goods,  and  wonld  be 


Digitized  by  Google 


MaoU 


RICHMOND  T.  AHEa 


919 


compelled  to  tccotmt  therefor  with  the  owrt- 
gagees.  Honly  t.  DetIs,  166  Mam.  1,  43  N. 
K.  523.  Boosa  being  pecunlarUy  lireqtonslble. 
Field  mlgbt  well  hesitate  to  paj  him  the  mon- 
«y  without  notice  to  the  mortgagees,  that  they 
might  protect  their  rights.  Whether  it  would 
be  his  duty  to  give  each  notice,  if  the  mort- 
gagees had  had  no  knowledge  of  the  suit  by 
Boosa,  we  need  not  decide.  It  may  be  that, 
having  knowledge  of  the  salt  of  Boosa  against 
Field,  It  was  their  duty  to  intervene  In  some 
way,  or  bring  some  process  to  protect  their 
rights,  if  they  were  not  content  that  Field 
should  pay  the  Judgment  to  Boosa;  but  we  do 
not  see  how  tliey  can  complain  that  Field  has 
formally  called  their  attention  to  their  rights 
t(y  this  suit  in  equity,  and  we  Infer  that  the/ 
are  content  to  bare  their  rights  to  the  money 
In  the  hands  of  Kent  &  Dewey  determined  In 
this  suit.  If  the  mortgagees  claim  no  part 
of  the  money,  or  are  willing  that  U  should  be 
paid  into  the  hands  of  Boosa,  they  should  say 
so  In  their  answers,  and  diadalm  all  interest  In 
the  suit,  and  then  the  bin  ndght  be  dismissed, 
onless,  indeed,  it  was  retained  for  the  purpose 
of  enjtrinlng  Albert  K  Page  from  prosecuting 
his  action.  But  If  they  claim  an  Interest  in 
the  money,  th^  rights  can  be  adjudicated  in 
this  suit,  and  all  risk  arising  from  the  pe- 
cuniary irrespooBlbUl^  of  Booea  can  be  avoid- 
ed. We  do  not  understand  that  the  two  de- 
fendants, one  of  whom  is  the  mortgagee  of  the 
third  mortgage,  and  the  other  the  assignee  of 
the  mortgagee  in  the  second  mortgage,  dlsdalm 
all  interest  in  the  suit 

It  may  be  that  the  judgment  obtained  In 
Booea  against  Field,  If  satisfied,  would  be  a 
legal  bar  to  subsequent  suits  against  Field  by 
the  mortgagees;  but  the  plalntUt  In  the  pres- 
ent suit.  If  he  Is  willing  to  pay  that  Judgment, 
ought  not  to  be  harassed  by  other  suits,  and,  as 
the  money  be  pays  la  In  some  sense  a  substi- 
tute for  the  goods  converted,  the  title  to  which, 
on  payment  of  the  Judgment,  vests  In  him,  we 
think  that  it  Is  a  proper  remedy  for  the  mort- 
gagees to  resort  to  the  money  paid,  as  in  the 
case  (tf  property  sold  by  a  court  of  competent 
Jurisdiction  discharged  of  all  liens,  unless  they 
are  content  to  trust  solely  to  the  responslbill^ 
of  Boosa.  According  to  the  terms  of  the  re- 
port, the  money  paid  by  the  plaintiff  should 
be  applied  towards  the  extinguishment  of  the 
Indebtedness  secured  by  the  mortgages  In  the 
order  of  their  dates,  so  far  as  the  mcrtgages 
covered  the  goods  converted  by  Fi^;  and 
Albert  K.  Page  should  be  enjoined  from  prose- 
cuting his  action  at  law  against  Field.  As  to 
Early  the  bill  may  be  dismissed.  The  de- 
tails of  the  decree  may  be  settled  bj  a  Justice 
of  the  superlcw  court   So  ordered. 

(UT  Hub.  4S») 

DUGAN  V.  STANOHFXELD. 

ABntrcme  Judidal  Court  of  Massachusetts. 
Suffolk.    Jan.  18,  1897.) 

APPIAL— EXOBPTIOHS— RsvtBW. 

Aji  exertion  that  the  court  overruled  a  mo- 
tlm  to  set  aside  the  verdict  mi  the  ground  that 


It  **wBs  Bsalnst  the  e^dence,  tiie  wdght  of  evi- 
dence, aud  the  law,  and  the  damages  excessive** 
raises  no  question  of  law. 

Exceptions  from  superior  court,  Suffolk 
county;  H.  N.  Sheldon,  Judge. 

Action  by  one  Dugan  against  one  Stanch- 
field  to  recover  on  a  contract  for  work  and 
materials.  After  verdict  In  favor  of  the  plain- 
tiff for  $69.25,  the  defendant  moved  the  court 
to  set  It  aside,  on  the  ground  that  it  "was 
against  the  evidence,  the  weight  of  evidence, 
and  the  law,  and  [that]  the  damages  [were] 
excessive."  The  court  overruled  the  motion, 
and  defendant  iHlngs  exceptfauu.  Bxcepttona 
overruled. 

H.  rhmham,  for  plalntlg,  B.  Ol  TM^^^^l^9f^, 
for  defoidant 

PER  OURIAU.  It  h  plain  that  tlie  Ufl 
of  ezceptl(His  raises  no  question  of  law.  Beban 
V.  Williams,  128  Mass.  886.  Bxcepttona  over- 
ruled. 


on  HsH.  U6) 

BICHMOyD  V.  AMES. 

(Supreme  Judicial  Court  of  Massachusetts^ 
Worcester.  Jan.  7, 1897.) 

Bui.OB  orCoTBNAX'r— RiQBT  or  Wat— Enosoaos- 

IIB!«T  BT  OHAItTBB— BOKA  FlPBS. 

In  an  action  for  breach  of  covenant  against 
InenmbraDceB,  It  appeared  that  land  eonveyed 
by  defendant  was  subject  to  a  right  of  way  in 
favor  of  third  persons,  who  recovered  dam- 
ages from  plaintiff  for  encroaching  on  the  ease- 
ment with  DuUdlngs.  The  only  evidence  of  bad 
faith  on  the  part  of  plaintiff  in  encroaching  on 
the  easement  was  that  the  wife  of  one  Inter- 
ested in  the  easement  told  plaintiff,  at  the  time 
he  began  the  building,  that  he  was  building 
over  Uie  line,  to  whom  he  replied  that  he  was 
within  the  calls  of  his  deed,  as  he  actually  was. 
Bdd,  that  plamtiff  was  enUtled  to  an  instruc- 
tion that  the  evidence  that  he  proceeded  In  baa 
faith  was  iniufflcient  to  sustain  a  finding  to 
that  effect 

Exceptions  from  supreme  Judicial  court, 
Worcester  comity. 

Action  by  WUlard  Blchmond  against  Susan 
F.  W.  Ames  for  breach  of  a  covenant  against 
Incumbrances.  From  a  mllng  refusing  to 
give  a  requested  Instructloii,  piaintlfC  brings 
exceptions.  Sustained. 

W.  S.  B.  Hopkins  and  Frank^B.  Smith,  for 
plalntut.  Bockwood  Hoar  and  Chailea  IL 
Thayer,  tor  defaidant 

BARKEB,  J.  The  case  In  which  the  prea- 
ent  exceptions  were  taken  Is  the  same  case 
which  is  reported  in  Richmond  v.  Ames,  161 
Mass.  467,  41  N.  E.  671,  aud  the  exceptions 
were  taken  at  the  new  trial  (upon  the  ques- 
tion of  damages  only)  ordered  by  the  deci- 
sion there  reported.  The  new  trial  was  be- 
fore a  Jury,  aud,  without  going  at  length  Into 
testimony,  the  parties  agreed  that  the  facts 
which  appear  In  the  reported  cases  of  Blch- 
mond y.  Ames,  164  Majss.  467,  41  N.  B.  671, 
and  of  Oreen  t.  Richmond,  15S  Mass.  188» 
29  N.  B.  770^  and  of  Starkle  t.  Richmond, 


Digitized  by  Google 


920 


45  NOIETHBASTERN  BBPOBTBS. 


■o  far  as  tbey  were  pertinent  to  the  ques- 
tions on  trial,  should  be  taken  as  evidence, 
and  the  jury  was  made  acqoainted  with  all 
the  facts  to  agreed  to  be  In  evidence.  The 
facts  with  which  the  Jury  were  ao  made 
acquainted  were  these: 

In  the  year  1834  there  was  a  passageway 
running  easterlyfrom  Main  street,  in  Worces- 
ter, through  land  owned  upon  both  sides  by 
Isaac  DetIb.  On  the  northerly  side  of  the 
passageway,  at  the  corner  of  Main  street, 
Davis'  land  was  occupied  by  a  block  known 
as  the  "Slater  Block,"  extending  about  36  feet 
In  depth,  and  forming  to  that  extent  the 
northern  boundary  of  the  way.  Beyond  the 
southeasterly  corner  of  the  Slater  Block,  the 
northern  line  of  the  passageway  was  not 
mai'ked  or  defined  by  any  structure;  but  at 
that  time,  and  for  more  than  20  years  prior 
thereto,  Starkie  as  tenant,  and  ail  other  per- 
sons who  used  the  way,  and  had  rights  of 
way  therein  as  owners  of  lands  abutting 
thereon,  bad  traveled  ovor  the  open  space 
,  which  extended  eastward  from  the  rear  of 
the  Slater  Block,  in  a  northeasterly  direc- 
tion, around  the  corner  of  the  Slater  Block, 
to  a  dyehouse  occupied  by  Starkie.  In  1834 
Davis  conveyed  to  the  predecessors  In  title 
of  Green,  by  a  deed  describing  land  on  the 
east  Bide  of  Main  street,  and  adding:  "Also, 
I  give  and  grant  unto  the  grantees,  their 
heirs  and  assigns,  a  right  of  passageway  en- 
tering in  at  the  south  end  of  the  store  now 
occupied  by  Elijah  A.  Brlgham  [which  was 
the  south  store  in  the  Slater  Block],  and 
passing  in  the  rear  of  my  buildings  between 
my  store  and  bam,  to  the  rear  of  their  store 
as  It  now  is,  and  to  the  rear  of  It  as  It  shall 
be  extended  In  depth  so  as  to  be  sixty  feet 
deep.  And  It  Is  further  agreed  by  the  par^ 
ties  to  this  deed,  In  case  the  grantor,  his 
heirs  or  assigns,  should  erect  new  build- 
ings on  Main  street,  the  passageway  might 
be  removed  further  east  *  *  *  It  la  un- 
derstood that  the  above  passageway  Is  to  be 
a  free  and  open  passageway,  convenient  for 
teams  to  pass  and  repass  to  and  from  the 
rear  of  the  grantees'  store  as  the  same  now 
Is,  or  as  it  may  hereafter  be,  unless  the 
depth  of  said  store  exceed  sixty  feet"  On 
the  south  side  of  the  passageway  Davia  built 
the  Quinsigamond  Bank  Block,  and  sold  It, 
in  1863,  to  five  grantees,  with  a  right  of 
way  In  "Layard  Place,"  so  called,  ^vhicb  was 
the  passageway  mentioned.  The  Qulnsiga- 
mond  Bank  Block  had  an  ornamental  front, 
which,  at  the  corner  upon  Main  street  and 
the  passageway  projected  into  the  passage- 
way beyond  the  main  line  of  its  wall,  and 
at  different  intervals  along  the  wall  there 
were  projections  into  the  passageway,  vary- 
ing In  width  from  1  inch  to  2^  feet  On  Oc- 
tober 1,  1872,  Davis,  being  the  owner  of  the 
Slater  Block  and  the  open  space  in  Its  rear, 
conveyed  to  Starkie  certain  other  land  abut- 
ting on  Layard  Place,  together  with  a  right 
of  way  In  said  passage  to  and  from  Main 


street,  as  said  way  then  eclsted.  On  April 
1,  1873,  Davis  conveyed  to  the  present  de- 
fendant, Mrs.  Ames,  a  tract  of  land  describ- 
ed as  follows:  "A  certain  lot  or  parcel  of 
land,  with  the  buildings  thereon,  situated 
on  the  easterly  side  of  Main  street  In  said 
city  of  Worcester,  and  with  the  privileges 
and  appurtenances  thereto  belonging,  bound- 
ed and  descrll>ed  as  follows:  Northerly,  on 
land  of  James  Oreen,  one  hundred  (100)  feet; 
easterly,  on  an  open  passageway  twenty  (20) 
feet  wide,  sixty-six  (68)  feet  more  or  less, 
to  an  open  passageway  nine  (9)  feet  four  (4) 
Inches  wide;  southerly,  on  said  last-named 
passageway,  one  hundred  (100)  feet;  west- 
erly, on  Main  street,  sixty-six  (06)  feet  mot» 
or  less,"--«nd  the  conveyance  contained  the 
usual  covenants.  On  October  11,  1877,  Mrs. 
Ames  conveyed  to  Richmond,  by  the  deed 
upon  the  covenants  In  which  the  present 
suit  was  brought,  land  the  description  of 
which  waa  as  follows:  "A  certain  tract  or 
parcel  of  land  located  on  the  easterly  side  of 
Main  street  In  said  Worcester,  bounded  and 
described  as  follows,  to  wit:  Beginning  at 
the  southwest  comer  of  the  estate  hereby 
conveyed,  which  is  also  the  southwest  coc- 
ner  of  the  estate  conveyed  to  me  by  Isaac 
Darts,  by  his  deed  bearing  date  April  Ist 
1873,  being  recorded  in  Worcester  county  reg- 
istry of  deeds.  Book  892,  page  510;  thence 
northerly,  by  line  of  said  Main  street  thirty- 
five  feet  more  or  less,  to  a  point  in  the  east- 
erly line  of  said  Main  street  which  said 
point  would  be  Intersected  by  a  line  running 
parallel  to  the  southerly  boundary  line  de- 
scribed In  said  Davis'  deed,  above  referred 
to,  and  distant  northerly  sufficient  to  pass 
through  a  point  four  inches  northerly  from 
the  southerly  line  of  the  southerly  granite 
pilaster  now  standing  In  front  of  the  store 
now  occupied  by  Hiram  H.  Ames;  thence 
easterly,  passing  through  said  point  in  said 
pilaster,  and  parallel  to  said  southerly  bound- 
ary line  referred  to  in  said  Davis'  deed, 
one  hundred  feet,  to  a  passageway  twenty 
feet  wide;  thence  southerly,  by  line  of 
passageway,  thirty-five  feet,  more  or  less, 
to  a  passageway  nine  feet  four  inches  wide; 
thence  westerly,  by  line  of  said  way,  one 
hundred  feet  to  the  line  of  said  Main  street 
and  the  place  of  beginning,— meaning  and 
Intending  to  convey  all  of  the  southerly  por- 
tion of  said  estate,  as  far  nortlierly  as  said 
point  on  said  pilaster,  with  same  distance 
in  the  rear."  This  deed  contained  the  usual 
covenants. 

The  former  decision  in  this  cose  (see  Rich- 
mond T.  Ames,  164  Mass.,  at  pages  471,  473, 
41  N.  B.  671)  held  that  the  southerly  boundary 
line  of  the  land  conveyed  by  this  deed  was  a 
straight  line,  running  from  the  easterly  Une  of 
Main  street  in  a  southeasterly  course  to  a  20- 
foot  'pasageway  in  the  rear;  that  this  line 
coincided  with  the  northerly  line  of  a  tract 
of  land,  called  a  "passageway,"  9  feet  4  tnchen 
wide  throughout  Its  whole  otent;  that  this 
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mxQtetty  line  of  paasaseway  la  pazallel  witli, 
And  9  feet  4  Indaes  from,  the  bnUdlog  on  the 
sontb  BiOe  of  Layard  Place;  that  this  paasage- 
way,  or  tract  of  land*  and  Its  northeriy  bound- 
ary  Hne^  constitute  a  monoment  In  the  deed; 
and  that  other  persons  had  paramount  rights 
In  some  portion  of  the  area  Included  In  the 
deed  with  its  sontlmly  line  thus  eatabllshed. 
Within  a  diort  time  after  taking  this  deed, 
and  before  Bidunond  bad  made  any  alteration 
in  the  peojfertj,  he  dlsoorosd  that  other  par^ 
ties  had  rlghta  to  an  open  end  nnotntmcted 
{KtsBase  over  the  way,  which  preclDded  him 
from  a  rU;ht  to  build  ora-  the  way.  Wlthoot 
resorting  to  Mis.  Ames,  Richmond  then  made 
a  claim  <tf  damages  upon  Davis,  and  was  paid 
by  him  the  sum  of  $2,000  for  surrendering  the 
rl^t  to  bnlld  over  the  way  mentioned  In  the 
deed  from  Davis  to  Ames.  The  Stater  Block 
remained  upon  the  land  until  the  year  1878. 
Teams,  in  going  to  and  from  the  premises  of 
Green,  were  accostomed  to  pass  over  any  part 
of  the  area  In  the  rear  of  the  Slater  Block 
without  objection  from  the  owner,  turning 
northerly  after  passing  the  southeast  comer 
of  the  Slater  Blo^,  instead  ai  keeping  on  in  a 
more  easto*^  course,  and  turning  northerly 
within  the  limits  of  the  20-foot  way.  But  It 
was  held.  In  Green  v.  Richmond  (see  Sta^ 
T.  Richmond.  1S6  Mass.,  at  page  196,  29  N.  B. 
770),  that  Richmond,  notwithstanding  this  use 
of  the  area  in  connecttoi  with  Green's  prenh 
Ises,  had  the  rlg^it  to  occupy  the  area  with  a 
permanent  building.  In  the  summer  of  1875 
Ames  had  built  a  picket  fence  in  the  rear  of 
the  Slater  Bkx^  whldi  fence  stood  onUl  after 
the  deed  of  Octobo-  11,  1877,  to  Richmond; 
bat  there  was  no  evidence  that  the  fence  was 
built  for  the  purpose  of  indicating  or  defining 
the  north  Une  of  the  passageway,  unless  the 
existence  of  the  f«ioe  was  euch  evidence.  In 
the  year  1878  Richmond  removed  the  Slater 
Block  and  the  fence,  and  erected  the  building 
now  standing  on  the  north  dde  of  Layard 
Place,  and  which  new  building  extends  east 
from  Main  street  80.2  feet,  and  leaves  the  pas- 
sageway between  Its^  and  the  building  on 
the  south  side  of  the  passageway,  Layard 
Place,  of  a  uniform  width  of  0  feet  4  Inches. 
While  the  work  of  removal  and  of  rebuilding 
was  gohig  on  Green  was  abroad,  and  Stailde 
was  residing  and  d(dng  business  on  his  prem- 
ises In  the  rear,  to  which  the  passagew^  led. 
While  Richmond  was  engaged  In  the  work 
of  rebuilding,  the  wife  of  Starkie,  who  ^ras 
authorized  to  represent  hhi^  went  to  Rich- 
mond, as  soon  as  the  work  had  iH^ressed 
enough  to  show  where  the  walls  were  to  be, 
and  told  him  that  he  had  gone  over  the  pas- 
sageway. To  this  Richmond  replied  'that  bla 
deeds  were  all  rie^t."  Whereupon  Starkie's 
wife  said  that  "her  husband's  deeds  were  be- 
fore his,  and  that  her  husband  understood  that 
bo  had  nearly  ten  feet  of  the  passageway." 
Richmond  completed  his  building.  Aside  from 
tills  conversation,  no  act  or  commonlcatlon, 
either  of  Greoi,  who  returned  from  abroad 
after  the  coovlcUon  of  the  new  building,  or  of 


Staj^,  to  shown  until  liie  year  1887.  The 
passageway,  as  it  was  left  by  the  erection  of. 
the  new  building,  continued  to  be  used.  Green 
did  not  know  that  the  way  had  been  narrowed 
until  some  years  afterwards,  althougta  he  might 
at  any  time  have  osoertidned  It  by  measure- 
ment As  it  was  ^termlned  In  the  cases 
Starkie  v.  Richmond  and  Green  v.  BIdimond, 
Richmond  had.  In  fact,  by  his  new  bidding, 
narrowed  the  passageway  near  the  Une  ot 
Main  street  "/loo  of  a  foot,,  and  at  the  ac- 
tual line  €t  Main  street  over  <Vioo  of  a  foot, 
and  he  had  widened  it  Vio  of  &  Joot  where 
the  southeast  comer  of  the  Slater  Blodc  stood, 
lu  the  year  1867  Green  and  Btarkle's  wife  had 
several  interviews  with  Richmond  In  reference 
to  paving  the  passageway  from  Main  street, 
and  also  the  area  in  the  rear  of  and  up  to 
RIdmiond's  new  bufldlng,  which  was  done, 
and  the  expense  thereof  was  shared  by  Starlde, 
Green,  Richmond,  and  others  who  had  rights 
in  the  passageway.  This  area,  between  the 
east  end  of  Richmond's  new  buUdlog  and  the 
20-foot  passageway,  was  left  open  from  the 
completion  of  the  building  In  1878  until  1837, 
during  which  time  teams  passed  and  repassed 
over  the  open  area,  around  the  southeast  cor- 
ner of  the  building,  to  and  from  the  premises 
of  Starkie  and  of  Green.  In  the  year  1887,  and 
after  the  passageway  and  area  were  paved, 
there  was  a  controvert  between  Rlchnumd 
and  Mrs.  Starkie  as  to  the  condition  in  which 
the  area  forming  the  back  yard  of  the  new 
building  was  kept;  and  In  consequence  of  this 
controversy  Richmond  built  a  fence  extending 
fnnD  the  southeast  comer  of  the  new  biding, 
19.9  feet  easterly  on  the  same  Une,  and  then 
turning  at  a  right  angle,  and  running  north- 
erly, and  inclosing  the  open  area;  and  it  in- 
closed part  of  the  paved  surfiice. 

Except  for  the  ctmversation  above  stated,  be- 
tween Richmond  and  Mrs.  Starkie,  at  the  time 
when  the  new  building  was  in  process  of  erec- 
tion, neither  StaTkte  nor  Green  took  any  steps 
towards  the  removal  of  Richmond's  building 
or  fence,  or  to  recover  damages  for  Interference 
with  the  way,  until  the  commencement  of  the 
suits  of  Starkie  v.  Rtdbmond  and  of  Green  v. 
Klchmond,  nor  was  any  further  complaint 
made  by  either  Starkie  or  Green  until  after 
the  bnUdIng  of  the  fence  In  1887.  Those  suits 
were  bills  In  eaulty,  filed  in  January,  1889,  to 
enjoin  Richmond  from  interfering  with  the 
v--ay,  and  to  compel  bim  to  remove  the  building 
and  fences  theiefrouL  They  were  heard  In  the 
supeilor  court  without  a  Jury.  The  finding  of 
the  comt  was  that  Richmond's  new  tnillding 
stands  portly  on  land  over  which  teams  were 
accustomed  to  pass  In  the  rear  of  the  Slater 
Block,  and  that,  by  the  new  building,  Rich- 
mond had  both  narrowed  the  way  and  widened 
It  as  above  stated.  The  court  refused  to  or- 
der the  ranoval  of  the  building,  determined 
the  location  and  width  of  a  passagen-ay  to  be 
thereafter  maintained,  onlercd  the  removal  of 
the  fence  and  post,  and  that  the  damages  of 
Starkie  and  of  Green  should  be  assessed  in 
their  re^vecUve  cases  by  a  Jury.  These  are 
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the  damages  which,  the  agreement  recited 
In  the  preaeat  bill  exceptions,  were  In  fact 
assessed  in  ttie  reEf)ectiTe  cases,  in  accordance 
with  the  decrees  therein,  and  which  it  is  now 
further  agreed  amounted  altogether  to  the  sum 
of  $2,687.88.  It  is  now  further  agreed  th&t,  as 
between  Green  and  Richmond,  and  as  between 
Statfele  and  ^chmond,  these  damages  were 
reasonable,  and  that  1677.46  were  reasonable 
counsel  fees,  and  that  $51  were  reasonable  wit- 
ness fees  Incurred  by  Richmond  In  defending 
those  suits,  and  that  $232.54  was  the  diminu- 
tion In  value  of  Richmond's  estate  by  reason  of 
the  Incumbrance  on  the  triangular  piece  of  his 
land  at  the  southeast  ccuner,  and  tliat  the  Green 
and  Starkle  damages,  the  witness  fees,  and 
the  diminution  in  valae  were  fixed  by  the 
proceedings  In  those  suits  under  tbe  final  de- 
crees. The  four  sums  just  mentioned  are  the 
same  found  by  tbe  presiding  Justice  at  the 
trial  of  the  present  case,  r^orted  in  l&i  Mass., 
and  41  N.  E.,  in  the  finding  "that,  in  order  to 
remove  so  much  of  tbe  Incnmbrance  as  is  af- 
fected by  tlie  cases  of  Starlde  sod  Green 
against  Richmond,  the  plaintiff  had  to  pay  In 
damages  $2,587.86,  for  reasonable  counsel  fees 
$677^  and  for  witness  fees  $51,— making  a 
total  of  $3,316.32,"  and  in  the  finding  "that, 
by  reason  of  said  incumbrance  vagon  a  triangu- 
lar piece  of  the  plaintiff's  land  at  the  south- 
east corner,  the  plaintiff's  estate  was  dimin- 
ished in  Talu^  In  1892,  to  tbe  extent  of 
$232M." 

At  the  new  trial  on  the  question  of  damages, 
tbe  defendant  claimed  to  go  to  the  Jury  on  two 
questions  of  fact:  First,  of  notice  to  Mrs. 
Ames  of  the  suits  of  Green  t.  Richmond  dnd 
StarUe  v.  Richmond;  and,  second,  on  the  ques- 
tloa  of  tiie  good  faith  of  Richmond  towards 
Mrs.  Ames  in  building  on  the  Incumbered  strips 
of  land  after  the  notice,  contained  In  the  con- 
versntlon,  before  recited,  between  Richmond 
and  Mrs.  Starkle,  of  Starkie's  datm  as  to  the 
passagewayond  its  width.  With  regard  to  the 
question  of  notice  to  Mrs.  Ames,  both  tihe  and 
Kchmond  gave  substantially  the  same  testi- 
mony which  is  reported  in  Richmond  v.  Ames, 
164  Mass.  470,  471,  41  N.  E.  671,  and  each  of 
them  gave  some  additional  testimony  of  a  char- 
acter substantially  similar  to  that  so  reported. 
We  find  nothing  iu  the  whole  evidence  at  the 
last  trial  to  make  the  question  whether  notice 
could  properly  be  found  from  It  a  different  one 
from  that  decided  adversely  to  Richmond  In 
Richmond  v.  Ames,  l&l  Mass.  475,  41  N.  B. 
671,  and  therefore  need  not  discuss  it  furthw. 
On  the  question  of  the  good  faith  of  Richmond 
towards  Mrs.  Ames  In  building  on  tbe  incum- 
bered strips  of  land  after  be  had  notice  of 
Mrs.  Starkie's  claim  in  re^rd  to  the  passage- 
way, Mrs.  Starkle,  who  was  the  wife  of  the 
plaintiff  In  Starlde  t.  Richmond,  and  who,  as 
stated,  was  acting  for  him  at  tbe  time,  was 
called  as  a  witness;  but  her  testimony  was  only 
as  to  her  Interview  with  Richmond*  and  was 
entirely  In  accord  with  the  account  of  that  In- 
terview given  in  the  reported  cases  specified. 
There  was  no  new  evidence  tending  to  establisb 


any  other  facts  touching  the  Ijoundary  lines, 
or  the  building  of  his  block  by  Richmond,  than 
those  which  have  appeared  In  the  reports  re- 
fared  to.  The  plaintiff,  among  other  requests, 
which  need  not  now  be  discussed,  asked  the 
court  to  rule,  In  substance,  that  the  evidence 
relied  on  by  the  defendant  to  prove  tliat  the 
plaintiff  proceeded  in  bad  faith  In  building  his 
biodt,  and  in  building  bis  c(vner  fence,  is  In- 
competent and  insufficient  to  sustain  a  finding 
to  that  effect  by  the  Jnry.  Tiie  priding  Jus- 
tice refused  to  fjjve  this  Instruction,  and  left 
it  to  the  Jury  to  say  whether  the  plaintiff  pro- 
ceeded in  good  faith  in  erecting  bis  building 
after  the  notice  from  Mrs.  Starkle.  Tbe  ver- 
dict was  for  the  plaintiff  In  tbe  sum  of  $1,- 
133.9& 

Tbe  only  additional  features  bearing  npon 
the  question  thus  left  to  the  Jury  against  the 
idaintlff's  exception,  beyond  that  presented 
by  the  reported  cases  of  Staikle  v.  Rkdunond, 
Green  v.  Richmond,  and  RIctmiond  v.  Ames, 
before  mentioned,  and  which  was  considered 
by  this  comt  In  the  decision  in  Richmond  v. 
Ames,  were  the  testimony  of  Mrs,  Starkle, 
above  referred  to,  and  the  agreement  that  tbe 
four  sums  were  reasonable  sums,  and  that  all 
of  them,  except  tbe  counsel  teea,  were  fixed 
In  the  former  suits.  It  was  said,  in  that  de- 
cision,  that  It  was  "entirely  consistent  with 
the  facts  reported  that  the  present  plaintiff  pro- 
ceeded in  good  faith  in  erecting  his  buUdlng, 
even  after  the  notice  of  Starkie's  wife.  The 
^cts,  80  far  as  as  they  are  reported,  are  sudi 
tliat  it  might  well  require  the  Judgment  of  a 
court  in  order  to  determine  the  boundaries  and 
width  of  the  passageway  which  Starkle  and 
Green  were  oititied  to  use."  If,  after  that 
decision,  It  was  open  to  the  defendant  to  try 
the  question  whether  Richmond  proceeded  in 
good  faith  to  erect  his  building  after  the  no- 
tice from  Starlde's  wife,  we  find  nothing  In 
tbe  alight  additional  evidence,  or  In  the  agree- 
ments now  before  us,  to  Justify  a  finding  that 
he  proceeded  In  bad  faith.  Ihat  he  erected 
the  building  and  contested  tiie  suite  with  a 
design  to  make  e^)ense  for  Mrs.  Ames  Is  Incon- 
ceivable. While  he  was  putting  up  a  blo^ 
within  the  right  plainly  given  his  own 
deed,  a  woman  came  to  him  In  the  alleyway, 
and  tcAA  him  that  be  was  encroaching  on  the 
alleyway,  and  that  their  deeds  came  first  His 
position,  as  announced  iu  his  reply,  was  that 
he  was  going  by  his  deed.  He  kept  on  at  the 
work,  which  was  then  either  In  the  stage  of 
the  removal  of  the  old  building,  or  had  pro- 
gressed only  so  far  as  to  show  wbne  the  wall 
of  tiae  new  building  was  to  be.  Tbere  was  no 
further  or  other  notice  or  ranwistrance  or  com- 
plaint for  nine  years.  So  far  from  acting  op- 
pressively towards  Mrs.  Ames,  he  bad,  short- 
ly aft«  obtaining  his  deed  from  her,  without 
resorting  to  her,  compelled  Davis,  her  grantor, 
to  make  good  Ok  damage  done  him  by  reason 
of  the  fact  that  he  was  precluded  from  build- 
ing over  the  way.  In  relying  upon  bla  own 
deeds  he  was  within  Us  legal  ri^t,  as  be  was. 
a}ao.  In  defending  tbe  suits.  He  certainly  made 
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no  concealment  of  the  fact  that  the  suits  were 
iKing  pressed  against  him,  and  talked  aboot 
them  with  Mr.  Ames,  who  was  the  agent  of 
Mis.  Ames  In  managing  her  real  estate,  and 
had  bim  as  a  witness  in  the  suits.  We  find 
□o  circumstance  Indicating  any  improper  or 
imreasooable  motive  ot  act  on  the'  part  ot 
Richmond  throughout  the  transaction  from  be- 
^nnlng  to  end.  He  acted  within  the  ris^t 
giren  him  the  defendant's  deed,  was  cast 
In  damsges  at  the  end  of  a  long-delayed,  tedi- 
ous, and  doubtful  litigation,  and  was,  we 
tUntc,  entitled  to  hare  the  Juiy  Instructed  that 
the  evidence  relied  upon  to  prove  that  be  pro- 
ceeded in  bad  fBitb  was  Insoffldent  to  sustain 
a  finding  to  that  effect  Exceptions  sustained. 


an  hmi.  wm 

WILCOX  T.  ZANa 

(Snpr«ne  Jodidal  Gouit  of  Massachusetts. 
Soflolk.   Jan.  8^  1807.) 

NKOUeaiTOa— VOLDKTRBR  — GOKTRIBUTOBT  NsOU- 
OBNOB— BVIOEKCB. 

1.  One  who  eoes  on  a  roof,  at  the  request  of  a 
tenant  In  the  ouUdiDg,  to  do  gratuitously  work 
which  the  tenant  has  the  right  to  do  on  the  roof, 
is  not  a  volunteer,  and  therefore  the  owner  is 
liable  to  ber  for  injuries  caused  by  neglect  to 
repair  the  roof. 

2.  Plaintiff,  while  working  on  a  roof,  was  in- 
jured by  the  breaking  of  a  roc^  board  under  her 
feet.  The  roof  had  not  been  repaired  for  more 
than  two  years,  and  the  board  which  broke  was 
croBS-grained,  knotty,  and  badly  rotted.  Plain- 
tiff bad  never  noticed  tbe  condition  of  the  roof, 
Mid  was  d<dng  her  wwk  in  tbe  usual  way. 
Etldf  that  negligence  and  etmbibatory  negll- 
goice  were  qaesSons  for  the  Jury. 

Exceptions  from  supreme  judicial  court, 
Suffolk  county. 

Action  by  Olara  A.  Wilcox  against  Joseph 
Zane  to  recover  for  personal  injuries.  The 
trial  Judge  directed  a  verdict  for  defendant 
at  tbe  close  of  plalntltTs  evidence,  and 
plaintiff  bringa  exceptions.  Exceptions  sus- 
tained. 

£}.  O.  Shepard,  for  plaintiff.  Elden,  Walt 
&  Whitman,  for  defendant. 

KNOWIjTON,  J.  The  evidence  tended  to 
show  that  the  roof  where  the  plaintiff  was 
injured  was  retained  in  the  possession  of 
tbe  defendant  as  a  place  to  be  used  In  com- 
mon by  his  tenants  In  tbe  building  for 
banging  clothes  to  dry,  and  for  other  uses 
to  which  tbe  yard  of  a  dwelling  house  is 
commonly  put.  It  was,  tberefwe,  his  duty 
to  keep  It  in  a  reastmably  safe  condition  tea 
the  uses  for  which  it  was  Intended.  Looney 
V.  McLean,  128  Mass.  33;  Marwedel  v.  Oook, 
154  Mass.  236,  28  N.  E.  140;  Watklns  v. 
Goodall,  138  Mass.  533;  MlUer  v.  Hancock 
(1893)  2  Q.  B.  177.  The  plaintiff  was  a  board- 
er with  Mrs.  Pray,  one  of  the  defendant's 
tenants,  who,  by  contract  with  the  defend- 
ant's agent,  had  a  right  to  use  the  roof  in 
common  with  others.  At  Mrs.  Fray's  re- 
quest, she  went  upon  the  roof  to  do  work 
for  Mrs.  Pray,  which  she  bad  a.  right  to 


do  there  under  her  contract  with  the  de- 
fendant Although  she  was  working  gra- 
toitously,  she  was,  In  a  sense,  a  servant 
or  agent  of  Mrs.  Pray,  and  she  went  upon 
the  roof  In  Mrs.  Fray's  right  Barstow  v. 
Railroad  Oo.,  143  Mass.  635,  536,  10  N.  E. 
255.  The  use  which  the  tenants  might 
make  of  tbe  roof  was  not  limited  to  work- 
ing there  In  person.  The  implied  Invitation 
growing  out  of  the  defendant's  contract  ex- 
tended to  the  agents  and  servants  of  the 
tenants  who  went  upon  the  roof  to  do  work 
which  the  tenants  vfere  authorized  to  do 
there.  The  defendant  had  an  interest  in  the 
use  to  which  the  roof  was  being  put  for 
he  received  pay  from  his  tenants  for  tbe 
privilege  of  so  using  It  Upon  the  evidence 
in  this  case  the  defendant  owed  the  plain- 
tiff tbe  same  duty  to  have  tbe  roof  reason- 
ably safe  at  the  time  of  the  accident  that 
he  owed  to  Mrs.  Pray.  Plummer  v.  Dill, 
166  Mass.  428,  31  N.  B.  128;  Hart  T.  Cole, 
166  Mass.  476,  31  N.  E.  QU.  There  was  evi- 
dence from  which  tbe  Jury  might  have 
found  that  be  failed  in  tbe  performance 
of  this  duty.  It  is  clear  that  It  was  not 
necessary  to  have  a  very  strong  floor,  for,  If 
one  broke  through  It,  bis  foot  could  not 
descend  more  than  about  four  inches  before 
It  would  be  stopped  by  the  roof  below.  As 
the  danger  of  Injury  was  small  If  a  board 
broke,  a  greater  risk  of  breaking  was  al- 
lowable than  if  a  break  would  be  likely 
to  be  attended  by  serious  consequences. 
But  there  was  evidence  that  the  board 
which  broke  was  badly  decayed,  and  was 
cross-grained  and  knotty,  and  that  no  re- 
pairs bad  been  made  on  the  roof  for  more 
than  two  years.  We  think  that  the  pieces 
of  broken  board  which  were  In  evidence, 
the  photographs,  and  tbe  testimony  of  the 
witnesses,  presented  a  question  for  tbe  jury 
on  this  branch  of  the  case.  We  cannot  say, 
as  matter  ot  law,  that  there  was  no  evi- 
dence that  the  plaintiff  was  In  the  exercise 
of  due  care.  She  testified  that  she  had 
never  noticed  the  dangerous  condition  of  the 
roof  at  the  place  of  the  accident  and  sbe 
was  in  tbe  performance  of  her  duty  in  the 
usual  way.  She  bad  no  such  duty  to  ob- 
serve the  condition  of  tbe  roof  in  regard 
to  safety  as  the  defendant  bad.  Bxceptlons 
BUfltalned. 

067  Han.  316) 

TRADERS*  NAT.  BANE  v.  ROGERS. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  Jan.  8,  1897.) 

PoRQERT  OP  Note— RATrncATios— Estoppel. 

1.  Failure  of  one,  when  shown  a  note  indorsed 
with  his  name,  to  at  once  repudinte  the  geun- 
inenesB  of  the  signRture,  while  evidence,  in  tbe 
nature  of  an  admission  on  the  question  wheth- 
er he  assumed  the  signature  as  nis  own,  is  not 
conclusive;  he  having  received  no  benefit  from 
the  forgery,  and  the  forger  not  being  his  agent 
for  any  pnrpoae. 

2.  Statement  of  one  to  the  holder  of  a  note, 
when  shown  the  same  with  his  name  indorsed 
thereon^  that  "the  note  will  be  paid,"  it  not  con- 
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clnsive  evidence  «f  a  ratification  of  the  sig- 
nature. 

8.  One  who,  when  shown  a  protested  note  in- 
dorsed with  hifl  name,  states  that  it  will  be  paid, 
la  not  thereby  estopped  to  claim  the  aignntiire  a 
forgery;  the  evidence  warrantinR  a  finding  that 
he  did  not  make  the  remark  with  intent  to  mis- 
lead, and  that  it  was  not  relied  and  acted  on  as 
an  adcusaion  of  the  genolneness  of  the  aigna- 
tnre. 

Exceptions  from  saperlor  court,  Suffolk 
county;  ChaB.  S.  Lillet,  Justice. 

Action  hy  the  Traders'  National  Bank 
agaxUBt  Albert  I>.  Rogers  on  a  .note  indorsed 
Wltli  defendant's  name.  The  conrt  found  for 
defendant,  and  plalntUf  exeats.  Ezcepttons 
wcfrnled. 

The  conduct  of  defendant  relied  on  by 
plaintiff,  of  which  Mr.  Jaqnlth  was  presi- 
dent, was  when  defendant  came  to  the  bank 
after  being  notified  that  It  had  a  protested 
Bote  bearing  his  indorsment. 

Strout  &  Coolidge  and  W.  R.  Blgelow,  for 
plaintiff.   O.  B.  Elder,  for  defepdant 

AI.LEN,  J.  1.  The  plaintiff  contends  that 
If  the  defendant,  when  the  note  was  first 
shown  to  him,  knew  that  tbe  Indorsement  of 
his  name  upon  It  was  a  forgery,  he  was 
bound  to  Inform  the  plaintiff  of  this  fact,  and 
that  hie  omission  to  do  so  amounted,  of  Itself, 
to  an  affirmation  of  the  signature.  There 
was  nothing  to  show  that  tbe  defendant  had 
received  any  benefit  from  the  forgery,  or  that 
the  forger  was  his  agent  for  any  purpose. 
Under  these  circumstances,  the  defendant 
was  not  bound,  as  a  matter  of  legal  duty,  to 
repudiate  or  disclaim  at  once  tbe  genuineness 
of  the  signature.  His  failure  to  do  so  was 
evidence  In  the  nature  of  an  admission, 
which  might  be  considered  as  bearing  upon 
the  question  whether  he  assumed  the  signa- 
ture as  his  own,  but  it  was  not  conclusive. 
President,  etc.,  v.  Crafts,  2  Allen,  269,  273; 
Harrod  v.  McDanlels,  126  Mass.  413.  Nor 
was  the  defendant's  statement  that  "the  note 
will  be  paid"  conclusive  evidence  of  a  rati- 
fication of  the  signature.  It  was  consistent 
with  the  idea  that  the  defendant  was  sur- 
prised at  finding  bis  name  upon  the  note, 
and  left  the  bank,  saying  as  little  as  possible, 
but  meaning  only  to  give  the  Impression  that 
he  thought  the  note  would  be  taken  up  by 
some  one  other  than  himself.  Indeed,  his 
words  and  manner  would  seem  to  have  left 
this  impression  upon  Mr.  Jaqultb  himself.  It 
was  competent  for  the  court  to  find,  as  It  did, 
upon  tbe  evidence,  that  It  was  not  satisfied 
that  the  defendant  made  the  remark  with 
the  Intent  to  give  the  plaintifTs  officers  to 
understand  that  tbe  signature  was  his,  and 
genuine,  or  with  Intent  to  induce  the  bank  to 
assume  that  his  statement  was  an  admission 
of  tbe  genuineness  of  tbe  signature;  and  this 
finding  negatives  ratification.  Creamer  v. 
Perry,  17  Pick,  332;  Wellington  v.  Jackson, 
121  Mass.  157;  Bank  v.  Crafts,  4  Allen,  447, 
455;  Smith  t.  Tramel,  63  Iowa,  488,  27  N. 
W.471. 


2.  It  was  also  competent  for  the  court  to 
find,  as  it  did,  upon  the  evidence,  that  It  was 
not  satisfied  tJiat  the  defendant  mads  the  re- 
mark above  mentioned  with  intent  to  mislead 
tbe  plaintiff,  or  that  the  plaintiff  relied  and 
acted  upon  his  statement  as  an  admission  of 
the  genuineness  of  his  signature.  According 
to  the  rule  of  law  as  estabUshed  In  this  com- 
monwealth, this  negatives  an  estoppel.  Lin- 
coln V.  Gay,  164  Mass.  537,  42  N.  B.  06;  Stiff 
v.  Ashton,  156  Mass.  130,  29  N.  B.  208;  Bank 
T.  Bufflnton,  87  Mass.  498.  Ezceptloiis  orer- 
ruled. 

a«7  Mus.  4«e> 

OOMMONWBAI^  t.  FLTNN. 

(Supreme  Judicial  Court  of  Massachnsetta.- 
Suffolk.   Jan.  20^  1897.) 

liABOBNT  — POSflSSSION  OBTAINBD  BT  FBAUD  — 1» 

STRDCTIONS. 

1.  Evidence  that  defendant  solicited  a  persc»i 
to  purchase  a  ticket  entitling  her  to  have  her 
photograph  taken,  25  cents  to  be  paid  In  ad- 
vance; tliat,  on  ner  stating  that  she  bad  no 
change,  defendant  offered  to  change  a  dollar 
for  her,  and,  on  receipt  of  the  bill,  told  her  that 
he  was  soing  out  for  the  change,  and  for  her  to 
await  Ms  return;  that  he  never  returned,  and, 
when  arrested,  denied  having  ever  seen  her,— 
warrants  a  conviction  of  larceny,  on  the  ground 
that  he  obtained  possession  of  the  bill  by  fraud 
with  intent  to  convert  It  to  hts  own  use. 

2.  Instructions  based  tm  a  hypothesis  not 
warranted  by  the  evidence  are  properly  refused. 

Exceptions  from  superior  court,  Suffolk 
county;  Danld  W.  Bond,  Judge. 

Daniel  Flynn  was  convicted  of  larceny, 
and  excepts.    Exception  overruled. 

Prosecutrix  testified  substantially  as  fol- 
lows: That  on  February  27,  1896,  witness 
was  employed  as  a  cook  by  a  family  living 
on  Mill  street,  Dorchester.  That  defendant 
came  to  her,  and  asked  h'er  to  purchase  a 
ticket  entitling  her  to  have  one  dozen  photo- 
graphs taken  for  $1.50,  25  cents  to  be  paid 
in  advance,  at  the  Revere  Studio,  OS  Court 
street,  Boston.  That  she  purchased  a  ticket 
of  defendant,  and  paid  him  therefor  25  cents. 
That  thereupon  defendant  said  to  witness 
that,  if  she  would  give  him  25  cents  more, 
he  (defendant)  would  finish  off  slx  or  seven 
more  photographs  for  witness.  "I  said  to 
defendant  that  I  had  no  more*change.  I  had 
paid  him  twenty-five  cents.  He  told  me  he 
would  change  a  bill.  I  gave  him  a  dollar 
bill,  and  he  put  It  In  bis  pocket,  and  said: 
There  Is  another  man  with  me  on  the  road. 
I  have  not  got  tbe  change.  I  am  going  out 
for  tbe  change.'  He  gave  me  two  tickets, 
and  told  me  to  bold  them  till  he  came  back. 
He  never  came  back.  I  did  not  see  him  till 
a  week  or  so  later,  when  he  denied  tbat  he 
ever  saw  me  before."  That  witness,  after 
handing  said  dollar  bill  to  defendant,  had 
no  claim  upon  it  except  for  the  75  cents 
change  defendant  agreed  to  bring  back  to 
her.  Tbat  she  had  never  visited  the  Revere 
Studio,  nor  applied  to  have  any  pictures 
taken  upon  the  ticket  purchased  of  defend- 
ant. Christopher  Karcher,  the  complainant. 
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testified  BnbBtantially  as  follows,  subject  to 
the  defeudant'6  objection,  and  exception  dii- 
ly  made  and  saved:  That  on  March  9,  1896, 
he  arrested  defendant  That  be  then  asked 
him  If  he  was  guilty,  and  he  said,  "No."- 
That  defendant  said  he  had  to  suffer  for 
some  one  else.  That  defendant  gave  witness 
his  name  Andrew  Hall.  That  witness  then 
took  defendant  to  police  station  11,  In  Dor- 
chester, and  there  asked  witness  his  name, 
and  he  would  not  give  his  right  name.  That 
defendant  said  his  name  was  Taylor,  and 
that  then  he  said  his  name  was  Danid 
Flynn. 

John  D.  McLaughlin,  for  the  Common- 
wealth. Glareace  W.  Bowley,  for  defendant. 

MORTON,  J.  The  defendant  was  Identl- 
fled  by  the  witness  Driscoll  as  the  man  who 
obtained  the  bill  from  her,  and,  in  addition 
to  the  representations  by  which  he  induced 
her  to  part  with  it,  there  was  evidence  that 
he  went  away  with  It,  and  never  returned; 
and  that  when  he  was  arrested,  about  10 
days  later,  he  denied  that  he  had  ever  seen 
her  before,  gave  different  names  to  the  of- 
ficer who  arrested  bim,  and  said  that  he  bad 
to  suffer  for  some  one  else.  It  was  compe- 
tent for  the  Jury  to  find  in  this  testimony 
that  the  title  to  the  bill  did  not  pass  to  him, 
and  tliat  be  obtained  possession  of  It  by 
fraud,  with  the  present  Intent  to  convert  It 
to  bis  own  use,  and  did  so.  This  would  con- 
stitute larceny.  Com.  t.  Rubin,  165  Mass. 
45S,  43  N.  E.  200;  Com.  v.  Lannan,  153  Mass. 
287,  2G  N.  E.  858;  Com.  v.  Barry,  124  Mass. 
325.  The  first  of  the  rulings  asked  for  by 
the  defendant  was  therefore  rightly  refused. 

The  remaining  instnictlons  which  were  re- 
quested by  the  defendant  present  questions 
of  more  difficulty.  If  the  circumstances  dis- 
closed by  the  evidence  were  such  as  to  fair- 
ly Justify  the  inference  that  a  relation  of 
tonst  and  confidence  arose  between  the  wit- 
ness Dilscoll  and  the  defendant,  so  that  he 
became  her  debtor  for  75  cents,  and  she 
gave  bim  credit  therefor,  then,  the  title  to 
the  bill  having  passed  to  htm,  he  could  not 
be  convicted  of  larceny,  tbongh  he  had  ob- 
tained possession  of  It  by  fraud.  Com.  v. 
Barry,  supra.  But  If  he  was  only  her  hand 
or  agent  to  get  the  bill  changed,  with  the 
right  to  retain  25  cents  out  of  It  when  he  had 
done  BO,  returning  the  rest  to  her,  and  he 
obtained  possession  of  the  bill  by  frand,  with 
the  Intent  at  the  time  to  appropriate  the 
-whole  to  his  own  nse,  and  did  so,  then  the 
title  to  the  bill  remained  in  her,  and  be  was 
guilty  of  larceny.  Com.  v.  Barry,  supra; 
Com.  V.  Lannan,  supra;  Com.  v.  O'Malley, 
97  Mass.  584;  Justices  v.  People,  90  N.  Y. 
12;  Murphy  v.  People,  104  111.  528;  2  Bish. 
Or.  Law,  §  808.  Obtaining  possession  by 
fraud  la  such  a  case  Is  regarded  as  having 
the  same  effect  as  obtaining  possession  by 
trespass.  Com,  v.  Rubin,  165  Mass.  454,  455. 
We  think  that  there  was  no  evidence,  or, 
if  there  was,  It  was  so  slight  aa  to  be  no  more 


than  a  scintilla,  that  fairly  would  have  war 
ranted  tlie  Jury'  in  finding  that  the  transac- 
tion was  of  the  former,  and  not  of  the  lattw 
character.  The  undisputed  testimony  was 
that  the  defendant  received  the  bill  for  the 
purpose  of  getting  It  changed,  and  that  he 
was  expected  to  do  so  Immediately;  and 
though  the  witness  Driscoll  did  not  expect 
the  bill  to  l>e  returned  to  her,  but  only  to  re- 
ceive the  75  cents,  that  does  not  show,  and 
bas  no  tendency  to  show,  that  she  bad  part- 
ed with  the  title  to  the  defendant  But  the 
bill  remained  her  property  till  he  bad  de- 
livered it  to  another  person,  and  received  the 
change.  Com.  v.  Lannan,  supra.  Nor,  for 
the  Bamc  reason,  was  there  any  evidence 
which  fairly  would  have  warranted  the  Jury 
in  finding  that  the  bill  wag  delivered  to  the 
defendant  In  payment  of  the  25  cents  which 
th*-  witness  Driscoll  had  agreed  to  pay  him, 
meaning  thereby  that  the  property  in  the  bill 
had  passed  to  him.  It  was  expected  that  be 
would  receive  his  pay  out  of  the  dollar,  but 
that  is  very  different  from  saying  that  the 
bill,  or  any  part  of  it,  became  bis;  and  that 
the  effect  of  the  transaction  was  to  convert 
the  witness  Driscoll  from  his  debtor  Into  ills 
creditor.  In  the  view  of  the  case  which  we 
take,  the  Instructions  which  we  are  now  con- 
sfdei-lng  were  each  based  in  some  particular 
on  a  hypothesis  which  the  evidence  did  not 
warrant  and  were  therefore  rightly  refused. 
Those  which  were  given  were  correct.  The 
statements  which  were  made  by  the  defend- 
ant to  the  ofl3cer  are  not  shown  to  have  been 
made  under  such  circumstances  as  to  make 
them  incompetent  Com.  v.  Myers.  160  Mass. 
530,  86  N.  B.  4S1.  Bzceptlon  OTermled. 


(167  Masa.  364) 

BISHOP  T.  NORTH  ADAMS  FIRE  DI8T. 

(Supreme  Jndldal  Court  of  Massacbusetts. 
Berkshire.    Jan.  9,  1897.) 

EhikbhtDovain-Statute— Dahaoes  Foa  Waone' 

TUL  TaKIKQ— HlQHWATS— AdDITIOK- 
AL  SeRVITUIJR. 

1.  St  1889,  c.  144,  providing  that  a  fire  dis- 
trict may,  for  the  purpose  of  constructing  and 
repairing  aqtiedacts  (section  1),  take  auy  land 
necessary,  and  (scctioD  3)  dig  up  any  road,  pub- 
lic way,  or  other  way  along  which  wnter  pipes 
are  laid,  does  not  authorize  the  approprliition  of 
a  perpetual  right  to  take  from  a  tract  of  land 
adjacent  to  the  highway,  in  which  water  pipes 
were  laid,  earth  and  stones  for  repairhig  aqne- 
dacts. 

2.  Where  petitioner  in  a  proceeding  to  asseaa 
damages  for  a  taking  of  land  for  public  use 
proves  no  value  except  of  all  the  land  taken,  and 
the  talcing  Is  invalid  in  part,  there  can  be  no 
recovGiy,  the  remedy  for  damage  by  the  invalid 
taking  being  hy  action  in  tort. 

3.  The  owner  of  the  fee  in  a  highway  is  not 
entitled  to  compeDsation  for  the  subjection  of 
the  highway  to  the  additional  public  use  of  lay- 
ing water  pipes  under  It. 

Exceptions  from  superior  court,  Berk- 
shire cotmty;  Ellsha  B.  Maynard,  Judge. 

Petition  by  Eleanor  L.  Bishop  against  the 
North  Adams  Fire  District  for  an  assess- 
ment of  damages  by  a  Jury  for  land  taken  by 


Digitized  by  Google 


926 


45  NOUTHBASTEIIN  REPOUTER. 


(Mass. 


respondent  In  the  construction  of  a  water- 
works system.  There  was  a  vwdict  direct- 
ed for  defendant  at  the  dose  of  plaintiff's 
evidence,  and  plaintiff  bringa  exceptlwuk 
Exceptions  OTerruled. 

Plngree,  Dawes  &  Burke,  for  petitioner. 
Mark  E.  Couch,  for  respondent. 

LATHROP,  J.  St  1889,  c.  144.  authorized 
In  section  1  the  North  Adams  Fire  DLstrlct, 
for  the  purpose  of  supplying  said  district,  the 
Inhabitants  of  North  Adams,  and  the  Inhabit- 
ants of  that  portlMi  of  Willlamstown  lying  ad- 
jacent and  contiguous  to  the  prop<»ed  main 
line  of  pipe  through  which  the  water  was  to 
be  conducted,  with  pure  water  for  the  extin- 
guishment of  firea  and  for  domestic  and  other 
purposes,  to  take  by  purchase  or  otherwise  the 
waters  of  a  certain  brook  and  its  tributaries  In 
Willlamstown,  and  convey  the  water  through 
Willlamstown  and  Nortii  Adams;  and  to 
"take  and  hold  by  gift,  purchase  or  otheiv 
wise,  any  lands,  rlghte  of  way  and  easements, 
necessary  for  obtaining,  taking  and  conTe;y- 
ing  said  water  and  laying,  constructing  and 
maintaining  aqueducts,  water  courses,  res- 
erve^ storage  basins,  dams  and  such  other 
works  as  may  be  deemed  necessary  tor  col- 
lecting, purifying,  storing,  retaining,  dis- 
charging, conducting  and  distributing  said 
water."  By  section  2  the  Are  district  is  re- 
quired, within  60  days  after  any  taking  onder 
the  act  to  "file  and  cause  to  be  recorded  In  the 
re^stry  of  deeds  for  the  coonty  and  district 
In  which  such  land  or  other  prt^rty  is  sit- 
uated, a  description  thereof  sufficiently  accu- 
rate for  identification,  with  a  statement  of 
the  purpose  for  which  the  same  was  taken, 
which  statement  shall  be  signed  by  the  chair- 
man of  the  prudential  committee  of  said  fire 
district"  By  section  3  the  fije  district  was 
given  the  power,  for  the  purposes  aforesaid, 
amcHig  other  things,  to  make  excavations,  and 
to  carry  any  pipe  over  or  under  any  public 
way,  highway,  or  othw  way,  In  such  manner 
as  not  unnecessarily  to  obstruct  the  same; 
and,  under  the  direction  of  the  boards  of 
selectmen  of  the  towns  of  North  Adams 
and  WUltamstown,  "to  enter  upon  and  dig 
Qp  such  road,  street  or  way  for  the  purpose 
of  laying  down,  maintaining  or  re£)alring 
any  pipe,  drain  or  aqueduct"  By  section  4 
the  fire  district  Is  liable  to  pay  "all  damages 
sustained  by  any  pereons  or  corporations  by 
the  taking  of  or  injury  to  any  of  their 
land,  water,  water  rights,  rights  of  way,  ease- 
ments or  pn^>ert7,  or  by  the  constructing  or 
repairing  of  any  aqueduct,  reservoir  or  other 
works."  And  damages  are  to  be  assessed 
and  determined,  In  the  case  of  any  person 
sustaining  damages  as  afwesald,  In  the  man- 
ner provided  by  law  when  land  Is  taken  for 
the  laying  out  of  highwaysi  The  petitioner 
IB  the  owner  of  five  lots  of  land  in  Willlams- 
town, each  of  which,  except  one,  abuts  upon 
a  imbllc  highway  called  the  "Back  Bead." 
The  lots  abutting  on  the  highway  have  In  all 
an  area  of  over  50  acres,  and  the  lot  not 


abutting  on  the  highway  is  connected  with 
the  other  lots,  and  has  an  area  of  about  three 
acres.  There  are  no  fences  between  any  of 
the  lots.  At  the  trial  in  the  superior  court 
there  was  evidence  tending  to  show  that  on 
or  about  November  15,  1889,  a  water  pipe 
ot  the  respondent  was  laid  through  the  Back 
Road,  which  lies  westerly,  of  the  petition- 
er's land,  until  the  pipe  approached  the 
southerly  boundary  of  ber  kind,  when  It 
crossed  the  highway  to  the  west  and  passed 
south^ly  outside  the  limits  of  the  way 
through  the  land  of  one  Russell  Brlggs, 
through  which  a  dike  had  to  be  constructed 
f cnr  the  pipe;  that  In  the  road  In  front  of  the 
petitioner's  land  the  pipe  was  laid  on  the 
surface,  and  earth  and  aoH  were  tafc«i  to  fill 
the  road  and  cover  the  pipe;  and  that  earth 
and  soil  were  also  taken  and  carried  onto 
the  land  ot  BnBseU  Brl^s  to  construct  the 
dike  and  to  cover  the  pipe;  and  that  exca- 
ratlons  were  made  Into  the  land  of  the  peti- 
tioner along  the  east^ly  side  of  the  way 
in  two  places  tor  aboat  30  feet,  to  obtain  tbe 
earth  and  soil  so  used. 

The  exceptions  ledte:  "The  petitioaer 
testified  that  the  excaTatlons  made  by  the 
agents  <tf  the  fire  district  aforesaid  in  laying 
said  pipe  rendered  It  Impossible  to  drire  oato 
her  said  land."  The  petitlmier  also  Intro- 
duced evidence  as  to  the  value  of  her  are 
lots  of  land  at  the  time  of  the  alleged  taking, 
and  damages  for  taking  the  same,  contend- 
ing th&t  the  description  In  the  alleged  taking 
embraced  and  Included  all  of  the  lots.  Tbe 
petfti<mer  was  allowed  to  put  In  evidence, 
against  the  objection  and  exceptkm  oC  the 
respondent,  a  cotlfled  copy  of  an  Instrnm^t, 
recorded  In  the  registry  of  deeds,  which  the 
petitioner  contended  was  a  taking  of  all  of 
h^  lots.  After  the  admission  of  this  In- 
strument, fbe  presiding  Justice  ruled  ttiat 
upon  the  pleadings  and  evidence  the  peti- 
tioner could  not  recover,  and  directed  the 
Jury  to  return  a  verdict  tot  the  rei^mndent; 
and  the  case  comes  before  us  on  the  petitlmi- 
er's  exceptions. 

The  principal  questions  which  have  been 
argued  before  us  by  the  counsel  for  the  rtv 
sptmdent  r^te  to  the  admissibility  in  evi- 
dence of  the  certified  copy  of  tlie  instrument 
of  taking.  The  objections  made  to  this  In 
the  court  b^ow  appear  to  be  that  there  was 
no  evidence  of  any  vote  of  the  respondent 
relating  to  the  alleged  taking  of  the  petition- 
er's land,  nor  how  such  an  instrument  came 
to  be  recorded,  nor  by  whose  authority  It 
was  made,  nor  whether  the  person  whose 
name  was  appended  was  ever  chairman  of 
the  prudential  committee  of  the  respondent. 
We  do  not  find  It  necessary  to  determine 
these  questions,  even  if  they  are  open  uxion 
the  exceptions  before  us.  tror  the  purposes 
of  the  case,  we  consider  the  alleged  taking 
to  be  in  evidence.  The  first  questions  to  be 
determined,  then,  are  what  the  respondent 
to(d£,  and  how  Car  the  taking  was  authorized 
hj  law. 
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The  Infitrument  In  qnestloD  Is  dated  on 
January  6,  1889,  whlcli  Is  probably  a  mis- 
take for  January  6,  1890,  as  the  Instrument 
was  recwded  In  tbe  registry  of  deeds  on  the 
latter  date,  and  the  language  of  the  instru- 
ment relates  to  a  time  betwera  the  two  dates. 
It  ledtes  a  taking,  on  Norember  15,  1880, 
under  St.  1889,  c.  144,  of  "tbe  sole  and  ex- 
dnslre  right  and  piirUege  at  all  times  here- 
after to  lay  down,  keep,  and  forero:  main* 
tain  In  good  repair  an  Ircm  pipe  twenty-four 
inches  In  dlamet^  0ni^e  measurement)  for 
conveying  and  distributing  pure  water  for 
the  purposes  named  In  said  act.  In,  alaaK. 
and  through  a  cartain  piece  or  parcel  of  land 
situate  In  WlUlamstown  In  said  county, 
bounded  on  flie  north  and  east  by  land  of 
OlaTKice  Whitney,  on  the  south  by  Hie  Ste- 
Tenson  lot,  so  called,  and  on  the  west 
lands  of  Russell  B.  Briggs  and  of  Thcnnas 
Qninn  as  tbe  pipe  of  the  fire  district  Is  now 
laid.  The  said  water  pipe  of  the  said  fire 
district  Is  laid  wholly  within  the  limits  of 
the  public  highway  leading  from  Ncffth  Ad- 
ams to  Wllliamatown,  known  as  the  Back 
Boad,  the  fee  (HF  which  Is  in  the  name  and 
owned  hy  Eleanor  L.  Bishop  of  North  Ad- 
ams In  said  county,  subject  to  the  public 
easement  of  a  highway."  It  Is  evident  that 
thus  far  there  was  no  attempt  to  take  the 
whc^  of  the  petltloner'a  land,  or  even  an 
easement  In  Ote  whol&  The  genraal  lan- 
guage empk^ed  corertng  tbe  petitioner's  land 
and  the  toad  Is  qnallfled  by  the  wwds,  "as 
the  pipe  of  the  said  fire  district  Is  now  laid,'* 
as  well  aa  by  the  wcvda  ^rtilch  state  where 
the  pipe  Is  laid.  The  fair  meaning  at  the 
Instrument  Is  simply  thai  an  easement  ^ras 
taken  In  tbe  public  highway.  It  Is  therefore 
Immaterial  that  the  entire  tract  was  inaccu- 
rately described  1^  stating  that  It  was  bound- 
ed on  the  north  and  east  by  land  of  Olareoice 
Whitney,  and  on  the  sonth  by  the  Sterenstm 
lot,  when  in  tact  It  was  not  so  bounded,  The 
remaining  portion  ot  tbe  taking  is  thus  de- 
scribed: "The  said  fire  district  did  also  take 
at  the  time  and  for  tiie  purposes  aforesaid 
the  right  to  take  at  all  times  after  the  laying 
of  the  said  water  pipe  by  the  said  district  as 
aforesaid  sufficient  earth,  soil  and  stones  from 
t^  tract  hereinbefUe  described  to  construct 
the  trench  and  to  cover  the  said  water  pipe, 
of  the  said  district  adjacent  to  said  tract,  and 
ke^  the  same  In  perpetual  repair,  with  the 
right  at  all  times  hereafter  to  enter  upon  said 
tract  and  keep  the  same  in  perpetual  repair, 
with  the  right  at  all  times  bereafter  to  en- 
toe  npon  said  tract  ot  land  with  men  and 
teams  to  keep  and  maintain  the  said  water 
pipe  In  good  repair  for  the  purposes  named 
in  the  act"  The  language  here  used  Is  am- 
trtguous.  The  words,  "the  tract  brarelnbefwe 
described,"  might  be  construed  to  Include 
the  land  ot  the  petitioner,  Inclndlng  the  road, 
but  the  fact  that  the  water  pipe  is  described 
aa  being  "adjacent  to  said  tract"  appar^itly 
shows  that  tbe  intent  o(  the  instrument  was 
to  take  the  land  of  the  petitioner  eiduslTe 


of  the  road.  The  purpose  was  declared  to 
be  not  only  to  obtain  materials  for  the  con- 
stnicUon  of  the  trench,  but  to  keep  the  same 
In  perpetual  repair,  thus  subjecting  the  land 
of  the  petitioner.  Inclusive  or  exclusive  of 
the  road,  to  a  perpetual  servitude.  We  find 
no  authority  for  such  a  taking  given  in  the 
act  The  only  words  in  section  1  which 
have  any  ap^lcation  are  these:  "And  may 
also  take  and  h<^d  •  •  •  any  land 
•  •  •  necessary  for  obtaining,  taJdng  and 
conveying  said  water,  and  laying,  construct- 
ing and  maintaining  aqueducts."  But  nei- 
ther these  words  nor  the  general  words  In 
section  3  are.  In  our  oi^nlon,  broad  enough, 
so  far  as  the  aqueducts  are  concerned,  to 
autivaize  the  taking  of  land  outside  of  that 
necessary  tor  the  lining  and  constructing  of 
tiie  pipes,  and  do  not  authorize  tbe  Imposi- 
tion of  a  perpetual  servitude  upon  large 
tracts  of  adjacent  land,  for  the  mere  pur- 
pose of  furnishing  the  material  ft>r  construct- 
ing and  repairing  the  aqneducts.  The  grant 
of  power  to  take  land  by  tbe  right  ot  emi- 
nent dranaln  is  not  to  be  ^tended  19^  impli- 
cation or  infowce.  Balhroad  Oo.  t.  Davis, 
43  N.  T.  137,  146;  BaOroad  Co.  r.  Gunni- 
son, 1  Hun,  496.  To  construe  the  taking  as 
valid  would  give  to  the  respondent,  which  Is 
merely  a  quasi  municipal  corporation  (see 
Prout  T.  Fire  Dist,  1S4  Mass.  450,  28  N.  B. 
679),  a  greater  power  than  Is  given  to  mu- 
nicipal, or  even  to  railroad,  cwpcHations  by 
existing  laws.  Thus,  nnder  Pub.  St.  c.  tf, 
|§  99-101,  cities  and  towns  may  take  land 
tor  gravel  and  clay  pits  for  a  length  of  time 
not  exceeding  10  years,  and  the  report  of 
the  laying  out  is  required  to  state  tbe  extent 
and  depth  of  the  excavation  to  be  pormdtted. 
See  Hatdi  v.  Hawfces,  126  Mass.  177.  By 
Pnk  St  C112,  H  88,  91,  95,  a  raOroad  coi^ 
poratloa  may  take  land  outside  the  limit  ot 
its  location  tor  the  pmpuse  of  procuring 
stone  and  gravel,  but  can  do  so  only  by  ap- 
plying to  the  county  commlsslonars,  who 
may  prescribe  the  limits  within  whl<di  the 
same  may  be  taken.  See,  also,  St  1884,  c. 
134.  In  the  case  at  bar  the  petitioner's  land 
abuts  on  the  highway  only  about  600  feet 
and  tbe  respondent  has  assumed  to  take  the 
whoie  of  her  land,  amounting  to  over  60 
acres,  to  cover  the  pipe  adjacent,  and  keep 
the  same  in  popetnal  repair.  If  the  stat- 
ute authorized  the  taking  of  any  land  adjoin- 
ing, we  should  be  constrained  to  say  that 
tbe  taking  in  this  case  was  not  necessary, 
and  oonld  not  be  justified.  At  the  trial  In 
the  court  below  the  only  evidence  of  value 
and  damages  offered  by  the  petitioner  was 
on  the  theory  that  all  of  ner  lands  were 
taken.  As  we  are  oC  opinion  that  there  was 
no  valid  taking  of  aU  h«  lai^s,  she  cannot 
recover  for  such  a  taking.  The  excavations 
on  the  petitioner's  land  were  a  mere  tres- 
pass, tor  which  her  remedy  Is  an  action 
of  tort  While  th«e  i^pears  to  have  been 
some  change  In  the  grade  of  the  road,  no 
dalm  tar  this  was  made  in  ttie  court  below, 
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and  tbere  was  no  evidence  as  to  how  thla 
change  affected  her  land.  The  statement  In 
the  bill  of  exceptlO'ns  that  the  excavations 
made  In  laying  pipe  rendM'ed  It  Impossible  to 
drive  on  her  land,  relates,  we  presume,  to  a 
temporary  Interruptloa  of  travel  which  wonld 
not  entitle  her  to  relief.  See  Shaw  v.  Rail- 
road Co..  158  Mass.  597,  35  N.  E.  92,  and 
cases  cited;  Fitch  t.  Railroad  Co.,  59  Conn. 
414,  20  Atl.  345;  In  re  Squire,  125  N.  T.  131, 
26  N.  E.  142.  While  we  assume  thaX  the 
petitioner  owned  the  fee  in  the  highway,  the 
fact  that  this,  by  the  laying  of  the  pipe,  was 
subjected  to  an  addltioml  public  use,  did  not 
entitle  her  to  relief.  Attorney  Genera!  v. 
Metropolitan  R.  Co.,  125  Mass.  515;  Pierce  v. 
Drew,  130  Mass.  75,  SI.  The  ruling  that 
the  petitioner  was  not  entitled  to  recover  was 
therefore  correct.   Exceptions  overroled. 


(IBT  Hus.  231) 

COPFING  T.  DODGE. 

(Snpreme  Judicial  Conrt  of  Mnsaachueetts. 
Berkshire.  Jan.  6,  1897.) 

FoMlox  GoRpoKATio^rs— EKFonoEUENT  ow  Stock- 
holders' LlABILITT  —  LiVITATlOXS  —  NrOLI- 
OENce  OP  AoiiNT — MEASUite  OF  Damages. 

1.  Liability  of  a  atocltholder  of  a  foreign  cor- 
poration anda  the  statutes  of  the  foreign  state 
to  a  creditor  of  the  corporation,  not  iieing  al- 
leged to  be  contractnal,  or  to  be  bo  held  by  the 
courts  of  that  state,  cannot  l>e  enforced  in  Mas- 
sachusetts. 

2.  Where  a  declaration  seeks  recovery  for 
breach  of  contract,  recovery  cannot  be  had  in 
that  action  nnder  a  supplemental  declaration 
seeking  to  recover  the  consideration  of  tlie  con- 
tract, and  basing  the  right  thereto  on  rescission 
made  after  commencement  of  the  action  on  the 
contract. 

8.  In  an  action  for  damages  by  reason  of  bad 
investments  made  by  defendant  for  plaintiff, 
some  of  them  more  than  six  years  Itefore  the 
commencement  of  the  action,  it  is  error  to 
submit  the  case  for  the  jury  to  find  on  nil  the 
items,  without  regard  to  the  statute  of  limita- 
tions; the  counts  being  in  contract,  for  negli- 
gence, and  for  fraiid.  to  each  of  which  the  six- 
years  statute  applies,  unless  defendant  has 
fraudulently  concealed  from  plaintilf  the  cause 
of  the  action  (Pnb.  St  c.  197,  §  14),  and  a  rul- 
ing, as  matter  of  law,  that  there  was  such  con- 
cealmect,  not  being  warranted  by  the  evidence. 

4.  In  an  action  to  recover  for  bad  invest- 
ments in  mortgage  securities  made  by  defendant 
for  plaintiff,  the  case  being  submitted  on  three 
counts, — one  for  brearh  of  defendant's  undertak- 
ing to  invest  plnintiff's  money  safely;  another 
for  negligence  in  putting  her  money,  as  her 
agent,  into  worthlees  securities;  and  the  other 
for  fraudulent  representa tiouR  inducing  pliiiu- 
tiff  to  allow  defendant  to  place  her  money  m  the 
investments, — it  ia  error  to  charge  that  "the 
measure  of  damages  is  the  difference  between 
the  value  of  the  securities  at  the  time  plain- 
tiff got  the  property  into  her  ^ssesslon  (she  hav- 
ing, one  to  two  years  after  interost  was  in  ar- 
rears and  ceased  to  be  paid  on  the  mortgages, 
which  was  six  months  to  a  year  and  a  half 
after  the  purchases  thereof,  become  the  owner 
of  the  lands  covered  thereby,  through  fore- 
closure and  purchases  of  the  equitiom)  and  the 
face  value  of  the  securities  at  that  time";  the 
measure  of  damages  in  case  of  recovery  for 
breacb  of  contract  or  for  negligence  being  the 
differenee  between  the  value  of  the  mortgages 
at  the  time  tiiey  were  l>onght,  and  safe  mort- 
gages, and  this  being  the  measure  in  cases  of 
fraodnlent  r^rcscniationa,  unless  the  facta  of 


the  particular  case  warrant  a  different  rale  and 
'  the  default  In  Interest  being  a  drcnmstapce  to 
put  plaintiff  on  inriuiry,  so  that  her  damsgea 
should  be  measured  as  of  a  time  not  lata  than 
then. 

Exceptions  from  anperior  court,  Berkshire 
county;  EUaha  B.  Maynard,  Judge. 

Action  by  Rebecca  J.  Coffiiig  against  John 
L.  Dodge.  Verdict  for  plalntlfT.  Both  pax^ 
ties  exe^it  Plaintiff's  exceptions  orerrol- 
ed.   Defendant's  exceptions  sustained. 

H.  0.  Joyner  and  G.  0.  Warner,  for  plain- 
tiff. Marshall  WUcox  and  Frank  H.  Wright, 
for  defendant. 

BARKER,  J.  The  action  was  begun  on 
April  22,  1806,  by  a  writ  In  contract.  The 
original  declaration  bad  five  counts,  the 
first  of  which  was  In  contract  for  breach 
of  the  defendant's  undertaking  to  safely  In- 
vest for  the  plaintiff  money  which  he  prom- 
ised to  invest  safely  for  her  as  her  agent; 
the  third  was  for  fraudulent  representa- 
tions, whereby  the  plaintiff  was  induced  to 
allow  the  defendant  to  invest  the  plaintlfTs 
money  In  certain  mortgages,  which  turned 
out  not  to  be  good;  the  fourth  count  was  for 
negligence  in  investlug  the  plaintlfTs  money 
In  worthless  notes  or  bonds;  and  the  fifth 
was  to  enforce  the  defendant's  liability  as  a 
stockholder  In  a  cori>oraUon  which  had 
guarantied  certain  notes  and  mortgages  be- 
longing to  the  plaintiff.  Before  the  trial, 
a  supplemental  declaration  was  added.  In 
which  the  plaintiff  alleged  a  rescission  by 
herself  of  the  contract  under  which  her 
money  was  Invested  by  the  defendant  In 
the  mortgages,  and  sought  to  recover  the 
money,  with  Interest  At  the  trial,  the 
plaintiff  relied  upon  the  first,  third,  fourth, 
and  fifth  counts  of  the  original  declaration, 
and  upon  the  supplemental  declaration.  At 
the  close  of  the  evidence,  the  plaintiff's 
counsel  were  asked  by  the  court  If  they 
would  elect  upon  what  counts  they  relied, 
and  replied  that  they  were  not  prepared  to 
make  an  election,  but  relied  on  the  above- 
mentioned  counts  of  the  original  dcclara- 
tion,  and  on  the  supplemental  declaration. 
The  court  ruled  that  the  plaintiff  could  not 
recover  upon  the  fifth  count,  even  if  she 
proved  all  the  allegations  therein  made,  and 

j  also  that  she  could  not  recover  in  this  ac- 
tion under  the  supplemental  declaration; 

I  and  the  case  was  submitted  to  the  jury  on 
the  first,  third,  and  fourth  counts  of  the 
original  declaration.  The  Jury  returned  a 
general  verdict  for  the  plaintiff,  and  both 
parties  have  entered  bills  of  exceptions  In 
this  court  The  plaintiff's  bill  states  ex- 
ceptions to  the  ruling  that  she  could  not  re- 
cover  under  the  fifth  count,  and  also  to  the 
ruling  that  she  could  not  recover  under  the 
supplemental  declaration. 

The  ruling  that  the  plaintiff  could  not  re- 
cover upon  the  fifth  count  of  the  original 
declaration  was  right.  We  do  not  enforce 
foreign  statutes  which  pzorlde  for  bringing 
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into  court  the  creditors  and  stockbolders  of 
a  foreign  corporation,  In  order  to  liquidate 
Its  affairs,  or  which  Impose,  for  the  beneflt 
of  the  creditors  of  a  foreign  corporation,  a 
penal  liability  upon  the  stockholders.  Erlck- 
son  V.  Nesmlth,  15  Gray,  221,  4  AUen,  233; 
Hutchlns  V.  Mining  Co.,  4  Allen,  580;  Hal- 
aey  v.  McLean,  12  Allen,  438;  New  Haven 
Horse  Nail  Co.  t.  Linden  Springs  Co.,  142 
Mass.  349,  T  N.  B.  773;  Post  v.  Railroad 
Co.,  144  Mass.  341,  11  N.  E.  510:  Bank  v. 
Blndge,  154  Mass.  208,  27  N.  E.  1015.  It  Is 
true  that  In  Bank  v.  Ellis  (Mass.)  44  N.  B. 
340,  we  sustained,  upon  demurrer,  a  declara- 
tion to  enforce  the  liability  of  a  stockhoUler 
In  a  Kansas  corporation.  But  It  was  there 
alleged  that  the  liability  was  contractual, 
arising  from  the  subscription  of  the  defend- 
ant for  his  stock,  whereby  he  guarantied  the 
payment  sought  to  be  recovered,  and  that 
the  liability  had  been  so  construed  In 
Kansas  by  Its  court  of  last  resort,  and  other 
allegations  showing  that  no  Injustice  could 
be  done  to  the  defendant  or  to  the  corpora- 
tion or  other  creditors  or  stockholders  by 
entertaining  the  action.  Here  there  Is  no 
distinct  allegation  that  the  liability  Is  con- 
tractual, nor  that  It  has  been  so  construed 
by  the  courts  of  Kansas,  nor  are  there  any 
allegations  from  which  It  can  be  seen  that 
no  injustice  to  others  wlU  be  done.  The 
ordinary  rule  most  be  applied,  and  we  need 
not  consider  whether  such  a  count  could  be 
Joined  in  one  action  with  the  third  and 
fourth  counts,  which  were  In  tort,  and  not 
for  the  same  canse  of  action,  as  this  count. 

The  ruling  that  the  plaintiff  could  not  re- 
cover under  her  supplemental  declaration, 
filed  long  after  the  commencement  of  the 
action,  was  also  right.  That  declaration 
set  up,  as  the  foundation  of  the  plaintiff's 
right  to  recover,  an  alleged  rescission,  made 
after  the  commencement  of  the  action,  of 
the  contract  upon  which  the  action  itself 
was  founded,  and  which  the  plaintiff  had 
affirmed  by  the  act'  of  bringing  the  action 
for  its  breach.  See  Connlhan  v.  Thompson, 
111  Mass.  270;  Whiteside  v.  Brawley,  152 
Mass.  133,  24  N.  E.  1088.  Even  If  the  bring- 
ing of  the  suit  upon  the  contract  did  not 
conclusively  determine  the  plaintift's  right 
to  rescind,  because  of  her  Ignorance  of  the 
facts  subsequently  disclosed,  she  cannot  be 
aUowed  to  maintain  the  present  action  upon 
a  resclMlon  made  after  the  action  was  com- 
menced. We  do  not  consider  whether 
enough  was  in  fact  done  to  work  a  rescis- 
sion If  she  still  had  a  right  to  re-scind,  or 
whether  such  a  count,  which  la  in  contract 
for  the  recovery  of  the  consideration  paid, 
can  be  Joined  with  the  third  and  fourth 
counts  In  tort. 

The  defendant's  bill  brings  up  exceptions 
to  the  ruling  of  the  court  as  to  the  effect 
upon  the  action  of  the  statute  of  limitations, 
and  as  to  the  measure  of  damages.  The 
investments  In  respect  of  which  the  plain- 
tiff sought  to  recover  under  the  counts  wlilch 
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went  to  the  Jury  were  made  on  June  29, 
1888,  August  18,  1888,  January  26,  1889,  and 
May  18,  18S9.  Her  writ  was  sued  out  on 
April  22,  1895,  more  than  six  years  after 
the  time  when  all  the  investments  were 
made,  except  the  last  investment.  The  de- 
fendant contended  that  the  cause  of  acttpn 
on  account  of  these  transactions  except  the 
last  was  barred  by  the  statute  of  limitations, 
but  the  court  instructed  the  Jiu-y  as  follows: 
"There  is  a  rule  of  law,  and  it  Is  set  up  In 
this  case,  that  in  certain  cases  the  writ 
must  be  brought  within  six  years  from  the 
time  the  cause  of  action  accrued,  and  the 
question  Is  whether  It  accrued  at  the  time 
of  the  first  loan,  or  at  the  time  the  final 
loan  was  made.  That  Is  a  question  of  law, 
to  he  passed  upon  by  the  supreme  court, 
and,  for  the  purposes  of  this  ca.se,  I  Instruct 
you  that  you  need  not  trouble  yourselves 
about  any  part  of  It  being  outlawed."  As 
the  case  stood,  this  ruling  was  clearly 
wrong.  The  presiding  Justice  was  submit- 
ting to  the  Jury  three  counts,  each  relating 
to  all  of  the  Investments  above  specified. 
One  count  was  for  breach  of  the  defend- 
ant's undertaking  to  Invest  the  plaintiff's 
money  safely;  one,  for  simple  negligence 
In  putting  her  money,  as  her  agent,  into 
worthless  securities;  and  one,  for  fraudu- 
lent misrepresentations,  whereby  the  plain- 
tiff was  Induced  to  allow  the  defendant  to 
place  her  money  In  the  Investments  men- 
tioned. It  is  plain  that  the  ordinary  or  sli- 
years  statute  of  limitations  applied  lo  each 
of  these  counts,— the  count  In  contract,  the 
count  for  negligence,  and  also  to  the  count 
for  fraud,— unless  it  should  be  found  by  the 
Jury  that  the  defendant  had  fraudulently 
concealed  from  the  plaintiff  the  cause  of 
action  on  which  the  count  declared.  In 
which  case  only,  under  the  provisions  of 
Pub.  St  c.  197.  §  14,  the  philntiff's  action 
would  not  be  barred  by  the  statute  until 
six  years  after  she  discovered  that  she  had 
the  right  of  actton.  The  plaintiff  now  con- 
tends that,  by  reason  of  the  statute  last 
cited,  no  part  of  her  cause  of  action  Is  bar- 
red. But  the  bill  of  exceptions  contains  no 
intimation  that  this  contention  was  made 
at  the  trial,  and  the  clear  imiilication  from 
the  language  of  the  Instruction  Itself,  that 
"the  question  [as  to  when  the  cause  of  ac- 
tion arose]  Is  whether  it  accrued  at  the  time 
of  the  first  loan,  or  at  the  time  the  final  loan 
was  made.  That  is  a  question  of  law,  to 
be  passed  upon  by  the  supreme  court,"— is 
to  the  contrary.  If  the  contention  that  the 
defendant  had  fraudulently  concealed  the 
cause  of  action  from  the  plaintiff,  and  that 
no  part  of  her  right  of  action  was  barred, 
because  she  had  not  discovered  It  until 
within  less  than  six  years  before  bringing 
her  suit,  was.  In  fact,  raised  at  the  trial,  the 
Instruction  given  was  still  more  inadequate 
to  the  case  than  If  the  question  then  raised 
was  whether  the  six  years  began  to  run 
from  the  time  when  the  first  loan  was  made 
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or  wben  the  last  waa  made.  In.  substance, 
tbe  ruling  given  wltttdrew  tbe  statute  of 
llmltationa  from  the  consideration  of  tbe 
Jury.  Tbe  blU  of  exceptions  does  not  dis- 
close a  state  of  evidence  upon  vblch  it 
conid  be  ruled,  as  matter  of  law,  tbat  tbe 
ordinary  statute  of  limitations  did  not  ap- 
ply, and  tbat  no  part  of  tbe  plaintiff's  cause 
of  action  was  barred.  The  ruling  given  was 
therefore  wrong,  and  tbe  defendant's  ex- 
ception to  it  must  be  sustained. 

Tbe  evidence  tended  to  show  tbat  tbe  In- 
vestments of  the  plalntifrs  money,  to  which 
tbe  counts  submitted  to  tbe  jury  related, 
were  in  mortgages  upon  lands  In  Wichita, 
Kan^  securing  notes  payable  upon  time, 
with  semiannual  interest,  and  gnarantied  by 
a  Kansas  loan  and  investment  company; 
that  the  plaintiff  held  these  securities  as  In- 
vestments, r^lng  upon  the  defendant's  rep- 
resentations, and  receiving  the  Interest  up  to 
April  1, 1^80,  when  interest  due  upon  one  of 
the  mortgages  was  not  paid;  that  after  that 
time  she  received  no  interest  upon  any  of 
tbe  loans;  tbat,  by  purchases  of  the  equi- 
ties and  foreclosures  made  during  the  years 
1891  and  1892,  she  became  the  owner  of  the 
lands  covered  by  tbe  mortgages;  and  evi- 
dence was  introduced  by  both  parties  to 
show  the  fair  market  value  of  the  lands  cov- 
ered by  each  of  tbe  mortgages,  both  at  tbe 
time  when  the  respective  mortgages  were 
received  by  the  plaintiff  and  at  the  times 
when  she  became  the  owner  of  tbe  mort- 
gaged lands.  Upon  tbe  question  of  dam- 
ages tbe  Jury  were  Instructed  as  follows: 
"This  is  tbe  rule  of  damages.  Tbe  measure 
of  damages  is  the  difference  between  the 
value  of  the  securities  at  the  time  plaintiff 
got  the  property  into  her  possession  and  the 
face  value  of  the  securities  at  that  time." 
In  considering  the  exception  to  this  ruling. 
It  Is  to  be  remembered  that  It  was  to  be  ap- 
plied by  the  Jury  to  three  counts,  one  of 
which  was  in  contract,  one  in  tort  for  negli- 
gence, and  one  for  fraudulent  representa- 
tions; and  that,  as  the  verdict  Is  general,  we 
cannot  know  whether  tbe  damages  found 
were  given  for  a  breach  of  contract  alone, 
for  mere-  negligence,  or  for  tbe  consequences 
of  false  and  fraudulent  representations, 
"^e  Instruction  applies  one  rule  to  all  tbe 
counts,  and  the  exception  to  It  must  be  sus- 
tained, unless  the  rule  was  the  correct  meas- 
ure of  damages  If  they  were  given  for  breach 
of  contract,  or  for  mere  negligence,  as  well 
as  for  the  consequences  of  fraudulent  repre- 
sentations. The  evidence  tended  to  show 
that,  when  tbe  plaintiff  became  the  owner  of 
the  mortgages,  the  property  covered  by  them 
was  worth  little  more  than  the  amounts  of 
tbe  mortgage  loans,  and  tbat  In  the  years 
1891  and  1892  the  property  covered  by  the 
mortgages  was  worth  not  more  than  half 
of  the  amount  of  the  loans.  If  so,  It  might 
be  found  by  the  jury  tbat  the  value  of  the 
mortgages  was  depredating  from  the  time 
when  the  plaintiff  acquired  them.  She  al- 


leges In  the  third  count  of  her  declaration 
that,  upon  some  of  the  mortgages,  interest 
was  in  arrear  within  six  months  from  the 
time  of  her  purchase,  and  tliat  it  was  so  up- 
on all  within  IS  mouths;  and  it  must  be  as- 
sumed tbat  the  time  as  of  which  tbe  Jury 
were  told  by  tbe  instruction  to  assess  the 
damages  resulting  from  the  several  invest- 
ments was  a  time  considerably  subsequent 
t-j  tbat  wben  the  plalntifTs  attention  must 
have  been  directed  to  tbe  value  of  the  mort- 
gages by  nonpayment  of  interest,  and  that 
as  to  e^ry  investment  the  ruling  required 
the  damages  to  be  assessed  as  of  a  time  two 
or  three  years  after  tbe  date  of  the  breach 
of  contract,  if  tbe  damages  were  given  for 
such  a  breach,  and  after  tbe  property,  the 
too  Uttie  value  of  which  was  tbe  damage 
sought  to  be  recovered,  was  wrongfully 
foisted  upon  her  by  the  n^ligence  or  the 
fraud  of  tbe  defendant. 

As  to  the  damages  In  contract,  it  is  plain 
that,  the  contract  beii^  to  invest  tbe  money 
safely,  its  breach  was  complete  when  tbe 
plaintiff's  money  was  put  into  unsafe  In- 
vestments. The  essence  of  the  transaction 
was  the  delivery  of  unsafe  investmmts  upon 
a  contract  to  invest  saf^,  and  the  measure 
of  damages  fof  tbe  breach  was  the  differ- 
ence in  value  between  the  mortgages  actual- 
ly delivered  and  safe  mortgages.  Although 
It  did  not  then  appear  tbat  tbe  quality  of  tbe 
mortgages  was  inferior  to  that  which  the 
defendant  bad  undertaken  they  should  be, 
the  fact  must  then  have  existed,  or  there 
was  no  breach;  and  the  only  measure  of  the 
wrong  done  the  plfdntiff  by  the  breach  was 
the  then  difference  between  tbe  value  of  the 
mortgages  and  safe  mortgages.  If,  at  tbe 
time,  there  was  a  market  value  for  eucb 
mortgages  If  everything  was  known  about 
them,  tbe  market  value  would  furnish  the 
amount;  and,  if  there  was  no  market  hj 
which  their  value  could  be  ascertained,  other 
evidence  must  be  resorted  to.  But  the  meas- 
ure of  damages  was  tbe  difference  in  value 
at  tbe  time  of  the  breach  of  contract;  and, 
as  applied  to  the  count  In  contract,  tbe  Id- 
structlon  was  wrong,  in  not  calling  the  at- 
tention of  the  Jury  to  the  true  rule,  and  In 
giving  to  them,  as  the  absolute  measure  of 
damages,  the  difference  between  the  value 
of  tbe  securities  at  a  date  long  subsequent 
and  their  face  value  at  that  time.  So  as  to 
tbe  damages  for  simple  negligence.  The 
wrong  which  resulted  from  the  defendant's 
negligence  was  merely  tbat  the  plaintiff  ac- 
quired unsafe,  instead  of  safe^  mortgages 
for  her  money.  This  wrong  was  complete 
when  she  acquired  them,  and  the  meastfre 
was  the  difference  In  value  between  what 
she  got  and  wbat  she  would  have  had  if  the 
defendant  had  used  due  care,  namely,  be- 
tween the  unsafe  mortgages  which  she  got. 
and  good  mortgages;  and  It  was  to  be  meas- 
uied  as  of  the  time  when  it  accrued,  and  hj 
the  test  of  market  value,  if  there  were  means 
of  applying  that  test,  and.  If  not*  upon  such 
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evidence  as  could  be  had.  The  ordinary  rale 
for  tbe  ascertainment  of  damages  for  false 
representations  or  fraud,  where  the  loss  to 
the  plaintiff  results  from  the  fact  that  prop- 
_  erty  which  he  acquires  In  consequence  of 
the  fraud  or  false  representations  Is  of  a 
poorer  quality  or  of  less  value  than  it  would 
have  been  If  he  bad  not  been  cheated,  Is  the 
same  which  governs  the  assessment  in  cases 
of  breach  of  contract  or  for  negligence,  where 
the  occasion  of  the  loss  Is  the  poor  quality 
or  value  of  property  acquired  by  the  plain- 
tiff. This,  as  held  In  Naah  v.  Trust  Co.,  163 
Mass.  674,  681,  40  N.  B.  1038,  Is  commensu- 
rate with  the  wrong  done  him,  and  will  or- 
dinarily make  good  his  loss,  and  is  to  be  ap- 
plied nnlesB  in  the  particular  case  there  Is 
something  In  the  facts  disclosed  which  war- 
rants the  application  of  a  different  rule. 

Looking  to  the  bill  of  exceptions  for  evi- 
dence  of  facts  tending  to  support  the  count 
for  fraud,  we  find  that  there  was  evidence 
tending  to  show  that  the  defendant  falsely 
represented  that  the  loans  were  tcx  not  more 
than  one-third  of  the  value  of  the  mortgaged 
property,  when  in  fact  the  property  waa 
worth  but  little  more  than  the  amount  of 
the  loans;  that  he  held  some  of  the  mort- 
gages of  the  same  company  as  investments 
(kC  his  own  funds,  while  In  fact  he  held  them, 
not  as  investments,  but  was  selling  them  for 
profit,  having  bought  them  at  a  discount; 
and  that  he  told  her  that  the  appraisers  up- 
on whose  estimates  of  value  the  loans  were 
made  were  fair  men,  whovas  in  fact  they 
were  not  fair  nor  disinterested.  .The  bill  al- 
so shows  that  there  was  evidence  that  the 
defendant  told  her  that  the  company  which 
guarantied  the  mortgages  was  paying  divi- 
dends sranlannually  upon  its  stock,  and  that 
he  himself  held  some  of  the  stock,  paying 
semiannual  dividends,  which  the  company 
guarantied,  and  evidence  tending  to  show 
that  the  company  paid  semiannual  dividends 
for  but  18  months.  But  there  was  no  evi- 
dence tending  to  show  that  the  statements 
that  the  defendant  held  some  of  the  stock, 
or  that  the  company  guarantied  the  dlvl- 
deads,  were  falser  nmr  that  the  statement 
that  the  company  was  paying  dividends  semi- 
annually on  the  stock  was  not  true  when 
made.  The  bill  of  exceptions  states  no  other 
evidence  tending  to  prove  the  allegations  of 
the  third  count  of  the  dedaration  than  that 
the  defendant  told  her  that  be  knew  the  se- 
carlties  of  the  company  to  be  safe  as  invest- 
ments, and  that  the  investments  would  be 
In  all  respects  safe  and  desirable,  and  that 
lie  advised  her  to  keep  the  matter  of  such  in- 
vestments secret,  and  not  to  consult  with 
regard  to  the  proposed  investments  with  the 
flnancltd  advisers  with  whom  she  was  wont 
to  consult.  There  was  also  evidence  tending 
to  show  that  the  plaintiff  and  defendant  had 
been  friends  and  neighbors  for  many  years; 
that  he  was  the  president  of  the  bank  In 
which  she  kept  her  depcnlta,  and  its  man- 


aging officer;  that  he  was  familiar  with  her 
financial  condition,  and  had  previously  In- 
vested for  her,  In  his  discretion,  several  thou- 
sand dollars  which  she  had  Intrusted  to  him 
for  that  purpose;  also,  that  she  was  a  widow, 
and  was  about  83  years  of  age  at  the  time 
of  the  trial;  and  that  she  held  the  moitgages 
as  investments,  relying  upon  defendant's 
representations,  receiving  Interest  up  to 
April  1,  1890,  when  interest  due  was  not 
paid  upon  one  of  the  loans;  and  that  otter 
that  date  she  received  no  Interest  upon  any 
of  them;  and  that  during  the  years  1891 
and  1892,  by  foreclosure  or  purchase  of  the 
equities,  she  became  .the  owner  of  the  mort- 
gaged properties. 

In  deciding  whether  the  instruction  as  to 
damages  was  correct  as  applied  to  the  count 
for  fraud  and  false  representations,  we  must 
deal  with  the  case  in  view  of  the  facts  which 
the  evidence  stated  tended  to  prove;  but  It 
is  to  be  noted  that  even  if  the  v^lct  for  the 
plaintiff  was  upon  this  county  which  we  do 
not  know,  we  cannot  assume  in  her  favor  that 
all  ot  the  things  which  the  evidence  tended 
to  prove  were  found,  but  only  that  enough 
waa  found  to  sustain  a  verdict  for  the  plain- 
tiff. The  eesential  matters  in  the  assessment 
of  damages  are  the  fixing  of  the  time  as  of 
which  it  Is  to  be  made,  the  measure  to  be 
applied  as  ctf  that  time,  and  the  determina- 
tion of  the  amount,  by  means  of  pertinent 
evidence.  We  see  no  othw  measure  to  be  ap- 
plied, in  cases  where  the  loss  Is  because  of 
the  unsafe  quality  or  deficiency  In  value  of 
an  investment,  than  the  difference  between 
the  value  of  the  investment  as  It  actually 
was  and  as  It  should  have  been;  and  the 
plaintiff,  In  effect,  contends  for  a  measure  of 
this  kind,  namely,  the  difference  between  the 
value  of  the  mortgaged  property  when  she 
acquired  absolute  title  to  It  and  the  net 
amount  at  that  time  of  her  money  which  re- 
mained in  It  The  difficulty  with  the  in- 
struction Is  that  the  time  when  the  difference 
is  to  be  ascertained  Is  postponed  from  the 
time  when  the  defendant's  acts  became  an 
actionable  wrong,  beyond  the  time  when  cir- 
cumstances showed  that  the  representations 
upon  which  she  relied  were  untrue,  to  the 
later  date,  when  she  changed  h«  Invest- 
ments in  mortgages  into  land,  by  acquiring 
the  absolute  title.  If  the  plaintiff  was  found 
to  be  an  aged  and  In^perienced  woman,  who 
confided  in  the  defendant^  because  of  his 
friendship  and  his  position,  and  because  she 
had  before  trusted  him  with  the  making  of 
investments,  and  who  took  these  mortgages 
because  of  his  false  representations  that  the 
loans  were  not  in  excess  of  one-third  of  the 
value  of  the  mortgaged  property,  that  the 
appraisers  were  fair  men,  and  that  he  was 
himself  holding  similar  mortgages  as  invest- 
ments of  his  own  property,  and  she  held  the 
mortgages  as  investments  without  anything 
to  put  her  upon  ber  guard  until  Interest  was 
defaulted,  on  April  1,  1880,  it  seems  to  us 


Digitized  by  Google 


9B3 


46  NORTHEASTEBN  BEFOBTEB. 


(Mass. 


that  it  would  be  fair  to  her,  and  not  unjust 
to  the  defendant,  to  hold  that  her  damages 
should  be  assessed  as  of  the  time  subsequent 
to  that  date,  when  reasonable  inquiry  as  to 
the  circumstances  of  the  default  would  have 
disclosed  to  her  the  true  condition  and  value 
of  her  mortgages.  The  only  particular  In 
which  damages  so  assessed  could  exceed 
damages  assessed  as  of  the  time  when  she 
had  first  suffered  an  actionable  wrong  in  con- 
sequence of  the  defendant's  fraud  would  be 
the  depreciation  In  value  In  the  meantime, 
due  to  the  depreciation  In  value  of  the  mort- 
gaged property  during  the  same  period.  While 
we  do  not  say  that  the  ordinary  investor 
who  buys  mwtgages  is  not  expected  to  exer- 
cise, from  the  time  when  he  acquires  them, 
reasonable  diligence  to  see  whether  the  value 
of  the  mortgaged  property  is  depreciating, 
we  do  think  that  if  the  plaintiff  was  Induced, 
by  the  fraudulent  representations  which  the 
evidence  tended  to  prove,  to  talce  these  In- 
vestments, and  to  hold  them,  without  further 
inquiry,  until  Interest  was  defaulted,  she  was 
doing  only  what,  under  the  circumstances, 
was  the  natural  consequence  of  the  defend- 
ant's wrougful  conduct,  and  that  It  Is  just 
that  he,  and  not  she,  should  bear  such  loss 
as  was  the  natural  consequence  of  l^cepiug 
the  investments,  as  the  defendant  must  have 
been  aware  from  the  circumstances  she  prob- 
ably would  do,  and  as  he  must  have  expect- 
ed her  to  do.  But  when  interest  was  de- 
faulted, on  April  1,  1890,  this  was  a  circnm- 
Btance  which  should  have  led  her  to  inquire 
mto  the  true  condition  of  her  mortgages,  and, 
whatever  such  Inquiry  would  have  disclosed 
material  to  her  rights  against  the  defendant, 
she  should  be  charged  with  knowledge  of. 
Her  wrong,  inflicted  before,  must  then  have 
been  ascertained,  both  in  its  nature  and  ex- 
tent, and  we  see  no  reason  why  it  should  not 
be  measured  as  of  that  time.  If  so,  the  meas- 
ure would  be  the  dlfTerence  between  the 
amount  of  her  Investment  as  It  then  stood 
and  the  then  value  of  her  securities,  including 
the  value  of  the  lien,  the  personal  obligation 
of  the  borrower,  and  the  value  of  the  guar- 
antees, if  any.  Most  likely,  there  could  be  no 
test  of  the  value  of  such  defaulted  securities 
by  sales  In  market;  and.  If  so,  very  prob- 
ably, evidence  of  the  value  of  the  mortgaged 
property,  when  she  acquired  absolute  title  to 
it,  might  be  resorted  to  In  determining  the 
value  of  what  she  had  obtained  for  her 
money.  But,  In  any  event,  the  instrnctlon 
given  was  wrong,  in  directing  the  jury.  In 
substance,  that  the  time  as  of  which  the 
damages  were  to  be  measured  was  the  time 
when  she  got  the  absolute  title  to  the  mort- 
gaged property.  The  time  as  of  which  dam- 
ages are  to  be  a.ssessed  under  the  count  In 
contract,  and  under  the  count  for  n^Iigence. 
Is  the  time  when  the  plaintiff  acquired  the 
mortgages;  and  the  same  rule  la  to  be  fol- 
lowed in  assessing  damages  upon  the  count 
tor  franduleot  representationfl,  unless  facts 


appear  which  warrant  the  application  of  a 
different  rule,  In  which  event  the  rule  must 
depend  upon  the  facts  disclosed.  The  rule 
given  in  the  Instructions  was  wrong,  in  any 
aspect  of  the  case  presented  by  the  bill  of  ex- 
ceptions, and  for  that  reason  the  defendant's 
exception  must  be  sustained. 

We  regret  that  it  seems  impossible  to  re- 
strict the  new  trial  to  the  question  of  dam- 
ages alone.  From  the  amount  of  the  verdict, 
very  likely,  the  jury  found  damages  in  re- 
spect of  each  of  the  mortgages;  and  it  Is 
probable,  as  the  counsel  for  the  plaintift 
strongly  contend,  that  they  found  the  verdict 
upon  the  count  for  fraud.  If  the  plaintUf  had 
elected  to  rely  upon  that  count  alone,  or  if 
the  jury  had  been  asked  upon  which  count 
they  found  the  verdict,  the  new  trial  might 
be  restricted  to  the  question  of  damages. 
But  the  bill  of  exceptions  leaves  It  wholly 
uncertain  upon  which  count  the  jury  fouod 
for  the  plaintiff,  and  therefore  It  is  not  de- 
termined that  the  defendant  broke  his  con- 
tract, or  that  he  was  negligent,  or  was  guilty 
of  fraud,  but  only  that  be  had  been  at  fault 
in  some  one  of  the  three  ways  charged.  If 
the  case  Is  again  submitted  to  the  jury  upon 
the  three  counts,  it  will,  of  course,  be  neces- 
sary that  much  fuller  Instructions  should  be 
given,  both  upon  the  statute  of  limitations 
and  the  matter  of  damages.  Pl&intllTa  ex- 
ceptions overruled.  Defendant's  exceptions 
sustained. 

an  Vmam. 

WHTPPIB  V.  WALSH. 

(Supreme  Judicial  Court  of  Massachnsfettn 
Middlesex.    Jan.  26,  1887.) 
COMTBBSIOH— PUUBIHO — OwHBBBHir— BVBXWK  OV 

Paoor. 

In  an  action  tot  the  conversion  of  diattels 
attached  by  defendant  In  an  action  to  which 
plaiotiff  was  not  a  party,  where  plaintiff  has 
alleged  that  the  property  was  hU,  and  defend- 
ant has  denied  the  allegation,  plainttfE  mast 
prove  hli  ownenhip,  thouRh  the  aoswer  justi- 
fied the  taking  onv  on  tlie  gronnd  that  the 
propOTtgr  attached  was  the  property  of  defend- 
ants in  the  attachment. 

Bxceptlons  from  snpwlor  court,  Middlesex 
county;  F.  O.  Fesaenden,  Judge. 

Action  of  ttat  by  G.  B.  Wht^^e  ag^naC 
one  Wolab,  deputy  sh«lff,  fbr  the  conversion 
of  owtoln  oows  and  calres  attached  by  him 
on  a  writ  against  J.  W.  Whipple  and  others 
as  the  property  of  said  J.  W.  Whipple.  In 
the  action  for  oonrerslon  plaintiff  alleged 
that  the  property  was  his.  There  iras  a  Ter^ 
diet  for  defendant,  and  i^ntlff  excepta 
Overruled. 

J.  P.  Dexter,  for  plaintiff.  O.  W.  Ando- 
son,  for  defendant. 

FIELD,  O.  J.  It  Is  plain  from  Che  bill  of 
exceptions  that  the  jury  must  have  found, 
under  instructions  not  objerted  to,  that  tbe 
three  cows  and  two  calves  alleged  to  bavs 
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been  c<niTerted  Iqr  the -defendant  were  not 
the  proper^  of  tbe  plaintiff,  and  that  this 
was  the  only  Issue  snbmltted  to  the  Jurv. 
The  Jnry  must  hare  understood  that  tne  de- 
fendant, as  deputy  sheriff,  eould  not  justtfy 
taklnjr  the  property  of  tbe  plaintiff  by  attach* 
ment  on  a  writ  In  wblch  the  present  plaintiff 
was  not  a  defendant  The  answer  of  the  de- 
fendant In  the  present  salt  Justified  the  tak- 
faig  only  on  tbe  ground  that  the  property  at* 
tached  was  the  property  of  tbe  defendants  la 
the  action  in  which  tbe  attachment  was 
made,  and  was  not  a  good  answer,  because 
the  present  plaintiff  was  not  one  of  these  de> 
fendants;  but  under  the  answer  denying  all 
the  allegations  contained  In  the  plaintiff's 
writ  and  declaration  It  was  for  the  plaintiff 
to  prove  that  the  property  attached  In  the 
former  suit  was  his  property,  and  this  the 
pUUntiff  failed  to  do.  The  refusal  to  rule  as 
requested  at  tbe  close  of  tbe  charge  to  the 
Jury  la  not  error,  because  the  roUng  request- 
ed  was  unnecessary,  and  not  pertinent  to  the 
Issue.   Exceptions  oTermled. 


on  HsM.  mi 

BROW  T.  NORTON. 
(Supreme  Judicial  Court  of  Massadmsetta- 
Middlesez.    Jan.  28,  1897.) 

DlBHUMt.  —  VAIX.UU  TO  BsKTS  DEOLUUTIOir— 
ASSWnt—WAITSB. 

Under  St.  1804,  c.  406,  which  anthorlces  a 
dlscontlDiuDce  for  plaintilTs  failure  to  farDish 
defeadaot  with  a  copj  of  the  declaration  within 
tibree  days  after  a  (f^maDd  made,  wbere.  In  at- 
tacbmeut,  the  declaration  has  not  been  Inserted 
hi  plaintiffs  writ,  defendant's  motioD  to  discon- 
tinae  Is  not  waived  hj  an  answer  expressly  re- 
■erring  his  rlgbts  onder  the  motion. 

Appeal  tram   siverlor  cour^  Middlesex 

county. 

Action  of  tort  by  one  Brow  against  one  Nor- 
ton. Defendant  flied  a  motion  to  discontinue 
because  of  plaintiff's  failare  to  fnmlsb  a  copy 
of  the  declaration  after  seasonable  demand. 
From  an  order  discontinuing  On  actfcm,  plain- 
tiff appeals.  Affirmed. 

J).  O.  HaiAlns,  Jr.,  for  plalntUt.  Lb  Roger 
WeatwOTth,  for  defendant. 

FI£;U>,  O.  J.  The  only  question  of  law 
arising  on  this  appeal  Is  whetb»  the  order 
of  the  superior  court  was  within  its  power. 
If  that  conrt  found  the  facts  to  be  as  alleged 
In  the  motion.  There  can  be  no  doubt  that 
St  c  406,  contere  this  power  on  the 

court  It  Is  contraded  that  the  motion  was 
wolred  by  the  filing  of  an  answ^.  It  ap- 
pears that  on  April  7,  1896,  which  wu  Tues- 
day after  the  first  Monday  of  April,  on  which, 
as  we  infer,  the  writ  was  returnable,  the 
motion  was  filed,  and  that  afterwards,  on  the 
5th  day  of  May,  an  answer  was  filed,  In 
which  it  was  expressly  stated  that  the  defend- 
ant did  not  walTe  the  motion.  Tbe  filing  of 
such  an  answer  was  not  a  waiver  of  tbe  mo- 
tion. The  order  discontinuing  the  acti<m.  with 
costB,  must  be  afBnncd. 


on  Haas.  415) 
liUNDIN  T.  SOBOlBFFBIi  et  aL 
(Supreme  Judicial  Court  of  Massadiosetts. 
Suffolk.    Jan.  25,  1897.) 

liBAiss— Bbsach  of  Cokdition  —  Foavsrruu  — 
Eqoitablb  RsLisr. 

1.  Relief  on  the  ground  of  accident  or  mis- 
take will  be  granted  against  a  forfeiture  of  a 
lease  of  premises  adjoiomg  a  theater,  for  breach 
of  a  condition  against  making  noise  in  preparing 
the  premises  for  occupation,  which  would  dis- 
turb performances  in  the  theater,  wbere  a  ma- 
son, sent  by  the  lessee  to  ascertain  the  thick- 
Desa  of  a  soft  terra  cotta  wall,  was  told  by  the 
lessee  to  be  careful  about  making  noise;  and 
the  noise  complained  of,  caused  b;  the  driviiv 
of  a  chisel  through  tbe  wall,  lasted  about  a  min- 
ute only,  and  would  not  hare  been  made  had  It 
occurred  to  tbe  mason  that  a  performance  was 
Id  progress  In  the  theater  at  .tne  time. 

2.  A  finding  that  a  cessation  for  2^  months 
of  the  work  of  fitting  op  leased  pfemlses  for  oc- 
cupation was  not  nnrrasooable  within  a  ctanse 
tai  tbe  lease  providing  that  the  work  abould  be 
done  without  delay,  will  not  be  disturbed  where 
there  was  evidence  that  during  such  period  the 
lessee  was  making  preparations  for  tlw  work, 
and  entering  into  contracts  therefor,  and  that 
he  was  ready  to  go  on  with  it  when  the  entry 
was  made  under  claim  of  forfettnre. 

S.  Equity  will  grant  relief  against  forfeiture 
of  a  lease  for  18^  years,  incurred  by  a  failure 
of  tbe  lessee  for  months  to  prosecute  the 
work  of  fitting  up  the  premises  for  occupation, 
where  daring  aach  time  be  was  preparing  to 
have  tbe  work  done,  and  was  ready  to  go  on 
with  it  at  the  time  tbe  lessors  entered  under 
claim  of  forfeiture;  and  the  delay  was  not  will- 
ful, or  made  Id  bad  faitb;  and  no  demand  bad 
been  made  on  tbe  lessee  for  greater  haste,  or 
complaint  nude  on  account  of  the  delay;  and 
no  Injury  resulted  to  the  lessws. 

Appeal  from  superior  court,  Snffcdk  county; 
Brayley,  Judge. 

Suit  by  Adoiph  Lnndin  against  Jacob  B. 
Scboeffel  and  others  to  enjoin  defendants 
from  excluding  plaintiff  from  possession  of 
leased  premises  under  a  claim  that  the  lease 
had  been  forfeited.  There  was  a  decree  for 
complainant,  and  defendants  appeal.  Af- 
firmed. 

Elder,  Walt  &  Whitman,  for  appellants. 
Harrlman  &  Daggett  and  Q,  FhUlp  Ward- 
ner,  for  appellee. 

ALLEN.  J.  Tbe  testimtmy  In  this  case  was 
given  In  the  presence  of  the  court,  and  was 
taken  down  by  a  commissioner,  under  the 
rule.  The  decree  was  for  the  plalntiCC. 
There  Is  no  statement  of  tbe  facts  found  or 
tbe  rulings  made.  Tbe  decree,  bo  far  as  It 
Involves  matters  of  fact.  Is  to  stand,  there- 
fore, unless  it  appears  by  the  evidence  to  be 
clearly  erroneous.  Wentworth  v.  Machine 
Co.,  163  Mass.  28,  39  N.  E.  414.  The  grounds 
of  forfeiture  relied  on  by  tbe  defendants  are 
three,  viz.  tbe  noiee,  the  unworkmanlike 
character  of  the  work  In  Head  Place,  and 
especially  the  delay  In  prosecuting  tbe  work 
of  fitting  up  the  leased  premises  for  a  bath 
establishment 

As  to  tbe  first  ground,  viz.  the  noise  occur- 
ring two  days  before  tbe  entry,  tbe  court 
might  well  find  that  It  was  of  a  trifling  de- 
scription.   A  ma8<w,  sent  to  ascertain  tht 
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titlcknees  of  a  soft  terra  cotta  wall,  testified 
that  he  was  told  by  the  plaintiff  to  be  as 
careful  as  he  could  about  nol&e,  and  the 
drlrlDff  of  a  chisel  through  the  wall  took 
only  about  a  minute.  No  objection  Is  made 
to  this  mode  of  ascertaining  the  thickness, 
but  the  noise  caused  a  little  disturbance  to 
a  matinee  performance  In  the  theater.  The 
witness  testified  that  he  did  not  think  about 
Its  being  Wednesday,  the  day  for  matinees, 
and  that,  If  he  had,  he  should  not  have  gone. 
This,  if  of  enough  significance  to  be  consid- 
ered at  all,  might  be  relieved  against  on  the 
ground  of  accident  or  mistake. 

The  way  In  which  the  surface  of  the 
ground  was  left  In  Head  Place  is  also  a 
Blight  matter,  not  much  insisted  on  In  argu- 
ment By  request  of  the  defendants'  agent, 
the  plaintiff  was  hurrying  the  work  there, 
and  his  men  worked  at  night.  The  surface 
of  the  ground  having  been  left  uneven,  the 
plaintiff  promised  to  have  this  work  properly 
done.  He  testified  that  one  of  the  men 
promised  him  to  lay  it  in  the  spring,  after 
the  frost  got  out  of  the  ground,  and  that 
no  complaint  has  since  been  made  about  it. 
The  court  might  find  that  this  ground  of 
forfeiture  was  not  insisted  on  by  the  defrad- 
ants. 

The  principal  ground  relied  on  by  the  de- 
fendants is  the  aelay  In  prosecuting  the 
work  of  fitting  up.  The  stipulations  in  the 
lease  are  as  follows:  "The  demised  prem- 
ises are  to  be  fitted  up  at  the  sole  cost  of 
the  said  lessee,  and  thereafter  to  be  used  as 
a  bath  establishment  f<M>  Turkish  and  other 
baths,  under  the  limitations  hereinafter  set 
forth.  The  work  of  fitting  up  to  be  begun 
forthwith,  and  prosecuted  without  delay  to 
completion,  at  such  times  and  In  such  man- 
ner as  shall  not,  by  noise  or  otherwise,  Inter- 
fere with  the  use  of  the  adjoining  prc^rty 
as  a  theater;  and  all  changes  and  altera- 
tions to  be  made  in  good  workmanlike  man- 
ner." The  lease  was  dated  November  1, 
1885,  and  was  to  run  18  years  and  5  months, 
at  an  annual  rental  of  $1,500,  payable  in 
monthly  installments.  The  work  was  in 
fact  begun  at  once,  and  there  is  no  com- 
plaint that  It  was  not  duly  prosecuted  till 
after  January  15,  1896.  The  defendants'  en- 
try was  on  April  3d.  The  stlpulatltm  means 
that  the  work  was  to  be  prosecuted  with- 
out unreasonable  delay,  and  what  delay 
would  be  unreasonable  would  depend  upon 
the  circumstances.  There  was  no  doubt  a 
considerable  delay,  since  from  January  15th 
to  April  1st  no  actual  work  upon  the  prem- 
ises appears  to  have  been  done.  The  testi- 
mony would  warrant  a  finding,  however, 
that  during  all  this  time  the  plaintiff  was 
engaged  In  his  preparations  by  entering  into 
contracts  with  different  mechanics  and  oth- 
ers,—with  the  mason,  carpenter,  plumber, 
steam-fitter,  painter,  gaa-plper,  electric  wire 
men,  and  with  men  to  lay  the  floors  and  tiles. 
The  details  of  the  plaintiff's  work  and  en- 
deavors in  managing  these  contracts  were 


testified  to,  and  upon  the  evidence  it  mlglit 
be  proved  that  these  jH-eparatlons  had  all 
been  compIete<l,  and  that  the  plaintiff  waK 
ready  to  go  on  with  the  work,  at  the  time 
when  the  defendants  made  their  entry  claim- 
ing a  forfeiture.  In  fact,  two  days  before 
the  entry,  the  plaintiff  had  a  mason  In  there, 
making  some  needful  preparations,  causing 
the  noise  already  referred  to.  These  expla- 
nations, given  by  the  plaintiff  of  his  delay 
In  the  prosecution  of  the  work,  were  all  en- 
titled to  be  considered  (Hamden  v.  Insur- 
ance Co.,  lU  Mass.  382,  384,  41  N.  E.  658: 
Doe  V.  Ulph,  13  Q.  B.  204);  •  and  If  the  court, 
seeing  the  witnesses,  proved  the  delay  not  to 
be  unreasonable,  we  do  not  feel  called  upon 
to  set  aside  that  finding. 

But  assuming  that  by  reason  of  the  delay 
the  lease  was  forfeited,  the  question  remains 
whether  a  court  of  equity  can  and  should 
grant  relief.  Upon  the  evidence,  in  addition 
to  the  matters  hereinbefore  stated.  It  might 
be  proved  that  there  was  no  want  of  good 
faith  on  the  part  of  the  plaintiff;  that  his 
delay  was  not  willful;  that  no  demand  had 
been  made  upon  him  for  greater  haste;  that 
no  notice  had  been  given  to  him,  or  com- 
plaint made  to  him  on  account  of  his  d^ay; 
that  the  lessors  had  virtually  stood  by  with- 
out objection;  that  no  injury  resulted  to 
them  from  the  delay;  and  that.  If  they  had 
not  entered  as  they  did,  the  work  of  actually 
fitting  up  the  premises  would  at  once  have 
been  actively  resumed.  It  is  true  that  there 
was  testimony  of  some  informal  suggestions 
made  to  the  plalntlfTs  legal  counsel  wkh 
reference  to  his  delay;  but  the  plaintiff  de- 
nied that  any  complaint  reached  him.  The 
purpose  of  the  stipulation  requiring  the  work 
to  be  prosecuted  without  delay  appears  to 
have  been  to  furnish  to  the  lessws  securitj' 
for  the  payment  of  the  rent.  In  point  of  fact 
the  accrued  rent  was  all  paid.  There  was 
no  damage  to  the  lessors'  property,  no  waste, 
no  omission  to  make  needed  repairs;  no  In- 
creased risk  of  loss  by  fire  as  In  the  case  of 
an  omission  to  keep  the  premises  insured, 
and  It  is  not  suggested  In  argument  that 
there  was  any  such  damage  to  the  lessors  as 
calls  for  compensation.  The  default  on  the 
part  of  the  lessee  was  hereby  the  omission 
to  proceed  promptly  enough  with  the  work 
of  making  improvements.  It  was  a  failure 
to  pay  out  money  for  this  purpose.  If  the 
lessee's  failure  bad  been  an  omission  to  pay 
rent  promptly  as  it  became  due,  it  Is  plain 
that  a  court  of  equity  might  relieve  against 
a  forfeiture  on  this  ground,  though  the  omis- 
sion was  even  willful.  But  the  lessee's  fail- 
ure in  this  case  was  merely  an  omission  to 
do  promptly  something  which  waa  only  use- 
ful to  the  lessors  by  the  way  of  security  for 
the  future  payment  of  rent  It  was  not  like 
a  case  where  the  omission  caused  a  present 
Injury  or  increase  of  risk  to  the  lessors,  as 
In  the  case  of  waste,  nonrepair,  oe  noninsur- 
ance.  In  such  a  case  a  couit  of  equity  is 
not  required  to  refuse  relief  against  a  for- 
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felture,  bnt  may  look  Into  the  clrctimstan- 
ces,  and  determlae  whether,  on  the  whole,  It 
Is  just  and  right  that  such  relief  should  be 
granted.  In  Mactler  t.  Osbom,  146  Mass. 
309,  15  N.  E.  641.  a  forfeiture  incurred  by 
breach  of  a  covenant  to  insure,  caused  by  ac- 
cident or  mistake,  was  relieved  against  The 
court  said:  "Where  there  has  been  a  breach 
of  a  covenant  to  pay  rent,  equity  will  relieve 
a^tnst  a  forfeiture,  although  the  breach  Is 
willful  on  the  part  of  the  lessee;  and  where 
there  has  been  a  breach  of  a  covenant  to  per- 
form some  collateral  duty,  such  as  to  repair 
or  Insure,  which  has  been  caused  by  acci- 
dent or  mistake,  equity  will  relieve  if  the 
lessor  can,  by  compensation  or  otherwise,  be 
placed  In  the  same  condition  as  if  the  breach 
had  not  occurred."  The  precise  question  now 
before  us  did  not  arise  In  that  case.  The 
omission  in  this  case  is  not  of  the  same 
character  as  a  failure  to  repair,  when  waste 
is  going  on  or  to  Insure.  It  is  merely  a  fail- 
ure to  pay  out  money,  and  is  much  like  an 
omission  to  pay  taxes,  which.  In  absence  of 
bad  faith,  and  where  the  position  of  the  par- 
ties has  not  been  changed,  and  no  new  rights 
have  interfered,  has  been  held  not  to  bar 
the  lessee  from  relief.  Giles  v.  Austin,  62 
N.  Y.  486;  Noyes  v.  Anderson,  124  N.  T.  175, 
26  N.  E.  316.  Taking  all  of  the  circumstan- 
ces of  the  present  case  into  account,  a  court 
of  equity  might,  without  violating  any  set 
tied  rules,  grant  relief  against  the  f(H^elture 
If  It  found  that  a  forfeiture  bad  been  In- 
curred. Sanborn  v.  Woodman,  5  Gush.  36; 
Atkins  V.  Ohllson,  IT  Mete.  (Mass.)  112.  117; 
Hagar  y.  Buck,  44  Vt  285;  Henry  v.  Tupper, 
29  VL  358;  Mining  Co.  v.  Wakefield,  72  Wis. 
204.  38  N.  W.  136;  HlU  v.  Barclay,  18  Vee. 
58;  2  Story,  Eq.  Jur.  fiS  1314-1323.  Decree 
affirmed. 
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STATB,  to  Use  of  KBBBS,  T.  OBIFFBN 
et  aL 

(Appellate  Court  of  Indians.    Jan.  IS,  1897.) 

CHATriL  MoKTOAOKS — VaLI  niTT— BoRDBn  OF 
PrOop— Spboial  Verdict. 

1.  Under  Rev.  SL  1894,  S  6638  (1  Homer's 
•Rev.  St.  1896,  $  4913),  providing  that  no  mort- 
gage shall  l>e  valid,  except  between  the  partiea, 
when  the  goods  are  retained  by  the  mortgagor, 
nnlefls  it  is  recorded  in  the  county  in  which  the 
mortgagor  resides  within  10  days  after  execu- 
tkoi,  to  rmder  such  a  mortgage  valid  as  against 
other  than  the  parties,  it  .  must  have  been  re- 
corded as  required  by  the  act. 

2.  The  burden  is  on  the  mortgagee  to  show 
that  the  mortgage  was  recorded  as  required  by 
the  act. 

8.  A  finding  by  the  Jury  that  the  mortgagor 
executed  a  mortgage  which  recited  that  be  waa 
a  resident  of  a  certain  county,  in  which  it  was 
recorded,  ia  not  a  suffident  finding  that  he  was 
in  fact  a  resident  of  that  county,  so  as  to  ren- 
der the  mortgage  valid  as  against  other  than  the 
parties. 

Appeal  from  circuit  court,  Caas  county; 
D.  B.  McConnell,  Judge. 
Actkm  by  the  state,  tor  the  use  of  Ferdi- 


nand Krebs,  against  Edward  Oilffen  and  oth- 
ers. From  a  judgment  tor  defradants,  plaJn- 
tifit  appeals.  Affirmed. 

Nelson  &  Myers,  tor  appellant  tf.  Win- 
field,  for  appellees. 

COMSTOCK,  J.  This  Is  an  action  brought 
In  the  Gass  circuit  court,  in  the  name  of  the 
state  of  Indiana,  for  the  use  of  Ferdlnaitd 
Krebs,  appellant,  against  Edward  Grlffen,  a 
constable,  and  John  Dunn,  his  bondsman,  ap- 
pellees. A  special  verdict  was  returned  by 
the  jury,  and  upon  motion  of  appellees  the 
court  rendered  judgment  In  their  favor  up- 
on the  verdict,  and  overruled  the  motion  for 
judgment  of  the  appellant  Several  para- 
graphs of  answer,  one  of  which  was  a  gener- 
al denial,  were  filed  by  appellees;  but.no 
exception  Is  urged  to  the  ruling  of  the  court 
upon  the  pleading,  and  the  only  question 
here  presented  Is  whether  the  action  of  the 
court  in  rendering  Judgmmt  tar  appelleet 
was  correct. 

The  facts  stated  in  the  complaint  and 
found  by  the  Jury  are.  In  substance:  That  Id 
June,  1894,  and  at  all  other  dates  hereinafter 
mentioned,  appellee  GrifCen  was  a  duly  elect- 
ed, qualified,  and  acting  constable  of  Eel 
township,  Gass  county,  Ind.,  and  that  appel- 
lee John  Dunn  was  his  bondsman.  That  by 
the  terms  of  his  iMmd  said  GriCfen  was  obli- 
gated to  turn  over  to  the  proper  person  all 
moneys  which  might  be  received  by  him  by 
virtue  of  his  ofllce.  That  on  the  18th  day  of 
June,  1894,  August  Held  and  Edward  P. 
Bank  executed  to  Ferdinand  Krebs  a  chat- 
tel mortgage,  to  secure  the  payment  of  an  in- 
debtedness owing  by  them  to  him  of  $350, 
which  became  due  September  18, 1894.  That 
such  mortgage  was  duly  recorded  hi  the 
proper  mortgage  record  of  Cass  county,  lud., 
on  the  day  of  Its  execution.  A  verbatim  copy 
of  the  mortgage  is  set  out  In  the  special  ver- 
dict The  following  Is  the  language  of  one 
of  its  recitals;  "Know  all  men  by  these  pres- 
ents, tbat  August  Held  and  Edward  P.  Bank, 
of  Cass  county,  In  the  state  of  Indiana,  have 
bargained  and  sold,  and  do  hereby  bargain 
and  sell,  unto  Ferdinand  Krebs,  of  Cass 
county,  Indiana."  Then  follows  a  des<Tlp- 
tlon  of  the  articles  of  property  mortg^ed 
and  a  statement  of  the  Indebtedness  Intend- 
ed to  be  secured.  The  mortgage  further  pro- 
vided that  Held  and  Rank  should  retain  pos- 
session of  said  property  until  the  debt  se- 
cured became  due,  and,  if  not  paid  prompt- 
ly at  maturity,  Krebs  should  have  the  right 
to  take  possession  of  the  same,  and  that.  If 
the  property  should  be  levied  up<m  by  exe- 
cution from  any  court,  the  mortgagee  should 
have  the  right  to  take  possession  of  the 
same  for  his  own  use.  The  Jury  further 
found  that  the  property  mortgaged  was  the 
property  of  Held  and  Bank.  Tbat  on  the 
25th  day  of  July,  1894.  Held  and  Bank  sold 
the  nuxtgaged  property  to  Herman  Kammer- 
er,  subject  to  the. lieu  of  said  mortgage. 
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wblch  said  mortgage  debt  he  assumed  to 
pay.  That  on  the  8th  day  of  September, 
1894,  Francis  Spry  recovered  a  judgment  be- 
fore a-Justlce  of  the  peace'  of  Eel  township, 
Cass  county,  against  Herman  Kammercr,  for 
$25  and  costs,  on  which  an  execution  was 
Issued  by  said  justice,  and  placed  in  the 
bands  of  the  defendant  GriCTen.  That  be  du- 
ly levied  the  same  upon  the  chattels  describ- 
ed In  the  mortgage.  That  at  the  time  of  said 
levy  said  mortgage  debt  was  due  and  un- 
paid. That  said  GrlfTen  subsequently  adver- 
tised and  sold  sold  property,  but  that,  before 
the  sale,  he  was  notilled  by  the  appellant, 
Krebs,  not  to  deliver  the  same  to  the  pur- 
chaser until  the  amonnt  due  on  the  mortgage 
was  paid,  and  the  terms  of  the  mortgage 
compiled  with,  and  that,  if  be  failed  to  do 
so,  said  Krebs  would  hold  him  and  his 
bondsman  responsible  on  his  bond  for  the 
value  of  said  property,  and  alt  damages  he 
might  sustain  by  reason  of  his  failing  to 
comply  with  the  requirements  of  the  statutes 
of  the  state  of  Indiana.  That  said  consta- 
ble delivered  said  property  bo  sold  to  the 
purchasers,  without  requiring  them  to  com- 
ply with  the  terms  of  the  mortgage,  or  to 
discharge  the  lien  thereof.  That  Held  and 
Rank  and  Kammerer,  since  the  maturity  of 
appellant's  debt,  have  become  and  are  still 
Insolvent 

To  entitle  the  appellant  to  a  judgment  be- 
low, the  burden  rested  upon  him  to  establish 
a  valid  debt;  that  It  was  due;  that  the  mort- 
gage be  held  was  valid;  and  that  the  de- 
fendant Griffen  failed  in  the  performance  of 
his  official  duty,  from  which  failure  the  ap- 
pellant suffered  loss.  It  is  evident,  from  the 
brief  of  appellant,  that  the  court  below.  In 
rendering  judgment  for  appellees,  held  that 
the  mortgage  was  invalid  as  to  them  be- 
cause there  was  no  finding  by  the  jury  that 
the  mortgagors  were,  at  the  time  ot  its  exe- 
cution, residents  of  Cass  county.  In  which 
county  it  was  recorded.  Section  GC38,  Rev. 
St.  18&i  (section  4913,  1  Horner's  Rev.  St. 
1896),  reads  as  follows:  "No  assignment  of 
goods  by  way  of  mortgage  shall  be  valid 
against  any  other  person  than  the  parties 
thereto,  wh^e  such  goods  are  not  delivered  to 
the  m<»*tgagee  or  assignee  and  retained  by 
him,  unless  such  assignment  or  mortgage 
shall  be  acknowledged  as  provided  In  case  of 
deeds  of  conveyance  and  recorded  in  the  re- 
corder's office  of  the  county  where  the  mort- 
gagor resides  within  ten  days  after  the  exe- 
cution thereof."  The  supreme  court  of  this 
state  have  many  times  bad  occasion  to  ap- 
ply the  provisions  of  this  section,  and  have 
uniformly  held  that  a  chattel  mortgage,  to 
be  valid  as  to  persons  not  parties  thereto, 
must  be  recorded  la  the  county  In  which  the 
mortgagors  r«ide,  and  within  10  days  of  Its 
execution.  A  long  list  of  citations  Is  not  nec- 
essary. Sidener  v.  Bible,  43  lud.  230;  Lock- 
wood  T.  Slevin,  20  Ind.  124,  are  In  point. 
The  finding  of  the  jurj*  that  the  mortgagors 
were  residents  of  the  county  In  which  the 


mortgage  was  recorded  was  essential  to 
make  the  mortgage  valid  against  appellees. 
If  they  malie  no  finding  upon  this  question, 
it  Is  equivalent  to  a  finding  that  they  were 
not  residents  of  said  county.  Have  they 
found  that  the  mortgagors  resided  in  Cass 
county?  If  the  fact  of  residence  Is  found,  it 
appears  only  in  the  recital  of  the  mortgage, 
which  the  Jury  set  out  In  their  finding,  and 
heretofore  given.  The  statement  in  the 
mortgage  of  the  resldejice  of  the  mortgagors, 
Willie  evidence  of  the  fact,  is  not  the  in- 
ferential fact  to  be  found.  The  jury  found 
evidence  of  a  fact,  but  not  the  fact  Itself. 
The  office  of  a  special  verdict  is  to  find 
the  facts  essential  to  support  the  judgment 
If  not  found,  the  judgment  will  fall.  "A 
failure  to  find  a  fact  in  favor  of  a  party 
upon  whom  the  bnrden  as  to  such  fact 
rests  is  equivalent  to  finding  such  fact 
against  him."  Improvement  Co.  v.  Loebr, 
124  Ind.  83,  24  N.  E.  5T9.  Vide  authorities 
there  cited.  The  law  requires  that  facts, 
and  not  evidence,  should  be  found.  Tousey 
V.  Lockwood,  30  Ind.  153;  Kealing  v.  Van- 
sickle,  74  Ind.  620;  Locke  v.  Bank,  66  lad. 
3^.  In  Hcssong  v.  Pressley,  86  Ind.  555,  a 
trial  before  the  court,  and  a  special  finding 
made,  the  court  found  that  the  sheriff  made 
a  certain  return  to  an  execution,  and  copied 
such  return.  The  supreme  court  held  that 
there  was  not  a  finding  of  the  facts  stated  In 
the  return;  that,  at  most,  they  were  only  evi- 
dentiary facts,  without  any  finding  by  the 
court  as  to  their  truth,  or  the  facts  Inferred 
therefrom.  Vide,  also,  authorities  there  cit- 
ed. The  jury  in  the  case  before  us  found 
that  the  mortgagors  executed  a  mortgage  at 
a  certain  date,  which  mortgage  said  that 
they  were  residents  of  Cass  county,  Indiana. 
This  is  not  a  finding  of  the  fact  which  might 
have  Ijeen  inferred  therefrom. 

Appellant's  counsel  contend  that,  the  jury 
having  found  that  the  mortgage  was  exe- 
cuted and  recorded  on  the  same  day,  and  re- 
cited that  the  mortgagors  were  of  Cass  coun- 
ty, Is  a  sufficient  finding  that  the  place  of 
residence  of  Held  and  Rank  was  Cass  coun- 
ty, and  In  stipport  of  their  position  cite 
Brown  v.  Corbln,  121  Ind.  455,  23  N.  E.  27G; 
Gordon  v.  Stockdale,  S9  Ind.  240.  In  Brown 
V.  Corbln  the  court  tryiug  tbe  cause  held 
that,  the  mortgage  showing  upon  its  face 
that  the  mortgagors  resided  In  the  county* 
in  wblch  It  had  been  recorded,  tbe  mortgage 
would  be,  prima  facie,  a  valid  lieu,  and  the 
burden  of  proof  would  rest  on  the  person  as- 
serting its  invalidity  to  show  that  It  was  not 
recorded  In  the  count}'  where  the  mortgagors 
resided;  that  Is.  that  the  court  tr>-ing  that 
cause  was  justified  in  drawing  the  inferen- 
tial fact  that  the  mortgagors  were  residents 
of  the  county  where"  the  mortgage  was  re- 
corded, as  the  jury  In  this  cause  might  have 
been  justified,  In  the  absence  of  other  evi- 
dence. In  finding  the  Inferential  Aict  of  resi- 
dence from  the  recital  on  the  face  of  this 
mortage.    In  Gordon  v.  St»ckdale,  aupttu  it 
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Is  biAA  ttiat,  when  oote  plants  wheat  under  a 
written  contract  which  requires  him  to  har- 
vest, thresh,  and  dellrer  one-haU  of  It  to  the 
landlord,  and  In  express  twms  provides  that 
each  shall  own  one-half,  soch  foots  comp^  the 
conclualm,  as  one  of  law,  that  the  tenant  was 
the  owaet  of  half  the  wheat:  And  in  Dutch  t. 
Bc^d,  81  Ind.  146,  to  tweplose  a  mortgage  and 
recover  personal  judgment,  In  which  the  prin- 
cipal qnestlon  was  whether  the  mortgage  con- 
tained a  sufficient  description  of  the  premises 
Intended  to  be  described,  the  court  held  that  a 
.  deed  or  mortgage  which  purports  to  have  been 
executed  and  acknowledged  between  parties 
resident  tn  the  etate.  and  contained  nothing 
to  Indicate  a  contraiy  Intention,  will  be  pre- 
sumed to  be  of  land  In  the  state.  The  court 
below  held  that  the  description  was  saffi- 
clent,  and  rendered  Judgment  and  decree  for 
foreclosure,  and  the  supreme  court  affirmed 
the  decision.  There  Is  nothing  In  either  of 
these  cases  at  variance  with  the  conceded 
I>ropoBitIon  that  a  special  verdict  must  find 
Inferential,  and  not  evidentiary,  facts,  nor 
do  they  mod\ty  or  criticise  the  application 
and  Illustration  of  the  rule  In  Hessong  t. 
Pressley,  supra.  There  la  no  error.  Judg- 
ment afBrmed. 

(lU  K.  T.  Oi) 

DISTLHB  V.  LONG  ISLAND  B.  CO. 

(Court  of  Appeals  of  New  Tork.   Jan.  19, 
1897.) 

O&BBISBS  —  IltJURT  TO   PjkSSBHOKRS  —  BOARDINS 

lIoviNo  Traik— CoNTaiBUTOHV  Nseu- 

OBXCB— PUOXIMATB  CaDSB. 

1.  One  who,  at  the  conductor's  bidding,  at- 
tempts to  board  a  train  moving  from  two  to 
three  miles  an  hour,  past  an  nnobstmcted  plat- 
fwin,  at  a  station  where  trains  do  not  stop.  Is 
not  negligent  per  se.  28  N.  Y.  Supp.  865.  re- 
versed. Hnnter  v.  Railroad  Co.,  19  N.  E.  820, 
112  N.  T.  371;  Id..  26  N.  B.  958,-126  N.  yI 
16,  distiagniflhed. 

2.  The  act  of  a  passenger  in  attempting  to 
board  a  moving  train  was  not,  as  a  matter  of 
law,  the  proximate  cause  of  his  injury,  where 
the  train  gave  a  sudden  jerk  after  he  had  got- 
ten one  foot  on  the  car  platfonn  and  the  other 
on  the  step  below,  and  he  was  thrown  off. 

Gray  and  Halght.  JJ.,  diasenting. 

Appeal  from  supreme  court,  goieral  twm. 
Second  departmeDt. 

Action  by  Charles  DIstler  against  the  Long 
Island  Railroad  Company.  From  a  Judg- 
ment of  the  general  term  (28  N.  Y.  Supp.  805) 
affirming  a  Judgment  dismissing  the  complaint, 
plaintiff  appeals.  Reversed. 

F.  R.  Gilbert,  for  appellant  W.  C.  Beechor, 
for  respondent 

MARTIN,  J.  This  action  was  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  defendant's  negligence. 
On  the  21st  day  of  June,  1892,  the  plalntlfT  was 
at  Manhattan  Crossing,  awaitli^  a  train  by 
which  to  reach  Deer  Pai'k.  Manhattan  Cross- 
ing Is  a  regular  station  upon  the  defendant's 
road,  where  all  Its  trains  stopped  going  east 
After  remaining  a  short  time,  a  train  atrlved 


going  In  an  opposite  direction,  when  the  plaln- 
tur  Inquired  of  the  conductor  the  time  of  the 
next  triUn  going  to  Dear  Park,  who  replied 
that  he  would  return  with  his  train  In  30  or 
35  minutes  and  stop  for  him.  The  train  re- 
turned, and  while  passing  slowly  along  the 
platform,  at  the  rate  of  two  or  three  miles  an 
j  hour,  the  conductor  bade  the  plaintiff  get  ui.  ■ 
At  the  time  the  plaintiff  was  on  the  station 
platform,  and,  In  cmnpllance  with  the  direc- 
tion of  the  conductor,  stepped  upon  the  st^ 
leading  to  the  forward  platform  of  the  second 
car,  passed  on  until  one  foot,  was  upon  the 
platform  and  the  other  was  upon  the  first 
step  below,  when  the  train  started  with  a 
sudden  jerk  or  lurch,  which  threw  him  from 
the  car,  and  he  was  seriously  injnred.  When 
the  plaintiff  rested,  the  defendant  moved  to 
dismiss  the  complaint  upon  the  grounds  that 
no  negligence  on  its  part  had  been  proved, 
and  that  the  plaintiff  was  guilty  of  contribu- 
tory' negligence.  The  motion  was  granted. 
The  plaintiff  then  asked  the  court  to  submit 
the  case  to  the  Juiy  upon  the  facts  established 
by  the  evidence,  which  was  denied  on  the 
ground  that  tlie  plaintiff  was  guilty  of  con- 
tributory negligence,  as  a  matter  of  law.  To 
that  ruling  the  plaintiff  duly  excepted.  In 
making  It  the  court  apparently  relied  solely 
upon  the  case  of  Hunter  v.  Railroad  Co.,  120 
N.  Y.  18.  28  N.  E.  9.'S8.  The  question  to  be 
determined  In  this  case  Is  whether,  as  a  mat- 
ter of  law,  tho  plaintiff  was  guilty  of  con- 
tributory negligmce  In  getting  onto  the  train, 
In  pursuance  of  the  direction  of  the  conductor, 
while  It  was  moving  at  the  rate  of  two  or 
three  mQes  an  hour,  when  there  was  notblog 
to  Indicate  any  unusual  or  peculiar  danger. 
Inasmuch  as  the  decisions  of  the  trial  conrt 
and  general  term  seem  to  be  based  upon  the 
Hunter  Case,  It  Is  proper  to  examine  the  d^ 
clsions  of  this  court  in  that  cassf  to  ascertain 
whether  the  principle  there  decided  upholds 
the  determination  of  the  coorts  below. 

When  the  Hunter  Case  was  in  this  court  on 
the  first  appeal,  It  was  reversed  upon  the 
ground  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  boarding  a  train  mov- 
ing at  the  rate  of  from  four  to  six,  or  six  to 
eight  miles  an  hour,  although  he  was  within 
three  or  four  feet  of  an  elevated  freight  plat-' 
form,  which  was  only  about  six  inches  from 
the  side  of  the  movlug  car.  The  opinion  on 
the  first  appeal  discloses  that  the  decision  was 
then  based  chiefly  upon  the  rapidity  with 
which  the  train  was  moving  when  the  intes- 
tate attempted  to  get  on;  the  court,  In  effect 
holding  that  to  hoard  a  train  moving  from 
four  to  six,  or  from  six  to  eight,  miles  an 
hour,  was  so  dangerous  and  hazardous  that  It 
must  be  regarded  as  negligence,  as  matter  of 
law,  notwithstanding  the  conductor  directed 
him  to  do  so.  At  the  same  time  it  recogulz- 
ed  the  fact  that  there  were  cases  in  which  an 
attempt  to  get  off  or  on  a  moving  train  would 
not  be  regarded  as  negligence  per  se,  and 
where  the  question  of  negligence,  upon  all  the 
facts,  should  be  submitted  to  the  Jurr.  When 
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the  case  was  lu  this  court  upon  a  second  ap- 
peal, It  appeared  by  the  record  that  there  had 
been  a  change  In  the  evidence,  so  that  the 
train  was  described  as  moTing  at  the  rate  of 
from  one  to  two,  Instead  of  from  four  to  six, 
or  six  to  eight,  miles  an  hour.  The  court  re- 
versed the  judgment  upon  the  ground  that  the 
plaintiCTB  intestate  was  negligent,  and  that 
bis  act  contributed  to  his  death.  This  conclu- 
sion seems  to  bare  rested  principally  upon  the 
presence  of  an  elevated  freight  platform  in 
close  proximity  to  the  place  where  the  intes- 
tate attempted  to  board  the  moving  car,  so 
that,  in  case  of  a  misstep  or  other  slight  ac- 
cident, his  injury  from  contact  therewith  was 
almost,  if  not  absolutely,  certain.  The  court, 
however,  again  recognized  In  its  opinion  the 
existence  of  cases  where  an  attempt  to  board 
or  alight  from  a  moving  train  would  not  be 
regarded  as  negligence,  as  a  matter  of  law, 
but  stated  that  that  was  not  one  of  those 
caaes.  I  think  it  mi^  be  said  of  the  decisions 
in  that  case  that  la  the  first  it  was  held  that 
It  was  negligence  per  se  to  board  a  train  mov- 
ing from  four  to  six,  or  six  to  dght,  miles  an 
hour,  on  account  of  its  comparative  rapid  mo- 
tion; and,  in  the  second,  as  the  danger  was 
manifest,  unusual,  and  peculiar,  and  must 
have  been  seen  and  understood,  that,  although 
moving  at  a  less  rate  of  speed,  It  was  negli- 
gence, as  a  matter  of  law,  to  attempt  to  board 
It  while  in  close  proximity  to  a  prominent  ob- 
struction, so  situated  that  In  case  of  failure, 
or  of  a  misstep  or  other  slight  misadventure, 
the  risk  of  being  thrown  against  the  obstruc- 
tion and  Injured  would  be  imminent.  It  Is 
obvious  that  the  facts  upon  which  the  deci- 
sions in  the  Hunter  Case  were  based  are  es- 
sentially unlike  those  in  the  case  at  bar.  Up* 
on  the  first  appeal  In  that  case  the  train  was 
shown  to  have  been  moving  at  a  rate  of  speed 
greatly  in  excess  of  that  at  which  a  person 
would  ordinarily  walk,  and  In  the  second  the 
proof  was  that,  while  the  train  was  moving 
less  rapidly,  stlU  the  attempt  to  board  It  was 
manifestly  attended  with  such  peculiar  and 
certain  danger  from  surrounding  obstacles  as 
to  make  It  negligence  to  do  so.  Neither  of 
those  conditions  exists  in  this  case.  Here  the 
train  was  moving  at  a  rate  of  speed  not  great- 
er than  an  ordinary  walk.  There  was  a  long 
platform  at  the  station,  unobstructed,  with 
nothing  to  indicate  that  any  unusual  danger 
was  to  be  apprehended  lu  stepping  upon  the 
train.  Thus,  It  is  apparent  that  the  Hunter 
Case  is  plainly  distinguishable  from  the  case 
at  bar,  and  that  the  decisions  in  that  case  do 
not  sustiUn  the  determination  of  the  courts 
below.  Unless  this  court  shall  hold  that  It  is 
negligence  per  se  to  step  upon  a  moving  train, 
no  matter  bow  slight  its  motion,  this  judgment 
cannot  be  upheld.  We  think  the  decisions  In 
the  Hunter  Case  have  gone  to  the  fullest  limit 
to  which  this  principle  should  be  extended. 
It  is  a  matter  of  common  knowledge  that  It  is 
of  dally  occurrence  that  ordinarily  prudent 
persons  safely  board  a  train  or  car  moving  at 
two  or  tbtee  miles  an  hour.    We  are  not  pre> 


pared  to  hold  that  It  Is  negligence  per  se  to 
step  upon  a  train  moving  at  that  rate  of  speed. 
To  do  so  wonld  encroach  upon  the  proper 
province  of  a  Jury.  There  is  another  dis- 
tinction between  this  and  the  Hunter  Case. 
In  this  case  the  proof  discloses  that  the  con- 
ductor was  in  entire  charge  of  the  train,  as 
the  representative  of  the  defendant.  When 
the  train  first  passed,  he  Informed  the  plain- 
tiff that  upon  his  return  he  would  stop,  so  he 
could  take  the  train  to  Deer  Parii.  He  doubt- 
less had  authority  to  make  that  agreement  Id 
pursuance  of  It,  the  plalnUIF  remained  at  the 
station  until  the  train  returned,  when,  while 
the  train  was  going  at  a  rate  of  speed  which 
appeared  to  render  It  reasonably  safe,  he  com- 
plied with  the  direction  of  the  conductor,  and 
boarded  It  We  are  not  prepared  to  hold  that 
under  those  circiuuBtances,  the  direction  of  the 
conductor  was  of  no  importance.  While  It 
was  h^d  In  the  Hunter  Case  that  sncb  a  di- 
rection was  nnlmportant  where  it  was  mani- 
fest that  to  comply  with  It  was  Imminently 
dangerous,  yet  here,  as  no  such  condition  ex- 
isted, that  principle  has  no  application. 

There  Is  another  ground  upon  which  we 
think  the  judgment  should  be  reversed.  Even 
If  it  were  assumed  that  the  plaintiff  was  neg- 
ligent in  stepping  upon  a  moving  train,  yet  It 
cannot  be  held,  as  a  matter  of  law,  that  such 
negligence,  In  an;  proper  sense,  contributed 
to  his  injury.  The  danger  which  attended  the 
boarding  of  a  moving  train  had  been  passed. 
The  plaintiff  was  upon  the  train,  and  in  a 
situation  of  safety,  unless  there  was  an  acci- 
dent, or  some  mismanagement.  His  injury 
can  hardly  be  said  to  be  the  proximate  result 
of  stepping  upon  the  moving  train,  or  to  have 
beea  occasioned  by  his  inability  to  safdy  reach 
a  seat  because  the  car  was  In  motion.  Hie  di- 
rect and  proximate  cause  of  his  injury  was 
the  mismanagement  of  the  train,  causing  a 
sudden  jerk  or  lurch  which  threw  the  plain- 
tiff therefrom,  or  at  least  the  question  whether 
that  was  the  cause  was  a  question  of  fact  for 
the  jury.  We  are  of  the  opinion  that  the 
questions  of  the  defendant's  negligence,  and 
the  plaintiff's  freedom  from  contributory  Di- 
ligence were,  under  the  evidence,  questions  of 
fact,  and  should  have  been  submitted  to  the 
jury.  The  judgment  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  aUde  tbe 
event 

GRAY,  J.  (dlseeuting).  I  dissent  from  the 
conclusion  reached  by  the  majority  of  my  as- 
sociates, because.  In  all  the  mala  and  mate- 
rial facts,  this  case  cannot  be  distinguished 
from'the  Hunter  Case.  112  N.  Y.  371,  19  N.  E. 
820;  Id.  120  N.  Y.  18,  26  N.  E.  958.— which  in 
turn  rested  upon  the  principle  decided  in  the 
Solomon  Case,  108  N.  Y.  437,  9  N.  E.  430.  This 
train  was  a  special  train,  which  was  not 
scheduled  to  stop  at  the  station,  and  npon 
which  the  plaintiff  bad  no  right  to  be  carried. 
The  plaintiff  elected  to  leave  his  place  of  safe- 
ty, and  to  incur  the  peril  of  boarding  a  mov- 
ing train,  for  some  purpose  of  convenience. 
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npon  the  loTltation  of  Ills  friend,  the  con- 
ductor of  the  train.  These  were  also  the 
facts  in  the  Hunter  Case,  upon  conBlderatlon 
of  whl<^  this  court  determined  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  and 
therefore  should  have  been  nomuited.  The 
distinction  attempted  now  to  be  made  between 
the  cases  does  not  amount  to  a  substantial  dif- 
ference. It  seems  to  me  that,  in  mjihlng  this 
distinction,  we  are  unnecessarily  Introducing 
uncertainty  in  the  law  for  the  government  of 
trial  courts  Id  negligence  cases. 

ANDREWS,  O.  J.,  and  CBRIEN.  BART- 
LETT,  and  VANN,  JJ^  concur  with  MARTIN, 
J.,  tar  rerersat.  GRAY,  J.,  reads  for  afOrm- 
ance,  and  HAIGHT,  J.,  c<nicarB. 

Judgment  rerrased. 


OBI  N.  T.  493) 

DANIHEE  T.  HYATT. 

(Court  of  Appeals  of  New  York.    Jan.  19, 

1897.) 

EfBCTUBNT  —  WhES   LlES  —  PoSSBSfllON    BT  DB- 

In  ejectment  it  appeared  that  defendant's 
wife  was  the  actual  occupant,  and  claimed  to  be 
the  sole  owner.  Defendant  resided  with  her  on 
the  land;  and  a  fence  plaintiff  put  on  one  line, 
and  some  wood  he  placed  on  the  land,  were  re- 
moved by  defendant;  bnt  he  claimed  do  inter- 
est in  it,  and  was  employed  by  his  wife  to  as- 
sist her  in  maintaining  possession  against  plain- 
tiff's efforts  to  dispoBseBS  her.  Held,  that  the 
witton  wouM  not  he  against  d^endaoL  SO  N. 
Y.  Snpp.  707,  affirmed. 

Appeal  from  supreme  coar^  general  term. 
Fifth  department. 

Action  by  James  Danihee  against  John 
Hyatt  to  recover  possession  of  land.  From  a 
Judgment  of  the  general  term  (30  N.  Y.  Supp. 
707)  affirming  a  Judgment  dismissing  the 
complaint,  entered  on  the  report  of  a  referee, 
plaintiff  appeals.  Aflirmed. 

Henderson  &  Wentworth,  for  appellant. 
Inman  &  Cole,  for  respondent. 

MARTIN,  J.  This  action  was  ejectment 
to  recover  the  possession  of  a  triangular 
piece  of  laud  lying  between  premises  occu- 
pied by  the  plaintiff  aud  premises  in  which 
the  defendant's  wife  has  a  leaseliold  interest 
On  the  trial  the  plalntlCC's  complaint  was  dis- 
missed upon  the  merits,  with  costs.  At  the 
commencement  of  the  action  the  plaintiff 
was  the  owner  of  a  leasehold  interest  In  the 
premises  described  in  the  complaint,  which 
included  the  land  in  dispute.  Honora  Hyatt 
is,  and  for  the  past  20  years  has  been,  the 
wife  of  the  defendant.  On  July  12, 1882,  she 
became  the  owner  of  such  leasehold  Interest 
under  and  by  virtue  of  a  deed  to  her  from 
John  H,  Melhulsh  and  wife.  Both  the  lands 
of  the  plaintiff  and  of  the  defendant's  wife 
were  a  part  of  the  Allegany  IndLin  reser- 
vation, and  within  the  village  of  Great  Val- 
tey*   Soon  attar  tlu  defendant's  wife  acquir- 


ed her  title,  she  entered  into  the  actual  pos- 
session of  the  premises  thus  conveyed,  to- 
gether with  the  piece  of  land  in  dispute,  and 
ever  since  lias  actually  occupied  the  disputed 
land,  claiming  that  It  formed  a  part  of  the 
land  to  which  she  acquired  tltie,  under  the 
Melhulsh  deed.  Shortly  after  obtaining  her 
title,  and  while  In  possession  of  the  premises, 
she  graded  the  land  in  dispute,  making  a 
driveway  partly  over  it  and  partly  upon  hei 
adjoining  land,  which  extended  from  the 
highway  in  bont  to  a  bam  standing  upon 
the  rear.  About  tbat  time  she  built  or  cauB« 
ed  to  be  moved  onto  lier  lot  a  dwelling  house, 
in  which  she  has  since  resided.  Neither  the 
plaintiff  nor  hie  immediate  assignor  was  ever 
in  actual  possession  ot  the  disputed  land,  or 
any  part  thereof,  before  the  c(»nmencement 
of  this  action.  When  it  was  commenced,  the 
plaintiff  knew  that  the  defendant's  wife  wan 
the  actual  occupant  of  the  land,  and  tbat  she 
claimed  to  be  the  sole  and  exclusive  owner. 
In  the  fall  of  1888  the  plaintiff  constructed  a 
fence  along  the  southerly  line  of  the  land  in 
dispute,  which  was  removed  by  the  def  aid- 
ant In  January,  1889,  the  plaintiff  pUtced  a 
load  of  wood  upon  the  disputed  land,  which 
the  defendant  removed.  He  also  assisted  his 
wife  In  placing  and  fastening  a  va^n  th&Te> 
on.  The  defendant  In  removing  the  fence 
and  wood,  and  In  placing  the  wagon  upon 
the  land,  did  so  at  the  request  imder  the  Im- 
mediate direction  of,  and  solely  tor,  hla  wif^ 
and  to  aid  ha  In  maintaining  her  poesesdon 
of  the  portion  of  the  lUKmlses  over  which  this 
controversy  has  arls«L  He  has  resided  with 
his  wife  on  these  premls^  during  all  the  time 
she  has  lived  there,  and  during  a  portion  of 
the  time  has,  with  h&e  consent,  driven  his 
team  upon  sneh  Mvevay  to  and  from  tlie 
highway  to  the  bam.  At  the  time  this  ac- 
tion was  commenced  the  defendant  was  not, 
and  never  bad  been,  an  f>ccnpant  of  the  land 
In  dispute,  or  any  part  ot  It,  nor  has  he  at 
any  time  claimed  any  title  thereto  or  Inter- 
est therein.  The  foregoing  Is  the  substanee 
of  the  findings  made  by  the  referee.  The  rec- 
ord discloses  sufficient  evidence  to  Justify 
them.  The  single  question  presented  is 
whether,  upon  those  facts,  the  court  erred  In 
dismissing  the  plaintiff's  complaint 

Succinctly  stated,  the  facts  are  that  the 
plaintiff  was  the  owner  of  the  land  in  ques- 
tion, but  it  had  never  been  in  his  possessiou. 
It  was  in  the  actual  possession  of  the  defend- 
ant's wife,  who  claimed  title  and  the  right  tO 
the  possession  thereof.  She  maintained  her 
possession  of  It  against  the  plalntifTs  efforts 
to  dispossess  her.  In  doing  so  she  employed 
her  husband  to  assist  her,  and  to  tbat  end  he 
performed  the  acts  mentioned  at  her  request, 
and  with  the  knowledge  of  the  plaintiff  that 
the  defendant  was  acting  for  her,  and  tbat 
she  alone  claimed  the  right  to  such  posses- 
sion. It  is  difficult,  under  these  circumstan- 
ces, to  find  any  principle  upon  which  it  can 
be  properly  held  that  the  defendant  was  In 
the  actual  occupation  <^  the  land  in  contro- 
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Tersy,  or  that  he  deprived  the  plaintiff  of  the 
possession  thereoi:.  All  his  acts  were  per- 
formed for  his  wife,  avowedly  to  mniutain 
her  possession,  and  not  his  own.  He  claimed 
no  right  thereto,  and  the  referee  has  so 
found.  In  Tlew  of  these  facts,  and  the  find- 
ings of  the  referee,  the  posseBsiou  must  be 
regarded  as  that  of  the  defendant's  wife,  and 
not  the  defendant's.  In  Martin  t.  Rector,  101 
N.  Y.  77,  4  N.  B.  183,  this  court  held  that 
since  the  passage  of  the  acts  in  relation  to 
the  property  of  married  women  there  Is  no 
presumption  that  the  busbdnd  Is  In  occupa- 
tion of  the  wife's  lands,  and,  In  an  action 
brought  against  the  husband  to  recover  pos- 
session, whether  she  is  occupying  them  or 
has  glren  her  husband  possession,  Is  to  be 
deemed  a  question  of  fact  As  the  finding 
In  this  case  was  adverse  to  the  plaintiff,  the 
possession  of  the  defendant's  wife  must  be 
treated  as  conclnslvely  established.  The  de- 
fendant not  being  in  the  actual  occupation  of 
the  premises,  but  having  performed  the  acts 
mentioned  merely  as  a  servant  or  employ^  of 
his  wife,  without  claiming,  title  or  right  of 
possession,  ejectment  will  not  lie  against 
him.  Shaver  v.  M'Oraw,  12  Wend.  &58;  Ker- 
ralns  r.  People,  60  N.  Y.  221;  Gomstock  r. 
Dodge,  43  How.  Prac  97;  Bristor  v.  Burr, 
120  N.  Y.  427,  431,  24  N.  B.  937.  Where  the 
premises  are  actually  occupied,  the  action  of 
ejectment  must  be  brought  against  the  occu< 
pant  Code  01  v.  Proc.  {  1502;  Banyer  v.  Bm- 
pJe,  6  HIU,  48.  60.  It  follows  that,  although 
the  plaintiff  is  the  owner  and  entitled  to  the 
possession  of  the  premises  fn  dispute,  he  can- 
not maintain  this  action,  because  the  defend- 
ant was  not  in  the  actnal  [wuiession  or  occu- 
pancy of  the  premises.  Thus  It  becomes  ob- 
vlons  that  the  trial  court  properly  dismissed 
the  complaint.  The  Judgment  should  be  af- 
firmed, with  costs.  All  concur,  except 
HAIQHT,  J.,  not  Bitting.  Judgment  amrmed. 


(ifil  N.  T.  fiM) 

KNOPE  V,  NUNN. 

(Conrt  of  Appeals  of  New  York.    Jan,  19, 
1897.) 

ConVBRSION  BT  CO'TbHAKIT.. 

Where  tenants  la  common  execute  a  deed 
of  their  land,  and  one  of  them  delivers  the  deed 
to  the  purchaser,  and  takes  a  p'urchaae-money 
bond  and  mortgage  In  his  own  name,  without 
his  co-tenant's  <»nseat,  such  co-tenant  may  re- 
cover his  share  from  the  former,  though  the 
bond  has  not  been  paid.  30  N.  Y.  Snpp.^,  af- 
firmed. 

Appeal  from  siipreme  court,  general  term, 
Fifth  department 

Action  by  Mary  A.  Knope  against  Joseph 
Nunn.  From  a  judgment  of  the  general  term 
(30  N.  T.  Supp.  89G)  affirming  a  judgment  en- 
tered on  a  verdict  In  favor  of  plaintiff,  and  an 
order  denying  a  motion  for  a  new  trial,  defend- 
ant appeals.  Affirmed. 

Patriae  MclDtyre,  for  appellant  John  A. 
Bemhard,  for  respondent 


MARTDf,  J.  In  1883  the  father  of  the 
plaintiff  and  defendant  died  seised  of  certain 
real  estate  situated  on  Jay  street  In  the  city 
of  Rochester,  N.  Y.  Upon  his  death,  one-third  ' 
of  the  premises  descended  to  the  plaintiff  as 
his  heir  at  law,  one-third  descended  to  the  de- 
fendant, and  the  remaining  one-third  to  their 
brother,  Gregory  Nunn.  In  1885  the  latter 
sold  and  conveyed  to  the  defendant  Ids  one- 
third  Interest  therein,  so  that  on  June  5,  ISSB, 
the  plaintiff  and  defendant  were  owners,  as 
tenants  in  common,  of  the  real  estate  men- 
tioned, the  plaintiff  owning  one-third  and  the 
defendant  the  remalMng  two-thirds.  On  that 
day  they  united  In  executing  a  deed  of  the 
premises  to  Marcus  HlrscJifield  for  the  con- 
Blderatlon  of  $5,000.  After  Its  execution  it 
was  taken  and  retained  by  the  defendant,  to 
be  delivered  to  the  purchaser  upon  payment  of 
such  consideration.  The  defendant  delivered 
It  July  17,  1889,  and  the  purcliaser  executed 
and  delivered  to  him  his  bond  and  a  mortgage 
upon  the  premises  to  secure  the  sum  of  $4,000 
of  the  purchase  price  and  interest  thereon, 
which,  by  their  terms,  was  payable  In  four 
years,  with  semiannual  Interest  The  remain- 
ing $1,000  had  been  previously  paid.  The 
bond  and  mortgage  were  taken  by  the  defend- 
ant in  his  own  name,  and  were  payable  to 
him  alone.  The  purpose  of  this  action  was  to 
recover  of  the  defendant  one-third  of  the  pur- 
chase price  of  the  premises,  less  the  amount 
paid  to  the  plaintiff  thereon,  the  whole  having 
been  paid  to  the  defendant  dther  In  cash  or 
by  executing  and  delivering  to  him  the  bond 
and  mortgage  mentioned.  The  defendant,  by 
his  answer,  In  substance  denied  that  he  had 
received  the  consideration  for  which  such 
premises  were  sold,  alleged  that  he  ttad  paid 
the  plaintiff  more  than  her  share  of  the 
amount  actually  received  by  him,  and  set  up 
a  counterclaim  for  money  alleged  to  have  been 
collected  by  the  plaintiff  as  rent  of  the  prem- 
ises, and  retained  by  her,  to  an  amount  in 
excess  of  her  share  or  inters  therein.  The 
plaintiff,  replying,  denied  her  Indebtedne^  for 
the  rents  mentioned,  alleged  that  what  she  re- 
ceived was  paid  out  under  the  direction  of  the 
defendant  and  also  pleaded  the  pendency  of 
a  former  action  between  the  parties,  In  whi<A 
the  defendant's  counterclaim  was  Involved. 

Practically  the  only  quesUon  In  this  case, 
which  relates  to  the  plaintlfTs  affirmative  right 
of  action,  is  whether  the  defendant  is  liable  to 
the  plaintiff  for  her  portion  of  the  uapald  pur- 
chase price  which  was  secured  by  the  bond 
and  mortgage  to  the  defendant,  although  the 
money  thus  secured  had  not  been  actually  re- 
ceived by  him  before  the  commencement  of 
this  action.  The  reeoi"d  discloses  evidence  to 
the  effect  that  the.  defendant  gave  credit  to 
the  purchaser,  and  accepted,  in  payment  of 
$4,000  of  the  purchase  money,  his  bond  and 
mortgage  payable  to  the  defendant  alone, 
without  the  plaintiff's  knowledge  or  consent 
That  question  was  litigated  upon  the  trial,  bat 
as  there  was  a  conflict  in  the  evidence  tn 
gard  to  It,  and  the  jury  found  for  the  plaiatllT. 
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its  determination  muat  be  treated  as  final. 
There  \raB  evidence  tbat  the  plaintiff  had  col- 
lected $(^.45  for  rents  of  the  real  estate  own- 
ed 1^  the  parties  as  tenants  In  common,  but  It 
also  tended  to  show  that  the  amount  thus  col- 
lected bad  been  paid  out  and  disposed  of  by 
the  plaintiff  under  the  directions  of  tbe  de- 
fendant At  tbe  close  of  the  eridence  the  de- 
fendant efiked  the  court  to  direct  a  verdict  in 
his  favor  upon  ibe  grounds  that  the  ptalntifTs 
claim  was  not  due  at  the  comm«icanent  of 
the  action,  and  tt  was  shown  conclusively  that 
the'defendant  had  not  collected  the  money  for 
the  sale  of  the  real  wtate.  He  then  asked  the 
court  to  direct  a  verdict  for  the  defendant  for 
$BQ8J3G  as  tbe  amount  of  rents  which  the 
plidntlff  had  collected  over  and  above  her 
share,  niereupon  the  court  dismissed  the  de- 
fendant's counterclaim  on  the  ground  tbat  it 
was  Involved  In  a  former  action  which  was 
then  pending  between  the  parties,  and  held 
that  there  were  two  questions  ttx  the  Jury: 
(1)  Wbether  tlw  plaintiff  authoilzed  tbe  de- 
fendant to  take  a  bond  and  mortgage,  or  make 
any  extension  of  the  time  of  payment  of  any 
part  of  the  purchase  price;  and  (2)  whether, 
after  she  had  ascertained  that  It  had  been 
done,  she  received  any  mone^  upon  It,  or  act- 
ed In  pursuance  of  It,  In  a  way  to  ratify  the 
contract  made  by  the  defendant,  and  decided 
that  U  she  'did  not  autiiorlze  bbn  to  take  a 
bond  and  mortgage  In  bis  own  name,  having 
done  so  without  her  consent,  he  was  liable  for 
her  part  of  the  purchase  price.  To  this  ruling 
the  defendant's  counsel  excepted.  The  de- 
fendant, having  taken  the  bond  and  mortgage 
without  recognbdng  that  tbe  plaintiff  bad  any 
Interest  therein,  Is  hard^  In  a  dtuaUon  to  ef- 
fectually assert  as  a  defense  that  she  was  In- 
terested In  the  debt  thus  secured,  and  there- 
fore cannot  recover  because  It  has  not  been 
actually  received  by  bhu.  The  securities  tak- 
en by  him  clearly  Import  that  they  belong  to 
the  defendant  alone,  and  the  plaintiff  elected  to 
so  treat  them,  which  we  think  she  was  Jus- 
tified la  doing.  Floyd  v.  Day,  3  Mass.  403; 
Beardsley  v.  Root,  11  Johns.  464;  Chappdl  v. 
Dann,  21  Barb.  17;  Alien  r.  Brown,  51  Barb. 
80,  92,  44  N.  Y.  228.  Under  the  circumstan- 
ces and  the  facts  as  found  by  the  Jnry,  we 
think  the  plaintiff  was  at  liberty  to  treat  the 
action  of  the  def^idant  in  delivering  the  deed 
to  the  purchaser  without  receiving  the  pur- 
chase price,  and  taking  a  bond  and  mortgage 
for  the  remainder  thereof  in  his  own  name, 
without  her  consent,  as  an  appropriation  to 
his  own  benefit  of  the  share  of  tbe  proceeds 
to  which  she  was  entitled,  and  to  hold  him  lia- 
ble therefor.  Coles  v.  Coles,- 15  Johns.  150; 
Wright  v.  ■Wright,  59  How.  Prac.  177,  1S4. 
"Wben  tbe  defeudant  delivered  the  deed  to  the 
purchaser,  and  accepted  his  bond  and  mort- 
gage payable  to  himself,  the  relation  of  the 
parties  as  tenants  In  common  In  the  laud  was 
terminated.  By  thus  taking  security  to  hlm- 
eelt  alone,  he  totally  ignored  the  rights  of  the 
plaintiff,  and  appropriated  to  his  own  use  that 
portion  of  the  purchase  money  which  beloi^ed 


to  her.  The  « appropriation  of  her  portion, 
without  hex  consent  or  knowledge,  was  a 
wrong,  and  amounted  to  a  conversion  of  her 
Interest  which  entitled  her  to  recover  the 
amount  or  value  thereof.  Frenn.  Coten. 
306,  307.  Nor  do  we  find  any  exception  to 
the  refusal  of  the  court  to  direct  a  verdict  for 
the  defendant  that  would  Justify  a  reversal  of 
the  Judgment.  The  record  shows  that  the 
question  whether  the  defendant  was  entitled 
to  recover,  or  to  have  allowed  to  him  tiie  whole 
or  any  portion  of  his  counterclaim,  was,  If  con- 
strued most  favorably  to  him,  one  of  fact; 
and  as  no  request  was  made  for  Its  submis- 
sion to  the  Jury,  nor  any  epedfic  ezceptioi! 
taken  to  its  dismissal,  we  deem  It  nnneces- 
sary  to  consider  the  question  whether  the 
court  was  correct  In  the  view  taken  ais  to  the  al- 
leged counterclaim,  on  the  ground  of  the  pend- 
ency of  a  former  action  between  the  parties, 
In  which  that  claim  was  involved.  As  the 
questions  already  considered  are  the  only  ones 
material  to  a  determination  of  this  case.  It  fol- 
lows tbat  the  Judgment  and  order  should  be 
affirmed.  The  Judgment  and  order  should  be 
affirmed,  with  costs.  AU  concur,  excej^ 
HAIGHT,  J.,  not  Mtting.  Judgment  and  or- 
der affirmed. 


(151  N.  T.  6«) 
PEOPLE  ex  pel.  MILLARD  et  al.  v. 
ROBERTS.  ComptroUer. 

(Court  of  Appeals  of  New  Yoik.   Jan.  26, 
1897.) 

TAZATum  — Sals— S^TTise  Aiid^-^obisdiction 

OP  COMPT«OLLER. 

The  comptroller  has  no  power  to  set  aside 
a  sale  of  land  to  the  state  for  taxes  on  tiie  ap- 
plication of  tiK  ownw.  40  N.  Y.  Snpp.  tfT, 
affirmed. 

Appeal  from  supreme  court,  appellate  divJ- 
Bion,  Third  department, 

Oertlwarl  by  John  H.  Millard  and  George 
N.  Oetrander  to  review  the  determination  of 
James  A.  Roberts,  as  comptroller  of  the  state 
of  NeW  'Y<Hrk,  In  refnslng  to  cancel  and  set 
aside  a  tax  sale,  alleged  to  be  invalid,  on  the 
application  of  relators.  From  a  Judgment  of 
the  Third  appellate  division  (40  N.  Y.  Supp. 
467)  affirming  the  debislon  of  the  comptroller, 
relators  appeal.  Affirmed. 

Arthur  L.  Andrews,  for  appellants.  T.  E 
Hancock,  for  respondent 

.  O'BRIEN,  .T.  The  relators  applied  to  the 
comptroller,  alleging  that  they  were  the  own- 
ers of  certain  >ands  in  the  county  of  Frank- 
lin, which  bad  been  sold  for  taxes  In  the 
year  1881,  and  bid  In  by  the  comptroller  for 
the  state.  They  asked  that  the  sale  be  can- 
celed and  set  aside  on  account  of  certain  de- 
fects and  Irregularities  specified  In  the  mov- 
ing papers.  The  comptroller  denied  the  ap- 
plication, and  the  appellate  division,  upon 
certiorari,  affirmed  his  determination.  It  Is 
not  necessary  to  notice  the  particular  defects 
or  Irregularities  In  the  sale  that  are  clalmea 
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to  constitute  the  grounds  of  the  application, 
Bince,  we  think,  ttie  relators  have  no  standing 
to  make  this  application.  It  has.been  repeat- 
edly held  by  this  court  that  in  cases  of  tax 
sales  of  lauds  the  owner  cannot  reclaim  the 
lauds  sold  by  such  a  proceeding  as  this. 
The  comptroller  has  no  power  to  set  aside 
the  sale  upon  the  application  of  the  owner, 
since  the  statute  was  not  Intended  for  his 
benefit,  but  for  the  benefit  of  the  purchaser, 
who  has  paid  his  money  to  the  state  upon 
the  faith  of  a  title  supposed  to  be  ralld,  but 
which  turns  out  to  be  defective  or  void. 
Within  recent  years  the  statute  of  1S55  has 
been  amended,  but  none  of  these  amend- 
ments in  any  way  aid  the  relators  in  this 
case.  The  objections  which  have  been  so 
often  stated  to  the  exercise  of  this  Jurisdic- 
tion at  the  instance  of  the  owner  still  remain 
good.  People  v.  Chapln,  104  N.  T.  3C9,  5  N. 
E.  64,  and  11  N.  E.  383;  Pet^le  v.  Chapln, 
105  N.  y.  309,  11  N.  E.  510;  Ostrander  v. 
Darling,  127  N.  Y.  TO,  27  N.  E.  353;  People 
V.  Wemple,  139  N.  Y.  240,  84  N.  E.  883;  Peo- 
nie  V.  Roberts,  144  N.  Y.  234.  39  N.  E.  85. 
It  will  be  seen,  upon  a  careful  examination 
of  these  cases,  that  they  cover  all  the  stat- 
utes now  in  force  conferring  power  upon  the 
comptroller  to  set  aside  sales  of  lands  for 
taxes,  but  none  of  them  are  yet  compre- 
hensive enough  to  enable  an  owner  to  re- 
possess himself  of  the  lands  tuAA  In  such  a 
way.  If  the  sale  Is  Invalid,  tats  tltl6  Is  not 
affected,  and  he  may  keep  and  defend  his 
possession,  or.  If  pnt  out  of  trassesston,  he 
may  regain  It  by  action  of  ejectment  It  Is 
obvious  that  there  was  no  intention  to  modi- 
fy 07  disturb  these  declBlons  by  anything 
that  was  said  In  the  case  of  People  v.  Tur- 
ner, 117  N.  Y.  227,  22  N.  B.  1022;  Id.,  146 
N.  Y.  451,  40  N.  E.  400.  The  case  was  cor^ 
rectly  decided  In  the  court  below,  and  the 
order  apiiealed  from  should  be  affirmed,  with 
costs.   All  concur.   Order  affirmed. 


(IBl  N.  T.  519) 
HUDA  T.  AMERICAN  GLUCOSE  CO. 

(Court  of  Amieals  of  New  York.   Jan.  26, 

1897.) 

Afpbal  —  Ix  ArrrioM  FOK  Persosai.  iKiiraias  — 
What  Constiti'teb  a  Judgment 
OP  Afpikmance. 
Where  exceptions  to  the  direction  of  a  ver- 
dict are  ordered  lieard  in  the  first  instance  by 
the  appelate  dtrisioD  of  the  supreme  court,  an 
order  oTerniliiiff  such  exceptions,  and  direct- 
ing judgment  on  the  verdict,  is  "a  judgrment  of 
affirmance."  within  Code  Oiv.  Proc.  §  191,  as 
amended  by  Laivit  1896,  c.  559,  wbicli  provides 
that  no  appeal  shall  lie  from  a  judgment  of  af- 
firmimce  unanimously  rendered  by  the  appellate 
division  in  an  action  to  recover  for  personal  in- 
juries, or  for  injuries  resulting  in  death,  unless 
the  cose  is  certilied  on  a  question  of  law,  or  an 
appeal  is  allowed  by  a  judge  of  the  court  of  ap- 
peals. 

Appeal  from  supreme  court,  appellate  divi- 
sion, Fourth  department. 

Action  by  Maryanna  Huda,  as  adminis- 
tratrix, against  the  American  Glucose  Com- 


pany, to  recover  damages  for  injuries  result- 
ing in  the  death  of  plaintiff's  Intestate. 
Plaintiff  appeals  from  an  order  of  tbe  appel- 
late division  (42  N.  Y.  Supp.  1126)  overrui- 
Ing  exceptions  to  the  direction  of  a  verdict, 
heard  In  the  first  Instance  In  that  courL  De- 
fendant moves  to  dismiss  the  appeal.  Mo- 
tion granted. 

John  O.  Hllbnm,  toe  tbe  motiOB.  Le  Boy 
Parker,  orooeed. 

PER  CURIAM.  Upon  the  trial  of  this  ac- 
tion the  court  directed  a  verdict  in  favor  of 
the  defendant,  and  ordered  that  the  excep- 
tions taken  by  the  plaintiff  should  be  heard 
in  the  first  Instance  before  the  appellate  di- 
vision. After  argument  had  In  the  usual 
way,  that  court  overruled  the  exceptions,  de- 
nied the  motion  for  a  new  ti4al  based  there- 
on, and  ordered  judgment  tor  the  defendant. 
Tbe  plaintiff  having  appealed  to  this  court 
from  the  order  so  made  by  the  appellate  di- 
vision, and  from  the  judgment  entered  there- 
on, the  defendant  now  moves  to  dismiss  the 
appeal  upon  tbe  grounds,  that  this  is  an  ac- 
tion to  recover  damages  for  Injuries  result- 
ing in  death,  that  the  decision  of  the  appel- 
late division  was  unanimous,  and  that  no 
leave  to  appeal  has  been  granted.  The  mo- 
tion Is  opposed  upon  the  ground  that  the  ap- 
peal Is  not  from  "a  Judgment  of  affirmance." 
within  the  meaning  of  section  191  of  tbe 
Code  of  Civil  Procedure,  as  amended  by 
chapter  559  of  the  Laws  of  1896.  The  sec- 
ond subdivision  of  that  section,  as  thus 
amended,  provides  that  "no  appeal  shall  be 
taken  to  sa,Id  [this]  court  from  a  Judgment 
of  affirmance  hereafter  rendered  In  an  ac- 
tion to  recover  damages  for  a  personal  Inju- 
ry, ot  to  recover  damages  for  Injuries  result- 
ing In  death,  •  •  •  when  the  decision  of 
the  appellate  division  of  the  supreme  court 
Is  unanimous,  unless  such  appellate  division 
siiall  certify  that  In  its  opinion  a  question  of 
hiw  Is  Involved  which  ought  to  be  reviewed 
by  tlie  court  of  appeals,  or  unless.  In  case  of 
Its  refusal  to  so  certify,  an  appeal  Is  allow- 
ed by  a  Judge  of  the  court  of  appeals."  Sev- 
eral methods  of  reviewing  a  trial  before  a 
jury  are  provided  by  law,  depending  on  the 
nature  of  the  questions  to  be  presented  to 
ihe  appellate  court.  Where  a  review  of  the 
facts,  or  of  both  the  facts  and  law.  Is  desir- 
ed, one  method  may  be  pursued;  and.  when 
a  review  of  the  law  only  is  desired,  another 
method.  When  there  Is  no  dispute  as  to  the 
facts,  the  exceptions  may  be  oniered  to  l>e 
heard  in  tbe  first  instjince  by  the  appellate 
division,  but  upon  such  a  review  the  exer- 
tions only  can  be  considered.  Code  Civ, 
Proc.  S  1000.  While  the  form  of  proce^liir*' 
is  a  motion  for  a  new  trial,  It  Is  In  fact  ;in 
appeal,  the  object  being  to  ascertain  which 
party  is  entitled  to  judgment,  which  is  in  the 
meantime  suspended.  If  the  exceptions  are 
overruled.  Judgment  Is  ordered  for  the  party 
in  whose  favor  the  verdict  was  rendered: 


Digitized  by  Google 


N.y.) 


IN  BE  FAIKCmLD. 


943 


Imt  If  .they  are  sustained,  and  the  verdict  set 
aside.  Judgment  is  directed  iu  favor  of  the 
party  against  whom  the  verdict  was  render- 
ed. Thus  in  the  one  case  the  verdict  Is  af- 
firmed, while  In  the  other  it  Is  reversed. 
The  judgment  entered  Is  of  affirmance  or  re- 
versal of  the  verdict.  No  appeal  lies  from 
the  order  of  the  appellate  division,  which  is 
simply  written  authority  upon  which  to  en- 
ter the  judgment;  but  only  from  the  Judg- 
ment when  entered.  Becker  v.  Koch,  104 
N.  T.  394-308,  10  N.  E.  701;  Railroad  Co.  v. 
Burkard,  109  N.  T.  648,  16  N.  E.  550.  There 
is  ao  distinction  In  principle  between  this 
method  of  review  and  the  one  usually  adopt- 
ed by  appealing  from  the  Judgment  render- 
ed by  the .  trial  court  Both  have  the  same 
object,  and  differ  only  as  to  the  form  of  at> 
taining  IL  There  Is  no  difference  in  effect 
While  the  judgment  of  the  appellate  division 
does  not  affirm  a  Judgment,  It  affirms  the  ac- 
tion of  the  trial  court,  and  may  fairly  be  re- 
garded ae  a  judgment  of  affirmance  within 
tbe  meaning  of  section  191  of  the  Code  as 
last  amended.  Tbe  object  of  that  amend- 
ment was  to  further  restrict  the  jurisdiction 
of  this  court  and  tbe  right  of  appeal  thereto, 
and  we  think  that  tbe  legislature  Intended 
that  It  should  apply  to  every  final  judgment 
of  the  appellate  divlsi(m  In  tbe  class  of  ac- 
tiwis  mentioned,  which  determines  tbe  con- 
troversy on  tjie  merits,  and  affirms  tbe  action 
of  tbe  court  below.  The  motion  to  dismiss 
should  be  granted,  but,  as  tbe  question  is 
new,  without  costs,  and,  as  no  application  for 
leave  to  appeal  has  been  made,  without  prej- 
udice to  such  an  application.  All  concur. 
Uotton  granted. 

(in  N.  T.  t»> 

In  re  FAIRGHILD. 

(Court  of  Appeals  of  New  York.    Jan.  19. 
1897.) 

BLICTtON  COKTEST— CONSTRUOnOX  OT  STATCTB— 

In  What  DtsTHioT  Contest  small  be  Heahi^ 
JoBiBDioTioN  —  ErrsOT  OF  Deoisiom  of  Polixi- 
CAL  Convention — Review  of  Proceedixo». 

1.  Laws  1896,  c.  909,  S  56,  provides  that  all 
questions  arising  ac  to  any  certificate  of  nom- 
ination Bhall  be  determined  in  the  first  instance 
by  the  officer  with  whom  such  certificate  is 
filed,  and  that  "the  supreme  court,  or  any  jus- 
tice thereof,  within  the  judicial  district,  or  any 
county  judge  within  his  county,  shall  have  sum- 
mary jarisdiction,  on  complaint  of  any  citizen, 
to  review  the  determination  and  acts  of  such 
officer."  ffdrf,  that  the  district  and  county  re- 
ferred to  mean  those  within  which  the  complain- 
ants and  respondents  reside,  and  the  contro- 
versy arises,  and  not  the  district  or  county 
wherein  resides  the  officer  with  whom  the  cer- 
tificate is  filed. 

2.  Under  Laws  1896,  c.  909,  fi  56,  providing 
that  the  legality  of  a  certificate  of  nomination 
shall  be  passed  npon,  in  the  first  Instaoce,  by 
the  officer  with  whom  it  is  filed,  and  that  his  de- 
cision may  be  reviewed  by  the  courts,  it  Is  the 
duty  of  such  officer  and  of  the  courts  to  consid- 
er the  decisions  of  the  regularly  constituted 
political  conveotions  as  to  the  validity  of  such 
certificate;  and.  where  the  atntp  committee,  the 
state  convention,  and  the  judicial  convention 
successively  reached  the  same  decision  as  to 
which  of  two  cimtesting  delegations  to  an  assem- 


bly district  convention  was  entitled  to  seats  In 
the  convention,  such  decision  should  control. 

3.  Where  a  regulariy  constituted  congression- 
al committee  called  a  convention  for  the  |ole 
purpose  of  Meeting  del^ates  to  the  national 
party  convention,  the  convention  so  called  has 
no  power  to  name  a  new  congressional  commit- 
tee without  the  consent  of  the  electors  of  tbe 
district 

4.  The  hearing  before  a  justice  or  a  judge,  of 
a  summary  proceeding,  nnder  Laws  1896,  c.  909, 
I  56,  to  review  the  decision  of  the  officer  with 
whom  a  certificate  of  nomination  is  filed,  as  to 
its  validity  or  construction,  should  be  confined 
to  the  papers  used  before  the  officer  whose  de- 
cision Is  to  be  reviewed. 

Appeal  from  supreme  court,  appellate  di- 
vision. Third  department 

Summary  proceedings  under  tbe  election 
laws  to  review  tbe  determination  of  the  sec- 
retary of  state  that  Ben.  L.  Falrchild  was  the 
regular  Republican  candidate  for  representa- 
tive for  congress  for  tbe  Sixteenth  congres- 
sional district  From  an  order  of  the  appel- 
late division  (41  N.  T.  Supp.  U14,  mem.)  af- 
firming an  order  made  by  a  justice  of  the  su- 
preme court,  which  reversed  the  secretary's 
decision,  and  decided  that  William  L.  Ward 
was  the  regular  candidate,  and  directed  that 
his  name  be  placed  on  tbe  official  ballot  Falr- 
tiiHi  appeals.  Reversed. 

Benjamin  F.  Trac^,  for  appellant  3.  Rider 
Gady,  John  Cadman,  and  Hairy  C3.  Hender- 
son, for  respondent 

MARTIN,  J.  The  respondent  contends  that, 
Inasmuch  as  the  election  has  been  held,  tbe  de- 
cision of  tbe  questions  presented  on  this  appeal 
is  of  no  importance,  as  It  can,  at  most  only 
affect  the  question  of  costs.  We  think  the 
questions  Involved  are  of  sufficient  importance 
to  require  their  determination  by  this  court, 
as  it  may  prev^t  future  embarrassment  in  the 
congressional  district  to  which  this  contro- 
versy relates,  and  also  settle  other  questions 
upon  which  there  Is  a  conflict  in  the  decisions 
of  the  8iv>reme  court.  In  re  Madden,  148 
M.  Y.  136,  139,  42  N.  B.  534.  In  examining 
tbe  various  questions  to  be  reviewed,  we  deem 
It  neither  necessary  nor  desirable  to  make  any 
very  complete  or  detailed  statement  of  the 
circumstances  and  transactions  out  of  whi45b 
this  controversy  arose.  Consequently,  we 
shall  state  only  such  matters  and  facts  as  are 
necessary  to  an  understanding  and  decision  of 
the  questions  to  be  decided. 

The  first  Inquiry  relates  to  the  jurisdiction 
of  the  courts  •  below.  A  summary  proceed- 
ing under  the  provisions  of  the  election  Law 
was  Instituted  to  review  the  determination  of 
the  secretary  of  slate  to  the  effect  that  the 
appellant  was  regularly  nominated  as  tbe  can- 
didate of  the  Republican  party  for  the  office 
of  congressman  in  tbe  Sixteenth  congressional 
district,  and  his  name  entitled  to  be  placed  up- 
on tbe  Republican  ticket  as  such  nominee.  The 
Sixteenth  congressional  district  Is  within  the 
boimds  of  tbe  Second  judicial  district  and  also 
of  the  Second  Judicial  department.  Both  the 
complainant  and  tbe  resiMndent  were  resi- 
dents of  that  district  and  department  The 
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office  and  residence  ot  the  secretary  of  state 
are  In  the  Qtty  of  Albany,  which  Is  In  the  Third 
Jadlplal  district  The  proceeding  under  re- 
view was  Instituted  and  prosecuted  before  a 
justice  of  the  supreme  court  for  the  Third  Ju- 
dicial district,  and  tiie  review  of  his  deter- 
minntion  was  by  the  appellate  division  of  the 
Third  department.  The  statute  authorizing 
this  proceeding  provides:  "Any  questions  aris- 
ing with  reference  to  any  device,  or  to  the 
political  party  or  other  name  designated  in 
any  certificate  of  nomlnatlou  filed  pursuant 
to  the  provisions  of  thla  section,  or  of  section 
fifty-seven  of  this  article,  or  with  reference  to 
the  construction,  validity  or  legality  of  any 
such  certificate,  shall  be  determined  in  the 
first  Instance  by  the  officer  with  whom  such 
certificate  of  nomination  Is  filed.  Such  deci- 
sion shall  be  in  writing,  and  a  copy  thereof 
sliaU  he  sent  forthwith  by  mall  by  such  officer 
to  the  committee,  if  any,  named  upon  the  face 
of  such  certificate,  and  also  to  each  candidate 
nominated  by  any  certificate  of  nomination 
affected  by  such  decision.  The  supreme  court, 
or  any  justice  thereof,  within  the  Judicial  dis- 
trict, or  any  county  judge  within  his  county, 
shall  have  summary  Jurisdiction,  upon  com- 
plaint of  any  citizen,  to  review  the  determina- 
tion and  acts  of  such  officer,  and  to  make  such 
order  in  the  premises  as  justice  may  require, 
but  such  order  must  be  made  on  or  before  the 
last  day  fixed  for  filing  certificates  of  nomina- 
tions to  fill  vacancies  with  such  officer  as  pro- 
vided In  subdivistou  one  of  section  Edxty-six  of 
this  article.  Such  a  complaint  shall  be  heard 
upon  such  notice  to  such  officer  as  the  said 
court  or  Justice,  or  judge  thereof,  shall  direct" 
Laws  1896,  c.  909,  S  56-  The  language  of  this 
statute  Is  uncertain,  ambiguous,  and  presents 
the  question:  Within  what  judicial  district, 
or  within  what  county,  can  a  Justice  of  the 
supreme  court  or  a  county  judge  entertain  ju- 
risdiction of  such  a  proceeding?  Is  it  the 
county  or  district  hi  which  the  officer  making 
the  determination  resides  or  his  office  Is  locat- 
ed, or  In  the  county  or  district  where  the  com- 
plainant resides,  and  in  which  the  district  is 
located  tor  which  the  nomination  Is  made?  If 
the  former,  then,  In  every  case  where  the 
nomination  was  made  for  a  district  which  In- 
cludes more  than  one  county,  ail  such  pro- 
ceedings would  have  to  be  instituted  in  the 
Third  judicial  district  before  the  supreme 
court,  or  a  Justice  thereof,  or  before  the  coun- 
ty Judge  of  Albany  county.  Is  It  at  all  prob- 
able that  such  was  the  Intent  of  this  provision? 
I  think  not.  I  think  it  Is  not  to  be  supposed 
that  the  legislature  intended  to  Impose  upon 
the  Justices  of  the  supreme  court  In  the  Third 
Judicial  district  and  the  judge  of  the  county 
of  Albany  the  entire  burden  of  this  class  of 
litigation,  to  the  exclusion  of  all  other  Ju- 
dicial officers  of  the  state.  Nor  do  I  think  it 
Intended  to  compel  complainants  and  other 
persons  Interested  to  come  Into  the  Third  Ju- 
dicial district  to  conduct  and  defend  pro- 
ceedings of  this  character  in  all  cases  where 
the  detennination  was  made  by  the  secretary 


of  state.  Such  a  construction  would  require 
a  review  of  these  proceedings  in  that  district 
In  every  Case  where  the  office  for  which  the 
nomination  was  made  was  to  be  filled  by  the 
electors  of  the  state  or  any  division  or  district 
greater  than  a  county.  So  that  contests  in 
cases  of  most  of  the  congressmen,  justices  of 
the  supreme  covrt,  state  senators,  and  per- 
haps other  ofl^ces,  would  have  to  be  determin- 
ed in  the  Third  Judicial  district  thus  requiring 
the  parties  interested  to  travel  long  distances 
to  iiietitute  or  conduct  and  defend  such  pro- 
ceedings, and  would  be  q\ilfe  liable  to  result 
in  a  denial  of  Justice  by  reason  of  the  Inability 
of  the  Judicial  officers  of  that  district  to  hear 
and  determine  the  number  of  proceedings  that 
mljrht  be  instituted  within  the  time  thy  are  re- 
quired to  be  heard  and  determined. 

But  It  is  said  that  It  could  not  have  been 
the  Intention  to  compel  the  secretary  to 
travel  over  the  entire  state  to  attend  these 
proceedings,  and  that  there  might  be  two  or 
more  on  the  same  day,  so  that  It  would  be 
impossible  for  him  to  attend  them  all,  and 
hence  it  is  improbable  that  such  was  Us 
purpose.  The  force  of  this  contention  Is 
more  apparent  than  real.  It  is  obvious  to  a 
person  understanding  the  character  of  these 
contests,  and  the  manner  In  which  they  are 
usually  conducted,  that  they  are  rarely,  if 
ever,  defended  by  the  officer  making  the  de- 
termination sought  to  l»e  reviewed.  Usual- 
ly, the  only  parties  Interested,  or  who  attend, 
are  the  contestants,  respondents,  and  people 
residing  In  the  immediate  locality  where  the 
nomination  was  made.  If  the  intentitm  of 
the  statute  was  to  confine  these  proceedings 
to  the  district  or  county  where  the  offlcM*  re- 
sided who  made  the  determination,  It  la  ex- 
ceptional. We  find  no  other  statute  requiring 
the  acta  of  a  judicial  officer  to  be  reviewed 
In  the  Immediate  locality  where  he  resides, 
when  the  transaction  out  of  which  the  litl- 
gatiou  arose  occurred  elsewhere,  and  the 
parties  interested  are  not  residents.  I  can- 
not think  such  was  the  purpose  of  this  stat- 
ute. I  am  of  the  opinion  that  the  district 
and  county  referred  to  in  the  statute  are 
those  within  which  the  complainants  and 
respondent  reside,  and  where  the  transaction 
arose  which  was  the  subject  of  the  deter- 
mination. Thus  I  am  led  to  the  conclusion 
that  Mr.  Justice  Edwards  had  no  jurisdic- 
tion to  hear  and  determine  the  proceeding 
before  him;  that  he  eiTed  in  not  dismissing 
it  on  the  appellant's  motion;  and  that  the 
learned  appellate  division  erred  In  affirming 
his  determination. 

While  the  conclusion  we  have  reached  up- 
on the  question  of  jurisdiction  requires  b.  re- 
versal, and  a  consideration  of  the  other  ques- 
tions presented  is  unnecessary  to  a  determi- 
nation of  this  particular  controversy,  yet.  to 
prevent  other  complications  that  may  arise 
out  of  the  existing  state  of  affairs,  and  to 
prevent  embarrassment  In  the  future  admin- 
istration of  the  law,  we  deem  it  best  to  con- 
sider some  of  the  other  questions  presented. 
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to  the  end  that  they  may  be  settled  by  this 
court  for  future  guidance  in  the  execution  of 

this  statute. 

The  regularity  and  validity  of  the  nomina- 
tion "of  the  appellant  seem  to  depend  upon 
two  propositions.  One  is  whether  a  major- 
ity of  the  delegates  elected  In  the  Sixteenth 
congressional  district,  who,  It  Is  claimed, 
were  favorable  to  the  nomination  of  the  ap- 
pellant, were  properly  elected,  or,  under  the 
circumstances  proved,  must  be  held  to  have 
been  so  elected;  and,  if  so,  the  other  is 
whether  they  were  properly  convened  for  the 
purpose  of  making  such  nomination,  so  that 
their  action  was  regular  and  binding. 

As  to  the  first,  we  are  presented  at  the 
outset  with  the  question  how  far  the  action 
of  the  state  and  Judicial  convention  is  con- 
trolling in  determining  whether  the  delegates 
who  participated  In  the  Falrchlld  congression- 
al convention  were  properly  elected.  Sec- 
tion 56  of  the  election  law  provides  that  if 
there  Is  a  division  within  a  party,  and  two 
or  more  factions  claim  the  same  device  or 
name,  the  secretary  of  state.  In  a  case  like 
this,  shall  decide  such  conflicting  claim,  "giv- 
ing preference  of  device  and  name  to  the  con- 
vention or  primary,  or  committee  thereof, 
recognized  by  the  regularly  constituted  party 
authorities."  That  the  state  committee  and 
state  convention  of  a  party  are  Its  regularly 
constituted  authorities  there  can  be  no  doubt 
In  this  case,  whether  a  majority  of  the  dele- 
gates In  the  congressional  district  favored 
the  nomination  of  Falrcblld  depends  solely 
niKm  the  regularity  of  the  election  of  five 
delegates  elected  in  the  second  assembly  dis- 
trict of  Westchester  county.  In  that  district 
an  assembly  district  convention  was  regular- 
ly called.  Before  its  organization,  however, 
a  dispute  arose  between  the  delegates,  and 
two  separate  conventions  were  organized, 
each  of  which  elected  delegates  to  the  state 
convention,  delegates  to  the  judicial  conven- 
tion, and  delegates  to  the  congressional  con- 
vention for  the  Sixteenth  district  When  the 
state  convention  assembled,  tbe  delegates 
elected  by  each  of  these  two  conventions  ap- 
peared before  the  state  committee  and  the 
state  convention,  and  claimed  seats  in  the 
latter.  The  contest  arising  out  of  this  sit- 
uation was  first  brought  to  a  hearing  before 
the  state  committee,  which,  after  consider- 
ing the  matter,  decided  that  the  assembly 
convention  which  elected  delegates  who  were 
favorable  to  Fairchlld's  nomination  was  the 
regular  and  properly  organized  district  con- 
vention, and  that  the  delegates  elected  by  it 
were  the  duly  and  properly  elected  dele- 
gates. This  contest  was  then  brought  to  a 
hearing  before  the  convention,  where  the 
matter  was  again  Investigated  and  consider- 
ed, and  the  cokiventlon  reached  the  same 
conclusion.  Subsequently,  the  question  of 
the  regularity  of  the  assembly  district  con- 
vention for  that  assembly  district  arose  in 
the  judicial  convention  held  for  the  Judicial 
district  which  fnclnded  that  assembly  dls- 
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trict.  Tbe  question  was  again  contested, 
and  the  Judicial  convention  reached  the  same 
conclusion  as  that  reached  by  the  state  con- 
vention. Thus,  the  state  committee,  the 
state  convention,  and  the  judicial  conven- 
tion all  decided  that  the  assembly  convention 
In  that  district  which  elected  the  five  dele- 
gates favorable  to,  and  who  voted  for  the 
nomination  of,  Falrchlld,  was  tbe  regular 
and  properly  authorized  assembly  conven- 
tion for  that  district;  thus.  In  effect  deter- 
mining that  they  were  the  proper  and  regu- 
lar delegates  therefrom.  That  was  the  only 
question  In  dispute  relating  to  the  delegates 
elected.  That  If  that  convention  was  regu- 
lar, It  had  the  same  authority  to  elect  con- 
gressional delegates  as  It  had  to  elect  state 
or  Judicial  -delegates,  Is  not  disputed.  The 
only  question  In  either  case  was,  which  of 
the  -two  conventions  was  regular?  That 
question,  as  we  have  already  seen,  was  de- 
cided In  favor  of  the  Falrchlld  convention. 

The  effect  of  the  statute,  and  how  far  its 
provisions  are  binding  upon  officers  detei-mln- 
Ing  these  questions,  and  upon  courts  or 
Judges  In  reviewing  the  determinations  of 
such  officers,  Is  a  subject  spon  which  the  su- 
preme court  has  rendered  variant  and  con- 
flicting decisions;  one  class  holding  that  the 
determination  of  party  conventions  or  party 
authorities  has  no  weight  whatever,  while 
the  other  class  Is  to  the  effect  that  In  deter- 
mining queetlons  as  to  the  regularity  of  con- 
ventions, officers  and  courts  should  rely  upon 
the  action  and  determination  of  the  regularly 
constituted  party  authorities  upon  the  ques- 
tion where  there  has  been  such  a  determina- 
tion. We  think  the  latter  effectuates  the  ob- 
vious Intent  and  purpose  of  the  statute.  '  It 
is  much  more  proper  that  questions  which  re- 
late to  the  regularity  of  conventions,  to  the 
nomination  of  candidates,  and  the  constitu- 
tion of  committees,  should  be  determined  by 
the  regularly  constituted  party  authorities, 
than  to  have  every  question  relating  to  a 
caucus,  convention,  or  nomination  determined 
by  the  courts,  and  thus,  In  efCect,  compel 
them  to  make  party  nominations,  and  regu- 
late the  details  of  party  procedure,  instead 
of  having  them  controlled  by  party  authori- 
ties. We  think  that  In  cases  where  ques- 
tions of  procedure  In  conventions  or  the  regu- 
larity of  committees  are  Involved,  which  are 
not  regulated  by  law,  but  by  party  u.':ages 
and  customs,  the  officer  called  upon  to  deter- 
mine such  questions  should  follow  the  de- 
cision of  tbe  regularly  constituted  authorities 
of  the  party,  and  courts,  in  reviewing  the  de- 
termination of  such  officers,  should  In  no  way 
Interfere  with  such  determination.  We  think 
an  opposite  rule  would  be  in  conflict  with  tbe 
spirit  and  Intent  of  tbe  statute,  burden  the 
courts  with  a  class  of  litigation  that  would 
be  unfortunate  and  embarrassing,  and  might 
produce  results  entirely  at  variance  with  the 
win  of  a  majority  of  the  electors  of  the  par- 
ty. We  are  therefore  of  the  opinion  that  the 
action  of  the  state  committee  and  state  cou- 
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rentlon  should  .be  regarded  as  controlUng, 
and  that  the  conrta  below  were  not  justified 
In  holding  that  Ward  was  properly  nomlnatr 
ed,  as  it  Is  manifest.  If  the  action  of  the  state 
convention  is  to  control,  a  majority  of  the 
properly  elected  congressional  delegates  of 
the  Sixteenth  district  voted  for  the  nomina- 
tion of  Fairchlld. 

But  another  question  is  raised,  which  Is 
whether  the  convention  at  which  Fairchlld 
was  nominated  was  properly  called.  There 
were  two  committees,  each  of  which  claimed 
to  be  the  proper  one.  The  committee  calling 
the  convention  at  which  Fairchlld  was  nomi- 
nated WHS  elected  at  the  regular  congres- 
sional convention^  held  In  1^4,  when  Fair- 
child  was  first  nominated  as  congressman  foi 
that  district  In  the  spring  of  1886  it  caUed 
a  conventkm  for  tiie  sole  purpose  of  electing 
delegates  to  the  national  convention  at  St 
liouls.  That  was  the  only  purpose  of  the 
convention,  and  the  sole  object  mentioned  In 
the  call  issued  by  the  committee.  The  con- 
vention, however,  when  It  met  attempted  to 
appoint  a  new  congresslmal  committee. 
Whether  It  had  the  authority  to  do  so  Is  an- 
other of  the  questions  Involved.  I  thinlc  It 
had  not  The  electors  of  the  district  who 
were  members  of  the  Republican  party  elect- 
ed delegates  to  that  convention  for  a  single 
puEpose  <Hily.  They  conferred  upon  the  del- 
egates thus  elected  the  power  to  jfertovm  for 
them  one  single  act  The  whole  govern- 
mental power  and  aothorlty  of  a  party  rest 
In  its  members,  in  the  same  manner  that  all 
governmental  power  of  the  state  rests  in  the 
peoi^  until  deh>gated  to  Ita  representatives. 
Delegates  can  represent  the  members  of  a  pari- 
ty only  to  the  extent  of  the  authority  actually 
conferred  by  the  latter.  In  18M  the  menben 
of  the  party  In  that  district  had  elected  a 
congressional  committee,  and  Invested  It 
with  power  to  call  the  next  congressional 
convention,  in  1896.  It  was  that  committee 
which  called  the  Fairchlld  convention.  The 
power  that  had  been  conferred  upon  it  could 
not  be  withdrawn,  and  a  new  committee  a.p- 
pointed,  without  the  consent  at  the  electors  of 
the  party,  acting  thnmgb  its  delegates  elect- 
ed fOr  that  purpose.  It  would  not  I  appre- 
hoid,  be  seriously  contended,  if  that  conven- 
tion had  assumed  to  nominate  a  congress- 
man, that  its  action  would  have  been  regular 
or  valid.  If  such  a  nomination  would  have 
been  Irregular  and  Invalid,  how  can  It  be  said 
that  its  action  was  any  more  regular  In  at- 
tempting to  appoint  a  committee  when  no 
such  powa:  had  lieen  driegated  to  It?  If  In- 
valid in  one  case,  I  thinh  It  is  equally  so  in 
the  other.  The  act  would  be  unauthorized  in 
both,  and  not  binding  In  either. 

We  think  the  learned  Judge  before  whom 
this  proceeding  was  Instituted  correctly  held 
that  on  the  hearing  before  him  the  parties 
should  be  confined  to  the  papers  used  before 
the  secretary  of  state,  whose  determination  he 
was  called  upon  to  review.  The  proceeding 
before  hhn  was  clearly  one  of  review,  was  in 


no  amae  original,  and  could  be  properly  heard 
only  upon  the  papers  upon  which  the  original 
determination  was  based,  ^e  order  of  the 
appellate  division  and  the  order  made  by 
Hon.  Samuel  Edwards  should  be  reversed, 
and  the  determination  of  the  secretary  of  state 
affirmed,  with  costs  In  all  the  courts.  AH  con- 
cur, except  O'BBIEN,  J.,  not  voting.  Order- 
ed accordingly. 


(in  N.  T.  MS) 
PEOPLE  V.  CONBOT. 
(Court  of  Aroeals  of  Mew  Tork.   Jan.  26, 

CaiHiHiJ:,  Law  — Appeai^       Capital  Cubs  — 
PaiVTiKO  OF  Record— Power  TO 

UaKB  ALTRRATIOSin. 

1.  Under  Code  Cr.  Proc.  S  486,  which  pro- 
vides that  OB  an  apiieal,  "when  a  jndsment  » 
of  death,  the  clerk  •  •  •  must  forthwith 
cause  to  be  prepared  and  printed  the  number 
of  copies  of  the  stent^rapher's  minntea  and 
Judgmoit  roll  which  are  reqidred  br  the  rules 
of  tbe  court  of  appeals,  whlcn  shall  form  a  case 
and  eieeptloiiB  upon  which  the  appeal  shall  be 
heard,"  neither  the  clerk  nor  any  other  person 
or  tribunal  has  the  power,  without  notice  to  tbe 
defendant*  and  an  opportunity  to  be  heard,  to, 
make  any  changes  whatever  in  the  minutes  of 
the  stenographer  after  they  have  been  filed 
with  the  clerk. 

2,  While  the  statnte  confers  no  anthority  on 
the  court  of  appeals  to  alter  tbe  record  furnish- 
ed it  by  the  county  clerk  on  an  appeal.  It  has 
the  implied  power  to  compel  htm  to  print  anch 
a  record  as  the  statute  requires. 

Appeal  from  supreme  court,  trial  term,  St. 
Lawrence  county. 

Frank  C.  Conroy  was  ctmvlcted  of  murder 
in  the  first  degree  and  sentenced  to  death, 
and  appeals.  Motion  by  appellant  to  require 
the  clerk  to  print  and  serve  the  record  as 
requhred  by  the  statute.  Motion  granted. 

John  C.  Keeter,  for  the  moti«L  Ijedyard 
P.  Hale,  for  the  Pec^le. 

PBB  CUBIAM.  On  the  lOtb  of  August 
1896,  at  a  trial  term  of  the  supreme  court 
hdd  In  and  for  the  county  of  St  Lawrence, 
the  defendant  was  convicted  of  the  crime  of 
murder  hi  the  first  degree,  and  sentenced  to 
be  put  to  death  In  the  manner  prescribed  by 
law  during  the  week  commenting  aa  the 
28th  of  September,  1886.  On  the  12th  of 
that  month  an  appeal  from  the  Judgment  of 
conviction  was  taken  to  this  court  and,  in 
due  course  of  time,  printed  copies  of  the 
Judgment  roll,  notice  of  appeal,  and  what 
purported  to  be  the  minutes  of  tiie  steaogxa- 
pher,  as  transcribed  and  certified  1^  him 
and  filed  with  the  county  clerk,  were  served 
on  the  attorney  for  the  defendant  Each 
copy  htxe  tbe  c^flcate  of  the  county  clerk 
that  It  was  a  copy  of  the  stent^rapher'a  min- 
utes, the  notice  of  appeal,  and  of  tiie  Judg- 
ment roll  on  file  in  his  office,  and  that  the  same 
had  been  compared  him  with  the  originals, 
and  that  tb^  ware  correct  transcripts  there- 
from and  of  the  whole  there<^.  Upon  com- 
paring the  printed  copies  thus  certified  with 
the  original  transcript  of  the  mlnutee  filed 
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with  the  county  clerk,  and  wltb  the  copy  flled 
with  the  goTernor,  It  appeared  that  changes 
had  been  made  therehi,  but  on  InvesUgation 
it  also  appeared  that  such  changes  were 
made  In  good  faith,  to  correct  what  were  re- 
garded as  manifest  errors,  and  not  for  the 
puTpose  of  prejndieing  the  defendant. 
While  some  changes  were  made  by  the  ste- 
nographer by  hiterlhieatlon  before  the  mln- 
ntes  were  flled,  so  as  to  conform  to  his  orig- 
inal notes,  others  were  made  without  his  au- 
thority, after  the  minutes  were  flled,  and 
without  the  knowledge  or  consoEit  of  the  de- 
fendant or  his  attorney.  Onr  attenticm  is 
called  q)eciflcally  to  upward  of  100  changes, 
the  most  of  wlilch  appear  upon  inspection  to 
be  of  no  material  Importance,  as  they  simply 
correct  mistakes  in  grammar  and  the  like, 
without  changing  the  meaning  In  any  par- 
ticular; but  a  few,  if  not  clearly  material, 
are  of  such  a  character  as  to  make  it  a  de- 
batable question  whether  ttay  may  not  prej- 
udice the  d^endant  upon  the  hearing  of  the 
appeal. 

By  aection  485  of  tiie  Code  of  Ortminal  Pro- 
cedure the  derk  is  required,  upon  a  couTic- 
tlon  for  a  criminal  offense,  to  make  up  a 
Judgment  roll  ctmslstlng  of  various  papers, 
which  are  carefully  spedfled,  and,  as  the 
section  further  provides,  "when  a  Judgment 
Is  of  death  the  clerk,  in  addltlw  to  the  fore- 
going, must  forthwith  cause  to  be  prepared 
and  printed  the  number  of  copies  of  the  ste- 
nographer's minutes  and  Judgment  roll 
which  are  required  by  the  rules  of  the  court 
of  appeals,  which  shall  form  a  case  and  ex- 
ceptions upon  wbldi  the  appeal  shall  be 
heard,"  and  the  expense  <tf  preparing  and 
printing  the  same  is  made  a  county  charge, 
l^e  practice  thus  authorized  Is  anomalous, 
and  differs  radically  from  the  ordinary 
means  provided  for  the  review  of  Judgment, 
both  civil  and  criminat  Ordhiarlly,  a  case 
is  made  by  the  i^ellant,  to  which  the  re- 
spondent may  propose  amendments,  and,  if 
these  are  not  agraed  upon  by  the  attmm^ 
for  the  respective  parties,  the^  are  settled 
the  Judge  who  presided  at  the  trial.  In 
this  way,  as  the  experience  of  genwatlons 
has  shown,  sut>stantiBl  accuracy  Is  attained, 
and  the  case  Is  presented  to  the  appelate 
court  upon  as  perfect  a  plctnre  of  what 
transpired  at  the  trial  as  can  well  be  secur- 
ed. Oven  on  an  appeal  from  Justice's  court, 
In  a  dvll  action  Involving  the  most  trifling 
sum,  there  Is  careful  provision  for  repeated 
amendments  of  the  return  In  wder  to  obtain 
a  correct  record  for  the  purpose  of  reviewing 
the  Judgment.  Upon  an  appeal,  however, 
from  a  Judgment  of  conviction  in  a  capital 
case,  Involving  the  highest  peril  to  which  a 
human  being  can  be  exposed,  no  opportunl^ 
la,  in  terms,  provided  for  the  correction  of 
the  most  glaring  mistake,  or  the  settlement 
of  questions  as  to  alleged  mistakes,  as  tnere 
is  In  civil  cases  by  a.  hearing  on  notice  be- 
fore the  presiding  Judge,  who,  by  his  ex- 
perience, knowledge,  and  Impartiality,  is  In 


a  better  position  to  determine  what  the  rec- 
ord should  be  than  any  one  else.  The  ste- 
nographer's minutes,  with  the  crude  and  lit- 
eral statements  of  couns^,  witnesses,  and 
Jurors,  material  and  Immaterial,  with  all  the 
Inaccuracies  of  grammar,  absence  of  dcor- 
ness,  and  want  of  condensation  incident  to 
vertal  utteiances  written  down  and  tran- 
scribed verlHitim,  are  now,  as  the  statute  has 
usually  been  enforced  in  practice,  printed  In 
hsec  verba  under  the  direction  of  the  county 
clerk.  No  express  provlsltm  is  made  by  which 
a  mistake,  however  obvious,  can  be  corrected, 
or  a  statement  however  immaterial,  can  be 
omitted.  While  the  statute  si^  that  the  clerk 
must  *'cause  to  be  prepared  and  printed"  the 
requisite  number  of  copies,  no  direction  Isf^v- 
en  as  to  what  preparation  he  Is  to  make,  and  it 
doubtless  means  that  he  is  simply  to  cause 
copies  to  be  mode  for  printing,  as  It  would  not 
be  reasonable  to  intrust  that  officer  with  the 
power  of  making  a  case,  without  notice  to  ei- 
ther party,  either  by  changing  the  minutes 
of  the  stenographer  or  reducing  them  to  nar- 
rative form.  It  Is  claimed  that  no  court  or 
<^cer  has  the  power,  either  with  or  without 
notice  to  tlie  parties,  to  make  any  change 
whatever  In  the  minutes  of  the  stenc^a- 
pher  after  they  have  been  filed  with  the 
counl7  clerk.  We  do  not  now  sustain,  nor  do 
we  dissent  from,  this  position  taken  by  the 
de^danfs  counaeL  It  may  be  that  the 
statute  compels  this  conclution.  On  the  oth- 
er hand,  it  may  be  that  there  is  an  implied 
power  to  correct  mistakes,  springing  from 
the  commanding  necessity  of  the  situation, 
the  nature  of  a  case  and  exceptions,  and  the  , 
method  of  procedure  In  all  other  appeals  that 
prevailed  when  the  statute  was  passed.  We 
are  not  now  required  to  decide  whether  such 
a  power  exists  or  not  We  simply  hold  that,  if 
It  does  exist  in  some  officer  or  tribunal,  It  can 
only  be  exercised  after  due  opportunity  has 
been  afforded  to  the  defendant  to  be  heard. 
To  hold  otherwise  would  violate  every  prec- 
edent that  has  been  created  to  protect  rights 
of  property  and  the  liberty  of  the  person. 
The  changes  made  In  the  stenographer's  min- 
utes now  under  consideration,  after  they  had 
been  flled  with  the  coun^  clerk,  were  with- 
out .notice  and  without  authority.  Even  If 
they  were  immaterial  and  made  with  the  best 
of  motives,  we  cannot  too  strongly  condemn 
any  interference  with  a  public  record  of 
such  great  lmp(H*tance.  On  the  facts  as  they 
now  appear,  we  think  It  Is  the  duty  of  the 
clerk  to  cause  the  stenographer's  minutes  to 
be  printed  literally  as  filed,  without  change 
or  alteration  of  any  kind  made  after  that 
date.  If  changes  may  be  made  at  all.  It  Is 
not  for  him  to  make  them,  without  the 
knowledge  or  consent  of  the  defendant,  or  to 
practically  Indorse  them  after  they  have 
been  thus  made.  He  has  no  more  power  to 
alter  the  stenographer's  minutes,  or  to  adopt 
an  alteration  made  by  some  one  else,  than  h^ 
has  to  tamper  with  the  Judgment  roll  Itself. 
What  we  have  said  in  relation  to  him  applict^ 
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with  equal  force  to  every  one  else,  unless 
It  may  be.  as  we  have  suggested,  but  not  de- 
cided, that  mistakes  may  be  corrected  upou 
due  notice  to  the  defendant,  or  with  his  con- 
sent 

Our  power  to  make  the  oriler  asked  for  by 
the  defendant  Is  challenged  by  the  teamed 
district  attorney  upon  the  ground  that  the 
statute  has  not  conferred  upon  us  the  req- 
uisite authority.  In  People  v.  Hoch,  100  N. 
Y.  291,  44  N.  E.  976,  we  held  that  we  had  no 
power  to  alter  the  I'ecord  furnished  us  by  the 
county  clerk.  We  still  adhere  to  that  con- 
clusion, but  we  further  hold  that  we  have 
power  to  require  the  clerk  to  do  his  duty  by 
obeying  the  statute.  This  power  exists  by 
necessary  Implication,  as  the  right  to  hear 
the  appeal  involves  the  right  to  require  such 
a  record  to  be  presented  as  the  law  com- 
mands the  clerk  to  prepare  and  print.  Un- 
less he  does  his  duty,  the  right  of  appeal 
given  to  the  defendant  may  be  of  no  avalL 
As  the  printed  records  are  required  to  be 
furnished  to  us  for  official  action,  we  neces- 
sarily have  the  light  to  determine,  upon  a 
proper  application  and  the  full  presentation 
of  the  facts,  whether  they  have  been  prepar- 
ed and  printed  according  to  law,  and,  if  we 
find  that  they  have  not,  to  direct  the  clerk  ac- 
cordingly. While  we  think,  therefore,  that 
the  motion  should  be  granted,  before  we  take 
leave  of  the  subject  we  wish  to  call  attention 
to  some  evils  that  have  been  Introiluced  by 
the  strange  and  unsafe  practice  provided  by 
the  statute  under  consideration.  The  ex- 
pense of  printing  the  record,  which  falls  up- 
on the  county  where  the  case  arose.  Is  usual- 
ly doubled,  and  sometimes  quadrupled,  not 
only  by  Including  Immaterial  matter,  but  al- 
so by  presenting  the  evidence  In  the  form  of 
questions  and  answers,  Instead  of  condens- 
ing It  In  the  form  of  a  narrative.  The  ap- 
peal books  In  the  murder  cases  that  have 
been  before  us  -during  the  comparatively 
brief  period  that  this  statute  has  been  In 
force  contain  thousands  upon  thousands  of 
pages  of  evidence  taken  upon  the  examina- 
tion of  Jurors,  although  no  objection  was 
made  nor  exception  taken,  and  In  many  in- 
stances where  the  juror  did  not  sit  upon  the 
trIaL  We  have  had  cases  presented  where 
between  three  and  four  hundred  pages  of 
the  printed  record  contained  only  matter  of 
this  kind,  the  printing  of  wTiich  cost  several 
hundred  dollars,  and  yet  it  was  not  only  ab- 
solutely useless,  but  It  imposed  an  unneces- 
sary burden  upon  the  judges  who  had  to 
read  It  In  order  to  discharge  their  duty  to 
the  parties,  for  only  by  reading  could  they 
tell  whether  It  was  material  or  not.  A  rec- 
ord of  one  thousand  pages,  which  Is  not  un- 
usual In  these  cases,  If  prepared  In  the  nar- 
rative form  in  which  civil  cases  are  required 
to  be  presented  to  the  court,  could  ordinarily 
be  reduced  to  not  more  than  three  or  four 
hundred  pages.  The  saving  of  expense  to 
the  people,  and  of  labor  to  the  judges,  who. 
In  the  crowded  condition  of  tiie  calendar, 


have  no  time  to  Tiaste  on  useless  Investlga- 
tion,  induces  us  to  again  call  attention  to  the 
subject,  us  we  did  on  a  former  occasion. 
People  V.  Shea,  147  N.  Y.  7S-^U,  41  N.  E.  505. 
Aside  from  the  saving  of  expense  to  the  pub- 
lic and  the  time  of  the  court,  it  is  dangerous 
to  permit  an  appeal  involving  human  life  to 
be  heard  upon  a  record,  the  correctness  of 
which  depends  wholly  upon  the  accuracy  of 
a  single  official,  working,  always  rapidly,  fre- 
quently under  great  difficulties,  and  some- 
times In  the  midst  of  confusion  caused  by 
the  witness  and  both  counsel  speaking  at  the 
same  time.  It  Is  no  reflection  upon  the  faith- 
ful bo<^y  of  men  who  serve  as  stenographers 
In  the  trial  courts  to  say  that  they  cannot 
always  be  accurate;  that  they  sometimes 
misunderstand  the  answers  of  witnesses, 
and  fall  to  catch  the  exact  words  of  the  court 
in  its  rulings  or  charge.  It  Is  possible  that  a 
stenographer  may  be  Incompetent,  or  suffer- 
ing from  some  ailment,  temporary  or  perma- 
nent, that  would  prevent  him  from  hearing 
accurately  or  recording  literally  what  trans- 
pires on  the  trial.  As  the  chaise  of  a  single 
word  may  Involve  serious  consequences,  the 
propriety  of  requiring  a  case  to  be  made  and 
settled  in  the  usual  way  is  too  obvious  tor 
discussion.  While  perfect  accuracy  Is  not  at- 
tainable by  any  method,  when  a  proposed 
case  Is  carefully  prepared  and  presented 
with  the  amendments  proposed  by  the  other 
side  to  the  presiding  judge  for  settlement, 
that  officer,  aided  by  the  minutes  of  the 
stenographer,  the  suggestions  of  counsel,  and 
his  own  minutes  and  recollection.  Is  in  a  po- 
sition to  insure  a  record  that  is  substantially 
correct  We  hope  that  the  safe  practice 
which  formerly  prevailed  may  be  restored. 

Returning  to  the  matter  directly  before  us, 
it  is  ordered  that  the  county  clerk  of  St. 
Lawrence  county  forthwith  cause  to  be  pre- 
pared, printed,  and  served  the  number  of 
copies  of  the  stenographer's  minutes  and 
judgment  roll  required  by  the  rules  of  this 
court  and  that  such  minutes  be  printed  as 
they  were  filed  by  the  stenographer,  without 
omission  or  change  of  any  kind.  All  concur. 
Motion  granted. 

(15117.  T.  sn 
HUMES  V.  PROCTOR  et  al. 
(€!onrt  <tf  Appeals  of  New  York.   Jan.  26, 

Trispass  fob  Cdttiko  Timber  —  PitooF  op  Titli 
—  ADUisaioN  9— Declamations  as 

TO  BonSDAHT. 

1.  In  trespass  for  cutting  timber  on  land 
claimed  by  plaintiff  under  a  contract  of  sale  of 
a  part  of  a  certain  lot  executed  by  defeadant'e 
predecessor  in  title,  where  plaintiff's  title  was 
m  issue,  a  deed  to  defendant  put  in  evidence  by 
him,  and  supplemented  by  testimony  of  one  of 
his  witnesses  that  it  conveyed  all  of  each  lot 
except  the  portion  belougiug  to  plaiDtiff,  may 
be  regarded  as  an  admission  of  plaiutiff's  title. 

2.  In  trespass  for  cutting  trees  on  plaintiff's 
land  for  the  purpose  of  laying  out  a  road,  where 
the  boundary  between  the  lands  at  tdaintiff  and 
defendant  was  in  isBue.  the  admission  of 


Digitized  by  Google 


HUH£S  T. 


PBOOTOB. 


94S 


larationa  to  pla^atiff,  by  one  who  acted  as  de- 
fondant's  agent  In  laying  oat  the  rornl,  that  "no- 
body can  move  you  from  jour  old  lines  and 
your  corners,"  was  harmless,  since  it  was  a 
mere  expression  of  opinion,  which  did  not  lo- 
cate  any  lines  or  monuments. 

8.  In  treapasa  for  cutting  timber  on  another's 
land,  treble  damages  are  recoverable  on  a  Snd- 
ing  of  damaces  by  the  jury,  unless  there  is  an 
amrmatire  miding,  as  provided  in  Code  Civ. 
Proc.  S  1668,  that  the  Injury  was  Involuntary, 
or  the  defendant  had  probable  cause  to  believe 
the  laud  his  own,  or  that  the  timber  was  taken 
by  authority  of  the  road  officers. 

Appeal  from  supreme  court,  general  term, 
Fourth  department. 

Action  by  Aaron  Hnmes  against  Emma  H. 
Proctor  as  executrix  of  the  estate  of  Thomas 
B.  Proctor,  deceased,  and  another,  for  dam- 
ages  for  cutting  timber  on  plaintiffs  land. 
From  a  Judgment  of  the  genersl  term  (26  N. 
Y.  Supp.  316)  atflrmlng  a  judgment  for  plain- 
tiff entered  on  a  verdict  of  a  Jury,  and  af- 
firming  an  order  giving  treble  damages  and 
denying  a  new  trial,  defendants  appeaL  Af- 
firmed. 

Watson  M.  Rogers,  tor  appdlants.  A.  B. 
Kllby,  for  respondent. 

BABTLETT,  J.  This  action  was  bxongfat 
to  recoTer  damases  for  an  alleged  trespass 
in  cutting  and  removing  trees  from  the  land 
of  plaintiff  In  the  town  of  Diana.  Lewis 
ooonty.  a?lie  main  defense  rests  upon  the 
contention  tbat  plaintiff  had  no  title  to  the 
land  In  question.  Tb»  jury  found  title  In  the 
plaintiff  and  fixed  his  &amage»  at  961,  which 
were  trebled  the  court  In  pursuance  of 
the  prayer  of  the  complaint.  The  learned 
general  term  affirmed  the  Ju^ment,  holding 
that  plaintiff's  evidence  was  sufficient  to  jus- 
tify the  verdict  of  the  jury,  that  there  were 
no  exceptions  upon  which  the  judgment 
should  be  reromed,  and  that  treble  damages 
were  proporly  allowed. 

The  question  of  title  is  presented  upon  the 
following  facts:  Thomas  Proctor,  one  of  the 
defendants,  now  deceased,  was  the  owner  of 
lot  11,  being  a  very  considerable  tract  of 
woodland,  except  130  acr«^  which  plaintiff 
held  under  contraot  of  purchase,  made  in 
1868  with  the  then  ownw  of  the  property. 
Plaintiff,  prior  to  the  drawing  of  the  con- 
tract,, was  permitted  to  locate  the  130  acres, 
and  for  that  purpose  went  upon  the  inremlses 
with  a  Burreyor  representing  the  vendor,  and 
directed  him  to  lay  out  a  parallelogram  con- 
taining the  specified  number  of  acres,  and 
thereupon,-  as  is  contended  by  plaintiff  and 
substantially  admitted  by  the  surveyor,  they 
erected  marks  and  monuments  practically 
locating  the  land  to  be  included  In  tiie  cfm- 
tract  After  this  was  done  the  contract  was 
drawn  between  pliUnUff  and  the  vendor,  the 
premises  being  described,  as. was  supposed, 
by  courses,  distances,  and  monuments,  ac- 
cording to  the  smr^or's  notes  made  when 
the  130  acres  were  so  selected.  The  balance 
of  lot  11  bounded  plaintiff's  tract  on  the 
north,  east,  and  south,  and  the  line  of  the 


lot  on  the  west  In  1880  Proctor  ,  desired,  to 
buUd  a  road  through  the  woods  from  an  al- 
leged higbn-ay  lying  to  the  west  of  lot  11, 
and  at  or  near  tiie  northwest  corner  of  ploln- 
tifCs  tract  to  bis  (Proctor's)  lands  lying  east- 
erly of  the  130  acres.  This  road  was  con- 
structed, and  the  contention  by  plaintiff  Is 
that  it  rests  upon  the  northerly  portion  of  his 
land,  and  Proctor's  executrix  Insists  that  it 
lies  wholly  to  the  ntnrth  of  plaintiff's  prem- 
ises. It  thus  appears  that,  at  the  trial  of  thl« 
action,  which  took  place  about  24  years  after 
plaintiff  selected  his  land,  the  main  question 
submitted  to  the  jury  was  the  boundaries 
of  the  tract  so  Igcated  by  the  plaintiff  and 
vendor's  surveyor,  not  In  accordance  with 
the  courses  and  distances  of  an  existing  con- 
tract, but  by  marks  and  monuments  then 
said  to  have  been  established  by  plaintiff. 
It  would  not  be  lanfitable  to  examine  the 
conflicting  evidence  submitted  to  the  jury 
on  this  question,  as  it  suffices  to  say  that  we 
have  considered  It  carefully,  and  find  It  Im- 
possible to  hold  that  there  was  no  evidence 
to  sustain  the  verdict  for  plaintiff.  It  was  a 
question  peculiarly  within  the  province  of 
the  Jury,  and  their  verdict  locating  the  road 
on  xdaintttrs  land  la  conclusive. 

The  question  of  adverse  possesion  by 
plaintiff  Is  of  no  Importance,  and  is  not  con- 
sidered on  this  appeal,  as  the  case  turns  on 
the  original  location  of  the  lands  in  question 
as  already  pointed  out.  The  premises,  when 
selected,  were  wild  lands  in  tiie  wilderness 
of  Ijewia  coun^,  and  the  lines  and  monu- 
ments wen  more  difficult  to  ascertain  after 
the  lapse  of  nearly  a  quarter  of  a  centur)' 
than  would  be  the  case  In  a  co^try  under 
cultivation.  The  plaintiff  buiU  a  house  on 
his  Land  about  1867,  and  lived  in  it  a  por- 
tion of  «very  year  thereafter;  rarected  other 
buildings  lattf,  including  a  sugar  house; 
cleared  a  portion  of  land,  and  raised  hay  and 
other  cnvB*  fenced  a  part  of  the  west  line; 
and  cut  wood  and  timber  from  the  premises. 
These  facts  were  material  as  bearing  on  the 
question  of  location.  We  agree  with  the 
learned  general  term  as  to  correctness  of 
rulings  at  the  trial  considered  them,  and 
also  as  to  the  order  trebling  plaintiff's  dam- 
ages under  sections  1667  and  1668  of  the 
Code  of  Civil  Procedure  It  only  remains 
to  considra  several  additional  points  pre- 
sented for  our  determination. 

It  is  insisted  by  the  appellants  that  i^n- 
tiff  did  not  prove  title  to  the  130  acres.  As 
tiie  question  Is  now  presented  to  us  by  the 
record,  It  is  not  necessary  to  determine  the 
legal  quesU(Has  discussed  by  app^lants  as 
to  plalntifTs  proofs  of  tiUe.  We  do  not  mean 
to  intimate  Uiat  there  Is  any  defect  in  plain- 
tiff's proofs;  but,  as  tiie  defendants  pot  in 
evidence  the  deed  from  the  state  of  New 
York  to  defendant  Proctor,  and  proved  by 
their  own  witness  that  it  conveyed  all  of  lot 
U  except  Aaron  Humes'  130  acres,  it  may 
well  be  regarded  as  an  admission  of  plain- 
Ufl's  tiUe,  In  view  of  the  fact  that  it  was 
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not  attacked  at  the  trial  or  general  term. 
The  contest  at  the  trial  was  over  the  loca- 
tion of  the  northern  boundary  of  plalntllTs 
tract,  and  the  strip  of  land  on  which  the 
road  was  huUt  Any  alleged  defects  In  the 
chain  of  jAalntlfC's  Utie  should  have  been 
pointed  ont  specifically  on  the  motion  to  non- 
suit, 80  that  plaintiff  might  have  offered  fur- 
ther erldence  In  regard  to  it.  If  so  advised. 

The  app^lants  also  raise  the  point  that  the 
trial  Judge  charged  the  jury.  In  efCect,  that 
the  road  running  westerly  from  at  or  near 
plaintiffs  northwest  comer  towards  Harrla- 
Tllle  was  not  a  legally  constituted  highway. 
We  do  not  think  that  the  charge  of  the  court 
Is  subject  to  any  such  constmetion.  The 
jury  did  not  consider  In  their  verdict,  bow- 
ever,  any  question  but  the  trespass  on  the 
130  acres  east  of  the  west  line  of  lot  ll,  and 
the  question  of  the  highway  was  thus  drop- 
ped out  of  the  case,  as  fully  appears  \sy  the 
very  careful  Instmctions  of  the  trial  judge 
as  to  the  form  of  the  verdict 

Appellants  further  Insist  that  their  motion 
to  sMke  out  certain  declarations  of  tiie  de- 
fendant Mead,  giving  his  opinion  as  to  the 
lines  and  comers  of  plaintiff's  land,  should 
have  been  grwted.  It  is  undisputed  that 
Mead  represented  Proctor  to  some  extent  in 
laying  out  the  road  complained  of,  and  he  la 
sued  as  a  joint  trespasser  tn  this  action.  It 
might  well  be  doubted,  if  Mead  had  been 
stating  facts  as  to  the  boundaries  of  the 
tract  in  question,  that  his  admission  would, 
under  the  ctrcumstancea,  have  bound  Proc- 
tor, as  no  transaction  of  the  principal  was 
pending  at  the  time,  although  the  agency  ex- 
isted. Anderson  t.  Railroad  €k>.,  64  N.  T. 
334^-341.  Mead  said  to  plalnUff,  according 
to  the  evidence  objected  to,  that  "^here  aint 
nobody  can  move  you  from  your  old  lines 
and  your  comers."  This  was  mere  t^lnion, 
which  located  no  lines  or  monuments,  and 
was  perfectly  harmless.  This  evidence  was 
also  competent,  for  what  it  was  worth, 
against  Mead,  as  to  treble  damages. 

There  ore  several  other  points  whldi  we 
have  considered,  but  will  not  discuss.  We 
find  no  reversible  error,  and  the  judgment 
^>pealed  from  should  be  afllrmed,  with 
costs.  All  concur,  except  O'BRIBN,  J.,  not 
voting,  and  MARTIN,  X,  not  sitting.  Judg- 
ment affirmed. 


(151  N.  Y.  627) 

ALDRIDGB,  Superintendent  of  the  Poor,  v. 
WALKER. 

(Court  of  Appeals  of  New  York.    Jan.  26, 

1897.) 

Pl.UPBItS  —  ORDBB  KsqUIRINO  RBI.ATIVB8  TO  Bcp- 
PORT— RB8  AraCDICATA— NoTICB  OF  WlLI.ISG- 

MBS8  TO  Support — Neglect  of  Authokitibs. 

1.  An  order  of  the  court  of  sessions  reQuir- 
Ing  defendant  to  pay  to  the  BUperintendent  of 
the  poor  a  weekly  sum  for  the  support  of  her 
daughter  is  not  res  adjudicata,  precluding  de- 
fendant from  showing,  in  au  action  brought  to 
enforce  such  order,  that  during  the  time  for 
which  snch  payment  is  claimed  the  daughter 


was  not  a  public  charge.  38  N.  Y.  Supp.  112o, 
reversed. 

2.  Defendant,  having  been  ordered  by  the 
court  of  Besaions  to  pay  to  the  superiuteudeot 
of  the  poor  a  weekly  sum  fur  the  Bupi>ort  of 
her  daughter,  notiSed  the  superintendent  in 
July,  1801,  that  she  was  ready  to  support  her 
daughter  in  her  own  house,  and  forbade  him  to 
incur  any.  ezpenra  on  her  behalf.  No  atten- 
tion was  paid  to  the  notice  until  December, 
1892,  when,  upon  a  second  notice  to  the  same 
effect,  the  superintendent  sent  the  daughter  to 
the  defendant's  house.  Held,  tlint  defendan; 
was  not  liable  for  the  time  durii^  which  her 
daughter  lemained  a  public  charge  owing  to  Ihe 
negugeoce  of  the  superintendent. 

Appeal  from  supreme  court,  general  term. 
Fourth  depailment. 

Action  by  David  Aldrldge,  superintendent 
ot  the  poor  of  Oneida  county,  against  Mary 
Walker.  From  a  judgment  of  the  genoal 
term.  Fourth  department,  alarming  a  judg- 
ment for  plaintiff,  defendant  ^peals.  Re- 
versed. 

For  former  report,  see  26  N.  Y.  Supp.  296, 
and  33  N.  Y.  Supp.  1125,  mem. 

S.  M.  Llndsleiy,  for  appellant.  Timothy 
Ourtln,  for  rei^ndent. 

HAlGHT,  J.  This  action  was  brought  to 
recover  for  the  support  and  maintenance  of' 
Sarah  Walker,  the  daughter  of  the  defend- 
ant. The  actltm  Is  based  upon  an  ovAvr  of 
the  court  of  ses^ons  <a  Oneida  county  befl^ 
ing  date  April  4, 1887,  fts  modified  by  another 
order  of  that  court  bearing  date  June  IT, 
1887,  wherein  the  defendant,  as  motber  of 
Sarah  Walker,  was  required  to  pay  to  the 
superintoident  of  the  poor  of  the  conn^  of 
On^da  the  sum  of  three  dollars  pw  week  for 
the  support  and  maintenance  of  Sarali  Walk- 
er until  the  further  order  of  that  court.  The 
conclusions  of  law  based  upon  the  findings 
of  facts  by  the  trial  court  only  are  brought 
up  for  review.  It  appears  from  the  facts 
found  that  Sarah  Walker  was  committed  to 
the  Oneida  county  poorbouse  as  a  poor  per- 
son, on  the  18th  day  of  May,  1886.  and  that 
she  was  duly  discharged  th«-ftfrom  by  ttie 
superintendent  of  the  poor  on  the  10th  day 
of  July  thereafter;  that  she  then  obtained 
employment  in  a  private  family,  and  support- 
ed hers^  untU  the  20th  day  of  May,  1891. 
at  which  time  ahe  was  again  committed  to 
the  counly  house  by  the  oversea  of  the  poor 
of  the  town  of  Rome,  where  alie  remained 
until  the  20th  day  of  June  thereafter.  She 
was  then  disciiai*ged,  and  agajn  committed  tii 
the  county  house  by  the  same  overseer  of 
the  poor  on  the  2l8t  day  of  November,  1891. 
whero  she  remained  until  the  trial  of  this 
action.  On  the  23d  day  of  June,  1SS6,  the 
then  superintendent  of  the  poor  of  the  coun- 
ty of  Oneida  caused  a  notice  to  be  served 
upon  the  defendant  to  the  effect  that  he 
wonld  apply  to  the  court  of  sestions  of  that 
county  on  the  6th  day  of  December.  ISMK. 
for  an  order  compelling  her  to  support  her 
said  daughter.  It  further  appears  that  this 
motion  was  hrought  on  for  a  hearing  In  the 
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court  of  sessions  on  the  4tli  day  of  April, 
1887,  the  defendant  falling  to  appear.  An 
order  was  made  providing  that  she  should 
pay  six  dollars  for  each  and  every  week 
after  the  date  of  the  order,  until  the  further 
order  of  the  court,  to  be  used  exclusively  for 
the  snppprt  and  maintenance  of  her  daugh- 
ter SaraJi  after  that  date.  Upon  an  applica- 
tion made  tberefqr  by  the  defendant,  this 
order  was  opened  upon  her  paying  the  sum 
of  9155,  and  she  was  given  a  hearing  thereon, 
whereupon  the  order  of  June  17,  1887,  was 
made,  reducing  the  weekly  allowance  from 
$6  to  $8.  Thereafter  the  defendant  paid, 
from  time  to  time,  the  amount  required  to  be 
paid  by  that  order,  until  the  29th  day  of 
May,  18S8,  as  we  are  now  told,  upon  the 
supposition  that  ber  daughter,  Sarah,  was 
stlU  an  inmate  of  the  county  house.  She 
then  refused  to  pay  more;  and  subaeaaeut- 
ly,  and  on  the  IStb  day  of  November,  1890, 
this  action  was  brought  It  further  appears 
from  the  facts  found  that  In  the  year  1850 
the  supervisors  of  Oneida  county,  by  resolu- 
tion duly  passed,  adopted  the  provisions  ot 
the  "Livingston  Coon^  Act,"  relatii;g  to  the 
support  of  the  poor,  and  thereupon  the  pro- 
visions of  ctiapter  384  of  the  Laws  of  1845 
were  extended  to  Oneida  county,  and  that 
the  same  has  ever  since  been  In  force  in  that 
county;  and  that  all  the  poor  ot  Oneida 
county  WCTe  not  a  charge  upon  the  county 
when  any  of  the  proceedings  were  had  to 
compel  the  defendant  to  support  her  daugh- 
ter, Sarah. 

It  will  be  observed,  from  tlie  facts  narrat- 
ed, that  a  question  is  presented  as  to  wheth- 
er this  action  can  be  midntained  by  the 
superintendent  of  the  poor.  The  orders  of 
the  court  of  sessions,  upon  which  it  was 
based,  were  made  after  Sarah  had  been  dis- 
charged from  the  county  house  by  the  super- 
intendent of  the  poor,  and  at  a  time  when 
he  had  no  jurisdiction  or  control  orer  her. 
That  order  required  the  defendant  to  pay 
the  sum  stated  per  week  from  and  after  the 
4th  day  of  April,  1887.  at  which  time,  and 
for  several  years  thereafter,  Sarah  continued 
to  support  herself,  and  was  not  a  charge 
upon  the  county,  or  upon  any  town  therein. 
It  is  claimed  that  It  does  not  appear  that 
Sarah  was  ever  insane,  blind,  old,  lame.  Im- 
potent, or  decrepit,  so  as  to  be  unable  to 
work  and  maintain  herself,  and  that  she  con- 
sequently was  not  a  person  within  the  pro- 
visions of  section  914  of  the  Code  of  Orlm- 
inia  Proc&dure,  in  which  her  mother  could 
properly  be  charged  wll^  her  support  I^Toa 
this  branch  of  - the  case  the  trial  court  has 
found,  as  a  conclusion  of  law,  that  the  super- 
intendent of  the  poor  of  the  county  was  not 
authorized  to  Institute  the  proceedings  to 
compel  the  defendant  to  support  her  daugh- 
ter, Sarah;  but  for  the  purposes  of  this  case 
wei  shall  disregard  this  conclusion  of  the 
trial  court,  pass  the  consideration  of  the 
questions  raised  with  reference  to  the  Juris- 
diction of  the  court,  and  assume  that  all  of 


the  questions  raised  with  reference  thereto 
are  res  adjudicata. 

Upon  the  merits,  the  case  is,  moderately 
speaking,  extraordinary.  Sarah  was  com- 
mitted to  the  county  house  on  the  18th  of 
May,  1886,  and  remained  until  July  10th,— 
seven  weeks  and  three  days.  She  was  then 
discharged  by  the  superintendent,  and  from 
that  time  until  May  20,  1801,  supported  her- 
self, and  was  not  a  public  charge  to  the 
amount  of  a  single  penny.  She  then  became 
an  Inmate  of  the  county  house  for  one 
month,  and  was  again  discharged,  and  was 
again  committed  on  the  21st  day  of  Novem- 
ber, 1801.  The  order  of  the  court  of  sessions 
made  no  provision  for  reimbursing  the  coun- 
ty for  the  seven  weeks  and  three  days  In 
which  she  was  an  inmate  of  the  county 
house  during  the  year  1886.  It  provided  for 
her  support  after  the  4th  day  of  April,  1887, 
by  requiring  a  weekly  payment  to  be  used 
exclusively  for  her  support  and  maintenance 
thereafter.  The  defendant  paid  $155  on  the 
17th  day  of  June,  1887,  being  the  costs  and 
weekly  payments  Sjccrued  upon  the  former 
order  to  that  date,  and  then  paid  the  $3  per 
week  required  by  the  order  of  the  latter 
date,  until  the  29th  day  of  May,  1888,  mak- 
ing a  total  of  upwards  of  $300,  not  a  dollar 
of  which  had  thereafter  been  expended  for 
her  supptMTt  and  maintenance  by  the  super- 
intendent prior  to  the  commencement  of  this 
action.  The  trial  court  awarded  Judgment 
for  the  sum  of  $887.13,  being  $3  per  week 
from  the  29th  day  of  May,  1888,  to  the  20th 
day  of  January,  1894,  the  time  of  the  trial, 
which  Judgment  was  reduced  by  the  general 
term  to  the  sum  of  $708,  besides  costs;  thus 
limiting  the  recovery  to  the  12th  day  of  De- 
cember, 1802,  the  day  on  which  the  superin- 
tendent approved  of  the  defendant's  home 
as  a  suitable  place  for  the  residence  of  her 
daughter,  Sarah.  From  the  2l8t  day  of  No- 
vember, 1801,  the  date  of  her  last  commit- 
ment, to  the  12th  day  of  December,  1892, 
the  date  to  which  recovery  was  permitted, 
was  1  year  and  21  days.  It  thus  appears 
that  the  superintendent  of  the  poor  has  re- 
ceived upwards  of  $300,  and  a  Judgment  of 
upwards  of  $700  for  1  year,  1  month  and  21 
days*  actual  support  of  the  defendant's 
daughter  in  the  county  house,  which,  at  $3 
per  week,  would  not  amount  to  the  sum  of 
$200.  leaving  a  considerable  amount  of  the 
sum  already  paid  by  the  defendant  unex- 
pended. The  question  Is  thns  presented  as 
to  whether  the  superlntendrat  can  recover 
of  the  d^endant  for  the  fire  years  interven- 
ing between  the  making  of  the  order  and 
the  commitment  of  Sarah  in  1801.  The  gen- 
eral term  appears  to  have  been  of  the  <^ln- 
lon  that  the  order  of  the  court  of  sessions 
was  res  adjudicata,  and  that  no  defense  was 
available  to  the  defendant  except  that  of 
payment.  We  think  this  is  carrying  the  doc- 
trine of  res  adjudicata  beyond  its  legitimate 
scope.  Suppose  that  Sarah  had  died  on  the 
next  day  after  the  making  of  the  order,  thtu 
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determlnatlnK  ber  dependency  upon  the  put)- 
lie  Cor  ber  supixvt,  Is  It  possible  that  that 
fact  eonld  not  be  sIiowd,  and  -would  tlie 
courts  be  bound  to  award  judgment  against 
tbe  mother  for  the  support  of  ber  daughter 
rears  after  she  was  dead?  And  If  her 
death  could  be  shown  as  a  termination  of 
her  dependency  upon  the  county  for  her  sup- 
port, why  may  not  the  order  of  the  superin- 
tendent, discharging  her  as  an  Inmate  of  the 
county  bouse,  and  ber  thereafter  supporting 
herself,  be  shown?  Her  dependency  upon 
the  county  may  be  terminated  In  either  of 
the  ways  pointed  out;  and,  when  terminat- 
ed, the  superintendent  has  no  further  charge 
or  liability  with  reference  to  her.  Tbe  ob- 
ject and  purpose  of  the  order  of  the  court  of 
sessions  thereupon  ceajse  and  determine. 
There  Is  no  necessity  for  Its  longer  contin- 
uance, or  for  Its  execution;  and  it  appears 
to  us  that  no  reason  exists  In  law  or  equity 
for  tbe  enforcement  of  such  an  order  after 
the  happening  of  such  an  event  If  this  be 
so,  there  was  nothing  due  and  owing  from 
the  defendant  to  the  pLilntlff  at  the  time 
this  action  was  brought  It  Is  true  that  In 
an  action  brought  under  section  920  of  the 
Code  of  Criminal  Procedure  a  recovery  can 
be  had  down  to  the  time  of  the  trial,  but 
this  has  reference  only  to  actions  In  which 
there  Is  some  amount  due  and  owing  at  the 
time  the  action  waa  brought 

It  Is  stated  that  Sarah  Walker  was  4S 
years  of  age.  It  Is  found  as  a  fact  that  the 
defendant  lived  on  a  farm  In  the  town  of 
Deerfleld,  In  the  county  of  Oneida,  and  has 
kept  bouse  there  for  many  years;  that  prior 
to  tbe  year  1885  Sarah  lived  with  ber  mother 
on  the  farm;  that  she  had  to  berself  a  com- 
fortable room,  suitably  furnished,  and  was 
provided  with  such  fare  as  the  defendant 
provided  for  herself  and  her  household;  that 
during  the  year  1885  Sarah  voluntarily  left 
her  home,  and  went  to  the  town  of  Home, 
where  she  remained  until  she  went  to  the 
poorhouse.  In  May,  1886;  that  the  home,  sup- 
port, and  maintenance  provided  by  the  de- 
fendant for  Sarah  were  comfortable  and  suit- 
able to  the  conditions  of  the  parties,  and  as 
good  as  the  defendant  was  bound  to  pro- 
vide; that  In  July,  18D1,  tbe  defendant  caus- 
ed notice  In  writing  to  be  served  upon  the 
superintendent  of  the  poor  to  the  effect  that 
she  was  ready  and  willing  to  provide  suit- 
ably and  properly  for  Sarah  at  her  own 
home,  and  forbidding  him  to  expejid  anj'- 
thing  or  Incur  any  expense  In  the  matter  of 
lier  support  or  maintenance,  but  to  this  no- 
tice the  superintendent  made  no  response; 
that  on  the  12th  day  of  December,  1892,  the 
defendant  again  offered  to  take  her  daugh- 
ter home,  and  provide  for  her  In  a  suitable 
and  sufficient  manner;  and  that  the  plaintiff 
thereupon  told  defendant  to  take  her,  and 
thereby  approved  of  the  defendant's  home 
AS  a  suitable  place  for  her  support  and  main- 
tenance. The  general  term,  as  we  have 
seen,  modified  the  Judgment  entered  upon 


the  decision  of  tbe  trial  court.  In  effect  hold- 
ing that  the  recovery  should  be  limited  to 
the  12th  day  of  December,  1892,  thus,  in 
effect  recognizing  the  rule  that  we  contend 
for,— that  other  defenses  may  be  available 
than  that  of  payment.  But  we  have  called 
attention  to  these  findings  for  another  pur- 
pose. It  Is  not  quite  apparent  to  us  why  the 
12th  day  of  December,  1892,  should  be  se- 
lected as  the  date  for  the  termination  of  the 
order  of  the  court  of  sessions,  instead  of  the 
earlier  date.  The  defendant  had  furnished 
her  daughter  with  a  home,  with  all  the  com- 
forts suitable  to  her  condition  in  life,  prior 
to  the  time  that  her  daughter  left.  In  July, 
1891,  she  called  the  8ui)erintendent'B  atten- 
tion to  this,  through  her  written  notice  of 
that  date,  and  expressly  stated  that  she  was 
willing  to  provide  for  and  support  her 
daughter  at  her  own  bouse.  This  cast  upon 
the  superintendent  the  duty  of  determining 
whether  her  offer  waa  suitable  and  stiffldent 
This  he  did  determine  a  year  or  more  later, 
but  she  ought  not  to  be  held  responsible  for 
his  delay  and  neglect  In  the  meantime.  It 
Is  quite-  apparent,  for  the  reasons  stated, 
that  this  judgment  ought  not  to  be  i)ermltted 
to  stand;  and  so  fully  are  we  convinced  that 
the  claim  has  no  merit  that  we  think  It  our 
duty  to  here  finally  dispose  of  the  case.  The 
Judgment  should  be  reversed,  and  the  com- 
plaint dismissed,  with  costs.  All  concur,  ex- 
cept O'BRIEN,  J.,  not  voting,  and  MARTIN, 
3^  not  sitting.   Judgment  accordingly. 


(161  N.  T.  HQ 

CRITTEN  et  al.  T.  VREDKNBURGH  et  aL 

(Court  of  Aweals  of  New  York.  Jan.  26; 

^^^1897.) 

JlTDOMaNT— Bt  ConpbsbiOX— SUFriCIBKPT  OF 
Statrmest. 
A  statetnent  reciting  that  pinintiffii  had 
loaned  defendant  divers  sums,  which  the  latter 
agreed  to  pay,  and  had  performed  services  in 
aclling  goods  for  the  defeuduut  aud  tliat  on  ao 
adjustment  of  uccouiits  the  defendant  was  just- 
ly indebted  to  plaintiffs  in  a  certafu  mm,  which 
be  then  agreed  to  par,  is  sufficient  to  suptMrt  a 
confesjiiou  of  judgment  under  Code  Civ.  Proc. 
S  1274,  liryviiiiiig  tLat,  on  the  eutry  of  judgment 
by  confession,  the  defendant  shall  file  a  written 
statement  lowing  concisely  the  facts  out  of 
%vhicU  the  debt  arose,  an  N.  Y.  Supp.  542,  at- 
fii'iued. 

Appeal  from  supreme  court,  appellate  di- 
vision, Third  department. 

Action  Defrees  CMtten  and  oth^B 
against  Charles  W.  Vtedenbu^b.  There  was 
judgment  by  confessiMi  In  faTor  of  plain- 
titfB.  An  order  denying  a  motion  by  tbe 
Mannf  actorers'  Bank  of  Ootaoes  to  set  aside 
the  jndgmrat  hBTing  been  affirmed  by  the 
appeUate  division  (38  N.  T.  Supp.  542).  tbe 
bank  appeals.  Affirmed. 

This  was  a  motion  by  an  attaching  creditor 
of  the  defendant,  Vredenburgh,  to  set  aside 
a  confession  of  judgment  made  by  tbe  said 
defendant  to  the  plaintiffs,  upon  the  ground, 
among  others,  that  the  statement  in  tbe  con- 
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f esslon  of  Jndfment  did  not  state  auf&clently 
the  facts  oat  of  which  the  debt  arose.  The 
court  at  special  term  denied  the  motion,  and 
the  order  denying  the  same  was  alBrmed  by 
the  appellate  dlrlalon.  The  appellate  divi- 
sion granted  leave  to  the  attaching  creditor 
to  appeal  to  this  conrt  from  the  order  af- 
firmance and  certified  this  question  for  onr 
eonsIderaUon:  "Was  the  atatemmt  eaSBr 
cleat,  under  snbdivMon  2  of  section  1274  of 
the  Code  of  OItII  Procedure?^  The  state- 
ment in  the  confession  Is  that  between 
March  1, 1883,  and  October  1, 1886,  the  plaln- 
tlflfs  'loaned  and  advanced  to  me  divers  and 
sundry  sums  of  mon^.  which  I  agreed  to  re- 
pay them,  with  interest,  ami  also  did  and 
performed  voric,  labor,  and  services  for  me 
In  selling  merahandlse  for  me  upon  commis- 
sion and  guarantying  the  accounts  of  the 
same.  On  October  1, 1806,  I  had  an  adjust- 
ment of  accounts  with  said  co-partnership 
concerning  aU  the  said  matters,  whereby  It 
was  found  that  I  was  Justly  indebted  to 
them  in  the  sum  of  fl9,679L02,  which  sum 
they  thereupon  demanded  from  me,  and 
which  amount  I  agreed  to  pay  to  them.  No 
part,  however,  of  said  sum  has  been  paid, 
and  there  Is  still  due  and  owing  to  them 
from  me  the  full  and  tme  sum  of  919,879.02, 
with  Interest  thereon  from  October  1, 188S." 

Ghartes  F.  Boyle,  for  appellant  Benjamin 
N.  Oardozo,  for  respondents. 

PER  OUBIAU.  The  statement  In  tbe<con- 
f  esslon  of  judgment  Is  anite  similar  in  its 
effect  to  that  which  was  under  consideration 
in  Broietedt  v.  BroHin,  105  N.  Y.  dBZ.  We 
then  afilrmed  an  order  below,  which  denied 
a  motion  to  set  aside  a  Judgment  by  confes-  ' 
slon  on  the  gronnd  of  the  Insufflcleney  of 
the  statement  on  which  It  was  entered.  The 
confession  in  tbat  case  read  Uiat  it  was  "for 
a  debt  Justly  due  to  the  plaintiff,  arising  vjf- 
on  the  following  fiicts:  The  defendant,  at 
different  times,  borrowed  of  the  plaintiff 
divers  sums  of  money,  and  also  purohased 
of  the  plaintiff  horses,  and,  on  an  account-  ' 
Ing  of  their  dealings  together  this  day,  there 
was  found  to  be  due  from  the  defendant  to 
the  plaintiff  the  sum  of  92,2ga"  The  denial 
of  the  motion  In  the  Brolstedt  Case  was  r^t- 
ed.  In  the  opinion  of  the  general  torm  of  the 
Second  department,  upon  the  cases,  In  this  , 
court,  of  FreUgh  v.  Brink,  22  N.  T.  418,  and 
Harrison  v.  Gibbons,  71  N.  Y.  68.  There^  as 
here,  the  statement  showed  an  account  stat- 
efl  between  the  parties  and  a  resulting  In-  [ 
debtedness.  There  was  enough  In  either 
statement  to  comply  with  the  statute,  which 
requires  that  It  shall  be  concise,  and  It  Is 
not  material  that  there  was  not  greater  par- 
ticularity or  deOnltenesB  in  regard  to  the 
times  and  amounts  of  the  loans  of  mon^, 
or  of  the  sales  of  merchandise  upon  commis- 
sion. This  statement  satisfies  the  object  of 
the  statute,  because  it  Indicates  the  t&cta  out 
of  which  the  indebtedness  arose,  and  the 


form  which  it  assumed  In  the  account  stated 
between  the  parties.  The  case  of  Wood  v. 
Mltchen,  117  N.  Y.  439,  22  N.  E.  1125,  does 
not  conflict  with  the  previous  case  of  Brol- 
stedt V.  Bredin,  and  is  not  an  authority  in 
conflict  with  the  view  we  take  of  the  present 
case.  In  Wood  v.  Mltohell  the  confession  of 
Judgment  was  "for  a  debt  now  Justly  due 
to  the  said  plaintiff  f»m  me,  arising  from 
the  following  facts,  viz.:  The  said  sum  of 
$S,000  Is  a  balance  due  to  said  plaintiff  of 
various  sums  of  money  loaned  and  advanced 
by  him  to  me,  the  said  defendant,  during  a 
period  from  about  July  1,  1886.  to  date,  and 
includes  Interest  upon  such  loans  and  ad- 
vances to  this  date."  That  statement  was 
quite  dlffraent  In  Its  effect  from  the  one  In 
question.  Its  facts  were  peculiar,  and  we 
were  quite  warranted  in  holding  that  their 
indeflnltenesa  vitiated  the  confession  of  Judg- 
ment. The  statement  was  vague,  while  the 
present  one  sets  forth  similarly  to  a  plead- 
ing, an  account  stated  upon  a  certain  day, 
and  daluia  Interest  upon  the  sum  then  found 
to  be  due  upon  the  adjustment  of  accounts 
from  that  d^.  We  think  the  question  certi- 
fied to  us  should  be  answered  In  the  affirma- 
tive, and  that  the  orHer  appealed  from  should 
be  affirmed,  with  costs.  All  concur.  Order 
affirmed. 


(M  Obi0  St  my 
CITY  OP  CANTON  v.  WAGNBB. 
(Supreme  Court  of  Ohio.  March  17.  1896.) 

HmflCTFAL  iMPnOVEMESTS—NonCE. 

A  notice  under  Rev.  St.  f  2304.  to  a  land- 
owner, of  a  resolation  by  a  city  council  as  to 
the  necessity  of  improTing  a  oertaiu  street,  de- 
finine  the  nature  oi  the  improvement,  and  stat- 
ing teat  the  expenses  would  be  charged  to  the 
laud  abutting  thereon.  Is  suffident. 
(Syllabus  by  the  Court) 

Error  to  <^ult  court,  Stark  county. 

Action  by  the  city  of  Canton  against 
Christian  Wagner.  Judgment  for  defendant. 
Plaintiff  brings  error.  Reversed. 

Peter  J.  Collins,  for  plaintiff  in  error. 
Charles  0.  Upham,  for  defendant  in  error. 

FEB  CURIAM.  The  following  notice,  un- 
der section  2304,  Bev.  St..  Is  snffident  both 
in  form  and  substance:  "Notice.  Canton, 
Ohio.  Apm  9,  1891,  To  ChrisUan  Wagner: 
Yon  are  hereby  notified  that  a  resolution  was 
adopted  by  the  council  of  the  city  of  Canton. 
Ohio,  on  the  30th  day  of  Marcli.  1891,  de- 
claring it  necessary  to  open  and  Improve 
Denber  avenue,  from  Ohio  street  to  Fairfield 
street,  by  grading  and  gravtiing  the  seme, 
aJid  by  lawning,  flagging,  and  curbiug  the 
ridewalks.  in  accordance  with  plans,  profiles, 
and  specifications  on  file  in  the  office  of  the 
city  clvU  engineer;  the  expense  of  said  Im- 
provement to  be  charged  per  foot  front  up- 
on the  lots  and  lands  abutting  on  said  Im- 
provement. By  order  of  the  council.  H.  G. 
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ail. 


Shanb,  01t7  Olerk.**  Judgm^t  of  the  cbvnlt 
court  Is  reversed,  and  tliat  of  tbe  commou 
pleas  afflrmed. 


(1«  111.  427) 

McNTILTA  T.  CORN  BELT  BANK. 
(Supreme  Gonrt  of  lUinois.   Jao.  15.  1897.) 
Banks  —  Ikgrbasb  of  Stook  —  Power  op  Direo* 

TORB  — -  LlHITATIOH  ON   TRANSPBS  Or  STOOK  — 

Bonus  to  Prisidbnt— Relba8b>ot  SuBSCRiBSHa 
—Contract— Ultha  Vnun— Pubmo  Poliot. 

1.  The  directors  of  a  bank  or^nized  nnder 
the  state  banking  act  adopted  a  resolatioa  fix- 
ing the  compensation  of  their  president,  sjad 
proTidine  that  he  ahoald  lecdve,  as  a  consid- 
eration "for  his  acceptance"  of  the  office,  "an 
additional  sum,  equal  to  2^  per  cent,  on  all 
stock  to  be  issued,  payable  at  the  time  fixed 
for  such  issues]  that  is  to  say,  at  least  $100,000. 
par  value,  of  tbe  said  stock  is  to  be  issued 
within  one  year  after  the  openinj;  of  the  said 
bank  for  business,  and  another  additional  $100,- 
000,  making  $300,000  in  all  that  is  to  be  issued, 
inciudiog  the  first  issue  of  $100,000,  within  two 
years  from  that  date."  Held,  that  that  part  of 
the  resolution  which  attempted  to  fix  in  advance 
the  amount  of  the  increase  of  the  stock,  and 
the  time  when  such  increase  should  take  place, 
was  invaiid.   63  111.  Ai^.  503,  affirmed. 

2.  The  "additional  sum"  specified  in  the  reso- 
lution was  a  bonus,  and  not  a  salan'. 

S.  Under  Banking  Act,  9  2  (S  Starr  &  0. 
Ann.  St.  p.  106;  Rer.  St  c.  16a),  which  pro- 
vides that  the  application  to  the  auditor  for  per- 
mission to  organize  shall  state  the  amount  of 
capital,  an  ap^ication  which  states  the  capital 
stock  at  $100,000,  with  a  purpose  to  increase  it 
to  $300,000,  has  no  ^ect  in  the  matter  of  in- 
creasing the  capital  stock. 

4.  A  corporation  organized  under  tbe  bank- 
ing act  can  increase  Its  capital  stock  only  In 
the  manner  prescribed  by  section  12  of  the  act 
63  111.  App.  d93,  affirmed. 

5.  Where  the  charter  of  a  corporation  falls 
to  state  by  whom  the  power  to  increase  its 
capital  stock  is  to  be  ezerciaed^  Its  board  of  di- 
rectors have  not,  merely  by  virtue  of  th^r  posi- 
tion as  directors,  the  authority  to  increase  the 
capital  stock  without  tbe  assent  of  the  stock- 
holders.  63  lU.  App.  593.  affirmed. 

6.  A  by-law  of  a  bank  wliich  provides  that 
all  stock  sold  or  transferred  shall  be  with  the 
express  condition  that  it  wil!  be  voted  in  favor 
of  all  propositions  submitted  by  the  board  of 
directors  to  increase  the  capita!  stock  of  the 
bank,  until  its  capital  stock  reaches  $800,000, 
and  that  such  provisions  shall  become  a  part  of 
every  contract  for  the  transfer  of  any  stock 
of  the  bank,  and  shall  become  binding  on  the 
transferee  by  the  acceptance  of  the  stock,  is 
void  becsuse  it  attempts  to  limit  the  future  ac- 
tion of  tbe  stockholders  in  reference  to  the 
Increase  of  the  stock.  68  111.  App.  B93,  af- 
firmed. 

7.  Such  a  by-law  is  void  because  It  attempts 
to  limit  the  right  to  sell  or  transfer  the  corpo- 
rate stock,  by  imposing  unreasonable  conditions. 

8.  The  president  of  a  corporation  cannot  re- 
cover a  bonus  voted  hy^  the  directors  to  be 
paid  to  him  in  consideration  of  his  contemplat- 
ed action  in  carrying  out  unlawful  provisions 
for  the  future  increase  of  the  stock,  and  for 
controlling  its  transfer. 

9.  Directors  of  a  corporation  cannot  vote  a 
salary,  or  a  large  bonus  In  addition  to  a  salary, 
to  one  of  theii  number,  as  president,  when  he 
takes  part  in  the  proceeding,  or  his  vote  is  es- 
sential to  the  adoption  of  the  resolution. 

10.  Subscribers  to  the  capita!  stock  of  a  state 
bank,  who  have,  by  fraumiiently  representing 
that  the  stock  has  been  paid  up,  obtained  per- 
•nission  from  the  auditor  to  commence  bnsi- 
ueatt  cannot,  as  stockholders,  ratify  a  resolu- 


tion which  they  themselves  have  adopted  as  di- 
rectors of  the  bank. 

11.  A  resolution  of  the  board  of  directors  of  a 
state  bank  voting  a  bonus  to  their  president  iu 
consideration  for  the  tem^rary  supply  of  funds 
for  the  purpose  of  deceivihg  the  auditor,  and 
fraudulently  accomplishing  an  organization  of 
the  bank  with  authority  to  proceed  to  business, 
and  to  dispose  of  stock  apparenUy  paid  up  in 
full,  is  an  agreement  to  do  an  act  forbidden  by 
the  statute,  and  Is  void. 

12.  The  directors  of  a  corporation  are  incom- 
petent to  release  an  original  subscriber  to  its 
capital  stock,  or  to  make  any  arrangement  with 
him  by  which  the  company,  its  creditors,  or  the 
state  shall  lose  any  of  the  benefit  of  his  subscrip- 
tion; and  subscribers  to  the  capital  stock  of  a 
state  bank  cannot  release  their  obligations  by 
frandulently  providing  funds  to  be  counted  by 
the  auditor  as  the  paid-up  capital  of  the  bank, 
and  immediately  withdrawing  tbem,  leaving  the 
bank  without  funds  till  the  stock  should  be  sold. 

13.  A  corporation  cannot  avail  itself  of  the 
defense  of  ultra  vires  when  a  contract,  not 
immoral  In  itself,  or  forbidden  by  any  statute, 
has  been,  in  good  faith,  fully  performed  by  the 
other  party,  and  the  corporation  has  had  the  full 
benefit  of  its  performance.  63  III.  App.  593,  af- 
firmed. 

14.  In  an  action  to  enforce  the  executory  part 
of  a  contract  not  within  the  power  conferred  up- 
on the  defendant  corporation  by  the  act  of  its 
creation,  tbe  defense  of  ultra  vires  is  allowable. 

15.  Where  a  contract  between  a  board  of  bank 
directors  and  their  president  contemplates  an 
action  which  is  forbidden  by  the  baniung  act 
it  is  void,  as  against  public  policy,  and  will  not 
be  enforced  in  favor  of  either  party  to  ft 

Appeal  troxa  appellate  court,  Third  dis- 
trict. 

Assumpsit  by  lohn  McNnlta  asainst  tbe 
Com  Belt  Bank  to  recover  a  percentage 
claimed  to  be  due  on  unissned  stock  of  de- 
fendant, and  for  certain  services.  From  a 
judgment  of  the  appellate  court  affirming  a 
judgment  In  favor  of  defendant  (63  111.  App. 
503),  plaintiff  appeals.  AfiOrmed. 

This  Is  an  action  of  assumpsit,  brongbt  on 
January  25,  1891,  by  appellant  against  ap- 
pellee, to  recoTer  $8,750,  or  2%  per  cent,  on 
$150,000  of  unlaaaed  stock,  claimed  to  be  dne 
to  appellant  for  accepting  the  office  of  presi- 
dent of  the  app^ee  iMink,  and  for  certain 
serrlces  alleged  to  bare  been  performed. 
The  declaration,  which  contains  the  common 
counts  and  two  additional  counts,  declares 
upon  the  resolution  hereinafter  set  forth, 
which  was  adopted  by  the  directors  oC  said 
bank  on  November  21,  1891.  The  pleas  are 
the  general  Issue,  non  est  factum,  and  set- 
oft.  tTnder  the  latter  plea.  It  Is  aonght  to  re- 
covet  back  from  appellant  $S,'nS0,  alleged  to 
have  been  wrongfully  paid  to  him.  A  Jury 
was  waived,  by  agreemrat,  and  the  cause 
was  tried  before  the  circuit  Judge  without  a 
jury.  The  trial  court  found  tbe  Issues  for 
appellee  upon  Uie  first  and  second  pleas,  and 
against  It  on  the  third  plea,  being  the  plea 
of  set-off.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  In  favor 
of  appellee  for  costs.  From  the  judgment 
so  rendered  an  appeal  was  taken  to  tbe  ap- 
pellate court  The  latter  court  affirmed  tbe 
judgment  of  tbe  circuit  court;  and  the  pres- 
ent appeal  Is  prosecuted  from  such  judgment 
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of  affirmance.  The  appellee  assigns  a  cross 
error  upon  the  fladfng  against  tbe  allowance 
of  the  amount  claimed  In  the  plea  of  set-off. 
The  material  facts  In  the  case  are  as  fol- 
lows: 

On  October  S,  1S81,  the  auditor  of  the  state 
issued  to  appellant  and  other  persons  a  per- 
mit to  organize  a  banking  association  under 
the  banking  act  of  minols  of  June  16,  1887, 
amended  June  3. 1889.  3  Starr  &  a  Ann.  St. 
p.  106  (Ber.  SL  c.  16a).  The  appUcation  to 
the  auditor  for  permission  to  organize  stated 
the  name  to  be  Com  Belt  Bank;  business  to 
be  carried  on  in  Bloomington,  IIL;  capital 
stock,  f 100,000.  with  purpose  to  hereafter  in- 
crease to  $300,000;  amount  of  each  share, 
$100;  number  of  shares.  1,000,  to  be  Increas- 
ed to  3,000;  duration  of  association,  90 
years.  Appellant  subscribed  for  900  shares 
of  stock;  and  10  others,  for  10  stuires  each. 
At  a  meeting  of  the  subscribers  held,  pursu- 
ant to  notice,  on  October  27,  18D1,  at  which 
oil  the  shares  of  stock  were  represented,  and 
at  which  appellant  was  elected  temporary 
chairman,  the  number  of  directors  was  fixed  at 
11,  and  all  of  the  U  subscribers  to  tbe  stock 
were  elected  directors.  On  the  same  day, 
and  Immedlatdy  fbUowlng  the  meeting  of 
the  stockholders,  a  meeting  of  the  directors 
was  held  at  which  appellant  was  elected 
president  of  the  board  of  directors.  J.  T. 
Snell  was  elected  vice  president  Xhe  sala- 
ries of  tbe  teller  and  bookkeeper  were  fixed, 
and  committees  were  appointed.  At  a  sub- 
sequent meeting  of  the  directors,  held  on 
November  21,  1891,  the  resolution  set  out  in 
the  declaration,  and  heretofore  mentioned, 
was  adopted,  the  full  board  being  present 
That  resolution  is  as  follows:  "Whereas, 
John  McNuita  has  been  dected  president  of 
the  Corn  Belt  Bank,  and,  preliminary  to  his 
acceptance  of  said  office  and  entering  apon 
the  duties  of  the  same,  It  is  necessary  to  fix 
and  agree  upon  compensation  for  his  services 
as  such  president;  therefore,  be  it  resolved, 
that  tt  is  understood  and  agreed  that  the 
compensation  of  John  McNuIta,  as  such  pres- 
ident shall  be  one  hundred  dollars  per  year, 
payable  in  semiannual  Installments,  and,  as 
a  further  consideration  for  his  acceptance 
thereof,  an  additional  sum  equal  to  two  and 
one-half  (2^  per  cent  on  all  stock  to  be 
issued,  payable  at  tbe  time  fixed  for  such 
issues;  timt  Is  to  say,  at  lea«t  one  hundred 
thousand  dollars,  par  value,  of  the  said  stock 
is  to  be  issued  within  one  year  after  the 
opening  of  the  said  bank  for  business,  and 
another  additional  one  hundred  thousand 
(toUars.  making  three  hundred  thousand  dol- 
lars In  all  that  Is  to  be  Issued,  including  tbe 
first  issue  of  one  hundred  thousand  dollars, 
within  two  years  from  that  date.  The  said 
John  McNulta,  by  his  acceptance  hereof, 
agrees  to  subscribe  for  and  take,  at  par 
value,  all  of  such  stock,  in  lots  of  not  more 
than  fifty  thousand  dollars  each,  within  any 
one  period  of  thirty  days  after  tbe  preceding 
tot  has  been  fully  disposed  of,  paying  there- 


for In  cash,  par  value,  with  his  own  funds. 
whenever  the  board  of  directors  shall  find 
responsible  persons  agreeing  to  purchase  the 
same  from  him  at  such  a  price  as  may  be 
fixed  by  the  board,  not  less  than  106,  and  in- 
terest at  7  per  cent  from  the  date  of  the  is- 
sue of  such  stock,  and  to  sell  the  same  to 
the  persons,  and  In  the  amounts  dMignated 
by  the  board,  with  only  the  restrictions  in 
transfer  in  use  at  the  time  of  the  commence- 
ment of  business.  For  the  purchase  and  sale 
of  which  stock  said  John  McNulta  Is  also 
to  have  Interest  at  the  rate  of  seven  (7)  per 
cent  per  annum,  and  exchange  on  New 
York,  on  all  sums  so  Invested  by  him.  The 
overplus  arising  from  the  sale  of  said  stock 
by  him  to  inure  to  the  benefit  of  the  bank, 
and  be  disposed  of  as  the  board  of  directors 
may  see  fit" 

Subsequently,  on  December  2, 1891,  a  meet- 
ing of  the  directors  was  held,  and  tbe  min- 
utes of  that  meeting,  before  proceeding  to 
state  the  other  business  that  was  transacted, 
recite  that  the  full  board  was  present  and 
that  tbe  bank  was  "formally  opened  at  10:30 
a.  m.,  after  Inspection  by  auditor's  depuly." 
The  action  that  was  taken  at  the  meeting  of 
December  2,  1891.  is  hereaft^*  referred  to; 
and.  before  further  alluding  to  such  action, 
the  facts  In  regard  to  the  "Inspection  by  the 
auditor's  deputy"  may  be  here  stated:  Ap* 
peliant  and  the  10  other  original  subscribers 
to  the  capital  stock  paid  nothing  upon  their 
subscriptions.  The  10,  who  subscribed  for  10 
shares  each,  gave  theU-  notes  tor  $1,000  each; 
and  one  of  the  witnesses  says:  "McNulta 
owed  the  other  $90,000.  To  my  knowledge, 
he  did  not  pay  any  money  Into  the  bank  tee 
that  $90,000."  Arrangements  were  made 
with  the  First  National  Bank  of  Blooming- 
ton  to  furnish  $10(^000  In  currency,  which 
was  so  furnished.  This  alnonnt  of  currency, 
$100,000,  was  taken  over  from  the  First  Na- 
tional Bank  to  the  Ck>m  Belt  Bank,  and  was 
there  counted  by  the  deputy  of  the  auditor 
as  money  paid  In  upon  the  subscriptions  to 
tbe  capital  stock;  but  after  it  was  so  count- 
ed, and  upon  the  same  day,  it  was  teken 
back  to  the  First  National  Bank,  or,  to  speak 
more  accurately.  $75,000  of  It  was  taken 
back  to  the  First  National  Bank,  and  $25,000 
of  it  was  applied,  for  the  benefit  of  that 
bank,  upon  a  purchase  by  it  of  certain  drafts, 
as  hereafter  stated.  Appellant  obtained  in 
Chicago  certain  certificates  of  deposit  issued 
by  a  bank  of  ttat  city,  payable  to  his  order, 
and  certain  drafts  drawn  by  said  Chicago 
bank  to  his  order  upon  a  bank  in  New  York, 
amounting  altogether  to  $100,000.  These  cer- 
tificates and  drafts  were  brought  from  Chi- 
cago to  Bloomington  by  a  special  messenger, 
and  were  indorsed  by  appellant  who  left 
them  with  the  First  National  Bank  of 
Bloomington,  and  thereby  obtained  $100,000 
In  currency  to  use  for  the  inspection  of  the 
auditor.  The  president  of  the  First  National 
Bank  says  that  he  concluded  to  purchase 
$26,000  of  the  drafts;  m  that  he  only  re- 
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celveA  back  5715,000  of  the  currency,  and  sur- 
rendered  ?75,O00  of  the  drafts  and  certifi- 
cates. The  $25,000  In  currency  and  $75,000 
In  dratts  were  at  once  sent  back  to  Chicago. 
They  did  not  belong  to  the  Corn  Belt  Bank. 
They  were  placed  to  the  credit  of  the  appel- 
lee at  the  bank  In  Chicago,  bnt  drafts  to  the 
amount  of  $101,250  were  at  once  drawn, 
dated  December  2,  1891,  by  the  assistant 
cashier  of  appellee,  upon  the  Chicago  bank, 
payable  to  appellant's  order.  Upon  the  back 
of  these  drafts  appear  indorsements  by  ap- 
pellant and  others.  Mr.  Howell,  the  present 
president  of  the  appellee  bank,  and  one  of  the 
original  subscribers  for  10  shares,  says: 
"When  the  matter  of  organization  was  talk- 
ed up,  McNulta  assured  us  he  had  made  ar- 
rangements with  a  syndicate  In  Chicago  for 
the  money;  It  could  be  sent  down  here,  and 
held  while  the  auditor  counted  it;  could  then 
be  sent  to  Chicago;  and  conld  then  sell  stock 
to  parties  desiring  It.  My  understanding  Is, 
It  was  80  done."  The  appellant,  after  stat- 
ing that  he  transferred  the  drafts  and  cer- 
tificates to  the  First  National  Bank  to  get 
the  currency,  says:  "I  got  this  money  to 
use  It  as  long  as  we  thought  it  would  be  re* 
quired.  That  time  was  made  as  short  as 
possible."  Whether  or  not  the  parties  whose 
names  were  indorsed  upon  the  drafts  drawn 
upon  the  Chicago  bank  belonged  to  the  syn- 
dicate furnishing  the  money,  does  not  defi- 
nitely appear.  But  certain  it  Is  that  the 
money  which  was  need  for  the  inspection  of 
the  auditor  on  December  2, 1891,  was  in  Chi- 
cago on  December  3,  1891,  In  the  hands  of 
other  parties  than  appellee. 

After  the  Inspection  of  the  money  by  the 
auditor,  and  the  formal  opening  of  the  ap- 
pellee bank,  on  December  2,  1891,  the  di- 
rectors, at  their  meeting  on  that  day,  adopted 
by-laws,  fixed  the  salaries  of  the  teller  and 
cashier  at  the  rates  preTlously  adopted  by 
the  board,  and  "on  motion  the  salary  and 
compensation  of  the  president  was  fixed  as 
previously  adopted  by  vote  of  the  board. 
The  vice  president  presiding,  the  vote  was 
taken  by  roll  call,  and  all  members  voting  in 
favor  thereof.  In  each  case  of  the  fixing  of 
salary  and  compensation  the  several  orig- 
inal resolutions  were  readopted,  with  the 
understanding  that  the  time  of  employment 
was  as  provided  In  the  by-laws."  At  a  meet- 
ing of  stockholders  Immediately  following 
the  meeting  of  directors,  all  the  stock  was 
represented.  All  the  members  and  shares 
voted  to  approve  the  by-laws,  and  to  "ap- 
prove and  confirm  all  the  records,  proceed- 
ings and  transactions  of  the  board  to  date." 
Section  2  of  article  6  of  the  by-laws  Is  as  fol- 
lows: "The  stock  of  this  bank  shall  be  sold 
only  to  persons  who  buy  the  same  for  an  In- 
vestment, and  snail  not  be  sold  to  or  held 
by  any  persons  without  the  consent  of  the 
board  of  directors,  or  by  any  person  having 
fifty  shares  or  more  thereof,  or  to  any  per- 
son  owning  any  stock  In  any  other  bank 
in  Bloomlngton,  Illinois.    That  no  sale  or 


transfer  of  said  stock  shall  be  made  to  any 
person  or  firm  or  co-partnership,  the  mem- 
bers of  which,  severally  or  coll^:tlveIy,  bold 
or  own  fifty  shares  of  the  stock  of  this  bank, 
or  to  any  person  or  persons  owning  or  hold- 
ing any  stock  in  any  other  bank  in  Bloom- 
lngton, Illinois."  If  the  stock  shall  be  held 
by  such  prohibited  persona  "without  the  con- 
sent of  the  board  of  directors  of  this  bank, 
such  Btockholaers  shall  not  be  entitled  to 
vote  any  such  capital  stock  at  any  election, 
and  any  dividend,  earnings,  or  profits  that 
may  accrue  thereon  shall  Inure  to  the  benefit 
of  this  bank."  Section  4  of  article  6  of  the 
by-laws  is  as  follows:  "That  all  of  the  stock 
of  this  bank  sold  or  transferred  shall  be 
with  the  express  condition  and  understand- 
ing that  it  will  be  voted  in  favor  of  all  iM?op- 
osltlons  submitted  by  the  board  of  directors 
to  increase  the  capital  stock  of  this  bank, 
from  time  to  time,  not  exceeding  $50,000  at 
any  one  time,  or  within  a  period  of  sixty 
days,  until  Its  capital  stock  reaches  $300,000, 
and  that  the  new  stock  be  disposed  of  en- 
tirely to  persons,  and  In  such  amounts,  as  the 
board  of  directors  may  direct  That  the  pro- 
visions of  this  article  and  the  by-laws  of  this 
corporation  shall  become  a  part  of  every  con- 
tract for  the  transfer  of  any  stock  of  this 
bank,  and  shall  operate  as  a  reservation  of 
a  limited  ownership  of  the  stock  transferred, 
to  the  extent  of  the  provisions  hereof,  made 
binding  on  the  transferee  by  the  acceptance 
thereof." 

After  the  organization  of  the  bank  In  the 
manner  stated,  the  stock  Issued  to  the  orig- 
inal subscribers  was  sold;  sales  being  made 
to  the  original  promoters  at  102^,  and  to 
outsiders  at  105.  Four  hundred  and  forty 
shares  were  sold  at  102%,  and  500  at  105, 
making  altogether  the  sum  of  $108,900.  Of 
this  profit  of  $3,900,  the  sum  of  $1,400  went 
to  appellee,  and  $2,500  to  the  "organization 
fund,"  as  It  was  called.  How  much  of  the 
$2,500  was  received  by  appellant  is  not  dear, 
as  the  evidence  upon  the  subject  is  conflict- 
ing. It  is  certain  that  $1,250  of  it  was  sent 
to  some  bank  or  syndicate  in  Chicago.  One 
of  the  witnesses  says  that  the  remaining 
$1,250  went  to  the  original  promoters.  An- 
other says  that  the  bank  in  Chicago  received 
the  whole  of  the  2^^  per  cent,  or  $2,500. 
The  books  show  that  appellant  was  credited 
with  $102,500,  of  which  $100,000  was  for  his 
subscription,  and  $2,500  for  organization; 
but  he  says  that  tUIs  was  a  mistake,  as  to 
the  $2,500.  Howell  testifies  as  follows: 
"When  the  matter  of  paying  the  Chicago 
syndicate  was  talked  over,  McXulta  said: 
'We  will  get  that  back,  to  a  great  extent 
When  small  banks  are  organized  around  the 
country,  we  will  let  them  have  the  money 
for  the  auditor  to  count  and  charge  them  a 
per  cent.' "  Afterwards,  In  May,  1892,  an 
additional  amount  of  stock,  being  $50,000, 
was  issued  to  appellant,  though  with  mncb 
reluctance,  and  against  strong  opposition. 
HxB  Increase  of  $50,000  bad  been  previously 
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authorized  by  a  resolution  adopted  at  a 
meeting  of  the  stockholdera.  The  $50,000 
was  counted  by  the  auditor  on  May  17,  1802, 
as  being  the  amount  paid  by  appellant  upon 
his  subscription  for  that  amount  of  stock. 
He,  however,  as  matter  of  fact,  paid  no  mon- 
ey. He  obtained  the  $50,000  to  !»  counted 
by  the  auditor  by  taking  ?25,000  from  the 
funds  of  the  appellee  bank,  and  giving  his 
note  for  that  amount  to  the  bank.  The  oth- 
er $25,000  he  obtained  from  Chicago.  The 
books  of  the  bank  show  that  $25,000  In  cur- 
rency was  received  from  Chicago  on  May  17, 
1892,  and  sent  back  on  May  19.  1S92.  Of 
this  second  Issue,  $50,000  of  stock,  all  except 
116  shares,  or  $11,800  of  It,  was  sold,  but 
these  116  shares  were  not  sold.  Upon  this 
transaction  appellant  was  paid  per  cent., 
or  $1,250.  This  $1,250,  and  the  $2,500  which 
went  to  the  organization  fund  upon  the  Issue 
of  the  original  $100,000  of  stock,  making 
$3,750  In  all,  constitute  the  amount  claimed 
1^  appellee  under  its  plea  of  set-ofC.  The 
following  Is  the  testimony  of  Howell,  the 
present  president  of  the  appellee  bank,  as  to 
the  withdrawal  of  $25,000  from  the  funds 
of  the  bank  In  May,  1892,  to  be  shown  to  the 
auditor,  and  as  to  the  execution  by  appel- 
lant of  his  note  to  the  appellee  for  the 
amount  so  withdrawn  for  such  purpose; 
"Afterwards  the  question  of  issuing  the  $50,- 
000  additional  stock  came  up.  McNuUa  in- 
sisted upon  Issuing  It.  Part  of  the  directors 
thought  It  was  not  good  policy.  I  Insisted 
that  the  way  we  had  carried  the  stock  was 
under  a  false  representation,  and  that  It 
would  come  back  on  ns  and  Injure  the  bank, 
and  that  It  would  l>e  better  for  the  bank  to 
pay  him  the  two  and  a  half  per  cent.,  and 
quit  issuing  stock.  He  said:  'I  don't  want 
money  that  I  have  not  earned.  I  want  to 
carry  out  the  original  policy  of  the  bank, 
and  get  the  two  and  a  half  per  cent,  that  I 
am  entitled  to.*  He  did  not  make  any  claim, 
while  president,  for  the  stock  not  Issued. 
Twenty-flve  thousand  dollars  came  out  of 
the  vaults  of  the  bank  to  pay  for  the  $50,000 
of  stock  that  was  issued.  I  do  not  know 
where  rest  came  from.  The  whole  $50,000 
was  counted  In  currency.  A  few  evenings 
after  we  had  counted  this  money,  the  invest- 
ment committee,  consisting  of  the  president. 
Vice  President  Snell,  Humphreys,  Bums, 
and  self,  found  notes  of  McXulta  amounting 
to  $25,000.  The  day  we  counted  the  money, 
Burns  said,  'Is  this  money,  or  any  part  of  It, 
funds  of  the  Corn  Belt  BankV  Eddy  said, 
■No,  sir;  It  Is  Gen,  McNuIta's.'  And  he  said, 
'Every  dollar  of  it  Is  mine.'  The  evening  we 
discovered  these  notes,  we  sent  for  McXuIta, 
and  asked  him  what  he  meant,  without  con- 
sulting with  the  Investment  committee,  put- 
ting up  his  note,  when  he  was  already  close 
up  to  the  limit  We  understood  that  no  one 
person  could  borrow  more  money  than  ten 
per  cent,  of  the  capital  stock.  Ten  thousand 
dollars  had  been  given  the  cashier  as  the 
limit  of  AtcNnlta's  credit   I  did  not  know, 


when  we  counted  the  money,  that  McXuita 
had  borrowed  this  money  from  the  bank. 
We  asked  him  what  he  meant  by  endanger- 
ing the  charter  of  the  bank  by  such  a  loose 
way  of  doing  business.  He  said  his  object 
was  in  saving  his  commissions  going  to  the 
syndicate  which  he  represented,  which  got 
one-half  of  the  two  and  one-half  per  cent, 
he  was  to  have.  Mr.  Snell  said,  'If  yon  hare 
promised  them  two  and  a  half  per  cent  on 
the  stock  Issued,  how  are  you  going  to  evade 
paying  them  what  is  due  them?"  He  said. 
1  can  fix  It  up  with  them  all  right,  and  I 
thought  I  might  as  well  save  It  to  the  bank.' 
The  question  came  up.  If  the  auditor's  depu- 
ty should  come  and  find  the  note  for  an 
amount  greater  than  the  law  permits.  He 
said,  fix  it  up  the  best  way  we  could.  Some 
one  of  the  committee  suggested  that  each  of 
us  give  our  notes  for  enough  to  reduce  him 
Inside  the  limit  I  said,  'I  don't  owe  the 
Com  Belt  $5,000  or  $6,000,  and  I  don't  pro- 
pose to  give  my  note  for  that  much.'  Mc- 
Nulta  suggested  that  each  give  his  note  for 
enough  to  bring  him  within  the  limit,  and 
Mr.  Eddy  to  write  a  contract  that  the  note 
was  given,  without  consideration,  to  save 
commission  to  the  bank.  We  gave  our  notes, 
stock  was  sold,  and  these  notes  were  taken 
up." 

Appellant  continued  to  be  president  of 
appellee  until  December  2, 1W2,  when  he  re- 
tired because  of  the  refusal  of  the  directors 
and  stockholders  to  Issue  any  more  stock. 
The  remaining  $150,000  of  the  $300,000  nam- 
ed In  the  resolution  was  never  Issued.  The 
present  suit  Is  brought  to  recover  21^  per 
cent  upon  the  $150,000  which  has  never  been 
Issued.  Appellant  states  that  be  was  re- 
leased from  his  obligation  after  he  had  left 
the  bank.  Eddy,  the  cashier  of  appellee  la 
December,  1891,  swears  that  when  appellant 
furnished  the  $100,000  at  that  time,  in  the 
manner  already  stated,  "he  was  relieved  of 
his  obligation  immediately." 

Welty  &  Sterling  and  Roweil,  Neville  A 
Llndley,  for  appellant  J.  E.  Pollock,  A.  J. 
Barr,  and  Flfer  ft  Philllpps,  for  appellee. 

MAGRUDER,  C.  J.  (after  stating  the 
facts).  It  Is  assigned  as  error  that  the  trial 
court  refused  to  hold  as  law  certain  proposi- 
tions submitted  by  the  plaintiff  below,  the 
appellant  hero.  By  the  propositions  so  sul>- 
mltted  the  court  was  asked  to  hold,  as  mat- 
ter of  law,  "that  the  resolution  declared  on 
Is  a  resolution  to  pay  McXulta  an  amount 
equal  to  2^  per  cent,  on  all  stock  to  be  Is- 
sued, In  addition  to  the  $100,000  past  Issued, 
and  that  the  whole  per  cent  was  to  be  due 
upon  the  sura  of  $200,000  at  the  end  of  two 
years,  whether  the  stock  was  issued  or  not; 
that  It  was  competent  for  the  directors  of 
the  Corn  Belt  Bank  to  pass  the  resolution 
sued  on,  at  the  date  of  Its  passage,  and  to 
bind  the  corporation  by  such  passage;  that 
at  the  meeting  of  December  2d,  the  record 
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of  which  iB  in  eTldence,  it  was  competent 
for  the  bank  directors  to  approve  and  adopt 
the  resolution  declared  on,  and,  with  the  as- 
sent of  the  stoclcholders.  to  bind  the  cor- 
^ration  by  the  terms  of  the  resolution;  that 
the  approval  of  the  resolution  sued  on  by  the 
directors  at  their  meeting  of  December  2d, 
and  the  approval  of  the  same  by  the  stock- 
holders at  the  same  date,  was  not  ultra 
vires," 

The  subject  presented  for  consideration  by 
the  assignments  of  error  relates  to  the  con- 
struction and  validity  or  invalidity  of  the  reso- 
lution referred  to,  which  Is  set  out  in  full  In  the 
statement  of  facts  preceding  this  opinion.  The 
resolution  provides  for  the  payment  of  both 
a  salary  and  a  bonus.  The  salary  of  appel- 
lant as  president  of  the  board  of  directors,  or 
his  compensation  for  services  as  such  presi- 
dent, was  flxed  at  $100  per  year,  payable  in 
semiannual  Installments.  Salary  is  a  "reward 
or  recompense  for  services  performed,  and  li 
usually  applied  to  the  reward  paid  to  a  pub- 
lic officer  for  the  performance  of  bis  official 
duties."  21  Am.  &  Eng.  Kuc.  Law,  p.  443, 
note  3,  and  cases  cited.  The  banking  act  of 
this  state  provides  that  the  directors  elected 
by  the  subscribers  to  the  capital  stock  "may 
proceed  to  organize  by  the  election  of  one  of 
their  number  as  president,  and  may  appoint 
the  necessary  officers  and  employes  and  fix 
their  salaries."  Hev.  St  c.  16a,  S  4  (3  Starr 
&  C.  Ann.  St  p.  107).  If  this  confers  upon 
the  board  of  directors  the  authority  to  fix  the 
salary  of  their  president,  their  power  is  con- 
fined to  Qzing  a  recompense  or  reward  to  be 
paid  to  him  for  performing  such  services  or 
duties  as  are  appropriate  to,  and  required  by, 
his  office  as  president  But  the  resolution  pro- 
vides that  he  should  receive  an  "additional" 
sum  (that  is,  a  sum  besides  and  beyond  his 
salary),  as  a  consideration  for  accepting  the 
office  of  president  and  that  this  additional 
sum  should  be  equal  to  2^  per  cent,  on  all 
stock  to  be  Iraued.  ,To  pay  a  man  for  accept- 
ing an  office  is  not  to  pay  him  for  p»formIng 
the  duties'  of  an  office  after  It  has  been  ac- 
cepted. An  amount  equal  to  2%  per  cent  ap- 
on  all  stock  to  be  issued  wou^  appear  to  be 
a  very  large  consideration  to  be  given  for  the 
mere  act  of  accepting  the  office  of  president  of 
the  bank.  If  the  words,  "acceptance  thereof' 
were  understood  in  their  ordinary  meaning. 
But  the  second  paragraph  of  the  resolution 
shows  that  by  the  acceptance  of  the  office, 
appellant  agreed  to  take  all  of  the  stock  to  be 
issued,  at  a  certain  price,  at  a  certain  time, 
and  upon  certain  terms,  and  to  sell  the  same 
in  a  certain  way.  What  was  to  he  done  under 
the  agreement  Involved  in  the  acceptance  of 
the  office  was  not  necessarily  or  appropriate- 
ly embraced  in  the  services  or  duties  required 
of  the  president  of  a  bank.  Hence  the  "addi- 
tional sum"  specified  in  the  resolution  Is  a 
bonus,  and  not  a  salary.  It  is  very  evident 
that  the  resolution  contemplated  the  payment 
of  the  bonus  of  2^  per  cent,  upon  the  whole 
$300^000  of  stoc^  although  It  Is  so  drawn  that 


It  can  be  construed  either  as  providing  for 
2^  per  cent  upon  $300,000,  or  as  providing  for 
^  per  cent  upon  the  $200,000  to  be  Issued 
after  the  payment  of  the  original  capital  stock. 
Certain  it  is  that  the  appellant  and  those  as- 
sociated with  him  interpreted  the  resolution 
as  applying  to  the  original  $100,000  of  capital 
stock,  because  the  bonus  of  2^  per  cent,  was 
paid  upon  the  original  capttfd  stock,  as  ap- 
pears from  the  statement  of  the  facts  herein. 
The  resolution  uses  the  words  "making  $300,- 
000,  in  all,  that  Is  to  be  issued";  thus  treating 
the  original  $100,000  of  stock  as  part  of  the 
stock  to  be  Issued,  tuwn  which  the  2^  per 
cent  was  to  be  calculated.  The  resolution  was 
originally  passed  on  November  21,  1891,  and 
at  that  time  the  original  $100,000  had  only 
been  subscribed  for,  and  not  paid  in;  so  that 
the  words,  "paying  therefw  In  cash,  par 
value,  with  his  own  funds,  whenever  the  board 
of  directors  shall  find  retq>onsible  persons 
agreeing  to  purchase  the  sam^"  etc,  would 
upon  that  day  apply  as  well  to  the  first  $100,- 
000  as  to  the  second  $200,000.  The  resolution 
was  readopted  on  December  2,'18&1,  after  the 
$100,000  in  currency  had  been  counted  by  the 
auditor's  representative.  Considered  as  of  the 
latter  date,  the  resolution  would  only  apply 
to  the  $200,000  to  be  Issued,  because  It  does 
not  stand  to  reason  that  there  would  be  an 
agreement  to  subscribe  for,  and  take  at  par 
value,  and  pay  for  in  cash,  stock  which  had 
already  been  subscribed  for  and  tak^  and 
paid  for. 

Appellant  contends  that  be  was  to  have  the 
bonus  of  PA  pec  cent,  upou  all  the  stock, 
whetiio:  it  was  actually  Issued  or  not;  that 
he  was  not  to  have  a  percentage  upon  the 
stock,  but  a  sum  equal  to  2^  per  cent  upon 
the  stock  which  it  was  the  purpose  of  the 
bank  to  issue  In  the  future,  In  addition  to  tKe 
original  capital  stock;  and  that,  as  the  desig- 
nation of  a  percentage  of  2%  per  cent  was 
merely  a  mode  of  expressing  what  sum  total 
he  was  to  have.  It  was  Immaterial  whether 
the  stock  was  issued  or  not  Whether  the 
resolution  is  capable  of  this  construction  or 
not  it  is  not  such  a  resolution  as  entitles  tbe 
ap);>ellant  to  a  recovery  in  this  case,  under  the 
views  hereinafter  expressed.  It  Is  quite  dear, 
from  the  terms  of  the  resolutlcm,  that  the  addi- 
tional sum,  equal  to  a  percentage  on  all  the 
stock  to  be  Issued,  was  only  "payable  at  the 
time  fixed  for  such  Issues";  and,  as  the  times 
fixed  for  tbe  issuance  <jiC  Increases  in  the  stock 
could  only  be  determined  by  the  action  of  the 
bona  fide  stockholders  when  circumstances 
would  justify  such  increases,  that  part  of  the 
resolution  which  attempts  to  fix  In  advance 
the  amount  of  the  increase  of  the  stock,  and 
the  time  when  such  increase  should  take 
place,  was  Invalid.  Section  2  of  the  banking 
act  provides  that  the  application  to  tbe  audi- 
tor for  permisston  to  organize  shall  state  the 
amount  of  capital.  The  application  here  stat- 
ed the  capital  stock  to  be  $100,000,  and,  while 
it  also  stated  that  there  was  a  purpose  to  tliere- 
after  Increase  the  capital  stucc  to  $300,000, 
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sodi  statement  of  a  mete  purpose  or  intention 
had  no  effect  In  the  matter  of  increasing  the 
capital  Btock.  The  banking  act  provides  a  mode 
in  wliich  the  capital  stock  may  be  increased'. 
By  section  12  of  that  act  it  Is  provided  that, 
whenever  the  board  of  directors  may  desire 
to  increase  the  capital  stock,  they  may  call  a 
special  meeting  of  the  stockholders,  for  the 
purpose  of  submitting  to  a  vote  of  such  stock- 
holders the  question  of  such  increase  of  capi- 
tal stock;  that  such  meeting  shall  be  called  by 
glrlng  to  each  stockholder,  either  in  person  or 
through  the  mall,  30  days*  notice,  signed  by 
a  majority  of  the  directors,  stating  the  time, 
place,  and  object  of  the  meeting,  and  aJso  by 
publishing  a  general  notice  of  such  meeting 
for  three  successive  weeks  in  a  newspaper; 
that  at  such  meeting  each  stockholder  shall 
have  one  vote  for  each  share  of  stock  held  by 
him,  and  votes  representing  two-thirds  of  all 
the  stock  shall  be  necessary  for  the  adoption 
of  the  proposed  increase;  that  at  such  special 
meeting,  or  any  regular  meeting,  the  proposi- 
tion for  an  Increase  may  be  submitted  to  a 
vote,  and.  If  It  Is  carried  by  such  two-thirds 
vote,  a  certificate  thereof,  verified  by*  the 
president's  affidavit,  and  under  the  corporate 
seal,  shall  be  filed  in  the  auditor's  o:ffice^  and 
in  tJie  office  of  the  recorder  of  deeds  of  the 
county  where  the  principal  office  of  the  bank 
is  located;  that  upon  the  filing  of  such  cer- 
tificate the  qhange  proposed  and  voted  for  as 
to  such  increase  of  stock  shall  be  declared  ac- 
complished in  accordance  with  such  vote;  and 
that  the  bank  shall,  upon  filing  such  certif- 
icate, cause  a  notice  of  such  "change  of  organ- 
ization" to  be  published  for  three  successive 
weeks  in  a  newspaper  In  the  county  where 
its  principal  office  Is  located.  3  Starr  &  C.  Ann. 
St  pp.  110,  111.  As  the  appellee  was  organ- 
ized under  the  statute  of  this  state  already  re- 
ferred to,  it  couTd  only  accomplish  an  increase 
of  Its  capital  stock  In  the  mode  prescribed  by 
that  statute.  It  is  well  established  that  a  cor- 
porate body,  having  only  a  statutory  existence, 
can  only  exercise  Its  franchises  and  powers 
In  the  manner  p^i^scribed  by  the  law  under 
which  It  is  organized.  Frldley  v.  Bowen,  87 
HI.  151.  Ad  increase  or  reduction  of  the  capi- 
tal stock  of  a  corporation  is  a  fundamental 
change  in  Its  affairs,  and  must  be  authorized 
by  the  shareholders  at  a  corporate  meeting. 
1  Cook,  Stock,  Stockh.  &  C!orp.  Law,  §  285. 
It  is,  in  the  language  of  the  statute,  a  "change 
of  oi^anlzation."  Even  where  the  charter  of 
a  corporation  fails  to  state  by  whom  the  power 
to  Increase  its  capital  stock  Is  to  be  exercised, 
its  board  of  directors  have  not,  merely  by  vir- 
tue of  their  position  as  directors,  the  author- 
ity to  Increase  the  capital  stock  without  the 
assent  of  the  shareholders.  Eldman  v.  Bow- 
man, 58  ni.  444.  The  policy  of  a  corporation 
Is  always  under  the  control  of  a  majority  of  Its 
stockholders,  and  the  lawful  exercise  of  its 
franchise  and  business  must  be  regulated  and 
governed  by  a  majority  of  Its  stockholders. 
Wheeler  v.  Steel  C3o.,  143  111.  197,  32  N.  E.  420. 
By  the  terms  of  the  law  under  which  appel- 


lee was  organized,  an  increase  of  its  capital 
stock  could  only  be  effected  by  a  vote  repre- 
senting two-thirds  of  all  the  stock.  The  ques- 
tion of  the  Increase  Is  required  to  be  submitted 
to  the  vote  of  the  stockholders.  The  submis- 
sion of  the  question  of  the  increase  of  the 
stock  to  their  votes  involves  and  implies  the 
exercise  on  Chelr  part  of  their  own  free  and 
independent  judgment  as  to  the  policy  and 
adrlsablUty  of  making  such  increase.  It  in- 
volves the  right  to  determine,  In  their  discre- 
tion, not  only  whether  the  stock  should  be  in- 
creased, but  when  such  increase  is  to  be  made. 
In  accomplishing  It,  the  mode  prescribed  by 
the  law  must  be  followed.  It  is  manif^t  from 
what  has  been  said  that  a  resolution  passed 
by  a  board  of  directors,  who  are  the  mere 
agents  and  trustees  of  the  stockholders,  char- 
ged' with  the  duty  of  faithfully  managing 
their  affairs,  cannot  fix  hi  advance  the  time  for 
Increasing  the  capItaT  stock  of  the  corporation, 
without  reference  to  the  action  of  the  stock- 
holders, or  the  methods  prescribed  by  the 
statute.  This  Is  what  the  resolution  here  un- 
der consideration  attempts  to  do,  by  stating 
that  "at  least  $100,000,  par  value,  of  the  stock 
is  to  be  Issued  within  one  year  aftca:  the  open- 
ing of  said  bank  for  business,  and  another 
additional  |100,000  •  *  *  within  two  years 
from  that  date."  In  this  respect  the  resolution 
was  wholly  Invalid.  Its  attempt  to  keep  the 
matter  of  increasing  the  stock  under  the  con- 
trol of  the  original  board  of  directors  is  further 
manifest  from  the  provision,  which  It  makes 
for  the  sale  of  the  stock  to  the  persons  and  In 
the  amounts  designated  by  the  board,  "with 
only  the  restrictions  In  transfer  in  use  at  the 
time  of  the  commencement  of  business."  The 
restrictions  thus  referred  to  are  contained  in 
section  4  of  article  6  of  the  by-laws.  That  sec- 
tion provides:  "That  all  of  the  stock  of  this 
bank  sold  or  transferred  shall  be  with  the  ex- 
press condition  and  understanding  that  it  will 
be  voted  In  favor  of  all  propositions  submit- 
ted by  the  board  of  directors  to  increase  the 
capital  stock  of  tills  bank  from  time  to  time, 
not  exceeding  $50,000,  at  any  one  time,  or 
within  a  period  of  sixty  days,  until  Its  capital 
stock  reaches  $300,000.  *  •  *  That  the  pro- 
visions  of  this  article  and  the  by-laws  of  this 
corporation  shall  become  a  part  of  every  con- 
tract for  the  transfer  of  any  stock  of  this 
bank,  and  shall  operate  as  a  reservation  of  a 
limited  ownership  of  the  stock  transferred,  to 
the  extent  of  the  provisions  hereof  made  bind- 
ing on  the  transferee  by  the  acceptance  there- 
of." This  by-law  is  Illegal  and  void,  not  only 
because  It  seeks  to  keep  the  future  action  of 
the  stockholders  In  reference  to  the  Increase 
of  the  stock  in  subjection  to  the  will  of  the 
original  directors  who  passed  the  by-law,  but 
also  because  it  attempts  to  limit  the  right  to 
sell  or  transfer  stock,  by  Imposing  unreasona- 
ble conditions.  Shares  of  stock  In  a  corpora- 
tion are  as  transferable  as  any  other  kind  of 
personal  property,  and  all  unreasonable  at- 
tempts to  restrain  the  right  to  transfer  such 
shares  are  void,  as  being  against  public  policy. 


Digitized  by  Google 


960  45  NORTHEASTERN  REPORTER.  CHI. 


1  Cook,  Stock,  Stockh.  &  Corp.  Law,  I  331. 
The  right  of  a  stockholder  to  sell  and  transfer 
his  stock  cannot  be  restrained  by  a  by-law 
which  makes  such  sale  and  transfer  subject 
to  the  consent  of  the  directors,  or  refuses  to 
permit  the  same  unless  the  directors  are  satis- 
fied. Id.  i  332. 

As  the  bonus  to  be  paid  to  appellant  was 
In  consideration  of  his  contemplated  action, 
carrying  out  unlawful  provisions  for  the  fu- 
ture increase  of  the  stock,  and  unlawful  pro- 
visions for  controlling  the  transfer  of  the 
stock,  he  is  not  entitled  to  the  recovery  of 
such  bonus.  This  conclusion  Is  further  war- 
ranted by  the  fact  that  the  resolution,  which 
was  passed  for  the  benefit  of  the  appellant, 
was  the  product  of  his  own  infiueuce.  It 
must  be  remembered  that  appellant  owned 
nhie-tenths  of  the  stock;  he  having  $00^000, 
and  the  other  stockholders  only  $10,000. 
When  the  $100,000  wan  brought  over  to  the 
appellee  bank  from  the  First  National  Bank 
of  Bloomington,  and  counted  by  the  auditor 
as  paid  in  upon  the  subscriptions  to  the  cap- 
ital stock,  appellant  was  not  only  held  out 
to  the  auditor  as  a  stockholder  who  had  paid 
his  subscriptioa  of  $90,000,  but  the  other 
stockholders  were  represented  as  having  paid 
their  subscriptions  of  $10,000.  This  sum  of 
$10,000,  submitted  temporarily  to  the  inspec- 
tion of  the  auditor,  was  not  f  urilished  by  the 
s'tockholders,  but  by  appellant  for  them.  Ap- 
pellant was  president  of  the  board  of  di- 
rectors. The  11  directors  were  the  11  stock- 
holders, so  that  whether  there  was  a  meet- 
ing of  directors,  or  a  meeting  of  stockholders, 
appellant,  as  owner  of  nine-tenths  of  the 
stock,  had  the  controlling  Interest,  and  was 
the  predominant  influence.  On  December  2, 
1891,  when  the  board  of  directors  met  and 
i-eadopted  the  resolution  of  November  21, 
1891,  fixing  appellant's  salary,  and  giving 
him  the  bonus  already  mentioned,  the  min- 
utes recite  that  all  the  members  voted  In 
favor  of  the  resolution;  and,  of  course,  all 
the  members  Included  the  appellant.  On  the 
same  day,  when  the  11  stockholders  met,  all 
the  stock  was  represented,  and  all  the  mem- 
bers and  shares  voted  to  confirm  the  pre- 
vious proceedings,  Including  the  passage  of 
the  resolution;  and  of  course.  If  the  min- 
utes are  correct,  appellant  must  have  voted 
to  approve  the  adopting  of  the  resolution  and 
by-laws,  which  conferred  upon  him  such 
large  compensation.  The  law  is  that,  where  a 
salary  or  compensation  Is  voted  to  a  director, 
the  vote  is  illegal,  if  It  is  carried  only  by  in- 
cluding the  vote  of  the  director  who  receives 
the  pay  or  salary.  2  Cook,  Stock,  Stockh.  & 
Corp.  Law,  §  657.  Where  the  chief  stockhold- 
er, who  is  president.  Induces  the  directors  to 
vote  a  large  salary  to  him,  the  corporation 
may  defeat  the  officer's  action  at  law  to  re- 
cover it  Id.;  also,  Miner  v.  Ice  Co.,  93  Mich. 
97,  53  N.  W.  218.  Directors  cannot  vote  a  sal- 
ary, much  less  a  large  bonus  or  compensation 
Id  addition  to  a  salary,  to  one  of  their  num- 
ber, as  president,  when  he  takes  part  in  the 


proceeding,  or  bis  vote  Is  essential  to  the 
adoption  of  the  resolution.  Wlckersham  v. 
Crittenden,  93  Cal.  17,  28  Pac.  788,  and  cases 
cited;  Gridley  v.  Railway  Co.,  71  HL  200. 

It  is  claimed  that  the  resolution  was  rati- 
fied by  a  meeting  of  the  stockholders.  The 
meeting  of  the  stockholders  held  on  Decem- 
ber 2,  1891,  was  composed  of  the  same  meo 
(11  In  number)  who  constituted  the  board  of 
directors,  by  whom  the  resolution  was  orig- 
inally passed.  The  same  men  merely  sat  as 
stockholders  to  approve  what  they  had  just 
done  as  directors.  They  were  not  really 
bona  flde  stockholders.  They  paid  nothing 
for  their  stock,  as  appellant  merely  obtained 
$100,000  in  currency,  and  put  It  in  the  bank 
for  a  few  hours,  until  the  auditor  counted  it, 
and  li  was  thus  made  to  appear  that  th^ 
were  stockholders  whose  stock  had  been 
fully  paid  for.  Section  5  of  the  banking  act 
provides  that  "when  the  directors  havp  or- 
ganized •  •  •  and  the  capital  stock  of 
such  association  shall  have  been  all  fully 
paid  In  and  record  of  the  same  laid  before 
the  auditor,  he  shall  *  •  •  make  a  thoiv 
ough  examination  into  the  affairs  of  such  as- 
sociation, and  if  satisfied  the  authorized  cap- 
ital has  been  paid  in,  and  that  the  associa- 
tion has  the  full  amount  dedicated  to  the 
business,  •  •  •  he  shall  give  them  a  writ- 
ten or  printed  certificate  under  seal  authoria- 
iag  them  to  commence  business,"  etc.  3 
Starr  &  C.  Ann.  St  p.  108.  The-stockholders 
who,  under  the  statute,  would  have  the  pow- 
er to  ratify  the  previous  acta  of  the  directors 
done  before  the  stock  was  paid  for,  were 
such  bona  flde  stockholders  as  owned  stock 
"all  fully  paid  In,"  and  "dedicated  to  the 
business"  of  the  association.  Here,  how- 
ever, there  was  no  actual  payment,  as  the 
money  was  withdrawn  as  soon  as  counted 
by  the  auditor.  The  association  did  not  have 
the  full  amount  of  Its  capital  stock  dedicated 
to  the  business.  Stockholders  claiming  to 
be  such  by  the  means  thus  designated  were 
not  bona  fide  stockholders.  Terwilliger  v. 
Telegraph  Co.,  59  IlL  249;  Bates  v.  Tele- 
graph Co.,  134  IlL  53G,  25  M.  E.  521.  Conse- 
quently their  ratification  amounted  to  noth- 
iug.  In  addition  to  this,  the  unlawful  char- 
acter of  the  contract  with  appellant,  as  em- 
bodied In  the  resolution,  appears  upon  the 
face  of  the  resolution  Itself.  By  it,  appellant 
agrees  to  subscribe  for,  and  take  at  par 
value,  all  the  stock,  and  pay  for  it  In  cash, 
par  value,  with  his  own  funds,  not  abso- 
lutely and  uncondltloually,  but  only  when 
"the  board  of  directors  shall  find  responsible 
persons  agreeing  to  purchase  the  same  from 
him,"  etc.  His  own  funds  are  to  be  at  once 
replaced  by  money,  to  be  furnished  by  pur- 
chasers of  stock  to  be  found  by  the  directors. 
The  resolution  contemplates  only  the  tempo- 
rary use  of  moneys  to  be  supplied  by  appel- 
lant for  the  purpose  of  taking  the  stoclf  at 
Its  par  value.  Courts  will  construe  a  eon- 
tract  in  the  light  of  the  circumstances  sur- 
rounding the  parties,  and  of  the  objects 
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which  they  evidently  had  In  view.  Torrence 
V.  Shedd,  156  IlL  104,  41  N.  B.  95,  and  42  N. 
K.  171.  So  construing  the  present  reeolutlcm. 
It  contemplates  the  doing  of  that  which  was 
actually  done;  that  is  to  say,  the  temporary 
siiiH>ly  of  funds  for  the  purpose  of  having 
them  counted  by  the  auditor,  and  thus  ille- 
gally accomplishing  an  organization  of  the 
bank,  with  authority  to  proceed  to  business, 
and  to  dIsiKMse  of  stock  apparently  paid  up  In  . 
fuIL  The  bonus  or  compensation  which  ap- 
pellant was  to  receive  was  to  be  paid  to  him 
for  doing  that  which  was  In  direct  contra- 
vention of  the  statute,  because  the  statute 
requires  the  capital  stock  to  be  fully  paid  In, 
and  dedicated  to  the  business  of  the  associa- 
tion. The  agreement  embodied  in  the  resolu- 
tion is  an  agreement  to  do  an  act  forbidden 
by  the  statute,  and  therefore  Is  not  binding. 
Penn  v.  Bomman,  102  111.  523;  Davis  v.  Bail- 
road,  131  Mass.  258;  Miner  v.  Ice  Co.,  supra. 
The  effect  of  the  resolution,  and  of  what  was 
done  under  It,  was  to  release  the  original  sub- 
scribers to  the  capital  stock  from  the  obliga- 
tion to  pay  their  subscriptions.  When  the 
$100,000  was  paid  in,  the  subscriptions  ap- 
peared to  be  thereby  discharged;  but,  when 
It  was  taken  out,  appellant  and  the  other 
stockholders  were  Immediately  released,  and 
yet  nothing  remained  in  the  bank  to  show 
payments  of  the  subscriptions.  Until  sales 
were  made  of  the  stock,  the  bank  had  no 
funds  whatever,  all  pretended  payments  njf- 
on  the  subscriptions  being  withdrawn.  "It 
has  been  settled  by  very  numerous  decisions 
that  the  directors  of  a  company  are  incom- 
petent to  release  an  original  subscriber  to  Its 
capital  stock,  or  to  make  any  arrangement 
with  him  by  which  the  company,  Its  cred- 
itors, or  the  state  shall  lose  any  of  the  bene- 
fit of  his  subscription.  Every  such  arrange- 
ment is  regarded,  In  equity,  not  merely  as 
ultra  vires,  but  as  unjust  to  the  other  stock- 
holders, to  the  public,  and  to  the  creditors  of 
the  company.*'  Burke  v.  Smith,  10  Wall. 
390;  MelTln  v.  Insurance  Co.,  80  III.  446; 
Railroad  Co.  v.  Bowser,  48  Pa.  St  29;  Os- 
good V.  King,  42  Iowa,  47a  / 

It  is  claimed  by  counsel  for  appellant  that, 
even  if  the  contract  embodied  In  the  resolu- 
tion Is  ultra  Tires,  the  appellee  cannot  avail 
Itself  of  the  defense  of  ultra  vires,  where  the 
contract  has  been,  in  good  faith,  .performed 
by  the  other  party  to  It,  and  the  corporation 
has  had  the  benefit  of  the  contract  and  of- 
the  performance.  It  is  true,  as  a  general 
rule,  that  a  corporation  cannot  avail  itself  of 
the  defense  of  ultra  vires  when  a  contract 
.not  Immoral  in  itself,  nor  forbidden  by  any 
statute,  has  been  In  good  faith  fully  perform- 
ed by  the  other  party,  and  the  corporation 
has  had  the  full  benefit  of  Its  jwrformance. 
Eadlsh  V.  Association,  151  III.  531,  38  N.  E. 
286,  But,  while  the  rule  is  that  the  execut- 
ed dealings  of  a  corporation  under  such  a 
contract  will  be  allowed  to  stand,  yet  the 
rule  Is  otherwise  where  the  coatmct  ultra 
Tires  remains  executory.  Thomas  v.  Rall- 
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road  Co.,  101  TJ.  S.  71;  Kadlsh  v.  Association, 
supra.  In  the  latter  case,  courts  will  often- 
times interfere  to  prevent  its  enforcement. 
Id.  Here  the  object  of  the  suit  Is  to  recover 
what  is  claimed  to  be  due  upon  the  unexecut- 
ed part  6t  the  contract  Appellant  is  su- 
ing to  recover  a  bonus  of  2^  per  cent,  upon 
fl60,000  of  stock  which  has  never  been  Is- 
sued, under  a  contract  which  is  clearly  ultra 
vires  so  far  as  It  attempts  to  control  the  In- 
crease  of  the  capital  stock  in-  a  manner  not 
authorized  by  the  statute.  If  this  be  r^ard- 
ed  as  a  contract  merely  ultra  vires  (that  iS; 
a  contract  not  within  the  power  conferred 
upon  the  corporation  by  the  act  of  its  crea- 
tion), the  defense  of  ultra  vires  is  here  al- 
lowable, as  the  present  action  is  brought  to 
enforce  the  executory  part  of  the  contract. 
Thomas  v.  BaUroad  Co.,  supra.  So  far  as 
the  executed  part  of  it  Is  concerned  (that  Is 
to  say,  BO  far  as  appellant  has  been  paid  his 
bonus  upon  the  original  Issue  of  $100,000  of 
the  stock,  and  upon  the  second  issue  of 
$50,000),  appellee  cannot  recover  back  the 
amounts  thus  already  paid,  under  the  plea 
of  set-off,  if  the  eontiact  be  treated  as  mere- 
ly ultra  vires  in  the  sense  already  stated. 
But  the  resolution  here  sued  upon,  r^arded 
as  a  contract  between  appellant  and  the  ap- 
pellee corporation.  Is  a  contract  which  Is  ille- 
gal in  its  character,  and  contemplates  attion 
which  is  forbidden  by  the  statute.  Such  a 
contract  Is  not  merely  ultra  vires,  but  It  is 
void,  as  against  public  policy,  and  will  not 
be  enforced  In  favor  of  either  party  to  it. 
Where  parties  concerned  In  Illegal  agree- 
ments are  In  pari  delicto,  the  law  will  not 
aid  either,  but  will  leave  them  without  rem- 
edy against  each  other.  Bishop  v.  Preserv- 
ers' Co.,  157  lU.  284,  41  N.  E.  765.  We  are 
therefore  of  the  opinion  that  appellant  Is  not 
entitled  to  recover  the  bonus  claimed  by  him 
upon  the  unissued  stock,  and  that,  under  Its 
plea  of  set-off,  appellee  Is  not  entitled  to  re- 
cover back  what  has  already  been  paid  to 
appellant  It  follows  that  there  was  no  er- 
ror in  refusing  to  hold  as  law  the  propo.sl- 
tlons  submitted  by  the  appellant  to  the  trial 
court.  The  judgments  of  the  appellate  and 
circuit  courts  are  affirmed.  Judgment  af- 
firmed. 


(165  111.  28) 

LLBWELLIN  v.  DINGEE  et  ol. 

(Supreme  Court  of  Illinois.  Jan.  10.  18070 

PsTiTtoN  TO  Restore  Tjost  Rccordb— AnMimtiO!* 
or  EviDEscK— BuiiDBN  OF  Pitour. 

1.  Under  a  petition  to  restore  lost  files  in  a 
bill  to  Bet  aside  a  decree,  entries  in  a  hook  kept 
by  petitioner's  solicitors,  purporting  to  give  the 
names  of  the  parties  and  their  solictors,  &.im1  the 
nature  of  the  bill  in  which  the  files  were  de- 
stroyed, arc  incompetent  to  show  the  contents 
of  tte  lost  files  without  preliminnry  proof  that 
the  entries  were  oontemporaiieoua  with  the  em- 
ployment of  the  solicitors  na  a  part  of  the  trans- 
action,  or  that  the  firm  usnnlly  made  snch  en 
tries  in  coDnecUoo  with  the  transaction  re- 
corded. 
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2.  Where  a  petitioner  has  averred  ander  oath 
that  the  exhibits  attached  are  true  copies  of 
lost  files  of  a  bUI  which  he  seeks  to  have  restor- 
ed, and  defendants  answer  that  they  do  not 
know  whether  the  exhibits  are  copies  or  not, 
and  neither  deny  nor  admit  the  averment,  but 
call  for  proof,  the  petttiooer  most  affirmatlTely 
diov  that  the  exhfbitB  are  trne  copies. 

Appeal  from  iq;>pellate  court,  First  dlB- 
trict 

Petition  Henry  UeweUln  against  Gar- 
ollne  M.  Diugee,  admlnletratrlx,  etc.,  of 
Henry  A.  DIngee,  deceased,  and  others,  to 
r»tore  lost  records.  From  an  affirmance  of 
a  decree  fn  favor  of  defendants  (64  IlL  App. 
563),  petitioner  appeals.  AtBrmed. 

Bulkier,  Gray  &  More  and  Alfred  Moore, 
for  appellauL  Knight  &  Brown  and  J.  A. 
&  H.  R.  BaldwlDt  tot  appellees. 

CARTWRIGHT,  J.  ,A  decree  for  parti* 
tlon  of  certaia  lands  In  Cook  county  was 
entered  by  the  circuit  court  of  that  county 
In  1861;  and  appellant  filed  bis  bill  April 
22,  1871,  for  the  purpose  of  setting  aside 
that  decree,  but  tbe  files  and  records  of  the 
latter  suit  were  destroyed  by  fire  October 
9,  1871.  He  filed  bis  petition  in  this  case 
April  21,  1888,  asking  the  court  to  restore 
said  lost  and  destroyed  files  and  records. 
He  alleged  that  his  bill  filed  In  1871  was 
answered,  and  be  filed  his  replication  to 
such  answer;  that  after  the  destruction  of 
the  files  the  suit  was  dismissed  by  the  cir- 
cuit court  April  8,  1873,  by  a  general  or- 
der; that  on  June  14,  1880,  he  filed  a  peti- 
tion similar  to  the  present  one  to  restore 
tbe  destroyed  files,  and  that  such  petition 
was  pending  in  said  court  oatll  July  12, 
1887,  when  it  was  dismissed  for  want  of 
prosecution.  He  annexed  to  his  petition 
what  he  alleged  to  be  substantial  copies  of 
the  files  which  he  asked  to  have  restored, 
and  the  petition  was  verified  by  his  oath. 
The  appellees  answered  the  petition,  ad- 
mitting that  the  suit  begun  In  1871,  In 
which  tbe  files  were  destroyed,  was  dis- 
missed in  1873,  and  averred  that  petitioner 
had  no  right  to  have  the  files  restored,  be- 
cause be  had  no  further  interest  in  tbe 
cause;  that  tbe  former  petition  for  resto- 
ration, begun  June  14,  1880,  was  dismissed 
when  reached  for  trial,  July  12,  1887,  oh 
the  regular  trial  call;  that  afterwards  pe- 
titioner filed  a  motion  to  set  aside  the  or- 
der of  dismissal,  which  was  beard  and  de- 
nied; and  that  the  decree  of  dismissal  so 
entered  was  a  bar  to  tbe  present  suit.  On 
a  hearing  of  the  petition  It  was  dismissed 
for  want  of  equity,  and  tbe  decree  dismiss- 
ing It  has  heea  affirmed  bj  the  appellate 
court. 

The  parties  have  argued  questions  as  to 
tbe  power  of  tbe  court  to  dismiss  the  bill 
filed  in  1871  by  the  general  order  of  April 
8,  1873,  applicable  to  all  causes  pending  be- 
fore the  fire,  and  not  redocketed,  as  to  lach- 
es and  limitations,  and  as  to  the  effect  of 
title  dismissal  of  the  former   petition  fbr 


want  of  prosecution,  as  a  bar  to  a  remorai 
of,  the  application;  but  none  of  those  ques- 
tions will  be  considered,  for  the  reason  that 
petitioner  failed  to  make  any  proof  of  the 
contents  of  the  files  and  records  which  he 
asked  to  have  restored.  Tbe  solicitors.  El- 
dridge  &  Tourtelotte,  who  acted  for  com- 
plainant in  tbe  suit  where  the  files  were 
destroyed,  Spafford  &  McDald,  solicitors  for 
the  defendants  In  that  suit,  and  every  per- 
son employed  by  either  of  said  firms,  and 
the  principal  defendants,  were  all  dead. 
There  seemed  to  be  no  one  living  who  knew 
what  was  contained  in  the  original  files.  It 
was  attempted  to  prove  that  the  copies  at- 
tached to  the  petition  were  true  copies  of 
the  destroyed  files  by  introducing  alleged 
copies  made  by  petiti<mer's  solicitors  la 
1880.  It  appears  that  In  the  former  pro- 
ceeding, begun  In  1880,  to  restore  the  files, 
an  order  was  entered  allowing  petitioner 
to  file  copies  of  the  bill,  answer,  and  rep- 
lication, and  he  filed  what  he  claimed  were 
such  copies.  They  were  prepared  by  his 
solicitors,  and  were  never  admitted  by  the 
defendants,  nor  decided  by  the  court,  to  be 
copies.  Petitioner  attempted  to  prove  some 
admission  of  the  late  H.  O.  McDald,  solic- 
itor for  defendants  at  that  time,  that  the 
alleged  copies  were  true  and  correct  The 
testimony  was  that  Mr.  McDald  agreed  to 
O.  K.  correct  copies;  that  these  alleged  cop- 
ies were  given  to  him;  that  petitioner's  so- 
licitor kept  calling  on  him  for  that  pur- 
pose, but  that  he  never  succeeded  In  get- 
ting Mr.  McDald  to  O.  K.  them.  The  tes- 
timony did  not  show  any  admlssitm  that  tbe 
copies  were  correct,  but  rather  proved  that 
such  an  admission  could  not  be  obtained. 
Of  course,  the  fact  that  petitioner  or  his  so- 
licitor asserted  In  1880  that  certain  papers 
were  copies  of  the  cfflginal  pleadings  had 
no  tendency  to  establish  the  truth  of  tbe 
same  claim  or  assertion  when  renewed  in 
1888. 

Petitioner  also  offered  In  evidence  the  en- 
tries in  a  book  called  a  "docket*'  kept  by 
his  solicitors,  Eldridge  A  Tourtelotte,  giv- 
ing the  names  of  the  parties  and  their  solic- 
itors, and  memoranda  of  the  nature  of  tbe 
bill  In  which  the  files  were  destroyed.  This 
evidence  was  rejected  by  the  court,  and 
that  ruling  is  complained  of.  If  the  evi- 
dence had  been  competent.  It  would  not 
have  justified  a  decree,  since  there  would 
still  have  been  an  entire  absence  of  proof 
touching  any  of  the  pleadings  except  the 
bill.  But  the  entries  were  properly  re- 
jected. There  was  no  preliminary  proof 
that  the  entries  were  contemporaneous  with 
tbe  services  or  employment  of  the  solicitorei 
as  a  part  of  the  transaction,  or  even  that 
tbe  firm  usually  made  such  entries  in  con- 
nection with  the  transaction  recorded.  The 
solicitor  la  whose  handwriting  the  entrit^;! 
were  made  was  living  up  to  within  a  few 
months  of  the  bearing  of  this  ease,  and  they 
might  have  bden  made,  tcr  aught  that  ap 
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pears,  long  after  the  transaction;  and,  If 
Buch  evldeDce  could  be  admitted  In  any 
rase,  It  was  properly  rejected  here. 

The  petltltmer  averred  that  the  exhibits 
were  substantial  copies,  and  the  petition 
was  Termed  Isy  his  oath.  The  defendants 
answered  that  thc^  did  not  know  whether 
the  exhibits  wore  copies  or  not,  and  would 
neither  admit  nor  deny  the  averment,  but 
called  for  proof.  In  that  State  of  the  case, 
It  Is  Insisted  that  the  voifled  petition  was 
sufficient  proof,  but  that  1b  not  the  rule. 
By  the  chancery  practice,  by  which  this  pro- 
ceeding was  goremed,  an  aTermmt  which 
Is  neither  admitted  nor  denied  most  be  prov- 
ed. De  Wolf  v.  Long,  2  GUm.  679;  WUaon 
v.  Kinney,  14  III.  27;  Trenchard  v.  Warner, 
la  m.  142;  Kitchen  v.  Burgwln,  21  IH.  40; 
Docrfey  T.  Stlpp,  26  m,  86;  Netaon  v.  Pine- 
gar,  30  lU.  473.  It  was  Incumbent  upon 
petitioner  to  prove' that  his  exhibits  were 
substantial  coplea  of  the  destn^ed  record, 
and  this  he  failed  to  do. 

The  court  admitted,  agalnBt  the  objection 
of  appellant,  the  testimony  of  a  reaJ-estate 
dealer  that  the  property  was  Included  In 
the  village  of  Wllmette;  that  between  1873, 
when  the  bill  was  dismissed,  and  1888,  a 
great  deal  <tf  the  property  was  sold,  and  that 
at  least  12S  houses  had  been  built  upon  the 
land,  almost  wholly  Iqr  different  owners. 
1^  evidence  was  offered  on  the  question 
of  laches,  to  show  that  dnrlng  the  Icmg  de- 
lay of  p^Honer  the  rights  of  numerous  In- 
nocent third  parties  who  would  be  Injured 
1^  permitting  him  to  maintain  his  petition 
had  Intervened.  As  the  petition  was  not 
proved,  the  questions  whether  laches  was  a 
defense,  and  whether  the  evidence  was  rel- 
evant, are  of  no  consequence.  Thjs  Judg- 
ment  wUl  be  affirmed.  Affirmed. 


(lU  111.  576) 

OAGB  V.  CITY  OS:  CHICAGO. 

(Supreme  Court  of  IlUnoIs.  Jan.  19,  1897.)  . 

City  Chaktkk— Rbpeal  of  OaDiH&NCa— Cosobu- 
NATio^i  Fbocbbdihga— Damahes— Dis- 

MiaSAL  or  PKOCXEDINOf. 

1.  Hie  prorlBion  In  the  special  charter  of  Chi- 
cago that  all  ordiDiDcea  snail  be  referred  to  a 
committee  before  being  voted  on  by  the  coio- 
mon  council,  was  repealed  hj  the  general  in- 
corporation act  of  1872,  whidj  was  subsequent- 
ly adopted  by  the  city. 

2.  Id  proceedings  to  condemn  land  for  street 
purposes,  an  objection  to  an  aesesanient  that  It 
included  costs  of  proceedings  under  previous 
petitions  which  had  been  diRinissed,  cnnuot  be 
sustained  where  the  record  does  not  affirmative- 
ly show  Buch  fact,  but  merely  shows  an  in- 
crease In  each  saccessiTe  assessment. 

3.  Under  S  Starr  &  0.  Ann.  St.  c.  24,  art.  9, 
S  53,  providing  that  the  city  shall  pay  for 
lands  taken  for  street  purpoees  within  two 
years  from  the  entry  of  a  juagment  in  the  con- 
demnation proceedings;  and  that  the  court, 
after  such  time,  and  on  a  showing  that  the 
damages  have  i>ot  been  paid,  may  enter  an  or- 
der requiring  the  .ity  to  pay  within  a  short 
day,  in  default  whereof  it  shall  dismiss  the 
proceeding,— tiie  proceeding  will  not  be  dls- 
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missed  until  the  city  has  been  placed  In  default 

for  noncompliance  with  the  oraer  of  the  coart. 

Appeal  from  circuit  court,  Cook  county; 
Francis  Adams,  Judge. 

Proceeding  by  the  city  of  Chicago  against 
Henry  H.  Gage  to  condemn  land  for  street 
purposes.  From  a  Judgment  affirming  a  spe- 
cial assessment,  defendant  appeals.  Affirmed. 

GaH  E.  Demlng,  tot  appellant  J.  D.  Adair, 
for  appellee. 

CARTER*  J,  This  Is  an  appeal  from  a 
Judgment  ot  the  circuit  court  confirming  a 
special  assessment  levied  to  pay  the  compen- 
sation awarded  In  the  condemnation  of  cer- 
tain premises  taken  for  the  opening  of  Wright 
street  between  Seventy-Tblrd  and  Seventy- 
Fourtii  streets.  In  the  city  <xC  Ghlcaga  The 
ordinance  as  In  force  when  the  first  proceed- 
ings were  had  provided  for  the  opening  of  the 
street  between  Seventy-Second  and  Seven- 
ty-Fourth streets,  but  so  much  of  It  as  provid- 
ed for  the  opening  of  the  street  between  Sev- 
enty-Second and  Seventy-Third  struts  was 
r^>ealed,  and  the  forma:  i»roceedlngs  wece 
set  adde. 

The  questions  raised  cm  this  record  arise  oa 
the  third  supplemental  assessment  petition, 
the  proceedings  under  two  previous  petitions 
having  been  set  aside  Appellants  contend 
that  the  Judgment  confirming  the  asaessnent 
levied  to  pay  such  damages  and  the  costs  of 
levying  and  collecting  the  assessment  Is  er> 
roneous  for  the  following  reasons: 

f^rst,  It  Is  Insisted  that  It  was  error  for  the 
circuit  court,  onits  hearing  of  the  assessment, 
to  allow  the  petlticm^*  to  amend  the  condem- 
nation petition  by  filing  and  making  a  part 
thereof  the  ordinance  passed  March  12,  ISOt, 
repealing  so  much  ot  the  previous  ordinance 
as  provided  fOr  opening  Wright  street  between 
Seventy-Second  and  Seventy-Third  streets,  for 
the  reason  that  such  repealing  ordinance  was 
never  legally  passed.  It  was  shown  In  evi- 
dence by  the  proceedings  of  the  city  council 
that  on  the  Introduction  of  the  ordinance  it 
was  passed  by  a  unanimous  vote,  but  with- 
out having  been  first  referred  to  a  committee. 
A  provision  of  the  former  special  charter  of 
Chicago  provided  that  "all  ordinances,  peti- 
tions, and  communications  to  the  common 
council  shall,  unless  by  unanimous  consent, 
be  referred  to  appropriate  committees,  and 
only  acted  on  by  the  council  at  a  subsequent 
meeting  on  the  report  of  the  committee  hav- 
ing the  same  In  chai^"  The  contention  Is 
that  under  the  general  act  Of  1872  adopted  by- 
the  city,  which  provides  that  "all  laws  or 
parts  of  laws  not  Inconslstoit  with  the  pro- 
visions of  this  act  shall  continue  In  force  and 
applicable  to  any  such  city  or  vlUage,  the 
same  as  If  such  change  of  organization  had 
not  taken  place,"  the  above-recited  provision 
of  the  special  charter  was  not  repealed,  but 
remained  In  full  force;  and  that  the  ordinance 
In  question,  not  having  been  referred  to  a 
committee,  but  having  been  passed  at  the 
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same  meeting  at  which  It  was  presented,  was 
not  legally  passed,  and  1b  therefore  void.  This 
question  was  folly  considered  la  Swift  t. 
People.  1G2  lU.  534,  4A  N.  E.  52S,  where  it 
was  held  that  this  provision  of  the  apedal 
charter  was  superaeded  by  the  adoption  of 
the  general  lncorp<Hation  act  of  1872.  The 
point  made  by  ^peUants  must  therefore  be 
overruled. 

Second.  It  Is  neixt  contended  that  the  peti- 
tion In  the  condemnation  proceedings  did  not 
contain  a  copy  of  the  ordinance  certified  by 
the  clerk,  as  reqnlred  by  section  5  of  article 
9,  relating  to  special  assessmemts  for  local 
improvements,  and  that  it  was  error  to  ad- 
mit in  evidence  upon  the  trial  the  assessment 
levied  under  or  based  upon  a  petition  not  con- 
taining such  certified  copy.  Without  consid- 
ering the  question  whether  such  an  objection 
to  the  petition  tor  condemnation  could  be 
raised  on  the  hearing  of  the  assessment  be- 
f<we  the  jury  under  the  supplemental  petition, 
it  Is  a  sufficient  answer  to  the  point  made  to 
say  that  the  record  does  not  show  the  alleged 
defect  in  the  petition.  It  Is  said  that,  Instead 
of  containing  a  certified  copy  of  the  ordinance, 
the  petition  contains  merely  a  certified  copy 
of  the  report  of  the  commissioner  of  public 
works,  and  a  draft  of  an  ordinance  thereto 
attached.  Counsel  are  In  error.  The  petition 
recites  the  passage  of  the  ordinance,  and 
states  that  a  certified  copy  Is  annexed;  and, 
although  a  report  of  the  commissioner  of  pub- 
lic works  accompanies  the  ordinance,  the  or- 
dinance is  duly  certified  by  the  city  clerk. 
A  similar  point  was  made  and  overruled  In 
Doremus  v.  People,  161  111.  26,  43  N.  E.  701. 
It  Is  true  that  case  involved  a  differrat  pro- 
vision of  the  statute,  which  required  only 
that  the  petition  recite  the  ordinance,  and 
not  that  it  contain  a  certified  copy,  as  is  pro- 
vided In  section  5.  but  the  decision  fully  cov- 
ers the  question  here  raised. 

Third.  Counsel  next  Insist  that  the  assess- 
ment given  In  evidence  showed  that  It  in- 
cluded the  costs  of  the  proceedings  under 
the  previous  petitions  which  had  been  set 
aside  and  dismissed,  and  that  the  court  erred 
in  admitting  the  assessment  roll  in  evidence 
over  their  objection  based  on  this  ground. 
It  Is  said  that  the  costs  under  each  petition 
were,  carried  forward,  and  Included  In  the 
succeeding  assessment,  and  that  the  assess- 
ment under  the  third  supplemental  petition 
embraced  all  previous  costs;  and  that  this 
conclusively  appears  from  the  record,  because 
each  successive  assessment  showed  an  In- 
crease In  the  amount  of  costs  in  the  precise 
amount  of  the  preceding  assessment.  It  Is 
not  claimed  that  the  fact  which  Is  said  to  be 
conclusively  shown  by  the  record  appears 
otherwise  than  by  Inference  arising  from  the 
identity  of  figures  and  the  increase  by  those 
amounts  in  each  successive  assessment  as 
above  stated.  It  Is  highly  probable  that  ap- 
pellants are  correct  In  the  Inferences  they 
deduce  from  the  facts  appearing,  but  they 
are  here  alleging  error,  and  the  fact  upon 


which  this  assignment  of  error  Is  Imsed  la 
one  capable  of  direct  and  positive  proof,  but 
the  record  contains  no  proof,  except  as  aboTu 
stated;  at  least  none  is  pointed  out  in  either 
the  briefs  and  arguments  or  the  abstracts, 
and  we  will  therefore  assume  there  is  none; 
and^  as  the  rule  is  that  all  Intendments  must 
be  taken  against,  and  not  in  favor  of,  the 
pleader,  we  cannot  regard  the  fact  assumed 
by  counsel  as  shown  by  the  record.  So  t&i 
as  we  are  Informed  by  the  record,  there  may 
have  been  such  an  increase  of  costs  without 
including  the  costs  made  under  previous  pe- 
titions. Therefore,  as  the^  record  does  not 
i-alse  the  point  contended  for,  Its  decision, 
or  the  further  dlscossion  of  It,  becomes  un- 
necessary. 

The  fourth  point  made,  to  state  ft  in  cotln- 
sel's  own  language,  is  that:  "The  circuit  court 
erred  In  refusing  to  grant  or  entertain  appel- 
lant Henry  H.  Gage's  motions  that  the  court 
Inquire  whether  the  lands  In  which  It  ap- 
peared said  Henry  H.  Gage  was  interested, 
and  sought  to  be  taken,  tiad  been  taken  or 
damaged  and  paid  for,  and,  If  not,  that  a 
rule  be  entered  on  the  city  to  pay  for  the 
same  in  a  short  day.  and,  in  default,  ttiat 
the  petltlcai  be  dismissed  as  to  such  lands. 
The  city  Is  required  under  the  statute  to 
pay  for  the  hind  sought  to  be  taken  by  cou- 
demtiatlon  proceeding  within  two  years  of 
the  entry  of  the  judgment  of  condemnation. 
Section  53,  art  9,  c.  24,  3  Starr  &  C.  Ann. 
St,  provides:  'In  all  proceedings  heretofore 
commenced,  where  the  property  has  not  l>eeu 
fully  paid  for,  or  that  shall  hereafter  be  com- 
menced, said  city  or  village  shall  take  and 
pay  for  the  lands  sought  to  be  taken  or  dam- 
aged within  two  years  of  the  entry  of  the 
judgment  in  such  condemnation  proceedings. 
And  after  the  expiration  of  such  time  the 
court  in  which  the  proceedings '  may  have 
been  had.  upon  a  motion  of  any  person  in- 
terested in  the  lands  may  inquire  in  a  sum- 
mary manner  whether  the  lands  in  which 
such  person  Is  interested  have  been  taken 
or  damaged  and  paid  for;  and '  if  the  court 
finds  that  such  lands  have  not  been  taken 
or  damaged  and  not  been  paid  for,  it  shall 
enter  an  order  requiring  the  city  or  village 
to  pay  for  such  lands  within  a  short  day, 
to  be  fixed  by  the  court;  and  In  de&ult  there- 
of shall  dismiss  such  proceedings  as  far  as 
they  relate  to  lands  of  such  person.' "  While 
more  than  two  years  had  passed  since  the 
judgment  condemning  the  land  had  been 
tered,  and  waiving  the  question  whether  tlie 
record  sufficiently  shows  that  he  came  with- 
in the  provisions  of  the  statute  as  one  'in- 
terested in  the  land"  taken,  or  that  he  other- 
wise pursued  the  provision  in  question  of 
the  statute,  we  are  unable  to  see,  as  the 
record  here  stands,  how  appellant,  Gage,  was 
injured  In  the  hearing  of  the  assessment  by 
the  refusal  of  the  court  to  allow  his  motion, 
or  that  It  bad  any  proper  place  on  this  hear- 
ing In  the  supplemental  proceeding.  Tlie 
statute  says:  "On  the  hearing,  the  report  of 
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the  commlaslonen  sball  be  competent  evi- 
dence, and  either  party  may  Intixxluce  such 
other  evidence  as  may  tend  to  establish  the 
right  of  the  matter.  Ttae  hearing  Bball  be 
conducted  as  In  other  cases  at  law,  and  If  it 
shall  appear  tiiat  the  premises  of  the  ob- 
jector are  assessed  more  or  less  than  they 
will  be  benefited,  or  more  or  less  than  their 
proportionate  share  of  the  cost  of  the  Im- 
proTeBient,  the  Jtiry  shall  so  find,  and  also, 
find  the  awioant  for  which  such  premises 
ought  to  be  assessed,  and  the  Judgment  shall 
be  rendered  accordingly."  1  Stanr  &  O.  Ann. 
St  p.  408,  (  31.  If  the  court  had  granted 
the  mbtion,  and  fixed  a  day  for  the  payment 
of  the  condemnation  money,  the  hearing  of 
the  ass^ment  would  have  proceeded,  for 
tlis  proceedings  could  not  hare  been  dis- 
missed, eren  as  to  ai^ellant's  land,  until  the 
petitioner  was  placed  In  default  for  noncotu- 
pliance  with  the  ordet  of  the  court.  The 
very  purpose  of  the  assessment  was  to  pay 
for  the  land  taken.  No  Question  is  presented 
by  this  assignment  of  error  upon  the  record 
as  It  stands  which  affects  the  Judgment  ap* 
pealed  from. 

The  only  question  remaining  is  whether 
or  not  the  verdict  of  the  Jury  Is  sustained 
by  tiie  eTldenc&  Appellant  thlnlcs  It  Is  not, 
but  we  thinlc  It  is.  The  Judgment  wIU  be 
affirmed.  Judgment  affirmed. 


(IH  III.  8SU 

ZBIGLBR  ct  al.  t.  PEOPLB  ex  rel.  KOCH- 
BRSPEIROSilt,  ConniT  Treasorer. 

(Supreme  Gonrt  of  Illinois.  Jan.  10,  1S97.) 
SraatAL  AssiBswKtTB  — ViLiDrrr— AFn.iOATioH 

fOB  JuDOMBKT— Notice— Waitbr  of  Depscts. 

1.  Hnrd*s  Kev.  St  e.  120,  SS  58,  101,  provid- 
ing that  no  assessment  of  r«d  property  shall 
be  illegal  because  not  listed  or  assessed  in  the 
name  of  the  owners,  or  because  listed  without 
name,  or  in  any  other  than  that  of  the  right- 
fnl  owner,  apply  to  special  assessments.  Peo- 
ple T.  Green,  42  N.  B.  163,  16S  111.  S98,  fol- 
lowed. 

2.  Where  owners  appear  generally  to  an  ap- 
plication for  judgment  for  a  delinquent  special 
tax  levied  to  pa*  for  a  local  improvement,  with- 
out limiting  the  a-ppearance  and  conGnine  it  to 
obieetions  to  the  jurisdiction,  they  waire  all 
defects,  tf  any,  In  the  notice. 

Appeal  from  Cook  coon^  court;  O.  N.  Oaz<> 
ter,  Judge. 

Application  of  the  people,  on  the  relation 
of  D.  H.  Kochersperger,  county  treastirer,  for 
Judgment  for  delinquent  taxes.  From  a 
Judgment  OTermlli^  their  exceptions,  O.  K. 
Zeigler  and  otbers  appeal.  Affirmed. 

This  is  an  appeal  from  the  county  court  of 
Coolc  county  on  a  Judgment  of  sale  entered 
August  10,  1896,  against  the  property  of  ap- 
pellants, upon  the  application  of  the  county 
treasurer  for  a  Judgment  for  the  amount  due 
and  unpaid  cn  such  lots  upon  special  assess- 
ment warrant  No.  17,260.  The  sole  point  re- 
lied upon  in  resisting  the  application  for 
Judgment  was  the  fact  that  the  names  of  the 
ownen  of  the  propwty  were  not  given  In  the 


advertised  list  The  appellants  appeared  and 
objected,  not  particularly  to  the  jurisdiction, 
but  upon  the  merits,  ou  July  15,  18t>&.  Aft- 
erwards on  July  23-,  1896,  they  obtained  leave 
to  file  additional  objections,  under  the  second 
of  which  tfaefy  then  and  now  contest  Their 
appearance  was  not  entered. 

Geo.  H.  T^lor,  for  appellants.  J.  X>,  Adair, 
fur  appellees. 

PHILLIPS,  J.  (after  stating  the  facts). 
By  the  proviso  to  section  58,  c.  120,  Kurd's 
Bev.  St,  It  is  declared  "that  no  assessment 
of  real  property  shall  be  considered  as  illegal 
by  reason  of  the  same  not  being  listed  or 
assessed  in  the  name  of  the  owners  thereof." 
Section  191  of  chapter  120  further  provides 
that  "no  assessment  of  proper^  •  •  ♦ 
sball  be  considered  Illegal  •  ♦  •  on  ac- 
count of  the  property  having  been  charged  or 
listed  in  the  assessment  or  tax  list  without 
name,  or  in  any  other  name  than  that  of  the 
rightful  owner.  •  •  -These  provisions 
were  held  applicable  to  special  assessments 
in  People  V.  Green.  168  111.  509,  42  N.  E.  163. 
The  appellants,  having  appeared  generally 
and  filed  objections  without  In  any  manner 
limiting  their  appearance,  and  not  «mflning 
It  to  objections  to  the  Jurisdiction,  waived  all 
defects  In  the  notice.  If  any  existed.  The 
objections  were  properly  overruled.  The 
Judgment  of  the  coun^  court  of  Cook  county 
Is  affirmed. 

OM  III.  BSD 

AMDBHWS  et  al.  v.  PEOPLE  ex  id  KOOH- 
EIB8PERGBB,  County  Treasurer. 

(Supreme  Court  of  minola.  Jan.  19, 1897.) 

FcBUOlMPaOVSHBirrs— AS8B98HBNTS— ORmNA.iioa 
TOR  Patmbst  bt  Isstalluests— Sufficibnci. 

Act  June  15.  1881  (1  Starr  Sc  O.  Ann.  St 
[2d  Bd.J  p.  781)  S  55,  provides  that  the  amount 
of  any  gpeciftl  assessment  may  be  divided  into 
installments,  when  so  provided  by  ordinance, 
the  first  of  which  shall  not  exceed  25  per  cenL 
of  the  total;  and  that  the  remainder  shall  be 
divided  into  tour  equal  annual  Installments, 
bearing  interest  as  specifically  described.  Sec- 
tion 57  provides  that,  when  any  city,  etc.,  desires 
to%olle<^  assessments  by  installments,  the  ordi- 
nance providing  for  the  improvement  shall  so 
state,  and  fix  the  amount  of  the  first  install- 
ment^ ffeftf,  that  an  ordinance  providing  that 
an  assessment  siinll  be  divided  into  Instnllments, 
in  accordance  with  such  act  and  that  the 
amount  of  the  first  Installment  shall  be  20 
per  cent,  of  the  total  aseessment,  complied  with 
such  act.  and  it  was  not  necessary  to  set  forth 
the  number  of  installments,  when  they  should 
become  due,  etc. 

Appeal  from  Coofc  county  court;  O.  N.  Gar- 
ter, Judge. 

Application  by  the  people,  on  the  relation  of 
D.  H.  Kochersperger,  county  treasurer,  for 
Judgment  for  d^lnquent  taxes.  From  a  judg- 
ment overruling  their  exceptions,  Milo  J.  An- 
drews and  others  api}eal.  Affirmed. 

Geo.  H.  Taylort  for  appellants.  J,  D.  Adair, 
tcx  appellees. 
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WILKIN,  J.  Thia  Is  an  appeal  from  a  Judg- 
ment of  the  county  court  of  Cook  county  for 
a  sale  of  property  owned  by  the  appellants  for 
an  installment  of  a  delinquent  special  assess- 
ment It  is  Insisted  on  behalf  of  appellants 
that  the  ordinance  under  wblcb  tbe  assess- 
ment was  levied  does  not  authorize  its  collec- 
tion by  installments,  and  the  only  question 
discussed  by  counsel  Is  whether  that  ordi- 
nance la  In  compliance  with  section  55,  art.  9, 
Cities  and  VUlages  Act  (1  Starr  &  C.  Ann.  St. 
I2d  Ed.]  p.  781).  The  provision  in  this  ordi- 
nance dividing  the  assessment  into  Install- 
ments is  as  follows:  "Sec.  4.  Ttiat  said  assess- 
ment shall  be  divided  into  and  collected  by 
Installments,  In  accwdauce  with  the  act  of 
tlie  general  assembly  of  tbe  state  of  Illinois 
•  •  *  appro.ved  June  15,  1891,  In  force  July 
1,  1891,  and  that  tbe  amount  of  the  first  of 
said  Installments  shall  be  twenty  per  cent,  of 
the  total  of  said  assessment."  Section  55  of 
the  statute,  supra,  provides:  "That  the  amount 
of  any  special  assessment  for  any  local  Im- 
provement In  any  city,  incorporated  town  or 
village  may  be  divided  Into  installments,  when 
so  provided  for  by  the  ordinance  providing  for 
the  said  Improvement,  the  first  of  which  shall 
not  exceed  the  sum  of  twenty-five  per  cent,  of 
the  total  of  said  assessment,  and  which  shall 
be  due  and  payable  from  and  after  confirma- 
tion of  said  assessment.  The  remaining  por- 
tion of  said  assessment,  after  deducting  the 
first  installment,  shall  be  divided  Into  four 
equal  annual  installments,  which  said  install- 
ments shall  be  payable  annually  thereafter, 
and  collected  In  the  same  manner  that  other 
assessments  are  now  collected,  and  the  annual 
Interest,  herein  provided  for,  on  all  of  said 
Installments,  which  may  at  any  time  remain 
unpaid,  shall  also  be  payable  annually  there- 
after and  collected  In  the  same  manner  that 
other  assessments  are  now  collected.  Each 
of  said  foiu*  last  named  Installments  shall  bear 
interest  at  the  rate  of  six  per  cent,  per  annum 
payable  In  each  year  from  and  after  the  first 
day  of  July  next  succeeding  the  confirmation 
of  said  assessment  when  such  confirmation 
shall  be  had  between  the  first  day  of  Novem- 
ber and  the  first  day  of  March;  and  when 
such  confirmation  Is  had  between  the  first  dfiy 
of  March  and  the  first  day  of  July,  then  each 
of  the  said  four  last  named  installments  shan 
bear  interest  at  the  rate  of  six  per  cent,  per 
annum  In  each  year  from  and  after  the  first 
day  of  October  next  succeeding  such  confirma- 
tion of  assessment;  and  when  such  confirma- 
tion Is  made  between  the  first  day  of  July  and 
the  first  day  of  November,  then  each  of  said 
last  named  Installments  shall  bear  interest  at 
the  rate  of  six  per  cent,  per  annum  from  and 
after  the  first  day  of  January  next  succeed- 
ing such  confirmation  of  assessment.  Such 
interest  shall  be  payable  in  each  year  at  tbe 
time  when  the  Installments  are  payable;  pro- 
vided, that  In  cities  containing  a  population  of 
fifty  thousand  or  more  this  and  the  following 
sections  shall  not  apply  except  In  cases  where 
any  such  special  assessments  shall  exceed  in 


the  oggr^ate  the  sum  of  fifteen  thousand  dol- 
lars." 

The  contention  of  counsel  for  appelliuits  Is, 
as  we  understand,  that  the  ordinance,  to  be 
valid,  should  have  set  forth  the  number  of  In- 
stallments into  which  the  assessment  should 
be  divided,  when  they  should  each  become, 
due,  etc.;  In  other  words,  instead  of  saying  it 
should  be  divided  into  and  collected  by  In- 
stallments In  accordance  with  the  act,  etc.  It 
should  have  stated,  in  and  of  itself,  bow  it 
should  be  divided  and  collected,  making  Its 
provisions  conform  to  tlie  statute.  The  ordi- 
nance, taken  with  the  statute,  Is  certain  and 
si}eclflc.  It  fixes  tbe  amount  of  the  first  In- 
stallment at  20  per  cent  The  statute  says 
that  Installment  shall  be  due  from  and  after 
the  confirmation  of  the  assessment.  The  stat- 
ute also  says  the  remaining  portltm  shall  be 
divided  into  four  equal  annual  installments, 
which  shall  be  payable  annually,  etc.  If  the 
part  of  tlie  statute,  beginning  with  the  words, 
"The  remaining  portion  of  said  assessment," 
and  ending  with  the  sentence,  "Such  Interest" 
etc.,  had  been  literally  copied  Into  the  fourth 
section  of  the  ordinance,  there  could  have 
been  no  question  of  Its  sufficiency;  and  while 
It  may  be  conceded,  a^  a  general  rule,  that  the 
better  mode  of  drafting  the  ordinance  would 
have  been  to  so  copy  Its  language,  we  are  sat- 
isfied this  statute  does  not  contemplate  that 
it  should  be  BO  done.  Section  57  of  the  act 
clearly  indicates  the  contrary.  It  provides: 
"Whenever  a^iy  city.  Incorporated  town  or 
village  desires  to  make  the  collection  of  any 
special  assessment  as  aforesaid,  by  install- 
ments, under  the  provisions  of  this  act,  the 
ordinance  providing  for  said  improvement 
shall  also  state  ttiat  the  same  shall  be  collect- 
ed by  Installments,  and  fix  the  amount  of  the 
first  Installment."  By  thus  providing  that  the 
ordinance  shall  state  that  the  assessment  shall 
be  collected  by  installments,  and  fi:cthe  amount 
of  the  first  Installment  it  clearly  implies  that 
it  shall  not  be  necessary  to  do  more.  As  we 
have  seen,  this  ordinance  does  state  tliat  the 
assessment  shall  be  divided  Into  and  collected 
by  Installments,  and  It  also  fixes  the  amoont 
of  the  fii-st  installment.  This  was  a  full  com- 
pliance with  tbe  requirements  of  the  statute. 
The  Judgment  of  the  county  court  will  be  af- 
firmed. Affirmed. 

(1»  111.  «ZT) 
DEIM^L  v.  PARKER. 
(Supreme  Court  of  UHnoia.   Jan.  19,  1897.) 
Appeal— Rk  VIEW— EviDESCB. 
Overmling  exceptions  to  a  master's  report 
disallowing  a  claim  cannot  be  reviewed  unlesB 
the  record  contains  all  the  evidence  in  regard  to 
such  claim. 

Appeal  from  api)ellate  court,  First  district 
Bill  by  Simon  Delmel  against  Rudolph  Dei- 
mel  and  another  for  the  settlement  of  a  part- 
nership. Prom  a  Judgment  of  tbe  appelate 
court  (59  III.  App.  426)  affirming  a  decree 
overruling  exceptions  to  the  report  of  the 
master,  Ignata  Delmel  i^peate.  Affirmed. 
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Dnncan  A  Gilbert,  for  appelant.  Mwan, 
Kraas  St  Mayer,  for  app^lee. 

OARTBB,  J.  We  are  of  the  opinion  that 
the  appellate  court  decided  correctly  in  hold- 
ing the  transcript  of  the  record  .of  the  cir- 
cuit court  insufQclent  to  determine,  on  ap- 
peal, the  queetlons  raised  and  discussed  by 
appellant  One  John  Delmel  filed  his  bill  in 
equity  In  the  circuit  court  of  CJook  county  to 
dlBSolre  the  co-partnership  between  himself 
and  Budolph  and  Joseph  Delmel.  alleging  mis- 
mauagemeat  and  Insolvency,  and  praying  for 
adjustment  of  Its  aifalre,  dissolution,  ap- 
pointment bf  a  receiver,  a  ratable  distribu- 
tion of  its  assets  among  its  creditors,  and  for 
other  relief.  Rudolph  and  Joseph  Delmel 
answraed,  admitting  the  aUesatlona  of  the 
bill,  and  a  decree  was  entered  In  accordance 
with  the  prayer  of  the  bill.  The  cause  was 
referred  to  the  master  to  state  the  account 
and  receive  proofs  and  claims,  etc.,  and  It 
Was  ordered  that  claims  might  be  filed  with 
said  master  on  or  before  April  1,  1S90;  that 
the  master  should  have  power  to  fix  the 
time,  place,  and  mode  of  proving  claims 
with  him,  subject  to  the  orders  and  direc- 
tions of  the  court. 

The  transcript  of  the  record  filed  In  the  ap- 
pellate court  and  in  this  court  is  a  mere  frag- 
ment of  the  record  of  the  cause  in  the  cir- 
cuit court,  and  contains  none  of  the  evidence 
taken  before  the  master  and  reported  to  the 
court;  and  although  the  master's  report  dis- 
allowing the  claims  of  Ignatz  Delmel  against 
the  firm  makes  reference  to  a  former  report 
to  the  court  In  the  cause,  and  specific  refer- 
ence to  the  evidence  upon  which  he  based 
his  conclusions,  we  are  left  to  mere  conjec- 
ture aa  to  the  contents  of  such  former  re- 
port, and  as  to  the  facts  upon  which  the 
master's  conclusions  were  based.  Appellant 
excepted  to  the  master's  report,  and  took  his 
appeal  from  the  decree  overruUng  his  excep- 
tions, and  confirming  the  report  disallowing 
his  claim;  and  bis  purpose  on  this  api>eai 
seems  to  be  to  test  the  formal  sufficiency  of 
the  report,  regardless  of  the  question  wbeth- 
&e  it  was  sustained  by  the  evidence  or  not. 
Without  coi^ldering  whether  such  formal 
sufficiency  could  be  detmnlned  in  the  man- 
ner  attempted  (see  Tyler  v.  Simmons,  6 
FiUge.  127),  we  think  the  report  was  suffi- 
ciently d^nite  in  its  references  to  the  evi- 
dence upon  which  It  was  based,  so  far  as  we 
can  tell  from  the  record  as  presented  to  us, 
and,  in  the  atMwnce  of  the  evidence  from  the 
record  here,  we  must  assume  that  It  fully 
sustained  the  master's  conclusions. 

Counsel  for  app^nt  say,  la  substance, 
that  there  were  thousands  of  pages  of  testi- 
mony taken  in  the  cause  having  no  relation  to 
the  claim  of  appellant^  and  that  it  would  have 
been  a  useless  Incumbrance  of  the  record,  and 
a  burdensome  expense  to  appellant,  to  bring 
up  the  entire  record.  It  la  sufficient  here  to 
say  that  appellant  did  not  bring  up  so  much 
of  the  record  as  relates  to  appellant's  claim, 


but  omitted  all  of  the  evidence  tending  to 
support  or  defeat  it;  hence  we  are  not  called 
upon  to  decide  the  question  urged  by  counsel 
as  to  whether  or  not,  In  such  a  case,  it  is 
necessary  for  appellant  to  bring  up  a  com- 
plete record  of  the  entire  cause.  In  any^ 
view  of  the  rule,  he  must  bring  up  enough 
of  the  record  to  present  to  this  court  the 
question  he  desires  reviewed,  as  It  was  pre- 
sented to  the  trial  court  The  first  report 
made  by  the  master  upon  this  claim  was  set 
aside  as  being  imperfect  and  Irregular  be- 
cause the  merits  of  the  claim  could  not  be 
determined  by  the  court  from  the  report  and 
evidence  therein  referred  to,  and  the  master 
was  directed  to  permit  a  rehearing  upon'  Uie 
evidence  theretofore  taken,  and  upon  such 
further  evidence  as  either  party  might  intro* 
duce;  and  be  was  also  directed  to  report  his 
conclusions,  and  to  specify  particularly  the 
evidence  heard  and  considered  by  him  upon 
the  hearing  of  said  claim.  This  be  did.  The 
evidence  was  before  the  court  How  can  we 
say  whether  It  supports  the  conclusions  of 
the  master  or  not,  unless  it  Is  before  us? 
We  cannot  agree  with  appellant  that.  In  so 
far  as  the  master  states  the  ultimate  facts 
in  his  report,  they  do  not  support  his  conclu- 
sions as  to  the  part  of  the  claim  to  which 
they  relate.  If  embodied  to  the  decree,  they 
would  have  supported  the  decree,  if  such  a 
decree  required  support  See  Ryan  v.  San- 
ford,  138  lU.  281,  24  N.  B.  428.  As  was  said 
in  Bertrand  v.  Taylor,  87  la  2S5:  "This 
court  cannot  properly  consider  any  question 
arising  upon  the  record,  unless  we  have  a 
full  record  before  us,  or  it  is  made  known 
t«  us  in  some  approved  manner  that  tbe 
transcript  contains  all  parts  of  the  recwd 
material  to  the  question  submitted  to  us  for 
decision."  See,  also.  Van  Meter's  Heirs  v. 
LOTla'  Heirs,  29  m.  48&;  Miller  t.  Whittaker, 
33  lU.  36G;  Culver  t.  Schroth,  163  la  437, 
39  N.  E).  116.  If  a|>pellant  had  Incorporated 
in  the  transcript  all  the  evidence  upon  which 
the  master  based  his  conclusions,  which  were 
confirmed  by  the  trial  court,  and  this  had 
been  made  to  appear  to  us  in  some  approved 
manner,  we  could  then  answer  the  question 
propounded  by  counsel,— whether  an  appel- 
lant must  obtain  a  complete  record,  contain- 
ing many  thousands  of  i»ages  of  matter 
wholly  irrelevant  to  his  contention,  when  a 
very  few  pages  would  constitute  &  complete 
record  in  respect  to  the  question  to  be  re- 
viewed on  appeal.  Finding  no  error,  l^e 
judgment  of  the  appellate  court  is  affirmed. 
Judgment  affirmed. 

064  111.  513) 

TOWN  OF  CICERO  v,  SACKLEJr  et  al. 
(Supreme  Court  of  lUinoIs.  Jan.  19,  1897.) 
Appbal  and  Brkor—Rbvibw— Evidence. 
A  finding  of  facta  by  the  appellate  court 
on  which  Its  judgment  is  based,  is  conclusive 
on  the  supieme  court,  under  Prac.  Act,  S  88. 

Appeal  from  appellate  court,  First  district 
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Action  7ameB  A.  Sacklejr  and  another, 
doing  bosIneBS  as  Sackley  &  Peterson, 
against  the  town  of  Oicero,  In  wtalcb  plaln- 
tUta  aiqpealed  to  tlie  appdlate  court  from  a 
judgment  In  their  favor  for  part  of  the  amount 
claimed  by  them.  Fnxn  a  Judgment  of  the 
appellate  court  (61  IlL  App.  181)  reversing 
such  Judgment,  and  awarding  plaintlfFs  a 
larger  sum,  defendant  appeals.  Affirmed. 

F.  W.  PrlDgle  and  H.  B.  Pebbles,  for  ap- 
pellant B.  B.  Thompson,  for  appellees. 

FEB  CDBIAM.  This  was  an  action 
brought  by  James  A.  Sackley  and  Peter 
Peterson,  a  firm  known  as  Sackley  &  Peter^ 
son,  against  the  town  of  Cicero,  to  recover 
a  balance  due  on  a  contract  under  which 
thoy  furnished  the  labor  and  materials  and 
Improved  Washington  Boulevard  from  the 
east  line  of  Boblnson  avenue  to  the  center 
line  of  Harlem  avenue,  In  the  town  of  Oicero, 
under  a  contract -entered  Into  between  the  re- 
spective parties.  In  the  circuit  court,  by 
agreement,  a  Jury  was  waived,  and  a  trial 
had  before  the  ^urt,  which  resulted  in  a 
Judgment  hi  favor  of  the  plalntlfb  tor  |1,- 
127.10.  The  plalntlffiB,  not  being  satlsfled 
with  the  amount  of  the  Judgment,  appealed 
to  the  appellate  court,  where,  upon  a  hear- 
ing, the  appellate  court  reversed  the  Jndg> 
ment  of  the  circuit  court,  and  entered  a 
Judgment  in  favor  of  the  plaintlfTs  for 
410..85.  To  reverse  this  Judgment,  the  de- 
fendant appealed. 

Hie  appellate  court  found  the  facts  dllfer- 
ent  from  the  circuit  court,  and  recited  the 
facts  as  found  in  Its  final  Judgment,  as  re- 
quired by  the  statute.  Upon  looking  Into 
the  record,  it  will  be  found  that  plaintiffs 
were  to  be  paid  per  lineal  foot  for  the 
work  agreed  to  be  dtme  for  the  town.  On 
the  trial  In  the  circuit  court  the  court  found 
that  the  number  of  lineal  feet  of  roadbed 
made  and  completed  under  the  contract  was 
12,149.6.  But  upon  tills  point  tiie  appellate 
court  made  the  folldwing  finding:  That 
number  of  Uneal  feet  of  such  roadbed,  meas- 
ured in  one  line,  along  the  center  of  Wash- 
Ington  Boulevard,  from  Boblnaon  avenue  to 
Harlem  avenue,  was  12,140.6,  but  that  the 
street  and  alley  intereectlons  Improved  by 
appellees  under  said  contract,  lying  In  Wash- 
ington Bohlevard,  but  outside  the  center  38 
feet  of  said  boulevard,  reduced  to  lineal  feet 
of  roadway  38  feet  wide,  equal  774.18  llueal 
feet  In  addition,  being  774.13  Uneal  feet  more 
than  appellees  were  found  by  the  circuit, 
court  to  be  entitled  to  be  paid  for  at  $2.95 
per  lineal  foot"  Under  section  88  of  the 
practice  act,  where  any  final  determination 
of  a  cause  In  the  appellate  court  shall  be 
made  as  the  result,  wholly  or  in  part  of  the 
finding  of  facts  concerning  the  matter  In 
controversy  different  from  the  finding  of  the 
circuit  court  It  shall  be  the  duty  of  the  ap; 
pellate  court  to  recite  in  Its  final  Judgment 
the  facts  as  found,  and  tiie  Judgment  of  the 


appellate  court  riiall  be  eondnslve  as  to  all 
matters  of  tttct  In  cpntroverey  In  said  cause. 
Here  the  ai^llate  court  found  that  there 
were  774J8  lineal  feet  of  roadbed  more  than 
plaintiffs  had  been  allowed  for  In  the  circuit 
court  ,  ^t«ed  Judgment  for  the  whole 
number  of  feet  at  92.05  per  Uneal  foot  the 
contract  price.  So  far  as  appears  from  the 
record,  tiie  Judgment  of  the  appelate  court 
was  fnUy  warranted  by  the  facts,  but 
whether  that  Is  so  or  not  Is  a  matt«  that 
cannot  be  inquired  Into  on  this  appeal.  No 
question  Is  made  In  this  record  In  regard  to 
the  admission  or  exclusion  of  evidence,  and 
no  propositions  were«ubmltted  to  the  circuit 
court  1^  either  party  to  be  h^  as  law.  As 
we  perceive  no  qxvot  In  the  record,  the  Jndg^ 
ment  of  the  appdlate  court  wUl  be  afiimted. 
Affirmed. 


NATIONAL  BANE  OF  AMBBIOA  v.  NA- 
TIONAIi  BANE  OF  ILLINOIS. 

(Supreme  Coort  ot  lUlnois.  Jan.  19.  1887.) 
AcTioif  oy  Chbck — Dbfbmsb. 
In  an  action  to  recover  the  amomit  of  s 
check,  bi-uught  against  the  drawee,  it  appeared 
that  the  puyee  Indoreed  and  delivered  it  to  a 
firm  xvbica  deposited  it  with  private  bankers, 
who  gave  the  firm  credit  therefor,  and  de- 
posited it  on  the  same  day  with  plaintiff  banic, 
receiving  credit  for  its  full  amount:  and  that 
defendant  refnsed  to  pay  it  because  the  drawer 
had  notified  it  to  stop  payment  Hdd,  that  it 
was  no  defense  that  the  check  passed  from  the 
drawer  to  the  different  parties,  including  plain- 
tiff, wHhont  any  consideration  between  the 
parties  at  the  time  of  any  one  of  the  transfers, 
there  being  no  evidence 'that  plaintiff  had  luowl* 
edge  of  any  infirmity  in  the  check. 

Appeal  from  appellate  court.  First  district 
Action  by  the  National  Bank  of  Illinois 
against  the  Xatlonal  Bank  of  America  to  re- 
cover the  amount  of  a  check  drawn  on  de- 
fendant by  a  depositor.  From  a  Judgment 
of  the  appellate  court  (64  111.  App.  af- 
firming a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

Walker,  Judd  ft  Hawley,  for  appellant 
Moran,  Eraus  &  Mayer,  for  apprilee. 

WILEIN,  J.  On  June  2,  18S3,  B.  Kellog 
Beach  drew  his  Check  upon  tiie  appellant 
for  $1,000,  which  he  delivered  to  his  son, 
C.  B.  Beach.  The  son  Indorsed  and  deUv- 
ered  the  check  to  the  firm  of  Henry  ft  D. 
S.  Greenbaum,  and  they  deposited  It  with 
the  firm  of  Herman  Sbafner  &  private 
bankers  In  the  city  of  Chicago,  who  gave 
them  credit  therefor,  and  Shafner  ft  Gol  on 
the  same  day  deposited  It  in  the  National 
Bank  of  lUfnoIs,  receiving  credit  for  the 
full  amount  thereof.  The  next  morning  the 
cashier  of  the  latter  bonk  caused  It  to  be 
presented  to  the  ai^eUant  to  be  certified, 
but  the  latter,  having  been  notified  to  that 
effect  by  the  drawer,  marked  it  "Pn^mmt 
stopped."  A  formal  demand  by  the  Nation- 
al Bank  of  lUinois  was  afterwards  maae  up- 
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on  tbe  appellant  for  the  payment  of  tbe 
ctteck,  the  maker  having  there  on  deposit 
auffldent  funds  for  that  purpose.  Payment 
being  refused,  ai^llee  brought  this  suit  to 
recover  the  amount  of  the  check.  The  ap- 
pellant offerecl  proof  upon  the  .trial  to  the 
eCTect  that  the  check  had  passed  from  the 
orlgiual  drawer  to  the  different  parties,  In- 
cluding the  National  Bank  of  lUInt^s,  with- 
out any  consideration  between  the  parties  at 
tbe  time  of  any  one  of  the  transfers;  but 
this  evidence  was  rejected  by  the  court, 
and  the  Jury  Instructed  to  find  the  Issues 
for  the  plaintiff,  which  It  did,  fixing  the 
damages  at  $1,000,  with  Interest  From 
that  Judgment  the  defendant  appealed  to 
tbe  appellate  court,  where  the  judgment  be- 
low was  affirmed. 

It  has  long  been  the  settled  law  of  this 
state  that  the  drawing  and  delivery  of  a 
check  upon  a  fund  deposited  in  a  bank  Is  lu 
effect  an  assignment  of  such  fund  in  toto  or 
pro  tanto,  and  that,  after  demand  made,  the 
holder  of  the  check  has  a  direct  canse  of 
action  against  the  bank,  If  it  has,  at  the 
time,  bufflcient  funds  of  the  drawer  la  Its 
hands,  and  refuses  to  make  payment.  It  is 
contended  on  behalf  of  appellant  tliat  the 
rnle  Is  Inapplicable  to  the  facts  of  this 
case,  because  It  does  not  appear  that  the 
check  was  Issued  or  transferred  for  a  val- 
,  uable  oonslderatlon.  It  was  held  In  Strong 
V.  King,  35  111.  9,  that  If  a  banker  receives 
a  check  as  money,  and  gives  the  debtor  cred- 
it therefor.  It  Is  an  appropriation  of  the 
check  by  the  holder,  and  operates  as  a  pay* 
ment,  the  check  thereby  becoming  the  prop- 
erty of  the  banker  with  whom  deposited. 
In  American  Trust  &  Savings  Bank  v.  <5ue- 
der  &  Paeschke  Manufg  Co.,  150  HI.  336,  37 
N.  E.  227,  the  payee  of  a  check  Indorsed  It 
to  his  banker  "For  deposit,"  to  be  placed  to 
the  depositor's  credit,  and  sent  the  same 
by  mall  to  his  banker,  who  gave  the  depos- 
itor credit  on  account  for  the  amount  of  the 
check,  ajid,  after  marking  it  "For  collection 
and  return,"  forwarded  it  to  the  drawer  for 
payment;  and  we  held  "that  the  deposit  of 
the  check  was  in  legal  effect  a  negotiation 
thereof,  so  as  to  vest  the  legal  title  in  the 
banker,  with  the  right  on  his  part  to  charge 
It  hack  to  the  depositor  In  case  it  was  not 
paid  on  presentation,  and  that  the  credit 
given  his  depositor  In  his  account  was  a 
sufficient  consideration  for  the  assignment." 
The  fact  that  there  was  no  consideration 
for  the  check  could  In  no  way  affect  the  le- 
gal right  of  the  holder  thereof,  unless  it  was 
shown  that  he  had  notice  of  the  want  or 
failure  of  consideration.  A  check  payable 
absolutely,  and  at  all  events,  to  a  certain 
person  or  order,  In  money,  is  negotiable. 
Daniels,  Neg.  Inst  {  1651.  "And,  when 
sued  upon,  the  possession  Is  prima  facie  ev- 
idence of  title,  and  the  plaintiff  Is  presumed 
to  be  a  bona  flde  holder  for  value,  without 
ncitlce  of  any  defense  existing  between  pri- 
or parties,  and  sncb  defenses  cajmot  be 


pleaded  against  It**  Id.  |  1652;  Security 
Bank  T.  Northwestern  Fuel  Co.  (Minn.)  59 
N.  W.  »S7.  It  is  not  claimed  that  the  de- 
fendant below  offered  to  prove  that  the 
plaintiff  bad  notice  of  want  of  considera- 
tion, or  any  other  infirmity  In  the  cbeds 
growing  out  of  the  transaction  between 
the  drawer  and  payee,  or  between  the  lat- 
ter and  their  Indorsee,  Herman  Shafner  & 
Co.  The  evidence  offered  by  the  defendant 
presented  no  defense  to  tbe  action,  and 
hence  there  was  no  error  In  the  instruction 
to  find  for  tbe  plaintiff.  The  Judgment  of 
the  appellate  court  will  be  affirmed. 


(lu  in.  6S0) 

COLH  T.  BOENAP. 
(Supreme  Court  of  minois.  Jan.  19,  1897.) 
Review — NGWLT-DiscovKRRn  Evidence — Lbavb 
TO  File  Bill— Limitations— Suf- 

PICIENCT  OF  BiLU 

1.  Where  it  Is  sought  to  review  a  decree  on 
the  ground  of  newly-discovered  evidence,  the 
i>arty  must  apply  to  the  court  for  leave  to  file 
the  bfU  of  review. 

2.  It  is  within  the  souud  discietion  of  the 
court  to  grant  or  refuse  leave  to  file  a  bill  of 
review  on  the  ground  of  newly-dlscoTered  evi- 
dence.   63  111.  App.  490,  affirmed. 

3.  Leave  to  file  a  bill  of  review  will  not  be 
granted,  ordinarily,  after  the  statutory  period 
of  limitations  fixed  for  writs  of  error  has  ex- 
pired. 

4.  Before  leave  to  file  a  bill  of  review  will 
be  granted,  the  party  mnst  perform  the  decree, 
or  show  inability,  or  some  valid  excuse  for  its 
nonperformaDce. 

6.  A  bill  of  review  must  fully  set  out  the 
original  UU,  and  the  proceedings  thereunder. 

Appeal  from  appellate  court,  First  district 
PeUtlon  by  F.  G.  Cole  against  Lucile  W. 
Bumap,  administratrix,  etc.,  to  have  a  de- 
cree reviewed.  From  an  affirmance  of  a  de- 
cree In-favor  of  defendant  (63  111.  App.  490), 
petitioner  appeala  Affirme^. 

Zach  Hof belmMT,  for  appellant  O.  H.  WU- 
lett  for  app^le& 

OARTWRIGHT,  J.  On  September  29, 
1884,  Eleanor  L.  Cole  obtained  a  decree  of 
divorce  from  appellant,  In  the  superior  court 
of  Cook,  county,  on  a  charge  of  extreme  and 
repeated  cruelty  towards  her;  and  upon  a 
further  hearing  that  court,  on  May  20,  1885, 
decreed  alimony  to  her  lu  tbe  sum  of  $50 
per  month.  On  October  27,  1887,  appellant 
filed  his  petition  to  vacate  and  set  aside  the 
decree  for  alimony,  on  account  of  newly-dis- 
covered evidence  of  adultery  by  said  Eleanor 
L.  Cole,  which  he  alleged  he  was  unable  to 
obtain  at  the  time  of  the  decree.  A  demurrer 
was  sustained  to  that  petition,  and  it  was 
dismissed.  The  dismissal  was  affirmed  by 
the'  appellate  court  and  this  court.  Cole  v. 
Cole,  35.  lU.  App.  544;  Cole  v.  Cole,  142  111. 
19,  31  N.  E.  109.  Eleanor  L.  Cole  afterwards 
died,  and  on  October  30, 1803,  appellee,  as  her 
administrator,  was  substituted  in  the  suit. 
On  October  14,  1895,  appellant  filed  a  paper, 
verified  by  him,  setting  up  substantially  the 
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same  matters  ccmtalned  In  the  petition  filed  i 
in  1887,  and  asking  to  have  the  decree  for 
alimony  reviewed,  reversed,  and  set  aside. 
Appellee  filed  her  motion  to  strllce  this  paper 
from  the  files,  and  on  hearing  of  the  motion 
the  conrt  ordered  that  unless  appellant 
ehoold  bring  Into  court  within  10  days  $5,- 
855.35,  the  amount  due  under  the  decree,  to 
await  the  event  of  the  bill  of  review,  the 
petition  for  such  bill  of  review  should  be 
stricken  from  the  flies.  The  money  not  being 
brought  Into  court,  the  paper  was  stricken 
from  the  flies.  The  action  of  the  superior 
court  hBB  been  vproved  by  the  appellate 
court. 

The  ground  alleged  for  asking  a  review  of 
the  decree  being  newly-discovered  evidence. 
It  was  necessary  to  apply  to  the  court  for 
leave  to  file  the  bill  of  review.  Griggs  v. 
Gear,  3  Gllman,  2.  The  paper  In  question 
begins  In  a  petition,  and  Is  sworn  to  as  such; 
but  It  concludes  as  a  bill  of  review,  with  a 
prayer  for  summons  and  answer,  and  that 
the  decree  may  be  reviewed,  reversed,  and 
set  aside.  In  the  motion  to  strike  it  off  the 
files,  It  Is  callod  a  "bill  of  review,"  and  In 
the  order  striking  It  off  It  Is  called  a  "bill  of 
review,  or  petition  for  leave  to  file  a  bill  of 
review."  But,  whatever  the  paper  could  be 
called.  It  was  properly  stricken  from  the 
files.  Allowing  a  bill  of  review  to  be  filed 
by  reason  of  newly-discovered  evidence  rests 
in  the  sound  discretion  of  the  court,  and 
leave  may  be  refused  for  any  satisfactory 
reason.  Griggs  v.  Gear,  supra.  In  this  case, 
Eleanor  L.  Cole,  against  whom  the  charge 
was  made,  and  who  knew  the  facts,  had  died, 
so  that  her  testimony  and  aid  In  meeting  It 
were  lost.  The  records  showed  that  appel- 
lant knew  the  alleged  facts  when  he  filed 
his  petition  Id  her  lifetime.  In  1887.  If  he 
had  desired  to  file  a  bill  of  review,  he  should 
have  asked  leave  then.  Thete  was  very 
great  danger  of  injustice  being  done  If  the 
decree  should  be  opened  after  her  death,  and 
such  a  lapse  of  time. 

Again,  a  blU  of  review  Is  In  the  nature  of 
a  writ  of  error,  and  ordinarily  courts  of  chan- 
cery apply  the  same  limitation  to  such  a  bill 
as  the  statute  fixes  for  a  writ  of  error.  Lyon 
V.  Bobbins,  46  111.  276;  Sloan  v.  Sloan,  102 
111.  581.  The  petition  In  -this  case  was  filed 
more  than  10  years  after  the  decree  was  en- 
tered, and  no  reason  Is  given  for  taking  the 
case  out  of  the  usual  rule.  There  Is  no  ex- 
cuse for  the  delay. 

It  Is  also  necessary  to  perform  the  decree, 
or  show  some  valid  excuse  or  Inability,  be- 
fore leave  to  file  a  bill  of  review  will  be 
granted.  Griggs  v.  Gear,  fiupra;  Homer  v, 
Zimmerman,  45  111.  14;  Judson  v.  Stephens, 
75  111.  255;  Bruschke  v.  Der  Nord  Chicago 
Sehuetzen  Verein,  145  111.  433,  34  N.  E.  417. 
In  this  case  the  decree  was  not  performed, 
nor  any  excuse  or  Inability  alleged.  The 
court  leniently  gave  time  for  performance, 
but  the  privilege  was  not  availed  of. 

Considered  as  a  bill  of  review,  the  paper 


I  filed  was  wholly  insufficient,  In  not  fully  set- 
ting out  or  stating  the  orl^nal  bill  and  pro- 
ceedings thereunder.  A  mere  synopsis  of 
what  the  pleader  regards  as  the  subBtauce  of 
the  proceeding  sought  to  be  reviewed  Is  not 
sufficient.  Judson  v.  Stephens,  supra;  Good- 
rich V.  Thompson,  88  111.  206;  Bruschke  v. 
Der  Nord  Chicago  Sehuetzen  Verein,  supra; 
AxteU  V.  Pulslfer,  155  111.  141,  3&  N.  E.  613. 

It  iB  objected  that  the  court  had  given  to 
the  attorney  for  Mrs.  Cole  a  Judgment 
against  appellant  for  25  per  cent  of  the  ali- 
mony, under  a  contract  by  hef  to  give  the  at- 
torney that  per  cent  of  what  he  could  re- 
cover for  his  services,  and  that,  If  the  decree 
stands,  appellant  Is  liable  to  pay  25  per  cent, 
of  It  twice.  There  was  an  order  made,  as 
between  the  administrator  and  the  attorney, 
but  the  appellant  was  not  a  party  to  it 
There  was  no  notice  to  him,  nor  appearance 
by  him.  The  court  found  that  the  contract 
waa  an  equitable  assignment  to  the  eMomej 
of  25  per  cent  of  the  alimony,  but  there  is 
nothing  In  that  order  which  endangers  ap- 
pellant's rights,  or  under  which  he  could  be 
required  to  pay  the  decree,  or  any  part  of  It 
twice.  The  Judgment  of  the  appellate  court 
will  be  affirmed.  Affirmed. 


STBBNBBRO  et  aL  v.  PBQFLB  ex 

EOOHBBSPERGBB. 
(Snpreme  Conrt  of  lUInoli.  Jan.  10,  1897.) 
Mdhioifai.  Oorpob*tion8— Strebt  Imphovbhsst 

— ABSRSBHBItm— Validitt— COL- 
UTBRAL  Attack. 

1.  Where  an  ordinance  for  a  street  Improve- 
ment, and  all  proceedlogs  thereunder,  are,  oo 
their  face,  sufficient  and  fnlfil]  everv  condi- 
tion requisite  to  confer  JurlBdictioo  on  the  coun- 
ty court  the  ordinance,  assessment,  and  Judg- 
ment of  confirmation  of  the  county  court  are 
not  void  because  there  was  a  misnomer  of  one 
terminns,  or  a  misdescription  of  the  improve- 
ment. 

2.  Where  an  ordinance  for  a  street  improre- 
ment  the  assessmeot  and  Judgment  of  con- 
firmation of  the  coDQty  court  are  not  void, 
but  the  ordinance  is  merely  insufficient  be- 
cause the  description  of  the  locality  is  defective, 
as  appears  by  extraneoas  evidence,  objection 
by  property  owners  for  sach  faisufBciency  can- 
not be  first  made  on  on  application  for  Judg- 
ment of  sale. 

Appeal  from  Cook  county  court;  O.  N.  Gar- 
ter, Judge. 

Application  by  the  people,  on  the  relation 
of  T>.  H.  Kochersperger,  for  a  Judgment  of 
sale  for  delinquent  taxes.  From  a  Judgment 
overruling  objections  filed  by  Karl  Steen- 
berg  and  others,  they  appeal.  Affirmed. 

Darrow,  Thomas  &  Thompson,  for  appel- 
lanta   J.  D.  Adair,  for  appellee. 

CARTWRIGHT,  J.  There  was  a  proceeil- 
Ing  by  special  assessment  in  the  county  court 
of  Cook  county  for  the  curbing,  grading, 
and  paving  of  a  part  of  Mead  street  in  the 
city  of  Chicago,  and  by  the  Judgment  of  that 
court  the  assessment  against  appellants'  lots 
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was  conflrmed.  When  application  was  made 
by  the  county  collector  for  judgment  of  sale 
against  the  lots  aa  delinquent,  appellants 
appeared  and  filed  objections,  which  were 
overruled,  and  Judgment  was  entered.  The 
objection  relied  upon  in  the  county  court  and 
here  is  that  In  the  ordinance  and  all  proceed- 
ings for  the  levy  of  the  assessment,  includ- 
ing the  Judgment  of  eonflrmatlon,  there  was 
a  misnomer  of  the  northern  terminus  of  the 
improvement  The  locality  where  the  curb- 
ing, grading,  and  paving  was  to  be  done  was 
described  as  "Mead  street  in  thecityof  Chica- 
go, from  Fullerton  avenue  to  Logan  avenue  In 
said  city  of  Chicago."  There  was  no  such  street 
asLoganavenue  Intersecting  Mead  street.  The 
improvement  was  in  factonMead  street,from 
FoUerton  avenue  to  a  street  running  from 
the  middle  of  Logan  square  across  Mead 
street,  and  which  had  been  called  "Humbolt 
Avenue"  up  to  January  14,  1895,  when  it  was 
iiamed  "West  Wrightwood  Avenue."  The 
assessment  was  made  for  that  improvement, 
and  the  work  was  about  completed,  when 
the  county  collector  applied  for  the  Judg- 
ment. 

It  being  conceded  that  the  objection  made 
would  have  been  a  good  one  if  presented  on 
the  motion  for  confirmation  of  the  assess- 
ment, the  controversy  is  over  the  question 
whether  it  could  be  taken  advantage  of  in 
the  collateral  proceeding  for  Judgment  of 
sale.  That  depends  on  the  question  whether 
the  county  court  had  Jurisdiction  to  take  any 
action  in  the  special  assessment  proceeding. 
If  It  had  such  Jurisdiction,  its  Judgment 
against  app^lants'  lots  was  of  binding  force, 
although  there  may  have  been  some  objec- 
tion to  the  entry  of  Judgment  of  confirma- 
tion, which.  If  presented,  would  have  been 
sustained.  In  such  case  the  objection  can- 
not be  raised  in  the  collateral  proceeding. 
ProBt  T.  People,  83  111.  154;  Andrews  v. 
People,  Id.  52»;  Gage  v.  Parker,  103  111.  528; 
Schertz  v.  People,  105  lU.  27;  Dickey  v.  Peo- 
ple, 160  lU.  633,  43  N.  £.  606.  On  the  other 
hand,  if  the  county  court  acted  without  Jiiris- 
dlctlon  in  entering  its  Judgment  of  confirma- 
tion, that  Judgment  would  be  void,  and  could 
be  successfully  resisted  anywhere.  Schertz 
V.  People,  supra;  Boynton  v.  People,  155 
111.  66,  39  N.  B.  622;  Culver  v.  People,  101 
HI.  88,  43  N.  E.  812.  The  ordinance,  affidavit 
of  posting  notices,  certificate  of  publication, 
assessment  roll,  and  all  proceedings  were,  on 
their  face,  proper  and  sufficient,  and  fulfilled 
every  condition  requisite  in  the  law  to  con- 
fer Jurisdiction  on  the  county  court.  In 
such  a  case  we  cannot  assent  to  the  claim 
that  the  ordinance  was  a  nullity,  and  the 
assessment  and  Judgment  of  the  county 
court  void,  because  there  was  a  misdescrip- 
tion of  the  Improvement.  Where  an  ordi- 
nance exceeds  the  power  of  the  city  council, 
or  the  necessary  conditions  for  its  enactment 
have  not  been  observed,  the  ordlnaiKe  will 
be  void,  and  no  rights  can  grow  up  under 
It;  but  this  ordinance  is  not  of  that  char^ 


acter.  The  enactment  of  such  an  ordinance 
was  within  the  corporate  pow^er,  and  there 
Is  no  question  of  its  lawful  passage.  The  de- 
scription of  the  locality  where  the  Improve- 
ment was  to  be  made  was  defective,  as  ap- 
pears by  extraneous  evidence,  and  for  that 
reason  an  objection  might  have  been  sus- 
tained to  the  confirmation.  The  parties  as- 
sessed were  notified  of  the  assessment 
against  their  property  for  the  Improvement 
specified  In  the  ordinance,  and,  If  they  want- 
ed to  object  that  the  ordinance  was  insuffi- 
cient because  the  northern  terminus  was 
wrong  or  was  uncertain,  they  should  have 
made  their  objection  on  the  application  for 
Judgment  of  eonflrmatlon.  They  would  then 
have  had  an  opportunity  to  prove  the  fact. 
The  county  court  had  ■  Jurisdiction  to  enter 
Judgment  of  confirmation,  and  objections  for 
mere  insufficiency  of  the  ordinance  cannot  be 
made  by  collateral  attack  on  the  application 
for  Judgment  of  sale.  Gage  v.  Parker,  supra; 
People  V.  Green,  158  IlL  594,  42  N.  E.  163. 
The  Judgment  of  the  county  court  is  af- 
firmed. Affirmed. 


(164  111.  em 

ILLINOIS  CENT.  B.  CO.  T.  CITY  OF 
KANKAKEB. 

(Supreme  Court  of  Illhiois.   Jan.  19,  1897.) 

StRBET  IhPBOVBHBNT  —  A88B89HBNT  — FropbBTT 
St^BJBCT. 

A  railroad  right  of  way,  parallel  with  and 
adjoining  a  street,  is  assesRable  for  special 
benefits  for  an  improvement  of  the  street. 

Appeal  from  Kankakee  county  court;  John 
Small,  Judge.' 

Petition  by  the  city  of  Kankakee  for  the 
appointment  of  commissioners  to  assess  bme- 
flts  for  a  street  improvement  From  a  judg- 
ment against  the  realty  of  the  Illinois  Cen- 
tral Railroad  Company  for  f  1,S00,  the  amount 
assessed  by  the  commiaslonem,  the  company- 
appeals.  Affirmed. 

On  December  18,  1895,  appellee,  the  city  of 
E^ankakee,  passed  an  ordinance  providing  for 
the  Improvement,  by  paving,  curbing,  etc., 
of  thht  part  of  East  avenue  lying  between 
Oonrt  street  on  the  north  and  Hickory  street 
ou  the  south,  to  be  paid  for  by  a  special 
assessment  upon  the  realty  specially  bene- 
fited thereby,  so  far  as  the  same  could  be  le- 
gally assessed*  and  the  balance  by  general 
taxation.  The  part  of  East  avenue  Involved 
In  this  controversy  adjoins  and  runs  paralld 
with  the  right  of  way  of  the  railroad  of  aj^ 
pellant  the  length  of  .three  blocks.  At  the 
north  end  of  the  pn^Kued  pavement  East 
avenue  is  about  15  feet  higher  than  the  track 
of  f4>pellant,  and  &lls  rapidly  towards  the 
south,  so  that,  one  block  south,  at  MenAant 
street  (which  does  not  extend  across  the 
tracks),  both  are  abaat  on  a  level  Continu- 
li^  south,  to  the  next  cross  street  (Statkm 
street),  the  avenue  and  tracks  are  nearly  on  a 
level,  but  at  Hlckcoy,  the  third  cross  street 
south,  the  tracks  are  higher  than  the  avenue. 
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Hie  station  la  located  opposite  Station  street. 
OommlBaloner*  were  appointed,  who  estimat- 
ed tbe  probable  cost  of  the  ImiMOTemeat  at 
$11.04&60.  The  petltlim  of  appellee  was  filed 
lu.  the  county  court,  and  commissioners  were 
appointed  to  spread  tlie  assessment  Tbe  to- 
tal sum  ttans  to  be  raised  was  fixed  at  $9.- 
100.00;  and  the  right  of  way,  of  appellant  was 
assessed  at  91,50a  Upon  the  return  of  the 
assessment  appelant  filed  objections,  which 
were  heard  by  the  coort,  a  Jury  being  waived. 
Evidence  was  submitted,  and  the  court  found 
that  ax^llant's  realty  was  not  assessed  mwe 
than  It  would  be  benefited,  and  the  objections 
were  overruled.  From  a  Judgment  against  the 
realty  of  appellant  for  91,500  ttie  Illinois  Cen- 
tral Railroad  Company  appeals  to  this  court. 

W.  R.  Hunter,  for  appellant  Paddock  & 
Cooper,  tor  appellee. 

WIIVKIN,  J.  <8fter  stating  the  facts).  On 
the  trial  below  appellant  submitted  to  the 
conrt  18  written  propositions  of  law,  em- 
bodying the  law  relating  to  special  assess- 
ments, all  <^  which  the  court  held,  except 
the  t^th,  whldi  Is:  "That,  under  the  law  and 
evidence,  said  real  prc^r^  of  said  company, 
assessed  toe  said  Improvement,  wlU  not  be 
specially  benefited  thereby."  Tliat  the  rail- 
road right  of  vof,  relatively  situated.  Is  as- 
sesaaMe  for  special  benefits  arising  from  local 
street  InqirovemoitB,  is  settled  repeated 
decisions  of  this  court  Euehner  t.  City  of 
Freeport,  143  HL  92,  82  N.  BL  813;  Rich  v. 
City  of  Chicago,  1D2  DL  18,  88  N.  E.  255,  and 
cases  there  cited.  Proposition  10,  aa  a  propo- 
sition of  law,  was  therefore  rightly  refused. 
The  only  question,  then,  presented  by  thI^ 
record  for  our  consideration.  Is  one  of  fact 
Counsel  insist  that,  under  the  evidence  here- 
in, to  an  unprejudiced  judicial  mind,  the  pro- 
posed improvement  win  not  specially  benefit 
tiie  right  of  way.  Whether  or  not  as  a 
matter  of  fact  the  property  was  specially 
benefited,  and,  If  so,  the  amount  <tf  the  bene- 
fit was  a  question  tor  the  court  vuAer  all 
the  evidence.  The  report  of  the  commission- 
era,  by  the  express  inuvlsions  of  the  statute, 
made  a  prima  facie  case  for  the  city.  Tbe 
evidence  Introduced  by  appellant  to  ovemHne 
that  prima  fade  case,  and  that  ett&ee&  bj 
the  city  in  rebuttal,  was  conflicting;  and, 
after  carefully  considering  an  the  evidence, 
we  cannot  say  that  the  court  erred  in  Its  con- 
clusion that  the  assessment  was  fair  and 
reasonable.  The  Judgment  of  the  county 
court  will  be  affirmed. 


aU  III.  666) 

GULLBTT  V.  FARLEY  et  aL 
(Snpreme  Court  of  IlUnoii.  Jao.  19,  1897.) 

DOWEB— FrOPXBTT  in  LiBC— tlBNDNCffATlOH— 
El.BOTIOK. 

1.  A  written  renunciation,  filed  in  the  county 
court  within  a  year  after  testator's  death  (Ker. 
St  e.  41.  I  11),  by  his  widow,  who  elected  to 


talw  in  Ilea  of  the  provldons  of  tbe  will  her 
"dower  and  legal  share  in  the  estate"  which  shall 
remain  after  the  payment  of  debts,  is  a  suffi- 
cient renunciation  to  enable  the  widow  to  take 
ander  secHon  12,  which  provides  that  where  a 
husband  dies  testate,  leaving  no  children,  the 
wife  may,  if  she  elect,  have  in  lieu  of  dower 
one-half  of  all  the  estate  which  remains  after 
the  payment  of  claims  against  the  estate;  since 
the  word  "dower"  In  the  renunciation  can  be 
rejected,  as  her  evident  intention  was  to  take 
an  estate  burdened  with  debts. 

2.  A  widow  who  files  a  bill  for  partition,  al- 
leging that  she  1b  the  owner  in  fee  of  tbe  undi- 
vided one-half  of  land  left  by  her  husband, 
makes  a  suffident  election  under  Rev.  St.  c. 
41,  i  12,  providing  that  if  a  hnsband  die  tes- 
tate, leavmB  no  child,  the  widow  may,  if  she 
elect  hare  in  lien  of  dower  absolutely  one-half 
of  all  the  estate  after  all  legal  charges  are  paid. 

Appeal  from  circuit  court,  Woodford  coun- 
ty; N.  W.  Green,  Judge, 

Bill  by  Boslna  Farley  and  otlma  against 
Robert  GuUett  for  partition.  There  was  a 
Judgment  for  OKuplalnanta,  and  defendant 
appeals.  Affirmed. 

Eliza  Gullett  exhibited  her  bill  In  chan- 
cery in  the  circuit  court  of  Woodford  county 
on  the  2oth  day  of  June,  1804,  showing  that 
she  and  one  Robert  Gullett  were  tenants  in 
comm(»i  and  owners  In  equal  moieties  of 
the  S.  B.  %  of  section  9,  township  27  N., 
range  1  W.  of  the  third  P.  la  TaxeweU 
county;  that  they  derived  tide  through 
James  Gullett  who  died  on  the  15th  day  at 
December,  1888.  teatate,  and  without  Issue, 
but  leaving  bis  widow.  Bllaa  Gullett  the 
complainant  In  the  bUl;  that  bla  last  will 
was  probated  In  th»  County  court  of  Taae- 
well  county  on  the  aotb  day  ot  Febrvaty, 
1804,  and  letters  testamentary  issued  to 
George  W.  Kingsbury  as  executor  of  the 
will.  By  the  will  Jamea  Oullett  made  ca^ 
tain  provisions  for  hia  widow,  EUsa  OuUett, 
In  lieu  of  dower.  He  devised  the  &  K  % 
of  sectton  8  aforesaid  to  Robert  OuUett 
cbuging  Bucb  bequest  with  certain  pay- 
ments and  disbursements  to  be  made  by 
him.  He  also  devised  certain  lands  to  hla 
wife,  wblch  are  eliminated  from  this  con- 
troversy. Eliza  Gullett  on  tbe  26th  day  et 
March.  1804,  filed  in  the  countjr  court  of 
Tazewell  county  an  Instrument  In  writing 
by  which  tiie  roiounced  the  provlsfams  of 
the  win  which  had  been  made  in  her  favcn-, 
and  in  her  bill  'claimed,  la  lieu  of  the  pro- 
visions  made  tor  her  by  the  said  will  of 
James  Gullett  that  \tf  such  renunciation  sbe 
was  entitled  to  one-half  of  the  real  estate 
of  which  her  husband,  James  Gullett  died 
seised.  Eliza  Gullett  died  on  the  7th  day 
of  Januaiy,  1896,  teatate,  leaving  no  Issue 
or  husbatid  surviving  her.-  Her  will  was 
dated  the  18th  of  December,  1804,  and  ad- 
mitted to  probate  In  the  county  court  of 
Tazewell  county  the  2it3x  of  January,  180S, 
and  letters  were  Issued  therecm  to  Lewis 
Hamu,  with  the  will  annexed.  By  her  will, 
among  other  devises,  she  made  the  f<^ow- 
Ing  to  Roslna  Farley:  **!  also,  for  the  fore- 
going reasons,  devise,  give,  and  bequeath  te 
the  said  Roslna  Farley  any  and  all  real  e»* 
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tate  owned  by  me  now  or  hereafter,  to  her 
and  her  heirs  and  assigOB  forever."  By 
leave  of  court,  Roslua  Farley  was  made,  up- 
on the  suggestion  of  the  death  of  Eliza  Gul- 
lett,  a  party  complainant,  and  on  the  15th 
of  April.  1895.  she  filed  an  amended  bill  in 
the  natiire  of  a  supplemental  bill,  setting  up 
the  dcuth  of  Eliza  Gullett,  and  that  under 
the  devise  in  her  will  she,  Roslna  Farley, 
was  the  owner  of  the  undivided  %  'of  the 
S.  E.  ^  of  section  9,  township  27  N..  of 
range  1  W.  of  the  third  P.  M.,  In  Tazewell 
county,  and  praying  for  a  partition  thereof 
between  her  and  Robert  GuUert.  Answer 
waa  filed  by  the  defendant,  and  replication 
to  the  answer  by  the  complainants,  and 
hearing  had,  and  the  court  ordered  that  the 
premises  he  partitioned  as  asked  in  the 
prayer  of  the  bill.  To  reverse  this  decree 
the  case  Is  brought  to  this  court. 

WbiBlow  Brans  and  M.  O.  Qnlnn.  for  ap- 
pelant W.  Xi.  Ellwood  and  B.  D.  Meek, 
for  ^pellees. 

CRAIG,  J.  (after  staUng  the  facts).  The 
questions  presented  by  the  record  are: 
First.  Did  Eliza  Gullett,  by  the  renuncia- 
tion filed  by  her  In  the  county  court  of 
Tazewell  county  at  the-  March  term,  1894, 
simply  take  dower  In  the  premises  In  con- 
troversy and  one-half  of  the  personal  estate, 
d  which  James  Gullett  died  possessed,  aft- 
er the  payment  of  debts  under  sections  10, 
11,  c.  41,  Rev.  St  lu.,  or  did  she  take  un- 
der such  renunciation  one-half  of  the  real 
estate  In  fee  simple  of  which  James  Gullett 
died  seised,  under  section  12,  c.  41  (Hnrd's 
Rev.  St  p.  552)?  Second.  Did  Eliza  Gul- 
lett, by  exhibiting  h^  biU  In  the  circuit 
court  of  Woodford  county,  and  ayerrlng 
therein  that  she  was  the  owner  of  the  un- 
divided one-half  of  the  premises  In  contro- 
versy, elect  to  take  one-half  of  the  real  and 
personal  estate  after  the  payment  of  debts, 
under  section  12,  c.  41,  Rev.  St.? 

1.  The  sections  of  the  statute  that  con- 
trol and  determine  the  controversy  are  as 
follows: 

"Sec.  10.  Any  devise  of  land,  or  estate 
therein,  or  any  other  provision  made  by* 
will  of  a  deceased  husband  or  wife  for  the 
surviving  wife  or  husband  shall,  unless  oth- 
erwise ex^wessed  in  the  will,  bar  the  dower 
of  snch  snrtlTlng  husband  or  wife  in  the 
lands  of  the  deceased,  unless  such  survlTor 
shall  elect  to  and  does  renounce  the  benefit 
of  such  devise  or  other  provision.  In  which 
case  he  or  she  shall  be  entitled  to  dower 
In  the  lands  and  to  one-third  of  the  poson- 
al  estate  after  the  payment  of  all  debts. 

"Sec.  11.  Any  one  entitled  to  an  electipn 
under  either  of  the  two,  preceding  sections 
shall  be  deemed  to  have  elected  to  take 
such  jointure,  devise  or  other  provision,  an- 
less' within  one  year  after  letters  testamen- 
pary  or  of  administration  ore  Issued,  be  or 
she  shall  deliver  or  transmit  to  the  county 


court  of  the  proper  coun^  a  written  renun- 
ciation of  such  jointure,  devise  or  other 
provision. 

"Sec.  12.  If  a  husband  or  wife  die  testate, 
leaving  no  child  or  descendants  of  a  child,  the 
surviving  husband  or  wife  may,  If  he  or  she 
elect,  have,  in  lieu  of  dower  In  the  estate  of 
which  tlie  deceased  husband  or  wife  died  seis- 
ed (whether  the  right  to  such  dower  has  ac- 
crued by  renunciation  as  hereinbefore  provid- 
ed, or  otherwise),  and  any  share  of  the  per- 
sonal estate  which  he  or  she  may  be  entitled 
to  take  with  such  dower,  absolutely,  and  in 
his  or  her  own  right,  one-half  of  all  the  real 
and  personal  estate  which  shall  remain  after 
the  payment  of  all  just  debts  and  claims 
against  the  estate  of  the  deceased  husband 
or  wife.  The  election  herein  provided  for  may 
be  made  whether  dower  has  been  assigned  or 
not»  and  at  any  time  before  or  within  two 
months  after  notification  to  the  survivor  of 
the  payment  of  debts  and  claims,  and  not  aft- 
erwards." 

There  is  no  question  but  ifrs.  Eliza  Gullett 
as  the  widow  of  James  Gullett,  deceased,  un- 
der the  renunciation  and  election  Sled  by  her 
in  the  county  court  of  Tazewell  county,  at  the 
March  term,  18M,  could  have  taken  dower 
and  one-half  of  the  personal  estate  after  the 
payment  of  the  debts,  had  she  chosen  so  to 
do,  under  sections  10  and  11  of  the  dower  act. 
It  Is,  however,  no  bar  to  her  taking  one-half 
of  the  real  estate  under  the  election  filed  in 
the  county  court  that  she  could  have  taken 
dower  under  the  same  If  this  renunciation  and 
election  is  broad  enough  to  clearly  show  that 
It  was  her  purpose  and  Intention  to  renounce 
the  provisions  of  the  will,  and  in  lieu  thereof 
take  one-half  of  the  real  and  personal  estate, 
under  section  12  of  the  dower  act  Lessley  T. 
Lessley,  44  HI.  B27.  The  renunciation  and  elec- 
tion of  the  widow  was  as  follows:  "I,  Eliza 
Gullett,  surviving  wife  of  James  Gullett,  late 
of  the  county  of  Tazewell,  and  state  of  Illinois, 
deceased,  do  hereby  renounce  and  quit  all 
claim  to  the  benefit  of  any  Jointure  given  or 
assured  to  me  In  lieu  of  dower,  or  any  devise 
or  other  provision  made  to  me  by  the  last  wlU 
and  testament  of  the  said  James  Gullett  and  I 
do  elect  to  take  in  lieu  thereof  my  dower  and 
legal  share  In  the  estate  of  the  said  James 
Gullett  which  shall  remain  after  the  payment 
of  just  claims  and  debts  against  his  estate. 
I>ated  this  22d  day -of  March,  A.  D.  1S94. 
Eliza  Gullett"  The  widow,  In  the  Instru- 
ment sa^,  "I  do  elect  to  take  in  lieu  thereof 
[the  provisions  of  the  will  of  her  husband, 
James  Gullett]  my  dower  and  legal  share  In 
the  estate  of  the  said  James  Gullett  which 
shall  remain  after  the  payment  of  just  clalmis 
and  debts  against  his  estate."  If  the  word 
"dower"  were  dropped  from  this  sentence, 
there  would  be  no  question  as  to  the  legal 
effect  of  this  Instmment  It  Is  also  dear  that 
the  widow,  by  this  Instrument,  was  claiming 
an  estate  that  would  be  burdened  with  the 
debts  of  the  estate.  The  widow's  dower  Is  not 
chargeable  with  the  debts.  When  she  takes 
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one-half  of  the  real  estate  ander  section  12,  It 
la  chargeable  with  the  debts.  She  cannot 
claim  dower  under  eecUone  10  and  11  of  the 
dower  act,  and  also  avail  herself  of  the  pro- 
visions of  section  12  of  the  same  act  She  can- 
not take  under  both.  No  violence  la  done  this 
Instrument  by  rejecting  the  word  "dower" 
In  the  above  sentence,  and  holding  that  the 
widow  elected  to  take  one-half  the  real  and 
personal  estate.  It  Is  clear  that  the  widow, 
by  the  above  Instrument,  renounced  all  the 
provisions  of  the  will  of  her  husband  In  her 
favor.  The  law  then  fixed  what  estate  she 
would  take.  It  matters  little  what  she  claim- 
ed or  did  not  claim.  Her  rights,  on  renouncing 
the  will,  were  fixed  by  statute,  and  they  could 
not  be  affected  by  claiming  or  omitting  to 
claim  any  specific  estate.  Evans  v.  Price,  118 
Hh  598,  8  N.  B.  854.  This  court,  In  Its  opinion 
in  Re  Taylor's  Will,  S5  111.  252,  In  commenthig 
upoQ  Lessley  v.  Lessley,  uses  this  language: 
"This  court,  In  Lessley  v.  Lessley,  44  111.  527, 
in  discussing  the  right  of  the  election  of  the 
widow,  as  given  her  by  the  dower  act,  said 
that  right  was  based  upon  the  ground  that  the 
wife  has  an  Interest  in  the  estate  of  her  hus- 
band, of  which  he  cannot  deprive  her  by  will 
or  otherwise,  without  her  cons^iL"  It  con- 
clusively appears  that  the  widow  has  fuUy 
renounced  provisions  made  for  her  by  her 
husband's  will  In  lieu  of  dower;  that  she  has 
an  Interest  In  the  estate  of  her  husband  that 
he  cannot  deprive  her  of,  by  will  or  otherwise, 
without  her  consent;  that  the  renunciation  and 
election  filed  in  the  county  court  of  Tazewell 
county  at  the  March  term,  1894,  was  all  It  was 
necessary  for  the  widow  to  make  to  enable 
her  to  take  under  section  12  of  the  dower  act 
2.  The  widow,  by  filing  her  bill  In  chancery 
in  the  Woodford  circuit  court  for  the  partition 
of  the  premises  In  controversy,  and  by  aver- 
ring that  she  was  the  owner  In  fee  simple 
of  the  undivided  one-half  thereof,  made  the 
very  best  and  most  notorious  election  that  It 
was  possible  to  make,  and  one  that  all  the 
parties  in  Interest  must  take  notice  of.  It  was 
In  apt  time.  This  was  ample  notice  that  the 
widow  did  not  claim  dower,  but  one-hnlf  of 
the  estate  as  heir.  It  is  well  settli-d  that 
where  one  has  the  power  of  election  such  elec- 
tion need  not  be  formally  made.  1  White  & 
T.  Lead.  Cas.  Eq.  1154-11G9.  Where  a  widow 
is  put  upon  her  election  iKtweea  dower  and 
legacies  in  Ilea  thereof,  a  suit  for  the  legacies 
is  a  substantial  election.  2  Oerrn.  Estop,  p. 
1178.  An  election  may  be  expressed  or  it  may 
be  Implied  from  unequivocal  acts  iudlcntlng 
choice.  6  Am.  &  Eng.  Bnc.  Law,  2&i.  The 
widow,  EHiza  Gnllett,  having  renounced  the 
provisions  of  her  husliand's  (James  Gullett's) 
will  in  her  favor  by  the  written  instrument 
filed  In  the  county  court  of  Tazewell  county  at 
the  Match  term  thereof,  and  by  her  bill  in 
chanoery  filed  In  the  circuit  court  of  Wood- 
ford county  of  the  16th  of  August,  1S94,  and 
avoTlng  therein  that  she  owned  the  undivided 
one-half  of  the  prenJsee,  thereby  elected  un- 
equivocally to  take  onder  section  12  of  the 


dower  act,  and  was  seised  In  fee  simple  of  the 

premises,  and  had  authority  by  will  to  dis- 
pose of  the  same,  and,  having  so  disposed  of 
the  same,  to  Roslna  Farley,  she  became  seised 
in  fee  of  the  premises,  and  was,  therefore,  en- 
titled to  have  them  partitioned.  The  decree 
of  the  circuit  court  will  be  affirmed.  Affirmed. 


a64  111.  SST) 

SCHMITT      DETINB  et  al. 
(Supreme  Court  of  IlUnois.   Jan.  19,  1897.) 

GAKN18HHBNT  —  USPSCTIVB  ATTACHHEHT  BoND — 
BCIKK  PacIAB— WUBS  RbTDBNABLB— APPEAI 
— PRESOMPTIOW  OP  ReOULAKJTT. 

1.  A  defectire  attacbmeDt  bond,  being  amend* 
able,  does  notaflFectthe  jurisdiction  of  tiiecoart, 
BO  as  to  render  a  subsequent  judipnent  void,  and 
hence  cannot  be  objected  to  by  a  eamisbee  for 
the  firat  time  on  appeaL  6B  10.  App.  28B,  af- 
firmed. 

2.  The  fact  that  interrogatories  filed  to  be  an- 
swered by  a  garnishee  were  not  entitled  by  his 
proper  initials  la  immaterial,  where  be  was  no- 
tified of  their  filing  by'  his  proper  aame. 

3.  Under  Hard's  St  c.  62,  |  8,  requiring  a 
scire  fades  issued  against  a  garoiBbee  after 
the  entry  of  a  conditional  judgment  against  liim 
to  be  made  returnable  *'at  the  next  term  of 
court."  such  a  writ  made  returnable  at  any 
other  than  the  next  term  after  ita  innance, 
though  sucl)  term  commences  within  less  than 
10  days,  is  a  nnllity,  and  Its  serrice  confers  no 
antborid'  on  the  court  to  enter  a  final  jodf 
ment.   63  111.  App.  289,  reversed. 

4.  Where  action  was  broaght  against  three 
Mefendanta,  but  only  two  were  served,  and  jodg- 

ment.  was  rendered  against  them,  in  the  ab- 
sence of  a  bill  of  exceptions,  such  Jodgment 
will  be  presumed,  on  sppeat,  to  have  been 
warranted  by  the  evidence,  and  a  judgment 
against  a  sarnishee,  showing  him  to  have  been 
held  as  the  debtor  of  all  three  defendants 
named,  will  be  treated  aa  merely  defective  la 
form. 

Appeal  from  appellate  court,  FIrat  district 

Action  bjr  the  Untt«d  State*  Heater  Com- 
pany against  J.  M.  Devlue  and  others,  aa  the 
Weetem  Steam  &  Hot- Water  Heating  Oom- 
pany.  From  a  final  Judgment  against  him 
as  ganilBhee,  F.  J.  Schmitt  appealed  to  tlie 
appellate  court,  where  the  Judgment  waa  af- 
firmed (68  111.  Appi  289),  and  tw  appeals. 
Reversed. 

On  the  10th  day  of  Decemt>er,  1804,  the 
.Unittd  States  Heater  Company,  a  corpora- 
tion, commenced  an  action  of  assumpsit  In 
the  aqperior  court  of  Cook  county  against  J, 
M.  Devine,  Charles  P.  Meyers,  and  M.  K. 
Keenan,  a  firm  doing  business  as  the  West- 
ern Steam  &  Hot-Water  Heating  Company. 
On  the  same  day  an  aflidnvlt  for  an  attach- 
ment In  aid,  and  a  bond,  were  filed  with  the 
clerk  of  the  court,  and  a  writ  of  attachment 
in  aid  was  Issued  to  the  sheriff  of  Cook  coun- 
ty, dated  December  10,  1894,  returnable  on 
the  7th  day  of  January  next,  directing  bim 
to  summon  F.  J.  Schmitt,  W.  S.  Jones,  W.  S. 
Fisher,  Thomas  O'Gounell,  and  Joseph  Aarons 
as  garnishees.  On  January  7,  1895,  the  sher- 
iff returned  said  summons  issued  in  the  ac- 
tion of  assumpsit:  "Served  on  the  defendant 
M.  P.  Keenan  on  Decembw  21,  IS&i,  and  on 
the  defendant  J.  M.  Devine  on  December  37, 
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1S04."  The  defendant,  Charles  P.  Meyers 
was  not  served.  The  attachment  writ  was 
on  the  same  day  returned  served  on  appel< 
laut,  F.  J.  Schmitt,  as  garnishee,  on  Decem- 
ber 11, 1894.  On  January  23, 1805,  there  was 
entered  a  Judgment  by  default  against  the 
defendants  Kecnan  and  Devlne,  and  a  con- 
ditional Judgment  by  default  against  appel- 
lant as  garnishee.  A  scire  facias  issued 
against  the  defendant  Meyers  and  was  re- 
turned "Not  found."  No  further  proceedings 
were  had  as  to  Meyers,  and  no  process  was 
ever  served  on  blm.  On  January  30,  1895, 
-seven  days  after  the  entry  of  the  conditional 
Judgment  against  appellant  as  garnishee,  a 
writ  of  scire  facias  Issued,  commanding  the 
sheriff  of  Cook  county  to  summon  the  ap- 
pellant to  the  "next  term  of  said  court,  to  be 
held  on  the  first  Monday  of  March,"  to  show 
cause  why  said  conditional  Judgment  should 
not  be  made  flnaL  This  writ  was  served  on 
appellant  February  15,  1895,  and  on  March 
27,  1895,  an  order  was  entered  making  the 
conditional  Judgment  against  appellant  final, 
and  entering  Judgment  for  $681.40.  To  re- 
verse the  Judgment  ot  the  superior  court  the 
appellant,  F.  J.  Schmitt,  sued  out  a  writ  of 
error  In  the  appellate  court  of  the  First  dis- 
trict, wbere^  upon  a  hearing,  the  Judgment 
of  the  superior  conrt  was  affirmed.  To  re- 
verse the  latter  Judgment  Schmitt  appealed, 
the  appellate  court  having  Issued  a  ceTtlfl<»te 
of  Importance  under  the  statute. 

Loeb  &  Adler.  for  appellant.  Allen  & 
Blak^  for  appcUees. 

CRAIG,  J.  (after  stating  the  facta).  In  the 
argument  submitted  by  appellant  It  Is  claim- 
ed that  the  Judgment  should  be  reversed  be- 
cause the  attachment  bond  was  InsuflBclent, 
and  the  interrogatories  to  he  answered  by  ap- 
pellant as  garnishee  were  Insufficient.  It  Is 
also  claimed  that  the  superior  court  had  no 
Jurisdiction  to  render  final  Judgment  against 
appellant  because  the  scire  facias  to  show 
cause  was  Insufficient  It  la  also  Insisted,  as 
Mey^B,  one  of  the  defendants  in  the  original 
action,  was  never  served,  the  court  could 
enter  no  Judgment  In  favor  of  Meyers  and 
others,  for  the  use  of  the  plaintiff,  the  heater 
company,  against  the  garnishee. 

The  objection  made  to  the  bond  is  that  it  Is 
conditioned  for  the  payment  of  damages  aris- 
ing out  of  the  issuance  of  a  writ  returnable 
on  the  first  Monday  of  January,  1894,  while 
the  writ  Issued  In  the  cause  was  returnable 
on  the  first  Monday  of  January,  1895.  In 
ail  other  respects  the  bond  complied  with  the 
requirements  of  the  statute,  and  It  was  filed 
and  approved  by  the  clerk  of  the  court  who 
issued  the  writ  The  bond  was  defective, 
but  it  was  amendable  in  the  superior  court; 
and,  being  amendable,  it  was  not  void;  and, 
although  defective,  the  defect  did  not  de- 
prive the, court  of  Jurisdiction  to  render  the 
Judgment  Had  the  defendants  in  the  at- 
tachment or  the  garnishee  appeared  In  the 


superlOT  court  and  objected  to  the  bond,  the 
court  would  have  required  a  new  bond,  or 
dismissed  the  salt;  bat  the  objection  to  the 
bond,  when  made  for  the  first  time  on  ap- 
peal, cornea  too  late.  Dennison  v.  Taylor, 
142  HL  45.  81  N.  B.  148. 

As  respects  the  interrogatories:  It  Is  not 
denied  that  Interrogatories  to  be  answered 
were  filed,  but  the  objection  la  they  were  not 
properly  entttled,~that  they  were  entitled 
"Intwrogatories  to  be  Answered  by  W.  S. 
Schmitt,  Joseph  Aarons,  W.  S.  Jones.  Wil- 
liam Fisher,  and  Thonms  O'Connell,  Respec- 
tively," while  appellant^s  name  was  F.  J. 
Schmitt  We  do  not  regard  this  defect  as  of 
any  consequence.  He  was  notified  by  his 
proper  name  that  Interrogatories  had  been 
filed,  and,  while  the  caption  of  the  paper  at 
the  head  of  the  interrogatories  did  not  de- 
scribe hia  Initials  correctly,  he  waa  in  no 
manner  deceived  or  misled  by  It 

We  now  come  to  the  question  raised  In 
regard  to  the  scire  facias  served  on  the  gar- 
uishe&  On  the  23d  day  ot  January,  1895,  a 
conditional  Judgment  was  «ita%d  in  the  case 
as  follows:  "United  States  Heater  Co.  vs. 
J.  M.  Devlne,  Gbarlea  P.  Meyers,  and  M.  P. 
Keenan,  aa  Western  Steam  and  Bot-Wat^ 
Heating  Company.  162,733.  Assumpsit  and 
Attachment  in  Aid.  It  appearing  to  the  court 
that  due  personal  service  of  process  of  gar- 
nishee summons  issued  In  said  cause  has 
been  had  on  F.  J.  Schmitt,  W.  S.  Jones, 
Thomas  O'Connell,  and  Joseph  Anions,  gar- 
nLshees  herein,  and  they,  being  now  called 
In  open  court,  come  not,  nor  does  any  per- 
son for  them,  bat  herein  thc^  make  default, 
which  la,  on  motion  of  plalntUTs  attorney, 
ordered  to  be  taken,  and  the  same  la  hereby 
entered  of  record,  wha%fore  a  conditional 
Judgment  ought  to  be  entered  against  aald 
garnishees,  therefore  it  Is  considered  by  the 
court  that  the  defendants  J.  M.  Devlne, 
Charles  P.  Meyers,  and  M.  P.  Keenan,  as 
Western  Steam  and  Hot-Water  Heating  Com- 
pany, for  the  use  of  the  plaintiff.  United 
States  Heater  Company,  do  have  and  recover 
of  and  from  the  said  garalshees  the  sum  of 
$691.46,  and  Interest  therecoi  tvom  date,  bdng 
the  amount  of  the  original  Judgment  rendered 
at  the  date  aforesaid,  together  with  all  plain- 
tiff's costs  and  charges  In  this  behalf  exp^d- 
ed,  unless  the  said  garnishees,  after  being  duly 
served  with  a  scire  facias  to  be  issued,  shall 
show  cause,  if  any  they  have,  why  the  alMve 
conditional  Judgment  should  not  be  made 
final,  and  execution  issued  accordingly."  On 
the  90th  day  of  January,  1895,  a  scire  facias 
was  issued,  commanding  the  sheriff  to  sum- 
mon F.  J.  Schmitt,  W.  S.  Jones,  Thomas 
O'Connell,  and  Joseph  Aarons,  garnishees, 
"personally  to  be  and  appear  before  the  said 
superior  court  of  Cook  county  on  tlie  Qrst  day 
of  the  next  term  thereof,  to  be  holden  at  the 
courthouse,  In  Chicago,  in  said  county,  on 
the  first  Monday  of  March  next  then  and 
there  to  show  cause  why  final  Judgment 
should  not  be  ent«:ed  against  theoL"  This 
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writ  was  Berved  on  ^pellant  on  February 
15,  1885,  and  at  the  March  term  a  default 
was  taken,  and  final  Judgment  entered 
against  him  on  March  27th.  It  will  be  ob- 
served that  five  days  of  the  January  term, 
1895,  and  the  February  term,  Intervened  be-' 
tween  the  teste  and  the  return  day  of  the 
scire  facias;  and  the  question  presented  Is 
whether  the  court  was  authorized  to  rentier  a 
judgment  against  a  garnishee  on  a  scire  facias 
thus  Issued  and  eerred,  when  the  garnishee 
failed  to  appear. 

The  act  of  January  29,  1827  (Gale's  St 
1839,  p.  529),  and  the  act  of  1845  (Rev.  St 
1845,  p.  413,  c.  83),  both  provided  that  the 
first  process  (summons)  "shall  be  made  re- 
turnable on  the  first  day  of  the  next  circuit 
court  In  which  the  action  may  be  com- 
menced." In  case  the  sun^mons  could  not 
be  served  10  days  before  the  return  day,  the 
sheriff  was  at  liberty  to  serve  It  at  any  time 
before  the  return  day;  but  In  such  a  case  the 
defendant  was  entitled  to  a  continuance  until 
the  next  term  of  the  court  Under  the  fore- 
going statutes  it  was  uniformly  held  that  if 
more  than  a  term  was  allowed  to  intervene 
between  the  teste  and  return  day  of  the  sum- 
mons, it  was  void.  BLlldreth  v.  Hough,  20 
ni.  331;  Elee  v.  "Walt  28  IlL  70;  Miller  v. 
Handy,  40  111.  448;  Hochlander  v.  Hochlander, 
73  lU.  618;  Culver  v,  Phelps,  130  IlL  224, 
22  N.  E.  809.  But  by  the  practice  act  of  1S72 
(Hurd's  St  p.  1154,  e.  110)  the  act  of  1845 
was  changed.  It  provides  that  a  summons 
shall  be  made  returnable  on  the  first  day  of 
the  next  term  of  court  In  which  the  action 
may  be  commenced.  If,  however,  10  days 
shall  not  intervene  between  the  time  of  suing 
out  the  summons  and  the  next  term  of  court, 
it  shall  be  made  returnable  to  the  succeed- 
ing term.  If  this  statute  controlled  a  scire 
facias  like  the  one  la  question,  then  It  Is 
plain  the  summons  was  properly  issued;  but 
we  are  satisfied  this  statute  does  not  govern 
or  control  a  scire  facias  issued  against  a  gar- 
nishee. The  legislature,  at  the  same  session 
at  which  the  practice  act  in  relation  to  the 
return  of  a  summons  was  changed,  in  ex- 
press terms  provided  that  a  scire  facias 
against  a  garnishee  should  be  made  return- 
able to  the  next  term  of.  court,  as  will  be 
found  upon  an  examination  of  section  8,  c. 
02,  Hurd's  St,  entitled  "Garnishment."  Tliat 
section  declares:  "When  any  person  shall 
have  been  summoned  as  a  garnishee  upon  any 
attachment  or  other  writ  issued  out  of  any 
court  of  record,  •  •  •  and  shall  fail  to 
appear  or  make  discovery  as  by  this  act 
required,  the  court  may  enter  a  conditional 
judgment  against  such  garnishee  for  the 
amount  of  plaintiff's  demand,  *  ♦  •  and 
thereupon  a  scire  facias  shall  issue  against 
such  garnishee  returnable  *  •  *  at  the 
next  term  of  court."  This  statute  Is  so  plain 
and  clear  on  the  question  in  regard  to  tlie 
return  of  a  scire  facias  that  there  can  be  no 
doubt  to  what  was  Intended.  If  the  gar- 
nishee act  was  silent  In  regard  to  the  return 


day  of  the  writ,  resort  might  then  be  had  to 
the  practice  act;  but  such  Is  not  the  case. 
Here  is  a  positive  provision  of  the  statute 
directing  that  the  writ  shall  be  returnable 
at  the  next  term.  If  it  had  been  Intended 
that  a  scire  facias  shonld  be  made  returnable 
to  the  second  succeeding  term,  the  legislature 
would,  no  doubt  have  made  the  same  pro- 
vision In  regard  to  writs  of  that  character 
that  was  made  In  case  of  a  summons.  As 
the  statute  required  the  writ  to  be  made  re- 
turnable at  the  next  succeeding  term,  the 
clerk  of  the  court  had  no  authority  to  make 
the  writ  returnable  at  another  or  a  different 
term.  The  writ  must  therefore,  be  regarded 
as  a  nullity,  and  the  service  of  such  a  writ 
conferred  no  authority  on  the  court  to  render 
Judgment  against  appellant 

One  other  question  remains  to  be  considered. 
As  has  l>een  seen,  one  of  the  defendants  in 
the  action  brought  by  the  United  States  Heat- 
er Oompany— Meyers— was  not  served  with 
process;  and  it  Is  contended  that  the  court 
erred  in  eutei-Ing  judgment  against  appellant 
as  garnishee  before  Meyers  was  served  with 
process.  The  original  action  was  brouglic 
against  Keenau,  Devlne,  and  ileyers.  No 
service  being  had  on  Meyers,  judgment  was 
rendered  against  the  other  two  defendants. 
This  record  contains  no  bill  of  exceptions, 
and.  In  the  absence  of  a  bill  of  exceptions 
showing  the  evidence  before  the  court  when 
the  judgment  was  rendered.  It  will  be  pre- 
sumed that  the  evidence  fully  sustained  the 
judgment  as  It  was  rendered  by  the  court 
The  fact  that  the  judgment  entered  against 
the  garnishee  In  form  Includes  Meyers  with 
Keenan  and  Devlne  is  a  mere  formal  defect 
and  Injures  no  one.  For  the  error  Indicated, 
the  Judgment  of  the  appellate  and  supreme 
courts  will  be  reversed,  fl,nd  the  cause  will 
be  remanded.  Beversed  and  reouinded. 


au  111.  fiui 

MANSFIELD  v.  PEOPLE  ex  rel.  WELLS. 
Count)'  Treasurer. 
(Supreme  Court  of  Illinois.   Jan.  19.  1887.) 

ICOHICIPAL  IMPROVBHSSTS  —  OrDIXANOI  —  NBOM 

8AKT  SpECIKIUATIOSS. 

Under  1  Starr  &  C.  Ana.  St  Ed.)  c. 
24,  par.  430,  providing  that  un  ordiiinnce  au- 
thonziuE  the  constructjon  of  a  sidewalk  shnll 
"prescribe"  its  width  and  the  material  of  which 
it  ebalt  be  constructed,  an  ordinance  which  pro- 
vides that  a  walk  shiill  be  "not  leas  than '  a 
snocifiod  width,  and  shall  be  built  of  brick  of 
given  dimensions,  "or"  of  paving  tile,  etc.,  ia  fa- 
tally defective. 

Appeal  from  Gook  county  court;  Charles  A. 
Bishop,  Judge. 

Application  by  A.  L.  Wells,  treasurer  and 
ex  officio  collector  of  Dekalb  county,  for  Judg- 
ment agalust  the  land  of  B.  Mansfield  for  a 
delinquent  special  tax.  From  a  Judgment 
pursuant  to  said  application,  defoidant  ap- 
peals. Reversed. 

Alschuler  &  Murphy,  for  appellant  Games 
&  Duntott  and  C.  G.  Faxoo,  for  appeUee. 
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WILKIN,  X  This  18  an  uppesl  from  a 
judgment  rendered  In  ibe  court  below 
agaiuBt  lands  of  appellant  for  a  dellnqumt 
special  tax  levied  by  the  cit7  ot  Sandwich 
for  the  coDstrucUon  of  a  sidewalk.  The 
ordinance  providing  for  the  constmction  of 
the  walk  was  passed  by  the  city  council  un- 
der pai-agraphs  429  and  430  of  chapter  24, 
1  Starr  &  C.  Ann.  St.  (2d  Ed.);  1  Starr  &  C. 
Ann.  St.  Cist  Bd.)  c.  24,  pars.  305,  306.  Upon 
the  hearing,  among  other  things.  It  was  con- 
tended that  the  ordinance  failed  to  state 
the  width  of  the  sidewalk,  and  to  prescribe 
the  material  of  which  It  should  be  construct- 
ed, or  the  manner  of  Its  construction,  as  re- 
quired by  the  statute.  Paragraph  430  pro- 
Tides  that  the  ordinance  authorising  the  side- 
walk shall  define  its  location  with  reascmable 
certainty,  **8hall  prescribe  its  width,  the  ma- 
terial of  which  it  shall  be  constructed,  and 
the  manner  of  Its  construction."  The  only 
attempt  to  comply  with  this  requirement  by 
the  ordinance  in  question  la  foimd  in  the  sec- 
ond section,  as  follows:  "Sec.  2.  All  of  said 
sidewalks  mentioned  and  descrllaed  in  sec- 
tion 1  of  this  ordinance  shall  be  not  less  than 
four  feet  six  inches  in  width,  and  shall  be 
constructed  of  brick  of  ordinary  size,  ^ht 
Inches  long,  four  inches  wide  and  two  inches 
In  thickness,  or  paving  tile  of  at  least  two 
Inches  in  thickness  and  eight  inches  square, 
and  the  necessary  triangular  haif  brick,  laid 
flat  upon  a  bed  of  sand  prepared  for  the 
same,  excejit  at  points  used  for  drive  ways, 
where  hard  bnmt  brick,  eight  inches  long, 
four  hiches  wide,  and  two  Inches  thick  shall 
be  used,  and  the  same  set  edgewise  upon 
such  prepared  bed."  First,  does  it  prescribe 
the  width  of  the  walk?  The  language  Is, 
"not  less  than  four  feet  six  inches  bi  width," 
which  simply  means,  in  common  acceptation, 
that  It  shall  be  at  least  that  wide,  but  In 
no  proper  sense  prescribes  its  width.  To 
give  it  any  other  meaning  would  he  to  do 
violence  to  the  e:q>reBs  words  used.  Coun- 
sel tot  the  people  treat  It  as  stressing  the 
Intention  that  the  width  shall  be  four  feet 
six  inches,  and  have  cited  in  support  of  their 
contention  cases  In  which  the  sufficiency  of 
ordinances  authorizing  special  assessments 
was  the  subject  of  discussion  before  the 
court,  and  the  question  was  whether  they 
sufBcientiy  specified  the  nature,  character, 
locality,  and  description  of  the  wctrk.  All 
that  is  held  in  those  cases  Is  that  no  more 
than  a  substantial  compliance  with  the  stat- 
ute Is  necessary.  We  are  unable  to  see  how 
it  can  be  seriously  contended  that  to  describe 
a  walk  as  "not  leas'*  or  "not  more  than"  so 
many  feet  wide  is  a  substantial  compliance 
with  the  statute  which  requires  the  ordi- 
nance to  prescribe  the  width  of  a  sidewalk. 
Any  words  or  language  from  which  a  de- 
scription of  an  Improvement  can  be  definite- 
ly gathered  Is  a  sufficient  specification  of  the 
nature,  character,  locality,  and  description  of 
the  work.  But  this  statute,  In  express 
terms,  requires  the  ordinance  to  "prescribe* 
45  N.B.-fl2 


the  width;  that  is  to  say,  under  Webster's 
deflnitlon  of  the  word  "prescribe,"  "io  lay 
down  authoritatively  as  a  guide,  direction,  or 
rule;  to  Impose  as  a  peremptory  ordw;  to 
dictate;  to  point;  to  direct"  the  width,— 
whereas  the  language  of  this  ordinance  does 
no  more  than  to  say  It  shall  be  not  less  than 
a  certain  wldtti,  leaving  tiie  city,  in  making 
Its  contract  for  the  construction  of  the  work, 
or  the  contractor,  to  make  It  any  greater 
width,  if  they  choose  to  do  so.  We  regard 
the  ordinance  as  fatally  defective,  In  falling 
to  prescribe  the  width  of  the  sidewalk  as  re- 
quii-ed  the  statute.  It  is  subject  to  the 
further  objection  that  it  does  not  sufficiently 
describe  the  material  of  which  the  work 
should  be  constructed.  It  was  to  be  built  of 
brick,  of  given  dimensions,  or  of  paving  tile, 
etc.  The  lntentl(m  of  the  statute,  manifestly, 
is  that  the  clly  council  shall  definitely  deter- 
mine the  width  of,  and  material  to  be  used 
In  constructing,  such  an  Improvement,  and 
so  prescribe  in  tiie  ordinance  that  no  uncer- 
tainty as  to  these  matters  shall  remain  when 
the  work  Is  performed;  and  these  provisions 
may  be  readily  complied  with,  and  are  but 
reasonable  protections  to  property  -  liolders 
who  may  be  assessed  to  pay  for  the  Improve- 
ment We  think  the  court  below  erred  in  its 
judgment  confirming  the  assessment^  and  It 
will  accordingly  be  reversed. 


OU  III.  478) 
SCOTT  et  al.  v.  MANTONYA. 
(Supreme  Conrt  of  IllInoiB.   Jan.  19,  1887.) 

JoDOMSKT  ST  GosriesioH— Powsn  ov  AtronitET 
—Rest  Dns  ukdsr  Lease. 
A  warrant  of  attomer  contained  In  a  lease, 
authorizing  any  attorney  on  the  lessee's  default 
to  enter  his  appearance  in  court,  waive  serrlce 
of  process,  and  confess  judgment  for  any  rent 
due  under  the  lease,  with  costs  and  a  stated 
amount  as  attorney's  fees  ia  valid  and  sufficient 
to  authorize  such  confession  for  the  amount 
of  monthly  rental  accrued  tmder  the  lease.  60 
lU.  App.  481,  affirmed. 

Error  to  appellate  court,  First  district 
Action  by  L.  B.  Mantonya  against  Pranlc 
E.  Scott  and  Ward  Stockton  to  recover  rent 
under  a  lease.  Judgment  was  entered  for 
plalntltF  by  confession  under  a  power  of  at- 
torney contained  In  the  lease.  From  the 
overruling  of  a  motion  to  set  atilde  such  judg- 
ment, defendant  Scott  appealed  to  the  ap- 
pellate court,  where  the  decision  of  the 
circuit  court  was  affirmed.  60  lii.  App.  4Sl, 
Defendant  brings  error.  Affirmed. 

Bulkley,  Gray  &  More,  for  plaintiff  in  er* 
ror. 

CAETWRIGHT,  J.  A  Judgment  by  con- 
fession against  Frank  E.  Scott  plaintiff  In 
error,  and  Ward  Stockton,  was  entered  in 
the  circuit  court  of  Cook  county  in  favor  of 
defendant  In  error  to  pursuance  of  a  war- 
rant of  attorney  contained  in  a  lease  anthor- 
Izing  such  confession  for  rent  due  by  the 
terms  of  the  lease.  The  judgment  was  for 
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$210  for  rent  due  and  payable  In  cash  by 
the  terms  of  the  lea&e,  together  with  costs. 
PlalntlfC  in  error  entered  a  special  appear- 
ance, and  moved  the  court  to  set  aside  the 
judgment  on  the  ground  that  the  court  bad 
no  Jurisdiction  over  him.  His  motion  was 
orerruled,  and  the  action  of  the  circuit  court 
has  been  sustained  by  the  appellate  court 
The  record  Is  brought  here  under  a  certifi- 
cate of  importance.  The  only  question  in 
the  case  Is  whether  the  warrant  of  attorney 
was  sufficient  to  give  the  circuit  court  Juris- 
diction to  enter  the  Judgment  This  ques- 
tion was  considered  in  the  case  of  Fortune  v. 
Bartol«mei,  164  lU.  51,  45  N.  B.  274,  where 
there  was  a  lease  with  similar  stipulations, 
and  a  like  power  of  attorney.  It  was  there 
held  that  authority  to  confess  Judgment  was 
lawfully  conferred  by  such  a  warrant,  and 
the  decision  In  that  case  disposes  of  the  ques- 
tion raised  In  this.  The  Jadgment  will  be 
affirmed.  Afflnued. 


(ISi  IIL  622) 

WEDOBURY,  Township  Collects,  et  aL  T. 
CASSELL. 
(Supreme  Court  of  IlUuds.  Jan.  19.  1897.) 

Taxation  —  Cbbtifioatb  or  Pdxchabb  at  Mas- 

tbh's  Bale. 

A  certificate  of  purchase,  given  by  a  mas- 
ter on  a  sale  under  a  decree,  entitling  the  hold- 
er to  the  amount  of  his  bid  and  interest.  If  the 
premises  riisll  he  redeemed  within  a  specified 
time,  or,  if  not  so  redeemed,  to  a  deed,  Is  taxable. 

Appeal  from  drcidt  court,  Iroqnols  coun- 
ty; Thomas  F.  Tipton,  Judge. 

Bill  by  Abraham  Cassell  against  William 
Wedgbiuy,  township  collector,  and  others, 
to  enjoin  the  coUecti<m  of  a  tax.  From  a 
decree  In  favor  of  complainant,  d^eadants 
appeal.  Reversed. 

W.  F.  Plerson,  for  appellants.'  Kay  & 
Kay,  for  appellee. 

CABTWRIGHT,  J.  On  May  1,  1895,  ap- 
pellee  was  the  owner  of  a  certificate  of  pur- 
chase of  premises  bought  by  him  at  a  mas- 
ter's sale,  made  under  a  decree  of  foreclo- 
sure, subject  to  the  usual  right  of  redemp- 
tion. Hie  assessor  listed  the  certificate  for 
taxation,  and  a  tax  was  extended  against 
appellee,  which  he  filed  his  bill  in  this  case 
to  enjoin,  on  the  ground  that  under  the  laws 
of  this  state,  that  species  of  property  is  not 
subject  to  assessment  and  taxation.  The  bill 
was  answered,  and,  on  the  admitted  facts,  the 
circuit  court  entered  a  decree  perpetually  en- 
joining the  collection  of  the  tax. 

The  only  question  in  the  case  Is  whether 
a  certificate  of  purchase,  entitling  the  hold- 
er to  the  amount  of  his  bid  and  Interest,  If 
the  premises  shall  be  redeemed  within  a 
specified  time,  or.  If  not  so  redeemed,  to  a 
deed  of  such  premises,  is  subject  to  taxa- 
tion. The  constitution  provides  (article  9, 
}  1):  "The  general  assembly  shall  provide 
such  revenue  as  may  be  needful  by  levying 


a  tax,  by  valuation,  so  that  every  person 
and  corporation  shall  pay  a  tax  in  propor- 
tion to  the  value  of  his,  her  or  its  property." 
And  the  revenue  act  provides  for  the  as- 
sessment of  all  real  and  personal  property. 
That  the  certificate  was  property  cannot  be 
denied.  Complainant  received  it  at  a  pub- 
lic sale,  where  he  was  the  highest  bidder, 
and  he  paid  $14,975  In  cash  for  it  Its  value 
was  shown  at  the  public  sale  held  by  a  Ju- 
dicial officer,  and  it  would  be  presumed  to 
be  worth  the  amount  bid.  And  it  .was 
worth  what  tt  cost,  for  complainant  in  his 
bill  alleged  that  redemption  was  made  May 
13,  1895,  and  he  received,  by  vbrtue  of  the 
certificate,  $16,292.59. 

It  Is  argued  that  the  certificate  was  not 
assessable,  because  of  the  uncertainty 
whether  complainant  would  rec^ve  the  re- 
demption money  called  for,  or  would  take 
a  deed  of  the  land.  It  is  conceded  that,  if 
a  purchaser  were  absolutely  entitled  to  the 
redemption  money  at  the  end  of  15  months, 
the  certificate  would  be  assessable;  but  it 
is  insisted  that,  on  account  of  the  uncer- 
tainty whether  the  holder  will  receive  mon- 
ey or  land,  the  certificate  Is  rendered  Intan- 
gible, and  of  uncertain  value.  The  rela- 
tion of  complainant  to  the  title  as  purchaser 
at  the  sale  was  of  statutory  creation.  The 
legal  title  to  the  land  did  not  pass  to  him 
at  the  sale  (Myers  v.  Manny,  63  lU.  211), 
and  the  payment  of  taxes  upon  the  land  did 
not  cover  his  property  Interest  He  acquir- 
ed a  right  to  a  conveyance  of  the  title  if 
the  premises  should  not  be  redeemed. 
There  is  no  more  uncertainty  In  such  a  case 
than  in  any  instance  of  a  pledge,  where  It 
is  uncertain  whether  the  property  wIU  be 
redeemed.  Any  loan  upon  a  pledge  or  se- 
curity may  be  without  an  absolute  promise 
to  pay  the  debt.  By  the  revenue  act  (sec- 
tion 21)  i^  is  provided:  "Where  a  deed  for 
real  estate  Is  held  for  the  payment  of  a 
sum  of  money,  such  sum  so  secured,  shall 
be  held  to  be  personal  property,  and  shall 
be  listed  and  assessed  as  credits.".  In  such  a 
case  there  is  equal  uncertain^  wheth^  the 
investor  will  receive  the  sum  of  money  or 
hold  the  land.  The  certificate  was  evidence 
of  complainant's  right  to  money  or  a  deed, 
and  he  would  either  get  his  money,  with 
Interest  or  the  land.  The  mortgages  tore- 
closed  by  the  decree  under  which  complain- 
ant purchased  were  subject  to  taxation.  By 
that  decree  the  original  liens  wwe  changed 
in  form,  and  the  mortgages  extinguished, 
but  their  essential  nature  was  not  destroyed. 
A  new  relation  and  new  property  were  cre- 
ated, but  there  was  a  continuation  of  the 
same  debt  with  a  new  creditor,  and  In  the 
form  of  a  new  lien,  of  a  higher  degree  and 
more  valuable  than  the  mortgages.  In  the 
case  of  a  mortgage,  It  is  necessary  to  go  in- 
to court  and  obtain  a  decree  of  foreclosure, 
while  in  ease  of  a  certificate  there  is  no 
such  requirement  and  it  is  not  subject  to 
delay  or  contest   The  estates  in  the  land 
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remalQ  the  same  In  such  a  case,  with  the 
(luaJIficatlon  that  the  amount  and  time  of 
redemption  are  absolutely  fixed  by  the  de- 
cree and  sale.  Stephens  t.  Insurance  C3o., 
43  111.  327.  There  Is  nothing  Intangible 
about  that  sort  of  property. 

It  is  also  urged,  as  an  objection  to  assess- 
ing such  property,  that,  If  the  land  Is  sltu- 
nted  in  scmie  other  county,  the  assessor  would 
have  DO  means  of  ascertaining  the  value  of 
the  certificate.  As  already  said,  such  a  cer- 
tificate Is  presumably  worth  the  amount  bid; 
but,  If  that  were  not  so,  the  argument  would 
be  of  no  avail.  It  could  be  as  well  applied, 
to  mortgages,, or  any  other  sort  of  security; 
and  it  will  scarcely  be  contended  that  mort- 
gages cannot  be  assessed  because  such  se- 
curities may  be  upon  land  situated  in  some 
other  coun^.  We  see  no  reason  why  com- 
plainant should  not  bear  his  Just  propor- 
tion of  the  burden  of  taxation  according  to 
the  value  of  his  property.  The  decree  will 
be  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  bilL  Bevei'sedand 
remanded. 

(165  III.  31) 

BIMMBR  T.  O'BRIEN-GBBBN  GO. 
(Supreme  Goart  of  UlinoiB.  Jan.  19.  1897.) 
Appbllatb  Court— JoKismcnoNAL  Ahodnt—Ap- 

PBALABLB  JCDOHBNT. 

Where  the  amount  involved  in  a  suit  to 
enforce  a  mechanic's  lien  is  leas  than  $1,000, 
the  judgment  of  the  aj^Uate  court  is  final,  and 
not  appealable. 

Appeal  from  appellate  court,  Flnt  district 
Actiim  by  tbB  CBrten-Qreen  Company 
against  Emma  Blmmer.  From  a  Judgment 
of  the  appellate  court  (64  IlL  App.  104)  modi- 
fying a  Judgment  of -the  superior  court,  de* 
fendant  appeals.  Dismissed. 

Farson  &  Greenfield,  for  appellant  Levi 
Spragne,  for  appellee. 

CRAIG,  J.  This  was  a  proceeding,  com- 
menced in  the  superior  court  of  Cook  coun- 
ty, to  enforce  a  mechanic's  lien.  Upon  a 
hearing  in  the  superior  court  the  petitioner 
obtained  a  decree  for  $417.90  and  Interest 
from  January  1,  1803.  To  reverse  the  decree 
Emma  Rimmer  appealed  to  the  appellate 
court,  where  the  Judgment  of  the  superior 
court  was  afilrmed  as  to  the  $417.90,  but  re- 
versed as  to  the  allowance  of  interest,  and 
Emma  Rimmer  has  appealed  to  this  court. 
This  being  a  proceeding  to  collect  a  debt, 
and  the  amount  involved  being  less  than  $1,- 
000,  the  judgment  of  the  appellate  court  was 
final,  and  no  appeal  will  lie  from  that  Judg- 
ment to  this  court  unless  the  appellate  court 
has  granted  a  certificate  of  Importance,  as 
provided  for  in  the  statute,  which  was  not 
done.  We  have  held,  in  a  number  of  cases, 
in  a  bill  to  foreclose  mortgage,  where  the 
amount  involved  was  less  than  $1,000,  the 
judgment  of  the  appellate  court  was  final. 
Akin  V.  Casslday,  105  111.  23;  Segwick  v. 
Johnson,  107  111.  386.    The  same  principle 


which  governs  those  qases  in  regard  to  an 
appeal  must  apply  to  a  proceeding  to  enforce 
a  mechanic's  lien.  The  appeal  will  be  dis- 
missed. Appeal  dismissed. 


aes  111.  41) 

SWIFT  &  CO.  V.  MADDEN. 

(Supreme  Court  of  Illinois.   Jan.  10,  1897.) 

Plbadi.ng— Amendmbst— New  Cause  of  Actiok 
— Master  and  Sehvast—Appbai,— Evidence. 

1.  Where  a  declaration  grounded  plaintiff's 
right  of  recovery  on  the  allegation  that  defend- 
ant, in  whose  employ  plaintiff  was,  negligently 
permitted  certain  machinery  which  plaintiff 
was  required  to  use  to  become  and  remain  out 
of  repair,  by  reason  of  which  plaintilf  was  In- 
jured, an  additional  count,  containing  a  further 
allegation  that  defendant  had  notice  of  the 
defect  and  induced  plaintiff  to  remain  in  the 
service,  by  promising  to  remedy  it,  does  not  state 
a  new  cause  of  action.  68  111.  App.  841,  affirm- 
ed. 

2.  A  servant  who  notifies  the  master  of  dan- 
gerons  defects  In  machinery,  which  the  master 

Eromlses  to  remedy,  is  not  negligent  because 
e  remains  in  the  service  for  a  reasonable  time 
thereafter  to  permit  the  promise  to  be  fulfilled, 
though  the  master  fixed  no  definite  time  within 
which  the  repairs  should  be  made. 

3.  An  objection  that  there  is  a  variance  be- 
tween -an  allegation  and  '  the  proof  cannot  be 
raised  on  araeal  when  no  objection  was  made 
to  the  introanctlon  of  the  evidence  on  the  ground 
of  variance.  68  Iil.  App.  341,  affirmed. 

4.  Where  previous  written  statements  sub- 
scribed by  a  witness  are  read  to  hioi  while  on 
the  stand  for  the  purpose  of  impeachment  and 
he  is  examined  with  reference  to  them,  and  ad- 
mits having  signed  them,  it  It  not  error  to  re- 
fuse to  admit  them  in  evidence. 

Appeal  from-ai^ellate  conrt,  First  dlstrtot 
Action  by  Peter  Madden  against  Swift  & 
Oo.  for  personal  InJurieB.  A  Judgment  for 
plalntlft  was  affirmed  by  the  appellate  coart 
(63  VL  App.  841),  and  defendant  appeals. 
Affirmed. 

This  was  an  action  brought  by  Peter  Mad- 
den against  Swift  &  Co.,  a  corporation  in 
Chicago,  engaged  In  a  slaughtering  and  pack- 
ing business,  to  recover  damages  resulting 
from  a  personal  injury  received  while  In  the 
service  of  the  company.  The  first  declara- 
tion filed  by  the  plaintiff  consisted  of  one 
count,  to  which  the  defendant  filed  a  general 
demurrer.  The  demurrer  was  confessed, 
and  on  November  28,  1892.  plaintiff  filed  an 
amended  declaration,  which  contained,  in 
substance,  the  following  allegations:  That 
the  defendant  on,  to  wit,  the  7th  of  June, 
1892,  etc.,  engaged  in  the  manufacture  of  a 
substance  called  "glue,"  and,  while  so  en- 
gaged, "employed  the  plaintiff  to  shove  or 
move  certain  buckets  from  one  part  of  said 
factory  or  shop  to  other  parts  thereof,  for 
the  purpose  of  carrying  articles  used  In  the 
'  manufacture  of  said  substance.  The  plain- 
tiff avers  that  each  of  said  buckets  was  hung 
on  a  hook  attached  to  a  pulley  or  bolt  of 
Iron,  which  pulley  or  bolt  of  iron  was  at- 
tached, at  the  other  and  upper  end,  to  two 
wheels,  which  ran  upon  certain  rails  or  lines 
of  railway,"  etc;  "that  he  was  employed  by 
defendant  to  move  said  buckets  from  one 
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part  of  said  factory  to  another,  and  thereby 
it  then  and  there  became  the  duty  of  de- 
fendant to  have  kept  the  said  line  or  lines 
of  railway  and  switches  In  a  good  and  safe 
condition  of  repair,  that  the  plaintiff  might 
safely  work  at  his  said  employment  of  mov- 
Ing  the  said  buckets."  "The  defendant  did 
not  regard  Its  duty  in  that  behalf,  nor  used 
due  care  or  diligence  in  that  behalf,  but,  on 
the  contrary  thereof,  negligently  and  wrong- 
fully permitted  and  allowed  said  switches 
In  said  factory,  etc.,  to  be  and  remain  in  an 
unsafe  and  dangerous  condition;  so  tliat  the 
plaintiff,  while  so  employed  by  defendant.  In 
shoving  and  moving  said  buckets  from  one 
part  of  said  factory  or  building  to  another 
part  thereof,  with  all  due  care  and  diligence 
on  his  part,  turned  a  certain  switch  to  move 
said  bucket  in  the  direction  In  which  he  was 
ordered  to  go  with  said  bucket,  on  the  day 
aforesaid.  In  sold  factory  or  building,  etc. 
Said  switch  being  In  an  unsafe  and  dan- 
gerous condition  for  want  of  repair,  which 
fact  was  not  known  to  the  plaintlCt,  did  not 
remain  In  the  position  in  which  plaintiff  had 
properly  placed  it,  so  as  to  allow  said  buck- 
et on  said  rail  or  line  of  railway  to  move  in 
the  direction  Intended,  but  said  switch  closed 
and  sprung  back  as  plaintiff  moved  the 
bucket  to  torn  the  same  upon  said  switch." 
To  the  declaration,  the  defendant  filed  a  plea 
of  not  guilty,  upon  which  Issue  was  tak^ 
on  December  24,  1802.  After  the  cause  was 
thus  at  issue,  no  further  steps  were  taken 
until  the  23d  day  of  June, '1894,  when  the 
plalutiff  asked  and  obtained  teave  of  court 
to  file  two  additional  counts.  The  first  addi- 
tional count  contained,  in  substance,  the  fol- 
lowing allegations:  "It  thai  and  there  be- 
came the  duty  of  the  defendant  whenever 
the  lines  of  railway  so  became  broken  or  out 
of  repair,  and  dangerous  and  unsafe,  to  re- 
pair the  same,  that  plaintiff  might  safely 
work  at  his  said  employment;  yet  the  de- 
fendant, although  notified  that  the  lines  of 
railway  and  switches  were  out  of  repair  and 
unsafe,  and  although  it  promised  that  the 
lines  of  railway  and  switches  should  t>e  at 
once  repaired,  and  thereby  caused  the  plain- 
tiff to  continue  In  his  said  employment,  did  not 
regard  its  duty  in  that,  and  carelessly  and  neg- 
ligeatly  permitted  said  lines  of  railway  and 
switches  to  be  and  remain  ont  of  repair,  and 
In  an  unsafe  and  dangerous  condition,"  otc. 
The  second  additional  count  alleges  subslau- 
tially  as  follows:  "The  defendant,  well  know- 
ing that  a  certain  switch  was  out  of  repair,  and 
unsafe  and  dangerous,  on,  to  wit,  said  date, 
June  7, 1S92,  carelessly  and  negligently  ordered 
the  plaintiff  to  move  a  certain  bucket  from  one 
part  of  the  factory  to  another,  and  over  and 
across  said  switch,  which  was  then  and  there 
out  of  repair  and  unsafe  and  dangerous,  by 
means  whereof  the  plaintiff,  while  so  em- 
ployed by  defendant  In  moving  and  shoving 
said  buckets  from  one  part  of  the  factory 
to  another  part  thereof,  over  and  across  said 
switch,  with  all  due  care  and  diligence  on 


his  part,  to  wit,  on  the  day  aforesaid,  moved 
said  bucket  In  the  direction  he  was  ordered 
to  go  with  It,  which  said  switch  did  not  re- 
main In  the  position  In  which  plaintiff  had 
properly  placed  it,  so  as  to  allow  said  bucket 
to  move  in  the  direction  Intended,  but  said 
switch  closed  and  sprung  back  as  the  plain- 
tiff moved  the  bucket  upon  the  switch."  To 
the  first  additional  count  of  plaintlff*8  decla- 
ration, defendant  pleaded  the  statute  of  lim- 
itations. The  plaintiff  demurred  to  the  plea, 
and  the  court  sustained  the  demurrer.  De- 
fendant excepted  to  the  decision  of  the  court, 
and  elected  to  stand  by  the  plea.  Issue  was 
taken  on  other  pleas,  and  a  trial  was  had 
before  a  jury,  which  resulted  in  a  Judgment 

for  the  plalntifl  for  f  ,  which  on  appeal 

was  afflrmed  In  the  appellate  court. 

J.  B.  Brady  and  X  A.  Port,  tor  appellaiit. 

F.  8.  Murphy,  for  appellee. 

CRAIG,  J.  (after  stating  the  facts).  The 
plaintiff  received  the  injury  complained  of 
on  June  6,  1892,  and  the  additional  count 
to  which  the  statute  of  limitations  was 
pleaded  was  not  filed  until  June  23,  18&4, 
more  than  two  years  after  the  injury  was 
received,  and  more  than  two  years  after 
plaintiff's  cause  of  action  accrued.  If  plain- 
tiff had  brought  no  action  until  June  23, 
1894,  when  he  filed  his  additional  counts, 
his  action  would  have  been  barred  by  the 
statute  of  limitations;  and  It  Is  also  true 
that  a  new  cause  of  action,  distinct  from 
that  set  out  In  the  declaration,  cannot  be 
brought  into  the  case  by  an  additional  count 
.  after  the  time  for  suing  upon  It  has  expired. 
The  statute  of  limitations  cannot  tie  avoided 
in  that  way.  In  Phelps  v.  Railroad  Co.,  tH 
111.  557,  where  additional  counts  to  the  dec- 
laration were  filed  after  the  statute  of  limita- 
tions had  run,  and  the  statute  was  pleaded 
as  a  bar  to  the  case  made  by  the  addltfonal 
counts,  it  was  expressly  held  that  the  solu- 
tion of  the  question  depended  upon  whether 
the  additional  counts  set  up  entirely  new 
causes  of  action.  The  question  then  to  be 
determined  Is  whether  the  additional  counts 
set  up  a  new  cause  of  action,  or  whether 
they  contain  a  mere  restatement  of  the  cause 
of  action  set  up  In  the  original  declaration. 
In  a  case  like  the  one  under  consideration, 
the  cause  of  action  may  be  regarded  as  the 
act  or  thing  done  or  admitted  to  be  done  by 
one  which  confers  the  right  upon  another  to 
sue;  In  other  words,  the  act  or  wrong  of  the 
defendant  towards  the  plaintiff  which  causes 
a  grievance  for  which  the  law  gives  a  reme- 
dy. Buntin  V.  Railway  Co.,  41  Fed.  744. 
Was  the  act  or  wrong  of  the  defendant  to- 
wards the  plaintiff,  aa  set  out  in  the  addi- 
tional counts,  entirely  new,  or  was  it  a  mere 
restatement  of  tlie  act  or  wrong  in  a  differ- 
ent form?  Upon  an  examination  of  the 
declaration  as  originally  filed.  It  will  be 
found  that  the  allegation  upon  which  a  rlghi 
of  recovery  Is  predicated.  In  substance,  wan 
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that  It  was  the  duty  ot  the  defoidant  to 
keep  In  good  and  safe  repair  certain  ma- 
chinery which  the  plaintiff  was  required  to 
nse  while  is  the  serTice  of  the  defendant  as 
a  laborer;  but  the  defendant  failed  to  ob- 
serre  its  duty  In  that  regard,  but*  on  the 
contrary,  negligently  and  wrongfully  permit- 
ted the  machinery  to  be  and  remain  in  an 
unsafe  and  dangerous  condition,  so  that  the 
plaintiff,  while  employed  by  the  defendant  In 
working  with  the  machinery  with  due  care 
on  his  part,  was  Injured.  In  the  additional 
count  to  which  the  statute  of  limitations  was 
pleaded,  as  we  understand  the  count,  the 
same  canse  of  actloq  is  set  up,  but  in  a  dif- 
ferent form.  It  la  there,  in  substance,  set  out 
that  it  was  the  duty  of  the  defendant;,  when  the 
madilnerywasont  of  r^talr,  unsafe,  and  dan- 
^rou8,to  repair  the  same;  yet  the  defendant, 
although  notified  that  the  machinery  was  out 
of  repair  and  unsafe,  while  It  promised  that 
tUe  machinery  should  at  once  be  repaired, 
and  thereby  caused  plaintiff  to  continue  In 
Its  service,  did  not  regard  its  duty,  but  care* 
lessly  and  negllgoatly  permitted  the  machin- 
ery to  be  and  remain  out  of  repair,  and  In  an 
unsafe  and  dangerous  condition.  From  the 
reading  of  the  first  count  of  the  dedaration, 
In  connection  with  the  first  additional  count, 
ft  is  apparent  that  both  state  and  rely  upon 
tbe  same  wrongful  act  of  the  defendants,— 
Its  negligence  In  failing  to  keep  in  repair  ma- 
chinery in  its  factory,  where  the  plaintiff 
was  required  by  his  employment  with  the 
defendant  to  labor.  We  think  It  plain  that 
the  cause  ot  action  set  out  In  tbe  additional 
count  was  tbe  same  as  set  up  In  the  original 
declaration.  If  we  are  correct  in  this,  the 
court  did  not  err  In  sustaining  a  demurrer 
to  the  plea  of  the  statute  of  limitations. 

It  Is  next  claimed  that  the  court  erred  In 
refusing  the  following  Instruction:  "Tbe 
court  further  Instructs  the  Jury,  as  a  matter 
of  law,  that  If  they  believe  from  the  evi- 
dence  that  the  machinery  in  question  was 
out  of  order,  and  that  such  fact  was  known 
to  the  plaintiff,  and  that  the  plaintiff  called 
tbe  attention  of  the  defendant  to  such  fact, 
and  if  the  Jury  further  believe  from  the  evi- 
dence that  the  foreman  in  charge  of  t^e 
plaintiff  promised  to  have  sold  machinery  re- 
paired, without  fixing  a  time  when  the  same 
should  be  repaired,  and  that  mid  promise 
was  Ind^lnlte  as  to  when  the  same  should 
be  repaired,  and  that  tbe  plaintiff  continued 
to  work  upon  said  machinery  from  day  to 
day  with  the  knowledge  that  the  repairs 
were  not  made,  then  the  court  Instructs  the 
Jury,  as  a  matter  of  law,  that  the  plaintiff 
assumed  the  risk  of  working  thereon,  and 
that  he  cannot  recover  In  tbta  case,  and  that 
the  jury  should  find  tbe  defendant  not  guil- 
ty." It  was  not  necessary  that  the  foreman 
should  fix  a  definite  time  when  the  repairs 
should  be  made  to  enable  plaintiff  to  recover 
for  an  injury  received  while  engaged  in  the 
service  of  the  defendant  after  the  notice  was 
given.  When  the  notice  was  given,  the  fore* 


man  promised  to  see  that  tbe  repairs  should 
be  made.  Tbls  was,  in  effect,  a  promise  to 
repair  In  a  reasonable  time;  and  the  plain- 
tiff could  remain  In  the  service  of  the  de- 
fendant a  reasonable  time  to  prevent  the  ful- 
fillment of  the  promise  wlthoiit  being  guilty 
of  negligence.  The  rule  on  this  question  Is 
well  stated  by  Furnace  Co.  v.  Abend,  107 
IlL  51.  It  is  there  said;  "It  Is  now  uniform- 
ly stated  by  text  writers  that  where  the 
master,  on  being  notified  by  the  servant  of 
defects  that  render  the  service  he  is  engaged 
to  perform  more  hazardous,  expressly  pron? 
ises  to  make  .tbe  needed  rep^rs,  tbe  servant 
may  continue  In  the  employment  a  reasona- 
Ue  time  to  permit  tbe  performance  of  a 
promise  In  that  regard,  without  being  guilty 
of  negligence;  and,  if  any  Injury  results 
therefi-om,  he  may  recover,  unless  when  the 
dangOT  is  so  imminent  that  no  pnid^t  per- 
son would  undertake  to  perform  the  serv- 
ice." We  do  not  think  the  Instruction  con- 
tained a  correct  statement  of  l&w,  and  it 
was  therefore  properly  refused. 

It  Is  also  claimed  that  there  was  a  vari- 
ance between  the  pleadings  and  evidence; 
that  it  was  alleged  in  tbe  declaration  that 
defendant  promised  that  tbe  switches  and 
appliances  should  be  at  once  repaired,  while 
the  evidence  was  that  the  appliances  would 
be  fixed  without  specifying  the  time.  If  the 
defendant  desired  to  take  advantage  of  the 
variance  between  the  declaration  and  the 
evidence,  it  was  his  duty  to  object  to  the 
evidence  when  offered,  and  state  the  nature 
and  character  of  his  objection,  so  that  plain- 
tiff might,  if  he  desired,  ask  leave  to  amend 
tbe  declaration.  Bat  tills  course  was  not 
pursued.  No  objection  on  the  ground  of  vari- 
ance was  made  whep  the  eirldence  was  of- 
fered. Tbe  objection  not  baring  been  made 
at  the  time  the  evidence  was  offered.  It  must 
be  regarded  as  waived,  and  the  question  of 
variance  cannot  be  raised  on  appeal. 

It  is  also  Insisted  that  tbe  court  erred  in 
refusing  to  admit  In  evidence  the  two  state- 
menjts  8ul>scribed  by  the  witness  Manning, 
at  the  request  of  appellant  or  Its  attorneys, 
in  November,  1892,  and  November,  1804,  re- 
spectively, 'and  which  conflicted  with  his 
statements  made  on  the  witness  stand.  Man- 
ning was  asked  as  to  tbe  contents  of  these 
statements,  and  the  contents  were  In  detail 
read  to  him,  and  he  answered  that  be  made 
the  statements  read  to  him  on  the  dates  men- 
tioned, and  explained  his  reasons  for  mak- 
ing the  statements  as  he  did,  differing  from 
those  he  testified  to  on  tbe  stand.  As  the 
witness  admitted  making  the  previous  con- 
tradictory statements,  uo  further  proof  of 
that  fact  was  required,  and  the  defendant 
was  in  no  manner  injured  by  tbe  exclusion 
of  the  offered  evidence.  A  similar  question 
was  raised  in  Railroad  Co.  v.  Feehan,  14ti 
III  202,  36  N.  fi.  1036.  and  tbe  offered  evi- 
dence was  held  to  be  incompetent.  Tbe 
judgment  of  tbe  appellate  eonrt  will  be  af- 
firmed. 
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VAN  SCHAACK  v.  LEONARD  et  al. 
(Supreme  Court  of  Illinois.   Jan.  19,  1897.) 
Wills — Rights  of  Lboatees— Elrctiox — Istbn- 

TIOS  OF  TeBTATOK — JODQMBST — ESTOPPBL, 

1.  Where  testator,  either  with  or  without 
knowledge  of  his  want  of  title,  bequeaths  prop- 
erty owned  hj  a  legatee,  the  latter  must  either 
acquiesce  in  such  bequest  or  relinquiBh  any 
claim  under  the  wUL  G3  111.  App.  3S9.  affirm- 
ed. 

2.  A  bequest  of  the  proceeds  of  "all  insurance 
policies  on  my  life,'*  except  those  "wherein  mj 
daughter  M,  is  beneficiary,"  includes  every  poli- 
cy on  testator's  life,  with  the  specified  excep- 
tions, though  he  had  a  right  to  bequeath  the 
proceeds  of  but  one  of  them. 

3.  Where  testator  bequeathed  to  three  of 
hU  children  the  proceeds  of  all  policies  on  his 
life  except  those  wherein  his  fourth  child  was 
beneficiary,  the  latter,  by  accenting  another 
provision  for  her  benefit,  relinqnitihed  her  inter- 
eat  in  iMlicies  payable  to  his  children  general- 
ly. 

4.  Where  chancery  has  acquired  Jurladictlon 
of  a  bill  by  one  of  testator's  children  against 
the  others  for  an  accounting  of  the  proceeds  of 
policies  on  testator's  life,  paid  to  defendants, 
who  claim  said  proceeds  under  the  will,  and  by 
cross  bill  nsk  for  a  construction  of  that  instru- 
ment, neither  party  is  concluded  by  a  subse' 
quent  judgment  of  the  probate  court  declaring 
the  estate  settled,  and  discharging  the  exec- 
utors. 

Appeal  from  appellate  court.  First  district 
Bill  by  Maud  H.  Van  Scbaack  against  Anna 
E.  Leonard  and  others  for  an  accounting  of 
the  proceeds  of  certain  Insurance  policies. 
From  a  judgment  dismissing  the  bill,  which 
was  affirmed  by  the  appellate  court  (63  Bl. 
App.  889),  plaintiff  appeals.  Affirmed. 

Bnlkl^,  Gray  &  More,  for  aiq;>ellaiit.  U 
J.  Scbv^ler  and  W.  H.  Bamum,  for  appelleea. 

GABTWBIGHT,  J.  William  H.  Byford,  oC 
Chicago,  dled'M87  21,  1890,  leaving  Llna  W. 
Byford,  his  widow,  and  the  parties  to  this  salt, 
Maud  H.  Van  Scbaack,  then  Maud  H.  Byford, 
Anna  E.  Leonard,  Maf  y  J.  Schuyler,  and  Elen- 
ry  T.  Byford,  bis  children  and  heirs  at  law. 
By  bis  will  be  made  certain  devtees  and  be- 
quests to  bis  widow,  bis  son,  Henry  By- 
ford, and  a  granddaughter,  after  wbicb  he 
prorided,  by  the  fifth  clause  of  the  will,  as 
follows:  "I  ^ve  and  bequeath  to' my  children 
Dr.  Henry  T.  Byford,  Mary  Jane  Schuyler, 
and  Anna  Byford  Leonard,  tn  equal  shares, 
the  proceeds  derived  from  all  insui-ance  pol- 
icies upon  my  life,  except  from  the  policies 
wherein  my  daughter  Maud  H.  Byford  Is  the 
beneficiary."  By  tiie  sixth  clause  all  the  resi- 
due of  his  estate  was  given  to  his  cblldien 
Henry  T.  Byford,  Mary  Jane  Schuyler,  Anns 
Leonard,  and  Maud  H.  Byford,  to  be  divided 
equally  between  them.  This  will  was  made 
December  20,  1886.  Afterwards,  on  Decem- 
ber 81, 1688,  a  codicn  was  added,  reaffirming 
the  provisions  of  the  will,  but  devising  to  his 
wife,  Lina  W.  Byfwd,  a  house  and  lot  In 
Chicago,  and  to  his  danghtor  Maud  H.  By- 
ford another  house  and  lot  In  said  dty.  nie 
will,  with  the  codicil,  was  admitted  to  probate, 
and  Henry  T.  Byford  and  the  widow,  Llna  W. 


Byford,  named  therein  as  executor  and  ex- 
ecutrix, qualified  as  such.  William  H.  By- 
ford had  procured  six  policies  of  insurance. 
Two  of  these  policies,  for  $5,000  and  $10,000. 
respectively,  were  payable  upon  his  death  to 
his  first  wife,  Mary  Ann  Byford,  if  living,  and. 
If  not  living,  then,  to  their  children.  Two 
other  policies— one  for  $10,000,  and  the  other 
for  $4,000— were  payable  at  his  death  to  bis 
daughter  Maud  H.  ^ford.  His  first  wife 
died,  and  after  his  remarriage  the  two  r^ain- 
ing  policies  were  taken  out,— one  for  $5,000, 
pa^ble  to  Una  W.  Byford,  the  second  wife, 
and  the  other  for  $1,500,  payable  to  Us  ex- 
ecutors. None  of  these,  polices  were  inven- 
toried by  the  executors  except  the  last  one, 
which  was  payable  to  them.  Appellant  and 
appellees  Joined  In  making  proofs  of  death 
under  the  first  two  policies,  which,  by  their 
terms,  were  pa^ble  to  them  as  children  of 
WiUIam  H.  Byford  and  his  first  wife,  Mary 
Ann  Byfozd.  The  mon^  was  collected  and 
distributed  among  the  appellees,  who  claimed 
it  under  the  fifth  clause  of  the  will  above 
quoted.  Appellant,  who  was  left  out  of  the 
distribution,  began  this  suit  by  filing  ber  bill 
setting  out  the  will,  and  the  claim  of  appel- 
lees that  they  were  entitled  to  the  Insurance 
money  on  said  policies  by  virtue  of  It;  and 
praying  for  an  accounting  of  the  money  so  re- 
ceived, and  for  a  decree  compelling  i^yidlees 
to  pay  over  one-fourth  thereof  to  ber.  Appel- 
lees answered,  claiming  tbe  money,  and  filed 
a  cross  bill  praying  for  a  construction  of  the 
fifth  clause  in  accordance  with  their  claim, 
and  for  a  decree  accordingly.  The  cross  Ull 
was  answered,  and,  repUcatlona  having  been 
filed,  there  was  a  bearing.  The  court  found 
In  favor  of  appellees;  but,  finding  that  they 
could  have  the  same  relief  under  their  unawer 
as  1^  the  cross  bill,  and  that  a  decree  upon  the 
cross  bill  was  needleas.  dismissed  it;  and  dis- 
missed tbe  <Mlglnal  bill  for  want  at  equity. 
The  appellate  court  affirmed  the  decree.  63 
lU.  App.  889. 

It  is  agreed  by  counsel  that  WUUam  H.  By- 
ford had  no  Interest  la  the  two  poUdes  in 
question  in  this  suit,  or  the  proceeds  tiiereof, 
and  that  he  had  no  power  to  dispose  of  the 
same  by  hia  will.  The  proceeds  belonged  to 
the  chlldroi  named  In  the  policies.  Appellant, 
however,  took  a  substantial  beneficial  Interest 
under  the  will  and  codicil;  and  her  right  de- 
pends upon  the  question  whether  she  has 
thereby  confirmed  and  ratified  the  provisions 
of  fb%  fifth  clause,  by  which  her  interests  In 
the  policies  were  disposed  of  by  giving  tbe 
same  to  appellees.  It  Is  a  well-settled  rule  of 
equity  that  a  person  cannot  take  under  a  will, 
and  at  the  same  time  set  up  any  right  which 
shall  defeat  any  part  of  it  If  a  testator  has 
disposed  of  property  owned  by  a  benefitdaiy 
under  the  will,  such  beneficiary  must  either 
relinquish  his  rl|^t  to  such  pn^erty,  or  to 
that  which  Is  givoD  him  by  the  wfll,  and  must 
accept  the  will  as  a  whole,  or  not  at  all.  Wil- 
banks  v.  Wilbanks,  18  IlL  17;  Brown  v.  Pit- 
ney, 39  111.  468;  Woolley  v.  Schmder.  116  lU. 
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20,  4  N.  e.  658;  Dltcb  T.  Seonott.  117  ID.  382, 
7  N.  E.  636;  Gorham  v.  Dodge,  122  HI.  528, 
14  N.  E.  44.  WUliam  H.  Byford  had  a  right  to 
dispose  of  the  proceeds  of  one  policy  for  $1,- 
500,  payable  to  his  executors;  aod  under  the 
rule  that  where  a  testator  has  a  partial  Inter- 
est in  property  It  will  be  understood  that  be 
Intended  to  dispose  of  that  Interest  only,  on- 
less  an  Intention  to  dispose  of  property  not 
his  own  cleaiiy  appears,  It  Is  argued  that  the 
court  ought  to  find  an  Intention  to  only  dis- 
pose of  the  proceeds  of  that  policy  by  the  fifth 
clause  of  the  will.  In  such  a  case  the  Inten- 
tlou  to  devise  the  entire  property  must  be 
clear.  In  order  to  raise  a  question  of  election; 
but  we  do  not  think  that  the  clause  under  con- 
sideration will  bear  the  construction  contended 
for.  The  expression  used  was:  "The  proceeds 
derived  from  all  Insurance  policies  upon  my 
life,  except  from  the  policies  wherein  my 
daughter,  Itfaud  H.  Byford,  Is  the  beneficiary." 
This  language  properly  designated  all  the  pol- 
icies. If  the  testator  had  used  any  term  Im- 
plying title  or  right  to  the  proceeds,  there 
might  be  some  ground  for  limiting  the  bequest 
to  the  one  which  he  had  a  right  to  dispose  of, 
and  excluding  those  in  which  he  had  no  Inter- 
est; but  he  did  not  use  such  a, term.  He  had  a 
right  to  dispose  of  the  proceeds  of  but  one  of 
the  six  policies,  and,  If  he  had  Intended  that 
one  only,  be  would  certainly  have  used  a  dif- 
ferent designation.  The  exception  of  the  two 
policies  In  which  appellant  was  beneficiary 
could  only  apply  as  being  a  separation  out  of 
all  the  poUcIea  We  see  no  possible  ground  for 
saying  that  the  testator  did  not  Intend  to  dis- 
pose of  the  proceeds  of  all  the  policies  upon 
bis  life  except  the  two  payable  to  appellant. 

Another  contention  Is  that  appellant  had  not 
lost  her  right  to  the  proceeds  of  the  policies 
by  taking  what  was  given  her  by  the  will, 
because  It  was  not  proved  that  her  father  had 
these  policies  In  mind  when  he  made  the  will, 
and  Intentionally  assumed  to  dispose  of  the 
proceeds  knowliv  tLat  he  bad  no  right  to  do 
so.  Bat  that  Is  not  the  law;  and  It  was  not 
necessary.  In  order  to  raise  an  election,  that 
the  testator  knew  his  daughter's  rights,  and 
Intended  to  deprive  her  of  them.  The  doctrine 
of  elecU<m  rests  upon  the  ground  that  one  who 
asserts  a  claim  to  property  undw  a  will  most 
acknowledge  the  equitable  rights  of  all  other 
parties  nnder  the  same  wllL  It  Is  Immaterial. 
In  the  application  of  the  doctrine^  whether  the 
testator  is  aware  of  bis  want  of  power,  or 
sapposes  that  the  itfoperty  which  he  under- 
tolEes  to  give  awar  Ih  his  own.  1  Jarm.  Wills, 
445;  Whistler  t.  Webster,  2  Ves.  Jr.  367; 
TbeUnson  t.  Woodford,  IS  Yes.  209;  Cooper 
T.  Cooper,  6  Cb.  App.  IS;  1  Pom.  Bq.  Jar.  S  4G4. 

Finally,  It  Is  contended  that  appellees  were 
estopped  by  the  Judgrooit  of  the  probate  court 
approving  the  account  of  the  executors,  de- 
claring the  estate  settled,  and  dlsehai^g  the 
executors,  from  claiming  that  the  proceeds  of 
these  polldee  passed  under  the  wllL  This  ccm- 
taitlon  cannot  prevail  for  two  reasons.  In  the 
first  place,  the  supposed  estoppel  was  nowhere 


set  up  In  the  pleadings.  The  bill  was  filed  Au- 
gust 25,  1802,  before  the  settlement  and  judg- 
ment in  the  probate  court  which  was  on  Feb- 
ruary 13,  1893.  The  biU  alleged  that  the  pol- 
icies bad  not  then  been  Inventoried,  but,  of 
course,  that  could  work  no  estoppel.  In  the 
second  place,  the  court  of  chancery  bad  ac- 
quired jurisdiction  of  the  subject-matter  and 
the  parties  prior  to  the  judgment  of  the  pro- 
bate court  The  bUi  and  cmss  bill  brought  the 
rights  of  the  parties  under  the  will  and  the 
policies  into  a  court  which  had  concurrent  ju- 
risdiction with  the  probate  court  on  that  sub- 
ject The  parties  submitted  to  the  Jurisdiction 
in  equity,  and  no  Judgment  of  the  probate 
court,  after  such  jurisdiction  was  acquired, 
could  estop  either  party  In  t^  suit  The  judg* 
ment  of  the  qipellate  .court  la  affirmed*  Afr 
firmed. 


OH  ni.  no 

BOARD  OP  SUP'RS  OP  LBB  COTTNTI  T. 
GOMMIS&IONBBS  OF  HIGHWAYS 
OP  TOWN  OP  BBYN0LD8. 
(Supreme  Court  of  lUinoii.  Jan.  19*  U8T^ 
BuPBBKa  CouBT— Rbtibw  or  JTnan. 
Ad  appeal  from  the  atvellate  court  which 
presents  questionB  of  fact  only  will  not  be  con- 
sidered. 

Appeal  from  appellate  court  Second  dis- 
trict 

BUI  by  the  board  of  snpervlsors  of  Le» 
county  against  the  commtasioners  of  high- 
ways of  the  township  at  BeyjujlOa  tor  a  writ 
of  mandamus  to  compel  an  appropriation  for 
bridge  building.  From  an  affirmance  of  a 
decree  in  favor  ot  defendants,  complainanti 
appeaL  Affirmed. 

O.  B.  Mwrlson  and  Wm.  Barge^  for  appet 
lantiL  J.  P.  Sanford,  for  app^eea. 

OARTWRXaHT,  J.  Appellees  filed  their 
petltitm  fOr  a  writ  of  mandamus  to  compd 
appdlanta  to  appropriate  a  anm  snfflcient  to 
meet  one-half  the  expense  of  building  'Ave 
bridges  across  streams  on  public  highways  In 
the  town  of  Reynolds,  In  Lee  county.  The 
petition  set  out  the  conditions  requisite,  un- 
der the  statute,  to  call  for  the  appropriation 
asked  for.  Issues  of  fact  as  to  the  existence 
of  the  alleged  conditions  were  made  by  the 
pleadings,  and,  a  jury  being  waived,  were 
submitted  to  the  court  for  trial.  The  Issues 
■o  Joined  were  found  for  the  petlUonera,  and 
a  peremptory  writ  of  mandamua.  was  award- 
ed, as  prayed  for  In  the  petition.  The  Judg- 
ment of  the  circuit  court  was  affirmed  by 
the  appellate  court  The  parties  have  pre- 
sented here  the  same  briefs  that  were  filed 
In  the  appellate  court  and  the  questions  dis- 
cussed tn  them  relate,  with  one  exception,  to 
the  questions  of  fact  Involved.  So  Car  as 
these  questions  of  fact  are  concerned,  such 
aa  whether  the  ciuuinel  over  which  It  was 
proposed  to  construct.the  bridges  was  a  nat- 
ural stream  or  an  artificial  ditch,  and  wheth 
er  the  defendant  bad  refused  to  make  the  aj^ 
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proprlatlon,  the  Judgment  of  the  appellate 
court,  under  the  statute  and  numerous  deci- 
sions of  this  conrt,  is  conclusive.  The -ex- 
ception ts  a  suggestion  that  the  statutes  un- 
der which  the  proceeding  was  Instituted  are 
unconstitutional,  but  this  question  was  not 
preserved  in  any  way  In  the  record  as  a  ques- 
tion of  law.  The  Judgment  of  the  trial  court 
was  not  asked  upon  that  question  as  a  mat- 
ter of  law,  by  presenting  a  proposition  to  be 
held  or  refused,  or  In  any  other  manner. 
There  Is  no  question  of  any  alleged  error  In 
the  admission  or  rejection  of  evidence,  or  )n 
rulings  upon  questions  of  law  at  the  trial. 
The  defendants  offered,  eight  propositions  to 
the  trial  court  to.be  held  as  law,  but  only 
the  seventh  and  eighth  were  propositions  of 
law,  and  these  were  held  by  llie  court,  as 
presented,  to  be  correct  statements  of  the 
law.  The  first,  third,  fourth,  fifth,  and  sixth 
were  pure  statements  of  fact,  unaffected  by 
any  principle  of  law,  and  the  second  was  a 
conclusion  from  all  the  facts.  Defendants 
filed  their  written  motion  for  a  new  trial,  In 
which  the  only  reason  assigned  was  that  the 
court  had  erred  in  refusing  to  bold  defend- 
ants* written  pro[>ositions,  and  each  of  them, 
to  be  the  law  of  the  case;  and,  whether  any 
motion  for  a  new  trial  was  necessary  or  not, 
It  did  not  embrace  any  such  proposition  as 
the  nneonstftutionallty  of  the  statutes. 
There  is  do  question  In  the  record  which  this 
court  has  any  right  to  consider,  and  the 
Judgment  of  the  appellate  court  will  be  of- 
firmed.  Affirmed. 


(les  III.  m 

JOIilETT  NAT.  BANK  v.  O'DONNELL. 
(Supreme  Court  of  lUinois.   Jan.  19,  1897.) 

ASSIOSXBNT  FOR  BeKBPIT  OF  CrRDITORS-jPHBSBII- 
TATIOH  0»  CMIM— Tl«B. 

Plaintiff  purchased  a  draft,  for  cash,  of 
an  insolvent  banli,  immediately  before  its  as- 
sigmneDt.  Payment  was  refused  by  the  drawee 
bank,  thoogh  It  had  snfiicient  funds  to  the  draw- 
er's credit,  on  the  groand  that  it  was  entitled 
to  applj  said  fnads  on  notes  Indorsed  by  the 
drawer  and  discounted  by  tb^  drawee.  While 
suit  was  pending  to  determine  the  drawee's 
right  to  such  set-off,  the  drawee  presented  to 
the  drawer's  assignee  a  claim  in  the  alternative, 
which  included  the  amount  of  tlie  draft  in  case 
it  should  be  hold  in  said  suit  that  the  drawee 
had  no  right  of  set-off;  and,  though  the  pnyee'a 
name  was  not  mentioned  in  the  claim,  the  as- 
signee icnew  all  the  facts.  After  the  statutory 
time  for  proseuting  claims  had  expired,  the 
unit  was  dctermine<l  ih  favor  of  the  drawee. 
The  payee  thereupon  filed  a  claim  against  the 
assignee  for  the  amonnt  of  the  draft,  no  pay- 
ment having  yet  been  made  to  any  creditor. 
BcJd  that,  as  the  amount  of  the  draft  was  in- 
cluded In  the  drawee's  clnim.  the  payee  was 
equitably  entitled  to  be  subrogated  to  the 
former's  rights  as  to  that  amount,  and  to  pro- 
rate with  the  other  creditors.  65  III.  App.  543, 
reversed.  Magruder,  G.  J.,  and  Cartwright, 
J.,  dissenting. 

Appeal  from  appellate  court,  Second  dis- 
trict. 

Petition  by  tbe  Jollet  National  Bank 
against  James  L.  O'Donnell,  assignee  of  Hen- 


ry Fish  &  Sons,  to  be  allowed  to  prorate  with 
other  creditors  In  the  assets  In  the  hands 
of  said  assignee.  From  a  Judgment  of  the 
appellate  court  (65  111.  App.  543)  afflrmlng 
an  order  denying  the  petldra,  petitioner  ap- 
peals. Reversed. 

This  Is  an  appeal  by  the  Jollet  National 
Bank  from  a  Judgment  of  the  appellate 
court  affirming  an  or^er  of  the  county  coart 
of  Will  county  denying  appellant's  petition, 
in  which  it  prayed  that  it  might  be  aJ- 
lowed  to  prorate  with  the  creditors  of  Henry 
Fish  &  Sons  in  the  assets  of  the  firm  In  the 
hands  of  the  assignee  for  distribution.  Hen- 
ry Fish  &  Sons,  bankers  doing  business  un- 
der the  name  of  the  Stone  City  Bank,  foiled 
and  made  an  assignment  on  tbc  30tb  day  of 
November,  1892,  to  James  L.  O'Donnell,  as- 
signee. O'Dounell  qualified  as  such  aa^ 
algnee  on  December  2,  1892,  and  Is  still  act- 
ing as  such.  The  appellant,  doing  a.  bank- 
ing business  at  Jollet,  111.,  at  about  an  hour 
or  two  before  tbe  Fish  Bank  closed  Its  doors 
and  made  the  assignment  to  O'Donuell,  paid 
to  the  Fish  Bank  the  sum  of  $4,200  in  mon- 
ey, receiving  therefor  a  draft  or  bill  of  es- 
chonge  drawn  by  said  Fish  Bank  on  its 
New  York  correspondent,  the  Third  Nation- 
al Bank.  This  money  was.  In  good  faith, 
at  once  taken  to  the  Fish  Bank,  and  elth^ 
immediately  paid  over  to  its  depositors,  who, 
It  seems,  had  about  that  time  made  "a  mn" 
on  the  Fish  Bank,  or  was  on  the  same  day 
turned  over  to  assignee,  the  appellee,  and 
constitutes  a  portion  of  tbe  funds  that  come 
to  appellee's  hands.  The.  draft  was  at  once 
forwarded  by  the  Jollet  National  Bank  to 
Its  New  York  correspondent,  the  HanoTw 
National  Bank,  and  by  the  latter,  on  De- 
cember 2,  presented  for  payment  to  the 
Third  National  Bank;  but  payment  was  re- 
fused, and  the  draft  went  to  protest.  There 
la  no  question,  and  the  record  discloses  the 
fact,  that  when  the  draft  was'  drawn,  and 
at  tbe  time  of  Its  presentment  for  payment, 
the  Fish  Bank  had  more  funds  to  its  credit 
in  the  Third  National  Bank  than  that  de- 
manded by  the  draft  Payment  of  the 
draft,  however,  was  refused  because  the 
Tliird  National  Bank  of  New  York  then  held 
Joliet  Enterprise  Company  paper  which  had 
been  indorsed  by  the  Fish  Bank  and  dis- 
counted by  the  Third  National  Bank,  and 
the  proceeds  placed  to  the  credit  of  the  Fish, 
Bank,  In  consequence  of  which  they  claimed 
they  had  tbe  right  to  a  set-oS  on  tbe  Enter- 
prise paper,  as  against  the  deposit  to  the 
cre^m  of  the  Fish  Bank.  The  right  of  set- 
off was  at  once  challenged,  and  suit  Imme- 
diately commenced  In  tbe  supreme  court  of 
New  York  by  the  Joliet  National  Bank 
against  the  Third  National  Bank,  when  It 
was  afterwards,  on  motion  of  the  Third  Na- 
tional Bank,  transferred  to  tbe  United 
States  district  court  for  tbe  Southern  dis- 
trict of  New  York,  where,  under  the  issue» 
presented,  the  case  was  decided  adverselr 
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to  til*  Jollet  National  Bonk.  Sooa  atter  the 
case  wa«  decided  the  J<dlet  National  Bank, 
on  November  26,  1804,  presoited  the  claim 
to  the  assignee,  and  filed  It  in  the  county 
court,  together  with  a  petition  for  an  allow- 
ance of  the  claim.  ObJecUim  being  made 
to  filing  the  claim,  on  December  26,  ISM, 
appelant  entered  a  motion  for  leave  to  file 
the  claim.  The  court  held  the  motion  un- 
der advisement  nntU  April  6,  1886,  when 
leave  was  granted  to  file  the  claim  and  pe- 
tition for  the  allowance  thereof.  The  coun- 
ty court  allowed  the  claim,  but  ordered  that 
It  should  not  share  In  the  dividends  until 
payment  In  full  of  all  claims  which  had 
been  presented  to  the  assignee  prior  to 
March  15, 18^.  At  the  time  the  claim  was 
filed  tn  the  county  court,  the  assignee  had 
made  no  payment  on  any  claim,  nor  -  bad 
any  payment  been  made  any  creditor  when 
judgment  was  entered  by  Uie  conuty  court 
In  this  case.  The  following  Is  a  copy  of  no- 
tice published  by  the  assignee  In  the  Jollet 
Times  on  the  12th  day  of  December,  18Q2, 
notifying  creditors  to  present  their  claims 
against  the  insolvent  estate:  "Assignee's 
Sale.  The  undersigned  having  been  ap- 
pointed assignee  of  the  i^operty  and  ^ects 
of  Henry  Fish,  Henry  M.  Fish,  George  M. 
^sh,  and  Charles  M.  Fish,  doing  business 
as  Henry  Fish  &  Sons,  by  deed  of  assign- 
ment filed  In  tbe  office  of  the  cotmty  clerk 
of  Will  county,  public  notice  is  given  to  all 
persons  having  claims  against  said  Henry 
Fish  &  Sons  to  present  such  claim,  under 
oath  or  affirmation,  within  three  months  aft- 
er December  15th,  1892.  Such  dalms  may 
be  presented  by  filing  the  same,  under  oath 
or  affirmation,  with  the  county  clerk  of  Will 
county,  at  his  office.  J.  L.  O'Donnell.  As- 
signee.   Jollet,  lU.,  Dec.  12th,  1892." 

Donahoe  ft  McNaughton,  for  appellant 
Haley  &  O'Donnell,  tea  appellee. 

OBAIO,  J.  (after  Btathig  the  facts).  ItwlU 
be  observed  that  tbe  assignee  notified  credI^ 
ors,  by  puUlcatlon.  on  the  12th  day  of  De- 
cember, 1882,  to  present  claims  against  the 
Insolvent  estate  within  three  months  after 
December  15,  1882;  and  as  appellant,  the 
Jollet  Natlmial  Bank,  failed  to  make  a  fox^ 
mal  presentation  of  Its  claim  to  the  assignee 
within  Uie  time  specified,  the  question  arises 
whether  It  is  absolutely  barred  from  sharing 
with  other  creditors  who  presented  their 
claims  In  the  assets  of  the  insolvent  estate. 
Section  2  of  the  voluntary  assignment  act 
provides:  "That  the  assignee  or  assignees 
named  In  such  aaslgnment  shall  forthwith 
give  notice  thereof  by  publication  in  some 
newspaper  published  In  the  county.  If  any; 
and  If  none,  then  In  the  nearest  county  there- 
to, which  publication  shall  be  continued  at 
least  six 'weeks,  and  shall  also  send  forthwith 
a  notice  thereof  by  mail  to  each  creditor,  of 
whom  he  or  they  shall  be  Informed,  directed 
to  their  usual  place  of  residence,  and  notify- 
ing the  creditors  to  present  their  claims  un- 


der oath  OT  afllrmatlon  to  him  within  three 
months  thereoftw.'*  Section  10  is  as  fol- 
lows: "That  any  creditor  may  claim  debts 
to  become  due  as  well  as  debts  due,  but  on 
debts  not  due  a  reasonable  abatement  shall 
be  made  when  the  same  are  not  drawing  In- 
terest, and  all  creditors  who  shall  not  ex- 
hibit his,  her  or  their  claim  wUbln  the  term 
ftf  three  months  from  the  publication  of  no- 
tice as  aforesaid,  shall  not  participate  in  the 
dividends  until  after  the  payment  in  full  of 
all  claims  presented  within  said  term  and  al- 
lowed by  the  county  court"  Rev.  St  1893, 
c.  lOo.-  If  the  limitation  Implied  by  this  sec- 
tion Is  absolute,  the  time  U  so  short  that 
many  cases  may  arise  where  Injustice  would 
be  done,  providing  It  was  the  Intention  of  the 
law  that  all  creditors  shall  share  equally, 
and  no  preference  be  allowed.  Hence  in  sev- 
eral cases  It  has  been  Intimated  that  the 
equitable  powers  of  tbe  county  court  may  be 
Invoked  to  extend  the  limitation  Imposed  by 
the  letter  of  the  act  In  Supplger  v.  Seybt, 
23  la  App.  471,  the  court  said,  "It  may  be 
that  cases  will  arise  In  which,  under  the  gen- 
eral powers  conferred  upon  county  courts  by 
this  act,  'claims  not  presented  within  three 
montlis  can  be  allowed  to  have  the  same  ef- 
fect OS  If  presented'  within  that  time."  In 
Smith  V.  Goodman.  149  IIL  75,  36  N.  B.  621. 
where  It  was  claimed  that  the  claim  was  not 
presented  within  three  months.  It  was  held, 
under  the  peculiar  circumstances,  there  was. 
a  sufficient  presentation.  In  Supplger  v. 
aruaa,mia221,27N.E.23,itis8ald:  "If. 
therefore,  this  claim  Is  now  barred,  he  will 
be  deprived  of  sharing  with  other  creditors 
In  the  assets  of  the  Insolvent,  when  at  the 
same  time  he  has  exercised  all  diligence 
which  he  could  exercise  to  present  his  claim 
to  the  as^gnee."  It  Is  plain  that  a  construc- 
tion of  this  character  Is  coiltrary  to  the  entire 
scope  and  spirit  of  the  act,  as  the  act,  in 
express  terms,  prohibits  a  preference  among 
creditors,  as  will  be  seen  by  an  examination 
of  section  13.  The  purpose,  no  doubt  of  the 
leglshiture  in  fixing  so  short  a  period  for 
the  presentation  of  claims  was  to  hasten  the 
settlement  of  the  estate,  rather  than  cut  off 
an  honest  and  bona  fide  claim  because  it 
might  not  be  presented  within  the  time  pre- 
scribed by  the*  letter  of  the  law.  It  is  true, 
the  JoUet  National  Bank  did  not  itself  pre- 
sent the  claim  to  tbe  assignee  within  the 
time  designated  In  the  notice  published;  but 
the  claim  represented  by  tbe  draft  which  the 
appellant  held  was  presented  within  the 
tlm^  as  we  understand  the  evidence  Intro- 
duced in  the  hearing  before  the  county  court 
It  appears  that  tbe  assignee  mailed  a  notice 
to  the  Third  National  Bank  of  New  York  of 
the  time  wltliin  which  claims  should  be  pre- 
sented. In  pursuance  of  this  notice,  the 
Third  National  Bank  filed  a  claim  in  the  al- 
ternative form  within  the  three  mouths,  »» 
follows:  "Claim  filed  by  the  Third  National 
of  New  York  against  Henry  Fish  &  Sons,  in- 
solvents, as  viz.;  (1)  Harry  Si.  Gliaplu,  cash- 
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ler,  being  Bworn,  states:  Third  National 
Bank  baa  a  claim  against  above-named  Insol- 
vent; arising  out  of  two  promtssorir  notes, 
amounting  to  ¥17,382.64,  made  by  tbe  Joliet 
Enterprise  Company  to  order  Henry  Flsb  & 
Sons,  indorsed  by  Flsb  &  Sons,— one  dated 
Oct  8,  1882,  for  f9,572.93,  payable  January 
7.  1883;  the  oUier  for  $7,788.61,  dated  Not. 
18,  1892,  payable  February  18,  1883.  Copies 
ot  notes  attached.  That  said  notes  were  dis- 
counted by  said  bank  Oct  10, 1882,  and  Nor. 
22,  1882.  That  the  proceeds  of  f8.426.14  and 
¥7,671.47,  respectlTely,  aggregating  917,087.- 
61,  were  placed  to  the  credit  of  Fish  ft  Sons. 
That  OB  the  date  of  said  assignment  a  bal- 
ance of  proceeds,  tIz.  17,118.33,  remained  in 
the  hands  of  Thbrd  National  Bank,  which  It 
had  a  right  and  did  apply  towards  the  pay- 
ment of  said  notes,  by  way  of  equitable  set-- 
off,  and.  If  said  set-off  shall  be  held  to  be 
right  and  allowed,  there  will  remain  dne  flie 
Thhrd  National  from  said  insolvents  99,874.- 
00.  That  a  suit  to  determine  said  question 
is  now  pending  in  the  U.  S.  circuit  court  for 
Southern  district  of  New  York,  and,  if  It 
should  be  held  that  said  Tbti6  National  had 
no  right  of  set-off,  then  the  whole  amount 
dne  said  bank  from  said  Fish  &  Sons  on  Nov. 
30,  1882,  would  be  917,^.84,  after  aUowIng 
to  them  all  payments  and  set-offs,  and  the 
rebate  of  interest  on  said  notes  not  dne,-  of 
9161.6a"  In  connection  with  the  presenta- 
tion of  this  claim,  the  followQ^  stipulation 
was  made:  "It  Is  hereby  stipulated  by  and 
between  James  L.  O'Donnell,  assignee  of 
Henry  Fish  ft  Sons,  and  the  Third  National 
Bank  of  Nejr  Yotk,  a  creditor  which  has 
proved  its  claim  against  said  estate,  that  the 
amount  of  the  claim  of  said  Third  National 
Bank  of  New  Tork  shall  be  tbe  sum  of  nine 
thousand  eight  hundred  and  seventy-four  dol- 
lars and  nine  cents  ($8,874.00),  being  the 
amount  named  in  its  proof  of  debt  In  that 
behalf,  deducting  tbe  credit  of  seven  thou- 
sand one  hundred  and  eighteen  dollars  and 
thbrty-three  cents  ($7,118.33)  named  In  said 
proof  of  debt  as  a  deposit  In  said  bank  to 
the  credit  of  Hbnry  Fish  ft  Sons  on  tbe  30th 
day  of  November,  1892,  and  claimed  by  said 
bank  as  a  set-off,  and  applied  by  It  towards 
payment  of  tbe  notes  annexed  to  said  claim, 
without  prejudice,  however,  to  the  right  of 
the  said  Third  National  Bank  to  claim  and 
have  allowed  the  entire  amount  of  the  two 
said  promissory  notes  annexed  to  said  proof 
of  debt,  without  deducting  said  credit  in  case 
It  sliall  be  hereafter  finally  adjudged  that  It 
had  no  such  right  to  set-off,  and  no  right  to 
make  the  application  of  said  sum  of  seven 
thousand  one  hundred  eighteen  dollars  and 
thirty-three  cents  (97,11&33)  on  deposit  in 
said  bank  to  the  credit  of  Henry  Flsb  &  Sons 
on  the  3(Kh  day  of  November,  1892,  towards 
payment  of  said  notes  dated  July  6th,  1803. 
Third  National  Bank  of  New  Tork,  by  E.  H. 
Otis,  Its'  Attorney.  J.  L.  O'Donnell,  by  P.  O. 
Haley,  Attorney.  George  S.  House." 
The  statute  did  not  require  the  appellant 


Itself  to  make  oath  to  the  claim,  but  only 
required  that  tbe  claim  should  be  presented 
under  oath  or  afflnnatlon.  Here  the  Third 
National  Bank  of  New  York  had  on  deposit 
to  the  credit  of  Henry  E^sh  ft  Sons  when 
they  made  an  assignment  97,118.33.  The 
draft  given  by  Flsb  ft  Sons  for  $4,200  in  this 
fund  represented  appellant's  claim,  which  ap- 
pellant was  contending  with  the  Third  Na- 
tional Bank  in  the  courts.  The  Third  Na- 
tional Bank,  in  order  to  be  safe.  Included  in 
its  claim  the  identical  94,200  belonging  to  ap- 
pellant Thus,  appellant's  claim  was  pre- 
sented under  oath  to  the  assignee  by  tbe 
Third  National  Bank.  It  Is  true,  the  name 
of  appellant  does  not  appear  in  the  claim 
filed  by  the  Third  National  Bank;  but  that 
does  not  affect  the  merits  of  the  controversy, 
as  It  was  well  known  by  the  assignee  and 
all  parties  concerned  that  appelant  was  the 
party  to  the  suit  named  In  -the  claim  filed, 
and  tbat  the  claim  arose  out  of  the  draft 
drawn  by  Fish  ft  Sons,  in  favor  of  appellant, 
on  the  fund  in  the  Third  National  Bank,  for 
the  sum  of  $4,200.  The  assignee  testified: 
"I  should  say,  from  the  condition  of  the  ac- 
counts of  tbe  Third  National  Bank  with 
Heniy  Fish  ft  Sons,  that  Its  offset,  whatevw 
it  Is,  In  this  clidm,  embraces  the  Joliet  Na- 
tional Bank  draf^  and  embraced  the  amount 
In  the  Joliet  National  Bank  draft.  «  »  • 
The  claim  presrated  by  the  Third  National 
Bank  to  me,  as  assignee.  Included  this  $4.- 
200."  If  the  dalm  of  appellant  was  included 
In  the  claim  presented  by  the  Third  National 
Bank,  as  tlie  evidence  shows  it  was,  no  rea- 
aon  Is  perc^ved  why  appellant  mlf^t  not 
properly  be  sulnogated  to  the  rights  of  the 
Third  National  Bank  as  to  the  $4,200  em- 
braced in  its  claim  presented  to  the  assignee. 
This  course  will  meto  out  Justice  to  all  par- 
ties concmied,  and  work  no  detriment  to  any 
one.  The  claim  of  the  Third  Natloiul  Bank 
has  not  been  acted  upon,  but  It  remains  with 
the  assignee,  In  the  same- condition  as  It  was 
when  presented.  There  Is  therefore  no  difiS- 
culty  in  making  a  disposition  of  appellamrs 
claim  at  tbe  same  time  the  claim  of  the 
Third  National  Bank  is  disposed  of.  We  are 
therefore  of  opinion  that  the  claim  of  the 
Third  National  Bank,  presented  to  the  as- 
signee within  the  time  required  by  the  c^t- 
ute,  which  Included  the  amount  of  the  draft 
given  by  Fish  ft  Sons  to  appellant,  was  in 
fact  a  presentation  of  appellant's  claim,  and, 
under  tbe  equitable  rules  which  should  gov- 
ern tbe  county  court  In  tbe  disposition  of 
claims  under  the  assignment  act,  may  prop- 
erly be  availed  of  by  appellant.  It  Is  con- 
ceded on  ail  hands  that  appellant's  claim  is 
an  honest  one,  and  it  Is  clear  from  the  evi- 
dence tbat  tbe  assignee  knew  and  was  fully 
Informed  of  the  existence  of  the  claim  with- 
in three  or  four  days  after  the  assignment 
was  made.  The  Judgment  of  the  appellate 
court  and  tbe  judgment  of  the  county  court 
of  Will  county  will  be  reversed,  and  the 
cause  remanded  to  the  county  court,  with  di- 
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rections  to  allow  the  prayer  of  the  ap];>dlanf  s 
petition.  Berened  and  -remaiided. 

MAGBUDEB*  a  and  OARTWBIOHT. 
J.,  dissent. 


(161  lU.  481) 

WIIXIiLMS  T.  PEOPLB. 
(Supreme  Court  of  lUinois.  Jan.  19,  1887.) 

CldUlNAL  Law— AfpKAL— IKSTBDCTIONB  —  MOTION 

roR  New  Trial. 

1.  An  objection  that  a  coort  failed  to  in- 
fitruct  as  to  the  presumption  of  Innocence  cannot 
be  urged  on  appeal,  unless  there  was  a  re- 
quest for  a  proper  instractioD. 

2.  Defendant  filed  a  motion  for  a  new  trial, 
tn  which  newly-diBCorered  erldencd  was  not 
stated  as  a  ground.  In  support  of  the  motion 
she  offered  affidavits  setting  out  what  was 
claimed  to  be  newly-discovered  teatlmocy, 
which  was  cumnlatiTe,  and  not  concluaire,  nor 
was  there  a  sofficlent  showing  of  diligence  made. 
Beld,  that  the  motion  was  pn^riy  overruled. 

Error  to  criminal  conrtt  Cook  coon^; 
Frank  Baker,  Judge. 

Minnie  Williams  was  convicted  ot  larc^, 
and  brings  error.  Affirmed. 

Scanlan,  Mcdatt^  &  Mast^  for  plain- 
tiff in  error.    M.  T.  MoIoii^»  Att7<  Oen.,  for 

the  People. 

WILKIN,  3.  PlaintlfE  in  error  was  tried 
and  convicted  in  the  court  bdow  on  an  in- 
dictment cliarging  her  with  tb«  crime  of 
larceny,  and  sentenced  to  the  penitentiary. 
She  brings  the  ease  to  this  court  for  review, 
and  her  counsel  urge  several  grounds  of  re- 
versal, none  of  which.  In.  our  opinion,  are 
tenable. 

It  is  first  Insisted  that  the  court  b^ow  erred 
in  refusing  to  aUo"w  counsel  a  reasonable  time 
to  prepare  for  the  trial;  but  the  recwd 
wholly  falls  to  show  ttiat  any  motion  was 
made  for  a  continuance  or  postponement  of 
the  case,  and  there  is  therefore  nothing  be- 
fore uB  upon  which  that  alleged  etror  can 
be  based. 

It  is  again  insisted  that  the  evidence  fails 
to  sustain  the  conviction.  The  charge  Is 
that  the  defraidant  enticed  the  prosecuting 
witness,  one  Allen  M.  Easterly,  into  a  house 
on  Madison  street.  In  the'  city  of  Chicago, 
and  there  stole  from  him  the  sum  of  $100, 
the  money  being  secretly  taken  from  bis 
vest  pocket.  Easterly  testJfled  clearly  and 
positively  to  the  facts  and  circumstances  of 
the  taking,  and  positively  identified  the  de- 
fendant as  the  party  who  committed  the 
larceny.  He  was  corroborated  by  certain 
police  officers,  who  assisted  him  in  Identl^- 
ing  her,  and  who  testified  to  conversations 
had  with  her  after  her  arrest  It  Is  Insist- 
ed, however,  that  neither  these  witnesses 
nor  Easterly  are  entitled  to  credit,  because 
of  their  conduct  in  offering  or  proposing  to 
abandon  the  prosecution  upon  the  repay- 
ment of  certain  sums  of  money,  and  contra- 
dictory statements  made  by  them  on  that 
subject  and  as  to  the  Identity  of  defendant 


We  do  not  deem  it  necessary  to  make  an 
extended  review  of  the  testimony.  As  to 
the  fact  of  the  larceny.  Easterly  was  con- 
tradicted by  no  witness  except  the  defend- 
ant herself.  He  denied  having  made  any 
offer  or  promises  to  abandon  the  prosecu- 
tion upon  the  r^)eyment  to  him  of  the  mon- 
ey stolen,  or  any  other  sum.  The  Jury  were 
fully  warranted  in  believing  him,  and,  If 
they  did  so,  their  verdict  could  not  prop- 
'  erly  have  been  other  than  guilty.  The 
charge  of  misconduct  on  the  part  of  the 
Judge  Is  unsupported  by  the  record. 

By  agreement  of  counsel  the  court  In- 
structed the  Jury  orally,  the  instructions  be- 
ing token  down  by  the  reporter,  and  It  is 
urged  as  reversible  error  that  none  of  the 
Instructions  Informed  the  Jury  as  to  the  pre- 
sumption of  the  defendant's  innocence. 
Here,  again,  the  record  furnishes  no  basis ' 
for  the  alleged  error.  No  request  was  made 
by  counsel  for  such  an  instruction,  nor  was 
the  court's  attention  called  to  the  omission 
now  complained  of.  It  needs  no  argument 
to  show  that  It  cannot  be  insisted  upon  now. 
We  are  also  of  tbe  opinion  that  the  instruc- 
tions, taken  together,  did  sufficiently  inform 
the  Jury  that  the  burden  of  proof  vras  upon 
the  people  to  estaibllsh  the  defendant's  guilt, 
and  that  beyond  a  reasonable  doubt  We 
do  not  agree  with  counsel  In  the  contention 
that  the  court  assumed.  In  the  Instructions, 
that  the  amount  and  value  of  the  money 
stolen  hod  been  proved.  There  was  no  dis- 
pute on  the  trial  as  to  the  amount  and  value 
of  tbe  money,  the  defense  being  that  the  de- 
fendant was  not  the  party  who  stole  it 

After  the  verdict  of  the  Jury  bad  been  re- 
turned, the  case  took  a  very  peculiar  and 
unusual  course,  and  the  record  Is  burdened 
with  what  then  took  place,  to  no  purpose. 
A  motion  by  counsel  for  the  defendant  for 
a  new  trial  was  filed,  based  upon  12  alleged 
grounds,  In  none  of  which  Is  newly-discov- 
ered evidence  mentioned.  Notwithstanding 
the  fact  that  no  such  ground  for  a  new  trial 
was  set  forth  in  tbe  motion,  numerous  af- 
fidavits of  parties  were  filed  as  to  conversa- 
tions with  the  prosecuting  witness,  and 
what  took  place  between  blm  and  police  of- 
ficers, and  as  to  other  facts,  claimed  to  be 
newly  discovered;  and  one  witness  was  put 
upon  the  stand  and  examined  at  length  ex- 
plaining his  testimony  upon  the  trial,  and 
detailing  certain  facts  about  which  he  had 
not  been  previously  Interrogated.  Aside 
from  the  fact  that  all  this  was  foreign  to 
the  motion,  nothing  was  shown  which 
would  have  authorized  the  granting  of  a 
new  trial.  No  sufficient  reason  Is  shown  for 
not  producing  tbe  witness  upon  the  trial. 
Admitting  that  all  he  stated  would  have 
been  material  to  tbe  defense,  the  use  of 
proper  diligence  before  and  during  the  trial 
would  have  enabled  the  defendant,  through 
her  counsel,  to  procure  the  testimoi^r.  At 
least  there  Is  nothing  in  the  affidavit  of 
counsel  snffldoitly  showing  the  contrary. 
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The  attempt  was  to  try  the  case,  after  ver- 
dict, by  aCQdavltfi.  If  that  could  be  done 
on  the  showing  here  made,  a  new  trial 
might  be  obtained  In  every  ease  where  one 
party  is  surprised  at  the  testimony  of  wit- 
nesses for  the  other.  Bat  a  still  more  con- 
clusive reason  for  holding  the  affidavits  In- 
sufficient to  justify  the  granting  of  a  new 
trial  on  the  ground  of  newly-discovered  tes- 
timony Is  that  the  evidence  therein  set  forth 
is  merely  cumulative  to  that  given  on  the 
trial,  and  not  conclusive.  We  entertain  no 
doubt  that  the  court  ruled  correctly  In  re- 
fusing a  new  trial  upon  the  ground  of  new- 
ly-discovered testimony. 

We  find  no  reversible  error  In  this  rec- 
ord, and  the  judgment  of  the  criminal  court 
will  be  affirmed.  Affirmed. 


aM  XII.  «74) 

CBANDALL  et  at  T.  OAREY-LOMBABD 

LUMBER  CO. 

(Supreme  Court  of  IlllDoia.   Jan.  19,  1897.) 

Inbolvexct — Claims  aoaikst  ElaTATs— Fractics — 
Waiver  of  Ob^kotiona — Pkoof  of  Claih. 

1.  Under  the  statute  reqatring  notice  of  ex- 
ceptions to  a  claim  against  an  iiisolveut's  estate 
to  be  given  to  the  creditor,  as  in  cases  of  origi- 
nal notices  in  the  county  court  a  contest  oa  a 
claim  need  not  be  docketed  under  the  geueral 
title  of  the  asaignment  proceedings,  but  may 
be  docketed  as  a  separate  proceeding. 

2.  After  going  to  trial  on  exceptions  to  a 
claim  against  an  insolvent  estate,  claimant  can- 
not object  that  his  adversary  has  no  standing 
to  except  to  the  claim. 

3.  Ob  the  bearing  of  exceptions  to  a  claim 
filed  against  an  insolvent's  estate,  the  burden 
of  proof  la  on  claimant  to  establish  the  claim. 

Appeal  from  appellate  court,  First  district 
Claim  by  James  N,  Orandall  and  others 
against  the  estate  of  W.  H.  BoUE,  Insolvent 
Exceptions  to  the  claim  were  filed  by  the 
Carey-Lombard  Lumber  Company,  aud  from 
a  judgment  of  the  appellate  court  (63  IlL 
App.  320)  affirming  an  order  disallowing  the 
claim,  claimants  appeal.  Affirmed. 

Levi  Sprague,  for  appeUants.   Gowen  ft 

Houseman,  for  appellee. 

CARTWRIGHT,  J.  Appellants,  constitut- 
ing the  firm  of  Orandall,  Schultz  &  Co.,  and 
appellee,  a  corporation,  each  filed  a  claim  In 
the  county  court  of  Cook  county  with  tbe  as- 
signee against  the  estate  of  W.  H.  Koltf  & 
Co.,  consisting  of  W.  H.  Rolff,  an  Insolvent 
debtor.  In  pursuance  of  tbe  statute  regulating 
voluntary  assignments.  Appellee  filed  ex- 
ceptions to  tbe  claim  of  appellants,  and  on  a 
hearing  of  the  exceptions  the  claim  was  dis- 
allowed. An  appeal  was  taken  to  the  ap- 
pellate court,  where  the  judgment  was  af- 
firmed. Thirty-five  errora  are  assigned  up- 
on the  record,  but  the  auestlons  involved  are 
few,  and  may  be  noticed  under  few  heads. 
When  the  exceptions  came  on  to  be  heard, 
appellants  entered  an  objection  to  having  the 
proceedings  docketed  separately,  and  insist- 


ed npon  having  them  docketed  under  the 
genera]  title  of  tbe  asaigtunent  proceedings. 
Their  objection  was  overruled,  and  they  ex- 
cepted to  the  ruling.  How  this  affected  them 
Injuriously  we  are  not  able  to  discover.  The 
statute  requires  a  bond  for  costs  by  the  par- 
ty filing  exception,  and  a  notice  to  the  cred- 
itor served,  as  In  case  of  an  original  notice 
Id  the  county  court,  returnable  at  the  next 
term,  when  the  court  is  required  to  bear  the 
cause,  aud  render  judgment  and  may  allow 
a  trial  by  Jury.  Bach  trial  and  judgment  of 
tbat  kind  Is  several,  and  separate  appeals 
may  be  taken,  whether  tbe  orders  are  writ- 
ten under  one  title  or  separate  titles.  The 
only  reason  given  for  wanting  this  contro- 
versy docketed  under  the  general  title  ia  that 
in  such  case  the  whole  record  of  the  original 
insolvency  proceedings  would  make  up  the 
record  on  this  appeal.  But  there  Is  no  differ- 
ence. In  that  respect,  whether  this  branch  of 
the  proceeding  was  docketed  In  one  way 
another.  There  might  be  many  separate  and 
Independent  controversies  In  the  same  gen- 
eral proceeding,  and  an  appeal  In  one  would 
properly  bring  up  so  much  of  the  record  as 
affects  that  controversy. 

It  Is  next  urged  that  appellee  was  not  in  a 
position  to  except  to  appellants'  claim,  for 
the  reasons  that  it  did  not  prove  by  evidence 
that  it  was  a  creditor;  that  Its  claim  was 
not  filed  within  the  time  required  by  statute: 
and  that,  if  the  court  had  admitted  the  Judg- 
ment on  which  Its  claim  was  founded.  It 
would  appear  to  have  been  confessed  after 
the  assignment  with  no  evidence  that  the 
debt  existed  at  the  date  of  the  assignment; 
and  therefore  it  stood  in  the  same  position 
as  appellants.  Upon  the  exceptions  being 
filed,  and  summons  issued  and  served  upon 
appellants,  tbey  entered  their  appearance 
June  7,  1896,  and  demanded  a  trial  of  the 
exceptions  by  jury.  The  trial  of  the  excep- 
tions began  on  October  23,  1895,  when  the 
Jury  was  waived,  and  the  trial  -  proceeded. 
After  appearing  and  demanding  the  trial  by 
jury,  and  subsequently  going  to  trial  before 
the  court  It  was  too  late  to  question  the 
competency  of  appellee  to  raise  the  issue  to 
be  tried.  By  so  doing  appellants  admitted 
Its  character  as  one  Interested  in  the  jmxh 
ceedlngs  abd  entitled  to  file  the  exceptions. 
By  all  rules  of  practice,  that  question  was  a 
preliminary  one,  to  be  determined  before  the 
Issue  should  be  tried.  If  appellee  had  no 
right  to  file  exceptions,  and  was  a  mere  in- 
truder In  a  matter  with  which  It  had  no  cod- 
cem,  its  exceptions  should  have  been  strick- 
en from  the  files,  or  disposed  of  in  some 
proper  manner  before  the  trial.  The  court 
proceeded  to  hear  the  evidence,  and  appel- 
lants offered  a  certified  copy  of  a  judgment 
entered  by  confession  in  tbelr  favor  against 
tbe  insolvent  after  the  assignment  This 
was  Insufficient  to  prove  the  existence  of  a 
debt  at  the  date  of  the  assignment  before  Its 
entry;  but  appellee  further  proved  by  the  flies 
that  the  note  upon  which  the  Jadgment  was 
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entered  was  dat^  after  each  assignment. 
TblB  cop7  of  the  jud^nnent  was  filed  with 
the  assignee  as  api>ellant6'  claim,  and  was 
their  only  claim.  W.  H.  Rolff  was  sworn, 
and  stated  that  he  owed  appellants  the 
amount  of  the  Judgment  at  the  time  It  was 
entered.  Upon  this  evidence  the  parties  snb- 
mltted  the  cause,  and  It  failed  to  show  any 
Indebtedness  at  the  time  of  the  assignment 
Afterwards,  on  December  10,  1895,  the  ease 
was  reoi>ened,  and  the  hearing  resumed.  The 
court  stated  that  what  he  wanted  was  to 
have  the  claim  proved,  and  every  facility  was 
given  appellants  to  make  such  proof,  but  It 
was  not  furnished.  Mr.  Schultz,  one  of  the 
appellants,  and  Mr.  RolfT,  rejwatedly  testi- 
fied that  RolfC  was  Indebted  to  appellants  at 
the  time  of  the  assignment,  and  that  the 
whole  amount  of  the  Judgment  was  due  and 
owing  at  the  date  when  It  was  entered  after 
the  assignment;  but  the  most  strenuous  and 
repeated  efforts  of  the  court  to  elicit  an  an- 
swer from  either  one  as  to  the  amount  of 
the  Indebtedness  owing  to  appellants  at  the 
date  of  the  assignment  proved  wholly  un- 
availing. There  were  long  drawn  out  exam- 
Inatlons,  profusely  miDgled  with  colloquy, 
argument,  comment,  and  objection,  but  there 
was  no  answer  to  that  question.  When 
BolfT  was  asked  what  was  the  basis  of  the 
Judgment,  he  said  U  was  the  different  debts 
that  he  owed  at  the  time;  and  again  that 
it  was  for  lumber  furnished  him  by  differ^ 
ent  parties.  He  testified  that  when  he  gave 
the  Judgment  note  he  Included  In  It  claims 
due  to  other  parties  that  were  not  In  the 
hands  of  appellants  before  the  assignment. 
Mr.  Schultz  stated  that  he  could  not  say 
positively  how  much  the  Indebtedness  was  at 
the  time  of  the  assignment,  and  could  not 
give  the  exact  figures  without  his  books. 
The  court  offered  him  an  opportunity  to  get 
his  books,  and  said  that  he  did  not  know 
how  much  to  allow  and  how  much  to  dis- 
allow; but,  If  he  knew  how  much  the  In- 
debtedness was,  so  that  he  could  separate 
It,  he  would  allow  It.  The  court  then  asked 
Mr.  Schultz  what  he  meant  by  the  state- 
meat  that  it  was  not  all  due.  and  owing  at 
the  time,  and  Schultz  said  that  he  wanted 
to  consult  with  his  counsel  on  that  point, 
and  thereupon  declined  to  answer  the  ques- 
tion. The  claim  wae  not  proved,  but  It  la 
Insisted  that  the  court  erred  In  requiring  ap- 
pellants to  prove  it,  and  In  holding  that  they 
had  the  affirmative  to  establish  the  claim. 
It  Is  contended  that  when  the  claim  was  filed 
with  the  assignee,  duly  verified,  the  party 
filing  exceptions  has  the  burden  of  proof  to 
overthrow  the  claim.  The  ruling  of  the 
court  was  right  In  requiring  appellants  to  as- 
sume the  burden  of  proof.  If  no  exceptions 
bad  been  filed,  the  claim  'would  have  been 
allowed;  but,  exceptions  having  been  filed, 
the  mere  presentation  of  the  alleged  claim, 
BO  verified,  bad  no  tendency  to  establish  it, 
and  appellants  were  bound  to  prove  It  The 
Judgment  will  be  afflnned.  Affirmed. 


(164  111.  506) 

PEOPLE  ex  rel.  WBLTT,  County  Collector, 
V.  CHICAGO,  B.  &  Q.  B.  CO. 
(Supreme  Court  of  Illinois.   Jan.  19,  1807.) 

DiBTJMCT  ROAU  T!aX— ASSEaBHBNT    ASD  LeVY. 

A  diBtrict  road  tax  levied  under  Rev.  St.  e. 
121,  S  83,  la  invalid,  where  the  lists  furnished 

S'  the  highway  commlBBloam  are  extended  on 
e  tax  books  dt  the  county  clerk  without  first 
being  delivered  by  the  overseer  of  highways  to 
the  town  supervisor,  ond  by  iiim  laid  l>efore  the 
board  of  county  supervisors  for  correctioD,  as 
required  by  sections  110,  116,  and  117. 

Error  to  Lee  county  court;  Richard  S.  Far- 
rand,  Judge. 

Application  by  C.  F.  Welty,  collector  of 
Lee  county,  for  Judgment  against  the  prop- 
erty of  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  for  back  taxes.  From  a 
Judgment  sustaining  defendant's  objections, 
and  denying  the  application,  tbe  applicant 
brings  error.  Affirmed. 

Brooks  &  Brooks,  for  plaintiff  In  error.  D. 
W.  Baxter  and  O.  F.  Price,  for  defendant  In 
error. . 

CRAIG,  J.  This  was  an  application  In  the 
county  court  of  Lee  county,  at  ttie  May  term, 
1696,  for  Judgment  against  the  property  of 
defendant  In  error  for  taxes  amounting  to 
the  snm  of  $216,  alleged  to  have  been  as- 
sessed in  the  town  of  Harmon  by  the  com- 
missioners of  .highways  for  the  year  1SS9, 
for  making  and  repairing  roads.  The  de- 
fendant In  error  appeared  In  the  county 
court,  and  filed  objections  to  tbe  application 
for  Judgment,  and  a  hearing  was  had  before 
the  court  on  an  agreed  statement  of  facts, 
as  follows:  That  Lee  county  Is  organized 
under  the  township  organization  act;  that 
the  township  of  Harmon  Is  one  of  the  town- 
ships of  I«e  county;  that  said  township 
has  adopted  what  is  known  as  tbe  "Labor 
System"  for  the  payment  of  road  tax;  that 
the  road  commlSBloners  of  said  town,  on 
April  19,  1889,  levied  and  assessed  the  road 
tax  against  the  Chicago,  Burlington  &  Quin- 
cy Railroad  Company,  described  in  county 
collector's  application  for  Judgment  for  said 
back  tax;  that  the  tax  was  levied  and  as- 
sessed pursuant  to  the  eighty-third  and 
eighty-fourth  sections  of  chapter  121  (en- 
titled "Roads  and  Bridges")  of  the  Revised 
Statutes  of  Illinois;  that  said  commlsslone-ra 
made  a  list  of  the  property  of  said  railroad 
company,  known  as  "railroad  track"  and 
"rolling  stock,"  of  which  the  lists  tiereto  nre 
correct  copies;  that  said  lists  are  a  part  of 
this  agreement;  that  said  lists  were  sub- 
scribed by  the  commissioners,  and  deposited 
with  the  town  clerk;  that  said  clerk  made 
lists  as  directed  by  the  commissioners,  which 
they  subscribed  and  gave  to  overseers  of 
highways  of  districts  Nos.  1,  2,  and  3;  that 
said  lists  are  a  part  of  this  agreement;  that 
said  railroad  company  did  not  work  out  or 
pay  said  tax,  or  any  part  thereof,  to  any 
one  authorized  to  receive  it;  that  said  over- 
seen returned  said  tax  list  unpaid,  and 
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sworn  to,  to  the  town  d^k  for  the  rapcrvlsor 
of  the  town,  but  did  not  return  It  -to  the  sn- 
pervlBor  In  person;  that  said  suponrtsor  of 
said  town  for  1889  did  not  receive  said  lists; 
that  he  did  not  lay  them  before  the  board  of 
supervisors  at  their  September  meeting  of 
ISSd,  or  any  meeting  since  that  time,  by 
any  supervisors  of  said  town,  but  the  super 
visor  ef  1896  was  requested  to  lay  them  be- 
fore the  board  of  that  year,  and  refused, 
though  requested  by  the  commissioner  of 
highways;  that  said  count?  clerk,  at  the  re- 
quest of  said  commissioner  of  highways, 
spread  said  delinquent  tax  upon  the  records 
as  back  tax;  that  said  lists  of  1889  are  a 
part  of  this  agreement;  that  said  tax  was 
never  paid  by  said  railroad  company;  that 
all  the  taxes  against  said  railroad  for  1889 
were  paid.  On  the  hearing,  the  court  sus- 
tained the  objections  interposed  by.  the  de- 
fendant, and  denied  the  application  for  Judg- 
m^t;  and  the  collector  has  brought  the  rec- 
ord here  for  the  purpose  of  reversing  the 
Judgment  of  the  county  court.  It  will  be  ob- 
served that  by  the  agreed  statement  of  facts 
It  appears  that  the  tax  lists  In  question  were 
not  presented  to  the  supervisor  of  the  town 
of  Harmon  for  the  year  1889  by  the  over- 
seen of  the  town;  and  that  said  lists  were 
not  presented  1^  the  snpervtsor  of  said  town 
to  the  board  of  supervlson  of  Lee  county 
for  that  year^  or  for  any  year  thereafter; 
and  that  the  board  of  supervisors  of  Lee 
conn^  never  had  said  lists  before  It  at  any 
time,  and  never  made  any  ord^  concerning 
the  same;  ni'd  that  the  same  was  SKveod 
upon  the  tax  books  as  delinquent  taxes,  with- 
out any  authority  from  the  county  board; 
and  that  It  was  so  spread  in  the  year  1S96, 
and  Judgment  for  tax  Bale  asked  at  that 
time,  for  these  taxes  claimed  to  be  assessed 
against  the  railroad  In  the  year  of  1889. 

Section  83  of  chapter  121  provides  th&t 
the  commissioners  of  highways  of  each  town 
shall  annually  ascertain  how  much  money 
must  be  raised  by  tax  on  real  and  personal 
property  and  railroad  property,  known  as 
"railroad  track"  and  "rolling  stock,"  for  mat- 
ing and  repairing  roads  only,  not  exceeding 
40  cents  on  each  $100  as  equalized  for  the 
previous  year,  and  shall  levy  and  assess  the 
same  aa  a  road  tax  against  sold  property. 
Section  Si  provides  that  tHe  commissioners 
shall  affix  to  the  name  of  each  prason  named 
In  the  lists  furnished  by  the  overseers  the 
number  of  days  assessed  to  each  person  for 
highway*  labor,  and  they  shall  make  a  list 
for  each  district  containing  a  description  of 
each  tract  of  land  in  the  district,  and  the 
name  of  the  owner,  and  the  name  of  the 
owner  of  any  railroad  pn^ierty,  which  shall 
be  subscribed  by  the  commissioners,  and  de- 
IWBlted  with  the  town  clerk,  and  filed  In  his 
office.  Section  85  provides  that  one  copy 
shall  be  made  for  each  of  the  overseers  by 
the  town  clerk;  and  section  95  provides  that 
the  overseers  shall  give  three  days'  notice  of 
the  time  and  place  when  and  where  they  are 


to  appear  to  work  on  the  Ughvr.-ys,  and 
with  what  Implements;  st.A  section  9G  pro- 
vides that  every  person  able  to  work  shall 
work  the  whole  numbw  of  days  for  which 
he  bos  be&i  assessed,  or  he  may  commute 
the  same  at  the  rate  of  one  dollar  per  day, 
and  pay  the  money  to  the  overseers  of  hlgh- 
wa3^;  and  section  109  provides  for  the  over- 
seer,of  highways  giving  receipts  for  money 
or  labor,  and  to  write  the  word  "Fold"  dis- 
tinctly against  each  name  or  tract  on  his 
list  which  has  been  paid;  and  section  110 
provides  that  every  overseer  shall  deliver  to 
the  supervisor  of  his  town,  at  least  five  Aajs 
previous  to  the  annual  meeting  of  the  county 
board,  these  lists,  containing  the  land  and 
personal  property  road  tax.  with  an  affidavit 
thereto  that  the  same  are  paid  or  dellnqaent 
and  unpaid,  as  the  case  may  be.  Section  116 
Is  as  follows:  "It  shall  be  the  duty  of  the 
supervisors  of  the  several  towns  to  receive 
the  lists  of  the  overseers  of  highways  when 
delivered  pursuant  to  section  110  of  this  act, 
and  to  lay  the  same  before  the  board  of  su- 
pervisors of  the  county." 

It  is  claimed  In  the  argument  that  the  fact 
that  the  delinquent  Usts  were  never  delivered 
to  the  supervisor  of  the  town,  and  never  re- 
turned to  the  board  of  supervisors,  Is  a  mere 
Irregularity,  which  does  not  affect  the  i»nb- 
stantlal  Justice  of  the  tkx,  and  hence  the 
court  erred  In  denying  Judgment  We  do  not 
concur  In  that  view.  In  Peoria,  D.  &  K, 
By.  Co.  V.  People,  116  XU.  240^  S  N.  K.  383, 
after  referring  to  section  110  of  the  statute, 
and  also   section  116  and  117,  this  court, 
among  other  things,  said:  "Manifestly,  there- 
fore, it  was  designed  by  the  general  assem- 
bly that  the  taxpayers  should  have  the  guar- 
anty of  liHntectlon  against  nuauthralxed.  and 
excessive  burdens  of  taxation,  in  these  re- 
spects, afforded  by  the  8upervisi<«i  of  the 
board  of  supervisors.  Although  that  board 
could  not  reject  the  action  of  the  commis- 
sioners of  highways  when  within  their  law- 
ful authority,  yet  we  think  beyond  question 
that  If  it  appeared  from  the  statements  laid 
before  the  board  that  they  were,  in  truth, 
not  what  they  purported  to  be,  or  tbat  a 
majority  of  the  commissioners  had  not  con- 
curred in  levying  the  tax,  or  that  the  tax 
was  levied  for  a  purpose  not  authorized  by 
law,  or  that  It  exceeded  the  rate  per  cent, 
allowed  by  law.  It  would  be  the  duty  of  the 
board  to  direct  that  the  amounts  be  not  ex- 
tended, but  tbat  the  statements  be  returned 
for  correction,  if  susceptible  of  correction, 
and.  If  not,  that  they  be  utterly  dlsre^raraed 
by  the  clerk.  In  respect  to  these  matter^:, 
the  duty  under  these  sections  is  not  on  the 
clerk,  OS  it  sometimes  Is,  but  on  the  board  of 
supervisors;  and  the  clerk's  duty  Is  limited 
to  extending  the 'levy  in  the  proper  column 
when  the  statements  are  delivered  to  him  for 
that  purpose.  It  would,  moreover,  seem  de- 
sirable that  the  statements  required  by  sec- 
tion 119  should  be  before  the  board  of  super- 
visors, to  enable  them  to  intelllgentiy  make 
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the  Teqnlslte  orders  under  section  116  and 
the  proviso  to  section  118,  In  ordor  that  the 
amounts  of  svch  taxes  be  Included  snd  ex- 
tended with  the  tax  assessed  under  section 
119,  as  elsewhere  required."  In  Wabash  By. 
Co.  T.  People.  138  HI.  SOS,  28  N.  B.  134,  In 
considering  the  same  sections  of  the  statute 
presented  f6r  consideration  In  this  case,  it 
was  held  that  the  lists  pass  Into  the  hands 
of  the  board  of  superrlsors  from  the  posses- 
sion of  the  town  supervisors,  and  should  not 
go  Into  the  hands  of  the  county  clerk  nntll 
th^  had  been  laid  before'  the  board.  It  is 
there  said:  "It  Is  dear  that  these  lists  oe 
statements  pass  Into  the  hands  of  the  full 
board  from  the  possession  of  the  town  super- 
visors. They  should  not  go  Into  the  hands 
of  the  county  clerfc  until  tta^  have  been 
laid  beft>re  the  board."  In  regard  to ,  the 
power  of  the  board  to  make  a  levy.  It  Is 
sold:  'It  was  not  the  Intention  of  section 
117  to  confer  upon  the  board  of  supervisors 
the  power  to  make  an  orlglnaj  levy,  but  mere- 
ly to  supervise  the  levy  already  made  by  the 
highway  commissioners;  and  after  being 
satisfied  that  It  Is  In  proper  shape,  and 
for  a  lawful  purpose,  and,  within  the 
le^al  rat^  to  cause  steps  to  be  taken  for  its 
collection.  To  this  end.  It  Is  the  duty  of  the 
board  to  deliver  the  lists  statements  so 
submitted  to  It  to  the  cotmty  clei^  to  be  ex- 
tended provided  such  lists  or  statements  need 
no  correction."  In  Wabash  By.  Co.  r.  Peo- 
ple, 138  IlL  316,  28  N.  B.  B7,  It  was  held 
that  the  statute  vested  In  the  board  of  super- 
visors a  supervisory  powo:  over  the  levy.  If 
the  board  of  snpm^fsors  are  required  tqr  the 
statute  to  exercise  a  supervisory  power  ova: 
the  proceedings  which  in  the  end  are  to  cul- 
minate In  a  tax  on  the  ivoperty  of  the  road 
district,  can  a  tax  be  sustained  where  the 
proceedings  have  never  been  before  the  board 
of  supervisors,  as  required  by  statnteT  Here 
the  statute.  In  plain  t^ms,  required  the  over- 
seer of  hl^woys  to  deliver  to  the  supervisor 
of  the  town,  five  days  before  the  annual  meet- 
ing of  the  board  of  supervisors,  the  list  for* 
nlshed  by  the  commissioners  of  highways, 
and  the  sui>ervlsor  Is  required  to  receive  the 
list,  and  lay  the  some  before  the  board  of 
supervisors;  and  section  117  o£  the  statute 
requires  the  board  of  supervisors  to  cause 
the  amount  of  the  arrearages  of  the  road  tax 
retnmed  to  be  le^ed  on  the  lands  returned 
and  collected  in  the  same  manner  that  other 
taxes  of  the  county  ore  levied  and  collected. 
No  one  of  these  provisions  of  the  statute 
was  complied  with.  The  lists  were  never  de- 
livered to  the  Biv)ervlaor  of  the  town,  nor 
were  th^  evw  placed  before  the  board  of 
supervisors  by  the  supervisor  or  any  other 
person.  But,  on  the  other  hand,  the  county 
clerk  assumed  the  responsiblll^  to  extend 
the  tax,  wittiout  any  direction  or  authority 
ftom  the  board  of  superrlsors  or  any  person 
having  authority  to  act  In  the  premises. 
When  the  legislature  has  prescribed  a  cer- 
tain method  to  be  adopted  to  subject  sp- 


orty to  the  burdens  of  taxatltm,  that  method 
must  be  substantially  compiled  with  before 
the  properQr  con  be  taken  and  sold  In  satis- 
faction of  the  ta^  That  was  not  done  here. 
There  was  no  compliance  with  the  law,  where 
it  was  essential  that  there  should  be  a  com- 
pliance In  ordw  to  protect  the  rights  of  the 
parties.  Under  the  statute,  It  was  the  right 
of  the  taxpayer  to  have  tiie  lists  presented 
to  the  board  of  supervisors  for  their  inspec- 
tion, supervision,  and  correction,  providing 
the  lists  did  not  conform  to  the  law.  That 
was  not,  however,  don^  but  the  lists  were 
extended  on  the  tax  books,  disregarding  this 
plain  provision  of  the  statute.  We  perceive 
no  way  that  the  tax  In  question  can  be  sus- 
tained without  a  total  disregard  of  the  re- 
quirements of  the  statute.  The  Judgment  of 
the  county  court  will  be  affirmed. 


(163  111.  56} 

MEADOWCROFT  et  al.  v.  PEOPLE. 
<SapTeme  Court  ot  lUinois.   Nov.  7,  189G.) 
Bahkiho  —  Rboovbbino  DiPoaiTs  Aras  Ikboi^ 

VBNCT. 

Under  Act  Jnne  4,  1879,  providing  that,  if 
any  banker  shall  receiver  any  deposits  when 
inaolvent  wherebv  the  deposit  bo  made  "aball" 
be  "loBt"^  to  the  denoflittMr,  said  hanker  "bo  re- 
ceiving said  deposit"  shall  be  deemed  guilty  of 
embezzlement,  and  on  conviction  fined  in  a  sum 
double  the  amount  of  the  "sum  bo  embezzled 
and  fraudulently  tasen,"  the  crime  is  consum- 
mated when  the  insolvent  banker,  having  fraud- 
ulently received  the  deposit,  by  his  failure,  sus- 
pension, or  involunta^  Hquldatioa  deprives  the 
depositor  of  the  benefit  of  such  part  of  the  de- 
posit as  r^ains  to  his  credit. 

On  rehearing.  Modified. 

For  orUcfual  opinion,  see  45  N.  D.  303. 

Walker  &  Eddy  (I/.  G,  Colllfls,  Jr.,  and  Geo. 
8.  House,  of  counsel),  for  plaintiff  In  error. 
M.  T.  Moloney,  Atty.  Gen.  (M.  L.  Baftree,  T. 
J.  Scofleld,  and  M.  L.  Newell,  of  counsel),  for 
defendant  In  error. 

BAKEB,  J.  The  Indictment  upon  'which 
Charles  J.  Meadowcroft  and  Frank  B.  Mead- 
owcroft,  the  plalntlfFs  In  error,  were  convict- 
ed, was  based  upon  the  first  section  of  "An 
act  for  the  protection  of  bank  depositors," 
approved  June  4,  1879.  Said  section  la  as 
follows:  "(1)  Be  it  enacted  by  the  people  ot 
the  state  of  Illinois,  represented  in  the  gen- 
eral assembly,  that  If  any  banker  or  broker 
or  person  or  pbrsons,  doing  a  banking  busi- 
ness, or  any  office  of  any  banking  company 
or  Incorporated  bank  doing  business  In  this 
state,  shall  receive  from  any  person  or  per- 
sons, firm,  company  or  corporation,  or  from 
any  agent  thereof,  not  Indebted  to  said 
banker,  broker,  banking  company  or  Incor- 
porated bank,  anj  money,  check,  draft,  bill 
of  exchange,  stocks,  bonds,  or  other  valuable 
thing  which  Is  transferable  by  delivery, 
when  at  the  time  of  receiving  such  deposit 
sold  banker,  broker,  banking  company  or  in- 
corporated l)ank,  iB  Insolvent,  whereby  the 
deposit  so  made  shall  be  lost  to  the  depositor, 
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said  banker,  broker,  or  office  so  receiving 
said  deposit,  shall  be  deemed  guilty  of  em- 
bezzlement and  upon  conviction  thereof  shall 
be  fined  in  a  sum  double  the  amount  of  the 
sum  so  embezzled  and  fraudulently  taken, 
and  in  addition  thereto,  may  be  imprisoned 
In  the  state  penitentiary,  not  leas  than  one 
nor  more  than  three  years.  The  failure,  sus- 
pension or  involuntary  liquidation  of  the 
banker,  broker,  banking  company  or  incor- 
porated bank  within  thirty  days  from  and 
after  the  time  of  receiving  such  deposit,  shall 
be  prima  facie  evidence  of  an  intent  to  de- 
fraud on  the  part  of  such  banker,  broker  or 
officer  of  such  banking  company  or  Incorpo- 
rated bank."  The  validity  of  this  section  of 
the  statute  Is  challenged  on  several  grounds. 
It  is  urged  that  it  is  in  derogation  of  that 
provision  of  our  constitution  which  declares 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of  law 
iConst.  1870,  art.  2,  §  a),  and  the  ease  is  con- 
trolled by  thb  decisions  of  this  court  in  Mil- 
lett  V.  People,  117  111.  294.  7  N.  E.  631; 
Frorer  v.  People,  141  IlL  171,  31  N.  E.  395; 
Ramsey  v.  People,  142  lU.  380,  32  N.  E.  3&4; 
and  BracevillG  Coal  Co.  v.  People,  147  111. 
66,  35  N.  E.  62.  The  contention  is  that  ev- 
ery  person  living  uuder  the  protection  of  our 
state  government  has  the  right  to  be  enga- 
ged in  the  prosecution  of  any  one  of  the  or- 
dinary and  common  callings  or  business  pur- 
suits that  Is  Innocent  In  Itself,  and  has  been 
followed  from  time  Immemorial,  on  the  same 
terms  that  govern  those  engaged  in  other  or- 
dinary and  t:ommon  callings  or  business  pur- 
suits of  life,  and,  as  incident  thereto,  has  the 
right  to  make  the  same  contracts  relative 
thereto  as  those  engaged  in  such  other  ordi- 
nary and  common  callings  or  business  pur- 
suits are  allowed  to  make;  that  the  business 
of  private  banking  is  an  ordinary  and  com- 
mon Industrial  pursuit,  like  merchandising, 
manufacturing,  mining,  and  very  many  oth- 
er occupations  of  life,  and  is  open  to  any  one 
wbo  may  choose  to  embark  in  It;  that  one 
of  the  ordinary  Incidents  and  inherent  ele- 
ments of  the  business  of  a  private  banker  is 
the  receiving  of  deposits  from  his  customer, 
and  the  relation  of  the  banker  to  his  de- 
positor is  the  ordinary  contract  relation  of 
debtor  and  creditor,  the  moneys  deposited 
becoming  the  property  of  the  banker,  and 
not  trust  funds;  that  every  person  In  this 
state,  other  than  a  private  banker,  engaged 
In  the  ordinary  and  common  callings  of  life, 
is  allowed  to  enter  Into  contracts  the  result 
of  which  is  to  establish  for  himself  the  re- 
lation of  debtor  to  every  other  person  in  the 
community  who  may  deal  with  him,  an. 
that  to  deny  to  the  private  banker  the  right 
to  prosecute  his  business,  and,  as  incident 
thereto,  to  contract  in  regard  to  the  same  on 
the  like  terms  as  other  ordinary  and  com- 
mon callings  or  business  pursuits  are  ti-ans- 
acted,  Is  to  deprive  him  of  both  liberty  and 
property  to  the  extent  that  he  Is  thus  denied 
the  rlfftat  to  contract,  without  due  process  of 


law.  The  fundamental  error  In  the  conten- 
tion thus  formulated  Is  the  assumption  that 
the  business  of  banking  stands  upon  exactly 
the  same  footing  that  the  ordinary  Industrial 
pursuits  of  farming,  merchandising,  manu- 
facturing, and  mining,  and  the  many  other 
common  occupations  of  life,  stand  upon. 
The  business  of  a  banker  is  not  Juris  privatl 
only,  but,  like  that  of  an  innkeeper  or  com- 
mon carrier,  is  affected  with  a  public  in- 
terest,  and  therefore  subject  to  public  regu- 
lation. At  common  law  the  business  of 
banking  Is  open  to  all,  and  may  be  followed 
by  the  citizen  at  pleasure,  unless  forbidden 
by  legislative  enactment.  The  right,  bow- 
ever,  to  engage  in  banking  may  be  restrained 
by  the  sovereign  authority,  and  may  be  reg- 
ulated by  legislation;  and  it  must  be  com- 
menced and  carried  on  In  strict  accordance 
with  such  statutes  as  have  been  enacted  for 
its  regulation.  Nance  v.  Hemphill,  1  Ala. 
551;  Attorney  General  v.  Utica  Ins.  Co.,  2 
Johns.  Oh.  377;  People  v.  Barton,  6  Cow. 
290;  Curtis  v.  Leavitt,  15  N.  Y.  52.  In  Bant 
V.  Barle,  13  Pet.  519-5S6,  It  was  said  by 
Chief  Justice  Taney,  in  delivering  the  opin- 
ion of  the  supreme  court  of  the  United 
States:  "And  it  is  very  clear  that  at  com- 
mon law  the  right  of  banking  In  all  of  its 
ramifications  belonged  to  the  individual  cit- 
izens, and  might  be  exercised  by  them  at 
their  pleasure.  Undoubtedly  the  sovereign 
authority  may  regulate  and  restrain  this 
right;  but  the  constitution  of  Alabama  pur- 
ports to  be  nothing  more  than  a  restriction 
upon  the  power  of  the  legislature  in  relation 
to  banking  corporations,  and  does  not  ap^ 
pear  to  have  been  Intended  as  a  restriction 
upon  the  rights  of  individuals.  That  part  of 
the  subject  appears  to  have  been  left,  as  Is 
usually  done,  for  the  action  of  the  legisla- 
ture, to  be  modified  according  to  circumstan- 
ces." All  persons  possess  their  rights, 
whether  to  Things  tangible  or  Intangible,  sub* 
Ject  to  the  general  police  power  of  the  state. 
Northwestern  Fertilizing  Co.  v.  Village  of 
Hyde  Park,  70  IlL  "GSi.  The  police  power  Is 
that  inherent  and  plenary  power  which  en- 
ables the  state  to  restrain  or  prohibit  all 
things  hurtful  to  the  comfort,  safety,  and 
welfare  of  society.  Town  of  Lake  View  v. 
Rose  Hill  Cemetery  Co.,  Id.  191;  Cole  v. 
Hall,  103  Hi.  30;  Harmon  v.  City  of  Chica- 
go, 110  IlL  400;  Dunne  v.  People,  &4  IlL  120. 
In  Cooley,  Const  Lim.  (6th  Ed.)  704,  In  dis- 
cussing the  police  power  of  the  states.  It  is 
said:  "The  police  power  of  a  state.  In  a 
comprehensive  sense,  embraces  its  system  of 
,  internal  regulation  by  which  it  is  sought  not 
,  only  to  preserve  the  public  order,  and  to  pre- 
vent offenses  against  the  state,  but  also  to 
establish  for  the  intercourse  of  citizens  with 
citizens  those  rules  of  good  manners  and 
good  neighborhood  which  are  calculated  to 
prevent  a  conflict  of  rights,  and  to  insure  to 
each  the  uninterrupted  enjoyment  of  his 
own,  so  far  as  is  reasonably  consistent  with 
a  like  enjoyment  of  rights  by  others."  A 
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banker  Is  a  dealer  In  capital,--an  Intermedt- 
ute  party  between  the  borrower  and  the 
Ientler,~who  borrows  of  one  party  and  lends 
to  another;  and  the  business  of  banking  Is, 
among  other  things,  the  establishing  of  a 
common  fund  for  lending  money.  Newm. 
Bank  Dep.  8  21.  And.  as  said  by  the  su- 
preme court  of  Wisconsin  In  Baker  v.  State, 
54  Wis.  368,  12  N.  W.  12,  a  bank  Implies 
capital,  and  capital  Invites  confldehce.  A 
man  holding  himself  out  as  a  banker  there- 
by gives  public  proclamation  that  he  has 
money,  and  property  readily  convertible  In- 
to money.  In  his  possession,  and  subject  to 
his  control,  and  for  that  reason  he  may  be 
safely  trusted;  and  his  business  not  only 
aCCects  himself  as  a  banker,  but  every  person 
who  deals  with  him  as  such.  The  object  of 
the  statute  that  is  here  challenged  was  evi- 
dently to  protect  the  public  from  being  in- 
duced to  deposit  money  with  Insolvent  bank- 
ers, and  there  Is  manifest  reason  and  neces- 
sity for  protecting  the  community  In  their 
dealings  with  persons  engaged  In  the  bwik- 
Ing  business  that  do  not  exist  In  respect  to 
their  transactions  with  those  employed  In 
the  ordinary  agricultural,  manufacturing, 
merchandising,  and  mluing  pursuits. 

It  is  urged  that  proof  that  the  accused  is  a 
banker  or  person  doing  a  banking  baslness, 
that  he  received  a  deposit  from  a  person  not 
indebted  to  him,  and  at  a  time  when  he  was 
Insolvent,  whereby  the  deposit  Is  lost  to  the 
depositor,  is  not,  in  and  of  Itself,  and  with- 
out evidence  from  which  the  jury  can  infer 
a  criminal  Intent,  sufficient  to  convict  of  a 
crime.  And  in  that  connection  our  atten- 
tion Is  again  called  to  the  same  constitu- 
tional provision  already  partially  considered, 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of 
law,  and  also  to  the  further  provision  of  the 
constitution  that  the  right  of  trial  by  Jury 
as  heretofore  enjoyed  shall  remain  inviolate, 
and,  in  connection  therewith,  to  the  fact  that 
among  the  maxims  of  the  common  law  which 
these  constitutional  provisions  secure  to  the 
citizens  are  these:  that  every  man  Is  pre- 
sumed innocent  until  proven  guilty,  and  that 
the  burden  is  upon'  the  state  to  overcome 
that  presumption  of  innocence  by  a  prepon- 
derance of  the  evidence;  and  the  claim  is 
made  that,  In  that  the  statute  provides  that 
the  failure,  suspension,  or  Involuntary  liqui- 
dation of  the  banker  within  30  days  from 
and  after  the  time  of  receiving  the  deposit 
shall  be  prima  facie  evidence  of  an  Intent  to 
defraud  on  the  part  of  the  banker,  such  stat- 
ute Is  in  derogation  of  these  rights,  so  se- 
cured, and  therefore  unconatltntlonal  and 
void. 

The  law  always  presumed  an  accused  party 
Innocent  until  he  Is  proved  to  be  guilty,  and 
this  la  a  presumption  which  attends  all  the 
proceedings  against  him,  from  their  Initia- 
tion until  they  result  In  a  verdict,  which  ei- 
ther finds  the  party  guilty  or  converts  the 
presumption  of  innocence  Into  as  adjudged 
45  N.E.-63 


fact  Cooley,  Ck}nst  Llm.  309.  But  no  one 
has  a  vested  right  In  the  rules  of  evidence, 
and  In  legal  cont^platlon  they  are  not  re- 
garded as  being  of  the  essence  of  any  light 
with  which  a  party  Is  Invested.  They  per- 
tain to  the  remedy,  and  are  subject  to  modi- 
fication and  control  by  the  legislature.  Id. 
367.  In  Board  v.  Merchant,  103  N.  Y.  143,  8 
N.  E.  484,  It  is  said:  "The  general  power 
of  the  legislature  to  prescribe  rules  of  evi- 
dence and  methods  of  proof  is  undoubted. 
While  the  iK>wer  has  its  constitutional  lim- 
itations. It  is  not  easy  to  define  precisely 
what  they  are.  A  law  which  would  practi- 
cally shut  out  the  evidence  of  a  party,  and 
thus  deny  him  the  opportunity  for  trial, 
would  substantially  deprive  him  of  due  pro- 
cess of  law.  It  would  not  be  possible  to  up- 
hold a  law  which  made  an  act  prima  fade 
evidence  of  crime  which  had  no  relation  to 
a  criminal  act,  and  no  tendency  whatever 
by  itself  to  prove  a  criminal  act.  But  so 
long  as  the  legislature,  In  prescribing  rules 
of  evidence,  in  either  civil  or  criminal  cases, 
leaves  a  party  a  fair  opportunity  to  make 
bis  defense,  and  to  submit  all  the  facts  to 
the  jury,  to  be  weighed  by  them  upon  the 
evidence  legitimately  bearhig  upon  them.  It 
is  difficult  to  perceive  how  Its  acts  can  be 
assailed  upon  constitutional  grounds."  And 
in  the  later  case  of  People  v.  Cannon,  139  N. 
Y.  32,  34  N.  E.  759,  the  same  court  held  that 
the  state  legislature  has  power  to  enact  that 
even  in  criminal  actions,  where  certain  facts 
have  been  proved,  they  shall  be  prima  facie 
evidence  of  the  main  fact  In  question,  but 
that  the  fact  upon  which  the  presumption  is 
to  rest  must  have  some  fair  relation  to,  or 
rational  connection  with,  the  main  fact;  and 
that  the  inference  of  the  existence  of  the 
main  fact  twcanse  of  the  existence  of  the 
fact  proved  must  not  be  purely  arbitrary,  un- 
reasonable, unnatural,  or  extraoi-dinary,  and 
the  accused  must  have  a  fair  chance  to 
make  his  defense,  and  to  submit  the  whole 
case  to  a  Jnry.  In  State  v.  Buck,  120  Mo. 
479.  25  S.  W.  573,  It  was  held,  after  a  full 
review  of  the  authorities,  that  a  section  of 
the  statute  of  that  state  which  makes  It  a 
criminal  ofCeuse  for  an  officer  of  a  bank  to 
receive  a  deposit  knowing  the  bank  to  be 
Insolvent,  and  In  providing  that  the  subse- 
quent failure  of  the  bank  shall  be  prima 
facie  evidence  of  such  knowledge.  Is  not 
violative  of  a  constitutional  provision  that 
"the  right  of  trial  by  jury  as  heretofore  en- 
joyed shall  remain  Inviolate." 

Plaintiffs  In  error  call  attention  to  State  v. 
Beswlck,  13  R.  I.  311,  and  other  cases  which 
apparently  announce  a  rule  somewhat  In 
conflict  with  that  held  in  the  authorities  we 
have  cited.  They  seem,  however,  to  be 
against  the  weight  of  authority.  At  all 
events,  this  court  is  committed  to  the  doc- 
trine, as  held  In  New  York,  Missouri,  and 
other  states,  that  the  legislature  may  pro- 
vide that  a  designated  fact  or  facts  shall  be 
prima  fade  evidence  of  a  certain  other  fact, 
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but  subject  to  the  reetiictloiu  stated  In  tbe 
authorities  to  which  reference  has  been 
made.  In  Railroad  Ga  t.  Jones,  149  111.  361, 
37  N.  E.  247,  we  said:  "It  Is  argued  that 
the  provision  of  tbe  statute  making  the  sched- 
ule of  the  commissioners  prima  facie  evi- 
dence that  the  rates  therein  fixed  are  reason- 
able maximum  rates  of  charges  Is  unconsti- 
tutional aud  void,  not  onl7  as  depriving  the 
carriers  of  their  property  without  due  pro- 
cess of  law,  but  as  bifrlnglng  ui>on  the  right 
of  trlfd  by  Jury.  We  do  not  think  that  this 
objection  should  be  sustained.  In  the  first 
place,  the  act  does  not  deprive  the  railroad 
corporation  of  the  right  to  have  a  Judicial 
determination  of  the  reasonableness  of  the 
rates,  If  they  are  not  satisfied  with  the  sched- 
ule made  by  the  commission.  The  courts  are 
open  to  them  for  a  review  of  tbe  acts  of  the 
commissioners  in  fixing  the  rates  of  charges. 
In  the  second  place,  the  provision  Is  an  ex- 
ercise by  the  legislature  of  Its  undoubted 
power  to  prescribe  the  rules  of  evidence.  2 
Rice,  Ev.  pp.  806,  807;  Com.  v.  Williams,  6 
Gray.  1;  State  v.  Hurley,  64  Ue.  662.  Such 
provisions  are  not  unusuaL  Gases  have  aris- 
en In  this  state  under  a  statute  making  the 
fact  of  injury  caused  from  sparks  from  a 
locomotive  passing  altmg  the  road  prima 
facie  evidence  ot  negligence,  and  no  ques- 
tion has  ever  been  raised  as  to  the  v^Idity  of 
the  statute.  *  *  •  Acts  making  tax  deeds 
prima  fade  evidence  of  tbe  regularity  of  pro- 
ceedings antecedent  to  the  deed  have  been 
held  to  be  valid.  2  Rice,  Ev.  p.  OOT;  Hand 
V.  Ballon,  12  N.  T.  641;  Delapl^ne  v.  Cook, 
7  Wis.  64;  Allen  v.  Armstrong,  16  Iowa,  50S; 
Wright  V.  Dunham,  13  Mich.  414;  Gage  v. 
Garaher,  125  IlL  447,  17  N.  E.  777."  See.' 
also.  Chicago  &  A.  R.  Co.  v.  People,  67  111.  11. 
And  in  American  l^nst  &  Savings  Bank  v. 
Gueder  &  Paeschke  Mannfg  Co.,  150  IlL  336, 
37  N.  E.  227,  where  the  same  statute  now  In 
question  was  under  .consideration.  It  was 
held  that  In  cases  where  said  statute  applies 
the  receipt  of  the  deposit  Is  prima  facie 
proof  of  fraudulent  intent,  and  that  the  rule 
of  evidence  established  by  the  statute  ap- 
plies both  to  criminal  prosecutions  and  dvll 
proceedings,  and  wherever  acts  done  In  con- 
travention of  tbe  provisions  of  the  ^tute 
are  the  subject  of  Judicial  Investigation,  if 
one  is  a  banker  or  per«>n  doing  a  banking 
business,  and  receives  on  deposit  the  money 
of  his  customer.  It  Is  to  be  presumed  that  he 
knows,  at  the  time  of  receiving  such  de- 
posit, whether  or  not  he  is  solvent  At  all 
events,  as  he  holds  himself  out  to  the  public 
and  to  his  customers  as  being  possessed  of 
money  and  capital,  and  therefore  to  be  safe- 
ly trusted,  It  is  his  duty  to  know;  and  he  is, 
under  all  ordinary  circumstances,  bound  to 
know,  that  he  is  solvent;  and  It  is  criminal 
negligence  for  him  not  to  know  of  his  own 
Insolvency.  Cr.  Code,  §  280,  declares  that  a 
crjminal  ofcense  consists  In  a  violation  of  a 
public  law  in  the  commission  of  which  there 
shall  be  a  union  or  Joint  operation  of  act  and 


intention,  <Hr  criminal  negligence.  In  cases 
of  the  failure,  suspension,  or  involnntary 
liquidation  of  a  bank»  within  SO  days  after 
he  has  received  a  d^wsit  from  his  custom- 
ers, It  cannot  fairly  be  said  that  the  fact  of 
such  failure,  suspension,  or  involnntary  liq- 
uidation does  not  tend  to  show  that  he  was 
insolvent  when  he  received  tbe  deposit;  and 
since,  if  he  was  then  Insolvent,  he  Is  presum- 
ed to  have  known  of  such  Insolvency  at  that 
time,  and  it  Ls  criminal  negligence,  under  all 
ordinary  circumstances,  for  him.  not  then  to 
have  known  of  It;  the  inference  that  when 
be  received  such  deposit  it  was  with  a  frand- 
ulent  intent  on  his  part  Is  not  so  purely  arbi- 
trary, unreasonable,  unnatural,  or  extraordi- 
nary as  would  Justify  the  courts  in  saying 
that  such  a  failure  within  30  days  had  no 
fair  relation  to  or  connection  with  the  ex- 
istence of  a  fraudulent  intent  at  the  time  of 
such  deposit,  and  that,  therefore,  the  act  of 
the  legislature  is  unconstitutional,  null,  and 
void.  The  words  of  the  statute,  "prima  facie 
evidence,"  ex  vl  termini  Imply  that  the  fraud- 
ulent intent  may  be  rebutted  by  any  compe- 
tent testimony.  It  Is  only  in  a  very  clear 
case  that  the  courts  will  assume  to  declare 
the  Invalidity  of  a  statute  enacted  by  the 
legislature,  and  no  clear  and  palpable  case 
of  Invalidity  here  appears. 

It  is  assigned  as  mor  that  the  court  denied 
the  motion  to  quash  the  li^ctment  The  in- 
dictment is  substantially  as  follows:  That 
Charles  J.  Meadowcroft  and  Frank  R.  ^ad- 
owcroft  on  the  8d  day  of  Jime,  1893,  in  said 
county  of  Cook,  In  tiie  state  of  Illinois,  then 
and  there  being  persons,  then  and  there  d<dng 
a  banking  business  undor  the  name  of  "Mead- 
owcroft Brothers,"  nuruptly,  willfully,  fraud- 
ulently, and  fdoniously  did  receive  from  one 
John  D.  Collins  one  hundred  current  United 
States  of  America  treasury  notes,  etc.,  of  the 
value  of,  etc.  of  tbe  personal  goods,  moaey, 
and  property  of  the  said  John  D.  Collins,  the 
said  Jotm  D.  CoUins  then  and  there  not  bdng 
Indebted  to 'tbe  said  Charles  J.  Meadowcroft 
and  Frank  R.  Meadowcroft;  when,  at  the 
time  of  receiving  the  said  money  and  depoedt, 
to  wit,  on  the  said  third  day  of  June,  etc,  said 
Charles  J.  Meadowcroft  and  said  Frank  K. 
Meadowcroft,  said  perstms  then  and  there  do- 
ing a  banking  bu^ess  as  aforesaid,  were  th^ 
and  there  insolvent,  whereby,  and  because  of 
wblch  Insolvency,  the  said  money  and  de- 
posit 80  then  and  tliere  made  as  aforesaid  was 
then  and  there  lost  to  him,  said  J<dm  D.  Col- 
lins, whereby,  and  by  force  of  the  statute  in 
such  cases  made  and  provided,  etc  It  Is  urged 
that  tbe  statute  Is  penal,  and  must,  therefore, 
be  strictly  construed.  But  the  rule  of  strict 
construction  does  not  prevent  our  calling  In  the 
aid  of  other  rules,  and  giving  to  each  its  ^ihh,^ 
priate  scope;  the  ascertainment  of  the  le^s- 
Jative  will  being  the  primary  consideration  aft- 
er alL  Bi^.  St.  Crhnes,  S  200.  A  strict  con- 
struction is  not  violated  by  giving  tbe  words 
of  a  statute  a  reasouabje  meaning  according 
to  the  sense  in  which  they         intended,  and 
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disregarding  captlotis  objections,  and  even  the 
'lerannds  of  an  exact  grammatical  propriety. 
Irl.  8  212,  And  a  statute  which  is  made  for 
tlie  good  of  the  public  ought,  although  it  be 
penal,  to  receive  an  equitable  construction.  16 
Bae.  Abr.  391;  People  v.  Barton,  6  Cow.  290. 
It  Is  claimed  that  the  Indictment  Is  defective 
In  not  containing  a  specific  averment  of  an  in- 
tent, at  the  time  of  receiving  the  money,  to  de- 
fraud John  D.  Collins.  The  Indictment  states 
the  ofFense  In  the  terms  and  language  of  the 
statute  creating  the  offense,  and  Is.  therefore, 
to  be  deemed  sufficiently  technical  and  cor- 
rect. Such  is  the  le^slatlve  mandate  (Gr. 
Code,  S  408),  and  very  numerous  decisions  of 
this  court  have  given  effect  to  It.  And,  in  ad- 
ditlon  thereto,  it  charges  that  the  act  was 
corrupOy,  willfully,  fraudulently,  and  feloni- 
ously done.  It  is  to  be  noted  that  the  offense 
Is  created  and  defined  In  the  first  part  of  the 
section,  and  that  the  o&ce  of  the  last  sen- 
tence of  the  section,  to  the  effect  that  the 
failure,  suspension,  or  involuntary  liquidation 
of  the  banker  within  30  days  from  and  after 
the  time  of  receiving  the  deposit  shall  be  prima 
facie  evidence  of  an  intent  to  defraud  on  the 
part  of  such  banker,  Is  merely  to  establish  a 
rule  of  evidence  that  shall  be  applicable  In 
trials  for  the  offense  that  had  already  l)een 
created  and  deflned.  It  may  be  granted  that 
It  Is  a  legislative  recognition  of  the  fact  that 
in  the  commission  of  the  offense  created  there 
must  be  a  criminal  Intent,  or  that  negligence 
which  Is  its  equivalent;  but  such  recognition 
Is  nothing  more  than  the  recognition  of  the 
principle  of  the  common  law,  which,  as  we 
have  already  seen.  Is  also  embodied  and  de- 
clared in  the  Criminal  Code  In  the  words  that 
In  the  commission  of  a  criminal  offense  there 
must  be  a  union  or  Joint  operation  of  act 
and  intention,  or  criminal  negligence.  The  act 
upon  which  the  indictment  is  based  does  not 
require  that  there  should  be  elth^  an  aver- 
ment or  proof  of  a  specific  Intent  to  defraud 
John  D.  Collins.  Qnder  our  statutory  rule  it 
is  sufiScient  to  charge  the  offense  in  the  terms 
and  language  used  In  creating  and  defining  it, 
and  it  is  only  when  such  terms  and  language 
mention  the  intent  as  one  of  the  constituent 
elements  of  the  offense  created  that  It  is  nec- 
essary to  allege  the  criminal  intent.  Mc- 
Cutcheon  v.  Teople,  69  111.  GOl.  The  essential 
element  of  a  criminal  intent  or  criminal  neg- 
ligence is,  however,  Implied,  since  it  is  of  the 
essence  of  evei"y  criminal  offense,  and  It  must 
In  some  way  appear,  in  order  to  justify  a  con- 
viction. A  statute  makes  an  act  a  crime,  and 
either  provides  that  proof  of  a  specific  fact  or 
facts  shall  be  prima  facie  evidence  of  evil  in- 
tent or  else  the  law  infers  the  evil  Intent  from 
the  act  itself.  But  if  it  appears  upon  the 
whole  case  that  the  thing  done  is  not  within 
the  intention  of  the  law,  then  It  Is  not  within 
the  law,  though  within  Its  letter. 

It  Is  claimed  that  the  indictment  Is  defective 
in  not  specifically  and  in  express  terms  aver- 
ring that  the  defendants  received  the  money 
of  the  prosecuting  witness  as  bankers,  and  aa 


a  general  bank  deposit.  The  Indictment  does 
allege  that  the  defendants,  "being  persons  then 
and  there  doing  a  banking  business  under  the 
name  of  Meadowcroft  Brothers,  did  receive 
from  one  John  D.  Collins"  certain  specified 
moneys  of  certain  specified  values,  "of  the 
personal  goods,  money,  and  property  of  the 
said  John  D.  Collins,  the  said  John  D.  Collins 
then  and  there  not  l)elng  Indebted  to"  the  said 
defendants.  The  charge  is  in  the  terms  and 
language  of  the  statute,  and,  tested  by'  the 
statutory  rule,  la  to  be  deemed  sufiBclentty 
technical  and  correct.  If  the  defendants, 
while  doing  a  banking  business,  received  a 
deposit,  the  reasonable  and  natural  conclusion 
is  that  they  received  the  deposit  In  their  ca- 
pacity of  bankers.  And  the  rule  Is  that  a  de- 
posit Is  general  unless  the  depositor  makes  It 
special,  or  deposits  it  expressly  In  some  par- 
ticular capaclt;.  Ward  v.  Johnson^  95  IlL 
215:  Brahm  v.  Adkins.  77  111.  263. 

It' is  urged  that  the  Indictment  is  defective 
because  It  does  not  charge  that  the  partner- 
ship of  Meadow.croft  Bros.,  as  a  partnership, 
was 'insolvent  on  June  3,  1893,  or  at  any  oth- 
er time.  The  claim,  in  substance,  is  that, 
since  the  Indictment  simply  charges  that 
Charles  J.  Meadowcroft  and  Frank  B.  Mead- 
owcroft, persons  doing  a  banking  business 
under  the  name  of  "Meadowcroft  Brothers" 
were  then  and  there  insolvent,  non  constat 
that  the  partnership  of  Meadowcroft  Bros, 
was  then  and  there  Insolvent,  and  that, 
therefoi-e,  the  facts  alleged,  if  conceded  to  be 
true,  do  not  constitute  a  crime.  This  claim 
is  based  upon  the  theory  that  a  partnership 
is  a  legal  entity,  distinct  from  and  independ- 
ent of  the  persons  composing  IL  Whatever 
may  be  the  law  of  other  states,  such  is  not 
the  law  of  this  state.  Most  of  the  cases  re- 
lied on  to  establish  the  proposition  seem  to 
have  been  decided  in  states  that  have  either  . 
adopted  a  code,  or  have  abolished  the  dis- 
tinction between  legal  and  equitable  rights 
and  remedies,  or  have  enacted  sta.tutes  giv- 
ing to  co-partnerships  a  quasi  personal  ex- 
istence. In  this  state  the  rule  which  re- 
quires the  assets  of  a  firm  to  be  first  applied 
to  the  payment  of  firm  debts,  and  the  Indi- 
vidual assets  of  the  several  partners  to  be 
first  applied  to  the  payment  of  the  individual 
debts  of  the  several  partners,  is  not  a  rule 
that  is  recognized  or  enforced  in  a  court  of 
law,  but  a  rule  of  equity  that  Is  enforceable 
only  in  courts  exercising  equitable  jurisdic- 
tion, and  is  not  founded  on  the  equities  of 
the  creditors,  but  is  worked  out  only  through 
the  medium  of  the  equities  of  the  partners. 
See  Ilanford  v.  Prouty.  133  111.  339,  24  N. 
E.  565,  and  numerous  other  cases.  At  law 
the  Individual  debts  and  the  partnership  debts 
are  placed  upon  the  same  footing,  and  are  to 
be  paid  pari  passu  out  of  the  assets.  Ladd  v. 
Griswold,  4  Gilman,  25,  and  subsequent  cusi's. 
The  statute  under  consideration  providt'S 
"that  if  any  banker  or  broker,  or  person  or 
persons  dolug  a  banking  business,  or  any 
officer  of  any  banking  company,  or  Incorpo- 
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rated  bank**  shall  receive  a  deposit,  etc  It 
does  not  mention  or  say  anything  about  a 
firm  or  co-partnership.  The  Indictment  fol- 
lows the  statute,  and  alleges  "that  Charles  3. 
ileadowcroft  and  Prank  R.  Meadowcroft, 
then  and  there  being  persons  then  and  there 
doing  a  banking  business  under  th&  name  of 
Meadowcroft  Brothers,"  received  a  deposit 
K  Charles  J.  Meadowcroft  and  Frank  R. 
Meadowcroft  were  persons  doing  a  banking 
business,  and  were  Insolvent,  and  received 
a  deposit  under  the  circumstances  denounced 
by  the  statute,  it  would  seem  they  must  be 
guilty  of  the  offense  prohibited  by  that  stat- 
ute. The  fact  that  they  did  their  banking 
business  under  the  name  of  "Meadowcroft 
Brothers"  did  not  make  that  mere  name  a 
legal  entity,  and  endow  It  with  a  personal 
existence  distinct  from  and  Independent  of 
themselves.  In  fact  "Meadowcroft  Broth- 
ers" was  simply  the  firm  or  trade  name  In 
which  Charles  J.  Meadowcroft  and  Frank  R. 
Meadowcroft  did  the  banking  business  of 
Charles  J.  Meadowcroft  and  Frank  R.  Mead- 
owcroft, and  If  they  were  solvent  then 
"Meadowcroft  Brothers"  was  solvent,  and  if 
they  were  Insolvent,  then  "Meadowcroft 
Brothers"  was  Insolvent,  for  there  was  no 
such  a  person,  either  natural  or  artificial,  In 
existence  as  "Meadowcroft  Brothers"  distin- 
guishable from  Charles  J.  Meadowcroft  aud 
Frank  R.  Meadowcroft.  There  was,  there- 
fore, no  necessity  for  averring  in  the  Indict- 
ment the  insolvency  of  "Meadowcroft  Broth- 
ers." Our  conclusion  Is  that  there  was  no 
error  in  overruling  the  motion  to  quash  the 
Indictment 

It  is  assigned  as  error  that  the  court  de- 
nied the  motion  of  the  defendants  made  at 
the  November  term,  1894,  to  be  set  at  lib- 
erty for  want  of  prosecution.  It  appears  that 
they  were  indicted  at  the  April  term,  1894, 
of  the  criminal  court  of  Cook  county;  that 
the  defendant  Frank  R.  Meadowcroft  gave 
ball  on  JMay  5,  1894,  It  being  one  of  the  days 
of  the  said  April  term,  and  that  the  defend- 
ant Charles  J.  Meadowcroft  gave  ball  on 
May  7,  1894,  It  being  the  first  day  of  the 
May  term,  1894.  It  also  appears  that  the 
June,  July,  August,  September,  and  October 
terms,  1894,  of  said  court  were  held  after 
the  return  of  the  Indictment  and  the  giving 
of  bail,  and  prior  to  the  entry  of  said  mo- 
tion at  said  November  term  to  be  set  at  lib- 
erty. In  Gallagher  v.  People,  83  111.  335,  the 
question  arose  as  to  the  construction  to  be 
placed  upon  the  latter  part  of  section  18  of 
division  13  of  the  Criminal  Code,  which 
reads  as  follows:  "If  any  such  prisoner 
shall  have  been  admitted  to  ball  for  a  crime 
other  than  a  capital  offense  the  court  may 
continue  the  trial  of  said  cause  to  a  third 
term,  if  It  shall  appear  by  oath  or  aftirma- 
tioD  that  the  witnesses  for  the  people  of  the 
state  are  absent,  such'  witnesses  being  men- 
tioned by  name,  and  the  court  shown  where- 
in their  testimony  Is  material."  There  the 
defendant  had  been  Indicted,  and  had  en- 


tered into  recognizance  at  the  May  tenu, 
1874,  of  the  court,  and  the  claim  made  was 
that  he  was  entitled  to  be  discharged  at  ttie 
third  term  after  the  bail  was  given,  and  was 
not  required  to- appear  at  the  September  term, 
1876.  It  was  held  that,  since  he  was  out  on 
bail,  he  was  not  entitled  to  be  discharged 
at  the  third  term  after  bail  was  given,  be- 
cause it  was  not  shown  that  the  various  con- 
tlnuances  were  had  on  the  application  of  the 
people,  or  that  the  accused  was  present 
ready  for  or  demanding  a  trial.  And  It  was 
there  said  that  the  statute  "only  authorized 
the  accused  who  Is  under  bail  to  demaud  a 
trial,  and.  If  not  granted  at  the  third  term, 
to  l>e  discharged  from  ball  and  prosecution 
under  the  indictment  then  pending."  In  the 
case  at  bar  it  appears  from  the  affidavit  of 
the  defendant  Frank  R.  Meadowcroft,  sub- 
mitted on  the  motion  to  be  set  at  liberty, 
that  he  appeared  and  gave  boil  on  the  5tb 
day  of  May,  1804;  and,  further,  "that  nei- 
ther he  nor  his  counsel,  nor  any  one  in  his 
behalf,  hajs  appeared  In  court  for  any  pur- 
pose whatsoever  since  the  said  5th  day  of 
May,  A.  D.  1894."  And  it  oppoars  from  the 
affidavit  of  the  defendant  Charles  J.  Mead- 
owcroft presented  at  the  hearing  of  said 
motion,  that  he  appeared  and  gave  bail  on 
the  7th  day  of  May,  1894,  and  "that  neither 
he  nor  his  coumel,  nor  any  one  tn  his  be- 
half, has  appeared  In  court  for  any  purpose 
whatsoever  since  the  7th  day  of  May,  A.  D. 
1894."  If  the  defendants  were  out  on  bail, 
and  never  aroeared  In  court  until  the  No- 
vember term,  then,  as  matter  of  course,  they 
were  not  put  upon  trial  until  -  that  term. 
Even  if  we  should  assume  that  It  was  legal- 
ly possible  for  the  prosecution  to  try  tlie 
case  In  their  absence  from  court,  yet  It  is 
very  clear  that  the  prosecution  was  not 
bound  so  to  do.  The  defaidants  were  for- 
tunate in  that  Judgments  of  forfeiture  were 
not  taken  upon  their  ball  bonds,  if  so  be  It 
that  they  were  not  declared  forfeited.  There 
was  no  error  In  denying  the  motions  for  dls- 
cliarges. 

A  multitude  of  questions  are  raised  in  this 
cause  by  the  54  elaborate  assignments  of  er- 
ror upon  the  record  and  in  the  almost  300 
printed  pages  of  brief  and  argument  filed  by 
the  plaintiffs  In  error.  And  an  analysis  of 
the  statute  upon  which  the  indictment  is 
based  will  facilitate  the  consideration  of 
these  questions.  The  substance  of  the  sec- 
tion expurgating  ^11  words  that  are  not  es- 
sential to  the  present  inquiry  Is  this:  If  any 
banker  or  person  or  persons  doing  a  banking 
business  shall  receive  from  any  person  or 
persons  not  Indebted  to  said  banker  any 
money,  when  at  the  time  of  receiving  such 
deposit  said  banker  Is  Insolvent  whereby 
the  deposit  so  made  shall  be  lost  to  the  de- 
positor, said  banker  so  receiving  said  de- 
posit shall  be  deemed  guilty  of  embezzle- 
ment, and  upon  conviction  thereof  shall  Iw 
fined  in  a  sum  double  the  amount  of  the  snm 
80  embezzled  and  frandulently  taken,  and. 
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In  addition  thereto,  etc.  WolVlng  the  ques- 
tion of  evil  Intent,  what  elements  enter  Into 
the  commission  of  the  crime  created  by  this 
section  of  .the  statute?  Plainly  those:  The 
defendants  must  be  bankers  or  persons  do- 
ing a  banking  business,  they  must  receive 
money  on  de[)08it,  they  must  be  insolvent  at 
the  time  of  receiving  such  money  on  deposit, 
and  the  money  so  received  ou  deposit  most 
he  lost  by  reason  of  such  Insolvency.  The 
nature  of  the  first  three  of  these  elements 
Is  easy  enough  of  comprehensloit  In  re- 
spect to  the  last  there  is  more  difficulty. 
The  words  of  the  statute  are,  "Whereby  the 
deposit  so  made  shall  be  lost  to  the  deposi- 
tor." When  lost?  At  the  time  that  the  de- 
posit is  received  by  the  insolvent  bankers? 
'Or  when,  by  the  failure,  suspension,  or  in- 
voluntary liquidation  of  the  bankers  by  rea- 
son of  insolvency,  the  depositor  is  deprived 
of  the  use  and  benefit  of  his  deposit?  Or- is 
It  when,  upon  final  settlement  of  the  Insol- 
vent estate,  the  exact  amount  that  will  not 
be  repaid  by  the  dividends  declared  is  defi- 
nitely ascertained?  Or  is  it  after  the  death 
of  the  ba alters,  and  the  final  settlements  of 
the  testate  oi*  intestate  estates  left  by  them, 
and  when,  for  the  flrst  time.  It  can  be  known 
Just. how  much.  If  any,  of  the  deposit  Is  so 
absolutely  lost  to  the  depositor  as  that  It 
will  never  be  returned  to  blm?  The  stat- 
ute provides  that  If  any  banker  shall  receive 
any  money  when,  at  the  time  of  receiving 
tmch  deposit*  said  banker  la  Insolvait, 
'thereby  the  d^wsit  so  made  shall  be  lost 
to  the  depositorB,"  said  banker  "so  receiving 
said  d^osit  shall  be  deemed  guilty  of  em- 
beEzIement,"  and  upon  cooylcUon  thereof 
shall  be  fined  **bx  a  sum  double  the  amount 
of  the  sum  80  embezzled  and  fraudulently 
taken."  The  expressions  "the  deposit  bo 
made''  and  "so  receiving  said  deposit,"  if 
literally  and  rigidly  construed,  would  seem 
to  Imply*  the  whole  amount  of  the  deposit; 
and  the  expression,  "the  amount  of  the  sum 
•  •  •  frandnloitly  taken,"  If  alone  con- 
sidered, would  seem  to  point  to  the  time 
when  the  deposit  Is  flrst  received.  Upon  our 
flrst  examination  of  the  statute  we  were  In- 
dlned  to  the  conclusion  that  the  crime  de- 
nounced thereia  was  complete  at  the  time 
of  receiving  the  deposit,  provided  the  bank- 
ers were  then  insolvent,  and  that  the  sum 
of  money  deposited  and  "fraudulently  tak- 
en" would  in  all  cases  be  the  amount  that, 
within  the  contemplation  of  the  statute,  was 
"lost  to  the  depositor."  But,  upon  further 
consideration,  we  are  satisfied  of  the  Impro- 
prle^  of  such  conclusion.  As  we  have  al- 
ready seen,  one  of  the  essential  elements  of 
the  statutory  offense  Is  that  the  deposit  "shall 
be  lost  to  the  depositor."  The  word  "shall" 
la  in  ,the  future  tense,  and  Is  Indicative  of  a 
future  event  Although  the  bankers  are  In- 
solvent, and  receive  a  deposit  while  so  In- 
solvent, yet  it  does  not  necessarily  result 
that  either  the  whole  or  any  portion  of  the 
sum  deposited  la  either  lost  to  the  depositor 


or  embezzled  by  the  bankers.  It  may  well 
be  that  the  sum  so  depcaited  Is,  In  view  of 
the  existing  Insolvency  of  the  bankers, 
"fraudulently  taken"  by  them,  but  such 
fraudulent  taking  does  not,  In  and  of  Itself, 
constitute  the  offense.  It  is  only  when  "the 
deposit  so  made  shall  be  lost  to  the  depositor" 
that  the  bankers  "shall  be  deemed  guil^  of 
embezzlement";  and  the  fine  is  to  be  a  sum 
that  is  "double  the  amount  of  -the  sum  so  em- 
bezzled and  fraudulently  taken."  If  the  en- 
tire amount  of  the  deposit  is  paid  back  to  the 
d^sit<w,  or  paid  out  upon,  his  checks,  prior 
to  failure,  suspmslon,  or  Invoiuntar^-  liquida- 
tion of  the  bankers,  It  is  plain  that  no  money 
of  the  dP'positor  has  been  either  lost  to  such 
depositor  or  embezzled  by  the  bankers.  And 
it  is  equally  plain  that.  If  a  part  of  it  Is 
checked  out  and  paid  before  such  failure,  sus- 
pension, or  involuntary  liquidation,  then  the 
amount  so  paid  is  neither  lost  nor  embezzled. 
When  a  deposit  of  money  is  made,  the  bank- 
ers, In  contemplation  of  law,  have  money  on 
hand  to  the  full  amount  of  the  sum  deposit- 
ed, ready  to  deliver  when  ciUled  for;  and 
their  contract  with  the  depositor  Is  to  refund 
tha-t  same  amount  on  demand.  When  a  de- 
posit is  received  by  bankers,  they  at  the  time 
being  insolvent,  and  It,  or  any  part  of  it,  in 
not  paid  back  on  demand,  as  c<Hitemplated 
1^  the  agreement  between  them  and  the  de- 
positor, and  then,  because  of  the  Insolvency 
of  such  bankers,  and  their  consequent  ina- 
bility to  repay,  the  bankers  fail,  suspend, 
or  go  into  involuntary  liquidation,  then,  with- 
in the  true  Intent  and  meaning  of  this  stat- 
ute, which  is  entitied  "An  act  for  the  protec- 
tion of  bank  depositors,"  such  sum,  or  such 
part  of  It  as  has  not  been  so  paid  back,  is 
"lost  to  the  depositor,"  and.  In  contemplation 
of  the  law,  '^embezzled"  1^  the  bankers.  It 
is  true  that  the  language  of  the  statute  Is 
"whereby  the  deposit  so  made  shall  be  lost," 
and  those  words  give  some  odor  to  the  claim 
that  the  loBs  of  the  whole  amonnt  of  the  de* 
posit  is  implied  by  the  statute.  We  are,  how- 
ever, unable  to  concur  in  the  snggestliHi  of 
counsel  that  the  crime  is  not  complete  with- 
out the  loss  of  the  entire  deposit.  The  stat- 
ute must  receive  a  reasonable  construction. 
The  statute  uses  the  words  "shall  ree^ve 
*  *  *  mon^,"  as  well  as  the  words  "such 
deposit"  and  "the  deposit";  and  these  latter 
expressions  are  broad  enough  to  include,  and 
do  include,  not  only  the  total  sum  deposited, 
but  also  the  constituent  parts  of  sudi  sum. 
The  whole  of  a  thing  necessarily  Inelndes  all 
its  parts.^  And  It  will  not  be  Imputed  to  the 
legislature  that  it  entertahied  any  such  ab- 
surd Intention,  or  that.  If  there  was  a  fraudu- 
lent receipt  any  insolvent  banker  oC  a  de- 
posit of  f  100,  and  the  entire  |100  was  lost  to 
the  depositor,  it  would  be  emberalement, 
whereas,  if  ^  of  the  f  100  deposited  was  paid 
out  on  the  deiMudtor's  check,  and  the  $95  lost 
there  would  be  no  embcsszlement.  It  would 
seem,  however,  that  this  particular  matter  Is 
of  but  little  importance  In  the  case  at  bar. 
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for  the  erldoice  Is  that  plalntlffls  In  error 
fBlled  and  closed  their  doors  wlthont  having 
repaid  to  Collins,  the  prosecuting  witness, 
any  part  of  the  $200  deposited  by  him.  The 
crime  created  1^  the  statute  Is  consummated 
when  the  InsolTent  bankers  fraudulently  re- 
ceive the  deposit,  and  by  their  failure,  sus- 
peuBlon,  or  Involuntary  liquidation  by  reason 
of  Insolvency,  the  depositor  is  deprived  of 
the  benefit  of  his  deposit,  or  such  portion  of 
it  as  has  not  already  been  paid  back  to  him 
or  upon  his  checks.  The  depositor  Is  then— 
at  that  time— deprived  of  his  contract  right 
to  have  the  money  refunded  upcm  demand, 
or  paid  out  upon  checks  drawn  by  him,  and, 
being  deprived  of  this  right,  the  deposit, 
within  the  purview  of  the  ^tute,  is  then 
"lost  to  the  depositor."  This  meaning  placed 
upon  the  word  "lost"  Is  not  unauthorized,  for 
the  rule  is  that.  In  construing  a  statute,  the 
court  Itf  not  restricted  to  the  primary  mean- 
ing of  a  word  used  where*  from  a  considera- 
tion of  the  whole  and  every  part  of  the  stat- 
ute, it  is  plain  that  the  word  Is  used  In  a 
dlilerent  aeaae.  City  of  Sprlngfi^d  v.  Green, 
120  ni.  268,  U  N.  E.  261. 

The  view  we  have  talien  carries  Into  effect 
the  legislative  intention,  and  gives  force  and 
vitality  to  a  wholesome  statute.  On  the  oth- 
er hand,  to  construe  the  statute  aa  meaning 
that  there  can  be  no  conviction  until  It  can 
be  clearly  and  definitely  ascertained  what 
the  exact  amount  Is  that  can  never  be  re- 
covered and  Is  permanently  and  absolutely 
loBt,  would  utterly  defeat  the  object  of  the 
statute.  It  would  seem  that  such  amount 
can  never  be  so  ascertained  until  after  the 
death  of  the  banker,  and  the  final  settlement 
of  his  estate  by  his  administrator.  And, 
even  if  It  should  be  held  that  what  the  stat- 
ute contemplates  Is  the  ascertainment  of  the 
amount  of  the  deficit  after  the  distribution 
of  the  proceeds  of  the  property  tiiat  the 
banker  owned  at  the  time  of  his  suspension 
of  business,  yet  it  can  be  readily  seen  that 
usually— In  fact,  almost  always— many  years 
would  pass  before  final  settlement  of  that 
estate  would  be  made,  and  In  the  meantime 
the  statute  of  limitations  would  frequently 
bar  any  prosecution  for  the  offense  commit- 
ted. And  it  Is  to  be  borne  in  mind  that  It  Is 
important  the  exact  amount  of  the  deposit 
lost  to  the  depositor  shall  be  definitely  as- 
certained, for  the  statute  expressly  provides 
that  the  fine  Imposed  in  case  of  conviction 
shall  be  a  snm  double  the  amount  of  the 
sum  so  embezzled  and  fraudulently  taken. 

There  Is  authority,  as  well  as  reason,  to 
sustain  the  conclusions  we  have  reached  In 
regard  to  Uie  meaning  of  this  statute.  In 
Queeuan  v.  Palmer,  117  HI.  619,  7  N.  E.  613, 
the  words  of  the  statute  were,  "make  good 
all  losses  to  depositors  or  others."  This 
court  there  said:  "What  is  meant  by  the 
term  losses,*  as  used  In  the  statute?  It 
would  seem  from  the  argument  that  defend- 
ants would  restrict  the  meaning  of  the  term 
'losses*  to  signify  only  the  difference  be- 


tween the  depositor's  claim  and  what  he 
might  have  realized  by  an  acttoa  or  Mil 
against  the  Insolvent  bank.  *  *  *  It  can- 
not be  that  the  term  'losses*  was  used.  In 
this  connection.  In  that  restricted  sense  as 
to  mean  tiiat  which  can  never  be  recovered; 
otherwise  there  might  be  no  such  thing  as 
any  'losses*  to  the  depositors  in  this  case,  for 
there  might  exist  a  remedy  against  the  bank 
for  one  portion,  and  against  the  stockholders 
for  the  residue,  and  what  would  there  be 
left  for  the  term  to  attach  f  Obviously  the 
term  'losses'  was  used  In  a  more  general 
sense,  and  In  one  usually  attached  to  It  by 
common  understanding.  In  Ite  most  general 
sense,  the  word  'loss*  means  any  depriva- 
tion. In  some  Instances  it  may  mean  that 
which  can  never  be  recovered,  and  In  others 
that  which  Is  simply  withheld,  or  that  of 
which  a  party  is  dispossessed.  Often  the 
context  assists  to  a  clearer  understanding  of 
the  word  employed  In  the  statute  or  written 
agreement  By  another  section  this  corpora- 
tion was  authorized  to  receive  deposits  from 
laborers  and  servants,  and  was  obliged  to 
repay  such  deposits  when  required.  The  sus- 
pension of  the  bank  by  reason  of  insolvency 
was  an  absolute  refusal  to  repay  the  depos- 
its of  the  owners,  and  operated  as  a  depriva- 
tion,—a  withholding  of  the  same  from  the 
depositors;  and  that  Is  a  loss  In  the  ordinary 
acceptance  of  the  word.  A  portion  of  the 
value  of  such  deiwsits,  or  all,  might  ulti- 
mately be  recovered  from  elthw  the  banker 
or  the  stockholder,  Irat  the  deposlte  are  lost 
to  the  owner.  After  the  suspension  of  the 
tHink,  nothing  remained  of  his  deposits  but 
the  obligation  of  the  bank  or  the  stockhold- 
ers to  pay  the  value.  That  obligation  might 
or  might  not  be  of  value  to  him,  depending 
on  the  fact  of  the  solvency  or  Insolvency  of 
both  the  corporation  and  the  stocfcholdws. 
At  all  events,  the  funds  have  been  wasted 
by  the  corporation  becoming  partially  or  to- 
tally Insolvent,  and  that  Is  a  loss  to  the  de- 
positor In  the  sense  of  that  term  as  used  In 
the  statute,  and  his  right  to  proceed  agialnst 
the  stockholder  arises  at  once.  Any  other 
definition  of  this  word  'losses'  would  be  In- 
consistent with  the  context,  and  would  af- 
ford no  adequate  security  to  the  depositors 
or  others  dealing  with  the  bank." 

It  is  claimed  that  the  state  failed  to  nuike 
out  a  case  at  the  trial  because  It  did  not 
show  that  the  deimsit  made  on  June  3.  liSXi, 
by  Collins,  was  a  general  deposit,  as  distin- 
guished from  a  special  or  specific  deposit. 
That  fact  is  amply  shown  by  the  testimony 
of  Collins  and  his  bank  book,  which  w^as  In- 
troduced In  evidence.  Besides  this,  a  deposit 
of  money  with  bankers  at  their  banking  house 
Is  regarded  as  general,  unless  it  appears  that 
the  depositor  pjakes  It  special,  or  deposits  It 
expressly  In  some  particular  capacity.  Brahm 
V.  Adklns,  77  111.  263.  A  like  failure  to  make 
out  a  case  Is  claimed  because  It  Is  not  shown 
that  Collins  ever  made  a  demand  for  the  re- 
turn of  his  deposit,  and  that  defendants  re- 
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fused  to  comply  with  such  demand.  It  ap- 
pears from  the  evidence  that  Collins  deposit- 
ed $200  on  Saturday,  June  3,  1803,  and  that 
when  he  returned  to  the  bank  on  Monday, 
June  5th,  he  found  the  door  closed  and  a 
card  of  the  receiver  of  Meadowcroft  Brc®. 
tacked  thereon,  and  the  bank  not  open  or  do- 
ing bnsiness;  and  also  that  the  defendants 
were  Insolvent,  and  have  never  resumed  bus* 
iness.  When  a  bank  or  banker '  suspends 
payment,  and  closes  doors  against  deposltora 
and  creditors,  and  discontinues  banking  op- 
erations, it  or  he  waives  the  necessity  for 
a  demand  on  the  part  of  its  or  his  deposi- 
tors. Watson  T.  Bank,  8  Mete.  (Mass.)  217; 
Planters'  Bank  v.  Farmers  &  Mechanics' 
Bank,  8  6111  &  J.  449.  And  in  the  late  case 
of  Davis  V.  Manufacturing  Co.,  19  S.  E.  a71, 
It  was  held  by  the  supreme  court  of  North 
Carolina  that  where  a  bank  closes  its  doors, 
and  commits  an  act  of  insolvency,  the  depos- 
its become  immediately  due  without  demand 
or  notice.  The  case  of  Wright  v.  People,  (il 
111.  3S2,  IB  not  here  in  point,  for  there  the 
failure  to  deliver  on  the  demand  of  the  con- 
signor was  by  the  express  terms  of  the  stat- 
ute there  involved  made  a  constituent  ele- 
ment in  the  offense  that  was  created.  At 
the  conclusion  of  the  evidence  for  the  state 
the  defendants  called  Collins  to  the  stand, 
and,  after  he  had  testified  that  he  had  never 
made  any  demand  upon  the  defendants,  or 
either  of  them,  for  the  return  of  the  deposit, 
counsel  for  defendants  then  and  there,  on  be- 
half of  the  defendants,  tendered  to  Collins 
the  full  amount  of  the  deposit,  with  Interest 
thereon.  Collins  declined  the  tender,  where- 
upon the  money  was  deposited  with  the 
clerk  of  the  court,  subject  to  his  order.  It 
is  claimed  by  counsel  that  if  it  appears,  even 
after  Indictment  and  at  any  stage  of  the  pro- 
ceedings thereon,  that  the  depositor  has  re- 
covered or  win  recover  his  deposit  In  full, 
and  will  sustain  no  absolute  and  ultimate 
loss,  then  the  prosecution  must  fall,  even 
though  the  banker,  on  the  day  of  receiving 
the  deposit,  was  hopelessly  Insolvent.  This 
claim  is  based  on  the  clause  of  the  statute 
which  says  "whereby  the  deposit  so  made 
shall  be  lost  to  the  depositor."  We  have  al- 
ready placed  a  construction  upon  that  clause, 
and  it  will  readily  be  conceded  that,  if  we 
are  right  in  the  construction  we  have  given 
It,  then  the  contention  now  under  considera- 
tion cannot  be  sustained.  It  needs  no  cita- 
tion of  authorities  to  show  that  as  a  matter 
of  law  the  restitution  of  money  that  has 
been  either  stolen  or  embezzled,  or  a  tender 
or  offer  to  return  the  same  or  its  equivalent 
to  the  party  from  whom  it  was  stolen  or  em- 
bezzled, does  not  bar  a  prosecution  by  indict- 
ment, and  conviction  for  such  larceny  or  em- 
bezzlement The  effect  of  the  tender  and 
payment  In  court  may  be  a  discharge  from 
the  indebtedness  for  the  deposit  fraudulent- 
ly received,  so  far  as  the  depositor  and  his 
civil  remedies  are  concerned;  but,  the  crime 
having  been  fully  consummated  before  in- 


dictment found,  it  is  not  within  the  power  of 
the  banker  and  tlie  depositor,  or  either  of 
them,  to  compromise  or  take  away  the  right 
of  the  state  to  Insist  upon  a  conviction  for 
the  crime  committed.  It  Is  not  to  be  pre- 
sumed In  making  the  offense  and  providing 
for  its  punishment  It  was  the  intention  of 
the  legislature  to  make  the  criminal  courts 
of  the  state  collecting  agencies  for  collect- 
ing debts  due  to  depositors  from  Insolvent 
banks  and  bankers. 

The  view  we  have  taken  of  the  statute 
eliminates  from  consideration  most,  if  not 
all,  of  the  objections  that  are  urged  by  plain- 
tiffs in  error  to  the.  rulings  of  the  trial  court 
on  questions  relating  to  admissibility  of  tes- 
timony and  upon  instructions.  It  Is  manl- 
fest  that  In  these  rulings  the  trial  court  held 
the  law  more  strongly  lu  favor  of  the  plain- 
tiffs In  error  and  against  the  prosecution 
than  was  warranted  by  the  statute.  The 
state  assumed  at  the  trial  a  much  greater 
burden  of  proof  than  the  law  Imposed  upon 
It.  The  result  was  that  the  rulings  upon 
matters  of  evidence  and  upon  iusti'uctlons 
were  more  favorable  to  plaintiffs  in  error 
than  they  were  entitled  to,  and  they  have  no 
Just  ground  for  complaint  In  that  regard. 
Even  if  It  be  conceded  that  some  technical 
errors  were  committed  pending  the  struggles 
of  the  state  under  tlie  unwarranted  burdens 
that  at  the  trial  were  Imposed  upon  It,  yet 
they  were  immaterial,  so  far  as  the  real 
merits  of  the  case  were  concerned,  and  plain* 
tiffs  In  error  were  not  damnified  by  them. 

The  evidence  abundantly  sustains  tbe  ver- 
dict of  the  Jury.  The  testimony  is  exceed- 
ingly voluminous,  owing  to  the  matters  al- 
ready suggested.  We  refrain  from  any  dis- 
cussion of  the  facts  of  the  case,  as  no  use- 
ful purpose  would  be  accomplished  thereby. 
It  Is  urged  that  there  are  two  obvious  ob- 
jections to  the  verdict  that  was  returned  by 
the  Jury  that  tried  the  case,  either  of  which, 
under  the  law.  Is  fatal  to  the  validity  of  the 
verdict  and  of  the  Judgment  of  the  conrt. 
The  verdict  was  as  follows:  "We,  the  Jury, 
find  the  defendants,  Frank  R.  Meadowcroft 
and  Charles  J.  Meadowcroft,  guilty  of  em- 
bezzlement in  manner  and  form  as  charged 
In  the  indictment,  and  we  fix  tHe  punishment 
of  the  said  Frank  R.  Meadowcroft  aud 
Charles  J.  Meadowcroft  at  a  fine  in  the  sum 
of  twenty-eight  dollars  ($28.00),  and.  In  ad- 
dition thereto,  at  imprisonment  in  the  peni- 
tentiary for  a  term  of  one  year."  The  first 
of  the  objections  made  is  that  the  jury  did 
not  find  in  their  verdict  the  sum  of  money 
or  value  of  th-i  deposit  embezzled;  that  the 
punishment  that  by  the  mandate  of  the  stat- 
ute must  be  imposed  Is  the  fine,  the  impris- 
onment being  optional  with  the  Jury;  and 
that  this  fine  must  be-  fixed  by  the  Jury  at  a 
sum  that  Is  double  the  amount  that  is  em- 
bezzled. The  claim  Is  that  it  is  clearly  set- 
tled in  this  state  that  whenever  the  punish- 
ment depends  upon  the  value  of  the  article 
stolen  or  embezzled,  the  Jury  must  atfirma- 
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tively  and  expresalr  find  that  value,  and  a 
general  verdict  is  bad  and  wlU  not  support 
a  conviction.  Tbe  cases  of  Highland  v.  Peo- 
ple. 1  Scam.  392;  Savrer  v.  People.  S  Oil- 
man, 68;  Hlldreth  v.  People,  32  111.  36;  Gol- 
Una  V.  People.  39  lU.  233;  WUllams  v.  Peo- 
ple, 44  111.  478;  Tobin  v.  People,  104  III.  565; 
and  Tbompson  v.  People,  125  111.-  256,  17 
N.  B.  749,— ate  relied  on  as  sastalning  tbis 
doctrine.  The  claim,  aa  urged,  is  too  broad. 
The  rules  of  tbe  common  law  do  not  require 
that  the  Jury  should,  in  terms,  find  the  value 
of  tbe  property  charged  to  have  been  stolen 
or  embezzled.  It  is  only  ^bere,  by  force  of 
oar  statutes,  and  in  cases  where  the  char- 
acter of  tbe  offense  and  Uie  mode  of  punish- 
ment depend  qpon  the  value  of  property  that 
the  value  of  such  property  is  required  to  be 
found  in  the  verdict  In  Sawyer  v.  People, 
supra.  It  Is  said  that,  where  the  value  of  the 
property  determines  the  character  of  tbe  of- 
fense, and  regulates  tbe  mode  of  punish- 
ment, it  is  necessary  for  the  jury  to  ascer- 
tain tbe  value,  and  state  it  In  their  verdict, 
that  the  court  may  Icnow  with  certainty 
whether  the  accused  should  be  subjected  to 
punishment  by  confinement  in  tbe  peniten- 
tiary, or  by  the  payment  of  a  fine  and  Im- 
prisonment  in  the  county  JaiL  Like  lan- 
guage was  used  in  Highland  v.  People,  su- 
pra. And  the  other  cases  relied  on  are  ex- 
pressly decided  upon  the  authority  of  the 
Highland  Case  and  the  Sawyer  Case.  Here, 
neither  the  character  of  the  offense  nor  the 
mode  of  the  punishment  la  contingent  upon 
the  value  of  the  deposit  embezzled  by  the 
banker.  Upon  conviction  tbe  fine  Is'  to  be 
imposed  at  all  events,  and  whether  tbe  value 
of  the  property  embezzled  Is  one  dollar  or 
four  hundred  dollars;  and  tbe  optional  pun- 
ishment of  imprisonment  in  tbe  penitentlai-y 
may  lawfully  be  inflicted  when  the  value  of 
the  property  Is  a  single  doIUir,  and  omitted 
when  its  va'tie  is  hundreds,  or  even  thou- 
sands, of  dollars.  The  most  that  can  be  said 
Is  that  the  amount  of  the  fine  depends  upon 
the  value,  hut  that  goes  only  to  the  measure 
or  quantity  of  punishment,  and  not  to  tbe 
character  of  the  oftense  or  mode  of  punish- 
ment. We  are  not  inclined  to  extend  the 
doctrine  relied  on  beyond  the  requirement  of 
the  rule,  and  to  apply  It  to  cases  not  within 
the  reason  of  the  rule.  Here  the  fine  fixed 
by  the  Jury  was  only  $28,  and.  as  we  have 
already  seen,  it  should,  under  the  evidence 
and  the  law,  have  been  $400.  Plaintiffs  in 
error  are  not  Injured,  and  cannot  be  heard  to 
compUiin. 

The  other  objection  to  the  verdict  Is  that  it 
fixed  a  Joint,  Instead  of  a  several,  punish- 
ment for  the  two  defendants.  In  Moody  v. 
People,  20  IlL  315,  this  court  said;  "Where 
several  persons  are  Jointly  Indicted  and  con- 
victed, they  should  be  sentenced  severally, 
and  the  imposition  of  a  Joint  fine  Is  errone- 
ous." If  each  defendant  was  guilty  of  the 
crime  charged,  then  each  Incurred  the  pen- 
alty or  penalties  provided  by  the  statute,  and 


the  Jury  abonld  have  fixed  the  ponlshment 
of  each.  The  verdict  in  this  case  Is  v^ 
informal,  but  is  It  to  be  regarded  as  Invalid? 
It  is  to  be  kept  in  mind  that  juries  are 
usually  composed  of  men  who  are  not  learn- 
ed in  the  forms  of  tbe  law,  or  exact  in  their 
use  of  language,  and  therefore  all  reason- 
able intendments  should  be  made  in  order  to 
sustain  their  verdicts,  wben  the  validity  of 
Bucb  verdicts  Is  challenged  on  merely  tech- 
nical grounds.  If  the  verdict  was  simply, 
"We  fix  the  punishment  of  said  Frank  B. 
Meadowcroft  and  Charles  J.  Meadowcroft  at 
Imprisonment .  in  tbe  penitentiary  for  the 
term  of  one  year,"  then,  growing  ont  of  the 
nature  of  the  punishment,  the  verdict, 
though  informal,  would  without  doubt  be  re- 
garded ah  a  sufficiently  distinct  fixing  of 
punishment  at  Imprisonment  for  one  year  aa 
against  each  defendant.  It  would  not  in 
such  case,  reasonably  or  without  leading  to 
absurdities,  be  regarded  as  tbe  fixing  of  a 
single  term  of  one  year  for  the  two  defend- 
ants Jointly,  the  further  punishment  of  each 
to  be  discharged  upon  bis  suffering  imprison- 
ment for  six  months  of  the  term.  This  be* 
Ing  so,  and  the  'Imprisonment  in  tbe  peni- 
tentiary for  the  term  of  one  year"  being 
fixed  as  a  part  of  the  punishment  of  the  said 
Frank  R.  Meadowcroft  and  Charles  3.  Mead- 
owcroft, and  in  Immediate  conjunction  there- 
with, and  connected  with  it  by  the  clause, 
"and  in  addition  thereto,"  tbe  Jury  fixing  tbe 
other  part  of  the  punishment  at  a  fine  In 
the  sum  of  f28,  we  think  there  can  be  no 
reasonable  doubt  but  that  It  was  the  inten- 
tion of  the  Jury  to  fix  the  punishment  of 
each  defendant  at  the  fine  of  $28.  as  well 
as  at  Imprisonment  In  the  penitentiary  for 
the  term  of  one  year.  It  is  evident  that  the 
criminal  court  so  regarded  and  understood 
and  acted  upon  the  verdict,  for  it  sentenced 
the  defendant  Frank  R.  Meadowcroft  to  im- 
prisonment in  the  penitentiary  for  a  term  of 
one  year,  and  rendered  a  several  judgment 
against  him  for  a  fine  of  $28,  and  awarded 
execution  therefor,  and  also  sentenced  tbe 
defendant  Charles  J.  Meadowcroft  to  impris- 
onment In  the  penitentiary  for  a  term  of  one 
year,  and  rendered  a  several  Judgment 
against  him  for  a  fine  of  $28,  and  awarded 
execution  therefor.  We  find  no  eiror  in  the 
record  for  which  the  Judiiment  should  be  re- 
versed, and  it  is  therefore  affirmed.  Af- 
firmed. 


(U6  111.  17) 

COMMISSIONERS  OF  HIGHWAYS  UP 
TOWN  OF  GOSHEN  v.  JACKSON. 

(Sapreme  Court  of  minds.  Jan.  19,  1897.) 

POMOE    MaOISTRATI  —  JOBIBDICTIOX  —  OPBXINS 
HlOBWAT— Damaobs—Asbkssmbnt— Uemisd 
—Mandamus — Fohm  op  Writ. 

1.  Rev.  St.  1874.  c.  24,  art  11.  §  15.  provides 
for  the  ek-ction  of  "police  mngistrntps*'  In  vil- 
Injies,  who  Hhall  have  tbe  Biime  jurisdiction  tis 
"other  Justices  of  the  peace."   2  Starr  &  C. 


Digitized  by  Google 


COMMISSIOKEBS  OP  HIGHWAYS  t.  JA.CE80N.  lOQl 


IIU 


Ann.  8t  c.  121,  S§  41,  59,  directs  proceedtnga 
for  aneesstnent  of  damageB  for  lading  ouc  B 
highway  to  be  brought  before  "some  justice 
of  the  pence  of  the  county."  Const,  art.  Q,  S 
21,  providea  that  the  jarisdiction  of  justices  of 
the  peace  and  police  magistrates  shall  be  anl- 
form.  BeJd,.  that  police  magislmtes  have  ju- 
risdiction of  such  proceedings.  61  111.  App.  381, 
affirmed. 

2.  Under  2  Starr  &  O.  Ann.  St.  c.  121,  }  60, 
regniriug  the  place  for  hearing  appenle  to  the 
county  snpemsors  In  proceedings  for  opening 
a  road  to  be  fixed  at  some  place  ^'near  the  road 

'  in  question,"  the  hearing  -mny  be  had  at  a  place 
outBide  the  limits  of  tne  town  in  which  the 
road  is  sought  to  be  located,  provided  such 

Since  be  near  ttie  road.  61  111.  App.  381,  af- 
rmed. 

3.  On  failure  of  the  commissioners  of  high' 
ways  to  include  damages  awarded  for  laying 
out  a  town  road  In  the  npxt  tax  levy  (2  Starr 
&  C.  Ann.  SL  c.  121.  §  15),  no  demand  is  nec- 
essary before  mandamus  is  brought  to  compel 
such  levy,  the  duty  being  a  public  one,  resting 
upon  the  commissioners  by  reason  of  their 
office.   61  111.  App.  381,  affirmed. 

4.  The  assessment  of  damages  for  the  open- 
ing of  a  highway,  which  are  payable  only  from 
taxes. levied  for  that  purpose,  does  not  create 
an  Indebtedness  against  the  mnnicipality,  with- 
in the  constitntlonal  limitation  of  indebtedness, 
61.111.  App.  381,  affirmed. 

5.  The  fact  that  the  prayer  In  a  petition  for 
mandamus  is  too  broad  is  immaterial. 

6.  A  writ  of  mandate,  directing  the  e(HnmtB* 
doners  of  highways  "to  proceed  with  all  law- 
fnl  diligence  to  open  and  work"  a  certain 
road,  "and  levy  all  necessary  and  lawfnl  taxes 
to  pay  damnffes  to  landowners,  and  to  do  all 
acts  and  things  necessary  and  lawful  to  be 
done  for  the  speedy  optning"  of  the  road,  is 

.  not  objectionable,  as  requiring  the  toad  to  be 
opened  before  the  tax  Is  levied. 

7.  A  writ  of  mandate,  directing  the  commis- 
sioners of  highways  to  open  and  "work"  a 
certain  road,  is  not  objectionable,  as  depriving 
the  commissioners  of  their  discretion  aa  to  tiie 
manner  of  placing  the  road  In  a  fit  condition 
for  travel. 

8.  The  fact  that  the  payment  of  damages 'as- 
sessed on  the  laying  out  of  a, town  highway  will 
be  a  great  bai^ship  on  the  taxpayers  of  the 
town,  and  that  no  public  interest  requires  the 
road,  is  no  defense  to  a  mandamns  proceeding 
to  compel  the  levy  of  the  tax;  the  determina- 
tion of  mich  questions  being  vested,  by  2  Starr 
&  C  Ann.  St.  c.  121,  S  48,  In  the  commission- 
ers of  highways  and  the  supervisors. 

Appeal  from  appellate  court,  Second  dis- 
trict, 

Mandamns,  on  the  relation  of  William  A. 
Jackson.  ap;alnst  the  commissioners  of  high- 
ways of  the  town  of  Goslien.  From  a  judg- 
ment of  the  appellate  court  (61  111.  App.  381) 
affirming  a  Judgment  granting  the  writ,  de- 
fendants appeal.  Affirmed. 

B.  F.  Tliompson,  for  appellants.  T.  Q.  Ful- 
ler and  Barnes  &  Barnes,  for  appellee. 

CARTER.  J.  The  relator.  William  A.  Jack- 
son, and  others,  presented  their  petition  to  the 
highway  commlsstoners  of  the  town  of  Goshen 
for  laying  out  a  new  road.  The  commission- 
en  refused  to  grant  the  prayer  of  the  peti- 
tioners, and  Jackson  appealed  from  their  de- 
cision to  three  supervisors  of  the  county.  The 
.BUperriBora  granted  the  petition,  had  the  dam- 
ages assessed,  and  ordered  the  road  laid  out, 
by  their  final  order,  filed  March  16, 18»L  At 
their  next  semiannual  meeting,  on  the  first 


Tuesday  In  September,  ISM,  Hie  commission- 
ers  failed  to  levy  any  tax  for  the  damages 
awarded  for  laying  out  this  road;  and  in  De- 
cember, 1894,  a  written  demand  was  served 
on  them,  requiring  them  "to  proceed  with  all 
lawful  diligence  to  open  said  road  for  public 
travel,  and  to  levy  all  necessary  taxes,  or  is- 
sue bonds,  to  pay  the  damages  assessed  to 
landowners  by  reason  of  layli^  out  said  road, 
and  to  do  all  acts  and  things  necessary  and 
lawfnl  to  be  done  for  the  speedy  opening  of 
such  road."  To  this  demand  the  commission- 
ers paid  no  attention,  and  the  relator,  Jackson, 
filed  his  petition  for  mandamus  In  the  Starlc 
circuit  court  on  December  13,  18M,  to  compel 
them  to  open  and  work  said  road,  and  to  levy 
necessary  and  Jawful  taxes- for  the  payment 
of  damages  to  landowners.  The  court  award- 
ed the  writ,  commanding  stUd  commlssionas 
"to  proceed  with  all  lawfnl  diligence  to  open 
and  work  such  road  for  public  travel,  and  levy 
all  necessary  and  lawful  taxes  to  pay  damages 
to  landowners,  and  to  do  all  acts  and  things 
necessary  and  lawful  to  be  done  for  the  speedy 
opening  of  said  road  to  public  traveL"  From 
the  Judgment  of  the  circuit  court  an  appeal 
was  taken  to -the  appellate  court  for  the  Sec- 
ond district,  which  affirmed  the  declsioii  of 
the  lower  court,  and  from  this  judgment  of 
affirm anee  a  further  appeal  was  prosecuted  to 
tills  court  By  adpiilatlon  of  the  parties  It 
was  conceded  that  the  allegations  of  tact  in 
the  petition  and  answer  were  true,  and  that 
the  cause  should  be  determined  upon  tiie  quea- 
tlona  of  the  sufficiency  of  the  -demand  made  ^ 
upon  the  commissioners,  the  jurisdiction  of 
the  police  magistrate  before  whom  the  dam- 
ages were  assessed,  the  l^ality  of  the  final 
meeting  of  the  superTiaors  on  appeal  (which 
was  held  outtide  of  tlie  town  of  Gosben),  and 
whether  a  tax  could  legally  be  levied  to  pay 
damages  while  the  town  was  Indebted  to  the 
constitutional  limit. 

1.  The  petiticm  for  an  appeal  was  filed  with, 
and  the  proceedings  for  the  assMsment  of 
damages  by  a.  jury  were  bad  before,^  a  police 
magistrate  of  the  vill^ie  of  Toulon,  which  hi 
the  conn^  seat  of  Stsak  county,  and  it  was 
contended  by  the  appellants  that,  because  the 
statute  provided  that  such  proceedings  shall 
be  taken  before  "some  Justice  of  the  peace  of 
the  county"  (2  Starr  &  a  Ann.  St.  c.  m,  H 
41,  59),  a  police  magistrate  had  no  Jurisdic- 
tion. This  contention  is  without  merit  In 
Rev.  St  1874.  c.  24,  art.  11.  8  15.  provision  Is 
made  for  the  election  of  police  magistrates  in 
villages,  who  shall  "have  the  same  Jurisdic- 
tion as  other  Justices  of  the  peace."  And  sec- 
tion 21,  art.  0,  of  the  consUtatlon  prorldes  that 
"the  Jurisdiction  of  Justices  of  the  peace  and 
police  magistrates  shall'  be  uniform."  Olila 
court  has  held,  in  Welsh's  Case,  17  IlL  ISl, 
that  calling  offlcws  having  tiie  powers  of  Jus- 
tices of  the  peace  "police  mas^stratee"  does  not 
render  them  any  lesa  Justices  of  the  peace 
(Herkebratb  t.  Stookey.  68  IlL  21);  and.  In 
Brown  v.  Jerome,  102  111.  S71,  that  the  consti- 
tution of  1870  "did  not  deprive  them  of  any 


Digitized  by  Google 


1002 


45  NOBXHBASTERN  BEFOBTSB. 


(UL 


powers  possessed  generally  by  justices  of  the 
peace." 

2.  The  first  meeUng  of  the  supervisors  was 
held  In  the  town  of  Goshen,  but  waa  adjourn- 
ed to  the  courthouse  in  Toulon,  about  40  rods 
from  the  Goshen  line,  "because  there  was  no 
convenient  place  for  said  hearing  at  the  place 
appointed";  but  no  objection  was  made  to 
the  legality  of  said  adjourned  meeting.  The 
final  meeting  of  the  supervisors  at  which  the 
road  was  ordered  laid  out  was  also  held  at 
the  courthouse  In  Toulon,  and  the  commis- 
sioners now  contend  that  this  meeting  was  Il- 
legal, and  Its  proceedings  null  and  void,  be- 
cause not  held  within  the  town  of  Groshen. 
2  Starr  &  C.  Ann.  St  c.  121,  S  €0  (Act  1883), 
provides  that  the  justice  of  the  peace  "shall 
fix  upon  a  time  and  place  near  the  road  In 
question,  when  such  appeal  wlU  be  heard" 
by  the  eupervlsors.  It  cannot  be  success- 
fully contended  that  40  rods  is  an  unreason- 
aUe  distance  from  the  road  In  question,  and 
the  statute  does  not  require  the  place  to  be 
within  the  town,  but  "near  the  road  in  ques- 
tion." Act  1879,  S  99,  provided  that  the  "su- 
pervisors shall  fix  upon  a  time  and  place 
when  said  appeal  will  be  heard  by  them, 
which  place  shall  be  in  the  town  where  the 
road  Is  located."  Laws  1879,  p.  279.  The 
preset  statute  omits  the  latter  clause,  and 
gives  the  justice  of  the  peace  the  power  to 
fix  time  and  plaeei.  This  omtssioa  was  evi- 
dently done  with  a  purpose^  and  we  are  not 
at  liberty  to  reinsert  it  In  the  statute.  But 
it  Is  contended  that  the  supervisora  on  appeal 
bave  no  greater  powers  than  the  highway 
commlssltmers,  and  that,  tor  the  purposes  of 
said  appeal,  Uiey  act  as  town  offices,  and 
not  as  county  officers.  The  commissioners 
are  directed,  in  section  33,  to  "fix  upon  a 
time  when  and  place  where  they  will  meet 
to  examine  the  route  of  said  road,"  and,  In 
section  47,  to  hold  a  meeting  to  finally  deter- 
mine the  matter,  without  specifying  anything 
as  to  the  place  of  the  meeting.  In  case  dam- 
ages are  to  be  assessed,  they  are  directed  to 
present  a  certificate  to  "some  justice  of  the 
peace  of  the  county,"  who  shall  specify  "a 
certain  place"  for  the  tilal  (section  41),  with- 
out specifying  that  the  justice  or  the  place 
must  be  of  the  town  in  which  the  rood  la  lo- 
cated. There  Is  nothing  In  these  provisions 
requiring  action  to  be  taken  within  the  town, 
and,  even  if  it  be  conceded  that  the  commis- 
sioners must  meet  In  their  own  town,  on 
which  we  express  no  opinion.  It  does  not 
follow  that  the  supervisors  are  thus  restrict- 
ed. The  justice  of  the  peace  fixes  their  first 
meeting  place,  which  shall  be  "near  the  road 
In  question."  Suppose  the  case  was  such 
that  It  could  be  finally  settled  at  one  meeting 
of  the  supervisors,  as  In  the  case  of  vacating 
a  road,  where  the  supervisors  affirmed  the 
decision  of  the  commissioners,  a  meeting 
"near  the  road  in  question"  Woifld  unques- 
tlMiaUy  be  sufficient.  We  do  not  see  any 
good  reason  why,  when  more  meetings  than 
one  are  required,  any  subseqaent  meetings 


would  not  be  legal  If  held  "near  the  road  in 
question," 

3.  Was  the  demand  made  in  apt  time,  and 
was  there  any  demand  necegsarj'?  Demand 
could  not  be  made  before  breach  of  duty.  Did 
any  breach  of  duty  occur,  and,  if  so,  when? 
Section  15,  c,  121,  2  Starr  &  0.  Ann.  St,  pro- 
vides: "When  damaged  have  been  agreed  up- 
on, allowed  or  awarded  tot  laying  out  •  •  * 
roads,  *  •  •  the  amount  of  such  damages, 
not  to  exceed,  for  any  one  year.  20  cents  on 
each  $100  of  the  taxable  proper^  of  the 
town,  shall  be  included  in  the  first  succeed- 
ing tax  levy  provided  for  In  section  13  of 
this  act,  and  be  In  addition  to  the  levy  for 
roads  and  bridges."  Section  17  provides: 
"Whenever  damages  have  been  allowed  for 
roads  or  ditches,  the  commissioners  may 
draw  orders  on  their  treasurer,  pdyable  only 
out  of  the  tax  to  be  levied  for  such  roads  or 
ditches,  when  the  money  shall  be  collected  or 
received,  to  be  given  to  persons  damaged." 
It  is  clearly  the  duty  of  the  comnrissioners, 
"when  damages  have  been  agreed  upon,  al- 
lowed or  awarded  toe  laying  out  roads,"  to 
include  "the  amount  of  such  damages,  not  to 
exceed,  for  any  one  year,  20  cents  on  each 
$100  of  the  taxable  property  of  the  town, 
•  •  •  In  the  first  succeeding  tax  levy  pro- ' 
vlded  for  In  section  13."  That  section  pro- 
vides that  such  tax  levy  shall  be  made  at 
the  meeting  of  the  commlssionefs  immediate- 
ly preceding  the  annual  meeting  of  the  coun- 
ty board.  This  meeting  of  the  county  board 
is  to  be  held  the  second  Tuesday  of  Septem- 
ber. 1  Starr  &  C.  Ann.  St  c.  34,  |  49.  The 
semiannual  meeting  of  the  commissiouKv 
shall  be  on  the  same  day  of  meeting  of  the 
board  of  town  auditors.  2  Starr  &  C  Ann. 
St  c.  121,  §  13.  And  the  town  auditors  bold 
their  semiannual  meeting  on  the  Tuesday 
next  preceding  the  annual  meeting  of  the 
coun^  board.  Id.  c.  139,  art  13,  S  3.  There 
can  be  but  one  tax  levy  In  a  year.  St  Louis 
Nat.  Stock  Yards  v.  People,  127  IlL  2^  20 
N.  £j.  84.  The  commiBsioners,  failing  to  make 
any  levy  for  the  payment  of  the  damages  for 
the  road  in  controversy  on  the  first  Tuesday 
in  September,  1894,  were  thereafter  in  de- 
fault. The  relator  could  not  have  made  a 
legal  demand  on  them  before,  as  he  could  not 
know  that  they  would  disregard  the  plain 
mandate  of  the  law.  City  of  Cairo  v.  Camp- 
bell, 116  111.  305,  6  N.  K.  114,  and  8  N.  E.  6SS. 
But  a  demand  was  not  necessary.  "If  the 
duty,  the  performance  of  which  Is  sought  to 
be  enforced.  Is  a  public  duty,  resting  upon 
respondents  by  virtue  of  their  office.  It  Is 
well  settled  that  no  such  demand  and  refusal 
are  necessary."  High,  Extr.  Rem.  §  41,  cited 
Ui  People  V.  Board  of  Education  of  Upper  Al- 
ton School  Diat,  127  111.  013,  21  N.  E.  187; 
People  V.  Williams.  145  111.  573,  33  N.  E.  849. 

4.  It  Is  contended  by  the  appellants  that 
the  town  of  Goshen  is  Indebted  beyond  the. 
constitutional  limit,  and  that  the  court  has 
no  power  to  compel  them  to  create  an  Indebt- 
edness contrary  to  law.   The  commissioners 
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have  no  power  to  draw  any  mien  for  tbe 
payment  of  these  damages  unless  there  la  a 
fund  on  band  for  their  porment,  or  a  tax 
lery  has  been  made  for  that  purpose.  Sec- 
tion 17,  sapra;  Commissioners  t.  Newell,  SO 
111.  687;  Brauns  t.  Town  of  Peoria,  82  111. 
11;  BuUlTan  t.  Oommlsslouers,  114  HL  2^. 
20  N.  B.  688.  In  City  of  Springfield  t.  -Ed- 
wards, 84  IlL  626,  where  the  question  of  mu^ 
ntcli)a1  indebtedness  beyonQ  the  constitution- 
al limit  Is  fully  considered,  the  court  say  (on 
page  633 J :  "In  this  view  we  are  prepared  to 
yield  our  assent  to  the  rule  recognized  by  the 
authorities  referred  to,  with  these  qualifica- 
tions: First,  the  tax  appropriated  must,  at 
the  time,  be  actually  levied;  second,  by  the 
legal  effect  of  the  contract  between  the  cor- 
traratlon  and  the  Individual,  made  at  the 
time  of  the  appropriation,  the  appropriation, 
and  the  issuing  and  acc^ting  ot  a  warrant  or 
ord«r  on  the  treasury  for  its  payment,  must 
operate  to  prevent  any  liability  to  accrue  on 
the  contract  against  the  corporation.  The 
principle,  as  we  nnderstaod,  is,  there  [s,  in 
such  case  no  debt,  because  one  thing  is  sim- 
ply given- and  accepted'^ln  exchange  for  an- 
other. When  the  appropriation  is  made,  and 
the  warrant  or  order  on  the  treasury  for  Its 
payment  is  issued  and  accepted,  the  trans- 
action Is  closed  on  the  part  of  the  corpora- 
tion, leaving  no  future  obligation,  either  ab- 
solute or  contingent  upon  it,  whereby  its 
debt  may  be  increased."  This  opinion  is  cit- 
ed In  the  well-considered  case  of  Law  v. 
People,  87  VL  885,  and  fully  sustained  In 
FnUer  t.  Heath,  89  HI.  296.  The  law  pro- 
vides how  money  to  pay  for  such  damages 
on  account  of  laying  out  new  roads  shall  be 
raised,  and,  further,  expressly  limits  the 
commissioners.  In  drawing  orders  tor  the 
payment  thereof,  to  orders  "payable  only  out 
of  the.  tax  to  be  levied  for  such  roads,  when 
the  money  shall  be  collected  or  received,  to 
be  given  to  persons  as  damages."  The  very 
words  of  the  statute  seem  to  be  framed  to 
meet  the  decision  in  Olty  of  Springfield  v. 
Edwards,  supra.  The  awarding  of  damages 
for  laying  out  a  new  road  Is  not  the  creation 
of  any  debt,  either  present  or  contingent, 
bnt  is  in  the  nature  of  a  sale  for  cash.  The 
property  owuers  to  whom  the  damages  are  to 
be  paid  are  not  obliged  to  part  with  their 
land  until  they  have  received  their  damages, 
and  the  statute  expressly  provides  (chapter 
47,  "Eminent  Domain,"  {  10,  1  Starr  &  O. 
Ann.  St.)  that  the  petitioner  may  "enter  up- 
on such  property  and  the  use  of  the  same 
upon  payment  of  full  compensation,  as  as- 
certained as  aforesaid,"  which  statute  Is  to 
be  construed  in  pari  materia  with  the  road 
and  bridge  act.  Hyslop  v.  Fincb,  90  111.  174. 
Whenever  the  commlssiuners  tender  the 
cash,  or  Its  equivalent,  to  the  landowners, 
then,  and  not  till  then,  will  they  be  In  a  po- 
sition to  take  possession  of  tbe  road.  Can 
It  be  said  that  the  landowners  could  sue  the 
town  before  possession  taken?  In  City  of 
Chicago  v.  Barblan,  80  lU.  482,  the  court  say: 


"Thti  rights  of  the  parties  are  correlative, 
and  have  a  reciprocal  relation;  the  existence 
of  the  one  depending  on  tbe  existence  of  the 
other.  When  the  party  seeking  condemna- 
tion acquires  a  vestbd  right  In  the  property, 
the  owner  has  a  vested  right  In  tbe  compen- 
sation; but,  since  no  vested  light  can  be  ac- 
quired In  the  property  without  the  owner's 
consent,  until  compensation  shall  be  paid,  It 
must  follow  there  can  be  no  vested  right  In 
tbe  compensation  until  after  the  amount  is 
pfUd."  We  cannot  regard  tbe  proceeding  as 
tbe  creation  of  a  debt 

6.  Objection  Is  made  to  the  language  ot 
the  writ  of  mandamus  as  awarded,  and  also 
to  tbe  prayer  of  the  petition,  as  being  too 
broad.  The  court  Is  not  obliged  to  grant  tbe 
prayer  in  Its  entirety,  but  only  so  much  as 
the  relator  is  phown  to  be  entitled  to.  The 
objection  to  the  language  of  the  writ  aa 
aM-arded  Is*  that  It  commands  the  commis- 
sioners to  open  and  work  said  highway  tot 
public  travel,  before  It  commands  them  to 
levy  the  tax  to  pay  the  damages  assessed, 
and  to  tbe  Insertion  of  the  word  "work"  in 
the  writ  We  apprehend  that  the  order  of 
the  clauses  In  the  writ  is  Immaterial,  inas* 
much  as  it  commands  them  "to  proceed  with 
aU  lawful  dlUgence,"  etc.,  and  "to  do  all  acts 
and  things  necessary  and  lawful  to  be  done 
for  the  speedy  opening  of  said  road  for  pub- 
lic travel."  The  insertion  of  the  word 
"work"  is  Immaterial,  and  does  not  deprive 
the  commissioners  of  their  discretion  as  to 
the  manner  of  placing  the  road  In  a  fit  con- 
dition for  travel. 

6.  It  Is  finally  cont«ided  by  the  appellants 
that  tbe  payment  of  these  damages  will  be  a 
great  burden  on  tbe  taxpayers  of  the  town, 
and  that  no  public  interest  requires  the  road 
In  controversy.  These  are  not  questions  for 
us  to  decide.  Tbe  statute  vests  this  power 
In  tbe  commissioners,  and  In  tbe  enpervisors 
on  appeal.  Section  48,  c.  121,  2  Starr  &  C. 
Ann.  St.  The  Judgment  of  the  appellate 
court  will  be  affirmed.  Judgment  affirmed. 


(165  in.  78) 

BAXTER  v.  LOUISVILLE,  N.  A.  &  0. 
RY.  CO. 

(Supreme  Court  of  Illinois.  Jan.  19,  1897.) 
Carrieh8~Live- Stock  Sbipmest— Limitatioit  or 

LlABILITV— RkASONABLEXESS — PLEADING. 

1.  An  objection  to  a  complaint  on  a  contract 
to  ship  live  stock  safely,  for  failure  to  allege 
compILtnce  by  plaintiff  with  a  condition  requir- 
ing notice  of  claim,  should  be  by  demurrer, 
and' is  not  ground  for  motion  to  direct  a  ver- 
dict for  defendant. 

2.  A  provision,  in  a  contract  for  the  carriage 
of  live  stock,  that  the  nhipper,  as  a  condition 
precedeot  to  recovery  of  damages  for  injury  to 
said  stock,  will  give  notice  in  writing  of  bis 
claim  to  some  officer  of  the  carrier  or  its  near- 
est station  ngent,  before  said  stock  ia  removed 
from  the  place  of  delivery,  and  b^ore  it  Is 
mingled  with  other  stock,  is  void,  for  unreason- 
ableness, where  the  contract  limits  the  com- 
pany's liability  to  damages  sustained  on  its 
own  line,  and  tbe  destination  of  -  the  stock  was 
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on  another  line,  several  fauadred  miles  beyond 
the  terminus  or  defendant's  line,  and  defend- 
ant hiid  no  station  agent  or  officer  at  or  near 
tlie  place  of  deBtinntion.  64  111.  App.  130.  re- 
rerera. 

Appeal  from  appellate  court,  Firet  district. 

Action  by  Pliilo  N.  Baxter  against  the  Loula- 
vlUe,  New  Albany  &  Chicago  Railway  Com- 
pany. From  a  judgment  of  the  appellate 
court  (64  III.  App.  130)  affirming  a  Judgment 
for  defendant  and  against  plaintiff  for  costs, 
plaintiff  appeals.  Reversed. 

Bulkley,  Gray  &  More,  for  appellant  G.  W. 
Eretsingor,  for  appellee. 

WILKIN,  3.  Appellant-  Bued  appellee  In 
tbe  circuit  court  of  Cook  county  for  a  failure 
to  safely  carry  certain  llTe  stock  from  Chi- 
cago to  ^cbmond,  Va.,  under  a  contract  oC 
shipment,  evidenced  by  three  receipts,  in  writ- 
ing, dated  September  28,  1891,  signed  by  the 
agents  of  tbe  respectlTe  parties.  At  the  close 
of  plaintiff's  evldoice  tbe  defendant  made  the 
following  motion:  "Defendant  moves  the  court 
to  Instruct  tbe  Jury  to  return  a  verdict  for  the 
defendant,  because  tbe  plaintiff  bas  failed  to 
allege  or  prove  compliance  on  his  part  wltb 
an  express  provision,  contained  in  tbe  con- 
tract sued  on,  requiring  him  to  make  his 
claim  for  damages  in  writing  in  the  manner 
and  witbln  the  time  by  said  contract  provided, 
and  that  no  sncta  claim  was  made  In  writing 
by  the  plaintiff  at  any  time  before  tbe  com- 
mencement of  this  suit,  or  by  any  one  on  his 
briialf,  and  no  claim  whatever,  as  required  in 
this  portion  of  the  contract,  la  averred  in  the 
declaration  or  shown  by  the  evidence."  Aft- 
er hearing  the  argument,  the  motion  was  sus- 
tained, and  the  Jury  was  Instructed  to  return 
a  verdict  for  tbe  defendant,  and,  this  being 
done,  Judgment  was  entered  against  tbe  plain- 
tiff for  costs  of  suit  The  appellate  court  hav- 
ing affirmed  that  Judgment,  this  appeal  is 
prosecuted. 

The  provision  in  the  contract  on  which  the 
motion  was  based  Is  as  follows:  "And  for  the 
consideration  before  mentioned  tbe  said  party 
of  the  second  part  further  agrees  that,  as  a 
condition  precedent  to  his  right  to  recover  any 
damage  for  loss  and  Injury  to  said  stock,  he 
will  give  notice  in  writing  of  his  claim  thereof 
to  some  officer  ot  said  party  of  the  first  part, 
or  Its  nearest  station  agent,  before  said  stock 
la  removed  from  tbe  place  of  destination  above 
mentioned,  and  from  the  place  of  delivery  ot 
tbe  same  to  said  party  of  the  second  part,  and 
before  such  stock  is  mingled  wltb  other 
stock."  There  Is  no  allegation  In  the  declara- 
tion ot  compliance  with  this  provision,  nor  of 
excuse  for  fallure'to  do  so.  Neither  was  any 
direct  ]>roof  of  such  compliance  or  excuse  of- 
fered upon  the  trial.  But  plaintiff's  sole  re- 
liance was  and  is  that  said  condition  is  unrea- 
sonable, and  therefore  void.  The  defendant's 
contention  Is  fjbat,  while  the  plaintiff  might 
have  declared  against  It  upon  Its  common-law 
liablUiy,  and  Insisted  upon  tbe  invalidity  of 
this  condition,  yet;  having  elected  to  declare 


in  assumpsit  ujpon  the  contract,  he  was  bound 
to  treat  It  as  a  whole,  and  Is  concluded  by 
this  as  well  as  all  other  terms  and  conditions 
therein  agreed  iHwn;  also,  that,  leaving  him- 
self offered  the  contract  In  erldence,  be  can- 
not now  be  heard  to  question  the  validity  of 
any  part  of  It  It  Is  the  setUed  law,  at  least 
In  this  state,  that  a  common  carrier,  by  con- 
tract with  the  shipper,  fairly  entered  Into,  may 
limit  the  time  within  which  claims  for  dam- 
ages for  injury  to  tbe  goods  shipped  shall  be 
made,  provided  the  time  and  conditions  In  the 
requirement  are  reasonable.  Thus,  it  was 
held.  In  Black  v.  Railway  Co.,  Ill  111.  351, 
that  a  condition  In  a  contract  of  shipment  tiiat 
any  claim  for  loss  or  damage  should  be  made 
In  writing,  etc.,  and  delivered  to  the  general 
freight  agent  of  the  company  at  St.  Louls/ 
within  five  days  from  the  time  the  stock  was 
removed  from  the  cars,  was  a  reasonable  and 
valid  condition;  and  this  case,  with  others*  Is 
relied  upon  as  sustalDlng  the  reasonableness  ot 
the  condition  here  under  consideration. 

The  first  question^  however,  to  be  deter- 
mined upon  tlie  argument  of  counsel.  Is,  coold 
the  plaintilE  below,  appellant  here.  In  view 
of  his  declaration  and  proof,  raise  tbe  ques- 
tion of  reasonableness  and  validity  of  the  con- 
dition named?  It  is  said  by  Hutchinson,  in 
his  work  on  Carriers  (section  5T4):  "So,  If 
the  plaintiff  sue  upon  the  contract,  he  must 
state  the  whole  of  It.  If,  for  Instance,  there 
are  embodied  in  it  limitations  of  tbe  liability 
of  the  carrier,  they  must  be  stated."  And  11- 
lusttatiotts  are  there  given  of  the  applica- 
tion of  tbe  rule.  In  the  following  sections  be 
states  the  reasons  for  requiring  snch  particu- 
larity In  tbe  dedaratlon,  but  in  section  Tu6 
says:  "But  a  mere  collateral  provision,  dis- 
tinct from  that  portion  of  the  contract  which 
qualifies  the  liability  of  the  carrier,  aud  which 
contains  'the  entire  consideration  for  the  act, 
and  the  entire  act  which  Is  to  be  done,'  need 
not  be  stated;  as,  for  instance,  a  provision 
which  recites  only  the  manner  In  which  the 
damages  sfiall  be  liquidated  after  a  right  to 
them  has  accrued  by  a  breach  of  the  con- 
tract, or  a  notice  that  the  carrier  was  not 
to  be  liable  beyond  a  cerain  amount  unless 
the  goods  were  entered  and  i>aid  for,  as  being 
above  that  value.  A  provision  of  the  former 
kind  would  be  merely  collateral  to  the  main 
contract,  which  would  be  to  carry  the  goods; 
and  the  former  would  be  no  part  of  the  ex- 
press contract  to  carry,  although  it  might 
have  the  effect  of  the  contract  In  estopping 
the  owner  of  the  goods  from  clainiiug  a  great- 
er sum,"— citing  Clarke  v.  Gray,  0  East,  5G4. 
And  he  further  says:  "And  such  words 
would  be  a  condition  In  the  contract  that, 
unless  demand  or  claim  were  made  for  the 
loss  within  a  certain  time  after  Its  occur- 
rence, or  after  the  date  of  the  shipment,  the 
Ubility  of  the  carrier  should  cease."  We  un- 
derstand that  Wetzell  v.  Dinsmore.  4  Daly. 
194,  Express  Co.  v.  Loeb,  7  Bush.  .501,  and 
the  text  quoted  from  Lawson  on  Contracts  of 
Common  Carriers  Cuctlon  354),  died  hy  conn- 
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Bel  for  aitpellee,  are  not  in  conQfCt  with  the 
rule  thus  auuouuccd.  In  the  first  case,  sxieak- 
lag  of  the  contract  of  shipment  offered  In 
evidence,  the  court  said;  "If  it  Is  to  be  used 
at  all  as  an  Instmment  of  evidence  on  his 
part,  it  must  be  talien  altogether,  and  the 
contract  quoted  from  all  that  is  contained  In 
it;"  tiiat  is  to  say,  all  the  terms  of  the  agiee- 
ment  which  constituted  the  contract  of  ship- 
ment as  to  its  terms  and  limitations.  But  it 
does  not  follow  that  mere  collateral  provi- 
sions, as  this  is  termed,  must  be  either  plead- 
ed or  considered  In  determining  the  contiuct. 
In  the  Kentucky  case  the  decision  turned  up- 
on the  refusal  of  the  trial  court  to  iiutnict  the 
Jury  that,  if  the  parties  agreed  that  the  comr 
pany  was  not  to  be  liable  unless  the  loss  was 
caused  Uy  fraud,  etc.,  before  plaintiff  could 
I'ecover,  they  uiust  prove  the  fraud;  and  the 
court  said,  spealiiug  of  the  special  contract  of 
Bhlpment:  "That  contract  is  made  the  founda- 
tion of  appellees'  action.  They  sue  upon  it, 
and  make  it  a  part  of  thtir  petition;  and,  so 
tBir  from  there  being  any  allegation  that  It 
was  not  fairly  made,  or  that  It  was  obtained 
by  duress,  imposture,  or  delusion,  it  Is  fully 
recognized  by  appellees  as  obligatory,  and 
made  the  basis  of  their  recovery  in  this  ac- 
tion. By  this  special  contract  tbe  appellant's 
responsibility  as  a  common  carrier  under  the 
rules  of  the  common  law  was  relaxed,  knd, 
under  Che  rulings  at  this  court  In  Express 
Co.  T.  Nock,  2  DuT.  562,  In  tbe  absence  of 
any  allegations  calling  in  question  Its  fair- 
ness or  binding  force,  It  must  be  regarded 
as  obligatory."  It  was  accordingly  hdd  that 
the  refusal  of  tbe  Instruction  was  reversible 
error.  But  there.  It  will  be  seen,  by  the  terms 
of  the  contract  the  liability  for  damages  was 
limited  to  tnjiity  or  lofis  caused  by  fraud; 
the  question  of  fraud  entering  Into  the  con- 
tract of  shipment  limiting  the  liability  of  the 
carrier.  And  so  It  will  be  seen  that  the  class 
of  cases  referred  to  by  Lawson  (§  254,  supra) 
are  those  in  which  tbe  question  is  whether 
the  shipper  assented  to  the  exemption  under 
which  the  carrier  sedEs  to  escape  liability. 
The  condition  here  relied  upon  by  the  de- 
fendant to  defeat  plalntlBTs  action  Is  not  that, 
under  the  terms  of  the  contract,  he  had  no 
rigfht  to  recover  damages,  but  that  his  right 
of  action  for  such  damages  is  defeated  be- 
cause of  a  Allure  to  giye  notice  and  claim 
them  within  a  certain  time.  In  other  words, 
the  i-ellanpe  upon  this  condition  presupposes 
that  damages  have  been  sustained  within  the 
terms  of  the  ccwtract  of  shipment,  but  that, 
by  the  provisions  of  this  mere  collateral  re- 
quirement, they  cannot  be  recovered.  But, 
the  declaration  In  this  case  having  declared 
upon  the  contract,  even  if  it  ought  to  be  held 
defective  in  not  averring  compliance  with  the 
condition,  that  defect-should  have  been  taken 
advantage  of  by  demurrer,  and  could  not,  un- 
der any  recognized  rule  of  practice,  be  mnde 
the  basis  of  a  motion  to  instruct  the  Jury  to 
find  for  the  defendant  And  so  the  question 
hers  must  be,  was  the  plaintiff  conclusively 


bound  by  this  provision,  merely  because  he 
offered  the  whole  contract  In  evidence?  His 
position  is  that  that  part  of  tbe  contrRct 
is  unreasonable,  and  therefore  void,  and  if, 
under  all  the  proofs  submitted,  including  the 
various  terms  of  the  contract,  It  should  be  so 
treated,  manifestly  he  Is  not  bound  thereby. 

The  question,  then,  remains,  Is  the  provi- 
sion void  for  unreasonableness?  It  appears 
from  the  authorities  generally  on  this  question 
that  it  must  be  determined  from  all  the  facts 
and  circumstances  of  each  particular  case, 
and  hence  decisions  are  found  holding  sub- 
stantially the  same  provision  valid  under  one 
state  of  facts  and  Invalid  under  another  and 
different  state  of  facts.  The  case  of  Black  v. 
Hallway  Co.,  Ill  III.  351.  and  cases  cited  In  11 
III.  App.  4G5,  with  others,  are  relied  upon  by 
counsel  for  appellee  as  sustaining  the  pro- 
vision. It  wUl  be  seen  tbat  in  the  Black  Case, 
and  many  of  the  otiiers  so  relied  upon,  the 
carriage  was  by  railroad  companies  over  their 
own  lines,  and  the  requirement  was  to  give 
notice  to  a  particular  agent,  within  a  time  fix- 
ed, as,  in  the  Black  Case,  to  the  general  freight 
agent  in  tbe  city  of  St  Louis  within  five  days. 
In  other  cases,  as  Kice  v.  Railway,  63  5Io.  314, 
and  Goggin  v.  Railway  Co.,  12  Kan.  416,  where 
the  condition  was  that  notice  should  be  given 
at  or  before  tbe  unloading  of  the  stock,  the 
place  of  delivery  was  upon  tbe  line  of  the  car- 
rier Itsdf,  and  In  both  those  cases  the  court 
takes  into  consideration  the  facts  and  circum- 
stances surrounding  the  parties  at  the  time. 
In  the  Kansas  case  it  Is  said,  after  stating  the 
facts:  "Under  these  circumstances,  we  can- 
not bold  tbat  the  time  when  the  notice  was  to 
be  given  was  unreasonable.  •  •  •  Nor 
would  such  a  notice  be  reasonable  In  the  case 
of  an  ordinary  shipper  who  did  not  accom- 
pany and  superintend  bis  stock,  nor  wonld  It 
probably  prevent  a  recovery  for  injuries  sns- 
talned  which  would  not  readily  be  seen  and 
actually  should  not  be  discovered  until  tbe 
time  for  gliii^  notice  had  expired."  It  ap- 
pears, from  the  contract  sued  upon  in  Oils 
case,  tbat  the  line  of  the  defendant  ter- 
mbiated  at  Louisville,  Ky.,  and  its  liability  Is 
limited  to  damages  resulting  tspm  neglect  of 
duty  on  Its  own  line;  the  tdace'of  destination 
being  many  hundred  miles  beyond  that  ter- 
minus, and  the  carriage  to  be  over  connecting 
Hues.  It  Is  fairly  inferable,  from  all  the 
facts  Introduced  upon  the  trial,  if  not  from  the 
contract  itself,  that  the  defendant  had  no  sta- 
tion agent  at  or  near  tbe  place  of  destination, 
or  any  officer  at  tbat  place;  and  the  question, 
therefore.  Is,  is  this  provision,  under  the  facts, 
BO  unreasonable  and  contrary  to  public  policy 
as  that  it  should  be  held  unreasonable  and 
void?  "The  place  -of  donation  above  men- 
tioned" was  "Richmond,  Tlislnia,  station"; 
and  hence  the  requirement,  if  valid,  was  that, 
before  the  animals  were  removed  from  tbat 
station,  and  before  they  were  mingled  with 
other  stock,  tbe  shipper  should  give  notice  of 
his  claim  for  damages.  This,  of  course,  to  be 
of  practical  benetit  to  the  defendant,  meant 
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more  than  a  mere  notice  that  damages  would 
be  claimed,  but  that  the  nature,  chara&ter,  and 
amount  of  Buch  damages  sbould  be  stated,  so 
that  tbe  defendant  migbt  inquire  Into  and  In- 
vestigate the  claim  before  the  stock  waa  re- 
moved and  mingled  with  other  stock.  The 
evidence  shows  that,  upon  the  arrival,  the 
horses  were  found  to  be  in  such  a  condition  as 
that  immediate  attention  and  care  was  requir- 
ed to  prevent  additional  'and  greater  loss  than 
had  at  that  time  been  incurred;  that  It  was 
necessary  to  feed,  winter,  and  care  for  the^  ani- 
mals, and  at  as  early  a  period  as  practicable 
remove  them  to  pasture,  there  being  no  place 
at  the  station  except  the  stock  yard,  in  very 
bad  condition,  at  which  they  could  be  kept. 
The  particular  person  to  whom  notice  was  re- 
quired to  be  given  is  not  designated  in  the 
provision,  but  the  shipper  is  left  to  hunt  up, 
without  any  specific  directions,  "some  officer 
of  said  party  of  the  first  part,  or  its  nearest 
station  agent";  thus  making  It  his  duty  to 
keep  the  stock  at  the  station,  separate  from 
other  stock,  until  he  could  ascertain  such  of- 
ficer or  agent. 

As  was  said  In  Smither  v.  Railroad  Co. 
(TMin.  Sup.>  6  S.  W.  209,  of  a  stipulation  iden- 
tical with  the  one  here  In  question:  "The 
stipulation  Is  uncertain  and  ambiguous.  There 
is  nothing  by  which  it  can  be  ascertained  who 
Is  an  oGBcer,  or  what  degree  of  agency  or 
what  rdationship  any  Individual  must  bear 
to  the  corporation  to  be  one  of  Its  oflScers,  or 
make  hl^  position  an  officer  of  the  company. 
It  does  not  give  the  name  of  the  nearest  sta- 
tion, or  use  such  language  as,  by  reasonable 
construction,  will  designate  a  single  agent  to 
whom  notice  shall  be  given,  or  which  Is  tbe 
nearest  station  of  several  In  a  city,  or  at  what 
terminus,  etc.  These  things  were  known  to 
the  corporation,  and  should  have  been  definite- 
ly set  out,  if  they  can  be  enforced  at  all.  It 
Is  unreasonable  In  requiring  the  shipper  to 
retain  his  stock  at  the  place  of  destination  or 
delivery,  unmlngled  with  other  stock,  until 
the  written  notice  shall  have  been  given.  It 
is  void  because  It  undertakes  to  protect  tbe 
carrier  from  losses  occasioned  by  his  own 
fault,  by  imposing  an  unreasonable  and  dlfil- 
cult  duty  on  the  shipper  as  a  condition  pre- 
ced^t  to  his  right  to  suit."  The  same  doc- 
trine is  held  in  the  case  of  Coles  v.  Railroad 
Co.,  41  111.  App,  607,  and  the  language  of  the 
court  in  that  case  is,  we  think,  of  forcible 
application  to  the  facts  In  this  case.  It  Is 
true  the  supreme  court  of  Kansas,  in  the  case 
of  Sprague  v.  RaUway  Co.,  34  Ivan.  347,  8 
Pac.  465,  held  otherwise;  the  provision  in  that 
case  being  also  identical  with  the  one  here 
under  consideration,  and  passed  upon  in  the 
two  cases  last  above  cited.  The  facts,  how- 
ever, lu  that  case,  .were  essontially  different. 
In  that  there  the  carriage  was  over  the-  line 
of  the  defendant,  and  of  course  its  nearest 
station  ageot  to  the  place  of  destination  was 
easily  ascertained.  That  court  does  not, 
however,  and  we  think  no  court  could  intel- 
ligently, hold  that  such  a  provision  Is,  in  and 


of  Itself,  reasonable  and  valid,  regardless  of 
the  facts  and  circumstances  aurrounding  tbe 
i;)artles  to  the  contract.  Here  the  defendant 
Is  insisting  upon  a  contract  limiting  its  lia- 
bility to  Its  own  line,  and  at  the  same  time  oa 
a  stipulation  hi  that  contract  requiring  the 
shipper,  as  a  condition  precedent  to  his  right 
to  recover  such  damages,  to  give  notice  of  his 
claim,  at  a  place  of  destination  upon  another 
line,  wholly  disconnected  from  its  own,  to 
one  of  Its  officers,  or  its  nearest  station  agent, 
no  matter  how  remote  from  such  place  of 
destination.  We  think,  under  these  facts, 
that  the  part  of  the  provision  which  requires 
notice  to  "some"  officer  Is  unreasonable  and 
uncertain,  because  it  In  no  way  indicates  or 
designates  what  officer,  or  where  he  may  be 
found,  and  the  requirement  that  notice  shaU 
be  given  to  the  nearest  station  agent  is  im- 
practicable of  performance,  because  no  means 
are  given  the  shlppei"  to  ascertain  who  such 
agent  Is,  or  his  station.  The  defendant  bad 
station  agents  along  its  line  at  various  points 
from  Clilcago  to  Louisville.  Which  of  these 
many  agents  would,  under  the  terms  of  this 
provision,  be  regarded  the  nearest  station 
agent,  would.  It  must  be  conceded,  be  a  mat- 
ter of  very  difficult  ascertainment  It  might 
be  an  agent  anywhere  along  the  line,  in  the 
state  of  Indiana  or  Ililnois,  who  could  be 
reached  by  the  shortest  line  from  Richmond 
station  to  that  place.  If  not  the  nearest 
agent,  so  ascertained,  what  agent  1b  meant? 
Was  it  the  station  agent  at  Louisville,  Ky.,  or 
at  Chicago?  There  Is  nothing  in  the  contract 
from  which  it  can  be  so  determined.  And  if 
the  provision  was  held  reasonable  and  valid, 
and  the  shipper,  before  removing  the  stodi, 
or  mingling  it  with  other  stock,  bad  noti- 
fied eitlier  of  these  agents,  nfir  reason  is  per- 
ceived wh^  the  defendant  could  not  have  suc- 
cessfully luterposeTl  the  objection  that  other 
station  agents  along  the  line  were  nearer 
Richmond  station;  and  so  tbe  contention,  if 
made,  that  the  contract  Is  susceptible  of  such 
meaning,  is  answered  'by  the  fact  that  the 
very  contention  itself  only  adds  to  the  uncer- 
tainty and  indefinlteness  of  the  provision. 

The  evidence  also  tends  to  show  that  the 
full  amount  of  damages  sustained  could  only 
be  ascertained  after  a  reasonable  time  and 
opportunity  h'ad  been  given  the  owner  of  the 
animals  to  care  for  and  restore  them  to  a 
healthy  condition.  We  do  not  hold  the  con- 
dition in  and  of  itself  unreasonable,  nor  that 
It  would  not  be  enforcoable  as  a  condition  prt"- 
ccdent  to  the  plaintiff's  right  to  bring  his  ac- 
tion, when  applied  to  a  shipment  by  a  carrier 
over  its  own  line,  the  place  of  delivery  belni; 
upon  such  line;  but  we  do  hold  tlmt,  as  ap- 
plied to  the  facts  in  this  case,  it  is  so  unrea- 
sonable and  Impracticable  of  performance  as 
to  render  It  void.  It  would  seem  that  the 
apparent  conflict  between  decisions  bearing 
on  the  question  may  be  reconciled  upon  the 
Just  construction  that,  when  the  shipi>er  seeks 
to  avoid  such  a  condition,  as  applied  to  a  ship- 
ment over  the  carrier's  own  line,  the  burdvn 
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Is  upon  him  to  prove  such  facts  and  clrcum- 
btonccs  &B  render  compliance  with  its  terms 
impracticable  or  tmreaaonable;  but  that, 
wh&i  the  carriCT  seeks  to  applr  It  to  a  ship- 
ment terminating  on  a  connecting  line.  It 
must  show  that  It  had  an  officer  or  station 
agent  at  or  near  tlie  pla(»  of  dellverr,  upon 
whom  tlte  required  notice  could  have  been 
served,  and  who  could,  by  reasonable  dili- 
gence on  the  part  of  the  cooBlgnee,  hare  been 
ascertained  and  found.  We  see  nothing  in 
the  facts  of  the  case  to  authorize  a  recovery 
from  the  defendant  for  damages  sustained 
upon  connecting  lines,  but  the  effect  <tf  the 
judgment  of  the  trial  court  sustaining '  the 
validity  of  the  condition  not  only  relieved  It 
from  that  rmbility,  but  also  from  the  liecoTery 
for  damages  claimed  to  have  resulted  on  Its 
own  line.  We  think  the  circuit  court  erred  In 
sustaining  the  motion,  and  its  Judgment,  and 
that  of  the  appellate  court,  will  accordingly 
be  reversed,  and  the  cause  remanded,,  with 
directions  to  proceed  in  nmformlty  with  the 
views  herein  expressed.  Reversed  and  re- 
manded. 

(IM  III.  UO) 

MARTIN  T.  ICABTIN. 
(Supreme  Court  of  Illinois.  Jan.  19.  1897.) 
Vihdok'b  Lien — Absioxabii.itt— Subrooatiok  to 

ItORTQAQBE — RsHOTAIi  OF   CLOUD — CoS- 

niTIONS  or  OlUNTlNO  Rkuef. 

1.  A  vendor's  lien  is  not  assignable. 

2.  Volnntary  payment  of  a  mortgage  debt 
by  a  third  person  does  not  subrogate  him  to 
the  mortgagee's  rights,  in  the  absence  of  an 
agreement  to  that  effect 

8.  T.  pnrcha^  land,  giving  mortgage  notes, 
and  afterwards  coQTeyed  the  premises  by  war- 
ranty deed  to  a  third  person,  who  quitclaimed 
to  T.'g  wife;  both  deeds  being  recorded,  and 
T.'s  wife  having  no  knowledge  of  the  mort- 
gage. Defendant,  T.'s  employer,  paid  the  first 
two  notes,  charging  the  amount  to  T.'s  ac- 
count, without  any  agreement  for  security; 
and  several  years  later,  supposiog  T.  still, own- 
ed the  property,  he  paid  tne  last  note,— taking 
a  release  of  the  mortgage, — on  T.'s  promise 
that  he  should  have  the  same  securi^  as  the 
mortgagee  had.  After  this  payment,  T.,  with- 
out his  wife's  knowledge,  gave  defendant  a 
mortgage  on  the  premises  to  secure  the  advan- 
ces made  by  him  in  excess  of  T.'s  salary. 
Beld,  that  T.'s  wife  must  pay  defendant  the 
amount  paid  by  him  on  the  last  note,  as  a 
condition  of  removing  the  cloud  on  her  title 
caused  by  her  husband's  unauthorized  mort- 
gage. 

Appeal  from  appellate  court,  First  district. 

Bill  by  Margaret  O.  Martin  against  Nicho- 
las Martin  and  others  to  remove  a  cloud. 
From  a  decree  of  the  appellate  court  (62  111. 
App.  378)  reversing  a  decree  for  plaintiff,  she 
appeals.  Reversed. 

Rudolph  Httszagh,  for  appellant  Flower, 
Smith  ft  Musgrave,  for  appellee. 

GARTER,  J.  Appellant  filed  her  bill  In  the 
circuit  court  ot  Cook  county  against  appel- 
lee and  others  to  remove,  as  a  cloud  upon 
her  tlUe  to  certain  real  estate  owned  by  her, 
A  deed  of  trust  given  li^  her  husband,  Thom- 


as J.  Martin,  to  Patrick  Hogan,  ds  trustee,  to 
secure  five  promissory  notes  for  ¥1,158.28 
each,  payable  to  bis  brother,  Nicholas  Mar- 
tin, the  appellee.  The  circuit  court  decreed 
the  relief  as  prayed,  but  the  appellate  court 
reversed  the  decree  and  remanded  the  cause, 
with  directions  to  require  of  appellant,  as  a 
condition  of  relief,  the  payment  into  court, 
for  the  benefit  of  appellee,  the  amount  of 
three  promissory  notes  of  $1,050  each,  and 
interest  which  had  been  psild  and  taken  up 
by  appellee.  The  facts  necessary  to  an  un- 
derstanding of  the  case  are,  briefly,  as  fol- 
lows: Appellee  was  a  wholesale  tea  and  cof- 
fee merchant  and  Thomas  J.  Martin,  bus- 
band  of  appellant,  was  in  his  employ  as  trav- 
eling salesman  at  a  salary  of  $8,300,  and 
later  $3,000,  per  annum.  In  April,  1885, 
Thomas  Martin  purchased  of  Van  Wyck  the 
premises  In  Question,  for  the  price  of  $4,150; 
and,  having  but  a  few  hundred  dollars  In 
money,  paid  $150,  and  procured  from  app^- 
lee  $850,  and  thus  made  the  first  payment  of 
$1,000  of  the  purchase  money.  Appellee 
charged  up  on  his  books  to  Thomas  Martin 
the  $850  as  so  much  advanced  upon  his  sal- 
ary. Van  Wyck  conveyed  the  premises  to 
Thomas  upon  receipt  of  the  $1,000,  and  took 
from  him  his  three  promissory  notes  for  $1,- 
050  each,  payable  In  one,  two,  and  tluree 
years,  respectively,  and  a  deed  of  trust  upon 
the  premises  securing  their  payment;  and 
Thomas  and  his  wife,  the  appellant  went 
into  possession,  and  occupied  the  premises 
as  their  homestead.  The  warranty  deed 
from  Van  Wyck  to  Thomas  Martin,  and  the 
deed  of  trust  from  the  latter  to  the  former, 
were  duly  recorded  May  21,  1885.  On  Au- 
gust 21,  1885,  Thomas  Martin,  by  warranty 
deed,  conveyed  the  property  to  one  Mahon. 
for  the  expressed  consideration  of  $4,500,  but 
in  fact  without  any  consideration,  and  on 
the  same  day  Mahon,  by  quitclaim,  conveyed 
the  property  to  appellant  Both  of  these 
deeds  were  also  then  duly  recorded,  and 
thereafter  appellant  paid  the  taxes  and  spe< 
cial  assessments  upon  the  property,  occu- 
pied it  with  her  husband,  and  claimed  to 
own  it  As  the  first  two  notes  of  Thomas 
Martin  to  Van  Wyck  matured,  they  were 
paid  by  appellee  and  canceled,  and  the 
amount  charged  up  on  his  books  to  Thomas, 
with  his  salary  account  It  seems,  the  third 
or  last  note  was  not  paid  until  1892,  when 
Thomas  promised  his  brother,  the  appellee, 
that  upon  Its  payment  be  would  give  him  the 
same  securi^  upon  the  prt^erty  that  Van 
Wyck  had.  Appellee  paid  this  last  note, 
and  also  took  a  release  to  Thomas  of  the 
Van  Wyck  trust  deed,  and  retained  the  pa- 
pers in  his  own  possession.  Although  the 
title  to  the  property  had  been  vested  in  ap- 
pellant for  nearly  seven  years,  and  so  ap- 
peared of  recoi-d,  appellee  had  no  actual 
knowledge  of  that  fact  but  supposed  It  was 
BtlU  vested  in  his  brother.  Thomas  drew 
his  salary  at  irregular  Intervals,  and  at  the 
end  of  each  year  the  excess  he  had  received 
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as  salary  and  as  p^ments  of  his  notes  was 
carried  forward,  and  Intoest  ctiai^ed  upon 
it  as  80  much  due  and  unpaid  from  him  to 
appellee.  Appellee  testified  that  he  regard- 
ed these  advancements  as  loans  to  bis  broth- 
er. When  appellee  paid  the  last  note  for 
his  brother  to  Van  Wyck,  in  ^ril,  1892,  up- 
on casting  np  the  account  It  was  found  that 
Thomas  owed  appellee  95,796,  whereupon  ap- 
pellee drew  up  Are  promissory  notes,  pay- 
able to  himself,  eu:h  for  cme-flfth  of  tfaifl 
amount,  and  also  a  deed  of  trust  to  said  Ho- 
gan,  as  trustee,  securing  the  same;  and  they 
were  duly  executed  by  Thomas  and  delirer- 
ed  to  appellee,  who  filed  the  trust  deed  for 
recMtL  These  notes  were  payable  one  each 
year  for  five  years.  Appellant  did  not  know 
of  this  trausaction  at  the  time,  and,  so  far 
as  the  evidence  discloses,  did  not  know  of 
it  nntil  the  fall  of  189S.  which  was  about 
the  same  time  that  appdlee  leariwd  that  she 
had  a  deed  to  the  property.  She  testified, 
also,  that  she  did  not  know  untU  January, 
1892,  that  the  property  had  not  been  paid 
for,  when  appeUee  stated  to  her  that  nothing 
had  been  paid  on  the  house. 

It  is  not  set  up  by  ooss  bill,  or  Insisted  In 
the  argument,  that  appellee  has  any  lien 
which  be  can  enforce  on  Qie  property,  either 
by  virtue  of  the  trust  deed  sought  to  be  re- 
moved as  a  cloud,  at  by  virtue  of  the  Van 
Wyc^  daim  which  he  discharged;  but  the 
contention  Is  that  the  case  is  such,  from  all 
of  its  facts  and  circumstances,  as  to  call  for 
the  application  of  the  maxim  in  equity  that 
**he  who  seeks  equity  must  do  equity";  that 
before  appellant  can  have  the  deed  of  trust 
given  by  her  husband  to  Hogan,  trustee,  se- 
curing the  debt  to  appellee,  removed  as  a 
cloud  upon  her  title,  she  must  repay  to  ap- 
pellee the  moneys  advanced  by  him  in  pay- 
Ing  the  three  Van  Wyck  notes,  and  remov- 
ing that  incumbrance  from  the  prt^rty,  and 
lawful  interest  thereon.  And  this  conten- 
tion was  sustained  by  the  appellate  court 
It  might  seem,  at  first  blosh,  that  as  appel- 
lant is  proceeding  against  appeUee  to  have 
his  deed  of  trust  given  to  secure  the  moneys, 
with  others,  which  he  had  disbursed  to  pay 
off  and  discharge  the  Van  Wyck  lien,  re- 
moved as  a  cloud  upon  her  title,  there  would 
be  no  Injustice  in  requiring  her,  as  a  condi- 
tion of  relief,  to  reimburse  apppilee  for  what 
be  had  expended  In  discharging  the  Van 
Wyck  Incumbrance.  It  Is  said,  and  with 
some  show  of  reason,  that  she  was  beneSted 
to  tills  extent,  in  liaving  her  property  freed 
from  this  lien,  and  that  It  would  impose  no 
hardship  upon  her  to  require  her  to  pay  It, 
as  a  condition  to  the  removal  of  appellee's 
deed  of  trust  jrlven  by  her  husband,  to  se- 
cure It  and  other  moneys  advanced  to  him. 
It  is  not,  however,  nor  can  it  be,  from  the 
evidence,  claimed  that  the  deed  of  trust 
sought  to  be  removed  Is  any  valid  Hen  upon 
the  prc^rty.  Appellant  did  not  sign  it  or 
know  it  was  giv^  and  Thomas  Martin, 
wh«i  he  gave  It^  had  no  Interest  in  the  prop- 


erty, except  as  appellant's  husband,  having 
conveyed  it  nearly  seven  years  before,  and 
appeUee  was  charged  by  the  public  records 
with  knowledge  of  that  fact  No  fraud  hk 
the  transfer  to  appellant  by  her  husband  Is 
shown.  He  was  not  then  In  debt,  except  to 
Van  Wyck  for  this  unpaid  purchase  mon^, 
—a.  debt  for  which  appellee  was  In  no  way 
liable;  and,  from  the  manner  of  dealing  be- 
tween the  two  brothers,  it  seems  to  have 
been  ecmtemplated  that  the  property  shouid 
be  paid  for  out  of  Thomas'  salary.  None  oC 
the  payments,  except  the  last,  was  made  up- 
on the  strength  of  any  promise  of  secari^ 
by  tray  of  a  Hen  upon  the  property.  Appel- 
lee, however,  besides  advancing  money  with 
which  to  make  the  payments  for  the  land  as 
they  became  due,  seems  to  have  allowed  his 
brother  to  draw  more  money  than  hla  sal- 
ary amounted  -  to,  and  was  contented  to 
charge  it  np  to  him,  with  the  accrued  Inters 
est  from  year  to  year.  He  advanced  the 
9850  to  apply  mi  the  first  payment,  and  paid 
the  first  two  notes  of  fl,OSO  each,  withont 
any  promise  of  security  whatever.  Nor  can 
It  be  said,  from  anything  contained  In  the 
evidence,  that  appellant,  who  was  the  own- 
er of  the  property,  did  or  said  anything  to 
Induce  appellee  to  pay  off  the  Van  Wyck  in- 
cumbrance, or  to  Induce  in  him  the  belltf 
that  she  would  give,  or  join  in  giving,  any 
security  on  the  property  whatever.  She  had 
not  Joined  In  the  Van  Wyck  notes  or  deed  of 
trust,  nor  had  she,  by  the  conveyance  to  her 
or  otherwise,  assumed  their  payment  Her 
husband  had  conveyed  the  property  with 
covenants  of  warranty,  and  not  as  being 
subject  to  the  mortgage;  and  It  seems  she 
did  not,  in  fact,  know  of  the  existence  of  the 
mortgage.  He  alone,  aside  from  the  lieu  up- 
on the  pro[)erty,  continued  bound  to  pay  the 
notes.  He.  therefore,  in  paying  th«n,  or  In 
procuring  them  to  be  paid  by  appeUee,  was 
simply  discharging  his  owo  debt;  and  tbe 
release  of  the  property,  so  far  at  least  as  the 
first  two  notes  were  concerned,  followed  as 
a  necessary  consequence.  In  respect,  there- 
fore, to  the  payment  of  the  first  two  notes, 
in  the  absence  of  any  fraud  on  the  part  of 
appellant,  or  of  any  act  or  assurance  by  her 
upon  which  appellant  might  liave  relied,  and 
in  view  of  the  fact  that  appellee  paid  these 
two  notes  as  mere  advancements  upon  bis 
brother's  salary,  or  as  personal  loans,  ant 
without  relying  upon  any  supposed  or  prom- 
ised lien  upon  tlie  property,  it  Is  not  easy  to 
see  how  she  can  be  cliarged  with  any  duty 
to  repay  him  before  she  can  have  her  title 
cleared  from  the  unauthorized  incumbrance 
with  which  appellee  has  clouded  it 

Appellee  contends,  however,  that  liaving 
made  tb«  payments  directly  to  Van  Wyck. 
the  vendor,  he  has  an  equity.  In  the  nature 
of  a  vendor's  lien,'  which  must  be  satistle*! 
before  appellant  caa  have  this  trust  deed  re- 
moved as  a  cloud  upon  her  title.  Counsel 
for  appeUee  say:  "By  jneuis  of  these  pay- 
ments, .appellee  satisfied  the  claim  of  the 
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Tendor,  for  ^rtilch  the  veaHcr,  eren  In  the 
absence  of  waj  special  agreement,  vould 
hare  had  a  hen  upon  the  premises.  Under 
nich  circumstances,  ^e  appellee  Is  entitled 
to  a  Hen  In  the  nature  of  a  vendor's  Uen,  or, 
put  differently,  he  Is  entitled  to  be  subro- 
gated -to  the  rights  of  the  vendor.  A  leading 
case  in  this  state  on  the  subject  Is  Austin 
T.  Underwood,  37  111.  488.  In  that  case  It 
was  held  that,  where  a  third  party  pays  di- 
rectly to  the  vendor  the  purchase  money  of 
real  estate,  he  Is  entitled  to  the  Hen  the  ven- 
dor would  have  had'  on  the  real  estate  for  the 
purchase  money  If  It  had  not  been  paid  to 
him."  We  do  not  think  the  cases  dted 
(Austin  V.  UndCTwood,  and  others)  are  in 
point.  In  the  Austin  Case  the  question  arose 
in  an  action  of  ejectment  between  the  par- 
ties to  ttie  original  transaction,  as  to  wheth- 
er the  money  paid  by  Austin  was  purchase 
money.  Austin  had  paid  the  purchase  mon- 
ey  directly  to  the  vendor,  for  and  at  the  re- 
quest of  Underwood,  the  vendee,  who  re- 
ceived the  conveyance  as  the  consideration 
of  the  paymert,  and  who,  in  pursuance  of 
his  promise,  gave  Austin  a  mortgage,  and 
afterwards  a  deed  of  tnut,  upon  the  proper^ 
ty,  hut  which  did  not  contain  a  release  of 
the  homestead.  At  a  foreclosure  sale,  Aus- 
tin purchased  the  property,  fuid  brought 
ejectment  against  Underwood,  and  the  ques- 
tion was  whether  or  not  the  debt  for  which 
the  lien  was  given  was  purchase  money.  If 
It  was  purchase  money,  tbere  was,  under  the 
statute,  no  homestead  exemption  against  It; 
otherwise,  Underwood's  defense  was  good, 
and  he  could  not  be  ejected  from  his  bome- 
stead.  This  court  held  that  it  was  purchase 
money,  and  that,  the  mortgage  Uen  having 
been  ^ven  for  the  purchase  money,  there 
was,  b;^  the  very  terms  of  the  statute  no 
homestead  exemption,  as  against  it.  The 
ease  did  not  at  aU  involve  the  maxim  in- 
voKed  in  the  case  at  bar.  The  lien, which 
equity  gives  the  vendor  ft>r  the  unpaid  pur- 
chase money  Is  personal  to  the  vendor,  and 
is  not  assignable.  Keith  v.  Homer,  32  III. 
524;  Elder  v.  Jones.  85  lUL  884;  Gmhn  v. 
Blchardson,  128  111.  178,  21  N.  B.  IB.  And, 
if  appellee  haa  taken  an  assignment  of  the 
notes  to  himself,  the  only  Uen  be  could  have 
enforced  would  have  been  the  mortgage  Uen. 
And  it  would  seem  that.  If  the  doctrine  of 
subrogation  applies,  Its  effect  would  be  to 
subrogate  him  to  the  mortgage  Uen;  for.  If 
he  could  not  become  the  holder  of  the*  ven- 
dor's Uen  by  assignment,  he  could  not  by 
way  of  subrogation,  whichj  to  a  great  ex- 
*  tent,  reste  upon  the  same  principles.  28  Am. 
&  Eng.  Enc,  Law,  172;  Bishop  v.  O'Gonner. 
69  IlL  481.  Appellee  did  not  pay  the  pmv 
chase  money,  and  thereby  procure  the  con- 
veyance of  the  land  to  the  vendor,  under  a 
promise  by  the  latter  to  secure  blm  by  a  Uen 
upon  the  property,  as  in  Magee  r.  Magee,  51 
lU.  500;  but,  in  accordance  with  the  distinc- 
tion there  mentioned,  he  paid  a  pre-cxisting 
debt  created  for  the  purchase  of  the  prop- 
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ttty.  10  Am.  &  Sng;  Sue.  Law,  888.  The 
property  had  been  purchased,  and  the  title 
had  passed,  and  afterwards,  when  the  debt 
became  due,  he  paid  it.  He  did  not  thereby 
acquire  a  vendor's  lien  upon  the  property! 
In  Elder  v.  Jones,  86  lU.  884,  Jones  and  wife 
purchased  property  from  Elder  and  WUson, 
and  caused  it  to  be  conveyed  to  Mrs.  Jones, 
who  gave  btr  two  notes  for  the  purchase 
money,  and  a  mortgage  on  the  property  to 
secure  their  paym«it.  One  of  the  notes  was 
paid  by  Jones,  and  upon  his  promise  to  Mc- 
Lean to  pay  the  other,  and  at  the  request  of 
the  vendors,  McLean  paid  the  other,  note, 
and  received  it  and  the  mortgage  from  the 
vendors.  Afterwards  Elder  and  Wilson,  for 
the  'use  of  McLean,  brought  tiielr  bill  to  fore- 
close the  mortgage,  but  it,  having  been  exe- 
cuted by  the  wife  alone,  was  declared  in- 
vaUd;  and,  the  mortgage  being  invalid,  the 
question  (among  others)  ai-ose  whether  or 
not  there  was  a  vendor's  Uen  upon  the  prop- 
erty securing  the  payment  of  the  amount  of 
the  note  as  purchase  money.  But  this  court 
held  that  Elder  and  Wilson,  having  received 
the  full  amount  of  the  purchase  money,  had 
no  further  claim  on  the  land  therefor,  and 
had  no  interest  In  the  suit;  that  McLean 
was  the  beneficial  party,  and  the  suit  should 
have  been  In  his  name,— but  further  said: 
"McLean  cannot  enforce  a  vendor's  Uen 
which  may  have  once  existed  In  favor  of 
Elder  and  Wilson.  The  law  does  not  authrav 
Ize  the  slsslgnment  or  transfer  of  a  vendor's 
Uen  to  the  purchaser  of  the  notes  given  for 
the  purchase  money.  Such  a  Uen  la  not  as- 
signable. It  is  personal,  and  can  only  be 
enforced  by  the  vendor."  We  are  referred  to 
Bennitt  v.  Mining  Co..  119  lU.  9,  7  N.  E.  408, 
and  other  cases,  as  authorities  in  point,  sus- 
taining the  Judgment  of  the  appellate  court, 
but  we  are  unable  to  see  tbat  these  cases  are 
any  more  than  remotely  analogous  to  the 
case  at  bar.  In  the  Bennitt  Case  the  de- 
fendant, Bennitt,  as  a  Judgment  creditor,  but 
under  a  void  Judgment,  redeemed  tbe  com- 
plainant's proper^  from  a  prior  Judicial  sale, 
and,  at  a  sale  made  by  virtue  of  such  re- 
demption, purchased  and  obtained  a  certifi- 
cate of  purchase  for  the  property;  and  upon 
a  blU  by  the  complainants  to  remove  such 
certificate  ao  obtained  by  sale  under  the  void 
judgment,  as  a  cloud  upon  the  title.  It  was 
held  that  as  a  condition  of  relief,  the; 
should  be  required  to  pay  Bennitt  the 
amount  of  the  redemption  money,  with  In- 
terest. In  that  case  the  time  within  which 
the  complainants  could  redeem  had  expired, 
and,  while  It  was  held  that  they  had  stlU 
such  an  Interest  as  to  entitle  them  to  sue,  - 
yet  It  is  seen  that- they  availed  themselves 
of  the  redemption  made  by  Bennitt,  who  had 
no  intention  of  voluntarily  paylug  the  Judg- 
ment debtor's  debt  and  redeeming  it  from 
the  Uen,  but  intended  and  endeavored  to  sub- 
stitute his  own  Uen.  and  become  himself  tbe 
owner  of  the  property  by  the  purchase;  and 
it  was  held  that,  before  they  could  have  tbe 
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clotid  tbus  created  removed  In  equity,  tbej 
must  do  equity,  and  pay  to  Bennltt  the  re- 
demption money  and  InteresL  It  would 
seem  clear  that,  as  to  all  payments  made  by 
appellee  eseept  the  last,  there  Is  no  principle 
of  law  or  equity  by  which  the  moneys  thus 
paid  can  be  held  to  be  a  lien  upon  the  land, 
or  by  which  their  payment  can  be  held  to 
have  been  made  under  such  facts  and.  cir- 
cumstances ad  to  Impose  on  appellant  any 
duty  to  reimburse  appellee  before  she  can 
have  her  title  cleared  of  the  cloud  created 
by  the  trust  deed.  At  the  time  of  the  pay- 
ment of  the  last  note  there  was  no  Hen  on 
the  property,  eicept  to  secure  said  last  note, 
the  balance  of  the  debt  having  been  extin- 
guished four  years  before.  Appellee  was-  not 
a  surety  bound  for  the  payment  of  the  debt, 
nor  did  he  have  any  Interest  In  or  title  to 
the  property  to  protect;  and,  so  far  as  the 
owner  of  the  property  was  concerned,  he 
was,  at  least  a&  to  all  except  the  last  pay- 
ment, a  mere  volunteer.  It  Is  only  where 
the  one  advancing  the  money  occupies  the 
place  of  a  surety,  or  la  compelled  to  pay  the 
debt  to  protect  his  own  rights,  that  courts  of 
equity  will,  as  a  matter  of  course,  and  with- 
out any  agreement  to  that  effect,  subrogate 
him  to  the  rights  of  the  creditor  whose  debt 
he  has  paid.  Where  such  conditions  do  not 
exist,  and  there  la  no  agreement  that  be 
BhaJl  have  the  benefit  of  the  Hen,  his  pay- 
ment extlngalsbea  the  debt,  and,  of  course, 
the  lien  as  well.  Sandford  t.  McLean,  3 
Paige,  117. 

But,  as  we  view  the  caae,  appellee's  rights 
arising  from  the  payment  of  the  last  note,  be- 
cause of  the  agreement  with  the  debtor,  which 
Induced  the  payment,  that  he  should  have  the 
same  security  as  Van  Wyck,  the  mortgagee, 
had,  stand  upon  a  different  footing.  Thla 
payment,  and  the  cancellation  of  the  indebted- 
ness and  release  of  the  mortgage,  were  Induced 
by  this  promise.  If  Thomas  had  then  been 
the  owner  of  the  proE)^^^,  and  had  refused  to 
carry  out  hia  promise.  It  could  not  he  doubted 
that  In  equity  the  debt  evidenced  by  this  last 
note  and  the  mortgage  securing  It  would  have 
been  treated  as  stUl  alive,  lu  the  hands  of  ap- 
pellee, and  Its  payment  would  have  been  en- 
forced for  his  benefit  by  foreclosure.  True,  he 
had  seven  years  before  made  a  gift  of  the 
property  to  appellant,  his  wife,  and  they  both 
occupied  It;  bur,  the  conveyance  to  her  having 
been  a  voluntair  one,  he  was  under  no  ob- 
ligation to  her  to  clear  the  property  from  In- 
cumbrance, aud  her  property  rights  were  not 
injured  or  Interfered  with  in  any  way  by  the 
substitution  of  appellee  for  Van  Wyck  as  the 
holder  of  the  mortgage,  iu  accordance  with  the 
agreement  between  the  debtor,  her  grantor, 
and  appellee.  Whether,  after  having  taken 
the  new  deed  of  trust  for  that  and  other  In- 
debtedness of  Thomas  to  him,  and  In  view  of 
all  the  evidence,  be  could,  as  the  moving  party, 
enforce  the  Van  Wyck  mortgage  In  his  own 
favor,  It  Is  not  necessary  to  determine;  but, 
when  appellant  seeks  to  have  that  deed  of 


tnist  removed  as  a  cloud  upon  her  title,  we  are 
of  the  opinion  that,  by  well-established  prin- 
ciples of  equity  Jurisprudence,  she  may  be  re- 
quired, as  a  condition  of  relief,  to  pay,  for  ap- 
pellee's benefit,  the  amount  of  the  last  note 
paid  by  him,  aud  lawful  Interest  thereon. 
AVhile  the  maxim  that  "he  who  seeks  equity 
must  do  equity"  does  not  invest  courts  of 
equity  with  mere  arbitrary  discretion  to  re- 
quire of  the  complainant,  aa  a  condition  of 
relief  to  which  he  Is  otherwise  entitled,  tho 
performance  of  conditions  not  warranted  by 
settled  principles  of  equity  jUTlsprude^ce 
(Finch  V.  Finch,  10  Ohio  St  501),  still  the 
maxim  will  be  applied,  and  conditions  of  re- 
lief Imposed,  In  favor  of  the  defendant.  In 
many  cases  where  he  could  obtain  no  inde- 
pendent or  affirmative  relief  (1  Pom.  Eq.  Jur. 
[Ist  Ed.]  422).  It  Is  not,  however,  meant  by 
anything  here  said  that  appellee  might  not. 
In  a  proper  case,  have  affirmative  relief  to  the 
extent  mentioned. 

For  authorities  upon  th^  doctrine  of  conven- 
tional subrogation,  from  the  principles  of 
which,  In  view  of  the  evidence,  the  equities  of 
appellee  In  this  case  most  be  deduced,  refers 
ence  may  be  had  to  24  Am..  &  Eng.  En&  Iaw, 
290-296.  and  c»see  there  cited;  Sheld.  Subr. 
H  ^7,  248;  White  v.  Cannon,  125  IU.  412,  17 
N.  E.  753.  See,  also.  MilhoUand  v.  Tiffaiiy 
(Md.)  2  AtL  831;  Flauoary  v.  Utley  (Ky.) 
3  S.  W.  412;  Haflsertsr  t.  BicCBmu.  25  N.  J. 
Eq.  48. 

The  judgment  of  the  appellate  court  and  the 
decree  of  the  circuit  court  are  reversed,  and 
the  cause  Is  remanded  to  the  circuit  court, 
with  directions  that  appelant  take  leave,  if 
She  shall  be  so  advised,  to  amend  her  blU  by 
tendering  to  appellee  the  money  paid  by  him 
Cor,  or  in  dlscliarge  of,  the  last  Van  Wyck  note, 
with  5  per  cent  interest  thereon  from  and  aft- 
er such  payment,  and  that  she  be  required  to 
pay  the  same  Into  court  for  his  benefit  and 
that  upon  so  doing  a  final  decree  be  entered  in 
accordance  with  the  prayer  of  the  bill,  but 
that  In  case  appellant  shall  fall  or  refuse  so 
to  do,  let  the  order  be  that  her  bill  be  dismiss- 
ed at  her  costs.  Reversed  and  remanded,  with 
directions. 


(164  111.  572) 

TOBERG  et  aL  v.  CITY  OF  CHICAGO. 

(Supreme  Court  of  Illinois.  Jan.  19,  1807.) 

uokioipal  a88bssmbnt8— pcblicatiom  op  noticb 
•  —  Cbutificatb. 

A  certificate  of  publication  of  notice  of 
municipal  assessment  and  of  final  hearing,  al- 
leging that  "it  has  been  published  five  times." 
stating  also  the  date  of  the  first  and  last  pabU- 
cation,  does  not  show  compliance  with  the  stat- 
utory requirement  tbat  it  be  published  at  least 
"five  successive  days." 

Error  to  Cook  county  court;  O.  N.  Carter, 
Judge. 

Proceedings  by  the  city  of  Chicago  against 
H.  Toberg  and  others  to  enforce  an  assess- 
ment Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Beversed. 
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Maher  &  Gilbert,  for  plaintiffs  in  enor.  J. 
D.  Adair,  for  defendant  In  error. 

PEB  CDKIAM.  This  record  Is  brought  be- 
fore ua  by  plaintifCa  In  en'or  to  reverse  the 
Judgment  of  the  county  court  of  Cook  coun- 
ty entered  in  a  epeclal  assessment  proceed- 
ing against  certain  of  his  real  estate  to  pay 
the  cost  of  curbing  with  curb  walls,  filling,  and 
paving  with  wooden  bloclis  Leavltt  street, 
from  West  Eighteenth  street  to  Blue  Island 
avenue,  in  the  city  of  Chicago.  No  briefs  have 
been  filed  by  defendant  in  error.  Plaintiffs 
in  error  did  not  appear  In  the  court  below, 
and  Judgment  was  entered  by  default.  It  Is 
pointed  out  that  the  certificate  of  publication 
of  the  notice  of  the  assessment  and  of  the 
final  hearing  is  Insufilclent  to  show  due  pub- 
lication of  the  notice  as  required  by  the  stat- 
ute. This  point  is  well  taken.  The  certifi- 
cate states  that  the  notice  "lias  been  publish- 
ed  five  times  in,"  etc.,  stating  also  the  date 
of  the  first  and  last  publications.  The  stat- 
ute  provides  that  the  notice  shall  be  pub- 
lished at  least  "five  successive  days";  and, 
as  wus  said  In  Evans  v.  People,  139  IlL  552, 
28  N.  E.  1111,  "for  aught  that  here  appears, 
this  notice  may  have  been  published  two  or 
more  times  in  different  editions  of  the  paper 
printed  and  published  on  the  ^me  day.  The 
certificate  should  have  followed  the  statute, 
and  shown  a  publication  on  five  successive 
days."  To  the  same  effect  is  Chandler  v.  Peo- 
ple, 161  111.  41.  43  N.  B.  590.  For  this  error 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded. Reversed  and  remanded. 

(164  IlL  496) 

UBTHBNY  et  al.  t.  BOHN. 

(Supreme  Court  of  IlliDois.  Jan.  10,  1807.) 

Faktition — Allowance  of  Bolicitok's  Feb  — 
Pbkbbbvatiox  of  Bviob!(cb — Cbab- 

AOTBR  OF  DlFINSB. 

1.  An  allowance  of  fees  to  complainant's  so^ 
lldtor  in  a  decree  for  partition  and  sale  of 
lauds  canot  be  sustained  where  the  evidence 
on  which  sach  allowance  was  made  Is  not  pre- 
served in  the  record. 

2.  Under  3  Starr  &  C.  Ann.  St.  ffid  Ed.)  p. 
2927,  §  40.  providinp  that  in  partition  of  real 
estate,  where  the  rights  of  all  parties  in  inter- 
est are  properly  set  forth  In  the  bill,  the  costs. 
Including  a  reasonable  solicitor's  fee,  shall  be 
apportioned  among  the  parties,  unless  the  de- 
fendants.  or  some  of  them,  sliall  interpose  a 
good  and  siibHtnntiai  defense,  it  is  not  required 
that  such  defense  should  be  encci'ssful,  but 
only  that  it  should  be  of  a  substantial  char- 
acter, mode  in  good  faith,  and  on  reasonable 
grounds. 

Error  to  circuit  court,  Carroll  county;  John 
C.  Garver,  Judge. 

Bill  for  partition,  filed  by  Charles  D.  Bohn 
against  Leonnetta  C.  Metheny  and  others. 
From  a  decree  ordering  partition  and  sale 
and  allowing  fees  to  complalnajit's  solicitors 
to  be  paid  from  the  proceeds,  defendants 
bring  error.  Reversed. 


J.  A.  Craln,  for  plaintiffs  In  error.  Geo.  L. 
Hoffman,  W.  H.  A.  Renner,  and  F.  D.  Ram- 
sey, for  defendant  In  error. 

CARTWRIGHT,  J.  Appellee  commenced 
this  suit  by  filing  his  bill  for  the  panition  of 
certain  lands  In  Carroll  county,  claiming  an 
undivided  half  of  the  same  as  a  son  and 
heir  at  law  of  Samuel  Bohn,  deceased,  sub-' 
Ject  to  the  dower  of  the  widow,  Luclnda 
Bohn.  He  set  forth  that  appellant  Leonnetta 
C.  Metheny  was  an  heir,  and  entitled  to  the 
other  half,  subject  to  dower;  but  that  she 
claimed  he  was  not  the  child  of  said  Sam- 
uel Bohn,  and  had  no  Interest  In  the  lands; 
and  he  therefore  filed  the  bill  to  have  that 
controversy  settled,  and  his  rights  as  a  son 
and  heir  ascertained  and  declared.  The  bill 
was  answered,  and  appellee's  claim  to  be  a 
son  of  Samuel  Bohn  was  disputed.  Leonnet- 
ta C.  Metheny  claimed  to  be  the  only  heir. 
There  waa  a  hearing,  and  the  court  found 
in  favor  of  appellee,  and  entered  the  denee 
for  partition.  That  decree  was  ailinned  by 
this  court.  Metheny  v.  Bohn,  160  111.  2ti3,  43 
N,  E.  380.  Commissioners  had  reported  that 
the  lands  were  not  susceptible  of  division, 
and  appraised  their  value.  When  the  cause 
was  reinstated  in  the  circuit  court,  a  decree 
was  entered  confirming  that  report,  and  or- 
dering a  sole  of  the  lands.  By  this  decree 
appellee's  solicitors  were  allowed  $5,000  as 
their  fees  for  services  rendered  to  htm  In  the 
suit;  and  the  special  master  was  ordered, 
upon  making  the  sale,  to  pay  the  costs  of 
the  suit  and  sole,  and  then  pay  to  the  widow, 
Lucinda  Bohn,  who  had  consented  to  have 
her  dower  sold,  the  estimated  value  of  such 
dower,  after  which  he  should  pay  said  solic- 
itors their  fee  of  f5,000,  and  divide  what- 
ever should  be  left  equally  between  the 
guardian  of  appellee  and  appellant  Leonnet- 
ta C.  Metheny.  The  land  described  in  the 
decree  for  sale  is  different  from  that  In- 
volved In  the  bill  and  decree  for  partition, 
one  point  in  the  description  being  differently 
located  with  respect  to  a  fixed  monument. 
The  error  is  evidently  clerical;  and.  If  that 
were  the  only  objection  to  the  decree,  it 
could  be  easily  disposed  of  by  a  modification 
In  that  particular.  The  allowance  of  ¥&,0UU 
to  complainant's  solicitors  for  their  services 
in  establishing  his  claim  to  an  Interest  In 
the  lands  Is  objected  to  for  several  reasons. 
No  evidence  is  preserved  In  the  record  show- 
ing what  services  the  complainant's  solicitors 
rendered,  or  the  value  of  sneli  services.  The 
time  for  filing  a  certificate  of  evidence  heard 
on  the  motion  for  the  allowance  was  extend- 
ed 30  days  from  the  date  of  the  decree;  but 
the  privilege  allowed  was  not  availed  of, 
and  no  certificate  waa  presented  to  the  chan- 
cellor, or  signed  or  filed  within  that  time. 
'  The  rule  that  the  evidence  to  sustain  an  al- 
lowance of  this  character  must  be  preserved 
In  the  record  has  been  repeatedly  stated  by 
this  court.  It  was  established  as  a  rule  in 
GoodwilUe  T.  Mlllimanu,  50  lU.  523,  where  It 


Digitized  by  Google 


1012  ^  NORTHEASTERN  REPORTER.  (lU. 


was  said:  "As  a  rule  of  practice,  the  evi- 
dence upon  which  such  an  allowance  Is  made 
should  be  preserved  in  the  record.  Where 
such  large  sums  are  allowed,  and  the  rights 
of  litigants  are  liliely  to  be  so  materially  af- 
fected, they  Should  not  be  deprived  of  hav- 
ing a  decree  reviewed  in  an  appellate  court." 
And  this  rule  has  prevailed  whenever  the 
iquestlon  has  arisen  slace  that  time,  wheth- 
er In  suits  for  partitiou  or  on  the  dissolution 
of  an  Injunction  or  otherwise.  The  language 
above  quoted  was  repeated  in  Albright  v. 
Smith,  68  IH.  181,  and  In  Spring  v.  Collector 
of  City  of  Olney,  78  111.  101,  It  was  again  held 
as  follows:  "The  evidence  upon  which  the 
•illowance  waa  made  was  not  preserved  in 
the  record,  without  which,  as  this  court  has 
frequently  ruled,  the  decree  cannot  be  sup- 
ported." The  rule  and  the  duty  of  the  court 
In  which  the  allowance  Is  made  Is  stated  In 
Goodwlllte  V.  Mllllmann,  supra,  as  follows: 
"In  taxing  such  fees  the  chancellor  should 
exercise  his  own  Judgment,  and  not  be  whol- 
ly governed  by  the  opinions  of  attorneys  as 
to  the  value  of  their  services.  He  has '  the 
requisite  skill  and  knowledge  to  form  some 
Idea  as  to  what  Is  fair  and  reasonable  com- 
pensation, and  he  should  exercise  that  Judg- 
ment. He  should,  no  doubt,  consider  the 
opinions  of  witnesses  and  evidence  of  the 
sum  usually  charged  and  paid  for  such  serv- 
ices, but  should  not  be  wholly  controlled  by 
the  c^inlong  ot  attorneys  as  to  their  value." 
In  Reynolds  v.  McMillan,  63  111.  43,  the  sub- 
ject of  Inquiry  In  such  cases  was  stated  as 
follows:  "In  fixing  the  amount  of  a  reason- 
able fee,  the  examination  should  be  directed 
to  what  is  customary  for  such  legal  services 
where  contracts  have  l^een  made  with  per- 
sons competent  to  contract,  and  not  what  Is 
reasonable.  Just,  and  proper  for  the  solicitor 
In  the  particular  case.  The  Inquiry  should 
be,  not  what  an  attorney  thinks  Is  reason- 
able, but  what  Is  the  usual  charge."  When 
the  question  is  considered  In  an  appellate 
court,  although  It  Is  one  about  which  the 
court  is  well  qualihed  to  form  an  opinion, 
and  upon  which  it  will  exercise  an  independ- 
ent judgment,  the  evidence  is  necessary  to 
a  proper  review  of  the  allowance  for  the 
purpose  of  showing  what  the  ordinary  and 
usual  charges  of  solicitors  for  like  services 
are  In  the  court  where  the  allowance  was 
made  In  cases  where  such  fees  are  subject 
of  contract  between  solicitor  and  client.  The 
allowance  In  this  case,  being  without  any 
support  In  the  record,  cannot,  under  the 
well-established  rule,  be  sustained. 

It  would  not  be  necessary  to  say  more,  but 
both  parties  have  argued  the  question  wheth- 
er this  is  a  proper  case  for  the  allowance  of 
a  solicitor's  fee  against  the  defendant,  and, 
as  that  question  will  arise  again  In  this  suit, 
they  both  desire  to  have  It  decided.  Section 
40  of  the  act  relating  to  the  partition  of  real 
estate,  as  amended  In  18S8,  provides:  "In 
all  proceedings  for  a  pai-tition  of  real  estate, 
when  the  rights  and  Interests  of  all  the  par- 


ties In  Interest  are  properly  set  forth  in  the 
petition  or  bill,  the  court  shall  apportion  the 
costs,  including  the  reasonable  solicitor's  fee, 
among  the  parties  In  Interest  in  the  suit,  so 
that  each  party  shall  pay  his  or  her  equita- 
ble portion  thereof,  unless  the  defendants,  or 
some  one  of  them,  shall  interpose  a  good  and 
substantial  defense  to  said  bill  or  petition." 
Prior  to  this  amendment  it  was  uniformly 
held,  under  statutes  which  authorized  the 
court  to  apportion  the  costs,  Including  rea- 
sonable solicitor's  fees,  among  the  parties  to 
the  proceeding,  so  that  each  party  should 
pay  his  equitable  portion  thereof,  that  no  al- 
lowance could  be  made  In  a  contested  suit 
where  the  solicitor  for  complainant  conduct- 
ed the  proceeding  against  the  interest  of  the 
defendants,  and  they  were  required  to  em- 
ploy counsel  to  represent  such  Interest.  It 
was  considered  equitable  that  each  should 
contribute  to  the  fee  of  complainant's  so- 
licitor only  in  cases  where  he  represented  all 
Interests  In  an  amicable  proceeding.  By  the 
amended  section  the  apportionment  Is  still  to 
be  such  that  each  party  shall  only  pay  his  or 
her  equitable  portion  of  the  fee.  The  widow, 
Lucinda  Bohn,  was  one  of  the  parties  in  In- 
terest In  the  suit  embraced  within  the  lan- 
guage of  the  statute,  but  It  was  doubtless 
thought  that  it  would  not  be  equitable  for 
her  to  pay  any  part  of  the  fee,  as  she  was 
omitted  from  the  apportionment  Leonnetta 
C.  Metheny  employed  her  own  solicitor,  who 
defended  her  interests  In  the  circuit  court 
and  this  court,  and  $2,500  was  ordered  taken 
out  of  her  share  of  the  proceeds  of  the  land 
to  pay  complainant's  solicitors.  The  entire 
controversy  was  over  an  undivided  half  of 
the  land,  and  the  share  so  involved  was 
worth,  according  to  the  appraisement  of  the 
commissioners  approved  by  the  court,  ?16,- 
700,  subject  to  the  dower  interest  of  the 
widow.  By  the  decree  tWe  land  was  to  be 
sold  If  It  brought  two-thirds  of  that  appraise- 
ment. For  recovering  that  share  the  !F5,Q00 
was  allowed.  To  settle  the  controversy  which 
was  litigated  In  this  suit,  the  complainant 
might  have  resorted  to  an  action  of  eject- 
ment, where,  «f  course,  he  could  recover  no 
attorney's  fee  against  his  adversary.  The 
statute  authorized  the  court,  under  a  bill  for 
partition,  to  investigate  and  determine  the 
question  of  conflicting  or  controverted  titles, 
fuid  complainant  chose  to  avail  blmself  of 
that  remedy. 

The  Interests  of  the  parties  were  properly 
set  forth  in  the  bill,  as  was  finally  determin- 
ed by  the  decree  and  Its  affirmance  in  this 
court,  and  It  Is  contended  that  In  such  case 
the  statute  requires  the  court  to  apportion 
the  solicitor's  fee  among  all  the  parties  In 
Interest  in  the  suit.  If  that  were  true,  the 
statute  was  not  obeyed  in  this  case,  since 
the  widow  was  relieved  from  any  contribu- 
tion. But  we  cannot  adopt  such  construc- 
tion. The  rights  and  interesta  of  the  parties 
to  be  stated  in  the  bill  Include  every  Inter- 
est, whether  in  fee,  for  years,  for  Uf^  In 
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dowK,  and  of  all  peraoiu  entitled  to  the  re- 
versior,  remainder  or  inhei'ltance,  or  who 
upon  any  continxency  may  be  or  become  en- 
titled to  any  beneficiaiy  Interest  la  the  prem- 
ises. By  the  statute  the  court  la  directed 
to  apportion  the  fees  when  such  rights  and 
luto^at  are  properly  aet  forth,  untess  some 
defendant  shall  Interpose  a  good  and  sab- 
Btantial  d^ense  to  the  btU  or  petition.  To 
mich  a  bill  no  defense  could  be  saccessfnl, 
and  to  say  that  defendant  should  pay  com- 
plainant's solicitor,  untess  he  succeed^  In 
an  Impossible  defense,  would  be  absurd.  It 
is  evident  that  tiie  good  and  substantial  d^ 
teaae  which  may  be  interposed,  and  whlcb 
will  prevent  the  allowance  of  the  fee.  Is  a 
defense  ofiM  good  and  substantial  character. 
The  legislature  could  not  have  intended  the 
statute  as  an  illc^cal  absurdity,  and  we 
think  it  should  be  construed  as  meaning  that 
a  defense  valid  and  substantial  In  character, 
made  In  good  faith,  and.  on  msonable 
ground,  should  eiempt  a  defendant  from 
paying  a  solicitor  of  his  adversary,  not  for 
services  rradered  to  bim,  but  for  a  hostile 
attack  upon  what  he  in  good  faith  believes 
to  be  bis  substantial  right  If  the  bill  states 
the  rights  and  interests  of  the  partiM  cor- 
rectly, a  defense  which  merely  formal, 
frivolous,  or  vexations,  or  which  is  not  un- 
dertaken In  good  faith,  would  not  be  regard- 
ed as  good  or  substantlaL  The  defense  In 
this  case  was  of  a  good  and  snbstantlal  char- 
acter, and  was  not  undertaken  without  rea- 
sonable grounds,  although  it  vras  overcome 
evldwce  on  the  part  of  complainant,  and 
proved  unsuccessful.  In  such  a  case  It  would 
not  be  equitable  for.  the  defendant  to  pay  a 
part  of  a  solicitor's  fee  solely  earned  as  his 
adversary. 

The  section  of  the  statute  in  question  was 
considered  In  Hartwell  v.  De  Vault,  169  lU. 
326,  42  N.  E.  788,  and  the  same  rule  prevail- 
ing under  the  former  statute  was  reasserted. 
In  that  case  the  complainant,  in  her  original 
bill,  had  not  stated  the  names  and  Interests 
of  all  parties,  but  had  afterwards  amended 
her  bill  80  as  to  state  them.  This  omission 
Vas  connected  with  the  fact  that  the  pro- 
ceeding was  hotly  contested  by  the  parties, 
and  the  latter  fact  was  given  as  one  of  the 
reasons  for  refuaing  an  allowance  of  a  so- 
licitor's fee.  Appellee  relies  upon  the  deci- 
sion tu  Walker  v.  Tlnk,  159  111.  323,  42  N. 
Ji].  773,  where  it  was  said  that  the  rights  and 
Interests  of  the  parties  were  correctly  set 
forth  In  the  bill,  and  no  interposed  defense 
could  be  sustained.  In  that  case  a  solicitor's 
fee  was  allowed,  but  no  good  or  substantial 
defense  was  even  alleged,  and  there  was  an 
entire  absence  of  proof  tending  to  establish 
such  a  defense.  That  case  was  before  this 
court  on  a  prior  appeal.  Tint  v.  Walker, 
148  Ili  234,  35  N.  E.  765.  Columbus  T,  Walk- 
er bad  answered  the  bill  for  partition,  and 
flied  a  cross  Dill,  which  he  had  afterwards 
amended;  and  It  was  held  that  his  amended 
answer  and  cross  bill  alleged  no  valid  de- 


fense, nor  was  there  any  proof  tending  to 
show  one.  The  case  went  back  to  the  cir- 
cuit court,  where  the  cross  bill  was  again 
amended;  but  when  the  case  came  thn 
second  time  tbe^  was  nothing  In  the  amend- 
ment or  additional  Evidence  which  altered 
the  situation,  or  afforded  a  reason  to  change 
what  was  before  said.  There  was  nothing 
new  except  that  appellants  assigned  some  er- 
rors which  did  not  concern  them.  That  case 
does  not  conflict  with  what  has  been  said 
above.  For  the  reasons  given,  the  decree 
wUl  be  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


<164  III.  61S) 

MONAHAN  et  al.  v.  FITZGEEAIJ>. 
(Supreme  Conrt  of  niinols.   Jan.  10,  1887.) 

KsoBAVics'  Liens— Certipio&tb  ov  AttcaiTSOT— 

SuPEEvisioN  OF  Work  —  Defkctivb 
WoHK  AND  Materials. 

1.  Under  a  contract  providing  that  the  work 
should  be  done  under  the  Immedinte  superri- 
sion"  of  the  architect  and  tliat  payments  should 
be  made  on  architect's  certificates,  the  owner 
is  not  l)onnd  by  certificates  issued,  in  the  ab- 
sence of  the  architect,  by  one  to  whom  he  had 
attempted  to  delegate  fala  authority. 

2.  Contractors  for  putting  on  lath  and  plaster, 
under  a  contract  providing  that  the  mortnr 
should  he  so  applied  that  the  key  would  t>e  solid- 
ly filled,  and  that  the  work  should  be  in  perfect 
order  when  Snished,  cannot  claim  a  lien  where, 
by  reason  of  using  laths  wider  than  those  apea- 
fied  In  the  contract,  and  placing  them  near  to- 
gether, and  failing  to  press  the  mortar  so  as  to 
form  a  proper  k^,  a  great  part  of  the  plBSter' 
fell  soon  after  it  had  dried,  though  no  otqection 
was  made  by  the  architect  to  the  work  aa  it 
progressed. 

Appeal  from  appellate  court,  First  district 
Suit  by  John  P.  Monahan  and  another 
against  William  Fitzgerald  to  enforce  a  me- 
chanic's lien.  From  a  Judgment  of  the  ap- 
pellate court  ((K  ni.  App.  192)  affirming  a  de- 
cree dismissing  the  bill,  complainants  appeal. 
Affirmed. 

Sth-len  &.  King,  for-  appellants.  Black  & 
Fitzgerald,  for  appeltee. 

CARTER,  J.  This  is  an  appeal  from  a 
judgment  of  the  appellate  court  affirming  a 
decree  of  the  circuit  court  of  Cook  county  dis- 
mlralng  appellants'  bill  for  want  of  equity, 
filed  to  establish  a  mechanic's  lien  for  lathing 
and  plastering  an  apartment  building.  The 
bill  alleged  full  performance  of  appellants  ac- 
cording to  the  contract,  specifications,  and  di- 
rections. The  defense  was  that  the  work  and 
materials  were  so  defective  that  a  large  por- 
tion of  the  plaster  fell  off  of  the  ceilings  with- 
in a  few  weeks  after  it  was  put  on,  and  that 
the  cost  of  repairs  exceeded  the  amount  claim- 
ed by  the  appellants  to  be  due  under  the  con- 
tract. It  is  not  disputed  by  appellants  that 
large  portions  of  the  plaster  fell  from  the  ceil- 
ings of  the  different  flats  Into  which  the  build- 
ing was  divided,  soon  after  the  work  was  com- 
pleted and  the  building  heated,  as  shown  by 
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appellee^  bat  their  contention  is  that  snch  fall- 
ing was  not  due  to  any  defect  In  tbeh:  work 
or  materials,  but  to  other  caus^  over  which 
they  had  no  control,  such  as  the  settlement  of 
the  bnUdlng,  the  shrinkage  of  Inmbra-,  the  ez- 
poBure  to  weather  by  leai^g  the  building 
open,  and  the  sagging  of  Joints  caused  by 
heavy  materials  to  deaden  aoand  being  placed 
between  the  floors  and  celling.  The  master 
found.  In  substance,  that  the  falling  of  plaster 
wan  due  to  the  fact  that  the  plaster  was  not 
sufficiently  keyed  to.  hold  It  In  place,  and  that 
this  defect  In  the  work  arose  from  the  use  of 
laths  of  too  great  w^th.  the  failure  to  leave 
sufficient  8i>ace  between  them,  and  to  use 
sufficient  force  In  applyli^  the  material  so  as 
to  force  the  plaster' through  and  form  a  proper 
icsy.  The  contract  and  specifications  provid- 
ed In  detail  for  a  flrst-clnss  job  of  plastering) 
and-  fbr  the  use  of  first-class  materials.  It 
was  provided,  among  other  things,  that  "mor- 
tar shall  be  *  *  *  applied  so  that  the  key 
wUl  be  solidly  filled,  and  the  work  to  be 
gauged  with  {faster  of  Paris,  so  as  to  allow  the 
yfotk  to  set  up  quickly.  *  •  •  Bntlre  Job  to 
be  careful^  done,  so  as  to  leave  In  perfect  or- 
der when  finished.  The  entire  work  Is  to  be 
done  under  the  immediate  supervision  of  the 
superintend^^  and  any  work  done  without 
his  Instructltm,  or  not  as  specified,  and  also 
all  work  done  Indly  or  Injured  by  the  weather, 
must  be  taken  out  and  done  over.  All  patch- 
ing and  r^atchlng  to  be  done,  whoever  found 
necessary,  wltliout  extra  charge."  Payments 
were  to  be  made  upon  certificates  of  the  archi- 
tects. It  appears  that  in  Novembw,  1898,  and 
before  the  work  was  completed,  Mr.  Warren, 
the  architect  and  supralntendent,  went  to 
Europe  and  did  not  return  until  the  follow- 
ing March.  B«  had,  however,  employed  Mr. 
Ingraham  to  act  as  superintendent,  who  look- 
ed after  the  -work  for  him  as  it  progressed, 
both  before  and  after  his  departure.  Appellee 
also  employed  this  superintendent  to  perform 
other  duties  about  the  building  for  him,  and 
there  la  evidence  tending  to  show  that  appellee 
agreed  with  Warren  that  Ingraham  lOiould  act 
as  superintendent  In  Warren's  absence.  Hie 
architect  left  with  his  stenographer  certain 
certificates,  slgued  In  blank,  with  directions  to 
deliver  than  on  agreement  of  the  parties.  Be- 
fore his  return  the  work  was  completed,  but 
some  of  the  plaster  had  fallen;  and,  upon  the 
promise  of  appellants  to  patch  up  and  finish 
work  of  this  character,  Mr.  Ingraham,  who 
was  the  acting  superintendent,  directed  the 
Issuing  of  the  architect's  cei-tlficates  to  appel- 
lants, and  they  were  filled  up  and  delivered 
accordingly.  After  appellants  received  these 
certificates,  and  had  repaired  the  work  where 
the  plaster  had  fallen  before  the  receipt  of  the 
certificates,  further  and  larger  quantities  of 
the  plaster  feU  from  the  ceiling  of  a  lat^ 
number  of  the  rooms  and  hallways  of  the 
house,  damaging  the  building,  and  requiring 
great  additional  expense  in  repairs.  These  re- 
pdJra  appdlants  refused  to  make,alle^ng  that 
the  fault  was  not  In  their  work,  but  In  the 


work  of  others,  as  above  stated.  The  ^cOdg 
'siq)erlntendent  undertook  to  recall  and  cancel 
the  oertlflcates,  but  appellants  refused  to  sur- 
render them,  and,  upon  appellee's  refusal  to 
pay,  filed  their  blU  to  establish  their  Uen.  The 
master  found  that  the  certificates  were  not 
binding  on  appellee  for  the  reasoa  that  tbey 
were  not  Issued  In  accordance  with  the  cm- 
tract,  that  the  contract  required  that  the  archi- 
tect must  himself  determine  whether  the  work 
had  been  propo-ly  done  before  Issuing  tbe  cer- 
tificates, and  that  he  could  not  delate  this 
duty  to  another,  but  found,  further,  that  ap- 
pellants were  not  bound  to  wait  until  the 
architect  should  return  from  hie  trip  abroad, 
and  that  the  architect's  certificate  as  a  pre- 
requisite to  pay  was  waived  by  bts  absence. 
He  furOier  found  that  Ingraham  dally  In- 
spected the  work  as  It  progressed,  and  Uiat  the 
defective  manner  In  whic^  It  was  dtme  was 
wiUved  by  his  failure  to  object,  and  by  his 
aiQiarent  acquiescence  In  the  manner  In  which 
appdlants  were  performing  the  contract  on 
their  part,  and  recommoided  a  decree  allow- 
ing the  complalnante  their  demands.  Both 
parties  excepted  to  the  nwster's  report  so  far 
as  its  flndln^B  were  adverse  to  them,  re^ec- 
tlvely,  and  the  ctarcnlt  court  overruled  com- 
plainants' exceptions,  and  sustained  all  but 
two  of  those  filed  by  defendant,  and  held  com- 
plainants were  not  entitled  to  a  dea«e,  and 
dismissed  the  bill  for  want  <a  equity. 

A  great  v<Aume  of  evidence  was  takm  on 
the  different  phases  of  the  case,  and,  while 
we  have  examined  and  considered  it  all,  so 
far  as  counsel  have,  presented  it  to  ns  by 
their  abstracte  and  arguments.  It  will  not  be 
necessary  to  refer  to  it  at  any  consIderaUe 
length  In  the  disposition  ot  the  case.  Much 
of  the  testimony  related  to  the  alleged  Infe- 
rior matoial  used  In  making  tbe  mortar; 
but,  as  the  evidence  abundantly  shows,  and 
the  master  found,  that  the  plaster  fell  be- 
cause it  was  insecurely  and  Insufflciently 
keyed,  we  do  not  regard  It  important  to  de- 
termine whether  the  nceptlons  to  tbe  mas- 
ter's findings  that  the  material  was  not  de- 
fective should  have  been  sustained  or  not. 
The  chancellor  sustained  the  finding  of  th*e 
master  that,  because  of  the'  excessive  wldtb 
of  the  laths,  of  the  manner  In  which  thejr 
were  put  (m,  and  of  the  lack  of  suffitAent 
force  In  applying  the  plaster,  no  sufficient 
key  was  formed  to  hold  the  plaster  in  place, 
and  that  in  that  respect  the  contract  was  not 
complied  with.  This  finding  Is  In  accordance 
with  the  preponderance  of  the  evidence,  and 
must  be  Bustelned.  We  agree  that  the  cer- 
tificates issued  were  not  In  accordance  with 
the  craitract,  and  were  invalid,  and,  even  if 
it  be  conceded  that  appellants  were  not  bonnd 
to  wait  for  the  return  of  the  architect,  but 
that  by  his  absence  the  necessity  of  first  pro- 
curing his  certificate  was  waived,  still  at>- 
pellante  were  not  entitled  to  a  decree  with- 
out proving  compliance  on  their  part  with 
the  contract  In  other  respects.  If  the  plaster 
was  ao  Impropraly  put  on  that  It  could  »t 
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sustain  Its  own  weight,  but  fell  from  the  ceil- 
ings almost  before  it  was  thorouglily  dry, 
the  mere  fact  that  the  superintradeut  did  not 
oliject  to  the  work  as  It  progressed  would  not 
amount  to  a  waiver  of  the  provisions  of  the 
contract  relating  to  th&  ehai-acter  of  the  work 
and  the  manner  In  which  It  should  be  done. 
Appellants  were  bound  to  know  of  such  a 
fatal  defect  In  their  work,  and  of  their  de- 
parture therein  from  the  contract,  and  If  the 
superintendent  also  knew  of  It  as  It  was 
being  done,  he  was  a  party  to  the  fraud;  and 
If  he  did  not  know  of  it,  but  it  was  concealed 
from  him,  there  was  no  approval  by  him  by 
acquiescence;  and  in  either  case  appellee 
was  uot  bound  by  the  failure  ot  the  acting 
superintendent  to  object  to  the  manner  In 
which  the  work  was  being  done  as  It  pro- 
gressed. It  would  be  a  novel  doctrine  to 
hold  that  a  contractor,  who,  under  a  contract 
reciuirlng  the  best  workmanship  and  mate- 
rials, with  specifications  of  details,  has  upon 
his  own  motion  substituted  work  ck-  mate- 
rials of  such  an  Inferior  character  as  to  ren- 
der the  structure,  when  completed,  valueless, 
may  nevertheless  recover  the  contract  price 
upon  proof  that  the  architect  or  superintend- 
ent made  no  objection  as  the  work  progress- 
ed. It  was  no  sort  of  compliance  with  this 
contract  to  so  plaster  these  c^IIngs  that  the 
plaster,  because  Inaufflciently  keyed,  would 
In  large  areas  fall  to  the  floor  below  when 
the  house  was  being  occupied,  whether  the 
superintendent  knew  or  did  not  know  of  the 
defective  character  of  the  work  as  It  pro- 
gressed. Suppose  appellants  had  nailed  the 
laths  so  slightly  that  they  would  not  s\istain 
the  weight  of  the  plaster,  and  laths  and  plas- 
ter had  all  fallen  to  the  floor;  could  they  have 
recovered  on  the  ground  that  the  superin- 
tendent waived  compliance  with  the  contract 
by  not  objecting,  as  the  laths  were  being  put 
on,  that  they  were  insufficiently  nailed?  It 
may  be  remarked,  however,  that  the  evi- 
dence in  this  case  does  not  show  tbat  bis 
attention  was  called  to  the  fact  that  the  laths 
were  lialf  an  inch  wider  than  required  by  the 
specifications,  and  were  nailed  on  so  closely 
together  that  no  sufficient  room  was  left  for 
the  plaster  to  pass  through,  or  that  the  plas- 
ter was  spread  upon  them  with  such  little 
force  that  It  was  not  pressed  through  In  suffi- 
cient quontitJes  to  form  a  key  to  hold  It  In 
place.  It  is  not  a  question  whether  a  devia- 
tion from  the  terms  of  the  contract  may  not 
be  expressly  ot  impliedly  authorized  by  the 
architect  or  superintendent,  so  as  to  bind  the 
owner,  as  was  the  case  in  Methodist  Episco- 
pal Church  V.  Brose,  104  IlL  20G,  and  other 
cases  cited  by  appellants.  "A  party  who  has 
accepted  work  Is  not  held  to  have  waived 
defects  In  It,  if,  like  plastering,  it  may  have 
latent  defects  which  are  not  open  to  Inspec- 
tion." Korf  V.  Lull,  70  111.  420;  Van  Bus- 
kirk  V.  Murden,  22  111.  446.  No  error  has 
been  committed  to  the  prejudice  of  appel- 
lants, and  the  judgment  of  the  appellate 
court  wUl  be  affirmed.  Judgment  affirmed. 


064  III.  EOT) 
NATIONAL  I/INSEBD-OII/  GO.  T. 
McBLAXN. 

(Supreme  Oonrt  of  UUnois.    Jan.  19,  1897.) 

Appeal  from  Intbrmbdiatb  Cockt  —  ^Erisw  — 
Master  and  SbhVant— NBai.iOBNCE— 

EVIOBKOIC— I:(STR0aT10H8. 

1.  The  findings  of  the  appellate  court  on  ques- 
tloos  of  fact  are  conclusive. 

2.  In  an  action  to  recover  for  injuries  received 
in  oiling  machinery,  through  the  aiiefred  negli- 
gence of  defendant  in  failing  to  provide  a  proper 
oil  can,  plaiutifE  testified  that  he  told  the  super- 
intendent tbat  the  can  furnished  him  was  not 
suitable,  and  described  the  kind  he  wanted,  and 
that  the  superintendent,  on  several  occasions 
thereafter,  promised  to  get  him  another  can. 
Held,  that  there  was  legal  evidence  that  the  can 
used  hj  plaintiff  at  the  time  of  the  injury  was 
defective. 

8.  There  Is  no  error  iu*  refusing  luBtructiona 
substantially  embraced  in  tiiose  already  given. 

Appeal  from  appellate  court,  First  district 
Action  by  Daniel  McBIaln  against  the  Na- 
tional Lluaeed-OU  Oompany  to  recover  for 
personal  Injuries.  From  a  judgment  qf  the 
appellate  court  (64  111.  App.  117)  affirming  a 
judgment  for  plainttir,  defendant  appeals. 
Plaintin  died  pending  the  appeal,  and  Mary 
McBlain,  his  administratrix,  was  snbstitnted 
as  appellant  Affirmed. 

This  was  an  action  brought  by  Daniel  Mc- 
Blain against  the  National  Linseed  Oil  Com- 
pany to  recover  for  a  personal  injury  re- 
ceived by  the  plaintiff  while  in  the  service 
of  the  defendant,  engaged  in  oiling  certain 
machinery  of  the  defendant  It  Is  alleged  In 
the  declaration  that  defendant  was  lu  pos- 
session and  using  and  operating  a  certain 
plant  and  llnsecd-olI  mill,  with  machinery 
for  manufacture  of  linseed  oil,  etc.;  that 
plalntiHf  was  then  and  there  in  the  employ 
of  defendant  as  a  general  workman,  and  by 
and  under  direction  of  defendant  was  put  to 
work  at  the  very  dangerous  and  hazardous 
employment  of  oiling  certain  gearing,  shaft- 
ing, and  machinery  of  defendant  used  by  It 
In  the  manufacture  of  linseed  oil;  that  It 
was  the  duty  of  defendant  to  furnish  and 
provide  plaintiff  with  an  oil  can  or  oiler  with 
which  to  oil  said  gearing,  shafting,  and  ma- 
chinery, that  was  reasonably  safe  for  that 
purpose,  60  that  plaintiff's  person  might  not 
be  needlessly  or  unnecessarily  exposed  to 
danger  or  Injury  to  life  or  limb  while  en- 
gaged in  said  work;  that  defendant,  not  re- 
garding Its  duty  In  that  behalf,  wrongfully, 
etc.,  failed  to  furnish  or  provide  plaintiff 
with  an  oil  can  or  oiler  that  was  reasonably 
safe  to  be  used  for  that  purpose;  that  plain- 
tiff requested  defendant  to  supply  him  with 
an  oil  can  or  oiler  which  would  be  reason- 
ably safe  for  plaintiff  to  use  In  doing  said 
work,  viz.  dn  oil  can  or  oiler  with  a  long, 
crooked  spout  and  with  a  handle  to  It,  and 
that  defendant  promised  to  furnish  plaintiff 
with  such  an  oil  can  or  oiler  within  a  rea- 
sonable time,  and  ordered  him  to  proceed 
with  the  oiling  of  said  gearing,  shafting,  or 
machinery  with  Bald  d^ective  oil  can  or 
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oiler  which  plaintiff  then  had  In  use;  that 
defendant  negUgeutly,  etc..  failed  to  keep  Ita 
promise  in  that  regard,  and  did  not  furnish 
plalntiCf  with  an  oil  can  or  oiler  reasonably 
safe  for  liim  to  use  for  that  purpose;  that 
plaintiff  relied  upon  the  promise  of  defend- 
ant to  furnish  him,  etc.,  and  under  orders 
from  defendant  directing  him  so  to  do,  pro- 
ceeded to  oil  said  gearing,  shafting,  and 
machinery  with  said  defective  oil  can  so  fur- 
nished him  as  aforesaid,  and,  while  relying 
upon  said  promise,  plaintiff,  by  reason  of  the 
promise,  and  while  engaged  In  oiling  with 
said  defective  oil  can  which  defendant  had 
furnished  him  for  that  purpose,  and  while 
plaintiff  was  using  all  due  care,  became  and 
waB  caught  by  and  drawn  into  said  gearing 
and  machinery,  and  plaintiff's  right  band 
was  caught  and  drawn  into  said  gearing  and 
machinery,  and  was  thereby  crushed,  man- 
gled, and  severely  injured.  The  defendant 
pleaded  not  guilty,  and  on  a  trial  before  a 
jury  a  verdict  was  returned  in  favor  of  plain- 
tiff for  $5,000.  The  plalnUff  remitted  $2,500, 
and  judgment  was  entered  for  the  remaining 
sum  of  $2,500.  The  defendant  appealed  to 
the  appellate  court,  where  the  judgment  was 
affirmed. 

Gurley  &  Wood,  for  appellant  F.  W.  Ben- 
nett and  O.  M.  Hardy,  for  appellee. 

CRAIG,  J.  (after  stating  the  facts).  The 
appellant  operated  a  mill  In  Chicago,  in  which 
It  manufactured  linseed  oiL  Appellee  had 
worked  for  appellant  as  a  common  laborer 
some  two  or  three  years  prior  to  the  Injury. 
In  October,  1882,  the  superintendent  In 
charge  of  the  mill  directed  appellee  to  oil 
certain  shafting  in  the  mill  each  evenihg.  A 
short  time  thereafter  he  was  relieved  of  that 
duty,  but  in  November,  1S82,  he  was  directed 
to  'resume  that  service,  which  he  did,  and 
continued  oiling  the  shafting  until  the  18th 
of  January,  1893,  when.  In  the  discharge  of 
his  duty,  he  received  the  Injury  complained 
of.  The  appellant  has  filed  an  elaborate 
argument,  but  it  Is  principally  devoted  to  a 
discussion  of  questions  of  fact  which  are  not 
reversible  here.  Under  the  statute  it  Is  the 
duty  of  the  appellate  court,  in  a  case  of  this 
character,  to  consider  and  pass  upon  ques- 
tions of  fact-  That  duty  has  been  performed 
by  the  appellate  court,  and,  as  has  been  held 
in  numerous  decisions,  the  Judgment  of  that 
court  is  conclusive.  It  Is,  however,  contend- 
ed on  the  argument  that  there  is  no  evidence 
proving  or  tending  to  prove  that  the  oU  can 
In  use  by  appellee  at  the  time  he  was  In- 
jured was  defective.  It  was  alleged  on  the 
declaration  fhat  It  was  the  duty  of  the  defend- 
ant to  furnish  plaintiff  with  an  oil  can,  to 
oil  the  gearing  and  shafting  and  machinery, 
that  was  reasonably  safe  for  that  purpose, 
and  that  the  defendant  failed  In  that  regard. 
It  may  be  conceded  that  this  waa  a  material 
averment  and.  If  there  was  no  proof  whatever 
in  the  record  to  sustain  It,  the  Instmctlon  to 


find  for  the  defendant  should  have  been  giv- 
en. But  upon  an  examination  of  the  record 
it  will  be  found  that  there  was  evidence 
tending  to  establish  the  averment  of  the  dec- 
laration. The  first  evening  plaintiff  went  to 
the  coke  mill  to  oil  the  shafting,  he  testified. 
"I  didn't  have  the  proper  kind  of  can  to  oil 
with."  He  further  testified  that  he  went  out 
and  borrowed  a  suitable  can  of  some  other  em- 
ploye. The  next  morning  after  plaintiff  had 
oiled  the  shafting  for  the  first  time,  he  call- 
ed on  the  superintendent  In  regard  to  the 
can.  He  testified:  "I  oiled  it  that  evening. 
The  next  morning  I  went  to  Mr.  Jones,  the 
superintendent,  and  showed  him  the  can. 
Says  I,  'Mr.  Jones,  this  is  not  a  proper  kind 
of  a  can  to  do  that  work  with.*  'What  kind 
of  a  can  do  you  want?'  says  be.  Says  I,  1 
Want  a  can  with  a  long  spout  fo  It,  and  a 
handle  to  it,  so  that  ybu  can  let  It  run  In 
the  cups,  and  not  spill  the  oU  around.  It 
drops  lots  of  oil,  80  that  the  mill  Is  all  otly.* 
Says  -he,  'Well,  I  will  get  you  one.'  "  In  ad- 
dition to  his  testimony,  the  plaintiff  also 
testified  that  on  several  occasions  afterwards 
he  called  on  the  superintendent  for  a  differ- 
ent can  from  the  one  he  had  been  furnished, 
and  the  superintendent  promised  to  furnish 
ft  can.  When  the  plaintiff  called  on  the 
superintendent  and  showed  him  the  can,  and 
said  It  was  not  a  proper  can,  and  the  super- 
intendent promised  to  fnrnlsb  another,  lie  in 
effect  admitted  that  the  can  furnished  was 
not  suitable;  at  all  events,  the  evidence 
dearly  tended  to  prove  the  allegation  of  the 
declaration,  and  we  do  not  regard  the  ik>s1- 
tion  of  counsel  sustained  by  the  record. 

It  is  next  contended  that  appellee  failed  to 
prove  a  promise  by  the  defendant  to  fur- 
nish appellee  an  oil  can,  as  alleged  in  the 
declaration,  and  that  he  failed  to  prove  that 
he  relied  upou  any  promise  of  the  defendant. 
We  have  already  set  out  an  Interview  be- 
tween plaintiff  and  defendant's  superintend- 
ent, in  which  the  latter  promised  to  famish 
a  suitable  can.  A  short  time  after  that  in- 
terview, as  the  plaintiff  testified,  he  met 
Jones,  and  inquired  If  he  had  got  the  can. 
Jones  replied,  "No;  but  as  soon  as  they  get 
it  at  headquarters  I  will  give  it  to  you." 
Again,  in  November,  plaintiff  testified  that 
he  called  on  Jones  in  regard  to  the  can,  and 
Jones  said  the  "cans  bad  not  been  received 
at  headquarters,  but  we  must  hurry  them 
up,"  At  a  later  date,  on  another  occasion, 
plaintiff  testified  he  met  Mr.  Jones,  and  said 
to  him  he  "would  sooner  do  any  other  work  in 
the  house  than  that  [oiling].  He  promised  me 
again  to  get  a  can."  On  the  night  before  the 
injury,  plaintiff,  as  he  testified,  called  on 
Jones  again,  and  Jones  said,  "Yoo  bare  ^ot 
to  do  the  best  you  can  until  such  time  as  we 
can  get  a  new  can."  Here  was  ample  evi- 
dence tending  to  prove  a  promise  on  the  part 
of  the  sui>erlntendent,  and  a  reliance  on  the 
promise  by  the  plaintiff.  Whether  the  evi- 
dence was  sufficient  to  establish  the  fact  was 
a  question  tor  the  jury  and  for  the  appellaXe 
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cuurt,— one  that  does  not  arise  here.  Wheth- 
er appellee  received  the  Injury  complained 
of  through  the  negligence  of  appellant  In 
failing  to  furnish  suitable  appliances  with 
which  he  should  perfonn  the  labor  he  was 
required  to  do*  whether  the  use  of  the  oU 
can  in  quesBcm  by  aroeUee  contributed  to 
the  Iqjury,  whether  the  accldoit  would  have 
been  arolded  If  a  long-spouted  can  had  been 
used,  and  whether  appellee  was  guilty  of 
negligence  c<«blbutlng  to  the  Injury,  az^ 
each  and  alt  questions  of  fact,  which  have 
been  roleS  against  appellant  by  the  judg- 
ment of  the  ai^ellate  court,  and*  as  said  be- 
fore, they  do  not  arise  on  this  appeaL 

On  the  trial,  plaintiff  testified  that  he  ap- 
plied to  Mr.  Mcany,  who  was  foreman  and 
shipping  clerk  of  the  company,  to  furnish 
bim  a  can  to  be  need  in  clUng  the  machinery, 
stating  the  description  and  character  at  the 
can  he  desired.  It  Is  claimed  the  court  erred 
in  denying  a  motion  to  e»:Iude  this  evidence 
from  the  Jnry.  The  court  did  exclnde  the 
answer  made  Meany  to  the  request,  and, 
80  far  as  the  rest  of  the  evidence  Is  conr 
cemed,  it  was  not  oC  a  character  to  iHreJudlce 
the  mind  ot  the  Jui7>  So  far  as  to  shown 
by  the  record,,  no  Eobstantlal  error  appears 
In  the  ruling  of  the  court  in  the  aidmlasion  or 
exclusion  of  evidence. 

It  is  also  claimed  that  the  court  erred  in 
refusing  to  give  the  Instructions  asked  by 
the  appellant,  from  the  slxteentli  to  the 
twenty-third,  Indnslve.  No  Instmctlons 
were  asked  or  given  for  the  appellee,  and  16 
long  Instmctlons  were  G^ven  for  the  appel- 
lant. Upon  an  examination  of  the  Instmc- 
tlons given  for  appellant  it  will  be  found 
that  they  fully  cover  all  questions  of  Uiw 
involved  In  the  case,  and  there  waa  no  nec^a* 
sity  for  giving  other  Instructions.  Mcwe- 
over,  the  refused  IniEttmctlons  were  substan- 
tially embraced  In  the  Instmctlons  given,  and 
we  do  not  think  the  court  erred  In  refusing 
to  give  them  to  the  Jury. 

The  Judgment  of  the  appellate  court  will 
be  afiinqed.  Affirmed. 


(164  IU.iU) 

EBSBRT  v.  CHICAGO  CITY  BY.  CO. 
(Supreme  Court  of  Illinois.    Jan.  19,  1897.) 

StRBKT  BaILWAT— FbBSONAL  INJURT— NeOLIOBSCB 

— SsjrBBAL  Vkbdict  and  Spbcial  FiSRiN-as. 

1.  A  spocifll  findiDg  in  an  action  by  one  who, 
harinp  fallen  from  a  cable  ear,  was  run  over  by 
it,  tlutt,  at  the  time  plaintiff  fell,  the  car  waa  in 
motion,  is  tuconsistent  with  a  general  verdict 
for  plnintiff;  the  nepligeiice  nllened  by  the  com- 
pliiint  being  that  after  he  had  fallen  off,  and 
was  on  the  fcround.  and  while  tlic  car  was  not 
moring,  it  was  suddenly  started  forward.  61 
III.  App.  2Gri,  affirmed. 

2.  A  ftprclnt  finding  that  the  driver  of  defend- 
ant's oar  did  Dot  know  plaintiff  was  on  the 
£;ro»Dd  when  he  started  the  car  is  not  necessa- 
rily inconsistent  with  a  frenpral  verdict  for  plain- 
TiTi'.  as  the  conductor  regnlatea  the  iJinycmcnts 
nt  the  driver,  and  fhe  complaint  alleRed  that  de- 
fendant hod  notice  of  plaintiff's  posiUon, 
"t>irouKh  its  agents  and  servants." 


Ai^eal  from  appellate  court,  First  district 
Action  by  Christopher  Ebsery  against  the 

Chicago  City  Railway  Company.    From  a 

Judgment  of  the  a^Uate  court  (61  111.  App. 

2^)  affirming  a  Judgment  for  defendant  plain* 

tiff  appeals.  Affirmed. 

This  is  an  action  brought  by  appelant 
against  the  appellee  company  to  recover 
damages  for  a  personal  injury.  The  declara- 
tion contains  two  counts,— an  original  count 
and  an  addlttonal  count;  hut  the  all^^ous 
in  the  two  counts  are  substantially  the  same, 
so  fftr  as  the  point  Involved  hi  this  contro- 
versy Is  concerned.  The  declazatlon  alleges 
that  on  the  10th  day  of  November,  1S92,  the 
appdlee  was  operating  a  street-railway  ftnd 
cable-car  system*  and  grip  cars  with  traUers, 
In  Chicago,  on  State  street,  and  that  south  ot 
Congress  street  on  State  street  ai^hint  be. 
came  a  passwger  upon  a  grip  car^  and  trail- 
ers attached  thereto,  upon  defendant's  road; 
that,  "when  said  car  was  stopped  and  was 
not  moving,"  appellant  "alighted  upon  said 
grip  car,  and  with  all  due  care  and  diligence 
was  seddng  a  seftt";  that  "while  plaintiff  was 
seeing  a  seat,  and  while  said  car  was  station- 
ary and  not  moving,"  a  team  of  horses  and  a 
wagon  collided  with  appellant,  and  threw  him 
from  file  grip  car  to  the  ground;  that  appel- 
lee, through  its  agents  and  servants,  had  full 
knowledge  of  the  fact  that  appelant  had  been 
knocked  from  said  grip  car,  and  was  then  and 
there  upon  the  ground  and  by  the  aide  of  said 
grip  car,  endeavoring  to  protect  himself 
against  being  Injured  and  against  being  run 
over  by  said  grip  car  or  trailers;  that  It  waa 
the  duty  of  the  appellee  to  stop  the  said  grip 
car,  and  trailing  csrs  attached  tliereto,  a  rea- 
sonable time  to  enable  said  plaintiff  to  arise 
from  the  ground  in  safety,  but  that  the  said 
appellee,  having  notice  through  its  f^nts  aiul 
servants  of  appellant's  situation,  by  its  saiu 
servants  negligently  and  carelessly  caused  the 
said  grip  car,  and  trailers  attached  thereto,  to 
be  suddenly  and  violently  started  and  moved 
onward  and  southward,  and  thereby  the  plain- 
tiff was  run  over  by  the  said  grip  car,  and 
trailers  attactied  thereto,  and  one  of  his  hands 
was  run  over  and  cmshed  and  maimed;  and 
that,  to  save  appellant's  life,  it  was  necessary 
to  amputate  some  of  the  fillers  of  his  hand, 
and  the  same  were  amputated.  The  defendant 
filed  a  plea  of  general  issue.  The  cause  was 
tried  before  a  jury,  who  returned  the  follow- 
ing verdict:  "We,  the  jury,  find  the  defend- 
ant guilty,  and  assess  the  plaintiff's  damages 
at  the  sum  of  fl,200."  The  Jury  also  made 
the  following  spt^clal  finding,  In  answer  to  the 
following  questions  submitted  to  them,  to  wit: 
"First.  Did  the  driver  of  the  defendant's  car 
know  that  the  plaintiff  was  lying  upon  the 
ground  at  the  time  he  started  up  his  car?  A. 
No.  Second.  At  the  time  the  plaintiff  f  eU,  was 
the  grip  car  In  motion?  A.  Yes." 

The  bill  of  exceptions  does  not  set  forth  any 
of  the  evidence  in  the  cause.  The  bill  of  ex- 
ceptions only  shows  Uie  general  verdict  and 
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the  special  flndings  above  set  forth,  and  that 
the  defendant  mored  for  a  new  trial,  but 
afterwards  withdrew  Ita  motion  tar  a  new 
trial,  and  moved  the  court  for  judgment  for 
defendant  on  the  special  findings  rendered  In 
said  cause;  and  that  said  motion  was  sus- 
tained, and  tbe  Judgment  was  entered  In  said 
cause  upon  the  spedal  findings  In  favor  of  the 
defendant  and  against  the  plalntlflT,  to  whldi 
judgment  and  ruling  of  the  court  the  plaintiff 
then  and  there  dulf  exc^ited.  An  appeal  was 
takoa  from  the  judgmmt  so  rendered  In  favor 
of  the  defendant  to  the  appellate  court.  The 
appellate  court  aOInned  the  jud^ent  of  the 
circuit  court,  and  tbe  present  appeal  is  prose- 
cuted from  such  judgment  of  affirmance. 

D.  C.  Kelleher,  for  appellant  W.  J.  Hynes 
and  EL  H.  Martin,  for  appellee. 

MAGBUDER,  O.  T.  (after  stating  the  facts). 
The  main  assignment  of  error  is  that  the 
court  erred  In  not  «iterlng  judgment  for 
plaintiff  np<m  the  general  verdict,  and  In  en- 
tering Judjnnent  for  the  defendant  upon  the 
special  findings. 

The  only  questl(m  In  the  case  Is  whether  tbe 
court  erred  In  not  entering  up  judgment  hi 
favor  of  the  appellant  upfm  the  general  va- 
dlct,  and  In  entering  judt^ent  toe  the 'ap- 
pellee upon  the  special  findings.  In*  order  to 
determine  ■  whether  the  court  erred  in  the 
ruling  made  and  In  the  jndgm«it  entered  by 
it,  it  will  be  necessary  to  determine  whether 
the  special  findings  of  fact  made  by  the  Jury 
were  inconsistent  with  the  general  verdict. 
The  first  section  of  tbe  statute  upon  tills  sub- 
ject provides  that.  In  any  civil  case  in  which 
the  jury  rendered  a  general  verdict,  th^ 
may  be  required  "to  find  specially  upon  any . 
material  question  or  questions  of  fiict  whicb 
shall  be  stated  to  them  In  writing."  The 
third  section  is  as  follows:  "When  tbe  spe- 
dal finding  of  fact  is  inconsistent  with  the 
general  verdict  the  former  shall  conbral  the 
latter,  and  the  court  may  render  judgment 
accordingly."  Ballroad  Co.  v.  Dunleavy,  129 
III.  132,  22  N.  E.  IS.  The  questions  which 
may  be  submitted  to  the  Jury  tar  such  special 
findings  are  not  questions  which  relate  to 
mere  evId^Uary  facts,  but  questl(ms  which 
relate  to  the  ultimate  facts  upcrn  which  the 
rights  of  the  parties  directly  depend.  A  pro- 
bative fact,  from  which  the  ultimate  fact  nec- 
essarily results,  would  be  material.  The  In- 
consistency between  the  special  finding  of 
tact  and  the  general  verdict,  as  contemplated 
by  the  statute,  "can  arise  only  where  the  fact 
found  Is  an  ultimate  tact,  or  one  from  which 
the  existence  or  nonexistence  of  such  ulti- 
mate fact  necessarily  follows."  Railroad  Co. 
V.  Dunleavy,  supra.  So  far  as  tbe  first  spe- 
cial finding  la  ctmcerned,  it  may  be  said  that 
It  Is  not  necessarily  Inconsistent  with  the  gen- 
eral verdict  In  such  first  special  finding  the 
jury  were  aslced,  "Did  the  driver  of  defend- 
ant's car  know  that  the  plaintiff  was  lying 
upon  the  ground  at  the  time  he  started  his 


car?"  and  the?  answered,  "No."  While  it 
may  be  true  that  the  driver  did  not  know 
that  the  plaintiff  was  lying  upmi  the  ground, 
the  conductor  of  the  car  may  have  Imowa 
sudli  fact  The  conductor  of  the  car,  as  Is 
well  known,  directs  and  regulates  the  move- 
ments at  the  driver  of  the  grip  car.  It  thexe- 
tare  does  not  necessarily  follow  that,  be- 
cause the  Jury  were  of  the  opinion  that  the 
driver  did  not  know  the  fact  Inquired  about, 
they  may  not  have  been  of  the  opinion  that 
the  conductor  knew  such  fact  The  declara- 
tion charges  that  the  defendant  had  notice 
of  such  fact  "tiirongh  its  agwts  and  serv- 
ants"; an^  if  it  had  such  notice  through 
ita  servant  the  conductor.  Its  obligation  was 
the  same  as  though  It  had  such  notice 
through  its  servant  the  driver  of  the  grip  car. 

But  we  are  Inclined  to  think  that  the  sec- 
ond spedal  finding  made  by  the  jury  was 
inconsistrat  with  the  general  verdict  In 
that  finding  tbe  jury  were  asked  the  ques' 
ticm.  "At  the  time  plaintiff  fell,  was  tbe  grip 
car  In  motion?"  And  they  answered,  "Yes." 
The  Jury  thua  found  that  the  grip  car  was  In 
motion  at  the  time  the  plaintiff  .fell  from  the 
same.  The  declaration  distinctly  charges 
that  the  car  "was  stopped  and  was  not  mov- 
ing" when  plaJntlff  boarded  It  and  attempted 
to  find  a  seat,  and  that  he  was  thrown  from 
the  grip  car  "while  said  car  was  statlcmary 
and  not  moving."  The  charge  In  the  declara- 
tion against  the  defendant  la  that;  while  the 
plaintiff  was  JytDg  upon  the  ground  by  the 
side  of  the  grip,  the  grip  car,  and  trailers  at- 
tached thereto,  were  suddenly  started  and 
moved.  The  declaration  avers  that  the  de- 
fendant was  guil^  of  negligence,  in  that  It 
started  suddenly  Into  motion  a  car  which 
"was  stationary  and  not  moving."  The  gen- 
eral verdict  finds  the  defendant  "guilty"; 
that  Is  to  say,  guilty  of  the  negligMice  char- 
ged in  tbe  declaratlML  By  their  general  ver- 
dict the  jury  found  that  the  defMidant  was 
guilty  of  suddenly  starting  Into  motion  a  car 
which  was  stationary.  But  the  special  find- 
ing Is  that,  when  the  plaintiff  fell,  tlie  grip 
car  was  in  motion.  The  finding  that  the  car 
was  in  motion  when  plaintiff  fell  Is  inconalst- 
ent  with  the  verdict  that  the  defendant  was 
guilty  of  atarting  a  car  which  was  stationary. 
It  is  true  that  all  recuonable  presumptions 
will  be  entertained  in  favor  of  the  general 
verdict,  while  nothing  will  be  presumed  In 
alA  of  special  findings  ot  fact;  but  It  Is  also 
true  that  the  Inconsistency  between  the  spe- 
cial finding  and  the  general  verdict  will  arise 
where  the  fact  found  is  one  from  which  the 
existence  or  nonexistence  of  the  ultimate  fact 
necessarily  follows.  In  a  certain  sense  the 
fact  that  the  car  was  In  motion  when  plain- 
tiff fell  Is  a  probative  fact,  but  it  Is  a  pro- 
bative fact  from  which  the  ultimate  fact  of 
the  defendant's  negligence  necessarily  re- 
sults. Ballway  Co.  v.  Dunleavy,  supra.  The 
declaration  Is  not  one  which  charges  a  spe- 
cific act  of  negligence  in  starting  a  stationary 
car.  Undoubtedly,  the  defendant  would  have 
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been  guilty  of  negllg«ice  If  It  had  tailed  to 
stov  the  cnr,  or  had  kept  the  car  In  motion, 
while  the  plaintiff  was  getting  on  It  It  la 
the  dnt7  of  the  managerB  of  a  street  car  to 
&top  the  car  In  order  that  a  passenger  may 
get  on,  and  to  atop  It  in  order  that  a  passen- 
ger may  get  off,  and  It  violates  its  duty  to 
ifuob  passei^r,  If  It  compels  him  to  get  on  or 
to  get  off  while  the  car  is  moving.  But 
in  the  presmt  case  the  negligence  charged  is 
not  that  of  compelling  the  plaintiff  to  get  on 
the  car  while  It  was  in  motion,  but  the  negli- 
gence charged  Is  that  after  the  plaintiff  had 
fallen  off  and  was  lying  npoa  the  gnnind, 
and  while  the  car  was  not  moving,  the  de- 
fendant suddenly  and  violently  started  the 
car  forward.  It  is  not  sofllcleat  to  say  that 
the  allegation  that  the  car  was' stationary  and 
not  moving  Is  the  same  as  the  allegation  that 
the  car  was  moving  slightly,  because  the 
injury  alleged  to  have  occurred  is  an  Injury 
resulting  from  the  passing  of  the  wheels  ot 
the  car  over  the  plaintiff's  fingers,  and  this 
would  have  occurred  as  well  while  the  car 
was  moving  slowly  as  when  It  was  moving 
rapidly.  We  have  frequently  held  that  a 
party  must  recover,  If  at  all,  on  and  accord- 
lug  to  the  case  he  has  made  for  himself  in  his 
declaratltm,  and  that  he  is  not  permitted  to 
make  one  case  by  his  allegations,  and  re- 
cover on  a  different  case  made  by  his  proof. 
Moss  V.  Johnson,  22  111.  C38.  In  Railroad  Co. 
V.  Magee,  60  III  529,  we  held  that,  where  the 
plaintiff  avers  in  his  declaration  that  defend- 
ant carelessly  ran  and  conducted  and  di- 
rected its  train,  It  Is  error  to  Instruct  the  ju- 
ry that  they  might  consider  the  condition  of 
the  brakes  employed,  as  the  action  was  one 
of  carelessness,  and  not  for  a  failure  to  prop- 
erly equip  the  road.  In  Railway  Co.  v.  Foes, 
88  111.  551,  we  held  that,  In  a  suit  against  a 
car  company  for  damages  on  account  of  per- 
sonal Injury  alleged  to  have  been  caused  by 
defendant's  carelessly  running  its  train 
against  a  horsey  It  is  not  competent  for  the 
plaintiff  to  prove  that  the  railroad  track  was 
not  properly  fenced,  or  that  tb^  cars  were 
not  provided  with  wheel  brakes;  and  we 
there  said:  "The  plaintiff  could  not  aver  neg- 
ligence In  one  particular,  and  on  the  trial 
prove  that  defendant  was  negligent  In  anoth- 
er r^ard;"  In  Railroad  Co.  v.  Beggs,  85  111. 
80,  we  held  that  where  the  suit  is  against  a 
railway  company  to  recover  for  a  personal  in- 
jury alleged  to  have  been  produced  by  de- 
fective wheels,  defective  ties,  and  unsklllful- 
ness  of  the  company's  servants,  it  is  error  to 
permit  the  plaintiff  to  Introduce  evidence 
tending  to  show  that  the  accident  was  caused 
by  the  high  rate  of  speed  the  train  was  run- 
ning. This  court  is  not  inclined  to  allow  a 
geueral  verdict  to  be  set  aside  by  the  special 
finding  of  a  Jury,  unless  the  inconsistency  be- 
tween the  two  Is  so  clear  that  the  special 
finding  necessarily  controls  the  general  ver- 
dict; but  In  the  present  case  the  fact  that 
the  car  was  stationary  and  not  moving  Is  a 
material  part  of  the  allegatl<m  of  negligence 


charged  against  the  def«kdant  It  necessari- 
ly toOowB  that  the  special  finding  that,  the 
car  was  in  motion  when  the  plaintiff  fell 
therefrom  Is  inconsistent  with  the  goieral 
vwdlct,  which  fcnmd  the  d^fendant  gull^  of 
suddenly  startlnc^a  car  which  was  station- 
ary. For  these  reasons  we  are  inclined  to 
think  that  the  court  below  ruled  correctly  In 
entering  Judgment  for  the  defendant  on  the 
special  ftndlng.  Acccffdingly,  the  Judgment 
of  the  appellate  court  affirming  that  of  the 
drcolt  court  Is  affirmed.  Judgment  affirmed. 


(IH  Ul.  £86) 
GLOS  Jl  rl.  V.  FUBMAN. 

(Snpreme  Court  of  lUinois.  Jan.  Itf,  1897.) 

QUIRTINO  TiTLB — PaRTIEB— Cl.OUD  ON  TiTLE, 

1.  A  bill  to  remove  clmd  on  title,  consisting 
of  a  trust  deed  by  defendant  G.  to  defeuduit 
B.  to  secure  a  note  >f  O.  executed  to  himself, 
is  not  demurrable  for  failure  to  make  the  hold* 
er  of  the  note  a  party,  it  not  appearing  from 
the  bill  that  the  note  had  been  indorsed  and  was 
held  by  a  third  person,  and  it  being  alleged  by 
the  bill  that  the  deed  pretended  to  secure  the 
note,  and  was  executed  to  annoy  complainant 
and  cloud  her  title. 

2.  A  trust  deed  parporting  to  wmvey  *'aU  in- 
terest" in  a  certain  lot,  executed  by  one  whose 
only  interest  was  ander  a  tax  deed  of  "the  east 
vlfi^ntillionth  of  a  viidntillionth  of  the  east  >  /«« 
inch"  of  the  lot.  Is  a  cloud  on  the  title  to  the  lot^ 
which  will  be  removed. 

Appeal  from  appellate  court,  Second  dis- 
trict. 

Suit  by  Blary  A.  Furman  against  Henry  L. 
Glos  and  oUiers.  From  a  Judgment  of  the 
appellate  court  affirming  a  decree  for  com- 
plainant, defendants  appeal.  Affirmed, 

This  was  a  bill  In  equity,  brought  by  ap- 
pellee to  set  aside  a  trust  deed  executed  by 
Henry  L.  and  Lucy  M.  Glos  to  Fred  H. 
Blume,  trustee,  as  a  cloud  upon  her  title  to 
the  premises  described  in  the  bllL  The  bill 
of  complaint  avers  that  appellee  was  the 
owner  In  fee  simple  and  possessed  of  the 
real  estate  therein  described,  and  that  she 
had  a  good  title  in  fee  simple  to  the  same  In 
law  .and  eqtllty,  under  good  and  sulficlent 
conveyances,  and  now  Is,  and  for  many 
years  has  been,  In  full  possession  of  the 
premises  under  said  conveyances;  and  that 
appellant,  Henry  L.  Glos,  fraudulently  In- 
tending to  annoy  and  harass  her,  and  to 
cloud  her  title  to  the  premises,  executed, 
with  bis  wife,  the  deed  of  trust  In  question 
for  $7,380,  to  secure  a  note  payable  to  them- 
selves one  year  from  date,  with  Interest, 
etc.;  and  that  neither  Henry  L.  Glos  nor  his 
wife  had  any  title  to  or  Interest  In  said  prem- 
ises at  the  time  of  the  execution  of  said 
trust  deed,  and  had  no  right  or  authority  to 
execute  the  same  upon  said  land;  and  that 
Fred  H.  Blume  bad  no  interest  or  title  in 
said  land,  except  as  he  is  made  trustee  in 
said  trust  deed;  and  that  the  trust  deed  was 
duly  recorded  on  the  2Sth  of  December,  1891, 
in  the  recorder's  office  in  Kane  county,  etc., 
and  thereby  said  trust  deed  was  a  cloud  up- 
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on  the  title  of  appellee  to  said  premises. 
The  Jl)iU  prays  that  said  truBt  deed  may  tra 
8et  aside  and  declared  void  as  against  appel- 
lee, etc.  To  this  bill  appellants  Henry  L. 
GIos  and  Lucy  M..GI08  filed  their  answer,  In 
which  they  set  np  that  the  said  Henry  L. 
Glos,  at  the  time  of  making  said  trust  deed, 
did  have  an  interest  In  the  land  described 
therein,  as  would  appear  by  the  records  of 
the  said  Kane  county,  and  that  the  trust 
deed  was  executed  to  secure  the  payment  of 
the  note  described  therein.  Appelant  Fred 
H.  Blume  filed  a  demurrer  to  the  bill,  and 
for  cause  of  demurrer  stated  that  the  com- 
plainant bad  not  In  her  bill  made  the  owner 
and  holder  of  the  note  secured  by  the  trust 
deed  a  party  defendant  On  the  hearing  In 
the  circuit  court,  appellee  established  title  to 
the  premises,  which  are  described  as  fol- 
lows: "Lot  on^  southwest  quarter  of  section 
twenty-five,  township  tblrty-elght,  ranse  sev- 
en east  of  th9  third  P.M.;  also,  lot  two. north- 
west quarter  of  said  section  twenty-flTe, 
township  thhty-elght,  range  seven  east  of 
the  third  P.  M."  Appellee  also  proved  that 
she  had  been  In  the  possession  of  the  prem- 
ises uaier  a  deed  of  conveyance  for  the  last 
13  years.  Appellee  also  put  In  evidence  the 
trust  deed  alleged  to  be  a  cloud  on  her  title, 
which  executed  by  Henry  h.  Glos  and 
his  wife,  and  panrarted  to  convey  "all  Inter- 
est^' in  the  real  estate  In  questi<m  to  Fred  H. 
Blume,  trustee,  to  secure  a  note,  payable  to 
the  order  of  themselves,  for  the  sum  of  f 7,- 
880  one  year  after  date,  with  interest  at  6 
pec  cent.  The  appellants  put  in  evidence  a 
tax  deed  ocecuted  by  A.  U.  Dnpee,  county 
clerk  of  Kane  county,  UL,  to  Henry  L.  Glos, 
dated  June  14,  1886,  conveying  the  following 
described  real  estate:  "The  east  vl^ntll- 
Uonth  of  a  vlglntiUlonth  of  the  east  ^/t* 
Inch  of  lot  one  in  the  S.  W.  quarter  of  section 
25,  town  38,  range  7,  and  the  east  vlglntll- 
Uonth  of  a  vlgintllllonth  of  the  east  %  Indh 
of  lot  two  In  northwest  U  of  section  25, 
town  38,  range  7,  in  the  county  of  Kane  and 
state  of  IllinolB.  Recorded  In  the  recorder's 
ofllce  of  said  Kane  county,  July  10.  188S,  In 
book  250,  page  286."  They  also  put  in  evi- 
dence the  tax  receipt  showing  payment  of 
taxes  on  part  of  the  premises  In  1801,  1802, 
and  1894.  The  court  overruled  the  demurrer 
of  Fred  H.  Blunie,  the  trustee,  and  on  the 
pleadings  and  evidence  entered  a  decree  for 
complainant  as  prayed  for  in  the  bill.  On 
appeal  the  decree  was  affirmed  In  the  ap* 
pellate  court 

F.  J.  Griffen.  for  appellants,  Charles 
Wheaton,  for  appellee. 

CRAIG,  J.  (after  stating  the  facta).  It  is 
first  claimed  in  tlie  argument  of  counsel  for 
the  apiKillants  that  the  court  erred  In  oven-ul- 
iug  the  demurrer  of  Fred  H.  Blume,  the 
trustee,  to  the  bill*  upon  the  ground  that  the 
owner  and  holder  of  the  note  secured  by  the 
trust  deed  was  a  necessary  pai-ty  to  the  bill. 


If  it  appeared  from  the  bill  that  the  note 
secured  by  the  trust  deed  had  been  indorsed, 
and  was,  when  the  bill  was  filed,  owned  and 
hel{Ct  1^  a  third  party,  there  would  be  much 
force  In  the  position  of  counsel  that  the  own- 
er of  the  note  was  a  necessary  party.  Bat 
the  bill  contains  no  allegation  that  the  note 
had  been  lnd(wsed,  or  that  It  was  hdd  or 
owned  liy  a  third  party.  Upon  an  examina- 
tion of  the  bill  It  wlU  be  found  that  the  al- 
legation, and  only  one,  in  r^ard  to  the  note 
and  deed  of  trust  and  the  holdo'  of  the  note, 
is  as  follows:  *niat  Henry  U  Glos,  fraudu- 
lently Intending  to  annoy  and  harass  ber, 
and  to  dond  her  title  to  said  premises,  on 
December  23,  1881,  executed,  with  his  wife, 
Lucy  M.  Glos,  to  Fred  EL  'Blume^  a  trust 
deed  on  said  premises,  iwet«idlng  to  secure 
a  note  of  the  snid  Glos  and  wife  for  $7,380, 
payable  to  themselves  one  year  from  date, 
with  Interest  at  6  per  cent  per  annum,  pay- 
able annually,  and  with  Interest  at  7  per  cent 
after  maturity;  that  said  Gkw  and  wife,  at 

'  the  time  of  the  execution  of  said  trust  deed, 
had  no  title  to  or  Interest  in  said  preluises  In 
law  or  equity,  and  had  no  right  or  authority 
to  execute  said  trust  deed,  or  any  trust  deed, 
on  said  land;  chargos  that  the  same  was 
executed  to  annt^  your  oratrix,  and  ctoud 
her  title  to  said  land.**  From  this  allei^tlon 
no  inference  can  be  drawn  that  the  note  was 
owned  andlidd  by  a  third  parson.  As  there 
was  nothing  In  the  bill  showing  that  the 
note  was  In  the  hands  of  a  purchaser  who 
was  not  a  party,  the  demurrer  was  property 
overruled.  Moreover,  there  was  nothing  In 
the  answer  of  appdlants  showing  that  th^ 
had  sold  and  transferred  the  note,  nor  was 
there  any  evidence  Introduced  on  the  hcftrlng 
that  such  was  the  fact  As  It  did  not  ap- 
pear from  the  Mil  that  the  note  had  been 
sold  and  transferred.  If  the  ai^lants  de- 
sired to  raise  the  question  Ui^  were  require 
ed  to  set  up  In  the  answer  that  they  had  sold 
the  note,  giving  the  name  of  the  purchaser, 
and  support  the  allegattcm  by  evldoce.  If 
iqipellants  had  pursued  this  course,  and  the 
court  had  decided  against  them,  they  would 
have  been  In  a  position  to  properly  raise  the 
question  now  attempted  to  be  raised.  But 
so  tax  as  appears  from  the  record  before  us, 
the  court  did  not  err  In  Its  disposition  of  the 
question  Involved. 

But  It  is  said  appdiants  acquired  a  tax 
title  In  the  premises,  and  they  merely  mort- 
gaged their  Interest  In  the  premises,  what- 
ever that  Interest  was,  and  hence  the  mort- 
gnge  or  deed  of  trust  was  not  a  cloud  on  ap- 
pellee's title.  As  has  been  seen,  the  land 
which  the  apiKllants  acquired  by  the  tax 
deed  was  described  In  the  deed  as  follows: 

"The  east  vlgintllllonth  of  a  vlglotlUlonth 
of  the  east  i/e«  inch  of  lot  one  In  the  S.  W. 
quarter  of  section  25,  town  SS,  range  7,  and 
the  east  viglntliUontta  of  a  vlgintllllonth  of 
the  east  14  inch  of  lot  two  In  northwest 
quarter  of  sectlcm  25,  town  38,  range  7,  In 
the  county  of  Kane  and  state  of  lUluoIs." 
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A.  tract  of  land  described  as  the  abore  may 
perhnps  be  pictured  In  the  ImaKiantion.  but 
such  a  tract  could  not  be  bouwled.  It  could 
not  be  located,  nor  could  a  person  take  pos- 
flesslon  of  such  a  tract  of  land  personally. 
Such  a  tract  could  have  no  existence  for  the 
purposes  for  which  lands  are  acquired  and 
held.  And  as  was  held  In  Carter  t.  Barnes, 
26  111.  465,  where  land  In  a  deed  Is  so  de- 
scribed that  It  cannot  be  Identified,  or  the 
description  calls  for  premises  not  having  an 
existence,  or  that  can&ot  be  found,  the  con- 
veyance  may  be  regarded  as  void.  But 
should  It  be  conceded  that  appellants  had  the 
right  to  mortgage  or  convey  the  land  as  de- 
scribed In  the  tax  deed,  they  had  no  au- 
thority to  make  the  mortgage  In  question. 
Appellee  owned,  as  has  been  seen,  lot  1  of 
S.  W.  U  section  25,  township  38,  range  7 
E.  of  third  P.  M.;  and  lot  2,  N.  W.  Vt  of 
section  23,  township  38,  range  7  E.  of  third 
P.  M.  Hie  deed  of  trust  In  question  exe- 
cuted by  appellants  does  not  convey  the 
premises  describing  them  as  was  done  in  the 
tax  deed,  nor  does  It  detdare  that  the  grantees 
have  conveyed  all  their  right,  title,  and  Inter- 
*  est,  in  the  premises.  But  the  language  of  the 
deed  of  trust  Is  this:  "The  grantors  convey 
and  warrant  all  interest  in  the  following  de- 
scribed premises:  pOeseriblng  the  property  as 
described  last  above.]"  "All  Interest"  has 
a  broader  signification  than  the  language 
"their  right,  title,  and  Interest,"  or  "aU  their 
right,  title,  and  Interest."  Giving  the  words 
used  their  common  and  obvious  meaning,  the 
language  is  broad  enough  to  oonTey  the 
premises  described  In  the  deed. . 

If  this  trust  deed  had  been  given  by  the  ap> 
pellants  on  the  land  they  claimed  to  have  pur 
chased  at  the  tax  sale,  vl^  the  east  vlgin 
tllllonth  of  a  vlglntllllonth  of  the  east  V«i 
Inch,  and  the  east  vlglntllllonth  of  a  vlgin- 
tllllonth  of  the  east  ^4  of  an  Inch,  of  the  land, 
it  may  be  that  appellee  would  have  had  no 
ground  to  find  fault  with  the  deed;  but  when 
they  deliberately  give  a  mortgage  on  her  lands 
as  they  are  described  In  the  deeds  under 
which  she  obtained  title,  for  the  sum  of 
$7,380,  and  that  mortgage  is  placed  upon 
recortl  as  a  valid  and  subsisting  lien  on  the 
premises,  a  more  serious  question  is  present- 
ed. Was  such  a  deed  of  trust  a  cloud  on  the 
title  of  appdlee  to  the  premises  In  question? 
We  think  it  was.  In  Gage  v.  Rohrback,  56 
111.  263,  It  was  held  that  a  claim  under  a  void 
sale  In  a  special  assessment  was  a  cloud  on  a 
title  which  a  court  of  equity  would  remove  up- 
on bill  filed  by  the  owner  of  the  property. 
The  same  doctrine  was  asRerted  In  Gage  v. 
BflUngs,  SG  III.  268.  In  Hodgen  v.  Guttery,  58 
m.  433,  it  was  held  that  equity  will  enter- 
tain Jurisdiction  on  behalf  of  the  owner  of  the 
fee  of  lands  to  remove  a  cloud  upon  his  title 
created  by  a  sale  of  the  pi*emlee8  and  a  deed 
thereunder  under  a  decree  of  foreclosure  of  a 
mortgage  therein.  It  Is  there  said:  "The  de- 
cree being  void  as  to  appellee  In  the  former 
ratt,  and  he  not  being  liable  to  pfiy,  or  the 


land  not  being  chargeable  with,  the  mortgage, 
has  appellee  any  right  to  maintain  this  bill? 
We  think  he  clearly  may,  to  remove  a  cloud 
on  his  title.  Here  is  n  decree  void  as  to  him. 
It  Is  true,  and  a  sale  and  deed  made  under 
the  decree  equally  void,  but  still  it  is  such  as 
to  deter  some  and  render  others  doubtful  In 
the  purchase  of  his  title.  It  Is  calculated  to 
materially  Impair  the  price  of  the  land  If  put 
apon  the  market.  •  •  •  For  that  reason 
it  Is  such  a  cloud  as  authorizes  a  court  of 
equity  to  entertain  Jurisdiction  for  its  re- 
moval." What  was  said  In  the  case  last  cited 
applies  here.  Should  appellee  undertake  to 
sell  her  land,  here  Is  a  mortgage  In  due  form 
of  law  for  a  large  sum  resting  upon  it.  This, 
to  a  person  not  sklUed  In  titles,  would  be 
enough  to  defeat  a  sale,  although  the  mort- 
gage was  not  executed  by  the  owner  of  the 
property. 

But  it  is  said  this  court  has  uniformly  held 
that,  where  a  tax  deed  or  tax  sale  is  void,  yet 
equity  required  the  party  seeking  to  remove 
the  tax  claim  to  do  equity  by  repayment  of 
the  amount  expended,  with  interest.  That  is 
true;  but  this  ts  not  a  proceeding  to  remove 
the  tax  sale  or  the  tax  deed  held  by  appellants. 
No  attack  has  been  made  by  the  bill  or  the  de- 
cree on  the  tax  deed  held  by  the  appellants.  It 
remains  unaffected  by  the  decree.  The  ob- 
ject of  the  bill  here  was  to  remove  a  deed  of 
trust  placed  upon  lands  which,  so  far  as  could 
be  determined,  were  not  embraced  In  the  tax 
deed,— lands  which  appellants  had  no  author- 
ity to  mortgage.  We  r^^ard  the  decree  as  cor- 
rect, and  the  Judgment  of  the  appellate  court 
will  be  affirmed.  Afilrmed. 


(164  111.  611) 
SHEA  et  aL  v.  MUBPHT  et  al. 
(Supreme  Court  of  Illlnola.  Jan.  19,  1897.) 
Deeu  —  Mbntil  Capacitv  —  Undue  Inplobkcb  — 

DbLIVBRT  —  EVIDBKCE  —  DSCL&RA- 

Tioya  or  Grabtor. 

1.  The  fact  that  the  grantor  was  81  years  old, 
and  that  his  mind  was  somewhat  impaired  by 
age,  Soes  not  show  want  of  mental  capacity, 
where  the  lawyer  by  whom  the  deed  was  drawn 
niid  the  notary  before  whom  it  was  acknowl- 
edged testified  that  they  thought  the  grantor 
perfectly  competent,  and  that  he  understood 
the  nature  of  the  deed. 

2.  Undue  Influence,  to  render  a  deed  void, 
must  be  such  as  to  deprive  the  grantor  of  free 
agency. 

3.  There  was  a  delivery  of  a  deed  where  the 
grantor  handed  it  to  a  third  person,  and  in- 
structed him,  without  reservatwn,  to  keep  it, 
and  deliver  it  to  the  grantee  after  the  grantor's 
death. 

4.  In  an  equity  case,  in  which  the  verdict  is 
merely  advisory,  errors  In  Instructions  are 
not  ground  for  reversal. 

5.  Declarations  of  the  grantor  after  delivery 
of  the  deed  are  inadmissible  to  invalidate  it. 

Appeal  from  circuit  court,  Lasalle  county; 
Charles  Blanchard,  Judge. 

Action  by  Sarah  Shea  and  others  agalns* 
Thomas  Murphy  and  others.  From  a  decree 
for  defendants,  plaintiff  appeal.  Affirmed. 
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TblB  was  a  bill  brought  by  Sarah  Shea, 
Elizabeth  Orlnlgan,  Mary  A.  Gibson,  and 
George  A.  MuriJhy,  against  Thomas  Murphy 
aud  others,  to  piutltlon  certain  lands  In 
Lasalle  county,  which  originally  were  owned 
by  Patrick  Murphy,  who  died  Intestate,  De- 
cember 10,  18&3,  leaving  complainants  and 
defendant  Thomas  Murphy  his  children  and 
only  heirs  at  law.  The  lands  consisted  of 
200  acres  in  I>asalle  comity  and  100  acres  in 
Kansas.  On  the  14th  day  of  October,  1893, 
Patrick  Murphy  executed  a  deed  conveying 
the  S.  H  of  the  N.  B.  31-35—1,  to  Thomas 
Murphy  for  life,  with  remainder  to  his  sons 
Thomas  Fmncls  Mui*phy  and  William  Ed- 
ward Murphy;  also  the  N.  ^  S.  N.  W.  hi, 
6—34^1,  to  Thomas  Murphy  for  life,  with 
remainder  In  fee  to  his  two  bods  Timothy 
John  Murphy  and  George  Murphy.  On  the 
same  day  Patrick  Murphy  executed  certain 
other  deeds,  one  conveying  to  Elizabeth  Crln- 
Igan  40  acres  in  Lasalle  county  for  life,  witb 
the  remainder  In  fee  to  the  children  of  said 
Thomas  Murphy;  another,  conveying  to 
Sarah  Shea  40  acres  of  land  In  Lasalle  coun- 
ty for  life,  with  remainder  In  fee  to  the  chil- 
dren of  George  A.  Murphy ;  another,  convey- 
ing to  George  A.  Murphy  and  Mary  A.  Gib- 
son 160  acres  of  land  in  Kansas.  It  was 
charged  In  the  bill  that  Patrick  Murphy,  at 
the  time  said  pretended  deeds  purport  to 
have  been  executed,  was  not  of  sound  mind 
and  memory;  that  he  was  81  years  old,  and 
mentally  Incapable  of  transacting  such  busi- 
ness; that  Thomas  Murphy  exercised,  imdue 
arts  and  fraudulent  practices,  and  resorted  to 
falsehood  and  misrepresentation,  to  Induce 
said  Patrick  Murphy  to  execute  said  deeds; 
and  that  Patrldt  Murphy  was  under  Improp- 
er restraint  and  undue  Influence.  It  was 
also  alleged  that  Patrick  Murphy  never  de- 
livered said  deeds,  and  never  allowed  them 
to  go  out  of  his  control,  and  that  he  Intended 
they  should  take  effect  only  after  his  death, 
and  that  they  are  void  under  the  statute  of 
wICs.  Thomas  Murphy  put  in  an  answer  to 
the  bill  in  which  he  admitted  the  death  of 
Patrick  Murphy  and  heirship  as  allied  In 
the  bill,  but  denied  that  Patrick  Murphy  died 
seised  of  said  real  estate,  but  avers  that, 
two  months  before  his  death,  he  conveyed 
It  to  the  defendant,  copies  of  said  deeds  be- 
ing Exhibits  A  aud  B  to  the  bill,  and  denies 
that  Patrick  Murphy  was  not  of  sound  mind, 
and  denies  that  he  ever  used  or  exercised 
undue  arts  or  fraudulent  practices,  or  re- 
Bcurted  to  misrepresentations,  to  induce  the 
execution  of  said  deeds.  Upon  application 
the  court  submitted  to  a  jury  the  following 
Issues  of  fact:  (1)  Was  Patrick  Murphy  of 
sound  mind?  (2)  Were  the  deeds  obtained 
by  imdue  influence?  (3)  Were  the  deeds  de- 
livered? (-t)  Did  Patrick  Murphy  Intend  that 
said  deeds  should  take  effect  only  after  his 
death?  The  jury  retiurned  a  verdict  that 
Patrick  Murphy  was  of  sound  mind,  that 
the  deeds  were  not  obtained  by  undue  In&u- 
ei.ce,  that  they  were  delivered,  and  that  Pat- 


rick Mniphy  did  not  Intrad  that  th^  should 
take  effect  until  after  his  death.  Upon  a 
return  of  the  verdict  the  court  overruled  a 
motion  to  set  aside  the  verdict,  and  entered 
a  decree  dismissing  the  bill,  to  reverse  which 
the  complainants  have  brought  this  appeal. 

E.  J.  Kelly  and  Brewer  &  Strawn,  for  ap* 
pellants.  V.  J.  Duncan,  Walter  Pannedc. 
and  T.  F.  Doyle,  for  appellees. 

CRAIG,  J.  (after  stating  the  facts).  While 
It  Is  true,  when  the  -deeds  were  exeaited, 
Fatridk  Murphy  was  advanced  In  years,  and 
was  somewhat  feeble  In  body,  and  perhaps 
his  mind  was  not  as  bright  and  vigorous  as 
it  had  been  in  former  years,  yet  we  do  not 
find  In  the  record  any  satisfactory  evidence 
tliat  he  was  of  unsound  mind,  or  Incapable 
of  transacting  business,  such  as  disposing  of 
property  by  deeds  of  conveyance.  It  ap- 
pears, from  the  evidence,  that  on  the  even- 
ing of  October  11,  1803,  he  made  up  his 
mtnd  to  send  for  some  .person  to  prepare 
deeds.  On  the  next  morning  be  sent  the 
defendant  to  'Lasalle  for  Mr.  Hasklns,  an 
attorney,  to  prepare  the  papers.  The  attMr- 
ney  came,  and  prepared  the  deeds,  as  he 
was  directed  by  Murphy.  They  were  read 
over,  hut  not  then  executed.  Mr.  Hasklns, 
In  his  testimony  In  regard  to  the  mental  ca- 
pacity of  Murphy,  testified:  "In  my  Judg- 
ment, his  condition  mentally  was  Just  as 
sound  as  any  man  I  ever  met."  Two  days 
after  the  deeds  were  written,  they  were  exe- 
cuted and  acknowledged  before  a  Justice  of 
the  peace.    John  Meara,  who  was  present 

•when  the  deeds  were  executed,  testified:  "I 
think  Patrick  Murphy  understood  the  nature 
of  the  business  be  was  engaged  In  at  the 
time  he  signed  the  deeds."  Andrew  Whalen, 
a  neighbor,  testified  that  Murphy  was  aUe 
to  transact  ordinary  business.  A  number  of 
other  witnesses  corroborate  the  evidence  of 
those  we  have  referred  to.  We  find  no  evi- 
dence in  the  record  which  would  Justify  the 
Jury  or  the  court  to  find  that  Patrick  Miir- 
phy,  at  the  time  the  deeds  were  executed, 
was  of  unsound  mind,  or  incapable  of  trans- 
acting the  business  of  disposing  of  bis  prop- 
erty.   The  fact  that  Oie  mind  may  have 

■  been  somewhat  Impaired  by  age  or  disease 
wiU  not  Justify  a  court  in  sotting  aside  a 
contract  or  a  deed.  It  is  ordinarily  enough 
that  the  contracting  party  has  sufficient  men- 
tal capacity  to  properly  understand  and  com- 
prehend the  nature,  character,  and  scope  of 
the  business  which  he  undertakes  to  trans 
act. 

In  regard  to  the  charge  in  the  bill  of  undue 
Influence  but  little  need  be  said.  Undue  In- 
fluence, to  render  a  deed  void,  must  be  of  a 
character  to  deprive  the  grantor  of  free 
agency.  1  Redf.  Wills,  522;  Dickie  v.  Car- 
ter. 42  111.  376;  Yoe  v.  McCord,  74  111.  44: 
Brownfield  v.  Brownfleld,  43  III.  153;  Roe  v. 
Taylor,  45  111,  491 ;  Burt  v.  Qulsenberry.  1S2 
111.  399,  24  N.  E.  822.  Nothing  of  that  kind 
appears  bere.  When  the  deeds  were  writteo 
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b7  tbe  attorney  Thomas  ^nrphy  was  not 
present,  and  no  directlona  were  given  or  sug- 
gestions made  by  him.  Indeed,  we  find  do 
evidence  in  the  record  that  Thomas  Murpby 
Importuned  his  father  to  execute  the  deeds, 
or  that  the  father  was  controlled  by  blm  or 
any  other  person.  On  the  other  hand,  so  far 
as  appears,  the  execution  of  the  deeds  was 
the  deliberate  act  of  Patrick  Murphy. 

But  It  is  claimed  that  the  deeds  were  not 
delivered  by  Patrick  Murphy,  and  hence  they 
were  Invalid.  Whether  there  was  a  delivery 
of  the  deeds  dep^ds  upon  what  occurred  at 
the  time  they  were  acknowledged,  on  the 
14th  day  of  October,  1803.  After  the  deeds 
were  written  two  days  before,  Murphy  In- 
formed Hasklns,  the  attorn^,  that  he  did 
not  Intend  to  sign  tiiem  tiiat  day.  The  ques- 
tion of  delivery  was,  however,  discussed. 
Mr.  Hasklns  testified:  "When  we  were  talk- 
ing about  the  signing  of  the  deed,  he  com- 
menced to  ask  me  questions  about  what  he 
would  have  to  do  with  the  deeds  after  they 
were  signed.  I  believe  I  said  to  him,  first, 
that  If  the  deeds  were  not  signed  and  deliv- 
ered In  his  lifetime  to  the  parties  to  whom 
they  were  made,  or  to  somebody  for  them, 
they  would  not  be  good.  Then  he  asked  me 
about  It,  and  I  explained  to  him  that  it  was 
essential  to  the  delivery  of  a  deed  that  It  be 
signed  and  delivered,  during  the  lifetime  of 
the  party,  eitha  to  the  parties  named  as 
grantees  In  the  deed,  or  somebody  for  them; 
and  the  persons  to  whom  they  were  deliver^ 
ed.  If  not  to  the  grantees,  would  have  to  have 
the  absolute  >»)ntrol  over  them,  and  he  would 
liaye  to  lose  the  right  to  recall  the  deeds,— 
lose  all  further  control  over  them.  I  ex- 
plained that,  to  him  fully,  and  then  he  said, 
when  he  signed  the  deeds,  be  would  deliver 
them  to  somebody.  He  did  not  want  to  give 
them  direct;^  to  the  heirs.  I  suggested  to 
him  about  making  the  deeds  utd  reserving 
a  life  estate  to  himself,  and  then  he  could 
deliver  them  to  the  parties.  He  said,  *No;' 
that  he  wanted  It  as  it  was  there;  that  suit- 
ed him  better;  that  he  would  deliver  the 
deeds  to  somebody;  that  would  be  all  right 
for  the  parties  to  whom  the  property  was  to 
go."  On  the  morning  of  October  14th,  two 
days  after  Hasklns  bad  given  directions  in 
r^gaxd  to  the  delivery  of  the  deeds,  Mrs. 
Meara  testified  to  a  conversation  she  had 
with  Mr.  Murphy  and  his  son  Thomas.  She 
testified:  "We  were  talking  about  sickness 
and  dying,  and  I  says  to  Mr.  Murphy  that  I 
didn't  think  he  was  going  to  live  very  long, 
and  I  didn't  think  he  was  going  to  die  very 
soon,  and  I  thought  be  would  never  get  over 
it;  and  Mr.  Murphy  says,  'I  have  lived 
longer  than  anybody  that  belonged  to  me.' 
I  don't  know  what  else  was  said,  and  then 
Mr.  Murphy  soys  to  Tom,— he  says,  1  will 
sign  the  deeds  if  yon  will  promise  to  leave 
them  In  the  hands  of  John  Meara  until  after 
I  die,'  and  Tom  says,  1  don't  care  who  has 
them.'  Then  he  says,  'Go  for  Hlckok.' "  Aft- 
er this  conversation  Mr.  Murphy  sent  for 


his  friend,  Mr.  Meara,  and  he  and  the  Jus- 
tice of  the  peace,  Hlckok,  arrived  at  the 
same  time.  Hickok  testlliea,  In  substance, 
as  follows:  "I  acknowledged  these  deeds 
October  14,  1883.  He  said  he  bad  been  hav- 
ing some  business  done  by  a  lawyer  from  La- 
salle,  and  he  bad  to  watch  the  lawyers  a  lit- 
tle, and  he  wanted  me  to  look  the  papers 
over.  I  read  them  to  Mr.  Murphy.  He  said, 
*That  is  all  right'  He  undertook  to  sign 
them  with  a  pen,  but  could  not  make  much 
of  a  fist  at  It,  and  then  he  signed  them  by 
his  mark.  I  acknowledged  them,  and  placed 
them  on  the  table.  John  Meara  came  up  to 
the  table,  and  Murphy  said,  'John,  you  take 
those  papers,  and  keep  them  until  I  am  gone, 
and  give  them  to  the  ones  they  belong  to.' 
Meara  said,  'I  will  see  that  they  are  kept 
safely.' "  There  was  other  evidence  In  cor- 
roboration of  the  Justice  of  ,the  peiace  who 
took  the  acknowledgment^  but  it  will  not  be 
necessary  to  repeat  it  here.  Meara  took  the 
deeds,  and  retained  them  In  his  possession 
until  the  death  of  Patrick  Murphy.  When 
the  deeds  were  placed  In  the  hands  of  Meara, 
Patrick  Murphy,  the  grantor,  reserved  to 
himself  no  right  to  recall  or  revoke  the  deeds 
during  his  life.  On  the  other  band,  the  en- 
tire dominion  and  control  of  the  deeds  pass- 
ed Into  the  bands  of  Meara,  who  held  them 
for  the  grantees  therein  named.  Where  a 
grantor  executes  deeds,  and  places  them  In 
the  hands  of  a  third  party,  to  be  held  and  de- 
livered to  the  grantees,  reserving  no  control 
whatever  over  the  instruments,  such  facts 
constitute  a  valid  delivery.  Baker  v.  Baker, 
ISO  llL  3&1.  42  M.  IE.  867;  Miller  v.  Heers, 
155  111.  28^  40  N.  E.  577.  In  the  Baker  Case, 
supra,  where  the  facts  in  regard  to  a  deliv- 
ery were  similar  to  the  facts  here,  we  said: 
"In  Stone  v.  Dnvall,  77  IlL  475,  we  held  that 
the  delivery  of  a  deed  for  land  to  a  tiilrd 
party,  to  be  retained  until  the  death  of  the 
grantor,  and  then  to  be  delivered  to  the 
grantee,  is  not  an  absolute  delivery,  and  will 
not  operate  to  vest  an  immediate  estate  in 
the  land;  but  ft  will  be  good  to  pass  the  ti- 
tle, at  the  grantcff's  death,  to  the  grantee  or 
bis  heirs.  *  *  *  In  the  case,  under  consid- 
eration the  grantor  passed  the  deeds  into  the 
possession  and  absolute  control  of  Joseph 
[the  son].  The  grantor  retained  no  control 
whatever  over  them,  but  Joseph  took  and  re* 
tained  the  entire  controL  and  they  never 
passed  out  of  his  possession  until  the  death 
of  the  grantor,  when  he  delivered  them  over 
to  the  respective  grantees.  Under  the  facts 
as  they  were  proven,  we  entertain  no  doubt 
in  regard  to  the  validity  of  the  delivery  of 
the  deeds." 

Counsel  for  appellants  have  assigned  some 
of  the  Instructions  given  for  the  appellees. 
In  a  case  of  this  character  where  the  verdifft 
of  the  Jury  was  merely  advisory.  If  the  de- 
cree rendered  by  the  court  Is  sustained  by 
the  evidence,  as  It  Is  here,  erroneous  instruc- 
tions would  not  be  ground  for  reversing  the 
decree. 
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Complaint  Is  also  made  that  the  conrt  err- 
ed In  refusing  to  permit  appellants  to  prove 
what  Patrick  Murphy  said  in  reference  to 
his  property.  It  Is  a  familiar  rule  that 
statements  made  by  a  grantor  are  inadmissi- 
ble for  the  purpose  of  Invalidating  a  deed. 
Where  a  person  has  eiecuted  a  deed,  he  can- 
not Invalidate  it  by  any  parol  declarations 
he  may  make.  Franris  v.  Wilkinson,  147  111. 
384,  35  N.  E.  150;  Nicewander  v.  Nicewan- 
der,  151  IlL  156,  37  N.  E.  698.  As  the  offered 
evidence  eoultl  have  no  bearing,  except  to  In- 
validate the  deeds,  It  was  properly  excluded. 
The  decree  ot  the  circuit  court  will  be  af- 
firmed. 


(1«  lU.  M9) 

BORRBLLI  v.  PEOPLE. 
(Supreme  Court  of  Illinois.   Jan.  19,  1897.) 
Homicide — Insuvficiext  Evidence — Juut — Ille- 
gal Panel— Challbnob  to  Arhat. 

1.  On  a  trial  for  murder  it  appeared  that 
while  defendant  and  the  deceased  were  fighting 
at  night  iu  the  rear  of  a  saloon,  in  a  dimiy- 
lighted  space,  defendaut  struck  the  deceased  m 
the  fnce  with  some  metallic  knuckles,  and  ^e 
deceased  called  for  help;  that  the  fatal  shot 
quickly  followed  the  call;  that  defendant  had 
shown  the  knuckles  to  several  persons  daring 
the  day,  and  had  said  that  he  was  going  to  use 
them  on  deceased;  that  no  one  saw  him  other- 
wise armed  except  two  witnesses,  who  testified 
that  they  saw  defendaut  fire  the  shot,  and  throw 
the  revolver  away,  but  they  placed  the  men  in 
such  relative  positions  that  the  shot,  as  shown 
by  the  course  of  the  ball,  could  not  have  been 
fired  by  defendant.  The  witnesses  were  both 
impeached.  No  other  witness  attempted  to  say 
who  did  the  shooting.  C.  was  near  the  men 
when  the  shot  was  fired,  and  one  witness  testi- 
fied that  in  the  Sash  of  the  revolver  he  saw 
three  men  or  more.  After  the  shooting,  defend- 
ant ran  into  a  shop  near  by,  and  exclaimed  that 
C,  in  attempting  to  shoot  him,  had  shot  the  de- 
ceased instead.  The  theory  of  the  defense  was 
that  C,  who  lived  with  the  deceased,  and  was 
seen  with  a  revolver  two  days  before,  ran  to  his 
assistance,  and  tired  the  shot,  as  claimed  by 
defendant.  Defendant  was  convicted.  Htidt 
that  under  the  evidence  he  was  entitled  to  a  new 
trial. 

2.  Under  Act  1874,  S  12,  which  provides  that 
if  for  any  reason,  during  the  term  of  court,  the 
panel  of  jurors  shall  not  be  full,  the  clerk  of 
the  court  may  draw,  in  the  office  of  the  county 
clerk,  such  number  of  jurors  as  the  court  may 
direct  to  fill  the  panel,  and  that  the  jurors  so 
drawn  ^'all  be  summoned  by  the  sheriff,  where 
the  court  baa  discharged  the  entire  panel  it  is 
error  to  order  a  venire  to  issue  to  the  sheriff 
commanding  him  to  summon  50  jurors  from  the 
body  of  the  county. 

S.  The  legality  of  a  panel  of  jurors  cannof  be 
tiuestioned  except  by  a  challenge  to  the  array. 

Error  to  criminal  court,  Cook  county;  Phi- 
lip Stein,  Judge. 

ffllverio  Borrelll  was  convicted  of  murder, 
and  brings  error.  Reversed. 

W.  S.  EUlott,  Jr.,  for  plaintiff  in  error.  M. 
T.  Moloney,  Atty.  Gen.,  for  the  People. 

PHILLIPS,  J.  The  plaintiff  in  error  was 
indicted  by  the  grand  jury  of  Cook  county 
for  the  murder  of  Domlnick  Parento,  and  at 
the  April  term,  1805,  was  tried,  convicted, 
and  sentenced  to  be  hanged.   From  that 


Judgment  this  writ  of  error  Is  sued  out,  and 

various  errors  are  assigned.  An  encounter 
between  the  accused  and  the  deceased  oc- 
curred on  Sunday  night,  November  25,  1894, 
which  was  not  of  a  serious  character,  but  In 
which  the  accused  received  some  slight 
bruises,  which  aroused  In  him  a  considerable 
degree  of  animosity,  and  an  apparent  deter- 
mination to  have  revenge.  With  this  object 
In  view,  the  accused  procured  metallic  knuck- 
les, which  he  exhibited  to  ecverni  persons  at 
different  times  when  be  was  explaining  how 
he  came  by  the  bruises  and  scratches  which 
be  claimed  he  received  at  the  hands  of  the 
deceased  and  one  Carmine  Colantoolo  In  the 
Sunday  night  encounter.  When  displaying 
those  metallic  knuckles,  he  declared  an  in- 
tention to  use  them  in  the  next  conflict, 
which  the  evidence  shows  he  was  deter- 
mined to  bring  about;  but  no  other  weapon 
was  exhibiteil,  or  other  threats  made,  at 
those  times.  On  the  nigbt  of  November  28, 
1894,  between  8  and  9  o'clock,  the  accused 
and  deceased  casually  met  in  an  open  shed 
immediately  west  of  and  adjoining  a  saloou 
kept  by  one  Volz  at  the  northwest  corner  of 
Sixty -Ninth  and  Page  streets  In  the  city  of 
Chicago.  A  few  feet  to  the  west  of  the 
shed,  and  upon  the  north  side  of  Sixty-Ninth 
street,  stands  a  two-story  frame  building, 
constituting  the  home  of  Domlnick  Parento 
and  his  family,  in  the  rear  of  the  upper  story 
of  which  Uved  Carmine  Colantonio  and  wife, 
witnesses  in  this  case.  About  a  half  a 
block  northward  from  Sixty-Ninth  street,  on 
the  east  side  of  Wood  street,  '^hlch  is  one 
block  west  of  Page  street^  stands  the  house 
of  Raffael  Apata,  at  the  beginning  of  this 
trial  one  of  the  co-defendants  herein.  About 
the  pame  distance  northward,  on  the  west 
side  of  Page  street,  stands  the  house  of  Sil- 
verlo  Borrelli,  the  defendant  On  the  north- 
east cofner  of  Page  and  Sixty-Ninth  streets 
stands  the  saloon  of  Mr.  Navagato,  within 
which,  just  prior  to  the  time  of  the  alleged 
homicide,  the  two  witnesses  Antonio  Papio 
and  James  Taglier  are  alleged  to  have  been 
standing  near  the  stove.  To  the  northward 
of  Navagato's  saloon,  upon  the  east  side  of 
Page  street,  and  fronting  to  the  west,  jtist 
across  the  alley  from  tbe  premises  of  Nava- 
gato, stands  the  barber  shop  of  Frank  Spe- 
cial, another  witness,  in  whose  shop  were 
congregated,  upon  the  night  of  the  homicide, 
several  congenial  friends  engaged  in  social 
convivialities.  All  of  these  parties,  in  mov- 
ing to  and  fro  in  the  discharge  of  their  social 
and  business  relations,  necessarily  came  to 
Sixty-Ninth  street  In  going  to  and  from  each 
other's  homes,  and  to  the  saloons  and  bar- 
ber shop  mentioned.  So  far  as  developed  by 
the  evidence,  the  only  artificial  light  relied 
upon  by  the  residents  of  the  described  local- 
ity was  that  furnished  by  the  city  electric 
lamps,  located,  one  each,  at  Wood  and  Six- 
ty-Ninth streets  and  Page  and  Sixty-Xtnth 
streets.  Each  of  these  lights  is_at  least  300 
feet  from  the  scene  of  the  bomtdde.  Oa 
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meeting  In  this  shed,  a  conrersatlon  com- 
meDced  between  the  accused  and  the  de- 
ceased, and  In  a  few  moments  the  quarrd 
was  renewed,  and  a  flgbt  commenced  be- 
tween them,  In  which  the  accused  strnck 
the  deceased  several  brutal  blows  In  the  face 
with  his  hand  wearing  the  metallic  knuckles. 
The  deceased  cried  out  In  a  loud  Tolce,  which 
attracted  the  attention  of  Tarlous  persona, 
among  others  Carmine  Golantonio,  who  ran 
towards  the  shed.  At  about  that  time  a  pis- 
tol was  fired,  the  ball  from  which  struck 
and  killed  Dominlck  Parento.  It  Is  claimed 
by  the  prosecution  that  the  shot  was  Ared 
by  the  accused,  whUe  on  the  part  of  the  de- 
fense It  is  urged  that  Carmine  Colautonlo, 
a  friend  and  a  godson  of  the  deceased,  fired 
the  shot  at  the  accused  during  the  striiggle, 
missing  him,  and  striking  Parento. 

The  testimony  of  Dr.  Louis  J.  Mitchell,  the 
coroner's  surgeon  who  examined  Parento*8 
body,  Is  that  there  was  a  wound  on  the  nose 
and  face  of  the  deceased  which  might  have 
been  made  with  metallic  knuckles;  there  was 
a  bullet  wound  below  the  left  armpit,  and 
five  Inches  from  and  on  a  line  with  the  nip- 
ple, and  its  track  was  from  left  to  right,  and 
slightly  forward  and  upward.  The  bullet 
was  taken  from  the  body,  and  was  of  38  cali- 
ber. Tony  Paplo  says  that,  about  five  min- 
utes before  the  deceased  was  shot,  he  drank 
with  him  at  Navagato'a  saloon,  and  shortly 
afterwards  heard  him  calling  for  help,  and 
he  (Paplo)  ran  out  of  Navagato's  saloon,  and 
says  he  saw  the  accused  at  the  south  door  of 
Vein's  saloon,  and  Parento  had  his  hands  up 
to  his  face;  that  that  was  the  first  thing  he 
saw  wlien  he  got  out  of  the  saloon;  that  he 
ran  west,  and,  just  as  he  got  to  the  corner, 
Borrelll  shot,  and  threw  the  revolver  away; 
that  Parento  was  at  the  southwest  comer  of 
a  water  trough  which  was  4  or  5  feet  from 
the  saloon;  that  Parento  stood  with  his 
knees  against  the  trough  when  shot,  and  wit- 
ness was  12  or  15  feet  distant  when  he  was 
shot;  did  not  see  Apata,  Colantonio,  or  Mrs. 
Volz,  or  anybody;  that  Colantonio  was  stab- 
bed after  the  shot,  and  came  there  first  after 
the  shooting.  Witness  says  he  followed  Bor- 
relli  to  Special's  barber  shop,  where  he  char- 
ged him  with  the  killing.  James  Tagller  tes- 
tifies that  he  was  with  and  just  behind  Paplo, 
and  saw  Borrelll  shoot  as  soon  as  he  got  out 
of  Navngato's  saloon,  and  saw  no  one  but 
Borrelll  and  Parento,  and  they  were  punch- 
ing their  faces;  that  Parento's  face  was 
smashed  up;  that  Parento  was  between  the 
trough  and  saloon,  facing  north,~facing  the 
door;  when  shot,  he  fell  forward,  got  up,  and 
fell  again;  did  not  see  Apata  or  Colantonio; 
that  Borrelll  threw  gun  away  after  the  shot. 
Thomas  J.  Hnughey  left  the  Volz  saloon  with 
his  son,  and  heard  quarreling  In  the  shed. 
He  walked  to  Wood  street,  one  block  west  of 
Page,  turned  around,  and  saw  the  flash  of  a 
gun,  and  bcUcvos  he  saw  three  men;  and, 
when  the  shot  was  first  fired,  It  was  within 
three  or  four  feet  of  the  shed.  lie  crossed 
45  N'.E.~0& 


Slx^-Ninth  street,  went  up  on  the  south  side, 
of  the  street  to  Page,  and  crossed  on  Page, 
and  came  to  Volz's  saloon,  and  saw  Paplo  go- 
ing towards  Volz;  and  saw  Colantonio  tu  the 
saloon  when  be  got  to  the  place  where  Paren- 
to was  tying  on  the  walk.  Mrs.  Louise  Volz 
was  IJQ  the  saloon,  and  heard  a  shot;  rushed 
to  the  door;  saw  Colautonlo  and  Parento 
standing  up  and  Borelll  lying  down;  (md,  as 
she  was  In  the  door,  Borrelll  sprang  up,  and 
rushed  Into  the  house,  pushing  her  aside,  and 
disappeared  at  the  back  part  of  the  saloon. 
William  Schenkel,  a  son  of  Mrs.  Volz,  testi- 
fied to  Borrelli's  rushing  Into  the  saloon  just 
after  hia  mother  opened  the  door.  RaCfael 
Apafa  testifies  that  he  heard  the  quarreling 
between  Borrelll  and  Parento,  saw  the  blows 
struck,  heard  Parento  halloo,  and  saw  Col- 
autonlo running  towards  him  with  a  pistol  in 
his  hands;  and  he  threatened  to  shoot  the 
witness,  who  struck  Colantonio  with  a  knife 
on  the  shoulder  blade,  and  started  to  run 
away.  When  he  got  a  short  distance,  he 
heard  a  shot  He  passed  on  to  his  home,  and 
returned  at  once  to  Special's  shop,  where  he 
saw  the  defendant,  who  said  he  was  fight- 
ing with  Parento,  when  Colantonio  came  up 
and  shot  at  him,  but  hit  Parento.  Borrelll 
testifies  that  he  was  fighting  with  Parento, 
when  Colantonio  came  up,  and  snapped  his 
gun  at  him  two  or  three  times  before  It  was 
fired,  and  at  the  shot  Parento  cried  out.  A 
revolver  was  found  near  the  body  of  Parento 
which  was  a  38  caliber,  and  contained  one 
unexploded  cartridge,  unmarked  and  unpunc- 
tured;  one  unexploded  cartridge  marked  "0. 
0.  C.,*'  pimctured;  one  empty  shell  marked 
"U.  M.  C.*';  one  empty  shell  marked  "C.  C. 
C";  and  there  was  one  empty  chamber.  Col- 
autonlo had  borrowed  of  James  Snow  a  re- 
volver, which  was  returned  to  him  a  day  or 
two  before  this  difficulty.  Snow  says  all  the 
chambers  of  that  revolver  wero  loaded  when 
it  was  loaned,  as  also  when  It  was  returned 
to  him,  and  had  not  been  fired.  He  got  it  at 
Colantonio's  house,  and,  when  It  was  handed 
him,  Colantonio  took  another  from  a  table, 
and  put  it  In  his  pocket,  as  Snow  testifies. 
Snow's  revolver  was  a  32  caliber,  and  he  got 
the  same  from  Colantonio  between  5  and  6 
o'clock  on  Monday  morning;  and,  the  night 
before,  Mrs.  Colantonio  desiring  to  attract  the 
attention  of  the  police,  fired  a  revolver  twice. 
She  says  It  was  Snow's  she  shot.  She  also 
says  she  loaded  it  again  from  cartridges  she 
bad  In  the  house.  Colantonio  says  he  loaded  It 
after  it  was  shot  off  by  his  wife.  If  Colantonio 
had  another  revolver  tlian  Snow's,  as  the  lat- 
ter testifies,  then.  If  Mrs.  Colantonio  fired 
that  one  off  instead  of  Snow's,  nnd  it  was 
loaded  as  claimed.  It  might  explain  the  dif- 
ferent make  of  cartridges  In  the  one  found. 
It  is  apparent  that  the  death  of  Parento  re- 
sulted from  a  shot  from  the  revolver  found 
near  his  body. 

From  this  evidence  one  cannot  avoid  the 
conclusion  that  Tony  Paplo  and  James  Tag- 
ller did  not  see  Bou'elll  fire  the  shot,  becauao 
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they  say  they  came  to  the  corner,  and  did 
not  see  Golantonlo  and  Apata,  who  fought 
at  the  Tolz  corner,  between  Navagata's  sa- 
loon and  the  place  where  Borrelli  and  Pa- 
rcnto  were  fighting.  Mrs.  Volz,  who  looked 
out  of  the  saloon  door,  and  saw  Borrelli  and 
Parento  and  Golantonlo,  did  not  see  either  of 
them.  Thomas  J.  Haughey  saw  Papio  com- 
ing from  Navagata's  when  he  came  from 
Wood  street  a  block  west,  and  crossed  to 
Volz's  saloon.  Papio  and  Taglier  did  not  de- 
scribe the  location  of  Borrfilli  and  Parento 
like  any  of  the  other  witnesses.  They  have 
Borrelli  with  his  left  hand  on  the  door  of 
the  saloon,  and  Parento  at  the  end  of  the 
trough,  with  his  hands  to  his  face,  fucing 
northward,  with  BorTelll  a  little  west  of 
him.  In  this  position  the  shot  could  not 
have  been  fired  by  Borrelli,  and  entered  the 
left  side,  under  the  armpit,  of  the  deceased. 
In  addition  to  this,  these  witnesses  are  both 
Impeached,— one  by  testimony  Impeaching 
the  general  reputation  of  the  witnesses,  and 
the  other  by  contradictory  statements  made 
out  of  court.  Faets  and  cU'cumstances  de- 
tailed by  the  other  witnesses  who  were  In  a 
position  to  see  contradicts  the  testimony  of 
these  witnesses.  Their  evidence  out  of  the 
case,  and  all  that  Is  left  Is  the  fact  that  Bor- 
relli and  Parento  were  fighting,  and  the  lat- 
ter was  shot.  No  other  persons  pretend  to 
say  who  did  the  shooting.  Golantonlo  was 
near  the  men,  as  Mrs.  Volz  testifies.  They 
were  right  close  together  right  after  the 
shot.  Golantonlo  admits  he  was  only  a  short 
distance  away,  and  Haughey,  when  he  saw 
the  flash,  saw  three  men  or  more.  Golan- 
tonlo seems  to  try  to  know  a  great  deal 
about  the  case,  and  yet  to  put  himself  In 
such  relation  that  he  could  not  have  fired 
the  shot.  He  heard  Parento  calling,  and  ran 
towards  him,  as  Apata  testifies,  and,  as  he 
testifies,  he  had  a  gun,  and  threatened  to 
shoot  him  (Apata),  who  with  a  knife  struck 
Colantonio  on  the  shoulder  blade.  Apata 
tben  ran  away  from  Golantonlo,  and  the  lat- 
ter ran  on  towards  Borrelli  and  Parento; 
and  Apata  testifies  that,  when  be  got  25 
steps  away,  he  heard  a  shot.  Immediately 
after  the  shot.  Mrs.  V0I2  saw  him  there. 
Borrelli  testifies  he  was  there,  and  he  admits 
he  was  near.  Parento  was  his  godfather, 
and  he  lived  In  the  house  of  the  latter.  He 
knew  of  the  difficulty  on  Sunday  night,  and 
of  the  threats  that  had  been  made  by  Bor- 
relli, and  It  could  well  be  anticipated  Uiat  be 
would  go  to  the  aid  of  Parento.  Apata  says 
Colantonio  had  a  revolver.  He  denies  it 
Snow  says  Golantouio  had  a  revolver  on 
Monday,  and  put  It  in  his  pocket,  when  he 
(Snow)  got  his  from  Colantonio.  No  one 
saw  Borrelli  with  a  gun  at  any  time  except 
as  claimed  by  Papio  and  Tagiier.  No  one 
claims  the  gun  found  near  the  deceased.  It 
was  a  38  caliber, — same  as  the  bullet  taken 
from  the  laody  of  the  deceased.  Borrelli  had 
metallic  knuckles,  and  showed  them,  declai'- 
ed  bis  purpose  to  use  them,  and  did  use 


them  on  that  night  Borrelli  ran  through 
the  saloon,  and  passed  over  to  Special's  bar- 
ber shop,  wbere  he  stated  that  Colantonio 
had  tried  to  shoot  him,  and  hit  Parento.  He 
repeated  It  when  Papio  came  In  and  chained 
him  with  the  killing.  The  facts  and  circum- 
stances In  the  case  seem  to  corroborate  the 
theory  of  the  defense.  These  are  the  mate- 
rial facts  appearing  in  this  record. 

By  this  record  and  the  supplemental  record 
filed  by  leave  of  court  It  appears  that,  at  the 
term  at  which  the  defendant  was  tried,  a 
Jury  had  been  regularly  drawn,  which  was 
discharged  by  the  court  The  court,  by  the 
act  of  discharging  the  entire  panel,  was  left 
without  any  Jurors  selected  in  pursuance  of 
the  statute.  Thereupon  the  court  ordered  a 
venire  to  issue  to  the  sheriff,  commanding 
him  to  summon  50  Jurors  from  the  body  of 
the  county.  This  venire  was  returned  serv- 
ed, and  In  accordance  therewith  44  persons 
reported,  were  accepted,  and  ordered  to  be 
In  attendance  on  the  criminal  court  to  cou- 
stltute  the  full  panel  of  petit  Jurors.  No 
other  Jurors  were  In  attendance  on  the  court 
Section  12  of  "An  act  concerning  Jurors  and 
to  repeal  certain  acts  therein  named,"  in 
force  February  11,  1874,  provides  as  follows: 
"The  Judge  shall  examine  the  Jurors  who  ap- 
pear, and  If  more  than  twenty-four  petit  Ju- 
rors who  are  qualified  and  not  subject  to  any 
exemption,  or  any  of  the  disqualifications 
provided  in  this  act,  shall  appear  and  remain 
after  all  excuses  are  allowed,  the  court  shall 
discharge  by  lot  the  numbers  in  excess  of 
twenty-four.  If  for  any  reason  the  panel 
of  petit  Jurors  shall  not  be  full  at  the  open- 
ing of  such  court,  or  at  any  time  during  the 
term,  the  clerk  of  such  court  may  agaia  re- 
pair to  the  office  of  the  county  clerk  and 
draw  in  the  same  manner  as  at  the  first 
drawing  such  number  of  Jurors  as  the  court 
shall  direct,  to  fill  such  panel,  who  shall  be 
summoned  In  the  same  manner  as  the  oth- 
ers, and,  if  necessary.  Jurors  may  continue 
to  be  so  drawn  and  summoned  from  time  to 
time  until  the  panel  shall  be  filled."  The 
regular  panel  of  Jurors  having  been  dischar- 
ged, and  no  regular  panel  In  attendance  on 
the  court.  Instead  of  issuing  a  venire  to  the 
sheriff,  commanding  him  to  summon  50  Ju- 
rors from  the  body  of  the  county,  the  court 
should  have  ordered  the  clerk  to  draw  from 
the  box  containing  the  list  of  Jurors  In  the 
county  clerk's  office,  in  accordance  with  that 
provision  of  the  statute.  In  Gropp  v.  Peo- 
ple, 67  111.  154,  where  a  similar  statute  hav- 
ing reference  to  the  jury  in  civil  cases  was 
before  this  court  for  construction  with  ref- 
erence to  organizing  a  panel  of  Jurors,  we 
held:  "tinder  the  'Act  concerning  Jurors,'  of 
April  10,  1872.  which  was  in  force  at  the 
time  of  this  trial,  the  panel  of  Jurors  was 
irregularly  filled.  Instead  of  the  court  order- 
ing the  sheriff  to  summon  a  sufficient  num- 
ber to  fill  the  panel,  the  clerk  of  the  circuit 
court  should  have  drawn  tvom  the  box  ia 
the  county  clerk'B  office^  containing  the  list 
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of  persons  summoned  hy  the  sheriff.  Were 
this  a  cMl  cause,  no  doubt  It  would  have 
been  a  good  cause  of  challenge  that  the 
panel  of  Jurors  was  so  constituted  In  viola- 
tion of  this  act."  The  same  act  was  again 
before  this  court  for  construction  In  Lincoln 
V.  Stowell,  73  lU.  246,  and  it  was  there  held: 
"Had  there  been  no  provision  In  the  statute 
for  obtaining  a  jury  when  at  the  same  time 
the  court  was  required  to  be  held  untU  the 
business  was  disposed  of,  perhaps  recourse 
might  have  been  had  to  the  common-law 
power  of  the  court  for  the  purpose  of  ob- 
taining a  Jury,  as  was  done  In  Stone  T.  Peo- 
ple, 2  Scam.  326.  But  In  this  case  no  such 
difficulty  had  arisen.  A  mode  was  provided 
by  the  statute  by  which  a  Jury  could  be  ob- 
tained. Under  section  13  it  is  provided:  'If 
for  any  reason  the  panel  shall  not  be  full  at 
the  opening  of  the  court,  or  at  any  time  dur- 
ing the  term,  the  clerk  of  the  court  shall 
again  repair  to  the  office  of  the  county  cleric, 
and  draw  in  the  same  manner  as  the  first 
drawing,  which  shall  be  summoned,'  etc. 
Under  this  section,  if  none  of  the  Jurors  first 
drawn  and  served  should  appear  at  the  be- 
ginning of  the  term,  It  would  no  doubt  be 
proper  to  have  a  full  panel  drawn  and  serv- 
ed in  like  manner.  If,  during  the  term, 
there  should  be  no  Jury  present,  for  the  rea- 
son that  the  time  for  which  they  were  se- 
lected bad  expired,  or  other  cause,  an  entire 
panel  could  be  drawn  and  then  summoned 
in  the  mode  pointed  out  in  the  statute. 
When,  therefore,  the  court  saw  a  Jury  would 
be  necessary  for  the  trial  of  causes  for  the 
fourth  week  of  the  term,  the  clerk  sliould 
have  drawn  In  the  manner  provided  in  the 
statute.  This  not  having  been  done,  but  a 
Jury  having  been  selected  by  the  sheriff  from 
the  county,  the  challenge  to  the  array  inter- 
posed by  the  defendant  was  proper,  the  over- 
ruling of  which  was  error  for  which  the 
judgment  will  have  to  be  reversed." 

The  provisions  of  the  act  of  1872  and  the 
act  of  1874  In  reference  to  the  manner  of 
summoning  the  regular  panel  are  substantial- 
ly alike.  The  act  of  1874  ai^lles  to  both 
civil  and  criminal  cases,  while  the  act  of 
1872  was  by  Its  terms  applicable  to  civil 
cases  only.  The  act  of  1874  was  before  this 
court  for  construction  In  Slebert  v.  People, 
148  Ul.  571,  32  N.  E.  431;  and  It  was  there 
held,  with  reference  to  the  language  of  sec- 
tion 12  of  the  act:  "It  seems  to  be  plain, 
from  the  language  of  the  section  of  the  stat- 
ute relied  upon,  if  for  any  reason  during  the 
term  of  court  the  panel  of  Jurors  shall  pot 
be  full,  the  clerk  of  the  court  may  draw 
such  number  of  Jurors  as  the  court  may  di- 
rect to  fill  the  panel,  and  the  Jurors  so  drawn 
are  required  to  be  summoned  by  the  sheriff." 
When  the  counsel  for  defendant  In  this  case 
asked  for  a  list  of  the  panel  of  jurors,  he 
was  banded  a  list  of  44  jurors  who  had  not 
been  selected  In  pursuance  of  the  statute, 
and  which  constituted  no  panel  known  to 
the  law.   By  the  express  provlsione  of  the 


statute,  a  full  panel  consists  of  24  jurors. 
The  defendant  objected  to  the  Jury,  and  was 
ordered  to  proceed  with  the  selection  of  a 
Jury  from  the  list  so  furnished.  In  the  mo- 
tion for  a  new  trial  the  manner  of  selecting 
the  Jury  Is  assigned  as  one  of  the  causes  for 
a  new  trial,  and  the  defendant  filed  numer- 
ous affidavits  going  to  show  that  he  was 
prejudiced  Injuriously  from  this  cause.  Some 
of  these  affidavits  are  to  the  effect  that  affi- 
ants do  not  believe  a  person  of  Italian  ex- 
traction, at  the  hands  of  a  Jury  chosen  In 
whole  or  Id  part  from  citizens  having  their 
places  of  business  upon  South  Water  street 
in  the  city  of  Chicago,  could  have  a  fair 
trial.  Two  of  these  affiants  state  that  they 
(affiants)  have  been  engaged  in  the  commis- 
sion business  on  South  Water  street  In  said 
city  continuously  for  the  past  20  years;  that 
they  now  have  their  place  of  business  at  127 
South  Water  street  "This  affiant  says  that 
he  knows  the  people  doing  business  on  said 
and  neighboring  streets  In  said  city,  and 
Is  well  Informed  as  to  their  estimation  of 
persons  of  Italian  birth  In  general,  from  his 
long  association  with  them,  and  from  the 
many  opinions  which  he  has  heard  express- 
ed by  numberless  persons  doing  business  on 
said  South  Water  Street  of  said  Italian  peo- 
ple; and  this  affiant  says  that  from  his  said 
means  of  knowledge  and  Information  he 
knows  that  there  is  a  deep-seated  prejudice 
existing  among  said  business  men  against 
the  average  person  of  Italian  extraction. 
This  affiant  further  says  that.  Judging  from 
his  said  knowledge  and  prejudices,  and  the 
universality  of  Its  existence  as  observed  by 
this  affiaut,  this  affiant  does  not  believe  that 
a  prisoner  of  Italian  birth  could  receive  a 
fair  and  Impartial  trial  at  the  hands  of  a 
Jury  composed  of  citizens  drawn  (wholly  or 
largely  from  among  the  men  doing  business 
on  said  South  Water  street"  Forty-seven 
persons  were  examined  from  which  to  ob- 
tain a  Jury.  Of  these,  eight  were  residents 
of  South  Water  street,  and  the  residence  of 
sixteen  of  those  «amined  is  not  stated.  It 
is  apparent  the  manner  of  selecting  a  jury 
was  not  in  pursuance  of  the  statute;  and 
that,  of  the  vast  population  of  Cook  county, 
more  than  one-sixth  of  those  examined  were 
from  the  very  locality  where  there  was  a 
prejudice  against  men  of  the  nationality  of 
the  defendant,  is  sufficiently  Indicative  that 
the  manner  of  selection  was  to  the  prejudice 
of  the  defendant 

The  jury  was  not  Impaneled  In  accoi'dance 
with  the  statute.  We  have  frequently  held, 
however,  that  the  only  manner  In  which  the 
legality  of  the  panel  can  be  raised  Is  by  chal- 
lenge to  the  array.  The  only  manner  Is 
which  the  legality  of  the  panel  was  chal- 
lenged was  by  an  objection  to  the  Jury, 
which  was  overruled.  This  did  not  raise  the 
question.  Wiiere  a  challenge  to  the  array 
Is  made,  the  challenger  must  stand  ready  to 
prove  his  challenge  by  proof  of  Its  illegality. 
This  proof  may  be  made  by  oral  evidence  oi 
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by  affldarlta.  The  bett^  practice  Is  to  make 
the  proof  by  aiMsLriti.  Id  tbls  manner  the 
question  as  to  the  svffldency  of  the  panel 
can  be  determined.  It  cannot  be  by  an  ob- 
jection to  the  Jvay.  Prom  the  erldence  In 
this  record  we  are  constrained  to  hold  that 
a  new  trial  should  hare  been  awarded.  The 
Judgment  of  the  criminal  court  of  Cook  coun- 
ty Is  reversed,  and  the  cause  la  remanded 
for  a  new  trial. 


(161  N.  Y.  579) 

DOING  V.  NEW  YORK.  O.  &  W.  RT.  CO. 
(Court  of  Appeals  of  Nevr  York.  Feb.  2, 1887.) 

NEGUOSITCB— IXJtURT  TO  EVP1.0TE— QUBSTION  TOR 
TBB  JORT. 

1,  Where  a  partially  loaded  car  was  shnnted 
on  the  track  leadiuf;  into  a  railroad  repair  shop, 
by  emnlofgs  working  in  the  yard,  with  euch 
force  that  it  crashed  through  the  closed  doors 
of  the  shop,  and  killed  nn  employ^  working  in- 
aide,  who  could  not  Bee  its  approach,  and  it 
appeared  that  the  shunting  of  cars  on  such 
tracks  towards  the  shops  was  a  common  prac- 
tice, and  the  existence  of  a  rule  against  It  was 
in  dispute,  the  question  of  whether  the  railroad 
company  was  negligent  in  failing  to  furnish  the 
deceased  a  reasonably  safe  place  to  work  was 
one  for  the  jury.   26  N.  Y.  Supp.  405,  reversed. 

2.  Whether  the  company  was  negligent  in 
failing  to  furnish  its  employes  with  suitable 
appliances,  which  negligeuce  was  the  proxi- 
mate cause  of  the  injury,  was  also  a  question 
for  the  jury,  there  being  evidence  that  the 
brake  was  defective,  and  that  the  fact  was 
known  to  the  foreman  in  charge. 

Gray,  J.,  dissenting. 

Appeal  from  supreme  court,  general  term. 
Fourth  department. 

Action  by  Loren  Doing,  as  administrator 
of  Robert  P.  Hare,  against  the  New  York. 
Ontario  &  Western  Railway  Company,  for 
negligently  causing  the  death  of  plalntlETB 
intestate.  A  nonsuit  granted  by  the  circuit 
court  was  affirmed  by  the  general  term  of 
the  supreme  court  (20  N.  Y.  Supp.  405),  and 
plaintiff  appeals.  Reversed. 

Oeorge  W.  Bay,  for  appellant  Howard 
D.  Newton,  for  respondent. 

O'BRIEN,  J.  The  plMntliTs  Intestate  was 
killed  on  the  3d  day  of  March,  1890,  while  at 
work  in  the  defendant's  repair  shop,  and  It 
Is  claimed  that  his  death  was  the  result  of 
negligence  on  the  part  of  the  defendant. 
At  the  trjal,  when  the  plaintiff's  proofs  were 
dosed,  the  court,  on  motion  of  defendant's 
counsel,  granted  a  nonsuit,  and  the  com- 
plaint was  dismissed,  to  which  ruling  the 
plaintiff  excepted.  The  Judgment  cannot  be 
sustained  If,  In  any  fair  view  of  the  case, 
there  was  any  evidence  for  the  consideration 
of  the  Jury  on  the  question  of  defendant's 
negligence.  The  proofs  established,  or  tend- 
ed to  establish,  the  following  facts:  The 
deceased  was  at  work  repairing  a  crippled 
car  In  the  repair  shop,  which  occupied  the 
whole  of  a  building  50  feet  wide  and  about 
200  feet  in  length.  Three  tracks  passed 
through  the  shop  through  doors  which  were 
kept  closed,  and  there  were  no  windows  on 


tiie  side  where  the  tracks  entered  the  build- 
ing from  the  yard.  These  tracks  ran  from 
tile  shop  out  into  the  yard,  and  were  con- 
nected with  the  main  track  and  other  tracks 
X)^  switches.  The  thi-ee  tmcka  were  used 
for  the  purpose  of  moving  crippled  cars  and 
material  into  and  from  the  shop  to  the  main 
and  Bide  tracks.  The  cars  were  moved  by 
being  kicked  or  shimted  by  means  of  force 
applied  to  them  by  engines  some  dlstuice 
from  the  shop,  and  In  that  way  propelled  by 
the  momentum  into  or  near  the  shop  doors, 
and  controlled  while  In  motion  by  the 
brakes.  On  the  day  that  the  deceased  was 
killed,  some  of  the  men  who  worked  In  the 
yard  or  about  the  shops  were  moving  cars 
on  the  tracks  outside  the  shop  for  the  pur- 
pose of  collecting  and  moving  scrap  iron. 
There  was  a  pile  of  this  Iron  near  one  of 
the  tracks,  about  20  feet  from  the  shop  door, 
and  the  men  wanted  to  load  It  upon  a  car« 
With  this  end  In  view,  they  placed  a  car 
already  loaded  with  24,000  pounds  of  scrap 
iron  on  one  of  these  tracks  at  a  point  about 
800  feet  from  the  doors,  and  there  kicked  or 
shunted  it  towards  the  shop.  The  brake- 
man  evidently  saw  that  the  force  applied 
would  send  the  car  past  the  pile  of  Iron 
where  they  intended  to  have  it  stop,  and 
possibly  through  the  doors,  and  he  attempt- 
ed to  control  the  movement  with  the  brake, 
but,  for  some  reason,  it  did  not  work,  and 
the  car  ran  post  the  pile  of  Iron,  crashed 
through  the  doom,  and  killed  the  deceased, 
who  was  working  inside  under  one  of  the 
crippled  cars.  He  hod  no  means  of  gnard- 
iDg  against  such  a  peril,  as  it  was  Impoesi- 
ble  for  falm  to  see  the  approacblng  ear,  even 
If  the  work  at  whi(A  he  was  employed  would 
permit  him  to  be  on  the  lookout,  Mnce  the 
doors  were  closed,  and  there  were  no  win- 
dows. 

The  question  Is  whether  titis  was  on  ao 
cldent,  or  tiie  result  of  some  neglect  or 
breach  of  duty  on  the  part  of  the  defendant. 
A  loaded  car  was  driven  through  the  door  of 
ft  workshop  filled  with  busy  men,  and  one 
of  them  was  killed.  That  the  defendant's 
workmen,  In  attempting  to  move  cars  In  this 
manner  In  the  yard  were  engaged  In  a  very 
dangerous,  If  not  reckless,  experiment  can- 
not well  be  denied.  The  danger  of  the  ex- 
periment consisted  In  moving  cars  In  such 
a  way  that  no  one  could  tell  exactly  when  or 
where  they  would  stop.  If,  tn^on  the  occa- 
sion In  question,  the  force  applied  was  so 
measured  that  the  car  would  stt^  at  the 
pile  of  scrap  Iron,  the  deceased  would  not 
have  been  killed;  but  If  the  force  applied 
was  sufficient  to  send  It  20  feet  further,  and 
It  could  not  be  controlled  by  the  brake,  the 
danger  to  the  men  inside  the  shop  was  so 
obvious  that  the  manner  in  which  this  part 
of  the  defendant's  work  was  carried  on  may 
very  well  be  characterized  as  reckless.  We 
wlU  assume,  then,  what  cannot  be  ques- 
tlcned,  that  the  workmen  w^  doing  the  de- 
fendant's work  In  a  dangerous  and  reckless 
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manner.  But  them  iroi^men  mm  doing 
nothing  but  what,  according  to  the  testi- 
mony, they  had  been  doing  for  ^ears  before. 
If  the  defendant  permitted  its  employes  to 
carry  on  its  operations  upon  these,  three 
tracks  outside  the  shop  In  such  a  manner  as 
to  endanger  the  lives  of  those  inside*  who 
could  not  protect  themselTes,  it  failed  to  dis- 
charge to  the  deceased  the  ivtr  which  the 
U^w  Imposed  upon  It  of  furnishing  him  a 
reasonably  safe  place  to  do  bis  work.  The 
defendant  had  the  power  to  control  and  reg- 
ulate Its  bnslnesft  The  law  Imposed  upon 
it  the  duty  of  making  and  enforcing  such 
reasonable  rules  and  regulations  for  the  goT- 
cmment  of  tbe  men  in  Its  service  as  to  pre- 
vent or  guard  ag^ntt  Injury  by  one  servant 
to  another  In  so  far  as  that  was  reasonable 
and  practicable.  It  could  certainly  put  an 
^d  to  the  practice  of  proj^elUng  cars  upon 
these  tracks  by  a  force  that  could  not  be 
ccmtrolled,  and  It  could  provide  for  movii^ 
them  In  some  other  and  safer  way.  In  oth- 
er words.  It  could  change  this  method  of 
doing  the  woric  by  malting  proper  rules  and 
regulations  to  that  end.  The  Jury  could 
have  found  from  the  evidence  that  the  prac* 
tiee  of  kicking  or  (hunting  cars  upon  these 
tracks  In  the  direction  of  the  doors  of  the 
repair  shop  vnu  known  to  tbe  defendant 
The  danger  to  be  apprehoided  from  such  a 
practice  was  so  obvlons  that  the  defendant, 
In  the  proper  discbarge  of  the  duties  which 
It  owed  to  Its  employfis,  was  bound  to  gnard 
against  It  by  proi»er  rules  and  regulations, 
80  far  as  that  was  reasonable  and  practica- 
ble. Abel  T.  Canal  Co.,  128  N.  T.  08%  28  N. 
B.  668;  Morgan  v.  Iron  Co.,  1S8  N.  T.  670, 
31  N.  E.  284;  Berrlgan  v.  Ualboad  Co.,  131 
N.  T.  582,  80  N.  B.  57.  When  the  defend- 
ant's employte  wera  known  io  be  doing  their 
work  In  a  reckless  and  dangerous  manner, 
It  was  the  duty  of  tbe  master  to  <Aiange  the 
manner  of  operation  by  some  regulation  or 
rule.  It  was  bound  on^  to  reasonable  care 
In  this  respect.  It  Is  true,  bnt  the  danger  In- 
volved In  the  methods  in  use  was  so  ob- 
vious that  tbe  result  could  well  have  been 
anticipated.  Tbe  plaintiff  gave  in  evidence 
the  published  rules  of  tbe  company,  and  It 
Is  conceded  that  they  contain  no  provision 
relating  to  this  subject  Tbe  plalnUff  at- 
tempted  to  prove  the  case  by  witnesses  who 
were  in  tbe  employ  of  the  defendant  at  the 
time  of  the  trial  and  at  the  time  of  the 
death  of  the  intestate.  It  to  clamed  that 
the  testimony  of  these  witnesses  establishes 
the  fact  that  the  defendant  ihade  and  pub* 
Usbed  pr^r  roles  on  this  mbject  by  post- 
ing on  blackboards  or  otherwise.  The  tes- 
timony with  respect  to  rules  pnbllsfaed  In 
this  manner  was  so  vague  and  ind^nite 
that  111  view  of  the  fact  that  nothing  of 
the  kind  was  inserted  In  the  general  printed 
rules,  It  became  a  question  for  the  Jury  to 
determine  as  matter  of  fact  whether  the 
defendant  had  ever  made  or  promulgated 
any  proper  rules  to  guard  against  accidents 


from  moving  cars  In  tbis  numnw  upon  the' 
tracks  leading  to  tbe  shop.  If  the  men  In 
the  defendant's  employ  were  acting  In  vlo* 
latlon  of  a  known  and  established  rule,  the 
death  of  the  Intestate  might  be  attributed  to 
the  misconduct  of  co-servants.  On  tbe  oth- 
er hand,  If  the  men  were  acting  without  any 
known  rule  or  regulation,  and  simply  fol- 
lowing a  dangerous  practice,  sanctioned  by 
time  and  custom,  the  result  might  be  lm> 
puted  to  the  u^leet  of  the  defendant  In 
omitting  to  Change  tbe  method  of  doing  the 
work,  and  adopting  a  safer  one.  The  trial 
court  could  not  hold,  as  matter  oC  law,  upon 
the  proofs  as  they  appear  In  the  record,  that 
the  ^mdant  performed  Its  duty  In  that  re- 
spect nor  that  iina  evidence  was  of  such  a 
character  that  the  plaintiff  failed  to  show 
any  fault  in  that  regard  on  the  jf&Tt  of  the 
defendant 

We  have  seen  that  what  the  trainmen  at- 
tempted to  do  was  to  remove  a  pile  of  scrap 
iron  from  a  point  within  20  feet  of  the  doors 
of  tbe  idiop  upon  a  car,  already  partially 
loaded,  and  which  had  been  kicked  or  shunt- 
ed towards  the  doors,  and  that  the  brake- 
man  was  unable  to  control  it  with  tbe 
brake.  It  was  a  question  whether  the  men 
were  using  a  defective  car,  or,  rather,  one 
with  a  defective  brake.  If  they  were,  and 
thlB  defect  was  the  proximate  cause  of  the 
Injuiy,  the  defendant  might  be  held  liable 
on  the  ground  that  It  failed  to  famish  suit- 
able appliances  for  the  performance  of  the 
work  by  the  servants.  The  injury  to  the 
deceased  was  on  Monday,  and  the  evidence 
tended  to  show  that  on  vthe  Saturday  pre- 
vious the  same  car  was  used  for  a  like  pur- 
pose on  another  tradk,  and  when  shunted 
the  brakeman  attempted  to  control  it  with 
the  brake,  and  failed.  On  that  occasion  It 
would  have  escaped  from  the  control  of  the 
men  aa  It  did  on  the  Monday  following,  but' 
for  tbe  fiict  that  b^ore  It  reached  the  point 
It  was  blocked  upon  tbe  track  by  one  of 
the  workmen.  The  failure  of  tbe  brake  to 
stop  the  far  on  Saturday  was  In  tbe  pres- 
ence of  the  foreman  of  the  shop,  who  had 
charge  of  the  men  and  of  tbe  work,  and 
who.  It  must  be  presumed  from  what  ap- 
pears, represented  the  defendant  If  the  de- 
fendant had  notice  on  Saturday  that  the 
car  or  the  brake  was  out  of  order  or  de- 
fective for  the  purpose  for  which  it  was 
used,  the  tttet  that  It  was  used  for  the  same 
or  a  similar  puri>o8e  on  Monday,  ,  with  still 
more  fatal  results,  was  some  proof  of  negli- 
gence. Tbe  Jury  could,  we  think,  have  found 
that  either  the  car  or  brake  was  unsuitable 
and  unsafe  for  the  pnrpose-for  which  it  was 
used,  or  that  It  was  Impracticable  to  control 
the  speed  at  all  by  the  use  of  a  brake  before 
It  reached  the  doors.  If  the  latter  alterna- 
tive was  the  fact,  then  tiie  reckless  and  dan- 
gerous character  of  the  practice  of  moving 
the  cars  in  that  way,  at  that  ptdnt  becomes 
still  more  apparent  since  it  depended  larger 
upon  chance  whether  the  car  would  go 
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throDsb  tbe  6oan  oc  stop  before  reacbinf 
them.  It  WB0  Important  that  the  car  which 
the  defendant  furnished  to  be  moved  on 
these  tracks  could  be  k^t  under  control, 
and.  If  It  could  not,  either  becaiue  it  was 
unsuitable  or  the  brake  defective,  the  master 
was  at  fault  We  think  there  was  some 
evidence  for  tbe  Jury  on  these  questions. 
The  evidence  produced  by  the  plaintiff  did 
not,  it  is  true,  make  a  strong  case,  but  we 
are  bound  upon  the  appeal  to  give  bim  the 
benefit  of  tbe  most  ftivorable  view  of  it  that 
can  fairly  be  taken,  and  all  facts  and  in- 
ferences that  might  fitlrly  be  drawn  from 
it  by  the  Jury  am  to  be  deemed  to  be  es- 
tablished. The  case  was  not  so  destitute  of 
proof  as  to  warrant  a  noosnlt,  but  it  should, 
we  think,  have  been  submitted  to  the  Jury. 
The  judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  ev«it. 
All  concur  (HAIGHT,  J.,  In  result,  and 
VANN,  J.,  on  first  ground),  except  GRA7,  J., 
dissenting,  and  MARTIN,  J.,  not  sitting. 
Jm^ment  reversed. 


(151  N.  T.  4«3) 

TEUSTBBS,  ETC.,  OF  TOWN  OP.  BAST- 
HAMPTON  V.  TAIL  et  al. 
(Court  of  Appeals  of  New  York.  Jan.  19, 1897.) 

Ksvisw  ox  ApraAL  —  Ohast  —  Cokstructios  — 
DsacuiPTios — Indian  Bebu. 

1.  Where  each  party  regaests  the  direction 
of  a  verdict  in  his  favor,  aud  be  whose  request 
is  denied  does  not  thereupoa  ask  to  go  to  the 
jury,  a  verdict  directed  for  the  other  ^rty 
stands  as  the  findiug  of  a  jury,  and  is  reviewed 
under  like  rules. 

2.  A  patent  desciblns  the  premises  as 
stretching  east  from  Soutnampton  to  Ft.  Pond 
Bay;  thence  still  east  to  the  extent  of  Long  Is* 
land;  and  bounded  on  the  north  "by  the  bay," 
and  on  the  south  by  tne  ocean;  together  with  all 
havens,  lutrbora,  etc.,  to  said  tract  appertain- 
ing, within  the  described  limits, — does  not,  as  a 
matter  of  law,  show  that  Ft.  Pond  Bay  was 
south  of  the  northern  boundary,  and  that  the 
land  Iienenth  it  passed  by  tlie  grant.  24  N.  Y, 
Supp.  583,  affirmed, 

3.  Where  the  construction  of  a  deed  depends 
on  tbe  sense  in  which  the  words  were  need,  or 
on  facts  aliunde,  in  connection  with  tbe  writ- 
ing, the  question  is  a  mixed  one  of  iuw  and 
fact 

4.  A  deed  from  the  Indians  in  1060  conferred 
no  title  on  tbe  grantee. 

5.  A  grant  of  public  rights  will  be  construed 
most  strictly  in  favor  of  the  people,  and  against 
the  grantee. 

6.  Tbe  fact  that  a  town  never  exercised  acts 
of  ownership  over  land  alleged  to  have  been 
included  in  a  patent  till  about  tbe  time  it 
brought  ejectment  therefor,  200  years  after  the 
patent  issued,  is  a  practical  interpretation  of 
the  grant  by  the  parties  and  will  be  considered 
in  determining  their  rights. 

Appeal  from  supreme  court,  general  term, 
Second  department 

Ejectment  tqr  tbe  trustees  o£  the  freehold- 
ers and  commonalty  of  the  town  of  East- 
hampton  against  Jeremiah  H.  Vall  and  an- 
other to  recover  land  undw  the  water  of 
Ft.  Pond  Bay,  on  the  northeriy  side  of  Long 
Island.  From  a  judgment,  entered  on  the 
order  of  the  general  term  (24  N.  Y.  Supp. 


588),  ovemiUng  plaintiff's  exceptlona,  and  di- 
recting a  judgment  for  defendants  on  a  ver- 
dlct,  plainticr  appeals.  Affirmed. 

B.  F.  Tracy  and  Theodore  D.  Dimon,  for 
appellant  Thomas  Young,  for  respondents. 

MARTIN,  J.  niia  action  was  in  tbe  na- 
ture of  ejectment,  to  establish  an  ^elusive 
right  in  the  town  of  Basthampton  to  a 
tract  of  land  covered  with  water,  and  known 
as  "Ft  Pond  Bay."  It  is  alleged  In  the  com- 
plaint that  the  plaintiff  Is  a  body  corporate, 
incorporated  under  a  coI<mial  charter  or  pat- 
ent granted  December  9,  1^6,  by  Tbranas 
Dongan,  tiien  governor  of  the  province  of 
New  York  under  James  II.,  king  of  England, 
and  duly  ratified  and  confirmed  by  laws  of 
the  colony  of  New  York  and  by  the  con- 
stitution of  the  state;  that  by  virtue  of  such 
patent,  and  of  another  granted  to  tbe  town 
of  Eastbampton,  March  13,  1666,  by  Richard 
Nlcbolls,  governor  of  the  colony  of  New 
York,  the  plaintiff  Is  the  owner  of  the  land 
In  question;  and  that  tiie  defendants  are 
unlawfully  wlthboMing  the  possMSIon  there- 
of. The  defendants,  by  their  answer,  admit 
most  of  the  allegations  of  tbe  complaint, 
but  deny  the  plaintiff's  title  and  right  of 
possession.  To  estaUlsta  its  titie,  the  plain- 
tiff relied  upon  two  patents.  The  first  was 
Issued  March  7,  1066,  by  Gov.  Nlcbolls.  and 
conveyed -to  tbe  plaintiff  certain  premises 
whicb  are  described  as:  "Beginning  from 
the  Bast  Limits  of  tbe  Bounds  of  Sontpton 
(as  they  are  now  laid  out,  and  Stak't,  accord- 
ing to  Agreement  and  consent)  so  to  stretch 
Bast,  to  a  certaine  Pond,  commonly  eallee 
the  Port  Pond,  which  lyes  within  the  old 
Bounds  of  tbe  lAnds  belonging  to  tbe  Mon- 
tanke  Indyans,  and  from  thence  to  go  on 
still  East,  to  the  utmost  extent  of  the  Island; 
On  tbe  North,  they  are  Bounded  by  the 
Bay,  and  on  tbe  Sooth  1^  the  Sea,  or  Maine 
Ocean,  All  which  said  Tract  of  Land,  with- 
in the  Bounds  and  Llmltte  before  mentioned. 
And  all,  or  any  Plantation  thweupon,  from 
hence  forth,  ore  to  belong  and  ^qMntalne, 
to  the  said  Towne,  and  bee  Within  the  Juris- 
diction thereof;  Together  with  all  Havoas. 
Harbors,  Creekes,  •  •  •  waters.  Lakes. 
Rivers,  filshing.  Hawking,  Himtlng  and 
flowling.  And  all  other  Profflts,  CoromodltyeB, 
Emoluments  and  hereditaments,  to  the  said 
Tract  of  Land  and  pr'mlsses  within  tbe  Llm- 
Itts  and  Bounds  afore  mentioned  described, 
beloi^ng,  or  In  any  wise  appertaining." 
The  second  was  issued  on  December  9,  1686. 
by  Gov.  Dongan,  which,  after  reciting  the 
prior  patent  Issued  by  Oov.  Nlcholls;  that 
there  was  a  part  of  a  certain  tract  of  land 
within  the  bounds  and  limits,  commonly 
called  "Montfluk,"  which  remained  unpur- 
chased from  tbe  Indians;  and  that  some  of 
the  freeholders  of  the  town  of  Basthampton, 
at  the  request  of  the  rest,  had  made  applica- 
tion for  liberty  of  the  freeholders  of  the 
town  to  purchase  tliat  tract  of  the  Indlaus.- 
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and  for  a  coaflrmation  of  tlie  premises  by 
patent  under  the  seal  of  the  province,— rati- 
fied and  confirmed  to  Tbomas  James  and 
others,  freeholders  and  inhabitants  of  East- 
hamptou,  "all  the  aforecited  tracts  and 
neckcs  of  lands  within  the  limits  and  bounds 
aforesaid  with  all  and  singular  the  *  *  * 
Creekes,  harbours,  highwayes  and  easements, 
fishing,  hawking,  bunting  and  fowling."  Un 
the  trial  the  plaintiff  Introduced  these  two 
patents  In  evidence.  'It  also  Introduced  two 
Indian  deeds,— the  first  dated  August  9, 1900, 
which  purported  to  transfer  to  the  grantees 
tiie  neck  of  land  called  "Montank";  the  other 
was  dated  July  25,  16S7,  and,  tn  form,  trans- 
ferred to  the  freeholders  of  Easthampton 
"all  our  tiact  of  Land  att  Meantauk  bounded 
by  part  of  the  fort  pond  &  Fort  Pond  bay 
west;  ye  English  land  South  by  a  line  run 
from  ye  fort  pcmd  to  ye  great  pond  and  soe 
trom  ye  south  End  or  ye  great  pond  over 
to  ye  south  sea  and  soe  to  the  utmost  ex- 
tent of  ye  Island  from  sea  to  sea  bounded 
by  ye  main  Ocean  on  tlxe  South  and  by  ye 
bay  or  sound  on  the  north  side."  May  6, 
1691,  an  act  was  passed  by  the  colonial  legis- 
lature of  the  province  of  New  York  by  which 
all  letters  patent  executed  under  the  seat  of 
the  province  to  the  cities,  towns,  or  manors, 
and  also  to  the  several  freeholders  within 
the  province,  were  declared  to  be  good,  as 
against  the  criAvn.  On  the  trial,  at  the  close 
of  the  evidence,  the  plalntlfE  and  defendants 
asked  the  court  to  dbrect  a  verdict  In  Its  w 
their  favor,  whereupon  tbe  court  directed  a 
verdict  for  tbe  dtfendants.  To  this  direction 
the  plaintiff  excepted,  and  the  exceptions 
were  ordered  to  be  heard  In  the  first  instance 
at  the  general  term.  They  w^e  subsequent- 
ly argued  and  overruled,  and  Judgment  was 
directed  for  the  defendants  upon  tbe  ver- 
dict, with  costs. 

Practically,  tbe  only  question  before  this 
court  is  whether  the  evidence  so  clearly  and 
conclusively  established  the  plaintiff's  tttie 
to  the  land  under  the  waters  of  Ft.  Pcmd 
Bay  that,  as  a  matter  of  law,  It  vraa  entitled 
to  the  direction  of  a  verdict  In  its  fftvor. 
If  It  failed  to  estobllsh  Its  title,  then  It  Is 
manifest  that  tbe  court  properly  directed  a 
verdict  for  the  defendants.  It  Is  equally  true 
that,  If  there  was  sufficient  evidence  tend- 
ii^  to  show  that  the  title  did  not  rest  In  the 
pl^ntlff  to  authorize  the  submission  of  that 
question  to  the  Jury,  then  by  a^ing  for  the 
direction  of  a  verdict  the  plaintiff  waived 
Its  right  to  have  It  thus  submitted,  and  con- 
sented that  It  should  be  detmnined  the 
court,  and  Its  determination  thereof  is  final. 
In  the  language  of  Andrews,  J.,  in  Thomp- 
son V.  Simpson,  128  N.  Y.  270,  283,  28  N.  B. 
627:  "The  effect  of  a  request  by  oich  party 
for  a  direction  of  a  verdict  In  his  favor 
clothed  the  court  with  the  functions  of  the 
Jury,  and  It  Is  well  settied  that  In  such  case, 
where  the  party  whose  request  Is  denied 
does  not  thereupon  request  to  go  to  the 
Jury  on  tbe  facts,  a  verdict  directed  for  the 


other  party  stands  as  would  the  finding  of  a 
Jury  for  the  same  party,  in  tbe  absence  at 
any  direction,  and  the  review  In  this  court 
Is  governed  by  tbe  same  rules  as  ai^ly  in 
cases  of  ordinary  verdicts  rendered  without 
any  direction.  AU  the  controverted  facts, 
and  all  Inferable  fiicts  In  support  of  the 
Judgment^  will  be  deemed  conclusively  estab- 
lished In  favor  of  the  party  for  whom  tiie 
vwUct  was  directed." 

The  plaintiff  contends  that  the  court  should 
have  held,  as  a  matter  of  law,  that  Ft  Pond 
Bay  was  south  of  the  northern  boundary, 
and  Induded  within  the  lands  conveyed  by 
the  patents  under  which  It  claims  title.  The 
premises  were  described  In  those  patente  as 
bounded  on  the  north  "by  the  bay."  Mo 
particular  bay  was  mentioned  or  designated, 
although  what  are  now  known  as  Gard- 
ner's, Napeague,  and  Ft  Pond  Bays  He  Im- 
mediately north  of  the  peninsula  upon  which 
the  town  of  Easthampton  is  located.  The 
plaintiff  Insists  that  the  bay  referred  to  in 
Its  patents  as  the  northern  boundary  was  not 
Ft  Pond,  or  any  other  bay,  but  Block  Island 
Sound.  As  evidmce  to  sustain  that  proposi- 
tion, it  Introduced  the  Indian  deed  made  In 
1687,  which  conveyed  that  portion  of  Mon- 
tauk  lying  east  of  Ft  Pond  Bay,  and  de- 
scribed it  as  being  bounded  on  the  north  by 
the  "bay  or  sound."  It  Is  argued  that  the 
language  employed  in  that  description  shows 
that  the  words  "bay  or  sound"  were  used 
Interchangeably,  at  about  the  time  those  pat- 
ents were  Issued,  to  designate  what  la  now 
known  as  '^lock  Island  Sound,"  and,  hence, 
that  It  was  the  sound  tiiat  was  referred  to 
and  Intended  as  the  northmi  boundary  of 
the  plaintiff's  purchase.  While  It  may  be 
that  at  that  time  BIoA  Island  Sound  was 
sometimes  called  a  "sound,"  and  at  others 
a  "bay,"  and  that  the  parties  hit»eated  In- 
tended to  bound  the  premises  conveyed  on 
the  north  by  that  body  of  water,  yet  the 
deed  is  far  from  conclusive  evldoice  of  that 
fact  The  Infirmity  of  that  conclusion  lies 
In  tbe  ftict  that,  if  that  was  the  sheet  of 
water  referred  to,  It  was  uot  in  fact  a  bay, 
but  was  a  sound.  Again.  It  is  not  at  all 
certain  that  tbe  terras  "bay"  and  "sound" 
were  used  interchangeably  as  to  any  single 
body  of  TOter.  When  we  remember  that 
both  adjoin  that  portion  of  the  peninsula 
on  the  north,  It  would  seem  quite  as  probable 
that  the  words  "bay  or  sound"  were  intend- 
ed to  refer  to  Ft  Pond  Bay  iind  Block  Island 
Sound,  as  that  both  were  used  as  descrl^Ive 
c£  the  sound.  Moreover,  It  Is  not  unusual, 
in  conveyances  of  land,  to  find  a  description 
bounding  It  on  one  side  by  the  lands  of  one 
adjoining  owner,  or  the  luids  of  another,  or 
by  one  or  another  of  two  named  objects  or 
monuments,  when  It  is  In  fact  bounded  by 
both,  especially  where  the  deed  was  drawn 
by  a  layman,  or  other  person  unaccustomed 
to  conveyancing,  or  unused  to  the  correct 
and  precise  meaulng  of  words  or  technical 
terms  usually  employed.  Indeed,  we  often 
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find  In  deeds,  otfaw  conrecruioeB,  and  else- 
where^ the  word  "or"  used  improperly,  in- 
stead of  the  word  "and." 

It  Is  further  urged  that  It  la  absurd  to 
suppose  that  the  word  "bay,"  In  the  patents, 
referred  to  Ft.  Pond  Bay,  which  is  but  about 
2  miles  In  width,  while  the  northern  bound- 
ary of  the  land  embraced  therein  extended 
from  Southampton  to  Montauk  Point,  with  a 
coast  line  of  about  30  miles.  Although  It 
must  be  admitted  that  this  suggestion  Is  not 
without  force,  yet  we  regard  It  as  In  no 
wise  concluslTe.  At  that  time  but  a  small 
portion  of  the  peninsula  was  settled.  The 
chief  settlements  were  evidently  near  the 
present  site  of  the  village  of  Easthampton, 
south  of  Gardner's  Bay,  which  extends  from 
the  westerly  bounds  of  the  premises  pur- 
chased to  Napeague  Beach.  The  eastern  por- 
tion was  a  mere  peninsula  or  bar  of  sand, 
valueless  and  practically  unlinown.  Under 
such  circumstances,  it  Is  not  wholly  improb- 
able that  the  words  "the  bay"  were  intended 
to  refer  to  Gardner's  Bay,  that  being  the 
northern  boundary  of  the  land  conveyed  of 
which  the  parties  then  had  any  definite 
knowledge.  Indeed,  it  is  perhaps  quite  as 
probable  that  the  bay  Intended  was  either 
Gardner's  or  Ft.  Pond  Bay  as  that  Block 
Island  Sound  was  the  subject  referred  to. 

Again,  It  is  said  that  It  is  not  to  be  pre- 
sumed that  the  grantees  in  the  Indian  deed 
of  1687  Intended  to  obtain  a  different  north- 
em  boundary  from  that  given  in  the  Nlcholls 
and  Dongan  patents.  That  may  be,  but, 
inasmuch  as  a  different  description  was  In 
fact  given,  It  can  hardly  be  a  legal  pre8umi>- 
tlon  that  no  change  was  intended.  The  his- 
tory of  the  negotiations  aod  dealings  be- 
tween the  early  settlers  and  the  Indians  Is 
not  of  a  character  to  create  any  very  strong 
presumption  that  the  grantees  Intended  to 
describe  only  the  lands  to  which  they  had 
previously  acquired  title. 

A  study  of  the  evidence  renders  it  obvious 
that  it  cannot  be  properly  held,  as  a  mat- 
ter of  law,  that  the  land  In  dispute  Is  in- 
eluded  Id  the  premises  conveyed  to  the 
plaintiff  by  the  Nlcholls  and  Dongan  patents. 
Most  favorably  considered,  the  question 
whether  the  northern  boundary  of  the  plain- 
tiff's premises  is  Ft.  Pond,  Gardner's,  some 
other  bay,  or  is  Block  Island  Sound,  was  a 
question  of  fact,  which  has  been  decided 
adversely  to  the  plaintiff,  and  that  decision 
Is  controlling  upon  this  court  While  it  is 
a  general  rule  that  the  construction  of  a 
written  instrument  Is  a  question  of  law 
for  the  court,  yet  where  its  interpretation  de- 
pends upon  the  sense  In  which  the  words 
were  used,  or  depends  upon  facts  aliunde.  In 
connection  with  the  written  language,  to  as- 
certain the  Intent  of  the  parties,  the  question 
becomes  a  mixed  question  of  law  and  fact 
White  V.  Hoyt  73  N.  Y.  505;  Bank  v.  Dana, 
TO  N.  Y.  108;  Kenyon  v.  Association,  122  N. 
Y.  247.  254,  25  N.  E.  299;  Stokes  T.  Mackay, 
140  N.  Y.  G19,  3S  N.  E.  TSti. 


The  plaintiff  also  urges  another  ground  for 

reversal.  It  claims  that  under  the  provi- 
sions of  the  Nlcholls  and  Dongan  patents, 
It  acquired  title  to  all  havens  and  harbors, 
and  that  Ft.  Pond  Bay  was  a  harbor,  and 
consequently  passed  under  those  conveyan- 
ces. In  discussing  this  question.  It  mnst  be 
assumed  that  the  northern  boundai7  of  the 
land  conveyed  is  south  of  Ft  Pond  Bay. 
That  being  so,  how  can  It  be  said  that  tbe 
plaintiff  acquired  title  to  the  land  under 
the  water  of  that  bay,  even  if  it  Is  a  harbor 
or  haven,  as  the  description  restricts  the 
conveyance  to  such  as  are  within  tbe  limits 
or  bounds  mentioned'/  Moreover,  nearly  all 
the  oral  evidence  Introduced  was  addressed 
to  the  question  whether  Ft.  Pond  Bay  was 
a  harbor  or  haven.  It  was  conflicting,  and 
plainly  presented  a  question  of  fact  Upon 
that  question  the  court  found  for  the  de- 
fendants, and  Its  determination  cannot  be 
reviewed  by  this  court 

The  fact  that  there  was  no  proof  that  tbe 
plaintiff  ever  claimed  any  title  or  exercised 
any  acts  of  ownership  over  the  waters  un- 
der Ft  Pond  Bay  until  about  the  Ume  of 
this  action  must  be  regarded  as  a  prac- 
tical interpretation  of  the  patents  by  the 
parties  Interested  In  them,  and  Is  important 
in  determining  their  rights.  Town  of  South- 
nmpton  v.  Mecox  Bay  Oyster  Co.,  116  N.  X. 
1,  11,  22  N.  E.  387.  The  evidence,  as  well 
as  the  absence  of  any  evidence  that  the 
plaintiff  ever  made  any  claim  of  title  to  the 
land  under  the  bay,  is  significant  and  Indi- 
cates that  the  Idea  of  Its  ownership  of  the 
property  In  dispute  Is  of  recent  origin. 

The  deed  from  the  Indians  to  the  freebold- 
ers  of  Easthampton,  given  In  1060,  has  no 
important  bearing  upon  the  question  Involv- 
ed in  this  case.  The  Indians  had  no  title 
which  they  could  grant  that  would  be  recog- 
nized by  the  courts  of  this  country,  and  con- 
sequently their  deed  conferred  no  title  upon 
the  plaintiff.  Town  of  Southampton  v.  Mec- 
ox Bay  Oyster  Co.,  116  N.  Y.  1,  23  N.  E.  387. 
Fuilhermore,  It  related  entirely  to  premises 
other  than  those  involved  in  this  controversy. 

We  have  carefully  examined  the  autiior- 
ities  cited  by  the  learned  counsel  for  the 
appellant  and  find  no  occasion  to  disagree 
with  any  of  the  principles  actually  estab- 
lished by  them.  The  doctrine  of  those  cases 
had  no  application  to  the  question  involved 
here.  Nor  do  we  deem  It  necessary  to  es- 
pecially examine  or  discuss  any  of  them,  ex- 
cept Lowndea  v.  Town  of  Huntington,  1S3 
U.  S.  1,  14  Sup.  Ct.  758.  Am  the  appellant 
claims  that  that  case  Is  conclusive  upon  the 
question  Involved  in  this,  it  may  be  proper 
to  observe  that  the  sound  was  the  northern 
boundary  of  the  premises  then  in  contro- 
versy, so  that  Huntington  Bay  was  unques- 
tionably included  within  the  express  provi- 
sions of  the  grant  It  is  tl^te  that  the  ques- 
tion whether  it  was  a  part  of  the  sound  was 
also  Involved,  ard  it  was  held  that  It  was 
not  The  court  In  that  case  decided  that  the. 
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title  to  the  land  under  the  bay  passed  to  the 
grantee,  not  because  the  bay  was  a  har- 
bor or  haven,  but  because  It  was  within  the 
limits  of  the  description  contained  In  that 
grant.  Thus,  we  see  that  the  question  In 
that  case  Is  essentially  different  from  the 
question  here,  and  has  no  practical  bearing 
upon  It  As  is  conceded  by  the  appellant, 
the  only  question  at  issue  In  this  cose  is 
whether  the  plaintiff  has  established  as  a 
fact  that  the  northern  boundary  of  the 
premise  conveyed  by  the  Nlcholls  and  Don- 
gan  patents  was  north  of  Ft  Pond  Bay. 
Moreover,  the  patents  in  this  case  were  in< 
tended  to  convey  to  the  plaintiff  certain 
rights  which  belonged  to  the  public.  Unde^ 
such  circumstances,  the  rule  seems  to  be 
that  their  language  should  be  construed  most 
favorably  to  the  people,  and  all  reasonable 
doubts  in  construction  solved  against  the 
I>er8on  claiming  under  the  grant;  and  words 
or  phrases  which  are  ambiguous,  or  admit 
of  different  meanings,  are  to  receive  a  con- 
Btrnctfou  most  favorable  to  the  public.  Peo- 
ple V.  Railroad  Co.,  126  N.  T.  29,  86,  26  N. 
B.  961,  and  cases  cited  in  opinion. 

We  are  of  the  opinion  that  the  plaintiff's 
evidence  was  Insufficient  to  require  the  trial 
court  to  hold,  as  a  matter  of  law,  that  It 
had  title  to  the  premises  in  question;  that 
upon  all  the  proof,  and  facta  to  be  inferred 
therefrom,  the  court  was  JuBtlfled  In  finding 
that  it  had  not,,  and  In  directing  a  TOTdlct 
for  the  defendants. 

Several  other  interesting  questions  were 
discussed  on  the  ai^rument,  but  as  none  of 
them  would,  In  any  event,  atfect  the  result 
we  have  already  reached,  we  deem  It  unnec- 
essary to  examine  or  determine  them  at  this 
time.  The  Judgment  and  order  should  be 
affirmed,  vrith  costs.  All  concur,  except 
GRAY,  J.,  not  voting.  Judgment  and  order 
affirmed. 

(la  N,  T.  570) 

PBOPLB  ex  tel.  RITZBNTHALBR  r. 
BIGGIKS  et  al. 
(Court  of  Appeals  of  New  York.  Feb.  2, 1897.) 

BaSTARDT  — AoJODRNHBKT  —  ITNDBKTAKINa  —  LlA- 
BIMTT  OF  SUBETT— PHOCEDUHB. 

1.  Cr.  Code,  8  849,  relating  to  bastardy,  and 

providing  thnt  the  magistrates  may.  on  tne  ap- 
plication of  defendant,  arrt  for  good  cauRe,  ad- 
journ the  ezaminatioD  not  exceeding  30  days, 
authorizes  but  one  adjournment,  not  exceed- 
ing the  time  limited;  and  it  ia  not  modi&ed  by 
the  charter  of  Rochester,  which  confers  jnria- 
dictioQ  in  such  proceedings  on  the  municipal 
court  of  that  city,  and  which,  in  preHcribiug  the 
form  of  undertaking  to  be  given  on  such  an  ad- 
journment (Laws  1890.  c.  561.  §  24r».  anbd.  15). 
requires  it  to  be  conditioned  for  the  appearance 
of  defendant  at  the  adjonmed  time,  and  at  such 
other  time  or  times  to  which  adjournment  may 
be  had.   28  N.  Y.  Supp.  458,  reversed. 

2,  An  undertaking,  given  on  an  adjournment 
in  bastardy  proceedings,  requiring  the  defend- 
ant to  appear  at  the  time  and  place  to  which 
the  hearing  has  been  adjouruecl,  "and  at  such 
other  time  or  times  to  which  adjournments  may 
be  had,  for  the  purpose  of  the  examination  and 
determination  therein."  binds  a  surety  only  for 


the  appearance  of  the  defendant  at  the  thne 
named,  and  on  such  further  adjournments  as 

may  be  had,  from  time  to  time  after  the  hear- 
ing haa  been  commenced,  for  the  purposes  of 
the  trial;  and  he  is  not  bound  for  the  defend- 
ant's appearance  at  times  to  which  adjourn- 
menta  may  subseqaently  be  made,  by  consent 
of  the  parties,  before  the  bearing  has  been  en- 
tered upon. 

3.  The  provisions  of  the  charter  of  Rochester 
(Laws  ISM),  c.  561)  conferring  jurisdiction  in 
bastardy  oa  the  muulclpal  court  of  the  city,  and 
authorizing  the  court  to  be  held  at  siny  stage 
of  the  proceedings  by  a  single  judge,  do  not 
change  the  requirement  that  the  defendant 
shall  be  brought  before  the  magistrate  who  is- 
sued the  warrant  nor  authorize  a  part  of  the 
proceedings  to  be  had  before  one  judge  and  a 
part  before  another;  and  an  undertaking  re* 
quired  and  taken  before  a  judge  of  the  court 
other  than  the  one  who  issued  the  warrant,  on 
au  adjournment  granted  by  him,  Is  Void. 

Appeal  from  supreme  court,  general  term. 
Fifth  department 

Proceeding  on  relation  of  Bernard  Rltzen- 
thaler,  as  overseer  of  the  poor  of  the  city  of 
Rochester,  against  Edward  F.  Higglns,  Im- 
pleaded with  others.  A  judgment  of  the 
county,  cotirt  affirming  a  Judgment  of  the 
municipal  court  in  favor  of  plaintiff  was  af- 
firmed by  the  general  term  (28  N.  Y.  Supp. 
458),  and  defendant  Hlggtns  appeals.  Re- 
versed. 

Edward  F.  Wellington,  for  appellant  A. 
J.  Rodenbeck,  for  respondent. 

O'BRISIN,  J.  The  defendant  who  brings 
this  appeal  was  one  of  the  sureties  upon  a 
bond  given  upon  an  adjournment  of  bas- 
tardy proceedings  which  had  been  instituted 
by  the  people,  on  the  relation  of  the  overseer 
of  the  poor  of  the  city  of  Rochester,  against 
one  Dorian  Clapp.  The  procedure  In  such 
cases  is  regulated  by  title  5,  c.  1,  of  the  Code 
of  Criminal  Procedure,  as  modified  by  cer- 
tain provisions  of  the  charter  of  tbe  city  of 
Rochester,  conferring  jurisdiction  In  such 
cases  upon  the  municipal  court  of  that  city. 
Laws  1890,  c.  561.  That  court  Is  created  and 
organized  by  the  city  charter,  with  two  Jus- 
tices or  judges,  either  of  whom  may  hold 
courts  and  render  judgments  in  such  cases 
as  faU  within  the  Jurisdiction  conferred.  By 
section  842  of  the  Code  of  Criminal  Pro- 
cedure, the  officer  who  Issues  a  wan-ant  or 
makes  an  examination  in  a  proceeding  qf 
this  character  Is  defined  and  designated  as  a 
magistrate;  and  the  principal,  if  not  the 
only  substantial,  change  made  by  the  char- 
ter, aside  from  conferring  jurisdiction  In 
such  cases  upon  the  local  court,  was  to  pro- 
vide thnt  upon  tbe  return  of  the  warrant,  and 
at  any  stage  of  the  proceedings,  except  dur- 
ing tbe  examination  and  determination,  the  > 
court  could  be  held  by  a  single  Justice, 
whereas,  by  section  848  of  the  Code,  tbe 
magistrate,  when  the  warrant  is  served  and 
the  defendant  brought  before  him,  must  as- 
sociate with  himself  another  magistrate,  and 
all  the  proceedings  must  be  conducted  be- 
fore a  court  organized  with  two  members. 
In  all  other  respects  the  procedure  Is  goy 
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eraed  by  the  general  pioTlslons  of  the  Oode 
of  Crimfnal  Procedure.  The  defendant  Is  not 
only  entitled  to  Insist  that  he  shall  not  be 
held  liable  except  according  to  the  very 
terms  of  his  obligation,  but  he  may  also  de- 
fend upon  the  gronnd  that  the  Instrument 
was  not  giTen  according  to  tbe  requirements 
of  the  statute,  and  that  the  officer  who  took 
It  was  without  Jurisdiction.  It  appears  by 
the  findings  tliat  upon  the  defendant's  ar- 
rest, on  the  23d  of  February,  1S\>1,  he  was 
brought  before  one  of  the  Judges  of  the  mu- 
nicipal court,  was  arraigned,  and  pleaded  not 
guilty,  and  upon  his  request  tbe  hearing  was 
adjourned  to  the  9th  of  March  foUowmg. 
It  Is  conceded  by  the  learned  counsel  for  the 
plaintiff  that,  under  the  Code  of  Criminal 
Procedure,  there  could  have  been  but  one 
adjournment,  to  some  time  not  exceeding  30 
days,  but  Id  this  case  the  cause  was  again 
adjourned  on  March  9th  to  March  2Gth,  and 
again  to  April  8tb,  and  finally  to  May  4th, 
when,  upon  the  failure  of  the  defendant  to 
appear,  an  order  was  entered  directing  the 
prosecution  of  the  bond.  It  does  not  appear 
to  us  that  the  language  of  tbe  city  charter 
has  enlarged  the  scope  or  the  power  of  the 
court  In  such  proceedings  with  respect  to 
the  granting  of  adjournments.  That  statute 
contains  no  affirmative  provision  on  that  sub- 
ject, and  It  does  provide  that  in  all  other  re- 
spects the  procedure  prescribed  by  the  Code 
must  be  followed;  and,  as  already  suggest- 
ed, section  S49  contemplates  but  one  ad- 
journment, and  that  upon  the  application  of 
the  defendant,  for  good  cause  shovrn,  and 
then  not  exceeding  30  days. 

The  charter  (section  245,  subd.  15)  contains 
some  provisions  as  to  the  form  of  the  bond 
which  the  defendant  Is  required  to  give  as  a 
condition  of  the  adjournment,  but  there  Is 
no  reason  to  believe  tliat  the  legislature  In- 
tended, when  prescribing  the  form  of  the 
bond,  to  enlarge  the  power  of  the  court  to 
grant  adjournments.  A  general  provision  of 
tbe  Code  regulating  the  procedure  In  this 
class  of  cases  Is  not  to  be  deemed  to  be  mod- 
ified or  changed,  in  Its  application  to  a  par- 
ticular locality  of  the  state,  by  words  of 
doubtful  Import,  relating  to  another  subject. 
The  bond  In  this  case  follows  the  language 
of  the  statute,  and  its  true  scope  and  mean- 
ing must  be  determined  in  order  to  ascertain 
the  extent  of  the  defendant's  obligation. 
After  reciting  the  charge  against  the  defend- 
ant, and  bis  arrest,  the  instrument  proceeds 
as  follows:  "And  whereas,  at  the  request  of 
said  Dorian  Clapp,  and  for  sufficient  reasons 
given,  the  said  Judge  has  determined  to  ad- 
'Journ  tbe  examination  and  determination  of 
the  said  matter  and  charge,  upon  the  execu- 
tion of  this  bond,  until  the  9th  day  of  March, 
1891,  at  9:30  o'clock  In  the  forenoon,  at  the 
court  room  of  said  municipal  court  in  Ro- 
chester aforesaid:  Now,  therefore,  if  the  said 
Dorian  Clapp  shall  personally  appear  before 
the  said  municipal  court  at  the  time  and 
place  last  aforesaid,  and  at  such  other  time 


or  times  to  which  adjournments  may  be  bad, 
for  the  purpose  of  the  examination  and  de- 
termination therein,  and  will  render  himself 
amenable  to  any  process,  order,  or  commit- 
ment that  may  be  Issued  or  mode  in  such  pro- 
ceedings, then  this  obligation  to  be  void,  oth- 
erwise to  remain  In  full  force  and  rlrtueL." 
The  sureties  upon  this  Instrument  undertook 
that  their  principal  should  appear  before  the 
court  on  the  9th  of  March,  and  they  have 
been  beld  liable  In  thla  case  for  failure  to 
appear  on  the  4th  day  of  May.  The  Judg- 
ment proceeds  upon  the  theory  that  when 
such  a  bond  is  once  given  the  surety  re- 
mains liable,  through  an  indefinite  number 
of  adjournments  made  by  the  consent  of  the 
parties  to  the  proceeding,  and  for  their  own 
convenience,  but  without  the  consent  of  the 
surety.  The  statute  does  not  contemplate 
that  a  proceeding  of  this  character  shall  be 
kept  alive  by  successive  adjournments  by 
consent  of  the  parties,  and  for  their  conven- 
ience. The  parties,  by  their  consent  or 
agreement  to  adjourn  the  cause  from  time  to 
time,  cannot  bind  the  surety,  unless  he  was 
so  bound  in  the  first  Instance.  The  surety 
was  bound  If  his  principal  failed  to  appear 
on  the  9th  of  March,  "and  at  such  other  time 
or  times  to  which  adjournments  may  be  had, 
for  the  purpose  of  the  examination  and  de- 
termination therein."  These  last  words 
were  not  intended  to  cover  the  case  of  suc- 
cessive adjournments  by  tbe  consent  of  par- 
ties, but  such  a  case  as  was  before  this 
court  in  People  t.  Mlllham,  100  N.  Y.  273,  3 
N.  B.  196,  where  the  bond  provided  for  the 
appearance  of  the  party  before  the  Justices 
on  a  certain  day,  and  he  did  so  api;>ear,  and 
the  trial  or  examination  was  entered  upon, 
but  not  concluded  for  some  days  thereafter, 
when  tbe  party  escaped  before  the  final  de- 
termination, and  while  the  trial  was  in 
progress.  It  was  held  that  the  nonappear- 
ance of  the  defendant  under  these  circum- 
stances was  a  breach  of  the  conditions  of 
the  bond,  since  the  meaning  of  the  condi- 
tion, when  read  with  the  statute,  was  to  se- 
cure the  attendance  of  the  defendant,  not 
only  on  tbe  adjourned  day,  but  during  the 
trial,  and  until  it  was  terminated.  It  was 
Bald  In  that  case,  however,  that  a  differeut 
rule  might  apply  when  a  further  adjourn- 
ment was  granted  before  the  commencement 
of  the  hearing.  It  seems  to  us  that  the  lan- 
guage used  in  the  city  charter  with  respect 
to  the  form  of  the  bond  was  intended  to 
cover  Just  such  a  case,  and  not  to  change  the 
general  provisions  of  the  Code.'  The  words 
relate  to  an  adjournment  "for  the  purposes 
of  the  examination";  that  Is,  for  the  pur- 
pose of  completing  an  examination  already 
commenced.  Tbe  adjournments  In  this  case 
were  not  for  the  purposes  of  the  examina- 
tion, in  the  sense  in  which  these  words  are 
used  In  the  bond,  but  for  the  convenience  of 
the  parties,  or  some  other  purpose  of  their 
own.  The  condition  of  the  bond  was  satis- 
fied by  the  appearance  of  tbe  defendant  be- 
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fore  the  eunit  on  th«  9th  of  Bfarcta,  and  had 
the  trial  comnienced  on  that  day,  without  be- 
ing completed,  the  obligation  of  the  snietr 
would  also  extend  to  eutneqnent  adjonm- 
menta  from  time  to  time  foe  the  purposes  of 
the  trial  and  determination.  But  neither  the 
statute  nor  the  terms  of  the  bond  contem- 
plate or  proTlde  for  successlTO  adjourn* 
ments  from  time  to  time,  for  an  Indefinite 
period,  without  entering  upon  the  trial,  aa 
were  had  In  this  case.  It  may  be  that  such 
adjournments,  when  made  by  consent  of  the 
parties,  would  preserve  the  Jurisdiction  of 
the  court  over  the  case,  and  over  the  parties 
themselves,  but  such  consent  could  not  en- 
large the  obligation  of  the  surety.  The  stat- 
ute and  the  Instrument  itself  should  be  con- 
strued In  such  a  way  that  the  surety  would 
be  able  to  know  In  advance  of  the  execu- 
tion the  full  scope  and  extent  of  the  obliga- 
tion which  he  Is  about  to  assume.  If  the 
parties,  without  his  consent,  can  continue 
the  proceeding  by  adjournments  for  an  In- 
d^ite  time,  it  would  be  Impossible  for  him 
to  know  when  his  liability  Is  to  end.  If 
these  views  are  correct,  the  failure  of  the  de- 
fendant in  the  proceeding  to  appear  before 
the  court  on  the  4th  of  May  was  not  a  breach 
of  the  conditions  of  the  bond,  as  the  surety 
was  not  bound  for  his  appearance  at  that 
time. 

A  bond  given  In  such  a  proceeding  Is  not 
to  be  coD&Idered  merely  as  a  contract  be- 
tween the  parties.  It  is  something  more.  It 
Is  part  and  parcel  of  a  Judicial  proceeding, 
and  unless  the  officer  who  required  tlie  party 
to  give  It,  as  a  condition  of  the  adjoum- 
meot,  had  Jurisdiction  of  the  person  and 
of  the  case,  it  Is  void.  The  application  for 
the  warrant  In  the  proceeding  was  made  to 
Justice  Warner,  and  he  issued  the  warrant 
Under  the  provisions  of  the  Code,  the  party 
when  arrested  must  In  such  a  case  as  this 
be  brought  before  the  magistrate  who  Is- 
sued the  warrant;  but  It  appears  that  he 
was  In  fact  brought  before  the  other  Justice 
of  the  court,  before  whom  he  was  arraigned 
and  required  to  plead.  It  was  this  officer 
who  required  the  bond,  fixed  the  amount  of 
the  peualty,  and  ailjourned  the  case  till  the 
Dth  of  March.  The  various  sections  of  the 
Code  of  Criminal  Procedure  which  resulate 
the  practice  In  such  cases  do  not  authorize 
one  magistrate  to  issue  the  warrant,  and 
another  to  let  the  defendant  to  ball.  Juris- 
diction of  the  case  Is  acquired  by  the  sworn 
complaint,  and  the  officer  to  whom  it  Is  pre- 
sented, and  who  issues  the  warrant,  has  no 
power  to  turn  the  case  over  to  another,  el- 
ther  for  the  purpose  of  an  adjournmeut  or 
otherwise.  The  sole  Jurisdiction  remains 
with  the  magistrate  before  whom  the  pro- 
ceedings were  Instituted,  except  that  on  the 
final  bearing  he  must  associate  with  him- 
self another  magistrate.  None  of  the  provi- 
sions of  the  Code  have  been  changed  in  this 
respect  by  the  city  charter.  That  provides 
tliat  the  municipal  court,  at  any  stage  of  the 
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EHToceedlng,  may  be  held  by  one  of  fhe 
Judges, ,  which  means  nothing  more  than 
that  one  Judge  may  hold  the  court  But  it 
does  not  mean  tluit  a  part  of  the  proceed- 
ings may  be  had  before  one  of  them,  and 
part  before  the  other.  Such  a  method  of 
procedure  In  a  cause  pending  before  a  court 
of  special  and  limited  Jurisdiction  would  be 
BO  anomalous  that  It  cannot  be  supposed 
that  it -was  withln^the  Intention  of  the  leg- 
islature, In  the  absence  of  language  clearly 
manifesting  such  Intention;  and  surely  such 
a  con<dusIon  cannot  be  drawn  from  a  pro- 
vision that  the  court,  in  all  stages  of  the 
proceedings,  may  be  held  by  one  of  the  Jus- 
tices. The  findings  of  the  trial  court,  In- 
corporated in  the  decisi<Hi,  are  to  the  effect 
that  all  the  proceedings  were  before  the 
same  Justice;  and,  if  these  findings  were 
supported  by  tlie  evidence,  it  would,  of 
course,  be  a  good  answer  to  this  jMlnt.  But 
the  dlfllculty  is  that  they  are,  In  this  respect, 
contrary  to  the  admissions  of  the  pleadings, 
to  the  proofs,  and  to  a  special  finding  on  the 
subject  made  at  the  request  of  the  defend- 
ant. The  complaint  alleges,  and  the  an- 
swer admits,  that  the  bond  was  given  upon 
an  adjournment  after  an  arraignment  and 
plea  by  the  accused  before  Justice  White. 
The  recitals  of  the  bond  show  the  same 
facts.  The  constable  who  arrested  the  par- 
ty testified  to  the  same  effect  and  the  court, 
at  the  request  of  the  defendant  on  the  trial 
of  this  action,  made  a  finding  which  sub- 
stautlally  Imports  that  such  was  the  fact 
In  view  of  all  this,  the  finding  that  the  bond 
was  given  upoa  an  adjournment  made  by 
Justice  Warner,  upon  the  return  of  the  war- 
rant Is  not  sustained  by  the  proofs;  and 
the  ease  must  be  decided  upon  the  facts  as 
they  appear  by  the  pleadings,  by  the  re- 
eitiUs  In  the  bond,  the  proofs,  and  the  spe- 
cial findings.  Those  are  clearly  to  the  ef- 
fect that  the  application  was  made  to  Jus- 
tice Warner,  and  that  he  Issued  the  warrant; 
that  the  accused  was  brought  before  Jus- 
tice White,  was  arraigned,  pleaded  not 
guilty,  applied  for  the  adjournmeat  to  March 
&th,  which  was  granted  ui>ou  the  execution 
of  the  bond  In  suit  We  thlnli  that  Justice 
White  had  no  jurisdiction  of  the  case,  and 
consequently  the  bond  was  void.  The  Judg- 
ment should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event  All  con- 
cur, except  ANDREWS,  C.  J.,  and  GRAT, 
J.,  not  voting.  HAIGHT,  J.,  taking  no  part. 
Judgment  reversed. 


(151  N.  Y.  m} 

GIUJG  T.  GEORGE  C.  TREADWTILL  CO. 

GRANT  T.  SAME. 

(Court  of  Appeals  of  New  York.  Feb.  2,  iSffl.) 

Appeil  —  Rbveusal  —  Restitdtiox  —  lNeoi.TairT 
corpobations— motioxs— ssrvica  ok 
Attornbt  Obnbral. 

1.  Plaintiff  aod  a  receiver  recovered  Judg- 
meatt  against  defendant  A  motion  by  plain- 
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tUf  for  an  order  reqiilrlng  the  sheriff  to  sell 
other  property  <rf  defendant  held  hy  ,him  nnder 
the  receiver's  atttichment  to  pay  a  balance  doe 
on  plaintiff's  judcment  was  refused.  The  order 
was  reTersed.  and  the  motioo  eranted  on  ep- 
peaL  The  sheriff  meantime  bad  sold  the  gooas 
under  the  judgment  of  the  receiver,  and  paid 
«Ter  to  him  the  proceeds.  Plaintiff  obtained  an 
order  requiring  the  receiver  to  pay  back  the 
money  so  received  to  the  sheriff,  and  for  the 
iheris  to  pay  the  same  to  plaiutiS,  under  Code 
GiT.  'Ptoc  I  1323,  providing  that,  where  a  jndg- 
ment  or  order  Is  roversed,  the  court  may  compel 
restoration  of  property  or  a  right  lost  by  the 
erroneous  jndgnient.  Beid  that,  as  the  pnyment 
that  was  made  by  the  sheriff  to  the  receiver 
was  not  In  pursuance  of  any  order  which  had 
been  reversed  by  the  coart,  it  could  not,  on  mo- 
tion, snmmarily  restore  the  proceeds. 

2.  A  motion  to  compel  the  receiver  of  an  In- 
solvent corporation  to  pay  over  certain  moneys 
must  be  made  in  the  action  In  which  the  re- 
ceive was  appointed,  on  notice  to  the  attorney 
general  onder  Laws  1883,  c  378.  S  8.  providing 
that  It  copy  of  all  motions  tn  actions  for  the 
distribution  ot  assets  tit  a  corporation  mnst  be 
•erred  on  the  attorney  general. 

S.  Under  Laws  1883,  c.  378,  S  9,  aU  applica- 
tions relating  to  difltnbutton  of  assets  of  an 
faisolvent  corporation  must  be  made  in  the  jo- 
dleiaJ  district  where  tfaa  prindpal  offlca  of  aiieh 
corporation  Is  located. 

Appeal  from  supreme  oonrt  aw^te  <U- 
vMim,  Third'  d^Mrtment 

AetlonB  by  Henry  F.  GllUg  hgOimt  Geoise 
OL  TreadweU  Company,  and  by  Hush  J.  Grant, 
ncelTer  of  tiw  8t  NIcbolas  Bank,  against 
George  G.  Tread  wdl  Oompany.  From  aa  or- 
der (41  N.  T.  Sttpp.  IIIQ  afflnnlnc  an  order 
of  tli«  Bpedal  term,  Hngh  J.  Oant  appeals. 
Berened. 

John  M.  Bowers  and  Lfltham  G.  Beed,  for 
appellant    Soberer  &  Downs,  for  respondent 

HAIGHT,  J.  On  the  9th  iay  of  January, 
1894,  the  plaintlCT  In  the  ^rst  action  procured 
a  warrant  of  attachment  to  be  issued  and  de- 
livered to  the  sheriff  of  Albany  county,  who 
made  a  levy  thereon  upon  the  property  of  the 
defendant.  The  next  day  the  plaintiff,  Grant, 
in  the  second  action,  also  procured  an  attach- 
ment to  be  issued  and  delivered  to  the  shfS'lCf 
of  the  same  county,  who  also  leried  that  at- 
tachment upon  the  goods  of  the  defeudaBt. 
QlHig  obtained  Judgment  In  the  first  action  on 
the  5th  d^  of  January,  1805,  and  Issued  exe- 
cution thereon  to  the  same  sheriff.  Under  It 
certain  of  the  property  attached  was  sold,  and 
the  proceeds  paid  over  to  him,  but  not  suffl- 
cient  to  satisfy  his  Judgment  Glllig  thereupon 
moved  at  special  term  for  an  order  requiring 
the  sherlET  to  sell  other  of  the  property  of  the 
defendant  held  by  him  under  the  Grant  at- 
tachment Buffldent  to  satisfy  the  amount  re- 
maining unpaid  upon  bis  Judgment.  This  mo- 
tion was  denied,  the  general  term  affirmed, 
bat  the  ord«  was  reversed  In  this  court,  anil 
the  motion  granted.  148  N.  Y.  177,  42  N.  E. 
S90.  In  the  meantime,  the  sheriff  had  sold 
the  goods  held  by  him  under  the  attachment 
of  .Gr^nt  in  his  action,  and  paid  over  to  him 
the  proceeds,  amounting  to  the  sum  of  $3,685.- 
49.  The  venue  of  both  of  the  above  actJons  Is 
laid  IB  the        oC  New  Yorlc  TUa  motion 


was  for  the  puii>o»e  of  compelUng  resdtntion. 
The  order  entered  require*  Grant,  as  receiver, 
to  pay  over  the  amount  received  by  bim  to 
the  sheriff,  and  the  sheriff  to  pay  the  same  over 
to  GUUg.  We  think  the  order  cannot  be  sus- 
tained. SecUon  1323  of  the  Code  of  Civil  Pro- 
cedure provides  that:  "Where  a  final  Judg- 
ment or  order  Is  reversed  or  modified,  apon 
appeal,  the  appellate  court,  or  the  geueral 
term  of  the  same  court,  as  the  case  may  be, 
may  make  or  compel  restitution  of  property 
or  of  a  right,  lost  by  means  of  the  erroneous 
Judgmoit  or  order;  but  not  so  as  to  affect  the 
title  of  a  purchaser.  In  good  faith  and  for 
value."  Under  this  provision  It  has  been  held 
that  the  court  has  power  to  restore,  In  a  sum- 
mary manner,  property  or  rights  which  have 
been  lost  by  the  Judgment  which  It  has  re- 
versed. It  is  thus  enabled  to  make  Its  re- 
versal effectual,  and  undo  what  has  been  done 
under  an  erroneous  Judgment,  without  the  In- 
stitution of  a  new  action,  but  It  cannot  inter- 
fere in  this  summary  manner  to  restore  pn^ 
erty  which  has  been  taken  and  sold  under 
other  Judgments,  even  though  the  effect  of  the 
reversal  Is  to  decide  that  the  property  was 
taken  from  the  party  legally  entitled  to  it 
Murray  v.  BerdeU,  98  N.  T.  480^83.  The 
payment  that  was  made  by  the  sheriff  to 
Grant  was  not  by  reason  of  or  pursuant  to 
any  order  of  the  court  which  has  been  revers- 
ed. The  order  reversed  merely  refused  ta 
direct  tbe  sheriff  to  sell  the  goods  and  pay  over 
to  Glllig.  Gilllg,  as  tiie  first  attaching  cred- 
itor, had  the  right  to  have  the  goods  attached 
la  the  hands  of  the  sheriff  sold  and  applied  in 
satisfaction  of  his  execution,  and  the  payment 
by  the  sheriff  of  the  money  derived  from  snrfi 
sale  over  to  Grant  before  satisfying  Gillig's 
claim  was  a  violation  of  his  duty  as  aherifT, 
and  unauthorized.  Had  It  Iwen  done  nnder 
an  order  or  Judgment  subsequentiy  reversed, 
restitution  could  have  been  ordered;  but  tbe 
payment  having  been  made  upon  his  own  re- 
sponsibility, tbe  court;  under  the  provlsiona 
of  the  Code,  cannot,  open  motion,  snmrnaiily 
restore. 

It  Is  now  urged  that,  Independent  of  the  pro- 
visions of  the  Code  providing  tor  resUtntion, 
a  court  of  equity  has  power  to  require  the  re- 
ceiver to  pay  over  the  money,  and  that  Grant 
Is  liable  to  Gllllg  as  tor  moneys  had  and  re- 
ceived, under  the  authority  of  Haebler  v. 
Myers,  132  N.  T.  363,  80  N.  K.  963.  Possibly 
this  is  so,  but  In  order  to  procure  such  an  or- 
der, Glllig  should  have  petitioned  In  the  action 
In  which  Grant  was  appointed  receiver,  upon 
notice  to  tbe  attorney  general,  and  in  the  dis- 
trict In  which  that  action  Is  pending.  The 
Laws  of  1883  (chapter  378,  I  8)  i»ovlde  that 
"a  copy  of  all  motions  and  all  motion  papers, 
and  a  copy  of  any  other  application  to  ttie 
court  together  with  a  copy  of  the  order  or 
Judgment  to  be  proposed  thereon  to  tbe  court 
In  every  action  or  proceeding  now  pending  for 
the  dissolution  of  a  corporation  or  a  distribu- 
tion of  its  assets,  or  which  wlU  hereafter  b« 
commenced  for  snch  porpose,  shall  In  all  caaea 
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U'  served  on  the  attoracjr  general  In  the  same 
numnor  ax  proTldrd  by  law  for  the  service  of 
papers  on  attorneys  who  baTe  appeared  In 
actions."  Section  0  provides  that  "all  applica- 
tions to  the  court  contemplated  by  this  aut 
shall  be  made  in  the  Jodlclal  district  where 
the  principal  office  of  the  insolvent  cwporatlon 
was  located."  Section  T6U  of  the  Code  pro- 
vides that  "a  motion,  upon  notice,  in  an  ac- 
tion in  the  supreme  court,  must  be  made  wltii- 
in  the  judicial  district  In  which  the  action  Is 
triable,  or  in  a  county  adjoining  that  In  "which 
It  Is  triable;  exc^t  that  when  it  Is  triable  In 
the  First  Judicial  district,  the  motion  must  be 
made  In  that  district"  l!he  order  In  this  case 
viras  made  in  the  Third  district;  the  venue  in 
all  of  these  actions  was  in  the  First  district 
It  appears  from  the  order  entered  that  a  pr»- 
Umlnary  objection  was  made  to  the  Jurisdic- 
tion of  the  court  to  hear  the  motion,  and  tbat 
It  was  ovornled.  For  the  reasons  stated,  the 
order  was  Irregular,  and  cannot  be  sustained. 
The  respondent  In  his  brl^  first  takes  the 
position  that  the  ordar  Is  not  appealable,  but 
subsequently  he  admits  that  his  application 
was  a  special  proceeding,  it  a  special  pro- 
ceeding, It  vras  a  final  order  therein,  and  Is 
appealable,  under  the  express  provIMons  of 
section  190  of  the  Code.  Under  the  conces- 
siona  made,  we  have  not  thought  It  necessary 
to  further  consider  or  cUscusb  the  question  of 
the  appealability  of  the  order.  The  order.  In 
so  far  as  It  affects  the  rights  of  Grant,  as  re- 
ceWer,  should  be  reversed,  with  costs,  but 
without  {wcjudlce  to  a  renewal  if  counsel  shall 
so  advise.  A>T)REWS,  O.  J.,  and  GRAY. 
BARTLETT,  and  MABTIN,  JJ.,  concur. 
O'BRIEN  and  VANN,  J7.,  dissent  in  favor  of 
dismissal.    Order  rereracd. 


(ISl  N.  T.  511) 

Id  re  PEBKAMOSB  FISHING  CLUB. 

(Court  of  Appeals  of  New  York.  Jan.  26, 1897.) 

Corporations  —  DisaoLunos  —  Joui8dictios  op 
Court— NoncB — Appkalablb  Oroers. 

1.  In  a  proceeding  to  dissolve  a  corporation, 
a  defendant  obtained  an  order  based  on  an  af- 
fidavit, the  original  petition,  the  referee's  report, 
with  the  exceptions  thereto,  and  the  testi- 
mony takpn  by  him,  and  nil  the  papers  in  the 
proceedingr,  to  show  cause  why  a  final  hearing 
should  not  be  had,  and  a  final  order  made  dis- 
missing the  proceeding.  The  affidavit  set  out 
all  the  proceedings,  and  averred  that  petitioner 
had  omitted  to  serve  notice  for  a  final  ordei:, 
and  his  delay  was  causing  injury,  and  that  af- 
fiant believed  that  the  referee's  report,  though 
delivered  to  petitioner,  was  in  eCCec't  a  decision 
in  favor  of  defendant,  ffelj,  that  on  the  hearing 
the, court  had  JnriRdictiOD  to  make  an  order  of 
flissolntion,  though  such  defendant  did  not  ap- 
pear, and  none  of  the  other  defendants  were 
present,  and  Code  Civ.  Proc.  §  2428,  provides 
that  the  application  for  a  final  order  in  such 
proceeding  is  to  be  made  by  petitioner. 

2,  In  a  proceeding  .to  dissolve  a  corporation, 
the  omission  to  give  the  nttorney  gencrnl  formal 
notice  of  a  motion  to  dismiss  (T-aws  ISHH.  c.  378, 
i  S),  on  the  bearing  of  which  an  order  of  disso- 
lution was  made,  was  Immaterial,  where  he 
M'HS  served  with  the  motion  papers  on  the  order 
to  show  canse,  and  with  the  order  applied  for. 


and,  two  days  before  the  bearing,  admitted 
due  service  of  the  proposed  order  of  alssolutiou, 
and  of  notice  of  settlement. 

3.  The  propriety  of  refusing  to  set  aside  an 
order  dissolving  a  corporation,  entered  on  de- 
fault, caunot  be  questioned  in  the  court  of 
appeals. 

Bartlett,  Slartin,  and  Yann,  JJ.,  dissenting. 

Appeal  from  supreme  court,  appellate  di- 
vision, First  department 

Application  by  one  of  the  two  trustees  of 
the  Peekamosc:  Fishing  Giub.  a  corporation, 
for  Its  dissolution.  From  a  Judgment  dis- 
missing an  appeal  from  an  order  dissolving 
the  corporation,  and  a  judgment  affirming 
au  order  denying  a  motion  to  open  a  default 
(39  N.  Y.  Supp.  124),  and  also  from  a  Judg- 
ment affirming  an  order  denying  a  motion  to 
vacate  the  order  of  dissolution,  and  an  order 
directing  a  sale  of  the  corporation's  property 
(40  N.  Y.  Supp.  969),  defendants  appeal.  Dis- 
missed. 

B.  0.  Ghetwood  and  Benjamin  F.  Tracy, 
for  appdlants.  David  McOlure,  tor  respond- 
ent 

ANDREWS,  G.  J.  There  are  four  orders 
of  the  First  appellate  division  presented  for 
review  on  this  appeal:  First  An  order 
which  dlunlssed  an  appeal  taken  by  Whiton 
and  Dlmock  from  an  order  of  tbe  special 
term  dated  October  26,  1896,  as  resettled 
November  6, 1895,  dissolving  the  corporation; 
the  dismissal  proceeding  on  the  ground  that 
the  order  of  dissolution  was  entered  upon  de- 
fault of  the  appellants  and  that  they  there- 
fore had  no  right  to  appeaL  Second.  An  or- 
der dated  Blay  15,  1886,  which  aJflrmed  au 
order  of  the  special  term  which  denied  a  mo- 
tion made  by  Wblton  to  open  bis  default  on 
the  motion  in  which  the  ord^  of  dissolution 
was  made.  Third.  An  order  which  affirmed 
an  order  of  the  special  term,  entered  July  6, 
1896,  denying  a  motion  made  by  Dlmock  and 
Howard  to  vacate  the  order  of  Octobw  26, 
18^  dissolving  the  corporation.  Fourth.  An 
order  which  affirmed  an  order  ot  the  special 
term,  dated  July  6,  ld96>  directing  the  re- 
ceiver to  sell  the  property  of  tbe  corporation. 

TVe  have  examined  with  care  the  record, 
and  have  reached  the  conclusion  that  if  the 
special  term  had  Jurisdiction  to  make  the 
order  of  October  25, 18^,  dissolving  the  cor- 
poration, tiie  orders  appealed  from  must  be 
affirmed.  No  serious  question  is  made  In  re- 
spect to  the  regularity  of  the  proceedings  up 
,  to  the  time  that  order  was  made.  The  pro- 
j  ceedlnga  were  instituted  under  section  2120 
I  of  the  Code  of  Civil  Procedure.  The  proper 
parties  were  brought  In.  Dlmock  and  Whit- 
on, the  appellants,  answered  the  petition. 
The  matter  was  referred  to  a  referee  to  hear 
tbe  proofs,  and  determine  the  facts,  and 
report  to  the  court-.  The  referee  on  July  30, 
1895,  made  and  delivered  his  report  to  the 
petitioner.  In  which,  while  he  found  facts 
bearing  upon  the  question  of  the  number  of 
existing  trustees  of  the  corporation  when  the 
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proceeding  was  Instituted,  he  did  not  deter- 
mine the  question  whether  the  number  ex- 
ceeded two;  but  he  did  find  that  the  peti- 
tioner. Ward,  and  the  appellant  Dimock, 
trustees,  disagreed,  and  still  disagree,  as  to 
the  management  of  the  club.  Before  the  re- 
port was  filed  or  served,  and  on  the  28d  of 
August,  18^,  the  appellant  Whlton  obtained 
an  order  requiring  Ward,  Dimoclc,  and  How- 
ard to  show  cause  why  the  proceeding  for 
dlssolTlng  the  corporation  shoold  not  t>e  dis- 
missed upon  the  ground  that  the  report  of 
the  referee  and  the  testimony  had  not  been 
filed  with  all  convenient  speed,  etc.  The  mo- 
tion came  on  to  be  beard  August  27,  1895, 
and,  the  report  meanwhile  having  been  filed, 
the  motion  was  denied.  On  the  same  day 
Whiton  and  DImock  separately  filed  excep- 
tions to  the  report.  Three  days  afterwards, 
on  the  SOth  day  of  August,  1895,  Whlton  ob- 
tained another  order,  entitled  In  the  pro- 
ceedings, founded  on  the  affidavit  of  his  at- 
torney, the  original  petition,  and  all  the  sub- 
sequent papers  In  the  proceeding,  Including 
the  referee's  report  and  the  testimony  taken 
by  him,  and  the  exceptions  to  the  report,  re- 
quiring the  petitioner,  Ward,  and  Dimock 
and  Howard  to  show  cause  at  a  special  term 
on  September  6,  1895,  "why  a  final  bearing 
should  not  be  bad  and  a  final  order  should 
not  be  made  herein,  dismissing  this  proceed- 
ing, and  denying  the  prayer  of  the  petitioner 
for  a  dissolution  of  the  above-named  corpora- 
tion, or  for  such  other  or  further  relief  in 
the  premises  as  .  the  court  may  deem  equi- 
table and  Just"  The  order,  reciting  the 
papers  on  which  It  was  founded,  wae  duly 
served  on  Ward,  Dimock,  and  Howard,  and 
on  the  attorney  general,  together  with  a  copy 
of  the  order  proposed  by  Whiton.  On  the  re- 
turn day  of  the  order  all  the  parties  appear- 
ed by  counsel.  The  hearing  was  adjourned, 
on  motion  of  Ward's  attorneys,  until  the  sec- 
ond Monday  of  October.  On  the  adjourned 
day  all  the  parties  again  appeared,— Whlton 
by  his  counsel,  DlmocK  and  Howard  by  their 
counsel,  and  Ward  by  his  counsel.  On  the 
application  of  the  counsel  for  Dimock  and 
Howard,  the  hearing  was  again  adjourned 
unUl  the  23d  of  October,  1895.  On  the  23d 
of  October  the  petitioner,  Ward,  appeared  by 
his  counsel;  and  Dimock  and  Howard  ap- 
,  peared  by  counsel,  and  requested  a  further 
postijonement,  which  was  denied,  and  their 
counsel  then  withdrew.  Whlton  did  not  ap- 
pear on  that  day.  The  counsel  for  the  peti- 
tioner. Ward  (the  counsel  for  the  other  par- 
ties not  being  present),  thereupon  submitted 
the  matter  to  the  court,  and  the  court  grant- 
ed an  order  confirming  the  report  of  the 
referee  and  for  the  dlssolntiou  of  the  cor- 
poration. 

It  is  insisted  that  the  order  of  the  special 
term  was  without  Jurisdiction,  and  void, 
for  the  reason  that  the  only  order  It  was  au- 
thorized to  make  upon  the  default  of  Whlton, 
who  made  the  motion,  was  an  order  dismiss- 
ing his  application,  and  that  it  could  not 


proceed  to  make  a  final  order  dlasolvliig  the 
corporation,— the  exact  opposite  of  tha  re- 
lief sought  by  Whlton.  On  the  other  band. 
It  IB  claimed  In  behalf  of  the  petitioner  that, 
under  the  circumstances  disclosed,  the  wbole 
matter  was  before  the  court,  and  that  the 
petitioner  was  in  the  same  position,  and  the 
court  possessed  the  same  power,  as  If  the 
motion  had  been  brought  on  on  due  notice  by 
the  petitioner  of  an  application  for  the  con- 
firmation of  the  report  of  the  referee,  and 
an  order  dissolving  the  corporation.  Under 
section  242S  of  the  Oode,  the  application  for 
a  final  order  In  a  proceeding  of  this  cbarac- 
ter  is  to  be  made  by  the  petitioner.  The 
section  does  not  in  terms  so  declare,  bnt  wc 
think  this  is  Implied  In  what  is  expressed. 
The  motion  is  to  be  made  upon  notice  to 
each  person  who  has  made  himself  "a  party 
to  the  proceeding"  by  filing  a  notice  of  his 
appearance,  etc.  It  Is  also  in  accordance 
with  the  general  rule  that  the  party  who  In- 
stitutes a  proceeding  is  the  one  to  apply  for 
the  relief  sought  But  where.  In  a  proceed- 
ing to  dissolve  a  corporation,  the  petitioner, 
after  a  receiver  has  been  appointed,  neglects 
or  refuses  to  proceed,  we  have  no  doubt  that 
It  Is  competent  for  the  court,  on  special  ap- 
plication of  any  person  Interested,  to  direct 
the  petitioner  to  move,  so  tliat  the  Interests 
of  all  may  be  protected.  So,  also,  we  see  no 
reason  to  doubt  that,  if  all  the  parties  appear 
before  the  court  for  the  purpose  of  procuring 
a  final  order,  the  court  would  be  authorized 
to  dispose  of  the  matter,  although  no  formal 
notice  had  been  given  by  the  petitioner. 
What  was  done  in  this  case,  taking  as  we 
are  bound  to  do,  for  the  purpose  of  upholding 
the  order  of  Octolrer  25,  1895,  the  facts  most 
favorable  to  the  respondent  was  at  least 
equivalent  to  a  voluntary  appearance  by 
Whiton,  Dimock,  and  Howard,  and  a  conseut 
that  on  the  motion  of  Whlton  the  court 
should  determine  the  merits  of  the  contro- 
versy, and  make  a  final  order  In  the  prem- 
ises. In  the  first  place,  the  order  to  show 
cause,  of  August  30,  1895,  construed  In  con- 
nection with  the  papers  on  which  It  was 
founded,  shows  tiiat  It  was  Intended  to  bring- 
the  wbole  matter  before  the  court  for  SLnal 
adjudication,  and  was  not  a  mere  motion 
to  obtain  a  dismissal  of  the  proceeding  for 
want  of  prosecution.  The  athdavlt  present- 
ed to  the  court  on  the  application  for  the 
order  set  out  the  proceedings  which  had  been 
taken,  the  making  of  the  referee's  report. 
Its  delivery  to  the  petitioner,  the  filing  of  ex- 
ceptions, that  the  petitioner  had  omitted  to 
serve  any  notice  for  a  final  order,  and  that  bis 
delay  was  causing  injury  to  the  parties  in- 
terested; and  It  Is  declared  that  the  afiLani 
believes  that  the  referee's  report  "notwith- 
standing that  it  was  delivered  to  the  peti- 
tioner. Is  in  effect  a  decision  In  favor  of  the 
respondent  herein."  Upon  this  affidavit  and 
the  pai)ers  and  proceedings  in  the  matter, 
the  applicant  obtained  the  order  to  show 
cause  iu  the  terms  heretofore  stated.  .It  i» 
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quite  clear,  we  think,  that  a  flnol  order  on 
the  merits  was  contemplated  aa  the  result 
of  the  motion. 

The  counsel  for  Whlton  claimed,  and  now 
claims,  that  the  legal  inference  from  the 
facta  found  by  the  referee  Is  that  there  were 
more  than  two  legal  trustees  of  the  corpora- 
tion when  the  proceeding  was  Instituted, 
which.  If  true,  would  defeat  the  proceeding, 
and  require  Its  dismissaL  We  concur  In  the 
statement  of  the  general  term  that  the  true 
Tlew  of  Whlton's  application  is  that  It  was 
an  application  for  a  final  order  In  this  special 
proceeding,  and  that,  although  the  final  or- 
der he  demanded  was  one  dismissing  the 
proceeding,  It  was  none  the  less  an  applica- 
tion for  a  final  hearing  of  the  special  pro- 
ceeding. When  the  parties  appeared  on  the 
return  of  the  order,  not  only  was  no  objec- 
tion made  to  the  scope  of  the  relief  asked, 
but,  aa  appears  from  the  proofs  on  the  part 
of  the  petitioner,  on  one  of  the  adjournments 
the  question  was  directly  raised  before  the 
Judge,  and  he  decided  that  the  whole  matter 
was  before  him  as  an  application  for  a  final 
order;  and  all  the  parties,  including  DImock 
and  Whlton,  acquiesced  In  this  view,  and  the 
matter  was  adjourned  to  the  23d  of  October 
for  a  final  hearing.  The  whole  matter  was, 
by  the  acts  and  conduct  of  the  parties.  In 
possession  of  the  court;  and-  the  court,  we 
think,  acquired  Jurisdiction  to  proceed  on 
the  adjourned  day,  as  npon  notice  formally 
given  by  the  petitioner  to  all  the  parties  In 
Interest  of  an  application  for  a  final  order. 

The  objection  founded  npon  the  omission 
to  give  formal  notice  to  the  attorney  general 
Is  without  merit  He  was  served  with  the 
motion  papers  on  the  order  to  show  cause  of 
August  30,  18S5,  and  of  Whiton's  proposed 
order.  On  the  23d  day  of  October,  1895,  he 
admitted  In  writing  due  and  timely  service 
of  the  proposed  order  dissolving  the  corpora- 
tion, and  of  notice  of  settlement  This  was 
a  sufficient  compliance  with  section  8,  c.  378, 
of  the  Laws  of  1883.  The  object  of  that  sec- 
tion was  attained  by  what  was  done,  and 
there  Is  no  reason  for  denying  the  attorney 
general  the  power  to  accept  short  notice  of 
proceedings  referred  to  in  the  statute.  The 
result  is  that  the  order  of  dissolution  of 
October  23,  lSi)5,  was,  as  against  DImock, 
Whlton,  and  Howard,  an  order  obtained  upon 
default,  from  which  they  could  not  appeaL 
Code,  {  1294.  The  order  made  on  Whlton's 
motion  to  open  his  default  -was  in  the  dis- 
cretion of  the  courts  below,  from  which  no 
appeal  lies  to  this  court  The  order  denying 
Whlton  and  Dlmock's  motion  to  vacate  the 
order  of  October  25, 1895,  was  also  addressed 
to  the  discretion  of  the  court,  and,  no  abuse 
of  discretion  appearing,  Is  final  in  this  court 
The  order  instructing  the  receiver  as  to  the 
sale  of  the  property  of  the  corporation,  was 
an  ordinary  exercise  of  the  Jurisdiction  of 
the  court,  and  cannot  be  reviewed  here.  The 
four  appeals  are  therefore  dismissed,  with 
tosts  against  the  respective  appellants  la 


favor  of  the  petlttooer.  All  concur,  except 
BAKTZ^TT,  MARTIN,  and  VAMN.  JJ.,  dis- 
senting.  Appeals  dismissed. 


OSL  N.  T.  651) 

In  r«  DB  OAUP. 
WBEES  et  Bl.  T.  DB  CAMP. 
(Court  of  Appeals  of  New  York.  Feb.  2, 

ESTABLISHHBKT  Or  HlOHW&I— ArPSU.AJII.B 

Ordeb. 

Laws  1890,  e.  S6S,  relatlns  to  hifrhways 
(section  88),  provides  that  deaaions  of  com* 
missioners  appointed  by  the  county  court  may 
be  confirmed  or  vacated  by  auch  court,  and 
that  Its  decision  shall  be  final.  Edd,  that  such 
decisions,  while  final  aa  to  the  question  of  the 
necessity  of  a  highway,  and  as  to  the  amount 
of  damages,  are  not  final  In  respect  to  ques- 
tions of  power  and  Jurisdiction,  and  an  ap- 
peal lies  therefrom.  20  N.  Y.  Supp.  00,  te- 
veneA, 

Appeal  fran  mipreme  ooort,  genenl  tarn. 
Fourth  deimrtmMit 

Application  by  Daniel  De  Gamp  to  li^  ont 
a  highway.  From  an  order  assesalttg  dam- 
agee,  Bdwln  B,  Weeks  and  others  appeal  to 
the  general  term.  Appeal  dismUued,  and 
they^  again  appeaL  Berersedi. 

In  May,  1893,  an  application  In  writing 
was  made  by  Daniel  De  Camp  to  the  com- 
missioner of  Highways  of  the  town  of  Lan- 
sing, in  the  county  of  Tompkins,  "to  lay  out 
a  highway  In  said  town,  commencing  about  - 
twenty-fiVe  rods  east  of  Henry  Houser's  resi- 
dence, at  or  near  the  foot  of  the  hill,  which 
proposed  highway  will  pass  through  the 
lands  owned  and  occupied  by  John  H.  Mil- 
ler, Jane  MlUer,  Dennis  Kelly,  William  Pat 
terson,  Stephen  Malone,  Perry  Boss,  and  Ed- 
win Weeks,  who  do  not  consent  to  the  lay- 
ing out  of  the  highway.  This  proposed  high- 
way runs  In  a  northeasterly  direction  on  the 
east  bank  of  the  creek  or  swamp,  so  called, 
to  and  connecting  with  a  road  leading  to 
Locke,  running  in  the  same  direction."  De 
Camp,  on  the  0th  day  of  June,  1893,  pre- 
sented to  the  county  court  of  Tompkins 
county  a  verified  petition,  under  section  83 
of  the  highway  law  of  1890,  for  the  appoint- 
ment of  three  commissioners  to  determine 
the  necessity  of  the  proposed  highway,  and 
to  assess  the  damages  of  the  landownera. 
Upon  the  presentation  of  the  petition,  the 
county  court  made  an  order  appoiuting  three 
commissioners,  pursuant  to  section  84,  to 
certify  as  to  the  necessity  of  laying  out  and 
openiDg  a  highway  In  said  town,  beginning 
or  "commencing  about  twenty-five  rods  east 
of  Henry  Houser's  residence,  near  the  foot 
of  the  hill,  which  proposed  highway  wIU 
pass  through  the  lands  owned  and  occupied 
by  John  H.  Miller  (and  other  persons  named 
In  the  petition),  and  assess  the  damages  by 
reason  of  laying  out  auch  highway."  The 
commissioners  qualified,  and  notice  of  th9 
time  and  place  of  meeting  of  the  coromia- 
sioners  to  examine  the  proposed  highway 
was  duly  posted  and  served,  as  provided  by 
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section  8S.  The  notice  embraced  a  descrip- 
tion of  tbe  proposed  highway,  somewhat 
more  specific  than  the  description  contained 
in  the  petition  of  De  Camp.  At  the  time 
and  place  appointed  for  the  hearing,  the 
conamlssioners  met,  and  having  heard  the 
parties  interested,  and  taken  evidence  upon 
the  questions  of  the  necessity  of  the  pro- 
posed highway  and  the  damages  to  the  land- 
owners, made  their  decision  in  writing,  as 
follows: 

"Tompkins  County,  Town  of  Lansing.  The 
undersigned,  by  an  order  of  the  county  court 
of  Tompkins  county,  dated  the  tenth .  day 
of  June,  18^,  on  the  application  of  Daniel 
De  Camp,  having  been  appointed  commis- 
Bioners  to  certify  as  to  the  necessity  of  lay- 
ing out  and  opening  a  highway  in  the  town 
of  Lansing,  in  said  county,  commencing 
about  twenty-five  rods  east  of  Henry  Hous- 
ei'*8  residence,  at  or  near  the  foot  of  the  hlU, 
which  proposed  highway  will  pass  through 
the  lands  owned  and  occupied  by  John  II. 
Miller,  Jane  Miller,  Dennis  KeUy,  William 
Patterson,  Stephen  Malone,  Perry  Ross,  and 
Edwin  Weeks,  who  do  not  consent  to  the 
laying  out  of  the  highway,  and  to  assess,  the 
damages  to  be  caused  thereby,  now,  there- 
fore, we,  the  said  commissIonerB,  having 
given  due  notice  of  the  time  and  place  at 
which  we  would  meet,  and  all  having  met 
pursuant  to  said  notice,  at  the  hotel  at  North 
"Lousing,  in  said  town  of  Lansing,,  on  the 

~  day  of  ,  1893,  and  having  taken 

the  constitutional  oath  of  office,  and  the 
proof  of  the  services  and  posting  of  the  no- 
tice by  the  applicant,  pursuant  to  section  85 
of  the  highway  law,  having  viewed  the  pro- 
posed highway  and  the  land  through  which 
it  Is  proposed  to  be  laid  out  and  opened,  and 
having  heard  all  the  allegations  of  the  com- 
missioner of  highways,  and  all  the  parties 
Interested  therein,  and  the  evidence  of  all 
the  witnesses  produced,  do  thereupon  certify 
that,  In  our  opinion,  it  is  necessary  and 
proper  that  the  highway  be  laid  out  and 
opened  pursuant  to  the  said  application  of 
Daniel  De  Camp,  dated  the  twenty-fifth  day 
of  May,  1S93,  and  we  have  assessed  the  dam- 
ages required  to  be  assessed  by  reason  of 
laying  out  and  opening  such  highway,  as 
follows: 


John  H.  Miller  and  Jane  Miller  $  50  00 

Dennis  KeUy   125  00 

William  Patterson    120  00 

I'erry  Bom    5  00 

Edwm  Weeks    70  00 

Stephen  Malone    10  00 


"Nelson  Stevens, 
"A.  O.  Hart, 
"F.  A.  TO'od, 

"Commt  ssloners. 
"Dated  this  eleventh  day  of  July,  1893." 

After  the  decision  was  rendered,  certain 
property  owners,  whose  lands  were  crossed 
by  the  proposed  highway,  made  a  motion  to 
the  county  court  upon  the  papers  and  pro- 
ceedings, and  apon  affidavits  and  notice,  to 


set  aside  and  vacate  the  proceedings  and  the 
decision  of  the  commissioners,  under  section 
89  of  the  highway  law,  upon  the  grounds, 
among  others,  that  the  description  of  the 
proposed  road  In  the  petition  and  In  the  or- 
der of  the  commissioners  was  too  uncertain 
and  Indefinite;  that  the  property  of  the  con- 
testants had  been  taken  without  proper  re- 
gard to  their  rights  under  the  constitutl(m 
and  laws;  that  the  damages  awarded  were 
ineufflclent;  and  that  the  county  court  never 
obtained  jurisdiction  of  the  proceedings;  and 
that  the  decision  of  the  commissioners  was 
void.  '  On  the  hearing  of  the  motion,  affida- 
vits were  presented  to  the  county  court  on 
both  Bides,  and  tbe  motion  resulted  in  an  or- 
der of  the  court  increasing  the  award  of 
damages  made  by  the  commissioners  to  John 
H.  Miller  and  Elizabeth  (Jane)  Miller  from 
$50  to  $100,  and  In  all  other  respects  con- 
firming the  decision  of  the  commissioners. 
From  the  order  so  made,  John  H.  Miller, 
Elizabeth  J.  Miller,  and  Edwin  B.  Weeks  ap- 
pealed to  the  general  term  of  the  Fourth  de- 
partment, where  the  appeal  was  dismissed 
without  examining  the  merits,  on  the  ground 
that  the  decision  of  the  county  court  from 
which  the  appeal  was  taken  was  final,  un- 
der the  provisions  of  Be<:tion  89  of  the  act 

W.  W.  HMxe,  for  appellants.  H.  Qreeor 
field,  for  respondent 

ANDREWS,  C.  J.  (after  stating  the  facts). 
Section  89  of  the  highway  act  (Laws  1890, 
c.  568),  upon  which  the  general  term  relied 
In  dismissing  the  appeal,  is  as  follows: 
"Within  thirty  days  after  the  decision  of  the 
commissioners  shall  have  been  filed  In  the 
town  clerk's  office,  any  party  Interested  in 
the  proceeding  may  apply  to  the  court  ap- 
pointing the  commissioners  for  an  order  con- 
firming, vacating  or  modifying  their  decision, 
and  such  court  may  confirm,  vacate  or  modi- 
fy such  decision.  If  the  decision  be  vacated, 
the  court  may  order  another  hearing  of  the 
matter  before  the  same  or  other  commission- 
ers. If  no  such  motion  shall  be  made,  the 
decision  of  the  commissioners  shall  be  deem- 
ed final.  Such  motion  shall  be  brought  on 
upon  the  service  of  papers  upon  the  adverse 
parties  in  the  proceeding,  according  to  the 
usual  practice  of  the  court  In  actions  and 
special  proceedings  pending  therein;  mid  the 
decision  of  the  countyx  court  shall  be  final, 
excepting  that  a  new  hearing  may  be  or- 
dered as  herein  provided,"  The  declaration 
in  this  section  that  tne  decision  of  the  coun- 
ty court  shall  be  final  must  be  given  its  nat- 
in*al  and  reasonable  mennlng.  It  Is  competent 
for  the  legislature  to  restrict  the  right  of  ap- 
peal In  actions  or  special  proceedings  where 
Its  power  over  the  subject  Is  not  restrained 
by  the  constitution.  The  constitution  fixes 
the  manaer  In  which  compensation  shall  be 
ascertained  for  private  property  taken  for 
public  use.  Article  1,  S  7.  But,  when  as- 
certamed  In  the  constitutional  method,  what 
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review  shall  be  permitted  of  the  action  or 
determination  of  the  jury  or  commissioners, 
within  their  jurisdiction,  rests  In  the  discre- 
tion of  the  legislature.  The  courts  afflnned 
this  principle  Id  the  construction  of  section  18 
of  the  general  railroad  act  of  1850,  and  gave 
to  the  language  of  the  section  its  natural  in- 
terpretation. It  was  held  that  the  declara- 
tion that  the  decision  of  the  commissioners 
on  a  second  hearing  should  be  "final  and 
conclusive"  precluded  any  further  appeal. 
Section  89  of  the  highway  act  of  1890  was 
Intended,  we  think,  to  apply  the  same  prin- 
ciple to  proceedings  In  Invltum  for  the  lay- 
ing out  of  a  highway.  The  act  gives  to  the 
landowner  two  opportunities  to  be  heard  as 
to  the  necessity  of  the  highway  and  the 
damages  he  will  sustain  by  its  construction: 
First,  before  the  commissioner;  and,  second 
(If  the  decision  Is  adverse),  before  the  county 
court,  on  an  application  to  vacate  or  modify 
the  proceeding.  The  application  to  the  coun- 
ty couil,  moreover,  Is  in  the  nature  of  a  re- 
hearing, on  which  new  proofs  may  be  pre- 
sented bearing  upon  the  questions  In  contro- 
versy. It  is  not  unreasonable  to  suppose 
that  the  legislature.  In  enacting  that  the  "de- 
cision of  the  county  court  shall  be  final,"  In- 
tended to  stop  the  litigation  at  that  point 
on  the  two  questions  as  to  the  necessity  of 
the  proposed  highway,  and  the  compensation 
to  which  the  landowner  was  entitled.  No 
other  construction  Is  consistent  with  the  lan- 
guage, and  we  therefore  concur  In  the  gen- 
eral view  taken  by  the  general  term  of  the 
construction  of  section  89.  Bat  the  declara- 
tion that  the  decision  of  the  county  court 
shall  be  "final"  Is  necessarily  subject  tx>  the 
limitation  that  the  connty  court  bad  Jurisdic- 
tion to  make  the  order  which  it  made.  So, 
also,  If  the  decision  confirmed  the  order  of 
commissioners  laying  out  a  highway,  but  the 
order  of  the  commissioners  was  so  defective 
fn  the  description  or  location  of  the  high- 
way that  the  highway  could  pot  legally  be 
located  or  ascertained,  then  we  apprehend 
the  order  of  the  county  court  could  not,  In 
the  nature  of  things,  be  finaL  The  order  of 
the  county  court  la  "final"  within  Its  proper 
scope  and  purpose.  It  determines,  finally, 
the  question  of  tbe  necessity  of  the  proposed 
highway.  It  concludes  the  -landowner  as  to 
the  amount  of  damages  when  the  order  oon- 
flrms  the  award  of  the  commissioners.  It  la 
final  as  to  both  these  questions,  and  errors 
of  law  or  fact  In  the  course  of  the  proceed- 
ings, unless  jurisdictional,  do  not  affect  the 
conclusiveness  of  the  decision  of  the  connty 
court.  But  It  would  be  an  anomaly  to  say 
that  such  an  order  would  be  final  or  conclu- 
sive In  respect  of  questions  of  power  and  ju- 
risdiction. Th^  will  continue  to  be  open, 
notwithstanding  the  decision  of  tbe  county 
court  And  where  such  difficulties  exist, 
fundamental  In  th^r  character,  the  principle 
of  finality  declared  In  the  statute  does  not, 
we  think,  apply.  To  permit  an  appeal  upon 
such  questions  docs  not  contravene  the  pnr- 
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pose  of  the  statute,  and  Its  dental  would  be 
inconvenient  In  practice.  See  McMataon  v. 
Ranhr,  47  N.  Y.  72. 

We  think  there  arc  two  questions  present- 
ed by  the  record  before  us  which  the  general 
term  should  have  passed  upon.  The  first  Is: 
Was  there  any  sofllcient  description,  by  ref- 
erence or  otherwise.  In  the  order  of  the  com- 
missioners, of  the  highway  proposed  to  be 
laid  out?  The  second  question  is:  Was  it 
competent  for  the  county  court,  after  hav- 
■ng  reached  the  conclusion  that  the  damages 
awarded  by  the  commissioners  to  the  appel- 
lants Miller  were  Inadequate,  to  determine  the 
amount  by  which  they  should  be  Increased,  or 
were  the  landowners  entitled  to  have  the  case 
sent  back  for  a  reassessment  of  damages  by 
commissionera  api)olnled  as  provided  by  the 
constitution?  See  In  re  Middletown,  82  N. 
Y.  202.  We  do  not  decide  these  questions, 
or  eitherof  them.  They  must  be  first  decided 
by  the  general  term  (now  appellate  division) 
before  our  Jurisdiction  to  pass  upon  them  at- 
taches. The  dismissal  of  the  appeal  below 
shows  that  the  questions  were  not  passed  up- 
on in  that  court  The  order  should  be  re- 
versed, and  the  case  remitted  to  the  Third 
appellate  division  for  further  consideration. 
All  concur,  except  MAHTIN,  J.,  not  sitting, 
and  TANN,  J.,  not  voting.    Order  reversed. 


(lEl  N.  T.  GH) 
BMMBTT  V.  PBNOTBK. 

(Court  of  Appeals  of  New  York.  Feb.  2,  1897.) 

Pabol  Evidencb  to  Sxpuix  Writimo. 

In  a  suit  to  recover  the  price  of  Roods  de- 
livered under  an  instrument  reciting,  "P.  bought 
of  E.  [plaintiff]  the  marble  counters  *  *  * 
?2,500,''^  parol  evidsnce  is  admisBlbie  to  prove 
that  the  agreed  price  was  more  than  the  lum 
mentioned.  28  N.  Y.  Snpp.  334,  reverted. 

Appeal  from  supreme  court,  general  term, 
Fifth  department 

Action  by  Harold  J.  Emmett  against  Wil- 
liam J.  Penoyer.  From  a  judgment  of  the 
general  term  (28  N.  Y.  Snpp.  234)  reversing 
a  judgment  entered  on  a  verdict  for  plaintiff, 
he  appeals.  Reversed. 

Ofaarles  Van  Voorhls,  for  appellant.  Isaac 
N.  MlUer,  for  respondent 

O'BBIEN,  J.   This  was  an  action  to  re- 
cover a  portion  of  the  purchase  price  of  cer- 
j  tain  goods  and  fixtures  In  a  store  which 
j  were  sold  by  the  plaintiff  to  the -defendant 
1  The  complaint  alleges  that  the  sale  was 
made  by  agrennent  of  the  parties  on  or 
abont  the  2Sth  day  of  December,  1891;  that 
the  defNidant,  In  consideration  of  tiie  sale, 
was  to  surrender  to  the  plaintiff  certain 
notes  which  he  held  against  him,  and  was  to 
pay  to  the  plaintiff.  In  addition,  the  sum  of 
fl.OOO,  as  soon  as  be  could  dispose  of  the 
property;  that  the  defendant  did  dispoae  of 
the  property  on  or  abont  the  Ist  day  of 
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March,  1882;  and  that  thereupon  the  sum 
of  fl,000  became  due  to  the  plalnUff.  The 
defendant's  answer  admits  the  purchase 
from  the  iJalntiff  of  the  property,  and  the 
subsequent  sale  of  the  same  to  a  third  party, 
and  denies  all  the  other  allegations  of  the 
complahit.  The  answer  then  alleges  new 
matter  by  way  of  counterclaim.  At  the  trial 
the  plaintiff  was  sworn  as  a  witness  In  his 
own  behalf,  and  testified  that  the  contract 
of  sale  to  the  defendant  was  in  writing. 
produced  the  writing,  of  which  the  following 
is  a  copy: 

"W.  J.  Penoyer  bought  of  H,  J.  Bmmett  the 
marble  counters,  marble  floor,  glass  and  sil- 
ver show  case,  desks,  mirrors  and  all  per- 
sonal property  bought  of  W.  3.  Penoyer,  be- 
sides all  drugs,  medicines  and  all  personal 
property  now  in  said  store.  No.  30&  Fourth 
avenue,  N.  Y.,  it  being  a  part  originally 
bought  of  W.  J.  Penoyer,  and  since  pur- 
chased, $2,&00. 

"New  Yorlt,  Dec.  10,  1891. 
"[Signed]  H.  J.  Emmett 

"Witness:    W.  R,  Hitchcock." 

The  plalntUT  was  then  asked  by  his  coun- 
sel what  the  defendant  was  to  pay  him  for 
the  property.  The  defendant's  counsel  ob- 
jected to  the  question  upon  the  ground  Uiat 
the  consideration  was  expressed  in  the  writ- 
ing. The  conrt  OTwruled  the  objection,  and 
the  defendant's  counsel  accepted.  The  plain- 
tiff then  gave  oral  testimony  tendlz^  to 
prove  the  allegations  of  tiie  ctHnplalnt,  name- 
ly, that  the  real  consideration  a£  the  sale, 
or  the  price  the  defraidant  agreed  to  pay, 
was  93,600;  thai  is  to  say,  |2,600  of  plain- 
tiff's notes  held  by  the  defendant,  and  which 
were  to  be  surrendered,  and  |1,000  in  caah, 
which  the  defendant  was  to  pay  the  plaintiff 
when  he  made  sale  of  the  prcqierty  to  some 
third  party.  There  waa  some  conflict  of 
testimony  as  to  what  the  parties  actually 
agreed  upon  ajid  Intended,  and  the  court 
submitted  the  question  to  the  jury,  and  a 
verdict  was  found  in  favor  of  the  plaintiff. 
The  general  term  afflbmed  the  verdict  of  the 
Jury  upon  the  facts,  but  reversed  the  Judg- 
ment upon  the  exception  taken  to  the  admis- 
sion of  the  imrol  proof  of  consideration.  The 
appeal  therefore  presents  the  single  ques- 
tion whether  the  ruling  of  the  trial  Judge  as 
to  the  admissibility  of  this  proof  was  error. 

There  are,  no  doubt,  many  cases  where  the 
consideration  expressed  in  a  deed,  a  receipt, 
and  perhaiis  other  Instmments,  is  open  to 
parol  proof.  Many  of  these  cases  are  re- 
ferred to  In  the  learned  opinion  bdow.  They 
embrace  numerous  exceptions  to  the  general 
rule  which  forbids  the  parties  to  vary  or 
change  any  of  tiie  terms  of  the  writing  by 
oral  testimony.  Where  the  consideration  is 
expressed,  and  that  part  of  the  instrument 
Is  in  the  nature  of  a  receipt  or  acknowledg- 
ment that  it  has  been  paid,  the  amount, 
whetiier  more  or  less,  Is^generally  open  to 
parol  proof.   But,  witiiout  further  reference 


to  this  class  of  cases,  it  may  be  safely  as- 
serted that  in  an  action  to  recover  the  pur- 
chase price'  of  property  delivered  to  the  pur- 
chaser under  an  executory  contract  of  sale, 
in  writing,  expressing  the  consideration,  or 
stating  the  purchase  price,  that  part  of  the 
af^^ement  Is  as  conclusive  upon  the  parties 
as  any  other  tenn  of  the  contract  It  is  In 
that  respect,  as  well  as  in  every  other,  deem- 
ed to  be  the  final  repository  and  evidence  of 
the  mutual  obligations  into  which  the  par- 
ties have  Altered,  and  have  consented  to  be 
bound.  'The  rule  does  not,  of  course,  apply 
where  It  has  been  shown  that  fraud,  mis- 
take, or  duress  has  Intervened,  nor  where 
the  writing,  upon  Inspection,  appears  to  con- 
tain but  ia  part  of  the  agreement,  and  is  in 
that  respect  imperfect  or  Incomplete  upon 
its  face.  But  where  the  iiaper  appears  to 
be  Incomplete  tn  any  respect,  or  where  words 
or  phrases  used,  in  their  application  to  the 
agreement  of  whicb  they  form  a  part,  are 
ambiguous  or  unintelligible,  parol  proof  is 
admissible  to  sii^ply  the  Incomplete  term,  to 
aid  In  the  interpretation,  and  to  ex^ln 
what  Is  obscure  or  doubtfuL  These  prind- 
plea  are  familiar,  and  are  illustrated  by 
numerous  cases,  to  some  of  which  It  will  bo 
sufficient  to  refer  without  further  comment. 
Eighmle  v.  Taylor,  98  N.  Y.  288;  Corse 
Peck,  m  N.  Y.  S13,  7  N.  B.  810;  Engelhom 
V.  Reitilnger,  122  N.  T.  76.  25  N.  E.  297: 
Thomas  t.  Scutt,  127  N.  Y.  133,  27  N.  B.  901; 
Case  V.  Bridge  Co.,  134  N.  Y.  78,  31  N.  E.  2U; 
Brlgg  V.  Hilton,  99  N.  Y.  617,  3  N.  E.  51: 
SchmltUer  v.  Simon,  114  N.  Y.  176,  21  N.  E. 
162;  Bagley  &  Sewall  Co.  r.  Saranac  River 
Pulp  &  Pa^er  Co.,  136  N.  Y.  626,  32  N.  B. 
132;  Routledge  v.  Worthlngton  Co.,  119  N.  Y. 
692,  23  N.  B.  1111;  Ghapln  v.  Dobson,  78  N. 
Y.  74;  Potter  v.  Hopkins,  26  Wend.  417. 

The  learned  court  below  lias  assumed  that 
the  paper  in  question  is  evidence  of  a  cfNEU- 
plete  and  perfect  contract  of  sale.  In  which 
the  price  or  consideration  Is  expressed;  and. 
If  the  premlsies  from  which  the  argummt 
and  final  conclusion  proceed  be  i^mitted,  t^e 
result  Is  doubtiess  correct.  We  are  con- 
strained, however,  to  differ  from  the  learned 
court  below  with  respect  to  the  charactra 
and  legal  effect  of  the  Instrument  In  question 
as  a  contract  It  does  not  appear  upon  In- 
spection to  be  such  a  complete  and  perfect 
contract  as  to  be  conclusive  upon  the  plain- 
tiff with  respect  to  the  consideration.  It  be- 
longs, we  think,  to  the  class  of  contracts 
where  the  parties  have  failed  to  state  in  any 
intelligible  manner  what  the  purchase  price 
of  the  property  was,  and  hence  parol  proof 
on  that  pojnt  was  admissible.  The  figures 
and  characters  at  the  end  of  the  paper  do 
not  necessarily  import  that  the  purchase 
price  agreed  up<m  was  $2,500.  In  order  to 
arrive  at  that  conclusion,  some  words  must 
be  supplied  which  the  parties  have  not  used. 
It  does  not  state  the  price  at  all,  In  any  ap- 
pn^riate  or  Intelligible  terms.  The  contente 
of  the  paper  are  not  Inconsistent  with  the 
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plaintiff's  claim  with  respect  to  what  the 
iipreemeDt  really  was,  and  the  parol  proof 
given  did  not  contradict  the  writing,  within 
.the  meaning  of  the  rule,  though  it  did  ex- 
plain it  If  the  defendant,  when  he  drew 
the  paper  as  he  did,  had  placed  the  figures 
at  the  top,  Instead  of  at  the  end,  they  would 
be  Just  as  intelligible  as  they  are  now.  The 
obligation  to  pay  the  further  sum  of  ¥1,000 
depended  upon  the  contingency  of  a  resale 
by  the  defendant,  and  It  may  -vcfrj  well  be 
that  he  omitted  for  that  reason  to  Inswt  In 
the  writing  a  condition  of  the  sale  that 
might  or  might  not  become  operatlre.  The 
cliaracters  and  flgnres  are  not  bo  connected 
with  the  words  in  the  body  of  the  paper  as 
to  warrant  a  court  In  holding,  as  matter  of 
law,  that  they  Import  the  consideration  for 
the  sale,  or  express  the  price  to  be  paid. 
They  may,  It  Is  true,  have  been  int»ided  for 
that  purpose,  but  it  Is  Just  as  reasonable  to 
Buivose  that  they  were  Intended  only  to  de- 
note the  amount  in  notes  which  the  defend- 
ant was  to  surrender  to  the  plaintiff,  which 
was  but  a  part  of  the  consideration.  There 
can  be  no  doubt  that  the  Instrument  was 
open  to  parol  proof  as  to  the  manner  in 
which  the  conrtderation  was  to  be  paid, 
whether  In  cash,  or  by  the  surrender  of  the 
seller's  notes,  and  this  fOr  the  reason  that 
the  writing  contained  no  stipulation  on  that 
point  F(H*  the  same  reason,  proof  was  com- 
petent to  show  the  amount  of  the  considera- 
tion. It  may  be,  and  probably  is,  lmpo88l< 
ble  to  affirm  with  any  degree  of  confidence 
what  the  figures  mean,  but  that  Is  the  rea- 
son why  oral  testimony  was  admissible  to 
tfplAln  terms  which  in  themaelrea  expressed 
no  Intelligible  Idea.  It  is  not  necessary  to 
account  for  the  use  of  the  terms,  or  to  as- 
certain the  purpose  for  which  they  were 
used.  It  U  enough  If  we  can  fairly  say  that 
they  do  not  express  the  idea  that  the  price 
to  be  lAld  for  the  property  was  ¥2,S00,  and 
no  more.  At  most,  It  was  a  question  as  to 
what  tiie  parties  Intended  by  the  use  of 
such  characters  and  ^nres.  They  were  so 
placed  with  reference  to  the  rest  of  the  writ- 
ing that  they  expressed  no  definite  thought 
or  idea,  and  were  unintelligible.  This  pre- 
sented a  case  for  parol  proof  to  aid  the 
Jury  in  ascertaining  what  the  parties  really 
aj^eed  upon.  Since  that  could  not  be  deter- 
mined friHn  the  writing  alone,  all  the  facts 
uid  circumstances  attending  the  execution 
could  be  resorted  to,  and  It  was  then  for  the 
Jury  to  find  whether  the  figures  represented 
the  whole  purchase  price,  or  only  a  part  of 
It  Our  conclusion  is  tiiat,  whether  this  pa- 
per  be  regarded  as  Incomplete,  ambiguous, 
or  unlntelllgtble,  the  riding  of  the  learned 
trial  Judge  was  correct,  and  that  the  excep- 
tion was  untenable.  The  Judgment  of  the 
general  term  should  be  reversed,  and  that 
entered  upon  the  verdict  affirmed,  with  costs 
In  all  courts  to  the  plaintiff.  All  concur,  ex- 
cept HAIGHT,  J,,  not  sitting.  Judgment  ac- 
cordingly. 


(»  Ohio  8L  m) 
STATE  V.  HUTCHINSON. 
(Supreme  Court  of  Ohio.  Jan.  26,  1887.) 
FcBE  Food  Liw  —  Affjuavit  —  Fobm  or  Avsit- 

MHNT— DiSFiSJITIOX  OP   ADCLTB  RATIOS. 

1.  The  prOTiBo  contaiDed  In  section  3  of  the 

gure  food  lawa  of  the  state,  as  amended  April 
2,  1890  (87  Ohio  Law».  248),  applies  to  the 
whole  act,  and  is  not  descriptive  of  any  par- 
ticular oneuse  therein  defined;  and,  for  such 
reason,  a  negative  averment  of  the  facts  within 
the  proviso  is  not  required  in  an  affidavit  char- 
ging an  offense  against  the  act,  but  the  facts 
may  be  offered  in  evidence  at  a  defense  under 
the  plea  of  not  guiltj-. 

2.  A  charge  to  a  jury  that  would  preclude  It 
from  considering  evidence  tending  to  show  that 
the  defendant,  in  making  a  particnlar  sale,  com- 
plied with  the  requirements  of  the  proviso,  is 
erroneoQB. 

3.  A  sale  of  beer  as  food,  containing  salicylic 
acid  in  any  quantity,  withoat  a  label  on  the 
paclcage,  notifying  Uie  purchaser  that  it  con- 
tains such  an  ingredient,  is,  -when  found  to  t>e 
poisonous  or  deleterious  to  health  by  its  con- 
tinuous or  IndiBcriminate  use,  an  offense  against 
the  pure  food  laws  of  the  state,  under  the  defini- 
tion of  an  "adulteration"  contained  in  clause  7, 
par.  b,  i  8,  of  the  act  ss  amended  April  22, 
1890. 

(Syllabus  by  the  Court.) 

Joseph  C.  Hutchinson  was  convicted  under 
the  pare  food  law  before  a  Justice,  which 
judgment  was  reversed  by  the  court  of  com- 
mon pleas,  and  the  state  brought  exceptions. 
Overruled. 

F,  S.  Monnett,  Atty.  Gen.,  Joseph  Dyer, 
Pros.  Atty.,  Charles  Case,  utd  J.  K.  Rich- 
ards, for  the  state.  Samuel  Uambleton  and 
Edmund  Smith,  for  defendant 

MIKSHAIJj,  J.  The  defendant  Hutchin- 
son, was  arrested  on  the  warrant  of  a  magis- 
trate charging  him  with  a  violation  of  the 
pure  food  laws  of  the  state.  The  affidavit  was 
founded  on  the  seventh  clause  of  jmragraph 
b  of  section  3  of  the  act  as  amended  April 
22, 1890  (S7  Ohio  Laws,  248).  It  chaiged  that' 
the  defendant  "did  unlawfully  sell  to  WilUs 
Sells  a  package  of  a  certain  article  of  human 
food,  to  wit,  beer,  which  article,  so  sold  as 
aforesaid,  was  then  and  there  adulterated 
by  having  added  thereto  a  quantity  of  a  cer- 
tain substance,  to  wit  salicylic  acid,  which 
Is  injurious  to  health.  The  said  sale  of  said 
article  as  aforesaid  was  contrary  to  the  stat- 
utes In  such  case  made  and  provided."  The 
magistrate  charged  the  Jury:  "The  law  in 
this  state  prohibits,  as  nn  Ingredient  of  an 
article  of  human  food,  the  use  of  any  article 
that  is  poisonous  or  injurious  to  health. 
The  law  does  not  say  that  the  particular 
quantity  of  such  alleged  injurious  substance 
as  may  be  found  present  in  the  one  par- 
ticular sample  or  quantity  of  food  must  be 
found  to  be  Injurious  to  health;  and  the 
court  Is  of  the  opinion  that  the  legislature. 
In  enacting  this  Uw,  did  not  Intend  It  to  be 
BO  understood.  The  purpose  and  Intention  of 
the  law  is  to  prohibit  the  use  of  any  sub- 
stance In  human  foods,  whenever  the  indis- 
criminate or  continuous  use  of  such  sub- 
stance in  the  food  in  any  quantity  would 
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result  injarlously  to  health.  If,  therefore, 
you  find,  from  the  evidence,  that  the  defend- 
ant, In  the  manner  and  form  as  charged  In 
the  affidavit,  did  sell  beer,  to  which  was  add- 
ed salicylic  acid,  and  you  further  find  that 
salicylic  acid  is  a  substance  the  continuous 
or  Indiscriminate  use  of  which  in  foods 
would  result  Injuriously  to  health,  then  I 
charge  you  that  the  sale  of  such  article  of 
food  so  adulterated  Is  in  vlohitlon  of  law, 
and  you  should  find  the  defendant  guilty." 
The  defendant  was  convicted,  and,  on  en'or 
to  the  common  pleas,  the  court  held  that  the 
charge  was  erroneous,  reversed  the  Judg- 
ment, and  remanded  the  cause  to  the  magis- 
trate for  further  proceedings.  To  this  rul- 
ing the  prosecuting  attorney  took  a  bill  of 
exceptions,  and  the  case  is  here  for  the  de- 
cision of  this  court  on  the  ruling  so  made. 

Section  3  of  the  act  contains  this  provision: 
"Provided,  that  the  provisions  of  this  act 
shall  not  apply  to  mixtures  or  compounds 
recognized  as  ordinary  articles  or  Ingredients 
of  articles  of  food,  if  each  and  every  package 
sold  or  offered  for  sale  be  distinctly  labeled 
as  mixtures  or  compounds,  with  the  name 
and  per  cent,  of  each  Ingredient  therein,  and 
are  not  Injurious  to  health."  It  is  claimed 
by  the  defendant  that,  In  any  event,  the  con- 
viction was  properly  reversed,  because  the 
affidavit  did  not  negatively  aver  that  the 
beer  so  sold  is  an  ordinary  article  of  food, 
and  that  each  package  sold  was  distinctly 
labeled  as  a  mixture  or  compound,  with  the 
name  and  per  cent,  of  each  Ingredient  there- 
in, and  is  not  Injurious  to  health.  On  ex- 
amination. It  will  be  found  that  the  proviso 
In  the  statute,  on  which  this  argoment  is 
based,  applies  to  the  whole  act,  and  is  not 
made  descriptive  of  any  particular  offense 
made  punishable  by  it.  It  was  not,  there- 
fore, necessary  that  the  affidavit  should  have 
.contained  the  negative  averments  as  claim- 
ed by  the  defendant.  Becker  v.  State,  8 
Ohio  St.  391;  Stauglein  v.  State,  17  Ohio  St. 
461;  Bllligheimer  v.  State,  32  Ohio  St.  435; 
Him  V.  State,  1  Ohio  St.  16.  Such  facts  con- 
stitute a  defense,  and  may  be  proved  by  the 
defendant  under  his  plea  of  not  guilty.  The 
question,  .then,  arises  whether  the  magistrate 
erred  In  his  charge  to  the  Jury.  We  think  he 
did,  but  not  in  what  he  said,  but  in  what  he 
omitted  to  say.  Under  the  charge  given,  the 
Jury  would  have  heen  recixiired  to  convict, 
although  It  may  have  been  shown  that  the 
beer  sold  was  an  article  of  food,  and  that 
each  package  was  labeled  as  a  mixture  or 
compound,  with  the  name  and  per  cent,  of 
each  Ingredient  therein,  and  not  Injurious  to 
health.  The  bill  of  exceptions  here  does  not 
contain  the  evidence  that  was  before  the 
magistrate,  and  was  incorporated  In  the  rec- 
ord reviewed  by  the  common  pleas,  nor  does 
it  purport  to  set  out  all  of  the  charge  of  the 
magistrate  to  the  jury,  nor  does  It  appear 
whether  instructions  were  asked  by  the  de- 
fendant and  refused  by  him.  It  is  entirely 
consistent  with  this  record  that  the  magis- 


trate may  have  been  requested  to_  qualify 
what  he  said,  so  that  the  defendant  could 
avail  himself  of  the  provisions  of  the  pro- 
viso, if  the  evidence  warranted  it  The  pre- 
sumption is  that  the  common  pleas  did  not 
err;  and  we  cannot  say  that  it  did,  unless 
we  know  that,  in  the  record  before  It,  there 
was  no  evidence  tending  to  show  that  the 
defendant  was  within  the  proviso  of  tlie 
statute,  and  so  not  guilty  of  the  offense  char- 
ged. For  this  reason  we  cannot  find  tliat 
the  common  pleas  erred.  If,  however,  there 
was  no  evidence  before  the  magistrate  of 
the  character  Just  adverted  to,  the  charge 
as  given  was  imexceptlonable.  A  sale  of 
beer  as  a  food,  containing  salicylic  acid, 
without  a  label  on  the  package  notifying  the 
purchaser  that  it  contains  such  an  ingredi- 
ent, is,  when  found  to  be  poisonous  or  dele- 
terious to  health  by  its  continuous  or  indis- 
criminate use  as  a  food,  an  offense  against 
the  pure  food  laws  of  the  state,  under  the 
definition  of  an  adulteration  contained  In 
clause  7,  par.  b,  S  3,  of  the  statute  above  cit- 
ed. Exeeptloiis  OTerraled. 


(S&  ouo  St.  tm 
CITY  OF  GALION  v.  LAUER. 
(Supreme  Coart  of  Ohio.   Dec.  S,  1800,) 
Dsraonvi  8idkwii.k  — Action  rou  Dama«bs  — 

EVIDRNCE— FkBSUHPTIOKS. 

1.  In  an  action  agaiast  a  muDicipal  corpora- 
tion to  recover  for  injuries  caused  by  a  defect- 
ive sidewalk,  eridence  that  the  plaintiff  was 
married,  and  had  a  family  ot  imall  duldren  de- 
pending on  him  for  support,  is  incompetent. 
The  tendency  of  such  evidence  is  to  enhance 
the  damages  beyond  the  sum  legally  recover- 
able. 

2.  Whether  or  not  a  presnmption  would  arise 
from  such  evidence  alone  that  the  verdict  had 
been  affected  thereby,  aod  the  evidence  tliere- 
fore  prejudicial,  yet  snch  presumption  should 
be  held  to  exist  where  in  such  case  the  court 
said  in  its  charge  that  the  jury,  in  estimatiiis 
the  damages,  might,  among  other  matters,  con- 
sider the  ability  of  the  plaintiff  "to  labor  and 
earn  money.  •  •  •  and  to  provide  for  him- 
self and  family,  before  and  after  the  aecidwit.** 

(Syllabus  by  the  Coart) 

Error  to  circuit  court,  Orsirtord  county. 

Thia  action  was  brouglit  by  WlUlun  Lauer, 
defendant  in  error,  to  recover  of  the  city  of 
Gallon  on  account  of  injuries  recelred  by 
bim  by  reason  of  a  defective  sidewalk.  H« 
recorered  a  judgment  In  the  court  of  com- 
mon pleas,  wbich  the  circuit  court  afllnued 
on  exvor,  and  the  city  brings  error.  Reversed. 

R.  0.  Tracht,  City  Sol.,  J.  W.  Coultor,  and 
R.  W.  Johnston,  for  plaintiff  In  error.  I.  G. 
Meuser,  Dan  Pabst,  Jr.,  and  Finley,  Beer  & 
Bennett,  for  defendant  In  error. 

BRADBURY,  J.  The  entry  on  the  Journal 
of  the  court  of  common  pleas  in  this  case, 
allowing  the  bill  of  exceptions,  is  similar  to 
that  held  to  be  sufficient  by  this  court  in  the 
case  of  Railroad  Co.  v.  Kernochan  (recently 
decided)  45  N.  E.  531.  The  bill  of  eieeptlona 
being  valid,  the  questions  arising  thereon 
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were  before  the  circuit  court  when  tbe  case 
was  In  that  court,  and  are  now  before  tbis 
court  for  determination. 

Tbe  action  was  instituted  by  tbe  defendant 
In  error  to  recover  against  tbe  city  of  Gallon 
damages  claimed  by  bim  to  have  been  sus- 
tained oQ  account  of  a  defective  sidewalk. 
During  lals  examination  In  cblef  bis  counsel 
asked  blm  tbe  following  questions:  "Had 
you,  or  bad  you  not,  a  family  at  that  time?" 
Answer:  "I  bad  a  wife  and  four  children." 
"How  old  were  your  children  at  that  time  J" 
Answer:  "Tbe  oldest  was  ten  years  and  the 
yoimgest  was  one  year  old."  Tbls  evidence 
was  admitted  over  the  objections  of  the 
plaintiff  In  error.  Tbls  evidence  was  not 
pertinent  to  tbe  issue  joined  between  the 
parties.  Tbe  plalntiCC's  right  of  action  did 
not  depend  upon  tbe  question  of  bis  mar- 
riage, nor  upon  that  of  his  fatherhood,  and 
the  defendant  was  bound  to  no  higher  duty 
towards  a  married  man  or  a  father  than  to 
one  who  bore  neither  of  these  characters. 
If  tbe  right  of  action  existed,  tbe  damages 
lawfully  recoverable  should  be  no  more  af- 
fected by  those  circumstances  than  the  right 
of  action  Itself. 

The  only  serious  question  is  whether  the 
admission  of  the  evidence  was  prejudicial 
to  the  defendant  below  (plaintiff  in  error). 
Doubtless,  this  error  conld  have  been  cured 
by  an  Instruction  cautioning  the  jury  against 
Increasing  the  amount  of  their  verdict  on  ac- 
count of  tbe  plaintiff  below  having  a  wife 
and  young  children  depending  on  him  for 
support  This,  however,  was  not  done.  On 
tbe  contrary,  the  court  seemed  to  be  of  opin- 
ion that  tbe  jury  might.  In  fixing  tbe  amoimt 
of  recovery,  take  into  consideration  those 
circumstances.  On  this  point  tbe  Instruc- 
tions were  as  follows:  "You  will  take  Into 
consideration  the  age  of  the  plaintiff  at  the 
time  of  tbe  accident,  his  occupation,  bis  abil- 
ity to  labor  and  earn  money  and  enjoy  life, 
and  provide  for  himself  and  family,  before 
and  since  the  accident    •    •  This  lan- 

guage would  authorize  a  jury  to  enhance  the 
damages  because  the  person  injured  bad  a 
family.  Tbe  fact  that  tbe  plaintiff  below 
bad  a  family  of  young  and  helpless  children 
depending  upon  him  for  maintenance  had 
been  put  in  evidence.  We  think  the  -natural 
tendency  of  that  fact  was  to  arouse  the  sym- 
patbles  of  the  jnry,  and,  in  view  of  tbe  lan- 
guage employed  by  the  court,  the  reasonable 
inference  Is  that  the  amount  of  the  verdict 
was  increased  on  account  thereof.  This  Is 
the  view  of  the  question  taken  by  tbe  su- 
preme court  of  tbe  United  States,  In  Pennsyl* 
vania  Co.  v.  Roy,  102  U.  S.  451.  That  court, 
speaking  through  Justice  Harlan,  using  the 
following  language:  "There  was,  however, 
an  error  committed  upon  the  trial,  to  which 
exception  was  duly  taken,  but  which  does 
not  seem  to  have  be^  remedied  by  any 
portion  of  tbe  charge  appearing  in  the  bill 
of  ertceptlons.  The  plaintlflC  was  permitted, 
against  tbe  objection  of  the  defendant,  to 


give  the  number  and  ages  of  bis  children,  a 
son  ten  years  of  age,  and  three  daughters,  of 
the  ages,  respectively,  of  fourteen,  seventeen, 
and  twenty-one.  This  evidence  does  not  ap- 
pear to  have  been  withdrawn  from  the  con- 
sideration of  tbe  jury.  It  certainly  had  no 
legitimate  bearing  upon  any  issue  in  the 
cose.  Tbe  manifest  object  of  its  introduc- 
tion was  to  inform  the  Jury  that  the  plaintiff 
had  infant  children  dependent  upon  him  for 
support,  and,  consequently,  that  his  Injuries 
involved  tbe  comfort  of  bis  family.  This 
proof.  In  connection  with  the  impairment  of 
his  ability  to  earn  money,  was  well  calculat- 
ed to  arouse  tbe  sympathies  of  tbe  jury,  and 
to  enhance  the  damages  beyond  tbe  amount 
which  the  law  permitted;  that  Is,  beyond 
what  was,  under  all  circumstances,  fair  and 
just  compensation  to  the  person  suing  for  the 
Injuries  received  by  him.  How  far  the  as- 
sessment of  damages  was  controlled  by  this 
evidence  as  to  the  plalntifTs  family.  It  Is  im- 
possible to  determine  with  absolute  certain- 
ty, but  the  reasonable  presumption  Is  that  it 
had  some  Influence  upon  the  verdict"  Judg- 
ment reversed. 


<5&  Ohio  St.  577) 
BRICKBE  T.  ELLIOTT. 
(Supreme  Court  of  Ohio.  Jan.  26,  1897.) 

ACCOUNTINO  OF  TbDSTSE— APPEALABLB  JCDGMEST. 

A  suit  to  compel  a  trustee  to  account  to 
the  benefidarfea  of  his  trust  and  for  a  judg- 
ment for  the  amount  which,  upon  such  acconnt- 
iag,  may  be  found  in  his  hands,  is  not  an  action 
for  the  recovery  of  money  only;  and,  from  the 
judgment  of  the  court  of  common  plens  In  such 
action,  either  par^  may  appeal  to  the  circuit 
court. 

(Srllftbus  by  tbe  Court.) 

Error  to  circuit  court,  Knox  county. 
■  Action  by  David  B.  Elliott,  administrator 
of  tbe  estate  of  Indiana  Brlcker,  against  Hi- 
ram Brlcker.  From  an  order  of  tbe  circuit 
court  dismissing  an  appeal  from  the  court  of 
common  pleas,  defendant  brings  error.  Re- 
versed. 

The  defendant  in  error  brought  suit  in 
the  common  pleoa  court  against  tbe  plain- 
tiff In  error,  alleging  his  appointment  and 
qualification  as  administrator  of  the  estate 
of  Indiana  Brlcker,  deceased;  that  David 
Brlcker,  who  was  the  husband  of  said  In- 
diana Brlcker,  and  the  father  of  said  Hiram, 
had  died  In  1S78,  leaving  a  will,  whereby  he 
devised  to  said  Hiram  real  and  personal 
property  of  great  value,  but  charged  with  an 
annuity  of  $150,  payable  to  said  Indiana 
during  her  life,  which  the  defendant  accept- 
ed, subject  to  said  charge;  that  said  David 
also  devised  to  said  Indiana,  In  lien  of  dow- 
er, certain  described  real  and  personal  estate 
for  life;  that  said  Indiana  survived  her  said 
husband  about  eight  years,  but  was,  at  the 
time  of  his  death,  very  old,  and  Infirm  In 
i  both  mind  and  body,  and  continued  to  be  so 
Infirm  until  her  death;  that.  In  conseqnence 
of  such  infirmity,  she  was  Incapable  ftf  man- 
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agjDg  her  said  pn^rty,  or  of  transacting 
any  b^iBlnesB  whatever,  and  that  the  de- 
fendant, her  son,  assamed  the  active  control 
and  management  of  all  her  affairs,  Including 
the  annuity  and  property  so  devised,  and 
fcontinaed  therein  as  her  agent  and  trustee 
from  the  death  of  her  said  husband  until  her 
death,  receiving  In  that  capacity  the  pro- 
ceeds of  Bald  annuity  and  said  property  of  a 
policy  of  fire  Insurance  belonging  to  her; 
that  the  plaintiff  Is  unable  to  state  the  sums 
so  received  by  said  defendant  as  such  trus- 
tee, or  the  amount  paid  out  by  him,  or  the 
amount  of  interest  with  which  he  is  chargea- 
ble; and  that  the  defendant  holds  and  Is  lia- 
ble to  accomit  to  the  plaintiff  for  said  an- 
nuity, moneys,  and  rents,  with  Interest  there- 
on. The  prayer  of  the  petition  Is  as  toi- 
tows:  "Wherefore  the  plaintiff  prays  that 
the  defendant  may  be  required  to  answer, 
and  set  forth  fully  the  amount  of  rents  and 
profits  received  by  him  as  such  agent  and 
trustee  from  the  rent  of  said  property  as 
aforesaid,  together  with  the  dates  and 
amounts  when  so  received;  also  state  ex- 
plicitly what  payments  the  defendimt  has 
made  to  the  said  Indiana  Brlcker,  or  on  her 
account,  out  of  said  annuity.  Insurance  fund, 
and  moneys  arising  from  eald  rents  and  prof- 
its, together  with  the  dates  and  amounts 
thereof  when  so  paid;  and  that,  upra  a  final 
hearing  of  this  cause,  the  defendant  be  re- 
quired, by  a  proper  decree  of  this  court,  and 
adjudged,  to  account  and  pay  over  to  this 
plaintiff  all  balance  that  may  be  found  In 
hla  hands  of  said  annuity.  Insurance  fund, 
and  moneys  arising  from  said  rents  and  prof- 
its, together  with  Interest  on  each  annual 
Installment  of  annuity  when  the  same  be- 
came due  and  payalAe,  and  the  interest  on 
said  Insurance  fund,  from  the  date  of  the 
receipt  thereof,  and  on  said  moneys  received 
from  the  said  rents  and  profits  from  said 
property  from  the  dates  of  the  several  re- 
ceipts of  the  same;  and  for  such  other  and 
further  and  different  equitable  relief  as  shall 
be  just  in  the  premises."  An  answer  and 
reply  were  filed,  but  they  did  not  change 
the  character  of  the  Issues  tendered  by  the 
petition.  In  the  common  pleas  the  case  was 
tried  to  the  court  The  Judgment  being  un- 
satisfactory to  the  defendant  there,  ho  ap- 
pealed the  cause  to  the  circuit  court,  where 
the  administrator  moved  to  dismiss  the  ap- 
peal, "upon  the  ground  that  the  action  is 
not  one  In  which  the  defendant  has  the  right 
to  aji^eal."  The  order  of  the  circuit  court 
sustaining  the  motion  to  dismiss  Is  the  sub- 
ject of  the  petition  in  error  liere. 

John.  Adams,  for  plaintiff  In  error.  Crltch- 
field  &  Graham,  for  defendant  In  ernMr. 

SHAUOK,  J.  (after  stating  the  facts).  The 
administrator  In  this  case  stands  upon  the 
rights  of  his  Intestate,  and  the  question  sub- 
mitted Is  to  be  determined  as  though  she 
had  brought  the  suit  In  her  lifetime.   If,  up- 


on the  trial  of  these  Issues  In  the  court  of 
common  pleas,  either  party  was  entitled  to 
demand  a  Jury,  the  appeal  was  properly  dis- 
missed; and  that  right  existed  if  the  action 
vras  for  the  recovery  of  money  only.  The 
adjudications  of  this  court  determine  that, 
if  the  action  Is  for  that  purpose  only.  It  Is 
triable  by  Jury,  even  though  the  principles 
upon  which  a  recovery  Is  sought  are  equita- 
ble In  their  nature  and  origin.  They  also 
determine  that  cases  are  so  triable  If  the 
remedy  of  accounting  In  equity  Is  not  nec- 
essary to  full  and  adequate  relief,  even 
thongh  disclosures  from  the  defendant  may 
be  desired.  Chapman  v.  Lee,  45  Ohio  St. 
3.5(5,  13  N.  E.  736;  GunsauUus  v.  PettIt,  46 
Ohio  St  27,  17  N.  B.  231. 

But  an  action  Is  not  for  the  recovery  of 
money  only  If  It  Invokes  the  exercise  of 
equitable  Jurisdiction,  which,  In  cases  of 
this  character,  must  be  found,  if  at  all,  in 
that  prolific  source  of  equitable  Jurisdiction, 
—the  Inadequacy  of  legal  remedies.  In  the 
original  petition,  the  plaintiff  did  not  all^e 
an  indebtedness  for  a  definite  amount  due 
from  the  defendant  He  alleged  facts  which 
excused  him  from  doing  so,  by  showing  that, 
although  the  parties  were  adversary  in  the 
suit,  they  had  not  been  so  In  the  transactions 
out  of  which  It  arose.  The  case  alleged 
showed  that  the  defendant  was  a  trustee; 
that,  in  consequence  of  the  trust  and  con- 
fidence reposed  in  him  by  his  mother,  he 
was  in  possession  of  funds  belonging  to  her. 
whose  amount  he  knew,  and  she  did  not 
The  case  was  not  for  money  only.  It  In- 
voked the  exercise  of  equitable  Jurisdiction, 
to  compel  the  trustee  to  render  an  account 
necessary  to  the  ascertainment  of  the  amount 
due,  and  for  a  Judgment  for  that  amount 
when  ascertained.  Pom.  Bq.  Jur.  1 1421,  and 
notes.  Judgment  reversed. 


(56  Ohio  St  as) 
HAOERTT,  Judge  of  Probate  Court,  t. 
STATE  ex  rel.  DYER,  Prosecuting 
Attorney. 

(Supreme  Court  of  Ohio.  Jan.  26,  1807.) 

Collateral  Inhbritancb  Tax  —  Constitctiokai. 
Law. 

1.  The  net  of  April  20,  1894  (91  Ohio  Laws. 

{».  169),  omendtne  "An  act  imposing  a  collateral 
Dheritance  tax,''^  Is  not  repugonut  to  auy  pro- 
vision of  the  constitution,  because  of  its  dis- 
crimlnationa  among  collateral  kindred. 

2.  The  property  "which  shall  pass  by  sale," 
within  the  meaning  of  the  act,  is  such  only  as 
passes  in  transactions  which  ore  in  fact  gifts, 
though  in  fonn  sales,  and  the  act  does  not  le- 
strict  the  right  to  dispose  of  property  by  sale 
for  a  valuable  consideration,  wiii<£  the  parties^ 
in  good  faith,  deem  adequate. 

(Syllabus  by  the  Court) 

Error  to  circuit  court  Franklin  county. 

Application  by  the  state,  on  the  relation  of 
Joseph  H.  Dyer,  for  a  writ  of  mandamus  to 
LoraiBo  D.  Hagoty. 

-  The  prosecuting  attorney  filed  a  petition  in 
the  circuit  court  tov  a  peremptcH?  writ  oT 
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roandamns,  comroanding  the  probate  judge 
to  appoint  three  disinterested  persons  to  view 
and  appraise  the  personal  and  real  property 
left  by  Elizabeth  Noble,  deceased,  for  the 
purpose  of  assessing  thereon  the  tax  provid- 
ed for  by  the  act  entitled  "An  act  Imposing 
a  collateral  inheritance  tax,"  passed  January 
27,  1893,  as  amended  April  20,  1S91,  said 
judge  refusing  to  make  such  appointment  be- 
cause he  believed  said  acts  to  be  unconstitu- 
tional and  void.  A  demurrer  to  the  petition 
was  overruled,  and  a  peremptory  writ  allow- 
ed as  prayed  for,  and  defendant  brings  error. 
AfiSnued* 

^irrlBon,  Olds  &  H^iderBui,  for  plaintiff 
in  error.  Joseph  H.  Dyer  and  Henry  A.  Wil- 
Ifams,  for  defendant  In  erriHr. 

PBR  CURIAM.  The  only  questfon  raised 
by  the  demurrer  Is  the  constitutional  validity 
of  the  legislation  ref^red  to.  Its  valldtty  Is 
denied  because  of  the  provisions  of  the  first 
section  ot  ttie  ammded  act,  -whUitk  Is  as  fol* 
lows: 

"Section  1.  That  all  property  within  the 
jurisdiction  of  this  state,  and  any  interest 
therein,  wheth«:  bel<mglng  to  Inhabitants  of 
this  state  or  not,  and  whether  taxable  or  In- 
tangible, which  shall  pass  by  will  or  by  the 
intestate  laws  of  this  state,  or  by  deed,  grant, 
sale  or  gift  made  or  Intended  to  take  effect 
In  possession  or  enjoyment  after  the  death  of 
the  grantor,  to  any  i>erson  in  trust  or  other- 
wise, other  than  to  or  for  the  use  of  the  fa- 
ther, mother,  husband,  wife,  brother,  sist^, 
niece,  nephew,  lineal  descendant,  adopted 
child,  or  person  recognized  as  an  adopted 
child,  and  made  a  legal  heir  under  the  provi- 
sions of  section  4182  of  the  Revised  Statutes 
of  Ohio,  or  the  lineal  descendant  thereof,  or 
the  lineal  descendant  of  any  adopted  child, 
the  wife  or  widow  of  a  son,  the  husband  of 
the  daughter  of  a  decedent,  shall  be  liable  to 
a  tax  of  five  per  centum  of  its  value,  above 
the  sum  of  two  hundred  dollars,  seventy-five 
per  centum  of  such  tax  to  be  for  the  use  of 
the  state,  and  twenty-five  per  centum  for  the 
use  of  the  county  wherein  the  same  is  col- 
lected and  all  administrators,  executors  and 
trustees,  and  any  such  grantee  under  a  con- 
veyance made  during  the  grantor's  life,  shall 
be  liable  for  all  such  taxes,  with  lawful  In- 
terest as  hereinafter  provided,  until  the  same 
shall  have  been  paid  as  hereinafter  directed. 
Such  taxes  shall  become  due  and  payable 
Immediately  upon  the  death  of  the  decedent, 
and  shall  at  once  become  a  Hen  upon  said 
property,  and  be  and  remain  a  lien  until 
paid." 

Most  of  the  objections  urged  against  the 
validity  of  the  act  are  answered  In  State  v. 
Ferris,  53  Ohio  St.  314,  41  N.  E.  579.  The  act 
.  there  held  invalid  made  an  inhibited  distinc- 
tion as  to  the  value  of  property  received,  the 
right  to  receive  being  there,  as  here,  the  real 
subject  of  the  imposition.  No  such  distinc- 
tion appears  in  this  ac^  which  lays  a  uni- 


form tax  upon  the  reception  of  ail  amounts 
above  $200,  and  that  exemption  is  expressly 
authorized  by  the  constitution  In  the  levying 
of  taxes  upon  property. 

This  act  Is  said  to  be  invalid  because  of  its 
discriminations  among  the  collateral  kindred, 
the  tax  being  imposed  upon  the  value  of  the 
property  received  by  some, and  not  upon  that 
received  by  jothers.  The  power  exercrtsed  by 
the  general  assembly  In  this  Insiance  Is  legis- 
lative, and  vested  by  the  first  section  of  the 
second  article  of  the  constitution.  Since  the 
right  to  receive  property  by  inheritance  is 
not  guarantied  by  the  constitution.  It  pre- 
scribes no  limitation  upon  the  power  of  the 
general  assembly  to  designate  the  persons 
who  may  thus  receive.  The  discrimination 
Is  based  upon  and  justified  by  the  fact  that 
there  are  degrees  lu  collateral  kinship. 

It  Is  further  objected  that  the  act  Is  In- 
valid because  the  provision  that  all  property 
"which  shall  pass  by  will,  •  •  •  sale  or 
gift"  shall  be  subject  to  the  Imposition,  In- 
vades the  owner's  guarantied  right  to  sell 
and  convey  property,  which  right  is  embra- 
ced within  Its  enjoyment.  But  the  meaning 
of  the  word  "sale,"  as  used  In  the  statute,  Is 
to  be  determined  by  the  maxim,  "Noscitur  a 
soclls,"  and-  It  Includes  only  transactions 
which,  though  In  form  sales,  are  in  fact 
gifts.  Since  the  act  Is  within  the  legislative 
power  granted,  and  not  within  the  letter  or 
si^rit  of  any  llmllatlon  thereon.  It  Is  valid. 

The  conclusion  of  the  circuit  court  Is  well 
sustained  by  Its  opinion  in  the  case.  12  Ohio 
Cir.  Ot  B.  606.   Judgment  affirmed. 


(167  liMt.  420) 

OOlCHONWBALTH  T.  UHRIO. 

(Supreme  Jtidldal  Court  of  MasBaehinettB. 
Soffolk.  Jan.  11,  1807.) 

BORNIXO  A  WABEHOUaa— IsmOTMBST— UKITBOaS' 
8ART  A.VERMBNT— NOL.PBOS.— JOVBNILI 

UrrsHDSR— Wabshodss  Dsfinbd. 

1.  Under  Pnb.  St.  c.  203,  I  2,  which  provides 
a  ponishment  for  whoever  shall,  in  the  night- 
timet  bam  a  warehouse,  which,  with  its  con- 
tents, is  of  the  value  of  f 1,000;  and  section  4, 
which  provides  a  lesser  punishment  for  who- 
ever bams  a  warehouse  other  than  is  mention- 
ed in  section  2, — an  indlctiaeDt  which  charges 
odIj  that  defendant,  "in  the  nighttime,"  burn- 
ed a  warehouse,  charges  an  offense  under  sec- 
tion 4,  and  the  words  "in  the  nighttime"  are 
unnecessary. 

2.  The  indictment  charges  but  one  offense, 
and  is  not  bad  for  uncertainty. 

3.  As  to  an  unnecessary  part  of  an  Indict- 
ment, the  commonwealth  may  enter  a  noL  prM. 
before  the  jury  is  impaneled. 

4.  Pub.  St.  c.  89,  §3  18-22,  relating  to  the 
punishment  of  juvenile  offenders  and  the  pro- 
cedure in  police,  district,  and  municipal  courts, 
do  not  take  away  the  jurisdiction  oi  the  supe- 
rior court  to  ti7  a  defendant  nnder  the  age  of 
17  years  for  the  burning  of  a  warehouse,  in 
violation  of  chapter  203,  §  4. 

5.  A  building  used  only  by  the  owner  in  stor- 
ing therein  the  tools  and  materials  used  by  him 
In  his  personal  business  is  a  warehouse,  within 
the  meaning  of  Pnb.  St.  c.  203,  S§  2,  4,  provid- 
ing punishment  for  whoever  shall  burn  a  ware- 
house. 
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Exceptions  from  nipreme  judicial  court, 
Suffolk  county. 

Frank  N.  TThrlg  was  convicted  of  burning 
a  warehouse,  and  brings  exceptions.  Over- 
ruled. 

John  D.  McIjEOghUn,  Second  Asst  Dlat. 
Atty.,  for  the  Commonwealth.  J.  B.  Bates, 
for  defendant 

FIBLD.  0.  J.  This  Is  not  an  Indictment 
under  Pub.  St  c.  203,  |  2,  because  It  Is  not 
alleged  that  the  warehouse,  with  the  prop- 
erty therein  contained,  was  of  the  value  of 
$l,O0a  It  Is  an  Indictment  under  section 
4  of  that  chapter.  Com.  v.  Smith,  1^1  AIobb. 
401.  24  N.  B.  677.  It  Is  an  offense,  under 
section  4,  willfully  and  maliciously  to  bum 
a  vrarehonae,  whether  the  warehouse  be 
burned  In  the  daytime  or  in  the  nighttime. 
The  allegation  that  the  burning  was  In  the 
nighttime  was,  therefore,  unnecessary.  The 
attorney  of  the  commonwealth  had  the  right 
to  enter  a  nolle  prosequi  as  to  this  part  of 
the  Indictment  before  the  Jmr  were  Impanel- 
ed. Com.  V.  Tuck,  20  Pick.  856.  It  may  be 
that  without  a  nolle  prosequi  the  allegation 
that  the  burning  was  In  the  nighttime  could 
be  rejected  as  surplusage.  It'  was  not  a 
constituent  element  of  the  offense,  and  per- 
haps it  could  be  regarded  as  not  so  far  de- 
scriptive of  the  offense  that  It  must  be  proved 
as  laid;  but  it  is  unnecessary  to  decide  this. 
The  indictment  Is  not  bad  for  duplicity.  But 
one  offense  is  charged  in  it;  nor  Is  it  uncer- 
tain what  the  offense  Is.  Com.  t.  Hamilton, 
36  Gray,  480.  The  demurrer  to  the  defend- 
ant's special  plea  in  bar  was  rightly  aus- 
taJned.  Pub.  St.  c.  80,  IS  18-22.  do  not  teke 
away  the  juriedtction  of  the  superior  court 
to  tx7  a  defendant  under  the  ace  of  17  years 
on  such  an  indictment  See  Fanning  v.  Com., 
120  Mass.  388.  As  the  ofCense  was  not  pun- 
ishable with  death  or  imprlsonmrait  for  life, 
the  defendant  was  entitled  to  but  two  per- 
emptory challenges.  Pub.  St  c.  170.  |  80. 
No  error  Is  shown  In  the  refusal  of  the  court 
to  give  the  first  second,  and  third  instruc- 
tions requested.  The  Indictment  was  sufii- 
dent  and,  as  the  evidence  is  not  set  out  In 
the  excQitlons,  we  cannot  say  that  the  evi- 
dence was  insufficient  to  warrant  tlie  ver- 
dict The  fifth  Instruction  requested  was 
given  In  substance.  The  thirteenth  Instruc- 
tion requested  was  given,  except  the  ttnal 
sentence,  which  relates  to  the  sufilfHency  of 
the  evidence  to  prove  that  the  building  burn- 
ed was  a  warehouse.  Thei^  was  evidence 
that  the  "building  was  occupied  and  used 
by  him  [Williams}  for  the  storing  ot  bis 
tools  and  stock;  the  latter  consisting  of 
paints,  oilB.  varnish,  shellac,  etc.,  but  It  did 
not  appear  that  the  building  had  been  oc- 
cupied by  him  for  any  othor  purpose  than  as 
a  place  for  storing  such  material  as  was 
inlvately  used  by  blm  in  the  prosecution  of 
his  personal  business."  Warehouses  may  be 
public  or  private,  and  a  building  may  be 


used  as  a  warehoiue  for  storing  only  the 
goods  of  the  owner  of  the  building.  Beg.  v. 
Hill,  2  Moody  &  B.  458;  Ray  v.  Com.,  12 
Bush  (Ky.)  Sfft.  The  court  therefore  right- 
ly refused  to  rule  that  the  evidence  was  in- 
sufficient to  show  that  the  building  was  a 
warehouse.  Exceptions  ovmmled. 


a«  iDd.  eii) 
8UTHBBLAND  et  al.  v.  HcEINMET. 
(Supreme  Court  of  IndAna.  Jan.  2G,  1897.) 

InTOXICATINO  LiQUOKS  -—  RuMONSTKAirCB  —  WlTH- 
nKAWAl.  OF  Namks. 

Under  Act  March  11,  18%,  S  0.  providing 
that  a  remonstraoce  to  an  applicatioii  for  iii]- 
uor  license  mtut  be  filed  with  tiie  board  of  com- 
missioners  tliree  days  before  the  BeBsion,  a  re- 
moostrator  cannot  withdraw  his  name  from 
the  remonstrance  after  the  expiration  of  the 
tiose  for  filiog.  State  v.  Qerhardt  (Ind.  SnpJ 
44  N.  £.  469,  ^oUowed. 

Appeal  from  circuit  court  Washington 
flounty;  S.  a.  Voyies,  Judge. 

John  D.  McKtnney  having  applied  to  the 
board  of  commlssIoDers  of  Washington  coun- 
ty for  a  license  to  sell  itquor,  Henry  B.  Suth- 
erland and  others  filed  a  remonetrance.  A 
motion  by  applicant  to  withdraw  the  names 
of  some  of  the  remoustrators  having  been 
overruled,  he  appealed  to  the  circuit  court, 
where  the  motion  was  sustained,  and  a  li- 
cense ordered  Issued.  The  rononstrators  ap- 
peaL  Reversed. 

Harvey  Morris,  for  appellants.  Hlteheil 
ft  Mitchell  and  Zarlng  &  Hottel*  for  ap]^ 
lee. 

MONKS,  J.  Appellants  filed  with  the  audit- 
or of  Washington  county  a  remonstrance  In 
writing  under  section  8  of  an  at^t  approved 
March  11, 1885  <Acta  188S,  p.  261),  commonly 
known  as  the  "Xicholson  Law,"  against  the 
granting  of  a  license  to  appellee  for  the  sale 
of  Intoxicating  liquors  under  the  laws  of 
this  state.  The  remonstrance  was  filed  be- 
fore the  session  of  the  board  of  commission- 
ers, and  within  the  time  fixed  by  said  law. 
and  was  signed  by  a  majority  of  the  legal 
voters  of  Washington  township,  In  which  ap- 
pellee desired  to  carry  on  sold  business.  On 
the  fifth  day  of  the  regular  session  of  the 
board  of  commissioners,  appellee  filed  a  writ- 
ten mutton,  signed  by  52  of  the  persons  who 
had  signed  Bald  remonstrance,  that  said 
board  of  commissioners  dismiss  said  remon- 
strance as  to  them,  and  that  their  names  be 
stricken  therefrom,  stating  as  the  reason 
therefor  that  they  each  hod  signed  said  re- 
monstrance "under  mistake  and  mli^appre- 
henslon."  This  motion  was  overruled  by  the 
board,  and  the  application  of  appellee  for 
said  license  was  denied  under  said  section 
9.  Appellee  appealed  said  cause  to  the  cir- 
cuit court  where  said  motion  as  to  said 
persons  was  renewed,  and  was  sastalned  by 
the  court,  and  said  remonstrance  was  dis- 
missed as  to  them.  Not  counting  the  •sig- 
natures of  these  62  persons,  the  remon- 
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Btnnce  wu  not  signed  by  a  majority  of  the 
legal  voters  of  said  township.  The  trial  of 
said  cause  resulted  In  a  finding  In  favor  of 
appellee,  and  a  judgment  that  he  be  granted 
a  licoise,  etc.  The  action  of  the  court  in 
sustaining  said  motion  to  dismiss  as  to  said 
u2  persons  is  called  in  question  by  the  as- 
signment of  errors.  It  appears  from  the  rec- 
ord that  the  trial  court  sustained  said  mo- 
tion uiran  the  ground  that  a  remonstrant  has 
the  right  to  withdraw  Ms  name  at  any  time 
before  the  cause  Is  submitted  to  the  board 
of  commlSBlopers  for  trlaL  This  court  has 
held  that  a  remonstrant  has  no  right  to 
withdraw  his  name  alter  the  expiration  of 
the  time  for  filing  a  remonstrance.  State  v. 
Gerhaidt  (Ind.  Sup.)  44  N.  B.  468;  Conwell 
T.  Orermeyer  (Ind.  BupO  44  N.  B.  White 
T.  Prlfogle  (Ind.  Sup.)  44  N.  B.  sa&  Appellee 
Insists  that,  as  the  motion  states  that  the 
remonstrance  was  signed  by  said  persons  un- 
der mistake  and  misapprehension,  they  had 
the  right  to  withdraw  their  names  from  the 
remonstrance.  Whether  there  is  any  excep* 
tlon  to  the  rale  declared  by  the  court  In  the 
cases  cited,  we  need  not  determine  in  this 
cose,  for  the  reason  that  the  motion  did  not 
state  any  facts  showing  that  the  p^ons 
named  signed  said  remonstrance  "under 
mistake  and  misapprehension."  It  follows 
that  the  court  erred  In  sustaining  said  mo> 
tlon  to  dismiss  the  remonstivnce.  The  re* 
monstrance  being  signed  a  majority  of 
the  l^al  votara  oC  said  township,  and  filed 
within  the  time  limited  by  law,  the  court  be- 
low had  no  Jurisdiction  or  power  to  grant 
said  license  to  appellee.  Flynn  t.  Taylor 
(Ind.  Snp.)  44  N.  B.  548.  It  Is  due  to  the 
learned  Judge  of  the  court  below  to  say  that 
this  cause  was  tried  and  determined  by 
him  before  the  case  ot  State  t.  Gwhaxdt,  su- 
pra, and  other  cases  nnder  the  "Nlcholsrai 
Law,"  had  been  decided  by  this  court 
Judgment  reversed,  with  Instructions  to  over- 
mle  said  motion  to  dismiss  the  remonstrance 
as  to  said  62  persons,  and  for  further  pro- 
ceedings not  Inconsistent  with  this  opinion. 


(IM  Ind.  800) 

EICHMOND  GAS  00.  v.  BAKER. 
(Supreme  Court  of  Indiana.  Jan.  26,  1807.) 
Nboliobsce— Evidence— Dah&obs. 

1.  Where  a  gas  compan7>  io  connectiug  s 
house  with  its  maiu  in  a  city,  used  a  cracked 
elbow,  which  it  was  often  called  to  rcpnir.  It 
was  liable  for  Injuries  resulting  from  an  explo- 
sion of  gaa  leaking  through  such  elbow,  where 
It  Iiad  failed  to  remove  it,  or  to  close  the  crack 
known  to  exist  therein. 

2.  Where  a  gas  company,  being  notified  of  a 
leali  in  a  pipe  connecting  a  house  with  the 
main,  sends  one  of  its  agents  to  repair  the  leak, 
and  he  assures  the  family  that  all  is  safe,  and 
tlmt  the  smell  of  gas  in  the  hoase  comes  from 
a  leak  in  the  street,  and  a  member  of  the  fam- 
ily remaining  In  the  house  Is  Injured  by  an  ex- 
I'lusion  of  gas,  such  person  is  not  gailty  of  con- 
tributory negligence. 

8.  In  an  action  to  recover  for  personal  Inju- 
Cies,  the  fact  that  plaintiffs  life  has  been  ahaxt- 


med  thereby  cannot  be  considered  In  assessing 
the  damages. 

Appeal  from  circuit  court,  Wayne  county; 
D.  W.  Comstock,  Judge. 

Action  by  Sarah  Baker  against  the  Rich- 
mond Gas  CJompany.  Judgment  for  plain- 
tiff, and  def^id#nt  appeals.  Reversed. 

ThoB.  3.  Study,  for  appellant  Jackson  & 
Starr,  for  appellee. 

HOWARD,  J.  This  was  an  action  for 
dam^es,  brotight  1^  apjwllee,  for  InjuHes 
alleged  to  have  been  received  by  her  by  rea- 
son of  an  e^losion  of  artiflclai  gas,  caused 
by  the  negligence  of  appellant  The  (jues- 
tions  arising  on  the  appeal  relate  chltfy  to 
the  allegations  and  proof  made  as  to  n^l- 
gence  on  the  part  of  the  company,  and  con- 
tributory negligtoce  <m  the  part  of  the  ap- 
pellee. As  bearing  upon  these  anestlons,  the 
briefs  of  counsel  are  almost  exclusively  tak- 
en up  with  a  discussion  of  the  suffldenc^ly  of 
the  .complaint,  and  the  correctness  the 
courts  action  In  giving  and  refusing  In- 
structions. The  complaint  la  in  three  para- 
graphs. The  Oeat  paragraph  counts  on  neg- 
ligence of  the  company  in  the  laying  Its 
mains  in  the  street,  and  the  making  of  con- 
nection of  the  same  with  the  house  pipe, 
whereby,  as  alleged,  gas  esc^>ed  from  the 
mains  Into  the  house.  The  second  para< 
graph  counts  on  negligence  In  repairing 
leaks  In  the  honse  pipe  after  defects  therein 
had  been  discovered  and  made  known  to  the 
company*  and  the  repair  had  been  under- 
taken, but  not  properly  made,  by  its  agents, 
thus  causing  the  gas  to  escape  through  the 
honse.  The  tiilrd  paragraph  counts  on  a  de- 
fective j(dnt  of  pipe  which  the  company 
used  to  connect  its  street  mains  with  the 
honse  pipe,  from  which  defective  joint  the 
gas  leaked  Into  the  houses  The  allegations 
In  each  paragraph  seem  to  be  sufficient  In* 
eluding  allegations  as  to  the  appellee's  f  ree> 
dom  tram  contribntory  negligence,  although 
as  to  the  latter  allegations  the  complaint 
was  perhaps  subject  to  a  motion  to  make 
more  specific  and  oettaln.  with  their  gen- 
eral verdict  the  jury  rptnrned  answers  to 
Interrogatories  submitted  to  them;  and  from 
these  answws,  as  also  from  the  evidence,  It 
appears:  That  the  appellee  is  an  aged 
woman,  living  in  the  family  of  her  grand- 
son, Thomss  Crabb;  and  that  on  December 
18,  18&2,  the  appellant  began  to  furnish  gas 
to  the  honse  of  Mr.  Crabb,  having  entered  in- 
to a  contract  with  him  for  that  purpose; 
The  gas  was  received  bf  a  pipe  passing 
through  the  outer  wall  of  the  cellar,  in 
which  a  meter  was  placed  by  the  company 
Mr.  Crabb's  family  consisted  of  himself,  his 
wife,  thedr  child,  and  the  appellee.  He  was 
engaged  in  daily  work  away  from  home,  and 
his  wife  conducted  a  small  store  on  the 
ground  floor,  and  In  the  front  pail  of  the 
house.  The  honse  had  already  been  properly 
piped  for  gas  by  Mr.  Crabb,  who  had  also  ex- 
tended a  pipe  Into  the  cellar,  ready  to  be  av 
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tached  by  the  company  to  ItB  gas  main  In 
the  Btreet,  and  the  company  did  so  attach 
the  bouse  pipe  to  Its  main  by  a  connecting 
pipe.  A  short  time  after  the  attachments 
were  so  made,  and  the  gas  began  to  be  fnr- 
nlshed,  It  was  noticed  by  the  family  that  gas 
was  escaping  Into  the  store  and  other  rooms 
of  the  house.  Before  notifying  appellant  of 
the  leak,  a  man  was  sent  into  the  cellar  to 
examine  the  pipe,  and  he  found  that  the  gas 
was  leaking  through  a  part  of  the  pipe  put 
In  by  the  company,  consisting  of  a  cracked 
elbow  attached  to  the  house  pipe.  The  leak 
was  temporarily  closed  by  candle  grease. 
Very  soon,  however,  the  gas  again  began  to 
escape,  and  to  permeate  the  bouse,  and  no- 
tice was  sent  to  the  gas  company  to  repair 
tbe  leak.  In  response  to  this  request,  the 
company  sent  an  employ^  named  Brannon, 
who  applied  what  is  known  as  "plumber's 
cement"  to  the  cracked  elbow,  and  thus,  for 
the  time,  stopped  the  flow  of  gas.  The  Jary 
find  that  Brannon  did  not  know  how  to.  ap- 
ply the  cement  properly,  and  soon  after  his 
work  the  gas  again  began  to  escape.  The 
explosion  occurred  on  Wednesday  erenlng, 
January  18,  1803.— Just  one  month  after  the 
gas  had  been  Introduced  Into  the  bouse.  On 
tbe  Sunday  morning  preceding,  tbe  gas  was 
noticed  In  dangerous  qnuititleB;  and  Mr. 
Crabb  shut  It  off  from  the  street,  to  stop  the 
flow  Into  the  house.  On  Monday  afternoon 
he  again  tamed  on  the  gas.  At  the  time 
when  the  house  pipes  were  attached  to  the 
street  mains  to  8q>ply  the  house  with  gas, 
the  company  placed  an  appliance,  being  a 
stopcock,  with  a  wrench  ready  for  use,  be- 
tween the  wall  of  the  bnlUlng  and  the  me* 
ter,  for  tbe  purpose  of  cnttliig  off  the  gas 
v^enerra-  it  should  be  desired  to  do  sa  The 
manner  of  using  this  appliance  was  at  the 
time  pointed  out  to  Mr.  Crabb,  and  he  un- 
derstood 1^  and  had  no  trouble  in  shutting 
off  the  gas  on  Sunday  morning,  and  turning 
it  on  again  on  Monday  afternoon.  When  the 
gas  was  so  shut  off  at  the  stopcock,  the  flow 
from  the  mains  ceased  entirely,  and  there 
was  no  escape  of  gas  into  tbe  house.  After 
the  gas  was  turned  on  by  Mr.  Crabb  on  Mon- 
day aftamoon,  it  soon  begtai  to  esc^  again 
Into  the  rooms,  and  notice  was  again  sent  to 
the  company  that  afternoon  to  come  and  re- 
pair the  pipe.  On  the  next  (or  Tuesday) 
afternoon,  beli^  the  day  before  the  explo- 
sion, the  company  sent  the  same  employ^, 
Brannon,  to  attend  to  the  leak.  After  such 
examination  and  repair  as  he  made,  he  turn- 
ed on  the  gas,  and  Informed  Mrs.  Crabb  that 
it  was  now  all  right;  and  it  appears  that  on 
the  same  evoilng  this  Information  was  com- 
municated by  her  to  appellee.  The  gas,  how- 
ever, sUll  continued  to  escape  from  the 
cracked  elbow  into  the  house,  and  in  greater 
quantities,  until  the  evening  of  the  next  day, 
when  it  exploded.  The  appellee  had  Uved 
for  some  time  with  her  grandson,  and  as  a 
member  of  his  family.  She  had  been  there 
continuously  during  the  month,  from  tbe  day 


when  the  gas  was  admitted  Into  the  bonse 
until  It  exploded  and  wrecked  the  house,  on 
the  day  of  her  Injury.  During  all  the  time 
that  there  had  been  the  smell  of  escaping 
gas,  she  had  been  In  and  about  all  the  rooms 
of  the  house,  and  had  ample  opportunity  of 
detecting  the  odor.  Except  that  her  hearing 
was  not  good,  she  had  the  full  use  of  all  her 
faculties  and  her  senses,  Including  the  sense 
of  smell,  and  was  a  person  of  ordinary  Intel- 
ligence and  understanding.  During  the  day 
of  the  explosion,  and  the  days  Immediately 
prior  thereto,  the  odor  of  escaping  gas  was 
plainly  discernible  In  all  parts  of  the  bouse, 
and  Mr.  Crabb  and  his  wife  were  told  by  per- 
sons visiting  them  that  the  gas  then  escaping 
into  tbe  house  was  dangerous.  At  the  same 
time  the  appellee  was  In  dally  communica- 
tion with  Mr.  and  Mrs.  Crabb,  and  was  in 
and  about  all  the  rooms  of  the  house.  In- 
cluding the  store  in  which  the  explosion  took 
place.  The  jury  further  find  that  on  the  day 
of  the  explosion,  and  on  the  Sunday,  Mon- 
day, and  Tuesday  preceding,  the  odor  of  gas 
was  plainly  discemibie  to  any  one  using  or* 
dlnary  diligence.  The  cellar  did  not  extend 
under  the  store  room,  but  there  was  a  shal- 
low place  thereunder,  between  the  ground 
and  the  floor,  separated  from  the  ctilar  by  a 
waU.  Through  this  wall  there  was  an  aper- 
ture by  which  the  gas  escaping  from  tbe 
cracked  elbow  entered  Into  the  gpase  be- 
neath the  floor  of  the  store  room,  and  thence 
penetrated  above.  At  one  end  of  the  stare 
was  a  closet,  uid  Into  this  the  gas  was  ccA- 
lected  in  an  excessive  amount,  and  from  tiiis 
point  the  explosion  originated.  Mrs.  Crabb 
bad  sold  a  cigar  to  a  customer,  and  gave  him 
a  match  to  light  It.  The  appellee  was  at  tbe 
time  present  with  Mrs.  Crabb.  The  coatun- 
or  stood  close  to  tbe  closet  when  he  struck 
the  match,  and  Immedlatdy  the  gas  took  fire 
and  exploded. 

We  do  not  understand  that  the  able  and 
higenlons  counsel  tot  appellant  contends  se- 
riously that  these  tacts  do  not  show  negli- 
gence on  the  part  of  the  company.  The  com- 
pany was  supplying  tbe  house  of  Thomas 
Giabb  with  artificial  gas,— a  penetrating, 
duslve,  and  explosive  mat»fal,  ai^  hone 
one  that  was  at  any  moment  liable  to  be- 
come dangerous,  unless  carefully  guarded. 
Tbe  company  therefore  owed  a  duty  to  all 
persons  who  might  be  injured  by  tbe  gsa 
to  use  ordinary  and  adequate  care  In  dellvtr- 
Ing  the  substance  Into  the  residence  in  ques- 
tion. Even  If  the  company  did  not  know  of 
the  cracked  elbow  at  the  time  It  was  at- 
tached to,  and  made  a  part  of,  the  conduct- 
ing pipe  from  the  street  mains  to  the  house, 
yet  it  did  know  of  this  defect  after  the  re- 
peated calls  for  Its  r^Hiir,  but  still  wholly 
failed  to  make  the  repair,  by  removing  tbe 
cmdted  elbow,  or  by  effectually  closing  the 
cradE  known  to  exist  In  it  Moreover,  the 
company's  agent,  after  professing  to  have 
made  a  final  examination,  turned  on  tbe  gas, 
and  assured  the  family  that  everythhig  was 
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now  all  rtffht,  and  Out  th^  might  tli«re- 
fora  rest  secnre,  notwithstanding  the  strong 
odor  ot  gas,  which  he  told  them  must  come 
from  the  lamp-post  on  the  street  No  re- 
finements of  reasoning  can  show  that  such 
conduct  was  not  cu^nble  negligee. 

But  counsel  for  ai^llant  does  earnestly 
contend  that  the  tacts  fbund  by  the  jury,  and 
shown  In  the  evldonc^  disclose  contributory 
negligence  on  the  part  of  the  appellee,  or 
at  least  that  she  has  not  established  her 
freedom  from  such  contributory  negligence. 
In  this,  also,  we  are  nnable  to  agree  with 
counsel.  Because  the  gas  had  penetrated  the 
various  parts  of  the  house  in  dangerons 
quantities.  It  does  not  follow  that  the  occn- 
pants  wa%  aware  of  the  full  extent  of  th^ 
danger.  They  had  good  reason  to  rely  upon 
the  superior  knowledge  ot  the  gas  company, 
and  of  Its  agents  who  had  made  the  connec- 
tions of  its  mains  with  the  house,  and  who 
had  afterwards  assumed  charge  of  making 
repiUr  of  the  connecting  pipes,  and  then  as- 
sured the  family  that  aU  was  now  safe,  and 
that  th^  need  not  be  alarmed  about  the 
odor,  which  they  were  assured  came  from 
the  gas  post  on  the  street  comer.  The  can- 
pony  could  not  thus  lull  the  members  of  the 
family  Into  a  belief  hi  their  security,  and 
then,  when  injury  came,  turn  on  the  family, 
and  charge  them  with  negligence  In  relying 
on  the  assurance  of  ssfel?  so  given  by  the 
company  Itself.  The  company  had  assumed 
the  responsibility  of  makli^;  the  repairs  or 
changes  in  the  piping  necessary  for  the  safe 
delivery  of  gas  to  the  house,  and  thereafter 
continued  to  deliver  the  gas  with  full  knowl- 
edge of  all  the  conditions.  Including  a  knowl- 
edge of  the  family's  reliance  upon  Its  assur- 
auce  of  safety.  Jamleson  v.  Gas  Co.,  128  Ind. 
555,  28  N.  E.  76;  Mlsslsslnerwa  Go.  T.  Patton, 
129  Ind.  472,  28  N.  E.  1113;  Trust  Co.  v. 
Perrego,  144  Ind.  350,  43  N.  B.  306.  And  see 
Machloery  Oo.  v.  Brady  (111.  Sup.)  45  N.  E. 
486.  Moreover,  even  If  it  could  be  shown,  as 
appellant  argues,  that  Thomas  Crabb  or  his 
wife  were  negligent,  such  negligence  could 
not  be  imputed  to  appellee.  She  could  be 
charged  only  with  any  negligence  of  which 
she  had  herself  been  guilty.  Town  of 
Knlghtstown  v.  Musgrove,  116  Ind.  121,  18 
N.  B.  452;  MiUer  v.  Railway  Co.,  128  Ind. 
97,  99,  27  N.  B.  339;  Railway  Co.  v.  Mcin- 
tosh, 140  Ind.  261,  38  N.  K.  476.  AppeUee, 
in  common  with  the  rest  of  the  family,  had 
not  only  the  assurance  of  the  company  that 
there  was  no  danger  to  be  apprehended  from 
the  gas,  but  this  asienronce  was  fortified  In 
her  mind  by  the  confidence  of  Mr.  and  Mrs. 
Crabb.  They  remained  quietly  attending  to 
their  duties  in  all  confidence,  as  she  could 
see.  They  suffered  their  child  to  be  with 
them  about  the  house.  Mrs.  Crabb  was  at- 
tending to  the  store,  and  Mr.  Crabb  was  sit- 
ting quietly  at  the  stove,  reading,  at  the  mo- 
ment of  the  explosion.  The  api>ellee  could 
not  possib^  have  any  grounds  for  apprehen- 
Blaa  of  danger,  under  these  circumataucea. 


and  could  not  be  required  to  leave  her  home, 
In  midwinter,  to  avoid  the  presence  of  the 
smell  of  gas,  which  the  words  ot  the  com- 
pany, as  also  the  conduct  of  the  family,  had 
assured  her  was  altogether  free  from  peril, 
whatever  might  be  the  disagreeable  odor  of 
the  gas  In  the  house.  She  had  been  lulled 
Into  a  feeling  of  security. 

The  condition  of  the  evldoice  and  the  find- 
ings of  the  Jury  thus  disclosed,  showing,  as 
they  do,  negligence  on  the  part  of  the  appel- 
lant; and  freedom  from  negligence  on  the 
part  of  ttie  appellee,  make  it  quite  unnec- 
essary to  follow  connsel  In  a  great  port  of 
what  is  said  as  to  instructions  given  and  re- 
fused by  the  court  The  instructions  given 
by  the  court,  'in  so  far  as  they  bear  upon 
the  question  of  negligence,  were  correct,  as 
applied  to  the  evid^ice,  as  was  also  the  ac- 
tion of  the  court  In  refusing  instructions 
asked  for  by  appellant  In  relation  to  the  same 
matter.  Upon  the  subject  of  damages  the 
court  gave  to  the  Jury  two  Instructions,  the 
flirst  of  which  is  admitted  to  be  correct,  and 
the  second  of  which  is  conqtlalned  of  by  ap- 
pellant 08  being  OToneoua.  13ie  two  in- 
structions are  as  follows:  "No.  15,  If  you 
find  a  verdict  for  the  plaintifF.  you  should 
award  her  a  sum  sufficient  to  fairly  compen- 
sate her  for  all  damages.  If  ai^,  that  It  Is 
shown,  by  a  fair  preponderance  of  the  evi- 
dence, she  has  sustained.  In  estimating 
such  damages,  yon  should  consider  the  na- 
ture and  extent  of  her  physical  Injuries,  if 
any,  whether  permaneit  or  otherwise;  the 
effect  produced  thoreby,  and  the  probable  ef- 
fect that  such  Injuries  will  directly  produce, 
if  any,  upon  her  general  health,  and  all  phys- 
ical pain  and  suffering  occasioned  thereby; 
expenses  Incurred  for  medical  attention,  if 
any,  shown  by  the  evid«ice.  And  If  you 
find  trom  the  evidence  that  she  has  ana- 
talned  any  permanent  disability,  having  con- 
sidered the  nature  of  the  same,  you  may 
award  her  such  prospective  damages  on  ac- 
count thereof  as  in  your  opinion  the  evi- 
dence may  warrant  you  in  believing  she  will 
sustain,  if  any,  as  the  direct  result  thereof  in 
the  future.  And  you  have  the  right,  in  Hx- 
ing  her  damages,  to  consider  her  present  age, 
and  the  probable  duration  of  her  life.  No. 
16.  If.  as  a  direct  result  of  the  injuries,  If 
any,  received  by  the  plaintiff,  her  expectancy 
of  life  has  been  shortened,  this  circumstance 
may  be  taken  into  consideration  by  the  jury, 
should  they  find  a  verdict  In  her  favor,  in 
estimating  the  damages,  if  any,  that  they 
may  award  to  her;  and  on  this  point  the 
jury  may  consider  all  facts,  proved  by  a  fair 
preponderance  of  the  eTldeuce.  as  to  the 
plaintiff's  physical  condition,  health,  vigor, 
activity,  and  the  daily  work  done  by  her, 
prior  to  the  said  explosion."  The  first  charge 
alK)ve  given  is  full  and  complete,  covering 
every  element  of  damage  suggested  by  the 
evidence,  unless  It  should  be  damages  for  the 
shortening  of  life,  as  referred  to  In  the  sec- 
ond  chai-ga   It  is  as  to  this  question  that 
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cotmsd  differ.  Oonnsel  for  apiwUant  contend 
that  Instruction  No.  16  la  erroneous,  for  the 
reason  that  this  Is  a  common-law  action,  and 
the  cunmon  law  does  not  admit  of  compen- 
sation In  money  for  the  taking  ol  human  life, 
or  the  BhortoiInK  of  Its  duration;  that  If  ap- 
pellee were  injured  by  the  wrong  of  appel- 
lant, and  without  her  own  faulty  the  dam- 
ages provided  for  in  Instmctlon  No.  15  were 
therefore  all  that  could  be  allowed  her.  And 
counsel  cite  S  Lawson,  Bights,  Rem.  &  Prac. 
8  1016;  Oootey,  Tiorts,  27,  28;  2  Thomp.  Neg. 
1272,  1273,  SS  72,  78;  Gonnectlent  Mut  Life 
Ins.  Go.  T.  New  York  &  N.  H.  R.  Oo.,  25 
Conn.266;  Hyatt  T.AdamB,]«  Hlch.180.  See, 
also,  Jackson  t.  Railway  Co..  140  Ind.  211, 89 
N.  E.  663.  Counsel  fbr  appellee,  on  the  other 
hand,  earnestly  contend  *that  there  may  be  a 
pecuniary  compensation  for  the  taking  of  hn- 
man  life  apart  from  the  question  of  damage  or 
loss  sustained  by  any  one  thereby.  And  they 
cite  Tomplke  Oo.  v,  Andrews,  102  Ind.  138, 
146,  1  N.  E.  364;  Railroad  Co.  v.  Hecht,  115 
Ind.  443, 17  N.  E.  207;  Hecht  T.  Railroad  Co., 
182  Ind.  607,  32  N.  E.  302;  Railway  Co.  v. 
Selby,  47  Ind.  471;  Magee  v.  City  of  Troy 
(Sup.)  1  N.  Y.  Bnpp.  24;  Railway  Go.  t.  Rad- 
Aeley,  54  lU.  19; .  Railway  Co.  t.  Ewlng  (Tex. 
Civ.  App.)  28  S.  W.  688;  Cooper  T.  Railway 
Co.  (Minn.)  66  N.  W.  ^;  Railway  Co.  t. 
Hlgby  (Tex.  Olv.  App.)  26  S.  W.  737;  Cun- 
ningham T.  Railroad  Ca,  49  Fed  439;  Reed 
T.  Railroad  Co.,  56  B^d.  184;  Peterson  y. 
RaUway  Go.  (Minn.)  38  N.  W.  485.  None  of 
the  cases  cited  by  appellee,  as  we  believe, 
sustain  the  contention  of  counsel.  In  gen- 
eral, these  cases  reach  to  this:  That  In  an 
action  for  Injury  by  the  wrong  of  another 
the  actual  condition  of  the  injured  person, 
as  caused  by  the  accident,  may  be  consid- 
ered for  the  purpose  of  determining  the 
amoAnt  of  damages,  present  and  prospective, 
which  sbould  be  awarded.  And,  if  the  con- 
dition of  the  Injured  person  Is  easHi  that  a 
shortening  of  life  may  be  apprehended,  this 
may  be  considered,  In  determining  the  extent 
of  the  Injury,  the  consequent  disability  to 
make  a  Uving,  and  the  bodily  and  mental 
Buffering  which  wUl  result  This,  however, 
falls  far  short  of  authorizing  damages  for 
the  loss  or  shortening  of  life  Itself.  The 
value  of  human  life  cannot,  as  adjudged  by 
the  common  law,  be  measured  In  money,  it 
Is,  besides,  Inconceivable  that  one  eotdd  thus 
be  compensated  for  the  loss  or  short«iIng  of 
his  own  life.  And,  If  any  one  else  could 
maintain  an  action  for  the  death  of  the  In- 
jured person,  It  must  be  because  the  person 
bringing  such  action  would  be  able  to  show 
pecunlai-y  loss  or  damage  to  himself  by  rea- 
son of  the  death  of  such  other  person.  Of 
that  nature  are  various  statutory  actions  au- 
thorized to  t>e  brought  by,  or  for  the  ben- 
efit of,  persons  regarded  as  having  a  pecun- 
iary Interest  in  the  lives  of  others.  Railway 
Go.  V.  Mugg,  132  Ind.  168,  31  N.  E.  5M;  Rail- 
way Ga  V.  Wright,  184  Ind.  509,  34  X.  E.  314; 
Rev.  St  1894,  ft  2G7  (Rev.  St  1881,  S  ^OU); 


Bev.  St  1894,  S  283  (Bev.  St  1881,  |  282); 
Rev.  St.  1894,  S  286  (Bev.  St  1881,  { 
Bev.  St  1894,  f  7473.  If  It  Sbould  be  con- 
tended that  the  Instruction  here  objected  to 
might  be  upheld  as  Intended  simply  to  draw 
the  attention  of  the  Jury  to  the  probable 
shortening  of  life  as  an  indication  of  the 
severity  of  the  injury,  and  consequently  of 
preeat  and  future  pain*  It  may  be  answered 
that  the  instruction  was  evidently  drawn 
with  no  such  purpose  In  mind,  but  merely 
with  the  view  of  authorizing  the  Jnry  to  con- 
sider the  shortening  of  her  life  as  an  el«nent 
whidb  of  Itself,  simply,  might  be  taken  Into 
account  by  them  In  awarding  ber  damages 
In  case  they  should  find  In  her  tavm.  This 
however,  aM  we  have  seen,  was  unauthorised. 
The  Instruction,  at  best,  was  misleading. 
Nelthw  are  we  able  to  say,  from  the  evidence 
and  the  answers  t«  Intern^torles.  that  this 
Instruction  was  harmless,  or  that  It  might 
not  have  unduly  Influenced  the  verdict  of 
14.600  In  appellee's  favor.  Without  saying 
tiiat  such  damages  were  excessive  fx  a  her- 
eon 85  years  of  age,  and  injured  only  to  the 
degree  Shown,  we  are  yet  unable  to  know 
whether  the  Jury  would  have  awarded  dam- 
ages to  that  amount  had  they  not  consid- 
ered tbtf  shortening  of  ai^Iee*B  expectancy 
of  life  as  a  legitimate  element  In  making 
their  award.  The  Judgment  Is  revened,  with 
Instmcttons  to  grant  a  new  trlaL 


'  (U«  Znd.  •»> 

GUY  et  a1.  v.  BLUB  et  al. 
(Snpreme  Conrt  of  Indiana.  Jan.  27,  1897.) 
Afpbal— Waivsh  of  Ekiiors. 
Where  an  order  sustaining  a  demurrer  to 
the  complaint  In  that  the  action  Is  barred  l>7 
the  stAtute  of  iimitatioas.  Is  assigned  aa  eiroi 
oo  the  ground  that  the  complaint  shows  that 
the  action  is  excepted  from  the  operation  of 
the  statute,  the  queation  thus  raised  gova  to  the 
sufficiency  of  the  facts  statjd  in  the  complnint. 
and  a  failure  to  discuss  the  guestion  of  suffi- 
ciency will  be  considered  a  waiver  of  the  error. 

Appeal  from  circuit  court  Kosciusko  conn 
ty;  E.  Haymond,  Judge. 

Action  by  Susan  Guy  and  others  against 
Simeon  Blue  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeaL  Affirmed. 

Wood  ft  Bowser  and  L.  W.  Royse,  for  ap- 
pellants. Hiram  S.  Biggs  and  M.  H.  Sum- 
my,  for  appellees. 

McCABE,  3.  The  apptilanta  sued  the  ap- 
pellees, In  a  complaint  f>f  two  paragraphs, 
to  set  aside  certain  deeds  of  conveyance  of 
certain  lands  In  Kwdusko  county.  The  Is- 
sues Joined  were  tried  by  the  court,  result- 
ing In  a  finding  and  Judgment  for  the  de> 
fendants.  The  only  error  assigned  calls  in 
question  the  action  of  the  trial  court  In  8i»- 
talnlng  a  demurrer  to  the  amended  second 
paragraph  of  the  complaint  The  substance 
of  that  paragraph  Is  as  follows:  The  plain- 
tiff Susan  Guy  and  her  husband.  Lorenzo  D. 
Guy,  complain  of  the  defendants,  and  say 
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tbat  on  April  21, 1885,  and  for  sereral  years 
prior  tiiereto,  one  William  Blue  was  the 
owner  In  fee  simple  of  certain  lands,  wblch 
are  particularly  deBcrlbed.  In  Kosclnako 
connty,  Ind.;  that  on  said  day  said  William 
was  over  80  years  old,  and  was  then,  and 
had  been  for  more  than  5  years  prior  there* 
to,  greatly  enfeebled,  both  In  body  and  mind, 
and  BO  continued  until  his  death,  and,  by  rea- 
son thereof,  easily  Bxisceptlble  to  the  Influ- 
ence, arts,  and  perstutslonof  others;  thatdms 
Ing  said  period  of  time  tbe  defendants  Slme* 
on,  Benjamin,  Samnel,  and  Peter  W.  Blue, 
sons  of  said  William,  wen  knowing  his  weak 
and  enfeebled  condition  aforesaid,  corrnptly 
conspiring,  contriving,  and  Intending  to  profit 
thereby,  and  to  clwat  and  defraud  aiUd  Wil- 
liam of  said  lands,  made  frequent  Tislts  to 
him,  and  by  means  of  persistent,  contlnnous, 
and  nndne  persuasion,  and  undue,  cormpt, 
and  OTerpowertng  influence  exovlsed  by  said 
defendants  ovor  and  Tipon  said  wnilnm,  so 
wrought  upon  the  mind  and  Inclinations  of 
said  William  that  said  day,  April  21,  1885, 
they  procared  the  said  William  to  execute 
to  each  of  said  defendants  Simeon,  Benja- 
min. Samuel,  and  Peter  W.  Blue  a  separate 
deed,  purporting  to  convey  to  each  a  certain 
described  portion  of  said  land;  that  said 
defendant  Sarah  M.  Bine,  being  then  the 
wife  of  said  William,  Joined  In  said  {attend- 
ed conveyances ;  that  at  the  time  of  the  ex- 
ecution of  said  Instruments  said  lands  were 
of  th^  value  of  $18,000;  that  said  Instru- 
ments  were  procured  by  the  defendants 
Simeon,  Benjamin,  Samuel,  and  Peter  W. 
through  the  corrupt,  fraudulent  and  dis- 
honest practices  and  means  aforesaid,  by 
which  the  will  and  Intent  of  tbe  said  Wil- 
liam were  by  said  defendants  wholly  over- 
powered and  controlled;  that  said  defend- 
ants, by  means  of  said  corrupt,  fraudulent, 
and  dishonest  practices  and  means  afore- 
said, continued  to  so  control  the  wUl  and 
Judgment  of  said  William  up  to  the  time  of 
his  death,  and  thereby  continued  to  prevent 
him  from  obtaining  a  knowledge  or  discov- 
ering that  he  had,  by  tbe  aforesaid  means, 
been  defrauded  of  his  said  lands;  that  dur- 
ing his  lifetime  he  did  not  discover  the  same, 
and,  by  the  means  aforesaid,  defendants 
c(mcealed  from  said  WllUam  tbe  fraud  that 
had  been  practiced  upon  him;  that  In  Feb- 
ruary, 1883,  the  said  William  depari«d  this 
life,  leaving  surviving  him,  as  his  only  heirs, 
his  widow  (and  defendant),  Sarah  M.  Blue, 
who  was  his  second  wife,  and  by  whom  he 
had  no  children,  and  defendants  Simeon, 
Benjamin,  Samu^  and  Peter  W.,  and  the 
plaintiff  Susan,  his  children  by  a  former  mar- 
ria^;  that,  unless  said  deeds  are  .set  aside, 
they  will  deprive  tbe  plaintiff  Susan  of  the 
one-flfth  of  said  lands  which  she  would  Inherit 
from  her  father;  that  before  brloglng  this 
suit  she  rescinded  and  disowned  said  deeds, 
and  notified  said  defendants  Simeon,  Benja- 
min, Samuel,  and  Peter  W.  tiiereof.  Where- 
fore, etc. 


The  only  question  Mscussed  by  counsel  on 
both  sides  relates  to  the  question,  not  wheth- 
er the  fiicts  stated  In  the  paragraph  are 
sufficient  to  constitute  a  cause  of  action,  but 
whether  tlie  court  was  Justified  In  sustain- 
ing the  demurrer  on  the  ground  that  the 
facts  stated  in  the  pleading  showed  that  the 
cause  of  action  was  barred  by  the  statute 
of  limitations.  Against  the  bar  of  the  stat- 
ute, the  appellants  contend  that  the  plead- 
ings showed  tbat  the  alleged  fraud  had 
been  so  concealed  that  the  action  Is  exempt- 
ed from  the  operation  of  the  statute,  but, 
If  the  action  Is  to  be  regarded  as  one  tor 
relief  against  fraud,  then  the  court's  ruUstg 
in  holding  the  paragraph  bad  Is  Justified, 
because  no  fraud  Is  charged.  If  epithets 
liberally  applied  to  the  defendants  were  suf- 
ficient, the  paragraph  might  be  regarded  as 
good.  But  It  has  long  been  well  established 
that  the  use  of  epithets  in  a  pleading  Is 
not  sufficient  to  show  frand,  but  the  facts 
constituting  the  fraud  must  be  distlnctiy 
averred.  An  Intention  to  deceive  must  ai>- 
pear,  and  that  In  reliance  bpon  the  facts, 
with  use  of  or^nary  care,  they  were  acted 
upon  In  good  faith,  and  the  deception  ac- 
compIlBhed,  to  the  prejudice  of  the  other 
party.  Hardy  v.  Brier,  91  Ind.  95;  Machine 
Co.  V.  Brown,  78  Ind.  209;  Fry  v.  Day,  97 
Ind.  348;  Bennett  v.  Mclntire,  121  Ind.  231, 
2S  "S.  "E.  78;  Conant  v.  Bank,  121  Ind.  323, 
22  N.  B.  250;  Stroup  v.  Stroup,  140  Ind.  ITO, 
39  N.  B.  804;  Jackson  v.  Myers.  120  Ind.  G04, 
22  N.  E.  90,  and  23  N.  B.  SB.  The  appdlants* 
counsel  contend  that  the  statute  of  limita- 
tions furnishes  no  excuse  for  the  ruling  of 
the  circuit  court  But  the  ground  of  the 
contention  is  a  misconception,  they  coa- 
tend  that  the  pleading  showed  that  tbe  ac- 
tion was  exempted  from  the  operation  of  the 
statute  because  of  the  concealment  of  the 
cause  of  action  alleged  In  the  paragraph,  and 
dte  in  support  of  snch  contention  Dorsey 
Mach.  Co.  V.  McCaffrey,  139  Ind.  545,  38 
N.  E.  208.  It  Is  there  said:  "The  rule  Is 
that  where  the  limitation  In  a  certain  case 
Is  absolute,  and  there  are  no  exceptions  to 
the  running  of  the  statute,  and'tbe  complaint 
shows  upon  Its  face  that  the  action  Is  com- 
menced after  the  time  limited,  the  question 
can  be  raised  on  demnrrer.  But  where 
there  are  exceptions  to  the  period  limited  by 
statute  In  any  case,  and  the  complaint  shows 
upon  its  face  that  tbe  action  was  not  brought 
within  the  time  limited,  still  the  question 
cannot  be  raised  by  demurrer  to  the  com- 
plaint, unless  It  also  shows  that  the  partic- 
ular action  Is  not  within  any  of  the  excen- 
tions  to  the  statute.  The  complaint  In  the 
case  under  consideration  does  not  shnw  this. 
The  law  In  this  state  Is  adverse  to  the  con- 
tention of  the  appellant  corporation.  Han- 
na  V.  Railroad  Co.,  32  Ind.  113:  Potter  v. 
Smith,  36  Ind.  231;  Harlen  v.  Watson.  63 
Ind.  143;  Baugh  v.  Boles,  66  Ind.  376;  Kent 
V.  Barks,  67  Ind.  53;  Cravens  v.  Duncan,  55 
Ind.  847.    At  the  time  the  plaintiff's  cause 
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ot  action  accrued,  she  waa  an  Infant,  and 
mlffbt  also  bare  labored  under  eome  other 
supervening  disability  that  arrested  the 
progress  of  the  statute,  and  exempted  her 
from  Its  effect,  or  she  might  have  rested 
under  divers  other  legal  incapacities,  for 
aught  that  appears  In  the  complaint."  Rev. 
St.  ISQi.  S§  293-307  (Rev.  St.  18S1.  $S  292- 
306).  There  are  many  exceptions  and  dis- 
abilities mentioned  In  this  statute,  exempt- 
ing cases  coming  within  them  from  the  oper- 
ation of  the  statute.  For  Instance,  the  plain- 
tiff might  have  been  under  disability,  and 
hence  the  question  whether  the  action  was 
b^mgbt  too  late,  under  the  statute,  could 
not  be  presented  or  raised  by  the  demur- 
rer. Hence  the  correctness  of  the  ruling 
of  the  court  la  overruling  the  demurrer  to 
the  paragraph  must  depend  upon  the  ques- 
tion whether  the  facts  stated  In  the  par- 
agraph are  sufficient  to  constitute  a  cause 
of  action.  Just  such  a  paragraph  of  com- 
plaint was  Involved  In  Wray  v.  Wray,  '62 
Ind.  126.  The  trial  court  there,  as  here,  had 
held  the  paragraph  bad;  and  this  court,  hold- 
ing tliat  the  same  evidence  was  admissible  un- 
der the  other  paragraph,  setting  up  substan- 
tially the  same  facts,  with  the  addition  of  the 
allegation  of  unsoundness  of  mind,  held  that 
"there  was  no  available  error  In  sustaining 
the  demurrer."  But  this  court.  In  that  con- 
nection, remarlied  that:  "We  do  not  wish 
to  be  underetood,  however,  as  holding  that 
the  paragraph  to  which  the  demurrer  was 
sustained  Is  good.  To  say  the  least,  it  Is 
not  a  good  specimen  of  pleading."  The 
flrot  paragraph  In  this  case,  like  that  of  the 
case  last  cited,  set  up  the  same  facts,  with 
the  additional  allegation  of  unsoundness  of 
mind;  but,  unlike  that  case,  the  first  does 
not  allege  fraud  and  undue  Influence.  But 
as  to  whether  the  facts  stated  in  the  para- 
graph, Including  the  allegations  of  fraud 
and  undue  Influence,  are  sufllclent  to  con- 
stitute a  cause  of  action,  neither  the  appel- 
lants nor  the  appellees  have  said  one  word 
In  their  briefs.  As  said  In  Bonnel  v.  Shir- 
ley. 131  Ind.  362,  31  N.  E.  64,  "Nor  is  there 
even  a  suggestion  of  ahy  reason  or  ground 
for  holding  the  action  of  the  court  below 
erroneous."  The  demurrer,  the  sustaining 
of  which  waa  assigned  for  error,  challenged 
the  sufficiency  of  the  facts  stated  In  the. 
paragraph.  Not  a  single  reason  is  assigned, 
nor  authority  cited,  in  appellants'  brief,  why 
such  facts  are  sufficient  to  constitute  a  cause 
of  action,  or  why  the  trial  court  erred  In 
holding  them  insufficient  lu  sustaining  the 
demurrer.  It  Is  said  by  Judge  Elliott,  in 
his  Appellate  Procedure,  that:  "It  is  essential 
that  ail  points  be  made  In  the  brief,  and 
properly  made.  If  not  so  made,  they  are 
waived.  Many  cases  affirm  this  doctrine, 
although  the  phrase  employed  usually— not 
always,  however— is,  'All  questions  not  made 
in  the  briefs  are  regarded  as  waived.' " 
The  cables  cited  in  snpiwrt  of  the  text  are 
Telegraph  Co,  t.  EUpatrlck,  97  Ind.  42; 


Wright  V.  Abbott,  85  Ind.  154;  Stockton  v. 
Lockwood,  82  Ind.  158;  Fairbanks  t.  Mey- 
ers, 98  Ind.  92;  Railroad  Go.  v.  Ntchless, 
73  Ind.  382;  Daniels  v.  McGinnls,  97  Ind. 
5^10;  KenneU  v.  Smith,  100  Ind.  494;  RaU- 
road  Co.  v.  Williams,  74  Ind.  462.  We  there- 
fore hold  that  if  there  was  any  error  in  sus- 
taining the  demurrer  to  the  amended  second 
paragraph  of  the  complaint,  such  error  was 
waived  by  appellants'  failure  to  discuss  the 
question  In  thetr  briefs.  Judgment  affirmed. 


046  Ind.  613J 

CITT  or  STANSVIIiLf]  et  aL  t.  MILLEIB. 

(Siq>reme  Court  of  Indiana.  Jon.  26,  1887.) 
Ndibahob— What  Coxstitutkb— Powbbs  ow  Citt 

Cod  NCI  u 

Under  Acts  1895.  c.  135,  S  23,  authorizins 
city  couDciici  to  declpre  what  shall  constitute  a 
nuisfinc^j  the  council  has  no  power  to  declare 
a  parttaliy  burned  building  a  nnlsaDee,  irre- 
spective of  Its  actual  condition  as  affecting  public 
or  private  safety  health. 

Appeal  from  circuit  courl;  Vanderbn^ 
county;  John  H.  FostK,  Judge. 

Action  by  John  A.  mOer  against  the  city 
of  EransTlUe  and  ottaere.  There  was  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
AfQrmed. 

Geo.  A.  Cunningham  and  Elmer  Q.  Lock- 
year,  for  appellants.   Olldirlst  A  De  Bml- 

er,  for  appellee. 

JORDAN.  C.  J.  This  action  was  instituted 
by  appellee  to  prevent  the  collection  of  cer- 
tain assessments  levied  by  the  board  of  pub- 
lic works  of  the  city  of  Evansville  on  cer- 
tain real  estate  owned  by  appellee,  and  sit- 
uated within  the  city.  The  theory  of  the 
complaint  is  that  this  assessment  of  $199 
Is  void  by  reason  of  the  invalidity  in  part  of 
an  ordinance  under  which  the  city  undertook 
to  levy  said  aRsessment.  A  trial  resulted  in  a 
finding  by  the  court  in  favor  of  the  appellee, 
and  a  judgment  awarded  canceling  the  assess- 
ment, and  adjudging  void  the  Men  claimed 
thereunder  by  the  city.  The  facts  in  the  rec- 
ord show  that  the  appellee,  Miller,  in  May. 
1895,  became  the  owner  by  purchase  of  lot-s 
6,  7,  8,  and  9  In  block  7  of  Goodsell's  en- 
lnrgemen.t  of  the  city  of  Evansville,  and  that 
the  dwelling  house  situated  on  said  premises 
at  the  time  he  became  the  owner  thereof 
had  been  partially  destroyed  by  flre.  On 
June  24,  1895,  the  common  council  of  that 
city  passed  an  ordinance  defining  nuisances, 
etc.  The  first  section  of  this  ordinance  pm- 
vldes  as  follows:  "Be  it  ordained  by  the 
common  council  of  the  city  of  Evansville, 
that  any  building,  ghed,  outhouse  or  atrvet- 
ure  of  any  kind  that  shall  be  partially  de- 
stroyed by  fire,  or  from  any  other  cause,  and 
shall  be  suffered  by  the  owner  thereof  to 
remain  in  such  condition,  after  being  noti- 
fied by  the  department  of  public  toorks  to 
remove,  repair,  or  rebuild  the  same,  shall 
constitute  a  nuisance.  Any  boildin^  sh^ 
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onttaoiue  or  structure  of  any  kind  tbat  shall 
become  filthy  or  unwholesome  is  hereby  de- 
clared to  be  a  nnlsance."  The  part  assailed 
by  the  appellee  as  iavalld  is  Indicated  by 
Italics.  Section  2  provides  that  whenerer  the 
department  of  public  works  shall  hare 
knowledge  '*that  any  nuisance  such  as  Is  de- 
fined In  section  one  of  this  ordinance  exists 
in  said  city.  It  shall  thereupon  make  an  or- 
der requiring  the  ownu  thereof  to  abate  the 
■ame  within  such  time  as  said  department 
may  fix."  This  section  further  provides  for 
flTlns  notice  to  such  owner  of  the  order, 
•  and  declares  it  lawful  for  said  department 
to  remove  such  buildings  or  structures,  in 
whole  or  In  part,  by  persons  employed  by  It, 
or  by  letting  such  work  by  contract,  etc. 
Section  8  contains  provibions  for  assessing 
the  cost  of  the  removal  of  the  building 
against  the  real  estate  in  like  manner  as  as- 
sessments of  benefits  are  made.  On  July  13, 
1805,  the  department  of  public  works  of  the 
city,  under  this  ordinance,  made  an  order  as 
follows:  "And  now  It  is  ordered  by  the  de- 
partment of  public  works  of  the  city  of  Ev- 
ansvIUe:  That  whereas,  the  buildings  situ- 
ate on  lots  6,  7,  8,  and  9  In  block  7  in  Oood- 
sell's  enlargement  in  said  city  have  been 
partially  destroyed  by  flre,  and  have  been 
suffered  by  the  owner  thereof  to  remain  In 
such  condition  for  a  period  of  twelve  mouths, 
and  by  reason  thereof  have  created  a  nui- 
sance: Now,  therefore,  it  is  ordered  by  said 
department  that  the  owner  of  said  real  es- 
tate abate  said  nuisance  by  the  removal  of 
the  whole  of  said  building,  or  so  much  there- 
of as  remains  unconsumed,  together  with  all 
offal,  dirt,  d^brts  of  every  kind,  situate  there- 
on, on  or  before  the  17th  day  of  August, 
1895.  And,  it  appearing  that  John  A.  Mil- 
ler, the  owner  of  said  real  estate,  is  a  non- 
resident of  the  city  of  Evansvllle,  it  is  or- 
dered that  he  be  notified  of  this  resolution 
by  publication  In  a  newspaper  published  in 
said  city.  At  the  expiration  of  said  time. 
If  such  owner  shall  not  have  abated  such 
nuisance,  this  department  will  proceed  to 
abate  the  same  by  the  removal  of  such 
structure,  and  by  such  other  means  as  may 
be  deemed  necessary."  After  the  time  des- 
ignated in  this  order  for  the  removal  of  the 
building,  the  appellee,  the  board  of  public 
works,  made  the  following  order  for  Its  re- 
moval: "It  is  hereby  ordered  and  directed 
by  the  board  of  public  works  of  the  city 
of  Evansvllle  that  the  clerk  advertise  for 
bids  for  removing  all  that  part  of  the  'Jor- 
dan Giles'  residence  on  Washington  avenue, 
above  the  stone  foundation,  stacking  all 
good  lumber  and  brick  on  the  premises,  and 
removing  all  rubbish  and  burnt  lumber  from 
the  premises." 

It  was  admitted  by  the  parties  in  the  lower 
jcourt  that  the  proceedings  by  the  city  in  the 
matter  in  controversy  were  regular,  and  con- 
sistent with  the  requirements  of  the  ordi- 
nance,and  that  the  assessment  to  the  amount 
vt  |198  was  made  against  the  real  estate  of  ap- 


pellee as  alleged  In  the  complaint,  and  that  ap- 
pellont  Schwacke  had  complied  with  his  con- 
tract In  removing  the  partially  destroyed 
building  from  the  premises  In  question.  It  is 
clear,  we  think,  that  the  city  of  Evansvllle, 
through  her  dniy-constituted  authorities,  In 
ordering  the  removal  of  this  partially  de- 
stroyed building,  and  In  assessing  the  ex- 
pense of  such  work  upon  appellee's  real  es- 
tate, proceeded  under  that  part  of  section  1 
of  the  ordinance  which  declares  that  any 
building,  etc,  that  shall  be  partially  destroy- 
ed by  fire,  etc.,  and  suffered  by  the  owner  to 
remain  in  such  condition  after  being  noti- 
fied, etc.,  to  remove,  repair,  etc.,  shall  con- 
stitute a  nuisance.  The  controlling  question, 
therefore,  for  our  decision  is  that  which  re- 
lates to  l^e  validity  of  this  porUon  of  the  or^ 
dinan(^  for  as  this  is  the  basis  upon  which 
the  city's  proceedings  rest.  Its  Invalidity 
must  necessarily  render  them  inoperative 
and  void.  Counsel  for  appellee  deny  that  the 
common  council  of  the  city  of  Evansvllle 
has,  either  expressly  or  impliedly,  the  power 
to  declare  by  an  ordinance  that  a  building 
partially  destroyed  and  suffered  to  remain 
in  that  condition  shall,  by  reason  of  snch 
facts  alone,  necessarily  constitute  a  nui- 
sance. It  will  t>e  seen  that  the  ordinance 
in  dispute  ordains  that  any  building,  etc., 
partially  destroyed  by  flre,  or  any  other 
cause,  and  suffered  to  remain  in  such  condi- 
tion after  notice  to  the  owner,  etc.,  shall 
constitute  a  nuisance.  The  latter  Is  declared 
to  exist  as  the  result  of  these  naked  facts, 
and  authority  is  given  to  the  department  of 
public  works  to  ab9.te  such  declared  nuisance 
at  the  expense  of  the  owner  of  the  property. 
These  facts  alone  are  the  test  The  ordi- 
nance erects  no  other  standard  by  which  the 
supposed  nuisance  Is  to  be  measured  or  de- 
termined. No  reference  or  regard  whatever 
Is  had  as  to  the  condition,  character,  situa- 
tion, or  surroundings,  which  might  tend  to 
render  the  buildings  unsafe  in  any  manner 
to  the  public,  or  a  detriment  to  the  health  or 
Inconvenience  of  of  the  public.  There  Is  an 
entire  absence  of  -facts  declared,  tending  to 
show  that,  If  such  partially  destroyed  build- 
ing Is  suffered  to  remain,  it  may  be  produe* 
tive  of  annoyance  or  injury  to  the  public. 
That  such  a  building  may  become  a  nui- 
sance, if  maintained,  by  reason  of  the  ruin- 
ous and  weak  condition  of  its  walls  or  other 
parts,  thereby  rendering  them  liable  to  fall 
and  do  Injury  to  persons  passing  by,  or  re- 
sulting In  Injury  to  an  adjoining  owner.  Is 
a  well-established  legal  proposition.  It  Is 
said  by  an  eminent  author  that  such  a  build- 
ing as  last  mentioned,  on  a  public  street,  is 
a  public  nuisance,  and  a  private  nuisance  to 
those  owning  property  adjacent  to  IL  Wood, 
Nuls.  i  109.  It  Is  evident,  however,  that  In 
such  a  case  the  nuisance  would  consist,  not 
alone  In  the  fact  that  the  building  was  one 
that  had  been  partially  destroyed,  but  in  Its 
being  maintained  in  its  unsafe  or  danger- 
ous condition.   It  may,  however,  be  main 
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tained  In  a  partially  destroyed  condition,  and 
yet  be  harmless  In  all  respects;  the  unsafe 
condition  thereof  depending  upon  the  extent 
of  the  destruction;  and  another  feature  to 
be  considered  would  be  whether  It  was  re- 
mote from  a  public  street  or  passway.  But 
the  ordinance  does  not  take  Into  account  any 
of  these  facts  or  features,  but  expressly  con- 
demns and  outlaws  as  a  nuisance  the  main- 
taining of  any  partially  destroyed  building 
without  regard  to  its  character  as  to  danger 
by  reason  of  Its  wealc  condition,  or  location 
or  surroundings.  By  section  23  of  the  act 
under  which  the  city  of  ETansvUle  Is  oper- 
ating, Its  common  council  Is  empowered  to 
declare  what  shall  constitute  a  nulsaqce,  and 
to  require  Its  abatement,  and  to  assess  the 
expenses  of  Its  removal  against  the  person 
causing  the  same  or  suffering  it  to.  exist 
Acts  1890,  p.  259.  But  the  rule  Is  well  set- 
tled that  a  municipal  corporation,  although 
empowered  by  law  to  declare  what  shall  con- 
stitute a  nuisance,  may  not  declare  that  to 
be  one  which  In  fact  Is  not.  Bank  t.  Sarlls, 
120  Ind.  201.  28  N.  E.  434,  and  authorities 
there  cited;  Baumgartner  v.  Hasty,  100  Ind. 
575;  Village  v.  Poyer,  123  III.  348.  14  N.  E. 
eT7;  City  of  Denrer  t.  Mullen,  7  Ctolo.  345, 
3  Pac.  603;  Everett  v.  Council  Bluffs.  40 
Iowa,  66;  Yates  v.  City  of  Milwaukee,  10 
Waa  497;  Tied.  Llm.  §  122;  Wood,  Nuls.  IS 
742-744;  Llppman  v.  City  of  South  Bend,  84 
Ind.  276;  Dia  Mun.  Corp.  S  374;  State  v. 
Mayor,  etc.,  of  Jersey  City,  29  N.  J.  Law, 
170;  Beach,  Pub.  Corp.  88  1026,  1029,  1031. 
In  Yates  v.  City  of  Milwaukee,  supra,  the 
supreme  court  of  the  United  States,  in  con- 
sidering the  power  conferred  upon  the  city 
of  Milwaukee  to  declare  what  shall  consti- 
tute a  nuisance,  per  Justice  Miller,  said:  "It 
Is  a  doctrine  not  to  be  tolerated  In  this  coun- 
try that  a  municipal  corporation,  without 
general  laws,  either  of  the  city  or  of  the 
state,  within  which  a  given  structure  can  be 
shown  to  be  a  nuisance,  can,  by  Its  mere  dec- 
laration that  it  Is  one,  subject  it  to  removal 
by  any  person  supposed  to  be  aggrieved,  or 
even  by  the  city  Itself.  This  would  place 
every  house,  every  business,  and  all  property 
of  the  city  at  the  uncontrolled  will  of  the 
temporary  local  authorities."  In  the  case 
of  Town  of  Lake  View  v.  Letz,  44  IlL  81.  It 
is  said:  "There  are  some  things  which  In 
their  nature  are  nuisances,  and  which  the 
law  recognizes  as  such.  There  ore  others 
which  may  or  may  not  be  so,  their  charac- 
ter In  this  respect  depending  on  circumstan- 
ces." In  Tied.  Llm.,  supra,  it  Is  said:  "A 
certain  use  of  lands,  harmless  in  Itself,  does 
not  become  a  nuisance  because  the  legisla- 
ture has  declared  It  to  be  sa"  In  City  of 
Denver  v.  Mullen,  supra,  the  supreme  court 
of  Colorado,  In  construing  a  provision  In  the 
charter  of  the  city  of  Denver  conferring  au- 
thority upon  its  council  to  declare  what  shall 
be  a  nnlHance,  and  to  prevent  and  abate  the 
same,  held  that  such  conferred  power  did 
not  authorize  the  council  to  arbitrarily  de- 


clare any  particular  thing  a  nuisance  wblcb 
had  not  theretofore  been  prononnced  sncb  bj 
law,  or  80  adjudged  by  a  judicial  determina- 
tion. In  the  course  of  the  opinion,  on  pog* 
363,  7  Colo.,  and  page  697,  3  Fac,  the  court 
said:  "The  pnqKr  eonstmctlon  of  this  lan- 
guage Is  that  the  city  Is  clothed  with  author- 
ity to  declare,  by  general  ordinance,  what 
shall  constitute  a  nuisance;  that  Is  to  say. 
the  cl^  may,  by  such  ordinance,  define,  daa- 
slfy,  and  enact  what  things  or  classes  of 
things,  and  under  what  conditions  and  etav 
cumstances,  such  specified  things  are  to  con- 
stitute and  be  deemed  nuisances.  For  in- 
stance, the  dty  might,  under  such  authority, 
declare  by  ordinance  that  Blaughterhonses 
within  the  limits  of  the  city,  carcasses  <tf 
dead  animals  left  lying  within  the  dty, 
goods,  boxes,  and  the  like,  piled  np  or  re- 
maining for  a  certain  length  of  time  on  the 
sidewalks,  or  other  things  injurious  to  the 
health,  or  causing  obstruction  or  danger  to 
the  public  In  the  use  of  the  streets  and  side- 
walks, should  be  deemed  nuisances;  not  that  ' 
the  city  council  may,  by  a  mere  resolution  or 
motion,  declare  any  particular  thing  a  nui- 
sance which  has  not  theretofore  been  pro- 
nounced to  be  such  by  law,  or  wo  adjudged 
by  Judicial  determination."  We  think  it  la 
clear  under  the  anthorlUes  that  the  com- 
mon council,  by  the  ordinance  in  controver- 
sy, attempted  to  declare  that  a  nuisance 
which  In  fact  under  the  law  cannot  be  so 
consldei-ed,  and  therefore  transcended  tbe 
power  with  which  It  was  Invested.  As  as- 
serted by  the  authorities,  it  would  he  a  dan- 
gerous doctrine,  and  fraught  with  much  evil, 
to  recognize  the  authority  of  a  municipal 
legislature  to  declare  that  a  nuisance  which 
Its  own  caprice  might  deem  proper  to  outlaw 
as  such.  Even  though  such  power  Is  ex- 
pressly conferred  by  the  legislature,  it  Is  ut- 
terly Inoperative,  unless  the  thing  so  declar- 
ed to  be  a  nuisance  Is  one  in  fact,  or  was 
created  or  erected  after  the  adoption  of  the 
ordinance,  and  in  defiance  thereof.  Wood, 
Nuls.  §  744.  What  tbe  legislature  cannot  do 
directly  in  this  respect  It  cannot  authorize  a 
municipal  corporation  to  do.  Without  fur- 
ther extending  this  opinion,  we  are,  under 
the  authorities  cited,  constrained  to  hold  that 
the  part  of  section  1  of  the  ordinance  as 
indicated  by  the  Italics  is  void  for  the  rea- 
sons herein  stated,  and  the  proceedings 
thereunder  by  tbe  city.  Involved  in  the  case 
at  bar,  consequently  cannot  be  maintained. 
Judgment  atfirmcd 


(146  Ind.  490) 

STEINAUR  V.  CITY  OF  TELL  CITT  et  al. 
(Supreme  Court  of  Indiana.  Jan.  B,  1S07.) 

DePICATIOS— ACCKPTANCE— EvinENCC. 

1.  Aq  acceptance  of  the  dedication  of  a  tot 
on  the  part  of  the  public  la  necessary  in  order 
to  complete  it. 

2.  A  plat  of  a  certain  town  did  not  separate 
a  smali  triangular  lot,  at  the  interwcuoa  of 
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two  streets,  from  the  streets.  The  lot  was  not 
of  Buffident  depth  to  consider  aa  a  building  lot, 
and  was  apparently  left  over  for  that  reason. 
There  was  ao  evidence  that  the  owner,  in  lay- 
ing out  the  ground,  intended  this  lot  for  any 
public  porpoee,  nor  waB  there  any  evidence  of 
an  acceptance  by  the  public  BM  insufficient  to 
■how  a  dedication  to  public  use. 

Appeal  from  circuit  court.  Perry  connty; 
Edward  Gough,  Judge. 

Action  by  August  Stelnaur  against  tlie  city 
of  Tell  City  and  another.  Judgment  for  de* 
fendanta,  and  plaintiff  appeals.  AtUrmed. 

Gilchrist  &  De  Bruler,  for  appellant.  Jew- 
ett  &  Jewett  and  Iglehart  &  Taylor,  for  ap* 
pellees. 

JOBDAN,  0.  J.  Action  by  the  appellant  to 
enjoin  ihe  apples,  city  of  Tell  City  and 
the  LouiSTllle,  EvanflTlIIe,  etc.,  Hallroad 
Company,  from  erecting  and  maintaining  a 
^Ight  and  passenger  depot  on  a  triangular 
strip  of  ground  situated  within  said  city, 
«  vhlcta  strip  tbe  appellant  contends  is  a  part 
of  a  public  street  adjacent  to  bis  residence. 
Upon  the  Issues  Joined  between  the  parties, 
there  was  a  trial  by  the  court,  and  a  special 
finding  of  facts;  and,  upon^e  conclusions 
of  law  thereon,  the  court  rendered  its  Judg- 
ment In  favor  of  appellees.  The  only  er- 
rors assigned  are  those  arising  under  the 
court's  conclusions,  based  upon  the  special 
finding.  The  theory  upon  which  appellant's 
complaint  proceeds  Is  that  the  strip  of  land 
upon  which  the  depot  of  the  railroad  com- 
pany is  about  to  be  erected,  by  virtue  of  a 
grant  of  right  from  the  city,  Is  a  part  of  Sev- 
enth and  Front  streets,  of  the  city  of  Tell, 
and  .had  been  dedicated  as  a  portion  of  these 
streets  by'  the  Swiss  C(donIzation  Society, 
which  laid  out  and  platted  this  city  In  1859. 
Equitable  relief  by  injunction  was  sought, 
under  the  facts  alleged  in  the  complaint, 
against  the  wnmg  and  injury  which  the  ap- 
pellant allied  he  would  especially  sustain 
aa  an  owner  of  abutting  property. 

The  facts  material  to  a  determination  of 
tbe  controversy  involved  are  disclosed  by 
the  special  finding,  as  follows:  ''First  In 
the  year  1858  the  Swiss  Colonization  Society 
was  the  owner  In  fee  simple  of  all  the  real 
estate  upon  which  the  d^endant  the  city  of 
■  Tell  City  is  now  situated,  and  In  that  year 
said  Swiss  GolonlKation  Society  laid  out  and 
founded  Tell  City,  caused  a  map  or  plat  of 
said  real  estate  to  be  prepared  by  A  Pfaef- 
flln,  a  surveyor,  and  caused  tbe  same  to  be 
recorded  in  tbe  recorder's  office  of  Perry 
county,  on  tbe  ISth  day  of  October,  1859, 
[A  copy  of  said  plat,  as  so  recorded,  is  at- 
tached to  and  made  a  part  of  the  findlngs.j 
Second.  After  making  said  plat,  on  the  Iflst 
day  of  March,  1859,  prior  to  recording  the 
plat,  said  society,  for  a  valuable  considera- 
tion, conveyed  lot  one  (1)  of  bloclc  C,  as 
shown  in  said  phit,  to  August  Peters,  by 
deed  specifying  said  lot  as  described  in  map 
of  Tell  City,  surveyed  and  drawn  by  A. 
PfaetHin.  Said  deed  was  duly  recorded  In 
45PJ.E.-67 


the  recorder's  office  of  Perry  county,  Indi- 
ana, on  the  18th  day  of  Ocfbber,  1S50.  Third. 
On  tbe  6th  day  of  August,  1859,  said  society 
made  a  deed  of  lot  No.  two  (2)  of  block  C 
to  Peter  Pfaeffiln,  which  was  duly  recorded 
in  the  recorder's  office  of  Perry  county,  on 
tbe  15th  day  of  August,  1859,  before  the  plat 
of  Tell  City  was  recorded.  On  the  10th  day 
of  May,  1858,  said  society  made  a  deed  of 
lot  three  (3)  of  block  C  to  Charles  Stelnaur, 
and  tbe  same  was  on  the  same  day  recorded 
In  the  recorder's  office  of  Perry  county.  That 
on  the  17th  day  of  April,  1858,  the  said  so- 
ciety conveyed  lot  two  of  block  fifty-one 
(51)  to  Louisa  Heck;  and  on  the  20th  day 
of  May,  1859,  the  said  society  conveyed  lot 
tbrtie  (3)  of  block  flfty-one  (51)  to  Susannah 
Snider.  Both  of  said  deeds  last  named  were 
duly  recorded  In  the  recorder's  office  of  Per- 
ry county,  within  ten  (10)  days  after  their 
execution.  That  after  the  conveyances  had 
been  made  by  said  society,  which  was  before 
the  plat  of  Tell  City  was  recorded,  and  be- 
fore the  plaintiff  had  obtained  title  to  any 
of  the  real  estate  hereinbefore  mentioned, 
said  society  caused  a  corrected  plat  of  Tell 
City  to  be  made  and  acknowledged.  Said 
plat  was  duly  recorded  In  the  ot&ce  of  the 
recorder  of  deeds  of  Perry  county  on  the 
2Sth  day  of  January,  IBSl,  and  has  never 
since  been  modified  or  changed.  Tha^  in 
the  acknowledgment  and  dedication  of  said 
last-named  plat,  tbe  following  statements 
and  reservations  were  made,  namely:  All 
lying  between  tbe  blocks  fronUng  the  Ohio 
river  and  said  river,  and  not  Inclosed 
lines  on  the  map,  are  expressly  reserved  to 
said  society.'  That  the  triangular  piece  of 
ground  hi  Controversy  In  this  action  was  a 
tract  of  ground  lying  between  a  block  front- 
ing on  the  Ohio  river  and  said  river,  and 
was  one  of  ^e  parcels  ot  ground  referred  to 
in  said  statement  and  reservation.  On  the 
5th  day  of  May,  1862,  the  said  August  Pe- 
ters conveyed  said  lot  one  <1)  of  block  0  to 
the  plaintiff  herein,  by  deed  which  spedfied 
that  it  was  the  same  lot  which  was  con- 
veyed by  Swiss  Colonization  Society  to  Au- 
gust Peters,  who  conveyed  all  property,  with 
the  privileges  and  appurtenances  to  the  same 
belonging.  On  the  21st  day  of  August,  18t&f. 
mid  Peter  Pfaeffiln  conveyed,  by  deed,  lot 
two  (2)  of  block  C  to  the  plaintiff.  That  on 
the  21st  day  of  J.une,  1862,  tbe  said  Charles 
Stelnaur  conveyed,  by  deed,  lot  three  (3)  of 
block  C  to  the  plaintiff.  That  on  the  12th 
day  of  May,  18G2  (about  sixteen  months 
after  recording  the  corrected  plat),  the  said 
society  conveyed  to  Stelnaur  and  Wegman 
lot  four  (4)  in  block  fifty-one  (51);  and  ttiat 
after  the  12th  day  of  May,  1802,  and  in  or 
before  the  year  18G5,  by  a  certain  mesne 
conveyance,  the  title  of  Louisa  Heck  to  lot 
two  (2),  block  fifty-one  ^1),  tbe  title  of  Su- 
sannah Snider  to  lot  three  (3),  block  llfty-one 
(51),  and  the  title  ot  Stelnaur  and  Wegman 
in  lot  four  (4)  In  block  fifty-one  (51),  were 
conveyed  to  this  plaintiff.   That  each  and 
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all  of  the  deeds  t^erelnlpefore  found  to  have 
been  executed  to  plaintiff  In  referring  to  the 
real  estate  conveyed  in  such  deed  referred 
to  the  plat  of  Tell  City;  and  that  each  of 
said  deeds  "was  duly  recorded  In  the  record- 
er's office  of  Perry  county,  within  ten  (10) 
days  after  Its  execution.  That,  soon  after 
the  plaintiff  received  the  deeds  for  lot  one 
(1),  two  (2),  and  three  (3)  In  block  0,  he 
toot  possession  of  the  same,  and  within  a 
year  thereafter  he  erected  upon  said  lots  one 
(1)  and  two  (i!)  a  two-story  brick  residence, 
at  an  expense  of  several  thousand  dollars, 
for  a  family  residence;  and  plaintiff  with 
his  family  has  ever  since  lived  in  said  house. 
Said  house  was  built  with  its  principal  front 
on  Seventh  street,  and  with  another  front 
upon  the  triangular  space  at  the  Intersection 
at  Front  and  Seventh  streets,  which  last- 
named  front  had  two  doors  and  three  win- 
dows in  the  lower  story,  and  four  windows 
In  the  upper  story.  Said  residence  was  sur- 
rounded by  a  fence.  This  fence  was  built 
along  the  line  of  plaintiff's  lot  on  Seventh 
street,  and  along  'the  line  of  plaintiff's  lot  on 
Front  street  Instead  of  building  the  same 
on  the  line  of  lot  one  (1)  and  said  triangular 
space  of  ground,  said  plaintiff  built  said 
fence  twelve  (1'2)  feet  east  of  the  line  of  lot 
one  (1);  so  that  during  all  this  time  he  has 
inclosed  by  his  said  fence  part  of  said  tri- 
angular piece  of  ground,  the  entire  width  of 
the  same  north  and  south,  and  about  twelve 
(12)  feet  In  length  east  and  west.  Plaintiff 
built  this  fence  at  this  point  upon  the  state- 
ment of  the  city  engineer  that  it  was  the  line 
of  plaintiff's  lot.  There  was  no  opening  or 
gate  In  the  fence  in  front  of  plaintiff's  house, 
where  the  same  fronts  upon  the  triangular 
piece  of  ground  aforesaid,  nor  has  there  ever 
been  any  entrance  to  or  exit  from  said 
house,  through  said  fence,  into  said  triangu- 
lar piece  of  ground.  Fourth.  That  in  the 
year  1865,  and  soon  after  receiving  the  con- 
veyances of  lots  two  (2),  three  (iJ),  and  four 
(4)  of  block  fifty-one  (51),  the  plaintiff  erect- 
ed a  large  flouring  custom  mill  upon  said 
lots,  and  has  maintained  the  same  in  the  same 
place  ever  since;  and  said  mill  has  during 
all  said  time  been  operated  by  the  plaintiff, 
and  is  now  operated  by  him,  In  grinding  for 
customers,  and  doing  other  work  at  said 
ralli,  and  said  mill  has  obtained  a  large  cus- 
tom and  business  from  farmers  and  others 
in  the  neighborhood  of  Tell  City.  Fifth.  At 
all  times  since  the  making  of  the  said  plat, 
the  triangular  space  at  the  intersection  of 
said  Seventh  and  Front  streets  has  been  kept 
open,  and  no  structures  of  any  kind  have 
been  placed  upon  it,  except  that  a  public 
scale  has  been  maintained  upon  It  by  the 
plaintiff,  with  consent  of  the  city  of  Tell 
City,  for  the  general  use  of  the  people  of 
Tell  City,  and  of  the  surrounding  country, 
the  plaintiff  paying  an  agreed  consideration 
to  Tell  City  for  the  privilege  of  having  said 
scale  In  said  place.  Said  scale  Is  on  the  level 
of  the  surrounding  soil,  and  Is  no  obstruc- 


tion to  the  passage,  and  is  the  ordinary  kind 
placed  in  streets  or  other  open  places.  Sev- 
enth street,  in  said  city,  has  been  Improved 
by  graveling.  Front  street  has  not  been  im- 
proved, and  the  triangular  space  at  their  In- 
tersection has  not  been  Improved,  and  has 
not  been  much  traveled  on,  but  at  all  times 
has  been  open  for  persons  to  pass  and  re- 
pass. No  sidewalks  have  been  made  around 
said  triangular  space.  The  defendant  rail- 
way company,  with  the  permission  of  the 
plaintiff,  and  of  the  city  of  Tell  City,  a  num- 
ber of  years  ago,  laid  Its  track  on  Front 
street,  opposite  plaintlfTs  lot,  and  opposite 
Che  triangular  space  aforesaid,  and  has  op- 
erated its  railway  ever  since,  over  said 
track."  The  sixth  finding  may  be  summar- 
ized as  follows:  That,  prior  to  the  begin- 
ning of  this  action.  Tell  City  agreed  to  con- 
vey to  Its  co-appellee,  the  railroad  company, 
the  strip  of  ground  In  dispute,  upon  the 
agreement  of  the  latter  to  erect  and'  main- 
tain thereon  a  passenger  and  freight  depot 
The  appellees  threaten  to  carry  out  their  re- 
spective agreements,  and  will  do  so  unless 
restrained  by  the  court  That  the  station  or 
depot  to  be  erected  and  maintained  by  the 
railway  company  is  to  be  separated  by  a 
space  of  37  feet  from  the  fence  on  the  east 
side  of  plaintiff's  lot,  and  a  distance  of  49 
feet  from  the  rear  line  of  plaintiffs  lot  1  in 
block  C,  and  said  d^ot  building  will  corer 
said  triangular  strip.  A  driveway  is  to  be 
left  between  said  depot  and  the  fence  south 
of  plaintlfTs  house,  on  the  east  side  of  the 
strip.  On  the  side  next  to  Seventh  street 
the  company  Intends  to  construct  a  switch 
track.  That  the  company  has  neither  ten- 
dered  nor  offered  to  pay  any  damages  to 
plaintiff,  and  declares  that  It  does  not  in- 
tend to  do  so.  The  further  finding  is  that 
the  necessary  effect  of  trains  stepping  or 
standing  at  the  station  will  be  to  cut  off  ac- 
cess to  plaintlfTs  real  estate.  In  block  C, 
from  said  strip  of  ground,  and  also  to  Inter- 
fere with  access  to  his  real  estate  in  block 
51,  on  the  east  side  of  Seventh  street;  that 
the  said  structure  and  track,  and  the  use  of 
the  same  by  the  railroad  company,  will  not 
Intei'fere  with  access  to  plaintlfTs  real  estate 
In  block  O  from  Seventh  street,  nor  will  the 
same  interfere  with  access  to  his  real  estate 
from  Front  street,  other  than  the  same  Is 
now  interfered  with  by  the  track  laid,  with 
the  permission  of  the  plaintiff.  Neither  will 
said  depot  or  the  laying  of  said  switch  in 
any  way  obstruct  the  street  In  front  of  his 
property  in  block  51,  up  to  the  middle  line 
of  said  street  On  September  2,  1878,  said 
Swiss  Colonization  Society,  by  deed,  convey- 
ed all  fractions  and  fractional  blocks  front- 
ing on  the  Ohio  river,  as  shown  on  the  map 
of  Tell  City,  to  the  city  of  Tell  City,  for 
uses  and  purposes  set  forth  In  said  deed. 

The  trial  court,  upon  the  facts  found,  stated 
Its  conclusions  of  law  In  favor  of  appellee*, 
and  rendered  its  Judgment  accordingly.  As 
stated,  the  appellant  asserts  that  the  strip  in 
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dispute  l8  a  part  of  the  paUlc  atreeta  up<Hi 
which  his  premises  abut,  and  that  the  same  is 
a  street  within  the  city,  by  virtue  of  its  being 
dedicated  by  the  Swiss  Colonization  Society, 
.  under  its  plat  recorded  October  18, 1859.  This 
disputed  fact  seems  to  be  the  basis  upon  which 
he  rests  his  right  Counsel  for  appellee  con- 
trovert this  contention,  and  insist  that  the 
facts  found  do  not  support  IL  They  further 
contend  that  if  the  facts  can  be  held  to  sus- 
t^  appellant's  theory,  that  It  was  the  Inten- 
tion of  the  original  owner  and  founder  of  Tell 
City,  namely,  the  Swiss  Society,  to  dedicate 
this  strip  of  ground  to  the  public  for  use  as  a 
street,  It  does  not  appear  that  there  was  au 
acceptance  thereof  either  on  the  part  of  the 
public  or  public  authorities.  It  Is  also  insist- 
ed that,  If  It  can  be  said  that  a  dedication 
was  Intended  by  the  plat  first  recorded,  such 
dedication  was  revoked  before  any  acceptance 
took  plac^  by  the  c(»rected  plat,  recorded  in 
January,  18G1.  The  questions,  therefore,  pre- 
sented for  determination,  are:  (1)  Was  there 
a  dedication  and  acceptance  of  this  strip,  as 
contended  by  appellant?  (2)  If  there  was  an 
Intention  to  dedicate  the  strip  to  the  public 
a?  a  street  under  the  oilginal  plat  of 
was  It  revoked  by  the  owner  before  Its  ac- 
ceptance by  tbt*  corrected  plat,  mode  and  re- 
corded in  1S61? 

In  (urder  to  make  a  dedication  of  a  highwi^ 
or  a  street  complete  on  the  part  of  the  public 
as  wen  as  the  ownw  of  the  ground,  It  must  be 
shown  that  there  was  an  acceptance  of  such 
dedication  by  the  puUIc  or  proper  local  au- 
thorities. Elliott,  Boads  &  S.  113;  Mansur 
V.  Haughey,  60  Ind.  364;  Boas  v.  Thtmipson, 
78  Ind.  90;  Tncko:  v.  Conrad,  103  Ind.  349, 
2  N.  E.  803;  Olty  of  San  Francisco  v.  Canaran, 
42  CaL  541;  People  v.  Underbill,  144  N.  X. 
316.  39  E.  333.  The  holding  of  the  above 
authorities,  together  with  a  long  line  of  other 
declslona,  well  establishes  the  rule  that,  to 
amstltute  a  valid  and  complete  dedication, 
two  things  must  occur,  to  wit,  an  intention  by 
the  owner  of  the  land  clearly  and  unequivocal- 
ly Indicated,  by  his  wtntls  or  acts,  to  dedi- 
cate, and  also  an  acceptance  of  the  dedica- 
tion by  the  pubUc.  Vide  ElUott,  Roads  & 
8.  12a  Before  there  Is  an  acceptance  by  the 
puUUc^  as  a  rule,  the  authorities  hold  that  the 
owner  may  at  any  time  revoke  his  dedication. 
Id.  113,  and  cases  cited  under  note  1. 

As  disclosed  by  the  fining,  the  Swiss  So- 
dety  was  the  owner  of  the  lands  upon  which 
the  city  Is  situated.  In  1839  It  made  a  plat  of 
the  town,  which  was  not  recorded  until  In 
October  of  that  year.  All  of  the  lots  In  ques- 
tion of  which  appellant  Is  the  owner  were 
sold  to  the  persons  through  whom  he  claims 
tltie  In  1809,  prior  to  the  recording  of  the  first 
plat.  This  plat,  for  some  rcnstui,  seems  to 
have  been  iucorrect,  and  a  corrected  one  was 
made  by  the  society,  and  recorded  January  28, 
1861.  By  this  latter  plat  It  appears  from  tlie 
finding  that  the  strip  of  ground  In  controversy 
was  reserved  by  the  society.  After  the  re- 
cording of  this  plat,  appellant,  in  1862,  and 


subsequent  to  that  year,  acquired  title  to  the 
lots  mentioned  In  block  C  and  block  5L  This 
triangular  strip.  It  appears,  lies  between  lot 
1,  owned  by  appellant,  in  block  O,  and  the 
point  where  the  line  of  Seventh  street  and  the 
east  line  at  Front  street  meet  It  Is  not  within 
the  boundaries  of  either  of  these  streets;  and 
from  Its  Bltuatlon,  as  shown  by  the  nrnp.  It 
does  not  appear  to  be  of  any  use  to  these  re- 
spective streets,  or  to  afford  any  reasonable 
or  necessary  use  to  the  public  as  a  way.  While 
It  Is  true  that  the  plat  In  question  did  not  sep- 
arate It  from  the  streets  by  llnea,  nevertheless 
we  think  the  reason  for  this  Is  apparent.  The 
lots  owned  by  ai>pellant,  and  composing  the 
fractional  block  0,  ran  from  Seventh  to  Front 
street,  and  were  marked  and  bounded  so  long 
as  there  was  sufficient  depth  to  constitute  a 
lot;  and  this  Uttle  triangular  fragment  of  land, 
it  would  seem,  waa  left  over  for  tliat  reason, 
without  specifically  Indicating  the  purpose  It 
was  to  serve.  Under  all  the  circumstances, 
we  do  not  think  this  Is  sufficient  to  reasonably 
raise  the  presumption  that  the  society  Intended 
to  dedicate  It  to  the  public.  Th^  Is  no  ex- 
preaa  finding  by  the  court  showing  that  the 
society  intended  this  ground  for  any  puriMse. 
Evidentiary  facts,  tending  to  prove  an  hi- 
tended  dedication,  or  from  which  the  same 
might  possibly  be  presumed,  are  not  of  them- 
selves such  InteMed  dedication.  Tucker  v. 
Conrad,  supra;'  Shellhouse  v.  State,  110  Ind. 
S09,  U  N.  E.  48L  If  It  could  be  said  that 
there  was  an  Int^ded  dedication  by  the  Swiss 
Society  under  its  first  plat,  it  doee  not  appear 
that  it  was  accepted  by  the  public  or  public 
authorities  before  It  waa  recalled,  as  the  court 
finds,  by  the  corrected  plat  If,  under  the 
facts.  It  could  be  bdd  that  the  strip  was  in 
any  way  dedicated  as  a  street,  there  is  no 
finding  of  facts  sufficient  to  prove  that  the 
public  at  any  time  accepted  such  dedication. 
This,  as  the  authorities  cited  show.  Is  essen- 
tiaL  This  strip  has  not  been  In  any  way  im- 
proved as  a  street.  Neither  has  it  been  trav- 
eled or  used  to  any  extent,  as  the  finding  dis- 
closes. Th^  being  an  absence  of  use  suf- 
ficient to  constitute  an  acc^tance,  there  must 
be  proof  of  an  acceptance  on  the  part  of  the 
public  authorities  of  Tell  City,  by  some  formal 
act  of  theirs,  showing  an  unmistakable  Int^- 
tion  to  acc^t  the  land  dedicated,  and  for  the 
purposes  for  which  it  was  Intended  by  the 
dedicator  to  be  used.  People  v.  IJuderhlU,  su- 
pra. There  seems  to  be  virtually  an  entire  ab- 
sence of  any  such  facts.  Constdeiii^  the  acts 
of  appellant,  it  does  not  appear  that  he  him- 
self recogniiEed  this  ground  as  having  been 
dedicated  as  a  public  street  He  ai^ors  to 
have  inclosed  part  of  it  within  his  own  prem- 
ises. After  the  conveyance  by  the  society,  in 
1878,  to  the  city,  he  leased  it  from  the  latter, 
and  located  his  scales  thereon,  paying  a  rental 
for  this  privilege.  Ndth^  of  the  parties  to 
this  controversy,  appellant  or  the  city,  appears 
to  have  treated  the  strip  now  in  dispute  as 
public  street  prior  to  the  time  the  controveray 
arose.   The  acte  of  appellant  in  using  It  as  a 
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location  for  his  scales,  with  the  pmnlaslon  of 
the  city,  and  paying  a  rent  for  this  use,  are  of 
themselves  to  scnne  extent  Inconsistent,  at 
least,  with  his  present  contention  that  the 
strip  was  dedicated  as  and  for  a  public  street 
We  think,  under  the  facts,  the  court  correct- 
ly held  the  law  to  be  with  appellee^  and  tfie 
Judgment  Is  therefore  aiflrmed. 


(146  Ind.  821)  ' 

BABTLETT  et  il.  T.  MANOR  et  aL 
(Supreme  Court  of  Indiana.  Jan.  27, 1897.) 

WlLL8~SCBSTIT0TrO?r  01  UsPROBAtED  WlLL  FOB 

Probated  Will— LisnTtTiosa. 
A  proceeding  to  snbttitnte  a  will  not  pro- 
bated for  one  probated  InToires  a  contest  of 
the  latter,  and  must  be  bronght  within  the  three 
rears  after  the  offering  thereof  for  probate 
given  by  Rev.  St.  1894,  8  2766  (Rev.  St.  1881.  8 
2696),  for  contest  thereof,  notwithstanding  the 
former  wUl  boa  been  concealed,  snd  section  301 
(section  300)  proTidee  that  a  cause  of  action 
which  has  been  concealed  may  be  prosecuted 
within  the  ttei^d  of  limitation  after  its  dis- 
covery. 

Appeal  from  circuit  court,  Delaware  coun- 
ty; A.  O.  Marsh,  Special  Judge. 

Proceeding  by  Ellsha  Bartlett  and  others 
against  Albert  0.  Manor  and  others.  Judg* 
ment  for  defendants,  and  plalntlfCa  appeal. 
Affirmed. 

J.  y.  Tempter  A  Son  and  Gregory  &  Sllr^ 
berg,  for  appellants.  Ryan  &  Thompson,  for 
appellees. 

HACKNET,  3.  The  appellants,  bdrs  Of 
James  Zi.  Bartlett,  Instituted  this  proceedii^ 
In  the  drcuit  court  against  the  appellees, 
heirs  of  Mary  A.  Watt  The  amended  com- 
plaint alleged  that  In  the  year  1855  said 
James  L.  Bartlett,  by  the  prorlslons  of  his 
win  then  executed,  devised  the  lands  in  con- 
troversy. In  fee  simple,  to  his  wife,  Maty  A. 
Bartlett,  who  after  his  death  married  one 
Watt;  that  in  the  year  1861  said  James  ex- 
ecuted another  will,  In  which  he  devised  to 
said  Mary  an  estate  In  said  lands  for  life, 
and  reveled  the  will  of  1^;  that  said  Mary 
was  given  the  custody  of* said  two  wills, 
which  she  held  until  after  the  death  of  said 
James,  when,  In  1861,  she  offered  the  will 
of  1855  for  probate  In  the  of&ce  of  the  clerk 
of  the  common  pleas  court  of  Delaware  coun- 
ty, and  made  proof  of  the  execution  thereof 
by  the  affidavit,  talcen  before  said  clerk,  of 
one  of  the  attesting  witnesses,  and  caused 
the  said  will  and  proof  to  be  recorded  In 
the  proper  record  of  wills  In  said  office. 
There  were  allegations  of  the  fraudulent  con- 
cealment by  the  said  Mary  of  said  will  of 
1801,  the  Ignorance  of  Its  existence  by  the 
appellants,  the  death  of  its  attesting  wit- 
nesses and  the  scrivener  who  drew  it,  and  the 
discovery  of  Its  execution  before  this  pro- 
ceeding was  instituted,  in  June,  1892.  The 
relief  sought  was  the  overthrow  of  the  will 
of  1855,  with  the  steps  taken  In  probate  there- 
of, and  the  establishment  and  probate  of  the 


alleged  will  of  18SL.  The  circuit  court  over- 
ruled demurrers  by  the  appellants  to  answers 
by  the  appellees  alleging  that  the  cause  of 
action  sued  upon  did  not  accrue  within  the 
three  years  next  preceding  tbe  bringing  of ' 
the  action.  That  ruling  presents  the  only 
question  for  decision  by  this  court.  There 
Is  much  said  by  counsel  of  the  theory  of  tbe 
case  as  presented  by  the  complaint,  the  prin- 
cipal difference  between  them  rating  to  tbe 
inquiry  as  to  whether  the  estabUghmoit  and 
probate  of  tbe  will  of  1861  was  the  primary 
and  oontrolllng  el^ent  of  the  cause  of  ac^ 
tion,  with  the  cancelation  of  that  of  1855, 
together  with  the  probate  thereof,  as  tbe 
mere  Incident,  or  that  the  contest  of  the  va- 
Udity  of  tbe  will  of  1855,  with  the  probate 
tbeveot,  was  the  essential  feature  of  the 
cause,  and  the  establishment  of  tbe  later  will 
OS  an  Inddent. 

The  right  to  set  aside  a  will  and  Its  pro- 
bate l8  given  by  statute.  Rev.  .St.  ISH  1 2766 
(Rev.  St  1881,  I  2306).  And  the  right  to  es- 
tablish a  lost  or  destroyed  will  Is  of  equi- 
table co^lzance,  and  bas  statutory  recogni- 
tion only  In  respect  to  the  proof  required,  the 
record  of  the  decree,  and  the  restraining  of 
proceedings  In  relation  to  the  estate  pend- 
ing the  litigation.  Rev.  St  ISOi,  i  2777  et 
seq.  (Rev.  St  1881, 1  2G07  et  seq.);  Wright  r. 
Fultz,  138  Ind.  6M,  S8  N.  E.  175.  This  lat- 
ter right  however,  la  as  firmly  settled  as  the 
former.  No  question  Is  here  made  but  that 
the  two  rights  may  be' enforced  In  one  pro- 
ceeding, and  that  they  may  bas  been  recog- 
nized by  this  court  as  proper.  Bums  v. 
Travis,  117  Ind.  44,  18  N.  E.  46;  Roberts  t. 
Abbott,  327  Ind.  83.  26  K.  E.  565;  McDonald 
T.  McDonald,  142  Ind.  6.^.  41  N.  E.  S3G.  As- 
suming the  right  to  so  proceed,  the  esenUal 
purpose  and  object  of  the  complaint  was  to 
substitute  for  one  will  and  Its  probate  an- 
other will,  and  to  secure  the  probate  thereof. 
The  right  of  substltntion  Involved  the  ovet- 
throw  of  the  will  of  1855  as  clearly  and  as 
certainly  as  It  Involved  the  establishment  of 
that  of  1861.  Both  were  essential  elements 
of  the  cause  of  action,  and  neither  could  bare 
been  held  merely  an  lucident  to  the  other,  in 
pleading  the  facts  and  ontlining  the  theory 
of  the  action.  Both  were  of  tbe  essence  of 
the  single,  definite  theory  upon  which  the 
pleading  proceeded  to  the  att^nment  of  the 
one  object,— that  of  substitutlug  one  will  and 
its  pToluite  for  another.  This  oonclnsi<ui  Is 
of  vital  importance  in  passing  upon  the  sulH- 
clency  of  the  answers  In  qnesUon,  since  it 
must  bring  before  us  a  consideration  of  the 
limitation  which  applies  to  an  action  to  set 
of^lde  the  probate  of  a  will  and  ovarthrow 
such  will.  If  the  primary  question  were 
the  establishment  of  th«  will  of  1861,  and 
the  other  question  were  hut  an  Incident,  and 
not  essential  to  the  theory  of  the  action,  we 
would  hare  but  little  consIderaUon  of  any 
such  nonessential  Incident  It  has  been  dis- 
tinctly decided  by  this  court  that  a  proceed- 
ing to  substitute  one  will,  not  probated,  for 


Digitized  by 


lod.) 


BABTIiETT 


T.  HAKOB. 


1061 


anotber  wblch  has  been  prolatod,  InrolTes 
the  coQtest  of  tbe  latter  will,  and  re<iiilieB  an 
obserraiKe  of  tbe  rules  of  procedure  de(dared 
by  statute.  Bums  r.  Travis,  supra.  That 
holding  necessarily  involves  an  adherence  to 
the  conclusion  we  have  here  reached,  that 
the  theory  of  the  ease  Indndes  aa  one  of  its 
primary  features  the  orectlirow  of  the  will 
of  1S53,  and  Its  probate.  Jl,  as  there  held, 
such  an  attnck  upon  tbe  probated  will  Is  a 
content  thereof,  we  must  look  to  the  statn- 
tnry  provisions  governing  coutcsts  to  learn 
If  the  limitation  pleaded  Is  there  provided. 
Chapter  8,  art  3,  SS  2765-2776,  Rev.  St  iSm 
(H  2595-2606.  Bev.  8t  ISSlj,  Idclude  the  pro- 
visions governing  the  contest  of  wills  and 
tbclr  probate,  inrescrlbing  In  detail  the  pro- 
cedure throughout  Section  2766  (section 
SBfOS)  provides  that  "any  person  may  contest 
the  validity  of  any  will,  or  resist  the  probate 
thereof,  at  any  time  within  three  years  after 
tbe  same  has  beoi  offered  for  probate,  by  fil- 
ing In  the  circuit  court  *  *  *  bis  allega- 
tion In  writing,  verified  by  his  affidavit,  set- 
ting forth  the  unsoundness  of  mind  of  the 
testator  *  *  *  or  any  other  valid  objec* 
tian  to  Its  validity  or  the  probate  thereof. 
*****  Appellants'  learned  counsel  ex- 
pressly concede  that  under  this  provision  die 
right  to  contest  a  will  or  tbe  probate  thereof 
Is  only  given  upon  the  condition  or  limita- 
tion that  the  complaint  or  petition  be  filed 
within  three  years  after  the  will  has  been  of- 
fered for  probate,  bat  tbey  insist  that  by  sec- 
tion 801,  Bev.  St  1884  (section  800,  Bev.  8t 
1881)  the  llmltatfOB  was  extended.  That  sec- 
tion provides  that  a  cause  of  action  which 
has  been  concealed  may  be  prosecuted  within 
the  period  of  limitation  after  discovery.  It 
Is,  however,  a  part  of  the  general  Code,  and 
one  of  numerous  secttom  providing  the  limi- 
tation of  actltms  under  tbe  Cod&  One  of 
said  sections— Bev.  8t  1S04,  |  295  (Bev.  8t 
1881.  i  294)— provides  that  *1n  special  cases, 
where  a  different  limitation  Is  prescribed  1^ 
statute,  tbe  provisions  of  this  act  shall  not 
apply."  It  would  seran,  therefore,  tiiat  by 
legislative  dedaratlon,  the  limitation  pre- 
scribed by  section  2706  (section  2500),  supra, 
is  not  extended  by  said  section  301  (sec- 
tion 300).  However,  It  Is  fully  ^tabllshed 
that  when  a  right  is  given,  and  the  procedure 
for  Its  enforcement  is  provided  by  a  special 
statute,  tbe  procedure  bo  provided  excludes 
resort  to  another  or  different  procedure. 
Bank  v.  Culbertsm  (Ind.  Sup.)  45  N.  B.  057; 
Edgertcai  v.  Huntington  School  Tp.,  126  Ind. 
261.  26  N.  E.  150;  Byan  v.  Bay,  lOo  Ind.  101. 
4  N.  E.  214;  Storms  v.  Stevens,  104  Ind.  46, 
3  N.  B.  401;  FlBher  v.  Tuller.  122  Ind.  81, 
28  N.  B.  523. 

Of  this  proposition,  counsel  for  the  appel- 
lants say:  "We  are  free  to  admit  that  In 
Indiana  this  doctrine  seems  to  be  advocated 
by  this  court  In  the  Fisher  and  Taller  Oases, 
supra.  In  other  words,  our  supreme  court 
seems  to  have  laid  down  the  rule  that  If  the 
statute  whldi  gives  the  right  of  action  con- 


tains Its  own  llmltatloDB,  no  exceptions  can' 
be  Ingitifted  upon  it  by  the  courts,  but  that 
tbe  law  must  be  applied  as  It  Is  written;  and 
we  take  this  to  mean  that  the  exceptions 
contained  in  the  general  statute  of  llmlta- 
tlfms  heretofore  referred  to  do  not  apply  to 
anch  cases."  Counsel  make  this  concession 
consistent  wiUi  their  contention  that  section 
301  (section  SOCf),  snpra,  extends  the  poiod 
of  Umltattoo,  by  their  insistence  that  the 
oanse  of  action  alleged  in  the  complaint  la 
prlmarUy  for  the  establtohment  of  a  lost  or  , 
destroyed  will,  the  right  to  which  aeti<m  is 
not  given  by  the  spedal  statute  tot  the  con- 
test of  wills  and  their  probate,  and  tiie  pro- 
cedure for  which  is  governed  by  the  Civil 
Oode.  If  the  premtees  assumed  were  cor- 
rect the  conclusion  would  seem  to  follow; 
but,  from  what  we  hare  said  of  the  thetny 
of  the  action,  bnt  IltUe  remains  to  d«non- 
strate  that  the  premises  so  assumed  are  not 
correct  It  is  manifest  that  'o*  the  repose 
of  tities  by  devise,  the  legislature  included 
In  the  provisions  of  section  2768  (section 
2596).  supra,  the  requirement  that  the  con- 
test of  a  wlU  or  of  its  probate  should  be  In- 
stituted within  three  years  from  the  time  of 
offering  the  wIB  for  probate.  This  wise  ob- 
ject, BO  cleariy  manifested,  cannot  be  Ugbt- 
ly  passed  over  or  set  aside,  but  we  most  give 
it  full  force  wltiiont  ingrafting  conditions 
upon  it  Tbe  will  of  ISMS  Is  conceded  to 
have  l>een  genuine,  and  the  allegations  of 
the  complaint  do  not  deny  tbe  efilcacy  of  the 
proof  and  recording  to  constltate  a  legal  pro-> 
bate.  This  being  true,  regarding  section 
2766  (section  2586),  snpra,  as  closing  the  door 
against  contest,  and  accepting  the  holding 
of  Bums  V.  Travis,  supra,  that  contest  Is 
here  Involved,  we  meet  with  an  Insurmount- 
able obstacle  to  tbe  recognition  of  tbe  relief 
sought  by  the  appellants.  As  long  as  the 
bar  stands  against  the  contest,  we  have  a 
ban;ler  against  establishing  a  vrilt  to  sub- 
stitute for  it  Substitution  Includes  as  much 
the  overthrow  of  one  as  the  proof  that  an- 
other existed.  The  relief  sought  Includes 
both,  and  neither  demand  can  stand  without 
the  other.  Since  contest  Is  forbidden,  and 
the  will  of  1S$5,  with  its  probate,  must 
stend.  substitution  becomes  Impoaalble. 

If  this  result  can  be  said  to  be  a  hardship, 
considering  the  Importance  of  the  reasonable 
security  of  tlties,  and  tbe  possibility  of  fraud- 
ulent concealment  of  later  wills,  the  hard- 
ship must  be  due  to  the  failure  of  the  legisla- 
ture to  liMrraft  an  exception  upon  the  limita- 
tion of  section  2766  (section  2590),  supra. 
The  courts  are  powerless  to  create  an  excep- 
tion, but,  If  they  had  such  power,  they  would 
be  confronted  with  a  serious  question  of  tbe 
wisdom  of  exercising  It,  since  the  repose  of 
titles,  the  possible  fraudulent  concealment 
of  a  last  will  revoking  a  former  which  Is 
probated,  and  the  equally  possible  fraudu- 
lent creation  by  parol  after  more  than  80 
years  of  repose,  of  a  substituting  will,  would 
call  for  a  cautious  hesitancy  before  taking 
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the  step.  In  Fisher  t.  Taller,  supra,  tbls 
court  refused  to  extend,  on  account  of  fraud, 
the  period  of  limitation  created  by  a  special 
statute  Including  no  exception,  and  held 
that,  notwithstanding  the  fraud,  no  power 
existed  in  the  courts  to  ingraft  an  exertion 
upon  the  statute.  It  is  tme  that  this  holding 
was  with  letereace  to  a  purely  legal  Uablli- 
ty,  Inrolvlng  no  equitable  demand,  but  it 
rested  upon  a  qiecial  statute  containing  a 
special  limitation.  That  section  801  (section 
300),  supra,  extending,  on  account  of  con- 
cealment, the  period  of  limitation  provided 
In  that  special  statute,  could  not  be  consid- 
ered as  afCectlng  the  question,  is  manifest, 
not  only  from  the  prorisions  of  section  iJ95 
(section  294),  supra,  denying  its  application, 
but  from  the  rule  which  holds  the  limiting 
provisions  of  such  special  statutes  to  be  of 
the  essence  of  the  right,  rather  than  to  sim- 
ply cut  off  the  remedy,  as  with  general  stat- 
utes of  limitation.  This  rule  Is  stated  in  13 
Am,  &  Eng.  Enc.  Law,  p.  689,  as  follows: 
"Where  time  is  of  the  essence  of  the  right 
created,  and  the  limitation  is  an  inherent 
part '  of  the  statute  or  agreement  under 
which  the  right  in  question  arises,  bo  that 
there  is  no  right  of  action  Ind^ndent  of  the 
limitation,  *  •  *  such  special  limitations 
extinguish  the  right,  rather  than  affect  the 
remedy."  Th]a  statement  of  the  rule  Is  sup- 
ported l^  The  HarrlBburg.  119  U.  S.  199,  7 
Sup.  Ct  140;  Taylor  t.  Coal  Co.,  94  N.  a  S25; 
rtnneU  v.  Railway  Co..  S3  Fed.  427;  Hud- 
son V.  Bishop,  S2  Fed.  519,  35  Fed.  820; 
Smith  T.  O^lpp,  14  R.  L  112.  Such  statutes 
are  not  extended  by  disability  or  fraud.  13 
Am.  &  Eng.  Bnc.  Law,  p.  680;  Taylor  v.  Coal 
Co.,  aupra;  Suggs  r.  Insurance  Co.,  71  Tex. 
579,  9  S.  W.  676;  Cochran  t.  Young,  104  Pa. 
St  833;  Luther  t.  Luther,  122  IlL  658,  IS  N. 
B.  166.  The  last  two  cases  involTed  the  con- 
test of  probated  wills  Instituted  after  the 
period  within  which  the  r^ht  to  contest  was 
given.  See,  also,  Splcer  t.  Hockman,  72  Ind. 
120;  Horton  t.  Hastings.  128  Ind.  103,  27  N. 
E.  838;  Potts  V.  Felton,  70  Ind.  166,~^oldlng 
that  a  spedal  right,  given  by  law,  to  be  ex- 
ercised within  a  time  or  manner  prescribed. 
Is  exclusive  as  to  such  time  or  manner.  It 
cannot  be  serion^  questioned  that  our  stat- 
ute of  wills  Is  special,  with  reference  to  the 
right  of  contest,  that  It  creates  a  right  not 
existing  in  Its  absence,  and  that  the  right  is 
given  upon  the  condition  that  it  be  exercised 
within  three  years.  As  to  this  rifrht,  it  can- 
not be  doubted,  we  think,  that  the  general 
statute  of  limitations  has  no  effect.  Nor  do 
we  think  that  the  rules  of  equi^,  as  applied 
to  general  statutes  of  limitation,  where  the 
right  sought  to  be  enforced  is  of  equitable 
cognisance,  or  is  of  concurrent  Jurisdiction 
of  both  law  and  equity,  may  be  applied  to 
the  right  to  contest  a  will,  so  as  to  lift  the 
case  out  of  the  special  Umltetlon.  That  right 
is,  as'  we  have  Indicated,  one  of  purely  legal 
origin,  and  is  given  upon  n  condition  not  ex- 
tended by  any  exception;  and  an  exception 


Interposed  from  any  supposed  equitable  con- 
siderations would  deny  the  force  of  the  stat- 
ute^ and  ascribe  to  equitable  Jurisdiction  a 
power  to  control  the  exen^se  of  a  purely  le- 
gal right,  notwithstanding  the  expressed  In- 
hibitions of  the  law  granting  such  legal 
right.  We  do  not  understand  the  learned 
counsel  tw  the  appellante  to  contend  that 
such  overruUng  power  exists  In  equity,  but 
we  understand  them  to  Insist  that,  consld- 
«1ng  their  action  to  relate  to  the  establish- 
ment of  the  will  of  1861,— a  question  ct  equi- 
table Jurisdiction,— the  rules  of  equity.  In 
view  of  the  allied  fraud,  would  extend  the 
right  of  action,  or  suspend  the  period  of  lim- 
itation, until  the  dlscov^  of  the  fraud. 
The  case  before  us,  however,  presenta,  aa 
we  have  shown,  the  assertion  of  an  equita- 
ble right  dependent  upon  a  legal  right  which 
has  been  lost  by  delay  beyond  the  period  In 
which  the  right  Is  given.  It  Is  not  a  case  of 
concurrent  legal  and  equitable  Jurisdiction, 
nor  of  delusively  equitable  cognisance.  It 
Is  a  case  where  a  le^  right  and  an  equita- 
ble right  are  sought  to  be  blended  and  en- 
forced under  our  practice,  where  the  distinc- 
tion between  actions  at  law  and  In  equity  In 
abolished;  hut  such  blending  fails,  because 
tlie  legal  right  has  lapsed,  and  has  existence 
no  more  than  if  it  had  never  been  created. 
The  ruling  of  the  lower  court  was  right,  and 
the  Judgment  Is  affirmed. 

MONKS,  J.,  was  not  present. 


(16  Ind.  App.  SM> 

MARSHALL  FARMERS'  HOME  FIBB 

INS.  CO.  y.  LIGGETT. 
(Appellate  Court  of  Indiana.  Jan.  26^  1897.) 
ICuTUAi.  Firs  Foucy— ABamBHSltTfr— Waivbr  or 

FORPStTORR. 

Forfeiture  of  a  mutual  fire  policy  for  non* 
paymeDt  of  assessments  is  waived  if  the  com- 
pany, with  boowledpe  of  the  loss,  collects  from 
the  insured,  and  retains,  the  amount  of  the  de- 
linquent assessments. 

Appeal  from  circuit  court,  Marshall  coun- 
ty; A.  C.  Capron,  Judge. 

Action  by  Robert  Liggett  against  the  Mar- 
Bhall  Farmers'  Home  Fire  Insurance  Com- 
pany. Judgment  for  plainticr,  and  defend- 
ant appeals.  Affirmed. 

Charles  KelUson,  (or  appellant.  Samuel 
Parker,  for  appellee. 

GOMSTOCK,  C  J.  This  was  an  action 
commenced  by  the  appellee,  on  a  certificate 
of  mnnbersblp  and  policy  of  Insurance  held 
by  him  on  his  dwelling  house  and  contents. 
In  a  faimers'  mutual  insurance  company  (or- 
ganiaed  under  the  laws  of  this  state  in  3Iar^ 
shall  county,  and  doing  business  In  said 
county  under  the  name  of  the  "Marshall 
Farmerai'  Home  Fire  Insurance  Company"), 
to  recover  damages  for'their  destruction  by 
fire.  At  the  time  of  the  loss,  appellee  was 
delinquent,  having  failed  to  pay  two  asecM-. 


Digitized  by  Google 


In<3.)  MABSHALL  FABMEBS'  HOME  FIRE  INS.  CO.  v.  LIGGETT.  1068 


ments  made  against  htm  for  the  puxpose  of 
paying  the  losees  of  other  members  of  the 
company.  The  company  refused  to  iKiy  the 
I0B8,  on  the  ground  of  Bnch  delinquency;  and 
It  was  claimed  by  appeHee  that  the  company 
bad  waived  the  right  to  Insist  upon  the  con- 
dition In  the  poUcy,  for  the  reason  that  the 
company  had  collected  two  aasessments 
from  the  insured  after  his  loss,  with  full 
knowledge,  and  retained  the  same.  The  ap- 
pellant contended  that  under  the  provisions 
of  the  policy  Issued  by  It,  and  under  the 
facts  connected  with  the  collection  of  the  as- 
sessments, there  was  no  waiver  of  the  con- 
dition of  the  policy.  The  cause  was  tried 
by  a  Jury,  and  a  verdict  returned  and  a 
Judgment  rendered  for  $822  In  favor  of  ap- 
pellee. The  errors  assigned  challenge  the 
correctness  of  the  ruling  of  the  court  upon 
the  demurrers  to  complaint  and  reply.  In 
overruling  appellant's  motion  for  a  new  trial, 
In  overruling  appellant's  motion  for  Judg- 
ment, and  in  overruling  appellant's  motion 
in  arrest  of  judgment  Exceptions  were 
taken  to  the  rulings  of  the  court  In  making 
up  Issues,  to  the  giving  and  the  failure  to 
give  Instructions,  and  to  the  ruling  of  the 
court  upon  the  admission  and  exclusion  of 
testimony. 

The  controlling  question  of  the  case  Is 
whether  the  appellant  waived  the  forf^ture 
of  the  policy  In  suit  by  accepting  the  pay- 
ment of  two  delinquent  assessments  from 
the  plaintiff  after  the  loss  had  occurred,  to 
recover  which  this  suit  was  brought  The 
facts  set  out  in  the  pleadings,  and  proven 
by  the  evidence,  essential  to  the  decision  of 
the  case,  are  that  on  the  9th  day  of  Decem- 
ber, 1892,  the  appellant,  being  a  farmers* 
mutual  Insurance  company,  and  doing  busi- 
ness under  the  laws  of  the  state,  Issued  her 
certain  certificate  of  membership  and  policy 
of  insurance  to  the  appellee,  on  his  dwelling 
house,  valued  at  $G00,  and  Its  contents,  val- 
ued at  fSOO,  Insuring  them  from  loss  from 
fire  tor  the  term  of  five  years  from  said  De- 
cember, 1892;  that  appellee  -paid  appellant 
$2.50,  and  entered  Into  an  agreement  to  pay 
his  Just  and  equal  proportion  of  any  loss 
sustained  by  any  member  of  sold  company, 
according  to  the  rules  and  laws  of  the  ap- 
pellant; that  In  March,  1895,  the  dwelUng 
house  and  contents  were  entirely  destroyed 
by  fire,  through  no  fault  of  appellee;  that, 
prior  to  and  at  the  time  of  said  loss,  appellee 
was  delinquent  upon  two  assessments  doe 
other  members  of  the  company  for  loss  sus- 
tained by  them;  that,  although  he  was  noti- 
fied of  snch  assessments,  he  hod  failed  and 
refused  to  pay  them;  that  on  the  morning 
after  the  fire,  which  occurred  on  the  ISth 
day  of  March,  1895,  a  director  of  the  com- 
pany, who  was  acting  as  collector  for  the 
company,  with  knowledge  of  the  appellee's 
loss,  collected  from  him  the  two  delinquent 
assessments,  and  subsequently  paid  them  to 
the  treasurer  of  the  company,  with  other  de- 
llnqurat  assessments  which  he  had  collected 


from  other  members  of  the  company;  that, 
Immediately  after  the  fire,  appellee  notified 
the  company.  In  writing,  of  the  same,  and 
on  the  25th  of  March,  1895,  the  compai^  in- 
formed  him,  In  writing,  that  his  claim  for 
loss  would  not  be  paid,  tor  the  reason  that 
he  had  forfeited  his  policy  because  of  said 
delinquency.  The  company  retained  the  as- 
sessments paid  by  appellee. 

Upon  the  facts  stated,  if  the  appellant 
should  be  hrid  to  have  waived  its  right  to  in- 
Blst  upon  the  forfeiture  of  the  policy,  the  ap- 
peal Is  not  well  taken.  The  certificate  of 
'membership,  a^ement,  constitution*  and 
by-laws  of  the  company  are  all  set  out  In . 
the  pleadings.  Section  4  of  the  constitution 
reads  as  follows:  'VThe  officers  of  the  com-  - 
pany  shall  be  a  president,  secretary,  treas- 
urer, and  one  director  In  which  the  company 
Insures."  Section  6:  "The  officers  of  the 
company  are  to  constitute  a  board  for  the 
transaction  of  all  the  official  business  of  the 
company,  a  majority  of  whom  shall  consti- 
tute a  quorum  for  the  transaction  of  any 
business  of  the  board.''  Section  27:  "Any 
person  Insuring  In  this  company  Is  to  be  con- 
sidered a  member  thereof."  Section  '  33: 
"Any  member  wishing  to  withdraw  from 
the  company,  or  have  his  Insurance  can- 
celed, must  give  notice  thereof  to  the  secre- 
tary, who  shall  note  thereon  the  precise  time 
of  receiving  It  also,  on  the  back  of  entries." 
Section  34:  "No  memb^  can  withdraw  from 
this  company  without  first  paying  all  as- 
sessments levied  or  Uahle  to  be  assessed  on 
him  up  to  the  time  of  his  notice  to  the  sec- 
retary." Section  11  of  the  by-laws:  "Any 
person  falling  to  pay  his  distributive  share 
of  any  assessment  shall  forfeit  his  insur- 
ance during  such  delinquency."  Section  87 
of  the  constitution:  "The  treasurer,  upon  re- 
cdvlng  such  assessment  from  the  secretary, 
shall  immediately  proceed  to  collect  the 
same,  hy  demand,  or  by  suit  If  necessary, 
and  pay  over  to  the  member  sustaining  such 
loss  the  amount 'thereof  until  one  month 
after  receiving  such  assessment,  and  take 
his  receipt  therefor." 

Appellant  contends  that  under  the  provi- 
sions of  the  policy  issued,  and  the  facts  con- 
nected with  the  collection  of  the  assess- 
ments, there  was  no  waiver  of  the  conditions 
of  the  policy;  that  appellee's  loss  did  not  oc- 
cur during  any  period  of  the  term  of  the 
policy  for  which  he  paid.  Appellee  contends 
that  the  facts  show  the  Intention  of  the 
company  to  waive  the  forfeiture;  that  the 
acceptance  of  appellee's  money  with  knowl- 
edge of  his  losq  Is  waiver.  In  support  of  the 
proposition  of  waiver,  appellee  cites  Insur- 
ance Co.  V.  Tomllnson,  125  Ind.  84,  25  N.  S. 
126,  to  the  effect  that  forf^tures  are  not  fa- 
vored In  law,  and  that  courts  will  put  such 
a  construction  on  the  conduct  of  parties  as 
will  produce  a  waiver  thereof,  if  possible; 
that  the  right  to  declare  a  forfeiture  for  the 
failure  to  perform  a  condition  th«ein  may 
be  waived,  and  the  waiver  manifested  as 
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well  hy  conduct  as  by  words,— citing,  also, 
Insurance  Co.  v.  Hick,  125  111.  351,  17  N. 
E.  792.  Appellant  contends  that  tbla  case 
Is  not  tn  point,  for  the  reason,  among  others, 
that  it  was  a  stock  company,  while  the  ap- 
pellee Is  a  mutual. 

In  Richards,  Ins.  p.  80,  the  author  says: 
"The  tendency  of  the  courts  seems  to  be  to 
deny  the  distinction  between  mutual  and 
stock  companies  altogether,  in  respect  to  the 
power  of  the  officers  and  agents  to  waive 
conditions,  and  estop  the  company  from  in- 
sisting on  forfeitures.  For,  as  a  matter  o'f 
fact,  the  applicant  rarely  knows  anything' 
about  the  charter  or  by-laws,  and  could 
hardly  be  expected  to  be  acquainted  with 
them  at  the  time  of  his  application.  •  «  ♦ 
Uulrereally  it  Is  held  that  the  acceptance  of 
an  assessment  premium  by  the  borne  office  Is 
a  waiver  by  the  company  of  all  forfeitures 
known."  In  Insurance  Co.  v.  Young,  8G  Alii. 
421,  6  South.  116,  It  Is  said:  "On  breach  of 
condition  and  forfeiture  of  insurance,  the  de- 
fendant bad  the  election  to  avoid  the  policy, 
or  waive  Its  right  to  claim  Its  forfeiture. 
Conditions  in  a  policy  of  Insurance  limiting 
or  avoiding  liability  are  strictly  constmed 
against  the  insurer,  and  liberally  In  favor  of 
the  assured.  Though  a  waiver  may  be  In  the 
nature  of  an  estoppel,  and  maintained  on 
similar  principles,  they  are  not  convertible 
terms.  The  courts,  not  favoring  forfeitures, 
are  usually  Inclined  to  take  hold  of  any  cir- 
cumstance which  indicates  an  election  to 
■waive  a  forfeiture.  A  waiver  may  be  creat- 
ed by  acts,  conduct,  or  declarations  Insuffi- 
cient to  create  a  technical  estoppel.  If  the 
company,- after  liEnowledge  of  the  breach,  en- 
ters Into  negotiations  or  ti-ansactions  with 
the  assured  which  recognize  and  treat  the 
policy  as  still  in  force.  It  will  be  regarded  as 
having  waived  the  right  to  claim  the  for- 
feiture." To  the  same  effect  is  Titus  v.  In- 
surance Co.,  81  N.  Y.  410.  In  McGurk  v.  In- 
surance Co.,  56  Conn.  528,  16  Atl.  263,  the 
court,  after  citing  a  number  of  cases,  quotes 
from  Insurance  Co,  v.  Wolff,  95  U.  S.  326,  as 
follows:  "It  is  true  that,  where  an  agent  is 
charged  with  the  collection  of  premiums  up- 
on policies,  it  will  be  presumed  that  he  In- 
forms the  company  of  any  circumstances, 
coming  to  his  knowledge,  aftecting  Its  11a- 
Jility,  and,  after  the  premiums  are  i-ecelved 
by  the  company  without  objection,  any  for- 
fefture  Incurred  will  be  presumed  to  be 
waWed,"~and  adds:  "These  cases,  and 
many  others  that  might  be  cited,  fully  es- 
tablish the  doctrine  that  knowledge  affecting 
the  rights  of  the  Insured,  which  comes  to  an 
agent  of  an  Insurance  company  while  he  Is 
performing  the  duties  of  his  agency.  In  pro- 
curing applications  for  Insurance,  delivering 
policies,  and  collecting  premiums,  becomes 
the  knowledge  of  the  company;  and.  If  the 
latter  afterwards  collects  premluuis  of  such 
parties,  It  waives  all  objections  with  regard 
to  matters  of  which  It  has  such  knowledge:" 
In  Insurance  Co.  t.  Baddln,  120  U.  S.  183,  7 


Sup.  Ct  500,  the  court  says:  "The  accept- 
ance by  Insurers  of  payment  of  a  premium 
after  they  know  that  there  has  been  a 
breach  of  the  condition  of  the  policy  Is  a 
waiver  of  the  right  to  avoid  the  policy  for 
that  breach."  Vide,  also,  the  authorities 
therein  cited.  When  the  director  called  upon 
appellee  to  collect  the  delinquent  assess- 
ments, he  looked  at  the  ruins  of  the  house, 
and  said,  "I  suppose  you  know  what  Is  lack- 
ing." Nothing  was  said  about  a  forfeiture, 
bnt  the  assessments  were  then  paid,  and  the 
appellee  Instructed  that  he  should  notify  the 
company  In  writing.  For  months  before  the 
fire,  the  company  knew  of  the  delinquency. 
Notices  had  been  given  in  November  pre- 
vious, and  In  placing  these  assessments, 
with  others.  In  the  hands  of  one  of  the  direct- 
ors for  collection,  nothing  was  said  about 
forfeiture.  The  instructions  were  to  leave 
them  with  a  Justice  of  the  peace  for  collec- 
tion if  the  agent  himself  failed  to  collect 
them.  In  Insurance  Co.  v.  Bowen,  40  Mien. 
149,  the  opinion  was  given  by  Cooley,  G.  J-, 
and  Is  as  follows:  "The  defendant  In  error 
In  1865  effects  with  plaintiff  an  Insurance 
ixpoa  his  house  and  household  furniture,  sub- 
ject to  the  payment  of  such  assessments  as 
should  be  made  by  the  company  from  year 
to  year  to  meet  losses  suffered  and  expenses 
Incurred.  In  February,  1875,  the  house  and 
fm-niture  were  destroyed  by  fire.  At  that 
time  there  were  two  unpaid  assessments. 
Defendant  In  error  had  been  notified.  One 
of  the  by-laws  of  the  company  provided  that, 
when  assessments  were  overdue  and  unpaid, 
the. assured  should  forfeit  all  claims  against 
the  company  for  any  loss  or  damage  sus- 
tained during  such  delinquency.  Imme- 
diately after  the  fire,  Bowen  paid  up  the  as- 
sessments to  the  local  agent  of  the  Insurance 
company,  who  received  the  assessments  with 
knowledge  of  the  loss,  but  forwarded  the 
money  to  the  company  without  mentioning 
the  loss,  of  which  the  office  at  that  time  had 
received  no  notice  from  any  other  quarter, 
march  16,  1875,  the  board  of  directors  of  the 
insurance  company  adopted  a  resolution 
'that  the  secretary  and  chairman  of  the 
board  of  directors  be  instructed  to  draw  an 
order  In  favor  of  William  Bowen  for  the 
amount  of  Bowen's  loss,  on  the  r€x;ommen- 
datlon  of  the  auditing  board,  when  said  loss 
Is  adjusted.'  On  the  2d  day  of  April  fol- 
lowing, the  board  passed  another  resolution, 
that  they  did  not  consider  the  company  lia- 
ble, on  account  of  the  nonpayment  of  the  as- 
sessments. An  adjuslmeat  of  the  loss  was 
therefore  refused.  The  circuit  judge  was 
quite  right  in  holding  the  company  by  its  re- 
ception of  the  assessments  and  recognition 
of  the  loss."  The  similarity  of  this  case  and 
the  one  at  bar  Justifies  this  lengthy  quota- 
tion. The  forfeltui'e  clause  In  each  policy  Is 
practically  the  same.  The  same  reason  Is 
given  In  both  for  refusing  to  pay  the  loss. 
The  assessments  In  each  case  were  for 
earned  premiums.  When  appellee  paid  talx 


Digitized  by  Google 


Ind.) 


KBI£0  T-  EELSO. 


1065 


assessments,  he  was  no  longer  dellnqnent. 
He  owed  the  company  nothing.  In  assess- 
ment companies  there  Is  no  advance  pay- 
ment of  premiums.  The  forfeiture  claim  is 
for  the  benefit  of  th>}  company.  It  may 
walre  It  If  the  company  accepts  and  re- 
tains the  amount  of  the  assessments  after 
default,  the  reciprocal  rights  of  the  parties 
stand  unimpaired.  This  condition  is  entirely 
within  the  control  of  the  company.  It  may 
declare  forfeit  the  policy,  and  then  cut  off 
the  delinquent  members  from  all  benefits,  or 
It  may  collect  delinquent  assessments,  waiv- 
ing forfeiture.  There  is  no  evidence  that  ap- 
pellee intended  to  withdraw  from  the  com- 
pany. He  made  no  attempt  to  do  so.  There 
is  no  evidence  that  the  company  intended  to 
forfeit  his  policy.  It  Is  quite  clear  that  ap- 
pellee and  the  director  of  appellant,  at  the 
time  payment  was  made  of  the  delinquent 
assessments,  believed  that  appellee  was  en- 
titled to  payment  for  loss.  Directions  as  to 
the  manner  of  giving  notice  to  the  company 
of  the  loBs  would.  In  any  other  view,  have 
been  meaningless.  The  evening  before  the 
fire  the  director  who  collected  the  assess- 
ments was  Informed  that  appellee  wished  to 
pay  them,  and  the  morning  after  the  fire  he 
said  to  the  appellee.  In  the  presence  of  the 
ruins,  "I  guess  you  know  what  is  lacking," 
and  appellee  answered,  "I  do.  Have  you  got 
any  blanks?"  The  blank  receipt  was  pro- 
duced and  filled  up;  the  money  was  paid, 
and  receipt  given,  signed  by  the  treasurer  of 
the  company,  whose  name  the  director  had 
authority  to  sign.  These  facts  are  pertinent 
on  the  subject  of  the  intention  of  the  par- 
ties, and  were  proper  to  go  to  the  Jury  de- 
termining the  question  of  waiver.  From  a 
careful  examination  of  the  record,  we  con- 
clude that  the  merits  of  the  case  have  been 
fairly  tried,  and  that  it  contains  no  error  for 
which  the  Judgment  of  the  court  below 
should  be  reversed.  The  Judgment  la  af- 
firmed. 

BLACK,  J.,  absent 


(16  Ind.  App.  €15) 

EXLSO  V.  KELSO  et  aL 
(Appellate  Court  of  Indiana.  Jan.  27,  1897.) 
Appbai,— Recohi>~Bili.  of  Bxceptioxb. 

1.  Under  Bums'  Rev.  St.  1894,  8  1476  (Horn- 
er's Rev.  St  1806,  §  1410),  which  provides  that 
the  ^arty  entitled  to  the  use  of  tue  reporter's 
origuial  longhand  manoscript  of  the  evidence 
may  file  it  with  the  clerk  of  court,  and  on  ap- 
peal it  shall  be  the  duty  of  the  clerk,  if  requeat- 
ed,  to  certify  the  same  when  it  shall  have  been 
incorporated  in  a  bill  of  exceptions,  the  manu- 
script mu.st  be  filed  In  the  clerk's  office  before 
It  is  incorporated  In  a  bill  of  exceptions,  and 
the  record  must  afflrmatively  show  sack  filing. 

2.  The  record  most  affirmatively  show  that 
the  bill  of  exceptions  was  filed  In  tiie  clerk's 
eOlce  after  It  had  been  signed  by  the  Judge. 

On  petition  for  rehearing.  Overruled. 
For  former  report,  see  44  N.  B.  1013. 


WILEY,  J.  Appellant  has  filed  a  petition 
for  rehearing,  in  which  he  earnestly  contends 
that  the  court,  in  its  original  opinion,  "over- 
looked the  plain  and  unmistakable  record," 
In  holding  that  the  bill  of  exceptions  was  not 
properly  In  the  record,  and  could  uot  be  con- 
sidered. In  view  of  the  earnest  appeal  of  the 
appellant  in  his  brief  in  support  of  his  peti- 
tion for  a  rehearing,  we  have  examined  the 
recoi"d  with  much  care.  The  record  shows 
that  appellant's  motion  for  a  new  trial  was 
overruled  June  20,  1893,  "to  which  decision 
of  the  court  the  defendant  at  the  time  ex- 
cepts, and  ninety  days'  time  fs  given  In 
which  to  prepare  and  file  his  bill  of  excep- 
tions." We  have  quoted  the  exact  language 
of  the  record,  from  which  it  appears  that 
the  time  for  filing  the  bill  of  exceptions  ex- 
pired 00  days  from  June  26th,  which  would 
be  September  23,  1893.  Section  1476,  Bums* 
Kev.  St.  1894  (section  1410,  Horner's  Rev.  St. 
1896),  provides;  "Whenever  in  any  cause, 
such  verbatim  report  shall  have  been  made 
by  an  official  reporter,  the  original  long- 
hand manuscript  <>f  the  evidence,  by  him 
made,  may  be  filed  with  the  clerk  of  the 
court  by  the  party  ent'tled  to  the  use  of  the 
same,  and  in  case  of  an  appeal  to  the  su- 
preme court  •  •  •  It  shall  be  the  duty  of 
the  clerk,  If  requested  to  do  so  by  said  party, 
to  certify  the  original  manuscript  of  evi- 
dence, when,  the  same  shall  have  been  in. 
corporated  In  a  bill  of  exceptions,  to  the  su- 
preme court  or  other  court  of  appeal,  instead 
of  a  transcript  thereof;  and  the  said  original 
manuscript  of  evidence  may  be  used  In  the 
supreme  court,  or  other  court  of  appeal,  in 
the  same  manner  and  for  all  purposes  in  and 
for  which  a  certified  transcript  thereof  might 
heretofore  be  used."  Under  the  provisions 
of  the  statute  Just  quoted,  and  the  repeated 
decisions  of  the  supreme  and  this  court.  It  is 
the  settled  law  In  this  state  that  the  original 
longhand  manuscript  of  the  evidence  must 
be  filed  In  the  clerk's  office  before  it  is  Incor- 
porated in  a  bill  of  exceptions,  and  the  rec- 
ord must  afllrmatlvely  show  such  filing. 
Hamrick  v.  Lorlng  (Ind.  Sup.)  45  N.  E.  107; 
De  Hart  v.  Board,  143  Ind.  363,  41  N.  E.  825; 
Joseph  V.  Wild  (Ind.  Sup.)  45  N.  E.  467;  Carl- 
son v.  State  (lud.  Sup.)  44  N.  E.  660;  Rogers 
V.  Eicb  (Ind.  Sup.)  45  N.  E.  93;  Smith  v. 
State  (Ind.  Sup.)  42  N.  E.  1019;  Beatty  v. 
Miller  (Ind.  Sup.)  44  N.  E.  8;  Marvin  v. 
Sager  (Ind.  Sup.)  44  N.  E.  310;  Holt  v.  Kock- 
hill  (Ind.  Sup.)  40  N.  E.  1090.  The  only  evi- 
dence in  the  record  that  the  original  long- 
hand manuscript  was  ever  filed  In  the  clerk's 
office  is  the  certificate  of  the  clerk  that  "the 
annexed  and  subjoined  longhand  report  of  the 
evidence  in  said  cause  *  •  *  was  filed  iu 
my  office  December  21,  1803."  It  appears, 
therefore,  on  the  face  of  the  record,  that  the 
"longhand  report  of  the  evidence"  was  not 
filed  In  the  clerk's  office  until  nearly  three 
months  after  the  time  fixed  by  the  court  for 
filing  a  bill  of  exceptions;  and,  as  such  filing 
of  the  evidence  must  precede  the  filing  of  tji^ 
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bill  of  exceptions,  It  follows  tbat  the  evi- 
dence Is  not  properly  In  tbe  record.  Appel- 
lant contends,  under  the  provisions  of  section 
Gil,  Boms*  Rev.  St  18&4  (section  629.  Hom- 
er's Rev.  St.  1896).  that  delay  of  the  judge 
in  signing  and  filing  the  bill  of  exceptions 
should  not  deprive  the  party  objecting  of  the 
benefit  thereof.  In  this  contention  appellant 
is  right,  but  In  this  case  appellant,  by  r^son 
of  the  delay  of  the  judge  In  signing  the  bill 
of  exceptions,  was  not  in  any  way,  harmed. 
The  trouble  here  Is  that  tbe  longhand  manu- 
script of  the  evidence  was  not  filed  with  the 
clerk  before  it  was  embraced  In  a  bill  of  ex- 
ceptions, and  tbe  further  fact  that  the  bill, 
after  having  been  signed  by  the  Judge,  does 
not  appear,  from  any  file  mark,  any  certifi- 
cate of  the  clerk,  or  anythlcg  In  the  record, 
to  have  been  filed  in  the  clerk's  office.  The 
failure  of  the  record  to  affirmatively  show 
that  the  bill  was  filed  in  the  clerk's  office 
after  It  had  been  signed  by  the  judge  is  fatal, 
and  the  bill  Is  not  properly  In  the  record. 
Railway  Co.  v.  Meadows,  13  Ind.  App.  155, 
41  N.  E.  398;  Davee  v.  State,  7  Ind.  App.  71, 
34  N.  E.  308;  Gish  v.  Gish,  7  Ind.  App.  104, 
34  N.  E.  306;  Prather  v.  Prather,  139  Ind. 
670,  39  N.  E.  310.  In  the  absence  of  an  af- 
firmative showing  of  these  facta,  we  must 
hold,  in  harmony  with  the  decisions  ahove 
quoted,  that  the  evidence  Is  not  in  the  record. 
Petition  for  rehearing  ovmiiled. 


(16  Ind.  App,  897) 

STABDINQ  T.  STROUSV;  et  aL 
(Appellate  Court  of  Indiana.  Nov.  29,  1897.) 

Petition  for  rehearing.  Overruled. 
For  original  opinion,  see  45  N.  E.  183. 

COMSTOCK,  C.  J.  We  have  carefully  con- 
sidered the  argum«tt  of  the  learned  counsel 
on  petition  for  rehearing,  and  have  examined 
the  questions  presented  by  the  record.  In 
our  oplnicm.  the  conclusion  reached  by  hotz, 
C.  3;  Is  correct  The  petition  for  rehearing 
Is  therefore  overruled. 

(16  Ind.  App.  m) 

DILTZ  V.  SPAHB. 
(Appellate  Court  of  Indiana.  Jan.  26.  1897.) 

PLIASma — AKSNDUBNT— ACTIOK  FOaCOHMISSIOKS 

— FlNDINOa. 

1.  In  the  absence  of  a  ahowinK  of  prejudice, 
a  judgment  will  not  be  reversed  because  the 
court,  alter  the  close  of  the  argument,  allowed 
plaintiff  to  add  a  count  which  was  identical 
with  the  original  count  except  that  it  was  not 
accompanied  with  a  bill  of  particulars. 

2.  Findings  by  the  court  under  a  count  for 
4  per  cent,  commission  for  procuring  a  loan  of 
$8,000  on  a  first  mortgage;  that  defendant 
agreed  to  pay  such  commission;  that  plaintiff 
unsuccessfully  negotiated  with  a  member  of  a 
firm  for  a  loan  from  it;  tbat  plaintiff  intro- 
duced defendant  to  surh  partner;  and  tbat 
thereafter,  without  plaintiirs  knowledge,  de- 
fendant procured  from  such  partner  a  loan  of 


$2,000  of  his  ladividiinl  funds,  on  a  second 
mortgage, — will  not  support  a  conclusion  of  law 
that  defendant  was  indebted  to  plaintiff  for  $80. 
"being  a  commission  of  four  per  cent  of  $2,- 

000." 

Appeal  from  superior  court,  Blarlon  coun- 
ty; J.  U  McMasters,  Judge. 

Action  by  William  H.  Spahr  against  Amos 
K.  Diltz.  Judgment  for  plalutUI,  and  de- 
fendant appeals.  Berersed. 

Upton  J.  Hammond  and  Edwin  St  O.  Sog- 
ers, for  appelant  Geo.  W.  Spahr,  tor  ap- 
pellee^ 

WILEY,  J.  The  appellee  sued  the  appel- 
lant to  recover  a  commission  for  services  in 
procuring  a  loan.  The  original  complaint  was 
in  one  paragraph,  and  was  in  the  statutory 
form  upon  an  account  stated.  With  this 
paragraph,  the  appellee  filed,  as  an  exhibit,  a 
bill  of  particulars,  as  follows:  "Indianapo- 
lis, Ind.,  Dec.  24.  1884.  Amos  K.  DUtc  to 
William  H.  Spahr,  Dr.  To  commission  se- 
curing $8,000  loan,  $320.00."  The  appellant 
answered  by  general  denial,  and  the  cause 
was  submitted  to  the  court  for  trial,  without 
the  intervention  of  a  jury.  After  the  intro- 
duction of  all  the  evidence,  and  the  conclu- 
sion of  the  arguments  of  counsel,  the  appel- 
lee, over  the  objection  and  exception  of  ap- 
pellant was  permitted  to  file  an  additional 
paragraph  of  complaint  which  paragraph 
was  in  the  words  and  figures  following,  viz.: 
"The  plaintiff,  for  a  further  and  second  par- 
agraph of  complaint  herein,  says  the  defend- 
ant is  indebted  to  him  in  the  sum  of  three 
hundred  dollars  ($300.00)  for  work  and  labor 
done,  which  work  and  labor  was  done  at  the 
special  Instance  and  request  of  the  said  de- 
fendant and  that  the  same  is  due  and  whol- 
ly unpaid,  wherefore  plaintiff  prays  judg- 
ment for  $500.00,"  etc.  This  second  pan- 
graph  of  complaint  is  identical  with  the  first 
except  that  it  is  not  accompanied  with  a  bill 
of  particulars,  as  an  exhibit  Upon  tbe  fil- 
ing of  the  second  paragraph  of  complaint  the 
record  recites  the  following:  "And,  on  plain- 
tiff's motion,  the  said  defendant  Is  ruled  to 
answer  the  said  second  paragraph  of  com- 
plaint herein,  and,  the  defendant  declining 
eo  to  do,  the  coxirt  now  takes  this  case  uuJer 
advisement"  The  court  on  its  own  motion, 
made  a  special  finding  of  facts,  and  stated 
its  conclusions  of  law  thereon,  and  such  pro- 
ceedings were  had  as  that  Judgment  was  ren- 
dered against  appellant  for  $80.  The  appel- 
lant rraerved  exception  to  the  conclusions  of 
law,  and  has  in  this  court  assigned  errors 
as  follows:  "(1)  The  court  erred  in  allowing 
the  plalntieC  to  amend  his  complaint  by  fil- 
ing the  second  and  further  paragraph  there- 
of, on  and  after  the  trial  of  tlie  cause;  and 
(2)  the  court  erred  tn  its  conclusion  of  law 
on  the  findings."  We  will  considw  these  as- 
signments of  error  in  their  order. 

Counsel  for  appellant  earnestly  insist  that 
the  court  erred  In  permitting  the  appellee  to 
file  an  additional  paragi'aph  of  complaint 
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after  the  close  of  the  erldence  and  the  con- 
clnalon  of  the  argament.  With  this  conten- 
tion we  cannot  agree.  Onr  statute  and  the 
adjudicated  cases  ttaarenndor  are  very  broad 
and  liberal  on  the  qaestlon  of  amendment  to 
pleadlDgs,  and  this  court  win  not  reverse  a 
judgment  unless  It  affirmatively  appears 
from  the  record  that  such  amendment  was 
prejudicial  to  the  adverse  inrty,  and  It  must 
also  appear  that  the  trial  court  has  abused  Its 
dIscretloD.  It  seems  clear  to  us  that  the 
second  paragraph  of  the  complaint  was  not 
filed  under  the  provIsliHis  of  section  399. 
Bums'  Ber.  St  1894  (section  SOI,  Horner's 
Bev.  St  1896),  wherein  It  Is  provided  that 
"the  court  may  at  any  time,  in  Its  discretion, 
and  upon  such  terms  as  may  be  deemed 
proper,  for  the  furtherance  of  Justice,  direct 
*  *  *  any  material  allegation  to  be  Insert- 
ed, struck  out  or  modified— to  conform  the 
pleadings  to  the  fact^  proved,  when  the 
amendment  does  not  substantially  change 
the  claim  or  defuise."  The  addition^  para- 
graph filed  does  not  seek  to  amend  the  orig- 
inal complaint;  neither  does  It  add  to  or 
take  from  It;  nor  was  It  made  to  "conform 
the  pleadings  to  the  facts  proved."  It  fol- 
lows, therefore,  that  the  additional  para- 
graph was  filed  undo*  sectltm  391,  Bums* 
Rev.  St  1894  (section  396,  Homer's  Rev.  St 
1896),  which  provides  generally  for  amend- 
ments to  pleading  While  we  are  unable  to 
see  any  necessity  for  flliag  the  second  para- 
graph of  complaint,  or  how  the  appellee  was 
to  be  benefited  thereby,  yet  there  was  no  re- 
versible error  In  permitting  It  to  be  done. 
In  any  event,  the  amendment  was  not  preju- 
dicial to  the  appellant  as  It  did  not  state  a 
dlfterent  cause  of  action  than  that  contained 
In  the  first  paragraph.  It  required  no  ad- 
ditional proof,  and  there  is  nothing  In  the 
record  to  show  he  was  misled  thereby.  It 
has  been  repeatedly  held  that  where  the  trial 
court  has  permitted  amendments  to  be  made 
to  pleadings  during  the  progress  of  ^  the  trial, 
and  after  the  conclusion  of  the  evidence,  the 
adverse  party  must  affirmatively  show  that 
he  w'lS  prejudiced  before  he  will  be  entitled 
to  a  reversal  of  the  judgment  on  that  ground. 
Adams  V.  Main,  3  Ind.  App.  232.  29  N.  E. 
792;  Lelb  v.  Butterlck.  68  Ind.  109;  .Tudd  v. 
Small,  107  Ind.  398,  8  N.  E.  284;  Levy  v. 
Chittenden.  120  Ind,  37,  22  N.  B.  02;  Fork 
Co.  V.  Mullen,  1  Ind.  App.  204,  27  N.  E.  448. 

That  there  may  be  a  clear  understanding 
of  the  facts,  and  an  intelliRcnt  discussion 
and  determination  of  the  second  assignment 
of  error,  It  Is  necessary  for  us  to  copy  into 
this  opinion  the  special  findings  of  the  court 
and  Its  conclusion  of  law  thereon.  They  are 
as  follows:  "(1)  That  the  defendant  orally 
promised  the  plaintiff  to  pay  him  a  commis- 
sion of  four  (4)  per  centum  of  eight  thousand 
dollars  ($8,000)  If  he  (plaintiff)  wonld  procure 
some  person  to  lend  him  (defendant)  that 
sum  on  the  security  of  a  first  mortgage  on  his 
farm.  ^  Thereupon  the  plaintiff,  with  the 


knowledge  of  the  defendant,  began  to  negoti- 
ate with  a  co-partnership,  composed  of  ten 
members,  and  doing  business  under  the  firm 
name  and  style  of  the  Anderson  Banking 
Company,  to  the  end  of  procuring  It  to  lend 
the  defendant  that  sum  on  said  security.  (3) 
That  the  plaintiff  so  negotiated  with  and 
through  one  Baker,  a  member  of  said  co- 
partnership and  Its  president,  and  took  said 
Baker  to  Inspect  said  farm,  and  then  mode 
said  Baker  and  said  defendant  acquainted 
with  each  other,  and  talked  over  with  them 
of  the  borrowing  anj  lending  <tf  said  sum  on 
said  security.  (4)  That  said  Baker  then  ex- 
pressed his  personal  wnilngnesB,  as  a  m,«n- 
ber  of  eald  co-partnership,  to  lend  the  said 
sum  of  said  security,  but  said  In  that  connec- 
ticin  that  he  would  have  to  go  to  Anderson, 
Indiana,  and  submit  the  'matter  to,  snd  ob- 
tain the  consent  of,  his  co-partners,  before 
the  same  could  be  done.  (5)  That,  upon 
such  submission  of  said  matter  by  said  Bak- 
er to  his  said  co-partners,  they  refused  their 
assent  to  lend  said  sum  on  said  security.  (0) 
That  afterwards,  and  while  the  plaintiff  was 
restipg  In  the  belief  that  said  matter  was 
still  under  consideration  and  undetermined 
by  said  Baker  and  his  co-partners,  the  said 
Baker  and  the  defendant  came  together, 
without  the  knowledge  or  participation  of 
the  plaintiff,  and,  with  the  apparent  intent 
of  wholly  Ignoring  the  plaintiff,  the  said  Bak- 
er made  In  his  Individual  capacity,  and  with 
his  individual  money.and  thedefendant  took, 
a  loan  of  two  thousand  dollars  ($2,000)  on 
the  security  of  a  second  mortgage  upon  the 
said  farm.  *  •  *  (7)  That  said  farm  was 
before  and  at  the  time  of  said  defendant's 
promise  to  the  plaintiff  Incumbered  by  a 
mortgage  debt  of  six  thousand  dollars  ■  ($6,- 
000),  accruing  due  on  September  15,  1896, 
and  bearing  Interest  at  the  rate  of  six  per 
centum,  payable  semiannually,  upon  which 
the  defendant  was  In  default  as  to  an  Install- 
ment of  interest  in  the  sum  of  one  hundred 
and  eighty  dollars  ($180),  which  fell  due  Sep- 
tember 15,  1894;  and  that  It  was  understood 
between  the  said  defendant  and  said  plain- 
tiff that  said  mortgage  was  to  be  paid  and 
discharged  out  of  the  proceeds  of  said  con- 
templated loan  of  eight  thousand  dollars 
($8,000),  but,  under  the  loan  as  finally  con- 
summated by  said  Baker,  his  two  thousand 
dollar  mortgage  was  taken  subject  to  the 
above-named  incumbrance  of  six  thousand 
dollars  ($6,000)."  Upon  the  foregoing  facts, 
the  court  stated  Its  conclusions  of  law  as 
follows:'  "That  the  defendant  Is  Indebted  to 
the  plaintiff,  and  the  plaintiff  is  entitled  to 
recover  of  and  from  the  defendant  on  the 
second  paragraph  of  bis  complaint  filed  here- 
in, by  leave  of  the  court  on  the  3d  day  of 
May,  1895,  the  sum  of  eighty  dollars  ($80), 
being  a  commission  of  four  (4)  per  centum  of 
two  thousand  dollars." 

We  are  unable  to  understand  upon  what 
theory  the  conclusions  of  law  aa  stated  by 
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tbe  trial  court  can  be  maintained.  From  the 
facts  found  by  the  court,  there  nre  no  facts 
appearing  in  the  record  upon  which  any  Judg- 
ment In  favor  of  the  appellee  on  bis  second 
paragraph  of  complaint  could  be  predicated, 
The  pivotal  and  controlling  facts  as  found 
by  the  court  are  these:  (1)  That  appellant 
promised  to  pay  appellee  4  per  centum  on 
f8,000  If  be  would  procure  for  blm  (appellant) 
a  loan  of  that  amount,  to  be  secured  by  mort- 
gage on  real  estate;  (2)  that  appellee  did  ne- 
gotiate with  one  Baker,  representing  a  co- 
Xtartnersblp,  to  tbe  end  that  said  loan  might 
be  coDsnmmated;  (3)  that  the  appellee  failed 
to  procure  and  coneummate  Bald  loan;  (5) 
fbatt  In  negotiating  with  said  Baker  for  said 
loan,  the  appellee  brought  the  appellant  and 
Baker  together,  and  made  them  acquainted; 
and  (6)  that,  after  the  said  co-partnership  re- 
fused to  make  eald  loan  of  $8,000,  the  appel- 
lant and  Baker  "came  together  without  tbe 
knowledge  or  participation  of  tbe  plaintiff," 
and  tbat  Baker  made  appelant  a  loan  of 
12,000,  "hi  us  Individual  capacity,  and  with 
his  Individual  money."  There  are  no  facts 
found  by  the  court  showing  that  tbe  appellee 
bad  performed  his  part  of  tbe  contract  In 
procuring  for  appellant  a  loan  of  (8^000,  but, 
on  tbe  contrary,  It  Is  ecpressly  found  tbat 
he  bad  failed  to  do  aa  complaint  was 
drawn,  and  the  trial  proceeded,  upon  tbe  the- 
ory that  appellee  wasentitled  to  recover  from 
the  appellant  4  per  centum  of  98,000,  or 
V320.  Ooimsel  for  appellee,  in  his  brief,  still 
Insists  that  this  was  the  correct  measure  of 
damages.  We  are  not  deciding  the  question, 
for  it  is  not  presented  by  tbe  record,  whether 
oc  not  in  an  action  upon  tbe  quantua  meruit, 
upon  a  proper  allegation  and  proof,  tbe  appel- 
lee could  lecover  from  the  appellant  a  com- 
mission on  ¥2,000^  which  tbe  aiq^ellant  bor- 
rowed of  Baker.  We  hold,  however,  tbat 
the  api^ellee.  If  he  la  entitled  to  recover  at 
all,  must  recover  mKin  the  theory  of  his 
complaint  It  Is  the  settled  rule  in  this  state 
tbat  a  party  must  recover  secundum  allegata 
et  probata,  or  not  at  alL  Railway  Co.  v^ 
Benlcker,  8  Ind.  App.  404.  36  N.  EL  1017; 
Boesker  v.  Pickett,  81  Ind.  654;  Hewitt  v. 
Powers,  84  Ind.  285;  Telegraph  Co.  T.  Beed, 
86  Ind.  185;  Ivens  v.  Railway  Co.,  103  Ind. 
27, 2  N.  B.  134;  BaUroad  Co.  v.  Bills,  104  Ind. 
13,  3  N.  E.  611;  Pennsylvania  Co.  v.  Marlon, 
lOi  Ind.  239,  3  N.  B.  874;  Railway  Co.  v. 
Oodmah,  104  Ind.  480,  4  N.  B.  163;  Spencer 
V.  McGonagle,  107  Ind.  410,  8  N.  B.  266. 
There  is  no  evidence,  disclosed  by  the  special 
finding  of  facts,  to  make  a  case  for  appellee, 
under  the  theory  oi  the  complaint  and  tbe 
Issues  Jobied,  and  he  was  not  entitled  to  re- 
cover any  Judgment  thereunder.  The  court 
erred  la  stating  its  conclusions  of  law,  and 
tbe  Judgmmt  is  reversed,  with  directions  to 
the  court  below  to  restate  Its  cmicluslons  of 
law,  and  render  Judgment  for  appellant 

^LACK,  J.,  not  present 


OH  III.  G60) 
PBIRCE  et  aL  T.  WALTERS. 
(Supreme  Oontt  of  Illinois.  Jan.  18»  1887.) 

Betibw  ox  AffeU/~-Bill  or  Bzobptioms— Raixt 

BOAoa— In'jukt  to  TuRSfAssEBa— Ikstkuctioxi 

— MiSJOINDBR — WlIVER  OF  OfWSCTIOXS. 

1.  Denial  of  a  motion  to  remove  the  cause  to 
a  federal  court  caanot  be  reviewed  unless  the 
motion,  affidavit,  aod  bond,  the  ruling  of  the 
court,  and  exception  thereto,  are  preserved  by 
bill  of  exceptions. 

2.  A  railroad  company  Is  liable  for  injury  to 
a  trespasser  on  the  track  if  the  engineer  failed 
to  exercise  ordinary  care  to  prevent  the  injury 
after  he  became  aware  of  the  danger.  63  UL 
App.  502,  affirmed. 

a.  Defendant  cannot  complain  of  instructions 
given  tot  plaintiff  which  are  similar  to  others 
given  at  defendant's  request 

4.  An  instrnctloa  that  an  engineer  has  a 
right  to  presume  that  a  trespasser  on  a  high 
railroad  bridge  will  leave  the  track  in  time  to 
escape  Injury,  and  that  he  may  continue  to  run 
the  train  until  he  discovers  that  such  person 
is  heedless  of  danger,  was  properly  refused. 
63  111.  App.  562.  affirmed. 

6.  The  fact  that  Dlaintlff  was  attempting  to 
rescue  a  child  from  danger  at  the  time  be  was 
struck  will  not  relieve  the  company  from  Ua- 
hility,  If  the  en^ueer  failed  to  exercise  ordinary 
care  kfter  the  alseoverr  of  plaintiflTs  peril. 

6.  Where  instrncttons  are  given  at  defendant's 
request  which  assume  that  gueations  of  fact 
necessary  to  make  out  plaintifrs  case  are  prop- 
erly before  the  jury,  a  peremptory  direction  to 
find  for  defendant  requested  on  final  snbmlsdon, 
is  rightly  refucted. 

7.  The  objection  that  defendants  were  improp- 
erly Joined  la  waived  by  taking  Issue  on  the 
declaration  joining  them.  63  IlT.  App.  662,  af- 
firmed. 

Appeal  from  appellate  court  Third  die* 
trlct. 

Action  by  Oeorge  Walters  against  P.  B.  F. 
Peirce,  successor  to  Samuel  R.  Callaway, 
late  receiver  of  the  Toledo,  St  Lonls  &  Kan- 
sas City  Railway  Company,  and  another. 
From  a  Judgment  of  tbe  appellate  court  af- 
firming a  Judgment  for  plaintiff  (63  lU.  Ai^. 
662),  defendants  appeal.  Affirmed. 

This  suit  was  brought  by  the  appellee 
against  appellantd  In  tbe  circuit  court  of 
Coles  county,  to  recover  damages  for  a  pejc- 
Bonal  Injury  received  by  being  struck  by  a 
locomotive.  The  accident  occurred  on  a  rail- 
road bridge  of  the  company  in  June,  1893, 
the  road  at  that  time  being  in  tbe  hands  of 
Samuel  R.  Callaway  as  receiver.  The  orig- 
inal declaration  was  of  two  counts,  charging 
that  the  injury  resulted  from  the  gross  negli- 
gence and  willful  misconduct  of  the  servants 
of  the  receiver.  On  the  return  day,  he  ap- 
peared and  filed  his  petition  and  bond  for 
tbe  removal  of  the  case  to  the  United  States 
circuit  court  for  the  Southern  district  of 
Illinois,  but  the  petition  was  denied.  After- 
wards plaintiff  amended  bis  declaration,  by 
Joining  Keep,  the  engineer  In  chaise  of  the 
locomotive  at  the  time  of  the  accident,  as  a 
party  defendant.  On  the  first  day  of  tbe 
next  term.  Pierce,  successor  to  Callaway  as 
receiver,  also  filed  a  second  petition  for  the 
removal  of  tbe  cause  to  the  United  States 
court,  but  It  was  also  denied.  After  making 
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Keep  a  party,  the  declaration  was  further 
amended,  two  additional  cottnts  being  filed. 
They  each,  In  substance,  aver  that,  after  the 
engineer  Keep  and  other  servants  of  the 
defendant  in  charge  of  the  train  saw  the 
plaintiff  upon  the  bridge,  they  could,  by  the 
exercise  of  ordinary  care  after  becoming 
aware  of  his  position,  have  brought  the  ^aln 
under  control,  and  avoided  striking  and  in- 
juring blm,  but  negligently  failed  to  do  so. 
The  second  of  these  counts  also  charges  that, 
after  seeing  him,  the  defendant  Keep  and 
other  servants  of  the  defendant  receiver  will- 
fully and  wantonJj  ran  the  engine  upon  him. 
A  plea  of  not  guilty  was  filed,  and  a  trial  by 
Jury  resulted  In  a  verdict  and  Judgment  for 
the  plaintiff  for  $2,500.  That  Judgment  hav- 
ing been  affirmed  by  the  appellate  court,  this 
appeal  is  prosecuted. 

W.  P.  Tyler  and  Charles  G.  Guenther,  for 
api)ellant8.  Hughes  &  Hayes  and  J.  W. 
Craig,  for  appellee. 

WILKIN.  J.  (after  staUng  the  facts).  It  Is 
first  insisted  the  court  below  erred  In  refus- 
ing to  transfer  the  cause  to  the  federal  court. 
That  question  Is  not  presented  by  this  rec- 
ord for  our  decision,  the  bill  of  exceptions 
containing  no  motion  for  such  removal,  affi- 
davit»  or  bond;  neither  does  it  appear  that 
any  exception  was  taken  to  the  denial  of  the 
motion.  Transportation  Oo.  v.  Joesting,  89 
la  152;  Wabash,  St  L.  &  P.  By.  Go.  t. 
People,  106  111.  652. 

The  other  errors  assigned  question  the  cor- 
rectness of  the  decision  of  the  case  upon  Its 
merits.  The  declaration  proceeds  throughout 
upon  the  admission  that  the  plaintiff  was 
wrongfully  upon  the  bridge  at  the  time  of 
the  accident,  and  could  only  recover  by  prov- 
ing that  the  conduct  of  the  defendants  was 
wanton  and  willful,  or  that,  after  discovering 
bis  perilous  position,  they  did  not  exercise 
ordinary  care  to  avoid  the  accide:it  The 
last  two  counts  are  upon  the  latter  theory, 
and  the  trial  was  had  upon  the  Issue  form- 
ed on  these  counts.  Thus,  the  court  in- 
structed the  jury^  at  the  Instance  of  the  de- 
fendants: "(9)  Ton  are  Instructed  that,  If  it 
appears  from  the  evidence  In  this  cause  that 
the  plalutKf  was  a  trespasser  upon  the  track 
or  bridge  of  the  defendant  receiver  at  the 
time  he  was  struck  aud  Injured,  then  said 
defendant  receiver  was  not  required,  and  the 
law  did  not  Impose  any  duty  whatever  upon 
his  engineer,  to  discover  the  plaintiff's  pres- 
ence upon  the  same,  but  only  required  him, 
after  he  discovered  the  plaintiff,  and  had 
knowledge  that  he  was  in  a  perilous  posi- 
tion, to  exercise  reasonable  care  and  pru- 
dence to  avoid  collision;  and  If  It  further 
appears  that  the  engineer  did  exercise  such 
care  and  prudence,— did  everything  within 
his  power  to  prevent  the  train  from  colliding 
with  said  plaintiff  after  he  dlscoveretl  him,— 
then  your  verdict  must  be  for  the  defendants. 
(10)  The  defendants  are  liable  in  this  case  j 


only  If  the  engineer  failed  to  exercise  or- 
dinary care  to  prevent  the  Injury,  after  he  be- 
came aware  of  the  danger  to  which  the 
plaintiff  was  exposed;  and  by  ordinary  care 
Is  meant  such  care  as  would  be  ordinarily 
used  by  a  prudent  person  performing  a  like 
service  under  similar  circumstances."  Two 
instructions  were  given  on  behalf  of  the 
plaintiff,  and  they  each  lay  down  the  same 
rule  as  to  the  defendants'  liability  stated  In 
the  foregoing  Instructions,  and  correctly  an- 
nounce the  law,  as  held  In  Railroad  Co.  v. 
Noble,  142  IIL  578,  32  N.  E.  684,  and  Ralhroad 
Co.  V.  Jones,  163  DL  .167,  45  N.  E.  50.  More- 
over, it  Is  well  settled  that  the  defendants, 
having  asked  the  court  to  instruct  the  Jury 
as  It  did,  cannot  now  be  heard  to  question 
the  correctness  of  those  given  on  behalf  of 
the  plaintiff  to  the  same  effect  Goal  Go.  v. 
Haenni,  146  IIL  621,  35  N.  B.  162,  and  cases 
cited. 

A  large  number  of  instructions  were  given 
at  the  instance  of  the  defendants,  and  we 
think,  with  the  appellate  court,  that  the  law 
of  the  case  was  as  fully  and  fairly  stated  on 
their  behalf  as  they  could  reasonably  ask. 
Whatever  may  be  said  as  to  the  weight  of 
the  testimony  on  the  question  whether  the 
engineer  did  exercise  due  care  to  avoid  the 
Injury  after  he  discovered  the  plaintiff,  as  an 
original  question,  It  mast  be  conceded  that  it 
is  foreclosed  by  the  Judgment  of  affirmance 
in  the  appellate  court.  Three  Instructions 
asked  by  the  defendants  were  refused,  but 
they  did  not  go  to  that  question  of  fact;  and 
If  they  hod  t>een  free  from  objection,  In  view 
of  those  given,  there  would  have  been  no 
reversible  error  in  their  refusal.  They  did 
not,  however,  state  the  law  correctly.  The 
eighth  states  that  an  engineer  Is  not  bound 
to  stop  his  train  the  moment  be  sees  a  per- 
son on  the  track,  nut  has  the  right  to  pre- 
sume that  such  person  will  leave  the  track 
In  time  to  escape  danger,  and,  without  being 
negUgeqt,  may  continue  to  run  the  train  un- 
til be  discovers  that  such  person  is  heedless 
of  danger.  This  instruction  Ignores  the  fact 
that  the  plaintiff  was  upon  a  bridge  of  con- 
siderable elevation,  and  could  not  therefore 
step  out  of  danger.  A  similar  Instruction 
was  condemned  In  the  case  of  Railroad  Go. 
V,  Slater,  13»  111.  199,  28  N.  E.  8;iO.  The 
seventeenth  Instruction,  which  was  also  re- 
fused, was  to  the  effect  that,  if  the  plaintiff 
was  endeavoring  to  rescue  the  little  girl  from 
danger  at  the  time  he  was  struck,  he  could 
not  recover  unless  the  injury  was  wllUully 
Indicted.  We  have  already  seen  that  It  be- 
came the  duty  of  the  engineer,  upon  discov- 
ering the  perilous  position  of  the  plaintiff,  to 
use  reasonable  care  to  avoid  Injuring  him; 
and  it  is  clear  that  what  he  may  have  been 
doing  at  the  time  could  in  no  way  lessen  that 
duty,— that  Is  to  say,  the  fact  that  he  may 
have  been  attempting  to  save  the  child  would 
furnish  no  excuse  for  less  care  on  the  part  of 
the  engineer  than  if  he  hod  been  otherwise 
j  engaged.   What  be  was  doing  at  the  time^ 
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wbetber  attemptlog  to  rescue  the  Uttle  girl 
or  doing  nothing,  conld  only  be  material  In 
the  case  as  affecting  the  queBtion  as  to 
whether  he  used  doe  care  for  his  own  safety. 

There  was  submitted  by  the  defendants, 
with  the  other  Instractions,  a  peremptory 
direction  to  the  Jury  to  find  for  the  defend- 
ants; and  It  Is  Insisted  that  the  court  erred 
in  refusing  to  give  It.  The  defendants  did 
not,  at  the  close  of  the  plaintiff's  testimony, 
nor  at  the  close  of  all  the  testimony,  ask  to 
have  the  case  taken  from  the  jury,  nor  to 
have  it  peremptorily  Instructed  to  return  a 
verdict  for  the  defendants,  but,  as  we  have 
seen,  submitted  the  case  to  the  Jury  upon 
instructions  which  assumed  the  questions  of 
fact  nece^ary  to  make  out  plaintiff's  case 
were  properly  before  It  In  other  words,  they 
submitted  the  case  to  tbe  Jury  for  Its  de- 
termination upon  the  facts,  thereby  conced- 
ing that  there  was  a  question  for  Its  deci- 
sion. The  refusal  of  the  Instruction  when 
asked  upon  the  final  submission  of  the  case 
was  proper,  because  it  sought  to  take  away 
from  the  Jury  all  questions  of  fact,  and  re- 
quire It  to  determine,  as  a  matter  of  law, 
that  there  was  no  evidence  before  it  tending 
to  support  the  plaintiffs  cause  of  action.  If 
tbe  defendants  desired  the  court  to  pass  up*' 
on  the  legal  questi<m  as  to  whether  or  not 
there  was  any  testimony  before  the  Jury 
tending  to  prove  the  plalntlfTs  case,  and  to 
bring  that  question  before  this  court  for  re- 
view as  a  question  of  law,  It  must  have 
done  so  by  asking  to  have  tbe  case  with- 
drawn from  the  Jury  before  tbe  final  submis- 
sion. There  was  no  error  In  the  refusal  of 
either  of  these  Instructions. 

The  question  as  to  whether  tbe  engineer 
was  jffoperly  Joined  with  the  receiver  can- 
not be  raised,  Issue  having  been  taken  on 
the  declarations  so  Joining  him.  In  view  of 
the  manner  in  which  this  case  was  tried, 
and  the  decision  of  the  appellate  court,  no 
revraslble  error  is  here  shown.  Afflrtned. 

(164  III.  470) 

FLTNN  V.  COAKLBY  et  at. 

(Supreme  Court  of  Illinois.   Jan,  19,  1897.) 

Statutes — Titi.bs  of  Acts— Oonstitutiosal  Law. 

Act  Jnne  6,  1889,  entitled  "An  act  to  regu- 
late the  foreclotiure  of  chattel  mortgngpa  oa 
bousebold  goods,  wearing  a^iparel  and  mechan- 
ic's tool8."  provldefi,  in  section  2,  that  do  chat- 
tel mortfiase  executed  by  a  married  man  or 
married  woman  on  hoiisphold  ^;oods  shall  be 
valid  unless  joiced  in  by  the  spouse.  Hcitl,  that 
BUcb   section   is   not  unconstitutional   on  the 

?:roUDd  that  It  is  not  embraced  in  the  title, 
ialns  V.  Williama,  84  N.  E.  934,  146  lU.  452, 
followed. 

Appeal  from  circuit  court,  Knox  county; 
John  J.  Olenn,  Judge. 

Action  of  replevin  by  D.  W.  Flynn  against 
I.  N.  Ck>akley  and  another.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  ap- 
peals. Affirmed. 


Forrest  F.  Cook,  for  appellant  Thomson, 
Shumway  &  Wassen,  for  respondents. 

WILKIN,  J.  This  was  an  action  of  re- 
plevin by  appellant  against  appellees  to  re- 
cover possession  of  a  piano.  Both  parties 
claimed  tbe  property  under  chattel  mort- 
gages executed  by  Mrs.  H.  J.  Hlsl<^.  It  ap- 
pears from  the  evidence  that  she  purchased 
the  Instrument  on  April  5,  1892,  for  $365, 
from  W.  C.  Parker,  a  general  dealer  In  musi- 
cal Instruments,  and  executed  to  bim  a  mort- 
gage thereoi^  securing  a  note  for  tbe  price 
thereof.  But  tbe  mortgage  was  neither  en- 
tered on  the  docket  of  a  Justice  of  tbe  peace, 
or  recorded  In  the  recorder's  office  of  the 
county,  but  was  acknowledged  before  a  Jus- 
tice of  the  peace,  in  the  same  form  as  thot^^h 
It  had  been  a  mortgage  upon  real  estate. 
Mrs.  Hlslop  took  and  remained  in  possession 
of  the  property,  and  on  April  9,  1S95,  ex- 
ecuted a  mortgage  upon  It  to  appellant,  to 
secure  him  'for  certain  borrowed  money.  At 
the  time  this  mortgage  was  e»cuted,  she 
was  a  married  woman,  residing  with  her 
husband,  who  did  not  Join  In  its  execution. 
It  was  admitted  upon  the  trial  that  appel- 
lant had  no  knowledge  of  any  prior  claim  or 
lien  upon  the  Instrument  at  the  time  he 
took  his  chattel  mortgage.  After  tbe  exe- 
cution of  this  mortgage,  appellee  Coakley,  & 
constable,  acting  for  appellee  Guest  who 
had  become  the  legal  holder  of  the  Parker 
mortgage,  took  possession  of  tbe  piano,  un- 
der a  clause  In  that  mortgage  providing  tbat 
the  mortgagee  should  have  the  right  to  do 
BO  after  Mrs.  Hlslop  incumbered  or  attempt- 
ed to  Incumber  the  same.  Thereupon  ap- 
pellant brought  this  action,  which,  upon  a 
trial,  resulted  In  a  finding  and  Judgment  In 
favor  of  the  defendants,  from  which  this 
appeal  is  prosecuted.  Tbe  case  was  tried 
In  tbe  circuit  court,  without  a  Jury. 

The  only  proposition  of  law  submitted  by 
the  plaintiff  to  be  held  as  the  law  of  the 
case  was  "that  section  2  of  an  act  to  regu- 
late the  foreclosure  of  chattel  mortgages  on 
household  goods,  wearing  apparel,  and  me- 
chanic's tools,  approved  June  5,  18S9,  In 
force  July  1,  1889,'  is,  so  far  as  It  la  sought 
to  apply  such  section  to  the  circumstances 
of  this  case,  unconstitutional  and  void,  be- 
canse  it  Is  class  legislation,  and  because  the 
subject  of  tl'.e  section  Is  not  expressed  tn 
the  title  of  the  act,"  which  was  refused. 
The  appeal  is  taken  directly  to  this  conrt 
and  the  only  question  presented  for  our  de- 
cision is  the  conEstltutionailty  of  the  section 
of  the  statute  cited  in  the  forogolng  proposi- 
tion. That  section  Is  as  follows:  "No  chat- 
tel mortgage  executed  by  a  married  man  or 
married  woman  on  household  goods  shall  be 
valid  unless  Joined  In  by  the  husband  or 
wife,  as  the  case  may  be."  2  Starr  &  C 
Ann.  St.  (?d  Ed.)  p.  2773.  On  behalf  of  ap- 
pellant, the  contention  Is  that  It  la  uncon- 
stitutional, because  not  embraced  in  the  title 
of  the  act   It  Is  admitted  that  it  was  de- 
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(tided  otberwlse  In  Gains  t.  WUltama,  146 
IIL  452.  34  N.  E.  934;  but  It  seems  to  be 
tboucht  the  constitutionalltj  of  tbe  section 
may  be  sustained  on  one  state  of  facts,  but 
must  be  held  Inralld  under  tbe  facts  of  this 
case.  Wiietbar  a  statute  Is  embraced  witb- 
in  tbe  title  of  a  bill,  or  is  germane  thereto. 
Is  a  question  to  be  determined  from  the 
title  of  the  act  and  a  construction  of  the 
statute  and  cannot  be  made  to  depend  upon 
.the  vaiylns  facts  and  circumstances  of  par* 
tieular  cases.  It  Is  true  that  parts  of  an  act 
may  be  constitutional,  and  other  parts  not; 
but  that  part  which.  Is  coostltatlonal  Is 
valid,  no  matter  what  may  be  tbe  facts  and 
circumstances  under  which  It  Is  Invoked. 
The  appellant  places  himself  In  the  anoma- 
lous position  of  contending  that  while  sec- 
tion 2  Is  emlwaced  In  the  title  of  the  ac^ 
under  one  state  of  tects.  It  la  not  so  em- 
braced under  another  state  of  facts.  We 
an>  satisfied  with  our  conclusion  reached  In 
Gains  T.  WUllams,  sopra,  and  tbe  reasons 
then  given  tvr  that  concluslm. 

An  attempt  Is  made  to  raise  the  qnestlini 
la  this  court  as  to  whether  the  piano  was 
*%ousehold  goods,**  or  "necessary  household 
goods,'*  within  tbe  meaning  of  the  statute. 
That  is  a  question  of  fact,'  settled  by  the 
finding  and  Judgment  ot  tbe  court  below, 
and  in  no  way  affects  the  ctnstltntlonaltty 
of  section  2.  The  Judgment  of  the  circuit 
court  will  be  affirmed.  Affirmed. 


0«  111.  367) 

LAURENCB  et  sL  v.  LAURBNCB. 
(Supreme  Court  of  Illinois.   Not.  2d,  1886.) 
OcMfifoN-LAW  If AasiAOK  —  Validitt  —  Evidbmoi. 

1.  Tbe  contract  of  mairiase  being  m  contract 
Jure  geatinm,  capable  of  bemg  entered  into  as 
of  common  right,  a  common-law  marriage  be- 
tween a  white  man  and  a  colored  woman,  con- 
tracted In  another  state  per  verba  de  pnesentl, 
is  Talld,  in  the  absence  of  pnxtf  that  twrnmon- 
law  marriages  or  marriages  between  white  and 
colored  persons  were  prohibited  hj  tbe  laws  of 
that  state  at  tbe  time  of  the  marnage. 

2.  Under  Rev.  St.c.61, 1 1,  removing  the  com- 
mon-law disability  of  a  party  to  a  suit  or  per- 
son interested  in  the  erent  thereof  to  testify  la 
his  own  bebalf;  and  section  2,  providing  that 
tbe  section  shall  not  apply  where  anj  auTerse 
party  sues  or  defends  as  tbe  heir  of  any  de- 
ceased person,  except  "when  called  as  a  wit- 
ness by  sucb  adverse  party," — the  plaintiff  in 
partition  of  tbe  estate  of  a  deceased  person, 
whose  common-law  wife  she  alleges  herself  to 
have  been,  which  fact  is  expressly  denied  by 
defendant  heirs  oT  the  deceased,  cannot  testify 
in  her  own  bebalf  to  tbe  fact  of  the  alleged 
marriage,  though  die  formally  sues  as  heir  of 
the  deceased.  Figg  v.  Carroll,  88  IIL  205,  lim- 
ited. Brown  V.  Brown,  32  N.  B.  600,  142  UL 
409.  overruled. 

3.  It  appeared  that  plaiatltF,  a  colored  wo- 
man, and  deceased,  a  white  man,  had  lived  and 
cohabited  together  for  more  than  20  years;  that 
during  all  that  time  plaintiff  bad  never  claimed 
to  be  tbe  wife  of  deceased;  that  Bhe  occupied 
the  place  of  houselteeper  for  deceased:  went 
by  her  own  name;  acquired  property  by  that 
name;  associated  with  colored  people,  while  de- 
ceased associated  with  white;  was  introduced 
to  the  associates  of  deceaiwd  as  hU  honsekeep- 
m;  took  an  obligation  from  deceased  tor  mon- 


ey loaned  him  by  her,  payable  at  his  death  to 
her  by  her  name,  and  void  In  case  be  should 
sarrive  her;  that  she  filed  her  claim  against 
his  estate  in  her  own  name.  Several  witnesses 
testified  that  deceased  had  admitted  to  th^m 
that  plaintiff  was  his  wife,  and  had. stated  tbnt 

Elaintiff  and  he  bad  agreed  to  live  together  as 
usband  and  wife.    SOdr  that  the  evidence 
failed  to  establish  a  commim-law  marriage. 

4.  Where  it  Is  sought  to  establish  a  com- 
mon-law marriage  by  evidence  of  cobabitation, 
consent  of  both  parties,  and  assumption  of  the 
marriage  status,  letters  written  by  deceased  to 

filaintiff  during  their  cohabitation,  shown  to  be 
a  the  handwriting  of  deceased,  signed  by  bim, 
addressed  to  plaintiff  at  the  city  she  was  then 
living  in,  stamped  and  postmarked  at  the  city 
where  deceased  was  then  staying,  found  among 
the  papers  of  deceased,  are  admissible  as  part 
of  the  res  gestae,  for  tbe  purpose  of  showing 
how  deceased  regarded  plaintiff,  without  proof 
that  the  letters  were  received  by  plaintiff. 

Appeal  from  superior  court.  Cook  county; 
Theo  Breotano,  Judg& 

Suit  in  equity  by  Maria  Evans  Lanrence 
against  William  J.  Laurence  and  others  for 
partition.  Decree  for  plaintiff.  Defendants 
appeal.  Beversed. 

Galloway  &  Tranb,  for  app^lants.  Ander 
son  &  Proudfoot,  for  appellee. 

PHILLIPS,  J.  This  Is  an  appeal  from  the 
superior  court  of  Cook  county,  where  appel- 
lee bad  filed  her  bill  against  appellants  and 
others,  praying  for  a  partition  of  the  estate 
of  Henry  Laurence,  who  died,  Intestate,  in 
Chicago,  in  March,  1881.  He  had  resided  in 
Chicago  since  the  year  1877.  Appellants 
were  the  heirs  at  law  of  Henry  Laurence. 
Appellee  claimed  by  her  bill  to  he  tbe  lawful 
widow  of  the  intestate,  and,  he  having  died 
leaving  no  Issue,  she  claimed  to  be  entitled 
by  tbe  laws  of  descent  to  one-balf  of  the  real 
estate,  and  the  personal  estate,  after  the 
payment  of  debts.  Answers  denying  the  al- 
legation of  the  bill,  and  replications  thereto, 
were  filed,  and  the  cause  was  heard  by  the 
chancellor  upon  the  oral  testimony  and  dep- 
ositions of  the  witnesses.  Tbe  court  found 
the  equities  with  appellee,  and  found  that  In 
the  month  of  May,  1868,  appellee  t)ecame 
and  was  the  lawful  wife  of  Henry  Laurence, 
deceased,  and  so  continued  up  to  the  time  of 
his  death,  and  found  that,  as  his  lawful 
widow,  she  was  enUUed  to  share  In  his  es- 
tate, and  so  decreed.  No  celebration  of  a 
marriage  Is  claimed,  but  tbe  bill  charges 
that  on  or  about  the  1st  day  of  May,  18C8, 
la  tbe  city  of  New  Orleans,  In  the  state  of 
Louisiana,  the  deceased  agreed  to  be  the  bus- 
band  of  appellee,  and  that  appellee  agreed  to 
be  his  wife,  and  that,  In  pursuance  thereof, 
tbe  deceased  and  appellee  then  and  there  be- 
came husband  and  wife,  and  so  lived  and 
cohabltated  together  up  to  his  death. 

Before  considering  the  evidence,  which  in- 
volves the  single  question  whether  the  ap- 
pellee is  the  lawful  widow  of  the  deceased, 
some  of  the  legal  propositions  presented  by 
appellants,  and  which  are  necessary  to  the 
determination  of  tbe  case,  should  be  consid- 
ered. - 
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Appellants  Insist  that.  In  the  absence  of 
proof  of  the  marriage  laws  of  the  state  of 
Louisiana,  the  law  of  the  forum  applies,  and 
that,  by  a  statute  of  this  state  then  In  force, 
the  marriage  would  be  void.  The  appellee 
rellea  upon  proof  of  a  contract  of  marriage 
per  verba  de  priesentl,  claiming  It  to  have 
been  entered  Into  In  the  state  of  Louisiana  in 
the  year  1869.  The  evidence  shows  that  the 
deceased  was  a  white  man,  and  she  a  woman 
of  color.  What  the  law  of  the  state  of  Lou- 
isiana tbea  was,  respecting  marriages  at 
common  law  or  marriages  between  white 
and  colored  persons,  is  not  disclosed.  What- 
ever may  be  the  rule  governing  other  con- 
tracts, the  contract  of  marriage  Is  a  contract 
Jure  gentium,  and  consent  and  the  assump- 
t^OB  of  the  marriage  status  is  all  that  Is  re- 
quired by  natural  or  public  law.  In  the  ab- 
sence of  local  restrictions  or  regulations, 
these  parties  were  capable  of  contracting 
marriage  as  of  common  right.  Bestrlctlons 
or  conditions  imposed  upon  the  right  to  con- 
tract marriage  are  exceptional,  and  If  the 
evidence  establishes  a  contract  of  marriage 
per  verba  de  prsesentl,  and  It  Is  claimed  that 
it  falls  within  such  condition  or  restriction, 
the  burden  Is  upon  the  party  so  claiming  to 
show  It  Blsh.  Mar.  &  Dlv.  521-528;  Hutch- 
ins  T.  Kimmell,  31  Mich.  126. 

It  Is  urged  by  appellants  that  the  court 
erred  In  permitting  appellee  to  testify  In  her 
ofwn  behalf,  over  their  objection,  for  the  rea- 
son that  they  were  defending  as  the  heirs  at 
law  of  Henry  Laurence.  Section  1  of  the  Re- 
vised Statutes,  entitled  "Evidence  and  Depo- 
sitions," removes  the  disqnali&catloh  of  a 
witness  which  existed  at  common  law  by 
reason  of  any  Interest  In  the  event  of  the 
suit  as  a  party  or  otherwise.  Section  2, 
however,  provides  that  "no  party  to  any 
dvll  action,  suit  or  proceeding,  or  person  dl- 
recly  Interested  In  the  event  thereof,  should 
be  allowed  to  testify  therein  of  his  own  mo- 
tion or  In  his  own  behalf,  by  virtue  of  the 
foregoing  section,  when  aliy  adverse  party 
sues  or  defends  as  the  heir  of  any  deceased 
person,  except  when  called  as  a  witness  by 
such  adverse  party  so  suing  or  defending. 
•  •  •*'  Rev.  St  c.  51.  The  appellee  was 
allowed  to  testify  to  the  alleged  fact  of  mar- 
riage, and  to  other  facts  as  tending  to  show 
that  the  marriage  relation  existed  between 
the  deceased  and  herself.  Was  this  ruling 
of  the  court  proper,  under  section  2,  above 
quoted?  It  Is  contended  by  appellee  that 
she  sued  In  this  proceeding  as  an  heir  of  the 
deceased,  and  that  under  the  rule  as  laid 
down  by  this  court  In  PI^  v.  Carroll.  89  III. 
205,  she  was  a  competent  witness.  The  ap- 
pellee, by  her  bill,  In  which  she  conceded 
that  appellants  were  the  heirs  of  the  de- 
ceased, alleged,  that  she  was  also  an  heir, 
and  entitled  to  all  of  the  personal  and  one- 
half  of  the  real  estate  of  the  deceased,  and 
to  dower  In  the  remainder  of  the  real  estate, 
because,  as  she  alleged,  she  had  been  mar- 
ried to  the  deceased,  and  was  therefore' 'his 


lawful  widow.  These  allegations  were  not 
conceded  or  admitted  by  the  heirs,  but  were 
expressly  denied  by  them.  In  order  to  es- 
tablish her  right  to  share  in  the  distribution 
of  the  estate,  she  must  first  establish  the 
marriage,  and  until  then  she  Is  not  the  heir, 
and  not  entitled  to  share  in  the  estate.  The 
ease  of  Plgg  v.  Carroll,  supra,  was  a  contro- 
versy between  the  heirs  over  the  distribution 
of  the  estate,  where  the  value  of  certain  ad- 
vancements to  several  of  his  children  were 
in  dispute;  but  as  said  In  the  opinion  in 
Comer  v.  Comer,  119  lU.  170,  8  N.  E.  796,  In 
commenting  on  the  case  of  Plgg  v.  Carroll: 
"Tlie  parties  litigating  held  a  title  derived 
from  the  same  Identical  source,  and  the  liti- 
gation concerned  property  It  was  conceded 
belonged  to  the  parties  to  the  suit"  The 
rule  in  Plgg  v.  Carroll  was  further  explained 
in  Mueller  v.  Rebhan,  91  111.  142,  and  In  Ebert 
V.  Gerdlng,  116  IlL  216,  5  N.  B.  591,  where  it 
was  said  that  the  statute  'Vas  intended  to 
protect  the  estates  of  deceased  persons  from 
the  assaults  of  strangers,  and  relates  to  pro- 
ceedings wherein  the  decision  sought  by  the 
party  testifying  would  tend  to  reduce  or  Im- 
pair the  estate."  The  rule  to  be  announced 
from  these  cases  Is  that  where,  among  those 
who  are  conceded  to  be  the  heirs,  there  arises 
a  controversy  as  to  the  distribution  of  the 
estate  among  them,  they  may  testify,  as 
such  testimony  does  not  tend  to  reduce  or 
impair  the  estate  among  them. 

Appellee  was  not  an  iwtr  ontfl  she  estab- 
lished the  marriage  which  she  alleged,  and 
which  was  denied  by  the  heirs;  and  until 
such  marlrage  was  estAbllshed  by  proof,  or 
conceded,  she  was  a  strangef  to  the  estate, 
and  Incompetent  to  testify;  and  the  court 
erred  In  p«>mittlng  h«F  to  do  eo,  over  appel- 
lants' objection.  In  the  case  of  Brown  v. 
Brown,  142  lU.  409,  32  N.  B.  500,  not  referred 
to  by  conns^  In  this  cose,  tt  was  held  that 
where  there  was  no  record  of  a  man'iage  re- 
quired to  be  kept  and  where  the  Justice  and 
all  persons  pi-esent  at  the  marriage  were 
dead,  the  wife  Is  a  comi>etent  witness  to  es- 
tablish the  fact  of  man'iage.  It  does  not 
appear  that  the  questloa  of  the  competency 
of  the  witness  was  raised  In  that  case;  and, 
so  far  as  the  views  there  expressed  are  not 
in  harmony  w|th  the  views  expi-essed  In  this 
opinion,  they  are  overruled.  It  Is  necessary 
to  a  valid  marriage  that  both  parties  should 
consent  to  the  marriage  agreement,  and  as- 
sume the  marriage  status.  Blsh.  Mar.  & 
Div.  521-528;  Hutchlns  v.  KimmeU,  31  Mich. 
1^,  It  Is  ImpoKlble  to  fix  a  standai*d  by 
which  the  evidence  of  a  maiTiage  In  every 
case  should  be  measured.  Each  case  must 
depend  upon  its  own  facts  and  attending  cir- 
cumstances. Those  circumstances  or  shad- 
ows which  usually  attend  the  lives  of  those 
who  assume  the  marriage  relation  are  im- 
portant In  determining  the  question  of 
whether  a  marriage  does  or  does  not  exist 
'nie  conduct  and  bearing  of  the  parties  are 
regarded  by  their  friends  and  relatives,  and 
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b7  tbose  wlth  whom  they  asmclate.  Intro- 
ducing each  other  as  huslMad  and  wife,  and 
holding  each  other  out  to  the  world  as  anch, 
are  circumstances  of  more  or  less  we^ht,  as 
they  bare  relation  to  the  length  of  time  the 
parties  bare  lived  together,  and  the  like. 
These  are  drcnmstances  or  shadows  which 
we  know  hy  observation  almost  universally 
attend  the  married  state,  and  are  always 
expected  to  attend  it;  and  their  presence  or 
absence  Is  highly  Important  in  determining 
whether  a  marriage  without  ceremony  has 
been  entered  Into.  To  Igodre  them  wonid 
open  the  door  to  fraud  and  imposition,  Invite 
perjury,  threatffli  the  legitimacy  of  chlldrm 
and  the  rights  of  heirs,  and  endanger  tiie 
social  fabric  which  rests  on  the  Institution 
of  marriage.  Marriage  will  eomeUmes  be 
presumed  from  cohabitation,  but  this  pre- 
sumption may  be  overcome,  as  cohabitation 
may  be,  and  frequently  is,  meretricious,  as 
well  as  matrimonial. 

There  are  many  contradletlona  appearing 
in  the  evidence  among  some  of  the  witnesses 
as  to  statements  and  conversations  In  the 
past,  and  it  is  Impossible  within  the  limits  of 
an  opinion  to  point  out  in  detail  these  con- 
tradictions, or  wherein  witnesses  are  corrob- 
orated. '  It  appears*  from  the  evld»ce  that, 
prior  to  the  war  of  the  Bebdllon,  the  appel- 
lee (then  named  Maila  Lewis)  was  a  slave 
in  YaMM  City,  Miss.,  wb^  a  man  named 
Evans  purchased  her,  and  on  the  2d  <a  April, 
1846,  set  her  free.  She  and  Bvans  removed 
from  Yazoo  Olty  to  Mew  Orleans  in  1860, 
where  for  many  years  afterwards  she  kept 
a  house  where  she  let  furnished  rooms.  Bv- 
ans, when  he  died,  left  her  916,000.  Dr. 
Laurence,  the  deceased,  knew  Bvans  and  ap- 
pellee well  in  Yaxoo  City,  where  he  prac- 
ticed tbe  profeeston  of  a  dentist,  the  appel- 
lee looking  after  hia  office  there.  Dr.  Lau- 
rence left  there  in  1863,  and  went  to  Chica- 
go, and  in  1864  went  to  New  Orleans,  and  en- 
gaged In  the  practice  of  his  profession,  where 
he  remained  until  1877,  when  he  removed  to 
Chicago.  Before  going  to  New  Orleans,  In 
1864,  he  had  some  correspondence  with  Ev- 
ans, and  borrowed  some  money  from  him  aft- 
er he  reached  there,  to  aid  him  In  starting  in 
business.  He  roomed  at  the  house  of  ap- 
I>ellee  from  the  time  he  went  to  New  Orleans 
until  In  1860,  when  he  moved  bis  of&ce  Into 
a  bniidlng  at  12  Baronne  street  (the  appel- 
lee keeping  furnished  rooms  In  the  remain- 
der of  the  house),  where  he  and  appellee  con- 
tinued to  reside  until  they  removed  to  Chi- 
cago, In  1877,  where  they  lived  In  the  same 
house,  at  3029  Forest  avenue,  until  hts 
deatii.  In  1861.  Dr.  Laurence  owned  slaves 
In  YasoD  Olty  before  the  war.  To  establish 
the  marriage  relation,  the  appellee  Intro- 
duced a  number  of  witnesses  to  prove  ad- 
missions made  by  Dr.  Laurence,  and  conver- 
sations had  with  him,  concerning  hie  rela- 
tions with  appellee.  These  are  said  to  have 
occurred  from  time  to  time  from  1870  down 
to  a  time  shortly  before  his  death.  The  wi^ 
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ness  Maria  Harvey  says  that  In  1870  he  told 
her  that  he  and  appellee  had  agreed  to  Uve 
togetho-  as  husland  and  wife  for  life.  Ag- 
nes Dennian  states  that  in  the  summer  of 
1890  he  Introduced  appellee  to  her  as  his 
wife.  Louis  Smith  says  that  he  called  ap- 
pellee his  wife  in  speaking  of  her  in  18S7  or 
1888.  Appellee  was  then  ill,  and  the  wit- 
ness was  attending  hw  as  a  nurse.  Camilla 
Kaley,  Kate  L.  Smith,  a  cousin  of  appellee, 
and  Josephine  Jones  all  testify  to  conve»a- 
tions  with  him  at  various  times,  in  which  he 
spoke  of  appdlee  as  his  wife.  Camilla  Ka- 
ley also  states  that  In  ber  presence  he  ad- 
dressed appellee  as  bis  wife;  and  Josephine 
Jones  states  that  In  1881  he  told  her  that 
he  and  appellee  had  made  an  agreeement  to 
live  togethCT  as  husband  and  wife.  Klttie 
Bennett  testlfles  that  many  years  ago  he  In- 
troduced appellee  to  her  as  his  wife;  that 
witness  lived  In  the  same  house  vrlth  them 
in  Chicago;  and  that  they  occupied  the  same 
bed,  and  ate  at  the  same  table;  and  that  he 
and  appellee  had  pledged  to  marry  them- 
selves, and  live  together  until  death  parted 
them.  These  witnesses  and  others  testify 
to  the  fact  that  they  cohabited,  and  to  facts 
from  which  cohabitation  may  be  inferred. 
They  also  testify  to  other  facta  which  show 
their  relations  to  have  been  more  intimate 
than  should  obtain  between  unmarried  per- 
sons; also  to  admhnlotts  by  Dr.  Laurence 
that  he  had  been  greatly  aided  hy  the  means 
fnn^shed  him  by  appellee.  It  appears  that 
the  witnesses  who  testify  to  these  admis- 
sions and  convocations  were  neither  rela- 
tives nor  associates  nor  persons  with  whom 
Dr.  Laurence  had  any  Intimate  acquaint- 
ance. B<mie  of  them  were  colored  persons, 
and  some  of  them  were  persons  vrtth  whom 
he  conld  have  had  scarcely  any  acquaint- 
ance. His  relations  with  app^ee,  whether 
matrimonial  or  otherwise,  were  never  dis- 
closed by  him  to  his  Intimate  friends  and 
relatives,  except  that  he  expresesd  himself 
on  more  than  one  occasion  as  being  opposed 
to  the  marriage  state,  and  that  he  preferred 
his  manner  of  life.  If  prudential  reasons, 
as  suggested  by  counsel  tor  appellee,  forbade 
these  disclosures  to  his  Intimates  and  rela- 
tives, it  Is  difficult  to  understand  why  he 
should  voluntarily  disclose  hts  secret  to  those 
with  whom  he  had  but  a  slight  acquaint- 
ance, and  who  had  no  Inducement  to  keep  his 
secrets. 

Evidence  of  admissions  made  by  a  person 
since  dead  should  be  carefully  smitinizcJ, 
and  the  circumstances  under  which  the/ 
were  alleged  to  have  been  made  careluliy 
considered,  with  all  the  evidence  in  the  case. 
Such  evidence  is  liable  to  abuse.  The  rela- 
tions of  these  parties  were  peculiar.  They 
resided  together  many  years.  Dr.  Laurence, 
prior  to  1870,  bad  been  investing  his  earn- 
ings, which  had  been  considerable,  in  Ohf- 
cago  real  estate,  and  had  In  1867  and  1808 
had  large  balances  In  the  Union  National 
Bank  there.   Of  the  money  appellee  recetv- 


Digitized  by  Google 


1074 


45  NORTHEASTERN  REPORTER. 


(111. 


ed  from  Evans,  Dr.  Laurence,  In  1S70,  bor- 
rowed $7,000,  giving  his  obligation  therefor, 
which  was  probubly  invested  there.  In  this 
obligation  he  provides  for  payment  to  her  In 
case  she  surrires  h  m;  if  not,  the  obligation 
to  be  void.  This  transaction  was  never  dis- 
closed by  either  of  them  during  his  life,  ex- 
cept ioferentlally  by  him  that  she  had  helped 
him.  She  purchased  a  piece  of  property  in 
Chicago,  and  con /eyed  to  bim  two-thirds  of 
it,  which  they  held  as  tenants  in  common. 
Notwithstanding  these  intimate  relations 
and  the  evidence  of  the  witnesses  who  testi- 
fy to  admissions  of  the  deceased.  Is  the  evi- 
dence sufficient  to  establish  the  fact  that 
they  consented  to  be  husband  and  wife,  and 
that  they  assumed  the  marriage  status? 
There  is  nowhere  In  this  record  any  evi- 
dence that,  during  the  quarter  of  a  century 
the  appellee  lived  with  the  deceased,  she  ever 
claimed  to  .be  his  wife.  Neither  by  word 
nor  act.  during  this  period,  either  in  his  pres- 
ence or  In  his  absence,  did  «he  claim  to  be 
his  wife.  She  occupied  the  position  of  a 
servant  or  housekeeper,  not  as  a  wife. 
While  she  was  on  terms  of  Intimacy  with 
him,  she  did  not  occupy,  or  assume  to  occu- 
py, the  position  ot  a  wife.  Although  he  had 
ample  means,  no  servant  was  ever  employed, 
except  when  she  wrs  unable  to  do  the  work. 
She  did  It,  and,  while  she  ate  with  him  when 
others  were  not  present,  she  usually  waited 
upon  the  table.  In  the  garb  of  a  servant.  His 
associates  were  with  white  people;  hers, 
with  colored  people.  He  did  not  escort  her 
or  accompany  her  as  a  huslsand.  She  did  not 
demand  It,  or  seem  to  expect  it.  Some  of  the 
evidence  shows  she  complained  of  not  re- 
ceiving enough  wages.  She  took  In  washing 
to  earn  money.  She  was  known  generally 
and  called  by  the  name  of  "Mrs.  Evans,"  to 
which  she  did  not  object  So  far  as  all  the 
relatives,  friends,  and  associates  of  Dr.  Lau- 
rence could  observe,  he  always  treated  her 
as  a  housekeeper,  never  as  a  wife.  He  In- 
troduced her  to  them  as  his  housekeeper, 
"Mrs.  Evans."  This  course  of  conduct  con- 
tinued through  a  period  of  more  than  20 
years,  In  New  Orleans  and  Chicago,  and  long 
after  there  were  any  prudential  reasons  for 
this  course,  the  deceased  having  ceased  his 
practice  aa  a  dentist  several  years  before  his 
death. 

The  obligation  given  her  by  Dr.  Laurence 
was  made  after  the  alleged  marriage;  yet  the 
obligation  Is  made  payable  to  "Maria  Ev- 
ans," when,  by  Its  terms,  It  was  not  payable 
to  her  until  his  death.  There  could  be  no 
prudential  reason  why  she  should  have  ac- 
cepted this  paper  payable  to  her  by  the  name 
of  "Evans,"  Instead  of  "Laurence."  In  1880 
property  was  conveyed  to  appellee  by  the 
name  of  "Maria  bvans,"  upon  which  she  ex- 
ecuted a  trust  deed  by  such  name.  In  the 
same  year  she  executeu  a  deed  by  the  name 
of  "Maria  Evans,"  to  the  deceased.  In  which 
she  recites  that  she  Is  unmarried.  After  the 
death  of  Dr.  Laurence,  appellee,  by  the  name 


of  Maria  Evans,  Sled  her  claim  against  his 
estate.  As  a  reason  for  this,  she  states  that 
she  thought  that  the  name  was  as  good  as 
any. 

It  would  be  useless  to  extend  the  consid- 
eration of  the  evidence  further.  The  evi- 
dence falls  short  of  establishing  the  neces- 
sary elements  of  a  common-law  marriage,— 
that  of  consent  a-id  the  assumption  of  the 
marriage  status.  The  great  weight  of  the 
evidence  shows  that  neither  of  the  parties 
assumed  such  relation  towards  the  other. 

Error  is  assigned  by  appellants  upon  the 
refusal  of  the  court  to  admit  In  evidence  de- 
fendant's letters.  Exhibits  1,  2,  3,  and  4. 
These  letters  purport  to  have  been  written 
during  the  month  of  October,  1873.  They 
were  signed  by  the  deceased,  and  were  In 
his  handwriting,  and  were  inclosed  in  en- 
velopes directed  in  his  handwriting  to  "Mrs. 
Maria  Evans,"  16  Dauphlne  St,  New  Or- 
leans. Each  envelope  bore  a  postage  stamp, 
and  was  postmarked  "Chicago,  III.,"  during 
that -month.  The  letters  and  envelopes  were 
In  the  possession  of  William  J.  Laurence, 
who  took  {K>sse8slon  of  all  the  papers  of  the 
deceased.  It  was  error  to  exclude  these  let- 
ters. They  were  admissible  as  parts  of  the 
res  gestae,  tc  show  how  the  deceased  regard- 
ed the  appellee;  and  it  was  not  essential  to 
prove  that  the  letters  were  received  by  her, 
l>efore  admitting  them. 

For  the  errors  herein  Indicated,  the  cause 
is  reversed,  and  remanded  to  the  sup^or 
court  of  Cook  county,  for  trial  In  conformity 
with  the  views  expressed  In  tlilB  opinion. 
Iteversed  and  remanded. 


(IM  IIL  BD) 

PBOPLB  ex  rtA.  K00HBB8PB1BOBB. 

Oonnty  GoUeetor,  t.  BOGEBS. 
(Snpreme  Court  ot  Illinois.  Jan.  19,  1807.) 
AssESSMiNT  BT  LoTs  —  CosriRiiATio^ — TiHE  or 

RaIBIKO  OBfEOTIO!f. 

An  objection  that  land  assessed  by  lots  lor 
a  public  UnprovemeDt  had  never  been  laid  out 
in  lots  may  be  taken  in  proceedings  to  obtain  a 
judgment  of  sale  after  coafirmat^n  of  the  as- 
sessment, since  in  such  case  the  confirmatlos  im 
void. 

Appeal  from  Cook  county  court;  O.  N.  Gfti^ 
ter.  Judge. 

Proceeding  by  D.  EL  Kochersperger,  coun- 
ty collector,  against  John  0.  Eggera,  to  ea- 
force  an  assessment.  From  an  order  of  tbe 
county  court  refusing  to  enter  a  judgment 
for  sale  of  defendant's  land,  the  collector 
appeals.  Affirmed. 

J.  D,  Adair,  for  appellant  Walther  A  Lan- 

aghen,  for  appellee. 

CARTWRIGHT,  J.  The  county  collector 
of  Cook  county  applied  to  the  county  court 
for  a  judgment  for  tbe  sale  of  lots  25  to  48, 
both  Inclusive,  In  the  subdivision  of  a  certain 
block  of  land  in  Chicago.  These  lots  bad 
been  aasessed  (12.00  each  in  the  name  of  ap- 
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p^ee,  for  laying  a  water-supply  pipe,  under 
an  ordinance  of  the  clly  oC  COitcago.  The 
assessment  had  been  confirmed,  and  the  lots 
returned  as  d^inquent  Appellee  appeared, 
and  objected  to  the  entry  of  an  order  of 
sale,  because  no  such  lots  were  shown  of 
record  or  otherwise.  It  was  proved,  and  It 
Is  conceded,  that  at  the  time  of  making  the 
assessment,  and  when  the  asseesment  roll 
was  confirmed,  block  4  was  a  tract  of  land 
contalnlDg  between  5  and  6  acres,  which  bad 
not  been  subdivided  Into  lots,  and  that  as  a 
matter  of  fact  there  were  no  lots  In  said 
block.  The  application  for  Judgment  against 
the  supposed  lots,  which  it  was  conceded  had 
no  existence,  was  denied.  It  Is  admitted 
that  the  objection  sustained  would  have  been 
a  good  one  If  made  upon  the  application  for 
confirmation,  but  It  Is  darned  that  It  was 
too  late  to  make  It  In  this  proceeding  for  a 
jadf^ent  of  sale.  If  the  judgment  of  con- 
firmation was  not  TOld,  but  merely  errone- 
ous, this  would  be  true,  and  the  only  remedy 
for  audi  a  judgment  would  be  by  appeal  or 
writ  of  error.  But,  If  the  judgment  of  con- 
firmation was  TOld,  It  could  be  resisted  at 
any  time  or  place,  and  as  well  upon  an  ap- 
plication for  a  ju^ment  of  sale  as  else- 
where. CnlTer  r.  People,  161  IlL  88.  43  N.  E, 
812.  A  proceeding  of  ttils  character  Is  against 
the  land,  and  the  subject-matter  of  the  judg- 
ment must  be  capable  of  Identification,  or 
the  judgment  will  be  void.  Where  It  is  not 
possible  to  tell  what  land  was  assessed,  or 
against  what  land  the  judgment  of  conflniia- 
tlon  was  entered,  the  assessment  and  judg- 
ment will  be  void.  People  t.  Chicago  &  A, 
R.  Co.,  96  IlL  369;  People  t.  Dragstmn.  100 
IlL  286;  Sanford  t.  People,  102  IlL  874; 
Pickering  t.  Lomax,  120  lU.  280, 11  N.  E.  175. 
Appellee  owned  block  4,  but  there  was  no 
plat  or  subdivision  from  which  It  was  possi- 
ble to  locate  any  part  of  the  block  as  the 
part  Intended  to  be  described  as  all  or  any 
one  of  the  suRMsed  lots.  No  lot  represent- 
ed any  particular  part  of  the  block,  and  n<me 
could  be  located  or  identified. '  The  judgment 
of  sale,  if  entered,  would  have  been  a  nulli- 
ty. It  is  suggested  that  on  tbto  account  ap- 
pellee bad  no  standing  in  court  to  object  to 
the  entry  of  judgment;  but,  as  was  said  in 
People  T.  Dragstran,  supra,  the  collector 
could  base  no  etaim  on  that  ground  to  have 
the  judgment  reversed.  It  would  be  no 
ground  for  reversaL  since  he  was  not  preju- 
diced by  the  refusal  of  the  county  court  to 
rater  a  void  judgment  which  could  never  be 
enforced.  It  Is  also  said  that  appellee's  rem- 
edy should  be  by  bill  in  chancery  to  restrain 
the  collection  of  the  assessment  upon  the 
ground  that  the  judgment  or  sale  might  be 
a  cloud  upon  his  title  to  block  4.  As  appel- 
lant was  not  injured  In  any  way  by  the  re- 
fusal to  enter  a  void  Judgment,  that  ques- 
tion would  be  Immaterial  In  this  ease;  but 
In  Sanford  v.  People,  supra,  where  Judgment 
was  rendered  against  the  appellant's  lot,  and 
there  iroM  no  plat  made  or  recorded,  al- 


though the  judgment  could  not  affect  her 
title,  her  objection  was  sustained,  and  the 
judgment  was  reversed,  because  a  sale  might 
operate  to  embarrass  her  title.  The  judg- 
ment of  the  coun^  court  will  be  afiirmed. 
Affirmed. 

(164  111.  485) 
DB  GRAFF  et  aL  y.  WENT. 
(Supreme  Court  of  lllinoiB.  Jan.  19,  1897.) 
Aliens— Ability  to  Hold  Land. 
The  alien  law  (Act  June  16,  1887),  S  1, 
prohibits  aliens  from  tailing  lands  by  devise  or 
otlierwise,  except  that  beirs  who  had  acquired 
title  might  hold  and  sell  the  land  within  three 
years.  Section  3  proTides  that  a  resident  alien, 
who  has  declared  bis  intention  to  become  a  citi- 
zen, may  take  and  bold  real  estate,  and  during 
six  years  dispose  of  it  aa  a  citizen,  provided  he 
records  a  certified  copy  of  his  declaration  in  the 
recorder's  office.  In  1801  a  proviso  was  added 
to  section  3,  that,  where  a  deed  to  land  is  made 
to  an  alien,  he  may  convey  to  a  citizen  a  good 
title,  if  the  deed  is  executed  before  proceedings 
by  the  Btate  to  seize  the  land;  and  any  deed 
"heretofore  made"  by  any  such  alien  shall  have 
the  same  force  against  land  so  conveyed  to  an 
alien  as  if  it  had  been  made  to  a  citizen.  Hdrf, 
that  such  proviso  only  applies  to  the  class  of 
aliens  in  section  3  of  the  act  of  1887. 

Appeal  from  cireuit  court.  Cook  county;  M. 
F.  Tuley,  Judge. 

Bill  by  P.  S.  De  Graff  and  others  against 
Sarah  Went  for  partition  of  certain  land. 
From  a  Judgment  dismissing  the  bill,  com- 
.  plainants  appeaL  Affirmed. 

Flower,  Smith  &  Musgrave  and  Cratty 
Bros.,  Gray  &  MacLaren,  tor  appdlants.  J. 
Warren  Pease,  for  appellee. 

PHILLIPS,  J.  William  Went,  a  natural- 
ized citizen  of  the  United  States,  died,  tes- 
tate, August  10,  1892,  seised  of  certain  real 
estate  and  personal  property  within  this 
state,  which  by  his  will,  dated  March  16, 
1892,  was  devised  to  his  wife,  Sarah  bouls 
(nto  Went),  in  trust  for  his  siurlvlng  slaters 
and  tbeir  lawful  descendants.  That  will 
was  duly  probated  In  Cook  county,  and  his 
wife  renounced  to  take  under  the  will,  and 
elected  to  take  imder  the  law.  Tbes.surTiv- 
Ing  sisters  of  William  Went  were  Susannah 
Went,  Jane  Holland,  Elizabeth  Tamold,  and 
Frances  Barnes,  who  were  and  are  subjecta 
of  Great  Britain,  residing  In  the  United  King- 
dom. A  bill  for  partition  was  filed  by  ap- 
pellants, from  which  It  appeared  that  Susan- 
nah Went,  by  her  deed  of  date  December  12, 
1894,  conveyed  her  interest  In  said  real  es- 
tate to  the  appellant  De  GraflF;  and  said 
Jane  Holland  and  Frances  Barnes,  by  their 
separate  deeds  of  date,  respectively,  Novem- 
ber 5,  1894,  and  October  29,  1894,  conveyed 
their  several  Interests  to  the  appellant  Man- 
ning. Appellants  are  now,  and  have  al- 
ways been,  citizens  of  the  United  States. 

On  hearing,  the  bill  was  dismissed  for 
want  of  equity,  and  complainants  appeal. 
Their  contention  Is  that,  by  virtue  of  the 
amendment  of  1891  to  the  "Allen  Law."  said 
surviving  alsten  acquired  power,  under  thei 
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said  irUl  of  William  Went,  to  convey  a  good 
title  to  their  reBpectlre  Interests  to  citizens 
of  the  United  States,  provided  such  convey- 
ance was  made  before  proceedings  Instituted 
by  the  state  to  escheat  the  property;  and, 
said  surviving  slst^s  having  so  conveyed 
their  respective  Interests  to  appellants,  citi- 
zens of  the  United  States,. appellants  there- 
by acquired  a  good  title  thereto.  This  con- 
tention Involves  the  construction  of  the  act 
of  1887  and  the  amendatory  act  of  1891,  In 
reference  to  aliens.  By  the  legislation  prior 
to  1887,  aliens  coald  hold  or  convey,  Inherit 
or  transmit,  by  descent  or  devise,  the  title 
to  real  estate,  equally  with  citizens.  By  the 
act  of  1887,  the  right  was  restricted.  The 
first  section  of  that  act  provides  "that  a  non- 
resident alien  *  *  *  shall  not  be  capable 
of  acquiring  title  to,  or  taking  or  holding  any 
land  or  real  estate  In  this  state  by  descent, 
devise,  purchase  or  otherwise,"  except  (then 
follow  certain  exceptions  as  to  heirs  or  aliens 
who  held  title  prior  to  the  passage  of  the 
act,  and  certain  other  exceptions  having  no 
bearing  upon  the  case).  Section  2  relates  to 
pownal  proper^  of  aliens  entirely.  Sectl<m 
3  provides  "that  an  alien  resident  of  the 
United  States,  who  has  declared  or  shall  de- 
clare his  Intention  of  becoming  a  citizen  of 
the  United  States  In  accordance  with  tlie 
naturalization  laws  thereof,  shall  thereupon 
be  authorized  and  enabled  to  take  and  hold 
lands  and  real  estate  of  any  kind  whatso- . 
ever  to  him,  and  hla  heirs  and  assigns,  for- 
ever, and  may  during  six  years  thereafter 
seU,  assign,  mortgage,  devise,  and  dispose  of 
the  same  in  any  manner  as  be  might  or 
could  do  If  he  were  a  natural-bom  citizen  of 
the  United  States;  provided,  that  he  shall  at 
the  time  of  acquiring  sach  lands  cause  to  be 
recorded,  in  the  office  of  the  recorder  of 
deeds  in  the  county  wherein  such  lands  lie, 
a  certified  copy  of  bis  declaration  of  Inten- 
tion to  become  such  citizen."  The  amend- 
ment of  1891  was  added  to  sectton  3,  and  Is 
asfoUows:  "Provided,  that  In  all  cases  where 
any  deed  to  any  land  in  this  state  has  been 
or  shall  be  made  to  any  alien,  snch  alien 
shall  have  power  to  convey  to  a  (dtlzen  of 
the  United  States  a  good  title  thereto,  or  en- 
cumber the  same  In  favor  of  a  citizen,  and  a 
Judgment  or  decree  against  such  alien  shall 
be  a  lien  on  such  land,  if  such  deed,  encum- 
brance, Judgment  or  decree  shall  be  made, 
executed  or  entered  before  any  legal  pro- 
ceedings are  taken  to  seize  said  loud  In  be- 
half of  the  state  of  Illinois,  and  any  deed  or 
encumbrance  heretofore  made  by  any  such 
alien — shall  have  the  same  force  and  effect 
against  any  land  so  conveyed  or  to  be  con- 
veyed to  any  alien,  as  If  such  deed,  or  en- 
cumlKtince,  had  been  made  by  a  citizen  of  the 
United  States."  Section  4:  "If  any  alien  who 
has  declared  his  Intention  of  becoming  a  citi- 
zen shall  not  become  a  naturalized  citizen 
of  the  United  States  withinsix  yearsafterthe 
declaration  of  his  Intention,  and  be  living, 
shall  not  have  sold  said  real  estate  to  pur- 


chasers  thereof  tot  value,  and  In  good  faith, 

such  real  estate  acquired  by  Mm  under  the 
authority  ot  this  act,  shall  revert  to,  escheat, 
and  become  the  property  of  the  state  of  Illi- 
nois." The  other  sections  of  the  act  r^te 
to  the  manuer  of  enforcing  escheats. 

TblB  alien  law  of  1887  has  been  before  this 
court  In  Wunderle  v.  Wnnderle,  144  IlL  4(^ 
33  N.  B.  195;  Schnltze  v.  Schultze,  144  lU. 
290,  33  N.  E.  201;  Bchaefer  v.  Wunderle,  151 
lU.  557.  39  N.  £.  623;  Beavan  v.  V.  ^t.  153 
m.  602.  41  N.  E.  ei;  Byan  v.  Bgan,  156  HI. 
224, 40  N.  SL  827.  In  Wundo-le  v.  Wunderle 
this  act  was  held  constitutional,  and  it  was 
further  held  that  the  aot  provided  that  non* 
resident  allms  lAonld  not  be  camble  of  ac- 
quiring title  to  or  holding  real  estate,  and 
this  language  of  the  act  could  not  be  con- 
strued as  pwmitUng  nnuvaldeat  aliena  to 
bold  a  defensible  tltl^  subject  to  be  diverted 
only  by  fwfeitnre  is  favor  of  the  state.  It 
was  also  deidared  In  that  opinion  that,  imder 
artlide  6  of  the  federal  conatltutlOQ.  provl- 
aloos  in  regard  to  the  transfw,  devise,  or  In- 
heritance of  property  were  proper  subjects 
fw  regulation  by  the  treaty-making  power  of 
the  United  States;  and  white,  at  common 
law,  the  title  to  real  prop^ty  must  be  vested 
aud  passed  aooordlng  to  the  lex  rel  sitae,  yet, 
where  there  is  a  treaty  between  the  United 
States  and  a  foreign  power,  such  a  treaty 
would  control  ot  suspend,  the  statutee  of  a 
state  which  were  in  cenfllct  therewith. 
Schaefer  v.  Wunderle  was  an  aj^catloa  for 
leave  to  file  a  bill  ot  review  In  Wunderle  v. 
Wnnderle.  In  Schultae  v.  Schultze  It  was 
held  that  where  a  citizen  of  the  United 
States  died  Intestate,  leaving  heirs  resident 
of  and  citizens  of  Bicmra,  who  would  be  bla 
heirs  but  for  thdr  alienage,  by  reason  of  sec- 
tion 7  ot  the  treaty  between  the  United 
States  and  Bremen,  concluded  In  1827,  snch 
heirs  could  inherit  and  would  take  a  fee  de- 
terminable by  the  conexercise  of  ttae  poww 
of  sale  within  three  years,  such  as  proyided 
for  by  tliat  treaty,  and  may  maintain  a  pro- 
ceeding for  psj-tition.  In  Kyan  v.  Bgan  it 
was  held  that  nonresident  alien  devisees 
could  not  take  lands  In  Illinois  under  the 
win  of  naturalized  citizens.  In  Beavan  v. 
Went  the  will  In  the  case  at  bar  was  before 
this  court,  on  a  bill  for  partition,  filed  by 
Beavan,  claiming  that  he  and  Sarah  Went, 
widow,  were  tenants  in  common  of  this  real 
estate,  as  the  two  sist^  and  their  descend- 
ants referred  to  were  nonresident  aliens,  and 
incapable  of  taking  real  estate  under  the  act 
of  1887;  that  his  grandmother  was  a  sister 
of  the  deceased  Went;  and  that  she  and  his 
own  father  and  mother  were  nonresident 
aliens,  he  himself  being  a  naturalized  citizen. 
This  court  held  that  as  Beavan  most  trace 
bis  heirship  to  the  deceased  through  nonresi- 
dent aliens,  who,  if  living,  conld  not  have  In- 
berited,  he  (BeavEin)  could  not  succeed  to  the 
estate  as  next  of  kin;  that  an  alien  is  not 
regarded  as  having  sufficient  Inheritable 
blood  to  tnuwmlt  tbe  b^eritauce  thnvgh  col? 
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lateral  belrs  who  are  citizens.  These  are  the 
ouly  cases  uuder  which  the  act  of  1SS7  has 
beeD  before  this  court,  and  In  none  of  them 
was  the  amendment  of  1891  under  considera- 
tion. From  these  cases  we  have  declared  the 
rule  to  be  that  an  alien  cannot  Inherit,  take 
by  devise,  nor  Ui  possessed  of  Inheritable 
blood  to  transmit  to  a  citizen,  except  where, 
by  ti-eaty,  the  statute  Is  suspended  as  to  the 
citlzeu  of  the  country  with  which  the  treaty 
is  made.  "The  rule  of  construction  as  to  a 
proviso  requires  a  strict  interpretation.  A 
proviso  In  a  statute  is  to  be  strictly  con- 
strued. It  takes  no  case  out  of  the  enacting 
clause  which  Is  not  fairly  within  the  terms 
of  the  proviso.  ♦  •  ♦  The  office  of  a  pro- 
viso generally  is  either  to  except  something 
from  the  enacting  clause,  to  qualify  or  re- 
strain its  generality,  or  to  exclude  some  pos- 
sible ground  of  misinterpretation  of  Its  ex- 
tending to  cases  not  intended  to  be  brought 
within  Its  purview."  Potter's  Dwar.  SL  118. 
"A  proviso  Is  something  Ingrafted  upon  a 
preceding  enactment,  generally  Introduced  by 
the  word  'provided.'  It  Is  commonly,  In  the 
absence  of  any  contrary  Indication,  con- 
strued to  afTect  merely  the  one  paragraph  to 
which  it  is  attached."  Blsh.  Wr.  Law,  i  57. 
In  Rawls  t.  Doe,  23  Ala.  240,  the  court  says: 
"In  this  aspect  of  the  case,  the  first  question 
Is  whether  the  proviso  which  Is  found  in  the 
first  section  of  the  act  of  1843  applies  to  the 
whole  act,  or  Is  to  be  confined  to  the  section 
to  which  It  Is  attached.  As  the  natural  and 
appropriate  ofbce  of  a  proviso  is  to  restrain 
or  qualify  some  preceding  matter,  we  thlnlc, 
upon  sound  principles  of  construction.  It 
should  be  confined  to  what  precedes,  unless 
It  is  clear  that  It  was  Intended  to  apply  to 
subsequent  matter.  In  the  present  case,  we 
can  perceive  no  good  reason  why  the  limita- 
tion of  the  proviso  should  be  extended  to  the 
second  section.  On  the  contrary,  the  effect 
of  such  an  application  would  be  to  give  to 
that  section  a  partially  retroactive  operation, 
which,  although  It  Is  allowed,  is  not  a  con- 
struction favored  by  courts,"— thus  showing 
that,  In  the  opinion  of  the  court  In  that  case, 
a  proviso  may  apply  to  a  section  to  which  it 
la  not  annexed,  If  a  good  reason  appears  why 
It  should.  "In  Savings  lust.  v.  Maltin,  2i 
Me.  3G0,  It  was  held  In  the  case,  which  led 
to  a  great  and  able  discussion,  that  a  saving 
clause  in  a  statute,  In  the  form  of  a  proviso, 
restricting,  In  certain  cases,  the  operation  of 
the  general  language  of  the  enacting  clause, 
was  not  void,  though  the  proviso  he  repug- 
nant to  the  general  language  of  the  enacting 
clause.  The  true  principle,  undoubtedly.  Is 
that  the  sound  interpretotlon  and  meaning 
of  the  statute,  on  a  view  of  the  enacting 
clause,  and  proviso,  taken  and  construed  to- 
gether, is  to  prevail.  If  the  principal  object  of 
the  act  can  be  accomplished  and  stand,  under 
the  restriction  of  the  saving  clause  or  provi- 
so, the  same  Is  not  to  be  held  void  for  repug- 
nancy." 1  Kent,  Comm.  (13th  Ed.)  463,  note 
b.   A  proviso  la  to  be  construed  as  affecting 


the  paragraph  to  which  it  Is  annexed. 
Spring  V.  Collector  of  Olney,  78  III.  107.  The 
principle  of  construction  requires  the  sound 
interpretation  and  meaning  of  the  statute, 
taking  into  consideration  the  enacting  clause, 
the  saving  clause,  and  proviso,  together  with 
the  title  of  the  adt  In  this  state.  Under  the 
constitution,  the  title  of  the  act  must  express 
the  subject-matter.  People  v.  Gaulter,  149 
111.  39,  36  N.  E.  B7C.  The  act  of  1891,  by  its 
title,  and  by  the  first  section  thereof,  only 
purports  to  amend  section  3  of  the  act  of 
1887,  and  the  only  amendment  to  that  sec- 
tion l8  by  the  addition  of  the  second  proviso. 
The  first  section  of  the  act.  ot  1887  was  in- 
tended to,  and  did,  prohibit  aliens  from  ac- 
quiring title  to  or  taking  and  holding  lands 
by  purchase,  devise,  descent,  or  otherwise, 
except  that  the  heirs  of  aliens  who  had  there- 
tofore acquired  title  to  lands  could  take  and 
hold  title  and  sell  the  same  within  a  period 
of  three  years.  Section  3  had  reference  to 
another  class  of  aliens,  who,  by  its  provi- 
sions, ooul^  acquire  title  to  lands,  and,  with- 
in six  years  after  acquiring  such  title,  could 
sell,  assign,  mortgage,  devise,  and  dispose  of 
the  same  to  the  same  extent  that  a  natural- 
bom  citizen  could  do.  That  class  of  aliens 
to  which  that  section  refeiTed  were  alien 
males,  who  had  declared  an  intention  to  be- 
come citlzena  of  the  United  States  under  Its 
naturalization  laws,  and  also  females  who  In 
good  faith  became  actual  residents,  etc.,  with 
a  declaration  of  Intention  to  become  citizens. 
The  alien  male  still  remains  an  alien,  and  be 
only  is  a  citizen  when  he  has  fully  complied 
with  the  naturalization  laws.  With  an  alien 
female,  her  Intention  to  become  a  citizen  and 
an  actual  resident  was  by  that  section  sufli- 
clent  ito  make  her  a  citizen.  The  additional 
proviso  to  section  8  by  tiie  act  of  1891  is  that, 
where  any  deed  to  any  land  in  this  state  has 
been  or  shall  be  made  to  any  alien,  such 
alien  shall  have  power  to  convey,  etc.  After 
the  act  of  1887,  no  deed  could  be  made  to 
any  alien  except  one  designated  by  section 
3.  To  such,  a  deed  could  be  made.  The 
proviso  made  by  the  act  of  1801  could,  there-  . 
fore,  only  apply  to  aliens  male  who  had  de- 
clared their  intention  of'becoming  citizens  or 
aliens  females  who  were  actual  aud  in  good 
faith  residents  of  the  United  States.  This 
construction  Is  In  accordance  with  the  title 
of  the  act,  and  its  letter  aud  spirit.  By  any 
other  construction,  the  proviso  to  section  3  of 
the  act  of  1887  by  the  amendment  of  1891 
would  render  null  and  void  section  1  of  the 
act,  which  provides  that  a  nonresident  alien 
shall  not  be  capable  of  acquiring  title  to  or 
holding  auy  lands  or  real  estate.  The  sisters  ' 
of  the  testator  were  nonresident  aliens,  and 
could  not  Inherit,  nor  could  they  take  by  de- 
vise. They  could  therefore  convey  nothing 
by  their  deed.  The  appellants,  claiming  un- 
der such  deeds,  have  no  title,  and  the  bill  was 
properly  dismissed.  The  decree  of  the  cir- 
cuit court  of  Cook  county  Is  affirmed.  Af- 
firmed. 
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HOME  INS.  CO.  OF  NEW  TOEK  T. 
MENDENHALL. 
(Supreme  Court  of  lUinoia.  Jan.  10,  18D7.) 

ISBUBAXCB— IXSLRABLE  ISTKKEST— Dl8CU)SUl:E  OF 

Title  to  Isslhek's  Aqent— QL'KatioUs  of 
Pact— Vacant  Bi'iLDiNG— Fkal'u, 

1.  To  constitute  an  Insurable  interest  in  real- 
ty, the  title  of  the  assnred  need  not  be  one  in 
fee.  It  is  euough  if  he  holds  such  a  relation 
to  the  property  that  its  destruction  by  the  peril 
insured  against  involves  pecuniary  loss  to  him. 
m  111.  App.  30,  affirmed. 

2.  Where  one  holdine  an  Insurable  interest  in 
realty  fully  discloses  his  title  to  the  agent  of 
the  insurer  when  the  insurance  is  written,  his 
right  to  recover  for  a  loss  under  the  polity  is 
not  barred  by  the  fact  that  the  agent  has  In- 
serted therein  a  title  different  from  that  stated. 

3.  It  is  a  question  of  fact  whether  a  building, 
at  the  time  of  a  lora  under  a  policy  of  insut^ 
ance,  was  "vacant  and  unoccupied,"  within  the 
meaning  of  a  provision  invalidating  the  policy 
if  the  building  became  vacant  or  unoccupied 
without  the  consent  of  the  insurer. 

4.  Where  the  assured  has  sworo  to  a  proof 
of  Joss  which  contains  a  statement  that  he  had 
title  to  the  property  in  fee  simple,  when  in  fact 
he  had  only  an  insurable  interest  a»an  heir  ex- 
pectant, it  is  a  question  of  fact  whether  the 
statement  was  made  with  fraudulent  Intent. 
64  HI.  App.  30,  affirmed. 

Appeal  from  appellate  court,  Third  district. 

Action  by  J.  A.  Mendenball  against  the 
Home  Insurance  Company  of  New  York  on 
a  fire  Insurance  policy.  From  an  alllrmance 
of  a  Judgment  In  favor  of  plaintiff  (64  111. 
App.  30),  defendant  appeals.  Affirmed. 

This  Is  a  suit  on  an  Insurance  policy, 
brought  by  J.  A.  Mendenball  against  the 
Home  Insurance  Company  of  New  York. 
On  the  27th  day  of  October,  1889,  J.  A.  Men- 
denball procured  from  W.  S.  Rearlck,  the 
agent  of  the  Home  Insurance  Company  at 
Ashland,  III.,  a  policy  of  Insurance  on  two 
dwelling  bouses  and  certain  household  goods 
situated  near  Pleasant  Plains,  In  Sangamon 
county.  111.,  aggregating  in  amount  some 
$5,300.  The  agent  of  the  company  wrote  np 
the  policy  on  the  ordinary  blanks  In  use  by 
tals  company,  ailing  In  the  blank  spaces  with 
the  data  supplied  by  Mendenhall.  As  Is 
usual  In  such  policies,  the  conditions  of  the 
Insurance  were  printed  on  the  face  and  back 
of  the  Instrument.  Among  these  conditions 
were  the  following:  "(1)  •  •  •  If  the 
above-mentioned  "premises  shall  be  occupied 
or  used  so  as  to  increase  the  risk,  or  become 
vacant  or  unoccupied  without  notice  to  and 
consent  of  the  company  In  writing,  •  •  • 
or  If  the  Interest  of  the  assured  in  the  prop- 
erty, whether  as  owner,  trustee,  consignee, 
factor,  agent,  mortgagee,  lessee,  or  other- 
wise, be  not  truly  stated  in  this  policy, 
•  •  •  then  and  In  every  such  case  this 
policy  shall  be  void.  ♦  •  *  (4)  If  the  in- 
terest of  the  assured  In  the  property  be  any 
other  than  the  entire,  unconditional,  and  sole 
ownership  of  the  property,  for  the  use  and 
benefit  of  the  assured,  or  If  the  buildings 
stand  on  leased  ground,  It  must  be  so  repre- 
sented to  the  company,  and  so  expressed  In 
the  written  part  of  the  policy;  otherwise 


the  policy  shall  be  void.  •  *  •  (9)  •  •  • 
AH  fraud  or  attempt  at  fraud,  by  false 
swearing  or  otherwise,  shall  cause  a  forfei- 
ture of  all  claim  on  this  company  under  this 
policy.  •  •  •  And  It  being  hereby  under- 
stood and  agreed  by  and  between  this  com- 
pany and  the  assured  that  this  policy  Is  made 
and  accepted  In  reference  to  the  foregoing 
terms  and  conditions,  and  to  the  class  of 
hazards  and  memoranda  printed  on  the  back 
of  this  policy,  which  are  hereby  declared  to 
be  a  part  of  this  contract,  and  are  to  be  used 
and  resorted  to  In  order  to  determine  the 
rights  and  obligations  of  the  parties  hereto 
In  all  cases  not  herein  otherwise  specifically 
provided  for  In  vn-Iting."  On  the  night  of 
March  5,  1804,  the  buildings  described  In  this 
policy  were  destroyed  by  fire.  Appellant 
having  refused  payment  under  the  policy, 
this  suit  was  begun  In  the  circuit  court  of 
Sangamon  county.  To  the  declaration, 
which  Is  In  the  usual  form,  the  defendant 
pleaded  the  general  Issue,  and  five  special 
pleas.  The  first  of  these  alleged  that  the 
building  was  vacant  and  unoccupied,  con- 
trary to  the  terms  of  the  policy.  The  second 
set  up  a  clause  In  the  policy  whereby  a  for- 
feiture was  declared  In  case  the  Interest  of 
the  assured  was  not  truly  set  out  In  the  pol- 
icy. The  third  set  up  a  clause  declaring  a 
forfeiture  In  case  the  Interest  of  the  assured 
was  other  than  that  of  unconditional  and 
sole  ownership.  The  fourth  set  up  a  clause 
forfeiting  the  policy  In  case  of  fraud  or 
false  swearing,  and  alleging  that  the  plain- 
tiff swore  falsely  In  making  proofs  of  loss  on 
the  occasion  of  a  previous  fire,  by  which  an- 
other building  Included  In  the  policy  had  been 
destroyed.  And  the  fifth  was  a  formal  plea 
of  set-off,  under  which  the  defendant  pro- 
posed to  recover  back  the  money  paid  to 
plaintiff  on  the  former  loss,  because  of  the 
alleged  false  swearing  in  making  the  proofs, 
as  averred  In  the  fourth  plea.  Replications 
were  filed,  and  the  issues  were  submitted  to 
the  court,  a  jury  being  waived.  It  appears 
from  the  evidence;  That  the  plaintiff  was, 
at  the  time  he  made  the  application.  In  pos- 
session and  control  of  the  property.  That 
he  then  resided  upon  an  adjacent  tract  of 
land,  which  had  also  been  placed  In  his  pos- 
session and  control  by  his  father,  who  heM 
the  legal  title.  The  father,  desiring  that  the 
plaintiff  should  bare  as  much  land  as  his 
brother,  bad  bought  the  property  in  ques- 
tion at  a  master's  sale  a  few  days  before  the 
application  was  made;  and,  though  he  had 
not  then  received  a  deed  from  the  master, 
he  caused  the  plaintiff  to  be  then  possessed. 
That  possession  continued  thereafter.  It  be- 
ing the  understanding  between  the  father 
and  the  plaintiff  that  the  latter  was  to  have 
the  property.  The  father  so  provided  in  his 
will,  which  was  made,  as  the  evidence  tends 
to  show,  previous  to  this  application.  It  was 
the  understanding  between  the  father  and 
the  appellee  that  this  land,  as  well  as  the 
otfaw  tracts,  was  to  be  the  appellee's,  and  he 
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bad  full  control  of  the  same,  and  treated  it 
as  though  be  had  the  absolute  title  thereto. 
The  facta  as  to  his  interests  were  stated  to 
the  agent  through  whom  the  Insurance  was 
effected,  and  he  was  not  misled  as  to  the 
condition  of  the  title.  Appellee  bad  entire 
possession,  with  the  exclusive  use  and  enjoy- 
ment, and  a  reasonable  expectation  of  be- 
coming the  owner  in  fee.  The  building 
burned  was  occupied  by  a  tenant  whose 
term  was  to  expire  on  March  1st,  and  appel- 
lee bad  rented  it  to  another  tenant,  who  was 
ready  to  enter.  The  old  tenant  held  over  un- 
til Friday  afternoon,  March  2d.  The  next 
day  the  new  tenant  went  Into  the  house,  and 
did  some  cleaning;  and  on  Monday  he  pla- 
ced some  of  his  furniture  in  the  house,  put 
up  a  stoves  and  made  a  fire  therein,  but,  by 
reason  of  rain,  did  not  complete  his  move 
that  day.  That  night  the  fire  occurred.  In 
the  trial  before  the  circuit  court,  10  proposi- 
tions of  law  were  submitted  by  appellant, 
some  of  which  were  held,  and  some  refused. 
The  court  found  the  issues  for  plaintiff,  and 
rendered  judgment  tor  fl,600.  On  appeal 
to  the  appellate  court  this  Judgment  was  af- 
firmed, and  from  that  judgment  this  appeal 
la  prosecuted  to  ttOB  court 

Patton,  Hamilton  &  Patton,  for  aK>eUant 
Oonnoliy,  Mather  So  Snlgg,  for  appdlee. 

■  PHIIXIP8,  J.  (after  stating  the  facts). 
Three  propositions  are  presented  and  argued 
by  apiieUant,  urging  the  reveiBal  of  the  Judg- 
ment of  the  mtpeUate  court:  (1)  That  appl- 
ies had  no  Insurable  Interest  In  the  property 
burned  at  the  tline  the  policy  was  Issued;  (!0 
that  the  premises  were  vacant,  within  the 
meaning  of  the  clause  In  the  poUcy  relating 
th««to,  at  the  time  they  were  destroy;  (3) 
that  appellee,  in  making  proofs  of  loas  as  to 
a  fire  which  occurred  about  four  yeara  pre- 
vious, falsely  swore  that  he  was  the  owner 
In  fee  of  the  promises,  who^fore,  under  the 
policy,  he  is  barred  of  recorerlng  In  this  case. 
All  these  proposltienB  are  ably  argued  by 
counsel  for  appelant,  and  any  one  of  them, 
if  sustained,  would  defeat  a  recovery  under 
this  policy. 

At  the  time  of  the  issuance  of  the  policy 
herein,  the  80  acres  of  land  on  which  these 
buildings  were  located  had  been  purchased 
by  the  fothw  of  ai^rellee  at  a  masta  In  chan- 
cery sale  in  partition;  but  the  20  days  pro> 
Tided  our  statute  to  Intervene  betwerai  the 
filing  of  the  master's  report  and  the  confirma- 
tion thereof  had  not  elapsed,  so  that  no  deed 
had  been  issued.  Tlie  presumption,  ho;w- 
ever,  is  that  the  &ther  of  appellee  had  com- 
plied with  the  usual  decree  entered  In  such 
cases,  and  paid  to  the  master  a  part  or  the 
whole  of  the  purchase  money,  as  the  decree 
might  provide,  and  at  the  expiration  of  '20 
days,  if  no  exceptions  were  filed  to  the  report, 
he  would  receive  a  deed  from  the  master. 
Meanwhile,  If  the  buildings  burned,  the  loss 
would  fall  on  him.  His  title,  It  la  true,  at 
the  time  was  one  in  expectancy,  but,  under 


certain  conditions,  was  sure  to  ripen  into 
one  absolute  Where  the  title  of  one  is  such, 
though  not  in  tee,  that  he  would  suffer  a 
loss  or  damage  by  the  destruction  of  the 
premises,  he  may  protect  his  interest,  what- 
ever may  be  the  nature  of  It,  by  Insurance, 
and  thus  It  follows  that  an  Insurable  luter- 
est  Is  not  always  a  fee-simple  title.  It  ap- 
pears from  the  evidence  In  this  case  that  the 
father  bought  the  land  for  appellee,  and  so 
at  once  Informed  him.  He  placed  appellee 
In  possession,  so  that  be  received  the  rents 
and  profits,  and  at  once  informed  him  that 
be  had  made  a  will  devising  these  premises 
to  him.  Appellee  took  possession  as  an  heir 
expectant,  and  paid  taxes,  and  exercised  all 
acts  of  ownership  over  the  land.  The  father 
liad  two  sons.  The  other  son,  by  the  will, 
was  devised  240  acres,  and  this  SO  was  In- 
tended by  the  fathor  to  make  both  sons 
equal,  so  that  appellee  had  a  reasonable  ex- 
pectancy of  Inheriting  and  becoming  the 
owner  In  fee.  In  Wood,  Ins.  8  206,  it  is  said: 
'^t  is  not  necessary  that  the  insured  should 
have  either  a  legal  or  equitable  Interest,  or 
Indeed  any  property  interest,  in  the  subject- 
matter  insured.  It  is  eooi^h  If  he  holds 
such  a  relation  to  the  property  that  its  de- 
struction by  the  pertl  insured  against  In- 
volves pecuolary  loss  to  him,  or  those  tor 
whom  he>  acts.  It  need  not  be  an  existing 
jus  in  re,  nor  jus  ad  ran.'*  Again,  In  sec- 
tion 268,  the  same  author  says:  "The  inter- 
est need  not  be  vested.  It  is  sufficient  if  it 
exists  at  the  time  ot  the  insurance  and  loss, 
though  contingent,  and  liable  never  to  at- 
tach or  be  perfected  by  occupancy  or  posses- 
sion," and,  quoting  from  a  leading  case,  he 
adds  that:  "The  contract  of  Insurance  is 
^iplleable  to  protect  men  against  uncertain 
events  which  may  In  any  wise  be  of  disad- 
vantage  to  them,— not  only  those  persons  to 
whom  poelttve  loss  may  arise  by  such  events 
occasioning  the  deprivation  of  that  which 
they  may  possess,  but  those,  also,  who,  In 
consequence  of  such  evente,  may  have  int^ 
cepted  from  them  advantage  or  profit  which 
but  for  such  evente  they  would  acquire,  ac- 
cording to  the  ordinary  and  probable  course 
of  things."  In  the  language  of  Mr.  Justice 
Gray  In  tiie  case  of  Eastern  B.  Go.  v.  Relief 
Fire  Ins.  Co.,  98  Mass.  423:  "By  the  law  of 
insurance^  any  person  has  an  Insurable  Inter- 
est In  property  by  the  existence  of  which 
he  receives  a  benefit,  or  by  the  destruction 
of  which  he  will  suffer  a  loss,  whether  he 
has  any  titie  in,  or  Hen  upon,  or  possession 
of  the  property  itself."  May  on  Insurance 
says  that:  "While  the  earlier  cases  show  a 
disposition  to  restrict  It  [Insurable  Interest] 
to  a  clear,  subsl^tlal,  vested,  pecuniary  In- 
terast,  and  to  deny  its  applicability  to  a  mere 
expectancy  without  any  vested  right,  the 
tendency  of  modem  decisions  is  to  relax  the 
stringency  of  the  earlier  cases,  and  to  admit 
to  the  protection  of  the  contract  whatevar  act, 
event,  or  property  bears  such  a  relation  to 
the  persMi  seeking  Insurance  that  it  can  be 
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said  with  a  reasonable  degree  of  probability 
to  hare  a  bearing  upon  his  prospective  pe- 
cuniary condition.  It  Bometlmes  exists  where 
there  1b  not  any  present  property,— any  Jus 
In  re  or  Jus  ad  rem.  Yet  such  a  connection 
must  be  established  between  the  subject-mat- 
ter insured  and  the  party  in  whose  behalf 
the  insurance  has  been  effected  as  may  be 
sufficient  for  the  purpose  of  deducing  the 
existence  of  a  loss  to  him  from  the  occur- 
rence of  an  injury  to  it."  May,  Ins.  (M  Ed.) 
pp.  82,  76.  In  McLaren  t.  Insurance  Co.,  5 
N.  Y.  151,  property  was  sold  at  foreclosure 
sale;  and  it  was  held  that  the  purchaser 
Instantly  acquired  an  Insurable  interest  there- 
in, although  no  deed  had  been  executed,  and 
that  the  subsequent  execution  of  the  deed 
had  relation  back  to  the  time  of  purchase. 
In  the  case  of  Insurance  Co.  v.  Miers,  5 
Sneed,  139,  it  was  held  that  where  a  person 
bid  off  real  estate  at  execution  sale,  although 
no  deed  had  been  executed,  or  money  paid 
thereon,  he  acquired  an  Insurable  Interest  in 
the  property.  "Generally,  persons  charged, 
either  specially,  by  law,  custom,  or  contract, 
with  the  duty  of  caring  for  and  protecting 
property  In  behalf  of  others,  or  harlng  a 
right  60  to  protect  such  property,  though  not 
bound  thereto  by  law,  or  who  will  receive 
'benefit  from  the  continued  existence  of  the 
property,  whether  they  hare  or  Ijave  not  any 
title  to,  estate  in,  or  lien  upon,  or  possession 
of  it,  have  an  insurable  Interest.  That  the 
person  may  snffer  loss  b  a  snffldent  founda- 
tion for  his  claim  to  an  Insurable  interest." 
May,  Ins.  (2d  Ed.)  pp.  87,  80.  A  person  hav- 
ing a  direct  pecuniary  Interest  In  the  proper- 
ty destroyed,  so  as  to  t>e  damaged  by  its  de- 
struction, has  an  Insurable  interest.  Insur- 
ance Co.  Wagner  (Pa.  Sop.)  7  Atl.  103. 
The  assured  need  not  be  an  owner,  if  he  be 
So  circumstanced  with  respect  to  the  prop- 
erty that  he  will  derive  some  pecuniary  bene- 
fit from  the  safety  of  the  thing,  or  Its  con- 
tinued existence,  and  injury  from  its  destmc- 
tion,  Murdock  v.  Insurance  Co.  (W.  Va.)  10 
S.  E.  778.  An  Interest,  to  be  insurable,  does 
not  depend,  necessarily,  utKin  the  ownership 
of  the  property.  It  may  be  a  si:ecial  or  lim- 
ited Interest,  disconnected  from  any  title,  lien, 
or  possession.  If  the  holder  of  an  interest 
In  property  will  suffer  loss  by  its  destmctlon, 
he  may  Indemnify  himself  therefrom  by  a 
contract  of  Insurance.  If  by  a  loss  the  hold- 
er of  the  interest  is  deprived  of  the  posses- 
sion, enjoyment,  or  profit  of  the  property,  or 
a  security  or  Hen  restlnj:  thereon,  or  other 
certain  benefits  growing  out  of  or  depending 
upon  It,  he  has  an  Insurable  Interest.  Insur- 
ance Co.  T.  Hyman  (Neb.)  52  N.  W.  402  (citing 
eases);  Phil.  Ins.  SS  175,  342,  346;  and  Pland. 
Ins.  p.  S42. 

We  are  referred  In  this  case,  by  counsel 
for  appellant,  to  a  number  of  authorities 
which,  it  is  urged,  hold  the  rule  to  be  other 
than  as  above  stated.  We  are  not  Inclined 
to  ad<^t  a  rnle  different  from  that  stated. 
Especially  Is  tlili  trae  In  view  of  the  fact 


that  the  agent  of  the  insurance  company 
was  fully  informed  of  the  eondftion  of  the 
title,  and  the  extent  of  the  interest  of  the  in- 
sured, at  the  time  the  policy  was  issued. 
At  the  time  the  insurance  was  taken  out  and 
the  policy  issued.  It  clearly  appears  that  the 
local  agent  of  the  appellant  company  was 
fully  Informed  as  to  the  condition  of  appel- 
lee's title;  that  appellee  was  In  possession, 
paying  taxes,  and  receiving  the  rents  and 
profits,  and,  from  the  knowledge  and  in- 
formation given  him  by  his  father  as  to  the 
contents  of  the  will,  expected  to  be  the 
owner  of  the  fee.  Of  these  facts,  and  of  the 
extent  of  appellee's  title,  the  agent  of  appel- 
lant was  fully  Informed.  This  court  haa 
said  in  Insurance  Co.  v.  Hart,  149  III.  513,  38 
N.  E.  990:  "The  cases  are  not  uniform 
throughout  the  country  in  respect  of  when 
notice  to  or  knowledge  of  the  agent,  or  lep- 
resentations  by  him,  will  bind  the  company. 
In  this  state,  however,  the  decisions  are  uni- 
form that  notice  to  the  agent,  at  the  time  of 
the  applicatloli  for  the  Insurance,  of  facts 
material  to  the  risk.  Is  notice  to  the  Insurer, 
and  will  prevent  It  from  insisting  upon  a 
forfeiture  for  causes  within  the  knowledge 
of  the  agent"  In  Insurance  Co.  v.  Stocks, 
149  111.  319.  36  N.  E.  40S,  where  the  insared 
did  not  have  a  fee-simple  title  to  the  prem- 
ises insured,  but  it  appeared  that  In  the  ap- 
plication It  was  described  as  a  title  In  fee 
simple,  though  the  insured  was  not  Inform e<l 
regarding  the  meaning  of  such  term,  and  the 
agent  was  fnlly  Informed  as  to  the  nature 
and  extent  of  the  title  of  the  Insured*  this 
court  said:  "If,  when  the  assured  applies 
to  an  agent,  he  discloses  the  source  and 
nature  of  his  title,  and  the  agent  undertakes, 
or  is  permitted  by  the  assured,  to  fill  out  the 
application,  and,  instead  of  writing  the  title 
as  given  and  disclosed,  may  Insert  in  lien 
thereof  conclusions  of  his  own,  the  insur- 
ance company  may  be  permitted  to  Insist 
that  the  words  of  the  agent,  and  not  of  the 
assured,  are  warranties,  rendering  the  pol- 
icy void,  the  door  will  be  opened  to  the  per- 
petration of  unlimited  fraud,~-eBpe<^ally  so 
upon  that  large  class  of  property  owners  who 
are  unfamiliar  with  the  methods  of  bu^^iuess 
pursued  by  Insurance  companies."  '"'IJhls 
rule  generally  declared  by  text  writers  has 
been  almost  uniformly  adhered  to  by  the 
courts  of  this  state,  and  It  is  now  recognized 
by  the  courts  generally  as  the  correct  rale." 
In  the  case  here  presented,  appellee  did  not 
have  a  title  in  fee,  but  he  had  such  an  in- 
terest that  pecuniary  loss'  would  have  re- 
sulted to  him  In  case  of  destruction  of  the 
premises  by  fire.  The  Interest  ho  had,  such 
as  It  was,  was  fully  disclosed  to  the  agent  At 
appellant.  Appellant  cannot  now  Insist  up- 
on a  forfeiture  for  the  reason  that  the  title 
of  appellee  was  not  as  conditioned  la  the 
policy,  when  the  full  condltdon  of  this  title 
was  koowa  to  the  Insurer,  through  Its  a^eut. 
In  Insurance  Go.  v.  Shimer,  96  UL  580,  this 
court  held  that,  evea  though  the  property 


Digitized  by  Google 


PEOPLE  V.  BAIRD. 


1081 


destroyed  by  Are  was  at  tbe  time  used  for 
a  purpose  different  from  that  stuted  ty  In- 
sured In  bis  application,  yet  If  the  agent  of 
the  company,  when  receiving  the  application 
and  grantiOiK  the  policy,  had  full  Itnowledge 
of  the  manner  and  purposes  for  which  the 
property  was  used  at  the  time  of  the  applica- 
tion, the  action  would  not  be  barred.  In 
substance,  notice  to  the  agent  of  such  condi- 
tion was  held  to  be  notice  to  the  company. 
We  hold:  There  was  an  insurable  interest 
In  appellee.  That  his  title  need  not  be  one 
In  fee.  It  is  enough  if  he  holds  such  a  rela- 
tion to  the  property  that  its  destmctlon  by 
the  peril  iusured  against  InTolves  pecuniary 
loss  to  him.  It  need  not  be  an  existing  Jus 
in  re,  or  Jus  ad  rem.  And  if  his  interest  was 
fully  disclosed  to  the  agent  of  the  company 
and  he  has  suffered  a  loss,  his  action  is  not 
baiTed  because  the  agent  inserted  a  different 
title  from  that  stated. 

It  is  also  urged  by  appellant,  as  reason 
why  there  should  be  no  recovery  under  this 
policy,  that  the  premises  were  vacant,  with- 
in the  meaning  of  the  clause  of  the  policy  in 
relation  thereto,  and  which  is  as  follows: 
"Or  If  the  above-mentioned  premises  shall 
be  occupied  or  used  so  as  to  increase  tho 
risk,  or  become  vacant  or  unoccupied,  with- 
out notice  to  or  consent  of  this  company  in 
writing,  or  the  risk  shall  be  increased  by  the 
erection  or  oecnpatlon  of  neighboring  build* 
Ings,  or  by  any  means  whatever  within  the 
control  of  the  assured,  without  the  assent 
of  this  company  Indorsed  thereon,  «  •  • 
then  and  In  every  such  case  this  policy  shall 
be  void."  The  bouse  la  this  case  was  rented 
by  a  tenant  whose  term  was  to  expire  March 
Ist.  Appellee  had  already  rented  it  for  the 
new  year  to  Douglass,  who  was  waiting  to  go 
In  so  soon  as  the  old  tenant  vacated.  The 
old  tenant  kept  possession,  and  his  things  in 
It,  until  Friday  evening,  March  2d.  Mean- 
while appellee  had  sued  him  for  the  rent, 
and  the  suit  was  for  trial  Monday,  Marcli 
5th.  The  tenant  was  not  on  good  terms 
with  appellee,  and  therefore  did  not  tell  him 
when  he  would  give  up  the  house,  and  so 
appellee  kept  sending  Douglass,  the  new  ten- 
ant, over  to  see  when  It  would  be  vacated; 
and  not  until  Saturday  morning  did  they 
find  the  house  vacant,  and  the  key  left  on 
the  window  sill.  The  tenant  bad  left  the 
premises  in  bad  order,  and  the  new  tenant 
took  possession  Saturday  morning,  and  clean- 
ed out  the  house  preparatory  to  moving  In 
his  family  Monday  from  Ashland,  some  fire 
miles  distant.  Monday  the  new  tenant, 
with  the  aid  of  appellee,  moved  one  load  of 
the  tenant's  effects  Into  the  house,  consist- 
ing of  a  stove  and  some  household  goods, 
and  would  have  had  his  family  in  also,  had 
it  not  rained.  The  tenant'made  a  small  tire 
Id  the  stove,  to  dry  it  off,  and  then  went  to 
attend  the  trial  of  the  appellee  against  the 
former  tenant,  as  his  witness.  He  Intended 
bringing  his  family  to  the  house  the  next 
day,  the  Gth,  but  that  night  (the  Gth),  about 


11  o'clock,  the  place  was  totally  consumed 
by  fire.  The  old  tenant  still  had  some  goods 
In  the  smokehouse,  a  few  steps  from  the 
house,  and  some  trifling  articles  still  in  the 
house  when  the  Are  occurred.  Under  these 
circumstances,  the  question  was  one  of  fact 
as  to  whether  the  premises  were  vacant. 
"What  is  meant  by  the  term  'vacant  and  un- 
occupied,' in  a  policy  of  Insurance,  is  a  ques- 
tion of  law;  but  whether  the  building  was 
at  the  time  of  the  loss  vacant  and  unoccu- 
pied, within  the  meaning  of  the  policy,  Is  a 
question  of  fact."  Insurance  Co.  v.  Storlg, 
137  111.  G46,  24  N.  E.  674;  Insurance  Co.  v. 
Tucker,  62  IIL  G4;  Assurance  Co.  v.  Mason, 
5  111.  App.  141.  In  this  case  the  appellate 
court  have  found,  as  a  question  of  fact,  that 
the  premises  were  not  vacant  Such  finding 
precludes  any  further  discussion  of  the  ques- 
tion by  this  court 

The  point  thirdly  and  lastly  urged  In  thd 
brief  of  appellant  Is  that  the  plaintiff,  In 
making  proofs  of  loss  as  to  a  fire  which  oc- 
curred more  than  four  years  before  that 
which  caused  the  present  loss,  falsely  swore 
that  the  building  then  destroyed  belonged  to 
him  In  fee  simple,  and  therefore,  under  a 
provision  of  the  policy  that  "all  fraud  or  at- 
tempt at  fraud,  by  false  swearing  or  other- 
wise shall  cause  a  forfeiture  of  all  claim  on 
this  company  under  this  policy,"  the  plain- 
tiff was  barred  of  recovery.  This  question 
also  ia  one  solely  of  fact,  and  has  been  set- 
tled adversely  to  appellant  The  appellate 
court  In  Its  opinion,  ai^s:  "It  appears  tliat 
the  proofs  of  loss  upon  which  this  defense 
is  predicated  were  prepared  by  the  adjuster, 
who  knew  the  condition  of  the  title;  and  the 
evidence  strongly  tends  to  show  that  the 
plaintiff,  although  be  signed  and  swore  to 
the  document,  which  was  very  lengthy,  did 
not  know  that  It  contained  the  statement  In 
question.  Admitting  that  the  plaintiff  was 
negligent  in  not  reading  and  fully  compre- 
hending all  that  was  in  the  proof  of  loss  be- 
fore he  signed  It,  still  thera  is  no  reason  to 
believe  that  he  Intended  or  attempted  to 
commit  fraud  upon  the  company.  Nor  was 
any  such  fraud  committed."  This  Is  conclu- 
sive of  this  question.  In  our  view  of  the 
case,  the  Judgment  of  the  circuit  court  could 
not  have  been  different  from  that  entered, 
and  there  was  no  error  in  refusing  or  modi- 
fying the  proposItlonB  of  law  complained  of. 
The  Judgment  of  the  appellate  court  Is  af- 
firmed. Affirmed. 


(164  111.  633) 

PEOPLE  ex  rel.  HORAN  v.  BAIRD  et  b1. 

(Supreme  Coort  of  Illbiois.  Jan.  19,  1807.) 

NoMiNATioir  io  Lesiblatukb  —  Statb  Ofcjos  — 
Kevikwiko  Boakd. 

A  candidate  for  election  to  the  legislature 
from  the  First  »enatoritil  district,  which  is  wlioi- 
ly  within  the  city  of  Chicago,  and  is  less  than 
a  county,  is  not  a  candidnte  for  a  state  otlice, 
within  the  clause  of  Hurd's  Ker.  St  p.  TM,  i 
10,  which  provides  that  objections  to  nouiiia- 
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tlons  for  state  offices  shall  be  heard  before  the 
secretary  of  state,  the  auditor,  and  the  attor- 
ney geDeral;  bat  a  contest  over  bis  nomina- 
tion Tb  eovemed  by  a  ancceediog  clause,  pro- 
viding that,  in  cities  havlnz  a  board  of  election 
commissionerB,  such  questlong  shall  be  finally 
determined  by  such  board. 

Petition  by  John  J.  HopAn  for  a  writ  of  man- 
damns  to  ITrederiCk  S.  Baird  and  otben.  De- 
nied. 

Pliney  B.  Smith,  for  appeUant  W.  W. 
Wheelod^,  for  appellees. 

FEB  CURIAM.  Tbls  was  a  petition  for  man- 
damus to  compel  tbe  election  commisaionerB 
of  the  dty  of  Chicago  to  place  the  name  of 
the  relator,  John  J.  Boran,  upon  Uie  official 
ballot,  to  be  voted  for  as  a  candidate  for  the 
legislature  In  tbe  First  senatorial  district* 
which  is  situated  wholly  within  the  dty  of 
Otafcago.  The  relator  was  non^nated  by  a  Re- 
publican convention  In  the  First  senatorial 
district,  as  a  candidate  for  member  of  the  gen- 
eral assembly,  and  filed  his  nomination  papers 
with  the  secretary  of  state.  The  defendants 
William  6.  Laub  and  Charles  A.  Wattiler 
were  also  nominated  by  a  Republican  conven- 
tion In  tbe  district  fbr  the  same  office,  and  filed 
tbdr  nomination  papers  with  tbe  secretary  of 
state.  Eadi  of  tbe  contending  parties  also  fil- 
ed nomination  papers  with  tbe  county  clerk  ot 
Cook  county.  The  state  board  of  review,  con- 
sisting of  the  secretary  of  state,  auditor,  and 
attorney  general,  decided  that  the  rdatiff,  John 
J.  Horan,  was  pn^terly  nominated,  and  en- 
titled to  have  bis  name  on  tbe  official  ballot. 
The  election  commissioners  of  the  city  of  Chi- 
cago, upon  a  hearing  of  the  claims  of  the  re- 
spective candidates,  decided  and  determined 
that  lAub  and  Wathler  were  the  regular  nomi- 
nees of  the  Republican  convention  of  tbe  dis- 
trict, and  determined  that  their  names  should 
be  placed  on  the  offidal  ballot,  and  refused  to 
place  the  name  of  relator  on  tbe  official  ballot. 

The  question,  and  the  only  question,  which 
we  are  called  uiton  to  determine  from  the  rec- 
ord before  us,  to  wbetfaer,  under  the  statute, 
the  state  board  Is  the  proper  tribunal  to  de- 
termine who  was  the  regular  nominee  of  the 
R^ubllcan  party  of  the  First  senatorial  dis- 
trict, or  whether  the  election  commisdoners 
of  the  dty  of  Chicago  are  the  proper  tribunal 
to  determine  the  controversy.  Section  7  of  the 
Australian  ballot  law,  passed  in  June. 
(Hurd'8 Rev. Stp. 734), provides:  "Certlflcatea 
of  nomination  and  nomination  papers  for  the 
nomination  of  candidates  for  offlces  to  be  fill- 
ed by  the  electors  of  the  entire  state,  or  any 
division  or  district  greater  than  a  county, 
shall  be  filed  with  the  secretary  of  state. 
*  *  *  All  other  certificates  for  the  nomina- 
tion of  candidates  shall  be  filed  with  the  coun- 
ty derk  ot  the  respective  counties;  •  •  * 
provided  that  certificates  of  nomination  and 
nominatloD  papers  for  tbe  nomination  of  can- 
didates for  the  offlces  in  ciUeB,  villages  and  in- 
corporated towns,  and  for  town  offices  In 
counties  under  township  organisation,  shall 
Ij^e  filed  with  the  clerks  of  the  towns,  dUes, 


Tillages  and  Incorporated  towns.  •  • 
Section  10  at  the  statute  Is  as  follows:  "The 
certificates  of  nomination  and  nomination  pa- 
pers being  so  filed,  and  being  In  apparent  con- 
formity with  the  inovisions  of  this  act,  sliall 
be  deoned  to  be  valid,  unless  objection  there- 
to is  duly  made  In  writing.  Such  objections 
or  other  questions  arising  In  relation  tboeto 
in  the  case  of  nomination  of  state  officers  sliali 
be  considered  by  the  secretary  of  state,  and 
the  auditor  and  attorney  g^eral,  and  the  de- 
cision of  the  majority  of  these  officers  shall 
be  final.  Such  objections  or  questions  ans- 
Ing  In  tbe  case  of  nominations  for  officers  to 
be  elected  by  the  voters  of  a  division  less 
thui  a  state  and  greater  than  a  county,  diall 
be  considered  by  the  county  Judges  of  tbe 
counties  embraced  In  such  divtdon,  and  tbe 
decision  of  a  majori^  of  these  officers  shall 
be  final.  Such  objections  or  questlom  aris- 
ing In  the  case  of  nominations  of  candidates 
for  county  offices,  shall  be  considered  by 
the  county  judg^  county  clerk,  and  state's 
attorney  for  such  county,  and  the  deci- 
sion of  the  majori^  of  said  officers  shall  be 
finaL  Objections  or  questions  arising  in  tbe 
case  of  nominations  of  dty,  town  or  vil- 
lage officers  slutll  be  considered  by  the  mayor 
or  president  of  the  board  of  trustees,  and 
the  city,  town  or  village  derk,  with  whom 
one  alderman  or  trustee  thereof,  as  the 
case  may  be,  chosen  by  lot  shall  act,  and  the 
decision  of  a  majority  of  such  officers  siiall  be 
final.  Such  objections  arising  in  the  case  or 
nominations  of  town  officers  shall  be  consid- 
ered by  the  board  of  auditors  of  such  town, 
and  the  decision  of  a  majority  of  such  au- 
ditors sliall  be  final.  In  any  case  where  sucti 
objection  is  made,  notice  shall  forthwith  be 
giv»  to  the  candidates  affected  thereby,  ad- 
dressed to  their  places  of  residence  as  given  In 
tbe  nomination  papers  and  stating  tbe  time 
and  place  when  and  where  such  objections 
wHI  be  considered;  provided,  that  In  cities, 
towns  or  villages  baring  a  board  of  election 
commissioners  such  questions  shall  be  consid- 
ered by  such  board  and  Its  decision  shall  be 
final."  It  will  be  observed  tiiat  the  first  clause 
of  section  10  provides  that  questions  in  rela- 
tion to  the  nomination  of  state  offices  shall 
be  considered  by  the  secretary  of  states  au- 
ditor, and  attorn^  general;  and  It  Is  claimed 
by  the  relator  that  a  member  of  the  legislature 
is  used  in  the  statute,  and  as  the  secretary 
of  state,  audltw,  and  attorney  general  are 
ed  In  the  First  senatorial  district.  It  is  true 
that  members  of  the  legislature  enact  laws  for 
the  entire  state,  and,  In  a  gmeral  sense,  might 
be  r^arded  as  state  officers;  but  they  are  sev- 
erally elected  In  districts  by  the  votes  cMF  dis- 
tricts, and  not  by  the  electors  of  the  «atire 
state,  and  we  do  not  r^ard  than  as  "state 
officers,"  In  the  sense  that  term  is  used  In 
the  section  of  tbe  act.  We  thhik  the  term 
"state  officers,"  as  used  in  tbe  statute,  was 
Intended  to  embrace  those  officers  of  tbe  state 
who  are  elected  on  a  general  ticket  by  tbe 
electors  (tf  the  entire  state,  and  those  alone. 
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If,  then,  ft  member  of  the  legtelAtore  Is  not  to 
be  regarded  as  a  "state  ofacer."  as  that  term 
Is  used  In  the  statute,  and  as  the  secretary 
of  state,  auditor,  and  attorney  general  are 
only  authorised  to  pass  upon  contests  nom- 
Ijues  of  state  offices.  It  follows  that  the  deci- 
sion made  by  that  tribunal  In  regard  to  the  re- 
lator's nomloatlon  was  a  nullity.  The  First 
senatcHTlal  district  Is  situated  wholly  within  the 
city  of  Chicago,  and  it  Is  less  than  a  county. 
By  section  7,  supra,  the  nomination  papas  tm 
the  district  were  required  to  be  filed  with  the 
county  clerk.  The  Orst  part  of  the  section  re- 
quires nomination  papas,  ^rtiere  the  office  Is 
to  be  filled  by  the  electors  of  the  entire  state, 
or  district  greater  than  a  coimty,  to  be  filed 
with  the  secretary  of  the  state;  and  the  next 
clause  provides  that  all  other  certificates  shall 
be  filed  with  the  county  clerks  of  the  respective 
conntlee.  This  clause  includes  the  sena:torlal 
district  in  qnestlcm.  Why  should  the  papers 
be  filed  with  the  county  dwk  If  they  were  to 
be  passed  upon  by  the  secretary  of  state,  au- 
ditor, and  attorney  general?  Upon  an  ex- 
amlnatkHL  of  section  10  of  the  statute  (and  it 
is  the  only  section  of  the  statute  relied  upon 
by  relator),  It  will  be  seen  that  It  makes  no 
provision  whatever  for  the  settlement  of  a  ««- 
test  ova  a  nmninatlon  In  a  district  like  the 
First  senatorial  district,  until  you  come  to  the 
proviso  at  the  foot  of  the  sectitn,  wlilch  de- 
clares: "Provided,  that  In  cities,  towns  or 
villages  having  a  board  of  election  CMnmls- 
idoners  such  questions  shall  be  considered  by 
sudi  board  and  Its  dedsiw  shall  be  ftnaL" 
Such  questicm  refers  to  a  contest  over  a  nom- 
lnati(m  like  the  one  In  quesdon;  and  we  think 
that  the  proviso  was  Intended  to  confer  the 
authority  to  act  In  a  case  like  the  Eirst  sena- 
tcolal  district  on  the  board  of  Section  commis- 
sioners. Where  a  senatorial  ^strict  Is  com- 
posed ot  aae  county  or  less  than  a  county,  and 
the  election  commissioners  act  has  not  been 
adopted  in  such  county  or  part  of  a  county,  It 
is  difficult  to  determine  from  the  statute  In 
question  what  tribunal  Is  empowered  to  settle 
a  contested  nomination;  bat  that  fact  has  no 
bearing  on  tiie  question  Invcdved  hoe.  The 
writ  of  mandamus  will  be  denied. 


<1C6  lU.  66) 

PEOniA  SAVINGS,  LOAN  &  TRUST  CO. 
T.  ELDER  et  aL 

(Sn^eme  Court  of  Illinois.  Jan.  19,  1S97.) 

OCAIUKTT — RfiLEASB  OF  GUARASTOH— INTEREST — 
PATMEyT— APPLIOATIOS — KxSCtJTION— SaTIS- 
FAOTIOS— CONSTRUCTIOS  OF  CONTRACT. 

1.  The  fact  that  the  debtor  gave  the  creditor 
security  for  the  debt,  payment  of  which  was 
guarantied,  did  not  discharge  the  guarantor, 
where  the  security  was  also  given  expressly  for 
his  benefit.    65  III.  App.  567,  affirmed. 

2.  Where  a  payee  takes  judgment  on  a  note 
given  as  security  for  other  notes  of  the  same 
maker,  the  latter  notes  became  merged  in  the 
judgment;  heucp  interest  is  to  be  thereafter 
computed  on  the  judgment  at  the  legal  rate,  and 
not  on  the  notes  at  the  rate  which  tliey  bwe. 
^  111.  App.  567,  aOinued. 


8.  Where  a  {>ayee  took  judgment  on  a  note 
given  as  security  for  other  notes  of  the  same 
maker,  the  proceeds  of  an  execution  levied 
therennder  were  applicable  to  the  judgment, 
and  not  to  the  notes  in  the  order  of  their  matn- 
rity.    65  111.  App.  567,  affirmed. 

4.  The  levy  of  execution  on  property  of  the 
debtor  sufficient  to   pay   the   judgment— the 

Eroperty  having  subsequently  been  placed  in  the 
ands  of  a  receiver  anpointed  for  the  debtor — is 
not  a  satisfaction  of  tne  judgment.  65  111.  App. 
667,  affirmed. 

6.  A  guaranty  of  all  notra  of  the  prospective 
debtor  discounted  by  the  ^.tiaranteej  which  are 

? resented  to  the  guarantee  "from  time  to  time 
rom  date"  of  contract,  does  not  cover  a  note 
discounted  on  the  date  of  the  contract. 

6.  Such  a  guarantv  covers  notes  presented  aft- 
er the  date  of  the  eo'itract,  though  the  contract 
was  not  delivered  untU  after  their  discoant. 

7.  A  goaranty  reciting  that  the  prospective 
debtor  might,  from  time  to  time,  present  its 
notes  to  the  guarantee,  "to  the  extent  of  $12,- 
000,"  and  guarantying  payment  of  all  notes  so 
discounted,  did  not  require,  as  a  condition  of 
the  guarantor's  liability,  that  the  guarantee 
should  discount  notes  to  the  full  amount  of  the 
sum  specified.   65  III.  App.  567,  affirmed. 

8.  A  guaranty  of  pajrment  of  all  notes  of 
the  prospective  debtor  discounted  by  the  guar- 
antee after  the  date  of  the  contract  covers  notes 
subsequently  discounted^  and  taken  in  payment 
of  a  pre-existing  indelitedoeas  of  the  debtor  to 
the  guarantee.  65  111.  App.  567,  reversed. 

Ai^wal  from  apellate  court,  Second  district. 

Action  by  the  Peoria  Savings,  Loan  &  7mst 
Company  against  Joseph  Elder  and  others. 
From  a  Judgment  of  the  appellate  court  (65 
ni.  App.  567)  affirming  the  judgment  of  the 
trial  court,  plaintiff  appeals,  and  defendant 
Elder  assigns  cross  errors.  Reversed. 

Appellant  prosecutes  this  appeal  to  revew  a 
judgment  of  affirmance  In  the  appellate  court. 
The  action  was  assumpsit,  upon  the  following 
instrument,  against  all  the  makers:  "Peoria, 
HL,  January  17,  1893.  To  the  Peoria  Savings, 
Loan  and  lYust  Oompany— Oentiemen:  We 
make  this  request  and  guaranty  to,  viz.:  That 
the  Peoria  Pump  and  Implement  Co.,  of  this 
city  (Incorporated),  may  from  time  to  time, 
from  date  hereof  until  further  notice,  present 
to  you  Its  promissory  notes  and  business  pa- 
per for  discount  or  advance,  to  the  extent  of 
f 12,000.00.  In  case  tliat  It  shall  do  so,  we  re- 
quest to  discount  such  notes  or  said  paper  In- 
dorsed by  them,  or  to  make  such  advance  to 
them,  and  in  consideration  of  the  terms,  and 
one  dollar  to  us  In  band  paid  by  you,  the  re- 
ceipt of  which  is  hereby  acknowledged,  we 
hereby  guaranty  the  prompt  payment  at  ma- 
turity of  the  principal  and  Interest  of  all  prom- 
issory notes  and  business  paper  or  oi>en  ac- 
count made  or  Indorsed  by  said  Peoria  Pump 
and  Implement  Co.,  and  discounted  or  ad- 
vanced upon  by  you  for  said  company;  and 
we  waive  notice  of  the  acc^tance  of  tbls 
guaranty,  and  of  any  and  all  Indebtedness  at 
any  time  covered  by  same.  Witness  our 
hands  and  seals  at  Peoria,  Illinois,  this  17Lh 
day  of  January,  1803.  G.  G.  Getger.  [SeaL] 
G.  EL  Wymond.  [Seal.]  E.  T.  Brawley.  [S«il.] 
Joseph  Elder.  [Sesl.]"  The  first  and  second 
counts  of  the  declamtion  idlege  that,  in  con- 
^eration  of  said  guaranty,  plaintiff  dis- 
counted and  advanced  money  upon  a  note  of 
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the  pnmp  company  for  12,000,  dated  January 
27,  1893,  pliable  Harcfa  26,  189S,  wltb  7  per 
cent  Interest  from  maturity,  and  another  for 
$2,000,  dated  February  14.  1803,  payable  UO 
days  after  date,  with  7  per  cent.  Interest  from 
matnrlty,  both  of  whldi  were  made  payable  to 
the  order  of  pUdntiff.  The  third  count  alleges 
dlscomitB  and  advances  upon  the  following 
notes  by  the  pump  company,  payable  to  the 
order  of  the  plaintiff,  to  wit:  One  for  $500, 
dated  January  17,  1803,  due  30  days  after 
date;  one  for  $1,672.76,  dated  January  18, 
1893,  due  30  days  after  date;  one  for  $2,000, 
dated  January  23,  1803,  due  00  days  after 
date;  one  for  $2,000,  dated  January  27,  1893, 
payable  Marc  .i  21st  after  date;  one  for  $2,000, 
dated  Jannaij  27,  1893,  payable  March  2ath 
after  date;  and  one  for  $2,000,  dated  February 
14,  1893,  payable  90  days  after  date,— each 
bearing  7  per  cent.  Interest  from  maturity. 
There  was  no  service  on  the  other  defendants, 
and  they  did  not  appear.  Appellees  pleaded 
nonasanmpslt,  and  certain  special  pleas.  The 
trial  was  by  the  court,  without  a  Jury,  and 
the  finding  for  the  plaintiff,  lea  damages  being 
assessed  at  $1,661.67. 

The  evidence  showed  the  execution  of  the 
sereral  notes  described  In  the  third  count  of 
the  declaration,  and  the  payment  of  the  mon- 
ey thereon,  by  way  of  discount  or  advance- 
ment,  by  the  plaintiff.  These  are  plain  prom- 
Iwory  notes,  signed  by  G.  H.  Wymond,  presi- 
dent of  the  Peoria  Fmnp  &  Implement  Oom- 
pany,  payable  to  the  Peoria  Savli^  Xioan  St 
Trust  Company  or  order.  On  February  11th 
the  ptmip  company  gave  the  bank  a  judgment 
note,  for  which  the  latter  gave  this  receipt: 
"Peoria,  HI.,  Feb.  11,  1893.  Received  of  the 
Peoria  Pump  and  Implement  Company  one 
certain  judgment  note  executed  by  the  said 
company  to  the  Peoria  Savings,  Loan  and 
Trust  Company,  of  Peoria,  Illinois,  for  the  sum 
of  $12,000,  dated  the  11th  day  of  February, 
1893,  and  payable  one  year  after  date,  which 
note  Is  given  and  Is  to  be  used  as  collateral 
security  for  the  payment  of  any  loans,  ad- 
vances, discounts,  or  other  liability  of  the 
said  Peoria  Pump  and  Implement  Company 
to  the  said  Peoria  Savings,  Loan  &  Trust  Co. 
now  existing  or  hereafter  to  be  incurred,  as 
well  as  collateral  security  for  the  benefit  of 
the  signers  of  a  certain  instrument  of  guar- 
aaty  to  the  said  Peoria  Savings,  Eoan  & 
Trust,  Company  dated  the  17th  day  of  Janu- 
ary, 1893,  signed  by  Joseph  Elder,  G.  G. 
Geiger,  G.  H.  Wymond,  and  B.  T.  Brawley, 
as  guarantors;  it  beiug  the  understanding 
that  the  Peoria  Savings.  Ixian  &  Trust  Co.  Is 
to  advance  to  the  said  Peoria  Pump  &  Imple- 
ment Company,  from  time  to  time,  as  long  as 
they  shall  deem  It  safe  to  do  so,  moneys,  to  be 
used  In  the  business,  to  the  amount.  If  neces- 
sftiy,  of  $12,000,  including  its  present  lia- 
bility to  said  Peoria  Savings,  Loau  &  Trust 
Comijnny.  [Sigued]  Peoria  Savings,  Loan  & 
Trust  Company,  Feorla,  Ilia.  0.  T.  Heald, 
Ciishier." 

On  the  23d  of  the  same  month,  judgment  by 


confeMdon  was  enttted  on  said  note  for  $11,- 
122.76;  being  tlie  amoont  then  dne  on  the  slz 
mombnory  notes  abore  described,  and  a 
Pittsbnrg  draft  fbr  $1,000,  which  tbe  bank 
bad  thei^ofore  discounted.  Execution  issued 
on  tblB  judgment,  and  was  lerfed  i^wn  all 
the  ptopoty  beUmgliv  to  the  pnmp  cmn- 
pany.  A  suit  in  chancery  was  afterwards  be- 
gun by  another  of  the  company's  creditors  to 
wind  up  its  affair^  and  for  the  appc^ntmoit 
of  a  receiTer.  Tio  that  action  tbeae  partlea. 
the  corporation  and  ottaen,  woe  didy  servefl 
as  defendants.  A  recetver  was  appointed, 
who.  by  order  of  the  court,  ttxk.  poasessiMi 
of  the  assets  levied  vson  under  Oie  bank's 
execution,  and  converted  the  same  into  mon- 
ey, which,  after  payment  of  costs,  was  tam- 
ed over  to  the  bank,  subject  to  the  rights  of 
all  parties  interested.  Deducting  the  Pitts- 
burg draft,  which  had  been  paid,  the  amount 
due  the  bank  on  its  judgment  July  10,  1894, 
was  found  to  be  $10,822.29.  On  that  day  the 
court  ordered  the  receiver  to  pay  the  bank  $6,- 
584.09,  and  also  authorised  It  to  retain  $320.79, 
balance  of  deposit  in  its  hands  to  the  ocdlt 
of  the  pump  company,— In  all,  $6,904.88;  leav- 
ing still  due  on  its  judgment,  as  determined  by 
the  court  upon  this  trial.  $3,918.43.  Thl»  bal- 
ance, with  5  per  cent,  interest  thereon,  from 
April  10, 18^  to  July  26, 1895,  the  date  of  the 
judgment,  amounting  to  $4,122.51,  was  found 
to  be  due  from  the  pump  company  to  the  bank. 
The  court,  however,  held  the  defendants,  as 
guarantors,  Uable  only  upon  three  of  the  six 
notes  included  in  the  confessed  jttdgm«it 
namely,  those  of  January  17th  and  18th  and  of 
February  14th,  for  $500,  $1,572.76,  and  $2,000, 
respectively,  amounting  to  $4,072.76,  and  gave 
Judgments  against  them  for  the  propwtionate 
part  of  the  $4,122.51  upon  that  basis,  which 
was  found  to  be  the  said  sum  of  $1,661.67. 
The  three  notes  held  not  within  the  terms  of 
the  guaranty  were  those  of  January  23d  and 
27th,  each  for  the  sum  of  $2,000,  which  were 
given  for  notes  of  the  same  amount  held  by 
the  bank  at  the  date  of  the  guaranty,  but  not 
then  due.  The  one  of  January  18,  for  $1,572.- 
76,  included  In  the  judgment,  was  given  Id 
payment  of  a  note  for  that  amount  made  by  a 
third  party,  payable  to  the  pump  company, 
and  by  It  discounted  at  the  bank  prior  to  tbe 
date  of  the  guaranty.  Plaintiff  apiM>aled,  and, 
upon  errors  assigned  upon  the  record.  Insisted 
in  the  appellate  court  that  the  court  below  err- 
ed in  not  holding  the  defendants  liable  for  the 
whole  amount  remaining  unpaid,  $4,122.51, 
and  also  insisted  that,  even  If  they  were  not 
se  liable,  the  bank  had  the  right  to  credit  the 
amount  paid  it  by  the  receiver  and  on  deposit 
upon  the  notes  of  the  pump  company.  In  the 
order  of  their  maturity,  and,  having  done  so, 
only  the  last  two,  being  those  described  in  the 
first  and  second  counts  of  the  declaration,  re- 
mained unpaid,  and  therefore  the  defendants 
were  at  least  liable  as  guarantors  for  the 
whole  amount  due  on  the  $2,000  note  dated 
February  14.  1893.  It  made  the  furthw  con- 
tention that  Interest  should  faave  been  eom- 
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puted  on  the  amount  found  In  Its  feTor,  ftt  7 
per  cent,  as  contracted  for  in  the  notes,  in- 
stead of  at  the  rate  of  5  per  cent,  upon  the 
judgment.  The  defendant  £31der  filed  cross 
errors,  upon  which  he  contended  that  the  trial 
court  erred  In  holding  him  liable  for  any  part 
of  said  Indehtednese,  hecause  the  bank  had 
faUed  and  refused  to  discount  or  to  make  ad- 
vancements to  the  pump  company  to  the  full 
amount  of  $12,000,  and  because  the  contract 
of  guaranty  was  not  In  fact  signed  and  re- 
turned to  the  bank  until  after  each  of  the  notes 
had  been  discounted.  Also,  that,  by  a  pRq>er 
construction  of  the  contract  sued  upon,  It  did 
not  guaranty  the  payment  of  either  of  the 
notes  dated  January  nth  for  $600,  and  Janu- 
ary 18th,  for  $1,572.76.  Further,  that  the  $2,- 
000  note,  dated  February  14th,  was  not  with- 
in the  terms  of  the  guaranty,  iDecause  the 
giving  of  the  note  of  February  11th,  with  pow- 
er to  confess  judgment,  amounted  to  a  new 
arrangomait  Iwtween  the  pump  company  and 
the  bank,  working  a  release  of  all  liability  on 
the  part  of  the  defend^ts  as  guarantors;  that 
the  trial  court  erred  In  refusing  the  defend- 
ants leave  to  file  an  additional  special  plea 
during  the  progress  of  the  trial;  and,  flzially, 
tiiat  the  levy  of  the  executJon  cm  the  con- 
fessed Judgment  upon  the  assets  of  the  pump 
company  sufficient  to  satisfy  the  same  opoat- 
ed  as  a  satisfaction  of  that  Judgment  The 
appellate  court  overraled  each  of  these  sev- 
eral alleged  errors  and  cross  errors,  and  af- 
firmed the  Judgment  of  the  drcnlt  court  Ap- 
pelant again  appeals,  and  both  parties  ques- 
tion the  correctness  of  that  Judgment 

Hammond  &  Wyeth,  for  appellant  Jack  & 
Tldienor,  for  appellees. 

WILKIN,  J.  (after  stating  the  facts).  Sev- 
eral of  the  questions  raised  may  be  briefly 
disposed  of.  The  Judgment  note  of  Feb- 
ruary 11,  1S93,  did  not  release  the  defend- 
ants from  their  liability  as  guarantors.  The 
receipt  given  for  that  note  clearly  recognized 
the  continuation  of  that  liability,  by  stating 
that  It  was  given  as  collateral  security  both 
for  the  benefit  of  the  bank  and  the  signers 
of  the  contract  of  guaranty  dated  17th  of 
January.  We  agree  with  the  appellate  court 
that  the  several  notes  for  which  It  was  given 
as  collateral  were  merged  in  the  confessed 
Judgment  by  the  voluntary  act  of  the  bank, 
and  therefore  interest  was  properly  com- 
puted upon  the  Judgment;  also,  that  the 
amount  paid  the  bank  by  the  receiver  should 
have  been  credited  on  the  amount  found  due 
It  by  the  Judgment,  and  not  upon  certain 
of  the  notes  Inelnded  In  that  Judgmoit,  as 
It  claimed  to  have  done. 

The  position  of  appellee  Elder,  that  the 
levy  of  the  execution  operated  as  a  satisfac- 
tion of  that  Judgment,  Is  clearly  untenable. 
The  property  levied  upon  was  taken  from 
the  sheriff,  in  the  chancery  proceeding  to 
which  he  was  a  party,  and,  so  far  as  the 
record  shows,  the  order  directing  the  as- 
sets of  the  company  turned  over  to  the  re- 


ceiver has  been  acquiesced  in  by  lilm.  The 
levy  of  an  execution  upon  sufficient  i)ersonal 
property  to  satisfy  a  Judgment  Is  never  an 
alMolute  satisfaction  of  such  Judgment,  but 
is  only  so  sub  modo.  Of  the  plea  which  the 
court  denied  leave  to  file  pending  the  trial, 
It  need  only  be  said  that  it  presented  no  de- 
fense whatever  to  the  action. 

The  remaining  questions  In  controversy 
must  be  determined  from  the  contract  Itself. 
In  our  opinion,  that  instrument  Is  clear  and 
unambiguous  In  its  tmns,  and  must  there- 
fore be  Interpreted  and  construed  according 
to  the  language  used;  that  is  to  say,  the 
parties  must  be  presumed  to  have  meant 
that  which  their  language  clearly  Imports. . 
It  is  not  what  one  of  the  parties  may  have 
Intended,  but  what  IS'  shown  by  the  contract 
to  have  been  the  intention  of  both  parties. 
Williams  V.  Fletcher.  129  111.  356,  21  N.  E. 
783.  It  is  only  when  the  language  used  is 
ambiguous  or  of  doubtful  meaning  that  the 
court  may  resort  to  construction,  taking  into 
consideration  all  the  facts  and  circumstances 
surrounding  the  parties  at  the  time  the  con- 
tract was  entered  Into.  The  rule  that  the 
contract  of  a  surety  or  guarantor  must  be 
strictly  construed  has  no  application  to  this 
case. 

1.  The  undertaking  to  guaranty  the  pay- 
ment of  notes  presented  from  time  to  time, 
after  the  date  of  the  contract.  Is  clear- 
ly expressed,  and  the  fact  that  It  was  not 
signed  and  delivered  until  after  certain  of 
the  notes  had  been  discounted  or  advanced 
upon  was  of  no  consequence.  The  agree- 
ment Is  not  a  guaranty  of  the  payment  of 
the  notes  presented  after  the  signing  and 
delivery  of  the  contract,  but  of  such  as 
should  be  presented  "from  time  to  time" 
after  the  date  of  January  17,  1893.  Abmras 
V.  Pomeroy,  13  III.  1S3. 

2.  There  is  nothing  In  the  language  em- 
ployed Indicating  an  Intention  that  It  was 
upon  condition  that  advancements  or  dis- 
counts to  the  full  amount  of  $12,000  should 
be  made,  as  contended  by  appellee.  "To 
the  extent  of  $1,200"  clearly  expresses  the 
intention  that  the  guarantors  shall  be  liable 
to  that  limit,  and  no  further.  It  fixes  the 
extent  to  which  they  would  be  twund,  and 
in  no  sense  Is  a  condition  qualifying  their 
liability.  This  Is  the  plain,  well-understood 
meaning  of  the  language  used,  and  it  cannot 
be  changed,  varied,  or  modified  by  jiarol 
evidence.    Abrams  v.  Pomeroy,  supra. 

3.  We  think  it  equally  clear  that  the  obli- 
gation was  only  for  the  payment  of  notes  pre- 
sented subsequent  to  the  date  of  the  contract 
{January  17,  1893),  "From  time  to  time  from 
date  hereof"  means  "after  date  hereof."  The 
date  of  the  note  Is  prima  facie  evidence  of  the 
time  of  its  delivery,  and,  In  the  absence  of 
proof  to  the  contrary,  the  $500  note  bearing 
the  same  date  as  the  contract  must  be  held  as 
having  been  presented  on,  and  not  after,  that 
date.  The  date  of  an  instrument  Is  under- 
stood to  be  the  day  on  which  It  Is  written, 
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and  "from"  or  "after"  that  date  clearly 
means  some  subsequent  day.  The  question  Is 
not  whether  the  note  was,  In  point  of  time, 
made  after  the  guaranty  was  written,  but 
was  It  "presented"  to  the  bank  after  the  date 
of  such  guaranty? 

4.  Couns^  Cor  appellees  Insist  that  the  de- 
fendants, though  liable  for  promissory  notes 
and  busIneBS  paper  of  the  pump  company 
presented  after  that  date,  and  dlBcounted  or 
advanced  upon  by  the  bank,  are  not  liable  for 
any  such  note  or  notes  if  they  were  given  in 
payment  of  pre-existing  Indebtedness;  and  the 
circuit  and  appellate  courts  seem  to  have  sus- 
tained that  position  as  to  tiiose  given  In  poy- 
,ment  of  the  company's  own  notes,  but  not 
as  to  the  one  for  ¥1,572.76  made  by  a  third 
party  to  the  pump  company,  and  discounted 
for  It  by  the  bank.  The  appellant,  on  the 
other  hand,  insists  that  it  was  error  to  refuse 
Judgment  for  the  three  $2,000  notes,— one  of 
January  23d,  and  two  of  January  27th.  We 
are  unable  to  see  upon  what  reasoning  It  can 
be  held  that  a  liability  existed  upon  the 
572. 7G  note,  and  not  upon  the  other  three,  and 
we  think  that  by  the  terms  of  the  agreement 
the  parties  undertook  to  guaranty  the  pay- 
ment of  each  of  them.  There  is  no  dispute 
as  to  the  fact  Chat  they  were  all  presented  for 
discount  after  January  17, 1893;  that  is,  they 
were  each  presented  to  the  bank  for  the  pur- 
pose of  obtaining  the  mon^  upon  them  after 
that  date.  Whether  that  money  was  deliver- 
ed directly  to  the  pump  company,  or,  by  its 
direction,  applied  in  payment  of  debts  due 
from  it  to  the  bank,  could  by  no  fair  interpre- 
tation of  the  contract  make  the  slightest  dif- 
ference. Nothing  wbatevCT  is  said  in  the  in- 
stroment  as  to  the  consideration  or  object 
for  which  notes  shall  be  presented,  or  the 
purpose  for  which  the  money  advanced  or 
received  upon  them  should  be  used  by  the 
company.  If,  upon  their  presentation,  the 
bank  had  discounted  them,  and  paid  the  mon- 
ey over  its  counter  to  the  pump  company, 
and  that  company  had  immediately  paid  the 
same  money  back  in  discharge  of  its  in- 
debtedness then  due  to  the  bank,  It  could 
scarcely  liave  been  contended  that  the  guar- 
antors were  not  liable  by  the  terms  of  their 
guaranty.  And  yet  the  transaction,  as  It  actu- 
ally occurred,  was  In  substance  the  same. 
The  contention  of  the  defendants  seems  to  be 
that  the  three  $2,000  notes  were  mere  renew- 
als of  notes  held  by  the  bank.  If  by  this  is 
meant  that  the  old  notes  were  kept  alive,  or 
tbat  this  action  is  in  any  sense  for  the  purpose 
of  compelling  payment  of  the  old  notes,  the 
facts  do  not  support  the  contention.  They 
were  fully  paid  and  discharged,  and  the  lia- 
bili^  of  the  parties  fixed  by  the  terms  and 
conditions  of  the  new  notes  made  and  "pre- 
sented" to  the  bank,  ''from  time  to  time,"  aft- 
er the  date  of  January  17, 1S03,  and  this  suit 
is  to  recover  the  amount  of  the  new  notes 
remaining  unpaid.  It  Is  doubtless  true,  as 
contended  by  counsel  for  appellees,  that  the 
object  of  making  the  guaranty  was  to  give 


the  pump  company  additional  credit  with  the 
bank,  and  relieve  It  from  financial  embarrass- 
ment; but  at  least  one  of  the  necessities  for 
that  additional  credit  was  its  indebtedness, 
and  we  are  unable  to  discover  anything  In 
the  Instrument  itself,  or  in  the  oral  testimony 
showing  the  condition  and  position  of  the 
parties,  from  which  It  can  be  said  that  its 
liability  to  the  bank  waa  not  to  be  paid  with 
money  so  obtained,  as  well  as  debts  owing 
from  it  to  other  parties.  It  can  scarcely  be 
supposed  that  It  was  the  Intention  that  the 
bank  would  advance  money  from  time  to 
time  with  which  to  pay  other  obligations  and 
liabilities,  and  at  the  same  time  leave  its  own 
debts  wholly  unprovided  for.  At  least,  there 
is  no  such  qualification  <»-  limitation  found  in 
the  contract  of  guaranty,  and  the  court  has 
no  power  to  so  construe  IL 

We  do  not  deem  it  necessary  to  enter  upon 
a  consideration  of  the  question  as  to  what  is 
regarded  by  bankers  as  discounts,  but  base 
our  conclusion  as  to  the  liability  of  the  de- 
fendants upon  wtiat  we  regard  as  the  plain, 
unequivocal  meaning  of  the  words  of  the 
agreement  We  think  the  circuit  court  erred 
in  holding  the  defendants  liable  for  the  $500 
note  of  January  17, 1893,  and  also  in  holding 
them  not  liable  for  the  amount  of  each  ot  the 
three  $2,000  notes,— one  dated  Januaiy  ^ 
and  two  January  27, 1893.  Its  judgment,  and 
that  of  the  appellate  court,  will  aecordingli- 
be  reversed,  and  the  cause  will  be  remanded 
to  the  circuit  court,  with  directions  to  pro- 
ceed according  to  the  views  herein  expressed. 
Reversed  and  remanded. 


a«  111.  zu) 

DINSMOOR  V.  BRESSLER.1 

(Supreme  Court  of  Illinois.   Hay  12,  1896.) 
Attoksbt  for  Deckdbnt'b  Estate  —  Faii-urb  to 

TuitN  Over  Coi.lectiosb  —  Pkocgedisgs  is 
Contempt— Jrc GHENT— Re3  Jui>icata. 

1. 1  Starr  &  G.  Ann.  St.  p.  226,  §§  81,  82, 
provide  that  if  an  administrator  shall  state  on 
oath  to  a  probate  court  that  any  person  has 
in  his  pofiseBsioD  goods  or  money  "belonging  to 
any  deceased  person,"  and  that  if  such  person, 
after  hearing,  refuses  to  tarn  over  snch  mooey 
or  property,  or  in  case  the  same  has  been  con- 
verted, the  proceeds  or  value  thereof,"  the 
court  may  commit  him  to  jail,  fl^d,  that  the 
property  "belonging  to  any  deceased  person'* 
was  not  limited  to  such  as  had  remained  on- 
changed,  and  was  in  specie,  but  included  prop- 
erty which  came  to  tbe  bands  of  the  person 
to  be  charged  before  tbe  de&th  of  the  deo^Lsed 
person,  and  w  hich  was  converted  before  or 
after  such  death. 

2.  An  attorney  for  a  decedent's  estate,  who 
has  collected  money  on  a  claim  due  the  estate 
while  acting  In  the  employ  of  the  administra- 
tor, cannot  be  compelled  by  the  probate  court 
to  turn  over  such  collections  under  ]  Starr 
&  C.  Ann.  St  p.  226,  »  81,  82,  providing 
for  the  commitment  to  Jail  of  any  person  who 
refuses  to  surrender  property  belonging  to  a 
decedent  after  the  administrator  has  on  oath 
sworn  before  the  probate  court  that  sut^  per- 
son has  such  property  in  liis  possession,  the 
remedy  being  under  Rev.  St  e.  13,  providing 
for  auBpension  of  attorneys,  and  (section  7)  an- 

i  Rehearing  denied  Novemlier  1^  1896. 
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thorizing  the  lasuance  by  the  supreme  court  of 
a  rule  to  ishow  cause  why  the  name  of  euch  at- 
torney should  Dot  be  Btrickea  from  the  roll. 

S.  A  jadgmeDt  of  the  circuit  court  finding 
that  an  attorney  bad  money  belonging  to  a  de- 
cedent's estate,  and  ordering  him  to  pay  it  over, 
though  affirmed  on  appeal  to  the  appellate 
court,  will  not  bar  an  appeal  by  the  attorney 
from  a  subsequent  judxment  of  tbe  circnit  court 
rendered  after  remand,  and  committing  him  to 
jail  tor  failure  to  pay  over  Ui«  money. 

Appeal  from  circuit  court,  Whiteside  conn- 
tr;  John  D.  Crabtree,  Judge. 

Statutory  proceeding  by  Benjamin  Bress- 
ler,  as  admlnlstEator  of  the  estate  of  Abram 
Ulmer,  deceased,  to  compel  James  Dinsmoor 
and  another,  who  had  been  employed  as  at- 
torneys for  the  estate,  to  turn  over  the  pro- 
ceeds of  collections  made  by  them  In  euch 
capacity.  A  Judgment  requiring  the  attor- 
neys to  pay  a  certain  sum  to  the  admlnlstra- 
tor  was  affirmed  on  .  appeal  to  the  appellate 
court,  and  an  order  was  entered  In  the  dr^ 
cult  court  after  remand  from  tbe  appellate 
court  (66  lU.  App.  207)  committing  one  of 
the  defendants  to  the  conu^  Jail  for  failure 
to  turn  over  tbe  collections.  From  such  or- 
der he  appeals.  Reversed. 

On  May  7,  1892,  appeUee,  as  administrator 
of  the  estate  of  Abram  Ulmra,  deceased,  filed 
an  affldarit  In  the  county  court,  nnder  sec- 
tion 81  of  the  administration  act,  charging 
that  appellant  and  one  Jarrls  Dlnsmoor,  act- 
ing as  attorneys  for  said  estate,  had  collect- 
ed f 1,030  belonging  thereto,  and  retained  and 
refused  to  pay  over  f 7S0  of  said  amount  to 
appellee  as  admlnlstxator,  althot^  often  re- 
quested so  to  do.  Citation  was  Issued  order- 
lug  said  attorneys  to  appear  and  show  cause 
why  they  should  not  be  compelled  to  pay 
the  money  so  retained  by  them  to  appellee, 
or  Into  court'  On  October  10, 1892,  the  coun- 
ty or  probate  court  made  an  order  dismiss- 
ing the  proceeding  as  to  Jarrls  Dlnsmoor, 
and  ordering  appelUmt  to  pay  $1,030  to  ap- 
pellee, as  administrator,  wlttln  10  days,  and, 
In  default  of  doing  so,  that  execution  there- 
for Issued  against  him.  Appellant  took  an 
appeal  from  said  order  to  tbe  circuit  court, 
where  the  matter  was  tried  de  novo;  and 
on  June  5, 18B3,  the  circuit  court  entered  an 
order  or  Judgment  finding  that  appellant 
had  ¥700  In  his  hands  belonging  to  said 
estate,  and  ordered  him  to  pay  that  amount 
to  iqtpellee,  as  administrator,  for  the  use  of 
said  estate,  within  20  days,  and,  in  defoult 
of  such  payment,  that  appellee  have  execu- 
tion therefor.  Appellant  took  an  appeal 
from  the  Judgment  of  the  cIrcnit  court  to  the 
appellate  court  Tbe  appellate  court  affirm- 
ed the  Judgment  of  the  circuit  court,  except 
that  portion  of  It  awarding  execution,  and 
reversed  It  only  as  to  so  much  of  the  Judg- 
ment as  awarded  execution  against  appel- 
lant, as  may  be  seen  by  reference  to  the 
opinion  of  the  appellate  court  In  Dlnsmoor 
V.  Bressler,  56  111.  App.  207.  On  January  23, 
1895,  the  remanding  order  of  the  appellate 
court  was  filed  in  the  circuit  court,  and  on 
February  4,  1005,  tbe  cause  was  redocketed. 


On  January  24^  1805,  written  notice  was 
given  to  appellant  of  the  filing  of  said  re- 
manding order,  and  written  demand  was 
made  upon  him  for  the  payment  of  the  9700. 
On  Februuy  27,  1805,  a  motion  for  a  rule 
on  appellant  to  show  cause  was  allowed.  On 
February  29*  1895,  an  order  was  entered  by 
the  drcolt  court  "that  the  said  defendant  be 
required  to  show  cause  by  the  firot  day  of 
tbe  next  term  of  court  why  an  attachment 
should  not  issue  against  him  for  a  disobedi- 
ence of  the  order  of  this  court  made  In  said 
case  on  tbe  6th  day  of  June,  1893,  requiring 
said  defendant  to  pay  the  administrator  the 
sum  of  $700."  Appellant  filed  an  answer 
to  this  order.  Upon  motion  of  appellee,  an 
attachment  writ  was  issued  against  appel- 
lant. Appellant  moved  to  quash  the  rule  to 
xShow  cause  and  the  attachment  writ,  and 
filed  an  answer  In  support  of  hia  motion. 
Appellant's  motion  to  quash  was  overruled 
by  the  circuit  court,  and  that  court,  upon  mo- 
tion by  ^pellee,  entered  the  following  orda: 
"By  order  of  sold  court,  requlsitlou  having 
been  duly  made  on  January  ^  1895,  upon 
said  defendant,  for  the  payment  of  said  sum 
of  money  mentioned  In  the  order  of  June  5, 
1893,  and  said  defendant  having  refused  to 
pay  said  sum  of  money.  It  Is  ordered  by  the 
court  that  said  defen^nt,  James  Dlnsmoor, 
be  committed  to  the  county  Jail  until  he 
shall  comply  with  said  order"  etc.;  to  the 
making  of  which  order  the  defendant  ex.- 
cepted.  It  is  from  this  order  that  the  present 
appeal  Is  prosecuted. 

Sections  ai  and  82  of  tbe  act  in  regard  to 
the  administration  of  estates  (1  Starr  ft  C. 
Ann.  St  p.  20^,  under  which  said  aflldavlt 
was  made,  and  by  vhtue  of  which  said  order 
of  commitment  was  entered,  are  as  follows: 

"Sec.  81.  If  any  executor  or  administrator, 
or  other  person  Interested  In  any  estate,  shall 
state  upon  oath,  to  any  county  court,  that  he 
believed  tiiat  any  person  baa  in  (his)  posses- 
sion, or  has  concealed  or  emb^Ied,  any 
goods,  chattels,  moneys  or  effects,  books  of  ac- 
count papers  or  any  evidence  of  debt  whatever, 
or  titles  to  lands  belcmging  to  any  deceased 
person;  or  that  he  believes  that  any  person 
had  any  knowledge  or  Information  of  or  con- 
cerning any  Indebtedness  or  evidences  of  in- 
debtedness, or  property  titles  or  effects,  be- 
longing to  any  decrased  person,  which 
knowledge  or  information  Is  necessary  to  tbe 
recovery  of  the  same,  by  suit  or  otherwise, 
by  the  executor  or  administrator,  of  wlUcIk 
the  executor  or  administrator  is  Ignorant 
and  that  such  person  refuses  to  give  to  th< 
executor  or  administrator  such  knowledge  or 
information,  the  court  shall  require  sudt 
person  to  appear  before  it  by  dtetion,  and 
may  examine  him  on  oath,  and  bear  the 
testimony  of  such  executor  or  administrator, 
and  other  evidence  olfered  by  either  party, 
and  make  such  order  In  the  premises  as  tbe 
case  may  require. 

"Sec.  82.  If  such  person  refuses  to  answer 
such  proper  Interrogatories  as  may  be  pro- 
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pounded  to  him,  or  refuses  to  deliver  up  such 
property  or  effects,  or  In  case  tbe  some  has 
been  converted,  the  proceeds  or  value  there- 
of, upon  a  requisition  l>elng  made  for  that 
purpose  by  an  order  of  the  said  court,  such 
court  may  commit  such  person  1»  Jail  until 
be  shall  comply  with  the  order  of  the  court 
.  therein." 

J.  Dlnsmoor,  for  appellant  Y.  S.  Ferguson 
and  J.  G.  Manahan,  for  appellee. 

MAGRUDBB,  J.  Cafter  stating  the  facts). 
The  contentI<m  of  appellant  Is  that  the  orig- 
inal affidavit  filed  In  the  county  court  un- 
der sectiom  81  of  the  admhiisti-atlon  act 
charges  appellant  with  having  in  his  posses- 
sion money  belonging  to  the  estate  of  the 
deceased  intestate,  and  not  money  belonging 
to  the  deceased.  It  is  said  that  sectitui  81 
only  contemplates  a  case  where  the  person 
charged  has  money  or  effects,  which  came 
Into  his  hands  during  the  lifetime  of  the 
deceased,  and  not  a  case  where  the  p«son 
charged  has  received  money  or  effects  which 
came  Into  his  hands  after  the  death  of  the 
deceased.  The  theory  of  counsel  Is  that 
property  spoken  of  in  the  statute  as  "be- 
longing to  any  deceased  person"  means  such 
property  only  as  remains  unchanged  or 
specie,  and  that  has  not  been  collected  or 
admlzdstered.  There  Is  much  force  in  this 
view.  In  U.  S.  T.  Walkw,  1(N»  U.  S.  258.  3 
Sup^  Ot  277,  the  supreme  court  of  the  Unit- 
ed States  B^d:  "The  goods  and  chattelis, 
personal  estate,  and  iHroperty  the  deceased 
are  such  only  as  remain  unclianged  and  In 
specie.  When  a  debt  due  the  deceased  is 
f»>Uected,  or  a  chattel  of  his  estate  is  sold, 
the  money  received  becomes  the  property 
ot  the  administrator,  and  he  Is  accountable 
therefor  to  those  beneficially  interested  in 
the  estate.  •  *  •  When  assets  have  been 
turned  Into  moDi^  by  an  execute  or  ad- 
ministrator, and  the  money  mingled  with 
his  own,  the  assets  have  ceased  to  exist  as 
assets  fx  estate  of  the  decedent  •  •  • 
The  authorities  we  have  referred  to  all  con- 
cur In  the  proposition  that,  where  personal 
property  of  an  estate  under  administration 
has  been  sold,  or  a  debt  collected,  the  pro- 
ceeds are  not  property  of  the  decedent,  but 
are  the  individual  property  of  the  adminis- 
trator." We  are  not  prepared  to  adopt  as 
strictly  accurate  the  broad  statement  that 
money  of  an  estate  collected  by  the  admin- 
istrator thereof  is  the  Individual  property  of 
such  administrator;  but  the  statement  of  the 
above  extract  that  money  or  property  be- 
longing to  the  deceased  means  such  money 
or  property  as  remiUns  unchanged  and  in 
specie,  is  in  harmony  with  the  early  deci- 
sions of  this  court,  which  construed  section 
90  of  the  statute  of  wills  as  It  existed  Id 
1845.  Sold  sectlMi  90  was  as  follows:  "If 
any  executor  or  administrator  or  other  per- 
sm  interested  In  any  estate  shall  state  upon 
oath  to  any  court  of  probata  that  he  believes 


that  any  person  has  In  possession,  or  has 
concealed  or  embezzled  any  goods,  chatty 
moneys  or  effects,  books  ot  account,  papers 
or  any  evidences  ot  debt  whatever,  or  titles 
to  landr  belonghig  to  any  deceased  person, 
the  court  shall  require  such  person  to  ap- 
pear before  It  by  citation,  and  may  examme 
him  on  oath,  touching  the  same,  and  if  such 
person  sliall  refiue  to  answer  such  propv 
Interrogatories  as  may  be  jiffopounded  by 
the  court,  or  person  Interested  as  aforesaid, 
or  shall  refuse  to  deliver  up  such  property 
or  effects  as  aforesaid,  upon  a  requisition 
being  made  for  that  purpose  by  an  ord»  of 
the  said  court  of  probate,  such  court  may 
commit  such  person  to  Jail,  imtU  he  shall 
comply  with  the  order  of  tbe  court  ther^n." 
Rev.  St  IlL  Uil5,  p.  556.  Sections  81  and 
82  of  tbe  adminlstraUon  act  of  April  1. 1872. 
and  the  amendment  to  section  81,  passed  on 
March  19,  1873,  whldi  are  sections  SL  and 
82  as  they  now  a]^ar  in  the  Revised  Stat- 
utes, and  OS  they  are  quoted  in  the  state- 
ment preceding  this  opinion,  were  IbiaUy 
substituted  for  said  original  section  90  of  the 
statute  of  wills.  St  lU.  1871-72  (Myer's 
Ed.)  p.  883;  S  Gross*  St  p.  457;  Rev.  St  1874. 
pp.  118,  110. 

In  WllUams  v.  Conley,  ^  TIL  643.  where 
Williams  was  cited  to  appear  befwe  the  ^o- 
bate  court  upon  an  affidavit  made  under  sold 
section  90,  then  in  force,  charging  him  with 
having  money  belonging  to  the  deceased, 
who  was  his  wife's  father,  and  which  money 
he  supposed  had  been  given  to  his  wife  by 
the  deceased  In  his  lifetime,  we  said: 
"There  is  no  probability,  nor  do  we  pre- 
sume, that  the  court  found  Uiat  WUllama 
still  had  the  money  in  his  possesion  in  spe- 
cie, though  it  is  undoubtedly  -true  that  he 
was  indebted  to  the  estate  for  the  amount 
received  by  his  wife  of  her  father  for  safe- 
keeping. We  think  the  statute  quoted  was 
not  designed  to  afford  the  means  of  collect- 
ing debts  due  to  estates,  but  for  the  purpose 
of  obtaining  the  possession  of  money,  books, 
papers,  or  property  which  remained  In  spe- 
cie, and  which  was  capable  of  being  Idratil- 
fied  and  pointed  out  Unless  Williams  had 
the  Identical  money  In  Us  possession  which 
had  been  received  by  his  wife,  the  court 
could  not  properly  ot6.&  him  to  pay  it  over 
to  the  administrator,  nor  would  it  be  pos- 
sible for  him  to  comply  with  such  order. 
The  payment  of  other  money  to  an  equal 
amount  would  not  be  a  compliance  with 
the  statute,  nor  of  a  proper  order  of  the 
court  made  under  the  statute,  any  more  than 
It  would  be  to  deliver  (me  horse  when  be 
had  received  another.  We  think  the  court 
misconstrued  the  statute,  and  Its  judgment 
must  be  reversed,  and  tbe  cause  remanded." 
Wade  V.  Pritchard,  60  lU.  270.  was  another 
case  which  arose  under  section  90  of  the 
statute  of  wills.  There,  under  an  affidavit 
made  under  that  section,  a  person  having 
two  notes  belonging  to  an  estate  was  ordered 
to  surrender  them  to  the  administrator; 
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aod  ve  said,  In  relation  to  section  90:  "Xbe 
puipose  of  the  enactment  was  to  enable  ex- 
ecutors and  administrators,  and  parties  bar- 
ing an  interest  in  tbe  estate,  to  discover 
assets;  and  it  was  designed  to  afford  a  more 
speedy  and  less  expensive  mode  tbau  by 
deUoue,  trover,  or  replevin.  The  remedy 
was  cumulative  to  those,  and  the  only  cliange 
it  Intended  to  introduce  from  an  ordinary, 
trial  was  to  enable  the  court  to  compel  the 
person  charged  with  harlng  the  property  to 
discover  on  oath  whetiier  be  had  property 
in  bis  possession." 

It  wiU  be  noUced  that  by  sections  81  and  Ki. 
as  adopted  In  1872  and  amended  in  1873, 
there  was  a  provision  not  only  for  examining 
the  party  charged  under  oath,  but  also  for 
hearing  the  testimony  of  the  adminlstratnr 
or  executor,  "and  otiier  evidence  offered  by 
either  party,"  and  a  provision  to  punish,  not 
only  for  refusing  to  answer  questions  and 
for  refusing  to  dellvev  up  the  property  or  ef- 
fects, but  also  for  refusing  to  deliver  up  "the 
proceeds  or  value  thereof"  In  case  the  same 
bad  "been  converted."  When  the  statute  re- 
quired the  party  to  deliver  up  tbe  proceeds 
of  property  which  had  been  converted,  or  the 
value  of  property  which  bad  been  converted, 
it  required  something  more  than  the  deliv- 
ery of  property  "wWch  remained  In  specie, 
and  which  was  capable  of  being  identified 
and  t>elng  pointed  out"  Sections  81  and  82 
are,  tberefor^  materially  different  from  the 
old  section  80.  The  words,  "if  such  pei-son 
refnaes  *  *  *  to  deliver  up  such  property 
or  effects,  or  In  case  the  same  has  been  con- 
verted, the  proceeds  or  value  thereof,"  as 
used  in  section  82,  evidently  refer  back  to 
tbe  property  mentioned  in  section  81  as  "be- 
longing to  any  deceased  person."  Hence  It 
would  seem  to  be  plain  that  the  statute  re- 
fers only  to  property  which  came  to  the 
bands  of  the  person  charged  before  tbe  death 
of  the  deceased  person,  and  which  was  con- 
verted before  or  after  su<!h  death.  But  in 
the  case  of  Blair  v.  Sennott,  134  111.  78,  ^ 
N.  £.  OW,  which  arose  under  the  statute  as 
It  now  exists,  it  appeared  that  Blair  had 
acted  as  agent  of  the  deceased,  and  made 
loans  and  taken  securities  for  him  In  his  life- 
time, and,  after  tbe  death  of  the  deceased, 
bad  collected  mon^  "on  account  of  such 
loans  and  from  such  securities,"  and  upon 
affidavit  made  under  section  81  was  ordered 
to  pay  over  the  money  to  the  administratrix;  : 
and  we  there  said  of  section  81:  "In  our 
opinion,  this  does  not  mean  merely  goods, 
chattels,  money,  etc.,  placed  in  the  hands  of 
the  party  charged  by  the  deceased  in  his 
lifetime,  but  we  thi^k  It  includes  also  goods, 
chattels,  money,  etc.,  which  belong  to  the 
estate  of  the  deceased,  and  which  have  come 
into  the  hands  of  the  party  charged  since  the 
death  of  the  deceased.  The  language  con- 
templates present  ownership,  and,  since  a 
dead  man  can  own  nothing,  *beIonglng  to  any 
deceased  person'  can  only  mean  'l>clunglng  to 
the  estate  of  any  deceased  person,*  •  •  • 
4S  N.E.-60 


money  of  tbe  principal  In  the  bands  of  the 
agent  is  still  tlw  money  of  the  principal,  and 
the  agent  has  no  right  to  use  It  or  pay  it 
out  for  his  own  private  purposes.  While 
he  has  this  money,  be  Is  not;  technically,  the 
creditor  of  his  principal,  but  his  trustee. 
*  *  *  It  is,  in  such  cose,  therefore,  at- 
WKya  tbe  legal  presumption,  that  the  money 
in  the  bands  of  the  agent  Is  tbe  Identical  mon- 
ey that  be  received,  and  he  will  not  be  heard 
to  allege  his  embezzlement  or  breach  of  trust 
to  escape  a  liability  arising  from  that  pre- 
sumption." It  is  to  be  noticed  that  in  the 
Blair  Case,  although  the  money  was  col- 
lected upon  the  securities  after  the  death  of 
the  deceased,  yet  the  securities  themselves 
were  taken  during  his  lifetime,  and  the  party 
charged  was  the  agent  of  tbe  deceased  in  his 
lifetime,  and  obtained  such  securities  as  his 
agent  before  bis  death;  and,  because  of  his 
relation  to  the  deceased  as  agent  or  trustee, 
tbe  money  In  his  hands  was  presumed  to  be 
the  Identical  money  which  he  received.  Al- 
though the  money  collected  In  the  Blair  Case 
was  collected  after  the  death  of  the  deceas- 
ed, yet  there  Is  nothing  to  sbow  that  he  col- 
lected it  as  the  agent  of  the  administratrix, 
or  under  an  employment  by  the  administra- 
trix for  that  purpose,  but  rather  by  reason 
of  bis  agency  for  the  deceased  while  the  lat- 
ter was  alive,  and  by  reason  of  his  possession 
of  the  securities  acquired  through  that  agen- 
cy. The  doctrine  of  that  case  should  be  lim- 
ited to  the  facts  thereof,  and  Its  language 
should  be  qualified  so  as  to  conform  to  such 
facts.  In  the  case  at  bar  the  affidavit  up- 
on which  the  proceeding  In  the  county  court 
was  commenced  Is  as  follows:  "Benjamin 
Bressler,  of  said  county,  in  state  aforesaid, 
being  first  duly  sworn,  on  oath  says  that  he 
is  tbe  administrator  with  will  annexed  of 
tbe  estate  of  said  Abram  Ulmer,  deceased, 
duly  appointed  and  commissioned  as  such 
by  f!ald  court  on  the  6tb  day  of  March,  1880. 
Affiant  says  that  on  or  alraut  the  19th  day 
of  January,  1891,  the  circuit  clerk  of  said 
Whiteside  county,  or  the  First  National  Bank 
of  Morrison,  paid  to  James  DInsmoor  and 
Jarvis  DInsmoor.  acting  as  attorneys  for  the 
estate  of  said  Abram  Ulmer,  deceased,  the 
sum  of  a.bout  ten  hundred  and  thirty  dol- 
lars, belonging  to  said  estate;  that  out  of 
that  sum  affiant  Is  informeil  said  Dlnsmoors 
paid  the  sum  of  about  ¥300  on  the  award 
of  Nancy  Ulmer;  that  the  remainder  of 
said  91,030,  to  wit,  about  $730.  sold  Dins- 
moors  retain  in  their  possession  and  refnse  to 
pay  the  same  to  this  affiant  as  such  admin- 
istrator, although  often  requested  so  to  do  by 
affiant.  And  affiant  therefore  asks  that  said 
James  DInsmoor  and  Jarvis  DInsmoor  be 
ordered  by  citation  of  this  honorable  court 
to  appear  within  a  short  day,  and  show 
cause.  If  any  they  have,  why  they  should 
not  be  compelle<l  by  this  court  to  pay  the  said 
money  so  retained  by  them  as  aforesaid  to 
tbis  affiant  as  such  administrator,  or  pi^ 
the  same  Into  this  court  tot  affiant"  This 
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affidavit  shows  that  nearly  two  years  after 
the  administrator  was  appointed,  appellant 
and  Jarvls  Dlnsmoor,  acting  as  attom^s 
for  the  estate  of  the  deceased,  collected  the 
money  which  they  were  subsequently  ordered 
to  pay  over.  Their  collection  of  the  money 
was  not  merely  after  the  death  of  the  de- 
ceased, as  was  the  fact  In  the  Blair  Case,  but 
they  collected  it  while  "acting  as  attorneys 
for  the  estate"  of  the  deceased.  There  Is 
no  complaint  in  the  affidavit  that  they  did 
not  have  the  tight  to  collect  the  money. 
The  complaint  Is  that  they  retained  It  In 
their  possession,  and  refused  to  pay  It  over. 
If  they  rightfully  collected  It  while  "acting 
as  attorneys  for  the  estate,"  tbey  mnst 
have  been  employed  for  that  purpose  by 
the  estate;  that  Is  to  say,  by  Its  lawful  rep- 
resentative, the  administrator.  They  could 
not  have  been  rightfully  "actli^  as  attorneys 
for  tbe  estate"  in  pursuance  of  any  previ- 
ous employment  by  the  deceased  in  his  life- 
time, because  the  authority  of  an  attorney  to 
collect  for  a  client  Is  revoked  by  the  death 
of  the.  client,  and  he  has  no  authority  to 
pr6ceed  further  without  a  new  retainer  by 
the  personal  representative  of  the  client 
Tuman  v.  Lemke,  84  111.  2S6.  We  think  the 
affidavit  shows  i^n  Its  face  that  the  money 
was  collected  by  appellant  while  acting  as 
attorney  for  the  administrator  of  the  estate. 
Mweover,  the  answer  of  appellant  filed  In 
support  of  his  motion  to  quash  the  writ  al- 
leges that  he  collected  the  money  as  attor- 
ney for  appellee  as  admlnlstratw,  after  a 
protracted  litigation  In  the  cause  of  Benja- 
min Bressler,  administrator,  against  the 
First  National  Bank,  In  the  circuit  and  ap- 
peUato  courts,  conducted  under  contract 
with  said  administrator.  The  charge  against 
appellant  was  In  the  nature  of  an  attach- 
ment for  contempt,  and,  where  such  Is  the 
case,  the  respondent  ought  to  be  permitted 
to  purge  himself  by  his  answers.  In  re 
Paschal,  10  Wall.  483;  Buck  r.  Buck.  60  TO. 
105. 

The  case  at  bar  resolves  itself  Into  this: 
An  administrator  of  an  estate  employs  an 
attorney  to  bring  suit  against  a  bank.  Suit 
Is  brought  accordingly,  and  the  money  is 
collected  by  the  attorn^,  who  does  not  pay 
It  over  to  the  administrator.  Can  such  ad- 
ministrator go  Into  the  probate  court,  and 
make  an  affidavit  under  said  section  tH, 
and  secure  a  commitment  of  the  attorney 
to  jail  by  the  summary  process  provided  for 
In  said  sections  81  and  82?  We  think  not. 
We  are  of  the  opinion  that  those  sections 
were  not  designed  for  any  such  purpose.  It 
is  well  settled  that  debts  created  after  the 
death  of  the  Intestate  or' testator  cannot  be 
proved  in  the  probate  court  1  Woemer, 
Adm'n,  S  IGS,  p.  848.  For  the  same  reason, 
and  upon  the  same  principle,  a  debt  due  from 
an  attorney  to  the  administrator  of  an  es- 
tate, growing  out  of  a  contract  between  the 
"wo,  and  so  created  after  the  death  of  the  in- 
testate, cannot  be  collected  in  the  probate 


court  through  the  machinery  of  the  proceed- 
ings authorized  by  sections  81  and  «i.  Tbe 
summary  proceeding  In  the  probate  court  to 
compel  the  production  and  delivery  of  prop- 
erty "Is  not  the  proper  remedy  •  •  •  to 
try  contested  rights  and  title  to  property 
between  the  executor  and  others."  2  Woer- 
ner,  Adm'n,  8  325.  p.  6»1.  "Nor  does  the 
power  conferred  upon  probate  courts  to  sub- 
poena and  examine  parties  alleged  to  con- 
ceal or  withhold  property  of  the  estate  au- 
thorize such  courts  to  try  the  title  to  the  prop- 
erty in  dispute."  1  Woemer.  Adm'n,  |  151, 
p.  347;  Schouler,  Bx'rs,  8  270.  If  sections  81 
and  82  could  be  used  to  settie  contested 
rights  to  property  as  between  executors  and 
administrators  on  the  one  side  and  third  per- 
sons on  the  other,  tbey  would  operate  as  an 
infringement  upon  the  constitutional  right 
to  trial  by  Jury,  as  they  contain  no  provision 
for  a  Jury  trial.  Howell  v.  Fry,  19  Ohio  St 
5o6;  Melnzer  v.  Bevington.  42  Ohio  St.  325; 
Matter  of  Beebe,  20  Hun,  4G2;  Bx  parte 
Casey,  71  CaL  269, 12  Pac.  118;  Eans'  Adm'r 
V.  Eans,  79  Uo.  53;  Gibson  t.  Cook,  62  Md. 
256.  It  Is  said  that  an  attorney  who  refuses 
to  pay  over  money  collected  by  bim  for  a 
client  Is  guilty  of  embezzlement  and  for 
this  reason  may  be  proceeded  against  under 
sections  81  and  82.  This  may  be  true  where 
an  attorney,  who  has  acted  for  a  deceased 
party  in  his  lifetime,  ranbezzles  money  In 
his  own  hands  at  the  time  of  his  client's 
death,  or  collected  upon  securities  taken  by 
him  before  bis  client's  death.  Blair  v.  Sen- 
nott  supra.  But  where  an  attorney  1ms  col- 
lected moneys  nnd»  &  contract  of  empVsy- 
ment  entered  into  with  the  administrator  of 
an  estate,  he  is  to  be  proceeded  against  not 
In  the  probate  court  but  by  the  methods 
pointed  out  for  the  punishment  of  falthlera 
attorneys  In  other  tribunals.  Section  6  of 
the  act  of  March  28,  1874,  In  relation  to  at- 
torneys, b^g  chapter  IS  of  the  Revised 
Statutes,  provided  that  any  Judge  of  a  cir- 
cuit court  shall  have  power  to  suspend  any 
attorney  from  practice  In  the  court  over 
which  he  presides.  Section  7  of  the  some 
act  provides  that,  wh^re  an  attorney  has 
collected  money  belonging  to  a  client  and 
refuses  to  pay  it  over  after  demand  and  ten- 
der of  reasonable  fees  and  expenses,  ai^- 
catlon  may  be  made  to  the  supreme  court 
of  the  state  for  a  rule  upon  him  to  show 
cause  why  Jils  name  should  not  be  stricken 
from  the  roll.  Section  79  of  division  1  of 
the  Criminal  Code  provides  that  If  any  at- 
torney at  law  shall  refuse  to  pay  over  money 
collected  by  him,  less  his  proper  charges,  on 
demand,  etc.,  be  shall  be  fined  not  exceed- 
ing double  the  amount  retained  by  him,  or 
confined  In  the  county  Jail  not  exceeding  one 
year,  or  both,  and  be  removed  from  office, 
etc.  1  Starr  &  G.  Ann.  St  p.  777.  Where 
an  application  Is  made  to  compel  an  attorney 
to  pay  money  Into  the  court  in  which  the  suit 
has  been  prosecuted  as  a  result  of  which  the 
money  has  been  obteined,  such  application 
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Is  a  quasi  criminal  proceeding,  and,  "if  no 
dishonesty  appears,  the  party  will  be  left  to 
his  action."    In  re  Paschal,  supra. 

Appellee  claims  that  the  Judgment  of  the 
circuit  cdtrt  finding  that  appellant  had  the 
money,  and  ordering  him  to  pay  it,  Is  res 
Judicata,  Inasmuch  as  It  has  been  aifirmed 
by  the  appellate  court,  and  no  appeal  was 
taken  from  the  judgment  of  affirmance. 
But  It  Is  to  be  remembered  that,  after  the 
remanding  order  from  the  appellate  court 
was  filed  lb  the  circuit  court,  a  new  Judg- 
ment was  rendered,  committing  the  appel- 
lant to  jail.  The  absence  of  authority  In  tbe 
court  making  the  order  for  attachment  may 
be  shown  In  a  proceeding  for  contempt  A 
party  cannot  be  in  contempt  of  court  for  dis- 
obeying an  order  which  the  court  had  no 
authority  to  make.  Leopold  r.  People,  140 
IlL  552,  30  N.  B.  3iS;  People  v.  Welgley,  155 
lU.  491,  40  N.  B.  300.  •  There  the  affidavit 
made  under  section  SI  is  jurisdictional  in  Its 
cbaracter,  and.  If  the  affidavit  does  not  show 
a  case  which  gives  the  court  jurisdiction,  the 
subsequent  proceedings.  Including  the  judg- 
ment, are  void,  and  may  be  attacked  col- 
laterally. For  the  reasons  already  stated, 
the  affidavit  was  not  sufficient,  within  the 
meaning  of  section  81,  to  authorize  the  pro- 
ceedings based  upon  it  The  judgment  of 
the  circuit  court  is  accordingly  reversed,  and 
the  cause  Is  remanded  to  that  court  for  fur- 
ther proceedings  in  accordance  with  the 
views  herein  expreBcwd.  Beversed  and  re- 
manded. 


<ie7  Hub.  474) 

DICKINSON  T.  DICKINSON, 
^uprHoe  Judicial  Oonrt  of  MaMachmettB. 
Bimpsbhre.  Feb.  6,  1887.) 

Divorce  —  Jobisdictios  —  Scfficibsct  or  Evt- 

DBNCE. 

1.  A  court  of  ludiana  has  jurisdiction  to  de- 
cree a  diyoroe,  where  the  marriage  took  place 
and  the  cause  for  divorce  occurred  in  another 
state,  only  when  the  applicant  has,  in  good 
faith  obtained  a  domicile  in  Indians. 

2.  The  fact  that  a  husband  abandons  the 
wife  and  goes  into  another  state,  and  there 
appliefi  for  a  divorce  soon  after  he  acquires 
the  statutory  residence,  in  connection  with  the 
facts  that  the  marriage  waa  a  compulsory  one, 
that  the  husband  left  shortly  after  it  took  place, 
and  that  he  returned  witbin  two  years  after 
obtaining  a  decree,  warrants  a  finding  that  he 
went  into  such  other  state  to  obtain  a  divorce. 

Report  from  superior  court,  Hampehlre 
county;  Justin  Dewey,  Judge. 

IJbel  by  Julia  A.  Dickinson  against  Mar- 
shall D.  Dickinson  for  divorce,  in  which 
there  was  a  decree  nisi  for  libelant  Sub- 
mitted on  report.  Atflrmed. 

Henry  c.  Nash,  Jr.,  and  Stephen  S.  Taft, 
for  libelant.  Wm.  U.  Baaaett  and  T.  G. 
Spaulding,  for  libelee. 

LATHROP,  J.  The  only  question  which  Is 
raised  by  the  report  in  this  case  Is  whether 
the  judge  who  presided  In  the  court  below 
was  justified  1^  the  evidence  In  entering  a 


decree  tox  the  libelant  This  raises  a  ques- 
tion of  law,  for  in  divorce  cases  we  have  no 
authority  to  revise  the  findings  of  the  judge 
w^ho  heard  the  case  on  matters  of  fact,  if 
the  evidence  is  sufficient  to  warrant  the 
findings.  Smith  v.  Smith,  107  Mass.  87,  45 
N.  E.  52.  The  libelee  set  up  In  his  answer  a 
divorce  obtained  by  him,  in  the  state  of  In- 
diana, from  the  libelant  in  the  present  case. 
In  January,  1878,  on  proceedings  begun  by 
him  in  February,  1871.  The  judge  found 
that  this  divorce  was  obtained  by  due  and 
regular  proceedings  In  the  proper  court  in 
Indiana,  and  in  accordance  with  the  laws  of 
that  state;  but  that  he  went  to  Indiana  for 
the  purpose  of  obtaining  it,  for  a  cause 
which  occurred  here  while  the  parties  resid- 
ed here,  Intending  to  retum  to  this  common- 
wealth to  live,  after  It  was  obtained,  and 
that  he  did  so  return,  and  has  lived  hex« 
ever  since. 

It  Is  provided  by  Pub.  St  c.  146,  S  41,  as 
fellows:  "A  divorce  decreed  in  another  state 
or  country  according  to  the  laws  thereof, 
and  by  a  court  having  Jurisdiction  of  the 
cause  and  of  both  the  parties,  shall  be  valid 
and  effectual  In  this  commonwealth;  but 
when  an  Inhabitant  of  this  commonwealth 
goes  Into  another  state  or  country  to  obtain 
a  divorce  for  a  cause  which  occurred  here, 
while  the  parties  resided  here,  or  for  a  cause 
which  would  not  authorize  a  divorce  by  the 
laws  of  this  commonwealth,  a  divorce  so  ob- 
tained shall  be  of  no  force  or  effect  in  this 
commonwealth.*'  Whether,  if  the  libelee  had 
acquired  a  domicile  In  Indiana  at  the  time 
he  died  his  application  for  a  divorce  there, 
we  should  recognize  his  divorce  as  valid,  un- 
der article  4,  S  1,  of  the  constitution  of  the 
United  States,  providing  that  "full  faith  and 
credit  shall  be  given  In  each  state  to  the 
public  acts,  records  and  Judicial  proceedings 
of  every  other  state,"  we  find  It  unnecessary 
to  decide.  By  the  laws  of  Indiana,  a  divorce 
may  be  decreed,  for  certain  causes  stated, 
"on  petition  filed  by  any  person  who,  at  the 
time  of  the  filing  of  such  petition,  shall  have 
been  a  bona  fide  resident  of  the  state  one 
year  previous  to  the  filing  of  the  same." 
The  only  ground  upon  which  the  courts  of 
Indiana  put  their  jurisdiction  to  decree  a  di- 
vorce, where  the  marriage  has  taken  place 
ar.d  the  cause  for  divorce  has  occurred  in  an- 
other state,  Is  that  the  party  applying  for  a 
divorce  In  Indiana  had  obtained.  In  good 
faith,  a  domicile  there.  Tolen  v.  Tolen,  2 
Blackf.  407.  See,  also,  Wilcox  v.  Wilcox,  10 
ind.  43tJ;  Prettyman  v.  Prettyman,  125  Ind. 
140,  25  N.  E.  179.  So.  too.  In  Cheever  v.  Wil- 
son, 9  Wall.  108,  123,  where  a  divorce  ob- 
tained in  Indiana  by  a  woman  against  her 
husband  was  held  to  be  valid,  it  was  put 
upon  the  ground  that  the  decree  In  Indiana 
was  at  least  prima  facie  evidence,  and  thai, 
giving  the  fullest  effect  to  the  adverse  testi- 
mony as  it  appeared  in  the  record.  It  only 
raised  a  suspicion  that  the  animus  manendi 
may  have  been  wanting.  In  deliTerlng  the 
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opinion  of  the  coiirt.  It  was  said  by  Mr.  Jus- 
tice Swayne:  "Tbe  only  question  Is  as  to 
the  reality  of  her  new  residence  and  of  the 
change  of  domicile."  While  the  judge,  In 
terms,  has  not  said  that  the  libelee  did  not 
acquire  a  domicile  In  Indiana,  we  are  of 
opinion  that  this  Is  fairly  to  be  Implied  from 
the  language  used,  taken  In  connection  with 
the  evidence.  If  the  libelee  did  not  acquire 
a  domicile  In  Indiana,  the  court  there  had  no 
Jurisdiction,  under  the  de<dslons  last  cited, 
to  dissolve  the  marriage  with  the  libelant, 
for  a  cause  occurring  here.  See,  also.  Sew- 
all  T,  SewaU,  122  Mass.  156;  Ross  t.  Ross, 
12<J  Mass.  2^;  Burlen  v.  Shannon,  115  Mass. 
438;  Cumralngton  v.  Belchertown,  149  Mass. 
223,  21  N.  B.  435;  Wlnshlp  r.  Wlnshlp,  16 
N.  J.  Eq.  107.  The  case  at  bar  is  distin- 
guishable from  Lolier  .v.  Gerald,  157  Mass. 
42,  31  N.  E.  70»,  for  the  reason  that  It  was 
there  found  that  the  husband  did  not  leave 
the  state  to  obtain  a  divorce  in  another  state. 

The  muln  contention  of  the  libelee  Is  that 
the  flnding  of  the  judge  was  not  warranted 
by  the  evidence,  it  is  true  that  the  libelee 
testified  that  he  did  not  leave  the  common- 
wealth to  obtain  a  divorce,  and  that  the 
idea  did  not  occur  to  htm  until  he  had  been 
In  Indiana  for  some  time;  but  there  was 
evidence  sufficient  to  justify  the  judge  in  not 
believing  him,  and  In  finding  to  the  con- 
trary. The  evidence  tended  to  show  that 
both  parties  were  domiciled  In  Amherst,  In 
this  commonwealth,  at  the  time  of  the-mar- 
Tlage,  on  September  15,  1S68;  that  the  mar- 
riage was  a  cohipulsory  one,  being  made 
nine  days  after  the  libelant  gave  birth  to  a 
child  of  which  the  libelee  was,  as  she  con- 
tended, the  father;  that  the  parties  never 
lived  together  as  husband  and  wife  after 
the  marriage,  except  that  he  occupied  the 
same  room  with  her  overnight  three  or  four 
times  during  two  weeks  after  the  marriage; 
that  he  never  did  anything  for  her  support; 
that  he  left  Amherst  about  a  year  after  the 
marriage,  without  s^^'lng  anything  to  her 
about  going  away;  that,  after  being  In  Ohio 
a  few  weeks,  he  went  to  Indiana.  The  pre- 
cise date  of  his  arrival  there  does  not  ap- 
pear, but  he  tostlfled  tDat  he  went  to  Win- 
chester in  December,  18G9,  and  stayed  there 
about  a  year,  and  then  went,  In  January  or 
February,  1871,  to  Lebanon,  where  his  com- 
plaint for  divorce,  aa  appears  by  the  record, 
was  filed  on  February  22,  1871.  The  divorce 
was  granted  on  January  7,  1873,  and  in  Sep- 
tember, 1874,  the  libelee  returned  to  Am- 
herst, where  he  has  since  resided.  Neither 
the  complaint  nor  the  order  of  notice  by  pub- 
lication states  the  residence  of  the  wife,  al- 
though this  was  known  to  the  libelee.  It  Is 
further  to  be  noticed  that  the  evidence  in- 
troduced in  the  case  In  Indiana  to  show  one 
year's  residence  fixes  no  date  of  knowletlge 
of  the  complainant's  being  in  Winchester 
earlier  that  February  19,  1870.  It  often  has 
been  held  by  this  court  that  the  fact  that 
a  man  who  abandons  his  wife  and  goes  into 


another  state,  and  there  applies  for  a  divorce 
soon  after  he  Is  able  to  do  so,  warrants  the 
inference  that  he  goes  there  for  that  pur- 
pose. Lyon  V.  Lyon,  2  Gray,  3G7;»  Chase  v. 
Chase,  6  Gray,  157,  102.  In  Smith  v.  Smith, 
13  Gray,  209,  the  presumption  arising  from 
such  a  fact  is  said  by  Chief  Justice  Shaw  to 
be  "violent,  If  not  conclusive."  See,  also, 
Sowall  T.  Sewall,  122  Mass.  156.  In  the  case 
before  us,  not  only  does  the  early  applica- 
tion for  a  divorce  appear,  but  the  other  evi- 
dence which  we  have  stated  tends  strongly 
to  show  that  the  judge  was  Justified  In  his 
finding,  and  in  entering  a  decree  nisi  for  the 
libelant.   Decree  affirmed. 


(58  Ohio  St  m 

FEJI-.IX  v.  GRIFFITHS. 

(Supreme  Court  of  Ohio.   Fob.  2,  1897.) 

Covenant  op  Leaas  —  DEsxRUCTiOit  or  Leased 
Propbktt— Patmbmt  of  Rbkt— Pro- 
visions  OF  Lbabk. 

1.  At  common  law,  where  then  is  a  coTenant 
OQ  the  purt  of  the  lestiee  to  pay  rent  Cor  tbe 
term,  and  buildings  on  the  demised  premiseB  are 
destroyed  by  fire,  tbe  tenant  is  not  relieved  from 
the  payment  of  rent  nnleiu  he  has  protected 
himself  by  a  provisioD  in  the  lease  to  that  effect. 

2.  In  giving  construction  to  a  iK^ivisioa  of  a 
stiitute,  or  a  contract,  which  attvtuiJts  lu  abro- 
gate or  modify  a  well-established  nile  of  the 
common  law,  tbe  scope  of  tbe  tMrovirioa  should 
not  be  exteuded  beyond  the  pIaib  import  of  the 
words  used,  it  reasonable  effect  can  otberviae 
be  given  to  it. 

3.  A  lease  for  years,  at  a  rental  of  fl,ISO0  per 
year,  payable  $125  monttUy  in  advance,  contain- 
ed the  following  clause:  "It  is  agreed  by  and 
between  the  parties  to  this  lease  that  in  case  any 
building  now  standing  on  said  premises  shall  be 
destroyed  or  injured  by  the  dements  or  other 
cause,  80  aa  to  be  unfit  for  occnpancy,  without 
any  fault  or  neglect  on  the  part  of  tbe  second 
party,  said  second  party  shall  not  be  IlaUe  to 
pay  rent  for  said  premises  from  and  after  the 
time  the  said  second  party  shall  have  Barren- 
dered  poziBession  of  said  premises  to  said  first 
party.''  After  payment,  during  the  term,  of  a 
month's  rent,  and  before  the  expiration  of  the 
month,  a  fire  occurred,  without  fault  of  the  les- 
see, which  BO  injured  the  buildings  as  to  render 
them  unfit  for  occupancy.  Thereupon  the  ten- 
ant surrendered  possession,  and  brought  action 
to  recover  of  the  lessor  a  portion  of  the  ad- 
vance payment,  claiming  it  aa  still  unearned. 
Held,  that  the  provision  in  the  lease  above  tjuot- 
ed  reserves  no  right  to  recover  back  any  por- 
tion of  a  monthly  installment  of  rent  ouce  paid, 
and  that  the  action  cannot  be  maintained. 

(Syllabus  by  tbe  Court.) 

Error  to  circuit  court,  Cuyahoga  county. 

Action  by  Albert  L.  Griffiths  against  John 
F.  Felix.  Judgment  for  plaintiff,  En<S  de- 
fendant brings  error.  Reversed. 

The  defendant  In  error  was  plaintiff  In  tbe 
court  of  common  pleas.  His  action  was 
foimded  upon  a  petition,  of  which  the  follow- 
ing is  a  copy:  "PlalntlfC  avers  that  oa  or 
about  tlie  8th  day  of  October,  1890,  he  enter- 
ed into  a  written  lease  with  the  said  defend- 
ant, whereby  the  said  defendant  leased  to 
him  a  certain  two-story  frame  building  and 
barns,  known  as  'Nos.  393  and  395  Ontario 
Street,'  in  Cleveland.  Ohio,  and  also  tbe 
second  stoiT^  of  the  frame  building  known . 
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AS  *Ko.  391  Ontario  Street.'  In  said  city,  for 
a  term  of  seven  years  firom  and  after  Oc- 
tober 9.  1890,  at  a  rental  of  $1,500  a  year, 
payable  9126  per  montb,  on  the  8th  day  of 
each  and  every  month.  In  advance;  Bald  lease, 
being  recorded  In  volome  16,  pace  141,  Cny- 
ahoga  County  Record  of  Leasra.  Said  lease 
contained  the  followlns  clause  and  agree- 
ment: 'It  Is  agreed  by  and  between  t&e 
parties  to  this  lease  that  In  case  any  building 
now  standing  on  said  premises  shall  be  de- 
stroyed or  Injured  by  the  elements  or  other 
cause,  so  as  to  be  unfit  for  occupancy,  with- 
out any  fault  or  neglect  on  the  part  of  the 
second  party,  said  second  party  shall  not  be 
liable  to  pay  rent  for  said  premises  from 
and  after  the  time  said  second  party  shall 
have  surrendered  possession  of  said  premises 
to  said  first  party.*  Plaintiff  avers  that  on 
the  8th  day  of  January,  1893,  he  paid  to  said 
defendant  the  rent  for  the  ensuing  month, 
being  the  said  sum  of  |125;  and  that  on  the 
ISth  day  of  January,  1893,  said  leased  prem- 
ises were,  without  any  fault  or  neglect  on 
his  part,  so  destroyed  and  Injured  by  Are  as 
to  be  unfit  for  occupancy,  and  thereupon  he 
quit  and  surrraidered  possession  of  the  same 
to  said  defendant,  and  has  not  idnce  occupi- 
ed ihe  same  or  ai^  part  thereof.  Plaintiff 
says  tluit,  at  the  time  of  said  destruction 
and  surrender  of  possession  of  s^d  premises, 
there  was  still  unearned,  of  the  9125  which 
he  had  paid  as  rent  in  advance,  the  sum  of 
9112.68,  which  sum  defendant  refuses  to  pay, 
thou^  oft  requested.  Wherefore,  hy  reason 
of  the  premises,  there  la  due  to  said  plaintiff 
the  sum  of  9112.68/  with  Interest  from  Jan- 
uary 13,  1898,  for  which  he  prays  Judgment." 
Answer  was  filed,  raising  an  Issue;  and,  the 
cause  coming  on  for  trial,  the  plaintiff  was 
called  as  a  witness.  Objection  was  Inter- 
posed to  any  evidence  being  given,  on  the 
ground  that  the  petition  did  not  state  fftcts 
8uffl<^ent  to  constitute  a  cause  of  action. 
The  objection  was  ovemiled,  and  exception 
duly  taken.  The  trial  resulted  In  a  Judgment 
for  plaintiff  below,  which  was  affirmed 
the  circuit  court  To  reverse  these  Judg- 
ments, the  present  proceeding  Is  brought 

Willson  &  David,  for  plaintiff  In  error. 
B^enmnella'  ft  Bends,  for  defendant  In  er- 
ror. 

SPEAR,  J.  (after  stating  the  facts).  The 
question  Is  as  though  there  were  a  demurrer 
to  the  petition.  This  pleading  asks  to  re- 
cover of  the  lessor  a  pcvtlon  of  a  month's 
rent  paid  by  the  lessee  upon  a  lease  which 
provided  for  the  payment  of  fl,500  per  year 
for  the  demised  premises,  payable  $125  per 
mmth.  In  advance,  on  the  gronud  that  the 
premises,  having  been  destroyed  by  fire,  and 
Injured  so  as  to  be  unfit  for  occupancy,  had 
been  surrendered  by  the  lessee  to  the  lessor, 
by  virtue  of  the  clause  In  the  lease  permit- 
ting surrender  on  account  of  fire.  Do  these 
allegations  give  a  i^ht  of  recovery! 


The  common-law  rule  Is  that  where  there 
Is  a  covenant  on  the  part  of  the  lessee  to 
pay  rent  for  the  term^  and  the  buUdioi^  are 
destroyed  by  lire,  the  tenant  is  not  relieved 
from  the  payment  of  rent  unless  he  has  pro- 
tected himself  by  a  provision  in  the  lease 
to  that  effect;  and,  to  show  that  this  Is  the 
rule  In  Ohio,  we  need  bat  cite  Unn  v.  Ross, 
10  Ohio,  412,  where  the  principle  la  ex- 
pressed in  these  words:  "If  a  t«iant  agrees 
expressly,  whether  under  seal  at  not,  to  pay 
rent,  and  makes  no  reservation  on- account 
of  unavoidable  actddents,  he  Is  bound  to  pay 
the  rent  for  the  whole  term,  notwithstand- 
ing the  premises  In  the  meantime  are  de- 
stroyed by  fire."  The  rule,  It  Is  said,  grew 
out  of  a  custom  founded  upon  the  considera- 
tion that  the  destruction  Is  usually  by 
means  of  an  accident  for  which  neither  les- 
sor nor  lessee  is  responsible,  it  is  but  equi- 
table to  divide  the  loss,  and,  as  the  lessor 
must  lose  the  property,  the  lessee  should 
lose  the  term,  and  the  further  reason  that 
exemption  from  loss  would  tend  to  make 
the  tenant  less  careful,  and  that  the  public, 
OS  wdl  as  landlords,  is  interested  In  the  pre- 
vention of  destruction  of  buildings  by  Are. 
But,  whether  the  rule  Is  believed  to  be  well 
founded  or  lU  founded.  Its  existence  Is  not 
open  to  question. 

This  being  the  rule  governing  the  subject 
about  which  the  parties  were  negotiating, 
the  further  Inquiry  Is  as  to  the  effect  of  the 
provision  of  the  lease  abridging  the  lessee's 
liability,  which  Is  a  virtual  Incorporation  of 
section  4113,  Rev.  St;  and  here  we  must 
keep  In  mind  that  where  It  Is  attempted  to 
abrogate  or  modify  a  well-establshed  rule 
of  the  common  law  by  statute,  or  by  a  pro- 
vision in  a  contract  the  scope  should  not 
be  extended  beyond  the  plain  Import  of  the 
words  used,  where  reasonable  effect  can  be 
given  to  the  amendment  without  such  ex- 
tension. That  provision  Is  that,  in  case  any 
building  should  be  destroyed  or  injured  by 
the  elements  or  other  cause,  so  as  to  be  unfit 
for  occupsncy,  without  any  fault  or  neglect 
on  the  part  of  the  lessee,  he  should  not  be 
liable  to  pay  rent  after  a  surrender  of  pos- 
session. It  is  thus  shown  that  the  parties 
had  before  them  the  subject  of  the  lessee's 
liability  In  case  of  destruction  of  the  build- 
ings, and  undertook  to  stipulate  with  refer- 
ence to  that  contingency.  They  also  had  be- 
fore them  the  fact  that  the  lease  reaulred 
the  lessee  to  pay  each  month's  rent  in  ad- 
vance, which  would  naturally  suggest  a  con- 
dition in  which  there  might  be  a  destruction 
of  the  buildings  after  the  payment,  and  be- 
fore tiie  expiration  of  the  month.  In  this 
situation,  they  selected  the  terms  In  which 
the  exemption  from  liability  should  be  couch- 
ed, and,  in  distinct  language,  limited  that 
exemption  to  3zoneration  of  the  lessee  from 
payment  after  the  surrender;  leaving,  as  it 
seems  to  us,  a  plain  Inference  that  where 
paid  before  the  surrender,  the  ordinary  rule 
would  ajnily.  The  proposition  now  Is  that 
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the  court  should  add  to  this  expressed  ex* 
emptlon  additional  words,  which  the  parties 
did  not  see  fit  to  place  In  the  contract,  glT- 
Ing  a  cause  of  action  to  recover  back  a  per* 
tloD  of  the  rent  paid.  It  Is  the  old  story  of 
a  party  asking  a  court  to  do  for  him  that 
which  he  had  the  opportunity  to  do  for  him- 
self, but  failed  to  Improve  It.  This  lessee 
was  In  a  position  where,  If  it  bad  been  at 
the  time  of  the  making  of  the  contract 
agreed  that  he  might  reserve  a  right  to  re- 
cover mpney  that  had  been  paid,  suitable 
words,  looking  to  that  end,  might  have  been 
incorporated  In  the  lease.  He  did  not  so 
protect  himself  as  to  advance  payments,  but 
was  content  to  stop  short  of  It.  How  can  a 
court,  acting  reasonably,  now  help  him?  It 
is  the  court's  province  to  enforce  contracts, 
not  to  make  them.  There  are  two  parties 
to  the  contention.  How  can  the  court  say 
that,  if  further  exemption  from  liability  had 
been  demanded,  It  would  have  been  acceded 
to  by  the  lessor?  Surely,  we  cannot;  and 
the  latter  has  a  right  to  stand  on  the  con- 
tract as  It  was  made,  and  not  be  required  to 
accept  a  contract  which  the  lessee  now  wish- 
es he  had  obtained. 

As  to  the  monthly  installments,  the  con- 
tract is  entire;  and  we  think  that  where  an 
Installment  was  once  paid.  In  conformity 
with  the.  terms  of  the  contract,  It  became  the 
money  of  the  lessor  absolutely,  and  was  not 
subject  to  be  recovered  back  at  the  election 
of  the  lessee. 

The  precise  question  has  not  heretofore 
been  before  this  court,  and  but  little  light 
is-  thrown  upon  It  by  consulting  adjudica- 
tions of  other  courts.  Attention  has  been 
called  to  several  cases  In  Massachusetts, 
which  counsel  of  each  party  insists  sustain 
his  position.  We  Incline  to  think  their  tend- 
ency is  in  support  of  the  Judgments  below, 
but  we  are  not  content  to  follow  them.  Our 
conclusion  Is  that  In  the  construction  of  this 
lease  the  courts  below  were  In  error,  and 
this  leads  to  a  reversal  of  the  Judgments, 
and  to  Judgment  for  plalutifC  in  error. 

(K  Oblo  at.  S96) 

EWAN  V.  BROOKS-WATERPIELD  CO. 

(Sapreme  Court  of  Ohio.  Jan.  26,  1S97.) 

NoTB — Payable  to  Masbk — Indorshment  Neces- 
8ART— Blank  iNDoiisuMitNT  ofThiub  Punaos 
— CiiNSlDRKATlos— Parol  J5vide.ncb. 

1.  Thf?  indorsement  of  the  maker's  Aame  on 
the  back  of  a  promissory  note  payable  to  hia 
order,  and  Us  delivery  in  that  form  to  another 
for  value,  are  essential  iwrts  of  the  execution 
of  the  note,  which  tlieu  becomea,  in  leRol  effect, 
payable  to  tlie  holder  or  bearer;  but  the  maker 
does  not  thereby  become  an  iadorser  In  the 
iejral  sense  of  the  terra,  nor  contract  any  lia- 
bility but  that  of  R  maker. 

2.  The  undertakinc  of  a  third  person  who 
placcH  his  name  In  l>lank  on  the  back  of  sucli 
a  note  before  or  at  the  time  it  is  so  delivered 
by  the  maker  rests  upon  the  consideration 
which  supports  the  note  in  the  hands  of  the 
bolder,  and  prima  facie  is  that  of  a  surety  of 
the  maker  for  the  payment  of  the  note;  and 


he  will  be  held  accordingly,  unless  he  can  show 
a  different  nndenrtanding  or  agreemeat  between 
the  parties,  whidi  It  is  competent      him  to  do. 
(Syllabos  by  the  Court) 

Error  to  superior  court  of  Cincinnati. 

The  original  action  was  brought  by  Emma 
V.  Ewan  against  George  W.  Cox  and  tlie 
Brooks-Waterfleld  Company,  In  the  superior 
court  of  Cincinnati,  In  which  she  filed  the  fol- 
lowing petition: 

"The  defendants,  George  W.  Cox  and  Qie 
Brooks-Waterfleld  Company,  which  Is  a  cor- 
poration under  the  laws  of  the  state  of  Ken- 
tucky, are  indebted  to  plaintiff  on  a  promis- 
sory note,  of  which  the  following  is  a  copy, 
with  all  the  credits  and  Indorsonents  there- 
on; 

"  '$3,500.  Cincinnati,  O.,  Jan.  23,  1889.  On 
or  before  May  1st,  1889,  after  date,  I  prom- 
ise to  pay  to  the  order  of  myself  thirty-five 
hundred  dollars,  at  the  office  of  the  Globe 
Tobacco  Warehouse.  Value  received,  with 
Interest  from  date  until  paid;  interest  pay- 
able every  30  days.   Geo.  W.  Oox.' 

"On  the  back  thereof: 

"  'Geo.  W.  Cox.  The  Brooka-Waterfleld  Oo., 
L.  H.  Brooks,  President 

"'$700.00.  May  17th,  1889.  Recdved  on 
the  within  note  the  sum  of  seven  hundred  dol- 
lars. 

"*?500.00.  Sept  17th,  1889.  Received  on 
the  within  note  five  hundred  dollars. 

"  '?300.00.  Dec.  2lBt,  1SS9.  Received  three 
hundred  dollars  on  the  within  note.' 

"Plaintiff  says  that  the  name  of  the  Brooks- 
Watetfield  Company  was  so  signed  on  the 
back  of  said  note  at  the  time  of  Its  execution 
by  said  George  W.  Cox,  and  said  note  was 
delivered  to  her  at  the  date  thereof  by  said 
George  W.  Cox,  for  a  valuable  consideration; 
the  name  of  the  Brooks-Waterfleld  Company 
then  being  thereon.  There  Is  due  plaintiff 
from  defendants  on  such  note  the  sum  of 
twenty-one  hundred  and  sixty-one  and  twen- 
ty-five hundredths  dollars,  with  interest  there- 
on from  the  21st  day  of  Dec«aber,  1889,  for 
which  she  prays  Judgment." 

Judgment  was  rendered  against  Cox  on  de- 
fault, leaving  the  action  to  proceed  against 
the  company,  which  answered  as  follows: 
"Now  comes  the  defendant  the  Brooks-Water- 
fleld Company,  and,  for  answer  to  the  peti- 
tion, admits  that  It  1^  a  corporation  under 
the  laws  of  the  state  of  Kentucky;  but  It  de- 
nies that  It  was  a  joint  maker  with  George  W. 
Cox  of  the  note  set  forth  In  the  petition,  and 
alleges  that  It  distinctly  assumed  the  position 
of  Indorser  upon  said  note.  It  denies  that 
Its  name  was  upon  the  iiack  of  said  note  at 
the  time  of  Its  execution  by  said  Cox.  It 
does  not  know  the  correctness  of  the  state- 
ments of  said  petition  as  to  indorsements  on 
said  note,  and  denies  the  same  for  want  of 
knowledge,  and  denies  all  other  allegations 
in  the  petition  not  herein  expressly  admitted. 
This  defendant  denies  that  it  received  any 
notice  of  the  maturity  and  nonpayment  of 
said  note.    Whecetore  this  defendant  piays 
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to  be  hence  dlsmlased,  irifh  Its  coets  In  this 
behalf  expended."  A  reply  waa  filed*  which 
a-rera  that  the  compan;  was  a  joint  maker  of 
the  note,  and  denies  It  assumed  the  "position 
of  Indorser. 

On  the  trial  of  the  Israes,  the  plaintiff  put 
In  evidence  the  note,  with  the  Indorsemenbs 
thereon,  which  are  correctly  copied  In  the  pe- 
tltlon,  and  testified  In  hee  own  behalf  to  the 
following  facts,  namely:  That  she  ptu%hased 
and  received  the  note  from  Cox  on  the  day 
of  Its  date,  and  either  paid  him  Its  ^Lce  value 
hi  money,  or  received  It  for  that  amount  In 
payment  of  a  previous  note  then  held  by  her 
against  Cox;  which  had  beeo  given  for  money 
she  had  loaned  him;  that  the  name  of  the 
BrookB-Waterfleld  Comttany  waa  Indorsed  on 
the  bach  of  the  note  when  she  received  It; 
and  that  she  had  no  conversation  with  any 
T^iresentetlve  of  the  company,  ^or  with  Cox, 
concerning  the  company's  signature,  or  the 
agreonait  unda  which  It  was  placed  on  the 
back  of  the  note;  and,  fortho:,  that  the  credit 
of  3500  indorsed  on  the  note,  as  shown  by 
the  petition,  was  paid  by  the  check  of  the 
company,  made  payable  to  her.  The  plain- 
tiff gave  no  further  evidence.  The  defendant 
offered  none,  but  moved  for  Judgment  In  Its 
favor  upon  the  plaintiff's  evidence;  where* 
npon,  as  the  record  shows,  the  canse  was  re- 
served to  the  genial  term  for  decision  on  the 
motion,  where  the  motion  was  sustained,  and 
judgment  rendered  for  the  defendant  To 
reverse  that  judgment  the  case  Is  brought 
here  on  error.  Reversed. 

Richards  &  Richards,  Thomas  McDougal, 
and  Willis  M.  Kemper,  for  plaintiff  in  er- 
ror. Ramsey,  Maxwell  &  Bams^,  for  de- 
fmdant  In  errw. 

VaLLIAMS,  O.  X  (after  stating  the  facts). 
The  allegation  of  the  answo^,  that  the  Brooks> 
Waterfleld  Company^  by  signing  Its  name  on 
the  back  of  the  note,  assumed  the  position  of  an 
Indorser,  la  an  admlssdon  d  the  due  execution 
of  the  note,  and  of  the  genuineness  of  the  com- 
pany's signature  thereon;  but  the  nature  of 
the  obligation  the  company  thus  contracted 
must  be  determined  from  the  facts  attending 
the  transaction,  which,  as  shown  by  the  rec- 
ord, are  substantially  that  the  name  of  the 
company  was  signed  on  the  back  of  the  note 
when  it  was  delivered  to  the  plaintiff,  and  It 
was  purchased  and  received  by  her  from  the 
mater  on  the  day  of  its  date,  without  in- 
formation of  any  agreement  concerning  the 
company's  obligation,  other  than  that  deriv- 
ed from  the  note  Itself.  The  note,  being 
payable  to  the  order  of  the  maker,  was  In- 
complete In  Ite  executitm  until  Indorsed  by 
him,  and.dellvered  to  another  for  value;  and 
It  was  so  Indorsed  when  received  by  the 
plaintiff,  who  paid  to  the  maker  Ite  full  val- 
ue. The  uecution  of  the  note  being  thus 
completed,  it  then,  for  the  first  Ume^  be- 
came a  valid  obligation,  and,  In  legal  effect, 
was  payable  to  the  plaintiff  or  bearer.  At 


that  time  It  bore  the  signature  ot  the  com- 
pany written  on  Ite  bacic  There  Is  here  no 
room  for  any  Inference  that  the  note  had 
been  previously  transferred  by  the  maker  to 
the  company,  and  thereafter  Indorsed  by  It, 
In  order  to  transfer  the  tiUe.  If  the  com- 
pany had  thus  become  the  Indorsee,  the  note^ 
in  due  course  of  business,  could  only  have 
fbnnd  Ite  way  back  Into  the  hands  of  the 
maker  upon  Its  surrender  on  payment  or  oth- 
er satisfactory  discharge;  and  Ite  Indorse-* 
ment  by  the  company  on  such  surrender 
would  be  so  entirely  out  of  the  usual  course 
of  business  as  to  raise  a  presumption  against 
It  The  note  being  found  In  the  hands  of 
Cox  on  the  day  of  Ite  date,  with  the  com- 
pany's name  Indorsed  upon  It,  Is  Inconsistent 
with  the  theory  that  It  had  been  Indorsed 
and  transferred  to  the  company  as  the  owner 
of  the  note,  or  that  It  had  been  teken  up  by 
payment  A  more  reasonable  Inference 
would  be,  that  the  note  was  then  in  the 
maker's  honda,  with  authority  from  the  com- 
pany to  n^tiate  It  for  his  accommoda- 
tion. *^f  a  holder  produce  a  note  having  a 
blank  Indorsement  of  one  not  the  payee,  the 
presumption  Is  that  It  was  made  at  the  In- 
ception of  the  Instrument"  Good  v.  Mar^ 
tin,  06  U.  S.  80.  So  that,  upon  presentation 
of  this  note  to  the  plaintiff,  she  was  author- 
ized to  deal  with  It  as  belonging  to  Cox,  wltii 
the  signature  of  the  company  indorsed  there- 
on at  the  time  of  Ite  execution.  In  order  to 
gtve  It  credit,  and  aid  In  ite  negotiation;  she 
not  having  been  informed  of  any  different 
agreement  or  understanding  between  tha 
parties. 

Precisely  what  Is  the  nature  of  the  legal 
obligation  contracted  by  a  stranger  who  in- 
dorses hhi  name  In  blank  oa  the  tuck  of 
a  negotiable  promlsswy  note  befcwe  or  at 
the  time  It  takes  effect  Is  a  question  upon 
which  the  conrte  have  widely  differed;  soma 
holding  that  his  obligation  is  that  of  a  sec- 
(md  Indorser;  others  have  held  him  liable 
as  a  guarantor;  and  still  others  as  a  mak- 
er with  tiie  rlghte  of  a  surety.  The  rule 
estebllshed  In  this  state  Is  that,  when  the 
name  of  such  third  party  appears  upon  the 
note  at  the  time  It  tekes  effect,  his  under- 
taking reste  upon  the  consideration  which 
suiqporte  tbs  note;  and  the  presumption  Is 
he  Intended  to  be  liable  as  a  surely  toe 
Ite  payment,  and  Is  held  accordingly,  un- 
less he  can  show  tiiat  th&e  was  a  different 
agreement  or  understanding  between  the 
parties^  which  It  Is  competent  for  him  to  do. 
Bright  V.  Carpenter,  9  Ohio,  139;  Champion 
V.  Orlffith,  13  Ohio,  228;  Robinson  v.  Abell. 
17  Ohio,  86;  Seymour  T.  Leyman,  10  Ohio 
St  HSi;  Seymour  v.  Ulckey,  IS  Ohio  St  515; 
Castie  V.  Rlckly,  44  Ohio  St  400. 9  N.  B.  1S& 
And  it  Is  said  in  Rand.  Com.  Paper,  |  831, 
that  "the  view  which  finds  most  su^Iport  is 
probably  that  which  holds  the  Indorsement 
of  a  negotiable  note  by  a  stranger  before  or 
at  the  time  of  this  delivery  to  the  payee  to 
be  prima  facie  an  original  undertaking  u 
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Joint  maker,  witb  ou  Implied  liability  as  such 
to  the  payee  aad  all  holders  for  value."  The 
present  case  must  be  governed  by  this  rule, 
unless  It  is  rendered  inapplicable  by  the  fact 
that  the  note  in  suit  is  payable  to  the  order 
of  the  maker,  and  his  name  appears  Indorsed 
thereon  above  that  of  the  defendant  in  ei^ 
ror.  There  are  cases  in  which  that  distinc- 
tion is  made.  Blgelow  v.  Coltou,  13  Gray, 
300;  Dubois  v.  Mason,  127  Mass.  37;  Bank 
.V.  Payne,  111  Mo.  21)1,  20  S.  W.  41;  Banlt 
V.  Nordgren,  157  lU.  663,  42  N.  E.  148.  These 
decisions  are  placed  upon  the  grounds  that 
the  liability  of  the  parties  whose  names  ap- 
pear on  the  back  of  a  negotiable  note  is  cou- 
clusively  determined  by  the  position  of  the 
signatures  with  reference  to  those  of  the 
other  parties  when  the  note  takes  effect,  and 
that,  as  a  note  payable  to  the  maker's  order 
cannot  take  effect  until  indorsed  by  him,  a 
third  person.  In  placing  hts  name  on  the 
back  of  the  note  previous  to  its  Indorsement 
by  the  maker,  intends  to  become  liable  only 
as  a  second  indorser.  He  understands  that 
to  be  the  nature  of  his  liability,  it  is  said, 
and  a  different  intention  or  agreement  can- 
not be  shown  by  parol  proof.  In  one  of  the 
eases  (Bank  v.  Nordgren,  supra)  the  reason  of 
the  decision  is  stated  as  follows:  "Inasmuch 
as  the  note  can  never  have  validity  until  the 
name  of  the  payee  appears  upon  it  as  an  in- 
dorser, the  person  writing  bis  name  In  biauk 
upon  the  note  understands  that,  when  the 
note  takes  effect,  his  name  will  appear  upon 
it  as  a  second  Indorser;  and  It  Is  reasonable 
to  conclude  that  such  was  the  position  which 
he  intended  to  occupy." 

The  real  foundation  on  which  these  deci- 
sions appear  to  rest  is  that  the  maker,  by 
placing  his  name  on  the  back  of  the  note  to 
give  It  effect,  becomes  the  first  Indorser,  and 
the  third  person  who  places  bis  signature  oa 
it,  though  done  before  that  of  the  maker  le 
Indorsed  on  it,  contracts  the  obligation  of  a 
second  indorser.  It  is  undoubtedly  true  that 
such  a  note  is  without  any  validity  so  long 
as  it  remains  In  the  hands  of  the  maker,  and 
Its  Indorsement  and  transfer  by  liim  to  a 
holder  for  value  Is  necessary  to  give  It  oblig- 
atory effect.  But  It  is  equally  true  that  by 
indorsing  his  name  on  the  back  of  the  note, 
and  delivering  It  In  that  form  to  the  holder, 
the  maker  does  not  become  an  indorser,  la 
the  commercial  acceptation  of  that  term.  He 
is,  nevertheless,  the  maker  of  the  note,  his 
signature  on  Its  back  being  an  essential  pai*t 
of  its  execution,  and  his  liability  Is  that  of  a 
maker  only.  He  does  not  thereby  enter  into 
the  contract  of  an  Indorser,  which  Is  to  pay 
the  note  If  the  maker,  upon  demand,  fail  to 
do  so  at  maturity,  and  due  notice  thereof  be 
given.  It  would  be  a  useless  ceremony.  If 
not  a  palpable  absurdity,  to  require  the  holder 
to  make  demand  of  the  maker,  and  give  him 
notice  of  his  own  default  in  order  to  charge 
him  with  the  payment  of  the  note.  He  is 
liable  as  a  maker,  without  demand  and  no- 
tice, and  sustains  no  other  legal  relation  to 


the  paper,  which,  It  must  be  presumed,  is 
within  the  knowledge  of  third  persons  who 
place  their  names  on  the  note  while  in  the 
maker's  hands.  It  is  no  less  true  that  such 
thU-d  person,  whose  name  appears  on  the  bade 
of  a  note  of  that  kind  before  or  at  the  time 
its  execution  is  completed  by  the  l^idorsement 
of  the  maker's  name  thereon,  is  not  an  in- 
dorser, in  the  proper  and  legal  sense  of  the 
term.  There  Is  a  popular  sense  in  which  the 
term  is  used,  that  Is  sufficiently  comprehen- 
sive to  Include  any  person  who  lends  his 
name  In  any  form  to  another  on  commercial 
paper.  But  courts  do  not  use  it  in  that  sense. 
In  its  well-understood  legal  and  commercial 
meaning,  the  indorsemrat  of  a  note  in  blank 
amounts  to  a  contract  on  the  part  of  the  in- 
dorser, with  and  in  favor  of  the  indcH-see  and 
every  subsequent  holder  to  whom  the  note 
Is  transferred,  that  the  indorser  bad  a  good 
title  to  the  instrument  at  the  time  of  Its  In- 
doisement,  and  was  comi>etent  to  transfer 
that  title,  which  he  undertook  to  do  by  the 
iodorsement  and  delivery  of  the  instrument  to 
bis  Indorsee;  so  tliat,  to  give  rise  to  the  con- 
tract and  relation  of  an  indorser,  it  is  nec- 
essary that  he  should  have  been  the  payee  or 
indorsee  of  the  paper.  Beckwlth  t.  Angell, 
Q  Conn.  317;  Story,  Prom.  Notes,  §  135. 
Hence  neither  the  Indorsement  of  the  maker's 
name  on  the  back  of  a  note  payable  to  his  or- 
der to  complete  its  execution,  nor  that  of  a 
third  person  in  blank  before  or  at  the  time  of 
its  execution  and  delivery,  constitutes  a  reg- 
uhir  indorsement  of  commercial  paper,  nor 
creates  the  contract  arising  from  a  regular 
Indorsement  In  blank,  the  terms  of  which  are 
distinctly  defined  by  law,  and  are  therefore 
not  subject  to  be  varied  by  parol.  The  In- 
dorsement of  the  third  person  In  such  case 
belongs  to  that  class  known  as  irregular  or 
anomalooB  indorsements,  whose  obligation  de- 
pends upon  the  ae^ment  of  the  parties;  and^ 
being  ambiguous  in  that  respect,  parol  evi- 
dence becomes  admissible  to  show  the  terms 
of  the  agreement  as  actually  made  by  the 
parties,  or  other  facts  showing  their  inten- 
tion at  the  time. 

The  assumption  that  the  stranger  who  pla- 
ces his  name  In  blank  on  the  back  of  a  nego- 
tiable note,  payable  to  the  order  of  the 
maker,  intends  to  contract  as  a  second  in- 
dorser, is  based  upon  the  consideration  that 
he  knows  the  note  cannot  become  effectual 
without  the  Indorsement  thereon  of  the  mak- 
er's name.  But  be  must  also  know  the  lat- 
ter does  not  become  the  first  Indorser.  nor 
contract  the  liability  of  an  indorser  at  all. 
and  that  his  own  signature  placed  on  the 
note  before  or  at  the  time  of  Its  delivery  cre- 
ates no  such  contract;  and,  since  he  does  not 
thereby  contract  the  liability  of  a  regular  in- 
dorser, the  presumption  that  he  did  not  in- 
tend to  do  so  would  be  quite  as  reasonable 
and  legitimate  as  that  be  Intended  to  do 
what  he  knew  his  act  would  not  accomplish. 
It  ia  not  doubted  that  such  third  parson  liiay, 
bgr  proper  Btlpnlatlon,  prestnrlbe  the  extent 
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of  the  liability  he  Intends  to  Incar  by  his 
iodorsement,  and  mabe  it  that  of  a  Becond 
Indorser,  or  whatever  else  he  chooses;  but, 
Id  the  absence  of  such  stipulation,  the  nature 
of  bis  undertaking,  like  that  of  other  irreg- 
ular Indorsers,  must  be  determined  from  the 
circumstances  of  the  case.  That  neither  the 
order  In  which  the  names  appear  on  the  back 
of  the  paper,  nor  the  order  In  point  of  time 
In  which  they  were  placed  there.  Is  conclu- 
sive of  the  relation  of  the  parties  to  the  pa- 
per, or  to  each  other,  or  the  liability  Incurred 
where  the  paper  Is  for  the  accommodation 
of  the  maker,  was  held  in  the  early  case  of 
Douglas  V.  Waddle,  1  Ohio,  413,  and  in  the 
late  case  of  Castle  v.  Rickly,  44  Ohio  St. 
490,-8  N.  B.  136.  In  the  first  case,  a  note 
drawn  by  Barnes,  payable  to  the  order  of 
Waddle,  was  indorsed  by  Waddle,  and  after- 
wards by  Douglas,  and  then  discounted  for 
the  maker's  benefit.  Donglas  paid  half  of 
the  note  after  maturity,  and  sued  Waddle  for 
reimbursement,  claiming  that,  as  second  In- 
dorser, he  had  recourse  on  Waddle,  the  first 
Indorser,  and  that  parol  evidence  was  Inad- 
missible to  show  any  dlDTerent  relation  be- 
tween the  parties.  But  the  court  sustained 
Waddle  In  his  claim  that,  as  the  Indorse- 
ments were  made  before  the  discount  of  the 
paper,  to  give  It  credit,  for  the  maker's  ac- 
commodation, the  obligation  of  Waddle  and 
Douglas  was  that  of  ca-sureties  for  the  mak- 
er, and  therefore  Douglas,  having  paid  no 
more  than  his  share  of  the  debt,  was  not  en- 
titled to  recover  against  Waddle.  The  court 
say  that:  "When  a  note  is  indorsed  and 
transferred  by  a  payee,  the  indorsement  Is  an 
actual  contract  between  the  indorser  and  in- 
dorsee of  the  note,  that  the  latter  received  it 
for  a  consideration  paid,  and  therefore  the 
indorsement,  like  the  making,  is  evidence  of 
a  debt  due  from  the  Indorser  to  the  Indorsee, 
and  the  former  Is  bound  to  pay  If  the  maker, 
upon  demand,  falls  to  do  so,  and  the  requisite 
notice  is  given  the  indorser.  But  when  the 
transaction  between  the  parties  Is  different, 
when  It  Is  a  mere  accommodation  transac- 
tion, neither  ilic  reason  of  the  rule  nor  the 
Justice  til''  the  case  admits  of  Its  application." 
And  court  further  say  that  "Douglas 
knew  iiiiit  Wadale  did  not  In  fact  own  the 
note,  but  had  Indorsed  It  for  the  accommoda- 
tion of  Barnes,  as  surety.  He  knew  that  he 
himself  indorsed  it  for  the  same  purpose,  and 
not  as  owner.  It  was  Intended  to  pay  a  debt 
due  from  Barnes,  who,  and  not  Waddle,  was 
the  person  benefited.  Douglas  himself  nev- 
er bad  a  beneficial  interest  In  the  note,  and 
the  money  paid  by  him  was  paid  for  Barnes." 
So,  It  may  be  said  in  this  case,  the  defendant 
In  error  must  have  known  when  It  placed  its 
name  on  the  back  of  the  note  In  suit,  while 
In  the  hands  of  Cox,  that  its  Indorsement  by 
him  could  have  no  other  effect  than  to  com- 
plete its  execution,  and  that  he  would  not 
thereby  become  a  regular  indorser  of  the  pa- 
per, and  that  the  defendant  In  error  was  not 
the  owner  of  the  note,  nor  bad  any  benefi- 


cial interest  in  it,  and  therefore  could  not, 
and  did  not,  become  a  regular  indorser,  but 
that  the  effect  of  its  signature  on  the  note 
was  to  give  It  credit,  and  enable  Cox  to  ne- 
gotiate it  for  his  benefit  Speaking  of  irreg- 
ular indorsements  of  this  character,  and  of 
the  understanding  of  parties  to  them,  the 
court  In  Douglas  v.  Waddle,  supra,  said:  "In 
this  country  the  parties  to  this  description  of 
paper  hav6  usually  understood  their  relation 
to  be  tltat  of  principal  and  surety,  and,  upon 
this  imderstandlng,  have  generally  acted 
both  In  creating  the  paper  and  adjusting 
their  liabilities  npon  it."  And  in  Rand.  Com. 
Paper,  {  SS8,  that  author  says:  "That  in  a 
great  majority  of  Instances  the  purpose  of 
all  the  original  parties  to  such  irregular  in- 
dorsements was  to  furnish  additional  securi- 
ty, by  way  of  guarantor  or  snntty,  to  the  ac- 
tual or  nominal  payee." 

That  the  defendant  in  error  Intended  and 
understood  its  liability  to  be  that  of  a  sure- 
ty, and  not  of  a  second  Indorser,  is  manifest 
from  lis  subsequent  conduct  The  payment 
of  $500  on  the  note  by  the  defendant  in  er- 
ror wafi  made  long  after  the  maturity  of  the 
note,  and  after  the  failure  to  make  the  de- 
mand and  give  the  notice  neceesai-y  to  charge 
the  company  as  an  Indorser.  -  It  then  was 
aware  that,  if  Its  liability  originally  was  that 
of  an  Indorser  only,  that  liability  had  then 
ceased;  and  it  was  under  no  obligation  to 
make  any  payment  to  the  plaintiff.  It  is  not 
to  be  supposed  that  the  check  was  given  the 
plaintiff  as  a  gratuity.  The  evidence  shows 
it  was  a  payment  on  the  note,  which  is  a  rec- 
ognition of  the  validity  of  the  demand.  The 
payment,  therefore,  Is  at  variance  with  the 
claim  that  the  liability  of  the  company  was 
conditional,  dependent  upon  proper'  demand 
and  notice,  and  amounts  to  an  unequivocal 
acknowledgment  of  an  absolute  and  uncon- 
ditional liability  at  the  time  of  payment: 
And  this  construction  by  the  defendant  In  er- 
ror of  Its  obligation  is  In  harmony  with  what 
we  have  considered  it  to  be,  both  on  princi- 
ple and  in  view  of  the  former  adjudications 
of  this  court— that  of  a  surety  for  the  pay- 
ment of  the  note.  This  conclusion  has  not 
been  reached  witdout  a  careful  considera- 
tion of  the  cases'  which  hold  otherwise.  But 
we  have  found  ourselves  unable  to  concur  In 
their  holdings,  reluctant  as  we  are  to  differ 
with  the  courts  by  which  they  were  decided, 
and  desirable  as  it  is  that  there  should  be 
uniforioity  of  decision  on  so  Important  a 
question  of  commercial  law.  Judgment  re- 
versed. 

(65  Ohio  at.  BED 
GERMAN  FIRE  INS.  00.  r.  ROOST. 
(Supreme  Court  of  Ohio.    Jan.  26,  1S97.) 

FiKE  IS3DRASC«  POLICT  — EXEMPTIOK  FBOM  LoSS 
BT  SlXPIXlSIO:! — CoK9TR[TCTION  Of  CONTRACT 

— Kbnotk  ahd  Pkozihatb  Causes. 
1.  The  meaning  of  a  contract  is  to  be  gather- 
ed from  a  consideration  of  all  its  parts,  and  no 
provision  U  to  be  wholly  disregaraed  as  Incon- 
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sistent  with  other  provisions  noless  no  other 
reasonnble  construction  Is  poesible. 

2.  A  special  provisioD  will  be  held  to  over- 
ride a.  general  provision  only  where  the  trro 
cannot  stand  together.  If  reasonable  effect  can 
be-  given  to  both,  each  is  to  be  retained. 

3.  A  fire  insurance  policy  on  a  house  and  con- 
tmts  contained,  in  the  printed  portion,  a  pro- 
vision that  "this  insurance  does  not  apply  to 
or  cover  any  loss  by  explosion,  unless  fire  en- 
sues, and  then  the  loss  or  damnge  by  fire  only," 
and  had  attached  thereto  a  special  clause  pro- 
viding "that  this  policy  insures  against  any 
loss  or  damage  caused  by  lightning  t»  the  in- 
terest of  the  assured  in  the  property  described, 
not  exceeding  the  sum  Insured,  and  subject  in 
all  other  refipects  to  the  terms  and  conditions  of 
the  policy."  There  was  stored  in  a  certain 
powder  house,  situate  across  the  street  from 
the  building  insured,  and  71  feet  distant  there- 
from, over  wh!<Hi  house  neither  party  had  any 
control,  two  tons  of  powder.  The  powder 
house  was  struck  by  lightning,  causing  an  ex- 
plosion of  the  powder,  by  force  of  which  ex- 
plosion the  insured  house  and  contents  were 
totally  destroyed.  Held  that,  within  the  mean- 
ing of  the  clauses  recited,  the  loss  was  occa- 
slcmed  by  explosion,  which  was  not  included  in 
the  risk,  and  that  the  company  U  not  liable. 

(SyilBboa  hy  the  Court) 

Error  to  circuit  court,  Richland  county. 

Action  by  Henry  Roost  against  the  German 
Fire  Insurance  Company.  Judgment  for 
plaintlfC,  and  defendant  brings  error.  Re- 
Tersed. 

The  action  was  npra  a  policy  of  fire  insur- 
ance, with  llgbtnlng  clause  attached,  Issned 
upon  a  hoTiBe  and  furniture  therein;  the  al- 
legation of  the  petition  as  to  loss  being  that 
"on  the  3d  day  o{  Jnne,  1890,  said  bouse  and 
fumlture  were  wtat^ly  destroyed  by  light- 
ning." The  answer  admitted  the  issuing  of 
the  policy  as  aUeged.  and  denied  the  other 
allegations.  At  the  trial  a  jury  was  waived, 
and  the  cause  submitted  to  the  court  Be- 
ing requested  to  find  its  conclusions  of  fact 
and  law  separately,  the  court  found  as  fel- 
lows: "l*hat  Bald  i>ollcy  of  insurance  was 
Issued  by  said  defendant  company  as  alleged. 
That  the  following  clause  was  contained  In 
the  gener^  contract  of  Insurance:  'See.  Z. 
This  Insurance  does  not  apply  to  or  coyer 
•  *  •  any  loss  caused  by  explosion,  unless 
fire  ensues,  and  then  the  loss  or  damage  by 
fire  only.'  That  upon  a  printed  and  written 
Blip,  pasted  upon  the  body  of  the  policy,  is 
the  following  clause,  which  Is  a  part  of  said 
contract  of  insurance:  'It  is  hereby  specially 
agreed  that  this  policy  insures  against  any 
loss  or  damage  caused  by  lightning  to  the 
Interest  of  the  assured  in  the  jwoperty  de- 
scribed, not  exceeding  the  sum  insured,  and 
subject  In  all  other  respects  to  the  terms  and 
conditions  of  the  policy  hereby  referred  to,' 
—I.  e.  the  policy  in  question.  That  the  in- 
surance was  ^00  on  house  and  $100  on  fur- 
niture therein.  That  the  house  and  furniture 
were  totally  destroyed  by  the  force  of  the 
explosion.  That  the  house  stood  on  the  west 
side  of  a  street  40  feet  wide,  and  21  feet 
from  the  street  That  on  the  east  Bide  of 
said  street,  and  opposite  said  honee,  was  lo- 
cated a  powder  boiua   Neither  plaintiff  nor 


defendant  had  any  Interest  In  or  control  orer 
said  powder  house.  That,  shortly  before  Jan- 
uary 3, 1880,  thwe  was  stored  In  said  powder 
house  two  tons  of  powder,  and  on  said  Jan- 
uary 3d  said  powder  house  was  struck  by 
lightning,  causing  said  explosion,  which  de- 
stroyed said  property  as  aforesaid.  As  its 
conclusion  of  law  the  court  find  tliat  said 
dama^  was  not  caused  by  the  explosion,  as 
contemplated  by  the  exception  contained  In 
said  policy,  but  that  said  loss  was  caused 
by  an  explosion  occasioned  by  UghtnlnE.  and 
was  Included  in  the  risk.'*  Judgment  for 
plaintiff  followed,  which  was  affirmed  by  the 
circuit  court  To  reverse  these  Judgments 
the  present  proceeding  is  brought 

John  H.  Doyle  and  Jenner  &  Weldon,  for 
plaintiff  In  error.  Donnell  &  Marriott,  toe 
defendant  In  error. 

SFEIAR,  J.  (after  stating  the  facts).  The 
plaintiff  In  error  urges  two  propositions,  ei- 
ther one  of  which  being  Amnd  in  Its  favor 
would  result  In  a  reversal  of  the  Judgments: 
(1)  That  the  ^oxlmate  cause  of  the  fire  was 
the  exploirion,  the  lightning  being  only  the 
remote  cause,  and  the  loss  is,  tb«efore,  not 
within  the  terms  of  the  ll^tning  clause  of 
the  policy.  That  whether  the  lightning 
clause,  taken  alone,  would,  under  the  facts, 
create  a  liability  or  not  yet  when  that  pro- 
vision la  considered  in  connection  with  tbe 
entire  policy.  It  is  plain  that  the  loss  which 
occurred  was  not,  within  the  contemplation 
of  tbe  parties  at  the  time  of  the  making  of 
the  contract,  one  which  was  Intended  to  be 
covered. 

1.  Respecting  the  first  proposition  It  may 
be  said  that  undoubtedly  the  rule  is  that  the 
proximate  and  not  tbe  remote  cause  of  the 
loss  is  to  be  regarded  In  determining  liabili- 
ty. As  said  by  Lord  Bacon:  "It  were  In- 
finite for  the  law  to  Judge  the  causes  of  caus- 
es, and  their  impulsions  one  of  another; 
therefore,  it  contentetfa  itself  with  the  im- 
mediate cause,  and  Judgeth  of  acts  by  that 
without  looking  to  any  further  degree.'*  And 
It  Is  contended  here,  with  much  effect,  that 
the  true  rule  is  that,  where  a  new  cause  has 
intervened  between  the  fact  accomplished 
and  tbe  alleged  cause,  such  new  cause  must 
be  considered  the  real  cause;  that  In  this 
case  the  lightning  striking  the  powder  house 
was  Inadequate  to  produce  the  disruption  of 
the  insured  property  without  the  Interven- 
tion of  some  other  and  nearer  cause;  that 
the  force  and  energy  which  produced  the 
mischief  came,  not  from  the  lightning,  but 
from  the  explosion,  and  therefore  the  explo- 
sion was  a  new  cause,  which  intervened,  and 
hence  must  be  regarded  as  the  proximate 
cause.  While,  on  the  other  hand,  it  Is  Insist- 
ed that  the  law  seeks  the  first  efficient  cause, 
which  will  be  regarded  as  the  causa  proxima, 
however  many  other  agencies  may  have  In- 
tervened, and  that  In  this  case  the  lightning 
was  the  efficient  cause  and.  the  other  merely 
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IncideDtal,  and  therefore  the  mere  agent  or 
Instrument  through  which  the  cause  operat- 
ed. Attention  has  been  called  to  a  formid- 
able array  of  decisions,  pro  and  con,  giving 
a  review  of  the  question  of  proximate  and 
remote  cause,  as  the  same  has  arisen  and 
been  decided  In  a  great  variety  of  cases,  and 
these  decisions  bring  before  the  mind,  as  a 
subject  of  study,  the  general  doctrine  of  prox- 
imate and  remote  causes.  But  we  would 
regard  It  as  unprofitable  labor  to  seek 
through  the  coses  for  a  satisfactory  expres- 
sion of  the  rule,  since  no  general  rule  will  be 
found  suited  to  all  conditions,  and  each  case, 
as  it  arises,  must,  after  all,  be  decided  upon 
the  special  facts  belonging  to  it,  and  often 
upon  the  very  nicest  discriminations.  And  It 
seems  not  worth  while  to  pursue  the  point 
Id  considering  the  present  case,  because,  as 
It  appears  to  us,  there  Is  no  necessity  for 
such  Inquiry,  Inasmuch  as  the  case  may  be 
satisfactorily  disposed  of  upon  the  second 
proposition. 

2.  It  is  contended,  in  support  of  the  judg- 
ment below,  that,  Inasmuch  as  the  lightning 
clause  Is  not  a  part  of  the  original  policy, 
but  Is  attached  thereto  as  a  modlQcation,  It 
must,  therefore,  control  where  it  is  Inconsist- 
ent with  other  portions  of  the  policy,  and 
that  it  Is  inconsistent  with  that  part  of  sec- 
tion 2  which  relates  to  loss  by  explosion.  It 
Is  a  rule  of  construction,  founded  in  reason 
and  resting  upon  abundant  authority,  that 
the  meaning  of  the  contract  Is  to  be  gather- 
ed from  a  consideration  of  all  Its  parts,  and 
that  no  provision  Is  to  be  wholly  disregarded 
because  inconsistent  with  other  provisions, 
unless  no  other  reasonable  construction  Is 
possible,  and  that  a  special  provision  will  be 
held  to  override  a  general  provision  only 
where  the  two  cannot  stand  together.  If 
reasonable  effect  can  be  given  to  both,  then 
both  are  to  l>e  retained.  Are  the  two  provi- 
sions referred  to  irreconcilably  inconsistent? 
The  lightning  clause  insures  against  loss  or 
damage  caused  "by  lightning  to  the  interest 
of  the  assured  In  the  property  described"; 
but  it  is  "subject  In  all  other  respects  to  the 
terms  and  conditions  of  the  policy."  That 
is,  while  affording  protection  to  the  property 
insured  from  lightning,  tbe  other  terms  of 
the  policy  are  to  have  full  effect.  RecuiTing, 
now,  to  the  other  provision  involved,  we  find 
that  the  Insurance  "does  not  apply  to  or  cov- 
er any  loss  caused  by  explosion,  uuless  fire 
ensues,  and  then  the  loss  or  damage  by  fire 
only."  Here  there  was  no  fire.  We  thinii 
that  these  two  clauses  are  not  Inconsistent, 
but  that  each  can  be  given  effect  without 
destroying  the  other.  Construed  together, 
they  made  tbe  company  liable  for  any  dam- 
age to  the  building  and  contents  in  case  tlie 
same  were  Injured  by  lightning,  but  that  In 
no  event  would  the  company  be  liable  If  the 
loss  were  occasioned  by  an  explosion.  The 
provision  is  against  loss  by  lightning  to  the 
property  Insured,  subject  to  the  terms  of  the 
policy;  i.  e.  provided  the  loss  la  not  occa- 


sioned by  an  explosion.  This,  It  seems  to 
us,  g^ives  a  reasonable  construction  to  each 
clause,  and  does  no  Tlolence  to  any  part  of 

the  contract. 

We  thlnji,  also,  without  stopping  to  refine 
upon  the  doctrine  of  proximate  and  remote 
causes,  that,  within  the  meaning  of  these 
provisions,  the  loss  in  this  case  was  by  ex- 
plosion, and  not  by  lightning.  And  this,  It 
Is  reasonable  to  assume,  must  have  been 
the  understanding  of  the  parties  In  the  mak- 
ing of  this  contract,  for,  while  It  Is  unlikely 
that  either  had  actually  in  mind  the  extent 
of  the  peril  from  the  proximity  of  the  pow- 
der house  across  the  way,  yet  no  more  apt 
language  could  have  been  used  to  exclude 
liability  for  this  very  peril  had  the  parties 
contracted  with  full  knowledge  of  Its  exist- 
ence and  dangerous  character.  Construed 
with  reference  to  the  subject-matter,  the  lan- 
guage used  Is  equivalent  to  a  declaration  on 
the  part  of  the  company  that  It  will  not  be 
held  for  any  loss,  whether  it  comes  within 
the  general  peril  of  lightning  or  not,  and 
without  undertaking  to  consider  whether  It 
does  or  not,  if  such  loss  occurs  by  explosion, 
noless  tire  ensues.  If  fire  follow  an  explo- 
sion, then  liability  attaches;  if  not,  there  la 
none.  Nor  can  it  reasonably  be  urged  that 
the  insured  did  not  itnderstand  the  meaning 
of  the  language  of  this  provision,  for  It  Is 
obvious.  He  could  not,  as  a  reasonable  man, 
In  the  face  of  such  an  exception,  have  .ex- 
pected the  company  to  be  liable  for  any  loss, 
save  from  consequent  fire,  if  such  loss  should 
accrue  from  explosion.  Although  tbe  explo- 
sion of  gunpowder  by  means  of  lightning 
happens  but  rarely,  yet  it  is  a  possible  peril, 
and  sometimes  occurs,  which  fact  may  ac- 
count for  the  company  declining  to  take 
such  risk,  while  its  infrequency  may  ac- 
count for  the  willingness  of  the  insured  him- 
self to  bear  it.  But,  whether  the  latter  actu- 
ally had  the  extent  of  this  risk  In  mind  or 
not  when  he  entered  intn  the  contract,  he 
must  be  held  in  law  to  have  assented  to  an 
exception  which,  upon  its  face,  takes  risks 
by  explosion  out  of  the  perils  insured  against 
That  destruction  by  explosion  of  i.  bouse  71 
feet  away  from  one  struck  by  lightning 
should  be  deemed  a  natural  result  of  the 
lightning  is  at  least  a  doubtful  proposition. 
But,  be  that  as  it  may,  when  there  follows 
In  a  policy,  after  a  lightning  clause,  a  provi- 
sion which  distinctly  excludes  liability  for 
loss  by  explosion,  It  appears  plain  that,  with- 
in the  contemplation  of  the  parties  at  the  time 
of  the  molding -c^  the  contract,  a  loss  by  ex- 
plosion could  not  have  been  understood  to  be 
embraced  within  the  protection  of  the  policy. 

The  conclusions  stated  are  sustained  by 
abundant  authority.  True  It  Is  that  cases  are 
to  be  found  which  declare  principles  of  con- 
struction which,  if  applied  here,  would  make 
the  company  liable  for  this  loss,  if  Its  liability 
were  measured  wholly  by  the  lightning  clause. 
But  In  no  case  which  has  come  within  our 
observation,  and  we  have  examined  a  great 
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many,  has  a  liability  been  found  to  attach 
where  there  was  a  provision  excluding  lia- 
bilitf  for  loss  by  ^.plosion,  and  the  loss  was 
caused  by  fire,  or,  aa  here,  by  lightning,  tak- 
ing effect  Ib  r  distant  buiidtDg,  and  the  dam- 
age being  wrought  to  the  Insured  property  by 
an  explosion  produced  by  the  fire  or  the  light- 
ning, without  either  of  the  latter  agencies 
coming  In  contact  with  the  insured  property. 
Everett  t.  Assurance  Co.,  115  E.  C.  L.  126; 
Oaballero  r.  Insurance  Co..  15  La.  Ann.  217; 
St  John  T.  Insurance  Co.,  11  N.  Y.  510; 
Briggs  T.  Insurance  Co.,  53  N.  Y.  446;  Mont- 
gomery T.  Insurance  Co.,  16  B.  Men.  427; 
Heuer  t.  Insurance  Ca,  144  lU.  893.  33  N. 
E.  411. 

Judgments  of  the  drcolt  court  and  of  the 
court  of  common  pleas  reversed,  and  Judg- 
.  meat  for  plaintiff  In  error. 

(6S  Ohio  SL  SS8) 

BRINKBRHOFF  et  al.  t.  TRACT. 
(Sapreme  Conrt  of  Ohio.    Jan.  26.  1897.) 

IfORTGAQB  IS  TKrST  PGR  PREFERRED  CRBDITORS — 

Rights  or  Othbr  Creditors  and  Mobtoagos. 

Where  one  In  ^barrasBed  drcnmBtancn 
makes  and  delivers  a  chattel  mortgage  to  a 
third  person  in  trust  for  certain  of  ais  credit- 
ors, With  the  requirement  that  he  shall  sell  the 
property  at  retail,  and  apply  the  proceeds  to 
the  clnimB  of  the  preferred  creditors  ontil  paid 
in  full,  afterwards,  with  the  coDsmt  of  his 
other  creditors,  to  continue  to  sell  and  apply 
the'  proceeds  to  their  claims  pro  rata,  and  the 
property  so  mortgaged  is  lai^^ly  in  ezcees  of 
tiie  amount  of  the  claims  of  tike  preferred 
creditors,  the  legal  effect  of  sndi  mortgage  is 
to  hinder  and  delay  his  other  creditors,  within 
the  meaning  of  section  6344,  Rev.  St.,  and  no 
sction  for  damages  can  be  maintaiaed  bj  the 
mortgagor  against  the  trustee  for  a  failure  to 
execute  the  trust 
(Syllabus  by  the  Court) 

Error  to  circuit  court.  Richland  county. 

The  suit  below  was  brought  by  Philopena 
L.  Harrison  to  recover  damages  from  the  de- 
fendants for  the  breach  of  a  contract  set 
forth  in  the  petition.  The  defendants  demur- 
red to  the  petition.  The  demurrer  was  sus- 
tained by  the  common  pleas,  but  on  error 
was  orerrtiled  by  the  circuit  court  and  the 
case  Is  brought  here  for  a  reversal  of  the  lat- 
ter court  Reversed. 

The  petition  Is  as  follows: 

"That  the  defendant  Roeliff  Brlnkerhoff  did 
on  the  5th  day  of  January.  1891,  acting  for 
himself  and  as  the  agent  of  the  defendant 
the  Mansfield  Savings  Bank,  enter  Into  a  con- 
tract with  plaintiff,  in  writing  (a  copy  of 
which  is  hereto  attached,  _  irfarked  'Exhibit 
A'),  by  which  contract  the  defendant  Roeliff 
Brlnkerhoff  promised  and  agreed,  for  him- 
self and  for  said  bank,  for  a  valuable  consid- 
eration, and  in  consldenatlon  that  the  plain- 
tiff would  execute  and  deliver  to  defendant, 
as  trustee  for  the  Mansfield  Savings  Ba"k 
and  others,  her  chattel  mortgage  on  the  stock 
of  goods,  consisting  of  dry  goods,  ladies'  and 
gents'  furnishing  gooda,  notlonB,  and  all  of 


the  goods  and  merchandise,  of  every  kind 
and  description,  together  wltb  all  furniture 
and  fixtures.  In  and  connected  with  the  store 
then  owned  by  her  In  Smith's  Opera  House 
Block,  in  Mansfield,  Ohio,  and  thus  secure  a 
claim  of  about  $5,300  held  by  the  said  Mans- 
field Savings  Bank,  that  be,  the  said  Roeliff 
Brlnkerhoff,  for  himself  and  tor  said  bank, 
would  accept  a  conveyance  of  said  stock  of 
goods,  furniture,  fixtures,  etc.,  by  said  chat- 
tel mortgage  and  by  the  said  contract  and 
that  be  would  employ  la  the  conducting  of 
the  business,  and  the  sales  to  be  made  from 
said  stock,  Charles  8.  Harrison,  a  competent 
salesman,  who  had  theretofore  had  charge 
of  business  and  stock  for  plaintiff,  and  was 
fully  acquainted  with  it  and  the  trade,  to  su- 
perintend the  business  and  sales;  that  said 
business  should  be  lun,  and  enough  of  said 
stock  and  furniture  and  fixtures  sold,  until 
sufficient  amount  had  been  realized  to  pay 
the  claim  of  said  bank,  and,  if  satisfactory 
to  other  creditors,  until  enough  had  been 
realized  to  pay  all  the  creditors  of  plaintiff, 
and  that  after  the  payment  of  all  her  Indebt* 
edness  the  balance  of  the  stock,  etc.,  or  the 
proceeds  thereof,  should  be  turned  over  to 
her.  And  she  avers  that  said  stock  of  goods, 
etc.,  were  more  than  double  In  value  the 
whole  amount  of  her  Indebtedness,  and  that 
she  was  the  owner  of  a  large  amount  of  real 
estate  In  addlti(«i  to  the  goods*  etc,  above 
described. 

"Plaintiff  says  that  the  Mansfield  Savings 
Bank  Is  a  corporation  organized  under  the 
laws  of  Ohio,  and  that  at  the  time  of  the 
execution  of  said  contract  it  held  a  claim 
against  her  tor  about  ^5,300;  that  said  Roe- 
liff Brlnkerhc^  was  and  is  one  of  the  largest 
stockholders  of  said  bank,  and  that  he  and 
various  members  of  his  family  were  and  are 
the  principal  stockholders  of  said  bank;  that 
on  the  5tb  day  of  Jai^uary,  1891,  at  3  o'clock 
p.  m.,  plalnUff  did,  in  accordance  with  the 
terms  and  conditions  of  the  contract  above 
described,  execute  and  deliver  to  the  said  de- 
fendant her  chattel  mortgage  In  accordance 
with  the  terms  of  said  contract,  which  chat- 
tel mortgage  was  duly  filed  with  the  recorder 
of  Richland  county  at  3  o'clock  of  said  day. 
Plaintiff  further  says  that  by  said  chattel 
mortgage  she  turned  over  and  delivered  to 
defendant  Roeliff  Brtnkerhoff,  as  such  trus- 
tee and  agent  aforesaid,  property  of  the  cash 
value  of  $25,000,  and  that  the  said  defendant 
Roeliff  Brlnkerhoff  was  placed  in  possession 
of  the  same  at  3  o'clock  of  said  5th  day  of 
January,  1891.  Plaintiff  says  that  the  de- 
fendants, In  violation  of  said  contract  and 
agreement  by  virtue  of  which  said  goods, 
furniture,  fixtures,  etc.,  were  turned  over  to 
them  on  or  about  the  5th  day  of  January, 
proceeded  to  Ashland  county  court  of  com- 
mon pleas,  and,  In  violation  of  their  duty  to- 
ward plaintiff  In  the  premises,  fraudulently 
procured  a  Judgment  against  her.  and  had  is- 
sued on  said  Judgment  an  execution  to  the 
sheriff  of  Richland  county,  and  had  the  same 
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lerled  on  said  stock  of  goods,  furniture,  fix* 
tures.  etc.,  and  the  same  taken  from  the  pos- 
session of  said  RoellCf  Brlnkerhoff,  acting  as 
aforesaid. 

"Plaintiff  sa^s:  That  the  facts  constituting 
the  fraud  In  taking  sold  Judgment  and  the 
lery  of  the  execution,  and  defendants'  viola- 
tion of  said  agreement,  are  as  follows:  The 
said  bank  had  agreed  on  or  about  Septem- 
ber  1,  18S9,  In  consideration  of  the  ti-ousfer 
to  it  of  a  judgment  plaintiff  had  against 
Charles  S.  Harrison,  for  about  tl:e  sum  of 
f7,000,  to  loan  the  plaintiff  a  sum,  the  prin- 
cipal of  which  should  not  exceed  $5,000,  for 
three  years,  and  that  said  defendants  on  or 
about  the  5th  day  of  January,  A.  D.  1891,  In 
consideration  of  said  agreement  of  Septem- 
ber 1,  18S9.  made  the  contract  hereinbefore 
alleged,  and  accepted  the  chattel  mortgage, 
by  the  terms  of  which  mortgage  the  sum 
owing  said  bank  was  not  due  nntll  four 
months  from  the  said  5th  day  of  January, 
18!>1.  And  she  further  alleges  that  the  said 
defendants  made  said  agreement,  and  pro- 
cured her  to  execute  and  deliver  the  said  chat- 
tel mortgage  and  the  possession  of  the  said 
stock  of  goods,  furniture,  and  fixtures  to  them, 
for  and  In  conslderatlcHD  of  an  extension  of 
four  months,  as  alleged  herein,  of  the  time 
of  payment  of  money  owing  to  said  bank, 
and  she  says  there  was  nothing  owing  said 
bank,  at  the  time  said  Judgment  was  taken, 
that  was  due;  and  she  avers  that  the  defend- 
ants falsely  and  fraudulently  represented  to 
her  that  if  she  would  put  Into  the  possession 
of  said  Roeliff  Brinkerhoff  said  sto<^  of 
goods,  furniture,  and  fixtures,  that  they 
would  satisfy  the  claims  of  all  her  creditors, 
and  carry  on  said  business  and  sell  said  stoclc, 
etc,  as  In  said  agreement  provided,  but  she 
says  that  said  defendants  did  not  Intend  to 
perform  the  said  agreement,  but,  on  the  con- 
trary, they  falsely  and  fraudulently  induced 
her  to  enter  Into  it,  for  the  purpose  of  pro- 
curing from  her  the  possession  of  said  stodc 
of  goods,  etc.,  and  to  hold  possession  thereof 
tmtil  they  conld  secure  the  said  judgment  and 
levy.  That  said  Judgment  so  taken  against 
plaintiff  in  Ashland  county  was  in  favor  of 
the  Mansfield  Savings  Bank,  and  that  the  said 
defendant  Roeliff  Brinkerhoff  was  at- the  time 
the  Judgment  was  so  taken,  and  at  the  time 
of  accepting  the  trust  hereinbefore  stated',  and 
entering  Into  the  contract  before  set  forth, 
vice  president  of  the  said  bank,  and  the  act- 
ing business  manager  of  said  hank,  and  that 
the  said  defendants  caused  the  said  sheriff 
of  Richland  county  to  take  possession  of  the 
goods  and  property  of  plaintiff  specified  In 
said  chattel  mortgage,  and  of  which  defend- 
ant Roeliff  Brinkerhoff  was  tmstee  and  agent 
as  aforesaid,  and  that  they,  the  said  defend- 
ants, neglected  and  refused  to  advise  the  cred- 
itors as  to  the  value  of  the  large  amount  of 
property  thus  held  by  them,  or  to  advise  them 
of  the  terms  and  conditions  of  the  contract 
above  set  forth;  and  by  his  failure  so  to  ad- 
vise the  creditors,  and  his  refusal  to  carry  out 


the  tnut  according  to  its  tme  intent  and 
meaning,  all  of  creditors  of  ];dalntlfl  caused 
Judgments  to  be  taken  against  plaintiff,  and 
executions  to  be  issued  on  said  Judgments, 
and  lervles  made  on  her  said  property.  And 
the  ^d  defendants.  Instead  of  securing  the 
services  of  competent  parties  to  invoice  said 
etods.  and  to  supraintend  the  sale  thereof, 
caused  the  same  to  be  done  by  persons  whol- 
ly unfamiliar  with  the  ralne  of  said  prop- 
erty, and  caused  said  stock  of  goods  and  prop- 
erty to  be  appraised  grei^y  below  Its  real 
valufc  And  by  reason  of  his  violation  of  said 
contract,  and  the  manner  of  selling  and  dis- 
posing at  said  goods,  and  their  failure  to  ad- 
vise all  otho:  creditors  of  plaintiff  of  their 
said  contract  and  the  value  of  the  property 
ttuned  over  to  defendants,  as  well  as  the  value 
of  the  real  estate  of  plaintiff,  they  caused  the 
same  to  be  sold  at  less  than  half  Its  actual 
valu^  by  reason  of  which  wrongful  acts  and 
fraud  on  the  part  of  defendants  ^Intlff  baa 
been  damaged  In  the  sum  of  fifteen  thousand 
dollars  ^15,00(9.  Wherefore  plaintiff  prays 
Judgment  against  d^endants  for  the  sum  of 
$15,000,  her  damages  so  as  aforenid  sus- 
tained by  her,  and  for  costs  of  sidt. 

"A.  J.  Mack,  Jenner  A  Tracy, 

"Attorneys  for  Plaintiff." 

Exhibit  A-  "This  agreement  wltnesseth: 
That  whereas  Phllopena  L.  Harrison  has  this 
day  executed  and  delivered  to  R.  Brinkerhoff, 
as  trustee  for  the  Mansfield  Savings  Bank, 
Mollle  V.  Harrison,  Hiram  B.  Smith,  and  Jen- 
ner &  Tracy,  her  chattel  mortgage  on  her 
stock  of  goods',  consisting  of  dry  goods  and 
ladies*  and  gents'  furnishing  goods,'  notions, 
and  all  of  the  goods  and  merchandise,  of  every 
kind  and  description,  together  with  all  the 
fixtures  and  furniture,  in  and  ctmnected  with 
the  store  now  owned  by  her  In  Smith's  Opera 
House  Bloc^,  In  Mansfirid,  Ohio.  Now,  it  Is 
agreed  by  the  parties  hereto  that  the  said  trus- 
tee shall  first  pay  off  the  indebtedness  to  the 
parties  for  whom  he  is  trustee,  and  all  neces- 
sary expenses  of  running  the  bnslness,  to- 
gether with  the  sum  of  f  per  month  to 

Roeliff  Brinkerhoff,  Jr.,  for  his  services  In 
taking  possession,  superintending  the  sale  of 
goods,  and  taking  cliarge  of  the  proceeds 
thereof,  as  the  r^resentatlve  of  the  trustee; 
and  it  Is  farther  agreed  that  said  trustee  shall 
employ  Chas.  S.  Harrison  to  superintend  the 
sale  of  said  stock  of  said  goods,  and  that  he 
shall  receive  twenty-five  dollars  per  week.  It 
Is  further  agreed  that  after  a  sufllcient  amount 
has  been  realized  to  pay  off  the  claims  repre- 
sented by  said  tmstee,  and  the  expenses  at- 
tending the  same,  that,  if  it  shall  be  satis- 
factory to  the  other  creditors  of  Phllopena  L. 
Harrison,  the  said  trustee  shall  continue  to 
act,  under  said  chattel  mortgage,  as  trustee  for 
all  other  of  the  creditors  of  Phllopena  L.  Har- 
rison, and  that  he  shall  continue  to  sell  and 
dispose  of  said  goods,  fomlture,  and  fixtures, 
and  that,  whenever  the  sura  of  one  thousand 
dollars  shall  be  In  the  hands  of  said  truateej 
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a  dividend  shall  be  paid  on  the  claims  of  each 
and  all  of  the  other  credltonB  of  Phllopena  L. 
Harrison  not  represented  by  said  R.  Erluker- 
hoCf,  trustee,  and,  after  the  payment  of  all  the 
indebtedness,  the  remainder  of  said  stock  to 
be  turned  over  to  Phllopena  L.  Harrisoa,  ber 
assigns  or  legal  representatives.  Signed  by 
P.  L.  Harrison.  E,  BrInkerhoCf,  Trustee." 

OnmmlnKs  &  M<d3ride  nnd  B.  Brlnkerhoff, 
Jr.,  for  plaintiffs  In  error.  Jenner,  Jenoer  & 
Weldon,  for  defendant  in  error, 

MINSHALL.  J.  (after  Stating  the  facts). 
The  point  made  on  the  demurrer  la  that  the 
agreement  for  the  breach  of  which  the  action 
Is  brought  was  made  to  hinder  and  delay 
creditors,  and  no  action  will  lie  for  the  breach 
of  it  There  ia  no  averment  In  the  petition 
from  which  It  can  be  inferred  that  It  was 
made  in  contemplation  of  insolvency.  If  that 
were  so,  then  there  Is  no  question  hut  that 
under  section  C343,  Rev.  St.,  it  would  have 
inured  to  the  benefit  of  all  the  plaintiffs 
creditors;  and  the  only  remedy  she  would 
have  had  In  such  case  -would  have  been  to 
have  caused  it  to  be  administered,  by  the  ap- 
pointment of  a  proper  trustee.  In  the  probate 
court  of  the  county.  The  agreement  attach- 
ed to  the  petition  tends  to  suggest  that  It 
was  made  under  such  circumstances,  "bat, 
in  the  absence  of  a  positive  averment  or  ad- 
mis^on  of  that  kind,  a  court  would  hardly  be 
warranted  in  drawing  such  Inference  from 
it.'  But,  though  the  mortgage  was  not  made 
in  contemplatlMi  of  insolvency,  stiU  does  it 
not  appear  from  the  agreement  of  the  parties 
that  it  was  made  to  hinder  and  delay  cred- 
itors, within  section  Rev.  St.,  aa  claimed 
by  the  demurrer?  We  thinit  it  does,  and 
that  no  action  will  lie  on  behalf  of  the  plain- 
tiff for  the  breach  of  It,  for  this  reason.  From 
the  petition  it  appears  that  the  [^ntlff,  at 
the  time  named,  made  and  delivered  a  chattel 
mortgage  on  her  stock  of  goods,  and  on  the 
furniture  and  fixtures,  In  her  store  In  Mans- 
field, Ohio,  to  Roeliff  Brlnkerhoff,  In  trust  for 
certain  of  her  creditors,  among  whom  was 
the  Mansfield  Savings  Bank,  its  claim  being 
about  ?5,300.  By  the  agreement  made  at  the 
same  time,-  the  property  so  mortgaged  was 
placed  in  the  [K>ssesslon  of  the  mortgagee,  to 
be  disposed  of  at  retail  In  the  usual  way,  he 
employing  certain  persons  named  to  attend  to 
the  business.  The  busiuess  was  to  be  so 
run  until  enough  should  be  realized  from  the 
sale  of  the  property  to  pay  the  claim  of  the 
bank  and  the  other  preferred  creditors,  and 
then,  if  satlsfactoi-y  to  her  other  creditors,  it 
w^as  to  be  continued  until  enough  liad  been 
realized  to  pay  all  her  other  creditorB;  and 
for  any  balance  he  waa  to  account  to  her. 
The  property  so  mortgaged  to  the  trustee, 
Brlnkerhoff,  Is  averred  to  have  been  of  the 
cash  value  of  $25,000,  and  double  the  value 
of  all  her  indebtedness.  It  Is  also  averred 
that  she  had  a  large  amount  of  real  estate  in 
addition  to  the  property  so  transferred,  but  It 


Is  not  averred  that  It  was  sufficient  to  satisfy 
the  claims  of  her  other  creditors.  Now,  wliat 
was  the  necessary  effect  of  this  mortgage,  aa 
to  her  credlto^B,  not  provided  for  in  it?  -If 
the  mortgage,  as  to  them,  waa  a  valid  one, 
they  could  not  touch  a  dollar  of  the  property 
covered  by  it  until  the  preferred  creditors 
were  paid,  although  the  value  of  the  property 
was  double  the  amomit  of  all  her  Indebted- 
ness. As  to  this  property,  they  could  take 
no  steps  to  subject  It  to  their  claims  dining 
the  continuance  of  the  trust  The  legal  effect 
of  this  mortgage  was,  then,  to  hinder  and  de- 
lay her  other  creditors  in  any  effort  to  obtain 
from  any  part  of  the  property  included  in  the 
trust  mortgage  satisfaction  of  their  claims,  al- 
though largely  in  excess  of  the  claims  of  those 
preferred  by  It  It  is  not  like  the  case  where 
a  debtor  in  failing  circumstance  prefers  a 
creditor  by  executing  to  him  a  mcntgage  on 
property  as  a  security  for  his  debt  This  may 
be  done.  Cross  v.  Carstens,  49  Ohio  St  WS, 
31  X.  E.  50G.  But  in  such  case  the  mort- 
gage must  be  directly  to  the  creditor,  and  not 
to  another  for  his  use,  and  the  creditor  must 
deal  with  an  eye  single  to  his  own  interests, 
Dickson  V.  Rawson,  3  Ohio  St  218;  Pendery 
V.  Allen,  50  Ohio  St.  121,  33  N.  B.  716.  Here 
the- mortgage  is  to  a  trustee  for  the  use  and 
benefit  of  certain  of  the  creditors  erf  the 
mortgagor,  and  all  others  are  hindered  and 
delayed,  with  respect  to  the  property  mort- 
gaged, until  the  favored  creditors  are  satisfied 
by  the  execution  of  the  trust.  If  what  a 
debtor  does  in  disposing  of  his  property  nec- 
essarily tends  to  binder  and  delay  his  cred- 
itors, the  law  presumes  that  his  Intention  cor- 
responded with  his  act,  and  adjudges  all  such 
acts  as  contrary  to  its  policy.  A  court  in 
such  case,  can  afford  him  no  relief  from  the 
consequences  of  his  act  nor  sustain  any  ac- 
tion In  his  favor  founded  on  any  agreement 
in  regard  to  it.  Trimble  v.  Doty,  16  Ohio  St. 
118;  Pride  v.  Andrew,  51  Ohio  St  405,  38  N. 
E.  84;  Emery  v.  Candle  Co..  47  Ohio  St  3^1, 
24  JJ.  E.  600.  As  said  by  Boynton,  J.,  In  Mc- 
CorUe  V.  Bates, '29  Ohio  St  419:  "It  is  one 
of  the  oldest  rales  of  the  common  law  that 
contracts  contrary  to  sound  morals,  or  against 
public  policy,  will  not  be  enforced  by  courts 
of  justice,— 'Ex  facto  Ililcito  non  oritur  actio'; 
and  the  court  will  not  enter  on  the  inquiry 
whether  such  contract  would  or  would  not. 
In  a  given  case,  be  Injurious  if  enforced.  It 
being  against  the  public  interest  to  enforce  it 
the  law  refuses  to  recognize  its  claim  to  va- 
lidity." The  legal  duty  of  the  trustee,  Briuk- 
erhoCf,  was,  under  the  circumstances  disclos- 
ed by  the  petition,  to  have  filed  the  agree- 
ment with  tlie  mortgage  in  the  probate  coiul, 
and  have  had  the  triLst  administered  as  an 
assignment  for  the  benefit  of  aU  the  creditors 
of  the  plaintiff;  for  such,  in  law,  was  its 
legal  effect  But  neither  he  nor  the  pr^er- 
red  creditors  were  under  any  legal  duty  to 
the  mortgagor  to  carry  out  the  agreemenL 
And  whatevar  right  of  action  accrued  from 
the  course  pursued  by  them  accrued  to  the 
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eredltorg,  and  not  to  Mrs.  HanlBiKi.  Judg- 
ment of  the  circuit  court  reversed,  and  tfaat 
of  the  coDunw  pleas  affirmed. 

(S6  Ohio  St.  627) 

FARIJ3Y  T.  LISBT. 
(Rnpreme  Court  of  Ohio.    Jan.  26,  1897.) 
"Witness— CoMPETENCT— Transactions  with  Db- 

OBDBNT. 

1.  In  an  action  by  one  eiecntor  or  adminis- 
trator aaainst  another,  the  parties  are  adverse, 
within  the  purview  of  section  6242  of  the  Re- 
vitipd  Statutes,  and  neither  is  competent  to  tes- 
tify against  the  other  to  any  matter  not  within 
oae  of  the  exceptions  contained  in  that  sec- 
tion. 

.  2.  When  snch  party  is  called  to  give  testi- 
mony not  permitted  by  either  of  the  exceptions, 
an  objection  by  the  adverse  party  to  the  pro- 
posed teatimouy,  on  the  ffronnd  that  it  is  incom- 

Swtent,  ia  snfBdient;  it  u  not  oeceasaty  to  oI>- 
ect  to  the  witQcsa  as  Incompetent. 
(Syllabns  by  the  Court.) 

Error  to  circuit  court,  Cuyahoga  county. 

Suit  was  brought  In  the  court  of  common 
pleas  of  Cuyahoga  county,  by  Farley,  as  ex- 
ecutor of  the  estate  of  Mary  A.  MontpeUer, 
against  Isaac  Lisey,  to  recover  rent  alleged 
to  be  due  under  a  lease  made  by  the  plaln- 
tilTs  testator  to  the -defendant,  of  premises 
In  the  city  of  Cleveland.  The  petition  sets 
up  the  lease,  and  alleges  that  a  certain  modi- 
fication of  It,  by  which  the  rent  was  reduced, 
and  an  additional  covenant  entered  Into  by 
the  lessor,  was  witbont  consideration,  and 
seeks  to  recover  according  to  the  original 
lease.  That  allegation  was  denied  by  an- 
swer, and  a  breach  of  the  additional  cove- 
nant averred,  by  reason  of  which  the  lessee 
was  discharged  from  the  payment  of  the  rent 
sought  to  be  recovered.  Before  the  trial,  the 
lessee  died,  and  the  executrix  of  his  estate 
was  made  the  party  defendant,  and  the  suit 
thereafter  prosecuted  against  her.  At  the 
trial,  the  plaintiff  was  called  as  a  witness  In 
his  own  behalf  to  testify  to  conversations 
which  it  was  claimed  had  occurred  between 
him  and  the  lessee,  and  between  the  parties 
to  the  lease  in  his  presence,  touching  the  con- 
sideration for  the  modification  of  the  lease, 
and  for  the  purpose  of  showing  It  was  with- 
out consideration.  The  proposed  testimony 
was  objected  to  by  the  defendant,  as  Incom- 
petent, and  the  objectitm  was  sustained. 
Judgment  having  been  rendered  for  the  de- 
fendant, which  was  affirmed  by  the  circuit 
court,  the  plaintiff  prosecutes  error  here,  as- 
signing the  exclusion  of  the  testimony  refer- 
red to  as  a  ground  of  reverBal,  with  others. 
Affirmed. 

H.  C.  Bunts  and  Boynton  &  Horr,  for  plain- 
tiff in  error.  George  B.  Solders  and  Thomas 
H.  Hogsett,  for  defendant  In  error. 

PER  GUBIAM.  At  the  trial,  the  defend- 
ant, as  executrix,  was  a  party  to  the  action 
adverse  to  the  plaintiff,  within  ttie  purview 
of  section  of  the  Revised  Statutes,  and 
the  testlmcmy  excluded  dbes  not  come  with- 
in either  of  the  exceptions  contained  in  that 


section..  True,  the  pl^ntlfl  was  prosecuting 
the  action  In  bia  r^resentative  character,  as 
executOT  of  the  lessor;  but  the  issues  In  the 
action  wwe  Jctoed  between  him,  as  such, 
and  the  defendant;  and  he  was  Interested 
in  maintaining  the  Issues  In  bis  behalf,  not 
only  in  his  representative  capacity,  but  indi- 
vidually also,  to  the  extent,  at  least,  that  his 
compensation  was  affected  by  the  amoimt 
recovered  In  the  aetion.  The  statute  has  rtf- 
erence  to  the  adverse  character  which  the 
parties  sustain  towards  each  other  as  parties 
In  the  action  at  the  time  of  the  trial,  and 
not  necessarily  to  that  relation  as  parties  to 
the  transaction  which  Is  the  snblect  of  the 
action  or  defense;  and,  unless  these  parties 
were  adverse  th»e  were  none  In  tiie  action, 
for  they  were  the  only  parties.  It  Is  said 
the  plaintiff  might  have  resigned  as  execu- 
tor, and  then  he  would  have  be^  competent 
to  testify  aa  desired;  but  then  he  would  no 
longer  be  a  party  to  the  action,  and  thei'e- 
fore  not  within  the  inhiblticm  of  the  statute. 
But,  being  a  party  to  the  action  when  his 
testimony  was  offered,  it  was  properly  ex- 
cluded. The  objection  to  the  testimony  he' 
was  called  on  to  give,  on  the  ground  that  It 
was  incompetent,  was  sufficient,  It  was  not 
necessary  to  make  an  objection  to  the  compe- 
tency of  the  witness.  He  was  not  incompe- 
tent to  testify  to  any  matter  falling  within 
any  <me  of  the  exceptions  In  the  statute,  and 
there  might  be  room  for  contention  that  a 
general  objection  to  the  witness  was  too 
broad.  The  testimony  which  was  sought  to 
be  elicited  frwn  the  witness  was  Incompe- 
tent, and  an  objection  to  It  on  that  ground 
properly  called  fw  Its  exclusion. 

Other  questions  arising  upon  the  record 
were  argued,  and  have  been  considered;  but 
as  to  them  we  deem  It  necessary  to  say  only 
that  we  find  no  prejudicial  error.  Judgment 
affirmed. 

{146  iQd.  639> 

KOBBNBB  LODQB,  NO.  6,  E.  OF  P.,  et  aL 
T.  GBAND  LODGE  K.  OF  P. 
OF  INDIANA. 

(Supreme  Court  of  Indiana.  Jan.  28, 1897.) 

Benefioial  Associations  —  Dissolctioh  —  Sdjti- 
ciKsoT  OF  EvmexCB — Fbopertt  of  ScBOHDni- 
atb  lodoe — powehs  of  scbosmxatb  lodob"- 
Harmlbss  £rroe. 

1.  Oa  the  issue  whether  a  subordinate  lodge 
of  a  beneticiai  association  had  voluntarily  dis* 
solved  and  surrendered  its  charter,  it  appeared 
that  a  resolution  had  baeo  passed  that  the  lodge 
withdraw  from  the  order;  that  at  the  meeting 
only  GO  members  out  of  160  were  present;  and 
that  a  rule  of  the  order  provided  that  no  sub- 
ordinate lodge  should  be  allowed  to  dissolve  or 
surrender  its  charter  as  lone  as  9  memliers  re- 
mained willing  to  sustain  the  lodge,  except  by 
special  permission,  ffeld,  that  it  was  error  to 
exclude  evidence  to  show  that  at  the  next  meet- 
ing of  the  lodge  11  members  had  formnlly  ex- 
pressed their  nonconcurrence  in  the  resolution 
of  withdrawal. 

2.  It  was  error  to  exclude  evidence  that  the 
minutes  of  the  meeting  at  which  the  resolution 
was  passed  were  corrected  at  the  fallowing 
meeting. 
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S.  Wbere  the  conslituttoD  ot  a.  beneficial  asso- 
dation  ivoTided  that  on  the  dlswdiition  of  a 
sabordinate  lodge  its  property,  etc.,  shoold  be 
turned  over  to  the  grand  lodge,  a  resolution  of 
withdrawal  from  the  order,  proTiding  that  the 
proper^  of  the  lodge  should  be  turned  over  to 
a  different  aaaociation,  waa  void,  as  being  nltra 
vires. 

4.  Where  the  facts  pleaded  in  a  special  para- 
graph of  the  answer  are  also  admissible  under 
the  ^neral  denial,  it  was  harmless  mor  to 
Boatain  a  demnner  to  the  apecial  plea. 

Appeal  from  circuit  court.  Marl  cm  connty; 
Edgar  A.  Brown,  Judge. 

Action  by  the  Grand  Lodge  Knights  of 
Pythias  of  Indiana  against  Koerner  Lodge, 
No.  6,  Knights  of  Pythias,  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Florea  &  Seldensticker  and  Daniel  Walt 
Howe,  for  appellanta.  Chambers,  Pickens  & 
Moores  and  John  B.  Cochrum,  for  appellee. 

JORDAN,  C  J.  The  appellee,  by  its  com- 
plaint, alleges  that  It  Is  a  corporation  or- 
ganized pursuant  to  the  laws  of  Indiana  and 
a  charter  Issued  by  the  Supreme  IxKlge 
Knights  of  Pythias  of  the  World,  and  that 
the  appellant  is  a  subordinate  lodge  of  this 
order,  deriving  Its  powers  from  and  subject 
to  the  Jurisdiction  of  the  grand  and  sn- 
pi-eme  lodges;  that  appellant  Is  duly  Incor- 
porated under  the  laws  of  Indiana,  and  Its 
co-appellants  are  Ita  officers  and  trustees. 
The  complaint  then  proceeds  to  describe  the 
objects  of  the  order,  and  the  charact^  of  Its 
organization,  and  the  control  of  the  appellee 
oVer  subordinate  lodges,  and  the  power 
which  It  has  to  suspend  or  dissolve  the  same, 
and  the  provisions  regulating  the  surrender 
of  the  charters  of  subordinate  lodges,  where- 
by, upon  such  dissolution  or  suspension,  It 
becomes  the  duty  of  the  o£Bcers  thereof  to 
turn  over  all  of  the  lodge  property  and  ef- 
fects to  the  grand  chanceilor  of  the  grand 
lodge,  and,  In  the  event  the  lodge  is  not  rein- 
stated within  one  year,  the  -grand  lodge  be- 
comes the  absolute  owner  of  said  pr<^rty 
and  effects.  The  pleading  next  alleges  that 
the  appellant  has  seceded  from  the  Jurisdic- 
tion of  the  grand  lodge,  and  has  been  dis- 
solved and  disbanded  as  a  subordinate  lodge 
of  the  order  of  the  ICnIghts  of  Pythias.  The 
facts  upon  this  point  are  averred  as  follows: 

"That  on  or  about  the    day  of   

the  said  defendant  Koerner  Lodge,  Number 
C,  Kuights  of  Pythias,  was,  by  authority  of 
a  dispensation  from  the  Grand  Ixtdge 
Knights  of  Pythias  of  Indiana,  duly  organ- 
ized as  a  member  of  said  order,  and  adopted 
and  accepted  all  of  the  provisions  and  re- 
quirements of  the  constitution,  laws,  rules, 
and  regulations  and  usages  of  said  order, 
and  was  granted  a  charter  by  said  grand 
lodge;  that  said  Koerner  Lodge  continued  as 
a  subordinate  lodge  of  said  order,  subject  to 
the  Jurisdiction  of  the  plaintiff,  accepting, 
adopting,  and  acting  upon  the  laws,  rules, 
regulations,  and  usages  of  said  order  until 
on  or  about  the  10th  day  of  September,  18&i, 


when  the  said  Koerner  Lddge,  No.  6,  Knigbts 
of  Pythias,  withdrew  and  seceded  from  the 
jurisdiction  of  the  said  grand  lodge,  and  dis- 
solved and  disbanded  as  a  subordinate  lodge 
of  the  order  of  Knights  of  Pythias.  •  •  • 
The  said  Koerner  Lodge^  No.  6,  Knights  of 
Pythias,  seceded  and  withdrew  from  the  or- 
der of  the  Knights  of  Pythias,  and  dissolved 
and  disbanded  as  a  subordinate  lodge  of  the 
said  order,  because  of  the  fact,  aa  plaintiff 
Is  informed  and  believes,  and  upon  such  In- 
formation and  belief  charges  the  same  to  be 
true,  ttiat  the  supreme  lodge  of  the  Kuights 
of  Pythias  of  the  World  prohibited  the  use 
of  the  ritual  of  said  order  In  German,  which 
rule  of  said  supreme  lodge  the  sold  Koerner 
Lodge,  No.  6,  refused  to  obey."  By  other 
avcnuemts  It  Is  shown  that  at  the  time  of  the 
alleged  dlss<^ution  and  disbandmcnt  of  ap- 
pellant It  had  in  Its  custody  and  charge,  be- 
longing to  the  widows'  and  orphans'  fund, 
the  sum  of  $1,000,  and  also  other  property 
of  the  probable  value  of  $2,000  and  over.  It 
Is  then  alleged  that  the  officers  and  members 
of  Kocjruer  Lodge  have  organized,  or  at- 
tempted to  organize,  another  society,  and 
that  Its  officers  and  trustees  Intend  to  turn 
over  the  money  and  property  mentioned  In 
the  complaint  to  this  new  society.  The 
prayer  of  the  complaint,  In  substance,  Is  for 
a  decree  requiring  the  defendants,  now  ap- 
pellants, to  surrender  to  the  appellee  all  of 
said  property,  effects,  and  money,  and  that 
the  latter  have  judgment  for  the  amount 
thereof,  and  that  appellants,  and  each  of 
them,  be  restrained  from  transferring  or  dis- 
posing of  said  money  and  other  property, 
and  that  on  final  hearing  they  be  enjoined 
from  withholding  the  some  from  the  appel- 
lee, etc. 

At  the  commencement  of  the  action  the 
lower  court  Issued  a  restraining  order  as 
prayed,  to  continue  In  force  until  the  final 
hearing.  Appellant,  having  unsuccessfully 
demurred  to  the  complaint,  filed  Its  answer 
In  two  paragraphs,  the  first  being  a  denial 
The  second  set  up  facta  tending  to  negative 
some  of  the  material  allegations  of  the  com- 
plaint A  demurrer  was  sustained  to  this 
paragraph  of  the  answer,  and  the  Issues  were 
then  joiued  under  the  denial.  A  trial  by  the 
court  resulted  In  a  finding  and  Judgment  for 
appellee  as  against  all  of  the  appellants. 
Upon  the  evidence  the  court  made  the  fol- 
lowing finding;  "The  court,  being  fully  ad- 
vised, fluds:  That  the  allegations  of  the 
complaint  herein  are  true.  And  the  court 
further  finds  that  the  defendant  Koerner 
Lodge,  No.  6,  Knlghtfl  of  Pythias,  on  the 
10th  day  of  Septemlwr,  1894,  was  by  unani- 
mous vote  of  said  lodge,  duly  assembled, 
voluntarily  dissolved,  and  Its  charter  surren- 
deretl,  and  Its  connection  with  the  order  of 
the  Knights  of  Pythias  severed  and  termi- 
nated. That  at  the  time  of  said  dissolution 
It  had  In  Its  possession  and  under  Its  control, 
belonging  to  it  as  such  subordinate  lodge 
the  following  funds  and  property,  to  wit: 
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i;Here  follows  a  description  of  the  money  and 
property  belonging  to  appeUont]  And  the 
court  further  finds  tiiat  upcm  snch  dissolu- 
tion said  fuDds  and  proiierty  belonged  to 
and  became  the  property  of  the  plaintiff, 
and  plaintiff  became  entitled  to  the  posses- 
sion therein."  There  is  a  further  finding 
that  Eoraner  Lodge  has  not  been  resusci- 
tated, and  under  the  constltntioa  and  laws 
of  the  order  of  Knights  of  Pythias  Its  prop- 
erty now  belongs  to  the  appellee,  to  be  dis- 
posed of  It  In  accordance  with  Its  constltn- 
tlon  and  laws,  App^lants  filed  separate 
motions  tor  a  new  trial,  assigning,  among 
other  reasons,  that  the  finding  Is  not  sus- 
tained by  stifflclent  evld«ice,  and  that  the 
court  erred  In  excluding  certain  evidence. 
Each  of  these  wsa  overruled,  and  exceptions 
reserved. 

The  errors  assigned  In  this  court  are  predi- 
cated upon  the  rulings  of  the  court  on  the 
demurrers  to  the  complaint  and  answer,  and 
In  orerrullng  the  several  motions  for  a  new 
triaL  Appellants'  learned  counsel  contend 
that  court  erred  In  sustaining  the  demur- 
rer to  the  second  paragraph  of  answer,  and 
in  their  very  able  argument  upon  this  ques- 
tion uzge  that,  even  If  It  be  conceded  that 
Koemer  Lodge  had  been  dissolved,  as  al- 
leged In  the  cunplalBt,  Its  property  never- 
theless belongs  to'  its  memb^  and  not  to 
the  grand  lodge.  All  tiiat  need  be  said  up- 
on the  action  of  tlie  court  in  snstaining  the 
demurrer  to  this  paragraph  of  the  answer  is 
that,  80  far  as  the  facts  therein  avnred  were 
pertinent  as  a  d^oise,  they  werd  admissible 
unda  appellants'  general  denial;  hence,  even 
if  the  ruling  of  the  court  was  erroneous,  the 
mor  was  harmless.  Supply  Go.  t.  Bitter 
(at  this  t^)  4S  N.  B.  687.  and  the  autborl- 
ttes  there  cited. 

Appellants  also  Insist  that  the  evidence 
does  not  sostiOn  either  the  allegations  of  the 
complaint  or  the  finding  of  the  court.  The 
complaint  proceeds  upon  the  theory  that  ap- 
pellant Koemer  Lodge,  on  September  10, 
1S94,  by  its  own  action,  dissolved  and  dis- 
banded, and  by  reason  thereof,  under  the 
laws,  rules,  and  regulations  of  the  order  of 
Knights  of  Pythias,  and  cBpecIally  by  virtue 
of  the  constitution  of  appellee,  the  latter  be- 
came the  owner  in  trust  and  entitled  to  the 
jtossesslon  of  the  money  and  property  held  by 
the  former  at  the  time  of  Its  alleged  dissolu- 
tion. In  Cnmmlngs  v.  Association,  142  Ind. 
600,  ^  N.  B.  218,  in  considering  the  theory 
of  a  case,  we  said:  "This  theory  the  com- 
plaint must  outline,  the  evidence  sustain, 
and  the  law  support."  The  question,  there- 
fore, as  to  the  rl^ht  <ff  title  of  appellee  to  the 
money  and  property  aa  presented  by  the  the- 
ory of  its  complaint  must  ultimately  depend 
upon  whether  the  evidence  sustains  the  al- 
leged dissolution  of  appellant  as  a  subordi- 
nate lodge.  The  constitution,  laws,  and 
rules  of  the  grand  lodge,  as  exhibited  in  the 
complaint,  do  not  show  that  appellee  can  ac- 
quire any  right  to  the  possession  of  the 
4C  N.B.— 70 


money  and  other  property  of  a  subordinate 
lodge  until  It  In  fact  has  been  dissolved  or 
suspended.  Therefore,  If  the  evidence,  un- 
der the  law,  does  not  sustain  the  alleged  dis- 
solution of  Koemer  Lodge,  the  question  as 
to  appellee's  right  to  the  property  need  not 
be  determined.  The  finding  discloses  that 
in  the  opinion  of  the  court  the  evidence  es- 
tablished that  appellant,  on  September  10, 
ISM,  had  voluntarily  dissolved  as  a  lodge  and 
surrendered  Its  charter.  We  may  therefwe 
proceed  to  an  examination  of  the  evidence 
given  in  the  lower  court,  and  address  our  in- 
quiry to  its  sufficiency  to  sustain  the  find- 
ing, and  also  to  the  alleged  error  In  excluding 
the  evidence  in  dispute.  At  the  trial,  appel- 
lee Introdnced  In  evidence  parts  of  the  con- 
stitution of  the  grand  lodge  of  Indiana  and 
other  laws,  rules,  and  regulations  of  the 
order  of  Knights  of  Pythias,  together  with 
the  charter  and  articles  of  incorporation  of 
appellee,  and  the  charter  Issued  to  appellant 
by  the  grand  lodge.  It  Is  shown  that  Koer- 
ner  Lodge,  No.  6,  was  organized  at  the  city 
of  Indianapolis,  Ind.,  In  1369,  pursuant  to 
authority  from  the  supreme  lodge;  that  sub- 
sequently a  charter  was  granted  to  It  by  the 
grand  lodge  of  Indiana.  Prior  to  1802  It  was 
permitted  to  print  Its  constitution  and  other 
laws  in  the  German  language,  and  the  min- 
utes of  Its  meetings  were  k^t  and  recorded 
In  that  language,  and  a  German  litnal  was 
used  in  conferring  the  degrees  of  the  order, 
for  the  reason  that  many  of  Its  members  did 
hot  understand  the  English  language.  In 
1892  the  supreme  lodge  enacted  a  law  requir- 
ing that  the  rituals  used  by  all  lodges,  and 
the  other  woil:  thereof,  should  be  In  the 
English  language.  Among  the  provisions  of 
the  constitution  and  laws  of  the  grand  lodge 
for  the  government  and  control  of  subordi- 
nate lodges  are  the  following: 

**Scc.  8.  Wben  a  lodge  Is  suspended  or  dis- 
solved, it  shall  be  the  duty  of  Its  last  chan- 
cellor commander,  and  nil  other  officers,  to 
deliver  up  its  dispensation  or  charter,  books, 
jewels,  funds,  emblems,  regalia,  and  all  other 
property  and  effects,  tc^ctlier  with  a  list  of 
all  members  of  said  lodge  in  good  standing 
at  the  time  of  its  dissolution,  to  the  grand 
chancellor,  or  bis  deputy;  and  If  any  officer 
or  member  having  custody  of  any  part  of 
said  property  or  effects  refuses  to  surrender 
the  same,  he  shall  forever  be  excluded  from 
the  membership  of  the  order. 

"Sec.  4.  Any  lodge  may  voluntarily  surren- 
der its  charter  by  a  vote  of  the  lodge,  pro- 
vided there  are  less  thau  seven  members  who 
are  willing  to  continue. 

"Sec.  5.  All  funds  and  effects  received  by 
the  grand  lodge  from  a  dissolved  or  suspend- 
ed subordinate  lodge  shall  be  held  by  the 
grand  lodge  for  a  period  of  one  year,  and,  in 
case  said  subordinate  lodge  shall  be  rein- 
stated within  one  year,  said  funds  and  effects 
shall  be  restored  to  said  subordinate  lodge, 
on  payment  by  said  subordinate  lodge  of  the 
actual  e^euses  Incurred  in  obtaining  pbsses- 
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slon,  shipment,  care,  and  custody  of  said  ef- 
fects. And  In  case  such  subordinate  lodge 
shall  not  be  reinstated  within  one  year  after 
Its  dissolution,  then  the  grand  lodge  may  sell 
and  dispose  of  the  effects  of  said  subordinate 
lodge,  and  all  money  and  effects  received 
from  such  lodge  shall  become  the  absolute 
property  of  the  grand  lodge." 

"Article  1,  8  24.  All  lodges  working  under 
a  charter  of  this  grand  lodge  shall  enforce 
a  strict  adherence  to  the  work  of  the  order, 
according  to  the  forms  furnished  by  the  Su- 
preme Lodge  Knights  of  Pythias  of  the 
World  and  the  Grand  Lodge  of  Indiana;  and 
they  shall  neither  adopt  nor  use  auy  other 
charges,  lectnres,  rank  work,  form  of  Instal- 
lation ceremonies,  nor  r^lla  or  Jewels,  than 
those  prescribed  by  the  ritual  and  law  of  the 
8tv>reme  lodge  and  provided  by  the  grand 
lodge." 

A  rule  of  the  supreme  lodge  adopted  in 
1872,  which  is  also  Incorporated  into  the  con- 
stitution of  appellee,  proTldes  aa  follows: 
"No  subordinate  lodge  shall  be  allowed  to 
dissolve  or  surrender  their  charts  by  their 
vote  as  long  aa  nine  members  remain  wlUtug 
to  sustain  the  lodge,  except  by  permission 
of  the  grand  lodge,  or,  during  the  recess  of 
the  grand  lodge,  by  the  grand  chancellor  of 
the  Jurisdiction." 

There  are  other  laws  of  the  grand  lodge  In 
evidence,  providing  that  no  subordinate  lodge 
shall  be  less  than  seven  members,  and  tiiat 
seven  memb^s  present  at  a  meeting  shall 
constitute  a  quorum  for  the  transaction  of 
business. 

On  September  8, 1894,  the  keeper  of  the  rec- 
ords and  seal  of  appellant  mailed  to  each  of 
the  members  thereof  a  postal  card,  notifying 
him  to  be  present  at  the  lodge  ball  on  Mon- 
day evening,  September  10,  1894,  stating 
therein  as  follows:  "To  consider  a  question 
on  which  the  existence  of  the  lodge  depends. 
If  you  have  any  Interest  in  the  welfare  of  the 
lodge,  you  certainly  will  be  present"  On 
September  10,  iSOi,  It  appears  that  appellant 
was  composed  of  160  membras,  and  at  a  reg- 
ular meeting  held  on  the  night  of  that  date  at 
its  hall  in  the  city  of  Indianapolis,  at  which 
about  60  members  wore  present,  a  certain 
resoIutloD  relative  to  the  lodge  severing  Its 
connection  with  the  order  was  by  those  pres- 
ent unanimous  adopted.  It  is  apparent 
from  the  recitals  in  the  preamble  to  this  res- 
olution that  the  members  present  on  this  oc- 
casion were  indignant  and  felt  ai^rieved  by 
reason  of  the  action  of  the  supreme  lodge 
and  the  report  of  the  supreme  chancellor 
relative  to  German  lodges  of  the  order.  The 
following  is  the  resolution  adopted  at  this 
meeting:  "Resolved,  (1)  Ttiat  Eoemer  Lodge, 
No.  6,  sever  connection  with  the  order  of 
Knights  of  Pythias.  09  That  we  do  not  im- 
pair the  right  of  our  members  belon^ng  to 
the  endowment  rank.  (3)  That  we  turn  over 
our  entire  property  to  the  German  Mutual 
Aid  and  Benefit  Society  of  Indiana." 

Albert  R.  Holland,  a  witness  In  behalf  of 


appellee,  testified.  In  substance,  that  he  was 
Janitor  of  the  hall,  and  was  acting  as  outer 
guard  at  the  meeting  In  question,  and  that 
after  the  lodge  liad  adjonmed  some  tliree  or 
four  of  the  members  came  out  of  the  hall, 
and  said  to  him,  "We  have  quit;  we  give  up," 
and  one  of  them  banded  to  him  the  lodge's 
charter,  and  told  him  to  give  it  to  Mr.  Bow- 
ers, who  was  then  the  keeper  of  the  record 
and  seal  of  the  grand  lodge;  that  the  charter 
had  been  hanging  in  the  lodge  room  before  it 
was  taken  down  by  some  one,  and  turned 
over  to  him;  that  he  put  It  In  one  of  the 
rooms  connected  with  the  hall,  and  reported 
to  Mr.  Bowers,  and  "after  a  day  or  so,"  at 
the  request  of  the  latter,  witness  delivered 
the  charter  to  Bowers,  the  grand  keeper  of 
records  and  seal.  The  latter  testified  that  on 
Wednesday  after  the  meeting— being  Sep- 
tember 12th— he  went  te  the  lodge  room  of 
the  appellant;  tliat  the  charter  at  that  time 
was  in  the  ante  room,  and  that  be  directed 
Holland,  the  Janitor,  to  bring  It  to  his  <xSice, 
which  he  did,  and  that  it  lias  remained  there 
since  that  time;  that  when  Schmidt,  a  mem* 
ber  of  the  lodge,  demanded  possession  M  it, 
he  declined  to  comply  with  the  demand. 
This,  in  the  main,  wsb  all  the  evidence  intro- 
duced by  appellee  tending  to  show  the  disso- 
lution of  Eoemer  hod^  and  the  surrender 
of  ite  charter.  To  rebut  the  evidence  ot  ap- 
pellee upon  the  point  that  the  charter  had 
been  surrendered,  appellant  introduced  sev- 
en witaesses,  who  were  members,  and  pres- 
ent at  the  meeting  on  September  10,  to  wit: 
William  Brandt,  the  chancellor  commander; 
John  Weber,  the  vice  chancellor;  August 
Woemer,  master  of  finance;  Henry  Zlmmet; 
Gttstav  Pink;  Charles  Pink;  Charles  I. 
Schmidt;  and  Michael  Spew.  The  substance 
of  the  testimony  of  these  witnesses  is  as  fol- 
lows: After  the  meeting  of  September  lOtb 
had  adjourned,  WlUiam  Brandt,  the  chancel- 
lor commander  and  presiding  officer,  left  the 
hall,  the  charter  then  banging  In  ite  usual 
place  on  the  wall.  The  members  were  get- 
ting ready  to  leave,  some  being  already  in 
the  ante  room.  Henry  Zimmer,  who  was  not 
then  an  officer  of  the  lodge,  without  any  di- 
rection firom  any  one,  took  the  charter  from 
ite  accustomed  place,  and  handed  it  to  Jolm 
Weber.  At  the  same  moment,  August' Woer- 
ner,  the  master  of  finance,  stepped  up,  and 
said:  "Here;  this  cliarter  st^rs  here.  We 
are  not  going'  to  take'  the  charter  along." 
They  tried  to  hang  It  on  the  wall  again,  when 
Woemer  remarked  that  they  need  not  mind; 
that  "CaL"  (Holland,  the  Janitor)  had  a  step- 
ladder,  and  he  would  hang  it  up  again. 
Weber  l^en  took  It,  and  set  It  up  on  the 
stage  back  of  the  vice  chancellor's  chair, 
where  It  remained  after  all  the  members  had 
left  the  haU;  the  last  to  leave  being  Weber. 
Koemer,  Speer,  WUllam  Dehue,  and  Hugo 
Klingstein.  At  the  meeting  of  September  24, 
1S94,  Charles  J.  Schmidt  was  appointed  a 
committee  to  see  Bowl's  about  the  charter. 
He  saw  Bowers,  who  told  hlni  that  the  char 
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ter  was  In  his  poeseBsIon,  and  tliat  he  did  not 
like  to  give  It  up  during  the  pendency  of  the 
suit,  but  that  it  was  immaterial  whether  the 
lodge  had  its  charter  or  not;  that  it  was  not 
suspended,  and  could  go  ahead  with-lts  meet- 
ings, "and  everything  would  be  forgotten;  or 
something  to  that  effect"  There  was  evi- 
dence Introduced  tending  to  show  that  the 
minutes  of  proceedings  had  at  a  lodge  meet- 
ing were  nsually  read  for  approval  at  the 
next  meeting,  and  that  those  of  September 
10,  18M,  were  not  read  or  approved  at  that 
meeting,  but  were  read  for  the  first  time  on 
September  24th. 

The  contention  of  counsel  for  appellant  in 
the  lower  court  was  that  at  the  meeting  held 
on  September  10th  the  members  present  be- 
came excited  over  the  action  of  the  supreme 
lodge  in  depriving  them  of  the  use  of  Ger- 
man rituals,  and  also  In  regard  to  a  report 
made  by  the  supreme  chancellor  which  they 
considered  as  an  Insult  to  the  German  mem- 
bers of  the  order,  and  under  this  excitement 
they  did  adopt  the  resolution  in  controversy; 
that  the  trustees  did  not,  In  fact,  resign,  nor 
w^  any  of  the  appellant's  property  turned 
over  to  the  German  Mutual  Aid  Society,  but 
said  property  is  still  held  by  the  trustees  of 
the  lodge,  who  are  co-appellants  In  this  ap- 
peal Appellant  offered  evidence  to  prove 
that  on  September  21,  1894,  being  the  niglit 
for  a  regular  meeting  of  Koerner  Lodge,  it 
again  assembled  at  its  regular  place  of  meet- 
ing, all  of  Its  officers  and  46  members  being 
present;  that,  after  certain  corrections  were 
made  In  the  minutes  of  September  10,  1894, 
they  were  finally  adopted  as  corrected;  that 
the  meeting  of  September  24th  was  opened 
in  due  form  in  accordance  with  the  constitu- 
tion and  laws  of  the  order,  and  that  it  pro- 
ceeded to  the  transaction  of  its  usual  busi- 
ness; that  at  this  meeting  the  minutes  of 
September  10th  were  read  for  the  first  time, 
and  that  they  were  not. approved  as  original- 
ly written,  and  that,  certain  erasures  appear- 
ing In  the  minutes  of  September  10th,  as  In- 
troduced by  appellee,  were  made  by  the  or- 
der of  the  lodge  at  the  meeting  of  September 
24th,  for  the  purpose  of  correcting  the  min- 
utes of  the  former  meeting.  The  proceed- 
ings of  the  meeting  of  September  24th  were 
recorded  In  the  same  record  containing  the 
minutes  of  September  10th.  At  the  meeting 
of  September  24th,  it  appears  by  the  offered 
evidence  that  Mr.  Schmidt,  one  of  the  mem- 
bers present,  was  appointed  a  committee  to 
see  Bowers,  and  have  the  chai;ter  returned  to 
the  lodge  room.  Appellants  also  offered  to 
show  that  at  this  meeting  11  members,  then 
present,  but  who  were  not  present  on.  Sep- 
tember 10th,  filed  and  had  recorded  their 
written  protest  against  the  action  of  the 
lodge  in  attempting  to  sever  its  connection 
with  the  order.  This  protest  is  as  follows: 
"The  undersigned,  members  of  Koerner 
Lodge,  No.  6,  Knights  of  Pythias  of  Indiana, 
who  were  not  present  at  the  meeting  of  said 
lodge  on  Sd^onday  night,  September  10,  18&4, 


hereby  protest  against  the  action  taken  by 
the  members  of  said  Koerner  Lodge,  No.  6, 
on  said  evening,  whereby  they  resolved  to 
sever  the  connection  of  said  lodge  with  the 
order  of  Knights  of  Pythias.  (1)  Fred  Rase- 
man.  (2)  William  Rathort  (3)  John  Koep- 
pen.  (4)  Ohas.  Albrecht  (5)  Henry  Miller, 
(fl)  Geo.  Schoppenhorst.  (7)  Wolf  Morris. 
(8)  Abraham  Marx.  (9)  Gottlieb  Dlppel.  (10) 
Wm.  Sogemeier.    (11)  Henry  SchAub." 

All  of  the  above  evldenc^  offered  by  the 
appellants  was,  over  their  exceptions,  ex- 
cluded by  the  court,  and  the  court  also  re- 
fused to  permit  the  appellants  to  introduce 
the  record  of  a  meeting  of  October  1,  18^ 
which  was  held  on  the  regular  night,  and  at 
the  regular  place  of  meeting. 

If,  under  the  evidence  given,  It  can  be 
said  that  before  the  commencement  of  this 
suit  Koerner  had  dissolved  and  surrendered 
its  charter,  and  ceased  to  longer  exist  as  a 
worlilng  lodge,  this  result  must  be  attributed 
solely  to  the  action  of  the  minority  of  its 
membership  in  adopting  the  resolutions  on 
September  10,  1804.  In  the  abseuce  of  this, 
certainly  it  cannot  be  asserted  that  there 
Is  other  evidence  sufliclent  to  show  that  i-he 
lodge,  as  a  body,  had  invested  Holland,  the 
janitor,  with  authority  to  surrender  Its  char- 
ter, or  that  Bowers,  In  his  official  capacity, 
had  any  warrant  to  accept  and  retain  It.  It 
is  also  shown  that  the  minutes  of  the  meet- 
ing of  September  10th  were  not  made  up, 
read,  corrected,  and  approved  until  the  meet- 
lug  In  controversy,  on  the  24th.  Appellants 
offered  to  show  that  at  this  meeting  the 
minutes  of  the  previous  one  were  read  for 
the  first  time,  and  that  certain  corrections 
were  made  therein  relative  to  the  proceed- 
ings on  September  10th  upon  the  resolution 
In  dispute.  At  this  meeting.  It  appears,  from 
the  evidence  offered  and  excluded,  that  11 
members  who  were  not  present  on  Scptemb^ 
10th  entered  and  had  recorded  their  protest 
against  the  action  of  the  lodge  taken  at  the 
previous  meeting.  Under  the  provisions  of 
the  constitution  of  the  grand  lodge  and  the 
laws  of  the  supreme  lodge,  which  govern 
and  control  the  action  of  a  subordinate  lodge. 
It  Is  disclosed  that  the  latter  may  surrender 
Its  charter  when  there  are  less  than  seven 
of  Its  members  who  are  willing  to  continue; 
and  a  subordinate  lodge  is  also  prohibited 
from  dissolving  or  surrendering  Its  charter 
so  long  as  nine  of  its  members  arc  williug 
to  sustain  it,  except  by  permission  of  the 
grand  lodge,  or  by  the  permission  of  the 
grand  chancellor  during  a  recess.  There  is 
no  claim  that  appellant  had  been  dissolved 
by  virtue  of  any  action  or  proceedings  had 
by  the  grand  lodge  in  accordance  with  Its 
constitution  or  other  canons  of  the  order 
prior  to  the  beginning  of  this  suit,  but  the 
adoption  of  the  resolution  Is  relied  upon  as 
ipso  facto  effecting  a  dissolution  of  Koerner 
Ixxlge,  and  thereby  giving  the  former,  un- 
der its  constitution,  the  right  to  the  posses- 
sion of  Its  property,  regardl^s  of  any  sub- 
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sequent  action  of  the  lodge,  or  of  nine  or 
more  of  Its  members,  In  opposition  to  the 
alleged  dissolution. 

The  authorities  affirm  that  a  beneQcIal  aa- 
sociation  may  be  dissolved  In  the  manner 
provided  In  Its  charter  or  constitution,  and, 
in  the  absence  of  any  provision  on  the  sub- 
ject. It  cannot  voluntarily  be  dissolved,  ex- 
cept by  the  unanimous  vote  of  its  members. 
2  Am.  &  Eng.  Enc  Law,  p.  ITS.  We  are  of 
the  opinion  that  the  subsequent  action  of 
the  Ivoerner  Lodge  at  the  meeting  of  Sep- 
tembcr  24tli,  as  offered  to  be  shown  by  the 
appellant,  was,  under  the  circumstances, 
proper  and  legitimate.  It  appeared  that  the 
minutes  of  the  meeting  of  September  10th 
were  first  read  and  presented  for  approval 
at  the  meeting  on  September  24th,  and  the 
offer  was  to  show  that  certahi  corrections  In 
regard  to  the  proceedings  had  at  the  former 
meeting  were  then  made.  The  meeting  of 
September  24th  seems  to  have  been  the  first 
opportunity  for  the  lodge  to  avail  Itself  of 
the  right  to  correct  the  record  ot  the  former 
meeting  so  as  to  make  It  conform  to  what  had 
actually  occurred.  Again,  It  appears  that 
this  meeting  waa  also  the  first  opportunity 
which  the  11  members  who  were  absent  on 
September  10th  had .  to  protest  and  object 
to  the  action  of  the  minority  of  the  lodge's 
membership  at  this  latter  meeting.  As  we 
have  seen,  the  laws  of  the  order  forbid  a 
voluntary  dissolution orsurrender  of  a  lodge's 
charter  In  the  event  there  are  nine  members 
willing  to  continue  the  organization.  The 
policy  or  purpose  of  this  rule  manifestly  U 
to  prevent  a  dissolution  of  a  subordinate 
lodge  unless  It  be  effected  as  near  as  prac* 
ticable  by  unanimity  upon  the  part  of  its 
members.  If  there  are  nine  or  more  loyal 
ones,  who  are  willing  to  sustain  their  or* 
ganisation  as  a  lodge,  and  continue  Its  ex- 
istence and  operations  In  obedience  to  the 
rules,  regulations,  and  laws  of  the  order, 
then  a  voluntary  dissolution  of  the  lodge, 
as  such,  cannot  result,  even  though  It  be 
the  will  and  desire  of  a  large  majority  of  its 
members,  except  by  the  permission  of  the 
grand  lodge  or  Its  chancellor.  This  must 
be  true  if  any  controlling  force  or  effect  in 
this  respect  Is  to  be  given  to  the  particular 
rule  or  law  in  question.  This  Is  a  vital 
point  in  the  case  at  bar,  for,  if  it  is  shown 
that  these  11  protesting  members  are  willing 
to  sustain  and  continue  the  existence  of  their 
lodge,  then  It  is  evident,  we  think,  that  the 
vote  of  Its  members  at  the  meeting  of  Sep- 
tember 10th  upon  the  adoption  of  the  resolu- 
tion in  controversy  could  not  ipso  facto  re- 
sult In  its  dissolution,  or  work  a  surrender 
of  its  charter.  The  evidence  relative  to  the 
action  taken  by  these  protesting  members 
therefore  was  very  material  In  order  to 
show,  In  consideration  of  the  rule  to  which 
we  have  referred,  that  the  acUon  of  the  lodge 
relied  upon  by  the  appellee  had  not  actually 
effected  a  voluntary  dissolution  and  disband- 
ment  as  claimed  by  the  appellee,  and  upon 


which  It  bases  its  right  to  tbe  money  and 
property  Involved.  It  would  seem  that  nine 
members,— the  number  designated  by  this 
law.— being  in  excess  of  a  quorum,  and  also 
of  the  number  required  to  constitute  a  lodge, 
would  still  continue  the  organization  of  the 
lodge,  and  entitle  It  to  hold  its  property  and 
effects,  notwithstanding  the  act  of  those  In 
deciding  to  withdraw  or  sever  their  fraternal 
connections.  See  Gorman  v.  O'Connor,  155 
Pa.  St.  239,  26  Atl.  379;  McPadden  T.  Mur- 
phy, 149  Mass.  341,  21  N.  B.  868;  Chamber- 
lain V.  Lincoln,  129  Mass.  70.  The  stock- 
holders of  a  corporation  which  Is  chartered 
or  organized  under  the  laws  of  a  state,  as 
a  general  rule,  cannot  effect  a  voluntary  dis- 
solution except  by  a  tmanimous  vote.  2 
Beach,  Prlv.  Corp.  fi  781;  Cook,  Stock.Stockh. 
&  Corp.  Law,  {  629.  That  part  of  the  reso- 
lution which  declared  In  favor  of  turning 
appellant's  property  over  to  the  German  Mu- 
tual, etc,  Society,  was  ultra  vires,  and  would 
not  warrant  or  Justify  Its  trustees  and  offi- 
cers In  carrying  It  Into  effect  The  author- 
ities fully  affirm  and  sustain  the  doctrine 
that  appellant's  members  had  no  right  or 
power  to  divert  the  funds  and  property'(tf 
their  lodge  from  the  source  or  specified  pni- 
poses  to  which,  under  the  rules  and  laws  of 
the  order,  the  same  had  been  dedicated. 
Nibl.  Ben.  Soc.  &  Acc.  Ins.  t  121;  Duke  v. 
Fuller,  9  N.  H.  536;  Bac.  Ben.  Soc  |  38; 
Council  V.  Sharp,  38  N.  J.  Eq.  24;  Atlmann 
V.  Benz,  27  N.  J.  Eq.  331;  Grand  Lodge  K. 
of  P.  V.  Manhattan  Sar.  Inst  (Super.  N.  T.) 
34  N.  T.  Supp.  253.  We  are  of  oplidon  that 
the  court  erred  In  excluding  tbe  evld^ice 
herein  Indicated  as  offered  by  the 
lants,  and  the  final  Judgment  Is  therefore 
reversed,  and  the  cause  remanded,  with  in- 
structions to  the  lowo:  court  to  grant  app^ 
lanta  each  a  new  trial,  and  foe,  furtbra'  imK 
ceedlnga  in  accordance  with  this  (vlnioD. 
The  restralnli^  order  to  remain  in  force  ub- 
tll  the  further  order  of  tbe  hnf&e  court. 

a«  lad.  «7S) 

HOME  ELECTBIC  LIGHT  A  FOWEB  00. 
T.  GLOBE  TISSUE-PAPER  GO. 

(Supreme  Court  of  Indiaua.   Feb.  2,  1807.) 

Watbb  Riohta — Injun  ction — Ple adi  no — Appkal 
—  Record  —  Rbview. 

1.  A  complaint  for  iojunctioD,  first  attacked 
on  appeal  from  a  refusal  to  diasolve  a  tempo- 
rary reatrainin^  order,  need  not  make  a  case 
eutitling  plaintiff  to  relief  at  all  events  at  the 
final  heanng,  It  belne  sufficient  if,  In  connec- 
tion with  the  other  pTeadiDS*  and  the  evidence 
on  the  motion  to  dissolve,  it  makes  a  proper 
subject  for  an  investigation  in  equity. 

2.  The  weight  of  conflictiog  evidence  on  a 
motion  to  diasolve  a  temporary  restraining  or- 
der cannot  be  considered  on  appeal. 

3.  The  fact  that  a  riparian  owner  who  has 
purchased  a  right  to  a  certain  number  of  cubic 
feet  of  water  per  minute  constantly  wasfes 
part  of  the  water  bo  parchaaed  does  not  enti- 
tle an  upper  owner,  who  took  subject  to  the 
purchase,  to  withhold  a  part  of  the  other's  wa- 
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ter  equal  to  tiie  unount  whicb  iilie  vQnee 
wastes. 

4.  Od  appeal  from  a  refnaal  to  diBsolre  a 
temporary  reBtrainiDg  order,  the  complnini,  an- 
swer, and  order  appealed  from  should  be  in  the 
record,  and  not  ia  the  bill  of  exceptions. 

B.  When  the  bill  of  exceptions  embracea  mat- 
ten  which  belong  in  the  record  proper,  the 
court  need  not  consider  mcb  matten. 

Appeal  from  drcnlt  court,  Elkhart  conn^; 

H.  D.  Wilson,  Judge. 

Action  by  the  Globe  TlBsue-Paper  Company 
against  the  Home  Electric  Light  &  Power 
Company.  From  an  order  refusing  to  dissolve 
a  temporary  restraining  order,  defendant  ap- 
peals. Affirmed. 

Dodge  &  Hnbbell  and  Van  rieet  A  Van 
Fleet,  for  appellant  Chamberialn  &  Turner, 
Baker  &  MlUer,  and  J.  D.  Osbom,  for  appellee. 

McCABE,  3.  The  appellee  sued  the  appel- 
lant to  enjoin  It  from  doing  certain  acts,  ask- 
ing a  temporary  restraining  order  until  the 
fnq]  hearing.  The  trial  court  granted  a  tem- 
porary restraining  order  until  the  final  hear- 
ing, and  afterwards  the  defendant  moved  to 
dissolve  the  same,  and  affidavits  were  read  In 
support  of  and  against  the  right  of  the  plain- 
tiff to  such  an  order.  The  motion  to  dissolve 
was  overruled,  and  from  this  interlocutory  or- 
der this  appeal  ia  prosecuted.  Rev,  St.  18d4, 
I  66S  (Rev.  St  18S1,  {  646).  The  errors  as- 
signed call  la  Questiofl  the  sufficiency  of  the 
facts  stated  In  the  complaint  to  constitute  a 
cause  of  action  for  an  Injtmctlon,  or  warrant 
relief  by  way  of  injunction,  and  the  action  of 
the  circnit  court  In  overruling  appellant's  mo- 
tion to  dissolve  the  restraialng  order,  in  grant- 
ing the  Injunction  upon  the  evidence,  and  In 
overruling  appellant's  motion  to  modify  the 
Judgment  We  presume  counsel  mean  to  say, 
overruling  appellant's  motion  to  modl^  the 
restraining  ordei,  as  there  was  no  Judgment 
and  their  motion  to  modify  was  not  to  modify 
the  Judgment,  but  to  modify  the  restraining 
order. 

The  substance  of  the  complaint  Is:  That 
the  plaintiff,  the  Globe  Tissue-Paper  Oompany, 
Is  a  corporation,  organized  under  the  laws  of 
the  state  of  Indiana,  ei^ged  in  the  manu- 
facture of  paper  by  water  power,  aiid  has  been 
so  engaged  for  many  years  prior  to  May  29, 
1891.  That  on  said  day  the  St  Joseph  Hy- 
draulic Oompany,  a  corporation,  was  the  own- 
er of  an  undivided  third  of  the  water  power 
of  the  St  Joseph  river,  furnished  and  pro- 
duced by  reason  of  a  dam  constructed  across 
said  river  In  the  city  of  Elkhart  by  the  Elk- 
hart HydrauUc  Company  some  years  prior 
thereto,  which  water,  so  owned  hy  said  St  Jo- 
seph Hydraulic  Company,  was  to  be  and  has 
been  tised  on  the  north  side  of  the  St  Joseph 
river  by  means  of  a  raceway  owned  by  said  St. 
Joseph  Hydraulic  Oompany  on  the  north  side 
of  the  St  Joseph  river,  which  connects  with 
the  watei  of  the  St  Joseph  river  above  Bald 
dam,  and  extends  ui>on  the  north  side  of  said 
river  westward  to  a  point  belt^w  said  dam. 
That  said  St  Joseph  Hydraulic  Company  had 
uianged  tot  tmetotj  iltes  for  tiw  purpoM  of 


furnishing  and  leasing  to  factories  and  mills 
water  power  out  of  its  said  hydraiUlc  head- 
race. That  on  said  day  there  was  standing 
upon  the  bank  of  said  hydraulic  headrace,  and 
between  it  and  the  St  Joseph  river,  large  fac- 
tory buildings,  which  were  then  empty  and 
unoccupied,  but  which  had  theretofore  been 
used  as  a  paper  mill,  and  had  flumes  connect- 
ing with  said  buildings,  and  six  water  wheels, 
all  set  and  ready  for  use,  and  a  tailrace  tor 
the  purpose  of  carrying  off  the  water  coming 
from  said  raceway  and  flumes,  and  through 
the  water  wheels  hi  said  buildings,  and  empty- 
ing the  same  into  the  St  Joseph  river  below 
said  dam.  That  plaintiff  was  desirous  of  pur- 
chasing said  buildings,  and  rearranging  the 
machinery  therein,  for  the  purpose  of  operat- 
ing a  paper-mill  plant,  and  to  that  end  plain- 
tiff and  the  St  Joseph  Hydraulic  Company  on 
said  day  entered  Into  a  parol  agreement,  by 
virtue  of  which  the  St  Joseph  Hydraulic 
Company,  for  the  sum  of  $2,000  yearly  rental, 
payable  quarterly  by  plaintiff,  agreed  to  fur- 
nish the  Globe  TIssue-Paper  Company  9,927 
cubic  feet  of  water  per  minute  under  a  work- 
ing head  of  10  feet,  and  more  or  less  propor- 
tionately as  the  head  might  vary  below  or 
above  said  10  feet  above  named,  from  said 
hydraulic  headrace,  to  be  delivered  to  said 
Globe  Tlssue-Paper  Company  through  said  - 
flumes  adjacent  to  said  race,  for  the  term  ol 
25  years.  It  was  further  agreed  between  said 
parties  that  said  contract  should  be  reduced 
to  writing,  and  be  signed  by  each.  That  after- 
wards plaintiff  caused  a  formal  written  lease 
In  accordance  with  the  terms  of  said  parol 
contract  to  bo  drawn  up  and  signed  by  plaintiff. 
It  was  delivered  to  said  hydraulic  company,  but 
said  companyasyethasnotezecuted  the  same. 
That  after  said  agreement  was  entered  into, 
and  upon  the  faith  thereof  and  In  reliance 
thereon,  the  plaintiff  purchased  said  factory 
buildings  and  the  land  upon  which  they  stand, 
and  placed  therein  a  large  amount  of  costly 
machinery  for  the  manufacture  of  paper,  at 
an  expense  of  over  $25,000.  That  at  the  time 
said  agreement  was  made  said  St  Joseph  Hy- 
draulic Company  well  knew  the  condition,  lo- 
cation, number,  and  height  of  the  water 
wheels  contained  In  said  bnildlng,  and  well 
knew  the  location  and  condition  of  the  tall- 
race  connecting  said  mill  and  said  wheels  with 
the  St  Joseph  river.  That  plaintiff  complet- 
ed Its  said  plant  so  purchased  by  It  and  began 
the  manufacture  of  paper  In  the  same,  on  the 
1st  day  of  October,  1891,  and  has  been  in  pos- 
session and  so  engaged  ever  since,  CTcept  wi'en 
said  mill  was  temporarily  shut  down,  caused 
by  the  wrongful  conduct  of  the  defendant 
hereinafter  alleged,  and  plaintiff  has  during 
all  that  time  kept  and  performed  all  Its  part 
of  the  agreement  with  said  hydraulic  com- 
pany. It  was  further  agreed  on  the  part  of 
said  hydraulic  company  with  plaintiff  that  the 
plaintiff  company  should  have  a  priority  of 
right  to  use  said  water  out  of  said  hydraulic 
race  over  all  other  lessees  of  said  St  Joseph 
Hydraulic  Company.  That  on  or  about  the 
 day  of  May,  1894,  the  St  Joseph  By- 
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drauUc  Gompacy  leased  to  the  defendant,  out 
of  said  headrace,  certain  water  power,  which 
defendant  took  with  full  knowledge  of  and 
subject  to  plaintiff's  lease  aforesaid.  That  de- 
fendant has  drawrf  water  from  said  raee  ever 
since,  and  threatens  to  continue  so  to  do  as 
hereinafter  fetated,  with  notice  and  knowledge 
of  plaintiff's  rights.  That  said  defendant  Is  a 
manufacturing  corporation,  and  has  construct- 
ed its  plant  150  feet  westward  of  plaintiff's 
plant.    That  def^dant  began  operating  Its 

plant  about  the  day  of  ,  1894,  and 

using  as  part  of  Its  power  water  power  from 
said  hydi-auUo  company's  headrace.  That 
from  the  time  said  defendant  began  using  wa- 
ter from  said  headrace,  until  about  three 
weeks  ago,  said  race  furnished  enough  water 
so  that  plaintiff  could  run  its  said  mill  by  the 
use  of  water  from  said  raceway,  but  within 
the  past  three  weeks,  on  account  of  the  low 
stage  of  water  in  the  St.  Joseph  river,  there  has 
not  been  enough  In  said  headrace  to  fui'nlsh 
pUdntiff  9,t>27  cubic  feet  of  water  per  minute 
under  a  working  bead  of  10  feet,  the  amount 
of  water  contracted  for  by  it.  That  the 
amount  of  water  coming  down  said  headrace 
in  the  last  three  weeks  has  not  been  more 
than  enough  to  make  9,927  cubic  feet  of  water 
per  minute,  if  plaintiff  had  bad  the  use  of  all 
said  water  that  came  down  said  race.  That 
the  water  wheels  of  plaintiff,  located  as  they 
were  at  the  time  of  the  purcliase  of  said  build- 
ings by  plaintiff,  and  as  they  now  are,  will  af- 
ford a  10-foot  head  In  ordinary  stages  of  the 
water  In  the  St.  Joseph  river,  when  the  water 
in  said  raceway  Is  not  drawn  off  and  lowered 
by  the  wrongful  use  of  said  water  by  the  de- 
fendant That,  notwithstanding  the  plaluliffs 
priority  of  right,  the  defendant  has  for  the-  last 
three  weeks  and  now  continues  to  wrongfully 
and  without  right  use  said  water  without  ref- 
erence to  plaintiff's  rights,  using  nearly  all  of 
the  water  which  has  for  the  past  three  weeks 
come  down  said  race.  That  for  the  past  three 
weeks  the  defendant  has  been  constantly, 
wrongfully,  and  without  right  drawing  off  wa- 
ter from  said  beq^drace,  and  has  thereby  de- 
creased plaintiff's  head  to  such  an  extent  that 
plaintiff  cannot  get  water  enough  from  said 
race  to  run  any  of  Its  said  water  wheels  or 
machinery,  nor  the  amount  of  water  contract- 
ed for,  and  was  obliged,  by  reason  of  the 
wrongful  conduct  of  the  defendant,  to  shut 
down  plaintiff's  said  plant,  and  stop  its  said 
mill,  throwing  out  of  employment  all  of  plain- 
tiff's employes,  2o  in  number.  That  plaintiff 
has  a  large  business  in  exporting  and  selling 
Its  manufactured  paper,  and  has  many  orders 
for  paper  on  hand  from  various  parties,  which 
are  past  due  and  coming  due,  but  which  plain^ 
tiff  will  be  UQjahle  to  fill  and  send  out  on  ac- 
count of  the  wrongful  conduct  of  defendant 
aforesaid.  That  plaintiff  has  no  other  way  of 
running  Its  said  mill  than  by  said  water  pow- 
er. That  defendant  has,  in  connection  with 
Its  water  wheels,  a  large  trailer  and  two  steam 
engines  for  the  purpose  of  furnishing  power 
for  the  defendant's  said  factory,  which  plain- 


tiff Is  Informed  and  believes  are  sufficient  to 
run  said  factory  without  the  use  of  said  wa- 
ter power.  The  plaintiff  has  been  damageJ 
by  defendant's  said  wrongs  $5,000.  That  all 
the  plaut  and  property  of  defendant  Is  worth 
less  than  $20,000.  That  the  same  is  now 
mortgaged  to  Justus  L.  Broderick  for  $20,000. 
That  said  defendant,  as  plaiutiff  believes.  Is  or 
soon  will  be  insolvent  Prayer  for  a  tem- 
porary restraining  order,  restraiolng  defendant 
from  using  any  of  said  water  power,  excepting 
such  surplus  water  In  said  headrace  as  may 
be  therein  contained  hereafter  over  and  above 
the  amount  of  power  so  contracted  for  by 
plaintiff,  to  wit,  9,927  cubic  feet  of  water  per' 
minute,  and  on  the  final  hearing  that  the  In- 
junction be  made  perpetual  during  the  remain- 
der of  the  time  plaintiff's  contract  Is  to  run. 
The  temporary  restraining  order  was  issued  In 
accordance  with  the  prayer. 

The  objections  urged  against  this  complaint 
are  general,  and  amount  to  a  couteutiou  that 
It  fails  to  show  an  equitable  right  or  a  clear 
right  to  the  water;  that  the  Injury  Is  not 
permanent,  but  temporary;  that  the  injurj- 
done  and  threatened  Is  not  Irreparable,  etc. 
But  we  think  the  complaint  sufficient  to 
withstand  an  attack  on  it  for  the  first  time 
In  this  court.  It  Is  true  the  trial  court  over- 
ruled a  demurrer  to  it  but  that  ruling  Is 
not  assigned  for  error.  On  an  appeal  from 
an  Interlocutory  order  oTerruliug  a  motion 
to  dissolve  an  Injunction,  as  here,  where  one 
of  the  points  made  for  reversal  was  the  al- 
leged Insufficiency  of  the  complaint,  tills 
court  borrowing  from  an  approved  author, 
said:  "It  is  not  however,  necessary  that  a 
case  should  be  made  out  which  would  en- 
title the  plaintiff  to  relief  at  all  events  at 
the  hearing.  It  Is  enough  If  the  court  finds, 
upon  Che  pleadings  and  the  evidence,  a  case 
which  makes  the  transaction  a  proper'  sub- 
ject for  Investigation  in  a  court  of  equity. 
The  question  for  the  court  upon  the  interloc- 
utory application  Is  not  the  final  merits  of 
the  case.  When  the  cause  comes  to  be 
heard,  the  final  merits  may  be  very  differ- 
ent But  this  couslderatlou  will  not  pre- 
vent the  court  from  breaking  iu  upon  the 
proceedings  at  law,  where,  from  the  merits 
to  be  gathered  from  the  pleadings  and  cou- 
fiictiug  affidavits,  there  appears  on  the  whole 
a  case  proper  for  the  Investigation  of  the 
court  and  a  fair  question  to  be  reserved  till 
the  hearing."  Kerr,  Inj.  14;  Spicer  v.  Hoop. 
51  Ind.,  at  pages  371,  372.  The  only  evi- 
dence was  by  way  of  affidavits  read  on  both 
sides.  The  affidavits  In  support  of  the  appli- 
cation fully  support  the  complaint  and  war- 
ranted a  temporary  injunction.  In  such  a 
case  we  can  no  more  determine  the  weight 
of  conflicting  affidavits  than  we  can  settle 
conflicts  In  the  evidence  on  appeal  from  a 
final  judgment  Spicer  v.  Hoop,  supra; 
Schnurr  r.  Stults,  119  Ind.  429,  21  N.  E.  lOeO; 
Railway  Co.  T.  Hendricks,  128  Ind.  402,  460. 
28  N.  £.  5&  * 

The  defendant's  affidavits  tended  to  prove 
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f<ome  of  the  allegations  In  the  second  para- 
graph of  Its  answer,  the  first  paragraph  be- 
ing ^  general  denial.  Those  allegations  are 
that  "defendant  says  that  It  Is  the  duty  of 
the  plaintiff  to  lower  Its  wheels  three  feet, 
and  to  lower  its  tailrace  two  feet;  that  the 
plaintiff,  under  a  seven-foot  head,  wastes 
constantly  more  than  56  effectual  horse  pow- 
ers because  of  want  of  repairs  In  their 
wastes;  that,  under  a  greater  head,  It 
wastes  more  water;  that  the  defendant's 
wheels  are  set  skillfully,  and  three  feet  low- 
er than  the  plaintiff's;  that  the  plaintiff  can- 
not ose  the  water  at  a  less  head  than  four 
feet;  that,  when  the  plaintiff  has  fonr  feet 
of  water,  the  defendant  has  seren  feet,  and 
can  use  all  the  power  It  needs."  The  affida> 
Tits  were  conflicting  on  all  these  points,  but 
the  affidavits  on  behalf  of  the  plaintiff  con- 
cede that  the  plaintiff  does  waste  some  wa- 
ter, bnt  not  as  much  as  the  affidavits  on  the 
other  side  show,  and  no  more  than  Is  ordi- 
nary In  such  cases.  On  this  point  appellee's 
counsel  plant  themselves  In  a  vigorous  con- 
tention that,  there  being  no  conflict  on  the 
point  that  there  Is  a  needless  waste  of  water 
by  appellee,  there  ought  to  be  a  reversal  But 
It  is  Impossible  to  see  how  It  should  make 
any  difference  In  the  legal  rights  of  the  ap- 
pellant If  the  appellee  saw  flt  to. waste  all 
the  water  It  had  purchased.  It  Is  not  con- 
tended that  it  at  any  time  took  more  than 
0,927  cubic  feet  per  minute.  This  It  had 
purchased  and  paid  for,  and  It  had  a  right 
to  use  It  or  waste  It  just  as  It  chose.  If  the 
appellant  desired  to  get  the  use  of  the  part 
thereof  not  needed  by  appellee,  It  ought  In 
good  conscience  to  get  the  consent  of  the 
owner,  and.  If  that  consent  could  not  be  got 
without  paying  for  It,  that  was  its  plain  duty. 
What  we  have  already  said  disposes  of  the 
motion  to  modify  the  tempnraiy  regaining 
order. 

Bnt  we  may  suggest  a  serious  question 
presented  by  the  record,  but  not  mentioned 
by  counsel  on  either  side,  and  this  court 
does  decide  the  question.  The  complaint, 
answer,  and  interlocutory  order  are  all  in  a 
bill  of  exceptions  filed  and  set  out  In  the 
transcript  These  are  matters  that  belong 
to  the  record  proper,  without  a  bill  of  ex- 
ceptions. Neither  of  these  necessary  parts 
of  the  record  proper  appear  therein  other- 
wise than  in  the  bill  of  exceptions.  The 
office  of  the  hill  of  exceptions  is  to  bring  Into 
the  record  matters  which  do  not  belong  to  or 
appear  In  the  record  proper;  and,  when  the 
bill  of  exceptions  embraces  matters  which 
in  regular  course  ought  to  be  in  the  record 
proper,  the  law  does  not  require  them  to 
be  considered  on  appeal,  unless  some  stat- 
ute so  specially  provides.  Bowen  v.  State, 
108  Ind.  411-114,  9  N.  E.  378,  and  authorities 
there  cited.  Gray  v.  Singer,  137  Ind.  257,  36 
N.  B.  209,  llOO;  3  Enc.  PI.  &  Prac.  404-406, 
and  authorities  there  cited.  Finding  no  avail- 
able error  In  the  record,  the  temporary  re- 
straining order  Is  affirmed. 


(14S  Ind.  B8S) 
PENNINGTON  v.  MARTIN. 
(Supreme  Court  of  Indiana.  Jan.  28,  1S97.) 
Lis  Pbsdens— Faildric  to  File— Bu.na  Fids  Por- 

CnASKR. 

Where  the  reversal  of  a  decree  to  enforce 
a  vendor's  lien  has  been  entered  in  the  lower 
court,  and  no  lis  pendens  has  ever  b^n  filed, 
one  who,  for  value,  and  without  actual  knowl- 
edge of  the  pending  suit,  purchases  the  land 
before  another  decree  is  rendered,  takes  it  dis- 
charged of  the  lien,  under  Rev.  St  1894,  §  327 
et  seq.  (Rev.  St  18S1,  fi  325  et  seq.),  providing 
that  a  suit  to  enforce  a  lien  on  realty,  not 
founded  on  an  Instrument  executed  by  the  par- 
ty holding  the  legal  title  as  appears  of  record, 
shall  not  operate  as  coostructive  notice  as 
against  a  bona  fide  purchaser,  unless  a  lis 
pendens  has  been  filed. 

Appeal  from  circuit  court,  Boone  county; 
Charles  M.  Zlon,  Spedal  Judge. 

Action  by  James  M.  Martin  against  Isaac 
Pennington  to  quiet  title.  From  a  Judgment 
In  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Henry  C  Wills  and  Ralston  &  Ke^e,  for  ap- 
pellant T.  J.  Terbune,  for  appellee. 

HACKNEY,  J.  The  appellee,  James  M. 
Martin,  sued  the  appellant  Isaac  Pennington, 
to  quiet  his  title  to  a  tract  of  land  In  Boone 
county.  The  questions  for  decision  arise  up- 
on exceptions  to  conclusions  of  law  stated  up- 
on a  special  finding  of  facts.  Briefly  stated, 
the  facts  found  were  that  In  October,  1889, 
the  appellant  conveyed  said  tract  to  his  son 
James,  who,  in  July,  1891,  conveyed,  through 
another,  to  his  wife,  Laura  F.  Pennington. 
Later  James  died,  and  the  appellant  sued 
Laura  to  enforce  a  vendor's  lien  against  the 
land  for  $600,  and  he  obtained  a  decree  for 
¥206.83,  and  a  Hen  In  January,  1892.  Frcmi 
that  decree  he  appealed  to  this  court,  wh^e 
he  obtained  a  reversal,  because  of  the  Insuffi- 
ciency of  the  amount  found  in  his  favor.  Pen- 
nington y.  Pennington,  138  Ind.  6,  37  N.  E. 
336.  On  the  day  following  the  reversal.  May 
10,  18&4,  the  clerk  of  the  lower  court  noted 
upon  the  Judgment  docket  opposite  the  entry 
of  the  rendition  of  said  decree,  the  fact  of 
said  reversal.  On  June  21,  1894,  the  appel- 
lee purchased  from  said  Laura  the  lands  In 
question,  and  received  from  her  a  deed  of 
conveyance  therefor,  upon  full  consideration 
then  paid.  Until  June  25,  1894,  said  Martin 
had  no  actual  knowledge  of  any  claim  against 
said  land,  nor  of  the  pendency  of  said  suU, 
when  an  attorney  for  the  appellant  advised 
him  of  the  suit  and  of  the  claim.  On  said 
day,  for  the  first  time,  the  appellant  caused  a 
lis  pendens  notice  to  he  entered  in  said  clerk's 
office.  Thereafter  said  suit  between  said 
Isaac  and  I^ura  Pennington  proceeded,  with- 
out making  Martin  a  party,  until  In  January, 
ISOo,  when  said  Isaac  obtained  a  decree  for 
$600,  and  a  lien  upon  said  laud  as  against  said 
Laura.  The  conclusions  of  law  were  that  the 
appellee  was  not  chargeable  with  actual  or 
constructive  notice  of  the  appellant's  lien,  was 
not  estopped  by  the  last-mentioned  decree, 
and  that  his  title  should  be  quieted. 
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Tbe  Btabite  (Bev.  St  1804,  S  327  et  seq.; 
BfiT.  St.  ISSl,  I  825  et  aeq.)  pioTldes  that 
"whcnerer  any  person  ehall  have  commenced 
a  salt  whether  by  complaint  or  1^  cross 
complaint  as  defendant  to  enforce  any  lien 
upon,  or  right  to.  or  Interest  In  any  real  es- 
tate upon  any  e\alm  not  founded  upon  an  In- 
strument executed  by  the  party  haring  the 
legal  title  to  such  real  estate,  as  appears  from 
tilie  proper  records,"  etc.,  "it  sball  be  the  dn47 
of  such  p»8oii  to  file  with  the  clerk  ot  the 
circuit  court,  In  each  county  where  the  real 
estate  sought  to  be  affected  is  rituated,  a 
written  notice  containing  the  title  of  the  court 
the  names  of  airtbe  parties  to  such  suit  a  de- 
scription of  the  real  estate  to  be  atrected,  and 
the  nature  of  the  Uesi,  right  or  interest  sought 
to  be  enforced  against  the  same,"  which  no- 
tices shall  be  recorded  In  the  "Lis  Pendens 
Record."  TJntll  such  notices  are  filed  as  thus 
reqnhred,  "tbe  bringing  of  suits  for  tbe  pur- 
poses mentioned  •  •  •  shall  not  operate  aa 
coDstmctlTe  notice  of  the  pendent?  of  such 
suit  *  ■  *  nor  have  any  force  or  effect  as 
against  bona  fide  purchasers  or  incumbrancers 
of"  said  real  estate.  The  Uen  songnt  to  be 
enforced  by  this  appellant  was  one  clearly 
within  the  provisions  so  requiring  notice  of 
the  pending  suit  What  then,  was  the  efTect 
of  his  failure  to  file  the  notice  until  after  the 
appellee  had  porchnsed  tbe  land,  paid  bis 
money,  and  received'  the  conveyance?  The 
answer  of  the  statute  is  that  if  the  appdlee 
was  a  bona  fide  purchaser,  the  failure  shall 
defeat  constructive  noUce  of  the  pendency  of 
the  suit 

The  learned  counsel  for  the  app^ant  sug- 
gest that  courts  do  not  favor  lis  pendens  stat- 
utes, and  will  not  construe  them  broadly.  If 
this  were  tru^  we  find  no  room  for  a  con- 
atmctlon  which  would  eliminate  or  even  mod- 
ify the  strong  words  ot  the  statute  that 
tU  the  notice  is  filed,  ttie  bringing  of  tbe  suit 
"shall  not  operate  as  constructive  notice." 
Statutes  of  this  class  are  numerous,  and  have 
often  been  construed  by  the  courts.  The  de- 
cisions are  uniform  In  holding  that  "the  lla 
pendens  acts  limit  the  method  of  creating  lis 
pendens.  They  abrogate  the  common  law 
npon  the  subject;  and,  If  the  statutory  mode 
be  not  followed,  there  can  be  no  lis  pendens 

05  to  third  parties."  Benn.  Lis  Fend.  |  .321; 
Bensley  v.  Water  Co.,  13  CaL  307;  Coiwin  v. 
Bensley,  43  Cal.  2G3;  Jorgunson  v.  Railway 
Co.,  25  Minn.  20G;  Arnold  v.  Cnsner,  22  W, 
Va.  450;  Burroughs  v.  Rclger,  12  How.  Prac. 
171;  Tate  v.  Jordan,  3  Abb.  Prac.  302;  Aba- 
die  V.  Lobero,  38  Cal.  301;  Hammond  T. 
Paxton,  6S  Mich.  383.  25  N.  W.  321;  13  Am. 

6  Eng.  Enc.  Law,  p.  805.  In  the  authority 
last  cited,  the  rule  Is  stated  that  <*where  uo 
notice  of  lis  pendens  la  filed  or  recorded,  and 
no  actual  notice  to  tbe  party  is  shown,  there 
is  no  binding  lis  pendens."  See,  also,  Smith 
r.  Gale,  144  U.  S.  509,  626.  12  Sup.  Ct  G74. 

If  constmctlTe  notice,  without  the  filing  re- 
quired, is  denied  by  statute,  and  since  it  Is 
focjid  that  the  appellee  bad  no  actual  notice 


of  the  s&it  or  cbdm  tiiereln  when  be  pur^ 
chased,  there  seems  do  escape  from  the  con- 
dusion  that  be  is  not  bound  by  the  result 
of  the  suit.  The  decree  which  Is  relied  upon 
by  counsel  for  the  ai^wllaot  in  support  of 
hia  lien  against  the  appellee's  claim  of  title 
is  that  last  rendered;  and,  In  the  nature  of 
tbe  case,  this  must  be,  since  the  first  decree 
was  hdd  erroneous,  and,  when  this  suit  was 
brought,  stood  for  naught  U  the  pending 
litigation  had  been  constmctlve  notice  to 
Martin  of  the  amount  of  the  claim  or  Judg- 
ment of  the  appellant  had  the  judgment 
continued  in  forc^  Its  Hen  as  a  Judgment  for 
money,  and  not  as  a  Q)eclfic  decree  declaring 
the  lien  for  unpaid  purchase  money,  might 
have  becnt  etFecUve;  but  in  view  of  our  stat- 
utory proTlsIons,  the  specific  Hen  constituted 
no  constructive  notice,  and  the  reversal  of  the 
Judgment  relieved  the  property  from  the  Uen 
as  a  Judgment  upon  a  money  demand.  The 
case  of  Arrlngton  t.  Arrlngton  (N.  C.)  19  S. 
B.  351.  Is  dted  on  behalf  of  the  appellant  as 
holding,  and  It  does  hold,  that  In  the  comity 
where  the  suit  is  pending  for  the  enforcement 
of  the  Uen,  If  the  description  of  the  land  and 
the  object  of  the  suit  appear  from  the  com- 
plaint the  suit  win  be  constructive  notice 
to  purchasers  of  tbe  lands  in  such  county  even 
If  the  He -pendens  notice  Is  not  filed.  The 
Us  pendens  statute  of  North  Carolina,  under 
which  that  decision  was  made,  diffim  widely 
from  our  statute.  It  Is  Oiere  provided  that 
such  notice  may  be  filed.  It  is  not  required 
to  be  recorded,  and  the  faUure  to  so  file  it  is 
not  declared,  as  in  our  statute,  to  deny  con- 
structive notice  from  the  pending  suit  It 
Is  possible,  under  the  statute  of  that  state,  to 
hold  that  the  filing  of  a  complaint  containing 
aU  ot  the  dements  of  notice  required  by  the 
statute  would  constitute  constmctlve  notice. 
Such  holding  Is  not  possible  under  our  statute. 

Nor  do  we  ob6«*ve  the  force  of  the  sn^es- 
tlon  of  counsel  for  the  appellant  that  the  ap- 
pellee should  have  sought  to  become  a  party 
to  tbe  suit  between  Isaac  and  Laura  P.  Pen* 
nlngton,  after  lie  became  advised  of  the  claim 
of  said  Isaac  to  a  vendor's  lien.  Appellee  then 
held  the  legal  title  to  the  lands,  unaffected 
by  constructive  notice  of  the  pending  suit, 
and  to  have  intervened  would  have  accom- 
plished nothing  that  was  not  then  secured  to 
him  by  his  deed.  In  tlie  absence  of  both  ac- 
tual and  constructive  notice  of  the  vendor's 
Hen,  the  appellee  could  c^talnly  not  be  es- 
topped to  maintain  his  title  tiy  deed.  The 
Judgment  is  affirmed.  . 

a«  Tnd.  6B) 
O'TOOLE  et  al.  v.  HOWERT. 
'  (Supreme  Court  of  Indiana.   Feb.  3,  1807.) 
Firm  Properti— Salb  bt  Fartxiu— buo-Ncrioar 

— PUUDINQ. 

A  complslDt  stating  that  plalutifiTs  part- 
ner had  sold  the  firm's  interest  io  stnndiug 
corn,  and  that  the  purchaser  m-as  removlnfc  it; 
that  tbe  firm,  the  purchaser,  and  the  other 
partner  were  insolvent;  that  such  partner  wu:i 
indebted  to  the  firm;  and  that  plaiBtifT  was 
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BoWent  and  liable  for  all  tbe  firm  debtB,~is  not 
cnuse  for  an  Injunction  as  against  either  part7, 
In  the  absence  of  allegati<m8  that  the  corn  was 
Bold  for  less  than  its  value,  or  that  the  pro- 
veedn  would  sot  be  applied  on  firm  debts,  or 
tliat  the  purchaser  knew  that  the  firm  was  In- 
solvent. 

Appeal  from  circuit  court,  Shelby  coonty; 
W.  J.  Bnckingham,  Judge. 

Action  by  George  W.  Howery  against  John 
O'Toole  and  another  for  an  injunction. 
From  a  judgment  granting  the  writ,  defend- 
ants appeal.  Revised. 

Adams  &  OarteTf  tos  appellaatB.  Hord  & 
Adanu,  for  appellee. 

HOWARD,  J.  The  appellee,  George  W. 
Bowery,  and  the  appellant  Stephen  Crawley 
were  partners  In  the  sawmill  business,  hav- 
ing for  that  purpose  leased  a  "mill  and  some 
lands  adjoining  thereto."  This  action  was 
brought  by  the  appellee  to  enjoin  the  appel- 
lant John  O'Toole  from  removing  from  said 
land  certain  growing  com,  sold  to  O'Toole 
by  Crawley.  Crawley  was  made  a  party  to 
answer  as  to  his  interest  In  the  controversy. 
A  temporary  restraining  order  was  Issued 
as  prayed  for;  and,  on  final  hearing,  O'Toole 
was  perpetually  enjoined  from  gathering  or 
removing  any  of  said  com.  It  Is  contended 
that  the  court  erred  in  overruling  demurrers 
to  the  complaint,  and  In  overruling  the  mo* 
tion  for  a  new  trial.  The  complaint,  after 
stating  the  formation  of  the  partnership  of 
Howery  and  Crawley,  and  the  leasing  by 
them  of  the  sawmill  and  adjoining  lands,  al- 
leges that  the  firm  "has  contracted  Indebt- 
edness to  an  amount  of  over  $400,  and  the 
said  Crawley  is  Indebted  to  the  said  firm  la 
the  sum  of  $141,  and  that  the  said  partner- 
ship Is  Insolvent,  and  all  the  property  of  said 
firm  was  destroyed  by  fire,  except  some  lum- 
ber of  the  value  of  $100,  and  the  one-half  of 
30  acres  of  growing  corn  of  the  value  of 
$300;  that  the  said  Crawley  and  the  said 
O'Toole  are  insolvent,  and  the  said  Crawley 
has  pretended  to  sell  to  the  said  O'Toole  one- 
fourth  Interest  of  said  firm  in  said  growing 
com,  and  he  Is  now  engaged  in  gathering 
and  carrying  off  said  com,  and  will  coutinue 
to  do  so  until  he  has  taken  all  of  the  full 
one-fourth  thereof;  that  said  O'Toole  has  al- 
ready carried  off  about  $50  worth  of  said 
corn,  and  appropriated  the  same  to  his  own 
use.  and  Is  threatening  to  carry  off  the  resi- 
due thereof;  that  this  plaintiff  Is  solvent, 
and  liable  for  said  Indebtedness,  and  will, 
If  said  property  Is  taken  away  and  lost,  be 
required  to  pay  the  debts  of  said  firm  out 
of  his  own  property."  We  do  not  think  the 
allegations  of  the  complaint  sufficient  to  au- 
thorize the  Injunction  against  O'Toole. 
There  Is  nothing  to  show  why  Crawley,  as 
one  of  the  partners,  might  not  sell  the  part- 
nei"ship  property  In  question.  If  the  prop- 
erty was  of  a  kind  which,  for  any  reason, 
should  not  be  sold;  If  It  was  sold  for  less 
than  its  value;  or  If.  In  any  way,  the  sale 
was  made  to  thb  Injury  of  the  partnership. 


—the  fact  should  be  made  to  appear  by  prop- 
er allegation.  From  the  circumstances  that 
Crawley  was  Insolvent,  and  was  indebted  to 
the  firm,  it  does  not  follow  that  the  transac- 
tion was  dishonest.  If  the  money  received 
by  Crawley  for  the  corn  were  the  full  value 
of  the  property  sold,  and  were  used  by  him 
In  part  payment  of  the  firm's  Indebtedness, 
we  caanot  see  that  any  wrong  was  done  by 
him  In  selling  the  corn.  As  a  partner,  un- 
less the  contrary  were  shown,  he  had  the 
same  right  as  How«t  to  dispose  of  the  firm 
property.  Nor  Is  It  clear  why  the  corn 
should  not  be  sold,  as  well  as  the  lumber 
that  was  left  The  mill  was  destroyed,  the 
firm  Insolvent,  the  business  ended,  and  all 
the  property  left  was  insufflelent  to  pay  the 
debts.  That,  under  these  circumstances,  one 
of  the  partners  should  have  made  sale  of 
"one-fourth  Interest  of  said  firm  In  said 
growing  com,"  does  not  show  any  wrong  on 
his  part  If,  instead  of  one-fourth,  he  had 
sold  all  the  firm's  com  for  Its  fiUl  value,  and 
made  proper  application  of  the  proceeds, 
such  sale  would  not  have  shown  any  wrong- 
doing on  his  part  Fraud  cannot  be  presum- 
ed, but  must  be  alleged  and  proved.  But  so 
far  as  O'Toole  is  concerned,  a^aln^t  whom 
the  Injunction  Is  directed,  there  seems  even 
less  reason  why  the  decree  should  have  en- 
tered. The  sole  allegation  against  him,  if 
such  It  can  be  called,  is  that  he  Is  Insolvent. 
But  an  Insolvent  man  may  purchase  proper- 
ty without  being  thereby  held  to  be  guilty  of 
wrongdoing.  It  Is  not  said  that  O'Toole  con- 
spired with  Crawley  to  engage  in  any  fraud 
upon  the  firm  or  upon  Howery.  It  is  not 
even  shown  that  O'Toole  had  any  knowledge 
of  the  insolvency  of  the  firm,  or  that  he 
knew  of  any  reason  why  one  of  Its  partners 
might  not  honestly  sell  him  a  part  of  the 
firm  property.  Even  If  Crawley  had  been 
engaged  In  any  underhand  proceeding,  which 
Is  not  alleged,  still  O'Toole  should  not  for 
that  be  held  chargeable  with  guilty  knowl- 
edge of  Crawley's  wrongdoing.  If  the  pur- 
chase was  a  fair,  open  transaction  on 
O'Toole's  part  certainly  he  should  not  be  en- 
joined from  gathering  and  carrying  oCC  the 
com  which  he  had  so  purchased.  The  alle- 
gations of  the  complaint  fall  to  show  any 
sufficient  reason  for  the  Injunction.  The 
judgment  is  reversed,  with  Instructions  to 
sustain  the  demurrers  to  the  complaint,  and 
with  leave  to  amend. 

HACKNEY.  J.,  took  no  part  in  the  decision 
of  this  case. 


(16  laii.  App.  606) 

EIBSHBAUM  v.  HANOVBB  FIRE  INS. 
CO.  et  al. 

(Appellate  Court  of  Indiana.   Jan.  20,  1887.) 

Ins r HA ?trE— Actios  ox  Poi-iri— IxTKnpi-EADEn- 
PAKTiBs— Ashwbh— Rkpokmation— Impeacb- 

INO  WiTNEsa — Harhlbbs  Erkok. 
1.  Application  of  one  to  be  made  a  defend' 

ant  In  an  action  on  an  Intnrance  iralicy,  allcg* 
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ing  that  he  U  a  stockholder  in  the  compan?  on 
whose  property  the  policy  was  issued,  that  he 
paid  for  the  insurance,  and  that  tlie  policy 
should  have  been  made  payable  to  him,  but 
by  mistake,  and  without  his  knowledge,  was 
made  payable  to  plaintiff,  shows  au  interest 
entitling  hfm  to  be  made  a  defendant. 

2.  An  answer  amounting  to  a  general  denial, 
though  argamentative,  is  good  against  demur- 
rer. 

3.  Error,  if  any,  in  oTerruling  demurrer  to  a 
paragraph  of  a  cross  complaint,  is  harmless, 
the  findings  being  based  on  another  paragraph. 

4.  Where,  in  an  action  on  a  fire  policy  issued 
in  the  name  of  plaintiff  on  property  of  which 
he  was  mortgagee,  t±.  interpleaded,  alleging 
that  he  had  paid  the  premium  to  the  company, 
and  directed  it  to  issue  the  policy,  so  as  to  pro- 
tect him  and  other  sureties  of  the  mortgagor, 
but  that,  by  mistake,  it  waa  issued  to  plaintiff, 
and  that  judgments  a^inst  the  mortgagor  and 
sureties,  so  far  as  paid,  had  been  paid  by  H., 
and  that,  too,  to  an  amount  exceeding  the  in- 
surance; and  the  company,  by  agreement  with 
plaintiff  and  H.,  paid  money  m  eoart.  and  was 
released  by  them  from  the  farther  liability  on 
the  policy, — it  was  unnecessary,  for  determina- 
tion of  issues  between  plaintiff  and  H.,  that 
the  other  sureties  be  made  parties. 

5.  Where,  in  an  action  on  a  policy,  H.  inter- 
pleads, claiming  that  he  paid  for  the  insurance, 
and  directed  that  the  policy  be  issued  so  as  to 
protect  him,  but  that,  by  mistnke,  it  was  issued 
to  plaintiff,  and  the  company,  by  agreement 
with  them,  pays  the  monnr  into  court,  and  is 
released  from  further  liability  on  the  policy,  it 
is  not  necessary,  to  authorize  judgment  for  In* 
terpleader,  that  the  policy  be  reformed. 

6.  Where,  in  laying  the  foundation  to  impeach  " 
a  witness,  his  attention  is  called  to  a  conTer- 
sation  as  one  with  a  particular  person  in  a  par- 
ticular building,  it  may  be  sufficient  to  Sx  the 
time  thereof  as  "about  one  year  ago." 

Appeal  from  circuit  court.  Jay  county;  D. 
D.  Heller,  Judge. 

Action  by  Raphael  KlrBbbaum  against  the 
Hanover  Fire  Insurance  Company  and  an- 
other. John  L.  Hanlin  uroB,  on  his  applica- 
tion, made  a  defendant,  and  tiled  a  croBS 
complaint  Prom  a  Judgment  for  Hanlln, 
plaintiff  appeals.  AflElrmed. 

Corwin  &  Smith  and  Headlngton  ft  La 
FoUette,  for  appellant  B.  H.  Hartford,  for 
appellee. 

ROBINSON,  J.  This  action  was  brought 
by  the  appellant  against  the  Hanover  Fire 
Insurance  Company  to  recover  for  a  loss  by 
flre  to  certain  buildings  and  machinery  of 
the  Portland  Milling  Company.  Jacob  R. 
Jones  and  the  appellee,  Hanlln,  were  made 
parties  defendant  The  cause  was  put  at 
issue,  and  was  tried  by  the  court  At  the 
request  of  the  appellant,  the  plaintiff  below, 
the  court  made  a  special  finding  of  the 
facts,  and  thereon  stated  its  conclusions  of 
law.  To  the  conclusions  of  law,  the  appel- 
lant excepted.  Over  appellant's  motion  for 
a  new  trial,  and  exception,  Judgment  was 
rendered  In  favor  of  appellee,  Hanlin,  for 
$821.^4.  The  facts  found  by  the  court  were 
substantially  as  follows:  On  the  2l6t  day 
of  October.  1880,  the  Portland  Milling  Com- 
pany, a  corporation,  executed  to  the  appel- 
lant a  mortgage  upon  a  certain  lot  In  Port- 
lAnd,  Jay  county,  on  which  was  situated 


the  buildings  of  the  milling  company,  to  se- 
cure an  indebtedness  of  $5,000  then  owing  by 
the  company  to  the  appellant  This  mort- 
gage was  foreclosed  by  the  appellant  on  the 
27th  day  of  February,  ISM,  and  on  the  24th 
day  of  March,  1804,  the  property  described  in 
the  mortgage  was  sold  by  the  sheriff;  and, 
for  the  purpose  of  collecting  his  mortgage 
debt,  the  appellant  purchased  the  property 
for  the  sum  of  $5,960.68,  the  same  behag  the 
amount  of  his  Judgment,  interest,  and  costs; 
and  on  the  2Sth  day  of  March,  ISEVt,  the  ap- 
pellant was  the  holder  of  the  sheriflTs  cer- 
tificate of  purchase  therefor.  In  the  fore- 
closure suit  Jacob  B.  Jones  was  appointed 
receiver  for  the  milling  company,  and  was 
receiver  on  the  28th  day  of  March,  X894. 
Leave  wa$  granted  to  make  the  receiver  a 
party  defendant  to  this  action,  to  answer  as 
to  any  interest  the  milling  company  might 
have  In  the  pdllcy  of  Insurance  sued  on.  On 
the  28th  day  of  March,  18&4,  the  building  and 
machinery  on  which  the  appellant's  mort- 
gage waa  executed  were  destroyed  by  fire. 
The  purchase  of  the  proi>erty  under  the  fore- 
closure proceedings  was  in  full  satisfaction  of 
the  appellant's  Judgment  and  the  execution 
and  decree  were  returned  by  the  sheriff  fully 
satisfied.  On  the  27th  day  of  February, 
1894,  the  People's  Bank  recovered  a  Judg- 
ment against  the  Portland  Milling  Company, 
as  principal,  and  the  appellee,  Hanlln,  Ira 
Denney,  and  Patterson  M.  Heam,  for  f2,* 
725.52,  which  Judgment  was  paid  In  full  on 
that  day  by  appellee,  Hanlln.  On  the  same 
day,  the  Citizens'  Bank  of  Portland,  Ind.,  re- 
covered a  Judgment  against  the  milling  com- 
pany, as  principal,  and  the  appellee,  Hanlln, 
Ira  Denney,  and  Abraham  Bergman,  as  sure- 
ties, for  the  sum  of  $487.31;  and  on  the 
same  day  the  Citizens'  Bank  recovered  an- 
other judgment  against  the  milling  company, 
as  principal,  and  appellee,  Hanlln,  and  Ira 
Denney,  as  sureties,  for  the  sum  of  $931.42; 
and  the  appellee,  Hanlln,  had  paid  $000  on 
the  Judgment  In  favor  of  said  Citizens'  Bank. 
At  the  time  the  property  was  destroyed  by 
flre,  and  for  a  long  time  prior  thereto,  the 
appellee,  Hanlin,  owned  about  $G.0OO  of  the 
capital  stock  of  the  milling  company.  On  or 
about  the  27th  day  of  March,  1894,  the  ap- 
pellee, Hanlln,  applied  to  the  agent  ^at  Port- 
land, of  the  Hanover  Fire  Insurance  Com- 
pany, for  Insurance  on  the  milling  company's 
property,  for  $3,000,  for  the  benefit  of  himself 
and  the  said  Denney,  Heam,  and  Bergman, 
from  loss  as  surety  for  the  milling  company. 
The  agent  agreed  to  write  such  Insurance  for  a 
premium  of  $142.50,  which  appellee,  Hanlin, 
was  to  pay  to  said  agent.  The  appellee,  Han- 
lin, not  knowing  how  the  insurance  should  be 
written  to  protect  him  and  his  co-sureties,  the 
agent  having  had  loug  experience  as  such 
agent  agreed  to  write  the  Insurance  a-s  appel- 
lee, Hanlin,  had  requested.  Said  HanUn  left 
the  $142.50,  to  pay  the  premium  on  said  insur- 
ance when  the  policies  were  ready,  with  re- 
ceiver Jones,  who  was  to  call  on  the  agent. 
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And  pay  the  premium,  and  procure  the  poli- 
cies for  appellee,  Hanlln.  The  agent  wrote 
two  poUcieH,  for  ?1,500  each,— one  for  the 
Farmers'  Fire  Insurance  Company,  and  the 
other  for  the  Hanover  Fire  Insurance  Com- 
pany, the  last  named  being  the  policy  in  suit. 
Each  was  Issued  and  dated  March  27,  ISSH. 
After  the  policies  were  written,  but  before 
they  had  been  delivered  to  Receiver  Jones, 
and  before  the  premiums  had  been  paid,  to 
wit,  on  the  2Sth  day  of  March,  liHH,  the  prop- 
erty so  insured  was  destroyed  by  fire.  The 
milling  company  was  at  that  time,  and  has 
since  been,  wholly  Insolvent.  On  the  80th 
day  of  March,  tS&i,  Receiver  Jones,  as  ap- 
pellee's (Hanlin's)  agent,  tendered  to  the  In- 
surance agent  the  premium  money,  and  de- 
manded the  policies,  which  were  refused; 
and  said  Jones,  at  the  Instance  of  the  Insur- 
ance agent,  deposited  the  premium  money 
in  bank,  and  the  policies  were  retained  by 
the  agent  until  the  day  of  trIaL  The  court 
further  found  that  the  agent,  in  writing  the 
policies,  dlregardlng  the  agreement  to  write 
them  to  protect  appellee,  Hanlln,  and  his  co- 
sureties, wrongfully  and  fraudulently,  and 
without  the  consent  or  knowledge  of  Hanlln 
and  said  sureties.  Inserted  In  each  of  said 
policies  that  the  loss,  if  any  should  occur,  by 
Are,  should  be  paid  to  the  appellant  mort- 
gagee, as  his  interest  might  appear;  that 
neither  Hanlln  nor  his  co-sureties  had  any 
knowledge  that  the  policies  were  so  written 
until  after  the  property  burned.  No  part  of 
the  sums  of  money  paid  by  appellee,  Hanlln, 
on  the  People's  Bank  Judgment,  and  the 
$900  on  the  two  judgments  In  favor  of  the 
Citizens'  Bank,  has  ever  been  repaid  to 
him.  The  Insurance  evidenced  by  the  policy 
in  suit  was  procured  by  the  appellee,  Hanlln, 
for  the  protection  of  himself  and  his  co-sure- 
ties. Neither  the  appellant  nor  the  receiver, 
for  the  milling  company,  paid  or  agreed  to 
pay  any  part  of  said  premium.  At  the  time 
the  policy  In  suit  was  written,  the  appellant 
held  policies  on  the  property  to  the  amount 
of  $6,750.  The  Hanover  Fire  Insurance 
Company,  by  agreement  made  in  open  court 
with  the  appellant  and  appellee,  Hanlln,  and 
Receiver  Jones  paid  Into  court  the  sum  of 
$821.34,  and  $10  for  costs,  and  was  dischar- 
ged from  further  liability  on  account  of  the 
policy  sued  on.  Neither  the  appellee,  Han- 
lln, nor  the  receiver,  ever  saw  the  policy  In 
suit  until  the  day  of  the  trial.  On  the  facts 
found,  the  court  stated,  as  conclusions  of 
law:  "(1)  That  the  plaintiff,  Raphael  Klrsh- 
baum,  take  nothing  by  his  complaint.  (2) 
That  the  cross  complainant  Jacob  R,  Jones, 
receiver  of  the  Portland  Milling  Company, 
take  nothing  by  his  cross  complaint.  (3) 
That  the  cross  complainant  John  T,  Hanlln 
should  have  and  recover  of  and  from  the 
defendant  the  Hanover  Fire  Insurance  Com- 
pany the  sum  of  $821.34.  (4)  That  the  cross- 
complainant  John  L.  Hflulin  should  have 
and  recover  of  and  from  the  defendants  to 
hla  cross  complaint,  to  wit,  Raphael  Klrah- 


baum  and  Jacob  B.  Jones,  receiver,  his  costs 
by  him  In  this  suit  paid,  laid  out,  and  ex- 
pended, except  such  costs  herein  as  have 
been  paid  by  the  defendant  the  fire  Insur- 
ance company." 

The  first  error  assigned  calls  In  question 
the  ruling  of  the  court  in  admitting  John  T. 
Hanlln  as  a  party  defendant  on  his  own 
application.  In  his  application,  he  shows 
that  he  is  a  stockholder  In  the  milling  com- 
pany on  whose  property  the  policy  in  suit 
was  issued;  that  the  policy  should  have 
been  made  payable  to  him,  and  not  to  the 
appellant,  but  by  mistake  of  the  Insurance 
company's  agent,  and  without  his  knowledge 
or  consent,  the  policy  was  made  payable  to 
the  appellant,  of  which  fact  he  was  ignorant 
until  after  the  Insured  property  was  destroy- 
ed by  fire;  and  that  he  paid  for  the  Insur- 
ance for  which  suit  Is  brought  by  the  appel- 
lant We  think  this  shows  that  he  has  such 
an  interest  in  the  subject-matter  as  entitles 
him  to  be  made  a  party  defendant,  under 
section  274,  Rev.  St.  1894  (section  273,  Kev. 
St.  1881).  PickreU  t.  Jerauld,  1  Ind.  App. 
10,  27  N.  E.  433. 

The  demurrer  to  the  second  paragraph  of 
appellee's  (Hanlin's)  answer  admits  that  the 
facts  therein  set  out  are  true;  and,  if  so, 
they  would  defeat  the  plaintiffs  right  to  re- 
cover. Under  the  general  denial,  a  defend- 
ant may  Introduce  any  proof  that  will  meet 
what  the  plaintiff  is  bound  to  prove  in  order 
to  recover.  This  paragraph  of  answer 
amounts  to  an  argumentative  denial.  It  de- 
nies that  the  policy  of  Insurance  sued  on  was 
Issued  to  the  appellant,  and  there  was  there- 
fore no  material  error  in  overruling  the  de- 
murrer. Leary  v.  Moran,  100  Ind,  QCO,  7  N. 
£}.  236;  Sohn  r.  Jervis,  101  Ind.  578;  Clauser 
V.  Jones,  100  Ind.  123. 

As  we  view  the  special  finding,  it  must  be 
considered  as  based  exclusively  upon  the  sec- 
ond paragraph  of  the  cross  complaint  of 
Hanlln.  This  being  true,  there  could  be  no 
reversible  error  in  overruling  the  demurrer 
to  the  first  paragraph  of  appellee's  (Hanlin's) 
cross  complaint  If  there  was  error  in  such 
ruling.  It  was  harmless.  Railroad  Co.  v. 
Fenn,  3  Ind.  App.  250,  29  N.  E.  790;  Taylor 
V.  Wootan,  1  Ind.  App.  188,  27  N.  K.  502; 
Hill  V.  Pollard,  132  Ind.  688,  32  N.  R  504. 

The  demurrer  to  the  second  paragraph  of 
the  cross  complaint  was  for  want  of  facts; 
and  "(2)  that  there  Is  a  defect  of  parties 
plaintiff,  In  this:  that  Ira  Denney,  John  R. 
Perry,  Patterson  M.  Heam,  and  A  Bergman 
should  be  made  parties  defendant"  In  any 
view  of  the  pleading,  the  presence  of  the 
parties  named  was  not  necessary  to  a  com- 
plete determination  of  the  Issues  between  the 
appellant  and  the  appellee,  Hanlin.  They 
bad  paid  nothing  by  reason  of  their  surety- 
ship, but  all  that  had  been  paid  was  paid  by 
the  appellee,  Hanlin,  and  the  amount  paid 
by  him  was  in  excess  of  the  whole  Insur- 
ance. Nor  did  they  pay  or  agree  to  pay  the 
premium,  or  any  part  of  It   Under  an  agree- 
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ment  to  which  ai^Ilant  waB  a  party,  the  in- 
surance company  had  paid  Into  court  tbe 
amount  for  wlilch  It  was  agreed  It  was  liable 
under  the  policy,  and  was  discharged  from 
farther  liability  on  the  policy;  and  the 
cross  complaint,  asblng  no  judgment  against 
the  appellant,  asks  that  the  amount  paid  to 
the  clerk  be  paid  to  tbe  appellee  in  full  dis- 
charge of  the  liability  of  the  insurance  com- 
pany by  reason  of  tbe  insurance.  The  case 
of  Gilbert  r.  AUen,  57  Ind.  624,  Is  not  In 
point.  That  case  was  a  suit  on  a  Jndgment 
that  had  been  recovered  by  a  firm  composed 
of  seTcral  persons,  against  Allen  and  anoth- 
er person  named,  and  one  only  of  tbe  judg- 
ment creditors  and  judgment  defendants, 
respectlTely,  were  made  parties,  and  no  rea- 
son shown  for  tbe  omission.  As  the  insur- 
ance company's  liability  on  tbe  policy  had 
been  determined  by  agreement  in  court, 
there  could  be  no  necessity  for  a  reforma- 
tion of  the  policy. 

The  appellant  admits  In  bis  brief  that  tbe 
facts  found  are  almost  identical  with  the 
averments  of  the  second  paragraph  of  ap- 
pellee's (Hanlln's)  cross  complaint  The 
facts  found  are  substantially  the  facts  al- 
leged In  that  paragraph  of  the  cross  com- 
plaint, and,  by  his  exception  to  the  concln- 
slons  of  law,  the  appellant  admitted,  for  the 
purpose  of  the  exception,  that  the  facts  were 
fully  and  correctly  found  by  the  court  Mc* 
Orory  v.  Little,  136  Ind.  86.  35  N.  B.  836; 
Blair  T.  Blair,  181  Ind.  194,  30  N.  E.  1076; 
Warren  v.  Sofan,  112  Ind.  213.  IS  N.  a  863. 
Frdm  the  facts  found,  the  conclusions  of  law 
stated  ij^  the  court  necessarily  follow,  that 
the  aitpellant  take  nothing  by  his  complaint, 
and  that  the  appellee,  Banlln,  was  entitled 
to  recover  from  the  defendant  Insurance 
company  the  sum  of  fSZl.34,  and  from  the 
defendants  to  his  cross  complaint  Kirsh- 
banm  and  Jones,  receiver,  his  costs,  except 
such  costs  as  bad  been  paid  by  the  Insui^ 
ance  company. 

A  new  trial  Is  asked  because  the  finding  Is 
not  sustained  by  the  evidence,  and  that  it  Is 
contrary  to  law.  We  have  carefully  ex- 
amined the  record,  and  It  certainly  contains 
evidence  to  support  the  finding,  and,  accord- 
ing to  the  familiar  rule,  that  la  sufficient. 
We  are  not  Informed  why  the  finding  should 
be  held  contrary  to  law.  When*  a  finding  Is 
within  the  Istnes  presented  by  the  pleadings, 
and  is  supported  by  the  evidence,  it  cannot 
be  contrary  to  law.  Ashmead  v.  Reynolds, 
134  Ind.  139,  33  N.  B.  703. 

It  is  also  nnied  that  the  court  erred  In  per- 
mitting certain  Impeaching  qnestions  to  be 
ashed  a  witness  for  the  appellant,  and  In 
admitting  the  Impeaching  evldeiice  ItRelf,  for 
the  reason  that  the  time  fixed  was  too  In- 
definite In  fixing  the  time  of  a  conversa- 
tion, the  words  "about  one  year  ago"  were 
used,  and  objection  is  made  to  this  part  of 
the  question  only.  In  laying  the  foundation 
for  the  Impeachment  of  a  witness,  the  time 
and  place  of  the  conversation,  and  tbe  per- 


son with  whom  it  was  held,  should  be  speci- 
fied with  sufficient  deflnlteness  to  enable  the 
witness  clearly  to  Identify  It  The  name  of 
the  person  and  the  particular  building  In 
which  the  conversation  in  question  took 
place  are  given.  In  the  case  of  Bennett  t. 
O'Byme,  23  Ind.  604,  it  Is  said:  "The  rule 
upon  this  subject  Is  a  practical  one,  and  Is 
founded  upon  clear  principles  of  common 
sense.  Tbe  exact  time  of  a  conversation  It 
is  often  Impossible  to  fix,  and  to  require  It 
would  be  simply  to  cut  ott  all  opportunity  of 
impeachment  In  such  cases.  The  object  to 
be  attained  is  to  call  tbe  witness'  attoi- 
tion  to  a  particular  conversation,  so  that  he 
may  not  be  taken  by  surprise.  •  •  •  Us- 
ually, dates  are  the  least  efficient  of  all 
means  which  can  be  used  to  refresh  one's 
memory  of  events,  and  sometimes  they  af- 
ford no  aid  whatover."  Under  the  circum- 
stances of  this  case,  we  think  the  foundation 
for  the  impeaching  evidence  was  sufficient 

The  only  remaining  error  complained  of 
appellant  In  his  brief  Is  In  refusing  to  allow 
the  plaintiff  to  prove  by  the  witness  Corwin 
that  Hanlin  had  signed  tbe  proof  of  loss  aft- 
er the  Ore,  and  made  no  objection  to  the 
policy.  We  are  not  Informed  how  an  objee* 
tion  to  the  policy  by  Hanlln  at  that  time 
could  be  material,  and  the  "ame  witness  Gor< 
win  did  afterwards  testify  that  HanUn 
signed  the  proof  of  loss. 

We  find  no  error  In  the  record  for  which 
the  judgment  should  be  reversed.  Judgment 
affirmed. 

BLACK,  absents 


<ll  Ind.  App.  C6i> 

STATE  ex  rel.  WRIGHT  T.  TOMLINSON 
et  al. 

(Appellate  Cktart  of  Indiana.  Jan.  28.  1887^ 

Spicial.  Admimsthatok — AOTIOX  OK  UOXD— lilFS 
Insubanob— Absionmest  bt  Hra- 
BANu— Valid  ITT. 
L  Where  a  complaint  Id  bd  action  on  an  ad- 
mlniHtra tor's  boad,  alleges  that  he  received  a 
certain  sum  and  converted  It  to  bis  own  use, 
and  that  he  knew  of  assets  which  he  failed  to 
preserve  for  the  estate,  an  answer  settina  up 
a  defense  aa  to  tbe  special  Bum  alleged  to  have 
been  converted,  but  not  answering  the  charge 
M  to  the  failure  to  preeerre  the  aBKieLs,  Is  bad. 

2.  Under  Horiier'a  Rev.  St  ISOli.  $  2237.  pro- 
viding that  a  special  administrator  sbatl  collect 
and  preserve  the  property  of  the  estate  until 
demauded  hy  an  administrator  duly  appointed, 
the  special  admiDistrator  haa  no  authority  to 
allow  or  pay  daims,  or  enter  Into  an  agreed 
case  In  relation  to  the  money  collected  by  him. 

3.  A  special  administrator,  under  an  afrreed 
case,  on  order  of  the  conrt,  paid  over  certain 
insurance  mon^s  to  the  widow  of  the  deceas- 
ed. Tbe  order  of  the  court  was  reversed,  aod 
it  was  further  ordered  that  the  adiuinii^trator 
appointed  to  succeed  the  special  administrator 
should  sue  the  latter  and  the  widow  to  deter- 
mine her  rlKht  to  such  fund.  Btlit  that,  where 
such  administrator  did  not  obey  swch  order,  he 
could  not  sue  the  special  administrator  on  his 
bond  for  paying  over  such  moneys  to  the  wid- 
ow. 

4.  W^here  an  administrator  claims  that  a 
special  administrator  paid  out  cei-taiu  funds  to 
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which  the  estate  was  entitled  to  anotiier,  In  | 
fmtid  of  the  estate,  the  burden  Is  on  him  to 
anvtain  the  aTermenta. 

5.  Where  a  life  iK^tcy  do«e  not  dedaxe  an 
assignment  without  the  consent  of  the  com- 
pany void,  It  may  be  assigned  by  a  hasband 
orally  to  his  wife. 

6.  Where  a  husband  took  out  a  life  policy  in 
Jannary,  1892,  and  assigned  it  to  his  wife  Id 
March,  1894,  at  which  date  he  died,  the  trana- 
fer  wBfl  valid,  and  not  In  frand  of  creditors, 
except  as  to  the  amoant  of  the  premlnm  paid 
for  the  two  years. 

Appeal  from  circuit  court,  Montgomery 
county;  P.  8.  Kennedy,  Special  Judge. 

Action  by  the  state  on  the  relation,  of 
Gfaarles  W.  Wright,  administrator,  against 
George  N.  TomllnBon  and  others.  Judgment 
for  defendabts,  and  plaintiff  appeals.  Af- 
Onned. 

Henley  &  Son,  M.  E.  Clodfelter,  and  Joe 
Ifc  Davis,  for  appellant  Paul  &  VancleaTe, 
for  lytpellees. 

GOMSTOCK,  0.  J.  The  complaint  In  this 
case  la  upon  the  bond  of  a  special  admlnlstrap 
tor,  Geoi^e  N.  Tomllnson,  and  bis  sureties, 
William  Tomllnson  and  David  Hartman. 
The  complaint  la  In  two  paragraphs.  A  copy 
of  tha  bond  is  filed  with  each  para^npfa. 
The  breaches  of  the  bond  assigned  are  (1) 
that  Tomllnson,  special  administrator,  re- 
ceived the  sum  of  fl,971.88,  which  he  con- 
verted to  his  own  use  and  the  ase  of  others; 
^  that  said  special  administrator  failed  to 
preserve  the  proper^  of  the  estate  which 
came  into  bis  hands;  (3)  that  said  special  ad- 
ministrator had  knowledge  of  a  large 
amount  of  personal  property  belonging  to 
the  estate,  and  failed  and  refused  to  preserve 
the  same  for  the  use  of  the  estate;  (4)  that 
f2,000  ca.iae  into  the  hands  of  said  special 
administrator,  which  he  wasted  and  wrong- 
fnlly  turned  over  to  others,  whereby  the 
same  was  lost  to  the  estate.  The  breaches 
of  the  bond  assigned  In  the  second  para- 
graph of  complaint  are,  in  effect,  the  same 
as  those  assigned  in  the  first.  The  appellee  O. 
N.  Tomllnson  filed  his  separate  an^wer  in 
three  paragraphs.  Theflrst  Is  ageneral  denial. 
The  second  alleges,  In  substance,  tliat  In 
March,  18M,  he  was  duly  appointed  and  qual- 
ified as  special  administrator  of  the  estate  of 
Austin  L.  Tomllnson,  late  of  Montgomery 
county,  Ind.,  deceased,  with  bondsmen  as  set 
out  in  the  complaint;  that  after  his  appoint- 
ment there  came  Into  his  hands  the  sum  of 
V1,9T1.8S  from  a  certain  Insurance  policy  up- 
on the  life  of  hiB  decedent;  that  Edltii  Tom- 
llnson, the  widow,  claimed  the  money  as  her 
own,and  demanded  the  same  of  him;  tbatshe 
had  been  substituted  as  beneficiary  In  said  In- 
surance policy,  and  threatened  to  bring  suit 
against  this  defendant  (appellee)  for  the  re- 
covery of  the  same:  and  that,  being  unwlU- 
Ing  to  pay  her  said  money  without  an  order 
of  court,  he  and  the  said  Edith  Tomllnson, 
by  agreement  in  good  faltb  on  an  agreed 
statement  of  facts,  submitted  the  question  of 
ownership  of  said  money  to'  the  circuit  court 


of  Montgomery  county,  Ind.,  and  thereupon 
the  court  found  and  adjudged  that  said  mon- 
ey belonged  to  said  Edith,  and  rendered 
judgment  In  her  favor  and  against  appellee, 
and  ordered  appellee  to  pay  said  money  to 
her;  and  that  afterwards,  upon  the  faith  of 
said  order,  appellee  acting  as  such  trustee, 
paid  to  the  said  Edith  the  sum  of  $1,471.88, 
being  the  full  amount  of  said  money,  after 
deducting  f0DO  therefrom,  which  he  had  paid 
for  funeral  expenses  of  decedent,  on  tiie  or- 
der of  court,  with  tile  Consent  of  said  Edith; 
that  he  paid  said  balance  to  the  said  Edith 
on  the  12th  day  of  April,  18^  and  on  the 
16th  day  of  April,  1894,  he  filed  In  said  cir- 
cuit court  his  report  In  final  settlement  of 
his  said  trust,  showing  his  compliance  with 
the  order  of  the  court,  which  said  report  the 
court  approved,  and  discharged  appellee  and 
his  sureties  from  all  liability  on  the  bond  In 
mit,  which  order  of  approval  and  discharge 
were  duly  entered  in  the  proper  record  of 
said  circuit  court;  that  this  Is  the  same  mon- 
ey claimed  by  the  relator  and  tet  out  In  his 
complaint  The  third  paragraph  alleges  that 
the  mon^  mentioned  In  complaint  did  not 
belong  to  said  estate,  but  did  of  right  belong 
to  Editb  Tomllnson,  widow  aforesaid,  and 
the  administrator  had  no  right  to  the  same. 
For  first  paragraph  of  reply  to  the  second 
paragraph  of  the  separate  answer  of  appellee 
George  N.  Tomllnson,  appellant  alleges,  in 
Bubstence,  that  appellee's  appointment  as 
special  administrator  was  procured  by  fraud 
and  collusion  between  the  special  adminis- 
trator and  Edith  Tomllnson,  for  the  purpose 
of  defrauding  tiie  creditors  of  said  decedent, 
and  as  a  part  of  the  s^eme  the  agreed 
statement  of  facts  was  entered  into  and  sub- 
mitted to  the  court,  and  the  order  procured 
for  the  payment  of  money  to  the  widow 
aforesaid.  The  second  paragraph  of  appel- 
lee's reply  to  second  paragraph  of  answer  ad- 
mlto  the  filing  of  the  agreed  statement  of 
facts  entered  Into  by  and  between  the  special 
administrator  and  Edith  Tomllnson,  and  that 
the  court  on  said  stetement  adjudged  that 
the  proceeds  of  said  policy  belonged  to  said 
widow,  ftnd  ordered  the  payment  of  the  saipe 
to  her,  but  avers  that  the  court  had  no  Juris- 
diction to  make  such  order  upon  said  state- 
ment; that  the  estete  was  largely  indebted, 
and  the  order  procured  for  the  purpose  of  de- 
frauding the  creditors  of  the  estate,  and  that, 
after  the  appointment  of  the  general  admin- 
istrator, relator  h«%in  had,  upon  petition  to 
which  Edith  Tomllnson  and  Geoi^  Tom- 
lioson  were  made  parties,  procured  the  order 
of  said  court  vacating  said  order;  that  Uie 
Judgment  setting  aside  the  order  made  upon 
sold  agreed  statement  of  facts  was  In  full 
force  and  effect  The  fourth  paragraph  of 
reply  to  the  third  paragraph  of  answer  of 
George  N.  Tomllnson  alleges  that  George  N. 
Tomllnson  having  procured  himself  to  be 
appointed  special  administrator,  having  ob- 
tained the  policy  and  presented  It  to  the  In- 
surance company  as  special  administrator, 
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having  surrendered  It  and  received  the  mon- 
ey tbereon  and  deposited  It  in  bis  name  as 
special  administrator,  etc.,  lie  could  not  aft- 
erwards dispute  tlie  fact  that  it  was  his  duty 
to  receive  the  assets  of  the  estate,  preserve 
the  same,  and  turn  them  over  to  the  regular 
administrator.  There  was  also  a  general  de- 
nial. Demurrers  to  the  second  and  third  par- 
agraphs of  answer  were  overruled.  Demui^ 
rer  to  the  fourtn  paragraph  of  reply  was 
sustained,  and  overruled  as  to  the  first  and 
second.  There  was  a  trial  had,  and,  upon 
request  of  appellant,  the  court  made  a  spe- 
cial finding  of  facts  and  stated  Its  conclu- 
slons  of  law. 

The  first  error  assigned  Is  overruling  ap- 
pellant's demurrer  to  second  paragraph  of 
separate  answer  of  appellee  George  N.  Tom-' 
lluBon.  Appellee,  by  the  facts  averred  in 
this  paragraph,  seeks  to  avoid  liability  on 
the  ground  that  he,  as  special  administrator, 
and  Edith  Tomllnson,  entered  into  an  agreed 
statement  of  facts  concernlug  the  ownership 
of  the  proceeds  of  the  Insurance  policy  upon 
which  the  court  ordered  the  special  admin- 
istrator to  pay  the  money  to  her,  and  that, 
after  he  had  complied  with  the  order  of  the 
court,'  he  made  a  report  of  said  trust,  and 
resigned  therefrom,  which  report  was  ap- 
proved, and  his  resignation  accepted,  and  he 
discharged;  that  this  is  the  money  referred 
to  In  the  complaint  This  paragraph,  while 
addressed  to  the  whole  complaint,  does  not 
answer  that  portion  of  It  which  avers  that 
the  special  administrator  "wholly  neglected 
and  refused  to  receive  more  than  fSOO  of  the 
property  and  assets  of  said  estate,  which 
came  to  his  Icnowledge,  and  suffered  and  per- 
mitted the  same  to  be  wrongfully  taken  by 
others  and  converted  to  their  own  use."  The 
complaint  charges  a  neglect  of  duty  as  to 
money  and  other  assets  which  he  refused  to 
receive.  This  allegation  Is  not  met  by  this 
allegation  of  answer.  The  demurrer,  there- 
fore, should  have  been  sustained.  Farman 
T.  Chamberlain,  74  Ind.  82;  Dunn  t.  Barton, 
2  Ind.  App.  444,  28  N.  B.  717. 

The  demurrer  should  have  been  sustained 
for  another  reason.  The  powers  of  a  special 
administrator  are  declared  to  be,  by  statute, 
"to  collect  and  preserve  the  property  of  the 
testator  or  of  the  Intestate  until  demanded 
by  an  executor  or  administrator  duly  au- 
thorized to  administer  the  some  when  such 
special  letters  shall  be  deemed  to  be  revok- 
ed." Rov.  St.  1881,  S  2237  (Hev.  St.  1S94,  3 
2391;  Horner's  Rct.  St  1806,  5  2237).  The 
question  is  passed  upon  In  Tomllnson  t. 
Wright  12  Ind.  App.  292,  39  N.  B.  884.  The 
court  says,  in  speaking  of  the  special  ad- 
ministrator, appellee  In  this  case,  and  of  the 
money  realized  from  the  insurance  policy 
mentioned  In  the  answer,  that  "all  he  [special 
administrator]  was  authorized  to  do  with  It 
was  to  hold  and  possess  It  antll  an  adminis- 
trator shall  be  appointed,  and  then  pay  the 
same  to  him.  He  had  no  authority  to  allow 
or  to  pay  claims,  or  to  enter  Into  an  agreed 


case  in  relation  to  the  money  which  be  had 
collected  as  such  special  administrator." 
Vide,  also.  Cole  v.  Lafontaine,  84  Ind.  446. 

The  third  paragraph  of  the  answer  Is  ad- 
dressed only  to  the  averment  of  money  in 
the  complaint,  alleging  that  it  did  not  lie- 
long  to  the  estate  of  Austin  L.  Tomllnson. 
It  is  pleaded  In  bar  of  the  action,  and,  as  it 
does  not  answer  the  entire  complaint,  the 
demurrer  should  have  been  sustained.  Far- 
man  V.  Chamberlain,  supra. 

The  fourth  assignment  of  error  Is  the  sns- 
taining  of  the  demurrer  to  the  fourth  para- 
graph of  reply  to  the  third  paragraph  of  an- 
swer of  appellee.  It  is  pleaded  as  an  es- 
toppel, hot  as  we  have  held  that  paragrapii 
of  answer  insufficient,  it  is  not  necessary  to 
discuss  this  ruling. 

The  court,  In  the  special  finding  of  facts, 
found  that  Austin  L.  Tomllnson  was,  on  the 
1st  day  of  March,  1894,  and  for  a  long  time 
prior  thereto  had  been,  a  resident  of  Mont- 
gomery county,  Ind.,  and  that  on  said  date, 
while  temporarily  sojourning  at  FuUerton, 
Ca].,  he  died  Intestate.  That  on  the  3d  day 
of  March,  1^4,  George  N.  Tomllnson  was, 
by  the  clerk  of  the  circuit  court  of  Mont- 
gomery county,  In  vacation,  appointe.1  spe- 
cial administrator  of  the  estate  of  sa'ld  de- 
ceased, and  executed  his  bond,  with  his  co- 
defendants  in  this  action,  William  Tomllnson 
and  David  Hartman,  as  his  sureties,  which 
Is  the  bond  sued  on  in  this  action,  which 
bond  was  duly  approved,  and  he  immediate- 
ly thereafter  qualified  and  entered  upon  the 
discbarge  of  his  duties  as  such  special  ad- 
ministrator. That  on  the  26th  day  of  Janu- 
ary, 1892,  the  said  Austin  L.  Tomllnson, 
then  an  unmarried  man,  obtained  a  policy 
from  the  Equitable  Life  Assurance  Society 
of  the  United  States,  a  corporation  organized 
under  the  laws  of  the  state  of  New  York, 
with  its  home  office  In  New  York  City,  insar- 
Ing  his  life  In  the  sum  of  $2,000,  made  paya- 
ble to  his  estate,  which  policy  was  in  force 
at  the  date  of  his  .  death.  That  the  mode 
provided  by  said  society  for  assigning  poli- 
cies or  changing  the  beneficiary  required  the 
holder  of  the  policy  desiring  the  transfer  or 
change  to  make  out  an  application  to  the 
company,  giving  the  number  and  date  of  pol- 
icy and  full  name  of  beneflclary,  which  ap- 
plication should  be  accompanied  by  one  dol- 
lar, to  pay  for  issuing  a  new  policy.  That  no 
such  application  was  ever  made,  and  that  no 
new  policy  was  issued,  but  that  such  mode 
was  not  stated  In  or  on  the  policy.  That  on 
the  ISth  day  of  February,  1893.  the  said 
Austin  L.  Tomllnson  married  one  Edltb 
Gutlirie,  who  continued  to  be  and  was  his 
wife  at  the  time  of  his  death,  and  he  bad 
one  child  by  her,  still  living.  That  on  the 
4th  day  of  January,  1894,  said  Austin  L.  Tom- 
llnson was  the  owner  and  in  possession  of  a 
stock  of  groceries  in  Crawfordsrille.  Ind..  of 
the  value  of  $800.  That  he  had  been  en- 
gaged In  the  grocery  business  for  more  than 
two  years  prior  to  that  date..  That  he  had 
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notea  and  obligations  owing  blm,  tbe  pro- 
ceeds of  said  business,  amounting  to  more 
than  $3,O0b.  That  he  was  Indebted  to  divers 
persons,  flrma,  and  corporations  for  goods 
purchased  in  carrying  on  said  business,  the 
sum  of  $4,000.  That  all  of  said  groceries, 
notes,  and  obligations  were  in  his  lifetime  ap- 
plied to  the  payment  of  said  Indebtedness, 
and  no  pai-t  of  the  same  came  Into  the  hands 
of  said  special  administrator;  and  that  on 
the  date  of  his  death  said  Austin  It.  Tom- 
Unson  bad .  no  rights,  credit,  property,  or 
eboses  In  action  In  the  state  of  Indiana,  ex- 
cept Bald  policy  of  Insurance,  That,  imme- 
diately after  his  appointment,  said  special 
administrator  demanded  and  received  of  said 
Equitable  Life  Assurance  Society,  In  pay- 
ment of  said  policy,  the  sum  of  |1,971.8S, 
and  gave  his  receipt  therefor  as  special  ad- 
ministrator. That  he  paid  out,  for  funeral 
and  burial  expenses  of  said  Austin  L.  Tom- 
linson,  and  court  costs,  (SCO,  taking  receipts 
therefor  as  special  administrator.  That  on 
the  forenoon  of  his  death  he  caused  to  be 
prepared,  signed,  acknowledged,'  and  caused 
to  be  mailed  to  the  general  agents  of  said 
Equitable  Life  Assurance  Society,  at  Indian- 
apolis, the  following  instructions:  "Fuller- 
ton,  CaUfomla,  March  1,  1894.  To  Rich- 
ardson &  McCrea,  Gen.  Agents  Eq.  Life 
Assur.  Co.  of  N.  T.,  Indianapolis,  Ind.— Gen- 
tlemen: Please  have  life  Insurance  policy 
taken  out  by  me  (A.  L.  Tomlinson)  In  1892, 
for  the  amount  of  two  thousand  doUars,  and 
made  payable  to  my  estate,  transferred,  and 
instead  have  the  amount  of  said  poUcy  made 
payable  to  my  wife,  H.  L.  Tomlinson.  [Sign- 
ed] A.  L.  Tomlinson."  Then  he  executed 
the  foregoing  instrument  for  the  purpose  of 
having  said  policy  transferred  and  made 
payable  to  his  wife.  That  before  deceased 
left  bis  home  for  California  he  expressed  his 
intention  of  giving  said  policy  to  his  wife, 
.  and  after  her  arrival  at  Fullerton  he  Inform- 
ed her  that  he  had  done  so.  That  the  agents 
of  said  Equitable  Assurance  Company  re- 
ceived said  letter  after  the  death  of  said 
Austin  L.  Tomlinson,  and  answered  the  same 
on  the  6th  of  March,  1894,  giving  Instruc- 
tions as  to  the  manner  In  which  he  should 
make  out  the  application  for  change  of  bene- 
flelary  In  his  policy.  The  court  further 
found  that,  between  the  10th  day  of  March, 
1894,  and  the  Ist  day  of  April,  1894,  said  let- 
ter of  the  insurance  company  came  Into  the 
possession  of  said  Edith  Tomlinson,  and  she 
and  the  said  George  N.  Tomlinson  placed  the 
same  In  the  hands  of  Paul  &  Bniner,  attor- 
neys of  the  said  special  administrator,  and 
said  attorneys,  after  having  advised  with  the 
said  widow  and  special  administrator,  pre- 
•pared  an  agreed  statement  of  facts,  which 
was  signed  and  verified  by  the  said  widow 
and  special  administrator.  Said  agreed 
statement  of  facts  recites  the  fact  of  said 
Austin  L.  Tomlinson  having  taken  out  the 
Insurance  policy  heretofore  referred  to  in 
favor  of  his  estate;  his  subsequent  marriage 


to  said  Edith;  the  birtb  of  the  child;  the 
failure  of  the  health  of  the  said  Austin;  his 
trip  to  California  for  the  benefit  of  his  health; 
his  letter  to  the  assurance  company  request- 
ing the  change  of  beneficiary;  the  answer 
of  the  assurance  company  to  said  request; 
that  be  did  not  have  said  Insurance  policy; 
that  It  was  at  bis  home  In  CrawfordsvlUe. 
In  the  possession  of  his  wife;  tlmt  his  wife 
had  not  accompanied  bim  to  California;  that 
several  days  before  he  died  he  had  express- 
ed his  desire  and  Intention  of  transferring 
said  policy  to  bis  wife,  but  was  persuaded 
to  wait  until  her  arrival;  that,  she  not  ar- 
riving, and  fearing  to  wait  longer,  he  made 
the  assignment,  thinking  It  sufficient  to 
transfer  all  rights  in  the  same  to  her;  that 
George  N.  Tomlinson  was  appointed  admin- 
istrator, and  was  ignorant  that  said  policy 
had  been  transferred;  that  deceased  left  no 
estate,  unless  the  policy  belonged  to  the  es- 
tate; that,  relying  on  the  fact  that  said  pol- 
icy belonged  to  the  estate,  he  had  advanced 
expenses  of  last  sickness  and  funeral  ex- 
penses of  deceased  in  the  sum  of  $500;  that 
on  the  2d  day  of  April,  1894,  said  assurance 
company  paid  the  amount  due  on  the  policy, 
$1,971.88,  to  the  special  administrator,  which 
amount  is  claimed  by  said  widow;  and  ask- 
ed the  court  to  determine  to  whom  said  mon- 
ey belonged,  and  to  make  such  order  as  the 
court  deemed  to  be  right.  That  said  attor- 
neys, Paul  &  Bruner,  on  the  12th  day  of 
&.prll,  1894,  presented  the  said  agreed  state- 
ment of  facts  to  the  judge  of  the  circuit 
court  of  Montgomery  county  at  chambers. 
That  the  same  was  filed  and  docketed  in  said 
court,  and  on  said  day,  upon  said  agreed 
statement  of  facts,  said  court  ordered  and 
decreed  that  the  proceeds  of  said  policy.  $1,- 
971.88,  belonged  to  said  Edith  Tomlinson, 
and  entered  Judgment  In  favor  of  said 
Edith,  and  against  said  special  administra- 
tor. The  court  further  finds  that,  in  pursu- 
ance of  said  order,  said  special  administra- 
tor paid  to  said  Edith  Tomlinson  the  pro- 
ceeds of  said  policy,  after  deducting  $500  ex- 
pended as  aforesaid,  viz.  $1,471.88,  which 
sum  she  receipted  to  him  for  as  special  ad- 
ministrator. That  on  the  16th  day  of  April, 
without  any  notice  to  the  heirs  or  creditors, 
said  special  administrator  presented  to  the 
court  his  final  settled  report,  showing  the  re- 
ceipts and  expenditures  as  hereinbefore  stat- 
ed, and  the  payment  to  said  Edith  Tomlln.<K>n 
of  the  sum  aforesaid,  and  that  he  had  no 
other  property  or  assets  in  his  hands  as  spe- 
cial administrator;  and  he  asked  to  have  bis 
report  approved,  and  tliat  he  be  discharged 
as  special  administrator,  and  the  court  made 
an  order  approving  said  report  and  dischar- 
ging said  special  administrator.  That  said 
Paul  &  Bruner  received  from  the  said  Edith 
Tomlinson,  for  services  rendered  as  attor- 
neys In  the  matter  of  snid  estate,  and  the 
procurement  of  said  settlement,  $100  out  of 
said  Insurance.  That  on  the  2d  day  of  May. 
1SD4,  Charles  W.  Wright,  relator,  having 
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been  dn!y  appointed  and  qualified  regular 
administrator  ot  said  estate,  filed  his  pett- 
tlon  In  Bald  court,  alleging,  among  other 
things,  that  eaid  agreed  statement  of  facts 
was  procured,  and  the  order  and  decree  en- 
tered thereupon  were  obtained,  by  fraud 
practiced  upon  the  court  by  the  said  George 
N.  Tomllnson  as  special  administrator,  and 
that  the  court  had  no  jurisdiction  of  the 
subject-matter  to  make  such  order  upon  such 
statement  of  facts;  that  said  special  admin- 
istrator had  no  authority  to  make  such  state- 
ment of  facts  with  said  Bdlth  Tomllnson; 
that  said  order  was  fraudulent  and  void; 
and  that  the  same  should  be  set  aside  and 
vacated.  That  on  the  25th  dny  of  May,  18&4, 
the  court  sustained  sajd  petition,  and  enter- 
ed a  Judgment  setting  aside  and  vacaung 
Bald  order  and  decree,  and  all  orders  and  de- 
crees made  under  the  same.  The  court  fur- 
ther finds  that  ail  orders  and  decrees  under 
said  order  and  judgment  were  by  said  court, 
upon  said  petition,  set  aside  and  vacated, 
the  court  stating,  as  a  reason,  that  It  had  no 
jurisdiction  to  make  the  same.  That  the 
said  special  administrator  and  said  Edith 
Tomllnson  were  parties  defendant  to  said 
petition,  and  appeared  thereto  by  their  at- 
torneys, Paul  &  Bruner,  and  filed  answers 
to  said  petition,  and  resisted  the  vacation  of 
said  judgment  so  made  upon  said  agreed 
statement  of  facts.  That  afterwards  the 
said  George  N.  Tomllnson  and  said  Edith 
Tomllnson  appealed  to  the  appellate  court 
of  the  state  of  Indiana  from  said  Judgment 
vacating  the  order  and  Judgment  upon  said 
agreed  statement  of  facts.  That  the  Judg- 
ment BO  appealed  from  was  afterwards  by 
Bald  appellate  court  affirmed.  That  claims 
have  be^  filed  against  the  estate  of  A.  L. 
Tomllnson,  and  allowed,  to  the  amount  of 
$1,400,  which  remain  wholly  unpaid.  That 
Bald  George  L.  Tomllnson  had  knowledge  of 
Buch  Indebtedness  when  he  made  said  agreca 
statement  of  facts,  and  at  the  time  he  paid 
said  money  to  aald  widow.  That,  In  connec- 
tion with  the  order  vacating  the  Judgment 
on  the  agreed  statement  of  facts,  the  court 
made  the  following  order:  "And  It  Is  further 
ordered  by  the  coui't  that  the  further  proceed- 
ings In  the  cause  No.  2.418,  probate  docket, 
that  the  plaintiff,  W.  Wright  [relator],  pres- 
ent administrator,  •  •  •  be  substituted 
for  George  N.  Tomllnson,  formerly  special 
administrator,  and  that  George  N.  Tomlln- 
aon  and  Edith  Tomllnson  be  made  defend- 
ants, and  that  said  administrator  frame  and 
tender  issue  to  defendants  that  will  deter- 
mine the  ownership  of  a  certain  Insurance 
policy  mentioned  in  the  afrreed  statement  of 
facts  made  on  record  in  a  former  hearing  of 
this  cause,  and  also  determine  the  right  to 
the  proceeds  of  said  policy,  and  the  said 
Wright  Is  ordered  to  Institute  proceedings 
as  above  Indicated,  and  prosecute  the  same 
to  a  speedy  and  proper  conclusion."  And 
the  court  finds  that  relator  did  not  obey  said 


order.  As  conclusion  of  law  the  coirt  stated 
that  the  plaintiff  had  no  right  of  recov»7. 

The  court  having  found,  as  facta,  that  the 
decedent  left  no  assets  In  the  state  of  Indi- 
ana at  hl8  death,  to  the  possession  of  which 
a  special  administrator  would  have  been  en- 
titled, unless  said  Insurance  policy  belonged 
to  his  estate,  and  that  the  order  made  and 
entered  upon  thft  agreed  statement  of  facts 
had  been  vacated  and  set  aside,  we  cannot 
see  that  the  appellant  was  harmed  b7  the 
ruling  of  the  court  upon  the  demurrer  to  the 
second  paragr^h  of  appellee  Geoi^  N. 
TomUnson's  answer.  The  appellate  coort, 
in  Tomllnson  t.  Wright.  12  Ind.  App.  292,  39 
N.  E.  884,  In  affirming  the  Judgment  vacat- 
ing the  order  made  upon  the  agreed  state- 
ment of  facts,  was  careful  to  say  that  the 
merits  of  the  controversy  were  not  before  It, 
and  that  the  only  questlim  It  deemed  neces- 
sary .to  consider  was  whether  the  spedal 
administrator  possessed  such  power  as  au- 
thorized him  to  enter  Into  such  an  agree- 
ment with  the  widow  of  decedent,  adding: 
"It  Is  true,  as  a  matter  of  course.  If  the  ap- 
pellant Edith  Tomllnson  was  the  equltiiUe 
owner  of  the  policy  of  Insurance,  then  the 
administrator,  whether  special  or  general, 
had  no  right  thereto,  nor  to  the  proceeds 
thereof,  as  against  her.  If,  on  investigation 
by  the  court  having  jurisdlcUim  of  the  par- 
ties and  of  the  subject-matter  of  the  con- 
troversy, It  Is  found  that  said  Bdlth  was, 
at  tiie  death  of  her  husband,  entitled  to  the 
money,  the  appellee  wlU  not  be  entitled  to 
recover  against  appellants,  or  either  of 
them."  The  court  makes  no  finding  that  the 
relator  was  entitled  to  the  proceeds  of  said 
policy,  nor  Is  there  any  finding  of  fraud  on 
the  part  of  the  special  administrator  or  said 
Edith  Tomllnson.  The  burden  was  nptm  the 
relator  (appellanQ  upon  both  of  these  aver- 
monts  of  the  complaint 

A  life  Insurance  policy  Is  a  chose  in  action, 
and  may  lie  assigned.  Appellant  contends 
that  the  common  law  will  be  presumed  to  be 
in  fo'rce  in  California  when  the  insured  di- 
rected the  change  of  beneficiary  In.  the  pol- 
icy, and  that  under  the  common  law  choses 
in  action  are  not  assignable.  Admitting 
that,  under  the  common  law,  the  policy 
could  not  be  assigned  so  as  to  pass  the  legnl 
title  to  the  instrument,  or  the  money,  yet 
a  transfer  would  be  regarded  as  an  equitable 
assignment,  &nd  enforced  In  equl^.  Pome- 
roy  T.  Insurance  Co.,  40  111.  398.  When  the 
policy  does  not  declare  an  assignment  with- 
out the  consrat  of  the  company  void,  a  parol 
assignment  Is  valid.  O'Brien  t.  Insurance 
Co.  (Sup.)  11  N.  TC.  Supp.  123.  Knowledge  of 
the  assignment  of  a  life  Insurance  policy  is 
important  to  the  Insurer,  to  prevent  the  possi-- 
bility  of  its  being  compelled  to  pay  both  the 
assignee  and  the  legal  representatives  of  the 
insured.  In  fire  Insurance  policies  there  is 
generally  a  condition  that  any  assignment 
will  be  void  without  the  assent  of  the  Insur- 
er Is  first  obtained.   The  reason  Is  obvlon^ 
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—a  company  may  be  ■willing  to  Issue  a  poli- 
cy for  one  person,  and  not  for  another.  Cator 
T.  Association  (Ma.)  26  Atl.  959.  A  life  In- 
surance policy  may  be  transferred  by  deliv- 
ery, without  writing.  Marcus  v.  Insurance 
Co.,  68  N.  Y.  625.  A  husband  may  oraUy  as- 
sign a  policy  of  insurance  on  bis  own  life 
to  his  wife.  Chapman  v.  McIIwrath,  46  Am. 
Rep.  1.  In  Grand  Lodge  t.  Child  (Mlcb.)  38 
N.  W.  1,  the  certificate  of  membership  made 
the  betrothed  of  the  insured  beneficiary,  he 
retaining  the  certificate  In  his  possession. 
She  married  another,  -and,  the  certificate 
having  been  lost,  he  made  a  statement  of  the 
loss,  and  applied  for  a  retssne  of  the  certifi- 
cate to  his  son  as  beneficiary,  and  the  ap- 
plication was  refused.  The  mles  of  the  or- 
ganization required  the  change  to  be  In- 
dorsed on  the  original  certificate.  By  the 
advice  of  the  ofl^cers  of  the  organization, 
he  attempted  to  make  the  change  'of  bene- 
ficiary by  giving  power  of  attorney  to  col- 
lect the  amount  which  should  accrue  under 
the  certificate.  The  court  held  that  such 
acts  constituted  an  equitable  change  of  ben- 
eficiary, and  th&t  the  son  was  entitled  to  the 
fund.  The  general  rule  that  the  Insured  is 
bound  to  make  such  change  of  beneficiary 
In  the  manner  pointed  out  by  the  policy  and 
by-laws  of  the  assodatlon  Is  subject  to  ex- 
ceptions, and  one  Is  that,  If  It  be  beyond  the 
power  of  the  Insured  to  comply  literally  with 
the  regulation,  a  court  of  equity  will  treat 
the  change  as  having  been  legally  made. 
Supreme  Conclave  v.  Cappella,  41  Fed.  L 
In  short,  subject  to  the  claims  of  creditors 
to  avoid  a  transfer  made  In  fraud  of  their 
rights,  any  act  which  Indicates  an  Inten- 
tion to  transfer  the  Interest  in  the  policy, 
whethCT  voluntarily  or  for  a  consideration, 
will  be  held  good.  Bliss,  Ins.  p.  547,  §  331. 
From  the  findings  of  the  court  there  can  be 
no  question  as  to  the  Intention  of  the  Insured 
to  transfer  to  his  wife  his  rights  in  the  poli- 
cy under  consideration,  and  in  the  light  of 
the  authorities  cited,  and  many  others  to 
the  same  effect,  there  can  be  no  doubt  that 
an  assignment  in  equity  was  made  valid  as 
to  every  one,  unless  the  creditors  of  the  as- 
sured are  to  be  excepted. 

Can  this  equitable  assignment  made  by  an 
insolvent  debtor  be  upheld  as  against  cred- 
itors? It  Is  the  duty  of  a  husband  and  fa> 
ther  to  provide  reasonably  for  his  depend- 
ent family.  The  law  favors  the  making  of 
reasonable  provision  by  a  man  for  his  de- 
pendent family,  and  in  Johnson  v.  Alexan- 
der, 125  Ind.  B75,  26  N.  B.  706,  the  supreme 
,  court  of  Indiana  has  said:  "It  Is  not  a  vio- 
lation of  the  statute,  and  in  fraud  of  cred- 
itors, for  a  debtor,  though  insolvent,  to 
contribute  and  pay  a  reasonable  amount  for 
insurance  for  the  benefit  of  his  family."  In 
Pence  v.  Makepeace,  65  Ind.  345,  It  is  held 
that  only  on  the  clearest  proof  of  fraud,  if 
at  all,  can  the  premiums  paid  by  an  in- 
solvent debtor  on  a  policy  of  insurance  on 
his  life  for  the  hene&t  of  hla  wife  and  chU- 
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dren  be  revoked  by  his  creditors,  and  In  no 
event  cao  any  excess  over  the  amount  of 
the  premium  so  paid  be  recovered.  To  the 
same  efTect  is  Bank  v.  Hume,  128  U.  S.  196, 
9  Sup.  Ot.  41.  In  2  Bigelow,  Frauds,  p. 
129,  It  Is  said:  "A  debtor,  though  Insolvent, 
may  use  his  earnings  to  pay  for  Insurance 
on  his  life  to  favor  of  his  family."  In  Mc- 
Cutcheon's  Appeal,  99  Pa.  St  133,  It  is  held 
that  when  a  person  takes  out  a  policy  of  in- 
surance upon  his  own  life,  and  subsequently 
assigns  the  same  to  his  wife,  child,  or  other 
dependent  relative,  the  mere  fact  that  the 
assignor  in  such  case  Is  Insolvent  at  the  time 
of  making  the  assignment  does  not  warrant 
the  Inference  that  the  assignment  was  In 
fraud  of  creditors.  Authorities  In  the  same 
line  to  the  same  effect  might  be  multiplied, 
but  It  is  not  necessary.  There  Is  nothing  In 
the  findings  of  the  court  to  show  bad  faith. 
On  the  contrary,  they  show  a  commendable 
desire  on  the  part  of  the  husband  to  make 
some  provision  for  his  wife  and  child.  The 
policy  was  taken  out  to  January,  1892,  and 
transferred  March  1,  1894,  at  which  date 
fbe  tosnred  died.  At  most,  his  creditors  ar« 
Injured  If  the  transfer  Is  upheld  by  the 
amount  of  the  premium  paid  for  two  years. 
The  amount  might  have  been  ascertained  to 
the  proceedings  which  appellant  was  order- 
ed by  the  court  below  to  Institute  to  deter- 
mine the  ownership  of  the  Insurance  policy 
in  question,  which  order  of  court  he  failed 
to  ol>ey.  In  our  opinion,  the  transfer  of  the 
policy  was  valid,  and  not  in  fraud  of  cred- 
itors. Upon  the  effect  of  the  setting  aside  of 
the  order,  made  on  thd  agreed  statement  of 
facts,  to  pay  the  widow  the  balance  of  the 
proceeds  of  the  tosurance  policy,  after  the 
special  administrator  bad  paid  to  the  wo- 
man, under  said  order,  said  balance,  we 
deem  it  only  necessary  to  say  tliat  trustees 
acting  under  orders  of  the  court  having  ju- 
risdiction of  the  subject-matter  will  be  pro- 
tected thereby.  If  by  reason  of  such  order 
or  decree  money  Is  paid  to  one  not  entitled 
thereto,  the  protection  afforded  to  the  trus- 
tee Is  not  extended  to  the  p^von  so  paid, 
In  such  cases  the  party  really  entitled  to 
the  money.  If  not  a  party  to  the  previous  suit, 
and  bound  by  the  decree,  may  liave  suit 
against  the  person  to  whom  the  money  is 
paid.  We  find  no  error  for  which  the  Judg- 
ment of  the  court  below  should  be  reversed. 
Affirmed. 


(rr  iQd.  APP.  22) 

CH30AGO  &  B.  E.  00.  T.  WAGNER. 

(Appellate  Court  of  Indiana.   Feb.  3,  1897.) 

Petition  for  rehearing.  For  former  opin- 
ion, see  46  N.  £.  76.   Petition  overniled. 

HEN'LBY,  J.  Counsel  for  appellee  contend 
that  a  rehearing  should  be  granted  In  this 
case,  and  earnestly  insist  that  the  evidence  Is 
not  in  the  record.  We  have  carefully  exam- 
ined the  record,  and  find  tha^from  that  the 
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longhand  transcript  of  the  eTldenee  was  first 
filed  In  the  clerk's  office,  that  the  same  was 
certified  as  correct  by  the  trial  court,  and  that 
afterwards  the  bill  of  exceptions  containing 
the  longhand  transcript  was  filed  with  the 
clerk.  This  is  a  compliance  with  the  rule  as 
established  by  the  supreme  court  and  fol- 
lowed by  this  court  We  find  no  cause,  upon 
KcamlnatloD  of  the  evidence,  to  In  any  way 
change  the  declsl<m  of  the  learned  judge  wlio 
passed  upon  this  appeal.  A  rehearing  Is  de- 
nied. 

(151  N.  Y.  CU) 

MAYOR,  Etra,  OP  CITY  OP  NEW  YORK 
T.  BRADY  et  aL 

(Court  of  Appeals  of  New  York.   Feb.  9,  1897.) 

Judgment —  Bbs  Judicata  —  Indbmsitt — Aotioh 
OH  BoHD— Btidbnck— Verdiot  Directed— ISuKB' 
TIES  —  Plaintiff's  Failure  to  Withhold 
MoKBT  Due  Principal. 

1.  Id  an  action  by  a  city  on  the  bond  of  a 
contractor,  for  indemnity  after  payment  of  a 

udgment  recovered  against  it'  for  perBonal  in* 
uries  caused  liy  a  pipe  left  on  the  sidewalk, 
where  the  contractor  bad  notice  to  come  in  and 
defend,  the  judgment  roll  in  that  action  is  con- 
clusive evidence  of  the  amount  of  the  damages, 
the  existence  of  the  obstruction,  and  the  free- 
dom of  the  injured  person  from  negligence.  80 
N.  Y.  Supp.  1121.  affirmed. 

2.  Where  a  city,  which  has  paid  a  judgment 
against  it  for  pn^onal  injuries  caused  by  an 
obstruction  left  in  the  street  by  a  contractor, 
sues  on  the  contractor's  bond  for  indemnity,  it 
may  show,  evidence  dehors  the  record  in  the 
action  by  the  person  injured,  that  the  negligent 
act  for  which  the  city  was  sued,  and  on  which 
the  verdict  passed,  was  that  of  the  contractor, 
and  not  that  of  the  city.  30  N.  Y.  Supp.  1121, 
affirmed. 

S.  It  was  not  errw  In  such  case  to  direct  a 
verdict  for  plaintiff. 

4.  The  sureties  on  a  contractor's  bond  to  in- 
demnify a  city  against  actions  for  personal  in- 
juries caused  by  the  contractor's  negligence 
are  not  discharged  by  the  city's  paying  to  the 
contractor  the  entire  consideration  for  the  con- 
tract, though  it  knew  that  an  action  vras  pend- 
ing against  it  within  the  bond,  where  defend- 
ants also  knew  of  the  action  and  its  nature, 
but  served  no  written  notice  on  the  city,  as 
they  might  have  done  under  the  contract,  to 
withhold  the  money  due  to  the  contractor. 

Action  by  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York  against 
John  Brady'  and  William  HoUweg.  Prom 
the  aflbmance  of  a  judgment  directed  for 
plaintiff,  defendants  appeal.  Affirmed. 

For  former  reports,  see  24  N.  Y.  Snpp.  206; 
28  N.  Y.  Snpp.  324;  30  N.  Y.  Supp.  1121. 

Clarence  L.  Barber,  for  appellants.  Pran< 

cis  M.  Scott,  for  respondent 

O'BRIEN,  J.  The  defendants  were  held 
liable  as  sureties  upon  an  Indemnity  bond 
executed  to  the  plaintiff  for  the  faithful  per- 
formance of  a  certain  contract.  On  the  Hist 
of  August,  1883,  a  firm  of  contractors  entered 
Into  a  written  contract  with  the  plaintiff  for 
the  construction  of  a  sewer  in  Ninth  ave- 
nue, between  Eighty-First  and  Eighty-Third 
streets.  This  contract  contains  elaborate 
proTisions,  in  which  the  obligations  of  the 


parties  are  fully  specified.  A  brief  reference 
to  one  or  two  of  the  stipulations  will  be  suf- 
ficient for  all  the  purposes  of  this  case.  The 
contractors  were  bound  to  so  guard  the  work 
while  la  progress  as  to  prevent  accidents  to 
persons  using  the  streets  or  sidewalks  In  a 
lawful  manner,  and  agreed  to  Indemnify  the 
plaintiff  and  save  it  harmless  from  all  suits 
and  actions  brought  against  It  for  damages 
for  personal  Injuries  resulting  from  negli- 
gence In  the  performance  of  the  work,  or  in 
guarding  the  same,  or  for  or  by  reason  of  any 
act  or  omission  on  the  part  of  the  contract- 
ors. The  contractors  also  stipulated  that 
the  commissioner  of  public  works,  represent- 
ipg  the  city,  might  retain  the  whole  or  so 
much  of  the  moneys  payable  on  the  contract 
until  all  suits  or  claims  for  damages  for  such 
injuries  were  settled  and  evidence  of  such 
settlement  furnished  to  the  commissioner, 
but  the  right  to  Insist  upon  this  was  by  the 
terms  of  the  contract  solely  and  exclusively 
at  the  option  of  the  city.  By  another  provi- 
sion of  the  contract,  the  contractors  consent- 
ed that  the  commissioner  might  retain  such 
amount  of  the  contract  price  as  might  be 
necessary  to  pay  all  such  claims  for  damages 
In  favor  of  parties  who  had,  before  or  with- 
in 10  days  after  the  completion  of  the  con- 
tract, given  written  notice  to  the  commis- 
sioner that  such  claim  for  damages  was  un- 
paid. The  contract  was  completed  and  the 
work  accepted  July  29,  1884;  and  on  the 
28th  of  August.  1884,  the  balance  of  the 
price  of  the  work  was  paid  by  the  plaintiff 
to  the  contractors.  The  bond  which  the  de- 
fendants executed  to  the  plaintiff  bears  even 
date  with  this  contract,  and  refers  to  Its 
terms,  and  was  conditioned  that  if  the  con- 
tractors should  well  and  truly  perform  the 
contract  in  accordance  with  Its  terms,  and 
In  every  respect  comply  with  its  terms  and 
conditions,  then  the  obligation  to  be  void; 
otherwise,  to  remain  in  full  force  and  yirtue. 
It  appears  that*  on  the  17th  of  May,  1884,  one 
Cmlkshank  jirought  an  action  against  the 
plaintiff  herein  to  recover  damages  for  a 
personal  Injury  sustained  by  him  from  an 
obstryctlon  upon  the  sidewalk  placed  there 
by  the  contractors  In  the  performance  of  the 
work.  Both  the  contractors  and  their  sure- 
ties (the  defendants)  had  tlmel/  notice  of 
this  suit,  that  It  was  brought  for  the  purpose 
of  obtaining  a  judgment  against  the  city  for 
an  act  of  the  contractors,  and  they  were  no- 
tified to  come  In  and  defend  the  same.  No 
attention  was  paid  to  this  notice  by  the  con- 
tractors or  the  sureties,  and  the  action  re- 
sulted In  a  verdict  against  the  plaintiff  for 
$4<500,  for  which  sum,  with  Interest  and 
costs,  judgment  was  entered.  The  city  paid 
this  judgment,  and  then  brought  this  action 
upon  the  bond  for  reimbursement  for  the 
loss.  On  the  trial  the  court  directed  a  ver- 
dict for  the  plaintiff  for  the  amount  of  the 
judgment  paid  and  Interest.  There  was  an 
exception  to  this  direction,  which  raises  the 
question  here  whether  the  defendants  bad 
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the  right  to  bare  the  case  Bubmltted  to  the 
Jnry. 

The  Judgment  roll  in  the  action  hronglit  by 
Crnlkshank  against  the  city  was  conclualve 
eridence  against  the  defendant  therein,  and 
also  against  these  defendants  and  the  con- 
tractors,—since  they  had  notice  of  the  pen- 
dency of  the  suit,  and  an  opportunity  to  de- 
fend It,— of  the  amount  of  the  damages,  the 
existence  of  the  defect  or  obstruction  in  the 
street,  and  that  the  Injured  party  was  hlin- 
self  free  from  negligence.  These  proposi- 
tions hare  often  been  decided  in  actions  of 
this  character,  wh»e  a  liability  orer  Is 
sought  to  be  established,  and  many  of  the 
cases  have  recently  been  reviewed  and  re- 
affirmed In  this  Cfrart  Village  of  Port  Jer- 
Tis  V.  First  Nat  Bank  of  Port  Jervia,  90  N. 
Y.  558;  Oceanic  Steam  Nar.  Co.  v.  Campania 
TransaUantlca  Espanola,  144  N.  Y.  603.  39 
N.  E.  360;  Carleton  t.  Lombard,  Ayers  & 
Co.,  149  N.  Y.  137-152,  43  N.  E.  422.  The 
complaint  in  that  action  charged  the  city 
with  negligence  In  permitting  the  obstmc- 
tlon  on  the  sidewalk  which  had  been  placed 
ttiers  by  the  contractors  to  remain;  and  the 
plaintiff  gtfre  proof  dehors  the  record  lhai 
the  negligent  act  for  which  the  city  was 
sued,  and  upon  which  the  Terdict  passed, 
was  that  of  the  contractors,  and  not  tlut  of 
the  city.  When  the  proofs  closed,  there  was 
no  evidence  upon  which  a  verdict  could  be 
rendered  that  the  <dty  itself,  and  not  the 
contractors,  was  the  party  primarily  liable 
for  the  Injury.  The  case  against  the  sure- 
ties was  made  out  by  the  judgment  record  In 
the  former  action,  and  the  undisputed  proof 
that  the  Issue  tried  and  submitted  to  the 
jury  in  that  case  was  based  solely  upon  the 
act  of  the  contractors  In  obstructing  the  side- 
walk In  the  progress  of  the  work.  There 
was  not,  therefore,  any  question  to  submit 
to  the  jury;  and  the  court  was  warranted  In 
directing  a  verdict  for  the  plaintiff  on  the 
bond  of  Indeoinlty,  for  the  reason  that  it  con- 
clusively appeared  that  the  city  had  been 
made  liable  In  damages  for  an  act  of  the 
contractors  for  which  the  suretlra  had  under- 
taken to  be  responsible. 

The  only  other  question  in  the  case  that 
requires  any  notice  arises  upon  the  defend- 
ants* contention  that  they  were  discharged 
from  the  obligation  by  the  act  of  the  city  In 
paying  over  to  the  contractora  the  balance 
of  the  contract  price  in  Its  hands  after  the 
action  by  Cnilltshank  a^inst  It  had  been 
commenced,  and  when  it  knew  that  an  out- 
standing claim  for  damages  for  the  Injury 
Klsted.  The  stipulations  of  the  contract  on 
this  point  covexed  two  distinct  classes  of 
cases:  One,  wh^  the  <dalm  was  brought  to 
the  att^lion  of  the  city  by  notice,  in  writing, 
to  the  commissioner,  before  the  contract  was 
completed,  or  within  10  days  thereafter.  In 
such  a  case  the  obligation  on  the  part  of  the 
city  to  retain  the  fund  was  absolute,  unless 
the  claim  had  been  shown  to  be  discharged. 
There  was  no  notice  under  this  provision  giv- 


en by  the  defendants  or  any  one,  and  hence 
It  has  no  application  to  the  facts  of  tiie  case. 
The  claim  upon  which  this  action  was  bas- 
ed does  not  fall  within  that  provision  of  the 
contract  Tlie  other  provision  of  the  con- 
tract left  It  optional  with  the  dty,  in  cases 
where  notice  was  not  served  upon  the  com- 
missioner, either  to  retain  the  fund  or  to  pay 
It  to  the  contractor,  and  it  could  do  either 
without  any  breach  of  the  contract.  The 
stipulations  of  the  contract  In  this  respect 
were  a  part  of  the  defendants'  undertaking. 
Tli^  became  bound  as  sureties  for  the  faitii- 
ful  performance  by  the  contractors  of  their 
contract,  with  full  knowledge  that  the  city 
could,  at  its  option  In  such- a  case,  pay  the 
balance  of  the  contract  price  to  the  con- 
tractora; and  they  cannot  complain  If  the 
city  exercised  that  option  In  the  manner  stip- 
ulated. The  defendants,  when  they  guaran- 
tied performance,  with  knowledge  of  this 
provision,  virtually  consented  tiiat  the  dty 
might  do  what  it  did,  and  hence  they  have 
not  been  prejudiced.  The  contract  was  not 
changed  in  any  of  Its  terms,  nor  was  there 
any  departure  from  It  In  the  performance. 
The  dty  did  nothing  that  It  had  not  the 
right  to  do  by  the  contract  or  that  the  de- 
fendants had  not  consented  In  advuice  that 
it  might  do.  The  claim  proved  by  the  plain- 
tiff fell  directly  within  the  conditions  of  the 
bond,  and  the  defendants  were  not  In  any 
manner  released  or  discharged  from  their  ob- 
ligation of  Indemnity  against  it,  and  so  the 
judgment  should  be  affirmed.  All  concur. 
Judgment  affirmed. 

(ICl  N.  Y.  607) 
PEOPLE  V.  MAYHEW. 
(Court  of  Appeals  of  New  Yotk.  Feb.  9, 1897.) 

Gbihikaz.  Law— Afpbal— Ordsb  Oshtiko  Nbw 

TniAL. 

Aq  appeal  doea  not  lie  to  the  court  of  ap- 
peals from  an  order  of  a  trial  court  oTcrruIing 
a  motton  for  new  trial  on  the  groan  d  of  new^- 
dierovered  evidmce.  made  under  Code  Gr.  Proc. 
§  4G5,  sabd.  7,  on  a  suspension  of  sentence  aft^ 
a  judgment  of  death  nas  been  appealed  from 
and  acbrmed. 

Appeal  from  supreme  court  special  term. 

Queens  county. 

Arthur  Mayhew  was  convicted  of  murder 
In  the  first  degree  and  sentenced  to  death, 
and  the  judgment  was  affirmed  on  appeal. 
150  N.  Y.  346,  44  N.  B.  971.  From  an  order 
denying  a  motion  for  a  new  trial,  subsequent- 
ly made,  on  the  ground  of  newly-discovered 
evidence,  he  appeals.  Appeal  dismissed. 

George  W.  Davison,  for  motion.  William 
T.  Emmet  opposed. 

BARTLETT,  J.  This  is  a  motion  by  the 
people  to  dismiss  the  appeal  taken  by  de- 
fendant from  an  order  denying  motion  for 
a  new  trial.  In  April.  1896,  the  defendant 
was  convicted  of  murder  In  tlie  first  degree 
by  a  jury  In  the  county  of  Queens,  and  sen- 
tenced to  death.  Under  a  stay  of  proceedings 
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an  appeal  from  tbe  judgment  of  conrlctlon 
was  argued  in  this  court,  and  resulted  in  an 
affirmance.  150  N.  Y.  846,  44  N.  B.  971.  In 
October,  1886,  the  defendant  was  resen- 
tenced. Bjefore  the  day  fixed  for  his  execu- 
tion, Mr.  '  Justice  Keogb,  who  presided  at 
the  trial,  granted  a  stay  of  proceedings  to 
enable  the  defradant  to  make  a  motion  for 
a  new  trial  on  the  ground  of  newly-discover- 
ed evidence,  under  section  465,  subd.  7,  Code 
Gr.  Proc.,  which  reads  as  follows:  "Whore 
it  is  made  to  appesr,  by  ^davlt,  that  upon 
another  trial  the  defendant  can  produce  evi- 
dence such  as,  if  before  received,  would 
probably  have  changed  tiie  verdict  If  such 
evidence  has  been  discovered  since  the  trial, 
is  not  cumulative,  and  the  failure  to  produce 
It  on  the  trial  was  not  owing  to  want  of 
diligence.  The  court  In  such  cases  can,  how- 
evra*,  c(mii>el  the  personal  appearance  of  the 
affiants  before  it  for  the  purposes  of  their 
pwsonal  examination  and  cross-examination, 
under  oath,  upon  the  contents  of  the  affida- 
vits which  th^  sulMcribed."  Tbe  newly-dis- 
covered evidence  condated  of  a  retraction  of 
the  confession  made  by  John  Waynes,  an  ac- 
complice of  the  defendant,  who  testified  on 
the  trial.  Waynes  was  brought  before  Mr. 
Justice  Keogh  and  examined  orally  as  to  the 
contents  of  the  affidavit  be  had  subscribed  In 
support  of  the  motion  for  a  new  trial.  The 
learned  trial  Judge  denied  the  motion,  and 
handed  down  a  manwandum  in  writing, 
which  Is,  In  part,  as  follows:  "On  the  trl^ 
Waynes  testified  that  he  was  with  the  de- 
fendant at  the  time  the  murder  was  commit- 
ted; that  he  saw  Mayhew  strike  Stephen  Pow- 
ell a  blow  with  a  heavy  substance  In  the  end 
of  a  long  stocking;  that  Mr.  Powell  fell,  and 
was  at  once  robbed  by  the  defendant;  and 
that  he  and  Mayhew  then  ran  along  several 
streets,  Uieir  course,  as  well  as  what  they  did 
as  they  ran,  being  described  by  him  with 
great  particularity.  Waynes  afterwards  for- 
mally pleaded  guilty  to  the  crime  of  man- 
slaughter as  an  accomplice  of  Mayhew  In  the 
murder  of  Mr.  Powell,  and  was  sentenced  to 
15  years'  imprisonment  On  thte  application 
for  a  new  trial  Waynes  swears  that  all  this 
testimony  of  his  on  the  trial  was  false;  that 
he  did  not  see  the  defendant  strike  Mr.  Pow- 
ell, and  was  not  with  him  at  the  time  Mr. 
Powell  was  killed.  The  Jury  which  saw  and 
heard  him  testify  has  decided  that  his  tes- 
timony then  was  the  truth.  It  was  corrobo- 
rated by  striking  circumstantial  evidence. 
*  *  *  It  is  contended  by  the  defendant's 
counsel  that  subdivision  7  of  section  4(SJ  of 
the  Oode  of  Criminal  Procedure  gives  the 
defendant  the  right  to  a  new  trial,  irrespec- 
tive of  the  truth  or  falsity  of  the  testimony 
given  by  Waynes  on  this  application.  If  it 
appears  that  such  evidence.  If  given  on  the 
former  trial,  would  probably  have  changed 
the  verdict  The  grounds  upon  which  tills 
application  Is  based,  and  the  reasons  urged 
for  gi-antlng  it,  do  not  present  a  case  whlcn 
comen  within  the  meaning  and  intention  of 


the  statute.  The  application  Is  denied."  Up- 
on this  decision  an  order  was  entered  on 
tbe  6th  day  of -January,  1887,  formaUy  deny- 
ing the  motion,  and  vacatteg  the  stay  of 
proceedings.  Thereupon  the  defendant  was 
ag^n  resentenced,  the  death  penalty  to  be 
Inflicted  daring  the  week  beginning  March 
7,  1887.  The  coonsel  for  the  defendant  has 
appealed  directly  to  this  court  from  the  order 
denying  the  motion  for  a  new  trial,  and  the 
district  attorney  now  moves,  on  behalf  of  the 
people,  to  dismiss  the  appeal,  on  the  ground 
that  there  Is  no  statutory  provision  authorix- 
inglt 

Section  485  of  the  Oode  of  Orimtnal  Pro- 
cedure provides,  in  eight  subdivisions,  wliat 
papers  shall  constitute  the  Judgment  roll, 
and  the  sixth  subdivision  reads  as  follows: 
"A  copy  of  the  minutes  of  any  proceedings 
upon  a  motion  either  tor  a  new  trial  or  in  ar- 
rest of  Judgment"  Section  617  provides  as 
follows:  "An  appeal  to  tbe  supreme  court 
may  be  taken  by  the  defendant  from  ibe 
Judgment  on  a  conviction  after  Indlctmoi^ 
except  that  when  the  Judgment  is  of  death 
the  appeal  must  be  taken  direct  to  the  court 
of  appeals,  and,  up<Hi  the  appeal,  *auy  actual 
decision  of  the  court  in  an  tnternledlate  or- 
der or  proceeding  forming  a  part  of  the  Judg- 
ment roll,  as  prescribed  by  section  four  hta- 
dred  and  e^hty-fiv^  may  be  reviewed."  This 
section  contemplates  that  the  motions  for  a 
new  trial  and  In  arrest  of  Judgment  will  be 
made  before  the  final  appeal,  and  heard  in 
this  court  as  Interme^te  ordera  which  cm- 
stltute  a  part  of  the  Judgment  This 
court  fully  considered  the  point  In  People  v. 
Trezza,  128  N.  Y.  628-6S3,  28  N.  £1.  S33. 
Judge  Andrews  said:  "Tbero  is' no  statute 
provision  authorizing  an  appeal  from  an  or> 
der  denying  a  new  trial,  except  as  incident 
to  an  appeal  from  the  Judgment"  The  coun- 
sel for  defendant  earnestly  Insists  that  th&n 
are  provisions  of  the  Code  of  Oriminal  Pro- 
cedure under  which  this  appeal  can  be  enter- 
tained. Section  619,  subd.  8,  as  amended 
in  1885  by  adding  this  subdivision.  Is  cited 
as  in  point,  reading  as  follows:  "From  a 
final  determination  affecting  a  substantial 
right  of  tbe  defendant"  The  fallacy  of  tbls 
contention  appeara  upon  readii^  the  opea- 
Ing  sentence  of  the  section,  which  is  as  fol- 
lows: "An  appeal  may  be  taken  from  a 
Judgment  or  order  ot  the  appellate  division 
of  the  supreme  court  to  tiie  court  of  a^eaJs 
In  the  following  cases  and  no  other."  '  This 
appeal  is  not  from  an  oedsx  of  the  app^ate 
division,  but  is  taken  directiy  from  the  order 
of  the  trial  Judge,  in  the  same  manner  as  an 
ai>peel  fran  the  Judgm^t  In  capital  cases 
under  secthm  517.  Section  528  Is  next  m^ed 
upon  our  attention,  which  provides:  '*When 
the  Judgment  is  of  death,  the  court  of 
peals  may  order  a  new  trial.  If  it  be  satf^ed 
that  the  verdict  was  against  the  weight  of 
evidence  or  against  law,  or  that  Justice  re- 
quires a  new  trial,"  etc.  The  argument  of 
the  defendant's  coauael  is  that,  wblle  this 
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■tatate  applies  primarily  to  the  hearing  of 
the  M>peal  ttom  the  ^dement,  yet  It  Is  sus- 
ceptible of  Bvch  a  construction  as  to  cover 
the  present  appeaL  We  are  unable  to  adopt 
this  Tiew.  as  the  express  lai^pia«e  of  thp 
section  makes  It  ctear  that  It  defines-  the  pow- 
ers of  this  court  on  appeal  from  the  Judg- 
ment of  conviction.  We  And  no  change  m 
the  Code  of  Criminal  Procedure  since  the 
decision  of  this  court  In  People  v.  Xrexza, 
128  N.  T.  629,  28  N.  B.  BBS.  that  authorizes 
this  luipea],  and  It  Is  clearly  without  statu- 
tory authority.  The  api>eal  from  the  order 
€t  January  6, 1897,  denying  defendant's  mo- 
tion for  a  new  trial,  should  be  dismissed. 
All  concur.  Appeal  dismissed. 


(151  N.  T.  BBS) 

TALB  T.  GURTISS. 

(Court  of  Appeals  of  New  York.   Feb.  9.  1897.) 

BKBi.CH  OF  Uarkiagb  Fkomise— Etiubkcb— Appbal 
— Ql'bstio!*  or  Law. 

1.  In  an  action  for  breach  of  promise  to  mar- 
ry, It  appeared  that  defendant  met  plaintiff 
about  January  1,  1886;  that  for  two  years 
thereafter  he  freqnently  took  her  home  from 
church,  and  to  pnbilc  entertainments;  that  In 
1888  he  began  to  pay  his  addressee  to  another 
young  lady;  that  plaintiff  was  told  that  defend- 
ant had  only  been  poing  with  her  to  please  him- 
■elf,  and  she  asked  him  If  this  were  trne;  that 
he  eaid  it  was  not,  that  be  was  true  to  her,  and, 
if  he  lived,  he  would  make  her  happy.  It  ap- 
peared that  the  parties  had  always  treated  each 
other  formally,  and  that  defendant  addressed 

glaintiff  as  "Miss  Yale."   Held,  that  a  contract 
)  marry  conld  not  be  inferred  from  the  facts 
Show^n.   24  N,  T.  Supp.  981,  reversed. 

2.  In  an  action  for  breach  of  promise  to  mar- 
ry, whether  the  facts  sworn  to  constitute  a  con- 
tract to  marry  will  be  reviewed  as  a  question  of 
law. 

Ai^ieal  from  supreme  court,  general  term. 
Fourth  department. 

Action  by  Nellie  E.  Tale  against  William 
R.  GurtlBs.  From  the  affirmance  of  a  Judg- 
ment In  favor  of  plaintiff  (24  N.  T.  Supp. 
981),  defendant  appeals.  Reversed. 

JBdward  B.  Thomas,  for  appellant  George 
W.  Ray,  for  respondent. 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  tor  a  breach  of  promise  to 
marry.  The  plaintiff,  at  the  time  of  the  trial, 
was  28  years  of  age,  residing  with  her  par- 
ents, In  the  village  of  Norwich.  She  was 
engaged  in  the  teaching  of  music,  and  was  a 
member  and  regular  attendant  of  the  choir 
and  of  the  Oongregatlonal  Church  In  that 
Tillage.  The  defendant  was  bom  in  Nor- 
wich, lived  there  until  the  year  1SG5,  when 
be  went  to  New  York,  and  became  a  clerk 
in  the  banking  office  of  Flske  &  Hatch,  and 
remained  there  for  the  period  of  19  j&aa. 
In  the  fall  of  1884  he  returned  to  Norwich, 
where  he  had  Inherited  property  upon  the 
death  of  hie  father,  and  took  up  his  resi- 
dence with  Mrs.  Chapman,  bis  alst&e.  At 
the  time  of  the  trial  he  was  46  years  of  age, 
had  received  an  academic  education,  and. 


upon  hla  return  to  Norwich,  became  a -mem- 
ber and  regular  attendant  of  the  .  choir-  of 
the  Oongiegational  Church.  On  the  10th 
day  of  December,  1885.  he  was  Introduced  to 
the  plaintiff  at  a  wedding  In  that  village; 
and  un  or  about  the  Ist  of  January  thereaft- 
er he  accompanied  her  home  from  an  evening 
prayer  meeting,  and  subsequently  escorted 
her  to  a  band  concert  He  then  went  to  the 
city  ot  New  York,  and  remained  several 
weeks.  After  his  return  to  Norwich,  be 
again  accompanied  her  home  In  the  evening 
from  church  and  prayer  meeting,  from  time 
to  time,  during  the  spring  and  fall  of  that 
year,  and  occaslonsUy  during  the  summer, 
and  these  attentions  continued  through  the 
year  1887,  and  until  the  early  spring  of  1888. 
He  also  escorted  her  to  three  entertainments 
during  the  spring  of  1886,  three  more  during 
the  winter  of  1886  and  1887.  and  one  In  the 
early  spring  of  1888.  He  also  took  her  out 
riding  on  one  or  two  occasions.  After  walk- 
ing home  with  her.  he  often  entered  the 
bouse  upon  her  hivltatlon,  and  visited  with 
her  in  the  parlor  until  10  or  11  o'clock,  but 
never  remaining  after  that  hour.  He  did. 
not  alwigrs  escort  her  home  when  he  met  her 
at  church.  On  some  occasions  he  escorted 
oth»  young  ladles,  and  did  not  alwi^s  ac- 
cept her  Invitation  to  go  In  upon  reaching 
her  home.  He  never  called  uj>on  the  plain- 
tiff at  her  house  exc^t  when  he  called  to 
take  her  to  the  entertainments  mentioned, 
and  the  occasions  on  which  he  accompanied 
her  home  from  church.  In  the  spring  of 
1888  he  made  the  acquaintance  of  a  Ulss 
Hall  In  that  village,  and  began  paying  his 
addresses  to  her.  He  escorted  her  to  a  ban- 
quet and  other  entertainments,  and  in  June 
announced  his  engagement  to  her,  and  In 
the  spring  of  1889  they  were  married.  There 
was  never  any  express  offer  of  marriage 
made  by  the  defendant  to  the  plaintiff,  or  an 
acceptance  by  her.  It  is  claimed,  however, 
that  such  offer  and  acceptance  should  be  In- 
ferred from  what  was  said  and  done.  We 
shall  therefore  specifically  call  attention  to 
the  conversations  from  which  it  is  claimed 
that  a  mutual  promise  to  marry  was  under- 
stood between  them.  At  the  first  time  he 
accompanied  the  plaintiff  home  from  prayer 
meeting  in  January.  1886,  he  spoke  about 
the  plaintiff  being  a  friend  of  a  Mr.  Bishop 
who  lived  in  New  York,  and  of  her  being 
there  the  winter  previous,  and  said:  "I  am 
going  to  New  York  soon,  and  I  wish  you 
were  there  this  winter,  instead  of  last,  be- 
cause I  would  like  to  accompany  yon  to  en- 
tOTtainments  which  I  am  expecting  to  enjoy 
when  I  am  there."  In  the  summer  of  1887, 
their  minister,  a  Mr.  Upton,  was  going  to 
Europe.  On  one  occasion,  when  the  defend- 
ant was  accompanying  the  plaintiff  from 
church,  he  remarked  that  Mr.  Upton  was 
very  anxious  that  he  should  accompany  him 
to  Europe,  but  he  said  that  he  preferred  to 
wait  until  another  year:  that  he  would  like 
to  remain  longer  than  Mr.  Upton  was  going 
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to  remain.  At  this,  the  plaintiff  stated  that 
Bhe  had  not  any  particular  desire  to  go  to 
Europe,  on  account  of  her  fear  of  crossing 
the  water.  Nothing  more  was  said  upon 
the  subject  until  they  reached  her  home,  at 
which  time  the  defendant  said:  "Honestly 
and  truly,  would  you  allow  the  fear  of  the 
water  to  prevent  you  from  going  If  you  could 
go  juat  as  well  as  not?"  The  plaintiff  made 
no  direct  reply  to  this  question,  but  after  a 
little  said  that  It  would  be  very  lonesome 
for  Mr.  Upton  to  go  alone,  and  that  sne 
thought  It  would  be  much  pleasanter  for 
him  to  go  In  a  party,  to  which  he  replied: 
"Husband  and  wife  Is  party  enough  for  me 
If  I  go."  On  another  occasion,  in  the  year 
1888,  at  .the  time  the  defendant  took  the 
plaintiff  out  riding,  we  are  told  that  they 
drove  down  South  Broad  street,  and  that,  In 
passing  down  the  street,  he  pointed  out  two 
vacant  lots,  and  asked  her  which  location 
she  liked  best  He  made  no  further  remark 
with  reference  to  the  lots  on  that  occasion, 
but  on  a  former  occasion  he  had  remarked 
to  her  that  he  was  going  to  build  the  nicest 
house  in  Norwich.  On  several  occasions, 
when  the  plalnUfT  had  invited  him  In  after 
he  had  accompanied  her  from  church,  be 
declined,  saying  he  was  going  to  make  her 
a  long  visit  some  time,  or  by  and  by.  When 
he  first  commenced  going  with  her,  be  made 
the  remark  several  times  that  he  would  like 
to  take  her  to  entertainments  which  she 
would  enjoy  most  This  is  substantially  the 
history  of  their  courtship,  as  detailed  by  the 
plaintiff,  until  the  defendant  had  commenced 
keeping  the  company  of  Miss  Hall,  In  the 
spring  of  1888.  She  then  tells  us  that  her 
mother  told  her  of  a  remark  that  she  bad 
heard  to  the  effect  that  the  defendant  had 
only  been  going  with  her  to  please  himself, 
and  to  see  how  great  a  fool  he  could  make 
of  het.  After  bearing  this,  she  met  the  de- 
fendant at  church,  and  told  him  that  she 
would  like  to  have  an  Interview  with  him. 
He  thereupon  asked  if  he  should  accompany 
hee  home,  and  she  consented.  She  says  that 
this  occurred  on  the  15tb  or  20tb  of  May. 
After  they  reached  the  house,  she  Invited 
htm  In,  and  he  entered,  and  took  a  seat 
She  then  repeated  to  him  what  she  had 
heard,  and  asked  him  If  It  waa  true.  He 
said:  **No;  I  would  be  a  beast  of  a  man  to 
go  with  a  yonng  lady  for  such  a  purpose  as 
that"  He  further  stated  that  he  admired 
her  from  the  very  first;  that  he  sought  her- 
acqnaintance;  that  It  was  hw  face  and 
eyes  that  be  admired;  that  he  had  fonnd  her 
to  be  what  her  face  represented;  and  that 
he  had  never  met  a  young  lady  that  he  re- 
garded more  blgh^.  To  this  the  plaintiff 
replied:  "Had  I  not  regarded  you  as  highly 
as  yon  did  me,  I  nevw  would  have  accepted 
your  attentions  as  long  as  I  have."  He  then 
remarked  that  he  knew  it;  that  he  longed  to 
make  her  happy;  that  be  did  not  know  what 
he  would  not  do  to  rescue  her  from  trouble; 
and  that  he  would  always  protect  her.  He 


further  stated  that,  If  the  people  were  say- 
ing these  unpleasant  things  about  blm,  lie 
would  give  up  prayer  meeting  and  every- 
thing else.  She  said:  "No;  don't  on  that  ac- 
count;" and  he  then  asked  If  she  would  go 
to  prayer  meeting  If  he  would,  and  she  re- 
plied, "Certainly."  He  then  said,  "Then  I 
know  I  shall  have  one  friend  there,"  and  he 
did  not  know  what  he  would  not  do  to  pro- 
tect her.  He  then  stated  that.  If  she  was 
not  willing  to  take  his  word  for  It,  he  wonl<i 
like  to  have  her  go  to  Mr.  and  Mrs.  Chap- 
man, for  he  went  to  Mrs,  Chapman  with  all 
his  secrets,  and  that  she  khew  just  what  hlH 
regards  for  her  were.  The  plaintiff  then 
told  him  that  she  did  not  care  to  go  to  Mrs. 
Chapman;  that  she  was  willing  to  take  his 
word  for  It;  that  the  most  she  wanted  to 
know  was  that  be  waa  true;  and  he  said  that 
he  was,  and  just  before  he  left  made  the 
further  remark,  "If  I  live,  I  will  make  you 
happy."  The  plaintiff  further  testified  that 
on  tliat  occasion  he  made  the  remark  tliat 
be  was  unsettled  In  life,  on  account  of  his 
business,  and  that  he  did  not  know  what 
business  he  should  engage  in;  that  he  made 
inquiry  as  to  whether  her  father  and  mother 
were  offended  at  him;  that  she  Invited  him 
to  call  again,  and  be  replied  that  he  would, 
but  never  did.  She  further  testified  that  be 
never  spoke  any  woM  of  endearment  to  her 
except  as  above  stated;  that  he  never  kiss- 
ed her,  or  offered  her  any  caresses;  that  he 
always  treated  her  with  politeness,  and  ad- 
dressed her  as  "Miss  Tale."  The  defendant 
had  not  at  this  time  called  upon  the  plain- 
tiff for  several  weeks,  and  she  knew  that 
he  was  paying  attentions  to  Miss  Hall,  au<l 
had  met  them  at  a  banquet  together.  Very 
much  of  the  conversation  related  by  the 
plaintiff  at  this  last  Interview  waa  sharply 
controverted  by  the  defendant,  but  Inas- 
mnch  as  the  verdict  of  the  jury  was  In  her 
favor,  we  are  confined  on  this  review  to 
her  statements. 

Does  this  evidence  establish  a  mutual  prom- 
ise to  marry?  We  think  not.  It  is  not  pre- 
tended that  there  was  any  offer  marriage 
prior  to  the  last  interview.  There  Is  nothing 
in  the  talk  with  reference  to  Europe,  In 
which  she  was  Justified  In  drawing  the  con- 
clusion that  be  was  offering  to  take  her  with 
him  as  his  wife.  The  query  made  with  ref- 
ermce  to  the  location  of  the  vacant  lots  Is  one 
that  might  well  have  been  made  of  any  per- 
son with  whom  the  defendant  was  acquaint- 
ed, without  a  thought  of  marriage.  The  ex- 
pression with  reference  to  bis  making  her  a 
long  visit  on  declining  hw  invitation  to  go  In- 
to the  house  after  seeing  her  home  from 
church  would  to  the  ordinary  mind  hardly 
suggest  the  Idea  of  marriage.  The  most  that 
could  be  reasonably  claimed  for  It  was  that 
he  Intended  some  time  to  make  her  an  in- 
dependent call,  which  should  not  be  cut  short 
by  other  engagements.  We  are  thus  brought 
to  the  expressions  made  use  of  by  him  at 
their  lost  tnterriew.    In  construing  these,  we 
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must  take  Into,  consideration  tbe  clrcnmBtaii- 
cea  under  which  they  were  Bpeafcing.  He,  aa 
we  have  seen,  had  formed  Qie  acquaintance, 
and  on  several  occaalons  hecame  the  escort,  of 
another  lady,  and  this  was  known  to  the 
plaintiff.  Word  had  conie  to  her  ears  of  an 
unpleasant  remark  with  reference  to  her,  and 
this  she  stated  to  him.  It  was  with  refer- 
ence to  this  alleged  rema^  that  he  made  an- 
swer. To  use  hex  expression,  he  denounced 
It  as  beastly,  and  denied  the  truth  of  the  re- 
maik,  and  then,  to  assure  her  that  It  was 
false,  he  proceeded  to  state  his  admiration  at 
her.  what  her  face  and  eyes  had  represented 
to  blm,  and  that  he  had  never  met  a  lady 
that  he  regarded  more  highly.  He  spoke  of 
protecting  her,  and  making  her  happy.  Upon 
these  expressions  great  stress  is  laid,  and, 
were  it  not  for  the  circmnstancea  under  whldi 
th^  were  sp(Aen,  It  Is  possible  there  would 
be  some  suppcnrt  for  the  respondent's  conten- 
tion with  reference  to  them,  but  these  cir- 
cumstances she  w^  understood.  He  doubt- 
less had  reference  to  the  mental  pain  and 
suffering  she  hod  imdergone  by  reason  of  the 
aUeged  remark,  and  he  sought  to  remove  that 
trouble  from  her  mind,  and  assure  her  of  his- 
protection  fmm  further  trouble  of  that  char^ 
acter.  Hts  apresslon  which  follows  is  hi 
acmwd  witti  this  riew,  for  he  says:  "If  the 
Vieople  are  saying  these  unpleasant  things,  1 
will  give  up  prayer  meeting  and  everything 
else."  He  aiso  told  her  to  go  to  his  slst^, 
Mrs.  Chapman,  if  she  did  not  believe  him,  and 
find  out  from  Mrs.  Chapman  how  he  regard- 
ed her.  The  same  explanation  may  be  given 
with  reference  to  liis  expression  that  he  was 
"true."  The  plaintiff  must  have  understood 
him  as  speaking  wifh  referrace  to  her  suffer- 
ing, for  she  thereupon  ashed  him  to  call 
again,  and.  In  answer  to  his  question,  stated 
that  she  would  like  their  relations  to  continue 
as  before.  Prior  to  that  time  their  relations 
had  been  those  of  friends.  This  Is  hardly  In 
keeping  with  the  theory  that  they  had  each 
then  and  there  pledged  each  other  their  troth, 
and  engaged  to  become  man  and  wife. 

The  rule  governing  contracts  of  this  char- 
acter has  been  fully  discussed  In  the  case  of 
Homan  v.  BJarle,  fi3  N.  Y.  267.  Formerly, 
contracts  of  this  character  were  often  infer- 
red or  Implied  from  proof  of  such  circumstan- 
ces as  usually  attend  an  engagement;  but, 
after  the  statute  was  changed  so  as  to  permit 
parties  to  testify  In  their  own  behalf,  they 
were  expected  to  state  all  that  was  said  and 
done,  so  as  to  remove  from  the  fl^d  of  specu- 
lation tacts  that  had  theretofore  been  Infer- 
red, thus  leaving  the  court  to  determine 
whether  the  facts  sworn  to  constituted  a  con- 
tract In  determining  this  question,  bow- 
ever,  while  we  may  not  Imply  .facts  not 
sworn  to,  we  may  infer  the  meaning  and  In- 
tention of  the  parties.  In  the  absence  of 
fraud  and  deception,  there  must  be  a  con- 
tract. There  must  be  a  meeting  of  the  minds 
of  the  contracting  parties,  and  the  evidence 
must  be  of  such  a  character  as  to  Justify  a 


finding  that  such  was  the  case.  No  form  of 
words  Is  required.  A  ftmnal  offer  and  ac* 
ceptance  Is  not  necessary,  but  there  must  be 
an  ofCer  and  an  acc^tance  "suffiidently  dis- 
closed or  expressed  to  Qx  the  fact  that  they 
were  to  marry,  as  clearly  as  If  put  In  fonnal 
words."  The  language  used  must  be  such  as 
to  show  that  the  minds  of  the  parties  met. 
Contracts  of  marriage  concern  the  highest  in- 
terests of  life,  and  should  be  sacredly  guard- 
ed. If  the  conduct  and  declarations  of  the 
parties  clearly  indicate  that  they  regard 
themselves  as  engaged,  it  Is  sufficient;  other- 
wise, not.  Mere  courtship,  or  even  an  Inten- 
tion Id  marry,  is  not  sufficient  to  constitute  a 
contract.  Thorough  acquahitance  with  chai<- 
acter,  habits,  and  disposition  Is  essoitlal  In 
order  to  make  an  Intelligent  contract  The 
parties,  therefore,  may  form  such  an  ac- 
quaintance without  having  the  inferences^of 
a  contract  attach.  Applying  these  rules  to 
the  facts  ot  this  case.  It  is  apparent  that  the 
evidence  falls  short  of  that  which  la  necessary 
to  establish  a  c(»itract. 

In  considering  this  case,  we  have  recogulB- 
ed  the  rule  that  the  evidence  most  favorable 
to  the  plaintiff  only  can  be  considered;  that, 
if  there  Is  any  evidence  sufficient  to  uphold 
the  contract,  the  decision  of  the  general  term 
would  be  final;  but  when  there  Is  no  evidence 
sustaining  the  contract  or  when  the  evidence 
given  does  not  show  that  there  was  a  contract, 
then  the  question  becomes  one  of  law,  which 
It  is  the  duty  of  this  court  to  review.  Our 
conclusion  Is  tiiat  the  plaintiff  failed  to  show 
facts  from  which  a  contract  lawfully  could 
be  Inferred,  and  that  the  Judgment  should  be 
reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event  AH  concur,  except 
O'BBIEN,  J.,  not  voting.    Jndgmrat  reversed. 

(l&l  N.  Y.  587) 

HBBZOO  et  aL  V.  HETUAN  et  al. 
(Court  of  Appeals  of  New  York.  ICeb.  9, 1897.) 

CkJN-TKlCT  PGR  SlLC  OF  PATENT  —  IHTALIDITT  01 

Patbitt— Dbpknsb  op  Want  or 

COXSIDBBATION. 

1.  A  coutract  for  the  sale  of  a  patent  for  an 
invention  Impliea  the  validity  or  the  patent; 
and  where  a  court  of  competent  anthorrty  has 
declared  the  patent  void,  and  haa  enjoinM  the 
manufacture  and  sale  of  the  arti<He  patented, 
the  purchaser  may  defend  an  action  Cor  tiie 

Srice  on  the  ground  of  want  of  considerati(«i. 
S  N.  Y.  Supp.  74,  affirmed. 

2.  A  defense  of  want  of  consideration  to  an 
action  In  a  state  court  on  a  contract  1b  not  pre- 
cluded because  the  isBue  inrolvea  collaterally 
the  determinati<Hi  of  the  validity  of  a  patent 
28  N.  y.  Sopp.  74,  affirmed. 

3.  A  return  or  reasBignment  of  a  thing  ptu> 
chased  is  not  necessaJT  to  enable  the  purdiaser 
to  plead  went  of  ctmaidemtion  to  an  acUon  for 
the  price. 

Appeal  from  superior  court  of  New  York 
City,  general  term. 

Action  by  Hartwlg  Herzog  and  Aaron  Her- 
zog  against  Nathan  H.  Heyman  and  others  to 
recover  on  a  contract  for  the  sale  of  a  patent. 
From  a  judgment  of  the  general  term  modify- 
ing a  judgment  of  a  Jury  term  on  a  demurrer 
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(28  T.  Snptp.  74),  plalntUb  appeal.  At- 
finued. 

Abraham  L.  Jacobs,  for  app^nts.  Alan  D. 
Kenyon,  for  respoudents. 

ANDREWS,  C.  J.  The  agreement  of  April, 
1888,  was,  in  Its  main  purpose,  an  agre^ent 
for  the  sale  by  the  plaintiffs  to  the  defend- 
ants of  the  patent  No.  367,212,  foi  an  improv- 
ed filter,  issued  by  the  United  States  to  one 
Klein,  July  20, 1837,  which  had  been  usigaed 
by  the  patentee  to  the  plaintiff.  The  agree- 
ment of  the  defendants  to  pay  to  the  pUOntlffs 
a  royalty  of  f50  on  eadi  machine  which 
should  be  sold  by  them  "was  the  consideration 
which  the  plaintiffs  were  to  receive  for  the 
sale  and  assignment  of  the  patent  Tbe  con- 
tingency which  would  change  the  oUlgatlon 
of  the  defendants  from  a  royalty  to  a  percent- 
age of  profits  has  not  faapp^ied,  and  need  not 
be  considered.  The  seventh  defense  demur- 
red to  h;  the  plaintiffs  oubraces  the  defense 
of  want  of  consideration.  It  alleges  that  on 
about  the  Sth  day  of  July,  1889,  a  suit  was 
brought  In  the  United  States  (drcnlt  court  in 
Pennsylvania  by  Simon  Uhlmann  and  Fred 
TJhlmann  against  the  Amhc^t  &  SchaeCer 
Brewing  Company,  for  an  alleged  infringe- 
ment of  a  patent  Issued  by  the  United  ^tes 
to  one  Stockb^m,  for  a  filtering  ^^xiess,  Feb- 
maty  21,'  1888,  of  which  patent  tbe  said  Uhl- 
manns  were  asidgnees;  that  the  alleged  In- 
fringement consisted  In  the  use  by  the  brew- 
ing company  of  one  of  the  filters  made  under 
the  Eleln  patent,  scdd  to  tiie  company  by  tbe 
defendants;  that  the  deffendants,  on  the  sale, 
guarantied  the  company  against  suits  for  in- 
fringement based  upon  Its  use  of  the  Klein 
machine;  that  they  appeared  and  defended 
this  suit,  which  resulted  in  a  decree  January 
4,  1803,  adjudging  that  the  use  of  the  Klein 
filter  by  the  brewing  company  was  an  In- 
frlngeraent  of  the  8to(^elm  patent,  and  en- 
joining its  further  use,  and  awarding  damages 
to  the  plaintiffs  in  the  action.  53  Fed.  485. 
fnie  defense  demurred  to  further  alleges 
that  the  defendants  and  their  customos  have 
been  ousted  and  evicted  from  the  use  of  the 
Klein  filters,  and  the  d^endants  have  been 
prevented  from  making  and  selling  them; 
that  the  plaintiffs  had  no  exclusive  right  ot 
manufacture  or  sale  under  the  Klein  patent; 
but  that  their  right  or  claim  was  subordinate 
to  the  rights  of  the  owners  of  the  Stocfchelm 
patent;  and  that  the  right  or  claim  uuder  the 
Klein  patent  was  Incapable  of  use,  and  worth- 
less; and  that  the  agreement  sued  upon  was 
without  consideration. 

We  think  the  defense  demurred  to  was  on 
its  face  a  good  answer  to  the  action.  The 
plaintiffs,  not  being  parties  to  the  suit  In 
Penns.vlvania,  are  not  bound  by  the  judgment 
rendered  therein.  But.  so  long  as  the  judg- 
ment stands,  it  Is  conclusive  as  between  the 
defendants  and  the  owner  of  the  Stockhelm 
patent  that  the  Klein  patent  was  an  in- 
fringement of  the  Stockhelm  patent.  The  de- 
fendants can  neither  manufacture  nor  sell  the 


Klein  machine,  and  Uu^  a%  liable  to  the 
owner  of  the  Stoekhdm  patent  for  damages 
for  all  machines  mad  by  them,  wliether  be- 
fore or  after  the  cwimencement  of  tbe  suit 
in  t^e  United  States  court  If,  therefore,  it 
should  also  be  established  as  against  the 
plaintiffs,  on  the  trial  of  this  present  action, 
that  the  Klein  patent  infringes  the  Stock tieim 
patent.  It  will  follow  that  there  was  no  con- 
BlderaUon  for  the  promise  of  the  defend- 
ants. The  doctrine  that  the  purchaser  of  a 
patent  may  defend  an  action  for  tbe  purchase 
price,  it  the  patent  is  void,  has  toeem  recog- 
nized In  many  cases.  Marston  v.  ISwett,  06  X 
T.  212,  and  cases  dted;  Id^  82  N.  T.  5261 
This  18  espedaUy  true  where  a  decree  baa 
been  fonnd .  against  the  purchaser,  rendered 
a  court  of  competent  jurisdictbni,  adjudg- 
ing the  patent  to  be  an  infringement  thereby 
depriving  him  of  any  benefltflal  use  thoeot, 
and  subjecting  blm  to  account  to  the  owners 
of  another  patent  for  damages  upon  all  sales 
by  him  of  the  infrtngtng  machine,  wiienerer 
they  may  have  bem  made.  It  Is  Insisted, 
however,  that  all  that  the  phiintitrs  agreed  u> 
sell,  or  the  defendants  attempted  to  purchase, 
were  the  tetters  patent  No.  807,212,  iirespec- 
tive  of  tbe  foct  whdher  th^  wrae  valid  or 
not  It  was,  as  tbe  plalntitEs  insist  an  agree- 
ment to  sell  their  rl^  If  any,  nndw  the  let- 
ters, the  defendants  assnmlng  the  risk  of 
their  validity.  It  would,  of  course,  have  been 
competent  for  the  partira  to  have  entered  Into 
an  agreement  ot  the  character  suggested;  but 
very  clear  evidence  of  such  an  agreemoit 
should  be  fonnd  before  permitting  a  contract 
for  the  sate  of  letters  patent  to  be  so  con- 
strued. The  parties  generally  cont«nplate  a 
transfer  by  the  vendor  to  tbe  vendee  of  an 
exclusive  right  vested  In  Oie  fiwma.  "The 
thing  to  be  assigned  Is  not  the  mete  parch- 
ment on  which  the  grant  is  written;  it  Is  the 
monopoly  which  the  grant  ccmfers;  the  right 
of  pn^ier^  whidi  it  creates."  Gayl»  v. 
WUder,  10  How.  4SS.  But  reference  to  the 
agreement  In  this  case  discloses  that  tbe  par> 
ties  were  dealing  with  what  they  r^arded  as 
a  valid  patent  It  is  recited  that  the  parties 
of  the  first  part  (plaintiffs)  "represent  that 
they  are  the  owners  of  certain  letters  pat- 
ent"; that  the  parties  of  the  second  part  "are 
desirous  of  acquiring  a  good  and  indefeasIUe 
title  in  and  to  said  letters  patent"  It  is  de- 
clared that  *in  conitideratlon  of  tbe  foregoing 
recitals  and  of  the  pigrment,"  etc.,  an  assign- 
ment shall  be  made  of  "an  Indefeasible  title 
to  said  patent,"  and  which  assignment  "shall 
vest  in  the  parties  of  the  second  part  tbe  un- 
questioned right  to  said  patent"  It  Is  fur- 
ther provided  that  so  long  as  the  parties  of 
tbe  second  part  shall  manufacture  and  sell 
the  filtering  machines  "embraced  in  and  pro- 
tected by  said  letters  patent,"  certain  things 
are  to  be  done.  The  clear  Import  of  the  agree- 
ment is  that  both  partiee  understood  that 
they  were  dealing  In  respect  to  a  real  right  se- 
cured under  the  patent,  and  that  their  muraat 
coveuants  were  based  on  this  assumption. 
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The  point  that  the  defease  InToIved  an  In- 
quiry by  a  state  court  as  to  the  validity  ot  a 
patent,  and  whether,  as  between  two  pat- 
ents, one  was  an  InCrisgement  of  the  other, 
which  a  state  court  baa  no  Jurladlctlon  to 
consider  or  detennlns^  la  not  new.  The  Is- 
sue made  was  that  the  agreement  sued  upon 
was  without  consideratlott.  This  Is  one  of 
the  most  oxdlnaxy  questions  InvtdTed  In  ac- 
tions upon  contract  The  jnilsdletlon  of  a 
state  court  to  detomlna  it  is  not  precluded 
because  the  defoise  of  want  of  conaidenttlai 
depends  upon  the  construction  ia  vaUdl^  of  a 
patent  Hie  Inquiry  as  to  the  TaUdlty  of  the 
patent  comee  in  collaterally  in  determining 
the  main  Issue  of  consldexatlon,  and  of  a 
question  so  arising  the  state  courts  hare  ju- 
risdiction. Marston  t.  Swett,  supra;  Hyatt 
T.  IngallB.  124  N.  T.  98,  26  N.  a  2S6;  Mei^ 
serole  t.  CioUar  Oo^  6  Blatehf .  356,  Fed.  Oas. 
No.  9^488. 

It  was  not  necessary  for  the  defendants  to 
reassign  the  patent  as  a  condltton  of  inter- 
poelng  the  d^ense.  If  they  were  seeking 
some  affirmatire  relief,  as  a  rescission  of  the 
agreem^t,  ,or  to  recover  money  paid  under 
the  agreement,  an  offer  to  return  the  patent 
might  be  a  condition  precedent  We  think 
the  demurrer  was  properly  oToraled,  and  the 
order  should  therefore  be  afflrmed.  All  con- 
cur.  Order  affirmed. 

(151  IT.  T.  BBS) 

PEOPLH  T.  ST.  NICHOLAS  BANE  OF 
NEW  TOEK. 

In  re  MILLS. 

(Court  of  Appeals  of  New  York.  Feb.  9,  1897.) 

ItlKDLOBT>  ASD  TeSAST — VaCATIOM  BT  IssOI-VEST 

Tbsakt — Liability  of  Rsoeiteb  fok  Rent. 
A  re-entry  and  reletting  by  the  landlord, 
under  the  terms  of  a  lease,  after  tii«  premises 
were  vacated  by  the  receiver  of  an  inBolveot 
lessee,  and  a  presentation  of  a  claim  by  tiie 
landlord  to  the  reeeiyer  for  the  difference  be- 
tween the  amonnt  of  rental  reserved  In  the 
first  and  second  leases,  is  not  a  cancellation  of 
the  open,  subsisting  engagement,  and  snbstitu- 
tioD  of  a  claim  for  a  contmgent  liability  of  the 
original  lessee,  which  the  receiver  had  no  pow- 
fr  to  recognize.  In  re  ilevmor.  39  N.  E.  39S, 
144  N.  T.  271,  distingolshed.  88  N.  T.  Sapy. 
87U,  affirmed. 

Appeal  from  supreme  court,  appellate  dl- 
rislon,  First  department 

This  la  a  claim  presented  by  Mr.  Mills  to 
the  receiver  of  the  St  Nicholas  Bank  for  rent 
to  become  due  under  a  lease  made  to  the 
bank.  The  following  facts  will  sufficiently 
show  the  situation  of  the  parties:  The  bank 
was  the  lessee  of  Mr.  Mills  of  certain  prem- 
ises, under  a  lease  for  a  term  of  five  years, 
and  at  a  rent  of  912,000  a  year.  During  the 
term  the  bank  became  Insolvent,  and,  in 
statutory  proceedings  on  behalf  of  the  peo- 
ple for  the  dissolution  of  the  corporation, 
Mr.  Grant  was  appointed  Its  receiver.  Short- 
ly after  his  appointment  he  vacated  the 
premise^  whereupon  Mr.  Mills  re-rented  the 
sam^  as  he  might  do  under  the  lease,  to  the 


Gennan-American  Bank,  at  a  rent  of  f9,00O 
a  year,  for  three  years,  being  the  balance  of 
the  term  named  In  the  lease  to  the  St  Nich- 
olas Bank.  The  clidm  presented  to  the  re- 
ceiver was  for  the  difference  between  the 
amount  of  rental  reserved  under  the  origi- 
nal lease  and  the  amount  reserved  in  the 
subletting  to  the  German-American  Bank, 
vis.  the  sum  of  f9,000.  The  receiver  rejected 
the  claim,  and,  the  same  being  referred  by 
the  court  to  a  referee^  he  reported  ta  its 
favor.  The  order  of  the  court  at  special  term 
oonflrmlng  the.  report  of  the  referee  was  af- 
firmed, upon  appeal,  by  the  appellate  divi- 
sion of  the  supreme  court  in  the  First  de- 
partment (88  N.  Y.  Snpp.  879).  and  that  court 
has  cOTtlfled  to  us  the  following  question  of 
law  tor  oor  review,  viz.:  "Whetiiar  or  not 
the  claimant,  D.  O.  Mills,  by  rfr-rentlng  the 
praoises  to  tbo  German-Amwlcaii  Bank, 
canceled  the  open,  subsisting  engagement, 
and  substituted  a  ciaim  for  a  contingent  lia- 
bility of  the  bank,  which  the  receiver  had  no 
power  to  recognise."  Answered  in  the  nega- 
tive, and  order  affirmed. 

John  M.  Bowers,  tor  appellant  Henry  B. 
Anderson,  for  respondent 

GRAY,  J.  We  think  that  there  is  a  certain 
and  a  weltmarked  distinction  between  the 
present  case  and  that  of  la  re  Hevenor,  144 
N.  Y.  271,  80  N.  a.  89a  Our  decision  In  the 
Hevenor  Case  rested  upon  the  facts  ther»- 
In  disclosed,  and  upon  the  effect  of  the  deed 
of  assignment  In  measuring  the  duties  and 
powers  of  tbe  assignee  of  Hevenor's  estate. 
The  distinction  was  correctly  apprehended 
by  the  teamed  Justtce  who  wrote  the  pre- 
vailing opinion  below,  and  we  should  hardly 
suppose  that  the  learned  Justice  yrbo  wrote 
in  criticism  of  tiie  Hevenor  Case  could  have 
found  reason  for  his  observations,  had  he 
more  careful^  conddered  the  grounds  for 
our  condiuion  In  that  case.  The  question 
WHS  whether  the  assignee  of  Hevenor  could 
approve  and  pay  the  claim  of  Hevenor's 
lessor,  and  that  turned  upon  the  tmns  of 
the  authority  conferred  by  tiie  deed  ot  as- 
signment That  undoubtedly  directed  the 
assignee  to  pay  all  the  debts  hnd  liabilities 
of  the  assignor,  then  due  or  to  grow  due; 
but,  as  we  endeavored  to  point  out  in  the 
opinion,  that  langrage  dl^  not  mean  to  In- 
clude a  liability  thereafter  to  be  created, 
and  contingent  upon  after-occurring  events. 
It  meant  and  the  will  of  the  assignor  was, 
that  whatever  was  a  debt  at  the  time  of 
his  assignment  or  whatever  he  bad  render- 
ed himself  liable  to  p^,  although  the  Uabll- 
Ity  had  not  yet  matured  Into  an  actual  debt, 
his  assignee  should  meet  by  the  application 
of  the  assets  in  his  hands.  The  difficulty 
there  was  that,  while  Hevenor's  lessor  might 
have  at  once  presented  a  claim  for  the  rental 
to  accrue  during  the  balance  of  the  unex- 
pired term  of  the  lease,  upon  re-entering,  as 
be  might  do  under  the  provisions  of  the  lease, 
by  his  acts  he  put  an  end  to  Hevenors  fixed 
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obligation,  and  made  It  uncertain  as  to 
whether  and  when  there  would  be  any  loss 
at  all  ni>on  whlcb  a  claim  might  be  based. 
Whether  the  lessor  would  suffer  any  loss 
from  the  subsequent  renting  of  the  premises 
during  the  period  of  the  term  for  which  Hev- 
enor  had  made  himself  responsible  was  con- 
tingent, and  would  only  be  ascertainable  In 
the  future.  How,  then,  could  It  be  said  that, 
within  the  terms  of  the  deed  of  assignment, 
which  r^tricted  the  assignee.  In  the  distri- 
bution of  the  assignor's  assets,  to  what  were 
then  the  debts  and  liabilities  of  the  latter, 
there  was  any  authority  in  the  assignee  to 
recognize  and  approve  as  a  claim  against 
the  estate  a  liability  which  was  In  fact  de- 
pendent upon  the  acts  of  the  claimant?  Was 
the  distribution  of  the  estate  In  the  hands 
of  the  assignee  to  be  kept  in  suspension  in- 
definitely, to  await  the  result  of  the  acts  of 
Hevenor's  lessor,  until  it  could  be  determin- 
ed what  success  would  attend  his  efForts 
Xa  re-renting  the  premises?  What  was  ob- 
serred  in  our  opinion  In  that  case  was  that 
It  was  left  for  the  future  to  determine  whetti- 
er  there  would  be  any  claim  at  all.  The  lia- 
bility of  the  assignor  could  only  have  been 
for  a  possible  deficiency,  which,  in  the  nature 
of  things,  and  because  of  what  the  lessor 
had  done,  could  only  arise  subsequently  to 
tlie  assignment.  In  Re  Lewis,  81  'N.  Y.  421, 
the  power  of  such  an  assignee  waM  held  to 
be  only  that  which  he  derived  from  the  deed 
of  assignment.  He  was  said  to  be  empow- 
ered to  distribute  the  proceeds  of  the  estate 
according  to  the  directions  and  under  the 
sole  guidance  of  the  deed  of  assignment,  and 
that  the  courts  could  not  direct  him  to  make 
any  payment  In  violation  of  its  terms.  A 
comparison  was  made.  In  the  opinion  in  the 
Lewis  Oase,  between  what  might  be  done 
In  the  case  of  a  general  assignment  and  in 
the  case  of  a  bankrupt's  estate]  and  it  was 
said  that  In  the  latter  case  the  law  dictates 
the  distribution,  and,  by  force  of  direct  en- 
actment, the  court  takes  possession  of  the 
estate,  which  the  bankrupt  is  unable  to  hold, 
while  In  the  former  case  the  right  to  control 
the  distribution  remains  In  the  as^gnor.  In 
Brainerd  v.  Dunning,  80  N.  Y.  211,  the  ques- 
tion was  as  to  the  meaning  of  the  provision 
in  a  general  assignment  for  the  payment  of 
debts,  etc.,  due  or  to  grow  due;  and  it  was 
held  that  it  evidently  applied  only  to  claims 
then  in  existence,  and  whether  due  or  to 
grow  due  was  deemed  to  be  immaterial.  It 
should  be  (dear,  as  we  ttilnk,  that  no  discre- 
tion is  vested  In  an  assignee  with  respect  to 
the  distribution  of  the  estate  In  his  hands, 
and  that  he  must  follow  closely.  In  doing  so, 
the  terms  of  the  assignment  There  should 
be  no  construction  of  its  provisions  which 
would  permit  the  delaying  of  creditors.  The 
presentation  and  allowance  of  a  claim  by 
Hevenor's  lessor  for  a  certain  sum,  as  due 
from  the  lessee  upon  the  cessation  of  occu- 
pation under  the  lease,  would  have  been  un- 
objectionable as  a  debt  or  liability  of  the  as- 


signor, and  would  In  no  wise  have  tended  to 
delay  the  distribution  of  the  assigned  estate 
among  the  creditors.  The  liability  of  the  as- 
signor was  fixed  at  the  time  of  the  re-entry 
by  the  lessor,  and  would  have  consisted  in 
an  Indebtedness  stated  by  the  lessor,  either 
as  the  whole  amount  of  rent  to  accrue  during 
the  unexpired  term  of  the  lease,  or  as  such 
lesser  amount  as  would  represoit  the  dif- 
ference between  the  whole  amount  of  the 
rent  thereafter  to  accrue  and  the  amount  of 
rent  reserved  In  a  reletting  of  the  remises 
for  the  unexpired  term. 

In  the  present  case,  as  it  was  w^  obaored 
bL  the  opinion  below,  tiie  situation  of  a  re- 
ceiver of  an  Insolvent  corporation  Is  quite 
different  from  that  of  an  assignee  for  the 
benefit  of  creditors,  limited  In  his  anthority 
and  power  1^  the  terms  of  the  deed  of  as- 
signment. The  receiver  is  subject  to  the  di- 
rection of  the  court  that  (Q>poInted  him,  and 
to  the  provisions  of  the  statutes  regulating 
the  distribution  of  the  assets  vt  an  Insolvent 
corporation.  He  Is  required  to  make  a  fair 
and  Just  distribntion  of  the  property  of  the 
corporation  ambng  its  fair  and  honest  cred- 
itors. Code  Giv.  Proc.  i  1703.  He  Is  made  a 
trustee  of  the  insolvent  estate  for  tiie  bene- 
fit of  the  creditors  of  the  corporation  and  of 
Its  stockholders.  He  Is  required  to  give  no- 
tice to  all  persons  holdlxv  any  open  or  bu1>- 
slstlng  contract  ot  the  corporation  to  pre- 
sent the  same,  and  provisions  are  made  In 
the  Revised  Statutes  for  the  presentation  of 
such  clfUms  up  to  the  time  of  the  paymmt 
of  a  second  dividend.  2  Rev.  St  p.  464,  pt 
3,  c.  8,  tit.  4.  The  whole  matter  Is  within 
the  discretion  of  tiie  court,  and  questions  are 
to  be  determined  upon  equitable  prlndples. 
subject  only  to  what  limitations  may  possi- 
bly be  found  In  the  Revised  Statutes.  It  Is 
quite  amHurent  that  greater  latitude  of  Judg- 
ment and  action  Is  contemplated  by  the  pro- 
visions of  the  statutes  on  the  part  of  a  re- 
ceiver, and  in  the  supervisory  powers  of  the 
court.  The  conditions  are  altogether  other 
than  those  which  exist  under  a  deed  of  as- 
signment for  the  benefit  of  creditors.  What 
the  lessor,  Mills,  did  in  this  case  was  to  pre- 
sent as  his  claim  against  the  estate  In  the 
hands  of  the  receiver  an  Indebtedness  which 
was  definite,  and  without  any  element  of  con- 
tingency. Instead  of  claiming  from  the  re- 
ceiver the  payment  of  all  llie  rent  which  was 
to  accrue  durii^  the  unexpired  tenn  of  the 
lease,  Mills  only  daimed  as  an  indebtedness 
the  precise  loss  resulting  from  what  he  had 
been  able  to  relet  the  premises  for  during  the 
nnexphred  term.  There  was  no  question  of 
a  contlngeht  liability,  only  to  be  ascercalnal 
to  be  such  by  the  occurrence  of  future  events. 
There  was  simply  the  presentation  of  a  claim 
for  a  definite  sum,  as  the  loss  iriilch  the 
lessor  had  suffered  by  the  dissolution  of  the 
corporation,  and  the  consequent  termination 
of  the  subsisting  engagement  between  It  and 
ite  lessor.  If  we  concede  that  the  two  cases 
might  be  r^arded  as  parall^  there  la  an 
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Impoitaiit  and  material  distlnctloa  In  Bucb 
facta;  bat  the  concession  Is  tmnecessary, 
and  tbe  situation  of  a  recelTer  placed  Iit-pos- 
sesslon  of  the  assets  of  an  InaoW^t  corpora- 
tion by  force  of  the  decree  of  the  conrt,  and 
with  the  broad  and  equitable  powers  confer* 
red  by  the  statute,  bears  little  comparison 
with  the  situation  of  an  assignee  nndor  a 
general  asslgnm«it  for  the  benefit  of  cred- 
itois,  whose  scope  of  powers  and  duty  Is  pre- 
scrtbed  by  ttiat  instrument  Tfaje  question, 
therefor^  which  Is  certified  to  ns,  Is  answer- 
ed In  the  negatlre;  and  the  order  appealed 
from,  so  far  as  it  Is  affected  by  that  ques- 
tion, shonld  be  afOrmed,  with  costs.  All  con- 
cur. Order  affirmed. 


UBMOBAX7BUM  BBCISIONS. 


In  re  AMERICAN  FINE  ARTS  SOO. 
(Court  of  Appeals  of  New  York.  Dec.  1,  1896.) 
Julien  T.  Davies,  Charles  Francis  Stone,  and 
Herbert  Barry,  for  appellant.  Francis  M. 
Scott  and  James  11.  Ward,  for  respondents. 
No  opinion.  Judsment  affirmed,  with  coRts,  on 
opinion  bclow.  See  6  App.  Dir.  406^  39  N.  7. 
Sapp.  B61.  AU  concmr. 


BANK  OF  AMERICA,  Respondent,  t. 
EAST  RIVER  SILK  CO.,  Appellant.  (Conrt 
of  Appeals  of  New  York.  June  9,  1896J  John 
Sabine  Smith,  for  appellant.  Charles  E.  Rush- 
more,  for  respondent.  No  opinion.  Order  af- 
firmed, with  costs.  AU  concur.  See  80  Hun, 
608,  85  N.  Y.  Sapp.  U02. 


BLISS  et  al.  t.  FOSDICK.  (Conrt  of  Ap- 
peals of  New  York.  Dec.  1,  18960.  James  B. 
Oiandler,  John  W.  Weed,  and  William  Hil- 
dreth  Field,  for  appellant.  J.  Hampden  Dough- 
erty, for  respondents.  No  opinion.  Order  nf- 
flrmed,  and  judgment  absolute  ordered  on  stip- 
ulation, with  costs,  on  opinion  below.  See  86 
Hmi,  162,  83  N.  T.  Supp.  S17.   All  concur. 


BREEN  et  aL,  Respondents,  t.  UNION  RY, 
CO.  OF  NEW  YORK  OITY,  AppeUant. 
(Court  of  Appeals  of  New  York.  Dec  SEE, 
lS96.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  appellate  division  which  affirm- 
ed a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee,  on  the  grounds 
that  the  appellate  division  unanimously  decided 
that  the  findings  of  fact  were  sustained  by  the 
evidence,  and  Uiat  no  question  of  law  is  pre- 
sented for  review.  John  F.  Coffin,  for  the  mo- 
tion. George  Hoadly  and  William  H.  Page, 
opposed.  No  opinion.  Motion  denied,  with 
costs.  See  9  App.  Div.  122,  41  N.  Y.  Supp. 
161. 


CLIFT,  Respondent,  v.  MOSES  et  al.,  Appel- 
lants. (Court  of  Appeals  of  New  York.  Dec. 
1,  1886.)  Louis  Marshall,  fcff  appellants.  WU- 
llam  Q.  Tracy,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs,  on  opinion  be- 
low. ANDRBJWS.  C.  J.,  and  GRAT.  O'BRIEN, 
and  HAIGHT,  .TJ^  concur.  BARTLBTT,  J., 
not  voting.  MARTIN  and  VANN,  JJ.,  not  sit- 
ting. See  75  Hun,  617,  27  N.  Y.  gapp.  72& 


CONNOLLY,  Respondent,  v.  -MANHATTAN 
RY.  CO.  et  al..  Appellants.  DE  BLAINE,  Re- 
spondent, V.  SAME,  Appellants.  INNES,  Re- 
spondent, V.  SAMSi,  Appellants  (three  cases). 
(Court  of  Appeals  of  New  York.  Dec.  8,  1896.) 
Motions  to  dismiss  appeals  from  judgments  of 
the  appellate  division,  which  affirmed  judgments 
In  favor  of  plaintifts  in  actions  to  restrain  the 
operation  of  defendants*  elevated  railroads,  on 
the  ground  that  defendants  bad  exacted  convey- 
ances from  plaintiffs.  Henry  A.  Forster,  for 
the  motions.  Brainard  Tolles  and  Julien  T. 
Davies,  opposed.  No  opinion.  Mdtlon  denied  in 
Connolly's  case,  with  $10  costs.    Motions  de- 


CORK,  Respondent,  v.  JONES  et  al.,  A.vpet- 
lants.  (Court  of  Appeals  of  New  York.  Dec. 
1.  1896.)  Charles  M.  WiUiams,  for  appellants. 
Horace  L.  Bennett,  for  respondent.  No  opin- 
Ion.  Judgment  affirmed,  with  costs.  All  con- 
cur, exc^t  HAIGHT,  J.,  not  sitting.  See  81 
Hun,  616;  30  N.  Y.  Supp.  113a 


CRANDALL,  Appellant,  v.  LEHIGH  VAL. 
R.  CO.,  Respondent,  (Conrt  of  Appeals  of 
New  York.  Dee.  22.  1806.)  John  D.  TeUer, 
for  appellant.  John  M.  Brainard,  for  respond- 
ent. No  opinion.  Judgment  affirmed,  with 
costs,  on  opinion  bclow.  See  72  Hun,  431.  23 
N.  Y.  Supp.  151.  All  concur,  exc^t  HAIGHT, 
J.,  not  Strang,  and  YANN,  J.,  not  voting. 


CROSBY.  Respondent,  v.  WORKINGMEN'S 
CO-OPERATIVE  ASS'N  OF  UNITED  INS. 
LEAGUE  OP  NEW  YORK,  Appellant.  (Court 
of  Appeals  of  New  York.  Dec.  8,  1896.)  Mo- 
tion to  dismiss  an  appeal  from  a  judgment  of 
the  appellate  division,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  upon  the  ground  that 
the  appellate  division  has  unanimously  decided 
that  there  was  evidence  supporting  or  tending 
to  sustain  the  findings  of  fact  Fettretch.  Silk- 
man  &  Seybel,  for  the  motion.  William  B. 
Donlhee,  opposed.  No  opinion.  Motion  denied, 
with  $10  costs.  See  6  App.  Dir.  440,  39  N.  Y. 
Supp.  678. 

DRAKE.  Respondent,  v.  NEW  YORK,  L.  & 
W.  RY.  CO..  Appellant.  (Court  of  Appeals  of 
New  York.  Dec.  24,  1896^  Robert  T:  Turner, 
for  appellant.  Frederick  Ooliin.  for  respondent. 
No  opinion.  Judgment  and  order  affirmed, 
with  costs.  All  concur.  See  76  Han,  4^  27 
N.  Y.  Sapp.  730.  ^^^^^ 

ELLENSOHN.  Appellant,  v.  KEYES  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Dec.  15,  1896.)  Isaac  N.  Miller,  for  appellant. 
William  B.  Homblower  and  Edward  C.  Per- 
kins, for  respondents.  No  opinion.  Appeal 
dismissed,  with  costs.  All  concur.  See  6  App. 
Div.  601,  38  N.  Y.  Supp.  774. 


EMPIRE  STATE  SAV.  BANK  OF  BUFFA- 
LO, Respondent,  v.  BEARD  et  al.,  Appel- 
lants. (Court  of  Appeals  of  New  York.  Deo. 
15,  1S960  John  G.  Milburn,  for  appellant 
Charles  Berrick.  Herbert  P.  Bissell,  for  ap- 
pellant Russell  H.  Potter,  (jeorge  J.  Sicard, 
tor  appellants  Daniel  C.  Beard  and  Heuiy  II. 
Otis.  Frank  C.  Ferguson,  for  appellant  Peter 
J.  Ferris.  Charles  Daniels,  Charles  H. 'Dan- 
iels, and  George  A.  Lewis,  for  respondent. 
No  opinion.  Judgment  reversed,  and  demur- 
rer sustained,  witn  costs,  on  the  authority  of 
O'Brien  v.  Fitzgerald.  150  N.  Y.  672,  44  N.  E. 
1126,  with  leave  to  plaintiff  to  amend  within 
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20  dayi  on  payment  of  the  coBts  of  the  de- 
mnrrer  and  of  the  appeals.  All  conctir,  except 
HAIGHT,  J.,  not  sitUnx.  See  SL  Hun,  18^ 
80  M.  T.  Bupp^  756. 

FANNING,  Respondent,  T.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appelant.  (Court  of 
Appeals  of  New  York.  Dec  1,  1896.)  Hi*- 
cock  &  Doheny,  for  appollant,  Lawrenbe  T. 
Jones  and  George  McGowbd,  tor  lespondent. 
No  opinion.  Judgment  nffinned,  with  costs. 
All  concur,  except  MARTIN  and  VANN,  JJ., 
not  altting.  -See  78  Hun,  616,  26  N.  Y.  Supp. 
1125. 


FARMERS'  LOAN  ft  TRUST  CO.  T.  NEW 

YORK  &  N.  RY.  CO.  et  al.  (Court  of  Appeala 
of  New  York.  Dec.  22,  1896.)  No  opinion. 
Motion  for  reargnment  denied,  with  cosu. 
See  laO  N.  Y.  41(£  44  N.  £i.  1048. 


FOWLER  et  al.,  Appellant!,  t.  WOOD,  Re- 

Sondent.  (Coart  of  Appeals  of  New  York. 
>c.  22,  1806.)  No  opinion.  Motion  for  re- 
arpiment  denied,  with  ooda.  See  ISO  N.  Y. 
684,  44  N.  EL  1124. 

GOODRICH,  Respondent,  t.  STLLTBS,  Ap- 

rllant.  (Ooart  of  Appeals  of  New  York.  Dec 
1896.)  Thomas  F.  Magner,  for  appellant. 
George  S.  Hasting,  for  respondent.  No  opin- 
ton.  Judgment  affirmed,  with  costs.  All  con- 
cur. *  See  82  Hon,  18,  SI  N.  Y.  Bopp.  76. 

HARRIMAN  et  al..  Respondents,  v.  BAIRD, 
Appellant.  (Court  of  Appeals  of  New  York. 
Dec;  8,  1806.)  Motion  to  dismiss  an  appeal 
from  a  jadgment  of  the  appellate  division, 
which  affirmed  a  Jadmnent  In  favor  of  plain- 
tiff Qpon  the  report  of  a  referee  made  on  the 
irronnd  that  no  question  of  law  is  Involved,  and 
the  findings  of  fact  below  have  been  upheld  hj 
an  nnanimooa  decision  that  they  were  sustain- 
ed bj  the  evidence.  Harriman  ft  Fess^nden, 
In  pro.  per.  Fettretch,  Silkman  &  Serbel,  o[»- 
posed.  No  opinion.  Motion  denied,  with  costs. 
See  6  App.  Div.  618,  30  N.  Y.  Supp.  502. 

HENDERSON.  Respondent,  T.  HADDEN  et 
al.,  Appellants.  (Court  of  Appeals  of  New 
York.  Dec.  8,  1896.)  Motion  for  a  new  aniler- 
taking  or  to  dismiss  an  appeal.  James  Hen- 
derson, for  the  motion.  No  opinion.  Motion 
granted,  and  appellants  required  to  file  new 
nndertaklng,  and  serve  copy  thereof  within  SO 
days  after  service  of  copy  of  order  herein,  or 
tiie  appeal  to  be  dismissed,  and  the  order  or 
Judgment  appealed  from  executed  as  if  origi- 
nal undertakmg  had  not  been  given,  with  $10 
costs  of  this  motion  to  respondent  to  abide 
event  Bee  2  App.  Div,  61^  87  N.  Y.  Supp. 
1146.  / 

HOPKINS,  Respondent,  t.  CLARK  et  aL. 
Appellants.  (Court  of  Appeals  of  New  York. 
I>ec.  8,  1806.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  appellate  division, 
which  affirmed  a  judgment  entered  upon  a  ver- 
dict, and  also  affirmed  an  order  denying  a  mo- 
tion for  •  nev  trial,  on  the  ground  that  no 
questions  of  law  are  raised  bj  the  appellants' 
exceptions.  Eldgar  J.  Nathan,  for  the  motion. 
John  W.  Houston,  opposed.  No  opinion.  Mo- 
tion denied,  with  costs.  See  7  App.  Div.  207, 
40  N.  Y,  Sopp.  180. 

JACOBS  et  al..  Aptiellants,  v.  HOWARD 
INS.  GO.  OF  NEW  YORK.  Respondent. 
(Court  of  Appeal!  of  New  York.  Dec.  1, 
1606^)   Tbomaa  P.  Wlckea,  for  appeUants.  T. 


Henrjr  Dewey,  for  respondent.    No  opinion. 

Judgment  and  wder  affirmed,  with  costa.  All 
concur.   See  28  N.  Y.  Supp.  1133. 

JEWELERS  MERCANTILE  AGENCY. 
Limited,  Respondent,  v.  ULMANN  et  al.,  Ap- 
pellants. SAME,  Respondent,  v.  JEWELERS' 
WEEKLY  PUB.  CO.  et  al.,  Appellants.  (Court 
of  Appeals  of  New  York.  Dec.  8,  1896.)  Mo- 
tion to  consolidate  appeals.  Leopold  Sondheim, 
for  the  motion.  Howard  Mansfield,  opposed. 
No  opinion.  Hetion  to  advance  denied,  and 
motion  to  stay  argument  of  the  appeal  from  or- 
der granted  until  argument  of  the  appeal  from 
judgment.  Both  appeals  to  be  heard  togetiier 
as  one.  See  84  Hun,  12,  32  N.  Y.  Supp.  4L 
and  6  App.  Dir.  480,  89  M.  Y.  Soppu  700. 

JONES,  AppeUant,  T.  WITTNER,  Respond 
ent.  (Court  of  App-oats  of  New  York.  Dec 
24.  1890.)  Adolph  Cohen,  for  appellant. 
I>aTid  Leventritt  and  Hanrid  Nathan,  for  re- 
spondent. No  oplnioh.  Judgment  affirmed, 
with  costs.   All  concur,  except  ANDREWS, 

C.  J.,  and  BARTLEl'T,  J.,  not  TOtinc.  Sea  ^ 
Hon,  283,  29  N.  Y.  Supp.  kl% 


KAM,  Respondent,  v.  FRED  HOWES 
BREWING  CO.,  Limited,  et  al..  Appellants. 
(Court  of  AppnUa  of  New  York.  Dec  24, 
1806.)  Motion  for  an  order  dMdnating  thi* 
action  as  a  preferred  canse,  and  placing  it  op- 
on  the  calendar  as  such.  Rufus  O.  Catiin,  for 
the  motion.  No  opinitm.  Motion  denied,  with- 
out costs,  on  opinion  in  Ooltoo  t.  Railroad  OcL 
151  N.  Y.  206;  45  N.  B.  646L  Bee  89  N.  y! 
Supp.  1124.  V 


In  re  KEMP'S  ESTATE.  (Conrt  of  Appeals 
of  New  York.  Dec  1.  1806.)  TreuJwdl 
Oleveland  and  William  V.  Rowe,  for  appeiiants. 
Emmet  B.  Olcott  and  EMgar  J.  Levey,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
costa,  on  opinion  below.  See  7  App.  Div.  60^ 
40  N.  Y.  Supp.  1144.  All  concur. 

KITCHELL,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO,  Appellant.  (Court  of  Ap- 
peals of  New  York.  Dec.  1,  1806.)  Matthew 
Hale  and  Albert  O.  Tennant,  for  sppellanC 
Frederick  E.  Crane,  for  respondent.  No  opin- 
ion. Judgment  aQirmcd,  with  costs.  All  con- 
cur. See  10  Misc  Bep.  277.  80  N.  Y.  Supp. 
1070. 


KOEPKB  V.  BRADLEY  et  al.  (Court  ot 
Appeals  of  New  York.  Dec.  1,  18960  Klehi 
&  Rendich,  for  appellant.  Pickett  &  Quin- 
tard,  for  respondent.  No  opinion.  Order  af- 
firmed, with  costs,  on  opinton  below.  See  S 
App.  Div.  SOI,  88  N.  Y.  Supp.  707.  All  coqcbk. 

KOSTERS,  Respondent,  v.  BROOKLYN, 
B.  ft  W.  B.  It.  CO.,  Aroellant.  (Court  of  Ap- 
peals of  New  York.  Dee.  1,  1886.)  A.  a  Ten- 
nant and  Matthew  Hale,  for  uipellant.  George 
W.  Miller,  for  respondent.  No  opinion.  Jvdc- 
ment  affirmed,  with  costs.  All  concur.  See  10 
Misc.  Rep.  18,  SO  N.  Y.  Supp.  531. 

KUHLMANN  et  al.,  Appellants,  v.  CITY 
OP  BROOKLYN,  Respondent.  (Court  of  Ap- 
peals of  New  York.  Dec.  8.  1800.)  No  opin- 
foQ.  Motion  for  reargnment  denied,  with  *10 
costs.  See  149  N.  Y.SS^  43  N.  E.  988. 

LAMMING,  Appellant,  v.  OALUSHA  et  a!.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Dec  24.  1806.)  Henry  W.  Couklln,  for  appd- 
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Iftnt.  Charlpd  J.  BIbkII,  for  respondentB.  No 
opinion.  JiidRnoont  ftiSrmed,  with  coets.  on 
opiDloD  of  BRADLEY,  below.  See  81  Hon, 
247.  30  N.  Y.  Sapp.  7it7.  All  concur,  except 
HAIGHT,  J.,  not  aitticg. 

I<ANEY.  Rpspondrat,  T.  HOCHESTRR  RY. 
CO.,  Appellnnt.  (Coart  of  Appeals  of  New 
York.  Dec.  22,  1^6.)  OharleB  J.  Bisaell,  for 
appellant  Quincy  Van  Voorhis,  for  respond- 
ent. No  opinion.  Judgment  affirmed,  with 
costs.  AU  concur.  See  79  Hun,  609.  28  N. 
1.  Sapp.  1145. 

McCRUDEN,  Respondent,  t.  ROCHESTER 
RT.  CO.,  Appellant.  fCourt  of  Appeals  of 
New  York.  Dee.  1,  1896.)  Cliarles  J.  Bissell, 
for  appellant.  Thorans  Raines,  for  respondent. 
Ko  opinion.  Jndpmeot  affirmed,  with  costs,  on 
opinion  below.  Sec  77  Han,  009,  28  N.  Y. 
Snpp.  1135.  All  concur,  except  HAIGHT,  J., 
not  sitting,  and  MAROON,  3.,  not  voting. 

McXANEY.  Appellant,  t.  HALT,  et  al.,  Re- 
spoDd(>nts.  fCourt  of  Appeals  of  New  York. 
Dec.  24,  1896.)  Motion  for  an  order  designat- 
ing this  action  aa  a  preferred  cause,  and  placing 
It  apon  the  calendar  as  such.  John  A.  Reyn- 
olds, for  the  motion.  No  opinion.  Motion  de- 
nied, without  costs,  on  opinion  In  Colton  v. 
Railroad  Cx>.,  151  N.  Y.  266,  45  N.  E.  546.  See 
83  N.  Y.  Snpp.  618, 

MAHONT,  Bespondent,  t.  CLARK  et  al., 
Appellants.  (Coart  of  Appeals  of  New  York. 
Dec.  8,  1890.)  Motion  to  dismiss  an  appeal 
from  a  Jiidpment  of  the  aM>ellate  division,  af- 
firming a  jndgment  in  favor  of  plaintiff  on  a 
TOrdlet,  on  the  ground  that  the  appelate  divl- 
tBion  has  unanimously  decided  that  the  verdict 
WHS  snpported  by  evidence,  and  that  no  ques- 
tions  o(  law  are  raised  by  the  appellants  ex- 
ceptions. Thdmall  &  Pierce,  for  the  motion. 
Nues  &  Johnson,  opposed.  No  opinion.  Mo* 
tlon  granted.  See  1  App.  Dir.  196,  87  N.  Y. 
Snpp.  138. 

MERREI.L,  Respondent,  t.  BLANOHABD, 
Appellant.  (Court  of  Appeals  of  New  York. 
Dec.  22,  1S96.>  Moti6n  to  dismiss  an  appeal 
from  a  jndgmpnt  of  the  appellate  division,  on 
the  ground  that  the  record  discloses  no  ques- 
tion of  law.  Tyler,  Pratt  &  Hibbard,  for  the 
motion.  William  M.  Safford.  opposed.  No 
OT)inii>n.  Motion  denied,  with  $10  costs.  See 
r  App.  Div.  107,  40  N.  Y.  Sapp.  4a 

MERZ,  R^^spondent,  v.  INTERIOR  CON- 
DUIT &  INSULATION  CO.  et  al..  Appel- 
lants. (Court  of  Appeal'?  of  New  York.  Dec. 
IB,  1896.)  Eugene  H.  Lewis,  for  appellants. 
David  Gerber  and  A,  J.  Dittenhocfer,  for  re- 
spondent. No  opinion.  Appeal  dismissed, 
witli  costa.  All  concur.  See  87  Hon,  430,  34 
N.  Y.  Sopp.  216. 

MILIiS.  Respondent,  v.  BROOKLYN  CITY 
R.  CO.,  Appellnnt.  (Court  of  Appeals  of  New 
York.  Dec.  1,  1896.)  P.  S.  Dudley  and  Thom- 
as S.  Mooro,  for  appellant.  J.  Stewart  Ross, 
for  respondent.  No  opinion.  Judgment  af- 
firmed, with  costs.  O'BUIRN,  BARTLETT, 
MARTIN,  and  VANN.  J.I.,  concur.  AN- 
DREWS. C,  J.,  and  HAIGHT,  J.,  not  voting. 
GRAY,  J„  not  sitting.  See  10  Misc.  Rep.  1, 
80  N.  t.  I^upp.  532, 

NEARING,  Respondent,  v.  VAN  FLEET, 
Appellant.  (Oonrt  of  Apiteals  of  New  York. 
Dec.  22,  1S9U.)   Lewis  E.  Carr,  for  appellant. 


William  H-  Crane,  for  respondent  No  opin- 
ion. Judgment  affirmed,  with  coets.  The  case 
of  Brick  T.  Gannnr,  36  Hun,  62,  approved.  All 
concur.  See  71  Hon.  137,  24  N.  7.  Sniv.  581. 


NE"tt"rON,  Respondent,  v.  CENTRAL  'V'ER- 
MONT  R.  CO.,  AppellanL  (Court  of  Appeals 
of  New  York.  Dec.  1,  1806.)  Louis  Haa- 
brouck,  for  appellant.  J.  P.  Badger,  for  re- 
spondent. No  opinion.  Judgment  affirmed, 
with  costs.  All  concur.  Bee  80  Bun,  491,  30 
N.  T.  Sapp.  488. 


PEOPI;E  T.  COMMERCIAL  ALLIANCE 
LIFE  INS.  CO.  BAHLKE  v,  GILBERT. 
(Court  of  ApiKals  of  New  York,  Dec.  15, 
1806.)  Henry  D.  Hotchklss,  for  appellant. 
Henry  B.  Corey,  for  respondent.  No  opinion. 
Order  affirmed,  on  (pinion  below,  with  costs. 
See  5  Appw  Dir.  273,  88  N.  Y.  Snpp.  117.  All 
concar. 


PEOPLE  ex  rel.  CONSOLIDATED  TELE- 
GRAPH &  EI-ECTHICAL  SUBWAY  CO., 
Respondent,  t.  BARKER  et  aJ.,  Commission- 
ers of  Taxew,  Appellants.  (Oonrt  of  Appeals 
of  New  York.  Dec.  15,  1^.)  Francis  M. 
Scott  and  James  M.  Ward,  for  appellants. 
John  C.  Tomlinson,  for  respondent.  No  opin- 
ion. Order  affirmed,  with  costs.  All  concur. 
See  7  App.  DiT.  27.  39  N.  Z.  Sapp.  776. 


PEOPLE  ex  rel.  EDWARDS,  Appellant,  t. 
TAPPDN  et  al.,  Park  Commissionera,  Ue- 
gnondents.  (Oonrt  of  Appeals  of  New  York. 
Dec.  1,  1896.)  Adolphos  D.  Pape,  tor  appel- 
lant. Francis  M.  Scott  and  Terence  Farley, 
for  respondents.  No  opinion.  Order  affirmed, 
without  costs.  All  concur.  See  15  Misc.  Rep^ 
20,  30  N.  Y.  Sapp.  773. 


PEOPLE  ex  rel.  HAVERTY,  Respondent,  t. 
BARKER  et  al..  Tax  Commissioners,  Appel- 
lants. (Court  of  Appeals  of  New  York.  June 
9,  1896.)  D.  J.  Dean,  for  appellants.  Thomas 
C,  O'Sullivan  and  Gilbert  D.  Lamb,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
costs.  All  concur.  See  1  App.  Dir.  532,  37 
N.  Y.  Snpp.  555.   

PEOPLE  ex  rel.  HAZLBTT,  Appellant,  v. 
WHITE,  Commissioner  of  City  Works,  Re- 
spondent. (Coart  of  Appeals  of  New  YorK. 
Dec.  15,  1896.)  J.  Stewart  Ross,  for  appellant. 
Joseph  A.  Burr,  for  respondent.  No  (pinion. 
Order  affirmed,  with  costs.  All  concur.  See 
80  Hun,  603,  30  N.  Y.  Supp.  163. 


PEOPLE  ex  rel.  I^WYERS*  SURETY  CO. 
OF  NEW  YORK,  Respondent,  v.  ANTHONY, 
Appellant  (Court  of  Appenls  of  New  York. 
Dec.  1,  1806.)  Henry  T.  Sanford  and  Ray- 
mond C.  HnfF,  for  appellant  Carlisle  Norwood, 
for  respondent.  No  opinion.  Order  affirmed, 
on  opinion  below,  with  costs.  See  7  App.  Dir. 
132.  40  N.  Y.  Supp.  279.   All  concur. 


PEOPLE  ex  rel.  McKEEVER  et  al..  Appel- 
lants, V.  WILLIS,  Commissioner  of  City  Works, 
Respondent.  (Court  of  Appeals  of  New  York.' 
Pec.  15,  1896.)  Almet  F.  Jenks  and  .lerry  A. 
Wemberg,  for  appellants.  Joseph  A.  Burr,  for 
resiwndent.  No  opinion.  Orders  affirmed,  on 
the  construction  given  to  the  charter  by  the 
courts  below,  with  costs.  See  6  App.  Div.  231. 
30  N.  Y.  Supp.  087.  and  6  App.  Dir.  610,  30  N. 
Y.  Supp.  1131.  All  concur. 


Digitized  by  Google 


1184 


4C  NORTHEASTERN  REPORTER. 


(N.  T. 


PEOPLE  ex  rel.  RAILWAY  ADVERTIS- 
ING CO..  Respondent,  v.  ROBERTS,  Comp- 
troller, Appellant.  (Ooart  of  Appeals  of  New 
York.  Dec.  1,  1896.)  T.  B.  Hancock,  for  appel- 
lant Latham  G.  Reed  and  John.  M.  .Bowers, 
for  respondeat.  No  opinion.  Order  afflrmed 
on  opinion  below,  with  costs.  See  4  App.  Div. 
288,  39  N.  y.  Sapp.  448.   AJl  concur. 

PEOPLE  ex  rel.  WASHINGTON  MILLS 
CO.,  Respondent,  t.  ROBERTS,  Comptroller, 
Appellant.  (Court  of  Appeals  of  New  York, 
Dec.  1,  1896.)  G.  D.  B.  HaBbronck,  for  appel- 
lant George  W-  Wickersham  and  Henry  S. 
Wardner,  for  respondent.  No  opinion.  Order 
affirmed,  with  costs,  on  opinion  below.  See 
8  App.  blv.  201,  40  N.  Y.  Sapp.  417.  AU  con- 
cnr. 

PITTS,  Respondent  v.  NEW  YORK,  L.  B. 
&  W.  R.  CO.,  Appellant.  (Court  of  Appeals 
of  New  York.  Dec.  8,  1896.)  Motion  to  open 
default  ReynoldB,  Stanchfield  &  Collin,  for 
the  motion.  Bacon  &  Aldridge,  opposed.  No 
opinion.  Motion  granted,  npon  rayment  of 
costs.   See  .79  Hon.  546,  29  N.  Y.  Supp. 


QUIGLEY,  Respondent,  CITY  OF  ROCH- 
ESTER,  Appellant  (Court  of  Appeals  of  New 
York.  Dec.  1,  1896.)  A.  J.  Rodenbeck,  for 
appellant.  Werner  &  Harris,  for  respondent 
No  opinion.  Order  afflrmed,  and  judgment  ab- 
solute ordered  against  the  defendant,  wltli 
costs,  on  opinion  of  trial  judge.  See  79  Han» 
609,  29  N.  Y.  Supp.  1148.    All  concur. 

QUINN,  Respondent  v.  O'KEEFFE,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Dec.  8, 
1896.)  Motion  to  dismiss  an  appeal  from  a 
Jndgment  ot  tibe  appellate  divlnon  upon  tbe 
ground  that  the  action  was  to  recover  damages 
for  a  personal  injury,  and  the  affirmance,  by 
the  appellate  division,  was  unanimous.  James 
C  Cropsey,  for  the  motion.  James  D.  Bell, 
opposed.  No  (vinion.  Motion  granted.  See 
9  App.  Dir.  68,  41  N.  Y.  Supp.  116. 


REYNOLDS.  Appellant  v.  CITY  NAT. 
BANK  OP  WATERTOWN  et  al..  Respond- 
ents. (Court  of  Appeals  of  New  York.  Dec. 
22,  1896.)  Hannibal  Smith,  for  appellant 
John  Lansing,  for  respondents.  No  opinion. 
Jndgment  afflrmed,  with  costs,  on  opinions  be- 
low. See  71  Hun,  386,  24  N.  Y.  Supp.  1134. 
All  concur. 


REYNOLDS,  Appellant  MILLER,  Re- 
spondent (Court  of  Appeals  of  New  York. 
Dec.  1,  1896.)  William  Carter,  for  appellant 
Eugene  Van  Voorhis,  for  respondent.  No  opin- 
ion. Judgment  afflrmed,  with  costs,  on  opin- 
ion below.  See  79  Hun,  113,  29  N.  Y.  Supp. 
4(».  All  concur,  except  HAIQHT,  J.,  not  si- 
ting.   

ROULSTON.  Respondent,  t.  ROULSTON  et 
al..  Appellants.  (Court  of  Appeals  of  New 
York.  Dec.  1,  1896.)  John  C.  Keeler,  for  ap- 
pellants. R.  E.  Waterman,  for  respondent. 
No  opinion.  Judgment  affirmed,  with  costs. 
All  concur.  See  78  Hun,  909,  28  N.  Y.  Supp. 
1117,  and  30  N.  Y.  Supp.  1134. 


ROWELL  et  al..  Appellants,  7.  LAMBERT, 
Respondent  SAME,  Appellants,  t.  TITC:;K. 
Respondent  SAME,  Appelhints,  t.  WIN- 
STON, Respondent  (Court  of  Appeals  of  New 
York.    Dec  1,  1896.)    Philip  Carpenter  and 


Eldward  Hassett  for  appellants.  Dickinson 
W.  Richards,  for  respondents.  No  opinion. 
Judgments  dismissing  the  complaints,  without 
requiring  the  defendants  to  give  any  proof,  re- 
versed, and  new  trials  granted,  costs  to  abide 
event  All  concur.  See  79  Hun,  614,  29  N.  Y. 
Supp.  1149. 


SCIOLINA,  Respondent,  v.  ERIE  PRE- 
SERVING CO.,  Appellant  (Court  of  Appeals 
of  New  York.  Dec.  1,  1896.)  Simon  Flelsch- 
mann,  for  appellant  John  C.  Hubbell,  for  re- 
spondent No  opinion.  Judgment  affinned, 
with  costs.  All  concur.  Bee  S8  N.  Y.  Snpp. 
916. 


SMALL,  Respondent,  v.  BROOKLYN  CITY 
&  N.  R.  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Dec.  1,  1896.)  Matthew  Hale  and 
Albert  C.  Tennant,  for  appellant.  Isaac  M. 
Kapper,  for  respondent  No  opinion.  Judg- 
ment affirmed^  with  costs.  All  concur.  See  10 
Misc.  Rep.  266,  80  N.  Y.  Supp.  1076. 


SMITH  et  al..  Respondents,  v.  REICH,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  Dec. 
22,  1896.)  H.  H.  Benjamin,  for  appellant. 
Charles  Robinson  Smith  and  Newell  Martin, 
for  respondents.  No  oi>inion.  Judgment  af- 
firmed, with  costs,  on  opinion  of  general  term. 
See  80  Hun.  287,  30  N.  Y.  Supp.  167.  AU  con- 
cur. 


STAPP,  Respondent  v.  LOEWER'S  GAM- 
BRINDS  BREWERY  CO.,  Appelhint  (Court 
of  Appeals  of  New  York.  Dec  22,  1886.)  Mo- 
tion to  dismiss  an  appeal  from  a  jndgniait  ot 
the  appellate  division  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  on  the  grounds  that 
the  appellate  division  unanimously  decided  that 
the  verdict  was  supported  by  evidence,  and 
that  no  question  of  law  is  presented  for  review. 
Alfred  &  Charles  Steckler,  for  tbe  motion.  C. 
J.  G.  Hall,  opposed.  No  opinion.  Motion  de- 
nied, upon  Authority  of  Kaplan  v.  Biscuit  Co., 
151  N.  Y.  171,  46  N.  E.  853,  but  without  costs, 
and  witii  the  privilege  to  renew  the  motion  in 
the  case  of  an  amendment  of  the  record  show- 
ing the  decision  by  the  appellate  division  to 
have  been  unanimous.  See  1  App.  Div.  405, 
37  N.  Y.  Sopp.  256. 


In  re  SWAN.  (Court  of  Appeals  of  New 
York.  Dec.  22.  1896.)  Motion  by  Ralph  C. 
Swan  to  be  made  a  party  plaintiff  and  respond- 
ent in  an  action  between  Robert  H.  Sherwood, 
plaintiff,  and  Maitland  E.  Graves,  defendant 
npon  the  ground  that  the  petitioner  is  inter- 
ested in,  and  entitled  to  a  share  of,  the  judg- 
ment appealed  from.  Frank  W.  Angel,  for  the 
motion.  James  W.  Eaton,  opposed.  No  opin- 
ion.  Motion  denied.  See  81  N.  Y.  Supp.  060. 


THOLEN,  Respondent,  v.  BROOKLYN  CITY 
R.  CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  Dec.  1,  1896.)  Albert  C.  Tennant  and 
Matthew  Hale,  for  appellant.  Isaac  M.  Kap- 
per, for  respondent  No  (pinion.  Judement 
affirmed,  with  costs.  All  concur,  except  GRAY, 
J.,  not  sitting.  See  10  Miac  Rep.  2S3,  30  N. 
Y.  Supp.  1061. 


VAN  HOUTBN.  Respondent  v.  PYB,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  Dec. 
22,  1S9(S.)  Motion  to  dismiss  an  appeal  taken 
after  the  dismissal  of  a  previous  appeal.  Prank 
Comesky,  for  the  motion.  No  opinion.  Motion 
nanted,  on  default.  See  91  Hon,  640,  36  N. 
Y.  Supp.  1134. 
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WELDON,  Respondent,  t.  THIRD  AVE.  R. 
CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  Dec.  8.  18S6.)  Motion  to  open  defaalt 
in  failing  to  file  and  serve  a  return  upon  an 
appeal  from  a  judgnient  of  the  appellate  divi- 
sion. Hoadly,  Lauterbach  &  Johnson,  for  the 
motion.  Foley  &  Wray,  opposed.  No  opinion. 
Motion  granted,  upon  payment  of  $10,  and 

Serformance  wlUUn  10  aaja*  See  8  Appw  ZHt. 
70.  38  N.  T.  Snpp.  206. 


WEST,  Respondent,  v.  BUTTNER,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Dec.  1, 
1896.)  J.  J.  Kesnelly,  for  appellant.  FranK 
Hopkins,  for  respondent.  No  opinion.  Judg- 
ment afBrmed,  with  coets.  All  concnr,  except 
MARTIN,  J.,  not  sitting.  See  80  Hun.  605,  81 
N.  X.  Snpp.  1136. 


CALUMET  RIVER  RT.  00.  v.  SHEAPF. 
SOUTH  CHICAGO  &  8.  R.  CO.  v.  SAME. 
HAND  T.  SAME.i  (Supreme  Court  of  Illinois. 
June  11,  1806.)  Appeal  from  superior  court, 
Cook  county;  Kirk  Hawes,  Jndge.  Petition  by 
John  M.  Sheaff  against  the  Oalnmet  River 
Railway  Company,  the  Sooth  Chicago  &  South- 
ern Railroad  Company,  William  H.  Hand,  and 
others.  Decree  for  petitioner.  The  defendants 
named,  appeal.  Affirmed.  Loesch,  Brothers  and 
Robert  B.  Kendall,  tor  appellants.  H.  8.  Me- 
cartney  and  William  Prescott,  for  appellee. 

FHILLII^,  J.  Theae  three  appeals  are 
based  on  the  same  record,  and  are  from  the 
same  decree,  and  the  assignments  of  error  In- 
volve the  same  questions,  and  they  have  been 
consolidated.  The  appellee  in  these  cases  filed 
his  petition  on  October  17,  1801,  to  establish 
record  title  in  fee  under  the  burnt  records  fret 
to  the  following  described  lands,  to  wit:  Lots 
25  to  33,  both  mclUBive,  and  loU  3S  to  48.  both 
inclusive,  in  block  2;  lots  1  to  10,  both  Incln- 
sive,  and  22  to  24,  both  inclusive,  in  block  3; 
lots  1  to  12,  both  inclusive,  lots  44  to  48,  both 
inclusive,  and  lot  26,  in  block  5;  lots  1  to  24, 
both  inclusive,  in  block  6;  lots  1  to  14,.  both  in< 
elusive,  and  lots  25  to  48,  both  inclusive,  in 
block  7,— all  in  Kizer  &  Williama  Bubdivislon 
of  the  N.  B.  H  of  the  N.  E.  %  of  section  31, 
township  37  N.,  range  15  E.,  of  the  third  princi- 
pal mendian,  in  Cook  county,  Dl.  RepresentE 
that  tiie  public  records  of  Cook  county,  so  far 
as  they  relate  to  the  title  of  said  real  estate 
prior  to  the  0th  day  of  October,  A  D.  1871, 
were  destroyed  by  fire  in  CHiicago,  in  said  Cook 
county,  on  the  8th  and  9th  days  of  October, 
A.  D.  1871,  and  that  the  original  title  deeds, 
conveyances,  and  inatruments  of  writing  apper- 
taining to  said  real  estate  prior  to  said  fire 
hare  been  lost  or  destroyed,  and  it  is  not  in 
the  power  of  petitioner  to  produce  the  same. 
Petitioner  reijresents  that  his  title  to  said  real 
estate  is  derived  from  the  following  persons, 
in  the  manner  hereinafter  set  forth.  The  pe- 
titioner then  sets  forth  his  title,  showing  the 
lands  were  <»iginally  j^anted  by  the  United 
States  to  Steven  A.  Donglas,  by  patent,  on 
October  1,  18^,  and  by  vaHons  mesne  convey- 
ances the  title  was  vested  in  him.  To  that  pe- 
tition nnmeroDS  parties  were  made  defendants, 
but  the  only  contesting  defendants  on  hearing 
in  the  trial  court  are  those  who  are  appellants 
here.  Appellee's  title,  as  thus  derived,  was 
under  the  survey  of  1834,  made  under  authority 
of  the  United  States.  The  appellants  set  up 
title  derived  under  patents  issued  under  a  sur^ 
vey  made  under  order  and  direction  of  the 
commissioners  of  the  United  States  land  office 
in  1874.   On  hearing,  the  court  found  for  the 

1  Rehearing  denied  Jan.  14,  1896. 


petitioner,  and  established  and  confirmed  title 
in  him,  and  ordered  possession  should  be  deliv- 
ered  to  him,  etc.  The  rights  of  riparian  owners 
on  this  bodjr  of  water  known  as  "Wolf  Lake," 
was  fully  discussed  in  Fuller  v.  Shedd  (opinion 
not  yet  officially  published)  44  N.  B.  286,  and 
their  rights  as  such  riparian  owners  were  stat- 
ed in  that  opinion.  We  also  there  held  that  the 
survey  of  187^  was  Ulegal  and  unauthorized 
by  law,  and  patentees  therennder  took  no  title. 
That  opinion  disposes  of  all  the  legal  qnestlons 
involved  in  this  case.  Whatever  right  the  ap- 
pellants had  was  under  the  survey  of  1874  and 
the  patents  issued  tbereander;  and  as  that 
survey  was  unauthorized  and  void,  and  ttie 
patents  Issued  thereunder  conveyed  no  title, 
the  defense  made  to  this  proceeding  fails,  and 
the  appellee  was  entitled  to  the  relief  prayed. 
The  decree  of  the  superior  court  was  proper, 
and  It  is  affirmed. 


SLTHERT^ND  et  al.  t.  DONNELL.  (Su- 
preme Court  of  Indiana.  Jan.  27,  1897.)  Ap- 
peal from  circuit  court,  Washington  county; 
S.  B,  Voyles,  Judge.  Remonstrance  by  Henry 
B.  Sutherland  and  others  against  the  granting 
of  a  liquor  license  to  Frank  O.  Donnell.  A  mo- 
tion by  the  applicant  to  dismiss  the  renion- 
strance  as  to  some  of  the  remonstrators  whs 
overruled  by  the  board  of  commissioners,  bat 
on  appeal  to  the  circuit  court  the  motion  was 
granted,  and  the  other  remonstrators  appeal. 
Reversed.  Harvey  Morris,  for  appellants. 
Mitchell  &  Mitchell  and  Zaring  &  Hottel,  for 
appellee. 

MONKS,  J.  The  qaesUons  presented  in  this 
case  are  the  same  as  those  In  Sutherland  t. 
McKinney  (this  term)  46  N.  B.  1048.  Upon  the 
authority  of  that  case,  this  case  is  reversed, 
with  instructions  to  overrule  the  motion  to 
dismiss  the  remonstrance  as  to  the  52  persons 
named,  and  for  further  proceedings. 


KIRSHBAUM  v.  FARMERS'  FIRE  INS. 
CO.  et  al.  (Appellate  Court  of  Indmna.  Jan. 
29, 1897.)  Appeal  from  circuit  court,  Jay  coun- 
ty: D.  D.  Heller,  Judge.  Action  by  Raphael 
Kirshbaum  against  the  Farmers'  Fire  Insnr- 
ance  Company  and  another.  Jc^n  Li.  Hanliu 
was,  on  his  application,  made  a  ^rty  defend- 
ant, and  filed  a  cross  complaint.  From  a  judg- 
ment for  cross  complainant,  plaintiff  appeals. 
Affirmed.  Corwin  ft  Smith  and  Headington  & 
La  FoUette,  for  appellant  R.  H.  Hartford,  for' 
appellees. 

ROBINSON,  J.  The  same  questions  are  in- 
volved in  this  appeal  as  were  in  the  case  of 
Appellant  v.  Hanover  Fire  Ins.  Co.  (decided  at 
the  present  term)  45  N.  1113,  and  upon  the 
authority  of  that  decision  the  judgment  in 
this  cause  la  affirmed. 


BLAKIE  V.  BROOKLINE  GASLIGHT  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  Nov.  12,  1896.)  Exceptions  from  su- 
perior court,  Suffolk  county;  J.  B.  Richardson. 
Judge.  Acdon  by  Christina  Blakie  against  the 
Brookline  Gaslight  Company  for  injuries  caus- 
ed by  a  leak  in  Its  gas  mains  caused  by  its 
negligence.  Verdict  for  plaintiff,  and  defendant 
brings  exceptions.  Exceptions  overruled.  D. 
E.  Ware,  for  plaintiff.  John  Lowell  and  John 
Lowell,  Jr.,  for  defendant. 

PER  CURIAM.  There  was  evidence  for  the 
jury  of  the  due  care  of  the  plaintiff,  and  of 
the  negligence  of  the  defendant,  and  that  the 
plaintiff  received  her  injuries  in  consequence 
of  this  negligence  Of  the  defendant.  Bxceik 
tions  overruled. 


End  07  Cases  ih  Vol.  45. 
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